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UNITED    STATES    OIRGUXT  COURT 
OF  APP£AX«S.  NINTH  OmOVIT. 

P.  L.  LAHPBXRE,  Admr.,  etc.,  of  C.  Roy 
Lampbere,  Deceased,  Piff.  in  Err., 

T. 

OREGON   SAILfiOAD   ft  NAVIGATION 
COMPANY  et  al. 

(116  G.  C.  A.  150.  196  Fed.  386.) 

Master  and  servant  —  canployers'  11a- 
blll^  act  —  Interstate  oommmce  — 
serrant  goinir  to  work. 
A  railroad  fireman  who,  in  accordance 
with  hia  contract,  is  obeying  an  order  to 
report  at  a  station  for  transportation  to 
reliere  the  crew  of  an  interstate  train,  is 
employed  in  interstate  commerce,  and  there- 
fore the  railroad  company  is  liable  under 
the  Federal  employers'  Habitify  act  for  his 
negligent  killing  by  fellow  aorvanta  also 
engaged    in   interstate   commerce,  while 
crossing  the  track  at  the  station  where  he 
was  ordered  to  report. 

(May  6,  1912.) 

ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  Eastern  Diviaion  of  the 
Eastern  District  of  Washington  to  review  a 
judgment  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  allied 
negligent  killing  of  plaintifl'fl  intestate. 
Reversed. 

Statement  1^  Gilbert,  Cirenit  Juc^: 
The  writ  of  error  In  this  oaae  brings  un- 
der rerfew  the  judgment  of  fhs  court  below 
anstauung  a  demurrer  to  tiie  complaint  of 
the  plaintiff  in  error.  The  aetton  was 
bron^t  by  the  administrator  ot  ibe  estate 
of  one  lAmpheze,  deceased,  and  the  com- 
plaint alleged,  in  mbntaaee.  that  the  said 
Lsnphcre  was  a  loeomotlTe  fireman  in  the 
empk^ment  of  the  Or^on  Batlroad  &  Navi- 
gation Company;  that  his  duties  required 


Note.  — As  to  the  constitutionality,  ap< 
plication,  and  effect  of  the  Federal  empli^- 
«rs'  liability  act,  see  note,  post,  88. 
47  L.B.A.(N.S.) 


him  to  respcHid  at  any  time  upon  an  order 
to  do  so;  that  on  December  1,  1910,  at  7:15 
p.  v.,  he  was  ordered  by  the  said  railroad 
company  to  proceed  from  his  home  in  the 
town  of  Tekoa,  Washington,  to  the  depot  in 
that  town,  to  secure  transportation  there, 
and  go  on  board  a  certain  interstate  train 
which  was  due  at  7:45  p.  u.,  and  to  pro- 
ceed to  a  certain  other  town  in  the  state, 
and  there  to  relieve  an  engine  crew  which 
had  been  continuously  employed  for  more 
than  sixteen  hours  on  an  engine  hauling  an 
interstate  train;  that,  after  receiving  said 
order,  he  hastened  to  the  depot  of  the  com- 
pany in  Tekoa,  and  had  reached  a  crossing 
in  the  yards  of  the  railroad  company  wjiere 
the  cars  vrere  cut,  when,  without  warning, 
the  ears  were  suddenly  closed  by  reason  of 
other  cars  being  carelessly  and  negligently 
kicked  against  them,  and  that  thereby  he 
sustained  injuries  which  resulted  in  his 
death.  The  complaint  allied  that  at  the 
time  of  the  happening  of  the  injury  and 
death  of  Lamphere,  "and  immediately  prior 
thereto,  he  was  engaged  in  tiie  performance 
of  hia  duty  in  the  employment  of  the  said 
Oregon  Railroad  &  Navigation  Company  in 
doing  and  performing  exclusively  the  acts 
and  things  necessary  and  properly  to  be 
done  in  the  performance  of  his  aaid  duties 
in  obedience  to  the  order  of  aaid  company, 
and  as  a  part  of  the  necesaities  and  re- 
quirementa  of  said  company  in  aid  ai  and 
as  a  part  of  the  operation  of  its  cars, 
engines,  and  trains  in  carrying  on  its  bosi- 
seas  of  interstate  commerce  by  railroad." 
The  complaint  further  alleged  that  Lam- 
phere had  been  for  a  long  time  a  locomotive 
fireman  in  the  employment  of  said  com- 
pany, and  that  hia  duties  as  such  fireman 
required  him  to  respond  at  any  time  of  the 
day  or  night  when  he  should  be  called  upon 
by  said  company  to  perform  any  of  his  said 
duties  aseigned  to  him  from  time  to  time. 
The  complaint  alleged,  also,  that  the  cross- 
ing used  by  said  Lamphere  was  one  which 
had  been  used  by  him  and  other  empli^eea 
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of  the  company  m  the  performance  of  their 
duties,  and  by  the  general  public  of  Tekoa 
and  the  vicinity. 

Argued  before  Qilbort  and  Boss,  Circuit 
JndgeB,  and  Wolverton,  District  Judge. 

UeasrB.  W.  H.  Plummer  and  Uenry 
Jackson  Hartoj,  for  plaintiff  in  error: 

Plaintiff^  intestate  was  employed  in  in- 
terstate commerce  within  the  meaning  of 
the  employers'  liability  act,  and  an  action 
will  lie  under  such  act  for  his  death. 

Zikoa  T.  Or^n  R.  &  Xar.  Co.  178  Fed. 
893;  Colasnrdo  t.  Central  R.  Co.  180  Fed. 
832;  Johnson  t.  Great  Northern  R.  Co.  102 
C.  C.  A.  80,  178  Fed.  64S;  D<^r^.  Liabil- 
ity of  Railroads  to  Interstate  Employees; 
Callahan  t.  St.  Louis  Merchants'  Bridge 
Terminal  B.  Co.  170  Mo.  473.  60  LJEjV. 
249,  94  Am.  St.  Rep.  746,  71  S.  W.  208, 
affirmed  in  194  U.  S.  628,  48  L.  ed.  1167, 
24  Sup.  Ct  Bep.  8S7;  St.  Louis  &  S.  F.  R. 
Co.  T.  Smith,  —  Tex.  Civ.  App.  — ,  90  S. 
W.  926;  Overton  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  Ill  Mo.  App.  613,  86  8.  W.  603;  Rice 
T.  Wabash  R  Co.  92  Mo.  App.  35;  Stubba 
T.  Omaha,  K.  C.  ft  E.  R.  Co.  85  Mo.  App. 
192;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  t. 
Lightheiser,  168  Ind.  438,  78  N.  E.  1033; 
Indianapolis  Union  R.  Co.  v.  Houlihan,  167 
Ind.  494,  64  L.R.A.  787,  60  N.  K.  943;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  206,  32 
L.  ed.  107,  affirming  33  Kan.  298,  6  Pac. 
291;  Minnesota  Iron  Co.  v.  Kline,  199  U. 
8.  593,  SO  L.  ed.  332,  26  Sup,  Ct.  Rep.  150, 
19  Am.  Neg.  Rep.  625,  affirming  93  Minn. 
63,  100  N.  W.  681 ;  Pittsburgh,  C.  C.  ft  St. 
L.  R.  Co.  T.  Ross,  169  Ind.  3,  80  N.  E.  845; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Stahley,  11 
C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed.  363; 
Haden  v.  Sioux  aty  ft  P.  R.  Co.  92  Iowa, 
226,  60  N.  W.  637;  Atchison.  T.  ft  S.  F.  B. 
Co.  T.  Vincent,  66  Kan.  344,  48  Fac.  261 ; 
Raybum  v.  Central  Iowa  R.  Co.  74  Towa, 
637,  86  N.  W.  606,  38  N.  W.  520;  Leier  v. 
Minnesota  Belt  Line  R.  ft  Transfer  Co.  63 
Minn.  203,  66  N.  W.  269;  Bain  v.  North- 
ern P.  R.  Co.  120  Wis.  412,  08  N.  W.  241, 
15  Am.  Neg.  Rep.  750;  Georgia  R.  ft  Bkg. 
Co.  T.  Miller,  00  Ga.  571,  16  S.  E.  939; 
Georgia  R.  ft  Bkg.  Co.  v.  Brown,  86  Ga.  320, 
12  S.  E.  812;  Georgia  R.  Co.  v.  Ivey,  73  Ga. 
4!)9;  Mabry  v.  North  Carolina  R.  Co.  1.3n 
N.  C.  388,  52  S.  E.  124;  Sigman  v.  South- 
ern R.  Co.  135  N.  C.  181,  47  S.  E.  420; 
Mott  V.  Southern  R.  Co.  131  N.  C.  234,  42 
S.  E.  601;  United  States  v.  The  Anjer  Head, 

46  Fed.  664;  King  v.  United  States,  32  Ot. 
CI.  234;  United  States  v.  Catherine,  2 
Paine.  7S1.  Fed.  Cas.  No.  14,755;  United 
States  T.  Morris,  14  Pet.  464,  475,  10  L. 
<  [1.  543,  548. 

47  L.R.A.(N.S.) 


Mar, 

Messrs.  W.  W.  Cotton,  A.  C.  Spencer, 
and  Ralph  E.  Moody,  for  defendants  in 
error : 

lAmphere  was  not  employed  in  inter- 
state commerce  at  the  time  he  sustained  the 
injury  which  resulted  in  his  death. 

Tamura  v.  Great  Northern  R.  Co.  58 
Wash.  316,  108  Pac.  774;  Employers'  Lia- 
bility Cases  {Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  498,  62  L.  ed.  309,  28  Sup.  Ct. 
Rep.  141;  Pedersen  v.  Delaware,  L.  ft  W. 
R.  Co.  184  Fed.  737;  St.  Louis,  I.  M.  ft  S. 
R.  Co.  V.  Conley,  110  C.  C.  A.  97,  187  Fed. 
949. 

Gilbert.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  conceded  that  the  negligence  wbieh 
caused  the  death  of  the  plaintiff  in  error's 
intestate  was  negligence  of  the  Iatter*8  fel- 
low servants,  but  it  is  contended  that  the 
complaint  states  a  cause  of  action  in  that 
the  allegation^  thereof  bring  the  case  within 
the  provisions  of  employers'  liability  act 
AprU  22,  1908,  chap.  149,  36  Stat,  at  L.  6fi, 
U.  8.  Comp.  SUt  Supp.  1911,  p.  1322. 

There  are  decisions  which  hold  that  an 
employee  of  a  railroad  company  while  go- 
ing to  and  from  his  work  is  not  engaged  in 
the  service  of  his  empl<^er,  and  is  not  the- 
fellow  servant  of  odier  employees  of  the 
same  master,  but  there  are  cases  holding  to 
the  contrary,  and,  whatever  may  be  the  con- 
flict of  authority  as  to  the  ordinary  ease  of 
an  employee  going  to  and  from  his  work, 
there  can  be  no  qoestion  that  he  is  in  the 
service  of  his  master,  and  is  a  fellow  serv- 
ant of  his  coemployees,  whenever  he  is  do* 
ing  that  which,  under  bis  contract  of  em- 
ployment he  is  boimd  to  do.  'Dishon  t.  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  (C.  C.)  126 
Fed.  194;  Olsen  t.  Andrews,  168  Mass.  261» 
47  N.  E.  90,  2  Am.  N%.  Bep.  070;  Boldt 
V.  New  York  C.  B.  Co.  18  N.  Y.  432;  Ewald 
V,  Chicago  ft  N.  W.  B.  Co.  70  Wis.  420,  & 
Am.  St.  Bep.  178.  36  N.  W.  12.  691.  The 
deceased,  when  he  was  killed,  was  not  only 
on  his  way  to  work  for  his  emplt^er,  but  he 
was  proceeding  under  the  direct  and  per- 
emptory command  of  the  railroad  com- 
pany to  do  a  designated  speoiflc  act  in  the 
service  of  the  company,  to  wit,  to  move  a 
train  then  engaged  in  interstate  commerce. 
He  was  on  the  premises  of  the  railroad  com- 
pany and  in  the  discharge  of  his  duty  wlien 
he  met  his  death,  and  the  train  which  struck 
him  and  caused  his  death  was  engaged  in- 
interstate  commerce,  and  belonged  to  the 
same  railroad  company.  Must  a  fireman  be 
actually  in  hia  place  of  duty  on  tiie  locomo- 
tive of  a  train  which  is  engaged  in  com- 
merce between  the  states  in  order  that  he 
may  be  said  to  be  empl^ed  in  interstate 
commerce  T  If  he  is  commanded  to  step 
Aavtn  from  his  train  and  proceed  across  the 
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track  and  take  hia  place  on  another  train 
fngaged  in  interstate  commerce,  and  he  is 
injured  while  on  the  way,  will  it  be  said 
tliat  he  was  not  employed  in  interstate  com- 
merce when  he  received  the  injury!  The 
case  supposed  is  substantially  the  case 
vhich  is  now  before  the  court. 

In  Zikos  V.  Oregon  R.  &  NaT.  Co.  {C.  C.) 
179  Fed.  893,  it  was  held  that  one  who  was 
ongaged  in  repairing  the  defendant's  main 
track  and  driving  spikes  in  the  ties  for  the 
purpose  of  tightening  the  joints  of  the  rails 
was  engaged  in  interstate  commerce,  and 
that  he  could  recover  for  injuries  sustained 
throngh  the  n^ligenee  of  a  fellow  servant 
who  was  also  engaged  in  sudi  commerce.  In 
Colasurdo  Central  R.  Co.  (C.  C.)  180 
Tti.  832,  where  a  track  walker  was  injure<l 
vhile  assisting  his  fellow  employees  in  re- 
pairing a  switch  in  &  railroad  yard,  the 
Ewitch  being  connected  with  a  track  used 
for  both  interstate  commerce  and  intra- 
state commerce,  it  was  held  that  be  was  en- 
gaged in  interstate  commerce  within  the  em- 
ployers' liability  act.  Said  the  court : 
"Would  not  a  track  worker  engaged  in  the 
repair  of  such  a  track  be  engaged  in  in- 
terstate commerce!  I  do  not  think  he 
vould  be  any  the  less  so  engaged  than  the 
engineer  on  the  locomotive  or  the  train  de- 
spatcher  who  kept  the  trains  at  proper  in- 
lerrtls  for  safety." 

In  Bebrens  v.  Illinois  C.  R.  Co.  (D.  C.) 
192  Fed.  581,  the  plaintiff's  intestate  came 
to  his  death  through  an  accident  while  he 
was  employed  as  fireman  on  an  engine  of  a 
switching  crew,  the  duties  of  which  were 
to  Bwitch  cars  that  had  to  move  both  in  in- 
terstate and  intrastate  commerce  indiscrimi- 
nately. Foster,  District  Judge,  said:  "I 
consider  that  Uie  usual  and  ordinary  em- 
ployment of  the  decedent  in  interstate  com- 
merce, mingled  though  it  may  be  with  em- 
ployment in  commerce  which  is  wholly 
irtrastate,  fixes  his  status,  and  fixes  the 
'tatus  of  the  railroad,  and  the  mere  fact 
that  the  accident  occurred  while  he  was  en- 
).'>ged  in  work  on  an  intrastate  train,  rather 
than  a  few  minutes  earlier  or  later,  when 
he  might  have  been  engaged  on  an  inter- 
state train,  is  immaterial.  If  he  was  en- 
gaged in  two  occupations  that  are  so  blend- 
ed as  to  be  inseparable,  and  where  the 
employee  himself  has  no  control  over  his 
own  actions,  and  cannot  elect  as  to  his  em* 
ployment,  the  court  should  not  attempt  to 
■eparate  and  distinguish  between  them." 

In  Central  R.  Co.  v.  Colasurdo,  113  C.  C. 
A.  379.  102  Fed.  901,  the  circuit  court  of 
■ppeals  for  the  second  circuit  affirmed  the 
deeiaioD  above  cited  in  180  Fed.  832,  and 
thf  court  said:  "The  car  which  struck  the 
plaintiff  was  employed  in  interstate  com- 
nvrTC.  It  connected  with  defendant's  ferry- 
L.R^.(N.S.) 


boats  at  Jersey  City,  and  passengers  from 
New  Yoric  to  Somerville,  New  Jersey,  and 
mee  versa  were  transported  in  it.  The 
track  and  switch  in  question  were  used 
by  engines  and  cars  so  engaged.  We  think 
the  statute  was  intended  to  apply  to  every 
carrier  while  engaging  in  interstate  com- 
merce, and  to  an  employee  of  sudt  carrier 
while  so  engaged,  and,  if  these  conditions 
concur,  the  fact  that  the  carrier  and  the  em- 
ployee may  also  be  engaged  in  intrastate 
commerce  is  immaterial.  The  plaintiff  was 
repairing  an  interstate  road  over  which  in- 
terstate passengers  and  freight  and  cars' 
and  engines  engaged  in  interstate  commerce- 
were  constantly  passing." 

Counsel  for  the  defendant  in  error  con- 
tend that  the  act  applies  only  to  employees 
of  railroad  companies  who  are  at  the  time 
actually  engaged  in  the  movement  of  inter- 
state commerce,  and  they  deny  that  others, 
such  as  those  who  are  employcKl  in  the  shops 
of  a  railroad  company,  where  its  enginea  are 
repaired,  or  are  repairing  its  tracks  or 
roadbed,  are  employed  in  interstate  com- 
merce, and  they  cite  the  case  of  Pederseit 
V.  Delaware,  L.  &  W.  R.  Co.  (C.  C.  E.  D. 
Pa.)  184  Fed.  737,  in  which  it  was  held 
that,  although  the  railroad  company  was  en- 
gaged in  both  interstate  and  intrastate  busi- 
ness at  the  time  of  the  plaintiff's  injury, 
he,  being  an  employee  engaged  at  that  time 
in  bridge  construction  on  the  track  of  the 
company,  which  was  to  be  used  for  such 
commerce,  was  not  engaged  in  interstate 
commerce.  The  decision  in  that  case  runs 
counter  to  the  cases  above  cited,  and  we 
think  it  is  also  opposed  to  the  doctrine  of 
the  recent  decision  of  the  Supreme  Court 
in  Second  Employers'  Liability  Cases  {Mon- 
dou  v.  New  York,  N.  H.  &  H.  R.  Co.)  .  223 
U.  S.  1.  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
.32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876.  The 
judgment  in  that  case  disposes  of  three 
cases  involving  the  application  of  the  em- 
ployers' liability  act.  In  one  of  the  cases, 
the  judgment  in  which  was  affirmed,  the 
action  was  brought  and  damages  were  re- 
covered by  a  personal  representative  of  » 
deceased  employee  of  a  railroad  company. 
The  complaint  alleged  that  the  injury  oc- 
curred while  the  defendant  as  a  common 
carrier  was  engaged  in  commerce  betweeik 
some  of  the  states,  and  while  the  deceased, 
in  the  course  of  his  employment  by  the  de- 
fendant in  such  commerce,  was  engaged  ii> 
replacing  a  drawbar  on  one  of  the  defend- 
ant's cars  then  in  use  in  such  commerce. 
The  statement  of  the  facts  is  meager,  but  it 
would  appear  therefrom  that  the  employee 
who  was  injured  was  not  one  of  a  train 
crew,  bnt  was  a  machinist  or  repairer  whose 
duty  it  was  to  replace  drawbars,  and  that 
the  work  was  done  either  in  a  yard  or  onr 
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a  Bwitch,  for  the  injury  resulted  from  tiie 
negligence  of  fellow  servanta  in  puBhing 
other  cars  against  the  one  on  which  the  de- 
ceased was  working.  In  the  opinion  in  that 
case  the  court  madfl  certain  obeerrations 
concerning  the  act  wltich  we  think  perti- 
nent to  the  case  at  bar.  Affirming  the 
power  of  Congress  over  commerce  among  the 
states,  as  extended  incidentally  to  every 
instrument  and  agent  by  which  such  com- 
merce is  carried  on,  the  court  said:  "But, 
of  course,  it  does  not  extend  to  any  matter 
or  thing  which  does  not  have  a  real  or  sub- 
stantial relation  to  some  part  of  such  com- 
merce. .  .  .  Therefore  Congress  may 
l^islate  about  the  agents  and  instruments 
of  interstate  commerce,  and  about  the  con- 
ditions under  which  those  agents  and  instru- 
ments  perform  the  work  of  interstate  com- 
merce, whether  such  legislation  bears,  or, 
in  the  exercise  of  a  fair  l^^lative  discre- 
tion, can  be  deemed  to  bear,  upon  the  relia- 
biliiy  or  promptness  or  economy  or  security 
or  utility  of  the  interstate  commerce  act." 

Said  the  court  again:  "The  second  objec- 
tion proceeds  upon  the  theory  that  even  al- 
though Congress  has  power  to  regulate  the 
liabilify  of  a  carrier  for  injuries  sustained 
by  one'  employee  through  the  n^ligence  of 
another,  where  all  are  engaged  in  interstate 
commerce,  that  power  does  not  embrace  in- 
stances where  the  negligent  employee  is  en- 
gaged in  intrastate  commerce.  But  this  is 
a  mistaken  theory  in  that  it  treats  the 
source  of  the  injury  rather  than  its  effect 
upon  interstate  commerce  as  the  criterion  of 
congressional  power.  ...  It  is  not  a 
valid  objection  that  the  act  embraces  in- 
stances where  the  causal  negligence  is  that 
of  an  employee  engaged  in  intrastate  com- 
merce, for  such  negligence,  when  operating 
injuriously  upon  an  employee  engaged  in 
interstate  commerce,  has  the  same  effect 
upon  that  commerce  as  if  the  negligent  em- 
ployee were  also  engaged  therein." 

As  indicated  in  the  opinion,  the  test  ques- 
tion in  determining  whether  a  personal  in- 
jury to  an  employee  of  a  railroad  company 
is  within  the  purview  of  the  act  is,  What  is 
its  effect  upon  interstate  commerce?  Does 
it  have  the  effect  to  hinder,  delay,  or  inter- 
fere with  such  commerce  T  As  applied  to  the 
present  case,  it  is  this:  Was  the  relation  of 
the  employment  of  the  deceased  to  inter- 
state commerce  such  that  the  personal  in- 
jury to  him  tended  to  delay  or  hinder  the 
movement  of  a  train  engaged  In  interstate 
•commercet  To  that  question  we  think 
there  can  be  but  one  answer.  Under  the 
imperative  command  of  his  employer,  the 
deceased  was  on  bis  way  to  relieve,  in  the 
capacity  of  a  fireman,  the  crew  of  a  train 
which  was  carrying  interstate  commerce 
jind  the  effect  of  his  death  was  to  hinder 
47  L.R.A.{N.8.) 


I  and  delay  the  movement  of  that  train.  In 
our  opinion  the  complaint  states  a  cause  of 
action  under  the  employers'  liability  act. 

The  judgment  is  reversed,  and  eaiue 
remanded  ior  further  proceedings.- 


UNITED   STATES   CIROUIT  OOUBT 
OF  APPEAIiS,  FOURTH  OmOUIT. 

BALTIMORE  &  OHIO  RAILROAD  GOM- 
PANT,  Plff.  in  Err., 

V. 

GEORGE  H.  DARR. 

(—  C.  G.  A.  — ,  204  Fed.  751.) 

Master  and  servant  —  Federal  employ- 
ers' liability  act  —  r^MUrlng  rapine 
at  tennliud. 

An  employee  engseed  in  replaeiiw  a  bolt 
in  the  brake  beam  of  the  tender  of  an  en- 
gine engaged  in  interstate  commerce,  while 
it  is  on  a  switch  track  at  a  terminal  sta- 
tion being  prepared  for  the  return  trip,  is 
within  the  protection  of  the  Federal  em- 
ployers' liability  act. 

(Fehruaiy  6.  1013.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland  to 
review  a  judgment  in  plaintifi^s  favor  in  an 
action  brought  to  recover  compensation  un- 
der the  Federal  employers'  liability  act  for 
injuries  received  by  plaintiff  while  in  the 
employment  of  defendant.  Affirmed. 

Statement  by  Prltcbard,  Circuit  Judge: 
This  was  ao  action  at  law  instituted  in 
the  district  court  of  the  United  States  for 
the  district  of  Maryland,  by  George  H.  Darr, 
as  plaintiff,  against  the  Baltimore  &.  Ohio 
Railroad  Company,  a  corporation  incorpo- 
rated under  the  laws  of  the  state  of  Mary- 
land. For  convenience,  the  plaintiff  in 
error  will  be  referred  to  as  the  defendant, 
and  the  defendant  in  etror,  as  the  plain- 
tiff. The  declaration  was  filed  on  the  22d 
day  of  March,  1912.  The  defendant  plead- 
ed on  April  8,  1912,  and  on  May  IS,  1912, 
it  demurred  to  the  declaration,  which  de- 
murrer the  court  overruled.  On  May  15. 
1912,  the  case  was  tried  before  a  judge  and 
jury,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $1,000, 
together  with  the  costs  of  the  action.  The 
defendant  made  the  usual  motions,  which 
were  overruled,  and  the  case  was  brought 
here  on  writ  of  error. 

There  was  evidence  tending  to  show  that 
George  H.  Darr  was,  at  the  time  of  his 


Xote.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  empl<7- 
ers'  liabilily  act,  see  note,  post,  38. 
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injury,  engAged  as  an  em|tIoyee^  and  servant 
of  tlie  defendant  company  in  the  city  of 
ComberUnd,  Maryland,  as  a  running  repair- 
mu  and  emergency  man,  whose  du^  it  was  i 
to  repair  the  engines  and  tenders  of  said 
enmpany;  that  on  the  date  of  hit  Injury, 
to  vit.  the  12th  day  of  December,  1911, 
engine  Ko.  4,119  of  the  defendant  company, 
and  its  tender,  brought  in  a  loaded  freight 
train  from  Brunswick,  Maryland,  to  Cum- 
berland, Maryland,  crossed  into  the  state  of 
West  Virginia,  and  again  into  the  state  of 
Maryland,  before  arriving  at  Cumberland; 
that  aaid  engine  and  cars  arrived  in  Cum- 
berland about  9  o'clock  on  the  morning  of 
December  12,  1911,  and  it  was  found,  upon 
fltaminaUon,  that  its  tender  was  in  need 
of  immediate  repair  to  the  left  front  brake. 
A  hanger  holt  had  fallen  out  of  the  brake 
beam  on  the  tender.  As  a  result  the  brake 
b«ani  hung  down  in  dangerous  proximity  to 
the  rail,  and  waa  likdy  to  cause  an  accident 
The  plaintUT  and  one  Stephen  M.  Thomas 
were  directed  to  r^ir  the  same.  The 
a^ine  waa  removed  to  a  track  called  the 
"in  trad^**  on  whidi  temporary  repairs 
were  made,  and  the  plaintiff  went  to  work 
to  repair  the  brake  shoe  and  hanger  holt. 
It  further  appears  that,  while  engaged  in 
lepairing  it,  and  without  «ny  negligence 
whatever  on  his  part,  his  feUow  servant 
in  ebarge  of  the  «igine  turned  on  the  ^r, 
and  plaintiff  was  seriously  injured. 

The  plaintiff  testified  that  engine  No. 
4,119  was  a  second  diTision  engine,  belong- 
ing to  the  Baltimore  ft  Ohio  Bailrrad  Com- 
pany, running  out  of  Maryland,  into  West 
Vir^nia,  to  Brunswick,  Iforyland;  that  it 
haaled  freight  over  the  second  division,  and 
that  he  first  aaw  the  engine  about  9  o'clock 
<m  the  morning  he  was  injured;  that  it  was 
then  standing  on  the  fire  trade;  that  be  was 
nmning  repairman  and  emei^renc^  man,  em- 
pb9«d  by  the  driendant  company  at  its 
nnn^uniBe,  in  South  Cnmlierland,  Mary- 
bud. 

A  witneaa  1^  the  name  of  A.  W.  Dean, 
fweman  in  the  employ  of  the  defendant  eran- 
pany  at  the  time  the  plaintiff  was  injured, 
testieed  that  he  knew  engine  No.  4,119,  and 
that  it  was  a  through  engine  engaged  in 
liaoling  freight;  that  it  came  from  Bruns- 
widE,  Ibryland,  on  the  mtHiiing  the  plain- 
tiif  was  injured;  that  it  brought  a  freight 
train  in  that  momii^;  and  that  whui  it 
went  oat  again  it  went  dther  to  Brunswick 
or  Uartinsbuif ,  Wot  Virginia.  Dean  fur- 
ther testified  that  the  d^endant  company 
was  at  all  times  on  the  day  of  the  injury 
to  the  pWntiff,  and  ev^  since,  engaged  in 
tta  business  oS  interstate  and  intrastate 
carrier  of 'passengers  and  freight  for  hire; 
its  frdght  and  pasaenger  trains  traveling 
Kveral  times  a  day  to  and  fnmi  Cumberland 
47  LB^.{Nj6.) 
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to  Brunswick,  Maryland,  through  the  state 
of  West  Virginia. 
A  witness  by  the  name  of  St^hen  M. 
I  Thomas  testified  that  he  assisted  the  plain- 
tiff in  repairing  said  engine  at  the  time  of 
hia  injury;  that  the  engine  came  into  the 
yard  at  9:35  on  the  morning  the  plaintiff 
was  injured,  and  went  out  on  its  run  at  8 
o'clock  on  the  same  afternoon. 

William  Moreland,  boas  caller  for  the  de- 
fendant company  at  Cumberland,  waa  also 
examined  aa  a  witneaa.  He  testified  that 
he  was  in  the  employ  of  the  Baltimore  ft 
Ohio  Bailroad  Company  in  its  shops  in 
South  Cumberland,  and  waa  thus  engaged 
on  the  morning  the  plaintiff  was  injured, 
and  further  testified  that  he  knew  engine 
No.  4419,  and  that  it  was  engaged  at  that 
time  in  handling  freight  between  Cumber- 
land and  Brunswick,  Maryland,  Martina- 
burg  and  Keyaer,  West  Virginia;  that  it 
comes  into  Cumberland  and  goes  out  regu- 
larly with  freight. 

Argued  before  Fiitehard,  Circuit  Judge, 
and  WaddiU  and  MoDowdl,  District  Judges. 

Mr.  Cteorge  A.  Pearre,  for  plaintiff  in 
error: 

When  employees  are  engaged  in  intra- 
state eommeree,  the  act  does  not  appty. 

Pedmen  v,  Delaware,  L.  ft  W.  B.  Co.  184 
Fed.  737;  Zikos  t.  Oregon  R.  A  Nav.  Co. 
179  Fed.  893. 

Plaintiff  waa  not  entitled  to  tiie  benefit 
of  the  statute. 

Pedersen  t.  Ddaware  L.  ft  W.  R.  Co. 
117  C.  C.  A.  S3,  197  Fed.  637;  Bennett  v, 
Lehigh  VaUey  R.  Co.  197  Fed.  678;  Heim- 
bach  T.  Lehigh  Valley  R.  Co.  197  Fed.  679; 
Feaster  t.  FhUadelphia  ft  R.  R.  Co.  197 
Fed.  680;  Lamphere  v.  Or^on  R.  ft  Nav. 
Co.  193  Fed.  248;  Tsmnra  t.  Great  North- 
em  R.  Co.  68  Wash.  316, 108  Pac.  774;  Sec- 
ond Employers'  Liability  Casea  (Mondoo 
T.  New  YoA,  N.  H.  ft  H.  R.  Go.)  223  U.  S. 
1,  66  L.  ed.  827,  36  L.R.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  876. 

Mr.  Flnley  O.  HendrlCfcson,  with  Mr. 
Walter  O.  Capper,  for  defendant  in  error. . 

.   Prltobara,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  action  was  Instituted  in  pursuance 
of  act  April  22, 1908,  ehap.  149,  R  1,  36  Stet 
at  L.  65,  U.  B.  Comp.  Stat.  Supp.  1911,  p. 
1322,  which,  among  other  thlnga,  prondes: 
"Every  common  carrier  by  railrtnd,  while 
engaging  in  commerce  between  any  of  the 
several  states,  .  .  .  shall  be  liable  in 
damages  to  any  person  suffering  injury 
while  he  is  employed  by  auch  carrier  in  such 
commerce,  ...  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  n^- 
Hgence  of  any  of  the  officers,  agents,  or  em- 
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ployees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency  due  to  its  negligence, 
in  its  cars,  mginea^  applianoea,  macliineryi 
track,  roadbed,  works,  boats,  wharrai,  or 
other  equipment.** 

It  is  clear  that  it  was  the  purpose  of  this 
act  that  every  common  carrier  hy  railroad 
engaged  in  commerce  between  any  of  the 
several  states  diould  be  liable  in  damages 
to  any  person  suffering  injury  while  em- 
ployed in  interstate  commerce  'bf  such  car- 
rier, for  injury  or  death  resulting  in  whole 
or  in  part  from  the  n^ligence  of  any  of 
the  officers,  agentfi^  or  employees  of  sucb 
company,  as  well  as  employees  injured  by 
reason  of  any  defect  or  insufficiency  in  its 
engines,  cars,  bolts,  etc. 

Therefore  the  only  questions  that  it  be- 
comes necessary  for  us  to  determine  are  as 
to  whether,  first,  the  defendant  company  as 
a  carrier  was  engaged  in  interstate  com- 
merce, and  if  the  plaintiff  below  was  at  the 
time  of  the  injury  employed  in  such  com- 
merce; second,  as  to  whether  the  injury  the 
plaintiff  sustained  was  due  to  tibe  negli- 
gence of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier;  but  tiiere  seems  to 
be  no  controversy  as  to  the  second  proposi- 
tion. Therefore  this  leaves  for  our  con- 
sideration tlie  sole  question  as  to  whether, 
at  the  time  of  the  injury,  the  engine  in  ques- 
tion was  employed  or  engaged  in  interBtate 
commerce. 

The  evidence  offered  in  the  court  below 
was  to  the  effect  that  this  particular  engine 
was  used  by  a  common  carrier  while  engaged 
in  interstate  commerce.  Manifestiiy  it  was 
the  intention  of  Congress  that  this  act 
should  apply  to  a  particular  class  of  em- 
ployees and  to  a  particular  class  of  carriers, 
to  wit,  th<»e  carriers  that  were  engaged  in 
intestate  commerce  and  those  employed  by 
such  carriers  for  the  purpose  of  aiding  them 
in  carrying  on  the  business.  The  plaintiff 
belonged  to  this  class  of  employees. 

If  tiiis  engine  liad  been  stopped  en  route 
while  attached  to  a  loaded  train,  either  in 
the  state  of  Maryland  or  in  the  state  of 
West  Virginia,  for  making  needed  repairs, 
it  could  bardfy  have  been  insisted  that  dur- 
ing the  time  consumed  in  making  such  re- 
pairs the  defendant  company  was  not  en- 
gaged as  an  interstate  carrier.  The  engine 
was  making  its  daily  trips  through  Mary- 
land and  West  Virginia,  and  while  tempo- 
rarily in  the  yards  at  Cumberland,  Mary- 
land, it  became  necessary  to  make  certain 
repairs  that  were  essential  to  the  success- 
ful operation  of  the  defendant  company's 
trains.  Tlierefore  it  necessarily  follows  that 
any  work  that  was  performed  by  the  plain- 
tiff was  as  much  an  incident  of  the  busi- 
ness aa  if  the  accident  had  occurred  while 
-Che  train  was  on  its  regular  trip  either  in 
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Maryland  or  West  Virginia.  The  learned 
judge  who  heard  this  case  in  the  court  be- 
low, among  other  things,  made  the  follow- 
ing statcsnent  of  facts:  "The  engine  was,  at 
the  time  of  the  accident,  habitually  used  in 
interstate  commerce,  and  apparently,  from 
the  testimony,  in  no  other  kind  of  commerce. 
It  was  not  withdrawn  from  service.  .  .  . 
The  engine  came  in  from  its  interstate  com- 
merce run  as  usual,  and  apparentiy  went 
out  as  usual.  The  repairs  which  the  plain- 
tiff was  making  to  it  were  of  the  ordinary 
trivial  kind,  wliich  must  be,  and  habitually 
are,  made  from  day  to  di^,  without  in  any 
wise  interfering  with  the  ordinary  and 
profitable  use  of  the  equipment.  At  the 
time  of  the  accident,  I  am  persuaded,  tite 
loc<HnotiTe  and  tender  were  'instruments  of 
Interstate  commerce,'  as  those  words  are 
used  by  the  Supreme  Court." 

The  ease  of  Johnson  v.  Soutliem  P.  Co. 
igff  U.  S.  1,  49  L.  ed.  363,  17  Am.  Neg.  Rep. 
412,  25  Sup.  Ct.  Rep.  158,  is  very  much 
in  point.  It  appears  that  a  dining  car 
regularly  used  to  furnish  mrala  to  passen- 
gers between  San  Francisco  and  Ogden 
was  detached  from  the  east-bound  train  at 
Promontory  and  left  at  that  point  to  be 
picked  up  by  the  next  west-bound  train. 
Johnson  sustained  injuries  while  coupling  it 
to  an  engine.  In  that  case,  as  in  this,  it 
was  insisted  that  for  the  time  being  the 
car  was  not  engaged  in  interstate  commerce. 
The  court  in  that  case  said:  "Anotiier 
ground  on  which  the  decision  of  the  circuit 
court  of  appeals  was  rested  remains  to  be 
noticed.  That  court  held  by  a  majority 
that,  as  the  dining  ear  was  empty  and  had 
not  actually  entered  upon  its  trip,  it  was 
not  used  in  moving  interstate  toaffic,  and 
hence  was  not  within  the' act.  The  dining 
car  had  been  eonstantiy  used  for  several 
years  to  furnish  meals  to  passengers  be- 
tween San  Francisco  and  Ogden,  and  for 
no  other  purpose.  On  the  day  of  the  acci- 
doit  the  east-bound  train  was  so  late  that 
it  was  found  that  the  car  could  not  reach 
Ogden  in  time  to  return  on  the  next  west- 
bound train,  according  to  intention,  and  it 
was  therefore  dropped  off  at  Promontory  to 
Ik  piclced  up  by  that  train  as  it  came  aloi^ 
that  evening.  The  presumption  is  that  it 
was  stocked  for  the  retiirn,  and  as  it  was 
not  a  new  car,  or  a  car  just  from  tiie  repair 
shop,  on  its  way  to  Its  field  of  labor,  it  was 
not  'an  empty,*  as  that  term  is  sometimes 
used.  Besides,  whether  ears  are  emp^  or 
loaded,  the  danger  to  employees  is  prac- 
tically the  same,  and  we  i^ee  with  the 
observation  of  District  Ju<j^  Shiraa,  in 
Voelker  Cldcs«o,  M.  &  St  P.  R.  Co.  (C. 
C.)  lltf  Fed.  867,  that  <it  cannot  be  true 
that  on  the  eastern  trip  the  provisions  of  the 
act  of  Congress  would  be  binding  uptm  tiie 
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company^  because  the  cars  were  loaded,  but 
would  not  be  binding  upon  the  return  trip, 
because  the  cars  were  empty.' 

"Counsel  urges  that  the  character  of  the 
dining  car  at  the  time  and  place  of  the 
injury  was  local  only,  and  could  not  be 
changed  until  the  car  was  actually  engaged 
in  interstate  movement  or  being  put  into  a 
train  for  such  use^  and  Coe  t.  Errol,  116  U. 
S.  517,  29  L.  ed.  716,  6  Sup.  Ct.  Rep.  475, 
is  cited  as  supporting  that  contention.  In 
Coe  T.  Errol  it  was  held  that  certain  logs 
cut  in  New  Hampshire,  and  hauled  to  a 
riTcr  in  order  that  they  might  he  transport- 
ed to  Main,  were  subject  to  taxation  in  the 
former  state  before  transportation  had  be- 
gun. The  distinction  between  merchandise 
vhieb  mmy  become  an  article  of  inter- 
state commerce,  or  may  not,  and  an  instru- 
ment regularly  used  in  moving  interstate 
commerce,  which  has  stopped  temporarily 
ia  making  its  trip  between  two  points  in 
different  states,  renders  this  and  like  cases 
inapplicable.  Confessedly  this  dining  car 
was  under  the  control  of  Congress  while 
in  the  act  of  making  its  interstate  journey, 
and  in  our  judgment  it  was  equally  so 
when  waiting  for  the  train  to  be  made  up 
for  the  oext  trip.  It  was  being  regularly 
used  in  the  movement  of  interstate  traffic, 
and  so  within  the  law." 

In  the  case  of  St.  Louis  &  8.  F.  R.  Co. 
v.  Delk,  86  C.  C.  A.  95,  168  Fed.  931,  14 
Ann.  Cas.  233,  the  circuit  court  of  appeals 
for  the  sixth  circuit  held,  as  a  matter  of 
law,  that  the  car  in  question  was  engaged 
in  comment,  notwithstanding  the  fact  that 
it  was  kept  out  of  service  at  least  a  day 
before  the  repairs  were  even  begun.  From 
the  facts  of  that  case,  it  appears  that  there 
was  no  neoeasity  for  making  immediate  re- 
pair; but  in  the  case  at  bar  the  engine  was 
to  be  naed  immediately,  and  the  work  of  re- 
pairing the  brake  beam  began  shortly  after 
tbe  mgine  and  tender  had  been  placed  on 
the  fire  track.  While  it  appears  that  the 
plaintiff  on  account  of  his  injury  was  pre- 
vented from  making  the  repair,  another  em- 
ployee was  called  upon  to  finish  the  work, 
thns  enabling  tbe  engine  to  leave  at  2 
o'clock  in  the  afternoon  of  tliat  day  on  its 
ngnlar  run.  Why  was  it  necessary  that 
this  engine  be  repaired  promptly  T  Can  any 
inference  be  drawn  from  the  facts,  other 
than  that  it  was  essential  to  the  prosecu- 
tion of  the  work  in  which  tbe  company  was 
engaged  r  Of  course,  the  cars  drawn  by 
ibis  engine  had  to  be  carried  on  schedule 
time,  and,  the  repairs  being  of  such  a  char- 
acter as  could  be  made  during  the  interval 
between  tbe  incoming  and  the  outgoing  of 
tbe  train,  the  r^aira  were  promptly  made 
notwithstanding  the  accident,  and  the  com- 
pany was  thns  enabled  to  carry  on  its  Irasi- 
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ness  as  an  interstate  carrier  without  inter- 
ruption. 

The  case  of  Lamphere  v.  Oregon  R.  &,  Nav. 
Co.  (C.  C.)  193  Fed.  248,  was  cited  by  coun- 
sel for  the  defendant  to  sustain  this  phase 
of  the  case.  On  the  Ist  day  of  December, 
1910,  0.  Roy  Lampbere,  a  resident  of  Tekoa, 
Washington,  was  employed  on  the  Oregon 
Railroad  Company  as  a  locomotive  fireman. 
On  the  evening  of  that  day  he  received  or- 
ders from  his  superior  officers  to  board  the 
west-bound  train  at  Tekoa  as  a  part  of  the 
deadhead  crew,  to  proceed  thence  westerly 
to  a  certain  town,  there  to  relieve  an  engine 
crew  which  had  been  constantly  employed 
for  more  than  sixteen  hours  on  an  engine 
engaged  in  interstate  commerce,  and  on  the 
way  from  his  home  to  the  depot  at  Tekoa, 
for  the  purpose  of  taking  the  train  as  di- 
rected, he  was  crushed  between  two  cars  and 
received  injuries  from  which  he  thereafter 
died.  A  demurrer  was  filed  in  that  case, 
which  was  sustained  upon  the  ground  that 
the  plaintiff  was  not,  at  the  time  he  was 
injured,  employed  in  interstate  commerce, 
within  the  meaning  of  the  employers'  lia- 
bility act.  Later  this  case  was  carried  to 
the  circuit  court  of  appeals  for  the  ninth 
circuit,  where  the  lower  court  was  reversed. 
That  case  is  reported  in  ante,  1,  116  C.  C. 
A.  158,  196  Fed.  336.  The  court,  in  re- 
ferring to  this  case,  among  other  things, 
said:  "The  deceased,  when  he  was  killed, 
was  not  only  on  his  way  to  work  for  his 
employer,  but  he  was  proceeding  under  the 
direct  and  peremptory  command  of  the  rail- 
road company  to  do  a  designated  specific 
act  in  the  service  of  the  company,  to  wit, 
to  move  a  farain  then  engaged  in  interstate 
commerce.  He  was  on  the  premises  of  the 
railroad  company  and  in  the  discharge  of 
his  duty  when  he  met  his  death,  and  the 
train  which  struck  him  and  caused  bis  death 
was  engaged  in  interstate  commerce,  and  be- 
longed to  the  same  railroad  company. 
Must  a  fireman  be  actually  in  his  place  of 
duty  on  the  locomotive  of  a  train  which  is 
engaged  in  commerce  between  the  states,  in 
order  that  he  may  be  said  to  be  employed 
in  interstate  commerce?  If  he  is  command- 
ed to  step  down  from  his  train,  and  pro- 
ceed across  the  track,  and  take  his  place 
on  another  train  engaged  in  interstate  com- 
merce, and  he  is  injured  while  on  the  way, 
will  it  be  said  that  he  was  not  employed  in 
interstate  commerce  when  he  received  the 
injury  T  The  case  supposed  is  substantially 
the  case  vhieli  is  now  before  the  court. 

"Counsel  for  the  defendant  in  error  con- 
tend that  the  act  applies  only  to  employees 
of  railroad  companies  who  are  at  the  time 
actually  engaged  in  the  movement  of  inter- 
state eommeree,  and  they  deny  that  aUben, 
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iuch  as  thoM  viho  are  employed  in  the 
shopB  of  a  railroad  compaoy,  where  ita 
engines  are  repaired,  or  are  repairing  its 
tracks  or  roadbed,  are  employed  in  inter- 
state commerce,  and  they  cite  the  case  of 
Pedersen  Delaware,  L.  &  W.  R.  Co.  (C. 
C.)  184  Fed.  737,  in  which  it  was  held 
that,  althoiigh  the  railroad  company  waa 
engi^ed  in  both  interstate  and  intrastate 
business  at  the  time  of  the  plaintiff's  in- 
jury, he,  being  an  employee  engaged  at  that 
time  in  bridge  construction  on  the  track 
of  the  company,  which  was  to  be  used  for 
such  commerce,  was  not  engaged  in  inter- 
state commerce.  The  decision  in  that  case 
runs  counter  to  the  cases  above  cited,  and 
we  think  it  is  also  opposed  to  the  doctrine 
of  the  recent  decision  of  the  Supreme  Court 
in  Second  Employers'  Liability  Cases  <Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  B.  1,  58  L.  ed.  327,  38  L.R.A.{N.S.)  44, 
32  Sup.  Ct.  Rep.  160,  1  TH.  C.  C.  A.  875. 
The  judgment  in  that  case  dispoBes  of  three 
cases  involving  the  application  of  the  em- 
ployers' liability  act  In  one  of  the  cases, 
the  judgment  in  which  was  afGrmed,  the 
action  was  brought  and  damages  were  re- 
covered by  a  personal  representative  of  a 
deceased  employee  of  a  railroad  company. 
The  complaint  alleged  that  the  injury  oc- 
curred while  the  defendant  as  a  common 
carrier  was  engaged  in  commerce  between 
some  of  the  states,  and  while  the  deceased, 
in  the  course  of  his  employment  by  the  de- 
fendant in  such  commerce,  was  engaged  in 
replaoing  a  drawbar  on  one  of  the  defend- 
ant's cars  then  in  use  in  such  commerce. 
The  statement  of  the  facts  is  meager,  but  it 
would  appear  therefrom  that  the  employee ' 
who  was  injured  was  not  one  of  a  train 
crew,  but  was  a  machinist  or  repairer, 
whose  duty  it  was  to  replace  drawbars, 
and  that  the  work  was  done  either  in  a 
yard  or  on  a  switch,  for  the  injury  resulted 
from  the  negligence  of  fellow  servants  in 
poshing  other  cars  against  the  one  on  which 
the  deceased  was  working.  In  the  opinion 
in  that  case  the  couf  t  made  certain  observa- 
tions concerning  the  act,  which  we  think 
pertinent  to  the  case  at  bar.    .    .  . 

"As  indicated  in  the  opinion,'  the  test 
question  in  determining  whether  a  personal 
injury  to  an  employee  of  a  railroad  com- 
pany is  within  the  purview  of  the  act  is: 
What  is  its  effect  upon  interstate  com- 
merce T  Does  it  have  the  effect  to  hinder, 
delay,  or  interfere  with  such  commerce  T  As 
applied  to  the  present  case,  it  is  this:  W&a 
the  relation  of  the  employment  of  the  de- 
ceased to  Interstate  commerce  such  t)uit  the 
personal  injury  to  him  intended  to  delay  or 
hinder  the  movement  of  a  train  engaged  in 
interstate  commercel  To  that  question  we  I 
think  there  can  he  but  one  answer.  Under 
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the  imperative  command  of  his  employer, 
the  deceased  was  on  his  way  to  relieve,  in 
the  capacity  of  a  fireman,  the  crew  of  a 
train  which  was  carrying  interstate  com- 
merce, and  the  effect  of  his  death  was  to 
hinder  and  delay  the  movement  of  that 
train.  In  bur  opinion,  the  complaint  states 
a  cause  of  action  under  the  employers'  lia- 
bility act." 

The  learned  judge  who  heard  this  case  in 
the  court  below  submitted  issues  to  the 
jury,  one  of  which  raised  the  question  as  to 
whether  the  defendant  was  engaged  as  a 
common  carrier  in  interstate  commerce,  and 
also  as  to  whether  the  plaintiff  was  injured 
while  employed  in  interstate  commerce,  and 
the  issues  thus  raised  were  found  in  favor 
of  the  plaintiff.  In  view  of  the  evidence 
to  which  we  have  referred,  we  are  of  the 
opinion  that  the  circumstances  surrounding 
this  case  are  such  as  to  bring  it  within  the 
purview  of  the  statute,  and  therefore  that 
the  plaintiff  is  entitled  to  recover  for  Uie 
injuries  sustained.  We  have  examined  the 
cases  relied  upon  by  counsel  for  the  de- 
fendant, but  are  of  the  opinion  that  they 
do  not  apply  to  the  case  at  bar.  A  careful 
consideration  of  the  rulings  of  the  lower 
court,  as  respects  the  questions  raised  by 
the  assignments  of  error,  impels  lis  to  the 
conclusion  that  the  same  are  without  merit. 
For  the  reasons  stated,  the  judgment  of  the 
lower  court  is  afSrmed. 


W&SHINGTON  SUPREME  OOVAT. 

(Department  No.  2.) 

M.  P.  HORTON.  Admr.,  etc.,  of  Wilbur  F. 
Horton,  Deceased,  Appt, 
v. 

OREGON-WASHINGTON    RAILROAD  & 
NAVIGATION  COMPANY,  Respt. 

(72  Wash.  603,  130  Pae.  897.) 

Master  and  servant  —  Federal  employ- 
ers' Ilabllltr  aet  —  who  protected  by 
—  operator  of  pamplnfc  station. 
An  operator  of  a  railroad  pumping  plant 
which  furnishes  water  for  interstate  and 
cross-state  engines  is  employed  in  interstate 
commerce  while  riding  from  his  home  to  hia 
work  on  a  huid  car  furnished  by  the  com- 
pany for  that  purpose,  so  as  to  be  within 
the  operation  of  the  Federal  emplo;^ers'  lia- 
biti^  act  if  injured  by  those,  during  that 
time,  in  diarge  of  an  interstate  train. 

(March  il,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Spokane 

Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
era'  liability  act,  see  note,  poet.  38. 
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County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  under  tlve  Fed- 
eral employers'  liability  act  for  the  death 
of  a  ntiltoad  employee.  ReverBed. 

UeHTS.  W.  H.  Plnmmer  and  Henry 
Jackson  Darby,  for  appellant: 

The  complaint  states  a  cause  of  action 
under  the  Federal  employers'  liability  act. 

Zikos  T.  Ore^n  R.  So  Nav.  Co.  179  Fed. 
893;  Colasiirdo  t.  Central  R.  Co.  180  Fed. 
S32,  113  C.  C.  A.  379,  192  Fed.  901;  John- 
son V.  Great  Northern  R.  Co.  102  C.  C.  A. 

178  Fed.  643;  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
3c  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A,(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
X.  C.  C.  A.  875;  Lamphere  v.  Oregon  R. 
t  Nav.  Co.  ante,  1,  116  C.  C.  A.  156,  196 
Fed.  336;  Behrens  v.  IIlinoiB  C.  R.  Co.  192 
Fed.  581;  Freeman  v.  Powell,  —  Tex.  Civ. 
App.  — ,  144  S.  W.  1033;  Northern  P.  R. 
Co.  V.  Maerkl,  117  C.  C.  A.  237,  198  Fed. 
I:  Darr  v.  Baltimore  &  0.  R.  Co.  197  Fed. 
(i65;  Jones  v.  Chesapeake  &  O.  B.  Co.  149 
Ky.  666,  149  S.  W.  961. 

Decedent,  at  the  time  of  injury,  was  em- 
ployed by  defendant  in  interstate^  com- 
merce. 

United  States  v.  The  Anjer  Head,  46 
Fed.  664;  United  States  t.  Catharine,  2 
Paine,  721,  Fed.  Caa.  No.  14,755;  United 
States  V.  Morris,  14  Pet.  464,  475,  10  L.  ed. 
S43,  548;  Willmarth  v.  Cardoza,  27  Ii.R.A. 
(N.S.)  376,  99  C.  C.  A.  475,  176  Fed.  1,  2 
X.  C.  C.  A.  534;  Boldt  v.  New  York  O.  R. 
C-o.  18  N.  Y.  432;  Olacn  v.  Andrews,  168 
Mass.  261,  47  N.  E.  90,  2  Am.  Neg.  Rep. 
570;  Philadelphia,  B.  &  W.  R.  Co.  v. 
Tucker,  35  App.  D.  C.  123,  220  U.  S,  608, 
56  L.  ed.  607,  31  Sup.  Ct.  Rep.  725 ;  Ewald 
T.  Chicago  &  N.  W.  R.  Co.  70  Wis.  420, 
5  Am.  St.  Rep.  178,  36  N.  W.  12,  591;  Sa- 
vannah. F.  ft  W.  R.  Co.  V.  Chancy,  102 
Ga.  814,  30  S.  E.  437;  O'Brien  v.  Boston 
ft  A.  R.  Co.  138  Mass.  387,  52  Am.  Rep. 
279;  Ryan  v.  Chicago  ft  N.  W.  R.  Co.  60 
ni.  171,  14  Am.  Rep.  32;  Taylor  v.  George 
W.  Bush  ft  Sons  Co.  5  Penn.  (Del.)  378,  61 
Atl.  236,  6  Penn.  (Del.)  306,  12  L.R.A. 
.NS.)  853,  66  Atl.  884;  CNeil  v.  Pitts- 
burg, C.  C.  ft  St.  L.  R.  Co.  130  Fed.  204; 
Pendergut  v.  Union  R.  Co.  10  App.  Div. 
207,  41  N.  T.  Supp.  927. 

Messrs.  Artbor  O.  Spencer  and  Ham- 
htea  A  Gilbert,  for  respondent. 

Ellis,  J.,  delivered  tbe  opinion  of  the 
court: 

Action  by  the  administrator  of  the  estate 
of  Wilbnr  F.  Horton,  deceased,  for  the  bene- 
fit of  the  surviving  widow  and  children  of 
decedent,  to  recover  damages  for  wrongful 
death,  under  the  Federal  employers*  lia- 
bQi^  act. 
47  LJLA.(N.a.) 


The  amended  complaint  alleged,  in  sub- 
Btanee,  that  the  defendant  was  a  corpora- 
tion engaged  in  interstate  commerce  by  rail- 
road; that  the  decedent  was  employed  by 
the  defendant  as  a  pumper  at  Onyx,  Idaho, 
and  operated  at  that  place  a  pumping  plant 
for  the  purpose  of  supplying  the  locomotives 
of  the  defendant  with  water;  that  decedent 
lived  2  or  3  miles  from  the  pumping 
plant,  and  that  it  was  necessary  for  him 
to  go  to  the  plant  daily;  that  for  this  pur- 
pose defendant  furnished  liim  with  a  small 
handcar,  called  a  "speeder;"  that  on  Oc- 
tober 8,  1910,  while  going  from  his  home 
to  the  pumping  plant,  and  while  operating 
the  speeder  on  the  track  of  the  defendant, 
decedent  was  overtaken  by  an  interstate 
passenger  train;  that  decedent,  upon  be- 
coming aware  of  the  approach  of  the  train, 
stopped  the  speeder,  and,  for  the  purpose  of 
avoiding  a  collision,  consequent  destruction 
of  defendant's  property,  and  probable  loss 
of  life,  attempted  to  remove  tbe  speeder 
from  tbe  track;  that  while  so  doing  he  was 
struck  by  the  train  and  instantly  killed; 
that  defendant  failed  to  exercise  reasonable 
care  to  avoid  the  collision  after  becoming 
aware  of  bis  presence;  that  "the  duties 
which  said  Horton  performed  and  was  re-  - 
quired  to  perform,  both  in  going  to  and 
coming  from  his  home  to  said  water  pump- 
ing plant,  were  acts  and  things  incident  to, 
and  made  necessary  in,  the  operation  of 
said  company's  trains,  cars,  and  locomo- 
tives in  the  carrying  on  of  its  business  of 
interstate  commerce  by  railroad,  and  as  an 
int^al  part  thereof;  and  said  Wilbur  F. 
Horton  was  at  the  time  of  his  death  in  the 
performance  of  said  duties  and  tn  the  em- 
ploy of  said  company,  and  employed  by  it 
for  the  purpose  of  aiding  and  assisting 
it  in  the  operation  ot  Its  trains,  cars,  and 
locomotives,  and  in  the  carrying  on  of  its 
business  of  interstate  commerce  by  rail- 
road." It  was  admitted  that  the  decedmt 
was  a  fellow  servant  of  the  persons  operat- 
ing the  train.  While  not  so  alleged,  it 
seems  to  be  conceded  that  the  defendant  was 
engaged  in  both  interstate  and  intrastate 
commerce.  The  trial  court  sustained  a  de- 
murrer to  the  complaint,  upon  the  ground 
that  tbe  facts  stated  were  not  sufficient  to 
invoke  the  benefit  of  the  employers'  liability 
act,  and  dismissed  the  action.  The  plain- 
tiff appealed. 

The  first  section  of  the  employers'  liabil- 
ity act  of  1908,  35  Stat,  at  L.  p.  65,  chap. 
149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322, 
provides  "that  every  common  carrier  by 
railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  ter- 
ritories, or  between  any  of  the  states  and 
territories,  or  between  tiie  District  of  Co- 
lumbia and  airr  (tf  the  atates  or  tsrritories. 
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or  between  the  District  of  Columbia  or  any 
of  the  atates  or  territoriee  and  any  for> 
ei^  nation  or  nations,  shall  be  liable  in 
damages  to  any  person  suffering  injury 
while  be  is  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death  of  such 
employee,  to  his  or  her  personal  represen- 
tative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ployee; .  .  .  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency  due  to  its  negligence, 
in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment." 

The  sole  question  presented  for  our  con- 
sideration is  this:  Was  the  decedent  em- 
ployed by  the  defendant  in  interstate  ccnn- 
merce  at  the  tlmie  of  his  death,  so  as  to 
enable  his  repnsentatiTe  to  invoke  the  bene- 
fit of  this  actT  The  earlier  act  of  1906  (act 
June  11,  1906,  chap.  3073,  34  Stat,  at  L. 
232,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1316 
was  in  the  Employers'  Liability  Cases 
(Howard  v.  Illinois  0.  R.  Co.)  207  U.  S. 
463,  52  L.  ed.  207.  28  Sup.  Ct.  Rep.  141, 
held  unconstitutional  aa  ezeeeding.  the 
power  of  Congress  under  the  commerce 
clause  of  the  Constitution,  fn  that  it  im- 
posed a  liability,  as  against  all  etnnmon 
carriers  engaged  in  interstate  commerce,  in 
favor  of  any  of  their  employees  without  re- 
striction, and  whether  their  employment  did 
or  did  not  pertain  to  interstate  commerce. 
In  those  cases,  however,  all  the  justices  con- 
curred in  recognizing  the  power  of  Congress 
to  regulate  the  relation  of  master  and  serv- 
ant by  regulations  confined  to  Interstate 
commerce  and  services  connected  therewith. 
The  act  of  1908,  above  quoted,  was  passed 
to  conform  to  that  decision,  and  shoald 
therefore  be  construed  as  including  within 
the  term,  "any  person  suffering  injury  while 
he  is  emp1(^^  hy  such  carrier  in  such  com- 
merce," every  persim  who  could  he  ho  in- 
cluded within  the  purview  of  the  consti- 
tutional power.  **The  aet  meant  to  include 
everybody  whom  Congress  could  include." 
ColBonrdo  v.  Central  R.  Oo.  (0.  C.)  180 
Fed.  832.  That  such  was  the  purpose  and 
intent  of  the  second  act  seems  to  be  aaBomed 
by  the  Supreme  Court  of  the  United  States 
in  an  opiniim  holding  the  act  conatitational. 
Second  Empli^yers'  liability  Cases  (Mon- 
dou  T.  New  York,  K.  H.  A  H.  R.  Co.)  223 
U.  S.  1,  56  L.  ed.  827,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  G.  C.  A.  875. 
The  inquiry  !■  thus  narrowed  to  the  con- 
crete question:  Had  Congress  the  consti- 
tutional power  to  enact  a  law  relating 
the  relation  between  a  common  carrier  en- 
fraged  in  interstate  eraimerce  and  its  aerv- 
47  L.R.A.(N,S.) 


ant  who  is  employed  in  pumping  water  used 
by  its  engines  both  for  interstate  and  in- 
trastate commerce?  If  CongresB  had  this 
power,  then  we  must  assume  that  it  in- 
tended to  exercise  it  in  passing  the  present 
act. 

In  determining  the  extent  of  the  power 
of  Congress  and  the  consequent  extent  of 
the  exercise  of  that  power  by  this  act,  we 
are  bound,  whatever  our  personal  views,  by 
the  decisions  of  the  Federal  courts.  We  are 
not  called  upon  to  decide  whether,  if  an 
injury  be  inflicted  by  a  person  or  instruc- 
mcntality  employed  by  the  defendant  in  in- 
trastate, but  not  in  interstate,  commerce, 
the  act  could  in  any  event  be  invoked,  since 
the  case  is  here  on  demurrer,  and  the  com- 
plaint allied  that  the  train,  and  by  neces- 
sary inference  its  crew,  were  employed  in 
interstate  commerce.  It  may  be  remarked 
in  passing,  however,  as  showing  the  sweep- 
ingly  broad  construction  placed  upon  the 
act  and  the  true  criterion  of  the  congression- 
al power,  that  in  the  Second  Employers* 
Liability  Cases,  supra,  the  Supreme  Court 
expressly  decided  that  the  fact  that  the 
negligence  which  caused  the  injury  was  that 
of  an  employee  engaged  in  intranstate  com- 
merce was  immaterial;  true  criterion 
being  the  effect  of  the  injury  up(Hi  inter- 
state commerce,  not  the  source  of  the  in- 
jury. As  to  tile  'character  of  service  in 
which  the  injured  servant  must  be  engaged 
in  order  to  be  subject  to  the  congressional 
power,  so  as  to  enable  the  servant  to  claim 
the  benefit  of  the  act,  the  Supreme  Court, 
in  the  cases  mentioned,  does  not  particular- 
ize, but  contents  itself  with  the  broad  hold- 
ing that  "the  particulars  in  which  those 
relations  [of  carrier,  masters,  and  employ- 
ess]  are  regulated  must  hare  a  real  or  sub- 
stantial connection  with  the  Interstate  com- 
merce in  which  the  carriers  and  their  em- 
ployees are  engaged."  In  those  cases  (Sec- 
ond Emplt^ers'  Liability  Cases,  supra)  two 
of  the  injured  employees  were  locomotive 
firemen  apparently  employed  on  interstate 
trains;  while  the  third  was  a  car  repairer 
engaged  in  replacing  a  drawbar  in  one  of 
the  defendsnfs  cars  then  in  use  in  inter- 
state commerce,  and  was  killed  hy  fellow 
servants  pushing  other  cars  against  the 
one  on  which  he  was  working.  In  each  of 
these  cases  it  was  held  that  there  was  such 
a  real  or  substantial  relation  to  interstate 
commerce  in  the  employment  of  the  injured 
person  aa  to  come  within  the  r^olating 
power  of  Congress  and  within  the  protec- 
tion of  the  act. 

In  Darr  v.  Baltimore  &  0.  R.  Co.  (D.  C.) 
197  Fed.  665,  the  plaintifTs  regular  work 
was  the  making  of  what  is  called  "running 
repairs.**  An  engine  and  tender  used  in 
hauling  interstate  trains  had  reached  the 
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end  of  their  run,  and  were  placed  upon  a 
fire  track  to  await  the  time  for  starting 
upon  the  letDin  trip.  The  plaintiff,  while 
replacing  a  bolt  loot  fnnn  a  brake  ihoe  of 
tbe  tender,  was  injured  throngh  the  n^li- 
genee  of  a  fellow  servant.  It  waa  held  that 
he  waa  employed  by  the  carrier  in  inter- 
state emnmerce  and  entitled  to  tiie  benefit 
of  the  act 

In  the  foregoing  instances,  so  far  as  the 
opinions  show,  tbe  employinent  of  the  in- 
jured servant  related  s<dely  to  instrumen- 
talities used  in  interstate  commerce.  There 
are,  bowerer,  numerous  cases  in  which  it  is 
held  that,  where  the  service  of  the  injured 
servant  contributed  indiscriminately  to 
both  the  inter)rtate  and  the  intrastate  busi- 
ness ot  the  carrier  master,  the  injured  serv- 
ant is  entitled  to  tbe  benefit  of  the  act. 

In  Zikm  t.  Or^n  R.  &  Nav.  Co.  (C.  C.) 
179  Fed.  S03,  the  plidntiff,  a  Beeti<m  hand, 
was  injured  while  employed  in  repairing  the 
main  line  of  tbe  defendant's  railroad  used 
both  in  interstate  and  intrastate  commerce. 
The  argnment  seems  to  have  been  wlvanced 
that,  because  tbe  part  of  the  toack  be  was 
repairing  lay  wbotly  within  the  state,  the 
[daintiff  was  not  employed  in  intentate 
commerce.  The  late  Judge  Whitson,  hold- 
ing the  employers'  liability  act  applicable, 
used  tbe  following  language:  "But  the 
trade  of  a  railroad  company  engaged  both 
in  interstate  and  intrastate  commerce  is, 
while  essential  to  the  latter,  indispensable 
to  the  former.  It  is  equally  important  that 
it  be  k^t  in  r^air.  Where  tlte  tratBc  it- 
self is  not  in  fact  interstate,  although  upon 
a  railroad  «igaged  in  commerce  between  the 
states,  such  as  trains  devoted  entirely  to 
local  business  and  wholly  within  the  boun- 
daries of  a  state,  a  different  case  is  present- 
ed. There  it  is  possible  to  identify  what  is 
and  what  is  not  interstate;  but  where,  as 
in  this  case,  a  road  is  admittedly  engaf^ed 
in  both,  it  becomes  impossible  to  say  that 
partienlar  wortc  done  resulti  directly  for 
the  benefit  of  ime  more  than  the  other. 
Manifestly  it  Is  for  the  accommodation  of 
both.  To  hold,  then,  that  a  workman  en- 
gaged in  repairs  upon  the  track  of  such  a 
rarrier  is  not  furthering  interstate  com- 
merce would  be  to  deny  tbe  power  to  con- 
trol aa  indispensable  instniment  for  com-' 
merrial  interoourse  l>etween  the  states, — 
to  deny  the  power  of  Congress  over  inter- 
state emsmenN^  but  that  tbe  power  extends 
to  tbe  control  of  those  instrumentalities 
thrmgh  which  such  commerce  is  carried  on 
is  not  aa  open  questitm.  .  .  .  But  where 
the  employment  necessarily  and  directly 
emtribntea  to  the  more  extmded  use,  and 
without  which  Interstate  traffic  could  not 
be  esrried  on  at  all,  no  reason  appears  for 
denyii^  the  power  over  the  one,  although 
47  I*R.A.f3r.S.) 


it  may  indirectly  contribute  to  the  other. 
Tlie  particular  question  is  an  apt  illustra- 
tion of  the  intricacies  to  which  our  dual 
system  of  government  often  leads;  but  the 
intricacy  is  but  an  incident,  and  it  can 
neither  defeat  nor  impair  the  power  of  Con- 
gress over  interstate  commerce.  Since  the 
track,  in  the  nature  of  things,  must  t>c 
maintained  for  commerce  between  the  states, 
the  work  bestowed  upon  it  inures  to  the 
l)enefit  of  such  commerce.  It  is  therefore 
subject  to  Federal  control,  even  though  it 
may  contribute  to  carriage  wholly  within 
the  state.  Being  inseparable,  yet  interstate 
commerce  inherently  abiding  in  the  thing 
to  be  reflated,  as  to  tbe  track,  the  state 
jurisdiction  mutt  give  way,  or  at  least  it 
cannot  defeat  the  superior  power  of  Con- 
gress over  tbe  subject-matter,  whenerer  a 
carrier  la  using  the  track  for  the  double 
purpose." 

In  Colasurdo  v.  Central  R.  Co.  (C.  C.) 
180  Fed.  832,  plaintiff,  a  railroad  track- 
man, waa  assisting  in  tbe  repair  of  a  switch 
in  a  railroad  yard  at  night,  the  switch  be- 
ing used  indifferently  for  both  kinds  of 
commerce,  when  he  was  struck  and  injured 
by  certain  cars.  The  court,  biding  that  he 
was  wititin  tbe  protection  of  tbe  act,  said; 
"The  track  is  none  the  tees  used  for  inter- 
state commerce,  because  it  is  also  used  for 
intrutate  commerce,  and  the  person  who  re- 
pairs it  is,  I  think,  employed  in  eadi  kind 
of  ccanmerce  at  tbe  same  time."  This  de- 
cision was,  on  writ  of  error,  affirmed  by 
the  circuit  court  of  appeals  In  113  C.  C.  A. 
376,  192  Fed.  001;  that  court  saying:  "We 
think  tbe  statute  waa  intended  to  apply  to 
every  carrier  while  engaged  in  interstate 
commerce,  and  to  an  aDpl<7ee  of  such  car- 
rier while  BO  engaged;  and  if  these  con- 
ditions concur,  the  fact  that  tbe  carrier  and 
the  employee  may  also  he  engaged  in  in- 
trastate commerce  is  immatoial.'' 

In  Behrens  t.  Illinois  C.  R.  Co.  (D.  C.) 
102  Fed.  681,  the  plaintifTs  intestate  was 
fireman  of  a  switching  crew  whose  duty  it 
was  to  switch  cars  that  had  to  move  both 
in  interstate  and  intrastate  conmeree  indis- 
criminately.   At  the  time  of  the  accident 
the  train  being  moved  originated  within  the 
State,  and  the  freight  carried  constituted  in- 
trastate commerce.   It  was  contended  that 
neither  the  defendant  nor  the  deceased  em- 
ployee was  at  the  time  engaged  In  interstate 
commerce,  so  as  to  permit  a  recovery  under 
the  employers'  liability  act  The  court  said: 
"In  my  opinion,  tbe  construction  sought  to 
be  secured  by  the  defendant  is  entirely  too 
narrow  and  restricted.     Undoubtedly  the 
act  of  Congress  is  in  derogation  of  the  com- 
mon law;  but  certainly  the  elimination  of 
tbe  doctrine  of  fellow  servant  and  the 
modification  of  the  doctrines  of  contributory 
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negligence  and  assumed  risk  make  for  the 
betterment  of  human  rights  as  opposed  to 
those  of  property,  and  I  consider  that,  in 
the  light  of  modem  thought  and  opinion, 
the  law  should  be  as  broadly  and  as  liber- 
ally construed  as  possible.  In  this  view  of 
the  case  I  consider  that  the  usual  and  ordi- 
nary employment  of  the  decedent  in  inter- 
state commerce,  mingled  though  it  may  be 
with  employment  in  commerce  which  ia 
wholly  intrastate,  fixes  his  status,  and  fixes 
the  status  of  the  railroad;  and  the  mere 
fact  that  the  accident  occurred  while  he  was 
engaged  in  work  on  an  intrastate  train, 
rather  than  a  few  minutes  earlier  or  later, 
when  he  might  have  been  engaged  on  an 
interstate  train,  is  immaterial.  If  he  was 
engaged  in  two  occupations  that  are  so 
blended  as  to  be  inseparable,  and  where  the 
employee  himself  has  no  control  over  his 
own  actions  and  cannot  elect  as  to  his  em- 
ployment, the  court  should  not  attempt  to 
separate  and  distinguish  between  them." 

In  Northern  P.  R.  Co.  v.  MaerkI,  117  0. 
C.  A.  237,  198  Fed.  1,  the  plaintiffs  intes- 
tate, a  car  repairer  employed  in  the  defend- 
ant's repair  shops  connected  with  an  inter- 
state  track,  was  injured  while  engaged  in 
repairing  a  car  used  by  the  defendant  indis- 
criminately in  both  interstate  and  intra- 
state commerce.  The  circuit  court  of  ap- 
peals, in  afilrming  the  decision  of  the 
district  court  that  the  act  applied,  after 
pointing  out  that  the  car  was  one  of  the 
instruments  of  interstate  commerce^,  said: 
"It  is  equally  plain,  we  think,  that  those 
engaged  in  the  repair  of  such  a  car  are 
as  much  engaged  in  interstate  commerce  as 
the  switchman  who  turns  the  switch  that 
passes  the  car  from  the  repair  shop  to  the 
main  track  to  resume  its  place  in  the  com- 
pany's system  of  traffic,  or  any  of  the  op- 
eratives who  thereafter  handle  it  in  such 
traffic."  See  also  Johnson  v.  Great  North- 
em  R.  Co.  102  C.  C.  A.  89,  178  Fed.  643; 
Freeman  v.  Powell,  —  Tex.  Civ.  App.  — , 
144  S.  W.  1033;  Jones  v.  Chesapeake  Sc,  O. 
R.  Co.  149  Ky.  666,  149  S.  W.  951. 

But  it  is  urged  that,  even  assuming  that 
the  employment  of  the  deceased  when  actu- 
ally pumping  water  was  so  related  to 
interstate  commerce  as  to  meet  the  require- 
ments of  the  act,  still  he  was  not  so  em- 
ployed while  going  to  his  work.  It  is 
argued  that  the  decedent,  at  the  time  of  his 
death,  was  not  "actually  and  actively 
gaged  in  interttate  eommerce."  The  word, 
however,  used  in  the  act  itself,  as  applied 
to  the  servant,  is  "employed."  It  is  Mwie- 
what  difficult  to  see  bow  he  oould  have 
been  passively  employed,  or  employed  at 
all  without  being  actually  employed.  The 
act  itself  places  no  roeh  tantolt^eal  em- 
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phasis  upon  the  word  "employed."  The 
deceased  was  going  to  the  pumping  station 
by  the  means  supplied  by  the  master.  He 
was  performing  a  necessary  part  of  his 
employment  in  the  manner  contemplated 
by  the  master.  The  decision  of  the  circuit 
court  of  appeals  in  Lamphere  v.  Oregon  R- 
&  Nav.  Co.  116  C.  C.  A.  156,  196  Fed.  336, 
ante,  1,  reversing  a  contrary  decision'  of 
the  district  court  (193  Fed.  248),  sustains 
the  appellant  here  in  every  essential  par- 
ticular. There  the  decedent,  a  locomotive 
fireman,  was  on  his  way  to  the  depot  to 
secure  a  pass,  board  a  passenger  train,  and 
go  to  another  town  and  bring  fotward,  as 
one  of  an  engine  crew,  an  interstate  train. 
While  on  bis  way  to  the  depot  and  in  tbe 
yards  of  the  defendant,  be  was  killed  by  an 
interstate  train.  The  court  said:  "He 
was  on  the  premises  of  the  railroad  com- 
pany and  in  the  discharge  of  his  duty  when 
he  met  his  death,  and  the  train  which 
struck  him  and  caused  his  death  was  en- 
gaged in  interstate  commerce,  and  belonged 
to  the  same  railroad  company.  Must  a 
fireman  be  actually  in  his  place  of  duty  on 
the  locomotive  of  a  train  which  is  engaged 
in  commerce  between  the  states,  in  order 
that  he  may  be  said  to  be  employed  in  inter- 
state commerce?  If  he  is  commanded  to 
step  down  from  bis  train  and  proceed  across 
the  track  and  take  hie  place  on  another 
train  engaged  in  interstate  commerce,  and 
he  is  injured  while  on  the  way,  wiU  it  be 
said  that  he  was  not  employed  in  interstate 
commerce  when  he  received  the  injury  1  The 
case  supposed  is  substantially  the  case 
which  is  now  before  the  court."  Nor  can 
we  see  any  real  distinction  between  the  case 
quoted  and  the  one  before  us. 

The  decisions  mainly  relied  upon  by  the 
respondent  as  generally  combating  the  doc- 
trine sustained  in  all  of  the  forgoing  cita- 
tions are  Pederson  v.  Delaware,  L.  &  W. 
R.  Co.  (C.  C.)  184  Fed.  737,  and  Tsmura 
T.  Great  Northern  R.  Co.  58  Wash.  316, 
108  Pac.  774.  The  Pedersen  Case  is  clear- 
ly out  of  harmony  with  the  principles 
announced  in  all  of  the  foregoing  decisiona. 
In  the  T^amphere  Case,  supra,  after  citing 
the  Zikos  Case,  the  Colasurdo  Case,  the 
Behrens  Case,  and  others,  the  court,  re- 
f erring  to  the  Pedersen  Case,  said:  "The 
decision  in  that  case  runs  counter  to  the 
eases  above  cited,  and  we  think  it  ia  alao 
opposed  to  the  doctrine  of  the  recent  de- 
cision of  the  Supreme  Court  in  Seocmd 
Bmployen^  UidiUlty  Cases  (Mondou  New 
York,  K.  H.  &  H.  R.  Co.)  223  U.  S.  1,  S« 
L.  ed.  327,  S8  LJLA.(N3.)  44,  32  Sap. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875." 

In  oar  own  decision  in  Tsmara  v.  GreaA 
Northern  R.  Co.,  we  did  not  have  the  ad- 
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vantage  of  the  foregoing  authoriticB,  wbich, 
it  will  be  BOted,  are  all  recent.  Moreover, 
M  we  there  said:  "It  ii  not  shown  whether 
the  rails  were  old  or  new,  where  they  came 
from,  where  th^  were  to  be  taken,  or  where 
the  car  was  to  go  when  loaded."  In  so  far, 
hoverer,  as  that  case  may  be  eratitrued  as 
running  counter  to  the  foregoing  decisions^ 
we  are  constrained  by  the  overwhelming 
weight  of  those  authorities  to  overrale  it. 

Tested  by  the  criterion  laid  down  in  the 
Second  Employers'  Liability  Cases,  snpra, 
and .  etemplified  in  the  foregoing  decisions, 
namely,  by  the  effect  of  the  injury  upon  in- 
terstate commerce,  it  seems  to  us  too  plain 
for  favil  that  the  deceased,  when  killed,  was 
em[doyed  by  the  carrier  in  such  commerce, 
within  the  meanii^  of  the  act.  Was  the 
relation  of  his  employment  to  interstate 
commerce  such  that  an  injury  to  him  tend- 
ed to  delay  or  hinder  the  movement  of 
tzains  engaged  in  such  commerce?  There  is 
but  vat  answer  to  the  question.  Water  to 
supply  the  engines  pulling  such  trains  had 
to  be  pumped  as  a  necessaiy  incident  to  the 
movement  of  trcins.  If,  when  he  was  killed, 
his  place  had  not  been  supplied  by  another, 
the  movement  of  trains  engaged  in  inter- 
state commerce  conducted  by  the  master  as 
well  as*  the  local  trains,  must  have  ceased 
altogether.  This  demonstrates  the  "real 
cr  substantial"  connection  of  bis  employ- 
ment with  such  commerce.  There  can  be  no 
possible  distinction  in  the  relation  to  inter- 
state commerce  between  the  employment  of 
the  fireman  who  stokes  the  engine  hauling 
the  train  so  engaged  and  that  of  the  man 
who  pumps  the  water  for  the  same  engine. 
The  engine  would  not  run  without  the  ser- 
vice of  atiier.  If  there  is  a  distinction,  it 
is  too  finespun  and  diaphanous  for  ordi- 
nary perception.  To  hold  that  then  ia  any 
material  distinction  would  be  as  unjust  as 
artificial.  The  pumper's  relation  to  actual 
transportation  of  intmtate  freight  and 
passengers  is  much  more  direct  and  inti- 
mate than  that  of  a  car  repairer  or  repairer 
«f  an  engine  tender,  who  bestows  his  labor 
on  instrumentalities  while  they  are,  so  to 
speak,  temporarily  out  of  commission.  To 
altow  a  recovery  to  these,  and  not  to  the 
pnmper  supplying  the  water  for  motive 
power  in  actual  transportation,  would 
■mack  of  caprice.  The  demurrer  to  the 
amended  oomplaint  should  have  been  over- 
rtled. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceeding  In  ac- 
cordanee  witii  thla  opinion, 

Ctow,  Gh.  J.,  and  HUda,  Morris,  and 
ratortoi^  JJ.,  concur. 
■43  L.ILA.(NJSL) 


OKBGON-  SVPBXBCE  OOimT. 
SAMUEL  M.  MONTGOMERY,  Appt., 

V. 

SOITTREBN  PACIFIC  COUFANT,  Respt. 

(64  Or.  697,  ISl  Pao.  607.) 

Master  and  servant  —  Federal  employ- 
ers' liability  act  —  member  of  switch- 
Ing  crew. 

1.  A  member  of  a  switching  crew  injured 
while  attempting  to  move  on  a  switch  a 
tank  car  loaded  with  oil  for  engines  run- 
ning between  states,  as  well  as  for  his  own, 
which  is  engaged  in  moving  cars  between 
switches  and  the  main  track  where  they  are 
left  and  taken  up  by  interstate  trains  for 
transportation  into  other  states  as  well  as 
to  points  within  the  state  where  he  is 
located,  is,  although  his  duties  are  all  per- 
formed in  one  state,  employed  in  hiterstate 
commerce  within  the  operation  of  the  Fed- 
eral employers'  liabili^  act. 

Eivldence  —  duties  of  employee  —  diar- 
soter  of  service. 

2.  Upon  the  question  whether  or  not  a 
railroad  employee  was  engaged  in  inter- 
state commerce  at  the  time  of  his  injury, 
evidence  is  admissible  as  to  the  general 
duties  with  which  he  was  charged  during 
the  time  of  his  employment  with  the  fur- 
therance of  whioh  he  was  ragaged  at  the 
time  of  his  injury. 

(April  15,  3918.) 

APPEAL  by  plaintiff  from  a  judgment 
of  nonsuit  of  the  Circuit  Court  for 
Multnomah  County  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  liave  been  caused  by  defendant's 
negligence.  Reversed. 

Statement  by  Bean,  J.; 

ITiis  is  an  action  for  damages.  From  a 
judgment  of  nonsuit  in  favor  of  defendant, 
plaintiff  appeals. 

The  acticm  is  brought  under  the  act  of 
Congress  of  April  22,  1908,  chap.  149,  35 
Stat,  at  L.  65,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322,  generally  known  as  the  em- 
ployers' liabiliiy  act.  The  principal  ques- 
tion involved  in  this  ease  is  whether  or 
not  plaintiff  was  engaged  in  interstate 
commerce  at  the  time  he  was  injured,  so 
as  to  bring  him  within  the  terms  of  that 
act.  At  file  time  of  the  accident  com- 
plained of,  plaintiff  was  employed  by  the 
defendant  as  a  brakeman  in  one  of  its 
switching  crews,  engaged  in  making  up 
trains  between  Weed.  California,  and  Pi- 
oneer, in  the  same  state.  The  defmdant 
company  was  engaged  in  interstate  com- 

Xote.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  eni- 
plOTers'  liability  act,  see  note,  post,  38. 
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merce,  operating  a  main  line  of  railroad 
between  Portland,  Or^ffm,  and  San  Fran- 
ciBOO,  California)  and  alio  a  branch  line 
extending  from  the  main  line  at  the  sta- 
tion of  Weed,  and  mnning  up  into  Or^on 
to  Klamath  Falls.  Its  principal  business 
was  in  carrTing  freight  and  passengers 
frtHD  state  to  state.  The  duties  of  the 
switching  crew  were  to  assist  in  making  up 
trains,  setting  Mrs  In  and  out,  and  keep- 
ing the  road  dear  and  ready  for  traffic. 
Their  section  of  road  extoided  from  Weed 
south  to  Pioneer,  a  distance  of  thaat  14 
miles.  This  part  of  tiic  road  was  situated 
in  a  lumber  n^ion.  There  were  many  large 
mills  and  factories  at  the  different  places, 
from  which  large  shipments  of  lumber,  box 
material)  etc.,  were  made  to  all  parts  of 
the  United  States,  and  also  to  local  Cali- 
fornia points.  Empty  cars  would  be  left 
at  these  switches  by  regular  trains,  and  it 
was  the  duty  of  the  switching  crew  to  set 
them  in  for  loading,  and,  when  loaded,  to 
pick  them  up  and  set  them  out  upon  a  side, 
track  next  to  the  main  line  in  such  a  po- 
sition that  they  could  be  conveiuently  taken 
up  by  the  r^ular  trains.  It  was  also  the 
du^  of  the  switching  crew  to  collect  these 
ears  at  different  stations  and  carry  them 
over  the  mountains  to  Sisson,  from  which 
place  they  could  be  more  easily  transported 
by  the  regular  trains;  the  grade  going 
south  being  too  steep  for  heavily  loaded 
trains  to  attach  the  cars  at  Weed  and  other 
points  north.  The  evidence  tended  to  show 
that  the  shipments  from  Weed  were  largely 
interstate  shipments,  and  that  all  this  in- 
terstate traffic  was  necessarily  moved  every 
day  by  the  switching  crew;  that  the  inter- 
state freight,  and  also  the  intrastete  freight, 
was  carried  at  times  in  foreign  cars  which 
came  from  roads  in  the  East  and  Middle 
West,  and  sometimes  in  cars  belonging  to 
the  defendant  company. 

On  the  morning  of  the  16th  of  May,  1009, 
plaintiff  sterted  out  with  the  switching  crew 
for  the  purpose  of  moving  any  interstate 
commerce,  and  also  of  handling  any  local 
business,  that  there  might  be  along  the 
road.  During  tbe  day  they  switched  and 
moved  cars  destined  to  points  outeide  of  the 
state,  around  the  yard  that  they  might  be 
taken  up  by  the  regular  trains  in  the  usual 
course  of  business.  On  this  day  they  went 
down  as  far  as  Sisson.  Defendant  claims 
that  all  cars  handled  by  this  train  on  this 
day  were  from  and  destined  to  pointe  with- 
in the  state  of  California. 

Plaintiff  testified  on  this  point  as  fol- 
lows: 

Q.  What  are  the  facte  as  to  whether  dur- 
ing  that  time  you  were  or  were  not  handling 
ears  for  pointe  out  of  the  stete  of  Cali- 
47  L.R.A.(N.S.) 


fomia,  both  loaded  and  unloaded)  and  to 
what  axtentT 

A.  We  were  handling  cars  going  out  of 
the  stete  of  California,  quite  a  number  of 
them,  day  after  day, — every  day. 

On  the  way  bade  from  Sisson,  before 
putting  up  their  oigine  for  tim  lU^t)  they 
undertone  to  move  an  oil  ear  at  the  stetioD 
of  Weed.  Thia  ear  had  come  frmn  the  oU 
fields  of  California,  and  was  being  moved, 
primarily,  for  the  puiiwBe  Of  providing^ 
fuel  for  the  engine  which  was  to  run  up 
into  Oregon  on  the  interstete  road  on  ite 
rc^lar  trip,  and  also  for  the  purpose  of 
providing  thdr  dwn  anriteh  engine  with 
oil  in  order  that  they  might  continue  xm 
the  morrow  in  tiw  handling  of  articles  of 
interstate,  aa  well  as  stete,  commerce. 
From  thk  car  they  pumped  oil  into  the 
tenk  of  the  engine.  While  engaged  in  mov- 
ing the  oil  car  in  the  regular  course  of 
business,  by  some  miscalculation  it  was  left 
atending  on  the  point  of  the-  frog  at  the- 
interscction  of  the  wye  of  the  main  Une 
running  into  Oregon.  In  order  to  clear  the 
track  for  the  incoming  passenger  from  Ore- 
gon on  this  branch  line,  and  to  get  the  car 
to  the  point  where  it  was  to  be  left  for 
the  purpose  of  supplying  oil,  it  was  neces- 
sary to  move  the  car  from  the  frog.  It  waa- 
thought  necessary  to  move  the  car  by  chain- 
ing it  to  the  engine  and  by  moving  the  lat- 
ter forward  on  one  In-anch  of  the  wye,  tiiere- 
by  throwing  the  car  farther  along  the  other 
track,  which  was  nearly  parallel  at  this 
point,  until  it  passed  the  frog  so  that  the 
engine  could  get  by.  While  at  this  wyCr 
plaintiff  was  standing  near  the  car  attend- 
ing the  chain,  when  the  eii^neer  suddenly 
and  violently  sterted  up  his  engine  in  such 
a  way  that  it  drew  the  chain  suddenly 
around  and  caught  plaintiff's  hand.  Then 
the  engineer  continued  to  start  and  stop 
violently  seveirat  times,  causing  the  plain- 
tiff's hand  to  be  entirely  torn  fX. 

Upon  the  trial  of  the  cause  it  appeared 
that  plaintiff  had  been  at  work  in  the  em- 
ploy of  the  defendant  frmn  May  9  to  May 
16,  1S09.  Counsel  for  plaintiff  inquired 
of  the  witoesses  in  regard  to  the  setting' 
of  cars  loaded  by  one  of  the  lumber  com- 
panies at  that  place,  during  the  above- 
mentioned  time,  that  were  to  be  shipped  be- 
yond the  California  line.  Objection  waa- 
made  by  counsel  for  defendant  for  the  rea- 
s<m  that  the  evidence  was  confined  to  the 
day  and  time  of  the  accident.  The  court 
Busteined  the  objection,  whereupon  plain- 
tiff offered  to  prove  the  following  facts: 
"That  the  business  in  whidi  the  plaintiff 
was  engaged  was  goierally  that  of  handling- 
both  Interstete  and  state  traffic;  that  they 
would  start  out  in  the  morning  to  itnd  what- 
work  was  to  be  done,  with  the  intention  and. 
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iiistructiom  to  switch  whatever  cars  were 
reftdf  to  be  switched,  whether  interstate  or 
■Ute,  and  to  ascertain  whether  there  -were 
tnj-  interstate  cars  to  be  switched,  and  to 
tnitcli  tlu'm  if  there  were;  that  the  oil  car 
«liii-h  they  were  engaged  in  moving  at  the 
{Mrtieiilar  time  contained  oil  which  was 
being  removed  to  another  point  in  the  yard 
of  tlie  company,  for  the  purpose  of  getting 
it  off  the  track  and  out  of  the  way  of 
triilic  on  tiie  main  line  up  to  Klamath 
Fills,  and  also  for  the  purpose  of  placing 
it  where  the  oil  in  the  car  could  he  dis- 
tributed and  used;  that  the  oil  in  the  car 
WAS  some  of  it  to  be  distributed  to  engines 
oi  the  defendant  running  out  of  the  state 
of  California  and  into  the  state  of  Oregon, 
and  other  portions  of  it  were  to  be  used  by 
the  plaintiff  and  the  train  crew  of  which 
he  was  a  member,  and  was  placed  up  there 
that  night,  partly  that  they  might  get  oil 
for  their  engine  on  the  morrow  for  the  pur- 
po^  of  going  out  on  their  regular  trip  to 
ivitch  and  distribute  interstate  and  state 
eommeree  alike,  and  to  be  used  by  them  on 
ether  sticeeeding  days  in  the  same  way ;  and 
there  was  no  other  crew  doing  that  kind 
of  switching  or  any  switching  at  Weed  and 
other  stations  within  that  district  during 
the  time  that  plaintiff  was  so  employed; 
aod  that  their  crew  did  all  the  switching, 
both  state  and  interstate."  The  trial  court 
Kiutained  the  defendant's  objection  to  this 
offer  of  proof,  and  ruled  that  before  the 
plaintiff  would  be  engaged  in  interstate 
tommeree,  within  the  meaning  of  the  act 
of  Coogresa,  he  must  have  been  engaged  at 
the  time  in  handling  a  car  which  either 
eime  from  out  of  the  state,  or  was  bound 
outside  of  the  state,  or  was  passing  through 
the  state.  Ther?  was  testimony  tending  to 
ahow  the  negligence  of  the  engineer  and  the 
reKuUing  injury. 

Messrs.  Bennett  &  SInnott  and  C.  B. 
lOtson,  for  appellant: 

The  authority  of  Congress  to  j-cgulate 
ttHnmerce  clearly  includes  all  the  instni- 
nwnts  of  commerce,  and  men  engaged  in 
that  commerce,  as  well  as  cars,  oigines, 
ind  railroad  tracks,  are  within  Uie  consti- 
tutional provisions. 

Socond  Kmployers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  4  H.  R.  Co.)  223 
I'.  S.  1,  56  L.  ed.  327,  38  UR.A.{N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  0.  C.  A.  875; 
Gibbtms  V.  Ogden,  9  Wheat.  229,  6  L.  ed. 
•S:  Northern  Securities  Co.  v.  United 
Sutes,  193  U.  S.  197.  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436;  Gloucester  Ferry  Co. 
Petm^Wania.  114  U.  8.  203,  29  L.  ed.  161, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
828;  United  States  v.  Trans-Missouri 
Fn-ight  Asso.  166  U.  S.  312.  41  L.  ed.  1017. 
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17  Sup.  Ct.  Rep.  540;  DoheHy,  Liability  of 
Railroads  to  Interstate  Employees,  §  41; 
Johnson  v.  Southern  P.  Co.  196  U.  S.  1,  49 
L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17  Am. 
Npg.  Rep.  412;  Felt  v.  Denver  i  R.  G.  R. 
Co.  48  Colo.  249,  110  Pac.  215,  1136,  21 
Ann.  Cas.  379;  Southern  R.  Co.  v.  United 
SUtes,  222  U.  S.  26,  27,  56  L.  ed.  74,  76, 
32  Sup.  Ct.  Rep.  2. 

It  is  not  necessary  that  the  employees 
shall  be  engaged  solely  in  moving  interstate 
tr&flic.  It  is  enough  that  it  is  partly  his 
employment  at  the  time,  even  although  a 
great  portion  of  his  work  is  in  the  move- 
ment of  state  traffic. 

IJoherty,  Liability  of  Railroads  to  Inter- 
state Em'ployees,  pp.  84,  87,  229;  Baltimore 
&  O.  R.  Co.  V.  Interstate  Commerce  Cora- 
mission,  221  U.  S.  016,  621,  55  L.  od.  881, 
883,  31  Sup.  Ct.  Rep.  621 ;  Southern  R.  Co. 
V.  United  States,  222  U.  S.  20,  56  L.  ed. 
72,  32  Sup.  Ct  Rep.  2. 

Plaintiff  being  generally  engaged  in  in- 
terstate commerce,  and  bis  work  at  the  par- 
ticular moment  when  he  was  injured  being 
incidental  to  such  commerce,  and  partly 
or  solely  for  the  purpose  of  promoting  the 
same,  he  was  within  the  purpose  and  in- 
tention of  the  act,  and  an  instrument  of  in- 
terstate commerce  within  the  power  of  con- 
gressional regulation,  under  the  provision 
of  the  Constitution. 

Doherty,  Liability  of  Railroads  to  Inter- 
state Employees,  94,  98;  Colasurdo  v.  Cen- 
tral R.  Co.  180  Fed.  832,  113  C.  C.  A.  379, 
1 92  Fed.  901 ;  Zikos  v.  Oregon  R.  &  Nav.  Co. 
179  Fed.  893;  Bnead  v.  Central  R.  Co.  151 
Fed.  608;  Johnson  v.  Southern  P.  Co.  196 
U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  56  Ll  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct  Rep.  leS. 
I  N.  C.  C.  A.  875;  Lamphere  v.  Oregon 
R.  k  NaT.  Co.  ante,  1,  116  C.  C.  A.  1S6, 
196  Fed.  336;  Northern  P.  R.  Co.  v.  Maerkl, 
117  C.  C.  A.  237,  198  Fed.  1;  Behrens  v. 
Illinois  C.  R.  Co.  192  Fed.  581;  Darr  v. 
Baltimore  k  0.  R.  Co.  197  Fe.l.  665;  Jones 
V.  Chesapeake  k  O.  R.  Co.  149  Ky.  566,  149 
S.  W.  951;  Freeman  v.  Powell,  —  Tex. 
Civ.  App.  — ,  144  S.  W.  1033;  Neil  v. 
Idaho  &  W.  N.  R.  Co.  22  Idaho,  74,  125 
Pac.  336;  Melzner  v.  Northern  P.  R.  Co. 
46  Mont.  277,  127  Pac.  1002. 

Messrs.  Ben  C.  I>ey,  W.  D.  Fenton, 
and  B.  li.  Fenton,  with  "iSx.  Ralph  E. 
Moody,  for  respondent. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  counsel  for  plaintiff 
that  the  work  plaintiff,  Montgomery,  was 
doing  at  the  time  of  the  injury  complained 
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ot,  WM  inddflntel  to  tiie  movement  of  ia- 
teratate  commerce,  and  that  he  was  acting 
partly  as  an  agent  of  interstate  commerce 
at  the  time,  and  was  therefore  "engaged  in 
interstate  commerce"  vithin  the  meaning  of 
the  act.  Counsel  for  defendant  contend: 
(1)  That  neither  tiie  engine,  caboose,  nor 
tank  car  was  an  instrument  of  interstate 
commerce;  (2)  that,  while  moving  this 
tank  car,  defendant  was  not  engaged  in  in- 
terstate commerce,  nor  was  plaintiff  em- 
ployed therein.  The  employers*  liability 
act  provides  "that  every  common  carrier 
railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  terri- 
tories, or  between  any  of  the  state  and  ter- 
ritories, .  .  .  shall  be  liable  in  damages 
to  any  perscm  suffering  injury  while  be  is 
employed  by  such  carrier  in  such  commerce, 
.  .  .  for  such  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents,  or  employees  of 
such  carrier,  or  by  reason  of  any  defect  or 
insufficiency  due  to  its  negligence,  in  its 
ears,  engines,  appliances,  madiinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment."  35  Stat,  at  L.  66,  chap.  149, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322. 

The  first  and  main  question  is.  Did  the 
work  in  which  the  plaintiff  and  his  associ- 
ates were  engaged  at  the  time  of  the  injury 
have  a  real  or  substantial  connection  with 
interstate  commerce,  so  as  to  bring  plain- 
tiff within  the  protection  of  the  act?  The 
question  is  not  an  entirely  new  one. 

The  Federal  courts  have  blazed  the  way 
to  be  followed  in  determining  most,  if  not 
all,  of  the  questions  involved  in  this  action. 

As  will  be  noticed,  the  evidence  tended  to 
show  that  the  plaintiff  was  engaged  in 
moving  the  oil  for  the  purpose  of  provid- 
ing fuel  for  the  engines  used  in  transmitting 
freight  and  passengers  from  California  into 
Or^on.  The  oil  was  to  be  used  principally 
for  the  engine  and  crew  with  which  plaintiff 
was  engaged  in  his  general  work  of  switch- 
ing interstate  cars,  and  spotting,  setting 
out,  and  moving  them  from  station  to  sta- 
tion. It  appears  that  about  two  thirds  of 
the  work  of  plaintiff,  of  ewitcli  crew,  and 
engine,  was  the  moving  of  cars  used  in  the 
transportation  of  interstate  commodities, 
although  all  of  plaintiff's  work  was  done 
in  the  stete  of  California. 

Mr.  Thornton,  in  his  work  on  the  Feder- 
al Employers'  Liability  and  Safety  Appli- 
ance Acts,  2d  ed.  §38,  aays:  "It  is  beyond 
debate  that  the  stetute  embraces  all  en- 
gineers, firemen,  brakemen  and  conductors 
employed  at  the  time  of  their  injuries  upon 
an  interstate  train.  In  one  case  it  is  said 
that  tiie  statute  covers  a  telegraph  operator 
despatehing  trains,  and  in  that  same  case  it 
is  said  tlint  Congress  meant  to  include 
47  I„R.A.(X.S.) 


eveiybo^  whom  it  oould  include.  ...  It 
includes  a  car  repairer  in  a  switching  yard 
repairing  interstete  cars.  ...  No  doubt, 
it  is  believed,  but  what  a  freight  handler 
of  interstete  freight,  in  loading  and  unload- 
cara  in  which  it  is  to  be  or  has  been  car- 
ried, is  covered  by.  the  terms  of  the  statute. 
So  are  mechanics  or  repairmen  while  en- 
gaged upon  interstete  ears,  engines,  or  other 
interstete  instrumentalities,  and  even  while 
passing  over  the  railroad  for  the  purpose 
of  repairing  such  cars,  engines,  or  Instni- 
mentellties.  likewise  the  members  oi  an 
emergency  crew  while  at  work  upon  any 
interstete  train  or  any  railroad  track  ttiat 
is  a  bighway  of  interstete  commerce. 
Linemen  fall  within  ite  terms.  Not  only 
are  track  repairers  within  ite  terms,  but 
also  those  who  construct  or  repair  the  sig- 
nal  wires  used  by  an  interstate  railroad, 
even  though  they  be  used  without  discrimi- 
nation between  the  local  or  interstete  char- 
acter of  ite  traffic.  ...  In  the  case  of 
yardmen  engaged  in  making  up  an  inter- 
state train,  under  the  liberal'  construction 
given  these  Federal  stetutes  by  the  courte, 
there  is  no  doubt  but  what  they  will  be 
held  within  the  terms  of  this  employers' 
liability  act. 

In  the  case  of  Second  Employers'  Lia- 
bility Cases  {Mondou  v.  New  York,  N.  II. 
k  H.  R.  Co.),  and  the  other  cases  decided 
therewith,  223  U.  S.  1,  at  page  48  of  the 
opinion,  56  L.  ed.  327,343,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  189,  1  N.  C.  C.  A.  875, 
Mr.  Justice  Van  Devanter  said:  "Congress, 
of  course,  can  do  anything  which,  in  the  ex- 
ercise by  itself  of  a  fair  discretion,  may  be 
deemed  appropriate  to  save  the  act  of  in- 
terstete commerce  from  prevention  or 
interruption,  or  to  make  that  act  more  se- 
cure, more  reliable,  or  more  efficient.  The 
act  of  interstete  commerce  is  done  by  the 
labor  of  men  and  with  the  help  of  things; 
and  these  men  and  thinga  are  the  agents 
and  instrumente  of  the  cimuneroe.  If.  the 
agento  or  instrumente  are  destroyed  while 
they  are  doing  the  act,  commerce  ia 
stopped;  if  the  agente  or  instrumente  are 
interrupted,  commerce  is  interrupted."  The 
part  of  the  opinion  on  page  62  of  223  U. 
S.  is  peculiarly  applicable  to  the  case  at 
bar.  It  is  there  said:  "It  is  true  that  the 
liability  which  the  act  creates  ...  is 
imposed  for  the  benefit  of  all  employees  of 
such  carriers  by  railroad  who  are  employed 
in 'interstete  eommeree,  although  some  are 
not  subjected  to  the  peculiar  hazards  in- 
cident to  the  operation  of  trains."  Digress- 
ing from  the  main  question,  this  language, 
to  our  minds.  Indicates  that  the  ruling  of 
the  circuit  court  sought  and  ohteined  by 
the  learned  counsel  for  defendant,  to  the 
effect  tliat,  before  plaintiff  would  be  en- 
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gaged  in  utentate  ctHumerce  within  the 
meaaiin  «<  the  act  of  Congnta,  be  must 
be  ei^igcd  at  the  time  in  handling  a  car 
vhieh  otlnr  came  from  out  of  the  state, 
boond  oatiide  of  the  state,  M*  was 


panning  through  the  state,  restriots  the  mat- 
ter witiiin  too  narrow  limits. 

In  DolMrfy,  Liability  of  Railroads  to  In* 
tervtmte  Emplojeea,  S  17,  pp.  88,  8i>,  it  is 
ssid;  "Bat  what  rule  may  be  laid  down  for 
the  determination  of  the  question,  'When 
is  an  employee  engaged  in  interstate  com- 
mereef  Hie  crew  of  an  interstate  train 
is,  of  course,  included.  A  switchman  en- 
gsgcd  in  duty,  as  such,  for  an  interstate 
train,  a  freight  handler  while  employed  in 
fc^nJiing  interstate  or  foreign  fright,  and 
■Mchaaics  or  ear  repairmen  while  engaged 
ia  wovk  vpim  interstate  cars  or  other  in- 
terstate insfaimientalities,  and  while  pass- 
iag  OTCor  tlie  road  for  the  purpose  of  mak- 
ing repairs  upon  cars  or  engines  of  an 
iatnatate  train,  are  also  included,  and 
anergeney  cx  wrecking  crews  while  at  work 
apon  any  train  on  the  interstate  highway 
may  reuonably  be  included.  In  other 
wiwds,  all  who  are  at  the  time  of  injury 
ei^aged  in  duty  which  has  direct  relation  to 
the  interstate  business  of  the  carrier  are 
oititled  to  the  protection  of  the  act."  And 
on  page  229,  Id.,  it  is  said :  "All  who  par- 
ticipate in  the  maintenance  of  the  instru- 
mentalities  for  the  general  use  of  the  road, 
even  in  the  maintenance  of  such  instru- 
mentalities as  are  used  on  purely  local 
branehea,  necessarily  participate  in  the 
work  of  interstate  commerce,  because  in- 
teratate  commerce  is  carried  on  over  every 
part,  branch,  section,  and  division  of  the 
entire  system  of  such  interstate  road." 

In  Soatiiem  R.  Co.  v.  United  States,  222 
U.  S.  20,  at  page  27,  56  L.  ed.  72,  74,  32 
Snp.  Ct.  Rep.  2,  we  find  the  following: 
"Cars  are  seldom  set  apart  for  exclusive  use 
in  moring  either  class  of  traffic,  jiut  general- 
ly ar«naed  interchangeably  in  moving  both; 
and  the  situation  is  much  the  same  with 
trainmen,  switchmen,  and  like  employees, 
for  they  usually,  if  not  necessarily,  have 
to  do  with  both  classes  of  traffic.  Besides, 
the  aereral  trains  on  the  same  railroad  are 
not  independent  in  point  of  movement  and 
safety,  but  are  interdependent,  for  what- 
ever brings  delay  or  dissster  to  one^  or 
results  in  disabling  one  of  its  operatives, 
is  calculated  to  impede  the  progress  and 
imperil  the  safety  of  other  trains." 

In  Louisville  &  }H.  R.  Co.  v.  Melton,  218 
U.  S.  36,  at  page  48  of  the  opinion,  54  L. 
ed.  921,  926,  post,  84,  30  Sup.  Ct.  Rep. 
676,  the  court  said:  "A  railroad  cannot  be 
run  without  bridges ;  bridges  cannot  be 
bniH  without  carpenters.  The  work  of  a 
bridge  carpenter  on  n  railroad  is  perh^s 
43  L.R^(N.S.)  2 


no  lees  perilous  than  the  work  of  an  op- 
erative on  one  of  its  trains.  Coal  tipples 
are  no  lees  essential  to  the  (q>eraf»ou  of  a 
railroad  than  bridges,  because  tiie  engines 
cannot  be  operated  without  coaL  The  con- 
stmc^on  of  a  coal  tipple  is  ther^ore  ea- 
sential  to  the  operating  of  a  railroad.'* 

In  the  ease  of  Zikos  v.  Oregon  R.  ft  Nav. 
Co.  (CO.)  179  Fed.  893,  the  plaintiff  was 
engaged  in  repairing  a  tiack  used  incident- 
ally in  both  classes  of  traffic.  It  was  held 
that  his  employment  came  within  the  law; 
the  court  saying  at  page  898 :  "But  where 
the  employment  necessarily  and  directly 
contributes  to  the  more  extended  use,  and 
without  which  interstate  traffic  could  not 
be  carried  on  at  all,  no  reason  appears  for 
denying  the  power  over  the  one,  although 
it  may  indirectly  contribute  to  the  other." 
See  also  Colasurdo  v.  Central  R.  Co.  (0.  0.) 
180  Fed.  832,  which  is  a  strong  ease  and 
very  much  in  point. 

Ah  stated  in  the  brief  of  the  late  So- 
licitor General,  and  quoted  in  the  Mondou 
Case,  223  U.  S.  at  page  48,  60  L.  ed.  346, 
38  L.RJl.(N.S.)  44,  32  Sup.  Ct.  Rep.,  174, 
1  N.  C.  G.  A.  875:  "Interstate  commerce 
(if  not  always,  at  any  rate  when  the  com- 
merce is  transportation)  is  an  act."  Let 
us  then  determine  whether  or  not  the  act 
in  which  plaintiff  was  engaged  at  the  time 
of  the  injury  was  one  relating  in  a  sub- 
stantial way  to  interstate  commerce. 

A  large  part  of  the  general  duties  of 
plaintiff,  with  his  associates,  was  in  switch- 
ing and  spotting  cars  to  be  loaded  and  cars 
loaded  with  interstate  commerce  commodi- 
ties. In  order  to  aid  and  accelerate  such 
interstate  business,  the  plaintiff,  with  the 
other  members  of  the  crew,  by  means  of 
the  engine,  hauled  caa-s  up  the  mountains 
to  a  station  from  which  they  could  con- 
veniently be  taken  by  a  r^ular,  through, 
or  interstate  train  passing  over  an  inter- 
state railroad.  Loading  freight  and  mak- 
ing preparation  for  the  same  to  be  shipped 
by  switching  the  cars  and  attaching  them 
to  the  r^ular  train,  and  especially  in  trans- 
porting the  cars  a  portion  of  the  distance, 
would  seem  to  be  as  much  a  part  of  the 
interstate  traffic  of  a  railroad  as  the  actual 
transportation  across  the  state  line;  so, 
also,  would  be  the  furnishing  and  pumping 
of  oil  for  the  engines  to  be  used  in  such 
interstate  business.  Was  not  the  act  which 
plaintiff  was  performing  at  the  time  of 
the  accident  just  as  essential  to  interstate 
commerce  as  the  repairing  or  the  pulling  of 
the  throttle  of  an  engine  used  in  such 
traffic?  It  was  a  necessary  act  in  the  trans- 
mission of  interstate  freight,  and  all  who 
co-operated  in  the  work  were  engaged  in 
interstate  commerce,  within  the  meaning  of 
the  act  of  CVmgress.   It  waa  eloaety  eoa- 
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nected  with  his  general  duties.  Oil  u  the 
food  thai  gives  life  and  strength  to  the 
engine,  furnishing  the  motive  power  for 
the  transportation  of  interstate  frel^t,  and 
hy  the  aid  of  which  a  stream  oi  commerce 
flows  from  state  to  state  and-fimn  state  to 
foreign  nations.  To  illustrate;  Draw  a 
line  to  represent  the  boundary  between  two 
states;  draw  another  line  crossing  the  first, 
to  r^resent  the  stream  of  interstate  ram- 
meree.  Whatever  aet  in  a  substantial 
mannn  aida^  accelerates,  or  increases  the 
amount  of,  or  furnishes  a  part  of  the  sup- 
ply for,  such  stream,  and  is  connected 
therewith,  to  the  same  eadmi  may  be  nid 
to  aid,  support,  and  maintain  the  act  of 
interstate  commerce.  Such  labor  makes  in- 
terstate commerce  more  secure^  more  re- 
liable, and  more  effective.  Suppose  that  all 
the  agents  engaged  in  providing  oil  to  be 
used  as  fuel  In  interstate  commerce  upon 
a  railroad,  as  this  oil  was  destined  to  be 
used,  should  cease  to  act,  for  instance,  on 
account  of  a  boycott,  or  by  reason  of  an 
injunctim  order  issued  by  a  state  court  for 
Bomq  purpose  conceived  to  be  good  {a  vio- 
lent aBBumpti<m},  and  there  were  a  failure 
of  the  supply  of  fuel,  and  both  the  switch 
and  interstate  endues  were  compelled  to 
stop,  the  stream  of  interstate  comment 
would  also  stop  or  be  lessened  to  the  same 
extent.  What  court  or  lawyer  would  say 
that  under  these  circumstances  there  was 
not  a  substantial  interference  with  inter- 
state commerce  f 

In  the  business  of  an  interstate  railroad, 
the  interstate  and  intrastate  traffic  is  in- 
termingled and  usually  handled  indiscrim- 
inately. It  would  be  practically  impossible 
to  name  any  servant  ot  an  interstate  road 
who  is  employed  exclMsively  in  the  further- 
ance of  purely  interstate  traffic.  All  em- 
ployees who  participate  in  the  maintenance 
or  operation  of  the  instrumentalities  for 
the  general  use  of  the  road,  therel^  en- 
hancing the  utility  of  such  commerce,  are 
necessarily  engaged  in  the  work  of  inter- 
(state  commerce,  within  the  meaning  of  the 
act.  The  fact  that  a  portion  of  plaintiff's 
work  pertained  to  local  traffic  would  not 
change  the  character  of  his  labor  in  the 
performance  of  acts  reasonably  proximate 
and  essential  to  the  moving  of  interstate 
freight,  and  in  assistance  thereof.  Doherty, 
g  58;  Thornton,  §  37. 

The  evidence  introduced  and  offered  upon 
the  trial  in  the  case  at  bar  tended  to  show 
that  the  defendant  railroad  company,  and 
the  plaintiff,  its  employee,  were,  at  the  time 
of  the  injury  complained  of,  engaged  in  in- 
terstate commerce  by  railroad,  within  the 
meaning  of  the  act  of  Congress.  'It  follows, 
if  this  be  true,  that  plaintiff  was  entitled 
to  the  protection  of-  the  act,  and  the  case 
47  L.R.A.(N.S.) 


should  have  been  submitted  to  the  jury. 
This  conclusion  is,  we  think,  in  harmony 
with  the  act  of  Congress,  the  above  au- 
thorities, and  Darr  v.  Baltimore  ft  O.  R. 
Co.  (D.  0.)  197  Fed.  666;  Lamphere  v. 
Oregon  R.  ft  NaT.  Co.  ante^  1, 116  C.  C.  A. 
166,  196  Fed.  886;  Hortim  v.  Oregon- 
Washington  R.  ft  Nav.  Co.  72  Wash.  SOS, 
ante,  8,  180  Pac  897;  Jonea  v.  Chesm- 
peake  ft  O.  R.  Co.  148  Ky.  666,  149  8.  W. 
961;  Breske  v.  MinneapoUs  ft  St.  L.  R.  Co. 
lis  Minn.  386,  132  K.  W.  337. 

The  evidence  tendered  by  plaintiff  relat- 
ii^  to  the  general  duties  of  the  plaintiff  and 
of  the  other  members  of  the  switching  crew, 
during  the  time  plaintiff  had  been  employed 
by  ihe  railroad  e«npany,  was,  in  our  opin- 
ion, material  for  tiie  purpose  oi  showing 
plaintiff's  general  duties  and  the  kind  of 
business  in  which  the  ear  of  oil  was  to  be 
used.  The  teial  court  erred  In  rejecting; 
the  evidence.  The  positicm  of  counsel  for 
defendant  is  that  it  ia  immaterial  what 
plaintiff's  general  duties  were,  or  what  he 
may  have  been  engaged  in  at  uiy  other 
time  than  that  of  Hie  actudent,  and  they 
cite  therefor,  among  other  autiioritie», 
Doherty,  §  17,  pp.  87,  88,  and  Tliomtoii 
2d  ed.  §  37.  But  we  do  not  so  read  these 
authorities.  They  are  to  tiie  effect  that  it 
is  not  enough  to  show  that  an  employee 
was  engaged  generally  by  an  interstate  rail- 
road company,  in  order  to  come  within  the 
provisions  of  the  act,  but  that  he  must 
go  further  and  show  that  he  received  his 
injury  while  engaged  in  interstate  commerce 
for  the  company.  This  does  not  necessarily 
indicate  that  testimony  as  to  his  general 
duties  would  be  immaterial. 

The  judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  proper,  not  inconsistent  with  thia 
opinion. 


UNITED    STATES    CIRCCIT  COURT 
OF  APPEAIiS,  EIGHTH  CIRCUIT. 

CHICAGO  GREAT  WESTERN  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

MARGARET  McCORMICK,  Admrx.,  etc., 
of  John  McCormiek,  Deceased. 

(118  0.  C.  A.  S27,  200  Fed.  875.) 

Pleading  —  amendment  —  aonvce  of 

authority  of  administrator. 

1.  It-  is  within  the  discretion  of  the  trial 
court  to  permit  the  amendment  of  the  com- 

Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ* 
ers*  liability  ao^  see  note,  post,  38. 
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plunt  in  sn  action  to  recover  damageB  for 
wrongful  death  bo  as  to  chaoge  the  aver- 
ment Ma  to  the  Bouree  of  plaintifTB  letters 
of  administration,  bj  stating  that  they 
were  issaed  in  a  oonntf  different  from  that 
fiTst  sUted. 

Master  and  servant  —  band  car  afl  no- 
tice of  danger. 

2.  A  locomotive  engineer  ia  not  bound,  as 
mitter  of  law,  to  Bladcen  his  speed  upon 
Meiog  a  band  car  on  the  track,  with  mer 
st  work  near  it,  until  he  knows  or  has 
ntBoniMe  ground  to  believe  that  it  will  not 
be  removed  in  time  to  let  hiB  train  pass, 
failure  to  do  which  will  be  such  n^Iigence 
ks  to  preclude  recovery  in  case  the  track  is 
so  defective  that  his  engine  is  derailed  to 
hia  injury. 

Trial  —  Instructed  "verdict  —  Federal 
statute  —  contributory  negligence. 

3.  The  jury  cannot  he  directed  to  And 
for  defenunt  because  of  contributory  neg- 
Ufmiee  in  a  personal -injury  action  brought 
under  the  Federal  statute,  which  provides 
tbst  such  negligence  ahati  not  bar  a  re- 
wrery,  but  merely  diminish  the  damages. 

Appeal  —  Instruction  —  objection  raised 
for  first  time. 

4.  An  instruction  cannot  be  held  erro- 
oconi  on  appeal  for  a  cause  not  brought  to 
the  attention  of  the  trial  court. 

Same  —  excloslon  of  evidence  ~  danger 
Id  striking  hand  car. 

5.  It  is  not  reversible  error  to  exclude 
evidence  that  it  is  dangerous  for  a  run- 
ning train  to  strike  a  hand  car,  in  an 
action  to  hold  a  railroad  company  liable  for 
injury  to  an  engineer  through  the  derail* 
ment  of  his  train  by  a  broken  rail,  the  only 
notice  ol  which  was  the  fact  that  a  hand 
ew  Btood  on  the  track  at  that  place. 

(October  88,  1912.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Iowa  to  review  a  judgment  in 
p1aintifl*B  favor  in  an  action  brought  .to 
recover  damages  for  the  alleged  wrongful 
detth  of  plaintiff's  intestate.  Affirmed. 
The  facts  are  .stated  in  opinion. 
Argued  before  Sanborn,  Hoc^,  and 
Adams,  Circuit  Judges. 

Mr.  George  H.  Carr,  with  Mr.  Fred  P, 
Carr,  for  plaintiff  in  error. 

UcflBTs.  Healy  A  Healy,  M.  F.  Healy, 
aad  Robert  Healy,  for  defendant  in  error: 
The  amendment  in  this  ease'  does  not 
^aage  the  parties  plaintiff;  but  if  it  did 
htve  that  effect  it  would  be  proper. 

Glide  V.  Hartman,  10  Iowa,  410;  Beam  v. 
Juk,  44  Iowa,  825;  Wells  v.  Stomback,  59 
Iowa.  376.  18  N.  W.  889. 

If  a  par^  bucb  aa  administrator,  without 
Uing  out  kttera  of  adminlatratton,  the 
Ung  flKB  out  afterwards  cures  the  de- 
^  aad  relates  back  so  as  to  make  the 
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petitiw  or  declaration  good  from  the  be- 
ginning. 

Hodges  v.  Kimball,  34  a  C.  A.  103,  53 
U.  S.  App.  088,  SI  Fed.  846;  Doolittle  v. 
Lewia,  7  Johns.  Ch.  49,  11  Am.  Dee.  389; 
11  Am.  &  Eng.  Enc.  Law,  2d  ed.  90S;  Mc- 
Aleer  v.  Clay  County,  88  Fed.  709. 

An  engineer  in  charge  of  a  train  passing 
through  the  country  has  a  right  to  assume 
that  section  men  working  along  the  track 
will  clear  the  track  and  remove  their  tools 
and  hand  ear  before  the  train  reaches  them, 
provided  they  are  warned  of  the  approach 
of  the  train;  and  the  engineer  is  not  re- 
quired, to  reduce  the  epeed  of  hia  train  un- 
til it  is  apparent  to  him  that  the  section 
men  cannot  clear  the  track. 

33  Cyc.  800;  Nelling  v.  Chicago,  St.  P. 

E.  a  B.  Ca  98  Iowa,  6S4,  63  K.  W.  568, 
67  K.  W.  404;  Fiak  v.  Chicago,  M.  &  St. 
P.  B.  Co.  Ill  Iowa,  392,  S2  N.  W.  931; 
Evans  T.  Wabash  R.  Co.  178  Mo.  508,  77 
S.  W.  515;  Copp  v.  Maine  C.  R.  Co.  100 
Me.  508.  62  Atl.  786. 

The  hand  car  did  not  contribute  to  the 
cause  of  the  injury  complained  of,  and  it* 
presence  on  the  taack  is  not  sufficient  to 
charge  the  engineer  with  notice  of  the  fact 
that  the  rail  beyimd  it  was  removed  from 
the  track. 

Mumford  v.  Chicago,  B.  I.  ft  P.  B.  Co. 
128  Iowa,  685,  104  N.  W.  1186. 

Hook,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

J<^  HcCormick,  an  engineer  in  the  serv- 
ice of  the  Chicago  Great  Western  Railroad 
Company,  was  killed  by- the  derailment  of 
hia  engine  at  a  point  in  Iowa  where  section 
men  engi^ed  in  repairing  the  track  had  re- 
moved a  rail.  His  wife,  as  administratrix, 
claiming  that  no  warning  of  the  broken 
track  was  given  him,  surd  the  company  .and 
obtained  judgment. 

Complaint  is  made  by  the  company  that 
after  the  jury  had  been  impaneled  the  trial 
court  allowed  the  plaintiff  to  amend  her 
petition  by  averring  that  her  appointment 
as  administratrix  was  by  a  local  court  of 
a  different  county  from  that  first  stated, 
thereby  in  effect,  as  claimed,  permitting  the 
substitution  of  a  new  plaintiff.  There  was 
no  error  in  tills.  The  giving  of  leave  to 
amend  was  well  within  tibe  diBoretlon  of 
the  trial  court.  There  are  a  multitude  of 
cases  upholding  the  action  (tf  trial  courts, 
where  the  changes  in  tike  character  and  posi- 
tions of  the  puties  as  stated  in  tiieir 
pleadings  were  aa  radical  aa  that  ques- 
tioned here. 

There  was  evidence  that  HeCormlck's 
train  was  flagged  by  one  of  the  section  crew- 
sent  bade  for  tilie  purpose;  alio  evid«Bioe  to 
the  eontrar>-.    But  aa  the  TerdIot_was  for 
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the  plaintiff,  we  muat  assume  no  warning 
waa  given  either  by  flag  or  hj  torpedoes  on 
the  rails,  and  that  the  company  was  n^li- 
gent  in  tiuit  respect.  We  therefore  turn  to 
the  defense  of  contributory  n^ligence.  It 
was  admitted  in  plaintiff's  petition  that 
when  three  fourths  of  a  mile  away,  McCor- 
mielc  saw  a  hand  car  upon  the  track  and 
the  crowd  of  section  men  near  by.  He  then 
had  ample  time  to  stop  the  train,  but  he 
continued  at  high  speed  until  too  late  to 
stop  and  avoid  derailment.  The  effect,  as 
a  warning,  of  the  presence  of  the  hand  car 
and  the  section  men  upon  and  about  the 
track,  was  submitted*  to  the  jury,  with  in- 
structions respecting  the  duty  of  the  en- 
gineer. The  trial  court  charged  the  jury 
that  the  engineer  had  a  right  to  assume 
the  track  was  in  a  reasonably  safe  condi- 
tion for  the  passage  of  his  train,  that  it 
was  customary  for  men  to  work  on  and 
along  a  track  kept  open  for  trafSc,  and 
that  an  engineer  on  an  approaching  train 
is  not  required  to  slacken  speed  or  stop 
until  he  knows  or  has  reasonable  grounds 
for  believing  they  are  not  going  to  remove 
their  hand  ears,  tools,  and  implements,  and 
get  off  the  track;  that  "after  such  knowl- 
edge, or  after  reasonable  grounds  to  so  be- 
lieve, then  if  he  fails  to  exercise  care  to 
stop  it,  he  may  be  chargeable  wtih  negli- 
gence," We  think  this  is  a  correct  state- 
ment of  the  law  applicable  to  the  case.  If 
the  man  sent  back  by  the  section  foreman 
failed  to  use  the  flag  or  torpedoes,  the  en- 
gineer might  very  properly  have  assumed 
the  track  was  safe,  though  he  saw  the  hand 
car  and  the  men  in  the  distance.  Common 
experience  in  railroading  would  not  have 
led  him  to  suspect  a  broken  track  from 
their  presence.  Warnings  of  unsaiety  are 
given  in  other  ways.  It  is  not  the  custom 
to  take  the  mere  presence  of  men  and  im- 
plements as  notice  of  danger.  The  efficient 
operation  of  railroads  forbids  it.  The  hand 
car  and  the  men  on  and  about  the  track 
only  became  a  warning  upon  which  the  en- 
gineer was  obliged  to  act  when  it  became 
reasonably  apparent  the  track  would  not  be 
cleared  for  the  passage  of  the  train.  Vari- 
ous phases  of  the  principle  upon  which  this 
proceeds  are  recognized  in  Illinois  0.  R.  Co. 
v.  Ackerman,  76  C.  C.  A.  13,  144  Fed.  969, 
20  Am.  Neg.  Hep.  248;  St.  Louis  4  S.  F. 
R.  Co.  V.  Summers,  97  C.  C.  A.  328,  173 
Fed.  358;  Evans  v.  Wabash  R.  Co.  178  Mo. 
508,  77  S.  W.  616;  Copp  v.  Maine  C.  R.  Co. 
100  Me.  668,  62  Atl.  735;  Nelling  v.  Chi- 
cago, St.  P.  A  K.  C.  R.  Co.  98  Iowa,  554, 
63  N.  W.  668,  67  N.  W.  404;  Fisk  v.  Chi- 
cago, M.  &.  St.  P.  R.  Co.  Ill  Iowa,  392,  82 
N.  W.  931.  It  may  be  said  in  this  connec- 
tion that  the  head  brakeman,  who  was 
riding  in  the  cab  on  the  fireman's  box,  tes- 
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I  tified  that  it  appeared  to  him  that  the  men 
I  were  making  an  effort  to  remove  the  hand 
car.  The  other  witnesses  denied  that  was 
the  case;  but,  if  it  also  appeared  that  way 
to  the  engineer,  it  would  account  for  his 
not  sooner  checking  the  speed  of  the  train. 

It  is  claimed  that  the  court  erred  in  re- 
fusing to  give  four  instructions  asked  by 
the  company.  The  subject  of  them  was 
covered  by  the  charge  of  tiie  court  above 
noted.  Besides  this,  they  tither  ambigu- 
ously or  incorrectly  stated  the  time  when 
the  men  and  car  on  the  track  became  a 
warning  to  affirmative  action  by  the  en- 
gineer. For  example,  one  was  that  the 
engineer  was  guilty  of  contributory  n^li- 
gence  if  be  "knew  .  .  .  that  there  was 
a  hand  car  or  hand  cars  standing  upon  the 
track  and  men  working  upon  the  track  at 
the  place  where  the  derailment  occurred, 
as  bis  train  approached  from  the  west,  in 
sufficient  time  to  have  enabled  him  to  have 
got  his  train  under  control  .  .  .  and 
to  have  stopped  the  same"  before  reaching 
the  place  where  the  rail  had  been  removed. 
Under  the  conceded  facts  this  was  equiva- 
lent to  a  request  for  a  declaration  of  con- 
tributory n^ligence  as  matter  of  law.  It 
would  have  declared  the  duty  to  stop  the 
train,  though  the  engineer  reasonably  be- 
lieved at  the  time  the  track  would  be 
cleared.  By  another  of  these  instructions 
a  finding  of  oontributory  n^ligenca  was  to 
be  followed  1^  a  verdict  for  the  company, 
though  the  train  was  engaged  in  interstate 
commerce,  and  the  action  was  brought  unr 
der  the  act  of  Congress  (act  April  22, 
1908,  chap.  149,  35  Stat,  at  L.  65,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1322)  which 
provides  that  contributory  n^ligence  shall 
not  bar  a  recovery,  but  that  the  jury  shall 
diminish  the  damages  proportionately. 

Complaint  is  also  made  of  parts  of  the 
charge  to  the  jury.  The  only  one  of  which 
special  mention  need  be  made  is  that  where 
the  court,  in  referring  to  the  men  and  hand 
cars  at  the  place  of  derailment,  said: 
"That  fact  of  itself— the  fact  that  he  [the 
engineer]  could  see  them,  or  the  fact  that 
he  did  see  them — is  not  of  itself  evidence 
of  his  contributory  n^ligence." 

The  court  evidently  meant  that  the  fact 
referred  to  did  not  by  itself  establish  con- 
tributory negligence,  and  not  that  it  was 
not  evidential.  Moreover,  this  view  of  the 
instruction  was  expressed  in  the  exception 
taken  by  counsel  at  the  time.  The  excep- 
tion did  not  direct  the  attentiiw  of  the 
court  to  the  particular  point  of  objectitm, 
and  on  appeal  it  is  too  late  to  enlarge  or 
change  it. 

The  court  sustained  an  objection  to  a. 
question  asked  a  witness  for  the  company 
whether  there  is  danger  of  a  train  being' 
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doailed  bj  striking  a  hand  car  on  the 
track.  The  train  in  question  was  derailed 
by  the  break  in  the  trade,  not  by  the  hand 
car.  It  is  a  matter  oi  conmum  knowledge, 
and  needs  no  evidence  to  prove,  that  it  is 
dangerous  for  a  train  in  motion  to  strike 
a  hand  car  upon  the  txwk,  and  that  was 
all  there  was  of  importance  in  that  matter 
boariag  upon  tiie  negligence  d  the  eagineo-. 
Hm  judgment  is  affirmed. 


UNITED    STATES   OIBOUIT  COVHT 
OF  APPEAIA,  SIXTH  CIRCUIT. 


EITA  TBEL,  Admrx.,  etc.,  of  lake  Teel,  De- 
ceased, Flff.  in  Err., 

V. 

CHESAPEAKE  ft  OHIO  RAILWAY  COM- 
PANY. 

{—  C.  0.  A,  — ,  204  Fed.  918.) 

Removal  of  cause  —  denial  of  rlffht  — 
dne  process  of  law. 

1.  A  defendant  in  a  suit  under  the  Fed- 
«ral  employers'  liability  act  is  not  denied 
due  process  of  law  or  the  equal  protection 
of  toe  laws  by  being  forbidden  to  remove 
the  cause  from  a  state  to  a  Federal  court, 
although  there  ta  diversity  of  citizenship, 
which  IS  m  cause  for  removal  in  other  classes 
nf  eases. 

Same  —  diversity  of  citizenship  —  cm- 
pioyera'  liability  act. 

2.  The  provision  in  the  Federal  employers' 
liability  act  forbidding-  the  removal  of 
rauses  from  the  state  to  the  Federal  courts 
prevents  removal  in  such  eases  on  the 
frround  of  diversity  of  citizenship. 

Same  —  eztstlng  rights  of  action  —  ef- 
fect. 

3.  A  statute  denying  the  right  to  remove 
causes  from  state  to  Federal  courts  may  be 
made  to  apply  to  rights  of  action  which 
have  already  arisen. 

(May  6,  1913.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Kentudcy  to  review  a  judgment  in  favor  of 
drfendant  in  an  action  brought  to  recover 
damages  under  the  Federal  empl<7er8'  lia- 
bility act  for  the  death  of  plaintiffs  intes- 
tate. Reversed, 
the  facts  are  stated  in  the  opinion. 
Argued  before  Warrington,  Knappen, 
and  Dmison,  Circuit  Judges. 

Merars.  Myers  ft  Howard  for  plaintiff 
in  error. 

ITote.  —  Ab  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  poet,  38. 
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Messrs.  JTohn  Galvln  and  Maurice  Ii. 
Galvln,  for  defendant  in  error: 

The  judgment  should  be  affirmed. 

Johnson  v.  Great  Northern  R.  Co.  102  C. 
C.  A.  88,  178  Fed.  643;  Siegel  v.  New  York 
C.  &  H.  R.  R.  Co.  178  Fed.  878;  Delk  v. 
St  Lmda  ft  S.  F.  R.  Co.  220  U.  8.  680,  66 
L.  ed.  590,  31  Sup.  Ot  Rep.  617;  I^dy 
V.  Louisville  ft  N.  R.  Co.  117  0.  C.  A.  20, 
197  Fed.  524;  Ciyder  v.  Chicago,  R.  I.  ft 
P.  R.  Go.  81  C.  C.  A.  669,  162  Fed.  417. 

Warrington,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

Facts  necessary  to  the  considerati<m  now 
required  of  this  cause  are  contained  in  the 
statement  accompanying  our  opinion  in  the 
same  case,  rendered  April  8,  1913.  804 
Fed.  914.  Under  the  rules  to  show  cause 
then  entered  in  the  case,  return  was  made 
in  the  form  of  a  stipulation,  which,  by  con- 
sult, is  made  part  of  the  transcript  here* 
tofore  51ed  in  this  court.  It  now  appears 
that,  upon  the  hearing  below  of  the  motion 
to  remand  the  cause  to  the  state  court,  the 
Chesapeake  Ohio  Railway  Company  of 
Virginia  introduced  evidence  showing  that, 
prior  to  the  accident  in  dispute  the  Chesa- 
peake ft  Ohio  Railway  Cconpany  of  Ken- 
tucky had  transferred  and  assigned  its  in- 
terest in  the  line  of  railway  in  question  to 
the  first-named  railway  company;  that  at 
the  trial  of  the  case  "no  evidence  was  of- 
fered by  the  plaintiff  or  at  all"  respecting 
the  Chesapeake  ft  Ohio  Railway  Company 
of  Kentucky;  and  that  the  other  railway 
company  was  throughout  regarded  and 
treated  by  the  court  and  the  parties  as 
the  only  defendant  below. 

One  of  the  questions  of  jurisdicti<»i  of 
the  court  below,  alluded  to  in  our  former 
opinion,  concerns  the  court's  denial  of 
plaintiff's  motion  to  remand  the  cause  to 
the  state  court.  This  question  is  not  pre- 
sented by  any  assignment  of  error,  but  it 
is  scarcely  necessary  to  say,  for  it  has 
been  so  often  decided,  that  it  is  the  duty 
of  the  appellate  court  to  inquire  into  the 
jurisdiction  of  the  court  below.  Mansfield, 
C.  ft  L.  M.  R.  Co.  V.  Swan,  111  U.  S.  379, 
382,  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep. 
610;  Fore  River  Shipbuilding  Co.  v.  Hagg, 
219  U.  S.  176,  177,  55  L.  ed.  163,  164,  31 
Sup.  Ct.  Rep.  185 ;  Chicago,  B.  ft  Q.  R.  Co. 
V.  Willard,  220  U.  S.  419,  65  L.  ed.  623. 
31  Sup.  Ct.  Rep.  460;  Re  Martin,  119  C. 
C.  A.  363,  201  Fed.  33  (C.  C.  A.  6th  C). 
Should  the  motion  to  remand  have  heem  al- 
lowed ?  Plaintiff's  intestate  received  his 
injury  and  died  on  September  8,  1900.  The 
suit  was  commenced  in  the  Kenton  county 
circuit  court  on  September  6,  1910.  The 
removal  proceeding  was  begun  in  that  court 
on  the  2lBt  of  the  same  month,  and  the 

Digitized  byGoOglC 


22 


UNITED  STATES  CIHCUIT  COURT  OF  APPEALS. 


Hat, 


trmnnript  wm  filed  in  the  court  below  Oc- 
tober 17th  following.  The  motion  to  re- 
mand was  filed  March  21  ud  overruled 
April  7,  leil.  Meanwhile  g  6  of  the  em- 
ployers' lialnUI?  act  of  April  22,  1908  (35 
SUt.  at  L.  66,  chap.  14ft),  whieh  simply 
limited  the  time  within  whioh  actions 
might  be  brought,  was,  to  wit,  April  5, 
1910,  amended  by  adding  the  following  (36 
Stat,  at  L.  291,  chap.  143,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1324). 

"Under  this  act  an  action  may  be  brought 
in  a  circuit  court  of  the  United  States,  in 
the  district  of  the  residence  of  the  defend- 
ant, or  in  which  the  cause  of  action  arose, 
or  in  which  the  defendant  shall  be  doing 
business  at  the  time'  of  commencing  such 
action.  The  jurisdiction  of  the  courts  of 
the  United  States  under  this  act  shall  be 
concarrent  with  thi^  of  the  courts  of  the 
several  states,  and  no  ease  arising  under 
this  act  uid  brought  in  any  state  court  of 
comi>etent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States." 

This  provision  is  purely  remedial  and  is 
couched  in  plain  language.  -  Congress  was 
clearly  acting  within  its  constitutional 
power  when  it  passed  tiie  amendment. 
While  S  8  of  article  8  of  the  Constitution 
declares  that  the  judicial  power  shall  ex- 
tend to  all  cases  arising  under  that  instru- 
ment and  the  laws  of  the  United  States, 
as  also,  among  others,  to  cases  "between 
citizens  of  different  states,"  yet  it  yna  long 
ago  settied  that,  as  to  courts  inferior  to 
the  Supreme  Court,  their  jurisdiction  in 
every  case  must  depend  upon  some  act  oi 
Congress.  Sewing-Maeh.  Cos.*  Case  (Oro- 
ver  &  B.  Sewing-Maoh.  Co.  v.  Florence  Sew- 
ing-Mach.  Co.)  18  Wall.  653,  677,  21  L. 
cd.  914,  910;  Cary  v.  Curtis,  3  How.  236, 
24S,  11  L.  ed.  676,  681;  Tuner  v.  Bank 
of  North  America,  4  Ball.  9,  1  L.  ed.  718 
><note  A);  Loveland,  App.  Jur.  §  2.  As 
Justice  Harlan  said  in  Johnson  Steel  Street 
Rail  Co.  V.  Wharton,  152  U.  S.  252,  260, 
38  L.  ed.  429,  433,  14  Sup.  Ct.  Rep.  608, 
611:  "But,  except  in  the  cases  specially 
enumerated  in  the  Constitution,  and  of 
which  this  court  may  take  cogniiuinc?.  with- 
out an  enabling  act  of  Congress,  the  dis- 
tribution of  the  judicial  power  of  the  Unit- 
ed States  among  the  courts  of  the  United 
States  is  a  matter  entirely  witiiin  the  con- 
trol of  the  legislative  branch  of  the  gov- 
ernment" 

It  follows  that  the  privilege  of  removal 
is  not  in  any  sense  a  vested  right,  no  mat- 
ter whether  it  be  based,  as  here,  on  diver- 
bity  of  citizenship,  or  upon  a  ripht  of  ac- 
tion created  by  Federal  law,  like  that  given 
by  the  employers'  liability  act.  The  power 
in  Congress  to  grant  or  withhold  the  right 
of  rpmoval  is  at  last  the  power  to  prescribe 
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the  jurisdiction  of  courts,  as  already  stated. 
Such  powra"  is  coutinaing  in  ita  nature, 
and  of  necessify  includes  anthorily  to  take 
away,  as  well  as  to  bestow,  the  right  to 
remove  causes.  Stuart  v.  Laird,  1  Craneh, 
209,  2  L.  ad.  116.  Judge  Severens  forcibly 
said  in  Manl^  v.  Olney  (C.  C.)  32  Fed. 
709  (and  what  he  there  said  is'  in  no  wua 
affected  by  his  opinion  In  Tiffany  v.  Wilcft 
[a  C]  34  Fed.  230):  "Congress  may, 
therefore,  grant  or  withhold  altogether  ju- 
risdiction over  removal  cases.  The  juris- 
diction which  it  has  power  to  grant  it  has 
power  to  withdraw.  If  the  right  of  re- 
moval was  a  vested  right  of  property,  quit* 
different  considerations  would  apply.  But 
it  is  not  so.  It  is  simply  a  privily  of 
having  the  case  bied  in  some  other  than 
the  state  tribunals.  There  is  no  property 
in  it." 

The  plenary  character  of  this  power 
manifestly  includes  discretion  in  Congress 
to  classify  reowdies,  as  well  as  the  rightn 
thereby  intended  to  be  enforced.  The  power 
of  Congress  to  create  the  rights  of  action 
given  the  empl<^ers*  liability  act  is  set- 
tled; and  since  such  rights  of  action  an* 
limited  to  a  particular  class,  there  is  no 
perceivable  reason'  why  the  remedies  mak- 
ing them  available  may  not  be  likewise  lim- 
ited. The  insistence,  then,  that  to  construe 
the  amendment  so  as  to.  include  and  pro- 
hibit removal  <m  the  ground  of  diversity  of 
citizenship  in  this  class  of  cases,  while  per- 
mitting removal  on  sueh  ground  in  other 
cases,  would  be  to  deny  due  process  of  law 
and  the  equal  protection  of  the  laws,  can- 
not be  sanctioned,  Gaines  v.  Fuentes,  92 
U.  S.  18,  19,  23  L.  ed.  627,  S28;  McChesney 
V.  Illinois  C.  R.  Co.  (D.  C.)  197  Fed.  87, 
88;  .Kelly  v.  Chesapeake  ft  O.  R.  Co.  (D. 
C.)  201  Fed.  605,  606. 

It  is  not  the  right  of  action,  the  liability. 
,  created  by  the  employers'  liability  act,  but 
it  is  the  remedy  given  to  enforce  such  right, 
with  which  we  are  here  concerned.  Neither 
Mrs.  Teel's  right  ot  action  nor  the  railroad 
company's  defense  was  disturbed;  the 
change  made  simply  affected  the  remedy. 
This  distinguishes  the  present  case  from 
Winfree  v.  Northern  P.  R.  Co.  227  U.  S. 
296,  301,  67  L.  ed.  518.  520,  33  Sup.  Ct. 
Rep.  273,  and  Rttor  v.  Tacoma,  228  U.  S. 
148,  67  L.  ed.  773,  33  Sup.  Ct.  Rep.  428, 
decided  by  the  Supreme  Court  April  7, 
1918.  It  needs  only  to  l>e  stated  that  a 
remedial  act  should  be  liberally  construed. 
The  jurisdiction  conferred  upon  the  courts 
of  the  United  States  is  ctmcurrffint  with 
that  of  the  courts  of  the  several  states,  and 
removal  of  any  case  arising  under  tha  em- 
ploy era'  liability  act  and  brought  in  any 
state  court  of  competent  jurisdiction  is  ex- 
plicitly forbidden. 
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It  a  not  cUimed  that  the  atate  court  was 
not  one  of  "competent  jurisdiction;"  but  it 
is  urged  that,  since  the  liability  created 
bj  the  act  of  April  22,  1908  (employers* 
liability  act),  did  not  exist  before,  the  in- 
teot  was  simply  to  deny  removal  under  the 
act  itself,  and  tiot  to  disturb  such  right 
when  traceable  to  some  other  proviBion  of 
liw  (reliance  being  placed  on  Van  Brimmer 
V.  Twas  i-  r.  R.  Co.  [C.  C]  190  Fed.  394, 
3fid) :  and  no  it  is  insisted  that,  where  di- 
vi'tvity  of  citizenship  or  local  prejudice  ex- 
jsia.  the  right  of  removal  still  prevails.  No 
i^uestion  of  local  prejudice  is  raised;  and, 
vhile  the  logic  of  the  situation  might  seem 
to  embrace  such  a  matter,  it  will  be  time 
•enough  to  pass  upon  it  when  presented, 
rpnn  the  amended  record,  the  only  grounds 
of  removal  presented  are  diversity  of  citi- 
icnsiup  and  the  fact  that  the  case  arose 
under  the  employers*  liability  act.  It  is 
now  rightly  coni-eded  by  learned  counsel 
that  the  fact  that  the  action  arose  under 
the  employers'  liability  act  afforded  no 
ground  for  removal. 

We  think  the  remaining  ground  is  equal- 
ly untenable.  The  ban  placed  upon  removal 
is  u  broad  as  the  employers'  liabilify  act 
itself.  The  act  makes  no  exception.  The 
manifest  purpose  was  to  yield  to  suitors 
onder  it  tiie  choice  of  tribunals  as  between 
the  courts  of  the  United  States  and  of  the 
•ereral  states.  Second  Employers'  liabili- 
ty Cases  (Alondou  v.  New  York,  N.  H.  k 
H.  R.  Co.)  223  U.  S.  1,  56,  56  L.  ed.  327, 
348,  38  L.RA.(N.g.)  44,  32  Sup.  Ct.  Rep. 
160, 1  N.  C.  C.  A.  875.  We  agree  with  Judge 
Cochran,  who  said  in  De  Atley  v.  Chesa- 
peake t  O.  R.  Co.  (D.  C.)  201  Fed.  591, 
where  the  removal  had  been  obtained  on 
the  ground  of  diversity  of  citizenship : 
"Congress  said  that  'no  case  arising  under 
this  act*  should  be  removed  and  it  should 
be  taken  to  have  meant  what  it  said." 

The  learned  judge  cited  a  number  of  cases 
in  support  of  his  conclusion,  among  which 
were  Symonda  v.  St.  Touis  ft  S,  E.  R.  Co. 
(C.  C.)  192  Fed.  353,  by  Judge  Youmana; 
Cllrich  V.  New  York,  X.  H.  &  H.  R.  Co. 
ID.  C.)  103  Fed.  768,  by  Judge  Hand,  and 
concurred  in  by  Judges  Holt  and  Hough ; 
McChesney  v.  Illinois  C.  B.  Co.  supra,  197 
Fed.  86,  87,  by  Judge  Evans.  See  also 
Kelly  V.  Chesapeake  &  0.  R.  Co.  sapra,  201 
Fed.  60S,  606;  SaicJc  t.  Pennsylvania  R.  Co. 
(C.  C.)  193  Fed.  303. 

In  view  of  the  decisions  in  the  De  Atley 
and  Kelly  Cases,  supra,  we  take  it  that 
the  attention  of  the  trial  judge  in  the  pres- 
ent case  was  not  called  to  the  amendment  of 
April  5,  1910,  and  presum^ly  counsel  were 
sot  aware  of  its  passage,  at  the  time  the 
notion  to  remand  was  denied. 

The  judgment  below  is  reversed,  with 
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costs,  and  the  eatise  is  remuded  with  in- 
stmetion  to  grant  the  plaintiff's  motim  to 
remand  the  cause  to  the  state  court. 


IOWA  SUPHBMi:  COURT. 

F.  W.  MoCULLOUQH,  Admr.,  etc.,  of  Boj 
F.  MoCuIloi^h,  Deceased, 

V. 

CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILWAY  COMPANY,  Appt. 

(■^  Iowa,  — ,  142  N.  W.  67.) 

Damages  —  Federal  employers*  liabil- 
ity act  —  action  by  parent. 

1.  The  recovery  by  parents  for  death  of 
an  adult  child  under  the  Federal  employers' 
liability  act  is  limited  to  compenaation  for 
such  prospective  gifts  of  money,  property, 
or  services  as  they  should  reasonably  ex- 
pect to  receive  in  the  course  of  their  lives 
from  deceased,  withoat  any  allowance  for 
suffering  or  bereavement. 

EMdenoe  —  damages  —  Federal  em> 
ployws*  liability  act  action  by  par- 
ent. 

2.  Upon  the  question  of  the  amount  to  be 
allowed  parents  for  the  death  of  a  child, 
under  the  Federal  employers'  liability  act, 
evidence  may  be  considered  of  the  means 
and  earning  capacity  of  the  son  and  of  the 
parents,  and  the  extent  of  contributions 
which  he  made  to  them. 

Same  —  safflclency. 

S.  Evidence  of  contributions  1^  a  son  to 
his  parents,  without  anything  to  show  their 
amount,  is  not  sufficient  under,  the  Federal 
employers'  liability  act  to  sustain  a  ver- 
dict in  their  favor  for  his  death  for  96,000. 
Same  —  anfflclency  —  break  of  side  bar 

on  engine  —  neffligence. 

4.  Negligence  on  the  part  of  a  railroad 
company  may  be  found  from  evidence  that 
a  side  bar  on  an  engine  broke  when  the  en- 
gine was  in  motion,  and  injured  an  employee 
in  the  cab,  and  that  the  engine  was  old 
and  out  of  repair,  that  its  wheels,  bushings, 
and  bearings  were  worn,  and  that  it  pound- 
ed while  at  work. 

Trial  —  Instruction  —  absence  of  evi- 
dence —  necessary  Implication. 

5.  There  is  no  error  in  instructing  the 
jury  as  to  lack  of  inspection  as  an  element 
of  negligence,  in  an  action  to  hold  a  rail- 
road company  liable  for  injury  by  the  break- 
ing of  the  side  bar  of  an  engine,  although 
there  was  no  evidence  of  lack  of  inspection, 
and  affirmative  evidence  of  inspection  on 
the  day  before  the  accident,  if  there  was. no 
repair  of  conditions  which  should  have  been 
discovered  by  the  inspection. 

(June  7,  1913.) 

Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  38. 
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IOWA  SUPREME  COURT. 


Jims, 


APPEAL  defendant  from  a  judgment 
of  the  Diatriet  Court  for  Hardin' 
County  in  plaintiff'^  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  an  employee,  under  tihe  Federal  em- 
plc^rera'  lialulily  act.  Beremd* 

Statement  by  Erans,  J.: 

This  is  an  action  for  damages  brought 
under  the  provisions  of  the  employers'  lia- 
bility act  enacted  by  Congress.  The  action 
was  brought  by  the  administrator  in  behalf 
of  the  parents  of  the  deceased.  There  was 
a  verdict  for  the  plaintiff,  and  the  defend- 
ant has  appealed. 

Messrs.  J.  li.  Parrlsb,  Robert  J.  Ban- 
nister, Carskaddan  &  Pepper,  and  Imn- 
dy.  Wood,  &  Baskerrllle,  for  appellant : 

The  court  erred  in  submitting  to  the  jury 
for  their  finding,  the  question  vhethcr  there 
was  want  of  reasonable  care  in  inspecting 
and  caring  for  the  engine. 

Hydinger  v.  Chicago,  B.  ft  Q.  R.  Co.  126 
Iowa,  222,  101  N.  W.  746;  Albertson  v. 
Lewis,  132  Iowa,  243,  109  N.  W.  705;  Foth- 
ergill  V.  Fothergill,  129  Iowa,  98,  105  N. 
W.  377;  Everingham  v.  Lee,  78  Iowa,  630, 

43  N.  W.  459;  Negley  t.  Cowell,  91  Iowa, 
256,  61  Am.  St.  Rep.  346,  59  N.  W.  48; 
Bank  of  Monroe  v.  Anderson  Bros.  Min. 
ft  R.  Co.  65  Iowa,  692,  22  N.  W.  929; 
State  V.  Myer,  69  Iowa,  148,  28  N.  W. 
484;  White  v.  Spangler,  68  Iowa,  222,  26  N. 
W.  85;  Johnson  v.  Miller,  69  Iowa,  562, 
58  Am.  St.  Rep.  231,  29  N.  W.  743. 

Only  actual  pecuniary  loss  to  the  next 
of  kin  is  recoverable  in  this  action. 

St.  Louis,  M.  ft  S.  E.  R.  Co.  t.  Garner, 
76  Ark.  555,  89  S.  W.  550;  Burke  v.  Cork, 
etc.  R.  Co.  10  Cent.  L.  J.  48;  Atchison,  T. 
ft  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543,  52 
Ato.  Rep.  543,  6  Pac.  877;  Van  Brunt  v. 
Cincinnati,  J.  ft  M.  R.  Co.  78  Mich.  630, 

44  N.  W.  321. 

If  no  such  person  or  class  of  persona  ex- 
ists as  that  specified  in  the  statute  as  the 
beneficiary  of  the  recovery,  no  action  can 
be  maintained,  and  in  order  to  maintain  the 
action,  the  existence  of  the  beneficiary  and 
his  pecuniary  loss  must  be  alleged  and 
proved. 

Western  U.  Teleg.  Co.  v.  McGill,  21  L.R.A. 
818,  6  C.  C.  A.  521,  12  U.  S.  App.  661, 
57  Fed.  699;  Kenney  v.  New  York  C.  ft 
H.  R.  R.  Co.  40  Hun,  635,  2  N.  Y.  Supp. 
512;  St.  Louis,  I.  M.  ft  S.  R.  Co.  t.  Need- 
ham,  3  C.  C.  A.  129,  10  U.  S.  App.  339,  62 
Fed.  371;  Diekina  v.  New  York  C.  R.  Co. 
23  N.  Y.  158,  5  Am.  Neg.  Cas.  61;  Trafford 
V.  Adams  Ezp.  Co.  8  Lea,  86;  Blake  v. 
Midland  R.  Co.  10  Eng.  L.  ft  Eq.  437; 
Hafford  T.  Drew,  3  Duer,  627;  Chicago  ft 
R.  I.  R.  Co.  V.  Morris,  26  111.  400;  Burke 
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V.  Cork,  etc.  R.  Co.  10  Cent.  L.  3.  48; 
Duckworth  v.  Johnson,  4  Hurlst.  ft  N.  053, 
29  L.  J.  Exoh.  N.  B.  26,  5  Jut.  N.  S.  63U, 

7  Week.  Rep.  665. 

Where  the  action  is  brought  in  behalf 
of  the  next  of  kin,  and  the  petition  fails 
to  all^  that  deceased  ctmtributed  to  the 
support  of  the  beneficiaries,  or  other  facts 
showing  financial  loss  by  his  death,  the  pe- 
tition is  bad  on  demurrer. 

Safford  v.  Drew,  3  Duer,  627;  Regan  v. 
Chicago,  M.  ft  St,  P.  R.  Co.  61  Wis.  599, 

8  N.  W.  292;  Westcott  v.  Central  Vermont 
R.  Co.  61  Vt.  438,  17  Atl.  745;  Orgall  v. 
Chicago,  B.  ft  Q.  R.  Co.  46  Neb.  4,  64  N. 
W.  450;  Chicago,  B.  ft  Q.  R.  Co.  Bond, 
58  Neb.  386,  78  N.  W.  710. 

Where  the  suit  is  for  benefit  of  the  per- 
ents  of  a  child  of  full  age,  no  presumption 
of  injury  arises  from  his  death,  and  the 
facts  of  relationship,  loss  of  support,  and 
consequent  injury  and  damage  must  be  al- 
lied and  proved. 

Winnt  V.  International  ft  O.  N.  R.  Go. 
74  Tex.  32,  6  L.R.A.  172,  11  S.  W.  907; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Weber,  33 
Kan.  643,  62  Am.  St.  Rep.  643,  6  Pac.  877 ; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Brown,  26 
Kan.  443;  Chert^ee  ft  P.  Coal  ft  Min.  Co.  v.  ' 
Limb,  47  Kan.  469,  28  Pac.  181,  15  Am. 
Neg.  Cas.  11;  Atchison,  T.  ft  S.  F.  R.  Co, 
V.  Ryan,  62  Kan.  682,  64  Pac.  603. 

The  actual  probability  of  advantage  to 
the  next  of  kin  from  the  continuance  of  the 
life  must  be  shown  by  the  evidence. 

Burk  V.  Areata  ft  M.  River  R.  Co.  125 
Cal.  364,  73  Am.  St.  Rep.  47,  52,  57  Pac. 
1065;  Cleveland,  C.  C'.  ft  St.  L.  R.  Co.  T. 
Drumm,  32  Ind.  App.  547,  70  N.  E.  286;  2 
Sedgw.  Damages,  9th  ed.  g  679. 

When  the  action  is  by  the  parent  of  an 
adult  son,  substantial  damages  are  recover- 
able only  by  showing  that  the  deceased  had 
been  of  actual  pecuniary  benefit  to  his  par- 
ent, or  that  such  benefit  might  be  reason- 
ably expected  by  the  continuance  of  his 
life,  the  reasoniU>le  character  of  such  ex- 
pectation to  appear  from  the  facts  in  evi- 
dence. 

8  Am.  ft  Eng.  Enc.  T-aw,  2d  ed.  922; 
Chicago  ft  A.  R.  Co.  v.  Shannon,  43  Til. 
339;  Pennsylvania  R.  Co.  v.  Adams,  65  Pa. 
499;  Pordyce  v.  McCants,  61  Ark.  609, 
4  L.R.A.  296,  14  Am.  St.  Rep.  69,  11  S.  W 
694;  Smith  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
6  S.  D.  683,  28  L.R.A.  573,  62  N.  W.  967; 
MoUie  Gibson  Consol.  Min.  ft  Mill  Co.  t. 
Sharp,  5  Colo.  App.  321,  38  Pac.  850;  Green- 
wood V.  King,  82  Neb.  17,  116  N.  W.  1128; 
Smith  V.  Hatcher,  102  Ga.  158,  29  S.  E. 
162;  Standard  Ijght  ft  P.  Co.  v.  Munc^, 
33  Tex.  Civ.  App.  416,  76  S.  W.  931;  Gar- 
rett V.  I.oui8ville  ft  N.  R.  Co.  1 17  C.  C.  A. 
109,  197  Fed.  716;  Harst  v.  Detroit  Cit^ 
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R.  Co.  84  Mich.  539,  48  N.  W.  44;  Hodnett 
V.  Boston  &  A.  R.  Co.  156  Maaa.  86,  30  N. 
S.  224;  Diebold  v.  Sharpe,  19  Ind.  App.  474, 
49  N.  E.  837 ;  Wabash  R.  Co.  t.  Crefpui,  23 
Ind.  App.  ],  54  E.  7S7;  Bobel  t.  Chicago, 
M.  &  St.  P.  R.  Co.  35  Minn.  84,  27  N.  W. 
307;  Youngquiat  T.  Minneapolia  Btreet  R. 
Co.  102  Minn.  601,  114  N.  W.  259;  Gon- 
zales T.  Oalveston,  H.  ft  S.  A.  R.  Co.  —  Tex. 
CiT.  —  ,  107  8.  W.  897 ;  Mayh«w  v.  Barns, 
103  Ind.  328,  2  N.  E.  792;  Colorado  Coal 
&  I.  Co.  T.  Lamb,  6  Colo.  App.  256,  40  Pac. 
251;  PittBbnigh,  C.  C.  A  St.  L.  R.  Co.  v. 
Reed,  44  Ind.  App.  636,  88  N.  E.  1080; 
Louisrille,  N.  A.  &  C.  R.  Co.  v.  Goody- 
KoontB.  119  Ind.  Ill,  12  Am.  St.  Rep.  371, 
21  N.  E.  472;  Richmond  v.  Chicago  A  W. 
M.  R  Co.  87  Mich.  374,  49  N.  W.  621. 

Messrs.  Wade,  Dntcher,  &  Davis  and 
Bryson  A  Bryson,  for  appellee: 

This  statute  must  be  construed  in  view 
of  the  rights  existing  before  its  passage, 
and  in  view  of  the  public  sentiment  which 
forced  the  I^islation. 

St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Conley, 
130  C.  C.  A.  97,  187  Fed.  949;  Cain  v. 
Southern  R.  Co.  199  Fed.  211. 

Erans,  J.,  delivered  the  opinion  of  the 
eonrt: 

The  decedent  was  an  unmarried  adult 
twenty-five  years  of  age.  He  left  surviving 
him  a  father  and  mother  fifty-three  and 
fifty-four  years  of  age,  respectively.  He 
was  an  employee  of  the  defendant  company, 
and  as  such  was  engaged  at  the  tame  of 
the  accidcait  resulting  in  his  death  in  in- 
terstate commerce.  He  was  the  forward 
brakeman  on  his  train,  and  was  at  his 
proper  place  upon  the  engine  while  the 
train  was  running  between  stations,  when 
a  side  bar  of  the  drive  wheel  was  suddenly 
broken.  The  revolving  piece  tore  the  cab 
of  the  engine  where  the  decedent  was  sit- 
ting, and  inflicted  injury  upon  him  from 
which  he  shortly  died.  There  was  a  ver- 
dict for  the  plaintiff  for  $5,000.  It  is 
urged  the  appellant  that  there  was  no 
basis,  either  in  the  pleading  or  in  the  evi- 
dence, for  the  allowance  of  substantial 
damages  under  said  liability  act.  The 
question  presented  is  a  very  important  one 
in  its  effect  upon  future  cases  under  this 
statute,  and  we  therefore  give  it  our  first 
attention. 

The  liabilify  act  referred  to  creates  a 
right  of  action  against  the  employer  for 
the  death  of  any  employee  resulting  from 
tJie  employer's  n^ligence,  in  favor  of  the 
administrator,  but  for  the  benefit  of  cer- 
tain classes  of  relatives,  as  follows:  "(1) 
For  the  benefit  of  the  surviving  widow  or 
bnsband  and  children  of  sneh  employee; 
(2)  and  if  none,  than  o(  lueh  employee's 
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parents;  (3)  and  if  none,  then  of  the  next 
kin  dependent  upon  such  employee."  The 
beneficiaries  of  tliis  suit  are  those  of  the 
second  class  above  stated.  It  is  urged  by 
tiie  appellant  that  the  petition  made  no 
averment  that  the  beneficiaries  named  suf- 
fered any  pecuniary  loss  by  reason  of  their 
son's  death.  And  it  is  urged,  further,  that 
there  was  no  evidence  of  any  such  pecuniary 
loss,  or  of  any  facts  from  which  such  pe- 
cuniary loss  could  be  found.  Inasmuch  as 
this  act  impliedly  provides  that  suit  may 
be  brought  thereunder  to  state  courts  as 
well  as  Federal  courts,  it  is  important  that 
there  be  uniformity  of  judicial  opinion  in 
construing  its  provisions.  Manifestly,  the 
final  word  will  rest  with  the  Supreme  Court 
of  the  United  States  aa  to  matters  of  sub- 
stantive right  tbereuader.  As  to  pleading 
and  procedure,  necessarily  the  courts  of 
each  state  must  pursue  their  own  statutory 
methods. 

The  parties  before  us  differ  in  their  an- 
alysis of  the  act  in  question.  The  plaintiff 
contends  that  in  its  general  application  it 
is  not  materially  different  from  the  Iowa 
statute  on  the  same  subject.  This  conten- 
tion is  not  tenable.  This  act  is  modeled 
in  its  principal  features  upon  an  English 
statute  known  as  Lord  Campbell's  act,  en- 
acted in  1846,  and  which,  with  some  amend- 
ment, has  been  in  force  in  England  ever 
since.  This  act  does  not  provide  for  a  sur- 
vival of  the  cause  of  action  arising  to  the 
decedent  in  his  lifetime  because  of  the  in- 
jury which  resulted  in  his  death.  It  creates 
a  new  cause  of  action,  not  in  favor  of  the 
estate  of  the  deceased,  but  in  favor  of  cer- 
tain specified  classes  of  beneficiaries.  The 
cause  of  action  is  based,  not  upon  the  in- 
jury to  the  deceased,  but  upon  the  fact 
of  his  death  by  wrongful  act  of  the  defend- 
ant. The  extent  of  damage  in  each  case 
is  to  be  measured  by  the  pecuniary  loss 
sustained  by  the  particular  beneficiaries, 
rather  than  by  the  loss  to  the  estate  of  the 
decedent  as  such.  Similar  statutes  have 
been  enacted  in  thirty-five  or  forty  states 
of  the  Union,  and  have  been  in  force  in 
some  of  them  for  many  years.  Iowa,  how- 
ever, is  not  one  of  such  states.  Our  stat- 
ute is  a  survival  statute.  That  is  to  say, 
the  cause  of  action  which  arose  to  the  de- 
ceased in  his  lifetime  because  of  the  injury 
is  made  to  survive  after  his  death  to  his 
administrator.  The  extent  of  damage  is 
measured  by  the  loss  to  bis  estate  as  such, 
although  exemption  of  the  proceeds  for  the 
benefit  of  the  family  is  provided.  The  mea- 
sure of  damage  is  not  controlled  or  varied 
by  the  identity  or  circumstance  of  the  par- 
ticular person  or  persons  to  whom  the 
benefit  inures.  It  will  be  noted  that  the 
Federal  act  nnder  eonslderatioik  provides 
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for  three  classes  of  beneficiaries  in  the  al- 
ternative, preference  being  given  in  the  or- 
der named.  The  existence  of  the  second 
class  excludes  the  third.  If  there  be  no 
representative  of  a,nj  of  the  three  olasses, 
then  Uiere  is  no  cause  of  action. 

Manifestly,  also,  the  measure  of  damage 
in  favor  of  the  first  class  will  be  essential- 
ly different  from  that  in  favor  of  the  second 
and  third  classes,  and  that  in  favor  of  the 
second  class  may  be  different  from  that  in 
favor  of  the  third. 

In  those  states  vrhere  similar  statutes 
have  been  in  force,  it  has  been  quite  uni- 
formly held  that  substantial  damages  will 
be  presumed  in  favor  of  the  widow  and 
children  without  special  averment  or  proof 
other  than  a  ehowing  of  the  pecuniary 
value  of  the  life  of  the  decedent  to  his 
family;  and  doubtless  to  his  own  estate, 
on  the  theory  that  a  prospective  inherit- 
ance of  such  estate  by  the  family  would 
ordinarily  be  a  reasonable  expectation.  It 
has  also  been  quite  usually  held  that  as  to 
other  classes  of  beneficiaries  it  is  necessary 
to  aver  and  prove  their  pecuniary  loss  by 
appropriate  all^ation  and  evidence.  If  the 
action  be  brought  on  behalf  of  the  parents, 
it  is  not  enough  to  show  their  mere  sur- 
vival. Pecuniary  loss  must  be  shown. 
From  the  nature  of  the  case  the  evidence 
must  often  Iw  circumstantial  only,  and 
perhaps  indefinite,  but  the  aim  of  the  stat- 
ute to  that  end  is  definite  and  persistent. 

Where  recovery  is  claimed  for  the  benefit 
of  parents  for  the  deatli  of  a  child,  it  is 
material  to  show  whether  the  decedent  was 
a  minor  or  adult.  If  a  minor,  the  question 
whether  his  services  during  ,the  remaining 
years  of  his  minority  would  have  been  pe- 
cuniarily valuable  to  his  parents  may  be 
inquired  into  as  affecting  the  measure  of 
damage.  If  the  decedent  was  adult,  then 
this  question  is  eliminated.  There  remains, 
however,  the  somewhat  narrow  ground  of 
"prospective  gifts"  cither  of  money,  prop- 
erty, or  services  which  the  parents  could 
have  reasonably  expected  to  receive  in  the 
course  of  thei  r  lives  from  the  decedent. 
Under  this  act,  pecuniary  loss  only  can  be 
considered.  Compensation  cannot  be  had 
for  suffering  or  bereavepient.  It  has  been 
held  that  a  presumption  of  nominal  damages 
will  obtain  in  favor  of  the  parents.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Weber,  33  Kan. 
.=i4.3.  52  Am.  Rep.  543,  6  Pac.  877,  and  casts 
cited  therein.  But  there  is  no  presumption 
in  favor  of  substantial  pecuniary  loss  to 
parents  or  dependent  relatives,  except  such 
inference  or  presumption  as  may  naturally 
arise  out  of  evidence  tending  to  show  such 
loss. 

Apparent  exceptions  to  this  rule  are 
found  in  New  York  and  Illinois.    But  the 
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decisions  in  those  states  are  based  upon  the 
particular  form  of  their  statutes.  Each 
statute  provides  that  the  jury  may  give 
"such  damages  as  tiiey  shall  deem  a  fair 
and  just  compensation."  Under  each  stat- 
ute, also,  the  beneficiaries  are  confined  to 
surviving  husband  or  wife  and  next  of  kin, 
and  the  damages  recovered  are  distributed 
in  accordance  with  the  statutes  of  descent. 

Generally  speaking,  in  all  other  juris- 
dictions the  measure  of  such  loss  is  held  to 
be  the  present  worth  of  such  gifts  as  the 
parents  could  reasonably  have  expected  to 
receive  from  their  adult  child  in  Uke  course 
of  their  lives.  The  trial  court  instructed 
in  substance  to  this  effect.  The  difficult 
with  this  record  is  not  in  the  instructions 
nor  in  the  rulings  of  the  court  on  the  ad- 
mission of  evidence,  but  in  the  final  state 
of  the  evidence,  and  perhaps  in  the  state  of 
the  plaintiff^B  pleadings.  In  our  forgoing 
analysis  of  the  liability  act  in  question, 
reference  is  had  to  the  original  act  of 
April  22,  1908,  alone.  The  amendment  of 
April  6,  1910,  is  excluded  from  considera- 
tion, because  the  alleged  cause  of  action  in- 
volved herein  accrued  prior  to  its  adoption. 

This  question  of  loss  of  prospective  gifts 
to  the  parents  will  ordinarily  involve  an 
inquiry  into  the  means  and  earning  ca- 
pacity of  the  decedent  on  the  one  hand, 
and  the  means  and  earning  capacity  of  the 
parents  on  the  other.  The  extent  of  pre- 
vious contributions  for  support  would 
clearly  be  a  proper  consideration.  It  is  not 
l^ally  necessary  to  show  that  the  parents 
were  dependent  upon  the  deceased  child,  as 
in  cases  of  "dependent  next  of  kin."  Btit 
such  fact  would  undoubtedly  be  admissible 
in  behalf  of  the  parents,  if  it  were  shown 
that  such  dependence  was  recognized  by  the 
deceased  in  the  form  of  contributions.  In 
the  nature  of  tlie  case,  evidence  cannot  be 
very  definite  as  to  the  actual  amount  of 
the  pecuniary  loss  sustained  in  such  a  case, 
but  it  does  devolve  upon  the  plaintiff  to 
show  those  general  facts  which  are  neces- 
sarily within  the  general  knowledge  of  the 
beneficiaries,  and  which  bear  upon  the  fi- 
nancial resources  and  prospects  of  them- 
selves,  as  well  as  those  of  tiie  decedent. 

Turning  to  the  petition  in  the  case  before 
UB,  there  was  an  averment  that  the  decedent 
left  surviving  him  his  father  and  mother. 
Tbore  was  no  direct  averment  that  such 
BurviTors  had  sustained  uy  pecuniary  loss 
by  his  death,  nor  any  direct  averment  that 
the  action  was  brought  in  their  behalf. 
Taking  the  petition  as  a  whole,  however, 
the  fair  inference  perhaps  ought  to  be  in- 
dulged that  such  was  the  apparent  inten- 
tion of  the  pleader.  We  would  be  slow  to 
reverse  on  this  ground,  especially  in  view 
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of  the  fact  that  the  petition  was  Dot  as- 
sailed. 

Tuxning  to  the  evidence,  the  question  of 
the  amount  of  the  pecuniary  loss  sustained 
by  these  parenta  seenis  to  have  been  either 
overloolced  or  left  to  mere  presumption. 
The  surviTing  father  testified  as  &  witness, 
but  did  not  touch  upon  this  subject  at  all. 
The  mother,  tpstifying,  touched  the  subject 
as  follows:  "Roy  was  not  the  oldest  in  the 
fomily.  I  have  a  married  daughter.  I  have 
one  otber  boy.  My  husband  is  a  common 
laborer.  My  son  contributed  to  the  family 
expenses  when  ho  was  working." 

Cross-examination : 

We  have  been  living  in  Iowa  Falls  about 
four  years.  My  husband  used  to  work  for 
the  Sock  Island  Road.  He  ceased  to  work 
for  the  Rock  Island  about  five  years  ago. 
About  three  years  before  Roy's  deatit.  He 
was  formerly  a  eondnetor.  I  lived  in  Min- 
nesota while  he  was  conductor. 

Q.  Yott  had  been  living  at  Iowa  Falls 
about  two  years  at  the  time  of  Roy's  death  T 

A.  Yes,  sir. 

Q.  He  had  been  Vorking  for  the  Rock 
Island  all  those  two  years! 

A.  The  boy,  I  understand  you? 

Q.  Yes,  the  boy  "Rayl 

A.  Yes,  sir.  He  was  working  on  that 
division  between  .Estherville  and  Cedar 
Rapids*  and  made  his  home  wiUi  me  and 
my  husband.  He  boarded  and  roomed  there 
when  he  was  there,  and  paid  me  for  his 
board  and  room. 

Q.  And  in  that  way  contributed  to  the 
family  T 

X.  Yes,  sir;  and  in  other  ways,  too. 

This  is  the  entire  testimony  in  the  record 
on  that  question.  It  fails  to  furnish  any 
sufficient  data  upon  which  the  jury  could 
properly  award  a  verdict  of  f6,000. 

Some  fair  guide  ought  to  be  furnished 
to  the  jury  for  the  exercise  of  their  judg- 
ment. They  should  not  be  permitted  to 
render  a  finding  solely  upon  the  earning 
capacity  of  the  decedent,  nor  upon  the 
amount  of  damage  accruing  to  him  or  to 
h\9  estate:  nor  nhould  they  be  required  or 
p«>rmitt(>d  to  make  a  mere  guects  without  the 
aid  of  pertinent  facts  tending  to  show  the 
extent  of  pecuniary  loss.  The  supreme 
court  of  Minnesota  states  the  rule  as  fol- 
hiws:  "The  proper  estimate  can  usually 
be  arrived  at  with  approximate  accuracy  by 
taking  into  account  the  calling 'of  the  de- 
erased,  and  the  income  derived  therefrom; 
his  health,  ag^  talents,  habits  of  industry; 
his  success  in  life  in  the  past,  as  well  aa 
the  amount  of  aid  in  money  or  services 
which  he  was  accustomed  to  furnish  the 
Bert  of  kin;  and.  if  tiie  verdict  is  greatly 
in  excess  of  the  sum  thus  urived  at,  the 
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court  will  set  it  aside  or  cut  it  down." 
Hutchins  v.  St.  Paul,  M.  ft  M.  R.  Co.  44 
Minn.  6,  48  N.  W.  79,  16  Am.  Neg.  Cas. 
294.    In  the  foregoing  case  the  contribu- 
tions of  the  son  were  $50  a  year  to  hia 
mother,  whose  expectancy  of  life  was  seven 
and  one-hstlf  years.    A  verdict  of  $3,500 
was  reduced  to  $2,000.    In  Little  Bock  ft 
Ft.  8.  R.  Co.  V.  VosB,  —  Ark.  —  ,  18  S. 
W.  172,  the*  decedent  earned  from  $100  to 
$150  a  month,  and  contributed  to  the  sup- 
port of  his  mother  and  invalid  sister  from 
$30  to  $50  a  month,  and  from  $6  to  $20  ad- 
ditional when  necessary  to  his  sister.  A 
verdict  of  $6,500  was  .sustained.    In  For 
dyce  V.  McCauts,  61  Ark.  509, -4  L.R.A. 
296,  14  Am.  St.  Rep.  69,  11  8.  W.  694,  the 
decedent   had   been   contributing   all  his 
wages  except  $125  a  year  to  his  parents, 
who  were  poor  and  dependent.   A  verdict 
of  $2,391  was  sustained.    In  O'Callaghan 
V.  Bode,  84  Cal.  489,  24  Pac.  269,  the  de- 
cedent was  twenty-three  years  old,  and  had 
been  the  sole  support  of  his  mother  and  her 
minor  children,  and  had  contributed  to 
such  support  $40  to  $50  per  month.  A 
verdict  of  $3,000  was  sustained.  Verdicts 
of  $2,000,  $1,600,  $3,750,  $4,200,  $3,560,  and 
$2,600   were   sustained   in   the  following 
cases,  respectively:  Chicago  ft  A.  R.  Co.  v. 
Shannon,  43  111.  338;  Salem  v.  Harvey,  129 
III.  344,  21  N.  E.  1076;  McVeigh  v.  Min- 
neapolis ft  R.  River  R.  Co.  113  Minn.  450. 
129  N.  W.  852;  Smith  v.  Coon,  89  Neb. 
776,  132  N.  W.  535;  Texas  ft  P.  R.  Co. 
v.  Lester,  75  Tex.  56,  12  S.  W.  965;  Mis- 
souri P.  R.  Co.  V.  Henry,  76  Tex.  220,  12 
S.  W.  828;  Leque  v.  Madison  Gas  ft  Electric 
Co.  133  Wis.  547,  113  N.  W.  946.    The  fol- 
lowing verdicts  were  held  excessive :  In 
Chicago  i  E.  I.  R.  Co.  v.  Vcster,  47  Ind. 
App.  141.  93  N.  E.  1039,  $4,000;  in  McKay 
V.  New  England  Dredging  Co.  92  Me.  464, 
43  Ati.  29,   $2,000,   reduced   to  $760;  in 
Paulimer  v.  Erie  R.  Co.  34  N.  J.  L.  151, 
16  Am.  Neg.  Cas.  643,  $3,000;  in  Hackett 
V.  Wisconsin  C.  R.  Co.  141  Wis.  464,  124 
N.  W.  1018,  verdict  of  $4,500,  reduced  to 
$2,000;  Hirschkovitz  v.  Pennsylvania  R.  Co. 
(C.  C.)  138  Fed.  438,  verdict  of  $3,500,  re- 
duced to  $2,500.     The  cases  on  this  subject 
are  fully  collated  by  Tiffany  in  his  volume 
"Death  by  Wrongful  Act,"  2d  ed.,  under 
§§   163  to  180.    The  following  quotation 
from  gg  167  and  168  of  this  work  ia  a  fair 
rSaumi  of  the  state  of  the  authorities  on 
the  question  here  considered.    We  insert 
in  parentheses  in  the  quotations  the  mar- 
ginal citations  upon   which   the  text  is 
based:    "The  cases  in  which  upon  the  facia 
damages  are  recoverable  for  the  loss  of 
prospective  gifts  are  commonly  actions  by 
parents  for  the  death  of  adult  children,  al- 
though cases  also  arise  in  which  such  dam- 
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ag«fl  maj  b«  neovered  for  the  benefit  of 
adult  children  on  account  of  the  death  of 
a  parent^  at  for  the  benefit  of  brothers  and 
siaterB  and  other  collateral  relatives.  As 
has  been  said,  aneh  damages  are  not  con- 
fined to  cases  of  these  descriptions,  but 
loMf  be  recovered,  where  the  facta  furnish 
a  proper  basis,  In  addition  to  damages  for 
loss  of  serrices,  support,  etc^  in  actions 
for  the  heaxAt  of  husbands,  wives,  minor 
children  (Pym  t.  Great  Northern  R.  Co.  2 
Best  t  S.  768,  4  Best  ft  S.  306,  32  L  J.  Q. 
B.  N.  S.  377,  10  Jur.  N.  8.  190,  8  L.  T.  N. 
8.  734,  11  Week.  Sep.  922),  and  in  some 
jurisdictiona  at  least,  of  parents  oS  minor 
children." 

In  order  to  lay  a  foundation  for  the  re- 
covery of  damages  for  the  loss  of  prospec- 
tive gifts,  it  is  usually  held  necessary,  ez- 
Aept  in  New  York,  for  tlie  plaintiff  to  show 
that  the  deceased  during  his  life  gave  as- 
sistance to  the  beneficiaries  by  way  of 
money,  services,  or  other  material  benefits, 
which  in  reasonable  probability  would  have 
continued  but  for  the  death.  Cases  cited 
in  notes  to  88  168-170.  In  Illinois,  how- 
ever, the  rule  la  established  that,  where  the 
ntsrt  of  kin  sustain  a  lineal  relation  to  the 
deceased,  the  law  presumes  some  substantial 
damages  from  the  relationship  alone,  and 
it  is  not  essmtial  to  show  tiiat  they  re- 
ceived pecuniary  assistance  frcKn  the  de- 
ceased (Dukemen  v.  Cleveland,  C.  C.  ft  St. 
L.  B.  Go.  237  lU.  104,  86  N.  E.  712;  Chi- 
cago, P.  ft  St.  L.  B.  Co.  V.  Woolridge,  174 
UL  330,  61  N.  B.  701;  Cleveland,  C.  C.  ft 
8t.  L.  R.  Co.  V.  Dukeman,  130'  111.  App. 
105),  although  it  is,  of  course,  competent  to 
show  that  such  aasistanee  was  given 
fPrendergast  v.  Chicago  City  R.  Co.  114 
111.  App.  166;  Kordhana  v.  Vandalia  R.  Go. 
147  III.  App.  274).  S  168.  Thus,  in  Dal- 
ton  T.  Sonth-Eaatem  R.  Co.  4  C.  B.  N.  8. 
296,  4  Jur.  N,  8.  711,  27  I*  J.  C.  P.  N.  S. 
227,  6  Week.  Rep.  674,  where  it  appeared 
that  the  plaintilTa  son,  who  was  twenty- 
seven  years  old  and  munsjried,  aiid  lived 
away  from  his  parents,  had  in  the  last 
seven  or  eight  years  been  in  the  habit  of 
making  them  occasional  preaenta  of  pro- 
visions and  money,  amounting  to  about 
£20  a  year,  it  was  held  that  the  jury  were 
warranted  in  inferring  that  the  father  had 
such  a  reasonable  expectaticm  of  pecuniary 
benefit  from  his  son's  life  as  to  entitle  him 
to  recover  damages.  And  in  Franklin  v. 
Sonth-Eastem  R.  Co.  S  Hurlst.  ft  N.  211, 
4  Jiu*.  N.  8.  686,  6  WeA.  Bep.  673,  8  Eng. 
Rnl.  Gas.  419,  it  appeared  that  the  father 
was  old  and  infirm,  and  that  the  son,  who 
was  young  and  earning  good  wages,  assisted 
him  in  some  work  for  which  he  was  paid 
3b.  6d.  a  week ;  and,  the  jury  having  found 
fliat  the  father  had  a  reasonable  ezpecta- 
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tim  of  benefit  from  the  continuance  of  the 
son's  life,  it  was  held  that  that  action  waa 
maintainable,  although  the  verdict  of  £76 
was  excessive.  In  Sykes  v.  North-Eaatem 
R.  Co.  44  U  J.  O.  P.  N.  S.  191,  82  L.  T. 
N.  8.  190,  23  Week.  Bep.  473,  on  the  con- 
trary, where  the  deceased  was  a  bricklayer 
and  received  frtnn  his  father  the  wages  of 
a  skilled  workman,  and  was  of  great  assist- 
ance to  his  father,  who  was  also  a  brick- 
layer, and  who,  owing  to  the  loss  of  assist- 
ance from  the  deceased,  could  not  take  the 
contracts  which  he  had  done  during  his 
son's  life,  it  was  held  that,  inasmuch  as  the 
benefit  which  the  father  derived  accrued 
not  from  the  relationship,  but  from  a  eon- 
tract,  and  there  was  no  evidence  that  he 
paid  his  son  less  than  the  usual  wagea,  he 
had  suffered  no  pecuniary  losa  from  the 
death.  Demarest  v.  Little,  47  N.  J.  L.  28. 
The  distinction  taken  in  English  eases  has 
generally  been  observed  in  the  United  States 
(St.  Louis,  M.  ft  S.  B.  B.  Co.  v.  Garner,  76 
Ark.  556,  89  S.  W.  650;  Hillebrand  v. 
Standard  Biscuit  Co.  130  CaL  233,  73  Pae. 
163,  14  Am.  N^.  Bep.  520;  Colorado  Goal 
ft  I.  Co.  V.  Lamb,  6  Colo.  App.  286,  40 
Pac.  261;  Louisville,  N.  A.  ft  a  R.  Co.  v. 
Wright,  134  Ind.  609,  34  N.  E.  S14;  Die- 
bold  T.  Sharp,  19  Ind.  App.  474,  40  N.  E. 
837;  Pittsburg  Vitrified  Paving  ft  Bldg. 
Brick  Co.  v.  Fisher,  70  Kan.  676,  100  Pae. 
607;  McKi^  v.  New  England  Dredging  Co. 
92  He.  464,  43  Atl.  20 ;  Qreenwood  t.  King, 
82  Neb.  17,  110  N.  W.  1128;  HofauMl  v. 
Penn^lvania  R.  Co.  220  Pa.  189,  12S  Am. 
St.  Rep.  685,  69  Atl.  697;  Texas  Portland 
Cement  ft  Lime  Co.  v.  Lee,  36  Tex.  Giv. 
App.  482,  82  S.  W.  306;  Brush  Electric 
L^ht  ft  P.  Go.  V.  Lefevre,  —  Tex.  Giv. 
App.  —  ,  55  8.  W.  396;  GttU,  G.  ft  S.  F. 
B.  Go.  V.  Brown,  33  Tex.  Civ.  App.  260, 
76  S.  W.  794;  St.  Louis  Southwestern  R. 
Go.  V.  Hu«y,  —  Tex.  Giv.  App.  —  ,  130 
S.  W.  1017;  Fritz  v.  Western  U.  Teleg.  Go. 
25  Utah,  263,  71  Pac.  209;  Southern  P.  Go. 
V.  Lafferty.  6  G.  C.  A.  474,  16  U.  S.  App. 
193,  67  Fed.  636);  that  is,  the  plaintiff 
must  show  that  the  decedent  gave  assist- 
ance to  the  paren'^  or  that  the  parent  had 
reaaonable  expectation  of  pecuniary  benefit 
from  the  continued  life  of  the  child.  The 
proper  measure  ctf  dam^  is  the  present 
worth  of  the  amount  which  it  is  reasonably 
probable  the  deceased  would  have  con- 
tributed to  the  support  of  the  parent  during 
the  latter^  expectuicy  of  life,  in  propor- 
tion to  the  amount  he  was  contributing  at 
the  time  of  hia  dwth,  not  exceeding  hia 
expeetMiey  of  life  {Riehnumd  t.  Chicago  ft 
W.  M.  R.  Co.  87  Mich.  S74,  49  N.  W.  621), 
though  it  would  seem  that  the  rule  is  not 
to  be  applied  with  mathematical  strictness, 
and  that  the  jury  may  properly  take  into 
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consideration  the  increasing  wants  ot  the 
pannt  and  the  increasing  ability  of  the 
AilA  to  supply  them.  International  4  G. 
V.  R.  Co.  Kindred,  67  Tex.  491;  T«Ufl 
A  P.  B.  Go.  T.  Lester,  76  Tex.  fiS,  12  S. 
W.  965.  In  some  cases,  indeed,  the  evi- 
desee  has  been  held  suffieiest  to  sustain  a 
finding  that  there  was  a  reasonable  expec- 
tation of  pecuniary  benefit,  although  the 
«rid«iee  fell  short  of  showing  that  assist- 
ance was  actually  furnished.  Hooper  v. 
Denver  &  R.  6.  R.  Co.  84  C.  C.  A.  21,  1S6 
Fed.  273;  Sieber  t.  Great  Northern  R.  Co. 
7«  Minn.  269,  79  N.  W.  96. 

The  question  here  inTolved  has  received 
recent  consideration  by  the  Federal^ircuit 
court  of  appeal  for  this  circuit  in  the  case 
of  Garrett  t.  Louisville  ft  N.  R.  Co.  117 
C.  C.  A.  109,  197  Fed.  716.  The  following 
qnotation  from  such  opinion  will  serve  to 
indicate  the  view  of  that  court  on  such 
question:  "As  to  the  necessity  for  amend- 
raeot,  it  is  to  be  observed,  as  set  out  in 
the  statement,  that  plaintiff  simply  sues  for 
the  benefit  of  decedent's  parents  in  the  first 
aod  sectmd  counts,  and  as  administrator  in 
the  third  count.  He  does  not  allege  aoy- 
where  in  the  declaration  that  the  parents 
of  the  deceased  suffered  any  pecuniary 
loos  or  injury  through  his  death.  The 
theory  seems  to  have  been  that  it  was  neces- 
to  state  only  facts  sufficient  {!)  to 
give  the  court  jurisdiction;  (2)  to  show 
the  employment  of  the  deceased  and  the 
Diligence  resulting  in  his  de^th;  (3)  the 
names  of  the  particular  beneficiaries  for 
whose  benefit  the  suit  is  brought,  and  also 
the  amount  of  damages  sued  for.  It  may 
l«  conceded  for  present  purposes  that  if  a 
widow  and  children  had  survived,  and  the 
action  were  maintained  for  their  benefit, 
the  law  would  presume  substantial  dam- 
ages, and  BO  dispense  with  the  necessity 
(if  specific  averment  in  that  behalf.  Duke- 
man  V,  Cleveland,  C.  C-  &  St.  L.  R.  Co. 
237  III.  109,  86  N.  E.  712.  In  some  juris- 
dictions even  the  relationship  or  connection 
f-f  the  beneficiaries  is  not  deemed  important 
in  this  respect.  Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631,  72  N.  E.  875,  17  Am.  Neg. 
Rep.  490;  Knife  &  Shear  Co.  v.  Hathaway, 
■27  Ohio  C.  C.  760,  751,  and  cases  there  cited. 
Ilut  the  decedent  in  this  case  was  twenty- 
fiiur  years  of  age  and  unmarried  at  the 
time  of  his  death,  and  we  are  convinced 
iia^i  the  better  practice  is,  at  least  as  to 
buch  beneficiaries  as  are  involved  here, 
to  require  the  nature  of  the  damages  claimed 
to  have  been  suffered  in  consequence  of  the 
death  to  be  averred.  This  results  from  the 
conclusion  that  the  action  which  accrued 
to  the  deceased  prior  to  his  death  did  not 
snrvive.  We  have  already  pointed  out  that 
the  third  class,  the  'next  of  kin,'  provided 
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for  in  the  act,  is  specifleally  limited  to 
such  as  were  'dependent  upon  such  em- 
ployee.' This  provision  at  once  furnishes 
the  token  for  identifying  the  beneficiaries, 
and  prescribes  the  condition  of  recovery. 
Is  it  to  be  said  that  such  identificaUtm  and 
condition  need  not  be  averred!  Since  it  is 
not  uncommon  experience  that  a  stm  past 
legal  majorify,  as  well  as  a  minor  son,  may 
be  an  expense  to  his  parents,  it  is  more 
consonant  with  the  reasm  disclosed  by  the 
act  in  respect  of  next  of  kin,  to  hold  that 
averment  of  pecuniary  loss  or  injury  is 
likewise  necessary  in  regard  to  parents, 
although  dependence,  in  the  sense  in  which 
the  term  is  used  in  the  statute  with  refer- 
ence to  next  of  kin,  is  not  essential  to  a 
recovery  for  the  benefit  of  parents."  Other 
cases  in  substantial  accord  with  the  fore- 
going are  as  follows:  St  Louis  &  S.  F.  R. 
Co.  V.  Duke,  112  G.  C.  A.  664,  192  Fed. 
306;  Cain  v.  Southern  R.  Co.  (C.  G.)  109 
Fed.  211;  Youngquist  v.  Minneapolis 
Street  R.  Co.  102  Minn.  601,  114  N.  W. 
269;  Colorado  Coal  ft  I.  Co.  v.  Lamb,  6 
Colo.  App.  265,  40  Pac.  251;  Gonzales  v. 
Galveston,  H.  ft  8.  A.  R.  Co.  —  Tex.  Civ. 
App.  —  ,  107  S.  W,  897;  Van  Brunt  v. 
Cincinnati,  J.  ft  M.  R.  Co.  78  Mich.  630,  44 
N.  W.  321 ;  Haug  v.  Great  Northern  R.  Co. 
8  N.  D.  23,  40,  LJtA.  664,  73  Am.  St. 
Rep.  727,  77  N.  W.  97,  5  Am.  Neg. 
Rep.  467;  Chicago  t.  Scholten,  75  111. 
468;  Chicago,  B.  ft  Q.  R.  Co.  v.  Van 
Buskirk,  58  Neb.  262,  78  N.  W.  514;  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  Bond,  58  Neb.  386, 
78  N.  W.  710;  Topping  v.  St.  Lawrence, 
86  Wis.  626,  57  N.  W.  365;  Winnt  v. 
International  ft  G.  N.  R.  Co.  74  Tex.  32, 
6  L.R.A.  172,  11  S.  W.  907;  Atchison,  T.  ft 
S.  F,  R.  Co.  V.  Ryan,  62  Kan.  682,  64  Pac. 
603;  Cherokee  ft  P.  Coal  ft  Min.  Co.  t. 
Limb,  47  Kan.  469,  28  Pae.  181,  15  Am. 
Neg.  Cas.  11.  See  also  Hale,  Damages,  Bd 
ed.  §§  140-142. 

In  the  case  before  us  the  most  that  can 
be  said  for  the  evidence  is  that  it  showed 
the  mere  fact  that  contributions  had  been 
made  to  the  parents  by  the  decedent  to  some 
amount  in  his  lifetime.  There  is  not  the 
slightest  disclosure  as  to  the  extent  of  such 
contributions.  Without  any  disclosure  on 
that  question,  how  could  a  jury  form  any 
judgment  as  to  the  amount  which  might 
have  been  reasonably  expected  in  the  fu- 
ture? If  this  evidence  could  be  deemed 
sufficient  to  sustain  a  verdict  for  $5,000. 
then  it  were  better  for  the  plaintiff  to  omit 
pertinent  testimony  than  to  produce  it.  It 
is  true  that  no  hard  or  fast  rule  can  be 
laid  down  for  the  measurement  of  damages. 
When  all  is  shown  that  can  be  shown  on 
behalf  of  the  beneficiaries,  mnoh  will  neces- 
Mxily  be  left  to  fair  inference  and  estimate. 
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There  is  no  escape  from  the  concluBion, 
)iowever,  that  the  verdict  in  this  case  was 
purely  arbitrary  as  to  amount.  Resting 
solely  upon  the  evidence  which  we  have 
quoted  herein,  it  was  clearly  excessive  and 
the  motion  for  a  new  trial  ought  to  have 
been  sustained  on  that  ground. 

As  an  addendum  to  the  forgoing  division 
of  the  opinion,  we  desire  to  say  that  since 
it  was  written,  publication  has  occurred  of 
the  opinions  of  the  United  States  Supreme 
Court  in  Michigan  C.  R.  Co.  v.  Vrceland, 

227  U.  S.  59,  67  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192;  American  R.  Co.  v.  Didrickseii,  227 
U.  S.  145,  57  L.  ed.  456,  33  Sup.  Ct.  Rep. 
224;  Gulf,  0.  4;  S.  F.  R.  Co.  v.  McQinnis, 

228  U.  S.  173,  57  L.  ed.  786,  33  Sup.  Ct. 
Rep.  426.  These  cases  support  our  construc- 
tion of  the  act  in  question. 

2i  The  defendant  challenges  the  jurisdic- 
tion of  the  district  court  and  of  this  court, 
because  the  cause  of  action  sued  on  is  found- 
ed upon  a  Federal  statute.  We  had  occa- 
sion to  consider  the  question  here  presented 
in  Bradbury  v.  Chicago,  R.  I.  &  P.  R.  Co. 
149  Iowa,  51,  40  L.R.A.{N.S.)  684,  128  N. 
W.  1.  The  defendant  challenges  the  cor- 
rectness of  our  holding  in  that  case,  and 
asks  that  the  case  be  overruled.  In  that 
case  we  held  that  the  implications  of  the 
congressional  act  in  questibn  permitted  a 
concurrent  jurisdiction  to  the  state  courts 
for  its  enforcement  within  their  respective 
states.  Since  that  time  (April  6,  1910) 
Congress  has  enacted  an  amendment  to  tlie 
original  act,  whereby  it  has  in  express  terms 
recognized  such  concurrent  jurisdiction  .in 
the  state  courts.  If  anythii^;  more  were 
needed  to  remove  the  question  beyond  the 
realm  of  debate,  it  has  been  furnished  l>y 
the  holding  of  the  Supreme  Court  of  the 
United  States  in  Second  Employers'  Lia- 
bility Cases  (Mondou  t.'  New  York,  N.  H. 
&  H.  R.  Co.)  223  U.  e.  1,  56  L.  ed.  327,  38 
L.RJV.(N.8.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875. 

3,  It  is  strenuously  urged  by  appellant 
that  there  was  no  evidence  to  sustain  the 
charge  of  Diligence.  The  evidence  did 
show  that  tite  engine  in  question  was  old 
and  out  of  repair;  that  its  wheels  vers 
hadl7  worn;  the  bn^ioes  wd  bearings  were 
wtnn;  and  that  the  engine  rattled  and 
pounded  while  it  worked.  The  immediate 
cause  of  the  breaking  of  tiie  side  bar  was 
not  ascertained.  There  was  evidence  tend- 
ing to  show  that  some  other  part  must  have 
broken  first.  The  general  theory  of  negli- 
gence charged  in  the  petition  waa  that  the 
worn  and  dilapidated  condition  of  the  en- 
gine was  such  as  to  produce  an  unusual 
strain  upon  the  side  bar,  and  this  was  the 
theory  upon  which  the  ease  was  snlnnitted 
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to  the  jury.  We  think  the  evidsnce  was 
such  that  the  question  of  negligeoee  was 
fairly  one  for  the  jury. 

Some  complaint  is  directed,  toward  the 
instructions.  It  is  said  that -the  instruc- 
tions assumed  that  there  was -evidence  to 
the  effect  that  the  engine  wheels  were  "flat- 
tened," and  that  under  the  instruction  the 
jury  was  permitted  to  find  such  fact.  It 
is  urged  that  there  was  no  evidence  to  sup- 
port such  assumption.  The  petition  did 
charge  that  the  wheels  were  flat.  The  trial 
oourt  followed  somewhat  the  allegation  of 
the  petition  in  stating  the  details  of  negli- 
gence contended  for,  and  this  particular  al- 
leged condition  was  referred  to  in  the  in> 
struction.  The  evidence  did  show  that  the 
wheel  and  rims  were  "badly  worn,"  and 
that  they  had  not  been  trimmed  for-  more 
than  a  year  and  a  half.  There  is  no  ex- 
planation in  the  record  as  to  what  is  meant 
by  a  "flat"  wheel.  It  appears  to  be  con- 
ceded that  it  is  a  form  of  wear  upon  the 
rim  or  tire  of  the  wheel.  The  term  is 
doubtless  capable  of  a  more  exact  definition, 
and  this  form  of  wear  may  have  its  own 
peculiar  characteristics,  but  it  does  dot  bo 
appear  from  the  record  before  us. 

Lack  of  inspection  was  included  in  the 
enumeration  of  the  trial  court  of  certain 
specifications  of  negligence.  It  is  urged 
that  there  was  no  evidence  of  lack  of  in 
spection,  and  that  on  the  contrary  the  af- 
firmative evidence  of  inspection  was  un- 
disputed. There  was  no  direct  evidence  of 
a  lack  of  inspection.  There  waa  direct  evi- 
dence of  an  inspection  of  the  engine  on  the 
day  of  the  accident.  Whether  the  inspec- 
tion was  adequate  was-  a  question  which 
inhered  deeply  in  the  actual  condition  of 
the  engine  as  described  by  the  various  wit- 
nesses. Theoretically  there  is  a  distinction 
between  a  failure  to  inspect  and  a  failure 
to  repair  after  inspection  and  discovery. 
But  such  distinction  is  frequently  not  capa- 
ble of  practical  application.  If  this  en- 
gine was  in  the  dilapidated  condition  de- 
scribed by  the  witnesses  for  the  plaintiff, 
then  the  duty  of  adequate  inspecUon,  dis- 
covery, and  repair  would  be  practically 
identical.  We  tiiink,  therefore,  that  there 
was  no  preju^dal  error  in  the  instructions 
at  this  point 

Other  minor  errors  are  specified,  but  they 
are  of  a  nature  not  likely  to  arise  again,  and 
we  pass  them  without  further  consideration. 
For  the  reason  indicated  in  the  first  divi- 
sion hereof,  the  judgment  below  must  be  re- 
versed, and  the  ease  remanded  for  a  new 
trial. 

Weaver,  J.,  taking  no  part. 
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KEXTUCKT  C017RT  OF  APPEAIiS. 

ILUNOIB  CENTRAL  RAILROAD  COM- 
PANY, Appt., 

V. 

JOHK  DOHEBTY,   Admr.,  etc,  of  Joe 
Doheiiy,  Deceased. 

(ISS  Ky.  863,  155  8.  W.  1119.) 

Pleading:  ■—  complaint  under  Federal 
'  employers'  liability  act  —  sulHclency. 

1.  A  etHnplaiiit  is  insufficient  to  state  a 
cause  of  action  under  the  Ffderal  employ- 
en'  liability  act,  for  the  death  of  an  em- 
ployee, if  it  fails  to  show  that  decedent  left 
turviving  him  anyone  of  the  boneflciaries 
named  in  that  act,  in  whose  behalf  a  recov- 
pry  can  be  had. 

(Conflict  of  laws  —  state  and  Federal 
employers'  liability  act. 

2.  No  recovery  can  be  had  under  state 
btatutes,  for  the  death  of  s  railroad  em- 
ploiyec  under  circumstances  rendering  ap- 
plicable the  Federal  employers'  liability  act. 

Pleadinc  —  nmendvient  —  conformity 
to  proof. 

3.  Under  the  rule  that  pleadings  may  he 
■meDded  to  conform  to  the  proof,  amend- 
ment of  a  complaint  should  not  be  permitted 
merely  to  state  a  cause  of  action,  where 
there  is  no  evidence  to  sustain  the  amend- 
ment. 

I>eath  —  recoTery  under  employers*  lia- 
bility act  —  dependent. 

4.  To  render  one  a  dependent  beneficiary 
nnder  the  Fedeiml  employers'  liability  act, 
be  must  have  sustained  some  pecuniary  1(ms 
•tn  aeoount  of  the  death  of  decedent. 

(Nunn,  J.,  dissents.) 

(April  83,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  MeCracken 
County  in  plaintifTs  favor  in  an  action 
broiq^t  to  recover  damages  for  the  death 
of  plaintiflTs  intestate,  alleged  to  have  been 
canaed  by  the  negligence  of  defendant's 
servants.  Reversed. 
Tile  facts  are  stated  in  the  opinion. 
Messrs.  Blewett  Iiee,  O.  I<.  SIvley,  and 
Tmbve,  Doolan,  A  Cox,  with  Kfessrs. 
Wlieeler  A  Hushes,  for  appellant: 

Tliis  action,  if  it  can  he  maintained  at 
all,  must  be  proMcnted  under  the  Federal 
employers'  liabiHfy  act  of  1908,  and  cannot 
be  maintained  under  any  state  law. 

Fnlgham  r.  Midland  Valley  B.  Co.  167 
Fed.  060;  Hiuiasippi  B.  CommiBsion  v.  Il- 
linois C.  R.  Co.  203  U.  S.  335,  61  L.  ed.  209, 
27  Sup.  Ct  Rep.  90;  Sherlock  v.  Ailing,  93 
U.  8.  104,  23  L.  ed.  820;  Gulf,  C.  &  S.  F. 

ITote.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  38. 
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R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910. 
15  Sup.  Ct.  Rep.  S02;  Second  Employers* 
Liability  Cased  (Mondou  v.  New  York,  X. 
H.  &  H.  R.  Co.)  223  U.  S,  1,  56  L.  ed.  327, 
38  L.IUA.(N.S.)  44,  32  Sup.  Ct.  Rep.  160, 
1  N.  C.  C.  A.  875. 

Proof  of  the  existence  of  a  surviving 
beneficiary  or  beneficiaries  is  necessary, 
and  consequently  the  fact  of  the  existence 
of  someone  entitled  to  the  recovery,  which 
is  a  material  and  issuable  fact,  is  a  neces- 
sary averment  in  the  complaint,  and  with- 
out such  an  averment  the  pleading  is  in- 
sufficient and  iutd. 

Webster  v.  Norwegian  Min,  Co.  137  Cal. 
399.  92  Am.  St.  Sep.  181,  70  Pac.  276;  Saf- 
f ord  V.  Drew,  3  Duer,  627 ;  Serensen  v. 
Northern  P.  R.  Co.  46  Fed.  407;  Louis- 
ville Sb  P.  Canal  Co.  v.  Murphy.  !» 
Bush,  522;  Oulighan  v.  Butler,  189 
Mass.  287,  75  N.  E.  726;  Com.  v. 
Boston  &  A.  B.  Co.  121  Mass.  36;  Com. 
V.  Eastern  B.  Co.  5  Gray,  473;  Hervey  v. 
Moseley,  7  Gray,  479,  66  Am.  Dec.  515: 
Chicago  &  £.  B.  Co.  v.  LaPorte,  33  Ind. 
App.  691,  71  N.  E.  166;  Western  U.  Teleg. 
Co.  V.  McGill,  21  L.B.A.  818,  6  C.  C.  A. 
521,  12  U.  S.  App.  651,  57  Fed.  699;  South- 
ern B.  Go.  V.  Maxwell,  113  Tenn.  464,  82 
S.  W.  1137;  Duzan  v.  Myers,  30  Ind.  App. 
227,  96  Am.  St.  Rep.  341,  65  N.  E.  1046: 
Pennsylvania  B.  Co.  v.  Lilly,  73  Ind.  262; 
Mayhew  v.  Bums,  103  Ind.  328,  2  N.  E. 
793;  Louiaville,  N.  A.  &  C.  R.  Co.  v. 
Wright,  134  Ind.  509,  34  N.  E.  314;  State 
ex  rel.  Meriwether  v.  Walford,  11  Ind,  App. 
392.  39  N.  E.  162;  Diebold  v.  Sharp,  19 
Ind.  App.  474,  49  N.  E.  837;  Wabash  R. 
Co.  v.  Cregan,  23  Ind.  App.  1,  64  N.  E. 
767. 

If  the  beneficiaries  are  "dependent  kin." 
proof  of  mere  relationship  is  not  sufficient, 
— the  actual  fact'  of  expectancy  must,  be 
shown. 

Standard  Light  A  P.  Co.  v.  Muncey.  33 
Tex.  Civ.  App.  416,  76  S.  W.  931. 

It  must  be  shown  that  beneficiariea  have 
sustained  a  pecuniary  loss  by  reason  of  the 
cessation  of  the  earning  capacity  of  the  de- 
cedent ;  something  upon  which  the  jury 
could  legally  bstse  a  verdict. 

Missouri  P.  E.  Co.  v.  Henry,  76  Tex. 
220,  12  S.  W.  828;  St.  Louis,  A.  A  T.  R. 
Co.  V.  Johnston,  78  Tex.  536,  16  S.  W.  104: 
Diebold  v.  Sharp,  19  Ind.  App.  474,  49  N. 
E.  837;  Commercial  Club  v.  Hilliker,  20 
Ind.  App.  239,  60  N.  E.  678;  Armour  v. 
Czischki,  59  111.  App.  17;  Fithian  v.  St. 
Louis  A  S.  F.  R.  Co.  188  Fed.  842;  Stewart 
V.  Baltimore  A  O.  R.  Co.  168  U.  S.  44.5. 
42  L.  ed.  537,  18  Sup.  Ct.  Rep.  106;  Chesa- 
peake A  O.  R.  Co.  V.  Dixon,  179  U.  S.  131, 
45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67;  Good- 
sell  V.  Hartford  ft  N.  H.  R.  Co.  38  Conn.  51 ; 
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Chicago  A  E.  I.  B.  Co.  v.  O'Connor,  119  111. 
586,  d  K.  E.  263;  Northern  P.  R.  Co.  v. 
Adaou,  54  C.  C.  A.  196,  116  Fed.  324; 
Davis  T.  St.  Louis,  I.  M.  &  S.  R.  Co.  63 
Ark.  117,  7  LJI.A.  283,  13  S.  W.  801;  St. 
Louis  Southwestern  R.  Co.  v.  Bowles,  32 
Tex.  CiT.  App.  118,  72  S,  W.  461. 

Messrs.  F.  N.  Burns  and  Hendrtok  A 
Orlce  for  appellee: 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  court 
below  against  the  appellant,  Illinois  Central 
Railroad  Company,  by  the  appellee,  John 
Doherty,  as  administrator  of  the  estate  of 
Itia  brother,  Joe  Doherfy,  deceased,  to  re- 
cover  of  it  damages  for  the  death  of  the 
Utter,  which  occurred  at  Central  Oily,  tiiia 
state,  while  he  was  in  its  employ  as  a  car 
repairer,  and,  as  alleged  in  the  petition, 
resulted  from  the  negligence  of  appellant's 
yard  foreman  in  failing  to  provide  him  a 
reasonably  sale  place  to  work;  it  being 
also  allied  that  the  decedent,  by  order 
of  the  yard  foreman,  and  because  of  his 
promise  to  guard  and  protect  him  from 
injury,  went  under  one  of  appellant's  cars 
standing  on  a  yard  side  track,  for  the  pur- 
pose of  repairing  a  defective  brake  thereof, 
and  that  while  the  decedent  was  performing 
the  work  required  of  him,  the  foreman,  in- 
stead of  protecting  him  from  injury  as  he 
promised  to  do,  negligently  permitted  an- 
other car,  operated  by  a  locomotive  in 
charge  of  one  of  appellant's  engineers,  to 
be  moved  against  the  one  the  decedent  was 
repairing,  which  caused  it  to  run  over  his 
body  and  kill  him.  It  was  further  allied 
in  the  petition  tliat  the  appellant  was  at 
the  time  of  the  decedent's  death,  and  is 
now,  a  common  carrier  engaged  in  interstate 
commerce;  that  the  decedent,  when  killed, 
was  in  the  appellant's  employ  and  "assist- 
ing it  in  carrying  on  interstate  commerce," 
and  that  the  car  he  was  repairing  when 
killed  was  being  put  in  order  for  use  by 
appellant  in  transporting  freight  from  one 
state  to  another,  and  "had  been  used,  and 
was  being  used,  and  was  to  be  used,  by  de- 
fendant in  carrying  on  interstate  com- 
merce." The  answer  of  appellant  denied 
that  the  decedent's  death  was  caused  by  the 
n^ligence  of  its  yard  foreman  complained 
of,  or  that  of  my  of  its  servants,  and  plead- 
ed contributory  negligence  on  the  part  of 
the  decedent,  which  plea  was  controverted 
by  the  appellee's  reply.  The  trial  resulted 
in  a  verdict  awarding  appellee  $16,000 
damages,  and  from  the  judgment  entered 
on  that  verdict  this  appeal  is  prosecuted. 

Only  such  of  the  numerous  errors  as- 
signed for  the  new  trial  moved  for  by  ap- 
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pellant  in  the  circuit  court  as  we  r^ard 
material  will  be  considered  on  the  appeal. 

Appellant's  first  complaint  is  that  the 
trial  court  erred  in  overruling  its  demurrer 
to  the  petition,  it  being  claimed  that  the 
petition  failed  to  state  a  cause  of  action. 
That  is,  it  is  argued  by  its  counsel,  that 
although  the  petition  rests  the  right  of  re- 
covery upon  the  provisions  of  the  act  of 
Congress  approved  April  22,  1908,  entitled 
"An  Act  Relating  to  the  Liability  of  C<Hn- 
mon  Carriers  by  Railroad  to  Their  Em- 
ployees in  Certain  Cases,"  it  does  not  state 
a  cause  of  action,  as  it  is  not  therein  al- 
leged that  the  decedent  left  surviving  him 
anyone  of  the  beneficiaries  named  by  that 
act  in  whose  behalf  a  recovery  con  alone 
be  had.   The  act  in  full  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  that 
every  ciHnmon  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the 
several  states  or  territories,  or  between  any 
of  the  states  and  territories,  or  between 
the  District  of  Columbia  and  any  of  the 
states  or  territories,  or  between  the  Dis- 
trict of  Columbia  or  any  of  the  states  or 
territories  and  any  foreign  nation  or  na- 
tions, shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce,  or, 
in  case  of  the  death  of  such  employee,  to 
his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employee;  and,  if 
none,  then  of  such  employee's  parents;  and, 
if  none,  then  of  the  next  of  kin  dependent 
upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  In  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  [common]  carrier,  or 
by  reason  of  any  defect  or  insufficiency 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment. 

"Sec.  2.  That  every  common  carrier  by 
railroad  in  the  territories,  the  District  of 
Columbia,  the  Panama  Canal  zone,  or  other 
possessions  of  the  United  States,  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  car- 
rier in  any  of  said  jurisdictions,  or,  in  cose 
of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none, 
then  of  such  employee's  parents:  and,  if 
none,  then  of  the  next  of  kin  dependent  upon 
such  employee,  for  such  injury  or  death  re- 
sulting in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any 
defect  or  insufileiency  due  to  its  negligence. 
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b  ita  can,  engine*,  appliuiee^  machinery^ 
track,  roadbed,  vorka,  boats,  wharveg,  or 
other  equipment. 

"See.  3.  That  in  all  actions  hereafter 
lotnight  againat  any  such  common  carrier 
by  railroad  imdn*  or  by  virtue  of  any  of 
the  pToviaions  of  this  act^  to  reeorer  dam- 
ages for  perKmal  injuries  to  an  employee, 
er  vhere  anch  injuries  have  resulted  in  hts 
death,  the  faet  tbat  tbe  employee  may  have 
been  guUty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  tha  Jury  in  proportion  to 
the  amount  of  n^tigence  attributable  to 
Rteh  employee.  Provided,  tbat  do  sudi  em- 
ployee who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilfy  of  contributory 
negligence  in  ai^  case  where -the  violation 
by  sndi  common  carrier  of  any  statute  en- 
acted for  the  safety  of  emplc^ees  contrib- 
uted to  the  injury  or  death  of  such  em- 
ployea^ 

nSec.  4.  Ihat  in  any  aetiim  brought 
sgainst  any  common  carrier  under  or  by 
viitoe  of  any  of  the  provisions  of  this  act, 
to  recover  damages  for  injuries  to,  or  the 
death  of,  any  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case 
where  the  Tic>lati<m  1^  sadi  eonmion  carrier 
of  any  statute  enacted  for  tite  safety  of 
employees  etmtrihuted  to  the  injury  or 
death  of  anch  employee. 

"Seb  S.  Tbat  any  contract  rule,  regula- 
tion, or  device  whatsoever,  the  purpose  or 
intent  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from  any  lia- 
bility created  by  this  aet^  shall  to  that 
extent  be  void:  Provided,  that  in  any  ac- 
tion Iffought  against  any  such  common  car- 
rier under  or  by  virtue  of  any  of  the 
provisions  of  this  act,  such  common  carrier 
may  set  off  therein  any  sum  it  has  con- 
tributed or  paid  to  any  insurance,  relief 
benefit,  or  indemnity  that  may  have  been 
paid  to  the  injured  employee  or  the  person 
oititled  thereto  on  account  of  the  injury  or 
death  for  which  said  action  was  brought. 

"Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
witfain  two  years  from  the  day  the  cause  of 
action  accrued. 

"Sec.  7.  That  the  term  'common  carrier' 
as  used  in  this  act  Bhall  include  the  re- 
ceiver or  receii-ers  or  other  persons  or  cor- 
porations charged  with  the  duty  of  the 
management  and  operation  of  the  business 
of  a  common  carrier. 

"Sec.  8,  That  nothing  in  this  act  shall  be 
held  to  limit  the  duty  or  liability  of  com- 
mon carriers,  or  to  impair  the  rights  of 
their  employees,  under  any  other  act  or 
seta  of  Congress,  or  to  affect  the  prosecu- 
tion of  any  pending  proceeding  or  right  of 
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action  under  the  act  of  Congress  entitled 
'An  Act  Belating  to  Liability  of  Common 
Carriers  in  t^e  District  of  Columbia  and 
Territories,  and  to  Commcni  Carriers  En- 
gaged in  Commerce  Between  the  States  and 
Between  the  States  and  Ftneign  Nation^ 
to  Their  Employees'  [34  Stat  at  L.  282, 
ehap.  3073,  U.  S.  Comp.  Stat.  Snpp.  1911, 
p.  13ie],  approved  June  eleventh,  nineteen 
hundred  and  six. 

"Approved  April  22,  1908,"  3S  SUt.  at 
L.  S5,  06,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1911,  pp.  1322-1326. 

It  will  be  observed  that  the  not  plaeee 
certain  restrictions  upon  the  ri^t  ^  the 
common  carrier  engaged  in  interstate  com- 
merce to  plead  or  prove  assumption  of  riak 
on  the  part  of  the  aervant  injured  or 
killed,  while  In  its  service  in  interstate 
commerce,  deprives  it  of  the  right  to  plead 
or  prove  that  his  injury  or  death  was 
caused  hy  the  n^Iigence  of  a  fellow  serv- 
ant, or  that  he  vras  guilty  of  ecmtributor; 
n^iigence,  except  that  sueh  contributory 
negligence  may  be  pleaded  and  shown  for 
the  purpose  of  diminishing  the  damages  in 
proportion  to  the  amount  of  n^ligenoe  at- 
tributable to  sueh  employee. 

It  will  also  be  observed  that  the  right  of 
action  given  by  the  ac^  to  the  personal 
representative  of  the  decedent,  against  the 
railroad  carrier  in  whose  service  he  was 
killed  in  interstate  commerce  by  the  n^li- 
gence  of  its  officers,  agents,  or  onployeea, 
is  for  the  benefit,  first,  of  the  surviving 
widow  or  husband  and  children  of  the  de- 
cedent; and,  if  none,  second,  his  parents; 
and,  if  non^  third,  the  next  of  kin  depend- 
ent upon  the  decedent. 

It  is  clear  that  the  act  does  not,  like  the 
Kentucky  etatute  applicable  to  similar 
cases,  allow  a  recovery  merely  to  compen- 
sate the  estate  of  the  decedent  for  his 
death  and  the  consequent  destruction  of 
his  power  to  earn  money,  but  provides  that 
only  those  naturally  or  actually  dependent 
upon  the  decedent  shall  take  the  benefit  of 
the  recovery.  It  therefore  expreasly  limits 
the  right  of  recovery  to  cases  in  which 
only  the  person  or  persons  sustaining  pe- 
cuniary loss  by  the  decedent's  death  are 
entitled  to  be  compensated,  vis.,  the  bene- 
ficiaries named  in  the  order  named.  This 
being  so,  it  necessarily  follows  that  in  an 
action  under  the  act  of  Congress,  if  there 
is  no  one  for  whom  a  recovery  can  be  had, 
there  can  be  no  recovery.  Proof  must 
therefore  be  made  of  the  existence  of  such 
surviving  beneficiary  or  beneficiaries;  and, 
if  necessary  to  be  proved  as  an  element 
essential  to  a  recovery,  it  is  an  issuable 
fact  that  must  be  alleged.  So,  if  the  peti- 
tion in  such  an  action  fails  to  allege  that 
the  decedent  is  aurvived  hy  a  peracm  or 
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peraona  coming  within  the  indicated  limita- 
tion, it  is  bad  on  demarrer.  Western  U. 
Teleg.  Co.  t.  McGill,  21  L.R.A.  818.  6  C. 
a  A.  621,  12  U.  S.  App.  651,  67  Fed.  699; 
Mayhew  t.  Burns.  103  Ind;  328,  2  N.  E. 
793;  LoaisTille.  N.  A.  &  C.  R.  Co.  t. 
Wright.  134  Ind.  509.  34  N.  E.  314;  Fithian 
T.  St.  Louis  ft  S.  F.  R.  Co.  (C.  C.)  188 
Fed.  842;  Stewart  t.  Baltimore  ft  0.  B. 
Co.  168  U.  S.  445,  42  L.  ed.  537,  18  Sup. 
Ct.  Bep.  105;  Chesapeake  ft  O.  R  Co.  t. 
Dixon,  179  U.  S.  131.  45  L.  ed.  121.  21 
Sup.  Ct.  Rep.  67;  Chicago  ft  E.  I.  B.  Co. 
T.  O'Connor.  119  III.  686,  9  K.  E.  263; 
Davis  T.  St.  Louis,  I.  M.  ft  S.  R.  Co.  S3 
Ark.  117,  7  L.RJI.  283,  IS  S.  W.  801.  In 
this  jurisdiction,  in  numerous  cases  involv- 
ing consideration  of  g  3,  chap.  57,  Oeneral 
Statutes,  known  as  the  "Wilful  N^lect 
Statute,"  since  repealed,  It  was  held  by  us 
that  an  action  thereunder  could  not  be 
maintained,  unless  the  decedent  left  a 
widow,  child,  or  children,  as  the  statute  so 
provided.  Jordan  v,  Cincinnati,  N.  O.  ft  T. 
P.  R.  Co.  80  Ky.  40,  11  B.  W.  1013;  Hen- 
derson V.  Kentucky  C.  B.  Co.  86  Ky.  389, 
6  8.  W.  875;  Newport  News  ft  M.  Valley 
Co.  T.  Dentzel,  91  Ky.  46,  14  S.  W.  058, 
16  Am.  Heg.  Gas.  175;  Hackett  v.  Louis- 
^Ue.  St.  L.  ft  T.  P.  B.  Co.  05  Ky.  236.  24 
B.  W.  871;  Cincinnati,  N.  0.  ft  T.  P.  B. 
Co.  V.  Privitt,  02  Ky.  224.  17  S.  W.  484; 
Givens  v.  Kentucky  0.  B.  Co.  89  Ky.  231, 
12  S.  W.  267;  Clarke  v.  Louisville  ft  N. 
B.  Co.  101  Ky.  40.  36  L.R.A.  123,  80  8. 
W.  840,  2  Am.  Neg.  Bep.  360. 

Thus  far  our  consideration  of  tiie  objec- 
tion to  the  petition  raised  by  the  demurrer 
has  rested  upcm  the  assumption  that  the 
action  is  controlled  by  the  provisions  of  the 
act  of  Congress.  It  must  now  be  deter- 
'  mined  whether  this  is  so.  It  is  insisted 
by  counsel  for  appellee  that,  although  the 
petition  be  regarded  insufficient  to  author- 
ize a  recovery  under  the  Federal  statute, 
supra,  it  nevertheless  states  a  cause  of  ac- 
tion under  §  6,  chap.  1,  Kentucky  Stat- 
utes, which  entitled  him,  upon  the  evidence 
introduced  in  support  of  its  averments,  to 
the  verdict  and  judgment  in  his  favor  re- 
turned and  ent<>red  in  the  court  below. 
This  view  of  the  case  seems  to  have  been 
adopted  by  the  trial  court,  and  the  instruc- 
tions under  which  it  was  submitted  to  the 
jury,  except  an  incorrect  one  as  to  the 
measure  of  damages,  allowed  a  recovery  un- 
der the  Kentucky  statute,  but  we  are  un- 
able to  accept  this  as  the  law.  for,  as  we 
shall  presently  see,  the  autliorities  all  hold 
to  the  contrary. 

That  the  appellant  is  and  was  at  the 
time  the  decednit  met  his  death  a  common 
carrier  by  railroad  engaged  in  interstate 
commerce,  and  that  decedent  at  the  time 
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of  his  death  was  "aasisUng  tt  in  oarryiag 
on  interstate  commerce,"  by  then  repairing 
a  freight  ear  which  "had  been  used,  was 
being  used,  and  was  to  be  used  by  defend- 
ant in  carrying  on  interstate  commerce," 
cannot  be  doubted;  for,  as  previously 
stated,  it  is  BO  alleged  in  the  petiticm.  In 
addition,  these  facts  appear  from  the  bill 
of  evidence,  and  also  1^  the  following 
agreement  Iwtween  the  parties  to  the  action 
entered  of  record:  "It  is  hereby  agreed 
between  counsel  for  plftintiiF  and  defendant 
that  the  decedent,  Joe-Doherty,  at  the  tinke 
of  his  death,  was  employed  by  the  defend- 
ant, and  was  engaged  in  interstate  com- 
merce in  the  performance  of  his  duties  at 
the  time  of  his  injury;  that  the  ear  caus- 
ing his  death  was  an  interstate  commerce 
car,  and  was  being  so  used;  and  that  the 
engine  which  kicked  or  ran  the  car  against 
him  was  at  the  time  making  up  an  inter- 
state commerce  train  to  be  immediately 
carried  into  other  states."  It  being  then 
an  admitted  fact  that  the  decedent,  when 
killed,  was  in  appellant's  employ  while  it 
was  engaged  in  interatate  ctHnmerce.  and 
when  he  was  serving  it  in  such  commerce, 
and  it  appearing  from  the  evidence  that 
his  death  was  caused  by  the  negligence  of 
other  servants  of  appellant  who  were  also 
employed  by  it  in  such  commerce,  it  in- 
evitably follows  that  the  action  by  the  ad< 
ministrator  to  recover  damages  for  hia 
death,  if  permissible  at  all,  could  be  main- 
tained only  under  and  by  virtue  of  the 
provisions  of  the  act  of  Congress  of  April 
22,  1008,  which  is  superior  to  and  super- 
sedes chapter  1,  g  6,  Kentucky  Statutes. 

In  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  ft  H.  B.  Co.) 
223  U.  S.  1,  66  L.  ed.  327.  88  L.BJL(NJ3.) 
44,  32  Sup.  Ct.  Bep.  169,  1  N.  C.  &  A. 
875,  the  constitutionality  of  the  act  of 
Congress  in  question  was  sustained,  and,  in 
addition,  practically  every  material  ques- 
tion involved  in  the  instant  case  considered 
and  decided.  With  respect  to  the  question 
we  are  now  considering,  it  is  in  the  opin- 
ion said:  "The  third  question,  whether 
those  regulations  supersede  the  laws  of  the 
states  in  so  far  as  the  latter  cover  tiie 
some  field,  finds  its  answer  in  the  following 
extracts  from  the  opinion  of  Chief  Justice 
Marshall  in  M'Culloch  v.  Maryland.  4 
Wheat.  316  (p.  405),  4  L.  ed.  679:  'If  any 
one  proposition  cnuld  command  the  univer- 
sal assent  of  trtsnkind,  we  might  expect  it 
would  be  this, — ^that  the  government  of  the 
Union,  though  limited  in  its  powers,  is  su- 
preme within  its  sphere  of  action.  Thii 
would  seem  to  result  necessarily  from  its 
nature.  It  is  the  govemment  of  all;  its 
powers  are  dcl^ated  all;  it  represents 
all,  and  acts  for  all.  Though  any  one  atate 
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may  be  willing  to  control  its  operations, 
no  Biate  ia  wiUing  to  allow  otbers  to  con- 
trol them.   The  nation  on  thoee  subjects 
tm  which  it  can  act  must  necessarily  bind 
its  eomponeiit  parts.   But  this  question  is 
not  left  to  mere  reason;  the  people  have, 
ia  express  terms,  decided  it,  by  saying, 
*^is  Constitution  and  tiie  lawa  of  the 
United  Statea,  which  shall  be  made  in  pur- 
snance  thereof^    .    .    .    shall  be  the  su- 
preme law  of  the  land,"  and  by  requiring 
tiiat  the  members  of  the  state  l^ialatures, 
and  the  officers  of  the  executive  and  judi- 
cial departments  of  the  states,  shall  take 
the  oatii  of  fidelity  to  it.  The  goremment 
of  the  United  States,  then,  though  limited 
in  its  powers,  ia  supreme;  and  its  laws, 
when  made  in  pursuance  of  the  Constitu- 
tioo,  form  the  supreme  law  of  the  land, 
"anything  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 
(p.  426.)    This  great  principle  is  that  the 
Constitution  and  the  la^s  made  in  pursu- 
ance  thereof  are  supreme;  that  they  control 
the  Constitution  and  laws  of  the  respective 
states,  and  cannot  be  controlled  by  them.* 
And  particularly  apposite  is  the  repetition 
of  that  principle  in  Smith  t.  Alabama,  124 
U.  S.  465,  i73,  31  L.  ed.  508,  610,  1  Inters. 
Com.  Sep.  804,  8  Sup.  Ct.  Rep.  564:  *The 
grant  of  power  to  Congress  in  the  Consti- 
tution to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  it  is 
conceded,  is  paramount  over  all  legislative 
powers  which,  in  consequence  of  not  having 
been  granted  to  Congress,  are  reserved  to 
the  states.    It  follows  that  any  legislation 
of  a  state,  although  in  pursuance  of  an  ac- 
knowledged power  reserved  to  it,  which 
c<mflict8  with  the  actual  exercise  of  the 
power  of  Congress  over  the  subject  of  com- 
merce, must  give  way  before  the  supremacy 
of  the  national  authority.*    True,  prior  to 
the  present  act,  the  laws  of  the  several 
states  were  regarded  as  determinative  of 
the  liability  of  employers  engaged  in  inter* 
Btate   commerce  for  injuries  received  by 
their   employees   while   engaged   in  such 
commerce.    But  that  was  because  Congress, 
although  empowered  to  regulate  that  eub- 
ject,  had  not  acted  thereon,  and  because  the 
subject  is  one  which  falls  within  the  police 
power  of  the  states  in  the  absence  of  action 
by  Congress.    .    .    ,   The  inaction  of  Con- 
gress, however,  in  no  wise  affected  its  pow- 
er over  the  subject.   .   .    .   And  now  that 
Congress  has  acted,  the  laws  of  the  states, 
in  so  far  as  they  cover  the  same  field,  are 
superseded,  for  necessarily  that  which  is 
not  supreme  must  yield  to  that  which  is." 
The  opinion  likewise  holds  that  the  dis- 
trilHiticni  of  the  damages  recoverable  under 
the  act  of  April  22,  1908,  for  the  death  of 
an  employee  while  engaged  ia  interstate 
47  UBj!l{NA) 


commerce,  is  governed  by  the  provisiwu  of 
that  act,  which  necessarily  supersede  any 
state  legislation  that  would  otherwise  ap- 
ply; and,  furthermore,  that  the  enforce- 
ment of  rights  under  the  act,  supra,  are  not 
even  impliedly  restricted  to  tiie  Federal 
courts,  but  may  be  enforced  in  the  state 
courts  as  well;  concurrent  jurisdiction  to 
that  end  being  conferred  1^  the  judiciary 
act  <d  August  13,  1888  (chapter  868,  %  1, 
25  Stat,  at  L.  433,  U.  S.  Comp.  Stat.  1901, 
p.  608),  and  recognized  1^  the  amendment 
of  April  6,  1910  (chapter  143,  S  1>  36  Stat, 
at  L.  291,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1324),  to  the  original  employers*  lia- 
bility act.    In  response  to  the  su^estion 
that,  if  the  act  of  Congress  is  not  in  har- 
mony with  the  policy  of  a  state,  the  courts 
of  the  state  would  be  free  to  decline  juris- 
dictim,  the  opinion  declares  such  a  propo- 
sition "inadmissible,  because  it  presupposes 
what  in  l^;al  contemplation  does  not  exist. 
When  Congress,  in  the  exertion  of  the  pow- 
er  confided   to   it   by   the  Constitution, 
adopted  that  act,  it  spoke  for  all  the  peo- 
ple and  all  the  states,  and  thereby  estab- 
lished a  policy  for  alL   ...   As  was  said 
by  this  court  in  Clafiin  in  Houseman,  93  U. 
S.  130,  136,  137,  23  L.  ed.  833,  838:  TTie 
laws  of  the  United  States  are  laws  in  the 
several  states,  and  just  as  much  binding  on 
the  citizens  and  courts  thereof  as  the  state 
laws  are.    .    .    .    If  an  act  of  Congress 
gives  a  penalty  [meaning  civil  and  reme- 
dial] to  a  party  aggrieved,  without  speci- 
fying a  remedy  for  its  enforcement,  there 
is  no  reason  why  it  should  not  be  enforced, 
if  not  provided  otherwise  by  some  act  of 
Congress,  by  a  proper  action  in  a  state 
court.   The  fact  that  a  state  court  derives 
its  existence  and  functions  from  the  state 
laws  is  no  reason  why  it  should  not  afford 
relief,  because  it  is  subject,  also,  to  the 
laws  of  the  United  States,  and  is  juat  as 
much  bound  to  recognize  these  as  operative 
within  the  state  as  it  is  to  recognize  the 
state  laws.   The  two  together  form  one  sys- 
tem of  jurisprudence,  which  constitutes  the 
law  of  the  land  for  the  state;  and  the 
courts  of  the  two  jurisdictions  are  not  for- 
eign to  each  other,  nor  to  be  treated  by 
each  other  as  such,  but  as  courts  of  the 
same  country,  having  jurisdiction  partly 
different  and  partly  concurrent.    ...  It 
is  true  the  sovereignties  are  distinct,  and 
neither  can  interfere  with  the  proper  juris- 
diction of  the  other,  as  was  so  clearly 
shown  by  Chief  Justice  Taney  in  the  case 
of  Ableman  v.  Booth,  21  Uow.  600,  16  L. 
ed.  169,  and  hence  the  state  courts  have  no 
power  to  revise  the  action  of  the  Federal 
courts,  nor  the  Federal  the  state,  except 
where  the  Federal  Constitution  or  Igma  are 
inTolved.    But  this  is  no  reason  why  the 
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itate  coarta  should  not  be  open  for  the 
prosecution  of  righta  growing  out  of  the 
laws  of  the  United  States,  to  which  their 
Jurisdiction  is  competent,  and  not  denied.' 
We  are  not  disposed  to  believe  that  the 
ezerciae  of  jurisdiction  by  the  state  courts 
will  be  attended  by  any  appreciable  incon- 
venience or  confusion;  but,  be  this  as  it 
may,  it  affords  no  reason  for  declining  a 
juriBdiction  conferred  by  law.  The  exist- 
ence of  the  jurisdiction  creates  an  implica- 
tion of  duty  to  exercise  it,  and  that  its 
exercise  may  be  onerous  does  not  militate 
against  that  implication.  Besides,  it  is 
neither  new  nor  unusual  in  judicial  pro- 
ceedings to  apply  different  rules  of  la^  to 
different  situations  and  subjects,  even  al- 
though possessing  some  elements  of  simi- 
larity, as  where  the  liability  of  a  public 
carrier  for  personal  injuries  turns  upon 
whether  the  injured  person  was  a  passen- 
ger, an  employee,  or  a  stranger.  But  it 
never  has  been  supposed  that  courts  are  at 
liberty  to  decline  ci^izance  of  cases  of  a 
particular  class  merely  because  the  rules 
of  law  to  be  applied  in  their  adjudication 
are  unlike  those  applied  in  other  cases. 
We  conclude  that  rights  arising  under  the 
act  in  question  may  be  enforced  as  of  right 
in  the  courts  of  the  state,  when  their  juris- 
diction, as  prescribed  by  local  laws,  ia  ade- 
quate to  the  occasion." 

Since  Mondou  v.  New  York,  N.  H.  &  H. 
B.  Co.  supra,  was  decided,  two  others,  Mis- 
souri, K.  &  T.  R.  Co.  T.  Wulf,  226  U.  S. 
S70,  57  L.  ed.  355,  33  Sup.  Ct.  Rep.  135, 
and  Michigan  C.  R.  Co.  t.  Vreeland,  227 
U.  S.  50,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
102,  have  been  decided  the  Supreme 
Court  of  the  United  States,  in  each  of 
which  was  rei^Biined  the  doctrine  an- 
nounced in  the  Mondou  Case,  that,  with  re- 
spect to  the  liability  of  interstate  carriers 
by  railroad  to  their  employees  injured  in 
such  commerce,  a  recovery  hj  the  injured 
emplc^ee,  or  ^r  hia  death  by  his  peiSMtal 
TepreaentatiTe,  could  be  had  only  under  the 
employers'  liability  act  of  April  22,  1908, 
and  thai  rach  act  supersedes  all  state  laws 
upon  the  subject.  In  Missouri,  E.  &  T.  R. 
Co.  V.  Wulf,  supra,  it  was  also  held  that  a 
reference  to  a  state  statute  in  the  petitiim 
in  an  action  which  could'  l^ally  rest  only 
up«i  the  employers'  liability  act  of  April 
22,  1908,  wbtdi  supersedes  state  laits  upon 
the  subjeet,  did.  not  invalidate  the  pleading 
any  more  than  would  mention  of  a  repealed 
statute.  As,  upon  the  admitted  facts  of 
the  instant  ease,  appellant^s  liability,  if 
any,  for  the  death  of  the  decedent,  must 
be  made  to'  rest  upon  the  anployers'  lia- 
bility act  of  April  22,  1908,  and  the  peti- 
tion failed  to  allege  that  the  decedent  left 
surviving  him  any  one  of  the  beneficiaries 
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named  by  that  act  in  whose  behalf  a  re- 
covery against  appellant  could  be  had,  it 
did  not  state  a  cause  of  action,  hence  the 
demurrer,  filed  to  it  by  appellant  should 
have  been  sustained. 

We  do  not  overlook  the  fact  that  after 
the  evidence  was  all  in.  appellee  offered  to 
file  an  amended  petition  in  which  it  was 
alleged  "that  the  decedent,  Joe  Doherfy, 
did  not  leave  any  wife  or  children,  father 
or  mother,  surviving  him;  that  the  said 
Joe  Doherty  left  surviving  him  the  plain- 
tiff, John  Doherty,  a  brother,  and  Margaret 
Doherty,  a  sister,  and  Mary  Doherty  O'Don- 
netl,  another  sister,  George,  Fat,  Mac, 
James,  and  Thomas  Doherty,  brothers  of 
deceased,  his  next  of  kin  who  were  depend- 
ent upon  him;  and  that  since  the  death  of 
said  Joe  Doherty  one  of  the  eaid  sisters, 
to  wit,  Mary  Doherty  O'Donnell,  died,  his 
next  of  kin,  who  was  dependent  upon  him 
at  the  time  of  his  death;  that  the  said 
deceased  sister  left  surviving  her  children." 
If  there  had  been  any  evidence  conducing 
to  prove  that  the  decedent's  brothers  or 
sisters  or  any  of  them  mentioned  in  the 
amended  petition  were  depmdent  upon  him, 
the  filing  of  the  amended  petiti<m  would 
have  been  permissible  in  order  fo  make  the 
pleadings  conform  to  the  proof,  but  there 
was  no  such  evidence,  therefore  the  rejeo- 
tibn  of  the  amended  petition  was  not  an 
abuse  of  discretion. 

The  (Hily  evidence  introduced  on  that 
point  was  that  of  appellee,  who  testified 
that  the  decedent  had,  besides  the  broUiers 
before  mentioned,  two  sisters,  one  of  whom 
was  married  and  living  with  her  husband 
Ii^  Ireland;  the  other,  a  sister  of  eharify, 
residing  in  a  convent  in  Virginia  and  de- 
voting her  time  and  services  to  the  Catliolic 
Church  and  its  benevolences.  Appellee  ad- 
mitted the  sister  of  obarity  was  sapptsted 
by  her  church,  and  that  she  did  not  ask  for 
nor  receive  assistance  from  the  decedent. 
He  said  the  decedent  had  scanetimes  sent 
money  to  the  married  sister  in  Ireland, 
which  he  had'  on  more  than  one  occasion 
borrowed  of  him  for  that  purpose,  but  did 
not  say  that  the  money  borrowed  of  him 
was  in  fact  Bent  the  sister,  or  that  she  was 
dependent  upon  the  decedent.  Whether  the 
money  the  latter  aent  her  was  in  payment 
of  a  debt  or  for  her  support  he  did  not 
know,  or,  at  any  rate,  did  not  say;  nor 
did  he  undertake  to  state  that  the  husband 
of  the  sister  in  Ireland  was  unable  to  sup- 
port his  wife  and  children.  The  death  of 
the  sister  in  Irelaud  occurred  since  that 
of  the  decedent,  and  the  names  of  her  sur- 
viving children  do  not  even  appear  in  the 
record.  There  was  no  attempt  on  the  part 
of  appellee  to  show  that  he  <»-  the  other 
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brothers  of  the  decedent  were  in  any  way 
dependent  upon  him. 

In  order  to  make  one  a  dependent  bene- 
ficiary under  the  employers'  liability  act, 
he  or  she  must  have  sustained  some  pecun- 
iary loss  on  account  of  the  death  of  the 
decedent,  and  the  damages  recoverable  "are 
such  as  flow  from  the  deprivation  of  the 
pecuniary  benefits  which  the  beneflciariee 
might  have  reasonably  received,  if  the  de- 
ceased had  not  died  from  hia  injuries."  As 
said  in  Michigan  C.  R.  Co.  v.  Vreeland, 
supra;  "The  pecuniary  loss  is  not  depend- 
ent upon  any  legal  liability  of  the  injured 
person  to  the  beneficiary.  That  is  not  the 
sole  teat.  There  must,  however,  appear 
some  reasonable  expectation  of  pecuniary 
assistance  or  support  of  which  they  have 
been  deprived.  Compensation  for  such  loss 
manifestly  does  not  include  damages  by 
way  of  recompense  for  grief  or  wounded 
feelings.  .  .  .  Pecuniary  loss  or  damage 
must  be  one  which  can  be  measured  by 
some  standard.  It  is  a  term  employed  ju- 
dicially, 'not  only  to  express  the  character 
of  the  loas  of  the  bei^eficial  plaintiff  which 
is  the  foundation  of  the  recovery,  but  also 
to  discriminate  between  a  material  loss 
which  is  susceptible  of  pecuniary  valuation, 
and  that  inestimable  loss  of  the  society 
and  ccHupanionsbip  of  the  deceased,  relative 
upon  which.  In  the  nature  of  things,  it  is 
not  possible  to  set  a  pecuniary  valuation.' " 
Patterson,  Railway  Acci.  Law,  §  401;  Tif- 
fany, Death  by  Wrongful  Act,  S  163;  Illi- 
nois C.  R.  Co.  V.  Barron,  6  Wall.  fiO,  18 
L.  ed.  691;  Tilley  v.  Hudson  River  R.  Co. 
S4  y.  Y.  471;  Davis  v.  Guamieri,  45  Ohio 
SL  470,  4  Am.  St.  Rep.  648,  15  N.  E.  350; 
Hurst  V.  Detroit  City  R.  Co.  84  Mich.  539, 
48  K.  W.  44;  Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  329;  Louisville  &.  N.  R.  Co.  v. 
Ruah.  127  Ind.  645,  26  N.  E.  1010. 

The  evidence  being  wholly  insufficient  to 
■bow '  that  the  decedent  was  survived  by 
any  person  naturally  or  actually  dependent 
upon  htm,  in  the  meaning  of  the  employers' 
liability  act  of  April  22,  1908.  the  refusal 
by  the  trial  court  of  the  peremptory  in- 
■tmction  directing  a  verdict  for  appellant 
was  error.  No  right  of  recovery  in  behalf 
of  appellee  was  shown,  and,  having  failed 
to  manifest  such  right  under  the  employers' 
liability  act,  he  could  not  rest  his  right  to 
recover  on  the  statute  of  the  state.  Wheth- 
er he  could  have  done  so,  if  the  evidence 
had  ahown  that  the  decedent  was  not  at  the 
time  of  his  death  employed  by  appellant  in 
interstate  commeroe,  is  not  before  ue  for 
decision.  As  also  said  in  Michigan  C.  R. 
Co.  V.  Vreeland,  supra:  "We  may  not 
piece  out  this  act  of  Congress  by  resorting 
to  the  local  statutes  of  the  state  of  pro- 
cedure or  that  of  the  injuiy.  The  act  is 
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one  which  relates  to  the  liability  of  rail- 
road companies  engaged  in  interstate  com- 
merce to  their  employees  while  engaged  in 
such  commerce.  The  power  of  Congress  to 
deal  with  the  subject  comes  from  its  power 
to  r^ulate  commerce  between  the  slates." 

The  act  of  Congress,  though  paramoimt 
and  exclusive,  may  be  enforced  in  the  state, 
as  well  as  the  Federal,  courts;  therefore 
no  obstacle  stands  in  the  way  of  a  ready 
application  of  its  provisions.  The  conclu- 
sion we  have  reached  makes  it  unnecessary 
for  us  to  consider  appellant's  objections  to 
the  instructions  given  on  the  trial.  None 
of  them  should  have  been  given,  but  the 
jury  instead  should  have  been  peremptorily 
instructed  to  find  for  the  appellant. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  the  opinion. 

Nnnn,  J.,  dissenting: 

I  cannot  agree  to  the  opinion  in  deciding 
that  the  act  of  Congress  covers  the  whole 
field  of  interstate  employees.  Such  an  em- 
ployee who  has  no  one  dependent  upon  him 
within  the  meaning  of  the  statute  is  not 
touched  by  the  act;,  he  is  left  to  the  dif- 
ferent jurisdictions  of  the  law  goremlng 
his  case. 

The  Mondou  and  the  other  two  cases 
since  decided,  which  are  referred  to  in  the 
opinion,  were  cases  where  the  employees 
engaged  in  interstate  commerce  left  persons 
dependent  upon  them  within  the  meaning 
of  the  act.  Consequently,  all  that  was  said 
in  those  cases  was  applicable  to  such  cases, 
— they  were  discussing  the  cases  before 
them.  There  has  never  been  a  case  in  the 
Supreme  Court  of  the  United  States  de- 
ciding the  exact  question  herein  considered, 
but  they  have  discussed  questions  of  simi- 
lar character.  It  would  seem  that  our  stat- 
ute (§6)  is  not  in  confiict  with  the  Federal 
act.  It  does  not  deny  or  change  any  right 
given  under  the  employers'  liability  act, 
but  covers  a  field  not  touched-upon  by  Con- 
gress, and  one  which  Congress  did  not  in- 
tend to  disturb.  See  Covington  A  C.  Bridge 
Co.  V.  Kentucky,  164  U.  S.  204,  88  L.  ed. 
962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087;  Sherlock  Ailing,  03  U.  B.  99, 
23  L.  ed.  810;  Smith  v.  Alabama,  124  U. 
S.  466,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  664;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  T.  Illinois,  177  U.  S.  614, 
44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Mis- 
souri K.  &  T.  R.  Co.  V.  Haber,  169  U.  B. 
613,  42  L.  ed.  878,  18  Sup.  Ct.  488;  Gulf, 
C.  4  S.  F.  R.  Co.  V.  Hcfiey,  168  U.  S.  98, 
39  L.  ed.  010,  16  Sup.  Ct.  Rep.  802;  Hen- 
nington  V.  Georgia,  163  U.  S.  299.  41  L.  ed. 
166,  16  Sup.  Ct.  Rep.  1086;  Qladaon  v. 


Minnesota,  166  U.  S.  427,  41 
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17  Sup.  Ot.  Rep.  027 ;  Siiraot  t.  DaTenport, 
22  How.  227,  16  L.  ed.  243;  Fitch  t.  Liv- 
ingston, 4  Sandf.  492;  Miinn  t.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77. 

It  tUI  also  be  noticed  tbat  the  act  itself 
says  that  it  is  for  the  boieftt  of  interstate 
employee  in  "certain  cases,**  and  those  em- 


pli^ees  faariDg  no  one  dependent  npon  them 
are  excluded.  I  also  cannot  sgree  with  the 
court's  conclusion  upon  the  subject  ot  de- 
pendency. 

For  tbess  reasons^  I  dissent  from  the 

opinion  by  tiie  court. 


yote.  —  CoruitituttonaUty,  appHeattont 
and  effect  of  Federal  employers'  lia- 
bility act. 

I.  Introduction  and  scope  of  note,  38. 
II.  Validity  and  conatruction  general^. 

1.  Constitutionality,  39. 

2.  Ketroactive  operation,  46. 

3.  Liberal  or  strict  construction, 

46. 

III.  Operation  and  effect  generally. 

1.  General  purpose  and  effect,  46. 

2.  Superseding  state  laws,  47. 

IV.  Contracts   exempting   carriers  from 

liability — benefit  associations,  50. 
V.  Kegligence,  existence  of,  as  basis  of 

liability,  50. 
VI.  "Ways,"  what  constitute,  51. 
VII.  When  employees  deemed  to  be  engaged 
in  interstate  commerce. 

1.  General    principles  applicable, 

62. 

2.  Wbat  constitutes,  64. 

3.  General  effect  of  decisions,  60. 
VIII.  Defenses  abrogated  or  modified. 

1.  Fellow-serrant  doctrine,  60. 

2.  Contributory  negligence,  61. 

3.  Assumption  of  risk,  62. 

IX.  For  whose  benefit  tbe  statute  inures; 
survival  of  action. 

1.  Employees  of  other  companies,  64. 

2.  Injured  employee,  64. 

3.  In  case  of  death  of  the  employee. 

(1)  Nature  of  action,  64. 

(2)  Beneficiaries;   necessity  of 

existence  and  dependence 
of,  65. 

(3)  Survival  of  tbe  employee's 

action. 

(a)  Under   the  original 

act,  66. 

(b)  Under    the  amend- 

ment of  1910,  67. 

Z.  Jurisdiction. 

1.  Of  Federal  courts,  87. 

2.  Removal  of  causes,  69. 

3.  Enforcement   in   state  courts, 

72. 

4.  Enforcement  in  admiralty,  78. 
XI.  Parties. 

1.  Plaintiff,  73. 

2.  Defendant,  74. 
XII.  Pleading. 

1.  Complaint,  sufficiency  of,  74. 

2.  Necessity  of  pleading  the  stat- 

ute; judicial  notice,  75. 
8.  Answer,  sufficiency  of,  76. 
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XIII.  Practice  generally. 

1.  In  general,  76. 

2.  When  rights  under  tht  act  are 

waived,  76. 
8.  Election  of  remedies,  78. 
4.  Administration  for  sole  porpoM 

of  bringing  action,  78. 
6.  Time  within  which  action  must 

be  brought,  78. 

6.  Recovery  under  state  law  when 

action  under  statute  fails, 
79. 

7.  Final  judgment  in  state  court  aa 

bar  to  ac^on  under  statute 

79. 

XIV.  Damages. 

1.  Elements  and  measure  of  dam- 

ages, 80. 

2.  Amount  tff  damsges,  83. 

/.  /ntroduoKon  and  ecope  of  note. 

The  first  Federal  employers'  liability  act 
was  passed  in  1906,  while  the  second  waa 
passed  in  190S,  shortly  after  tbe  first  had 
been  declared  unconstitutional  in  its 
application  to  commerce  between  the 
states.  As  is  generally  the  case  after  the 
passage  of  any  act  which  makes  radical 
changes  in  the  existing  laws,  especially 
where  the  statute  is  construed  in  a  large 
number  of  jurisdictions,  the  earlier  deci- 
sions upon  its  constitutionality,  applica- 
tion, and  effect  are  confused  and  confiict- 
ing.  But  in  a  number  of  cases,  the  United 
States  Supreme  Court,  which  is  the  court 
of  last  resort  in  all  cases  arising  under 
the  act,  has  recently  passed  upon  different 
phases  of  the  act,  and  it  may  be  said  that, 
for  the  most  part  at  least,  the  various 
vexatious  questions  arising  under  the  act 
have  been  determined. 

It  is  the  purpose  of  tbe  present  not«  to 
bring  together  in  one  place  all  the  various 
decisions  in  which  the  act  has  been  passed 
upon  and  construed,  regardless  of  the  par- 
ticular point  actually  decided  by  the 
court. 

The  name  which  has  been  generally  ap- 
plied to  the  act  is  unfortunate  in  one  par- 
ticular. The  term  "employers'  liability 
act"  has  been,  by  practically  unanimous 
consent,  applied  to  the  English  act  of  1880 
and  the  various  statutes  modeled  there- 
after. The  Federal  act  bears  no  resem- 
blance whatever  to  the  English  act  of  1880, 
except  so  far  as  it  provides  ^^^t^^  master 
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is  U^tle  lor  defect*  in  various  applianccB, 
ete^  which  is  «  mere  codification  of  the 
common  law.  The  statute  does,  however, 
resemUe  the  statutes  of  various  states  the 
principal  purpose  of  which  is  to  abrogate 
in  whole  or  in  part  the  fellow  servant  rule 
in  the  ease  of  railroads  and  in  some  cases 
certain  other  designated  emplc^ers.  Hie 
better  title  for  the  act,  or  rather  one  which 
might  lead  to  less  confusion,  woald  be  the 
"Federal  fellow  servant  act." 

The  original  act  of  1908  is  set  out  in 
fall  at  page  32,  ante.  The  statute  was 
materially  amended  in  1010,  by  elaborating 
i  8  and  by  adding  g  9.  These  sections 
now  read  as  follows: 

"Sec  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause 
of  action  accrued.  Under  this  act  an  ac- 
tion may  be  brought  in  a  circuit  court  of 
the  United  States,  in  the  district  of  the 
residence  of  the  defendant,  or  in  which  the 
cause  of  action  arose,  or  in  which  the  de- 
fendant shall  be  doing  business  at  the 
time  of  commencing  such  action.  The  ju- 
risdiction of  the  courts  of  the  United 
States  under  this  act  shall  be  concurrent 
with  that  of  the  courts  of  the  several 
•tates,  and  no  ease  arising  under  this  act 
and  brought  in  any  state  court  of  compe- 
tent jurisdiction  shall  be  removed  to  any 
court  of  the  United  States.    .    .  ." 

"^ec  B.  That  any  right  of  action  given 
by  this  act  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  repre- 
sentative^ for  the  benefit  of  the  surviving 
widow  or  ha^nd  and  children  of  such 
employee,  and  if  none,  then  of  such  em- 
ployee's parents;  and  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employee; 
but  in  such  cases  tiiere  shall  be  only  one 
recovery  for  the  same  injury."  36  Stat, 
at  L.  291,  chap.  143,  U.  S.  Comp.  BUt. 
Snpp.  1911,  pp.  1324,  1326. 

As  to  duty  and  liability  under  the  Fed- 
eral and  state  railway  and  safety  appliance 
act,  see  note  to  Chicago,  M.  &  fit.  P.  R. 
Co.  T.  United  States,  20  L.R^.(N.S.)  473, 
■Qpplementary  note  to  Lake  Shore  &  M.  S. 
B.  Co.  V.  Benson,  41  L.R.A.(N.S.)  49. 

The  constitutionality  and  application  of 
the  state  statutes  abrogating  the  fellow 
■err ant  rule  are  discussed  in  notes 
to  Louisville  A  N.  R.  Co.  v.  Melton,  post, 
84,  and  Missouri  P.  R.  Co.  t.  Smith,  post, 
113,  and  the  earlier  notes  therein  referred 

tOL 

O.  FflUdUy  and  eoiMtnieUoM  gmtmraUif. 

1.  ConatUtaUnuOttv. 

It  is  BOW  fully  settled  that  "Congress, 
ia  the  exertion  of  its  power  over  interatate 
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commerce,  may  regulate  the  relations  of 
common  carriers  by  railroad  and  their  em- 
ployees while  both  are  engaged  in  such 
commerce,  subject  always  to  the  limita- 
tions prescribed  in  the  Constitution,  and 
to  the  qualification  that  the  particulars  in 
which  those  relations  are  regulated  must 
have  a  real  or  substantial  connection  with 
the  interstate  commerce  in  which  the  car- 
riers and  their  employees  are  engaged."  ^ 
The  same  view  was  taken  in  a  case  arising 
under  the  act  of  1908  1^  a  lower  Federal 


iSecond    Employers'    Liabill^  Cases 
(Mondou  T.  New  York,  N.  H.  k  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(NS.) 
44,  32  Sup.  Ct.  Hep.  169,  1  N.  C.  C.  A- 
876.    There  the  court,  in  discussing  the 
act  of  1908,  formulated  the  two  following 
propositions  as  being,  with  several  others, 
no   longer   open   to   dispute:    "5.  Among 
the  instruments  and  agents  to  which  the 
power  extends  are  the  railroads  over  which 
transportation  from  one  state  to  another 
is  conducted,  the  engines  and  cars  by  which 
Budi  transportation  is  effected,  and  all  who 
are  in  any  wise  engaged  in  such  transpor- 
tation, whether  as  common  carriers  or  as 
their  employees.  6.  The  duties  of  common 
carriers  in  respect  of  the  safety  ol  their 
employees,  while  both  are  engaged  in  com- 
merce among  the  states,  and  uie  liability 
of  the  former  for  injuries  sustained  by 
the  latter,  while  both  are  so  engaged,  have 
a  real  or  substantial  relation  to  such  com- 
merce, and  therefore  are  within  the  range 
of  this  power." 

In  Employers*  Liability  Gases  (Howard 
V.  Illinois  a  R.  Co.)  207  U.  S.  463,  62  U 
ed.  297,  28  Sup.  Ct.  Rep.  141,  affirming  14S 
Fed.  997,  where  the  act  of  1906  was  under 
discussion,  White,  J.,  in  stating  the  opin- 
ion of  the  court,  which  was  unanimous  on 
this  point.  Mid:    "We  think  the  unsoimd- 
ness  of  the   contention  that,  because  the 
act  regulates  the  relation  of  master  ana 
servant,    it    is    unconstitutional,  becMW. 
under  no  circumstoncea  and  to  no 
can  the  regulation  of  such  subject  be  witn- 
in  the  grant  of  authori*y  to  *^ 
merce.  Is  demoiistraMe.    We  »y  tMa^ 
cansTwe  fail  to  nerceive  any  juat  r^SMl 

for  holding  that  <5ongr^  ^rm^ter^^rd 
er  to  reEiilato  the  relation  of  master  and 
Srv^nt  to  the  extent  that  regulations 
rdVpted  by  Congress  on  that  subject  are 
Sy  coXed  tS  interstate  commerce^  and 
Jhere^fore  .re  within 

that  commerce,  or  within  the  authoriW 
Biven  to  use  all  means  appropriate  to  the 

h;°^d:^r*^.^x5?r^"s«8  U.  8.  1«1. 
62  iT^    436,  28  Sup-  Ct.  Kep.  277.  \i 
Ann.  CaB.  764,  the  court  in  discussing 
erally  the  powers  of  Confess,  sa,^. 
tt,at%»ae  [the  Emphjyers' Xiabillty  Qaaesl 
the  court  austaineA  the  authority  of  Con- 
eress  under  its  power  to  regulate  interstate 
f^merce,  to  P/«?"^  *J«  ^'abUiW. 
as  between  ^  iU  «£l 

ployeea    in   such  intersUte  eonna«rce,  is 

Digitized  byGoOglC 


40 


NOTB  TO  LAUPHERE  t. 


OREGON  R.  k  NAV.  00. 


court,  prior  to  the  decision  of  the  United 
States  Supreme  Court.  > 

The  first  attempt  of  Congress  to  regulate 
the  liability  of  interstate  carriers  to  their 
empl<^ee8  was  held  to  be  invalid  as  "be- 
ing addressed  to  all  common  carriers  en* 
gaged  in  interstate  commerce,  and  impos- 
ing a  liability  upon  them  in  favor  of  an; 
of  their  employees,  without  qualification  or 
restriction  as  to  the  business  in  which  the 
carriers  or  their  employees  may  Ik  engaged 
at  the  time  of  the  injury,  of  necessity 
[it]  includes  subjects  wholly  outside  of  the 
power  of  Congress  to  regulate  commerce." 
The  justices  who  toolc  this  position  rejected 
the  contention  **tha1^  because  the  statute 
Bi^s  carriers  engaged  in  commerce  between 
the  states,  etc.,  therefore  the  act  should  be 
interpreted  as  being  exclnsively  applicable 
to  the  interstate  c<Bnmeree  business,  and 
none  other  of  such  carriers,  ami  that  the 
words  'any  employee,'  as  found  in  the 

cases  of  personal  injuries  .  .  .  while 
actually  engaged  in  such  commerce." 

>  Zilcoa  T.  Orqjon  R.  ft  Net.  Co.  179  Fed. 
803. 

S  Employers'  Liability  Cases,  supra. 

4  The  oisagreement  of  Justices  Moody, 
Harlan,  and  McKenna  was  based  upon  the 
ground  that  the  act  should  not  be  con- 
strued as  including  intrastate  commerce. 
Discussing  the  theory  upon  which  the  ma- 
jority proceeded,  viz.,  that,  as  there  was  no 
qualification  of  or  exception  to  the  gen- 
erality of  the  language  descriptive  of  the 
employees  or  instrumentalities,  it  must 
be  deemed  to  include  those  engaged  and 
used  solely  in  inbustate  commerce,  and 
even  in  manufacture,  as  well  as  tiiose  en- 
raged and  used  in  other  eommeree,  Moody, 
J.,  said:  "I  venture  to  think  tiiat  this 
argument  rests  upon  too  narrow  ground. 
It  contemplates  merely  the  words  of  the 
statute;  it  shuts  out  the  light  which  the 
Constitution  sheds  upon  them;  it  overlooks 
the  significance  of  the  enumeration  of  the 
kinds  of  commerce  clearly  within  the  na- 
tional control,  and  the  omission  of  the  com- 
merce beyond  that  control, — an  enumera- 
tion and  omiraion  which  characterize,  color, 
and  restrain  every  word  of  the  statute, — 
and  it  neglects  the  presumptions  in  favor 
of  the  validity  of  the  law  and  of  the 
obedience  of  Congress  to  the  commands  of 
the  Constitution,  which  cannot  with  propri- 
ety be  disr^arded  by  this  court  Taking 
into  account  these  missing  aids  to  constme- 
tion,  it  becomes  quite  easy,  quite  reasonable, 
and,  in  my  opinion,  quite  necessary,  to  con- 
strue the  act  as  conferring  its  benefits  only 
upon  employees  engaged  in  some  fashion  in 
the  commerce  which  is  enumerated  in  it, 
and  is  undoubtedly  under  the  control  of 
Congress.  Even  without  these  guides  for 
discovering  the  intent  of  Congress,  which 
tite  uniform  practice  of  the  court  compels 
na  to  use,  it  is  natural  to  suppose  that, 
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statute,  should  be  held  to  mean  any  em- 
ployee when  such  employee  is  engaged  only 
in  interstate  commerce."  * 

It  was  observed  that  the  acceptance  of 
the  contention  would  necessitate  "writing 
into  the  statute  words  of  limitation  and  re- 
striction not  found  in  it,"  and  that,  if  the 
statute  were  modified  in  this  manner,  the 
result  would  be  to  restrict  its  operation 
with  respect  to  the  District  of  Columbia 
and  the  territories.  It  was  also  held  that 
the  subjects  in  r^^rd  to  which  Congress 
was  competent  to  legislate  were  so  blended 
in  the  act  with  subjects  to  which  its  consti- 
tutional powers  did  not  extend,  that  they 
could  not  be  separated.  Consequently  the 
whole  act  must  be  pronounced  invalid. 

Four  of  the  justices  dissented  from  this 
decision.  *  Mr.  Labatt,  in  his  work  on  Mas- 
ter and  Servant,  calls  attention  to  the  prin- 
ciple of  construction'  upon  which  the  major- 
ity proceeded  and  cal&  it  "far-reaching."* 

when  territorial  interstate,  and  foreign 
carriers  only  are  mentioned,  and  every  such 
carrier  is  declared  to  be  liable  'to  any  of 
its  employees,'  only  its  employees  in  such 
commerce  are  intended.  With  those  ^ides, 
the  conclusion  appears  to  me  irresistible, 
for  they  show  that  if  the  words  'any  of 
its  employees;'  In  the  context  where  thety 
are  used,  are  capable  of  meaning  all  of  the 
employees  ubon  any  kind  of  work,  yet  their 
generality  should  be  restrained  so  as  to 
include  only  those  who  are  subject  to  the 
power  of  the  lawmaking  body." 

Justice  Holmes  dellTered  a  separate  dis- 
senting opinion,  in  which  he  to<^  the  posi- 
tion that  the  phrase  "every  common  car- 
rier engaged  in  trade  and  commerce"  might 
be  construed  as  meaning  "while  engaged  in 
commerce." 

B  8  Labatt,  Mast,  k  S.  2d  ed.  §  2798.  The 
learned  writer  says:  "In  view  of  the  en- 
actment of  the  amended  statute,  noticed 
in  the  following  section,  the  actual  con- 
clusion arrived  at  in  this  case  is  no  longer 
of  any  practical  interest,  so  f ar  aa  regarda 
the  actual  subject-matter  involved.  Bat 
the  principle  of  construction  upon  whidi 
the  court  proceeded  is  one  of  living  force 
and  great  importance.  It  may,  perhaps,  be 
enumerated  thus:  Where  the  persons  desig- 
nated as  being  within  the  purview  of  a 
statute  are  described  by  generic  terms  which 
on  their  face  are  applicable  both  to  per- 
sons who  below  to  a  class  with  reference 
to  which  the  legislature  is  competent  to 
make  regulations,  and  also  to  persons  who 
do  not  belong  to  Such  a  class,  a  court  can- 
not, for  the  purpose  of  upholding  the  stat- 
ute, treat  it  aa  being  applicable  only  to  the 
former  class,  even  though  there  may  be 
a  probability  approaching  to  a  reasonable 
certainty  that  the  legislature  intended  that 
it  should  be  of  this  limited  scope.  The 
full  effect  of  such  a  far-reaching  principle 
remains  to  be  seen.** 
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this  decision  of  the  United  States  Sa- 
preme  Court  a  number  of  decisions  of  the 
lower  Federal  courti  were  overruled.  In 
one  of  the  inferior  Federal  courts,  the  act 
of  1906  waa  held  to  be  unconstitutional 
not  only  as  an  attempt  to  regulate  intra- 
state commerce,  but  also  because  the  sub- 
ject-matter of  the  act,  viz.,  the  creation  and 
enforcement  of  liabilities  growing  out  of 
the  negligence  of  common  carriers  to  their 
employees,  was  not  a  regulation  of  commerce 
betwera  the  Btates,  within  the  meaning  of 
that  phrase  in  the  Constitution,  t  As  is 
shown  in  note  1,  supra,  although  the  Su- 
preme Court  was  not  required  to  pass  di- 
rectly upon  this  question,  nevertheless  in 
the  (pinion  of  the  court  Congress  did  have 
the  power  to  relate  nwh  liabilities. 

•  By  the  ruling  of  the  Federal  Supreme 
Court  the  authority  of  some  decisions  of 
inferior  Federal  courts  which  affirmed  or 
aasomed  the  validity  of  the  act  is  destroyed, 
in  so  far  as  th^  turned  upon  that  factor. 
Spain  T.  St.  Louis  &  S.  F.  R.  Co.  151  Fed. 
52£;  Snead  t.  Central  of  Georgia  R.  Co. 
151  Fed.  60S;  Malloy  v.  Northern  P.  R.  Co. 
191  Fed.  1010;  Kelley  v.  Great  Northern 
R.  Co.  152  Fed.  211;  Plummer  t.  North- 
em  P.  R.  Co.  162  Fed.  206;  Hall  T.  Chicago, 
R.  I.  &  P.  R.  Co.  149  Fed.  664. 

In  Hall  V.  Chicago,  R.  I.  &  P.  R.  Co. 
tupra,  it  was  held  that,  under  the  act  of 
IfKM,  it  was  the  interstate  character  of  the 
carrier,  ratho:  than  the  particular  employ- 
ment in  which  the  onployee  was  engaged, 
that  was  controlling. 

T  Brooks  T.  Sonthem  P.  R.  Co.  148  Fed. 
966. 

*In  sustaining  the  act  of  1906  in  Its 
application  to  the  District  of  Columbia  and 
the  territories,  the  Federal  Supreme  Court 
in  El  Paso  A  N.  E.  R.  Co.  v.  Gutierrez,  215 
V.  S.  87,  64  L.  ed.  106,  30  Sup.  Ct.  Rep. 
SI,  affinning  102  Tex.  878,  117  S.  W.  426, 
nid:  "When  we  consider  the  purpose  of 
Congress  to  regulate  the  liability  of  em- 
ployer to  employee,  and  its  evident  inten- 
tion to  change  certain  rules  of  the  common 
law  which  theretofore  prevailed  as  to  the 
responsibility  for  negligence  in  the  con- 
duct of  the  business  of  transportation,  we 
think  that  it  is  apparent  that,  had  Congress 
lot  undertaken  to  deal  with  this  relation 
ia  the  states  where  it  had  been  regulated 
by  local  law,  it  would  have  dealt  with  the 
Bobject  and  enacted  the  curative  provisions 
of  the  law  applicable  to  the  District  of  Co- 
lombia and  the  territories,  over  which  its 
plenary  power  gave  it  the  undoubted  right 
to  pass  a  controlling  law,  and  to  make  uni- 
fonn  regulations  governing  the  subject." 

*The  dHMtitntionatiW  of  the  act  of  1906 
at  applied  to  the  territory  of  New  Mexico 
was  upheld  in  Friday  v.  Santa  Fe  C.  R.  Co. 
W  N.  M.  434,  320  Pac.  316;  Gutierrez  v. 
El  Paso  ft  N.  E.  R.  Co.  102  Tex.  378.  117 
a  W,  426;  AtchisMi,  T.  &  S.  F.  R.  Co.  v. 
Pickms,  —  Tex.  CiT.  App.  — ,  118  S.  W. 

vn. 
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In  a  later  case  in  the  Supreme  Court,  it 
was  explained  that  the  general  language 
used  in  the  opinion  delivered  by  the  court 
was  not  to  be  understood  as  aflirnHng  the 
unconstitutionality  of  that  part  of  the  stat- 
ute which  defines  the  liability  of  carriers 
engaged  in  commerce  in  the  territories 
and  the  District  of  Columbia.  *  The  stat- 
ute has  also  been  upheld  as  applied  to  the 
District  of  Columbia  and  the  territories  in 
a  number  of  the  state  courts.*  The  position 
taken  by  the  courts,  in  thus  upholding  the 
statute,  was  that  the  portion  of  the  statute 
referring  to  commerce  between  the  states 
was  severable  from  that  referring  to  the 
District  of  Columbia  and  to  the  terri- 
tories. 10  Bat  the  general  language  used  by 
the  Supreme  Court  in  the  earlier  case  mis- 

The  act  of  1906  is  constitutional  as 
applied  to  actions  baspd  on  injuries  occur- 
ring in  the  Indian  territory.  Missouri.  K. 
4  T.  R.  Co.  V.  Poole  —  Ttx.  Civ.  App.  — , 
123  S.  W.  1176. 

The  constitutionality  of  the  act  of  1006 
as  applied  to  the  District  of  Columbia  waa 
upheld  in  McNamara  t.  Wa^ington  Ter- 
minal Co.  3S  App.  D.  C.  230;  Hyde  t.  South- 
ern R.  Co.  31  App,  D.  C.  466;  Philadelphia, 
B.  &  W.  R.  Co.  V.  Tucker.  36  App.  D.  a 
123,  —  L.R^.(N.S.)  — . 

Win  Hyde  v.  Southern  R.  Co.  31  App. 
D.  C.  466,  it  was  held  that  the  act  of  1006 
was  constitutional  as  restricted  in  its  ap- 
plication to  the  District  of  Columbia  and 
the  territories  of  the  United  State*;  by 
merely  striking  out  the  second  clause,  which 
referred  to  commerce  between  the  states,  the 
section  would  be  perfect  and  complete, 
without  the  addition  of  a  new  word  or  the 
slightest  change  in  the  meaning  of  one  that 
had  been  used.  It  was  also  held  that  there 
was  no  reason  to  doubt  that  Congress  would 
have  enacted  the  bill  with  its  unconstitu* 
tional  provisions  eliminated. 

In  speaking  of  the  severability  of  the  in- 
valid and  the  valid  parts  of  the  act  of  1906. 
the  Federal  Supreme  Court  in  El  Paso  ft 
N.  £.  R.  Co.  V.  Gutierrez,  supra,  said: 
"Coming  to  consider  the  statute   in  the 
light  of  the  accepted  rules  of  construction, 
we  are  of  opinion  that  the  provisions  with 
reference   to   interstate   commerce,  which 
were  declared  unconstitutional  for  the  rea- 
sons stated,  are  entirely  separable  from, 
and  in  nowise  dependent  upon,  the  provi- 
sions of  the  act  repulating  commerce  with- 
in the  District  of  Columbia  and  the  terri- 
tories.    Certainly   these   provisions  could 
stand  in  separate  acts,  and  the  right  to 
regulate  one  class  of  liability  in  nowise  de- 
pends upon  the  other.   Congress  might  have 
regulated  the  subject  by  laws  applying  alone 
to  the  territories,  and  left  to  the  various 
states  the  regulation  of  the  subject-mat- 
ter within  their  borders,  as  had  been  the 
practice  ^or  many  years." 
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led  at  leut  one  of  the  state  ooarts.  U  The 
act  of  1908  has  also  been  upheld  in  a 
ease  inTolTing  foreign  commerce  u  in  one 
caee  upholding  the  act  of  1906,  the  rule 
was  asserted  that  Congress  has  the  power 
to  establish  the  rule  of  comparatire  ni^li* 
genoe  in  respect  to  employers  and  em- 
ployees engaged  in  interstate  commerce;  to 
this  extent,  at  least,  the  case  has  the  sup- 
port of  the  Supreme  Court,  u 

The  passage  of  the  act  of  1900  did  not  in- 
Talidate  State  l^Islation  relative  to  the 
liability  of  interstate  carriers  to  their  em- 
ployees, since  the  act  was  inTalid,  and  con- 
sequently it  was  inoperatiTe  for  any  pur- 
pose.M 

There  seems  to  be  »nne  dlfflcnlfy  in  recon- 
ciling on  any  broad  ground  the  position 
taken  by  the  United  States  Supreme  Court 
in  upholding  tiie  Federal  enactment  requir- 
ing the  use  of  safefy  appliances  on  railroads, 
with  that  taken  by  tiie  same  court  in  de- 
nying the  constitutionally  of  the  first  em- 
ployers' liability  act.  But  the  practical 
importance  of  tiiis  pt^t  has  been  greatly 
diminished  by  the  fact  that  the  second  em- 

11  In  AtchiBOn,  T.  &  8.  F.  R.  Co.  v.  Mills, 
49  Tex.  CiT.  App.  349.  108  8.  W.  480,  it 
was  held  that  the  act  of  1906  was  uncon- 
stitutional not  only  as  applied  to  the  states, 
but  also  to  the  tOTritoriesj  the  view  which 
the  court  took  was  that  the  constitutional 
and  unconstitutional  parts  of  the  statute 
were  so  intermingled  and  interdependent 
that  they  could  not  be  separated.  The 
court  quotes  at  length  from  the  opinions 
of  both  Mr.  Justice  White  and  Mr.  Justice 
Moody,  but  it  is  dear  from  the  sulw^uent 
decisions  of  the  Federal  Supreme  Court 
t^at  the  justices,  when  speaking  of  the 
constitutional  and  unconstitutional  parts, 
had  reference  solely  to  commerce  between 
the  states,  and  not  to  uuch  portions  of  the 
statute  as  were  applicable  to  the  territories 
and  to  the  District  of  Columbia.  It  can- 
not be  said  that  the  court  was  wholly  un- 
justified in  taking  the  view  that  it  did  of 
the  language  of  the  Supreme  Court  justices. 
The  court  said:  "Courts  have  no  means 
of  knowing  that  Congress  would  have  passed 
the  law  in  question  and  made  it  applicable 
to  the  District  of  Columbia  and  the  ter- 
ritories alone,  and  to  strike  out  portions  of 
a  section  of  the  act  to  make  it  conform  to 
that  hypothesis  would  be  making  by  judicial 
construction  a  law  which  Congress  did  not 
make." 

U  lancer  v.  Anchor  Line,  156  Fed.  4S3 
(recovery  by  employee  engaged  in  unload- 
ing vessel  sustained). 

i>  Plummer  v.  Northern  P.  R.  Co.  1S2  Fed. 
206. 

l*The  intention  of  Congress  to  take  con- 
trol of  the  subject,  so  as  to  invalidate  ex- 
isting state  statutory  regulations  in  respect 
to  the  fellow  servant  doctrine  as  to  inter- 
state railway  emplt^ees,  cannot  be  inferred 
from  the  enactment  of  the  act  of  1006,  since 
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ployers'  liability  act  does  away  with  the 
objection  which  was  considered  fatal  to  the 
validity  of  the  firat  act" 

The  act  of  1908,  which  was  passed  to  cure 
the  vices  of  the  act  of  1006,  has  been  de- 
clared constitutional  1^  the  United  States 
Supreme  Court.U  The  court  in  the  Mon- 
dou  Case  first  asserted  that  Congress,  in 
the  exercise  of  its  power  over  interstate 
commerce,  may  regulate  the  relations  of 
railway  carriers  to  tiieir  employees  while 
both  axe  engaged  in  such  commeTee.iT 

The  court  also  sustained  the  act  ^jalnst 
the  eontention  that  Congress  had  exceeded 
its  power  by  prescribing  the  particular 
r^nlations  embodied  in  tiie  act.  The  prin- 
cipal points  advanced  in  support  of  this 
contention  were; 

First.  That  the  abrogation  the  fellow 
servant  rule,  the  extension  of  the  carrier*B 
liability  to  cases  of  death  and  the  re- 
striction of  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk,  have  no 
tendmcy  to  pr(Hnote  the  safety  of  the  em- 
ployee is  engaged  in  interstate  commerce,  is 
which  thiy  are  engaged. » 

that  statute,  having  been  held  to  be  an  in- 
valid exercise  of  the  power  of  Congress,  waa 
not  a  law  for  any  purpose.  Chicago,  I.  & 
L.  K.  Co.  V.  Eackett,  228  U.  8.  5S9,  57  lu 
ed.  966,  33  Sup.  Ct.  Rep.  581. 

U  In  the  dissenting  opini(Hi  of  Mr.  Jus- 
tice Moody  in  Employers'  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S, 
463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141, 
he  says:  "If  the  statute  now  before  us  is 
beyond  the  constitutional  power  of  Congress, 
surely  the  safety  appliance  act  is  also  void, 
for  there  can  be  no  distinction  in  principle 
between  them."  This  statement,  which  is 
of  course  purely  diotum,  is  cnnbatted  in 
United  States  v.  Southern  K.  Co.  164  Fed. 
347,  the  judgment  in  which  was  confirmed 
by  the  Federal  Supreme  Court  in  222  U.  S. 
20,  66  L.  ed.  72,  32  Sup.  Ct.  Rep.  2.  A 
very  elaborate  attempt  at  distinguishing 
between  the  employers'  liability  act  and 
the  safety  appliance  act  was  made  in  United 
States  V.  Wheeling  ft  L.  E.  R.  Co.  167  Fed. 
198.  But,  as  has  been  noted  above,  this 
question  is  now  of  no  practical  Importance. 

16  Second  Employers'  Liabili^  Cases 
(Mondou  V.  New  York,  N.  H.  4  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
875.  ,  The  conetitutionality  of  the  act  was 
again  affirmed  in  Philadelphia,  B.  ft  W.  R. 
Co.  V.  Schubert,  224  U.  B.  603,  66  L.  ed. 
Oil,  32  Sup.  Ct.  Rep.  689,  1  N.  0.  C.  A. 
802 

IT  Bo,  also,  in  St.  Louis,  I.  M.  ft  S.  R. 
Co.  V.  Conlev,  110  C.  C.  A.  97,  187  Fed. 
949,  it  waa  held  that  Congress  has  power 
to  regulate  the  relationship  of  master  and 
servant  of  interstate  railroads. 

l*In  reply  to  this  objection  the  court 
said:  "Of  the  objection  to  these  changes 
it  is  enough  to  observe  v^First.   'A  person 
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SeeoBd.  That  the  lUbllit^  imposed  for  in- 
janm  ■mtidned  by  one  employee  throiigh 
the  negligenee  of  another,  although  con- 
Sued  to  iiutaneee  where  the  injured  em- 
pkyee  ia  engaged  in  interstate  emnmeree^  is 
not  confined  to  instanoes  where  botii  em- 
ployeea  an  so  engaged.!* 


Third.  That  the  act  offends  against  the 
5th  Amendment  to  the  Constitution  (a)  by 
unwarrantably  interfering  with  the  liberty 
of  contract,  *>  and  (b)  1^  arbitrarily  plac- 
and  (b)  by  arbitrarily  placing  all  em- 
ployers in  a  disfavored  class  and  all  their 


has  no  property,  no  vested  interest,  in  any 
rule  of  the  common  law.  That  is  only  one 
of  the  forms  of  municipal  law,  and  ia  no 
more  sacred  than  any  other.  Rights  of  prop- 
erly which  have  been  created  by  the  com- 
mon law  cannot  he  taken  away  without  due 
but  the  law  itself,  as  a  rule  of 
cmdnct,  may  be  changed  at  the  will  .  .  . 
iA  the  l^slatnre,  unless  prevented  by  con- 
stitutional limitations.  Indeed,  the  great 
office  of  statutes  is  to  remedy  defects  iu 
the  common  law  as  they  are  developed,  and 
to  adapt  it  to  the  changes  of  time  and  cir- 
cumstances.' Munn  V.  Illinois,  94  U.  8. 
113,  U4,  24  L.  ed.  77,  87;  Martin  t.  Pitts- 
burg ft  L.  G.  B.  Co.  203  U.  8.  284.  294,  61 
L.  ed.  184,  191,  27  Sup.  Ct.  Kep.  100,  8  Ann. 
Cas.  87;  The  Lotta wanna  (Bodd  v.  Heartt), 
21  WaU.  568,  577,  22  L.  ed.  654,  662;  West- 
em  U.  Teleg  Co.  v.  Commercial  Mill.  Co. 
218  U.  S.  406,  417,  54  L.  ed.  1088,  1091,  86 
LJt.A.(N.8.)  220,  81  Sup.  Ct.  Rep.  69,  21 
Ann.  C^.  815.  Second.  The  natural  ten- 
dency of  the  changes  described  is  to  impel 
the  eaniers  to  avoid  or  prevent  the  negli- 

St  acts  and  omissions  wnich  are  made  the 
is  d  the  rights  of  recovery  which  the 
statute  creates  and  defines;  and  as  whatever 
makes  for  that  end  tends  to  promote  the 
ssf<^  of  the  employees  and  to  advance  the 
cnomeroe  in  which  they  are  engaged,  we 
entertain  no  doubt  that  in  m^mg  th<»e 
changes  Congress  acted  within  the  limits 
of  the  diseretioD  confided  to  it  by  the  Con- 
stitution." 

19  The  court's  reply  to  this  objection  was 
BS  follows:  "The  second  objection  proceeds 
upon  the  theory  that,  even  though  Congress 
has  power  to  reflate  the  liability  of  a 
carrier  for  injunee  sustained  by  one  em- 
ployee tiirough  the  negligence  of  another, 
where  all  are  engaged  in  interstate  com- 
meree,  that  power  does  not  embrace  in- 
itanees  where  the  negligent  employee  is  en- 
gsged  in  intrastate  commerce.  But  this  is 
a  mistaken  theory,  in  that  it  treats  the 
source  of  the  injury,  rather  thsn  its  effect 
upcHt  interstate  commerce,  as  the  criterion 
of  congressional  power.  As  was '  said  in 
Sontbem  R.  Co.  v.  United  States,  222  U. 
8.  20,  27,  58  L.  ed.  72,  75,  32  Sup.  Ct.  Eep. 
2,  that  power  is  plenary,  and  competently 
may  be  exerted  to  secure  the  safety  of  in- 
terstate transportation  and  of  those  who 
are  cmplc^'ed  therein,  no  matter  what  the 
sonree  of  the  dangers  which  threaten  it. 
The  present  act,  unlike  the  one  condemned 
in  ESopIoyers*  Liability  Cases  (Howard  t. 
niinoU  a  R.  Co.)  207  U.  S.  463,  52  L.  ed. 
297,  28  8np.  Ct.  Rep.  141,  deals  only  with 
the  111^11117  of  a  carrier  engaged  in  inter- 
state commerce,  for  injuries  sustained  by 
its  employees  while  engaged  in  such  com- 
merce. And  this  being  so,  it  is  not  a  valid 
47  L.R^(NA) 


objection  that  the  act  embraces  instances 
where  the  causal  negligence  is  that  of  an 
employee  engaged  in  intrastate  commerce; 
for  such  n^ligence,  when  operating  inju- 
riously upon  an  employee  engaged  in  in- 
terstate commerce,  has  the  same  effect  upon 
that  commerce  as  if  the  negligent  emplt^ee 
were  also  engaged  therein.'" 

Prior  to  the  decision  of  the  Supreme 
Court  upon  the  act  of  1908,  it  had  been 
held  constitutional  by  a  Federal  court  over 
this  same  objection. 

In  Watson  v.  St.  Louis,  I.  H.  ft  8.  R.  Co. 
169  Fed.  942,  affirmed  in  223  U.  S.  746, 
S6  L.  ed.  639,  32  Sup.  Ct.  Rep.  633,  the 
court  said;  "If  the  contention  of  defend- 
ant is  sustained,  the  effect  would  be  that 
although  the  employee  of  a  carrier  by  rail 
engaged  in  interstate  transportation  is  in- 
jured while  engaged  on  an  interstate  train, 
if  the  cause  of  the  injury  was  the  negligence 
of  a  fellow  aerrant  not  engaged  at  ttie  Ume 
in  interstate  work,  Congress  is  powerless  to 
provide  for  a  recovery  of  compensation  for 
the  injuries  suffered.  Therefore,  if  an  en- 
gineer or  fireman  on  an  interstate  train  is 
injured  by  reason  of  the  negligence  of  a 
switchman  or  other  employee  of  a  train 
operated  on  a  branch  line,  which  is  used 
exclusively  for  intrastate  business,  the  fail- 
ure of  Congress  to  except  such  accidents 
from  the  provisions  of  the  statute  makes  It 
unconstitutional,  as  being  in  excess  of  its 
powers  under  the  Constitution.  The  same 
result  would  follow  if  a  telegraph  oper- 
ator on  such  a  branch  line  fails  to  transmit 
or  deliver  a  message  from  the  train  de- 
spatcher  directing  the  conductor  of  the  in- 
terstate train  to  go  on  a  siding  for  the 
purpose  of  letting  an  intrastate  train  pass 
on  the  main  line,  and  by  reason  of  such 
negligence  there  is  a  collision.  ...  It 
is  well  known  tha^  while  there  may  be  some 
few  railroads  engaged  wholly  in  intrastate 
traffic,  there  are  practicaUy  none  engaged 
in  interstate  transportation  which  are  not 
also  engaged  in  intrastate  carriage  of 
freight  or  passengers.  To  limit  the  liabil- 
ity of«the  railnwd  to  its  emplorees  on  a 
train  employed  in  interstate  traffic,  for  in- 
juries caused  by  fellow  servants  engaged 
in  like  employment,  would  in  many  in- 
stances make  the  act  valueless  and  of  no 
benefit  to  the  employee." 

so  The  court  disposed  of  this  objection 
by  eayine  that  if  Congress  had  power  to 
impose  the  liability,  "which  we  here  hold 
that  it  does,  it  also  possesses  the  power  to 
insure  Its  efficiency  by  prohibiting  any  con- 
tract, rule,  r^ulation,  or  device  in  evasion 
of  it." 

In  Philadelphia,  B.  ft  W.  R.  Co.  t.  Schu- 
bert, 224  U.  S.  603,  66  L.  ed.  911,  32  Sup. 
Ct.  Rep.  589.  1  N.  C.  C.  A.  892,/it^wuJidd^ 
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employees  engaged  in  iuch  commerce  in  a 
favored  class.*! 

The  statute  wu  upheld  in  general  terms 
by  the  cases  cited  in  the  note,  both  of  which 
were  decided  prior  to  the  decision  of  the 
United  States  Supreme  Court  In  the  Men- 
dou  Case. 

A  number  of  other  arguments  against  the 
validity  of  the  act  have  been  brought  for- 
ward from  time  to  time,  but  in  every  in- 
stance its  validity  has  been  sustained. 

The  act  does  not  attempt  to  del^ate 
the  Judicial  power  of  the  United  States  to 
state  courts  in  violation  of  article  3  of  the 
Constitution,  but  creates  aubstantive  rights 
in  virtue  of  the  power  aS  Congress  over  in- 

that  Congress  had  the  power  to  enforce 
a  regulation  validly  prescribed  by  the  act, 
8  fii  >>7  preventing  the  acceptance  of  bene- 
Uts  under  a  contract  of  membership  in  a 
railway  relief  department  from  operating 
as  a  bar  to  the  recovery  of  damages  for  the 
injury  or  death  of  an  employee,  and  by 
avoiding  agreements  to  that  effect. 

The  validity  of  §  5  was  also  asserted  in 
St.  Louis,  I.  M.  &;  S.  R.  Co.  v.  Coulcy,  110 
C.  C.  A.  97-,  187  red.  049. 

Section  3  of  the  act  of  1908,  eorrespcmd- 
ing  to  §  S  of  the  act  of  1008,  was  held  not 
to  be  an  unconstitutional  encroachment  up- 
on the  freedom  of  contract  guaranteed  by 
the  Federal  Constitution,  in  McNamara  v. 
Washington  Terminal  Co.  86  App.  D.  C. 
230. 

Even  if  S  S>  which  provides  that  any  con- 
tract, rule,  r^ulation,  or  device  whatso- 
ever, the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt 
itself  from  liability  created  by  the  act, 
shall  be  to  that  extent  void,  is  unconsti- 
tutional, the  provisions  of  the  act  in  this 
regard  are  clearly  separable,  and  there  may 
be  statutory  liability  in  the  absence  of  con- 
tract, and  the  parties  be  left  free  to  con- 
tract in  avoidance  of  it  without  overturn- 
ing the  provisions  which  would  cwitrol  in 
the  absence  of  contract.  Zikos  v.  Oregon 
R.  ft  NaT.  Ca  179  Fed.  893. 

U  Upon  this  point  the  court  said : 
"Coming  to  tite  question  of  classtflcation, 
it  is  true  that  the  liability  which  the  act 
creates  is  imposed  only  on  interstate  car- 
riers by  railroad,  although  there  are  other 
interstate  carriers,  and  is  imposed  for  the 
benefit  of  all  employees  of  such  carriers  by 
railroad  who  are  employed  in  interstate 
commerce,  although  some  are  not  subjected 
to  tfae  peculiar  hazards  incident  to  the 
operation  of  trains,  or  to  hazards  that 
differ  from  those  to  which  other  employees 
in  sneh  cfflnmerce,  not  within  the  net,  are 
exposed.  But  it  does  not  follow  that  this 
classification  is  violative  of  t)ie  'due  proc- 
ess of  law*  clause  of  the  5th  Aninidment. 
Even  if  it  be  assumed  that  that  clause 
is  emiivalent  to  the  'equal  protection  of  the 
lawr  elanse  of  the  14th  Amendment,  which 
is  the  most  that  can  be  claimed  for  it 
here,  it  does  not  take  frran  Congress  the 
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terstate  commerce,  and  these  may  be  availed 
of  in  any  court  of  competent  jurisdictiw.  ** 

The  argument  that  the  act  is  discrimi- 
native in  that  a  person  not  entitled  to  claim 
an  amount  which  would  give  the  Federal 
court  jurisdiction  might  be  precluded  from 
bringing  any  action  at  all  has  been  held  to 
be  untemible,  since  it.  is  not  every  con- 
troversy arising  under  Federal  statntea 
that  may  be  heard  in  the  Federal  court.** 

The  provision  of  the  statute  forbidding 
the  removal  trf  causes  arising  under  the  act 
is  not  unconstitutional,  since  the  right  of 
removal  is  purely  statutory,  and  conse- 
quently can  be  taken  away  by  statute.  M 

That  the  practical  effect  of  the  act  will 


power  to  classify,  nor  docs  it  condemn  exer- 
tions of  that  power  mereW  because  they 
occasion  some  inequalities.  On  the  contrary, 
it  admits  of  the  exercise  of  a  wide  discre- 
tion in  classifying  according  to  general, 
rather  than  minute,  distinctions,  and  con- 
demns what  is  done  only  when  it  is  with- 
out any  reasonable  basis,  and  therefore  is 
purely  arbitrary.  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  78,  55  L.  ed. 
369,  377.  31  Sup.  Ct.  Rep.  837,  Ann.  Caa. 
1912  C,  160.  Tested  by  these  standards, 
this  classification  is  not  objectionable. 
Like  classifications  oi  railroad  carriers  and 
employees  for  like  purposes,  when  assailed 
under  the  equal  protection  clause,  have 
been  sustained  by  repeated  decisions  of 
this  court.  Missouri  F.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct. 
Rep.  1161;  Louisville  4  N.  R.  Co.  v.  Mel- 
ton, 218  U.  S.  36,  54  L.  ed.  021,  post,  84, 
30  Sup.  Ct.  Rep.  676;  Mobile,  J.  ft  K.  C. 
R.  Co.  T.  Tumipseed,  210  U.  8.  35,  55 
L.  ed.  78.  32  L.R.A.(N.S.)  226,  31  Sup.  Ct. 
Rep.  136.  Ann.  Cas.  1012  A,  463,  2  N.  O. 
C.  A.  243." 

The  same  view  was  taken  by  some  of  the 
lower  Federal  courts. 

The  Federal  statute  abolishing  the  fel- 
low servant  rule,  in  limiting  its  application 
to  carriers  by  rail,  does  not  make  an  arbi- 
trary or  unreasonable  elassifleation.  Wat- 
son V.  St.  Louis,  I.  M.  ft  8.  R.  Co.  160  Fed. 
942,  aflirmed  In  223  U.  S.  746,  66  L.  ed. 
639,  32  Sup.  Ct.  Rep.  633. 

The  act  is  not  invalid  because  it  is  con- 
fined to  interstate  carriers  by  rail.  ZUcoB 
V.  Oregon  R.  ft  Nav.  Co.  179  Fed.  893. 

MCain  V.  Southern  R.  Co.  109  Fed.  211; 
Owens  V.  Chicago  G.  W.  R.  Co.  113  Minn. 
49,  128  N.  W.  1011. 

SS  Zikos  V.  Oregon  R.  ft  Nav.  do.  supra. 

M  Ibid. 

UMcChesney  v.  Illinois  C.  R.  Co,  197 
Fed.  85;  Kelly  v.  Chesapeake  ft  0.  R.  Co. 
201  Fed.  602. 

As  the  right  of  removal  to  the  Federal 
court  is  purely  statutory,  another  statute 
taking  away  such  right  cannot,  on  that 
ground,  be  unconstitutional.  Kansas  Ci^ 
Southern  R,  Co.  t.  Cook,  100  Ark.  467,  140 
S.  W.  578. 

In  McChesney  t.  Illinois  C.  R.  Co.  auprm. 

Digitized  byGoOglC 


NOTE  TO  LAMPHERE  v. 


OREGON  R.  &  NAV.  CO. 


46 


be  that  it  will  enconrage  careleasness  in 
the  place  of  inducing  the  exercise  of  greater 
care,  and  that  a  servant,  knowing  that  an 
employe  would  be  liable  for  his  n^ligence 
if  it  Bhoald  result  in  injury  to  his  fellow 
servant^  would  not  ererciee  the  same  de- 
gree of  diligence  as  where  he  knew  that 
there  would  be  no  such  liability,  has  been 
held  to  be  a  question  for  the  legislature  to 
eouider,  and  not  for  the  oonrLM 

2.  Retroactive  opvrtttion. 

It  haa  been  held  that  the  Federal  acts 
do  not  apply  to  accidents  occurring  befcre 
their  passage.  S7  And  the  amendment  of 
1910,  in  reference  to  the  jurisdiction  of  the 
dreuit  court  of  the  United  States,  does  not 
confer  jurisdiction  upon  pending  suits. » 
The  amendment  of  1910,  providing  for  the 
surriTal  of  the  right  of  action  of  the  in- 
jnrc^  person,  is  not  retroactive.  *^  So  it  has 
been  held  that  the  rule  of  comparative  neg- 
ligenoe  establiahed  by  the  act  of  1906  creat- 
ed a  new  right  and  a  new  obligation ;  this 
being  so,  to  construe  the  statute  to  apply 
to  injuries  which  occurred  before  its  pas- 
B^e  would  render  the  statute  unconstitu- 

tbe  court  said:  "In  its  l^slatlve  discre- 
ti(m  Congress  may  exert  this  power  to  the 
extent  of  ™ft^^^  one  class  of  cases  remov- 
while  denying  that  right  to  another 
class.  It  haa  uniform^  and  without  ques- 
tion exercised  this  right  and  discretion  ever 
since  the  original  judiciary  act  of  1789.  In 
respect  to  the  amount  in  controversy,  it 
has  always  drawn  the  line  where  it  pleased. 
In  oar  day,  indeed,  from  time  to  time,  that 
line  has  stood,  firBt,  at  $500.  then  at  $2,000, 
and  now  at  ^,000.  We  know  of  no  place 
wbera  a  more  general  discrimination  has 
been  made  between  elasses  of  eases  than  in 
respect  to  the  amount  involved,  though 
otiterwise  the  cases  are  precisely  alike.  No 
one,  we  think,  has  ever  seriously  questioned 
the  right  to  make  this  character  of  classifi- 
cation, and  the  classification  now  called  in 
^estion  rests  upon  no  different  principle. 
And  sp,  after  Congresa  had  created  certain 
new  rights  by  the  enactment  of  the  employ- 
er** liability  statute,  it  provided  tiuit  no 
suit  broi^ht  in  a  state  court  to  enforce  the 
rights  thus  created  should  be  removed  to 
a  iFederal  court." 

A  defendant  in  a  suit  under  the  Federal 
employers'  liability  act  is  not  denied  due 
process  of  law  or  the  equal  protection  of 
tiie  laws  by  beine  forbidden  to  remove  the 
cause  from  a  sute  to  a  Federal  court, 
altiiou^  there  is  diversity  of  citizenship, 
which  is  a  cause  for  removal  in  other 
classes  of  cases.  Teel  v.  Ghesapeuee  &  O 
R.  Co.  ante,  21. 

■*2iko8  V.  Oregon  R.  &  Nav.  Co.  supra. 

"The  act  of  ISOO  was  not  retroactive. 
HaU  r.  Chicago,  R.  I.  ft  P.  R.  Co.  149  Fed. 
S«l. 

Nor  ia  the  act  of  1908  in  any  of  its  fea- 
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tutional.S(*  The  provision  in  the  employ- 
era'  liability  act  of  1908  extending  the  time 
within  which  actions  may  he  brought  to 
two  years  is  not  retroactive.'O^ 

But  it  has  been  held  that  the  provision 
of  the  act  that  any  contract,  etc.,  the  pur- 
pose or  intent  of  which  shall  be  to  enahle 
the  carrier  to  exempt  itself  from  liability 
created  by  the  act,  shall  be  void,  applies  to 
existing  contracts  as  well  as  future  con- 
tracta.  Si 

And  it  has  been  held  that  the  statute  de- 
nying the  right  to  remove  causes  from  state 
to  Federal  courts  may  be  made  to  apply  to 
rights  of  action  which  have  already 
arisen."  But  a  different  view  was  appar- 
ently taken  in  a  state  court,  where,  in  a 
ayllabuB  by  the  court,  it  was  said  that  the 
amendment  of  1910,  in  respect  to  the  juris- 
diction of  the  courts  of  the  United  States 
and  to  the  removal  of  causes,  had  no  appli- 
cation to  actions  brought  prior  to  the 
amendment.  U 

3.. Liberal  or  strict  construction. 

In  some  cases  the  courts  have  said,  without 
reserve,  that  the  act  is  remedial  and  should 

■  tures  retroactive.  Winfree  v.  Northern  P. 
R.  Go.  44  L.IUA.{N.S.)  841,  97  C.  C.  A. 
302,  173  Fed.  65,  affirmed  in  227  U.  S.  296, 
57  L.  ed.  S18,  33  Sup.  Ot  Rep.  £78. 

*>  Newell  V.  Baltimore  ft  O.  R.  Co.  181 
Fed.  698. 

s>  St.  Louie,  I.  M.  ft  6.  R.  Co.  v.  Hester- 
ly,  228  U.  8.  702,  57  L.  ed.  1031,  88  Sup. 
Ct.  Rep.  703;  Cain  t.  Southern  R.  Co. 
199  Fed.  211. 

sopiummer  t.  Northern  P.  R.  Co.  1S2 
Fed.  206. 

Ma  Morrison  t.  Baltimore  ft  O.  R.  Co.  40 
App.  D.  O.  391. 

"In  Philadelphia,  B.  ft  W.  R.  Co.  v. 
Schubert,  224  U.  8.  603,  56  L.  ed.  911,  3S 
Sup.  Ct.  Rep.  589,  1  N.  0.  C.  A.  892,  it  was 
held  that  construing  the  condemnation  in 
the  employers'  liabilitpr  act  of  1908,  g  2, 
as  embracing  an  existing  agreement  under 
which  the  acceptance  of  benefits  on  account 
of  the  injury  or  death  of  an  employee, 
under  a  contract  of  membership  in  a  rail- 
way relief  department,  was  to  release  the 
company  from  liability,  does  not  render  the 
section  invalid,  aince  such  agreement  must 
necessarily  be  regarded  as  having  been 
made  subject  to  the  possibility  that,  at 
some  future  time,  Congress  might  so  exert 
its  power  to  regulate  commerce  as  to  ren- 
der the  agreement  unenforceable  or  im- 
pair its  value. 

ss  Tbel  v.  Chesafbaee  ft  O.  R.  Co.  ante, 
21. 

M  Ft.  Smith  A  W.  R.  Co.  v.  Blevins,  — 
Okla.  — ,  130  Pac.  625.  Judging,  however, 
from  the  language  used  by  the  court  in 
the  opinion,  this  is  merely  obiter,  as  it  was 
apparently  decided  that  the  complaint  did 
not  state  a  cause  of  action  under  the  statute. 
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be  libenlfy  eooatnud,  u  while  otlier  courts, 
ncQgniziiig  tiiat  the  sUtute  is  both  remedial 
and  in  derogation  of  the  common  law,  eay 
that  it  la  to  be  itrlctly  eonatrued,  but  that 
the  court  in  bo  doing  must  keep  in  mind 
the  purpose  of  the  act,  and  the  evils  against 
whidi  it  was  aimed.  M 

///.  OperatUm  and  effect"  genenMy. 

1,  Oeneral  purpoae  and  effete. 

Briefly  stated,  the  effect  of  the  act  in 
cases  to  which  it  is  applicable,  is  to  abolish 
the  defense  embodied  In  the  so-called  fellow 
servant  doctrine;  to  abolish  the  defense  of 
contributory  negligence  in  all  cases  where 
the  injury  was  contributed  to  by  the  viola.- 
tion  by  the  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees;  and  in 
all  other  cases  to  establish  the  doctrine  of 
comparative  negligence,  so  that  the  con- 
tributory negligence  of  the  employee  will 
not  bar  a  recovery,  but  merely  diminish  the 
damages  recoverable}  to  abrogate  the  de- 
fense of  assumption  of  risk  in  all  cases 

M  Teel  v.  Cuesafeaee  &;  O.  R.  Co.  ante, 
21;  St.  Louis,  I.  M.  ft  S.  R.  Co.  T.  Conley, 
110  C.  C.  A.  97,  187  Fed.  949. 

Uln  Behrens  v.  Illinois  C.  R.  Co.  192 
Fed.  581,  the  court  said:  "Undoubtedly 
the  act  of  Congress  is  in  derogation  of  the 
common  law;  but  certainly  the  elimina- 
tion of  the  doctrine  of  fellow  servant,  and 
the  modification  of  the  doctrines  of  contrib- 
utory n^ligence  and  assumed  risk,  make 
for  the  betterment  of  human  rights  as  op- 
posed to  those  of  property,  and  I  consider 
that,  in  the  light  of  modem  thought  and 
opinion,  the  law  should  be  as  broadly  and 
as  liberally  construed  as  possible-" 

The  statute  is  in  derogation  of  the  com- 
mon law,  and  it  must  be  conceded  that  such 
statutes  are  to  be  construed  Btrictlv,  but 
they  are  also  to  be  construed  sensibly  and 
witii  a  view  to  the  object  aimed  at  ^  the 
ll^Iatore.  St.  Louis,  I.  M.  ft  S.  R.  Co.  v. 
Conley,  supra. 

The  act  is  in  derogation  of  the  common 
law  and  must  be  strictly  construed,  but  not 
so  strictly  as  to  defeat  the  obvious  inten- 
tion of  Congrees.  Fulgham  v.  Midland 
Vallev  R.  Co.  107  Fed.  660,  reversed  in 

—  L.'R-A.(N.S.)  — ,  104  C.  C.  A.  151,  181 
Fed.  91,  up<m  the  ground  that  no  negli- 
gence on  the  part  of  the  railroad  company 
was  shown. 

BSThe  Passaic,  190  Fed.  644,  affirmed  in 

—  C.  C.  A.  — ,  204  Fed.  268. 

87  American  R.  Co.  v.  Birch,  224  U.  S. 
547,  58  L.  ed.  879,  32  Sup.  Ct  Rcu. 
603;  American  R.  Co.  v.  Didricksen,  227 
U.  S.  145,  57  L.  ed.  456,  33  Sup.  Ct  Rep. 
224. 

M  In  Fulgham  v.  Midland  Valley  R.  Go. 
167  Fed.  680,  the  court,  in  speaking  of  the 
graieral  purpose  of  the  act,  snid:  "It  pro- 
ceeds on  the  theory  that  the  railroad  cor- 
porations are  quasi  publio  corporations, 
17  I.ILA.(NA) 


where  the  injury  was  eontribnted  to  by  tiie 
violation  the  common  carrier  of  waj 
statute  enacted  for  the  safety  of  employees; 
to  prevent  the  commoit  carrier  itom.  ex- 
empting itself  from  liability  under  the 
act  by  oontrae^  rule,  regulation,  cr  other 
devise. 

In  its  application  are  embraced  employees 
of  interstate  carriers  1^  railroad  while 
they  themselves  are  employed  in  interstate 
commerce,  and  all  employees  of  common 
carriers  of  railroads  in  t^  territories,  the 
District  of  Columbia,  the  Panama  canal 
zone,  and  other  possessions  of  the  United 
States.  The  act  has  been  held  to  apply  to 
employees  of  a  railroad  while  engaged  in 
operating  a  ferryboat.S>  And  it  has  been 
expressly  decided  that  the  act  extends  to 
Porto  Rico,  which  is  a  "possession"  within 
the  meaning  of  the  act.*? 

The  general  purpose  of  the  act  is  well 
expressed  by  a  lower  Federal  court.W 

As  the  statute  under  consideration  is  a 
Federal  statute,  the  decisions  of  the  Fed- 
eral courts,  and  especially  those  of  the  6u- 

and  that  the  railroad  company  in  the  first 
place,  and  the  public  in  its  final  analysis, 
should  be  insurers  of  the  lives  and  personis 
of  its  empl<7ees  while  engaged  in  inter- 
state commerce,  for  if  the  railroad  com- 
panies are  to  be  the  insurers  of  their 
employees,  they  must  in  the  end  be  reim- 
bursed also  by  their  customers  for  whom 
they  do  the  carrying  business,  and  in  its 
last  analysis  their  customers  are  simply 
the  publio.  The  theory  of  this  legislation 
is  that  the  public  should  share  the  mis- 
fortunes of  the  families  of  those  who  are 
injured  or  killed  in  the  quasi  public  business 
in  which  railroads  are  engaged.  So  it  is 
provided,  in  substance,  where  the  employee 
is  injured  in  the  service  of  a  railroad  while 
engaging  in  interstate  commerce,  he  shall 
have  a  cause  of  action  for  that  injury,  and 
this  action  he  can  maintain  in  his  own 
name,  although  he  may  have  by  his  own 
negligence  contributed  to  the  injury;  but 
the  damages  in  such  case  shall  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such 
employee.  Here  the  common-law  doctrine 
of  contributory  negligence  is  abrogated  in 
the  interest  of  the  employee,  and  the  doc- 
trine of  comparative  negligence  substitut- 
ed, which,  pro  tanto,  encourages  care  and 
diligence  upon  the  part  of  the  employee. 
The  act  further  provides  that  the  servant's 
contributory  negligence  shall  not  deprive 
him  of  compensatory  damages  to  any  ex- 
tent, if  the  master's  failure  to  observe  any 
statute  enacted  for  the  protection  of  the 
employee  has  contributed  to  the  servant's 
injury;  nor  shall  the  servant  be  held  to 
have  assumed  the  risk  under  such  con- 
dition; and  no  device,  rule,  regulation,  or 
contract  the  master  may  make  with  hia 
servant,  or  for  his  guidance,  shall  relieve 
him  from  any  liability  imposed  by  the  act. 
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pteme  Conrt,  are  binduig  upon  tiie  atata 
eoart«.»» 

It  has  been  aaid  that  it  was  the  intent 
and  purpose  of  the  act  to  corer  ereiy  neg^li- 
gence  for  which  a  conunon  carrier  engaged 
in  interstate  commerce  might  be  liable  to 
its  employee  in  anch  commerce,  v  So,  also, 
it  has  been  said  that  "the  act  meant  to  in- 
clude ererybody  whcon  Cfmgren  could  in- 
clude."« 

It  has  been  said  that  the  Federal  act 
creates  no  right  that  did  not  exist  at  eom- 
non  law,  the  changes  in  the  doctrines  of  as- 
sumption of  risk,  fellow  servant,  and  con- 
tributory n^ligence  conferring  no  new 
rifht,  but  is  operative  only  to  withdraw 
from  the  railroad  defenses  theretofore  ex- 
ikting.**  On  the  otiier  hand,  it  has  been 
•aid  that  the  modification  of  the  rule  as  to 


etrntributory  n^ligence  created  "a  new 
right  and  a  new  obligation."  ^ 

In  a  suit  in  admiralty,  it  was  held  that 
the  act  did  not  repeal  U.  S.  Ser.  Stat.  | 
4283,  U.  S.  Comp.  SUt.  1901,  p.  2843,  rel- 
ative to  the  limitation  of  the  liabili^  of 
ownoB  of  vessels.** 

8.  Superaeditiff  state  laws. 

It  being  determined  1^  the  decisions  aX 
the  United  States  Suprune  Conrt  that 
Congress  has  authority,  under  its  power  to 
regulate  interstate  commerce,  to  prescribe 
the  rule  of  liabili^  as  between  interstate 
carriers  and  their  employees,  snd  Coi^ess 
having  acted  in  that  Add,  its  acts  must  be 
held  to  supersede  the  conupon  law  and  all 
atate  legislation  upon  the  subject.  *>  Tbt 


These  changes  are  all  distinctive  advan- 
tagps  to  the  employee,  and  aU  in  derogation 
of  the  common  law,  and  sune  of  tbem  far 
in  advance  of  the  statutes  of  this  state  in 
like  cases."  This  case  was  reversed  in  — 
L.1LA.(N5.)  — ,  104  C.  C.  A.  81,  181  Fed. 
SI,  np<m  the  ground  that  no  negligence 
on  the  part  of  the  railroad  company  was 
shown. 

WTbe  interpretation,  construetion,  and 
pffect  of  the  act  by  the  Supreme  Court  of 
the  United  States  is  conclusive  upon  all 
other  tribunals  when  the  same  matters  are 
railed  in  question.  Rich  v.  St.  Louis  &  S. 
F.  R.  Co.  ICfl  Mo.  App.  379,  148  S.  W.  1011. 

The  state  courts  are  bound  by  the  de- 
risions of  the  United  States  Supreme  Court. 
Dooley  v.  Seaboard  .^r  Line  B.  Co.  —  N. 
C.  — ,  79  S.  E.  970. 

In  construing  the  act  the  state  court  ia 
bound  by  the  decisions  of  the  Federal 

roiirt.     IIOBTON  V.  ObEOON-WaSHINOTON  S. 

t  Nat.  Co.  ante,  8. 

«  DeAtley  v.  Chesapeake  &  O.  R.  Co.  201 
Fed.  591. 

In  Dewberry  v.  Southern  R.  Co.  175  Fed. 
307,  the  court  said:  "My  best  judgment  is 
that  this  law  was  intended  by  Congress  to 
roTer  the  entire  subjact-matter  of  the  lia- 
bility of  carriers  by  railroad  while  engaged 
in  interstate  commerce,  to  employees,  if  the 
employee  injured  or  killed  is,  at  the  time, 
rnsazed  in  anch  interstate  commerce,  and 
t'lat  it  is  plenary  and  supersedes  all  other 
lawn  relating  to  such  liability." 

*1  Colasurdo  v.  Central  R.  Co.  180  Fed. 
S32.  aflirmed  in  113  C.  C.  A.  379,  192  Fed. 
9ftl.  To  the  same  effect,  HOBTON  v.  Obe- 
Go\-WASHinoTOK  B.  ft  Nat.  Co.  ante.  8. 

u  Burnett  v.  Atlantic  Coast  Line  R.  Co. 

—  N.  C.  — ,  79  S.  E.  414. 

« Plummer  v.  Northern  P.  R.  Co.  152 
Pod.  200. 

MThe  Passaic,  190  Fed.  644,  afflnncd  in 

—  C.  a  A.  — ,  204  Fed.  266. 

« Michigan  O.  R.  Co.  v.  Vrecland,  227 
r.  S.  59,  67  L.  ed.  417,  33  Sup.  Ct.  Kep. 
19.t:  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Hcster- 
Ir.  228  U.  S.  702,  67  L.  ed.  1031,  33  Sup. 
47  LR.A.(NA) 


Ct.  Rep.  703;  Cound  v.  Atcbison,  T.  &  S. 
F.  R.  Co-  173  Fed.  527;  Dewberry  v.  South- 
ern R.  Co.  175  Fed.  307;  Whittaker  v. 
Illinois  C.  R.  Co.  176  Fed.  130;  Taylor  v. 
Southern  R.  Co.  178  Fed.  380;  DeAtlm  t. 
Chesapeake  ft  O.  R.  Co.  21  Fed.  691; 
Thomas  v.  Chicago  ft  N.  W.  R.  Co.  202 
Fed.  766;  IIlinoiB  C.  R.  Co.  v.  Nelson,  203 
Fed.  956;  South  Covington  &.  C.  Street  R. 
Co.  v.  Finan,  163  Ky.  340,  155  S.  W.  742; 
SouChern  R.  Co.  v.  Howertaon,  —  Ind.  App. 
— ,  101  N.  E.  121;  Rich  v.  St.  Louis  ft  S. 
P.  R.  Co.  166  Mo.  App.  378,  148  S.  W. 
1011;  Burnett  v.  Atlantic  Coast  Line  R. 
Co.  —  N.  C.  — ,  79  S.  E.  414;  Rivera  T. 
Atchison,  T.  ft  S.  F.  R.  Co.  —  Tex.  Civ. 
App.  — ,  149  8.  W.  223;  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Lester,  —  Tex.  Civ.  App.  — ,  149 
S.  W,  841;  St.  Louis,  S.  F.  ft  T.  R.  Co.  v. 
Geer,  —  Tex.  Civ.  App.  — ,  149  S.  W.  1178; 
Eastern  R.  C.  v.  Ellis,  —  Tex.  Civ.  App.  — , 
153  S.  W.  701;  Rowhinds  v.  Chicago  ft  N. 
W.  R.  Co.  149  Wis.  61,  135  N.  W.  156. 

If  both  the  injured  employee  and  tbe 
carrier  were  engaged  in  interstate  C(Hn- 
merce  at  tbe  time  of  the  injury,  the  em- 
ployers' liability  act,  auperseding  all  other 
law,  must  be  controlling  on  the  question  of 
the  juriediction  of  the  Federal  court  and 
the  right  of  removal.  Bottoms  v.  St.  Louis 
ft  S.  F.  R  Co.  179  Fed.  318. 

In  Fulgham  v.  Midland  Valley  R.  Co. 
167  Fed.  000,  in  discussing  the  Federal 
Btatute,  tbe  conrt  said:  "It  covered  not 
only  injuries  sustained  by  employees  en- 
gaged in  that  commerce,  resulting  from  the 
nogligence  of  the  master  and  his  servants, 
and  from  defects  in  tbe  designated  instru- 
mentalities in  use  in  that  commerce,  but 
also  dealt  with  cmtributory  and  compara- 
tive negligence  and  assumed  risk,  making 
in  certain  cases,  at  least,  tlie  master  and 
insurer  of  the  safety  of  the  servant  while 
in  his  employment  in  that  commerce.  It 
covers  and  overlaps  the  whole  state  l^sla- 
tion,'  and  is  therefore  exclusive.  All  state 
Ipp^islation  on  that  subject  must  give  way 
before  that  act."  This  case  was  reversed 
in  —  L.R.A.(N.S.)  — ,  104  C.  C.  A.  151, 
181  Fed.  91,  upon  the  ground  that  no  negli- 
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Federal  acts,  of  course,  supersede  all  terri- 
torial acts  on  the  same  subject.  This  is 
tme  not  only  of  the  act  of  1908,  M  but  also 
of  the  act  of  1906. «  The  Federal  act  is 
■aid  to  be  the  supreme  law  of  the  land  upon 
the  subject  of  the  liabilify  of  interstate  car- 
riers for  injuries  to  thdr  servanta^w  and 
to  supersede  all  state  legislation  of  the 
same  subject,  although  it  does  not  abro- 
gate in  terms  nch  legislation.  M  Conse- 
quently, if  the  accident  occurs  under  such 

gence  on  the  part  of  the  railroad  cnnpany 
was  shown. 

Where  it  is  admitted  that  the  decedent 
when  killed  was  in  the  defendant's  employ 
while  it  was  engaged  in  interstate  com- 
merce, and  while  he  was  serving  it  in  such 
commerce,  and  it  appears  from  the  evidence 
that  his  death  was  caused  by  the  negligence 
of  other  servants  of  the  defendant  who 
were  also  employed  by  it  in  such  commerce, 
it  inevitably  follows  that  the  action  by  the 
adminlBtrator  to  recover  damages  for  hia 
death  can  be  maintained  only  under  and 
by  virtue  of  the  provisions  of  the  Federal 
act.  Illinois  C.  B.  Co.  v.  Dohebtt,  ante,  31. 

In  ease  of  the  death  of  an  employee,  if 
the  Federal  statute  is  applicable,  the  right 
of  recovery,  if  any,  is  in  the  personal  rep- 
resentative of  the  deceased,  and  no  one 
else  can  maintain  the  action.  St.  Ix)ui8,  S. 
F.  A,  T.  K.  Co.  V.  Scale,  229  U.  S-  158,  67 
L.  ed.  1129,  33  Sup.  Ct.  Rep.  651,  revers- 
ing —  Tex.  Civ.  App.  — ,  148  S.  W.  1099. 

"The  Federal  act  supersedes  the  Com- 

Siled  Laws  of  the  Territory  of  New  Mexico, 
ivera  t.  Atchison,  T.  ft  S.  F.  R.  Co.  —  Tex. 
Civ.  App.  ■—,  149  B.  W.  223. 

A  The  act  of  1906  necessarily  supersedes 
any  otherwise  applicable  provision  of  any 
territorial  act.  El  Paso  &  N.  E.  R.  Co.  v. 
Gutierrez,  215  U.  S.  87,  64  L.  ed.  106,  30 
Sup.  Ct.  Rep.  21,  affirming  102  Tex.  378, 
117  S.  W.  426. 

The  act  of  ISOa  superseded  the  laws  (rf 
the  territory  of  New  Mexico.  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Tack,  —  Tex.  Civ.  App. 
130  S.  W.  596. 
The  act  supersedes  the  statute  of  New 
Mexico.  Southern  P.  Co.  v.  McGinnis,  98 
C.  C.  A.  403,  174  Fed.  649. 

48  In  so  far  as  it  is  applicable,  the  Fcd- 
erai  act  is  the  supreme  law  of  the  land. 
Lemon  v.  Louisville  ft  N.  R.  Co.  137  Ky. 
276,  125  S.  W.  701. 

Where  a  state  statute  conflicts  with  an 
act  of  Congress  the  latter  will  prevail  aa 
the  supreme  law  of  the  land.  Kansas  City 
M.  ft  0.  R.  Co.  V,  Pope,  —  Tex.  Civ.  App. 
152  S.  W.  185. 
If  the  Federal  statute  is  applicable  the 
state  statute  is  excluded  by  reason  of  the 
supremacy  of  the  former  under  the  Nation* 
al  Constitution.  St.  Louis,  S.  F.  ft  T.  R. 
Co.  T.  Seale,  supra. 

The  Federal  act  is  paramount  and  exclu- 
sive. Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  67  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  reversing  189  Fed.  495. 

The  Federal  act  is  paramount  and  exelu- 
47  L.RA.(N5.) 


eircumstancee  as  to  make  the  Federal  stat- 
ute applicable,  the  plaintiff,  as  well  aa  the 
defendant,  is  bound  by  its  terms.  >o  In  meh 
a  case  there  can  be  no  recovery  under  ai^ 
state  statute,  >i  even  if  the  state  statutes 
are  more  favorable  to  the  plaintiff  than  the 
Federal  actU 

If  the  Federal  act  applies,  it  is  ^elusive 
of  other,  remedies,  altiiough  the  complaint 
may  also  set  out  a  cause  of  action  at  com- 
mon law,  u  or  under  some  state  statute.  H 

sive  where  the  defendant  railroad  was 
engaged  in  interstate  commerce  and  an  em- 
ployee was  injured  while  so  engaged.  East- 
ern R.  Co.  V.  Ellis,  —  Tex.  Civ.  App.  — ^ 
153  S.  W.  701. 

"It  follows  that  all  other  laws  in  respect 
to  the  matters  embraced  therein  were  swept 
away  when  the  act  became  the  supreme 
law  of  the  land."  McCheen^  v.  Illinois  C. 
R.  Co.  197  Fed.  85. 

w  Melzner  v.  Northern  P.  R.  Ca  46  Mont. 
277,  127  Pao.  1002. 

«o  Charleston  ft  W.  0.  R.  Co.  v.  Anchors, 
10  Ga.  App.  322,  73  B.  E.  651. 

01  Where  the  complaint  shows  that  the 
case  comes  within  the  act,  there  is  no  lia- 
bility  under  the  state  statutes.  Kelly  t. 
Chesapeake  ft  0.  R.  Co.  201  Fed.  602. 

If  tne  em^oyee  comes  within  the  protec- 
tion of  the  Federal  act,  he  cannot  recover 
under  the  state  statute.  Rich  v.  St.  Louis 
ft  8.  F.  R  Co.  166  Mo.  App.  379,  148  S. 
W.  1011. 

The  act  supersedes  the  state  statutes  cov- 
ering the  same  ground,  and  it  is  error  for 
the  trial  court  to  charge  the  provisions  of 
the  state  statute.  Louisville  ft  N.  R.  Go. 
V.  Kemp,  —  Ga..— ,  79  S.  E.  558. 

In  Illinois  C.  R.  Co.  v.  Dohkbtt,  ante, 
31,  it  was  held  that  no  recovery  can  be  had 
under  state  statutes  for  the  death  of  a  rail- 
road employee  under  circumatanees  which 
render  the  Federal  act  applicable. 

nin  Charleston  ft  W.  C.  R.  Co.  v.  An- 
chors, supra,  the  court  said  that  no  person 
could  secure  the  benefit  of  the  Federal  act 
"without  surrendering  whatever  particular 
benefits  may  be  given  him  by  the  state  law 
so  far  as  they  are  not  also  j^ven  1^  the 
Federal  law." 

63  Ullrich  V.  New  Tork,  N.  H.  ft  H.  B.  Oo. 
193  Fed.  768. 

M  That  a  complaint  for  injury  to  an  em- 
ployee of  an  interstate  railroad  allied 
ifacts  which  might  warrant  a  recovery 
either  at  common  law,  under  a  statute  of 
Massachusetts,  or  under  the  Federal  em- 
ployers' liability  act,  is  not  sufficient  to 
juatify  a  removal,  since  the  cause  of  action 
will  be  deemed  to  be  based  on  the  Federal 
act  and  coimequently  is  not  removable. 
Rice  v.  Boston  ft  M.  R.  Co.  203  Fed.  fiSO. 

Upon  a  motion  to  ronand,  it  has  been 
held  that  the  plaintiff  avoids  the  juris- 
diction of  the  Federal  court  when  he  al- 
leges that  he  was  engaged  in  interstate 
commerce,  although  the  complaint  also 
makes  out  a  cause  of  action  under  the  New 
York  labor  law  and  also  at  ccannum  U«. 
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So,  the  Betting  forth  in  tenuB  of  the  state 
wrragfal  death  statute  in  the  petition  does 
not  militate  against  the  view  that  the  case 
u  one  arising  under  the  Federal  act  U 
And  a  reference  to  a  state  statute  in  the 
petition  in  an  action  which  can  l^ally  rest 
ohIt  npon  the  Federal  act,  which  supersedes 
■tftte  laws  upon  the  subjeet,  will  not  in- 
validate  the  pleading  any  more  than  would 
the  mention  of  any  other  repealed  Btatute.W 
And  the  mere  fact  that  the  defendants'  an- 
iwcf  is  drawn  in  accordance  with  the  state 
Isw  does  not  prevent  him  from  relying  on 
the  Federal  act.B7 

As  to  effect  of  failure  of  defendant  to 
raiEe  the  question  of  the  applicability  of  the 
Federal  statute,  see  Bubdivision  XIII.  infra. 

PrifHT  to  the  amendment  of  1910,  it  was 
Terr  ingeniously  argued  in  one  case  that 
unoe  the  evident  purpose  of  Congress  was 
to  extend  protection  to  the  working  class, 

CDrieh  t.  New  York,  N.  H.  ft  H.  E.  Co. 
npia. 

H  Stafford  t.  Norfolk  ft  W.  B.  Go.  202 

Fed.  605. 

«  Missouri,  K.  ft  T.  R.  Co.  v.  Wulf,  220 
U.  S.  570,  67  L.  ed.  355,  33  Sup.  Ot.  Rep. 
135. 

c^A  carrier  sued  for  the  death  of  an 
Employee  is  not  eatopped  to  urge  that  its 
liabilitr  was  measured  by  the  Federal  em- 

fi>7erB'  liabUi<7  act  of  April  22,  1908,  by 
v'mt  pleaded  contributory  negligence, 
ud  tans  having  r^ed  npon  the  state  law, 
lince  the  plaintiff,  and  not  the  defendant, 
hkd  the  electicm  as  to  how  the  suit  should 
be  brought,  and  as  be  relied  upon  the  state 
Itw,  the  defendant  had  no  choice  if  it  was 
to  def^  upon  the  facts.  St.  Louis,  I.  M. 
t  8.  R.  Co.  T.  Hesterly.  228  U.  S.  702,  57 
L.  ed.  1031,  33  Sup.  Ct  Rep.  703. 

"In  St.  Louis.  L  M.  A  8.  R  Co.  v.  Hes- 
terly, 98  Ark.  240,  135  8.  W.  874,  where 
the  complaint  was  not  based  on  the  act,  one 
count  thereof  was  for  the  pain  and  suffer- 
ing of  the  deceased  for  the  benefit  of  the  es- 
tate, and  upon  demurrer  to  this  count,  it 
ns  insisted  that  the  Federal  statute  super- 
ceded tiie  state  statute,  and  consequently 
this  count  was  bad;  but  the  court  said: 
"From  the  terms  of  the  Federal  statute  no 
btentimi  is  disclosed  to  limit  or  take  from 
oDplc^ees  any  right  theretofore  existing  by 
»hich*they  were  entitled  to  a  more  extended 
ronedy  than  that  conferred  upon  them  by 
the  act,  and  it  was  evidently  the  purpose 
of  Congress  in  passing  it  to  extend  further 
protection  and  enlarge  the  remedy  by  law 
to  emplt^ees  engaged  in  interstate  com- 
Bcree  in  case  of  death  or  injury  to  them 
vhile  engaged  in  such  service.  It  may  be 
that  this  statute  does  not  give  a  right  of 
action  for  the  injury  to  the  person  that 
turriTes  his  death,  as  some  courts  have 
held,  but  it  is  not  in  conflict  with  the 
tttte  law  giving  or  preserving  such  right. 
whieh  we  bold  ia  not  superaedsd  by  it, 
and  that  the  remedy  it  provides  is  not 
exelnsire  of  that  under  the  state  law  per- 
■itUng  a  recovery  upon  said  surviving 
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and  the  act  did  not  provide  for  the  survival 
of  the  action  in  case'  of  .the  death  of  the  in- 
jured employee,  it  could  not  be  held  that 
the  statute  superseded  state  legislation, 
which  did  provide  for  such  survivaL^  But 
the  United  States  Supreme  Court,  in  re- 
versing that  decision,  held  that  the  ruling 
of  the  state  court  was  error,  since  the  act 
of  Congress  superseded  all  state  laws  in 
the  matter  with  which  it  dealt,  and  that  act 
provided  in  case  of  death  that  the  only 
right  of  action  was  one  for  the  benefit  of 
the  next  of  kin.  u  It  would  seem  tbal^  in 
view  of  the  decision  of  the  Supreme  Court 
just  cited,  there  could  be  no  further  ques- 
tion as  to  the  inapplicability  of  any  state 
statute,  or  of  any  provision  thereof,  to  a 
case  where  the  Federal  act  applies;  but 
there  are  a  numher  of  earlier  state  de- 
cisions which  question  this  view,  w 

It  has  been  held  that  a  judgment  for  the 


nght  of  action.  We  are  not  unaware  of 
the  decision  in  Fulgham  v.  Midland  Val- 
1^  R  C.  107  Fed.  600,  nor  of  other  de- 
cisions of  some  of  the  state  courts  tak- 
ing a  contrary  view  of  the  lav,  nor  of  its 
amendment  by  Congress  since  the  occurrence 
of  this  injury." 

W  St.  Louis,  I.  M.  ft  8.  R.  Co.  v.  Hesterly, 
228  U.  8.  702,  07  L.  ed.  lOSl,  33  Sup.  Ct, 
Rep.  703. 

M  The  act  did  not  supersede  the  Missouri 
act  giving  a  wife  the  nght  to  nuuntain  an 
action  for  the  wrongful  death  of  her  hus- 
band, if  such  action  is  brought  within  six 
months,  and  if  not,  then  authorizing  the 
children  of  the  deceased  to  bring  such  ac- 
tion. Thompson  v.  Wabash  R.  Co.  184  Fed. 
664. 

In  Re  Taylor,  144  App^  Dir.  634,  120 
K.  Y.  Supp.  378  (leave  to  appeal  to  court 
of  appeals  granted,  146  App.  Div.  040,  130 
N.  Y.  Supp.  1132),  where  the  deceased  left 
no  children  and  only  a  widow  and  a  father, 
it  was  held  that  the  widow,  who  as  ad- 
ministratrix had,  under  the  act,  recovered 
a  judgment,  could  not  retain  the  net  pro- 
ceeds of  such  judgment  for  her  own  use 
against  the  clamis  of  the  father,  as  regu- 
lated by  §  1903  of  the  Code  of  Civil  Pro- 
cedure, where  it  appeared  that  the  com- 
plaint set  forth  acts  which  constituted  a 
cause  of  action  under  the  state  law.  The 
court,  in  speaking  of  the  effect  of  the  act, 
said:  "Assuming  its  validity,  it  is  certain- 
ly questionable  that  Congress  intended  to 
supplant  the  laws  of  such  states  as  afforded 
already  a  remedy  as  adequate  as  that  which 
it  granted  itself.  Take  the  case  at  bar,  If 
the  act  of  Congress  here  applies,  and  dis- 
places the  remedial  laws  of  this  state  as 
applied  to  this  cause  of  action,  the  only 
substantial  effect  thereof  is  to  change  the 
method  of  distribution  of  the  proceeds  of 
recovery  under  an  existing  right  of  action. 
If  Congress  has  such  power  in  the  premises, 
it  must  not  he  deemed  to  have  attempted  to 
exercise  it,  unless  the  intent  be  unmis- 
takable. To  carry  Its  assumed  power  to 
such  extent  would  be  an  advance  ^nto-^offev 
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defendant  under  tiie  state  law  which  recog- 
nizes  the  fellow  eerratit  doctrine  is  not  a 
bar  to  an  action  under  the  Federal  act, 
founded  upon  the  negligenee  of  a  fdlow  senr- 
ant.91  See  note  219ti,  infra. 

IV.  CofUracta  exempting  carriera  from 
liability  —  benefit  asaodaUone. 

Section  5  of  the  act  of  1903,  providing 
that  "any  contract,  rule,  regulation,  or  de- 
vice whatsoever,  the  purpose  or  intent  of 
which  shall  be  to  enable  any  common  car- 
rier to  exempt  itself  from  any  liability  cre- 
ated by  this  act,"  shall  be  void,  has  been 
held  to  embrace  stipulations  making  the  ac- 
ceptance of  benefits  on  account  of  the  in- 
jury or  death  of  an  employee,  under  a  con- 
tract of  membership  in  a  railway  relief  de- 
partment, equivalent  to  a  release  of  the 
company's  liability,  so  that  an  employee, 
by  accepting  bene&ts  under  such  a  contract 
of  a  membership  in  a  relief  department,  is 
not  barred  from  recovering  damages  for  the 

emmental  territory  heretofore  free  from  in- 
Tasion,  and  one  frai^ht  with  dangerous 
consequences,  considering  the  dual  nature 
of  our  political  systems  and  the  absolute 
necessity  that  the  functions  of  each  should 
be  kept  sharply  distinct.  We  are  of  opin- 
ion that  the  act  of  Congress  in  question 
should  be  construed  as  one  granting  a  new 
remedy,  under  certain  circumstances,  where 
none,  or  a  less  adequate  one,  existed  under 
the  state  laws,  and  as  not  intended  to  sup- 
plant or  abrogate  a  ri^ht  of  action  of  nrac- 
tically  equal  extent  existing  undw  the  laws 
of  this  rtate." 

In  Horton  v.  Seaboard  Air  Line  R.  Co. 
157  N.  C.  146,  72  S.  E.  95S,  although  the 

auestion  was  not  squarely  before  the  court, 
tie  language  used  seemed  to  indicate  that 
it  was  the  court's  impression  that  the  plain- 
tiff could  elect  to  Bue  either  under  the 
Federal  act  or  under  the  state  act. 

In  Illinois  C.  R.  Co.  v.  Dohebty,  ante,  31, 
in  a  dissenting  opinion  by  Nunn,  J.,  the 
view  was  expressed  that  the  act  of  Con- 
gress did  not  cover  the  whole  field  of  inter- 
state employees,  that  when  such  an  employee 
had  no  one  dependent  upon  him  within  the 
meaning  of  the  statute,  the  case  was  not 
affected  by  the  act,  but  was  left  to  the 
different  juriedietionfl  of  the  law  govern- 
ing his  case.  Attention  is  called  to  the 
fact  that  the  act  itself  says  that  it  is  for 
the  benefit  of  interstate  employees'  in  "cer- 
tain cases,"  and  the  conclusion  is  drawn 
that  those  empt<^es  having  no  one  de- 
pendent upon  them  are  excluded  from  the 
act. 

In  Fleming  v.  Norfolk  Southern  R.  Co. 
160  N.  C.  196,  76  S.  E.  212,  it  was  held 
that  where  the  state  statute,  in  so  far  as 
it  undertakes  to  regulate  and  provide  for 
fixing  responsibility  on  the  issue  of  the 
defendant's  negligence,  is  not  dissimilar  to 
tlie  Federal  statute  on  the  same  subject, 
and  the  facts  of  the  occurrence  itself  are 
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injury  under  the  act.<s  The  same  view  has 
been  taken  in  a  state  court.**  And  it  has 
been  held  that  a  release  for  injuries  exe- 
cuted by  the  injured  employee,  so  as  to 
secure  the  benefit  of  a  relief  association,  is 
not  a  bar  to  an  action  under  the  act,  since 
such  release  was  merely  the  method  of 
obtaining  the  benefits,  and  was  in  no  sense 
a  release  based  on  a  settIement.M 


F.  NegUgenoe,  existence  oft  aa  boflto  of 

liability. 

Under  the  act,  the  mere  happening  of  the 
accident  will  not  warrant  a  recovery;  there 
must  be  negligence  on  the  part  of  the  rail- 
road company  or  on  the  part  of  same  em- 
ployee, w  There  can  be  no  recovery  for  in- 
juries to  a  section  hand  engaged  in  loading 
ties  upon  a  hand  car,  where  the  accident 
was  caused  by  reason  of  a  tie  turning  in 
the  hands  of  the  men,  due  to  the  fact  that 
it  was  wet  and  slippery  from  rain.  M  Un- 

all  before  the  court,  no  harm  could  be  done 
by  determining  that  the  state  statute  ap- 
plied, rather  than  the  Federal  statute. 

MTroxell  v.  Delaware,  L.  A;  W.  R.  Co. 
227  U.  S,  434,  57  L.  ed.  586,  33  Sup.  Ct. 
Rep.  274. 

M  Philadelphia,  B.  &  W.  R.  Co.  v. 
Schubert,  224  U.  S.  603,  56  L.  ed.  911, 
32  Sup.  Ct.  Rep.  689,  1  N.  C.  C.  A.  892. 

Upon  the  general  subject  of  contract  re- 
quiring servant  to  elect  between  acceptance 
of  benefits  out  of  a  relief  fund,  and  the 
prosecution  of  his  claim  in  an  action  for 
damages,  see  note  to  Frank  v.  Newport 
Min.  Co.  11  L.R.A.(N.S.)  182. 

<3  Burnett  v.  Atlantic  Coast  Line  R.  Co. 
—  N.  C.  — ,  79  S.  R  414. 

M  Baltimore  Ac  0.  R.  Co.  v.  Oawinske,  116 
C.  C.  A.  679,  197  Fed.  31. 

W  Louisville  &  N.  R.  Co.  v.  Kemp,  — 
Oa.  — ,  79  S.  E.  668.  See  also  The  Passaic, 
190  Fed.  644,  affirmed  in  —  0.  C.  A.  — , 
204  Fed.  266. 

Under  the  Federal  statute,  the  plaintiff 
must  show  negligence  under  the  rules  ordi- 
narily applicable.  South  Covington  ft  G. 
Street  R.  Co.  v.  Finan,  163  Ky.  340,  156 
8.  W.  742. 

Under  the  act  of  1006,  the  right  of 
action  must  be  based  upon  the  negligence 
of  the  defendant,  and  without  that  ne^li- 
irencp  no  right  of  action  can  exist  in  favor 
of  the  plaintiff.  Missouri,  K.  &  T.  R.  Co. 
V.  Poole,  104  Tex.  36,  133  S.  W.  239. 

There  can  be  no  recovery  under  the  act 
unless  there  was  negligence  on  the  part  of 
the  master  or  someone  representing  nim,  or 
upon  the  part  of  a  fellow  servant.  Neil  v. 
Idaho  t  VV.  N.  R.  Co.  22  Idaho,  74,  125 
Pac.  331. 

The  burden  of  proving  negligence  is  upon 
the  plaintiff.  Charleston  &  W.  C.  R.  Ca 
T.  Brown,  —  Go.  App.  — ,  79  S.  E.  932. 

Long  V.  Southern  R.  Co.  —  Ky.  — , 
159  S.  W.  779.    The  cotu*  said:.  "White 
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der  ibe  Federal  statute,  the  a^Ugenee  of  an 
Bngmcer  of  an  interstate  trun  is  that  of 
tiie  railroad  company. 

In  one  case  brought  under  the  act,  the 
eoarts  said  that  the  maxim,  Rea  ipsa  loqui- 
tur,  did  not  apply,  but  in  so  holding  tiie 
cmrt  was  simply  enunciating  the  rule  ap- 
plied in  many  Federal  eourts,  namely,  that 
the  muim  never  applies  in  master  and 
■RTsat  eases.  M 

In  the  note  below  are  cited  several  eases 
ia  whieh  the  question  of  negligence  vel  Hon 
WM  determined. » 

VI.  "Ways,"  what  conatiUOe. 
The  act  of  1906  made  the  common  carrier 


it  ig  tnie  that  the  employers'  liability  act 
bu  abrogated  the  fellow  servant  doctrine, 
uid  tbat  the  contributory  n^ligence  of 
the  injured  employee  does  not  bar  a  re- 
covery, but  simply  diminiBhes  the  damages 
IB  proportion  to  the  amount  of  neglieence 
attributable  to  such  employee,  yet  it  is 
ttill  necessary  to  show  that  the  tnjury  re- 
Milted  in  whole  or  in  part  from  the  negli- 
^nce  of  the  officers,  agents,  or  employees 
vf  the  carrier,  or  by  reason  of  some  defect 
OT  insufficiency  due  to  its  negligence,  in 
it.-)  cars,  engincB,  appliances,  machinery, 
trark,  roadbed,  works,  boats,  wharves,  or 
"ther  equipment.  It  is  not  insisted  that 
the  injury  resulted  from  any  defect  or 
<n-*afficieney  in  defendant's  ears,  engines, 
appliances,  machinery,  track,  roadbed,  works, 
i-'-tts,  wharves,  or  other  equipment." 

n  Southern  K.  Co.  v.  Gadd,  —  C.  C.  A. 
207  Fed.  279. 

i'nder  the  act  of  1906,  a  locomotive  fire- 
man can  recover  for  injuries  though  caused 
'■•My  by  the.  n^ligence  of  the  engineer  in 
"unning  his  train  over  a  new  road  which 
•*M  rough  and  irr^ular,  at  too  rapid  a 
^ite  of  speed.  Missouri,  K.  ft  T.  R.  Co. 
^.  Poole,  —  Tex.  Civ.  App.  — ,  123  8.  W. 
MTB. 

In  Owens  v.  Chicago  G.  W.  R.  Co.  113 
"Ilim.  49,  128  N.  W.  1011,  it  was  held  that 
■I  inductor  could  recover  for  injuries 
.Mi->i>d  by  the  negligence  of  the  engineer  in 
'•'■'f  premature  ai^beatlon  of  the  full  force 
•<f  the  air  brake. 

"Midland  Valley  R.  Co.  v.  Fulgham.  — 
'-R.A.(N.S.>  — ,  104  C.  C.  A.  15],  181  Fed. 

As  to  applicability  of  maxim.  Re*  ip»a 
>''^uitw,  as  Detween  master  and  servant, 
•**  notes  to  Fitzgerald  v.  Southern  K.  Co. 
<  T..R.A.  (N.8.  >  337,  and  Bvers  v.  Carnegie 
Co.  16  L.R.A.(N.8.)'214. 

*Tn  Missouri.  K.  ft  T.  K.  Co.  v.  Rogers, 
-  Tex.  Civ.  App.  — ,  128  S.  W.  711,  it 
fBf  held  that  under  the  act  of  1906  the 
d-fmdant  was  liable  for  the  negligence  of 
t  «ertion  foreman  and  section  hand  whose 
dnty  it  was  to  construct  and  maintain  in 
Dropor  repair  a  platform  where  the  plain- 
tiff wgs  injured, — the  accidoit  happening 
is  the  Indian  territory. 

Notwithstanding  the  duty  to  promulgate 
nles  is  a  nim-deiegable  Autr  of  the  mas- 


liable  for  defects  in  its  "ways"  as  well  as 
in  its  cars,  engines,  etc.  lliis  word  was 
<Kuitted  from  the  act  of  1908,  but  it  is  not 
probable  that  Congress  intended  by  tbat 
tnuission  to  limit  the  liability  of  the  rail- 
road in  any  respect,  since  the  phrase  "other 
equipment"  was  added,  and  it  is  difficult  to 
cimceive  of  any  instrumentality  which 
would  be  covered  by  the  term  "ways"  which 
would  he  covered  hy  the  terms  employed, — 
"appliances,"  "track,"  "roadbed,"  "works," 
and  "other  equipment." 

But  one  case  has  been  found  in  which 
the  court  passes  upon  the  question  what 
constitutes  a  way  within  the  meaning  of  the 
act  ™ 

ter,  it  is  a  duty  which,  as  is  the  case  with 
all  the  non-delegable  duties  of  a  corpora- 
tion, can  be  performed  only  through  its 
offlcers,  agents,  and  employees;  consequent- 
ly, any  negligence  in  respect  to  the  promul- 
gation of  the  rule  falls  within  the  statute. 
I>e  AtlOT  V.  Chesapeake  ft  0.  R.  Co.  201 
Fed.  fi91. 

Jn  Colaaurdo  v.  Central  K.  Co.  180  Fed. 
832,  affirmed  in  113  C.  C.  A.  370,  192  Fed. 
901,  it  was  held  that  it  could  not  be  said 
tbat,  as  a  matter  of  taw,  there  was  no  negli- 
gence in  operating  in  a  freight  yard  four 
cars  under  their  own  impetus,  ^ter  dark 
without  warning  and  without  light. 

To  maintain  a  switchstand  in  such  a 
position  that,  when  set  for  one  track,  a 
prong  is  not  over  11}  inches  from  the  side 
of  cars  passing  on  an  adjoining  track,  on 
the  sides  of  which  employees  are  required 
to  work,  is  negligence  w'hich  will  permit 
a  recoveiy  under  the  act.  McDonald  v. 
Railway  Transfer  Co.  121  Minn.  273,  141 
N.  W.  177. 

To  maintain  a  large  number  of  boxes  4 
feet  tall  and  II  and  18  inchra  thick,  un- 
secured on  a  railroad  trestle  platform  12 
or  14  inches  from  a  passing  train,  is  ac- 
tionable negligence  rendering  the  railroad 
company  liable  for  injuries  caused  by  their 
being  jarred  over  against  a  train  and  tear- 
ing away  the  steps  of  a  car.  Ferebee  v. 
Norfolk  Southern  R.  Co.  —  N.  C.  — ,  79 
S.  E.  680. 

In  McCm^zAuoH  T.  Chicago,  R  I.  ft  P. 
R.  Co.  ante,  23,  it  was  held  that  negligence 
on  the  part  of  a  railroad  company  may  be 
found  from  evidence  that  a  side  bar  of  an 
engine  broke  when  the  engine  was  in  motion, 
and  injured  an  employee  in  the  cab,  and 
that  the  engine  was  old  and  out  of  repair, 
that  its  wheels,  bushings,  and  bearings  were 
worn,  and  that  it  pounded  while  at  work. 

A  "way"  over  the  track  of  the  defendant 
company  which  had,  to  its  knowledge,  for 
a  long  time  been  used  by  the  employees  in 
going  to  and  from  their  work,  must  be  said 
to  be  insufficient  where  it  is  not  protected 
in  any  way  against  accidents.  Philadelphia, 
B.  ft  W.  R.  Co.  V.  Tucker,  30  App.  D.  C. 
123,  —  L.R.A.(N.S.) 

TCA  passageway  ov«r  tracks  of  the  de- 
fendant company  which  has  for  a  Iong,tim^ 
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The  term  "ways"  is  used  in  practically 
all  the  statntee  modeled  after  the  English 
employers'  liability  act,  and  the  meaning 
of  the  term  as  used  in  tiiose  statutes  has 
been  discusMd  in  preriotu  notes  in  this 
seriei.n 

TTJ.  When  employeea  deemmA  to  he  en- 

gaged  tn  interstate  oommmva. 

1.  General  prtnoiples  appUoable. 

Where  the  injured  employee  was  actually 
engaged  at  tiie  time  in  the  operation  of  an 
interstate  train,  he  is  clearly  within  the 
protection  of  the  statute.  ^  So,  where  it  is 
clear  that  tbe  employee  was  engaged  sole- 
ly in  intrastate  work,  the  Federal  act  does 
not  apply,  although,  as  a  matter  of  fact, 
the  defendant  railroad  was  also  engaged  in 

to  the  knowledge  of  the  company,  been  used 
by  employees  in  going  to^  and  from  their 
work,  constitutes  a  "way"  within  the  mean- 
ing of  the  statute.  Philiddlphia,  B.  ft  W. 
R,  Ca  T.  Tucker,  35  App.  D.  C.  123,  — 
L.R.A.(K.S.)  — . 

71  See  notes  to  Coley  v.  North  Carolina 
R.  Co.  67  L.R.A.  820,  and  Hubbard  v.  Cen- 
tral of  Oeotgia  R.  Co.  19  L.RjIl.(N.S.) 
738. 

n  "Where  the  defendant  is  shown  to  be 
engaged  in  interstate  commerce,  and  the 
injured  servant  is  empltqred  in  work  in- 
cident thereto,  be  is  likewise  engaged  in 
such  commerce,  and  may  invoke  the  statute 
in  his  behalf."  Southern  R.  Co.  v.  Hower- 
ton,  —  Ind.  App.  — ,  101  N.  E.  121. 

An  engineer  engaged  in  hauling  cars 
which  were  being  used  in  interstate  com- 
merce is  himself  engaged  in  interstate  com- 
merce. Horton  t.  Seaboard  Air  Line  R. 
Go.  167  N.  C.  146.  72  S.  E.  988. 

An  averment  that  the  plaintiff  was  em- 
ployed as  a  fireman  on  an  engine  running 
between  two  cities  in  different  states,  and 
hauling  passengers  and  mail,  shows  that 
the  plaintiff  was  engaged  in  facilitating 
interstate  commerce.  Rowlands  v.  Chicago 
A  N.  W.  R.  Go.  149  Wis.  61,  186  N.  W. 
156. 

In  Walsh  v.  New  York,  N.  H.  k  H.  R.  Co. 
173  Fed.  494,  affirmed  in  223  U.  S.  1,  56 
L.  ed.  327,  38  L.R.A.(N.S.)  44.  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875,  it  was 
held  that  an  employee  who  was  injured 
while  engaged  in  replacing  a  drawbar  on 
one  of  the  defendant's  cars  while  in  use 
In  interstate  commerce  was  within  the  pro- 
tection of  the  act. 

An  employee  is  engaged  in  interstate 
commerce  while  adjusting  the  coupling  of 
the  cars  and  the  air  hose  upon  them,  some 
of  which  were  engaged  in  interstate  com- 
merce. Johnson  v.  Great  Northern  R.  Co. 
102  C,  0.  A.  89,  178  Fed.  643. 

If  both  the  injured  employee  and  the  car- 
rier were  engaged  in  interstate  commerce 
at  the  time  of  the  Injury,  the  employers' 
liability  act,  supersedtng  all  other  law, 
must  be  controlling  on  the  qnestton  of  the 
47  L.R.A.(N.S.) 


interstate  commerce,  n  Ascording  to  the 
holding  of  one  ease,  a  railroad  whose  tracks 
and  provinces  lie  wholly  within  one  state 
is  not  an  interstate  railroad  merely  be- 
cause it  is  leased  to  another  railroad  which 
is  enga^d  in  both  interstate  and  intra- 
state commerce.''*  In  one  case,  it  was 
held  that  where  the  fact  that  the  plaintiff 
was  engaged  in  interstate  commerce  was 
neither  allied  in  the  complaint,  nor  as- 
serted in  the  answer,  it  will  be  presumed 
that  he  was  engaged  in  intrastate  com- 
meroe,  and  that  the  state  laws  applied.  ^ 
So,  evidence  that  the  riUlroad  and  the  in- 
jured employee  were  engaged  in  interstate 
commerce  has  been  held  to  be  properly  ex* 
eluded  where  the  complaint  alleged  that  the 
plaintiff,  at  the  time  ol  tiie  injury,  was 
engaged  in  operating  an  intrastote  train, 

jurisdiction  of  the  Federal  court  and  the 
right  of  removal.  Bottoms  v.  St.  Loais 
A  8.  F.  R.  Co.  179  Fed.  318. 

TSAll^ations  in  a  complaint  tiiat  the 
defendant  railroad  c(Hnpany  owned  and 
operated  various  lines  ctf  railroad  all  within 
the  state,  and  that  the  plaintiff  when  in- 
jured was  at  work  upon  a  run  between  two 
terminals  both  within  tbe  state,  show  that 
the  action  is  one  based  on  the  state  stat- 
ute, and  not  on  the  Federal  statute.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Hawl^,  —  Tex. 
Civ.  App.  — ,  123  S.  W.  726. 

Where  a  member  of  a  train  crew  is  in- 
jured while  doing  purely  local  work  on  a 
short  branch  which  terminates  at  a  smelt- 
ing works,  be  properly  bases  his  action  on 
the  local  statute,  and  not  on  the  Federal 
law,  although  a  part  of  his  time  is  spent 
on  interstate  runs.  Southern  R.  Co.  v. 
Uurph^,  8  Ga.  App.  190.  70  S.  E.  972. 

Testimony  that  the  caboose  upon  which 
the  plaintiff  was  working  at  the  time  he 
was  injured  came  from  "Liberal"  to  the 
place  where  tiie  repairs  were  being  made 
is  not  sufficient  to  show  that  the  plaintiff 
was  engaged  in  interstate  commerce,  where 
there  is  nothing  to  show  where  the  "Liberal" 
mentitmed  was  situated.  Chicago,  R.  I.  A 
G.  R.  Co.  V.  Rogers,  —  Tex.  Civ.  App.  — , 
160  S.  W.  281. 

«  Zacharv  v.  North  Carolina  R.  Co.  166 
N.  C.  496,  72  S.  E.  858. 

TS  Bradbury  v.  Chicago,  R.  I.  A  P.  R.  Co. 
149  Iowa,  51,  40  L.R.A.(N.S.)  684,  128  K 
\V,  1.  The  court  said:  "Nor  do  we  think 
there  was  error  in  striking  the  evidence 
tending  to  show  tiiat  plaintiff  was,  at  the 
time  he  received  the  injury,  engaged  in 
interstate  commerce.  The  fact  that  he  was 
so  engaged  had  not  been  allied  In  the 
petition,  nor  asserted  in  the  answer;  so 
that  whether  he  was  so  engaged  was  not  in 
issue.  Afl  argued,  it  is  not  necessary  to 
plead  the  statutes  of  the  United  States, 
but,  to  invoke  their  benefit,  facts  rendering 
these  applicable  should  be  plMded.  All 
essential  under  the  state  law  was  proof  that 
the  injury  was  received  because  of  tiie  negli- 
gence of  th*  company  in  the  use  or  opera- 
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uid  these  alleg&tioDs  were  not  denied  or 
in  any  way  chall^god  in  the  answer. 

The  act  does  not  neceasarily  apply  to  the 
Buw  person  in  all  details  of  his  employ- 
ment, as  one  man  may  haTe  duties  includ- 
ing both  interstate  and  intrastate  com- 
merce and  he  would  be  subject  to  the  act 
while  engaged  in  the  one,  and  not  in  the 
other.^  In  determining  the  question 
whether  the  injured  onployee  was  engaged 
in  interstate  commerce,  the  general  duties 
of  the  employee  are  to  be  considered,  If 
the  employee  ia  engaged  in  interstate  com- 
meroe,  ao  la  the  rsiliMd,  for  the  road  is  the 

tion  of  ita  railway  within  the  state,  for, 
nntil  the  contrary  was  made  to  appear,  it 
will  be  presumed  to  have  been  engaged  in 
intrastate  commerce." 

TC  Fleming  T.  Norfolk  Southern  R.  Co. 
leO  N.  0.  196,  70  8.  E.  212. 

TTOolMnrdo  t.  Central  R.  Oo.  180  Fed. 
832,  affirmed  in  113  0.  C.  A.  379,  192  Fed. 
901. 

In  Barker  v.  Kansas  City,  M.  ft  O.  R. 
Co.  88  Kan.  767,  43  L.ItA.(N.S.)  1121, 
129  Pac.  1151,  it  was  also  pointed  out  that 
the  same  kind  of  act  may  at  one  time  be 
a  part  of  interstate  transportation,  and  at 
another  time  h&ve  notiiing  to  do  with  it. 

ntn  MomooHEBT  v.  Soutbebn  P.  Co., 
ante,  13,  It  was  held  that  upon  the  question 
whether  or  not  a  railroad  onployee  was  en- 
gaged in  interstate  commerce  at  the  time  of 
liiH  injunr,  evidence  ia  admissible  as  to  the 
general  dutiea  with  which  he  was  charged 
during  the  time  of  his  employment  with  the 
furtherance  of  which  he  was  engaged  at 
the  time  of  hia  injury. 

n  Colasardo  t.  Central  R.  C6.  supra. 

In  Charleston  k  W.  C.  R.  Co.  t.  Anchors, 
10  Ga.  App.  322,  73  S.  E.  551,  the  court 
laid:  "The  present  law  emphasizes  three 
things  which  must  concur  before  its  pro- 
visions are  applicable:  (1)  The  railroad 
eompany  in  question  must  engage  in  inter- 
■tate  commerce;  (2)  it  mus^  at  the  time 
cf  tiie  injury  in  question,  be  engaging  in 
that  character  M  commerce^  as  eontradis- 
tingnished  from  such  [purely  local  matters 
as  it  may  also  engage  in;  (3)  the  injured 
■erraiit  must  also,  at  the  time  of  receiving 
bis  injury,  be  engaging  in  intoetate  com- 
merce.*' 

It  would  seem  that  the  court  somewhat 
cMuplicatee  the  question  by  the  introduction 
t4  the  second  item  which  it  statu  must 
concur  before  the  provisions  of  the  act  are 
applicable;  and  in  view  of  the  decisions 
of  the  Federal  court  and  of  the  United 
States  Supreme  Court,  it  would  seem  that 
the  first  and  the  third  items  are  sufficient; 
if.  by  the  second  item,  the  court  means 
anything  more  than  what  is  included  in  the 
third  item,  namely,  that  the  injured  servant 
Biost  at  the  time  of  receiving  his  injury 
tw  eng:i4{ed  in  interstate  commerce,  the  de- 
cision is  clearly  erroneous  under  the  rule 
of  the  Federal  courts. 

MTsmura  v.  Great  Northon  R.  Co.  68 
Wash.  316,  108  Pac.  774. 
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master  and  the  servant's  act  is  its  act."^ 
The  burden  of  proof  is  upon  the  plaintiff 
to  show  that  he  was  engaged  in  interstate 
commerce.^ 

While  it  is  essential  that  the  carrier  be 
engaged  in  interstate  commerce,  and  that 
the  employee  when  injured  be  also  engaged 
in  such  commerce,  it  is  immaterial  whether 
the  n^ligent  servant  or  defective  appliance 
be  BO  engaged  or  not.  *i 

It  has  been  held  by  the  circuit  court  of 
appeals  that  it  is  not  necessary  that  the 
employee  be  actually  engaged  at  the  time  of 
'  the  injury  in  the  movement  of  interstate 

SI  Id  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  ft  H,  R.  Co.) , 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.{N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  878, 
the  Supreme  Court  expressly  decided  thai 
the  fact  that  the  norligence  which  caused 
the  injury  was  that  of  an  employee  engaged 
in  intrastate  commerce  was  immaterial, 
"for  such  negUgenee,  when  operatli^  injur- 
iously upon  an  employee  engaged  in  inter- 
state commerce,  has  the  same  effect  upon 
that  commerce  as  if  the  negligent  employee 
was  also  engaged  therein." 

If  the  injury  is  suffered  while  the  carrier 
is  engaged  in  interetate  commerce,  apd 
while  the  injured  employee  is  empl<^ed  by 
the  carrier  in  such  commerce,  it  is  not 
essential  that  the  causal  negligence  is  that 
of  a  coemployee  also  employed  in  such  com- 
merce. Pedersen  v.  Delaware,  L.  ft  W.  R. 
Co.  229  U.  S.  140,  67  L.  ed.  1125,  33  Sup. 
Ct.  Rep.  648,  reversing  184  Fed.  737.  and 
117  C.  C.  A.  33,  197  Fed.  637. 

In  Watson  v.  St.  Louis,  I.  H.  ft  S.  B. 
Co.  169  Fed.  942,  affirmed  in  223  U.  S. 
745,  66  L.  ed.  639.  32  Sup.  Ct.  Rep.  533, 
the  court  said:  "If  the  contention  of  de- 
fendant is  sustained,  the  effect  would  be 
that,  althougK  the  employee  of  a  carrier 
by  rail  engaged  in  interstate  transportation 
is  injured  while  engaged  on  an  interBtate 
train,  if  the  cause  of  the  injury  was  the 
negligence  of  a  fellow  servant  not  engaged 
at  the  time  in  interstate  work,  Congress  is 
powerless  to  provide  for  a  recovery  of  com- 
pensation for  the  injuries  suffered.  There- 
fore, if  an  engineer  or  fireman  on  an  inter- 
state train  is  injured  by  reason  of  the 
negligence  of  a  switchman  or  other  empl(^ee 
of  a  train  operated  on  a  branch  line,  which 
is  used  exclusively  for  intrastate  business, 
the  failure  of  Congress  to  except  such  ac- 
cidents from  the  provisions  of  the  statute 
makes  it  unconstitutional  as  being  in  ex- 
cess of  its  powers  under  the  Constitution. 
The  same  result  would  follow  if  a  telegraph 
operator  on  such  a  branch  line  fails  to 
transmit  or  deliver  a  message  from  the 
train  despatcher  directing  the  conductor 
of  the  interstate  train  to  go  on  a  siding 
for  the  purpose  of  letting  an  intrastate 
train  pass  on  the  main  line,  and  by  reason 
of  such  negligence  there  fs  a  collision." 

The  negligent  employee  need  not  be  en- 
gaged in  interstate  commerce.  Darr  v. 
Baltimore  ft  O.  R.  Co.  107  Fed.  606,  af- 
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commerce;  an  employee  on  his  way  to  or 
from  his  work  is  also  within  the  protection 
of  the  statate.  A  similar  decision  was 
rendered  in  ttie  District  of  Columbia, »  and 
in  Washington.  H  The  decision  of  the 
circuit  court  of  appeals  must  be  considered 
as  OTerruling  two  earlier  decisions  of  the ' 
circuit  court,  both  of  which  were  decided 
upon  the  authority  of  the  case,  which  wai 
reversed  by  the  court  of  appeals,  referred 
to  above,  u  Where,  however,  the  employee 
is  injured  while  going  to  or  from  his  work, 
which  he  left  for  purposes  solely  of  his 

firmed  by  drcnit  court  of  appeals,  see 
ante,  4. 

Where  the  injured  employee  is  engaged 
in  interstate  commerce,  it  is  immaterial 
whether  or  not  a  train  which  struck  him 
was  engaged  in  that  commerce  or  not. 
Colaaurdo  v.  Central  R.  Co.  180  Fed.  832, 
affirmed  in  113  C.  C.  A.  379,  192  Fed.  901. 

It  is  not  necessary  to  allege  that  the 
defective  car  which  caused  the  injury  was 
engaged  in  interstate  commerce.  Kanbas 
City  Southern  R.  Co.  v.  Cook,  100  Ark. 
467,  140  S.  W.  679. 

In  ZikoB  T.  Or^^  R.  ft  Nav.  Co.  170 
Fed.  893,  it  was  held  that,  in  view  of  the 
facts  disclosed  by  the  complaint,  it  was 
not  necessary  to  go  further  than  to  hold 
that  interstate  and  intrastate  ser\'ice  are 
separable  by  upholding  liability  when  in- 
jury results  from  the  negligence  of  fellow 
servants  engaged  in  interstate  commerce, 
and  denying  it  when  resulting  through  the 
Diligence  of  an  intrastate  employee  to  one 
engaged  in  interstate  c<HBmerce,  and  this 
if  the  act  could  be  held  subject  to  the  ob- 
jection urged  against  it. 

In  Granger  v.  Pennsylvania  R.  Co.  — 
N.  J.  — ,  86  Atl.  264,  although  the  case  was 
apparently  decided,  upon  the  ground  that 
the  injured  employee,  who  was  repairing 
a  switch,  was  not  himself  engaeed  in  inter- 
state commerce,  the  raurt  calls  attention 
of  the  fact  tiiat  tlie  car  which  struck  him 
was  not  an  interstate  car.  This  point, 
however,  is  immaterial,  as  is  shown  by  the 
case  cited  above. 

SSA  locomotive  fireman  Is,  white  on  his 
way  ficm  his  home  to  the  depot  for  the 
purpose  of  riding  upon  a  train  to  a  distant 

Eoint  as  a  part  of  a  deadhead  crew,  there 
}  fire  an  engine  hauling  an  interstate  train, 
employed  in  interstate  commerce,  so  that 
the  railroad  company  will  be  liable  under 
the  act  for  injuries  'to  him  caused  by  the 
negligence  of  a  crew  of  a  train  which 
struck  him  as  he  was  on  a  crossing  near 
the  depot.  Lamp  here  v.  Obeoon  R.  & 
Nat.  Co. 

As  to  liability  of  master  for  injury  to 
servant  while  not  at  work,  see  notes  cited 
in  Index  to  L.R.A.  Notes,  under  title  Mas- 
ter and  Servant,  S  61. 

M  special  locomotive  fireman  who, 
while  on  his  way  to  work  after  bein^  called, 
crosses  a  track  of  the  defendant  company 
at  a  point  where  onplqyeeB  have  been  in 
47  L.SJl.{N.S.) 


own,  or  on  business  not  connected  with  the 
company,  there  can  be  no  recovery.** 

9.  What  conatitutee. 

As  to  what  constitutes  interstate  com- 
merce under  the  Federal  safety-appliance 
'  act,  see  notes  to  Chicago,  ii.  &  St.  P.  R. 
Co.  V.  United  States,  20  L.B.A.(^.S.)  473, 
and  LbJgb  Shore  ft  M.  S.  R.  Co.  v.  Benson. 
41  LJt.A.(N£.)  49. 

A  conductor  who,  after  his  train  is  made 
up,  has  gone  to  the  engine  to  give  the  en- 
gineer his  clearance  card,  is  engaged  in 

the  habit  of  crossing  for  a  long  time,  is 
within  the  protection  of  the  statute.  Phila- 
delphia, B.  &  W.  R.  Co.  V.  Tucker,  8S  App. 
D.  C.  123,  —  L.R.A.(N.S.)  — . 

MIn  HOBTON  V.  Obeoon-Waseisqtoii  R. 
ft  Nay.  Co.  ante,  8,  it  held  that  an  operator 
of  a  railroad  pumping  plant  which  furnishes 
water  for  interstate  and  cross-atate  engines 
is  employed  in  interstate  commerce  while 
riding  from  his  home  to  his  work  on  a  hand 
car  furnished  by  the  company  for  that  pur- 
pose, so  as  to  be  within  the  operation  of  the 
Federal  employers'  liability  act  if  injured 
by  those,  during  thai  time,  in  charge  of  an 
intCTstate  train. 

U  In  Feaster  v.  Philadelphia  ft  R.  R.  Co. 
107  Fed.  680,  it  was  held  that  an  extra 
conductor  who  was  on  his  way  to  take 
charge  of  a  work  train,  and,  while  riding 
on  a  light  engine,  was  injured  by  collision 
with  a  local  passenger  train,  was  not  en- 
gaged in  interstate  commerce,  where  it  does 
not  appear  that  he  had  bea  enga^  in 
such  commerce  at  the  time  of  the  injury, 
or  that  he  was  about  to  be  so  engaged. 

An  employee  of  a  railroad  company  ie 
not,  while  riding  borne  from  bis  work  in 
the  caboose  of  a  train,  by  the  permission  of 
the  railroad  company,  engaged  in  interstate 
commerci?.  Bomett  T.  Luiigh  Valley  B.  Co. 
197  Fed.  678. 

MIu  Zaeharv  v.  North  Carolina  B.  Co. 
166  N.  C.  406,  72  S.  E.  868,  in  holding  that 
a  fireman,  while  going  from  his  engme  to 
his  hoarding  house  for  a  purpose  entirely 
penonal  to  himself,  was  not  engaged  in 
interstate  commerce,  the  court  said:  "If 
the  contention  of  the  defendant  can  be 
maintained,  then  it  follows  that  all  em- 
ployees of  railways  that  do  an  interstate 
business  are  necessarily  emplt^ed  in  inter- 
state commerce.  The  ticket  seller  who  sells 
a  ticket  to  a  traveler  going  beyond  the  state, 
the  car  cleaner  who  cleans  the  car  he  is  to 
travel  in.  the  man  who  loads  the  engine 
tender  with  coal  which  is  to  pull  him,  and 
the  gatekeeper  who  examines  his  ticket  and 
passes  him  on  to  his  car,  are  all  employed 
in  interstate  commerce," 

In  Mmrs  T.  Norfolk  ft  W.  B.  Co.  — 
N.  C.  — ,  —  L.RA.(N.S.)  — ,  78  S.  E.  280 
(rehearing  pending),  it  was  held  that  an 
emplf^ee  on  a  work  train  who  was  injured 
while  attempting  to  catch  a  freight  to  go 
for  the  mail  for  the  working  force  Is  not 
engaged  in  interstate  commerce. 
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Mantate  oomioeroe  while  walking  back 
around  his  timfn,  inspecting  it.^  A  yard 
derk  killed  while  proceeding  through  rail- 
road yards  to  meet  an  incoming  interstate 
freight  train  for  the  pnipose  ol  taking 
down  the  numbers  and  initials  <m  the  cars, 
eAe^  is  employed  in  interstate  commerce 
within  the  meaning  of  the  Federal  employ- 
ers' liabilitj  act  of  1908,  although  the  yard 
may  be  terminal  for  that  particular  train, 
and  none  ot  the  ears  were  going  to  points 
hey€mdM 

An  employee  engaged  in  loading  inter- 
state freight  onto  a  car  for  interstate  trans- 

97  Neil  r.  Idaho  &  W.  N.  R.  Co.  22  Idaho, 
74,  125  Pac.  331. 

»»  St.  Louis,  S.  F.  A  T.  R.  Co.  v.  Scale, 
229  U.  S.  156,  67  L.  ed.  1120,  33  Sup.  Ot. 
Rep.  6S1,  reversing  —  Tex.  Civ.  App.  — , 
148  S.  W.  1080. 

w  Illinois  a  B.  Co.  Porter,  —  C.  0. 
A.  — ,  207  Fed.  311. 

MTsmura  v.  Great  Northern  R.  Co.  S8 
Wash.  316,  108  Pac  774.  The  court  said: 
"The  respondent's  theory  seems  to  be  that, 
because  the  appellant  was  authorized  to, 
and  did  at  times,  engage  in  interstate  com- 
merce, and  because  the  respondent  was  em- 
ployed in  loading  a  flat  car  with  rails 
^hicb  had  been  used,  or  were  to  be  used, 
in  tbe  repair  of  its  roadbed  in  the  state  of 
Montana,  he  was  necessarily  engaged  in 
interstate  commerce  within  tne  meaning  of 
the  act.  We  cannot  assume  that  every 
onployee  of  appellant,  by  reason  of  his 
emplfljiimit,  is  so  engaged.  Appellant  may 
have  thonsands  of  employees  whose  duties 
do  not  partake  of  that  character.  If  the 
act  in  (Question  is  constitutional,  it  is  so 
because  it  applies  only  to  servants  engaged 
in  interstate  commerce.  If  it  is  broad 
eooogh  to  include  this  case  in  its  provisions, 
it  is,  in  our  opinion,  open  to  the  same  ob- 
jecticHis  which  rendered  the  earlier  act  un- 
comtitutional.  If  respondent  la  to  avail 
Idinadf  of  its  beneflts,  the  burden  devolves 
upon  him  to  show  that  the  duties  which  he 
wma  peiformtng  -while  an  employee  of  the 
^pellant  were  of  a  character  that  directly 
pertained  to.  and  were  a  part  of,  interstate 
commerce.  No  such  showing  was  made,  and 
Rant's  motion  for  a  directed  Terdict 
Id  have  been  sustained." 
« In  Pierson  v.  New  York.  S.  ft  W.  R. 
Oo.  83  N.  J.  L.  Oei,  85  Atl.  233,  it  was  held 
that  the  work  of  transporting  rails  from 
their  place  of  destination,  where  they  had 
been  delivered  after  being  transported  into 
the  state,  to  where  th^  were  to  be  used 
in  replacement  of  old  rails,  is  not  inter- 
state commerce.  The  court,  relying  upon 
Pedersen  v.  Delaware,  L.  ft  W.  R.  Co.  117 
C.  C.  A.  33,  1B7  Fed.  637,  said:  "The  re- 
pairing of  an  instrument  of  commerce 
which  is  used  sometimes  in  interstate  anS 
sometimea  in  intrMtate  transportation, 
whether  it  be  the  roadbed  of  a  railroad,  or 
a  ear,  or  an  engine  which  is  run  over  it, 
is  not  an  engaging  in  commerce,  hut  a 
prepsration  for  engaging  therein  In  the 
47  LrJ1.(N.8.} 


portation  is  engaged  in  interstate  com- 
merce. But  there  can  be  no  recovery  for 
injuries  to  an  employee  engaged  in  loading 
rails  upon  a  flat  car,  where  it  is  not  shown 
whether  the  rails  are  old  or  new,  where 
they  came  from,  where  they  were  to  be 
takrai,  or  where  the  car  was  to  go  when 
loaded.  M 

In  the  earlier  decisions  under  tiieact,the 
view  was  taken  in  some  cases  that  an  em- 
ployee engaged  in  repairing  the  track  was 
not  engaged  in  interstate  commerce,  al- 
though interstate  trains  passed  over  the 
tracks.  >i  In  some  of  these  cases,  the  court 

future."  It  should  be  noted  that  the  Peder- 
sen Case  was  overruled  by  the  United  States 
Supreme  Court.   See  note  02,  infra. 

The  Pierson  Case  was  followed  in  Granger 
V.  Pennsylvania  R.  Co.  —  N.  J.  — ,  86  Atl. 
264,  where  it  was  held  that  the  work  of 
oiling  a  switch  which  is  sometimes  used 
interstate  and  sometimes  in  intrastate 
transportation  is  not  engaging  in  interstate 
commerce.  Both  of  these  cases  must  be 
considered  as  overruled  since  the  authority 
relied  upon  was  reversed  by  the  court  of 
last  resort  upon  the  question. 

In  Charleston  ft  W.  C.  R.  Oo.  v.  Anchors, 
10  Ga.  App.  S22,  73  B.  E.  551,  where  a  sec- 
tion foreman  at  work  on  a  track  over  which 
interstate  commerce  passed  was  injured  by 
reason  of  being  struck  by  a  particle  of  iron 

Eut  in  flight  by  the  negligent  blow  of  a 
ammer  in  the  hands  of  one  of  the  men 
under  him,  the  court  said:  "To  our  minds, 
neither  the  servant  who  struck  the  blow  nor 
the  servant  whose  eye  was  injured  through 
the  blow's  being  struck  was  engaged  in  in- 
terstate commerce,  since  the  whole  object 
of  striking  the  blow  was  merely  to  drive 
a  spike  to  hold  in  place  a  rail  that  this 
defendant  might  have  a  railroad  track  upon 
which  it  could  thereafter,  if  it  so  desired, 
engage  in  commerce,  either  interstate  or 
intrastate.  If  the  distinction  between  pre- 
paring to  engage  in  commerce  and  the  act 
of  actually  engaging  in  it  is  to  he  observed, 
this  transaction  falls  squarely  witiiin  the 
domain  of  preparation." 

A  man  engaged  in  repairing  bridges  and 
doing  bridge  work  generally,  even  though 
he  may  work  in  different  states  for  the 
railroad  company,  is  not  engaged  in  inter- 
state commerce  within  the  m»&iiiff  of  the 
act.  Taylor  Southern  R.  Co.  178  Fed. 
380. 

See  also  Pedersen  Delaware,  L.  ft  W. 
R.  Co.  supra,  which  was  reversed  by  the 
United  Sates  Supreme  Court  (see  note  92). 

In  Ft.  Smith  ft  W.  R.  Co.  v.  Blevins,  — 
Okla.  — ,  130  Pac.  626,  it  was  held  that  no 
cause  of  action  under  the  Federal  act  was 
stated  in  a  complaint  which  alleged  that 
the  defendant  was  a  corporation  existing 
under  the  laws  of  the  state  of  Arkansas 
for  the  purpose  of  building,  equipping,  and 
operating  a  line  of  railway  extending  from 
Arkansas  into  Oklahoma,  and  that  the 
plaintiff  was  one  of  the  employees  on  a 
work  train,  engaged  in  ditching  the  ddea 
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attnnpta  to  draw  a  diBtiaction  between 
"preparing  to  engage"  and  "engaging"  in 
interstate  e(Hnmerce.  Any  euch  suppoeed 
distinction  is  apparently  swept  away  by  the 
Supr^e  Court  of  the  United  States  in  a 
recent  decision,  In  which  it  was  held  tliat 
an  onployee  engaged  in  carrying  a  sack  of 
bolta  or  rivets  to  be  used  in  repairing  a 
bridge  regularly  In  use  in  interstate  aa 
well  as  intrastate  commerce  was  engaged 

of  the  track  and  removing  the  dirt  to  fills, 
and  when  injured  was  at  work  upon  a  por- 
tion of  the  road  between  two  points  in  the 
state  of  Oklahoma.  It  is  impossible  to 
tell,  however,  from  the  opinion,  the  precise 
ground  upon  which  it  is  oaBed.  The  cause 
arose  upon  the  appeal  of  the  defendant  from 
the  denial  by  the  trial  court  of  its  applica- 
tion for  removal,  and  it  is  not  clear  whether 
the  court  based  its  decision  upon  the  fact 
that  the  defendant  was  not  an  interstate 
dirrier,  or  whether  the  work  upon  which 
the  plaintiff  was  engaged  was  not  interstate 
commerce,  or  wlutber  the  decision  was 
based  solely  upon  a  matter  of  pleading. 

M  Pedersen  v.  Delaware,  L.  *  W.  R.  Ca 
229  U.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ot. 
Rep.  651,  reversing  184  Fed.  737,  and  117 
C.  C.  A.  33,  197  Fed.  537.  The  court  said: 
"That  the  defendant  was  engaged  in  inter- 
state commerce  is  conceded;  and  so  We  are 
only  concerned  with  the  nature  of  the  work 
in  which  the  plaintiff  was  employed  at  the 
time  of  his  injury.  Among  the  questions 
which  naturally  arise  in  this  connection 
are  these:  Was  that  work  being  done  in- 
dependently of  the  interstate  commerce  in 
which  the  defendant  was  engaged,  or  was 
it  BO  closely  connected  therewith  as  to  be 
a  part  of  it?  Was  its  performance  a 
matter  of  indifference  so  far  as  that  com- 
merce was  craicemed,  or  was  it  in  the  na- 
ture of  a  duty  resting  upon  the  carrier  T 
The  answers  are  obvious.  Tracks  and 
bridges  are  as  indispensable  to  interstate 
commerce  by  railroad  as  are  engines  and 
cars ;  and  sound  economic  reasons  unite 
with  settled  rules  of  law  in  demanding 
that  all  of  these  instrumentalities  be  kept 
in  r^air.  The  security,  expedition,  and 
efficiency  of  the  commerce  depends  in  largo 
measure  upon  this  being  done.  Indeed,  the 
statute  now  before  us  proceeds  upon  the 
theory  that  the  carrier  is  charged  with  the 
duty  of  exercising  appropriate  care  to  pre- 
vent or  correct  'any  defect  or  insufficiency 
.  .  .  in  its  cars,  engines,  appliances,  ma- 
chinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment'  used  in  inter- 
state commerce.  But  independently  of  the 
statute,  we  are  of  opinion  that  the  work 
of  keeping  such  instrumentalities  in  a 
proper  state  of  repair  while  thus  used  is 
BO  closely  related  to  such  commerce  as  to  be 
in  practice  and  in  legal  contemplation  a 
part  of  it.  The  eoDtention  to  the  contrary 
proceeds  upon  the  assumption  that  inter* 
state  commerce  by  railroad  can  be  separated 
into  its  several  elonents,  and  the  nature 
of  each  determined  rq^dlesa  of  its  re- 
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in  interstate  commerce.  The  same  view 
has  been  taken  by  state  and  lower  Federal 
courts  in  decisions  most  of  which  were 
handed  down  before  the  question  waa  set- 
tled by  the  Supreme  Court. »  So,  an  em- 
ployee of  an  interstate  railroad  engaged  in 
repairing  a  switch  which  was  constructed 
and  used  by  the  defendant  railroad  so  aa 
not  to  delay  an  interstate  passenger  and 
freight  train  is  entitled  to  the  benefit  of  the 

lation  to  others  or  to  the  business  as  a 
whole.  But  this  is  an  errcmeous  assump- 
tion. The  true  test  always  is:  Is  the  work 
in  question  a  part  ot  the  interstate  com- 
merce in  whicn  the  carrier  is  engaged? 
...  Of  course,  we  are  not  here  concerned 
with  the  construction  of  tracks,  bridges, 
engines,  or  cars  which  have  not  as  yet 
become  instrumentalities  in  such  commerce, 
but  only  with  the  work  of  maintaining  them 
in  proper  emdition  after  they  have  become 
such  instrumentalities,  and  during  their 
use  as  such.  True,  a  track  or  bridge  may 
be  used  in  both  interstate  and  inb-astate 
commerce,  but  when  it  is  so  used  it  is 
none  the  less  an  instrumentalify  of  the 
former,  nor  does  its  double  use  prevent  the 
employment  of  those  who  are  engaged  in 
its  repair  or  in  keeping  it  in  suitable  con- 
dition for  use  from  l>eiiur  an  employment 
in  interstate  commerce.  The  point  is  made 
that  the  plaintiff  waa  not,  at  the  time  of 
his  injury,  engaged  in  removii^  tiie  old 
girder  and  inserting  the  new  one,  but  was 
merely  carrying  to  the  place  where  that 
work  was  to  be  done  some  of  the  materials 
to  be  used  therein.  We  think  there  is  no 
merit  in  this.  It  waa  necessary  to  the  re- 
pair of  the  bridge  that  the  materials  he  at 
hand,  and  the  act  ol  takli^  them  there  was 
a  part  of  that  work.  In  other  words,  it 
was  a  minor  task  which  was  essentially 
a  part  of  the  larger  one,  as  is  the  case  when 
an  engineer  takes  his  engine  from  th« 
roundhouse  to  the  track  on  which  are  the 
cars  he  is  to  haul  in  interstate  commerce." 

03  A  section  hand  engaged  in  repairing 
the  track  over  which  interstate  traffic  ^ 
carried  is  likewise  engaged  in  interstate 
commerce.  Southern  R.  Co.  v.  Howerton, 
—  Ind.  App.  — ,  101  N.  E.  121. 

An  employee  of  an  interstate  railroad 
engaged  in  the  repair  of  a  bridge  on  such 
railroad  is  employed  in  interstate  com- 
merce. Thomson  v.  Columbia  ft  P.  8.  R. 
Co.  205  Fed.  203. 

A  railroad  trackman  injured  while  re- 
pairing a  switch  in  the  yards  of  the  rail- 
way company  over  which  both  interstate 
and  intrastate  commerce  is  transported 
comes  within  the  statute.  Colasurdo 
Central  R.  Co.  180  Fed.  832,  affirmed  in 
113  0.  C.  A.  379,  192  Fed.  901. 

In  Zikos  V.  Oregon  R.  &  Nav.  Co.  179 
Fed.  893,  the  court,  in  holding  that  an 
emplt^ee  engaged  in  working  on  a  track 
over  which  both  interstate  and  intrastate 
commerce  is  carried  was  himself  engaged  in 
interstate  commerce,  said:  "The  track  ot 
a  railroad  emnpany  engaged  both  in  inter- 
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ut  u  being  engaged  in  interstate  com- 
merce: m 

A  section  foreman  engaged  in  removing 
A  huid  ear  from  the  track  in  front  of  an 
interstate  train  is  engaged  in  interstate 
conunerce.** 

The  work  of  repairing  cars  or  engines 
while  they  form  a  part  of  an  interstate  train 
ii  unquestionably  connected  with  interetate 
nnnnierce;  M  and  it  has  also  been  held 
that  employees  engaged  in  repairing  en- 
gines or  cars  are  engaged  in  interstate  com- 
merce where  an  interstate  run  has  been 
completed  and  cars  and  engine  are  being 
msde  ready  for  another  run.  *7    But  in  a 


state  court  an  employee  engaged  in  repair- 
ing a  boiler,  part  of  the  wrecking  appliance 
of  the  railroad  company,  was  held  not  to  be 
engaged  in  interstate  commerce  when,  at 
the  time,  the  boiler  was  lying  near  the 
wrecking  car  in  a  roundhouse.B8 

It  is  submitted  that  the  decision  in  this 
case  is  inconsisteat  with  those  cited  in  the 
preceding  note  and  with  the  spirit  of  the 
rule  enunciated  in  the  Pedersen  Case.  The 
fact  that  the  work  is  a  preparing  to  en- 
gage rather  than  an  actual  engaging  is  im- 
material according  to  the  clear  impart  of 
the  language  quoted  from  the  opinion  of  the 
Supreme  Court  in  the  Pedersen  Case.  That 


■tste  and  intrastate  commerce  is,  while 
essential  to  the  latter,  indispensable  to  the 
former.  It  ia  equally  important  that  it 
6e  kept  in  repair.  Where  the  traffic  itself 
I'i  not  in  fact  interstate,  although  upon  a 
railroad  engaged  in  commerce  between  the 
states,  such  aa  trains  devoted  entirely  to 
local  busineaa  and  wbolly  within  the  bound- 
aries of  a  state,  a  different  case  is  pre- 
sented. There  it  is  possible  to  identify 
what  is  and  what  is  not  interstate;  but 
where,  as  in  this  case,  a  road  is  admittedly 
nigaged  in  both,  it  becomes  impossible  to 
say  that  particular  work  done  results  di- 
rectly for  the  benefit  of  one  more  than  the 
other.  Manifestly  it  is  for  the  accommo- 
dation of  both.  To  hold,  then,  that  a 
workman  engaged  in  repairs  upon  the  track 
of  such  a  earrier  is  not  furtnering  inter- 
etate commerce  would  be  to  deny  the  power 
to  control  an  indispensable  instrument  for 
commercial  intercourse  between  the  states, 
— to  deny  the  power  of  Congress  over  inter- 
state commerce, — but  that  the  power  ex- 
tends to  the  control  of  those  instrumen- 
talities through  which  such  commerce  is 
carried  on  is  not  an  open  question.  .  .  . 
The  particular  question  is  an  apt  illus- 
tration of  the  intricacies  to  which  our  dual 
ETstem  of  goTermnent  often  leads;  hut  the 
intricacy  is  but  an  incident,  and  it  can 
neither  defeat  nor  impair  the  power  of 
CottgreM  over  interstate  commerce.  Bince 
the  track,  in  the  natnre  of  things,  must 
V  maintained  for  commerce  between  the 
states,  the  work  bestowed  upon  it  inures  to 
the  benefit  of  such  commerce.  It  is  there- 
fore subject  to  Federal  control,  even  though 
it  may  contribute  to  carriage  wholly  within 
the  state.  Being  inseparable,  yet  interetate 
commerce  inherently  abidii^  in  the  tiling 
to  be  rMulated,  as  to  the  track,  the  state 
jnriadietion  must  give  way;  or  at  least  it 
cannot  defeat  the  superior  power  of  Con- 
sress  over  the  subject-matter  whenever  a 
nrrier  it  nring  tne  track  for  the  double 
purpose^** 

H  Jones  Chesapeake  ft  0.  B.  Co.  149 
Kv.  566,  149  8.  W.  961. 

'WLonisnlle  ft  N.  R.  Co.  t.  Kemp.  —  Qa. 
79  a  E.  568. 

WAn  employee  engaged  in  repairing  a 
car  loaded  with  interstate  freight,  which 
had  been  taken  a  distance  of  14  miles  off 
the  route  to  a  place  still  within  the  state 
47  L.Rjl.fN.S.) 


wnere  it  originated,  where  the  repairs  could 
be  made,  is  engaged  in  interstate  commerce. 
St.  Louis  ft  S.  F.  R.  Co.  v.  Conarty,  —  Ark. 
— ,  155  S.  W.  93. 

97  An  employee  in  car  shops  connected 
with  an  interstate  track,  who  was  employed 
in  repairing  a  car  used  by  the  d^endant 
railrcMMl  indiscriminately  in  both  interstate 
and  intrastate  commerce,  is  engaged  in 
interstate  commerce  within  the  meaning 
of  the  act.  Northern  P.  R.  Co.  v.  Maerk^ 
117  C.  C.  A.  237,  198  Fed.  1. 

An  employee  who  is  engaged  in  repairing 
an  engine  used  in  hauling  interstate  trains 
after  it  has  completed  one  haul  and  is  about 
to  return  is  engaged  in  interstate  commerce. 
Baltikore  ft  O.  R.  Go.  t.  Dabb,  ante,  4. 

A  locomotive  engineer  engaged  in  in- 
specting and  oiling  an  engine  which  had 
just  been  taken  from  the  shop  where  it  had 
been  repaired,  and  was  located  on  a  side 
track,  being  made  ready  for  a  trial  trip, 
is  engaged  in  interstate  commerce.  LlOTd 
V.  North  Carolina  R.  Co.  —  N.  C.  ~,  78 
S.  E.  489. 

In  IzxiHOis  O.  R.  Oa  T.  DaaEOT,  ante^ 

31,  it  was  conceded  that  en  emplovti'  en- 
gaged in  repairing  a  car  which  was  used  in 
interstate  commerce  was  himself  engaged  in 
such  commerce. 

In  Heimbach  v.  Lehigh  Valley  R.  Co. 
197  Fed.  679,  it  was  held  that  emplorees 
engaged  in  repairing  a  car  which  had  Men 
transported  from  one  state  into  another, 
but  which  had  reached  the  end  of  its  jour- 
ney, and  had  been  unloaded,  and  was  put 
on  a  side  track  for  the  purpose  of  repair, 
are  not  engaged  in  interstete  commerce. 
This  case  was  decided  upon  the  authority 
of  the  decision  of  the  Federal  court  in  the 
Pedersen  Case,  which  was  overruled  by  the 
Supreme  Court 

BS  "We  reach  the  conclusion  that  the  em- 
ployee is  not  employed  by  the  carrier  in 
interstate  commerce  where  he  is  engaged* 
in  constructing  or  repairing  an  appliance, 
which  appliance  may  therejStcr  be  used  to 
facilitate  intrastate  or  interstate  transpor- 
tation, as  occasion  may  require,  and  is  in- 
tended for  such  use,  but  is  not,  at  the  time 
the  repairs  in  question  are  being  made,  in 
use  for  the  purpose  of  facilitating  interstate 
transportation."  Ruck  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  168  Wis.  168,  140  N.  W. 
1074. 
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the  work  of  clearing  away  wreckage  fnun 
interstate  tracks  is  as  mneh  an  engaging  in 
interstate  commerce  aa  any  other  work  of 
repairing  the  tracks  seems  beyond  dispute. 
And  if  the  repairing  of  the  i^iplianoe  was 
for  the  purpose  of  rendering  it  available 
for  immediate  use  in  removing  an  ^dating 
n-reck,  such  work  would  seem  to  be  as  cloae- 
ly  connected  with  interstate  traffic  as  is  the 
repairing  of  an  engine  or  car  which  bad 
completed  an  interstate  run,  and  was  being 
fitted  for  another  run.  It  is  true  that  in 
the  present  case  the  appliance  was  to  be 
used  in  the  future,  end  not  in  the  present, 
but  so  also  were  the  fuel  and  water  referred 
to  in  the  cases  in  note  105,  infra.  There  is 
one  possible  distinction  between  the  cases 
cited  in  that  note  and  the  present  case; 
there  it  was  a  certainty  that  fuel  and  water 
would  be  needed,  while  it  was  possible  that 
no  wreck  would  ever  o«:ur  to  affect  the 
interstate  transportation  on  the  railroad; 
but  in  the  former  cases  there  also  existed 
the  possibility  that  all  of  the  particular 
fuel  and  water  that  was  being  handled 
would  be  consumed  in  interstate  commerce, 
while  the  possibility  of  wrecks  is  not  so 
remote  as  to  be  a  n^ligible  consideration. 

So,  employees  engaged  in  switching  cars 
loaded  with  interstate  freight  are  engaged 

99  A  switchman  engaged  in  switching  a 
car  loaded  with  interstate  freight  is  engaged 
in  interstate  commerce.  Rich  t.  St.  XiOuis 
&  S.  F.  R.  Co.  166  Mo.  App.  379,  148  S. 
W.  1011. 

In  Barlow  v.  Leliigh  Valley  K.  C.  —  App. 
Div.  — ,  143  N.  Y.  Supp.  3053,  it  was  held 
that  an  engineer  engaged  in  switching  cars 
loaded  with  coal  to  be  used  by  defendant's 
I'ngines  in  both  interstate  and  intrastate 
transportation  was  within  the  protection  of 
the  statute. 

IM  An  engineer  on  an  interstate  train  is 
still  engaged  in  interstate  commerce  where, 
after  reaching  his  destination,  he  is  engaged 
in  switching  interstate  ears  preparatory  to 
placing  them  in  the  yards,  according  to 
orders  previously  received.  Kansas  City, 
M.  &  O.  R.  Co.  V.  Pope,  —  Tex.  Civ.  App. 
— ,  152  S.  W.  186. 

A  brakeman  while  at  work  in  "cutting 
out"  two  intrastate  cars  from  an  interstate 
train  is  engaged  in  interstate  commerce, 
and  under  the  protection  of  the  Federal 
statute,  although  at  the  time  of  the  injury 
the  cars  had  been  actually  disconnected 
and  were  on  a  siding.  Carr  v.  New  York  C. 
&  H.  R.  R.  Co.  77  Misc.  346,  136  N.  Y. 
Supp.  601. 

101 A  member  of  a  switching  crew  which 
is  engaged  in  moving  cars  between  switches 
and  the  main  track,  where  th^  are  left 
and  taken  up  by  interstate  trains  for  in- 
terstate transportation,  as  well  as  for 
transportation  within  the  state,  who  is  in- 
jured while  attempting  to  move  on  a  switch 
a  tank  car  loaded  with  oil  to  be  used  for 
interstate  engines  as  well  as  for  the  switoh 
47  r,.R.A.(N.S.) 


in  interstate  commerce.  M  And  he  is  still 
within  the  statute  althoogb  the  cars  arB 
upon  a  siding  at  the  time  of  the  injury;  ^ 
So,  also,  he  la  within  the  statute  although 
he  may  handle  both  interstate  and  intra- 
state cars,  101  and  was,  at  the  time  of  the 
injury,  woilcing  on  an  intrastate  car.ios  in 
one  case,  it  was  held  that  a  brakeman,  who 
was  injured  while  attonpting  by  means  of 
a  flying  switch  to  cut  out  an  intrastate  car 
from  an  interstate  train,  was  himself  en- 
gaged in  intrastate  commerce.  lU  In  this 
case  the  brakeman  was  thrown  off  the  intra- 
etete  car  by  the  sudden  stopping  of  the 
engine  before  the  car  had  been  detached 
from  the  interstate  cars.  This  decision  is 
contrary  in  spirit,  at  least,  to  those  cited 
above,  and  was  disapproved  by  the  trial 
term  judge  in  a  New  York  case,  who  held 
that  a  brakeman  injured  while  engaged  in 
Betting  the  hand  brake  on  an  intrastate 
car,  which  had  been  cut  out  from  an  inter- 
state train  and  run  upon  a  siding,  by  the 
n^ligence  of  his  fellow  brakcAnan  in  set- 
ting the  air  brakes,  which  caused  the  hand- 
brake wheel  to  revolve  rapidly  in  the  op- 
posite direction  from  that  in  which  the 
plaintiff  was  torning,  was  within  the  pro- 
tection of  the  act.  104 
It  seems  clear,  in  view  of  the  Supreme 


engines,  is  employed  in  interstate  commerce 
within  the  operation  of  the  Federal  act, 
although  his  duties  are  all  performed  in 

one  state.  Montqomeby  v.  Southern  P.  Co. 
ante,  13. 

lOS  The  fireman  of  a  switch  crew  whose 
duty  it  was  to  switeh  cars  in  both  ilitra- 
state  and  interstate  commerce  is  within  the 
protection  of  the  act,  although  at  the  time 
of  the  injury  he  was  actually  working;  on 
an  intrastate  train.  Behrens  v.  lUinou  O. 
R.  Co.  192  Fed.  581.  The  court  said:  "In 
this  view  of  the  case,  I  consider  that  the 
usual  and  ordinary  employment  of  the  -de- 
cedent in  interstate  commerce,  mingled 
though  it  may  be  with  employment  in  com- 
merce which  is  wholly  inteastate,  fixes  bis 
status,  and  fixes  the  status  of  the  railroad, 
and  the  mere  fact  that  the  accident  occurred 
while  he  was  engaged  in  work  on  an  intra- 
stete  train,  rather  than  a  few  minutes 
earlier  or  later,  when  he  migiit  have  been 
engaged  on  an  interstate  train,  is  imma- 
terial. If  he  was  engaged  in  two  occupa- 
tions that  are  so  blended  as  to  be  insepar- 
able, and  where  the  employee  himself  haa 
no  control  over  his  own  actions  and  cannot 
elect  as  to  his  employment,  the  court  should 
not  attempt  to  sejmrate  and  diatingoish 
between  them." 

lOSVan  Brimmer  v.  Texas  ft  P.  R.  Co. 
190  Fed.  394. 

104  Carr  v.  New  York  C.  &  H.  R.  R.  Co. 
supra.  The  court,  after  calling  attention 
to  the  conflict  between  the  Behrena  and 
Van  Brimmer  Cases,  said;  "It  is  con- 
ceded that  the  train  and  crew  of  the  dc 
fendant  in  this  ease,  while  hauling  th« 
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Court  decisions,  that  emplojees  engaged  in 
the  work  of  famishing  fuel  and  water  for 
interstate  engines  are  themselves  mgaged  in 
intmtate  commerce,  and  it  has  heen  ao  held 

train  from  Rochester  to  Buffalo,  were  en- 
gsged  in  interstate  dconunerce.  Can  it  fair- 
ly be  said  that  during  the  ten  or  twenty 
minutes  they  were  engaged  in  cutting  out 
the  two  cars  in  question,  and  placing  them 
on  tlie  sidiog  at  Tonawanda,  they  ceased 
to  be  so  engaged?  May  it  not  be  fairly 
ai^ed  that  the  placing  of  these  cars  on 
the  siding  was  simply  an  incident  to  the 
operation  of  the  entire  train  engaged  in 
interstate  commerce  t  Can  It  he  distin 
guished  in  principle  from  the  attaching  nf 
those  cars  to  the  train  at  the  local  station 
bf  the  crew?  And  can  it  be  successfully 
argued  that  when  men  engaged  in  operating 
an  interstate  train,  for  ^e  convenience  of 
tlto  railroad,  take  onto  such  a  train  intra- 
state cars,  they  cease  to  be,  for  that  par- 
ticular act,  interstate  commerce  agents  ? 
Is  not  the  sounder  and  wiser'  view  to  re^rd 
sach  a  train  crew  as  retaining  all  the  time, 
eren  when  performing  isolated  acts  relat- 
ing to  intrastate  commerce,  the  legal  re- 
lationship of  men  engaged  in  moving  inter- 
state commerce,  and  entitled  to  the  pro- 
tection of  the  Federal  sUtute?  ...  If 
we  assume  that  the  immediate  act  of  plac- 
ing the  two  cars  on  the  siding  at  Tona- 
wsada  waa  not  an  act  of  intaratatc  com- 
merce, nerertbelcBS  that  fact  or  circum- 
stance, the  Supreme  Court  says,  is  not 
controlling  in  determining  the  liability  of 
the  defendant  under  the  Federal  statute. 
The  fact  that  the  n^ligent  employee  is 
engaged  in  intrastate  commerce  at  the  time 
does  not  control,  but,  as  the  court  said,  it 
is  'the  effect  of  the  injury  upon  interstate 
eommeree*  which  is  the  criterion  of  con- 
gressional power  to  l^slate  on  tne  sub- 
jeet.  The  defendant,  the  New  York  Central 
t  Hudson  River  Railroad  Company,  was 
engaged  generally  in  interstate  commerce. 
This  particular  train  was  engaged  in  such 
commerce.  The  plaintiff  and  his  fellow 
brakeman  were  engaged  in  interstate  com- 
merce when  manning  the  train.  Aiimuming 
they  were  doing  intrastate  commerce  duties 
while  placing  the  two  cars  in  question, 
they  still  remained  all  the  time  in  the 
employ  of  the  defendant,  and  in  charge 
of  the  operation  of  the  interstate  commerce 
train  from  which  the  two  cars  in  question 
were  taken.  While  cutting  out  the  cars  in 
question  at  Tonawanda,  th^  still  continued 
their  relationship  to  the  rest  of  the  train 
ss  interstate  commerce  agents.  Placing  the 
cars  upon,  the  aiding  waa  but  incidental  to 
their  main  employment.  Any  accident  or 
injnty  to  one  or  more  of  the  crew,  to  that 
extent,  tended  to  unman  the  train  about  to 
proceed  hi  interstate  commerce,  and  to  dis- 
able one  or  more  of  such  a  crew  might  im- 
pede and  del^  the  woeress  of  the  train 
OD  lbs  '^''Jf  affect  its  safety  and 

de<>patch.  The  safety  of  tiie  plaintiff,  as  one 
of  the  trainmen  charged  with  the  movement 
of  the  remaining  can  <rf  the  train,  had  an 
4T  URJk.(N.S.) 


in  some  decisions,  lo*  But  the  contrary 
view  was  taken  in  the  Texas  court  of  civil 
appeals.  The  argument  of  the  court 
does  not  deem  to  be  conclusive,  and  is  in- 
important  bearing  and  direct  relationship 
to  the  movement  of  interstate  commerce, 
and  his  injuries,  and  consequent  inability 
to  discharge  his  duties  aa  brakeman  on  the 
train  about  to  proceed,  directly  affected 
such  commerce." 

106  An  interstate  railroad  when  engaged 
in  moving  cars  of  water  or  coal  over  its 
own  lines  from  one  state  into  another,  for 
use  in  its  own  engines,  is  engaged  in  inter- 
state commerce.  Barker  v.  Kansas  City, 
M.  &  O.  R.  Co.  88  Kan.  767,  43  L.R.A. 
(N.S.)  3121,  129  Pac.  IIBI. 

A  member  of. a  switching  crew  injured 
while  attempting  to  move  on  a  switch  a 
tank  car  loaded  with  oil,  for  use  both  on 
switch  engines  and  engines  engaged  in  inter- 
state commerce,  is  himself  engaged  in  such 
commerce.  MoKTGOilEBY  v.  Southern  P. 
Co.  ante,  13. 

In  H(ffiTON  T.  Obsqon-Washinotoit  R.  Jb 
Nat.  Co.  ante,  8,  it  was  held  that  an  cm- 
pl^ee  whose  duty  it  was  to  pump  water  to 
oe  used  by  engines  both  for  interstate  and 
intrastate  commerce  waa  within  the  protec- 
tion of  the  statute  while  he  waa  proceed- 
ing from  his  home  to  his  place  of  work 
upon  a  small  hand  car  which  had  been  fur- 
nished to  him  iff  the  railroad  company  for 
that  purpose.  The  court  said:  "Was  the 
relation  of  his  employment  to  Interstate 
commerce  such  that  an  injury  to  him  tend- 
ed to  delay  or  hinder  the  movement  of 
trains  engaged  in  such  commerce?  There 
is  but  one  answer  to  the  question.  Water 
to  supply  the  engines  pulling  aucli  trains 
had  to  be  pumped  as  a  necessary  incident 
to  the  movement  of  trains.  If,  when  he  was 
killed,  his  place  had  not  heen  supplied  by 
another,  the  movement  of  trains  engaged  in 
interstate  commerce  conducted  by  the  mas- 
ter, as  well  as  the  local  trains,  must  have 
ceased  altogether.  This  demonstrates  the 
'real  or  substantial*  connection  of  his  em- 
ployment with  such  commerce.  There  can 
be  no  possible  distinction  in  the  relation 
to  interstate  commerce  between  the  em- 
ployment of  the  fireman  who  stokes  the 
engine  hauling  the  train  so  engaged  and 
that  of  the  man  who  pumps  the  water  for 
the  same  engine.  The  engine  would  not 
run  without  the  service  of  either.  If  there 
is  a  distinction,  it  is  too  finespun  and  diaph- 
ancRiB  for  ordinary  perception.  To  hold 
fftAt  there  la  any  matn-ial  distinction  would 
be  aa  unjust  as  artificial.  The  pumper's 
relation  to  actual  transportation  of  inter- 
state freight  and  passengers  is  much  more 
direct  and  intimate  than  that  of  a  car  re- 
pairer or  repairer  of  an  engine  tender,  who 
bestows  his  labor  on  instrumentalities  while 
they  are,  so  to  speak,  temporarily  out  of 
eommission.  To  allow  a  recovery  to  these, 
and  not  to  the  pumper  supplying  the  water 
for  motive  power  in  actual  transportation, 
would  smack  of  caprice." 

uw  A  brakeman  on  a  trwn  used  to  carry 
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consiatent  with  that  of  tiie  oth«r  courts 
cited  abore.  UT  The  work  of  putting  ice 
on  interstate  trains  has  been  held  to  be 
within  the  purview  oi  the  Btatute.Ul 

8.  Oeneral  effect  of  deetefona. 

The  original  act  was  declared  inTalid  be- 
cause the  court  said  that  Congress  attempt- 
ed to  embrace  within  the  application  of  the 
act  employees  of  interatate  railroads  who 
were  not  themselves  employed  in  further- 
ing snch  commerce.  In  view,  however,  of 
the  decisions  as  to  what  employees  are  vrith- 
in  the  protection  of  the  act,  it  would  seem 
that  the  act  of  1908  has  by  judicial  con- 
struction been  extended  as.  far  as  the  court 
said  that  CongresB  went  in  the  earlier  act. 
If  an  employee  in  carrying  a  bag  of  rivets 
and  bolts  to  be  used  in  repairing  a  bridge 
over  which  interstate  commerce  would  pass 
is  engaged  in  interstate  commerce,  as  the 
Supreme  Court  in  the  Pedersra  Case  said 
he  was,  it  would  seem  to  require  a  rather 
vivid  imagination  to  conceive  of  an  ocgai- 
patlon  in  which  an  employee  of  an  inter- 
state railroad  could  be  employed  which 

water  to  a  tank  for  the  use  of  the  engines 
on  the  road  is  not  engaged  in  interstate 
commerce  merely  because  some  of  the  en- 
gines talcing  water  from  the  tank  are 
engaged  in  interstate  commerce.  Missouri, 
E.  ft  T.  R.  Co.  V.  Fesmire,  —  Tex.  Civ.  App. 
— ,  150  S.  W.  201. 

107 The  court  said:  "It  occurs  to  ub 
that  Fesmire  was  essentially  not  engaged  in 
interstate  commerce.  The  duties  he  was 
performing  were  inconsistent  with  the 
primary  meaning  of  the  term.  What  he 
did  served  no  interstate  traveler  or  ship- 
per. His  duties  were  those  <tf  a  brakeman 
on  a  train  tiiat  hauled  water  from  a  point 
in  Dallas  county  to  a  point  in  Rockwall 
county.  If  it  be  conceded  that  the  water  he 
was  helping  haul  might  ultimately  be  used 
by  some  train  passing  that  point,  yet  the 
proof  BhowB  that  yet  another  employee  must 
pump  the  water  into  the  elevated  tank  be- 
fore it  could  be  used  by  any  passing  train. 
If  this  be  interstate  traffic,  what,  then,  ib 
intrastate  traffic  T  When  the  train  crew 
loaded  the  water  on  the  cars  at  Honey 
Springs  in  Dallas  county,  and  unloaded 
same  in  Rockwall  county,  their  duty  was 
folGlled;  yet,  as  unloaded,  no  train  could 
use  the  water  until  it  was  by  some  process 
pumped  into  the  elevated  tank  and  frtmi 
thence  into  a  paseing  engine;  and  since  the 
record  fails  to  sustain  the  claim  that  the 
water  was  to  be  used  .for  interstate  com- 
merce, and  because  in  our  opinion,  even 
though  the  water  so  hauled  might  at  some 
time  he  used  by  a  train  so  engaged,  it 
could  not  in  law  he  deduced  therefrom  that 
Fesmire  was  employed  on  a  train  engaged 
in  any  sense  in  snch  commerce,  we  conclude 
the  assignment  cl  error  Is  not  sound,  and 
the  same  is  overruled.** 
47  L.R.A.(N.S.) 


would  not  be  connected  in  some  way  with 
the  furtherance  of  interstate  commerce. 
This  was  pointed  out  by  Mr.  Justice  Xamar 
in  his  dissenting  opinion  in  the  Pedenen 
Case,  which  is  concurred  in  by  Bfr.  Justice 
Holmes  and  Mr.  Justice  Lurton. 

The  above  comment  is  not  made  as  a 
criticism  of  the  theoretical  corfectneaa  of 
either  of  these  decisions,  but  rather  as  a 
suggestion  of  the  practical  effect  of  the  act 
of  190S  as  construed  by  the  court 

Vllt,  Sefenaea  altrooated  or  modljted. 
1,  FeUow'aervaiU  dtn^rine. 

Probably  the  most  important  change  in 
the  common  law  made  by  the  Federal  stat- 
ute is  the  entire  abrogation  of  the  so-called 
fellow-servant  doctrine,  so  that  the  common 
carrier  is  liable  for  an  injury  to  an  em- 
ployee though  it  be  caused  by  lie  negligence 
of  a  fellow  servant  That  tiiis  is  the  result 
of  the  operation  of  the  statute  has  not  been 
questioned  in  any  decision,  and  has  been 
held  either  expressly  or  by  implication  in 
practically  every  case  whi(A  has  touched 
upon  the  law  in  any  point. 

IWA  brakeman  approaching  an  inter- 
state train  with  ice  intended  to  cool  certain 
hot  boxes  and  for  use  on  the  interstate 
train  is  engaged  in  interstate  commerce. 
Illinois  C.  R.  Co.  v.  Nelson,  203  Fed.  956. 

In  Freeman  v.  Powell,  —  Tex.  Civ.  App. 
— ,  144  S.  W.  1038,  it  was  held  that  an  em- 

Sloyee  engaged  in  putting  ice  into  the  ice 
ox  of  a  passenger  coach  which  waa  carry- 
ing both  intrastate  and  interstate  passen- 
gers was  engaged  in  interstate  commerce. 
This  view,  however,  was  not  approved  by 
the  supreme  court,  but  the  latter  court  did 
not  pass  upon  the  question,  a  writ  of  error 
being  refused  on  other  grounds  ( —  Tex. 
— ,  148  S.  W.  290). 

m  Mr.  Justice  Lamar  sayB:  "It  is  con- 
ceded that  a  line  must  be  drawn  between 
those  employees  of  the  carrier  who  are 
employed  in  commerce  and  those  engaged 
in  other  departments  of  its  buBiness.  It 
must  be  drawn  so  as  to  take  in,  on  one 
side,  those  engaged  in  transportation,  which 
is  commerce;  t^herwise  there  is  no  logical 
reason  why  it  should  not  include  every 
agent  of  the  company ;  for  there  is  no 
other  test  by  which  to  determine  when  he 
must  sue  under  the  state  statute  and  when 
under  the  act  of  Congress;  for  if  a  man 
on  his  way  to  repair  a  bridge  is  engaged 
in  interstate  commerce,  then  the  man  in 
the  shop  who  made  the  bolts  to  be  used  in 
repairing  the  bridge  is  likewise  so  engaged. 
If  they  are,  then  the  man  who  paid  them 
their  wages,  and  the  bookkeeper  wtip  entered 
thoae  payments  in  the  accounts,  are  similar- 
ly engaged.  For  they  are  all  employed  by 
the  carrier,  and  the  work  of  £ach  con- 
tributes to  its  success  in  hauling  frei^4 
and  passengers.** 
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2.  Contributory  negligence. 

Under  the  express  provisicms  of  the  act, 
contributory  Diligence  is  no  defense,!^!* 
but  if  the  injured  employee  was  negligent, 
that  fact  merely  goes  to  a  diminution  of  the 
damages,  m  In  such  a  case  it  is  for  the 
jniy  to  apportion  the  damages,  m 

In  reducing  the  damages  recoverable  on 
aecoont  of  the  contributory  n^Iigence  of 
the    employee,    only   such   negligence  as 


lu  Colasurdo  t.  Central  R.  Co.  180  Fed. 
832,  affirmed  in  113  0.  C.  A.  370,  192  Fed. 
901;  Missouri,  E.  ft  T.  R.  Oo.  t.  Bunkley, 
—  Tex.  Civ.  App.  — ,  153  S.  W.  937;  (Sirter 
V.  Kansas  City  Southern  R.  Co.  —  Tex. 
Civ.  App.  — ,  155  S.  W.  638. 

The  plaintiff  is  not  required  to  show  that 
he  is  free  frtnn  fault.  Charleston  &  W.  C. 
B.  Co.  V.  Brown,  —  Qa.  App.  — ,  79  S.  E. 
932. 

Ul  Gain  t.  Southern  B.  Co.  199  Fed.  211; 
Grand  Tnmk  Western  R.  Go.  t.  Lindsay, 

120  C.  C.  A.  166,  201  Fed.  836;  Neil  v. 
Idaho  &  W.  N.  R.  Co.  22  Idaho,  74,  125  Pac. 
331;  McDonald  v.  Railway  Transfer  Co. 

121  Minn.  273,  141  N.  W.  177;  Atchison, 
T.  A  S.  F.  R.  Co.  V.  Tack,  —  Tex.  Civ.  App. 
— ,  130  S.  W.  596. 

In  an  action  under  the  Federal  act  the 
charge  tiiat  there  may  be  a  recovery  even 
if  both  the  railroad  e<HitpanT  and  toe  em- 
plojee  were  negligent,  though  the  damages 
may  be  diminished  in  proportion  to  the 
n^ligence  attributable  to  the  employee,  ie 
not  erroneous.  Southern  R.  Co.  T.  Hill, 
139  Qa.  649,  77  S.  E.  803. 

An  inatmetion  that  the  emplOTers'  lia- 
bility act  of  April  22,  1908  (3S  Stat,  at  L. 
«6,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1322),  requires  that  where  the  plaintiff 
has  been  guilty  of  contributory  negligence, 
the  damages  shall  be  diminiBhed  by  the  jury 
in  proportion  to  the  amount  of  negligence 
attributable  to  such  employee,  is  not  ob- 
jectionable because  the  court  further  said 
that  such  Diligence  "goes  by  way  of  dim- 
iniition  of  damsgee,"  since  this  statement 
must  not  be  regarded  as  a  qualifying  one, 
but  merely  as  intended  to  repeat  the  statu- 
tory requirement  in  somewhat  different 
terms.  Norfolk  ft  W.  R.  Co.  v.  Earnest, 
229  U.  S.  114,  57  L.  ed.  1096,  33  Sup.  Ct. 
Rep.  654. 

In  Grand  Trunk  Western  R.  Co.  v.  Lind- 
say, 120  C.  C.  A.  166,  201  Fed.  83S,  the 
court,  in  discussing  the  question  of  con- 
tributory negligence,  said:  "If,  under  the 
cmpIiTers'  liability  act,  plaintiff's  negli- 
gettoe,  contributing  with  defendant's  negli- 
gence to  the  production  of  the  injury,  does 
not  defeat  the  cause  of  action,  but  only 
Insens  the  damages,  and  if  the  cause  of 
action  is  established  by  showing  that  the 
injury  resulted  'in  whole  or  in  part'  from 
ddfendant's  negligence,  the  statute  would  be 
nnllifled  by  calling  plaintiff's  act  the  prox- 
imate cause,  and  then  defeating  him,  when 
be  conld  not  he  defeated  by  eaUing  his  act 
eontribntory  negligence.  For  his  act  was* 
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proximately  contributes  to  the  injury  is  to 
be  considered,  although  the  accident  hap- 
pened in  a  state  uiider  the  rules  of  which 
any  negligence  of  the  person  injured  whicli 
even  remotely  contributes  to  the  accident  is 
taken  into  account. 

Under  the  statute,  the  question  of  the  em- 
ployee's contributory  negligence  is  for  the 
jury.  11*  A  nonsuit  on  this  ground  is  er- 
ror, and  the  court  cannot  instruct  the 
jury  to  find  for  the  defendant  in  case  it 

the  same  act,  by  whatever  name  it  be  called. 
It  is  only  when  plaintiff's  act  is  the  sole 
cause — when  defendant's  act  is  no  part  of 
the  causation — that  defendant  is  free  from 
liability  under  the  act." 

In  Louisville  &  N.  R.  Co.  v.  Wene,  121 
C.  C.  A.  245,  202  Fed.  887,  it  was  held  that 
:  the  court  did  not  err  in  instructing  the 
jury  that  they  might,  if  they  found  defend- 
ant guilty,  assess  the  amount  of  damages 
which  the  evidence  showed  the  widow  and 
children  had  snstained,  and  tiien  dimini^ 
that  amount  in  proportion  to  the  amount 
of  negligence  attributable  to  such  decedent. 

lliThe  trial  court  did  not  err  in  per- 
mitting the  jury  to  compare  the  negligence 
of  the  deceased  employee  with  the  negli- 
:  gence  of  the  defendant  carrier,  and  to  ren- 
der a  verdict  in  favor  of  the  plaintiff  if 
th^  found  tiie  n^ligence  of  the  decedent 
slight,  and  that  of  the  defendant  gross. 
Philadelphia,  B.  &  W.  R.  Co.  v.  Tucker,  35 
App.  D.  C.  123,  —  L.R.A.(N.S.)  — . 

In  Fleming  v.  Norfolk  SouUiem  R.  Co. 
160  N.  C.  '196,  76  S.  E.  212,  it  was  held 
that  where  the  plaintiff's  contributory  neg- 
ligence was  shown,  the  judge  should  direct 
i&  jury  in  general  terms  that  such  fact  is 
no  bar  to  recovery,  but  the  same  should  be 
considered  in  diminution  of  damages. 

The  direction  in  the  employers'  liability 
act  of  April  22,  1908,  that  the  diminution 
of  damages  in  case  of  plaintiff's  contrib- 
utory negligence  shall  be  in  proportion  to 
,the  amount  of  negligence  attributable  to 
the  injured  onployee,  can  only  mean  that 
where  the  causal  negligence  u  partly  at- 
tributable to  him  and  partly  to  the  car- 
rier, he  shall  not  recover  full  damages,  but 
only  a  proportional  amount,  bearing  the 
same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  carrier  bears 
to  the  entire  negligence  attributable  to 
both.  Norfolk  ft  W.  R.  Co.  v.  Earnest, 
supra. 

It  is  a  question  of  fact  for  a  jn^  to 
apportion  tne  n^ligence  of  an  employer 
and  an  employee.  Fogarty  v.  Northern  P. 
R.  Co.  —  Wash.  — ,  133  Pac  609. 

1"  Illinois  C.  R.  Co.  v.  Porter,  —  C.  C. 
A.  — ,  207  Fed.  311  (cause  of  action  arose 
in  Tennessee,  where  the  doctrine  of  com- 
parative negligence  prevails). 

11*  Sandidtfe  v.  Atchison.  T.  ft  S.  F.  R. 
Co.  113  C.  C.  A.  653,  193  Fed.  867. 

118  In  Horton  v.  Seaboard  Air  Line  R.  Co. 
157  N.  C.  146,  72  S.  E.  958,  it  was  held  that 
under  the  ^press  terms  of  tlie  Federal  act 
the  court  is  forbidden  to  direct  a  nonsuit 
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finds  the  plaiutiff  guilty  of  contributory 
negligence,  ii*  In  one  case  it  was  argued 
that  if  the  jury  should  find  from  the  evi- 
dence that  the  negligence  of  the  plaintiff 
equaled  or  exceed^  that  of  the  defendant, 
then  th^  Bhould  asseas  no  damages  against 
the  defraidant;  but  the  court  held  that  such 
a  conetruction  of  the  act  was  not  the  proper 
construction,  it  was  only  when  the  plain- 
tiff's act  was  the  sole  cause  of  the  injury 
that  the  defendant  would  be  reUered  from 
liability,  In  another  ease  the  court 
raised,  but  did  not  decide,  the  question 
whether  or  not  the  court  could  ever  say 
that  the  negligence  of  the  emplt^ee  was,  as 
a  matter  of  law,  bo  far  in  excess  of  the 
negligence  of  the  employer  that  the  jury 
would  not  be  justified  in  returning  a  verdict 
for  any  amount. 

Although  the  contributory  negligence  of 
the  plaintiff  will  not  defeat  a  recovery, 
nevertheless,  if  such  negligence  is  shown  by 
the  evidence,  the  defendant  is  ordinarily  en- 
titled to  have  a  concrete  definition  of  con- 
tributory negligence  given  to  the  jury. 
But  if  the  alleged  negligence  of  the  carrier 
consists  of  a  breach  of  some  statutory  duty, 
then,  according  to  the  express  terms  of  the 
statute,  it  cannot  rely  upon  contributory 
ntgligence  for  any  purpose.iM 

Contributory  negligence,  to  be  available 

unon  the  ground  that  there  was  evidence 
of  contributory  negligence  shown  by  the 
plaintiff's  testimony. 

ii«  Chicago  G.  W.  R.  Co.  v.  McCobuick, 
ante,  ]8. 

11'' Louisville  &,  N.  R.  Co.  v.  Wene,  supra. 
See  also  Grand  Trunk  Western  R.  Co.  t. 
Lindsay,  supra. 

Ellis  V.  Louisville,  H.  &  St.  L.  R.  Co.  ~ 
Ky.  — ,  360  S.  W.  612. 

iiB  Fogartr  t.  ITorthem  P.  R.  Co.  supra. 

lu  Illinois  0.  R.  Co.  V.  Nelson.  208  Fed. 
9S6. 

laowbere  the  employee  is  injured  because 
of  the  failure  of  a  railroad  to  comply  with 
the  requirements  of  a  safety-appliance  act, 
the  defense  of  contributory  nogligence  is 
not  anplicable.  Johnson  v.  Great  Northern 
R.  Co.  102  a  C.  A.  89.  178  Fed.  648. 

Where  the  trial  court  holds  that  the  sole 
ground  of  recovery  rests  upon  the  alleged 
failure  of  the  defendant  to  comply  with  tlie 
safety-appliance  act,  it  follows  that  the 
defendant  is  not  entitled  for  any  purpose 
to  rely  upon  the  plaintiff's  contributory 
negligence.  Burho  v.  Minneapolis  t  St.  L. 
R.  Co.  121  Minn.  326,  141  N.  W.  300. 

See  also  Montgomerv  v.  Carolina  &  N. 
W.  R.  Co.  —  N.  C.  — ,  80  S.  E.  83. 

u>  Fleming  T.  Norfolk  Southern  R.  Co. 
supra. 

IM  In  Central  Vermont  R.  Co.  v.  Bethune, 
—  C.  C.  A.  ~.  20R  Fed.  868,  in  holding 
that  a  servant  might  assume  the  risk  of 
the  negligence  of  the  railroad  company  in 
building  its  tracks  so  close  together  aa 
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even  as  a  partial  defense,  must  be  pleaded, 
according  to  the  holding  of  the  North  Caro- 
lina court.  1X1 

3.  AmumpUon  of  risk. 

One  of  the  points  in  rsapeei  to  the  act 
iHiieh  does  not  as  yet  appear  to  be  definite- 
ly determined  is  whether  the  defense  of  as- 
sumption of  risk,  where  the  railroad  com- 
pany has  been  n^ligent,  is  open  to  the 
master.  If  the  negligence  charged  is  the 
violation  of  a  duty  specifleally  imposed  by 
statute,  tiie  defense  is  precluded  by  the  ex- 
press terms  of  the  statute.  But  where  the 
negligence  alleged  is  not  a  violation  of  a 
statutory  duty,  there  remains  some  con- 
fusion as  to  the  actual'effoct  of  the  statute. 

In  the  majority  of  the  cases,  the  rule 
prevails  that  the  defense  is  still  open  to  the 
master.  The  most  reasonable  ground  of 
support  to  this  view  is  that  there  would  be 
no  occasion  for  the  express  abrogation  of 
the  defense  in  ease  of  the  violation  of  a 
statute  if  the  defense  was  in  every  ease  im- 
pliedly revoked  by  the  statute  as  a 
whole,  iss  The  following  statements  in  the 
United  States  Supreme  Court  decisions  ap- 
parently support  the  view  that  the  defense 
of  assumption  of  risk  is  still  open  to  the 
railroad  except  where  the  injury  was  due  to 

to  be  dangerous  for  employees  on  trains 
passing  each  other,  the  court,  after  calling 
attention  to  the  fact  that  one  provision  of 
the  act  did  exclude  the  defense  where  there 
was  a  violation  of  any  statute,  said:  "Xa 
order  that  the  provision  might  apply  here, 
instead  of  using  the  words  'violation  of  any 
statute,'  it  should  have  been  broadened  out 
to  cover  all  the  obligations  of  a  carrivr, 
required  either  by  the  commcm  law  or  bv 
statute;  and  the  construction  now  claimed 
by  the  plaintiff  for  this  provision  is  too 
extreme  and  unnatural  to  be  accepted." 

Assumption  of  risk  is  a  good  defense  to 
an  action  under  the  Federal  act  except 
when  the  violation  by  the  carrier  of  some 
statute  enacted  for  the  safety  of  employees 
has  contributed  to  the  injury  or  death  of 
the  employee;  and  when  such  defense  is 
pleaded  and  supported  by  the  evidence,  it 
is  the  duty  of  the  court  to  instruct  thereon. 
Barker  v.  Kansas  Citv,  M.  &  0.  R.  Co.  88 
Kan.  767,  43  L.R.A.(N.S.)  1121,  129  Pac. 
1161.  The  argument  of  the  cou  r  t  was 
directed  to  the  fact  that  as  contributory 
nej^ligence  was  expressly  excluded  as  a  de- 
fense, and  as  the  defense  of  contributory 
negligence  and  of  assumption  of  risk  are 
distinrt.  it  could  not  be  assumed  that  Con- 
gress intended  to  exclude  the  latter,  fn  the 
nbaence  of  express  language  to  tiiat  effect, 
especially  as  the  defense  vraa  expressly 
abrogated  where  the  action  was  based  up<» 
the  master's  negligence  in  failing  to  obey 
the  pxpre«B  TpquirementH  of  a  statut«>. 

The  doetrine  of  aasnmptioa  of  rMc  a^ 
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a  violation  of  statute;  but  the  question 
does  not  as  yet  appear  to  have  been  express- 
ly decided  by  that  court.  1» 

But  the  view  that  the  defense  is  retained 
in  other  cases  because  it  is  expressly  exclud- 
ed vheie  a  atatate  has  been  violated  is  re- 
plies to  an  action  under  the  statate.  Charles- 
ton &  W.  0.  R.  Co.  v.  Brown,  —  Ga.  App. 
— ,  79  S.  E.  932. 

To  the  same  effect,  Missouri,  K.  &  T. 
R.  Co.  V.  Scott,  —  Tex.  Civ.  App.—,  100 
S.  W.  432. 

The  defense  of  assumption  of  risk  remains 
as  at  com  moo  law  exc^t  where  the  action 
is  predicated  upon  the  failure  of  a  carrier 
to  comply  with  any  statute  enacted  for  the 
safe^  of  the  employee.  Xeil  v.  Idaho  ft 
W.  N.  R.  Co.  22  Idaho,  74,  125  Pae.  iSl. 

A  bead  brakeman  does  not,  under  the 
Federal  act,  assume  any  risk  resulting  from 
the  failure  of  another  member  of  the  tram 
crew  to  do  his  duty  in  respect  to  inspecting 
the  cars,  of  which  failure  he  was  unaware. 
Carter  t.  Kansas  City  Southern  R.  Co. 

—  Tex.  Civ.  App.  — ,  165  S.  W.  038. 

In  Freeman  v.  Powell,  —  Tex.  Civ.  App. 
— ,  144  8.  W.  1033.  it  was  held  that  the 
d^mse  of  assumption  of  risk  was  still  open 
to  the  master  in  all  cases  except  where  the 
negligence  complained  of  was  the  breach 
of  a  statutory  duty.  A  writ  of  error  was 
denied  by  the  supreme  court  of  the  state 
( —  TcK.  — ,  148  S.  W.  290) ,  but  apiMurently 
tiie  view  taken  by  the  supreme  court  was 
that  the  Federal  act  did  not  in  any  way 
affect  the  ease. 

In  Missouri,  K.  ft  T.  R.  Co.  v.  Bunkley, 

—  Tex.  Civ.  App.  — ,  153  S.  W.  937,  it 
was  assumed  without  discussion  that  as- 
smnption  of  risk  would  bar  a  recovery. 

US  "It  baa  also  been  assigned  as  error 
that  the  defense  ol  assnmed  risk  was,  in 
legal  effect,  denied,  because  the  court  over- 
ruled a  motion  to  instruct  a  verdict  for 
the  defendant.  The  defense  of  assumed  risk 
waa  submitted  to  the  jury  under  a  full  and 
fair  general  charge.  In  addition,  a  number 
of  special  requests  asked  by  the  railroad 
company  in  respect  to  several  aspects  of 
the  faets  were  given.  The  contention  is 
that,  upon  all  of  the  evidence  in  the  case, 
there  was  no  sufficient  evidence  of  any  neg- 
ligence for  which  the  company  was  charge- 
able in  law,  and  that  in  such  case  the  death 
of  the  decedent  must  have  been  due  to  some 
assumed  risk.  We  pass  this  by."  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  McGinnis,  228  U.  8. 
173.  57  L.  ed.  785,  83  Sup.  Ct.  Rep.  426. 

*^rhe  rule  that  an  employee  was  denned 
to  aasnme  the  risk  of  injury  even  if  due  to 
the  employer's  negligence,  where  the  em- 
ployee voluntarily  entered  or  remained  in 
the  service  with  an  actual  or  presumed 
knowledge  of  the  conditions  out  of  which 
the  risk  arose,  is  abrc^ted  in  all  instances 
where  the  employer's  violatitm  of  a  statute 
enacted  for  the  safety  of  Us  employees  con- 
tributed to  the  injury.^  Second  Employers' 
Uability  C^ses  (Mondou  v.  New  York,  N. 
H.  t  H.  R.  Co.)  223  U.  S.  1.  66  L.  ed.  327, 
38  L.RA.(N.8.)  44,  32  Bnp.  Ct  Rep.  169, 
1  X.  C.  C.  A.  876. 
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pudiated  in  some  cases.  U4  That  the  de- 
fense is  no  longer  open  to  the  defendant  is 
the  view  taken  by  other  cases  which  base 
the  decision  upon  various  grounds.  In  a 
Federal  case  it  was  held  that  a  servant 
never  assumed  the  risk  of  the  master's 

~  IM  In  Wright  T.  Yazoo  ft  M.  ValleT  R. 

Co.  197  Fed.  94,  the  court  said:  "It  is 
conceded  that  the  common-law  rule  that 
contributory  n^ligence  barred  the  right 
of  recovery  has  been  abolished  by  the  act. 
Shall  the  courts  destroy  the  effect  of  the 
act  in  this  particular  by  holding  that  com- 
mon carriers  are  not  liable  to  their  servants 
for  injury  or  death  inflicted  .as  a  result 
of  the  negligence  of  their  officers,  agents,  or 
employees,  upon  the  ground  that  the  serv- 
ant assumes  the  risk  incident  to  the  negli- 
gence of  the  officers,  agents,  or  employees 
of  the  carrier?  In  view  of  the  first  section 
of  the  act,  which  provides  that  such  com- 
mon carrier  shall  be  liable  in  damages  to 
its  employee,  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  its  officers, 
agents,  or  employees,  it  is  not  permissible, 
in  my  judgment,  to  hold  that  the  employee 
assumes  the  risk  of  his  employment,  which 
arises  from  the  negligence  of  the  officers, 
agents,  or  employees  of  the  carrier.  It  is 
insisted  that  since  the  act  provides  that 
he  shall  not  be  held  to  have  assumed  such 
risk  in  cases  only  where  the  violation  by  the 
common  carrier  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  the 
injury,  the  maxim,  Ewpressio  unitia  eat 
eacluMo  tUterius,  applies.  I  do  not  think 
this  insistence  is  sound,  or  that  it  should  be 
sustained."  This  decision  was  affirmed 
(—  C.  0.  A.  — ,  207  Fed.  281).  the  cir- 
cuit court  of  appeals  holding  Uiat  there 
was  no  evidence  tending  to  snow  that  the 
employee  knew  the  danger  and  appreciated 
the  risk  thereof. 

In  Philadelphia,  B.  ft  W.  R.  Co.  v.  Tuck- 
er, 36  App.  D.  0.  123,  —  L.R.A.(N.B.)  — , 
it  was  held  that  under  the  act  of  1906  the 
defense  of  assumption  of  risk  was  not 
available  to  the  defendant  railroad.  The 
court  said:  "We  think  this  act  was  in- 
tended to  quicken  the  responsibility  of  car- 
riers, and  by  doing  away  with  the  doctrine 
of  assumption  <rf  risk  in  cases  based  Upw 
their  n^ligence,  compel  them  to  take  proper 
precautions  for  the  safety  of  their  serv- 
ants." The  court's  attention  was  called  to 
the  fact  that  in  the  second  act.  passed  in 
1908,  it  was  expressly  provided  that  the 
doctrine  of  asaumptira  of  risk  should  not 
apply  where  the  violation  by  the  common 
carrier  of  any  statute  enacted  for  the  safety 
of  the  employee  was  the  basis  of  the  action ; 
but  the  court  said  that  there  was  nothing 
in  that  statute  which  would  lead  them  to 
think  that  it  was  not  intended  by  Congress 
that  the  defense  of  asanmptitm  of  risk 
should  be  abrwfated  by  the  act  of  1906; 
and  the  court  further  said  that  thoy  were 
not  prepared  to  say  that  there  was  anythmg 
in  the  later  act  which  compelled  a  different 
view  from  that  which  they  had  taken  of  the 
earlier  one.  „  . 

i»In  Southern  B.  Co.      Howerton,  — 
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n^ligence.  Consequently,  if  the  defendant 
was  guilty  of  negligoice  in  any  nuHiner,  the 
question  of  assumption  of  risk  did  not 
arise.  The  court  cites  a  long  list  of  United 
States  Bnpreme  Court  decisions  in  support 
of  this  rule,  but,  as  a  matter  of  fact,  the  de- 
cisions cited  do  not  support  it,  but  go  no 
further  than  to  hold  t^t  the  servant  does 
not  assume  the  risk  of  the  master's  negli- 
gence of  which  be  is  ignorant.  If  the  view 
taken  in  this  case  is  correct,  there  coiain- 
ly  would  be  no  occasion  for  the  insertion  in 
the  statute  of  the  provision  of  5  ^  to  the 
effect  that  the  servant  will  not  be  held  to 
have  assumed  the  risk  vhere  the  injury  was 
due  to  a  violation  of  a  statute  by  the  rail- 
road, as  such  a  violation  would  be  negli- 
gence and,  under  the  rule  asserted  in  tiie 
Sandidge  Case,  tiie  servant  would  not  as- 
sume ^e  risk  there(tf.u*  And  it  has  been 
held  that  the  statute  abolished  the  defense 
oi  assumption  of  risk  by  the  section  of  tlie 
act  which  provided  that  no  contract  of  em- 
ployment entered  into  or  on  behalf  of 
Koy  employee  should  constitute  any  bar  or 
defense  to  an  action  brought  to  recover 
damages  for  personal  injury  to  or  death  of 
such  employee,  In  a  Federal  nse,  how- 
ever, U  was  hdd  that  f  0,  r^erring  to  "any 
contract,  rule,  regulation,  or  device'*  look- 
ing to  an  eumption  of  the  common  carrier, 
rebLtes  only  to  some  npress  undertaking  or 
device  <rf  a  speoiftc  character,  wholly  aside 
from  mere  Imptieation  of  liabilities  and 
rights  growing  out  of  the  mere  matter  of 
employment.  u>  The  wait  very  naturally 
tocdE  the  view  that  the  doctrine  of  assump- 
tion of  risk  was  not  an  implied  term  of  the 
contract  of  employment. 

IX.  For  whose  benefit  ^le  statute 

urea;  survival  of  action. 

As  to  applicability  of  the  statute  to  in- 
juries incurred  while  employees  are  not 
actively  engaged  in  their  du^es,  see  sub- 
division VII.,  notes  82-84,  supra. 

Ind.  App.  — ,  101  N.  E.  121,  the  court 
seemed  to  assume  that  the  defense  of  as> 
sumption  of  risk  was  not  available  in  an 

action  brought  under  the  act,  the  same  aa 
the  defenses  of  coservice  and  contributory 
negligence. 

us  Sandidge  v.  Atcbisob,  T.  &  8.  F.  B.  Co. 
113  C.  C.  A.  6S3,  193  Fed.  867.  As  to 
servant's  assumption  of  risk  of  master's 
negligence,  see  note  to  Sclieurer  v.  Banner 
Rubber  Co.  28  L.R.A.{N.S.)  1215. 

itTMalloy  V.  Northern  P.  R.  Co.  151  Fed. 
1010. 

Central  Vermont  R.  Co.  v.  Bethune, 
—  C.  C.  A.  — ,  20fl  Fed.  888. 

IW  Missouri  K.  &  T.  R.  Co.  v.  West,  — 
Okla.  — ,  134  Pac.  655. 

The  agent  of  an  express  company,  em- 

J loved  and  paid  by  it,  and  entitled  to  ride 
7  L.RJl.<N.S.) 


1.  EmplO}feea  of  othef  compatUea. 

Express  messengers  are  not  employees  of 
the  railroad  so  as  to  be  within  the  pro- 
tection of  the  Federal  statute  where  they 
are  employed  by  the  expi^ss  company,  and 
their  connection  with  the  railroad,  such  as 
handling  baggage,  etc.,  is  merely  incidental 
to  their  employment  1^  the  express  com- 
pany. "9 

Where,  under  the  contract  between  the 
railroad  company  and  the  Pullman  Car 
Company,  the  railroad  company  was  simply 
to  draw  the  cars  of  the  Pullman  company, 
it  has  been  held  that  the  porter  upon-  the 
Pullman  car  was  not  an  employee  of  the 
railroad,  and  consequently  was  not  entitled 
to  the  benefit  of  the  act  uo  But  where  the 
contract  between  the  railroad  company  and 
the  Pullman  company  provided  that  the  two 
companies  should  own  and  operate  the  cars 
jointly,  for  their  own  benefit,  then  it  has 
been  held  that  the  porter  was  an  employee 
of  the  railroad  company,  and  so  within  the 
purview  of  the  Federal  employers'  liability 
act,  although  be  may  fUso  have  been  in  the 
emplosrment  of  the  Pullman  company,  ui 

jr.  Injured  emptoyem. 

Primarily,  the  statute  gives  a  cause  of 
action  to  an  employee  injured  while  en- 
gaged in  interstate  commerce,  and  if  the 
injury  is  not  fatal,  thai  no  person  otiier 
than  the  Injured  empl(iyce  has  any  right  of 
action. 

3.  In  oaae  of  deoM  of  the  employee. 

(1)  Nature  of  aoUon. 

The  statute,  however,  provides  for  two 
distinct  causes  of  action;  one  for  the  benefit 
of  the  injured  employee  himself,  and  one 
for  certain  prescribed  beneficiaries  in  case 
of  the  death  of  the  employee.  US  The 
actions  proceed  upon  different  principles, 
and  the  damages  recoverable  by  the  relative 

on  the  cars  <A  a  nUlroad  oompKuj  by  reason 
of  a  contract  between  the  two  companies, 
will  not  be  deemed  a  servant  of  the  rail* 
road  company,  so  as  to  be  within  the  ap- 
plication of  the  Federal  act,  in  the  absence 
of  any  proof  that  be  was  specially  in  the 
employ  of  the  railroad  company.  Missouri, 
E.  ft  T.  R.  Co.  V.  Blalack,  —  Tex.  — ,  147 
».  W.  669. 

uo  Robinson  t.  Baltimore  ft  0.  B.  Co. 
40  App.  D.  0.  160.  —  L.RJL(N.S.)  — . 

l»J  Oliver  v.  Northern  P.  R  Co.  196  Fed. 
432.  The  court  said  that  persons  employed 
as  the  deceased  was  come  within  the  spirit 
of  the  statute,  and  those  dependent  on  them 
for  support  should  not  be  denied  the  pro- 
tection it  affords. 

US  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  a  60,  67  L.  ed.  417.  S3  8np.  Ct.  Bep. 
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dependeni  upon  him  do  not  include  any 
damages  which  might  have  been  recovered 
the  employee  had  he  lived,  u*  And  the 
liability  to  certain  relatives  dependent  upon 
ihe  decedent  which  is  interposed  by  the  act 
is  not  limited  to  cases  where  death  was 
instantaneous,  since  the  right  of  action 
thus  created  is  indepoident  of  any  cause  of 
action  which  the  deoedent  hinuelf  had 
while  he  lived.  >•* 

(9}  Benefictarteai  neeeaaiiy  of  esetat- 
ence  and  Oependeiuie  of. 

In  case  of  the  death  of  the  employee  there 


can  be  no  recovery  unless  there  is  in  exist- 
ence some  of  the  designated  benefici- 
aries. 18ft  It  ifi  to  be  especially  noted  that 
the  existence  of  one  class  of  beneficiaries  ex- 
cludes the  lower  classes.  So,  a  depend- 
ent mother  has  no  cause  of  action  for  the 
death  of  a  son  if  he  leaves  a  wife  or  child 
surviving.  ^  And  where  the  deceased  em- 
ployee leaves  a  widow  and  a  sister,  the 
action  la  properly  brought  by  the  personal 
representatiTe  for  the  widow  alone,  w 

There  can  be  no  recovery  unleu  the  dedg- 
nated  beneficiary  has  Buffered  some  pe- 
cuniary loss.       It  is  error  to  refuse  to  in- 


IJ»2:  Garrett  v.  Louisville  4  N.  R.  Co.  117 
C.  C.  A.  109,  197  Fed.  715. 

In  McCuixouoH  V.  Chioa6<^  R.  L  &  p. 
R.  Co.  ante,  23,  the  court,  in  speaking  of  the 
heneflciariee,  and  of  the  character  of  the 
damages  recoverable  in  case  of  the  death  of 
the  employee,  said :  "This  act  does  not  pro- 
tide  for  a  survival  of  the  cause  of  action 
arising  to  the  decedent  in  his  lifetime  be- 
i-aose  of  the  injury  which  resulted  in  hia 
•Irath.  It  ereat^  a  new  cause  of  action,  not 
in  favor  of  the  estate  of  the  deceased,  but  in 
favor  of  certain  specified  claaaea  of  benefl- 
riaries.  The  cause  of  action  is  lused  not 
open  the  injury  to  the  deceased,  but  upon 
t)i^  fact  of  his  death  by  wrongful  act  of  the 
'icfendant.  The  extent  of  damage  in  each 
■ase  is  to  be  measured  by  the  pecuniary 
:->>s  sustained  by  the  particular  beneficiaries, 
rather  than  by  the  loss  to  the  estate  of  the 
lecedent  as  such." 

»In  Michigan  C.  R.  Co.  v.  Vreeland. 
S27  U.  S.  5»,  67  L.  ed.  417,  33  Sup.  Ct 
"i-p.  192,  in  discussing  the  distinction  be- 
tween the  cause  of  action  given  to  the  in- 
jiirpd  employee  himself  and  to  the  defend- 
atit«.  the  court  said:    "This  cause  of  action 

indepeodent  of  any  cause  of  action  which 
t  deceased  had,  and  includes  no  damages 
niiieh  he  might  have  recovered  for  his  in- 
Tiry  if  he  had  survived.  It  is  one  beyond 
*Iiat  which  the  decedent  had, — one  proceed- 
ing upon  altogether  different  principles. 
It  is  a  liability  for  the  loss  and  damafi^ 
"istained  hv  relatives  dependent  upon  the 
<!t-o<>dent.  tt  is  therefore  a  liabilitv  for  the 
'^-imniarv  damage  resulting  to  them  and 
for  that  only." 

In  Garrett  v.  Louisville  &  N.  B.  Co.  117 
r.  C.  A.  100,  197  Fed.  716.  in  holding  that 
tii<>  cause  of  action  given  the  injured  em- 
filriyee  was  different  from  that  given  the 
!-urviving  widow,  etc.,  the  court  said:  "As 
r^cards  damages,  the  right  of  action  in  the 
•TTifjloyee  ( Lewis }  involved  only  conse- 
')u*nces  of  his  injury;  the  new  right  of  ac- 
tinn  involves  only  consequences  of  his  death. 
These  consequences  are  distinct  and  must 
ntit  be  confused.  For  example,  the  em- 
ployee's pains  resulting  from  the  injuries 
were  snfferM  by  him,  not  by  the  benefici- 
aries: and  thp  new  right  of  action  furnishes 
the  beneficiaries  no  solatium  for  their  dis- 
tress of  mind ;  their  damages  are  measured 
br  their  pecuniary  loss.** 
4Y  LJLA.(N.a)  I 


The  right  of  action  given  to  the  depen- 
dent relatives  by  the  act  is  independent  of 
that  given  to  the  decedent,  and  does  not 
include  any  of  the  damages  that  he  might 
have  recovered  from  the  carrier  had  he 
lived,  but  is  given  to  them,  for  the  pecuniary 
loes  which  they  may  have  sustained  because 
of  hia  untimely  death.  Thomas  v.  Chicago 
4i  N.  W.  R  Co.  202  Fed.  766. 

184  Michigan  C.  R,  Co.  v.  Vreeland,  227 
U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  reversing  189  Fed.  495. 

UB  Thomas  v.  Chicago  &  N.  W.  B.  Co. 
202  Fed.  766. 

When  the  action  is  brought  by  tne  per- 
sonal representative,  it  is  necessary  to  al- 
l^e  in  the  complaint  that  there  are  in 
existence  persons  answering  the  description 
of  the  beneficiaries  named  in  the  statute, 
for  the  liability  of  the  defendant  is  made 
contingent  upon  the  existence  of  one  or 
more  beneficiaries,  lifolzner  t.  Northern  P. 
B.  Co.  46  Mont  277,  127  Pac.  1002. 

iM  In  McCratotTOH  V.  Chicago,  B.  I.  & 
P.  R.  Co.  ante,  23,  the  court  said:  "It  will 
be  noted  that  the  Federal  act  under  consid- 
eration provides  for  three  classes  of  bene- 
ficiaries in  the  alternative;  preference  being 
given  in  the  order  named.  The  existence  of 
the  second  class  excludes  the  third.  If  there 
be  no  representative  of  any  of  the  three 
classes,  tnen  there  is  no  cause  of  action." 

As  to  failure  of  beneficiary  first  entitled 
under  death  statute  to  bring  action,  as 
giving  such  right  to  beneficiary  next  en- 
titled, see  note  to  Hammond  v.  Lewiston, 
A.  &  W.  Street  R.  Co.  30  L.B.A.(N.S.}  78. 

itT  St.  Louis,  S.  F.  4  T.  B.  Co.  v.  Gcer, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  1178,  In 
speaking  of  the  beneficiaries  under  the  act 
tne  court  sai^:  "Under  the  FedersJ  stat- 
ute, if  there  be  persons  of  the  first  class 
mentioned  therein,  all  the  persons  of  the 
second  and  third  clasa  are  excluded;  and 
no  cause  of  action  is  given  for  their  benefit 
for  any  damages  which  may  have  resulted 
to  them  on  account  of  the  death  of  the  em- 
plt^ee." 

IH  Second  Emplt>yers'  Liability  Cases 
(Northern  P.  B.  Co.  v.  Babeock)  223  XT. 
S.  1,  66  L.  ed.  327,  38  L.R.A.{N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  0.  A.  875. 

ISS  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  69.  67  L.  ed.  417,  33  Sup.  Ct.  Bep. 
192.  ^  I 

Digitized  by  VjOOg  IC 


66 


NOTE  TO  T.AMPHBBK  t.  OREGON  R.  ft  XAV.  CO. 


struct  the  jury  that  %  daughter  of  the  de- 1 
oedent,  who  is  married^  and  resides  with 
and  is  maintained  by  her  hushond,  cannot  i 
recover  in  the  aheenoe  at  any  allegation  or ! 
•videnoe  that  she  was  in  any  way  dependent 
upon  the  decedent,  or  that  she  had  any 
reasonable  expectation  of  any  pecuniary 
benefit  as  a  result  of  a  continuation  of  his 
life.  i« 

There  is  no  presumption  that  the  parents 
or  other  next  of  kin  suffered  any  pecuniary 
loss.  1*1  Consequently,  if  the  action  be 
brought  on  behalf  of  the  parents,  it  is  not 
otough  to  show  their  mere  surrlTal,  but 


I)ecuniary  loss  must  be  shown,  m  In  one 
case,  the  court  seemed  to  take  the  view 
that  pecuniary  loss  would  not  be  presumed 
even  in  ease  of  a  wife  and  child. 

(3)  avrnHnol  of  Ihe  emplayee'a  ootfon. 
(a)  Under  <h«  orlgtiua  aot. 

See  Index  to  L.R.A.  Notes,  under  title 
Death,  for  notes  upon  various  features 
of  the  so-called  "death  statutes." 

The  act  of  1908,  as  originally  passed, 
made  no  provision  for  tiie  survival  of  the 


To  render  one  a  dependent  beneficiary  un- 
der the  act,  he  must  have  sustained  some 
pecuniary  loss  on  account  of  the  death  of 
the  decedent.  Iixiwois  C.  R.  Ca  T.  DoHCB- 
TT,  ante,  31. 

iWGulf,  C.  ft  S.  F.  R.  Co.  V.  McGinnis, 
228  U.  S.  173,  67  L.  ed.  786,  33  Sup.  Ct. 
Rep.  426,  reversing  —  Tex.  Cir.  App.  — ^ 
147  S.  W.  1188.  The  eourt  said:  "The 
statutory  action  of  an  administrator  is  not 
for  the  equal  benefit  of  each  of  the  sur- 
viving relatives  for  whose  benefit  the  suit 
is  brought.  Though  the  judgment  may  be 
for  a  gross  amount,  the  interest  of  each 
beneficiary  must  he  measured  by  his  or  her 
individual  pecuniary  loss.  That  apportion- 
ment is  for  the  jury  to  return.  This  will, 
of  course,  ex<dude  any  recovery  in  behalf  of 
such  as  show  no  pecuniary  loss." 

lU  There  is  no  presumption  in  favor  of 
substantial  pecuniary  loss  to  parents  or 
dependent  relatives.  McCui-LoroH  v.  Cni- 
OAOO,  R.  I.  ft  p.  R.  Co.  ante,  23. 

In  an  action  in  favbr  of  the  parents  and 
next  of  kin  of  a  deceased  employee,  the 
complaint  must  allege  that  they  suffered 
pecuniary  loss  because  of  his  death.  Illi- 
nois C.  R.  Co.  V.  Porter,  207  Fed.  311. 

Although  ordinarily  the  presumption 
must  be  indulged  that  every  decedent 
leaves  heirs,  there  is  no  presumption  that 
all  or  any  of  the  next  of  kin  of  a  decedent 
were  dependent  upon  him.  Melzner  v. 
Northern  P.  R.  Co.  48  Mont.  277,  127  Pac. 
1002. 

WMoCULLOUOH  T.  ChIOAOO,  R.  I.  ft  P. 
R.  Co.  ante,  23. 

Where  the  deceased  employee  left  no 
wife  or  children,  an  averment  of  pecuniary 
loss  or  injury  is  necessary  in  regard  to 
parents,  although  dependence  in  the  sense 
in  which  the  term  is  used  in  the  statute 
with  reference  to  next  of  kin  is  not  essen- 
Ual  to  a  recovery  for  the  benefit  of  the 
parents.  Qarrett  T.  Txmlsville  ft  N.  R.  Co. 
117  C.  C.  A.  109.  197  Fed.  715. 

Evidence  that  the  father  of  the  deceased 
employee  was  the  owner  of  a  large  tract 
of  land,  and  was  the  largest  farmer  in  his 
neighborhood,  that  he  was  neventy-one 
years  of  are  and  growing  feeble,  that  he 
relied  on  deceased  as  the  manager  of  his 
farm,  that  deceased  was  strong  in  physique 
and  health,  well  educated,  and  possessed 
of  good  business  qnaliflcations  and  an  ap- 
47  X.RJL.(N.S.) 


titude  for  all  kinds  of  machinery,  including 
such  as  was  used  on  the  farm,  that  when 
he  went  away  to  engage  in  railroad  work 
he  stated  that  he  would  be  back  to  gather 
the  com,  that  be  was  unmarried,  and  lived 
with  his  father  and  mother  as  one  of  the 
family,  and  that  while  he  was  not  in  re- 
ceipt of  fixed  wages  from  his  father,  he  was 
in  the  liaUt  of  receiving  money  from  him 
when  he  desired  it,  presents  prima  facie  a 
reasonable  expectation  of  benefit  fr<Hn  the 
continuance  of  the  son's  life,  which,  with 
proof  of  the  value  of  such  benefit,  is  sus- 
ceptible of  the  estimate  of  pecuniary  losa 
to  the  father  and  also  to  the  mother,  who 
was  some  eight  years  younger  ttian  the 
father.  Garrett  t.  Lonisville  ft  N.  R.  Co. 
117  C.  C.  A.  109,  197  Fed,  71B. 

The  action  may  be  maintained  in  behalf 
of  widow,  or  husband,  or  children,  or  par- 
ents upon  proof  of  a  reasonable  expectation 
of  pecuniar}'  benefit,  but  when  it  is  for  the 
benefit  of  others  as  next  of  kin,  there  must 
be  proof  of  dependence.  Dooley  v.  Seaboard 
Air  Line  R.  Co.  —  N.  C.  — ,  79  S.  E.  970. 
The  court  in  holding  that  the  empltnree's 
father  had  a  reas<miwle  expectation  of  pe- 
cuniary benefits  from  the  continuance  of  the 
life  of  hia  son,  said:  "The  deceased  was, 
according  to  the  evidence,  strong,  healthy, 
intelligent,  and  industrious,  and  he  was 
a  young  man  of  good  habits  and  good  char- 
acter. He  had  helped  his  father  and  was 
so  disposed  to  him  tliat  he  would  give  him 
his  hut  cent  if  the  father  needed  it,  and 
the  father  was  growing  old  and  while  not 
actually  dependent  on  the  soq  for  support 
at  the  time  of  death,  he  did  not  know  now 
soon  he  might  l>e." 

i«Fogarty  v.  Northern  P..  R.  Co.  — 
Wash.  — ,  133  Pac.  609.  The  court  disap- 
proved an  instruction  in  the  following 
words:  "You  are  instructed  that  it  was 
the  legal  duty  of  the  deceased  in  his  life- 
time to  care  for  and  support  his  wife  and 
child,  even  though  he  lived  separate  and 
apart  from  them,  or  they  lived  separato 
and  apart  from  him;  and  this  duty  could 
not  be  avoided  by  him  by  any  voluntary 
act  on  his  part,  and  a  wife  and  child  have 
the  right  to  recover  damages  for  the  death 
of  the  husband  and  father,  caused  by  the* 
negligence  of  another,  indepttident  of 
whether  he  has  oontributed  anything  to 
their  support." 
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aoM  of  action  of  the  iojured  emplt^ee  in 
the  erent  of  his  death.  >M 

(b)  Under  the  tunendment  of  1010. 

By  section  8  of  the  act  which  was  added 
br  the  amendineiit  approved  April  Sth, 
1910,  the  cause  of  action  given  to  the  in- 
jored  employee  survived  to  his  or  her 
personal  representative  for  the  benefit  of 
(be  surviving  widow  or  husband  and  chil- 
dren of  such  injured  employee,  or  to  his 
parentB,  or  to  the  next  of  kin  dependent 
i^on  him.  The  beneficiaries  <d  this  cause 
of  action  are  the  same  as  those  under  the 


i4*Se<!ond  Employers'  Liability  Cases 
(New  York,  N.  H.  &  H,  R.  Co.  v.  Walsh) 
S23  U.  &  1.  S6  L.  ed.  327.  38  L.RA.(N.S.) 
44,  32  Snp.  Ct  R^.  169.  1  N.  0.  0.  A. 
875:  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ot.  Rep. 
192,  reversing  189  Fed.  495;  Fulgham  v. 
Midland  VaUey  R.  Co.  167  Fed.  660,  re- 
reiMd  in  —  L.RJV.{N.S.)  — ,  104  C.  C.  A. 
151,  181  Fed.  91,  upon  the  ground  that  no 
negligence  on  the  part  of  the  railroad  com- 
pany was  shown;  Qarrett  v.  Louisville  k 
X.  R.  Co.  117  C.  C.  A.  109,  197  Fed.  716; 
Cain  V.  Southern  R.  Co.  199  Fed.  211; 
Thomas  v.  Chicago  &  N.  W.  R.  Co.  202 
Fed.  766;  Iixjitois  C.  R.  Co.  v.  Dohebty, 
tBte.  31;  Melzner  v.  Northern  P.  R.  Co.  40 
Hont.  277,  127  Pac.  1002. 

Before  the  amendment  of  1910,  the  cause 
of  action  which  was  created  in  behalf  of 
tbe  injured  employee  did  not  survive  his 
death  nor  pass  to  his  representatives. 
American  R.  Co.  r.  Didrickson,  227  U.  S. 
145^  67  L.  ed.  456,  33  Sup.  Ct.  Rep.  224. 

Prior  to  the  amendment  of  1910,  the 
Obly  right  of  action  given  by  the  act  in 
ras*?  of  death  of  the  employee  was  one  for 
t'jp  benefit  of  the  next  of  kin;  and  no  re- 
r-jrery  could  be  had  for  the  injury  and 
pain  'aufl'ered  by  the  deceased.  St.  Louis, 
r.  M.  ft  e.  R.  Co.  V.  Hesterly,  228  U.  S. 
:02,  57  L.  ed.  1031,  33  Sup.  Ct.  Rep.  703. 

In  Garrett  v.  Louisville  *  N.  R.  Co.  117 
r.  (\  A.  109.  197  Fed.  715,  in  holding  that 
t'lf  cause  of  action  does  not  survive,  the 
muit  5aid:  "It  will  be  observed  that  the 
lisNility  imposed  is  in  damageH  (1)  to  the 
employee;  {2}  to  the  personal  represents- 
tivo.  for  the  benefit  of  (a)  the  surviving 
«idow  .  .  .  and  children,  and,  if  none, 
then  (b)  such  employee's  parents,  and,  if 
noae,  tlun  (c)  the  next  ot  kin  dependent 
li-nn  such  employee.  The  damages  men- 
ti'rned  are  allowed  in  favor  of  different 
classes  of  persons,  differently  related  to 
the  deceased  employee.  The  classes  vary, 
and  the  purpose  would  seem  to  follow  that 
the  damages  shoald  also  vary.  The  dam- 
ugn  aUowed  to  the  injured  empl(^ee  are 
but  declarmtory  of  rights  existing  at  com- 
mon law:  the  damages  allowed  to  the  bene- 
Sciaries  specified  are  dependent  soIpIv  on 
the  statute.  It  is  easy  to  preceive  why 
ordinarily  the  widow  and  children  would 
suffer  damages  greater  tiian  would  the  par- 
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the  cause  of  action  given  for  the  death  of 
the  employee  in  the  original  act,  and  this 
action  must  be  brought  or  carried  on  by 
the  same  person;  namely,  the  personal 
representative.  IM  So,  also,  no  such  cause 
of  action  survives  unless  there  are  such 
beneficiaries  In  existence.  IM 

X.  Jurisdiction. 

1.  Of  Federal  courts. 

The  Federal  courts  have  been  held  to 
have  original  jurisdiction  over  suits  aris- 

ents  or  next  of  kin.  Indeed,  the  next  of 
kin  may  be  many  in  numbers,  hut  none 
can  recover  without  showing  dependency. 
It  is  therefore  hard  to  discern  in  this  act 
a  legislative  intent  to  bestow  the  right  of 
action  so  declared  in  favor  of  the  injured 
employee  upon  these  classes  of  beneficiaries. 
alike,  according  as  one  or  another  should 
happen  to  survive  the  deceased." 

In  Fulgham  v.  Midland  Valley  R.  Co. 
167  Fed.  660  (reversed  in  —  L.RJl.(N.S.) 

104  C.  C.  A.  151, 181  Fed.  91,  on  ground 
that  no  n^ligence  was  shown),  the  court, 
in  holding  that  the  cause  of  action  of  an 
injured  employee  did  not  survive  his  death, 
said:  "In  the  opinion  of  the  court  the 
right  of  action  given  to  the  injured  em- 
ployee by  the  act  of  April  22,  1908,  does 
not  survive  to  his  personal  representative 
in  the  event  of  his  death,  but,  as  at  com- 
mon law,  perishes  with  the  injured  person. 
I  might  add  that  this  conclusion  is  in  har- 
mony with  the  known  purposes  of  the  act, 
which  was  inttndod  to  make  some  provi- 
sion for  the  unfortunate  family  of  the  de- 
ceased employee,  and  not  to  make  provi- 
sion for  the  creditors  of  his  estate.  Can 
it  be  supposed  that  Congress  would  mako 
a  railroad  company  the  insurer  of  an  em- 
ployee, killed  in  its  service,  for  the  purpose 
of  paying  the  debts  the  employee  nad  in- 
curred in  his  lifetime?  And  yet  that  would 
be  the  inevitable  result  if  the  contention 
of  plaintiff's  counsel  is  sound,  for  what- 
ever is  recovered  on  account  of  injuries 
sustained  and  for  which  the  injured  em- 
ployee had  a  cause  of  action  in  his  lifetime 
must  go  to  his  estate." 

14B  In  Melzner  v.  Northern  P.  R.  Co.  46 
Mont.  277,  127  Pac.  1002,  in  speaking  of 
the  right  of  action  which  existed  after  tlie 
death  of  the  injured  employee,  Uie  court 
said:  "It  is  to  be  observed  that  whether 
the  action  is  for  a  recovery  for  the  death 
of  the  employee  or  for  injury  sustained  by 
him  for  which  he  might  have  maintained 
an  action,  the  person  who  must  bring  or 
continue  the  action  is  the  same,  vie.,  tiie- 
personal  representative.  The  beneficiaries 
in  each  case  arc  the  same." 

1*6  Thomas  v.  Chicago  A  N.  W.  R.  Co. 
202  Frd.  766.  The  court  said:  "By  that 
amendment,  the  right  of  recovery  given  to 
decedent  survives  his  death;  hut  not,  how- 
ever, for  the  benefit  of  his  estate,  but  of 
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ang  under  tbe  act.  w  Where  the  caiue  <dl 
action  is  based  upon  the  statute,  diTersi^ 
of  citizenship  ia  not  a  requisite  for  the 
jurisdiction  of  the  Federal  court.  W 

Prior  to  the  amendment  to  §  6  of  the 
act  oi  IBIO,  however,  a  suit  under  tiie  act 
could  not  have  been  brought  in  the  Fed- 
eral court  except  in  the  district  of  which 
the  defendant  was  a  resident,  except  with 
his  consent,  and  this  is  so>  lUthough 
there  was  also  prcaoit  the  question  of  di- 
versity of  eitizenship.  iw 

In  a  Federal  case,  the  court,  interpreting 
the  amendment,  said :  "Zn  any  action 
brought  in  the  proper  district  court  of  the 
United  States  under  this  act  as  thus 
amended,  or  removed  thereto  from  any 
state  court,  it  cannot  rightfy  be  said  that 
the  United  States  court  'has  no  jurisdic- 
tion thereof,'  for  under  said  act  the  proper 
state  and  United  States  courts  are  given 
concurrent  jurisdiction  of  the  same.  It  is 
obvious,  however,  that  Congress  by  the 
amendment  intended  to  give  to  the  injured 
emplf^e^  or,  in  case  of  his  death,  his  per- 
sonal representative,  the  right  to  sue  for 
such  injuries  or  death,  in  either  tbe  proper 

specified  relatives  in  the  order  stated,  and 
for  the  pecuniary  loss  which  they  may  have 
sustained  because  of  his  death.  If  no  such 
relative  survives  the  decedent,  then  no 
right  of  recovery  is  given  1^  tiie  aet  to 
his  personal  representative." 

mciarlc  t.  Southern  P.  Co.  176  Fed. 
122. 

1«  Cound  V.  Atchison,  T.  ft  S.  F.  R.  Co. 
173  Fed.  627. 

A  writ  of  error  lies  from  the  Federal 
Supreme  Court  to  review  a  judgment  of  a 
circuit  court  of  appeals,  which  affirmed  a 
judgment  of  the  circuit  court,  founded 
npon  the  employers'  liability  act,  where  tiie 
matter  in  controversy  exceeds  91,000,  since 
the  jurisdiction  of  the  circuit  court  was 
not  dependent  entirely  upon  the  diversity 
of  citizenship.  Missouri,  K.  &  T.  B.  Co.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed.  355,  33 
Sup.  Ct.  Eep.  135. 

itt  Newell  V.  Baltimore  ft  0.  B.  Co.  181 
Fed.  698.  The  court  said  tiiat  the  very 
fact  that  such  an  amendment  was  deemea 
necessary  by  Congress  was  persuasive  that, 
prior  to  such  amendment,  an  action  under 
the  act  could  only  be  brought  in  the  dis- 
trict of  which  the  defendant  was  an  in- 
habitant. 

A  suit  under  the  act  cannot  be  main- 
tained in  any  district  other  than  that  in 
which  the  defendant  is  an  inhabitant,  ex- 
cept with  his  consent.  Smith  v.  Detroit  ft 
T.  Short  Line  B.  Co.  175  Fed.  508;  Whit- 
taker  v.  Illinois  C.  B.  Co.  176  Fed.  130. 

"0  Cound  V.  Atchison,  T.  ft  S.  F.  B.  Co. 
flupra. 

1*1  Thomas  v.  Chicago  &  N.  W.  E.  Co. 
-202  Fed.  766,  which  denied  a  motion  to 
remand  upon  the  ground  that  the  com- 
plaint baaed  upon  the  death  of  the  em- 
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state  or  United  States  court;  and  if  suit 
is  bnn:^ht  therefor  in  the  state  cour^  the 
plaintiff  may  seasonably  object  to  its  re- 
moval by  the  defendant  to  a  United  States 
court*  and,  if  removed  over  his  objection, 
he  may  have  it  remanded  1^  the  United 
States  court  to  the  state  court  fran  which 
it  is  removed.  Should  he  not,  however,  if 
the  cause  Is  ronoved  to  the  United  States 
court,  seasonably  move  to  renumd  tiis  same, 
and  should  ctHuent  to  its  remaining  in  the 
United  States  court,  the  acticm  may  right- 
ly proceed  to  final  judgment  therein  the 
same  as  though  it  had  been  originally 
brought  in  that  court."  ui 

In  one  case  it  was  held  that  a  suit 
could,  with  the  consent  of  the  parties,  be 
brought  in  any  district,  us 

In  a  number  of  cases  involving  the  Fed- 
eral employers'  liability  act,  the  United 
States  Supreme  Court  has  passed  upon  the 
question  whether  or  not  the  case  presented 
a  Federal  question  so  as  to  be  reviewable 
by  that  court.  These  cases  are  set  out  in 
the  note,  although  some  of  the  points 
raised  may  not  be  peculiar  to  causes  aris- 
ing under  the  act.  US 

ployee  failed  to  allege  the  existence  of  any 
of  the  beneficiaries  prescribed  by  the  statute. 

IM  Clark  V.  Southern  P.  Co.  176  Fed.  122. 

IM  The  contention  of  the  defendant  rail- 
way company  sued  in  a  state  court,  under 
a  state  statute,  for  the  death  of  an  em- 
ployee, that  the  injuries  which  caused  the 
death  were  received  while  the  company  was 
engaged  and  while  he  was  employed  hy  it 
in  interstate  commerce;  that  its  liability 
for  his  death  was  exclusively  regulated  and 
controlled  by  the  Federal  employers'  lia- 
bility act  of  1908;  and  that  it  was  liable 
only  to  his  personal  representative,  and  not 
to  the  plaintiff,  his  wife  and  parents, — 
presents  a  Federal  question,  which,  when 
decided  hy  the  state  court,  will  support  a 
writ  of  error  from  the  Federal  Supreme 
Court.  St.  I^uis,  S.  F.  ft  T.  B.  Co.  v. 
Scale,  229  U.  S.  156,  67  L.  ed.  1129,  33 
Sup.  Ct.  Bep.  651,  reversing  —  Tex.  Civ. 
App.  — ,  148  S.  W.  1090. 

A  judgment  of  the  Texas  supreme  court 
which,  reversing  the  judgment  of  the  court 
of  civil  appeals  of  that  state,  aSlrmed  the 
judgment  of  the  trial  court,  entered  on  a 
verdict  in  favor  of  the  plaintiff  in  an  action 
against  a  railway  company  for  the  negli- 
gent killing  of  an  employee  in  the  territory 
of  New  Mexico,  ia  reviewable  in  the  Federal 
Supreme  Court  as  necessarily  deciding 
against  a  Federal  right  specially  set  up, 
where  the  trial  court  sustained  a  demurrer 
to  a  plea  settii^  up  a  defense  under  & 
statute  of  the  territory  which,  if  ap- 
plicable, was  a  complete  bar  to  the  action 
because  of  noncompliance  with  its  require- 
ments, although  the  decision  of  the  state 
supreme  court  proceeded  upon  the  the- 
ory that  the  case  was  controlled  hr 
the  Federal  emplt^jrera'  liabilify  act,  which 
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2  .  Bemovol  of  eawaes. 

See  Index  to  IaR^.  Notes  xxoAet  title 
BemonJ  of  Causes,  for  notes  discussing 
ivions  qneations  arising  under  the  removal 
■rt. 

Before  the  amendment  of  there  iras 
considerable  cmfliet  of  opinion  upon  the 
right  of  tiie  driendant  to  have  the  cause 
ranoved  to  tiu  Federal  courts.  Under  the 
original  act,  diversity  of  citizenship  was  a 
Buffieient  cause  of  removal.  U4  in  a  num- 
ber of  cases,  it  hae  been  held  that  the  mere 
fiet  that  tiie  action  was  brought  under  the 
wt  did  not  show  that  a  Federal  questimi 
iras  inTolred,  so  as  to  justify  a  removal  on 
that  ground,  ui  On  the  other  hand,  it  has 
been  held  that  where  the  action  was  based 
Dpon  tiie  Federal  statute,  a  Federal  ques- 
tion was  necessarily  involved,  us  A  case 
iii  properly  removed  to  the  Federal  court 


where  it  is  necessary  to  determine  the 
meaning  of  the  phrase,  "person  emplt^ed 
by  such  carrier  in  such  cCHnmerce,**  used 
in  the  act  of  1908.  m  ' 

In  one  case  it  was  held  that  where  a 
widow  brings  a  suit  in  accordance  with  the 
terms  of  an  act  of  the  state,  such  action 
is  not  removable  upoq  the  ground  that  it 
irvolvea  the  construction  of  a  Federal  law, 
notwithstanding  the  husband  was  killed 
while  engaged  in  interstate  commerce. 
But  this  case  cannot  be  considered  as  au- 
thori^,  since  it  proceeded  upon  the  erro- 
neous theory  that  the  act  did  not  super- 
sede all  state  laws. 

In  the  note  will  be  found  a  number  of 
cases  passing  upon  the  right  of  removal, 
in  a(mie  of  which  it  does  not  appear  that 
the  conclusion  reached  1^  the  court  was  in 
any  way  affected  1^  tiie  fact  that  the  plain- 
tiff was  suing  under  the  Federal  act.lW 


it  held  to  be  valid.  El  Paso  &  N.  E.  R. 
Co.  T.  Gutierrez,  216  U.  S.  87,  64  L.  ed. 
lOfi,  30  Sup.  Ct.  Rep.  21,  affirming  102 
Tex.  378,  117  8.  W.  426. 

A  decision  of  the  hif^est  court  of  a 
state,  whidi  affirmed  a  judgment  in  favor 
of  plaintiff  in  an  action  in  which  the  right 
to  relief  was  exclusively  baeed  upon  the 
hoars  of  service  act  of  March  4,  1907  {34 
Stat,  at  L.  1416,  chap.  2936,  U.  S.  Comp. 
Sapp.  1911,  p.  1321),  and  the  employers' 
liabili^  act  of  April  22,  1908  (35  Stat,  at 
U  65.  chap.  149,  U.  8.  C«np.  Stat.  Supp. 
1911,  p.  1322),  and  in  which,  at  the  close 
of  Uie  evidence,  defoidant  had  requested 
the  eonrt  to  instruct  the  jury  to  find  in 
its  favor,  necessarily  involves  an  adverse 
determination  of  a  Federal  question,  t.  e., 
defendant's  right  to  be  shielded  from  re- 
iponsibility  under  those  statutes  when 
properly  applied,  and  a  writ  of  error  will 
therefure  lie  fnnn  the  Federal  Supreme 
Court  to  the  state  court  St.  Louis,  I.  M. 
i  S.  R.  Co.  V.  HcWhirter,  229  U.  S.  266, 
57  L.  ed.  1179,  33  Sup.  Ct  Rep.  858. 

A  Federal  question  must  be  deemed  to 
have  been  presented  with  sufficient  clearness 
to  snstaitt  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court,  where  the 
latter  court  has  held  that  Uie  question  was 
mffidently  raised,  and  decided  it  St. 
Loois,  I.  M.  ft  S.  R  Co.  v.  Hesterly,  228 
L*.  S.  702,  67  L.  ed.  1031,  33  Sup.  Ct.  Rep. 
703. 

U<  Lemon  v.  Louisville  ti  N.  R.  Co.  137 
Kt.  276,  125  S.  W.  701. 

u»In  Miller  v.  Illinois  C.  R.  Co.  168 
Fed.  982,  it  was  held  that  the  mere  fact 
that  an  employee  a  railroad  company 
brought  an  action  for  personal  injury  un- 
der tile  cmployerB'  liability  act  of  1908  did 
not  make  the  case  removable,  where  it  did 
not  appear  frcnn  the  declaration  that  the 
constmetion  of  the  Federal  act  was  involved. 

The  fact  that  a  suit  is  brought  under  the 
Federal  employers'  liability  act,  and  that 
its  application  may  be  necessary  in  the 
progress  of  the  cMe,  does  not  justify  a 
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removal  to  a  Federal  court,  unless  the  con- 
struction of  the  act  be  involved,  and  unless 
the  final  determination  of  the  case  depends 
upon  such  oonstruction.  Nelson  T.  South- 
em  R.  Co.  172  Fed.  478;  Hubbard  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  176  Fed.  994. 

168  A  suit  brought  under  the  act  pre- 
sents a  Federal  question.  Smith  v.  De- 
troit A  T.  Shore  Line  R,  Co.  175  Fed.  506. 

In  Cound  v.  Atchison,  T.  ft  S.  F.  R.  Co. 
173  Fed.  527,  it  was  held  that  since  the 
act  succeeded  the  common  law  upon  the 
subject,  and  was  the  only  law  under  which 
the  suit  could  be  brotight,  it  necessarily 
involved  the  cons^etitm,  application,  and 
effect  of  an  act  of  Congress,  and,  tested  by 
all  the  authorities,  was  one  arising  under 
a  law  of  the  United  States. 

The  Cound  Case  was  followed  by  Clark 
V.  Southern  P.  Co.  176  Fed.  122. 

If  both  the  injured  employee  and  tiie 
carrier  were  engaged  in  mteratate  com- 
merce at  the  time  of  the  injury,  the  em- 
ployers' liability  act,  superseding  all  other 
law,  must  be  controlling  on  the  question 
of  the  jurisdiction  of  the  Federal  court 
and  the  right  of  removal.  Bottoms  v.  St. 
Louis  A  S.  F.  R.  Co.  179  Fed.  318. 

"7  Colaaurdo  v.  Central  R.  Co.  180  Fed. 
832,  affirmed  in  113  C.  C.  A.  379,  192  Fed. 
001. 

lU  Thompson  v.  Wabash  R.  Co.  184  Fed. 

654. 

IBS  A  cause  of  action  based  on  the  Feder- 
al employers'  liability  act,  between  citizens 
of  Wisconsin,  cannot  be  removed  from  the 
state  court  of  Minnesota  to  the  Federal 
circuit  court  in  the  district  of  Minnesota. 
Hubbard  v.  Chicago,  M.  ft  St  P.  R.  Co. 
176  Fed.  994. 

Where  neither  of  the  parties  is  a  resi- 
dent of  the  district,  the  consent  of  both 
the  plaintiff  and  the  defendant  seems  to  be 
necessary  for  the  removal  of  a  case  brought 
under  the  employers'  liability  act  Bot- 
toms V.  St.  Louis  ft  S.  F.  R.  Co.  supra. 

There  is  no  right  of  removal  to  the 
circuit  court  of  Georgia  where  the,  plain- 
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Under  the  amendment  of  1910,  to  §  6, 
providing  that  no  case  arising  under  the 
act  in  any  state  court  of  competent  juris- 
diction should  be  removed  to  any  Federal 
court,  one  case  held  that  a  litigant  is  not 
deprived  of  his  right  to  remove  his  case 
to  a  Federal  court  if  he  had  such  right  in- 
dependent of  the  act.  160  But  the  great 
weight  of  authority  is  that  a  cause  of  ac- 
tion based  on  tlie  act  is  not  removable  be- 
cause of  diversity  of  citizenship,  ui  nor  on 
any  other  ground.  1**  A  case  is  not  re- 
movable where  a  cause  of  action  is  made 
out  under  the  Federal  atatute,  even  if  a 

tiff  is  a  citizen  of  Alabama  and  the  de- 
fendant a  citizen  of  Missouri.  Ibid.  It  was 
lield  that  vhere  a  case  had  been- removed  to 
the  Federal  court  in  a  di^rict  which  would 
not  have  jurisdiction  of  the  case  originally, 
the  case  would  be  remanded  on  the  motion 
of  the  plaintiff,  although  tiie  case  had  been 
removed  because  it  was  brought  under  an 
act  of  Congress. 

On  a  motion  to  remand  a  cause  in  which 
the  complaint  alleged  facts  which  might 
Justify  a  recovery  on  three  grounds  of  lia- 
bility, namely,  the  Federal  statute,  the 
common-law  liability,  and  the  Massachu- 
Hetts  statute,  the  Federal  court  cannot  im- 
pose the  condition,  in  remanding  the  cane, 
that  the  plaintiff  elect,  as  a  condition  of 
remanding,  that  he  will  at  the  trial  stand 
on  the  Federal  act.  Sice  v.  Boston  &,  M. 
R.  Co.  203  Fed.  580. 

Where  the  plaintiff  was  a  citizen  of  a 
territory,  the  cause  cannot  be  removed  up- 
on the  ground  of  diversity  of  citizenship, 
since  the  citizen  of  a  territory  is  not  the 
citizen  of  a  state.  Clark  v.  Southern  P. 
R.  Co.  supra. 

160  Van  Brimmer  v.  Texas  &  P.  R.  Co. 
T90  Fed.  394. 

UlMcCfaesn^  t.  Illinoia  C.  R.  Co.  197 
Fed.  86;  De  Atley  v.  Chesapeake  &  O.  R. 
'Co.  201  Fed.  591 ;  Kansas  Citv  Southern 
R.  Co.  V.  Cook,  100  Ark.  467,  "140  S.  W. 
;S78;  St.  Louis  &  S.  F.  R.  Co.  v.  Conarty. 

—  Ark.  — ,  155  S.  W.  93;  Missouri,  K. 
•&.  T.  R.  Co.  V.  Bunkley,  —  Tex,  Civ.  App. 

—  .  153  S.  W.  937. 

The  provision  in  the  Federal  employers' 
liability  act  forbidding  the  removal  of 
causes  from  the  state  to  the  Federal  court 
prevents  removal  in  such  cases  on  the 
grotmd  of  diversity  of  citizenship.  Teel 
V.  Chesapeake  &  O.  R.  Co.  ante.  21. 

iMHulac  V.  Chicago  i  N.  W.  R.  Co. 
194  Fed.  747;  Kelly  v.  Chesapeake  &  O. 
R.  Co.  201  Fed.  602;  Patton  v.  Cincinnati, 
N.  O.  4  T.  P.  R.  Co.  208  Fed.  29. 

The  amendment  of  April  6,  1910,  takes 
the  eases  arising  under  the  act  out  of  the 
operation  of  the  removal  act.  Symonds  v. 
St  Louis  &  S.  E.  R.  Co.  192  Fed.  353. 

In  Saiek  v.  Pennsylvania  R.  Co.  193  Fed. 
303,  it  was  held  that  no  suit  brought  under 
the  act  was  removable,  even  if  it  involved 
more  than  $2,000  and  tiiere  was  a  diversit? 
of  citizenship.  To  the  same  effect,  Ullrich 
47  L.R.A.(N.S.) 


cause  of  action  is  also  made  out  at  common 
law  and  also  under  a  state  statute.  I** 
And  it  has  been  held  that,  even  if  the 
plaintiff  fraudulently  joins  a  coemployee 
as  defendant,  so  as  to  prevent  a  removal, 
such  joinder  will  be  ignored,  and  the  case 
treated  as  though  it  was  solely  against  the 
corporate  defendant.  IM  in  one  case,  this 
point  was  raised,  but  not  decided  in  one 
case,  as  the  court  held  that  the  joinder  was 
not  fraudulent.  IBS 

A  cause  of  action  based  upon  the  statute 
is  not  removable,  even  if  it  appears  that 
ultimately  there  can  be  no  recovery  under 

T.  New  York.  K.  H.  ft  H.  S.  Co.  193  Fed. 
768. 

iss  Rice  V.  Boston  ft  M.  R.  Co.  supra ; 
Ullrich  V.  New  York,  N.  H.  ft  H.  R.  Co. 

193  Fed.  768. 

iM  In  Kelly  v.  Chesapeake  ft  0.  R.  Co. 
201  Fed.  602,  where  the  plaintiff  joined  the 
alleged  negligent  coemployee  with  the  rail- 
road company  as  defendant,  the  court,  in 
holding  that  such  joinder,  even  if  it  would 
have  been  proper  had  the  action  been 
brought  under  another  statute,  did  not 
piidEe  the  cause  removable,  said :  "What 
we  have  here,  then,  is  two  causes  of  action 
joined  together  in  the  same  suit,  one  against 
the  corporate  defendant  under  the  nation- 
al statute,  and  one  against  the  individual 
defendant  under  the  state  statute,  and  it 
may  be  accepted  that  they  are  improperly 
joined.  Had  the  suit  been  against  the  cor- 
porate defendant  alone,  it  would  not  have 
been  removable.  Does,  then,  the  fact  of 
the  improper  joinder  of  the  cause  of  ac- 
tion against  the  corporate  defendant  witli 
the  cause  of  action  against  the  individual 
defendant  render  it  removableT  The  effect 
of  such  joinder  is  to  make  in  the  suit  what 
is  called  a  separable  controversy,  i.  e.,  a 
controversy  between  the  plaintiff  and  the 
corporate  defendant,  which  is  wholly  be- 
tween them,  and  can  be  fully  determined 
between  them.  If  it  were  not  for  the  pro- 
hibition against  removal  in  the  employers' 
liability  act,  this  circumstance  would  ren- 
der the  cause  removable,  notwithstanding 
the  joinder  of  the  individual  defendant. 
The  question  here,  then,  comes  to  this:' 
Docs  that  prohibition  apply  to  a  contro- 
versy arising  under  the  employers*  liabili- 
ty act,  which  is  a  separable  controversy 
in  a  suit,  or  is  it  limited  to  cme  that 
is  the  sole  controversy  therein!  The 
answer  to  this  question  depends  on  wheth- 
er, because  of  the  joinder  therewith  of 
another  controversy,  the  case  can  be  said 
to  arise  under  the  act.  It  does  not  wholly 
arise  thereunder;  t.  e.,  it  does  not  arise 
thereunder  so  far  as  such  other  controver- 
sy is  ccmcemed.  But  it  does  arise  there- 
under so  far  as  the  controversy  as  to  the 
liability  on  that  act  is  concerned." 

188  In  Lloyd  v.  North  Carolina  R.  Co. 
—  N.  C.  — ,  78  S.  E.  489,  it  was  assumed, 
although  possibly  only  for  the  aake  of  the 
argument,  that  where  the  plaintiff  had 
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fts  met.  But  a  motion  to  remand  based 
•olely  on  the  ground  that  the  suit  was 
brought  apon  the  act  will  be  denied  where 
the  plaintiff's  complaint  doea  not  allege 
facta  Rufficient  to  show  that  the  action  was 
intended  to  be  bronght  nnder  the  Federal 
liability  act. 

By  S  £8  of  the  Judicial  Code  of  March  3, 
1911,  it  is  provided  "that  no  case  arising" 
nndw  the  Federal  emplc^ers'  liability  act, 

frandnlently  joined  a  resident  defendant 
ior  the  sake  of  preventing  a  removal,  such 
•  removal  might  be  had  notwithstanding 
the  action  was  brought  under  the  act.  In 
this  case,  where  the  defendant  allied  that 
the  plaintiff  had  joined  a  resident  defend- 
ant fraudulently  for  the  purpose  of  pre- 
venting a  removal,  it  was  held  that  the 
charge  of  fraud  could,  not  be  sustained 
where  it  appeared  that,  at  the  time  of  the 
injury,  the  plaintiff  waa  in  the'  employ  of 
the  defendant  as  a  locomotive  engineer; 
that  he  had  been  operating  the  engine  over 
a  portion  of  the  state  railroad  which  was 
used  as  a  part  of  the  trunk  line  of  the  in- 
terstate railroad;  and  that,  at  the  time 
of  the  injury,  he  was  engaged  in  inspect- 
ing and  oiling  an  engine  which  had  just 
come  from  the  shop  for  repairs,  with  a 
riew  M  taking  the  engine  for  further  aerv- 
ice  for  the  company. 

M  A  suit  against  the  common  carrier  en- 
gaged in  interstate  commerce,  by  one  of 
its  employees  therein,  to  recover  damages 
for  an  injury  caused  by  the  negligence  of 
one  of  its  officers,  agents,  and  employees, 
arises  nnder  the  act,  even  if  the  faets  al- 
lied did  not  make  out  that  there  had  been 
negligence  as  charged.  De  Atley  t.  Chesa- 
peake ft  O.  B.  Co.  201  Fed.  5D1. 

In  Stafford  v.  Norfolk  &  W.  R.  Co.  202 
Fed.  605,  it  was  held  that  where  plaintiff 
claimed  that  the  action  was  within  the 
act,  and  based  his  right  to  recover  solely 
upon  it,  the  ease  was  one  arising  under  the 
act,  even  though  it  be  conceded  that  the 
phintifl's  intestate  was  not  employed  in 
interatate  oommme,  and  that  plaintiff  ulti- 
mately would  not  be  able  to  recover  under 
the  act. 

inThomaa  v.  Chicago  ft  K.  W.  R.  Co. 
202  Fed.  766. 

i**"The  law  is  stronger  against  remov- 
ibilitv  since  then  [the  passage  of  the  new 
Judicial  Code]  than  before."  Kelly  v. 
Che<«peake  ft  O.  R.  Co.  201  Fed.  602. 

'The  plain  reading  and  effect  is  to  pro- 
hibit Uie  removal  of  a  case  arising  under 
that  act  to  the  Federal  court."  Rice  v. 
Boston  ft  M.  R  Co.  203  Fed.  S80. 

So,  in  Strauser  v.  Chicago,  B.  ft  Q.  R. 
Co.  193  Fed.  205,  it  was  held  that  by  the 
amendment  to  the  Judicial  Code,  Congress 
plainly  shows  its  intention  that  no  ease 
Aould  be  removed  from  the  state  court 
upon  any  ground,  provided  it  arose  under 
the  act  of  Congress  relative  to  employees. 

In  Lee  v.  Toledo,  St.  L.  ft  W.  R.  Co. 
m  Fed.  085,  it  was  held  that  whatever 
may  have  been  the  rule  before,  S  28  of  the 
j;  I,.RJi.fN.8.) 


and  brought  in  any  state  court  of  compe- 
tent jurisdiction,  shall  be  removed  to  any 
Federal  court.  This  provision  has  removed 
any  question  which  may  have  existed  he- 
fore  as  to  the  removability  of  causes  aris- 
ing under  the  act.  !•> 

It  has  been  pointed  out  in  one  case  that 
the  withdrawal  of  the  right  of  removal  to 
the  Federal  courts  is  in  line  with  the  gen- 
eral policy  of  the  act. 

Judicial  Code  of  March  3,  1911,  in  force 
January  1,  1912,  provided  definitely  that 
no  case  arising  under  the  act  shall  be  re- 
moved. The  court,  citing  Van  Brimmer  v. 
Texas  &  P.  R.  Co.  190  Fed.  394,  cited 
8U|)ra,  was  of  the  opinion,  however,  that 
prior  to  the  amendment  to  the  Judicial 
Code,  there  waa  no  intention  to  destroy 
or  withhold  the  right  of  removal  which 
the  defendant  might  have  by  virtue  of 
some  provision  of  the  law  other  than  the 
employers'  liability  act. 

In  Hulac  v.  Chicago  ft  N.  W.  R.  Co. 
194  Fed.  747,  the  court  said:  "It  is  a 
well-recognized  fact  in  judicial  history  that 
pUintiffs  in  actions  brought  by  employees' 
against  railway  companies  for  damages  re- 
sulting from  personal  injuries  have  quite 
generally,  and  for  many  year^  sought  to 
bring  and  retain  their  actions  in  the  state 
courts,  and  tiie  fact  is  well  attested  by  the 
multitude  of  applications  to  remand  such 
cases  which  have  been  constantly  present- 
ed to  the  Federal  courts.  The  expense  of 
trials  and  of  appeals  in  the  Federal  courts 
liave  been  deterrents,  and  the  variance  in 
the  rules  of  law  in  auch  cases  as  applied 
in  the  state  and  federal  courts  has  also 
been  well  understood.  Congress  baa  rec- 
ognizai  by  the  employers'  liability  act,  as  . 
well  as  by  the  safety  appliance  acts,  that 
these  rules  of  law  should  be  made  more 
favorable  to  the  injured  servant.  The  pur- 
pose of  Congress  in  the  enactment  of  the 
employers'  liability  act  was  the  granting 
of  additional  rights  to  the  servant,  and 
the  removal  of  existing  defenses  bv  the 
master,  in  acti<ma  by  injured  employees 
against  railway  companies.  One  of  the 
rights  which  Congress  had  in  mind  waa  the 
right  of  the  servant  to  choose  the  forum  in 
which  his  action  should  be  litigated.  The 
amendatory  act  of  Congress  gives  concur- 
rent jurisdiction  to  we  courts  of  the 
United  States  with  the  courts  of  the  states, 
and  inereasei  the  number  of  districts  in 
which  the  plaintiff  may  sue  in  the  United 
States  courts,  and,  while  thus  enlarging  the 
rights  of  the  plaintiff,  and  in  harmony  with 
the  general  scope  of  the  act,  cute  down  the 
rights  of  the  railway  company  by  forbid- 
ding a  removal  of  the  case  upon  any 
ground.** 

In  Llc^d  V.  North  Carolina  R.  Co.  — 
N.  C.  — ,  78  S.  E.  489,  it  was  said  that  it 
waa  no  doubt  the  purpose  and  effect  of 
the  unendment  of  1910  to  withdraw  the 
right  of  removal  in  cases  arising  under  the 
statato  when  the  action  has  been  instituted 
in  the  state  eonrt,  iwd  to  require  that  liti- 
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In  a  recent  cue  in  which  the  requisite 
diTeraity  of  citizenship  and  amount' in  dis- 
pute were  present,  it  was  held,  on  a  mo- 
tion to  remand,  that  the  prohibition 
■gainst  remoTal  was  for  the  benefit  of 
plaintiff  solefy,  and,  being  a  personal  priTi- 
lege,  might  be  waived  by  him.  And  it 
has  been  held  tiiat  other  provisiMis  of  tfae 
removal  law  may  be  waived,  m 

On  the  other  hand,  it  has  been  held  in  a 
still  more  recent  case  in  a  Federal  court, 
that  the  prohibition  against  removal  con- 
tained in  the  act  and  in  the  Judicial' Code 
18  not  a  personal  privilege  or  exemption 
which  may  be  waived  by  appearance  or 
consent,  but  is  a  limitation  of  the  juris- 
diction of  the  Federal  courts  entirely  with- 
holding from  tbem  jurisdiction  through  re- 
moval proceedings  of  cases  arising  under 
the  employers'   liability  aet  which  have 

gants  desiring  to  have  the  result  of  the 
trial  reviewed  by  reason  of  the  presence 
of  the  Federal  question  shall  proceed 
writ  of  error  to  the  state  court  making 
final  disposition  of  the  cause  in  its  juris- 
diction. 

170  Stephens  v.  Chicago,  If.  ft  P.  S.  B. 
Co.  206  Fed.  854. 

m  Where  the  case  involves  a  Federal 
question  under  the  Federal  employers*  lia- 
bility act,  the  parties  may  agree  to  try 
it  in  a  Federal  district  other  than  that  in 
which  the  defendant  is  an  inhabitant. 
Hubbard  v.  Chicago,  M.  ft  Bt.  P.  R.  Go. 
17S  Fed.  094. 

If  an  action  arising  under  the  statute 
has  been  removed  from  a  state  court  to 
the  Federal  court,  and  the  parties  accept 
the  jurisdiction  of  that  court,  such  removal 
cannot  be  questioned  on  appeal,  since  the 
acticm  might  original^  have  been  brought 
and  maintained  by  the  plaintiff  in  a  Fed- 
eral court.  Garrett  v.  Louisville  &  K.  R. 
Co.  117  C.  C.  A.  109,  197  Fed.  715. 

iTlaPatton  V.  Cincinnati,  N.  0,  &  T.  P. 
R.  Co.  208  Fed.  29.  The  court  said:  "It 
results  that,  as  Ccoigress  has  expressly 
withheld  from  tiie  Federal  courts,  as  a 
class,  jurisdiction  in  cases  arising  under 
the  emplt^ers'  liability  act  previously 
brought  in  a  state  court,  the  plaintiff  could 
not,  under  the  rule  laid  down  in  the  cases 
above  cited,  waive  hie  objection  to  the 
want  of  jurisdiction  in  this  court  by  filing 
his  declaration  in  this  court,  or  otherwise, 
and  could  not,  even  by  eipreae  consent, 
confer  jurisdiction  upon  this  court  under 
the  removal  proceedings  in  this  cause;  and, 
it  appearing  that  jurisdiction  in  a  case 
of  this  character  has  been  expressly  with- 
held from  the  Federal  courts  by  the  acts 
of  Congress,  it  would  clearly  be  the  duty 
of  tie  court,  even  in  the  absence  of  a  mo- 
tion to  remand,  upon  its  own  motion,  when 
such  want  of  jurisdiction  is  brought  to 
its  attention,  to  remand  the  case  to  the 
fitnte  court,  under  the  provisions  of  §  37 
of  the  Judicial  Code." 
47  L.R^.(NJS.) 


previously  been  oommeneed  in  state  courts 
of  competent  jurisdiction.  >''is 

3.  Enforcement  in  state  courts. 

Apparently  the  only  court  which  ever 
questioned  the  right  of  the  state  court  to 
enforce  the  Federal  act  was  the  supreme 
court  of  Connecticut,  it  has  now,  how- 
ever, been  definitely  determined  by  the 
United  States  Supreme  Court  that  the 
state  court  has  jurisdiction  over  a  suit 
brought  under  the  act,  and  that  the  rights 
arising  under  the  act  "may  be  enforced,  as 
of  right,  in  the  courts  of  the  states  when 
their  jurisdiction,  Aa  prescribed  by  local 
laws,  is  adequate  to  the  occasion."  i^  In 
a  considerable  number  of  decisions  of  the 
state  courts  and  of  the  lower  courts, 
the  same  view  has  been  taken,  some  of  the 
cases  arising  before  the  decision  of  the 
United  States  Supreme  Court.  it<  These 

ITS  See  Mondou  v.  New  York,  N.  H.  & 

H.  R.  Co.  82  Conn.  373,  73  AU.  762;  Hoxie 
T.  New  York,  N.  H.  ft  H.  R.  Go.  82  Conn. 
352,  73  Atl.  754,  17  Ann.  Cas.  324,  21  Am. 
Neg.  Rep.  42. 

ITS  Second  Employers'  Liability  Cases 
(Mondou  v.  New  York,  N.  H.  4  H.  R.  Co.) 
223  U.  8.  1,  66  L.  ed.  324,  38  L.R.A.{N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
870,  reversing  82  Conn.  373,  73  Atl.  762. 

mZikos  T.  Oregon  R.  ft  Nav.  Co.  179 
Fed.  893,  disapproving  Hozie  v.  New  York, 
N.  H.  ft  H.  R.  Co.  82  Conn.  352,  73  Atl. 
754,  17  Ann.  Cas.  324,  21  Am.  Xeg.  Cas. 
42;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Conlev, 
no  C.  C.  A.  97,  187  Fed.  949;  St.  Louis, 

I.  M.  &  S.  R.  Co.  V.  Hesterly,  98  Ark.  240, 
135  S.  W.  875;  Midland  Valley  R.  Co.  v. 
Lemoyne,  104  Ark.  327,  148  S.  W.  654; 
Atlantic  Coast  I^ne  R.  Co.  v.  Whitney,  62 
Fla.  124,  Sd  So.  937«  disapproving  the  con- 
clusion of  the  Connecticut  court  in  the 
Hoxie  Case;  Bradbury  v.  Chicago,  R.  I.  & 
P.  R.  Co.  149  Iowa,  51,  40  L.R.A.(N.S.) 
684,  128  N.  W.  1 ;  MoCuLLOUOH  T.  Chicago, 
R.  I.  ft  P.  R.  Co.  ante,  23;  Lemon  v.  T^uis- 
ville  &  N.  R.  Co.  137  Ky.  276,  125  S.  W. 
701;  IixiNOls  C.  R.  Co.  V.  DoHEBTT,  ante, 
31;  Owens  v.  CIncngo  Q.  W.  S.  Co.  113 
Minn.  49,  128  N.  W.  1011;  GolUgher  v. 
Pennsylvania  R.  Co.  237  Pa.  152,  85  Atl. 
]29;  Missouri,  K.  &  T.  R.  Co.  v.  Dlaktck.  — 
Tex.  Civ.  App.  — ,  128  S.  W.  706,  affirmed  in 
—  Tex.  — ,  147  S.  W.  559 ;  St.  Louis,  S.  F. 
ft  T.  R.  Co.  V.  Geer,  —  Tex.  Civ.  App.  — , 
149  S.  W.  1178, 

The  amendment  of  April  5,  1910,  which 
expressly  gave  concurrent  jurisdiction  to 
the  Federal  and  the  state  courts  over 
causes  of  action  under  the  act,  was  a 
legislative  precaution  intended  to  remove 
doubt  rather  than  to  supply  a  deficiency, 
since  the  courts  had  such  concurrent  juris- 
diction under  the  original  act.  Zikoa  t. 
Oregon  R.  ft  Nav.  Co.  179  Fed.  893. 
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eases  are  discussed  at  length  in  a  note  to 
Bradbury  t.  Ohicago,  R.  I.  &  P.  R.  Co.  40 
LR^(N.&)  684. 

4.  Snforeement  In  aSmlraltif. 
The  act  will  be  emforeed  in  admiralfy.  i^* 

XI,  JParOea. 

1.  maintllt. 

In  ease  of  the  death  of  the  injured  em- 
ployee, the  cauM  of  action'  is  purely  stat- 
tttory,  and  the  provisions  of  the  statute 
giving  a  cause  of  action  to  the  personal 
representative  must  be  closely  followed. 
The  widow  eaiwot  maintain  a  cause  of  ac- 
tion in  her  own  name,iT6  even  if  it  is  for 
tiie  benefit  of  herself  and  as  next  friend  of 
her  minor  children;  I'n  or  in  her  own  be- 
half and  on  behalf  of  the  minor  children 
tad  parents  of  tite  deceased,  vi*    So,  an 

mThe  Passaic,  190  Fed.  644,  affirmed 
to  —  0.  C.  A.  —  ,  204  Fed.  266. 

in  Thompson  Wabash  R.  Co.  184  Fed. 
554;  Rich  t.  St  Louis  ft  8.  F.  R  Co.  166 
Mo.  App.  379,  148  S.  W.  1011. 

A  demurrer  to  a  complaint  brought  by 
a  widow  in  her  own  behalf  will  t«  bub- 
tained.  Dewberry  t.  Southern  R.  Co.  175 
Fed.  307. 

1"  Kansas  City,  M.  k  0.  R.  Co.  v.  Pope, 
—  Tel.  Civ.  App.  — ,  152  S.  W.  185;  Gulf, 
C.  ft  S.  F.  R.  Co.  T.  Lester,  —  Tei.  Civ. 
App.  — ,  149  S.  W.  841. 

lit  The  suit  must  be  brought  by  the  per- 
sonal representative,  and  cannot  be  broiight 
by  the  widow  in  her  own  behalf  and  on 
behalf  of  the  parents  and  minor  children 
of  the  deceased.  Eastern  R.  Co.  v.  Ellis,  — 
Tex.  Civ.  App.  — ,  153  S,  W.  701. 

min  American  R.  Co.  v.  Birch,  224  U. 
8.  547.  56  L.  ed.  879,  32  Sup.  Ct.  Rep.  603, 
it  was  held  that  the  widow  and  son  oi  a  de- 
ceased railway  employee  cannot  bring  in 
their  own  name  tne  action  for  damages 
friren  by  the  employers'  liability  act  of 
190S,  %  2,  "to  his  or  her  personal  repreeent- 
atire  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  Buch  employee," 
—especially  in  Porto  Rico,  where  the  dis- 
tinction between  heirs  and  personal  repre- 
■nttatives  is  recognized,  and  where  there 
etisied  a  local  employers'  liability  act  when 
the  Federal  statute  was  enacted,  which 
gave  a  cause  of  action,  if  the  conditi<m  of 
liability  existed,  to  the  widow  of  the  de- 
CMued,  or  to  his  children  or  dependent 
parents. 

t»The  "if  none"  in  |  1  of  the  act  refers 
to  the  beneficiaries,  and  not  to  the  repre- 
sentative. Fithian  T.  St  Louis  ft  S.  F.  R. 
Co.  188  Fed.  842. 

ui  Under  the  Federal  sUtnta  a  plaintiff 
cannot,  alfhoa^  sole  beneflelary,  maintain 
an  action  except  as  personal  representative. 
Hiasoari.  K.  ft  T.  R.  Co.  v.  Wulf,  226  U. 
6.  570.  57  L.  ed.  SSS,  83  Sup.  Ot.  Rep.  185. 
47  L.Rj4.(N.8.) 


action  brought  by  a  widow  and  her  son 
must  be  dismissed,  m  Nor  fa&s  the  next  of 
kin  any  right  to  bring  an  action  under  the 
statute,  even  if  there  is  no  personal  repre- 
sentative; ISO  and  the  sole  beneficiary,  ex- 
cept he  is  also  the  personal  representative, 
cannot  maintain  an  action.  IBl  The  action 
must  in  all  cases  be  brought  by  the  per- 
sonal representative.  IB' 

The  objection  that  the  action  was  brought 
by  the  widow  in  her  own  name,  instead 
of  as  the  personal  representative  of  the  de- 
ceased, may  be  brought  to  the  appellate 
court's  attention  by  exception,  and  is  not 
waived  on  account  of  failure  of  an  objec- 
tion in  limine.  l^S  The  defendant  does  not 
waive  its  right  to  insist  upon  the  defense 
that  the  action  was  brought  by  the  widow 
for  herself,  and  not  by  the  personal  repre- 
sentative of  the  deceased,  by  first  answer- 
ing to  the  merits,  and  then  setting  up  the 
defense  as  to  parties  by  amendment. 

IS*  See  cases  cited  in  last  notes.  See  also 
subdivision  IX.  3,  as  to  cause  of  action 
in  case  of  death  of  employee. 

In  Ifelzner  t.  Northern  P.  R.  Co.  46 
Mont  277,  127  Pac.  1002,  in  speaking  of 
the  right  of  action  which  existed  after  the 
death  of  the  injured  employee,  the  court 
said:  "It  is  to  be  observed  that  whether 
the  action  is  for  a  recovery  for  the  death 
of  the  employee,  or  for  iniuriea  sustained 
by  him  for  which  he  might  have  maintained 
an  action,  the  person  who  must  bring  or 
continue  the  action  is  the  same,  vis.,  the 
personal  representativa  The  beneficiaries 
in  each  case  are  the  same.** 

Where  one  receives  an  injury  in  the  em- 
ployment of  a  railroad  company  under 
such  circumstances  as  entitles  him  or  her, 
as  the  caae  may  be,  by  virtue  of  the  stat- 
ute, to  recover  from  the  company  damages 
therefor,  and  such  injury  results  in  the 
death  of  the  injured  peiwm,  damages  re^ 
suiting  fom  the  personal  Buffering  and  from 
such  death  not  only  may  be  recovered 
the  personal  representative  of  the  deceased 
in  one  action,  but  must  be  recovered  in  one 
action  only,  if  at  all,  for  the  benelit  of  those 
specified  in  the  statute.  Northern  P.  E.  Co. 
V.  Maerkl,  117  C.  C.  A.  237.  198  Fed.  1. 

iMEostem  R.  Co.  v.  Ellis,  supra. 

In  KanaaB  City,  M.  ft  0.  R.  Co-  v.  Pope, 
—  Tex.  Civ.  App.  — ,  362  S,  W.  185,  the 
court  said:  "By  that  act,  no  one  in  express 
terms  is  authorized  to  bring  the  suit,  but 
the  cause  of  action  is  given  to  the  personal 
representative.  No  one  else  therefore  can 
show  a  right  to  recover  under  the  statute. 
It  is  not  a  mere  question  of  capacity  of 
parties  requiring  a  plea  in  litmne.  but  is 
rather  a  question  of  liability  at  all." 

l«Gulf.  C.  ft  S.  F.  R.  Co.  V.  Lester,  — 
Tex.  Civ.  Ajn).  — ,  149  S.  W.  841.  The 
eonrt  said:  "Appeltant's  liahili^  existed  by 
reason  of  the  Federal  statute  alone,  there 
being  no  cMnmon-law  liability.  This  being 
true,  the  right  of  action  is  wholly  and  en- 

Digitized  byGoOglC 


74 


NOTE  TO  LAMPHERE 


OBEGON  R.  &  NAY.  CO. 


The  'term  "personal  repreeentatiTe"  as 
uaed  in  the  Btatnte  meani  an  ereentor  or 
administrator.  UB 

S.  Defendant. 

The  n^Ugcnt  coemploj^ee  Ib  not  liable 
under  the  employers'  liability  act,  tor  it  is 
limited  to  common  carriers  engaged  in  in- 
terstate commerce.  >H 

XII.  FI«adln0. 

1.  Complaint,  sufficiency  of. 

Aa  to  effect  of  pleading  state  statute  in 
action  to  vhich  the  Federal  act  is  applica- 
ble, see  subdivision  III.  2,  supra. 

The  complaint  must  allege  that  the 
defendant  is  a  common  carrier,  or  state 
facts  from  which  it  might  reasonably  be 
inferred.  U7  And  if  based  upon  the  death 
of  an  employee,  it  must  allege  the  exist- 
ence of  some  of  the  designated  beneficia- 


ries for  whose  benefit  the  cause  of  action 
is  given,  ui 

On  a  demoTTer  the  sufficient  of  a  com- 
plaint will  be  tested  1^  the  state  law,  un- 
less the  complaint  itself  shows  that  the 
plaintiff  was  relying  upon  the  Federal  act 
or  that  the  Federal  act  was  applicable,  us 

Where  the  deceased  employee  left  no 
wife  nor  children,  an  averment  of  pecu- 
niary loss  or  injury  is  neceesuy  in  n^rd 
to  parents,  although  dependence  in  the 
sense  in  which  the  term  is  used  in  the 
statute  with  reference  to  next  of  kin  is 
not  essential  to  a  recovery  for  the  bmeflt 
of  the  parents.  IM  But  the  fact  that  a 
complaint  in  an  action  in  favor  of  the  par- 
ents and  next  of  kin  fails  to  allege  that 
they  have  suffered  a  pecuniary  loss  is  not 
fatal  where  the  complaint  was  not  de- 
murred to  and  no  motion  in  arrest  of 
judgment  was  made,  and  the  evidence 
showed,  as  a  matter  of  fact,  that  the  par- 
ents did  suffer  a  pecuniary  loss.  Wl 


tirely  dependent  upon  the  statute  itself. 
While  the  plaintiff  and  her  minor  children 
were  named  as  beneficiaries  therein,  still 
the  cause  of  action  arising  out  of  the  lia- 
bility of  appellant  under  the  statute  was 
given  to  the  personal  representative  of  the 
deceased,  and  not  to  said  beneficiaries. 
This  being  true,  it  seems  to  us  that  it  fol- 
lows that  no  one  except  taid  representa- 
tive could  maintain  the  suit.  If  this  were 
not  true,  then  the  defendant  might  be  har- 
assed with  several  suits  brought  by  dif- 
ferent beneficiaries,  as  well  as  by  the  ad- 
ministrator or  executor  of  the  deceased.  If 
the  suit  had  been  instituted  and  prosecuted 
to  judgment  by  the  beneficiaries,  we  do 
not  believe  that  it  would  bar  another  suit 
bronght  1^  the  personal  representative  of 
the  aeeeased." 

"» Rivera  v,  Atchison,  T.  &  S.  F.  R.  Co. 
—  Tex.  Civ.  App.  — ,  149  S.  W,  223- 

Xhe  master  mechanics  of  the  defend- 
ant railroad  company  cannot  be  joined 
with  the  railroad  company  in  an  action 
under  the  act.  Kelly  v.  Ohesapeake  &  O. 
R.  Co.  201  Fed.  602. 

The  n^Ugent  coempI<^^  is  not  liable 
under  the  Federal  act,  since  the  act  applies 
by  terms  only  to  "common  carriers  by  rail- 
road, while  engaged  in  commerce  between 
ftBv  of  the  several  states."  Taylor  v. 
Southern  R.  Co.  178  Fed.  380. 

187  Shade  v.  Northern  P.  R.  Co.  206  Fed. 
353. 

An  allegation  that  "at  the  time  of  the 
injuries  hereinafter  complained  of.  your  pe- 
titioner was  engaged  in  the  transportation 
of  interstate  commerce,"  is  insuffioient  to 
make  a  case  under  the  act,  as  it  should  be 
alleged  at  least  that  the  defendant  was  a 
common  carrier  enga(;ed  in  interstate  com- 
merce bv  railroad.  Walton  v.  Southern  R. 
To.  170 'Fed.  175. 

MS  \  ooTpnlRint  under  the  act  is  defec- 
tive \ehere  it  is  nowhere  allojired  that  the 
JT  I  (X.S.I 


deceased  left  surviving  bim  a  widow,  child, 
parent,  or  next  of  kin  for  whose  benefit  the 
right  of  action  given  to  the  decedent  sur- 
vives, nor  for  whose  benefit  an  original 
right  of  action  was  given  for  the  pecuniary 
loss  either  may  have  sustained  because  of 
his  untimely  death,  and  for  whose  benefit 
alone  the  plaintiff  is  entitled  to  recover. 
Thomas  v.  Chicago  &.  N.  W.  R.  Co.  202 
Fed.  7flfl. 

In  Illinois  C.  S.  Co.  v.  Ddbebtt,  ante, 
31,  it  was  held  that  a  complaint  is  insuSi- 
cient  to  state  a  cause  of  action  under  tlie 
act,  for  the  death  of  an  employee,  if  it  fails 
to  show  that  decf^dent  left  surviving  him 
any  of  the  beneficiaries  named  in  that  act 
in  whose  behalf  a  recovery  can  be  had. 

The  existence  of  a  beneficiary  must  bn 
alleged  and  proved.  Melmer  v.  Northern 
P.  R.  Co.  46  Mont.  277,  127  Pac.  1002. 

1B»  In  Missouri,  K.  A  T.  R.  Co.  v.  Neavea, 
—  Tex.  Civ.  App.  — ,  127  S.  W.  1090,  it 
was  held  that  where  the  plaintiff's  petition 
does  not  disclose  that  the  suit  is  bf^ed  up- 
on the  Federal  statute,  it  must  be  held 
that  he  is  not  seeking  to  recover  under 
such  statute^  and  the  sufficiency  erf  his  pe- 
tition will  be  tested  by  the  state  law. 

To  the  same  effect,  Missouri,  K.  ft  T.  R. 
Co.  V.  Hawley,  —  Tex.  Civ.  App,  — ,  12S 
S.  W.  726. 

In  the  Neaves  case,  the  court,  after  cit- 
ing some  Federal  cases,  said :  "If  they  can 
be  relied  upon  as  authority  for  the  position 
assumed  by  appellant,  that  where  a  suit 
of  tbis  character  is  brought  in  a  state 
court  the  plaintiff's  petition  is  subject  to 
demurrer  unless  it  discloses  whether  or  not 
the  plaintiff  at  the  time  he  was  Injured  was 
engEtged  in  interstate  commerce,  we  are  not 
disposed  to  follow  them." 

wo  Garrett  v.  Louisville  &.  N.  R.  Co.  117 
C.  C.  A.  109,  197  Fed.  715, 

»i  Illinois  C.  R.  Co.  v.  Porter,  —  a  a  A. 
— .  207  Fed.  811. 
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If  the  pkintiff  idiM  both  upon  the  Fed- 
«•!  itftt^  and  upm  state  lawa,  the  sepm- 
rata  canaea  td  action  ahoold  be  atated  in 
■qiarate  eonttta.SM 

la  the  note  below  a  number  of  eaaea  are 
died  wUoh  <Uaensi  the  snffldency  of  par- 
ticular eomplaints  under  the  act.  m 

2.  Keeeaatty  of  pleading  the  statute; 
judicial  notice. 

In  order  to  have  the  bcnedt  of  tbe  Fed- 
eral act,  it  is  not  necessary  that  the  act  be 
mentioned,  IM  or  that  tbe  plaintiff  claim 

M  niiere  the  plaintiff  in  one  count  al- 
lies two  canaea  of  action,  me  under  the 
Federal  atatute  and  one  under  the  state 
law,  she  will  be  required  to  amend  her  pe- 
tition and  state  the  facta  constituting  such 
causes  of  action  in  separate  counts.  Bank- 
soD  V.  Illinois  C.  R.  Co.  196  Fed.  171. 

"•N^Ugence  on  the  part  of  a  fellow 
servant  is  eufliciently  alleged  in  a  com- 

flaint  so  aa  to  bring  the  action  within  the 
ederal  act,  where  it  is  averred  that  the 
nigineer  in  charge  of  an  interatate  train, 
io  accordance  with  the  r^ular  custom,  di- 
rected the  plaintiff,  a  llagman  on  the  train, 
to  get  off  the  train  as  it  was  approaching 
a  tower  and  to  go  forward  to  i,t  and  get 
orders,  and  that  while  he  was  on  his  way 
from  the  tower,  pursuant  to  such  direc- 
tion, was  endeavoring  to  remount  the  train 
while  it  waa  in  motion,  he  fell,  and  that 
the  engineer  foiled  to  stop  the  ti-atn  for 
him, — it  necessarily  following  from  these 
allegations  that  the  plaintiff  got  off  and  on 
while  the  train  was  in  motion,  pursuant  to 
the  engineer's  direction,  and  that  the  lat- 
ter knew  that  he  did  bo, — and  it  was  not 
eitscntial  to  all^e  that  the  engineer  owed 
a  duty  to  the  plaintiff  to  stop  the  train. 
DeAtl^  T.  Chesapeake  0.  R.  Co.  801 
Fed.  591.  This  decision  was  rendered  on 
a  motion  to  remand.  A  similar  view  was 
taken  in  the  state  court  on  an  appeal  from 
the  order  of  removal.  147  Ky.  315,  144  S. 
W.  95. 

Allofrations  that  the  defendant  waa  a 
common  carrier  of  commerce  by  railroad 
between  the  states  of  Missouri,  Kansas, 
Oklahoma,  Arkansas,  Texas,  and  Lonisl- 
ana,  and  that  the  plaintiff  was  a  hrakeman 
on  a  local  train  running  from  Texas  into 
Arkanaaa,  is  sufficient  to  show  that  the 
«i«e  is  one  under  the  Federal  employers* 
liability  act.  Kansas  City  Southern  R.  Co. 
V.  Cook.  100  Ark.  467,  140  S.  W.  679. 

.\  complaint  is  sufficient  to  state  a  cause 
oi  action  under  the  act,  when  it  alleges 
that  defendant  railroad  company  was 
a  common  carrier  engaged  In  mteratate 
commerce,  that  the  injured  employee  was 
employed  therein,  and  that  his  death  was 
cansed  by  >the  negligence  of  the  officers, 
agents,  and  employees  of  the  defendant, 
and  by  reason  of  defects  and  insufficiencies 
of  tbe  road,  rails,  and  tracks,  and  of  the 
fn^fine,  appliances,  and  machinery.  Kelly  v, 
Chraapeake  ft  O.  R.  Co.  201  Fed.  602. 
47  L.BJL(2TJ8.) 


that  he  is  cuing  under  the  act;  it  is  suffi- 
cient if  the  facts  alleged  bring  tbe  cause  of 
action  within  the  terms  of  the  8tatute.lM 
If  the  Federal  statute  is  available  to  up- 
hold the  judgment^  such  judgment  will  be 
upheld,  notwithstanding  the  complaint  does 
not  mention  the  act,  and  the  case  was  tried 
imder  and  in  pursuance  of  the  laws  of  the 
state  without  reference  to  the  Federal 
act. 

The  basis  of  this  rule  is  that  the 
courts  are  bound  to  take  judicial  notice 
of  a  Federal  statute.iM    This  is  true  of 


IM  Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  226 
U.  8.  «70,  07  L.  ed.  365,  33  Sup.  Ct.  Rep. 
135;  St.  Louis.  S.  F.  &  T.  R.  Co.  v.  Sealo, 
229  U.  S.  156,  57  L.  ed.  1129,  33  Sup.  Ct 
Rep.  661,  reversing  —  Tes.  Civ.  App.  — , 

148  S.  W.  1099;  Clark  v.  Southern  P.  Co. 
170  Fed.  122;  Lancer  v.  Anchor  Line,  165 
Fed.  433 ;  Cound  v.  Atchison,  T.  &  S.  F.  R. 
Co.  173  Fed.  627;  Smith  v.  Detroit  &  T. 
Short  Line  R.  Co.  176  Fed.  606;  Whit- 
taker  T.  Illinois  C.  R.  Go.  176  Fdd.  130j' 
McChesn^  t.  Illinoia  C.  R.  Co.  107  Fed. 
85;  Kansas  Citv  Southern  R.  Co.  v.  Cook, 
100  Ark.  467,  140  S.  W.  679;  Southern  R. 
Co.  V.  Howerton,  —  Ind.  App.  — ,  101  N.  E. 
121;  Bradbury  v.  Chicago,  R.  I.  &  P.  K. 
Co.  149  Iowa,  61,  40  L.R.A.(N.S.)  684, 
128  N.  W.  1;  Morrison  v.  Baltimore  ft  0. 
R.  Co.  40  App.  D.  C.  891. 

The  setting  forth  in  terms  of  the  West 
Virginia  wrongful  death  statute  in  the  pe- 
tition does  not  militate  against  tbe  view 
that  the  case  is  one  arising  under  the  Fed- 
eral act.  Stafford  v.  Norfolk  ft  W.  R.  Co. 
202  Fed.  605. 

"8  Kelly  V.  Chesapeake  ft  0.  R.  Co.  201 
Fed.  602. 

UC  Rowlands  t.  Chicago  ft  N.  W.  R.  Co. 

149  Wis.  51,  135  K.  W.  156. 

It  is  not  necessary  to  plead  a  Federal 
statute,  but  allegations  constituting  a  cause 
of  action  or  defense  thereunder  must  be 
made  in  order  to  have  the  benefit  thereof. 
St.  Louis,  I.  M.  ft  8.  R.  Co.  t.  Hesterlv, 
98  Ark.  240,  135  S.  W.  875. 

It  is  not  necessary  that  the  pleading 
should  refer  to  the  law  which  makes  a 
"right"  out  of  the  facts  so  alleged.  Ull- 
rich T.  New  York,  N.  H.  ft  H,  R.  Co. 
193  Fed.  768. 

Averments  that  the  deceased  met  his 
death  while  in  the  employ  of  an  interstate 
company,  and  while  it  was  engaged  in  in- 
terstate commerce,  are  sufficient.  Garrett 
V.  Louisville  ft  N.  R.  Co.  117  G.  C.  A.  100, 
197  Fed.  716. 

197  Southern  R.  Co.  t.  Howerton,  —  Ind. 
App.  — ,  101  N.  E.  121. 

l»8  Hall  v.  Chicago,  R.  I.  ft  P.  R.  Co.  140 
Fed.  564. 

The  Federal  courts  are  presumed  to  be 
cogniEant,  without  pleading,  of  the  employ- 
era'  liability  act,  and  to  know  that,  witb 
respect  to  the  responsibility  of  interstate 
carriers  by  railroad  to  their  employees  in- 
jnrad  in  such  commerce  after  its  enact- 
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the  atmtn  ooarte  u  well  u  of  tiie  Federal 

a.  ^timw,  gyffotmoif  o/. 

In  <Krder  to  take  advantage  of  the  two- 
year  limitation  of  the  statute,  tite  defend- 
aot  must  plead  the  failure  to  bring  the  ac- 
tion within  such  time.  Contribntory 
negligence  to  be  aTiUlable,  even  as  a  par- 
tial defense,  must  be  pleaded  according  to 
the  holding  of  the  North  Carolina  court.  M 

The  defendant  does  not  estop  himself 
from  relying  npon  the  statute  1^  pleading 
contributory  negligence,  where  the  plaintiff 
based  his  complaint  upon  the  state  stat- 
ute, m 

XIII,  Practice  generally. 


1.  In  general. 

In  one  case  it  has  been  held  that  the  act 
is  general  in  its  terms,  and  makes  no  speeif- 


ment,  it  had  the  effect  of  supersedind;  state 
laws  upon  the  subject.  Missouri,  K.  ft  T. 
R.  Co.  T.  Wulf,  226  U.  S.  670,  67  L.  ed.  355, 
38  Sup.  Ct.  Rep.  136. 

u>Tbe  state  court  will  tsJce  judicial 
notice  of  the  act.  Rowlands  T.  Chicago  & 
N.  W.  R.  Co,  supra. 

The  state  court  is  required  to  take  notice 
of  the  Federal  statute;  consequently  it  need 
not  be  pleaded.  McDonald  t.  Railway 
Transfer  Co.  121  Minn.  273,  141  N.  W.  177. 

In  Lemon  v.  Louisville  &,  N.  R.  Co.  137 
276,  126  S.  W.  701,  the  court  said: 
"It  is  necessary  to  set  out  the  state  statute 
relied  on,  but  not  the  Federal  statute,  if 
facts  are  stated  that  bring  the  cause  of  ac- 
tion within  the  scope  of  the  Federal  statute, 
as  the  state  courts  will  take  judicial  notice 
of  acts  of  Congress,  but  not  of  the  statute 
law  of  other  states." 

Burnett  v.  Atlantic  Coast  Line  B.  Co. 
—  N.  C.  — ,  79  S.  E.  414. 

Ml  Fleming  v.  Norfolk  Southern  R.  Co. 
IflO  N.  C.  196,  76  S.  E.  212. 

«»  St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Hester- 
ly,  228  U.  8.  702,  S7  L.  ed.  1031,  83  Sup.  Ct. 
Rep.  703. 

•NBennett  Southern  R.  Co.  —  S.  C. 
— ,  79  S.  B.  710. 

See  also  Helm  t.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  —  Ky.  — ,  160  S.  W.  945. 

»*  Charleston  &  W.  C.  R  Co.  v.  Brown, 
11  Ga.  App.  493,  75  N.  E.  826. 

*M  The  objection  that  a  carrier  sued  for 
the  death  of  an  employee  was  estopped  to 
rely  upon  the  Federal  employers'  liability 
aet  of  April  22.  1908  (  3S  Stat,  at  L.  65, 
obap.  149.  U.  S.  0<»np.  Stat.  Supp.  1911, 
p.  1322),  by  havinff  pleaded  contributory 
negligence  and  thusliaving  relied  upon  the 
state  law,  is  not  available  to  defeat  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court,  where  the  latter  court  held 
that  the  Federal  question  was  sufficiently 
47  L.R.A.(N5.) 


ic  regulation  as  to  the  quantity,  quality. 
Mid  metiiods  of  proof  of  negligence,  and  in 
the  absence  of  any  sudi  regulation,  the  pro- 
cedure will  conform  as  near  aa  possible  to 
the  state  law  in  the  manner  and  mode  at 
trial  and  the  roles  of  pleadinj^  evidenoBr 
and  law  applicable  thereto.*** 

The  trial  court  is  not  required  to  charge 
ihe  jury,  at  least  in  the  absence  of 'a  writ- 
ten request  so  to  do,  that  the  Federal  act 
differs  from  the  state  act  in  that,  nnier  the 
former,  there  is  no  presumption  against 
tiie  railroad  e<nnpcny.  SM 

In  the  note  helow  will  be  found  a  number 
of  eases  brought  under  the  act  in  which 
various  questions  of  miscellaneous  practice 
are  diseussed,  some  of  which  are  determined 
solely  the  accidental  features  of  the  par- 
ticular case.** 

9.  When  rtghta  under  the  act  are 

waived. 

One  case  has  held  that  the  question 
whether  the  Federal  act  is  applicable  may 

raised,  and  decided  it.  St.  Louis,  I.  M.  & 
S.  R.  Oo.  V.  Hesterly,  228  U.  S.  702,  B7  I* 

ed.  1031,  33  Sup.  Ct.  Rep.  703. 

In  Fleming  v,  Norfolk  Southern  R.  Co. 
160  N.  C.  196,  76  S.  E.  212,  it  was  held 
that,  as  the  Federal  statute  was  general  in 
its  terms  and  made  no  specific  regulations 
as  to  the  method  by  which  the  fact  of  con- 
tributory negligence  should  be  established, 
the  procedure,  when  the  action  is  brought 
in  the  state  court,  should  otmform  as  nearly 
as  may  be  to  the  state  law  applicable ;  and 
under  the  rule  prevailing  in  North  Caro- 
lina, contributory  negligence  should  be 
treated  as  a  partial  defense  which,  to  be 
available,  must  be  pleaded. 

The  trial  court,  in  the  exercise  of  its 
authority  under  United  States  Revised  Stat- 
utes, §  054,  U.  S.  Comp.  Stat.  1901,  p.  608, 
may  allow  an  amendment  to  the  petition  in 
an  action  brought  by  the  sole  surviving 
parent  in  her  individual  capacity,  by  which, 
for  the  first  time,  she  sets  up  the  right  to 
sue  as  personal  representative,  in  which 
capacity  alone  can  her  action  under  the 
employers'  liability  act  be  maintained. 
Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  226  XJ.  S. 
670,  67  L.  ed.  355,  33  Sup.  Ct.  Rep.  186. 

Instructing  the  jury  to  estimate  fnnn 
their  own  experience  the  financial  value  of 
a  widow's  loss  of  her  husband's  "care  and 
advice"  requires  the  reversal  of  a  judgment 
against  the  carrier,  since  it  opens  the  door 
to  conjecture  and  speculation.  Michigan  C. 
R.  Co.  V.  Vreeland,  227  U.  S.  69,  57  L.  ed. 
417,  33  Sup.  Ct.  Rep.  192,  reversing  189 
Fed.  406. 

Under  the  rule  that  pleadings  may  be 
amended  to  conform  to  the  proof,  an  amend- 
ment of  a  complaint  to  the  effect  that  the 
deceased  employee  left  brothers  and  sisters 
who  were  dependent  upon  him  should  not 
be  permitted  merely  to  state  the  cause  of 
action,  where  there  was  no  evidence  to  sus- 
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tie  raiMd  for  the  first  on  appeal.  W6  i  otherB.S0T  This  question  has  not  been  def- 
But  a  eoDtxary  Tiew  has  been  taken  in  |  initely  settled  hy  the  Supreme  Court.>oe 


tun  such  amendment.  Illinois  0.  R.  Co. 
T.  DoHSBTT,  ante,  31. 

There  is  no  abuse  of  discretion  in  sus- 
taining  a  motion  to  strike  an  amendment 
of  Uie  answer  filed  after  all  the  evidence 
iM  adduced,  to  make  the  pleading  conform 
thereti^  notwithstanding  such  evidence 
•bows  that  the  cause  of  action  was  one  to 
vhieh  the  Federal  act  would  apply.  Brad- 
bhry  t.  Chicago,  R.  L  ft  P.  R.  Co.  149 
lova,  51,  40  L.R^.(N^.)  684,  128  N.  W. 
1. 

In  Trozell  v.  Delaware,  L.  ft  W.  R.  Co. 
185  Fed.  640,  it  was  held  that  the  fact  that 
a  new  and  different  cause  of  action  arose 
Dodo'  the  Federal  emplojrers'  liability  act 
of  1908  from  tiiat  stated  in  the  same  plain> 
tstPt  statement  qS  claim  in  a  prior  suit 
ia  the  state  court  will  not  prevent  a  judg- 
amt  in  the  former  suit  acting  as  a  bar, 
where  the  material  questions  of  fact  sup- 
porting the  new  cause  of  action  are  the 
same  as  those  which  were  involved  and 
paBsed  upon  in  the  former  suit.  A  subse- 
ipieDt  judgment,  in  favor  of  the  plaintiff, 
Iwnrever,  was  affirmed  by  the  United  States 
Snpnme  Court,  227  U.  S.  434,  67  L.  ed. 
5S6,  33  Sup.  Ct.  Rep.  274,  upon  ttie  ground 
tiiat  a  j'udgment  for  the  defoidant  in  an 
action  in  which  the  fellow  servant '  rale 
vas  a  defense  was  not  a  bar  to  a  subse- 
quent action  based  upon  the  negligence  of 
a  fellow  servant. 

It  is  permissible  for  the  widow  of  a  de- 
ceased employee,  who,  as  administratrix,  is 
bringing  an  action  under  the  Federal  em- 
fdoj'vrs'  liability  act,  to  testify  as  to  the 
contributions  which  the  deceased  had  given 
her  from  time  to  time;  such  testimony  does 
Dot  fall  within  the  constitutional  provision 
that  "in  actions  by  or  against  executors, 
administrators,  or  guardians  in  which  judg- 
ment may  be  rendered  for  or  against  them, 
Beitber  party  shall  be  allowed  to  testify 
s^inst  the  other  as  to  any  transactions 
with  or  sta,tements  of  the  testate,  intes- 
tate, or  ward,  tmless  called  to  testify  there- 
to }sj  tiie  opposite  partj."  8t<  Louis  ft  S. 
F.  R.  Co.  V.  Gonarty,  —  Ark.  — ,  166  S.  W. 

In  Michipran  C.  R.  Co.  v.  Vreeland,  227 
r.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
1%.  reversing  189  Fed.  495,  it  was  held 
that  a  writ  of  error  from  the  Federal  Su- 
preme Court  will  not  be  dismissed  because 
the  constitutional  question  involved  had, 
rinee  the  allowance  of  the  writ  of  error, 
been  decided  by  that  court  in  another  case 
sdrersely  to  the  plaintiff  in  error. 

Holdings  of  a  circuit  court  of  appeals, 
when  affirming  a  judgment  of  a  circuit 
court  in  an  action  to  recover  damages  for 
pnsonal  injuries,  to  the  alleged  effect  that 
the  Federal  empli^rs'  liability  law  abol- 
ithed,  as  to  all  cases  coming  under  its  pro- 
visions, the  defense  of  assumption  of  risk, 
ud  that  a  railroad  employee  injured  in  the 
mrse  of  his  employment  could  avail  him- 
self of  the  benefits  of  the  statat^  although 
47  L.R.A.{N.S.) 


at  the  time  of  the  injury  he  wa>  not  ac- 
tually engaged  in  interstate  commerce,  fur- 
nish no  ground  for  reversal,  where  the  bene- 
fit of  the  defense  of  the  assumption  of  risk 
was  accorded  to  the  railway  company  at  the 
trial,  and  the  right  of  the  employee  to  re- 
cover was  made  dependent  upon  hia  estab- 
lishing that,  at  the  time  he  was  injured, 
he  was  actually  engaged  in  interstate  com- 
merce. Seaboard  Air  Line  R.  Co.  v.  Moore, 
228  U.  S.  433,  57  L.  ed.  907,  33  Sup.  Ct. 
Rep.  580. 

In  a  case  where  the  plaintiff  had  brought 
a  suit  under  the  state  law,  and  a  final  judg- 
ment was  rendered  against  her  upon  the 
ground  that  the  railroad  company  was  not 
n^ligent,  but  a  subsequent  judgment  in  an 
action  brought  under  the  statute  was  af- 
firmed by  the  United  States  Supreme  Court, 
it  was  held  that  the  defendant  was  mtitled 
to  offset  against  such  judgment  the  amount 
of  costs  awarded  it  in  the  unsuccessful  ac- 
tion under  the  state  law.  Troxell  v.  Dela- 
ware, L.  &  W.  R.  Co.  205  Fed.  830. 

The  plaintiff  is  not  in  a  position  to  raise 
the  question  of  the  effect  of  a  seasonable 
excuse  for  not  bringing  the  action  within 
the  one  year  preserved  by  the  act  of  1906, 
based  upon  the  bad  faith  of  the  defendant, 
where  the  first  complaint  was  filed  more 
than  a  year  after  the  accident  and  the 
amendment  thereto  was  filed  more  than 
four  years  after  the  accident,  but  in  neither 
the  original  complaint  nor  in  this  amend- 
ment was  there  any  excuse  given  for  the 
failure  to  bring  the  action  within  the  time 
limited,  and  the  excuse  for  the  delay  was 
first  alleged  in  an  amendment  to  the  com- 
plaint made  more  than  five  ^ears  after  the 
accident.  Morrison  v.  Baltimore  ft  0.  R. 
Co.  40  App.  D.  C.  391. 

«w  Southern  R.  Co.  v.  Howerton,  —  Ind. 
App.  — ,  101  N.  E.  121. 

*<WThe  defendant  waived  his  right  to 
rely  upon  the  Federal  statute  where  the 
issue  is  not  raised  by  the  pleading,  and 
the  trial  court's  attentitm  was  not  called 
to  it  in  any  way,  and  it  was  raised  for  the 
first  time  on  appeal.  Chicago,  R.  I.  ft  G. 
R.  Co.  V.  Rogers,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  281. 

In  Midland  Valley  R.  Co.  v.  Lemoyne, 
104  Ark.  327,  148  S.  W.  654,  the  case  was 
tried  on  the  theory  that  the  state  statute 
was  applicable,  and  it  was  only  upon  a  re- 
hearing in  the  Supreme  Court  that  any 
question  of  the  Federal  statute  ar(»e;  con- 
sequently the  court  refused  to  consider  the 
objection,  but  said  that  the  amendment  of 
1910  provided  for  a  survival  of  causes  the 
same  as  the  state  statute  under  which 
the  cause  was  tried,  so  that  no  injustice 
was  done  the  defendant  by  applying  the 
state  statute. 

808  An  objection  by  an  interstate  railroad 
sued  for  the  death  of  a  railroad  employee, 
that,  if  liable  at  all,  it  was  under  the  Fed- 
eral act  liable  only  to  the  pers<mal  repre- 
sentative of  the  deceased,  and  not  to  the 
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In  two  cases  in  the  state  courts,  it  has 
been  held  that,  by  proceeding  to  trial  under 
pleadings  which  in  no  wise  show  ttiat  the 
Federal  statute  is  applicable,  evidence  to 
that  effect  will  be  excluded  or  ignored.S09 
But  in  another  state  court,  it  was  expressly 
held  that  where  the  facts  showed  that  the 
Federal  act  was  applicable,  and  was  avail- 
able to  sustain  the  judgment  for  the  plain- 
tiff, the  judgment  would  be  sustained,  not- 
withstanding it  was  not  invoked  at  the 
trial,  and  the  csuse  was  tried  under  and  in 
pursuance  of  the  laws  of  the  state  without 
reference  to  the  statute.  K>  It  should  be 
noted,  however,  that  in  the  latter  case,  the 
complaint,  although  not  mentioning  the  act, 
did  allege  facta  sufficient  to  show  that  the 
plaintiff  was  engaged'  in  interstate  com- 
merce, so  as  to  render  the  statute  appli- 
cable. 

3.  Election  of  remedies. 

Inasmuch  as  tiie  Federal  act  Buperaedes 
all  state  l^slation,  an  employee  who  haa  a 
right  of  action  under  the  statute  has  but 
one  remedy,  namely,  that  under  the  statute, 
and  he  is  not,  by  bringing  an  action  at  oom- 
mon  laWf  baired  by  the  doctrine  of  election 
of  remecUes  from  subsequently  bringing  bis 
action  under  the  statute,  ni 

As  to  effect  of  choosing  by  mistake 

plaintiffs,  who  were  hia  widow  and  parents, 
was  interposed  in  time  so  that  the  state 
court  errol  in  overruling  it,  where  the  pe- 
tition stated  a  case  under  the  state  stat- 
ute, and  the  carrier,  having  called  attention 
to  the  Federal  statute  by  special  exception, 
and  having  suggested  that  the  state  stat- 
ute might  not  be  the  applicable  one,  made 
the  speciiGc  objection  grounded  on  the  Fed- 
eral statute  after  the  evidence  disclosed 
that  the  real  case  was  ccwutrolled  by  such 
statute.  St.  Louis,  8.  F.  A.  T.  R.  Co.  v. 
Seale,  229  U.  B.  166,  £7  L.  ed.  1129,  33  Sup. 
Ct.  Rep.  051,  reversing  —  Tex.  Civ.  App. 
— ,  148  S.  W.  1099. 

Evidence  that  the  railroad  and  the  in- 
jured employee  were  engaged  in  interstate 
commerce  is  properly  excluded  where  the 
complaint  alleged  that  the  plaintiff,  at  the 
time  of  the  injury,  was  engaged  ir  operat- 
ing an  intrastate  train,  and  these  allega- 
tions were  not  denied  or  in  any  way  chal- 
lenged in  the  answer.  Fleming  t.  Korfolk 
8.  R.  Co.  160  N.  C.  196,  76  S.^.  212. 

There  is  no  abuse  of  discretion  in  sus- 
taining a  motion  to  strike  an  amendment 
of  the  answer  filed  after  all  the  evidence 
is  adduced,  to  make  the  pleading  conform 
thereto,  notwithstanding  such  evidence 
shows  that  the  cause  of  action  was  one  to 
which  the  Federal  act  would  ^ply.  Brad- 
bury T.  Chicago,  R.  L  &  P.  R.  Co.  14B  Iowa, 
61.  40  L.RJl.(N.S.)  684,  128  N.  W.  1. 

««>  Southern  R.  Co.  v.  Howerton,  —  Ind. 
App.  — ,  101  N.  E.  121. 

ni  Oliver  V.  Northern  P.  R.  Co.  196  Fed. 
4.12. 
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remedy  not  l^ally  available,  see  notes  to 
Clark  V.  Heath, 's  L.R.A.(N.S.)  144,  and 
Harrill  v.  Davis,  22  L.RA.(N.S.]  1163. 

4.  Administration  for  sole  purpose  of 

bringiftff  aoUon. 

In  the  only  state  apparently  in  which  the 
question  has  been  raised,  It  has  been  held 
that  administration  may  be  had  and  a  per- 
scmal  lepresaitative  appointed  for  the  sole 
purpose  of  bringing  an  action  under  the 
act.su  And  this  is  true  even  if  the  injury 
occurred  outside  the  state.*!* 

5.  Time  ivithin  ichicft  action  must  bo 

brought. 

An  action  cannot  be  broi^t  under  the 
sanction  of  the  act  of  1906,  which  is  not 
within  <me  year  of  the  date  of  the  aeeidmt 
complained  of.n4 

Hie  amendment  of  a  petition  in  an  astifm 
brought  by  the  sole  surviving  parent  in  her 
individual  capacity,  by  which,  without  stat- 
ing any  new  facts  as  the  ground  of  action, 
she  sets  up  for  the  first  time  the  right  to 
sue  as  personal  representatlTe,-  is  not  equiv- 
alent to  the  commencement  of  a  new  ac- 
tion, for  the  purpose  of  applying  the  two- 
ycars  limitation  prescribed  by  the  Federal 
act  of  1908.su 

■U  Although  ordinarily  there  is  no  neces- 
sity for  administration  on  the  estate  of  a 
deceased,  letters  of  administration  may  be 
granted  for  the  sole  purpose  of  enabling 
the  surviving  wife  to  bring  a  suit  under 
the  Federal  act.  Gulf,  C.  ft  8.  F.  R.  Co. 
Beezlev,  —  Tec.  Civ.  App.  — ,  163,  S.  W. 
651.  ' 

The  inchoate  right  to  the  damages  alone 
constitutes  a:  sufficient  predicate  for  the  ad- 
ministration. Eastern  R.  Co.  v.  Ellis,  — 
Tex.  Civ.  App.  — ,  163  S.  W.  701. 

In  Rivera  v.  Atchison,  T.  A  S.  F.  R.  Co. 

—  Tex.  Civ.  App.  — .  149  S.  W.  223,  it 
was  held  that  the  county  court  of  a  state 
has  power  to  grant  letters  of  administra- 
tion for  the  purpose  of  bringing  a  salt 
under  the  Federal  act. 

As  to  what  assets  will  give  jurisdiction 
to  appoint  administrator,  see  note  to  Man- 
ning V.  Leighton,  24  L.R.A.  684. 

*u  Administration  may  be  had  in  Texas, 
where  the  deceased  and  eurviving  benefici- 
aries reside,  though  the  injury  and  death 
took  place  in  the  territory  of  New  Mex- 
ico.   Rivera  v.  Atchison.  T.  &  S.  F.  R,  Co. 

—  Tex.  Civ.  App.  — ,  149  S.  W.  223. 
«i*Winfree  v.  Northern  P.  R.  Co.  44 

L.R.A.(N.S.)  841,  97  C.  C.  A.  392,  173  Fed. 
65,  affirmed  in  227  V.  S.  296,  57  L.  ed.  618, 
33  Sup.  Ct.  Rep.  273. 

SUldlBsouri,  K.  ft  T.  R.  Co.  WuU* 
228  U.  8.  570,  87  L.  ed.  356,  58  Sup  Ct. 
Rep.  136. 

In  Eastern  R.  Co.  v.  Ellis,  —  Tex.  Cir. 
App.  — .  163  8.  W.  701,  where  the  action 
was  brought  by  the  widow  in  her  own 
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In  one  case  it  was  held  that,  in  order  to 
take  advantage  of  the  failure  of  the  plain- 
tiff to  bring  the  action  within  the  two  years 
imMTibed  by  statute,  the  defendant  miut 
plead  such  failure^ 


0.  Recovery  vnder  state  law  \ohen  aO' 
U<m  under  statute  faUa. 

Although  the  action  was  brought  under 
the  statute,  and  it  appeara  that  there  is  no 
cause  of  action  under  the  statute,  never- 
thelem  the  mit  should  not  be  dismissed  if 
the  plaintiff  has  made  out  a  suit  at  com- 
mon law.  UT  So,  where  the  plaintiff's  pe- 
tition altq^  two  causes  of  action,  one 
under  the  Federal  act  and  the  other  under 
the  kw  iA  the  state,  she  will  not  be  required 
to  cleet  BpoB  which  cause  of  action  she  will 
rely  for  recovery,  But  a  contrary  de- 
name,  and  not  as  administratrix,  the  court 
was  evidently  of  the  opinion  that  the  pe- 
tition might'  be  amended  so  as  to  permit 
the  widow  to  show  her  status  as  adminis- 
tratrix, nfttwithstanding  the  time  for  bring- 
ing an  netion  under  the  act  liad  expired, 
since  ft  rercrsed  the  judgment  and  re- 
manded the  ease  and  refused  to  render 
judgment  thereon  at  the  request  of  the  de- 
fendant. 

As  to  the  relation  of  new  pleadings  to 
"tatnte  of  limitations,  see  notes  to  Mis- 
Mniri,  K.  A  T.  B.  Co.  t.  Baglcy,  3  LJI.A. 
<X.S.)  259,  and  Bourdreaux  v.  Tucson 
ilax.  Electric  Ught  ft  P.  Co.  33  L.R.A. 
iK.S.)  106. 

>u  Ib  Burnett  v.  Atlantic  Coast  Line  R. 
To.  —  N.  <3.  — ,  79  S.  E.  414,  it  was  held 
tliat  the  provision  that  no  action  should 
1-0  maintained  under  the  act  unless  com- 
menced within  two  years  from  the  date 
the  cause  of  aetlcm  accrued  was  a  statute 
of  limitation  only,  and  was  not  a  condition 
inherent  in  and  annexed  to  the  right  of 
aetim.  Consequently,  the  defendant,  in 
order  to  take  advantage  thereof,  must 
plead  the  failure  to  commence  the  action 
vithtn  the  time  limit. 

17  In  Jones  v.  Cheeappake  k  O.  R.  Co. 
149  Ky.  566,  149  S.  W.  951,  where  the 
complaint  contained  the  necessary  allega- 
tions to  recover  under  the  Federal  act,  it 
Tss  held  error  to  dismiss  the  suit  upon 
the  ground  that  the  onployee  was  not  en- 
t^a^ed  in  interstate  commerce,  where  the 
eridenoe  was  such  that  the  jury  might 
have  found  him  entitled  to  recover  at  com- 
mon law  because  of  the  gross  negligence 
of  his  foreman,  which  caused  the  injury. 
The  court  said:  "The  act  referreil  to  did 
not  repeal  the  common  law  as  applicable 
to  Lewis  county.  It  at  most  only  super- 
seded that  law;  therefore,  when  appellant 
brought  his  action  under  the  congression- 
al act.  and  the  lower  court  determined 
that  his  evidence  did  not  show  him  to  be 
entitled  to  recover  under  tiiat  act,  he  was 
47  L.R.A.<N£.) 


cision  was  handed  down  in  a  case  where  the 
state  law  radically  differed  from  the  Fed- 
eral act,  in  that  mere  proof  of  the  defective 
or  unsafe  condition  of  a  car  would  make 
out  a  prima,  faoie  case  of  negligence  against 
the  railroad  compMi^.ns 


7.  FisuA  Judgment  in  atate  court  its 
bar  to  action  under  statute. 

A  judgment  in  an  action  brought  by  a 
widow  in  her  individual  capacity  for  her- 
self and  children,  to  recover  damages  from 
an  interstate  carrier  for  the  death  of  her 
husband  while  in  its  employ,  which  was 
prosecuted  and  tried  on  the  thewy  that  it 
involved  a  cause  of  action  under  the  state 
law,  under  which  there  could  be  no  recovery 
for  the  n^ligence  of  the  fellow  servants  ai 
the  deceased,  is  not  a  bar  to  a  subsequent 

then  entitled  to  have  his  case  submitted 
under  the  common  law." 

tlSBankson  v.  Illinois  C.  B.  Co.  196  Fed. 
171.  The  court  said:  "If  the  defendant, 
through  its  own  n^lect  or  some  of  its  em- 
ployees, has  inflict^  an  injury  upon  the 
deceased  which  caused  hia  death,  and  it  is 
l^fally  liable  therefor,  whether  that  injury 
was  inflicted  while  the  decedent  was  en- 
gaged in  interstate  commerce  or  while  he 
was  not  so  engaged,  the  defendant  should 
respond  therefor;  but,  of  course,  it  can  be 
required  to  respond  but  once,  and  whether 
or  not  the  recovery  shall  be  under  the  em- 
ployers' liability  act  of  Congress  for  the 
.  benefit  of  the  dependent  relatives  of  the 
deceased,  if  there  are  any,  or  shall  be  for 
the  benefit  of  his  estate,  the  defendant  is 
not  particularly  interested,  except  as  this 
may  bear  on  tne  amount  of  the  recovery. 
All  that  it  is  interested  in  is  that  it  shall 
not  be  required  to  respond  in  damages  if 
it  is  not  liable  therefor;  or,  if  liable,  that 
it  shall  be  required  to  respond  but  once 
for  the  same  acts  of  neglicence.  No  rea- 
son is  perceived  why,  if  the  plaintiff,  at 
the  time  of  commencing  the  action,  is  un- 
certain as  to  whether  under  the  facts  she 
is  entitled  to  recover  under  the  employers* 
liability  act  of  Congress,  or  the  general 
law  oi  n^ligence  in  force  in  the  states  of 
Iowa  or  Illinois,  she  may  not  state  in  dif- 
erent  counts  of  her  petition  the  acta  of  neg- 
ligence she  relies  upon,  and  recover  either 
under  the  act  of  Congress  or  the  general 
law  of  negligence,  as  tiie  facts  when  de- 
veloped may  show;  and  it  seems  entirely 
clear  that  under  the  Iowa  practice  act  she 
cannot,  upon  filing  her  petition,  be  required 
to  then  elect  upon  which  of  said  causes 
of  action  she  will  rely  for  recover>-." 

South  Covington  &  C.  Street  R.  Co. 
V.  Finan,  153  Ky.  340,  156  S.  W.  742.  The 
court  said:  "It  will  be  noticed  that  the 
Ohio  statute  differs  radically  from  the 
employers'  liability  act  in  giving  a  basis 
upcm  which  the  recovery  can  be  had,  since 
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action  hj  the  widow  as  administratrix 
brought  against  the  carrier  under  the  Fed- 
eral act,  in  which  recovery  was  asked  be- 
cause of  the  negligence  of  such  fellow  serv- 
ants. ai9» 


XIV.  Damtigea. 

t.  BlevMtUa  and  meaaure  of  damagea. 

In  case  the  injured  serrant  surriyes,  he 
may  recover  sych  damages  as  will  com  pen - 


under  §  6243  of  the  Oho  statutes  a  prima 
facie  case  <^  negligence  on  the  part  of  the 
employer  is  made  out  when  any  defect  or 
unsafe  condition  is  abown  in  the  cars, 
while  under  the  Federal  statute  the  plain- 
tiff must  show  negligence  under  the  rules 
ordinarily  applicable  to  cases  of  that  char- 
acter. It  was  therefore  impossible  for  the 
court  to  proceed  under  both  statutes;  it 
must  of  necessity  proceed  under  one,  and 
discard  the  other.  In  view,  therefore,  of 
the  fact  that  the  Federal  act  superseded  the 
Ohio  statute,  it  necessarily  controlled  this 
case,  which  is  admitted  by  all  parties  to 
be  a  case  of  interstate  commerce.  In  in- 
structing under  the  Ohio  statute,  and  in 
refusing  to  require  the  plaintiff  to  elect 
under  which  paragraph  of  the  petition  she 
would  prosecute  her  case,  the  circuit  court 
was  in  error." 

lUaTroxell  t.  Delaware,  L.  &  W.  R.  Co. 
227  n.  S.  434,  67  L.  ed.  SSS,  38  Sup.  Ct. 
Rep.  274. 

The  history  of  this  case  is  somewhat  in- 
teresting. Tlie  judgment  recovered  by  the 
plaintiff  in  the  original  action  under  the 
state  law  (see  180  Fed.  871)  was  reversed 
by  the  circuit  court  of  appeals  (105  C.  C, 
A.  593,  183  Fed.  373)  upon  the  ground 
that  there  was  no  evidence  of  n^ligcnce 
on  the  part  of  the  railroad  cnnpany.  Sub- 
sequently, the  plaintiff  was  appointed  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  and  brought  an  action  under  the 
Federal  act  for  the  benefit  of  herself  and 
children.  The  defendant  set  up  the  plea  of 
Tea  judicata,  and  a  motion  to  strike  out  the 
same  was  denied  (185  Fed.  540),  and  a 
judgment  for  the  plaintiff  was  subsequent- 
ly reversed  (118  C.  0.  A.  272,  200  Fed. 
44).  It  was  this  judgment  of  the  circuit 
court  which  was  reversed  by  the  United 
States  Supreme  Court,  and  the  judgment 
recovered  in  the  district  court  was  af- 
firmed. Subsequently,  it  was  held  that  the 
defendant  railroad  company  was  entitled 
to  have  set  off  against  such  judgment  the 
costs  taxed  against  the  plaintiff  in  the 
first  action  under  the  state  law,  and  it 
was  also  held  that  the  plaintiff  was  not 
entitled  to  the  costs  paid  npon  the  unsuc- 
cessful appeal  to  the  circuit  court  of  ap- 
peals  from  tlie  order  of  the  district  court 
overruling  the  plaintiff's  motion  to  strike 
off  defendant's  plea  of  res  judicata  (205 
Fed.  830). 

In  sustaining  the  judgment  of  the  dis- 
trict court,  notwithstanding  the  former 
judgment  against  the  plaintiff,  the  Supreme 
Court  said:  "The  cause  of  actitm  under 
the  state  law,  if  it  coald  be  prosecuted  to 
recover  for  the  wrongful  death  alleged  in 
this  case,  was  based  upon  a  different  theory 
of  the  right  to  recover  than  prevails  under 
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the  Federal  statute.    Under  the  Pennsyl- 
vania law  there  could  be  no  recovery  for 
the  negligence  of  the  fellow  servants  Ot  the 
deceased.    This  was  the  issue  upon  which 
the  ease  was  submitted  at  the  second  trial 
and  a  recovery  had.    Whetlier  the  plaintiff 
could  recover  under  the  Pennsylvania  stat- 
ute was  not  involved  in  the  second  action, 
and  the  plaintiff's  right  to  recover  because 
of  the  injury  occasioned  by  the  negligence 
of  the  fellow  servants  was  not  involved 
in  or  concluded  by  the  first  suit.  FurUier- 
more,  it  is  well  settled  that,  to  work  an 
estoppel   by  judgment,   there   must  have 
been  identity  of  parties  in  the  two  actions. 
.    .    .    The  circuit  court  of  appeals  in  the 
present  case,  while  recognizing  this  rule, 
disposed  of  the  contention  upon  the  ground 
that  the  parties  were  essentially  the  same 
in  both  a^i(»ia  (the  first  action  was  for  the 
ben^t  of  Lizzie  Ibf.  Troxell  and  the  two 
minor  children,  and  the  present  case,  al- 
though the  action  was  brought  by  the  ad- 
ministratrix, is  for  the  benefit  of  herself 
and  children ) ,  and  held  that,  except  in  mere 
form,  the  actions  were  for  the  benefit  of  the 
same  persons,  and  therefore  the  parties  were 
practically  the  same;  and  that  the  omission 
to  sue  as  administratrix  was  merely  tech- 
nical, and  would  have  been  curaible  by 
amendment.    This  craiclusion  was  reached 
befor*  this  court  announced  its  decisimi  in 
American  R.  Co.  v.  Birch,  224  U.  S.  547, 
56  L.  ed.  879,  32  Sup  Ct.  Rep.  603.  That 
action  was  brought  under  the  Federal  em- 
ployers' liability  act  by  the  widow  and  son 
of  the  decedent,  and  not  by  the  adminis- 
trator.   The  lower  court  held  that  the  re- 
quirement of  the  act  that  the  suit  should 
be  brought  in  case  of  death  by  the  personal 
representative  of  the  deceased  did  not  pre- 
vent a  suit  in  the  name  of  the  persons  en- 
titled to  the  benefit  of  the  recovery.  In 
other  words,  the  court  ruled,  as  did  the 
circuit  court  of  appeals  in  this  case,  that 
where  it  was  shown  that  the  widow  and 
child  were  the  sole  beneficiaries,  they  might 
maintain  the  action  without  the  appoint- 
ment of  a  personal  representative.  This 
court  denied  the  contention,  and  held  that 
Congress,  doubtless  for  good  reasons,  had 
specifically  provided  that  an  action  under 
the  employers'  liability  act  could  be  brought 
only  by  the  personal  representative;  and 
the  judgment  was  reversed  without  preju- 
dice to  the  rights  of  such  personal  repre- 
sentative.   We  think  that  under  the  ruling 
in  the  Birch  Case  there  was  not  that  iden- 
tity of  parties  in  the  former  action  by  the 
widow   and   the   present   case,  properly 
brought  by  the  administratrix  under  the 
employers'  liabilitjr  act,  which  renders  the 
former  suit  and  judgment  a  bar  to  the 
present  action." 
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■tt«  him  for  his  expense,  loss  of  time,  Buf- 
fering, and  diminished  earning  power.*** 
Bnt  the  m»ital  worry  of  an  injured  em- 
ployee over  the  loss  of  income  and  the  fu- 
ture welfare  of  his  wife  and  child  is  too 
remote  to  be  considered,  m 

In  an  action  for  the  death  of  an  employee 
brought  for  the  benefit  of  the  widow,  chil- 
dren, or  next  of  kin,  under  the  original  act, 
the  right  of  recovery  is  independent  of  any 
le^l  liability  of  the  injured  person  to  the 
beneficiary,  but  is  measured  solely  by 
the  pecuniary  loea  suffered  by  such  bene- 
fidtry  or  beneficiaries.***  Therefore  a  chai^ 
1!  erroneous  which  permits  a  widow  and  her 
children  to  recover  for  the  general  loss  bu3- 


tained,  and  not  solely  for  the  pecuniary 
loss.  ***  So,  also,  a  charge  is  erroneous 
which  permits  a  recovery  not  only  for  pe- 
cuniary loss,  but  also  for  an  excess  of  the 
decedent's  earnings  during  his  expectancy 
of  Ufe.««« 

It  has  beoi  held  by  the  Supreme  Court 
that  there  can  be  no  recovery  for  the  loss 
by  a  wife  of  the  "care  and  advice"  of  her 
husband  in  addition  to  her  Toss  of  support 
and  maintenance.  In  other  cases,  how- 
ever, it  has  been  held  that  the  jury  may 
consider  the  pecuniary  loss  suffered  by  a 
child  in  being  deprived  of  the  father's  care, 
attention,  and  training.  **T 

The  loss  to  the  parent  of  the  society  and 


*»  Michigan  C.  R.  Co.  t.  Vreeland,  227 
r.  S.  69,  ^  li.  ed.  417,  S8  Sup.  Ot.  Rep. 

192. 

ttiFerebee  v.  Norfolk  Southern  R.  Co. 

-  N.  C.  — ,  79  S.  E.  685. 

™  Michigan  C.  R.  Co.  v.  Vreeland,  aupra. 

*s*In  speaking  of  the  damages  or  loss 
reooverablo  under  this  act  the  Supreme 
Court  of  the  United  States  in  Michigan 
C.  R.  Co.  T.  Vreeland,  supra,  said:  "The 
ilamagM  are  sneb  as  flow  from  the  depriva- 
tion of  the  pecuniarr  benefits  whicn  the 
beneficiaries  might  nave  reasonably  re- 
ceived if  the  deceased  had  not  died  from 
his  injuries.  The  pecuniary  loss  is  not  de- 
pendent upon  any  legal  liability  of  the  in- 
jured person  to  the  beneficiary.  That  is 
not  the  sole  test.  There  must,  however, 
app«ar  some  reasonable  «CEpeetation  oi  pe- 
cuniary assistance  or  support  of  which 
they  have  been  deprived." 

In  McCuLLOuoH  v.  Chicago,  R.  I.  &  P.  R. 
Co.  ante,  23,  it  was  held  that  the.  recovery 
by  parents  for  the  death  of  an  adult  child 
iiniier  the  Federal  employers'  liability  act 
i*  limited  to  compensation  for  such  prospec- 
tive gifts  of  money,  property,  or  services  as* 
thr>-  should  reaxmably  expect  to  receive 
in  the  course  of  their  lives  from  deceased, 
vithoat  ai^  allowanee  for  suffering  or  be- 
mirtanent. 

Tbe  measure  of  damages  in  an  action 
founded  upon  the  Federal  act,  brought  by 
the  administrator  for  the  benefit  of  the 
vidow  and  children,  is  the  pecuniary  loss 
^liich  they  sustain.  Southern  R.  Co.  t. 
Hill.  139  Or.  549,  77  8.  E.  808.  See  also 
Bennett  v.  Southern  R.  Co.  —  S.  C.  — ,  79 
S.  E.  710. 

••*Fogarty  t.  Northern  P.  R.  Co.  — 
Wash.  —  133  Pac.  609. 

•"Southern  R.  Co.  v.  Hill,  supra. 

An  instruction  to  the  effect  that  the 
measure  of  damages  for  the  loss  of  life  of 
an  employee  is  the  present  value  of  his  net 
income,  and  this  is  to  be  ascertained  by  de- 
ducting his  net  gross  inctnne  and  then  esti- 
mating the  present  value  of  the  accumula- 
tion from  such  'net  income  based  upon  this 
expectation  of  life  is  error,  since  the  dam- 
*g«  are  restricted  to  the  actual  pecuniary 
was.   Dooley  v.  Seaboard  Air  Line  R.  Co. 

-  N.  C.  — ,  79  S.  B.  970. 
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SMIn  Miehigan  C.  R.  Co.  v.  Vreeland, 
227  U.  8.  59,  67  L.  ed.  417,  33  Sup.  Ct. 
Rep.  192,  reversing  189  Fed.  495,  the  court 
said:  "Neither  'care'  nor  'advice,'  as 
used  by  the  court  below,  can  be  regarded 
as  synonymous  with  'support'  and  'main- 
tenance,' for  the  court  said  that  it  was  a 
deprivation  to  be  measured  over  and  above 
support  and  maintenance." 

**7In  Cain  v.  Southern  R.  Co.  199  Fed. 
211,  it  was  held  that  the  value  of  a  father's 
services  in  attention  to,  and  care  and  su- 
perintendence of,  his  children  and  family, 
and  in  the  education  of  his  children,  of 
which  they  are  deprived  by  his  deatti,  is 
also  to  be  considered  as  an  element  of  pe- 
cuniary damages. 

In  St.  Louis  &.  8.  F.  R.  Co.  t.  Duke,  112 
C.  C.  A.  584,  192  Fed.  306,  which  was  a 
suit  for  the  benefit  of  the  surviving  wife 
and  childrcp,  it  was  held  that  the  jurr 
might  consider  the  pecuniary  loss  which 
the  children  suffered  because  deprived  of 
the  care,  attention,  instruction,  and  train- 
ing of  the  father,  but  could  not  consider 
sympathy,  bereavement,  nor  any  senti- 
mental considerations  connected  with  the 
father's  care.  The  court  said:  "The  rule 
is  that  compensatory  damages  only  can  be 
awarded  in  such  cases  as  this.  The  actual 
pecuniary  loss  resulting  to  the  widow  and 
children  occasioned  by  the  death  of  the  fa- 
ther is  alt  that  can  be  allowed. 

In  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Geer. 
—  Tex.  Civ.  App.  — ,  149  S.  W.  1178,  which 
was  an  action  by  the  administrator  for 
the  benefit  of  the  surviving  widow  and 
child,  the  court  approved  a  charge  to  the 
effect  that  by  pecuniary  aid  there  was 
meant,  in  the  case  of  the  infant  child,  the 
reasonable  pecuniary  value  of  the  nurture, 
care,  and  admonition  which  the  child  would 
have  received  from  the  deceased  had  he 
lived  during  the  child's  minority. 

So,  in  Michigan  C.  R.  Co.  v.  Vreeland, 
supra,  the  court,  in  holding  that  a  widow 
cannot  recover  for  loss  of  "care  and  advice," 
said:  "A  minor  child  sustains  a  loss  from 
the  death  of  a  parent,  and  particularly  of 
a  mother,  of  a  kind  altogether  different 
from  that  of  a  wife  or  husband  from  the 
death  of  the  spouse.  The  loss  of  society 
and  ennpanionship,  and  of  the  acts  of  kind- 
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companionahip  of  a  Bon  ia  not  a  pecuniary 
loss,  and  therefore  le  not  an  element  of 
damages  recoverable  under  the  act.  Nor 
is  the  I088  of  the  society  and  companion- 
ship of  a  husband  and  father  to  be  con- 
sidered. Nor  is  the  mental  anguish  of 
the  survivors  to  be  considered.**'  Punitive 
damages  are  not  recoverable, 

Under  the  amendment  of  1910,  which 
provides  that  the  employee's  action  survives 
for  the  benefit  of  the  widow  and  next  of 
kin,  it  has  been  held  that,  in  an  action 

nesa  which  originate  in  the  relation  and 
are  not  in  the  nature  of  Benr'ices,  are  not 
capable  of  being  measured  by  any  material 
standard.  But  the  duty  of  the  mother 
to  minor  children  is  that  of  nurture,  and 
of  intellectual,  moral,  and  physical  train- 
ing, such  as,  when,  obtained  from  otliers, 
must  be  for  financial  compensation.  In 
such  a  case  it  has  been  held  that  the  dep- 
rivation is  such  as  to  admit  of  definite 
valuation,  if  there  be  evidence  of  the  fit- 
ness of  the  parent,  and  that  the  child  has 
been  actually  deprived  of  such  advantages." 

It  has  been  held  that  the  loss  of  the 
society  or  companionship  of  a  son  is  a 
deprivation  not  to  be  measured  by  any 
money  standard,  and  is  not  a  pecuniary 
loss  under  the  Federal  statute.  American 
R.  Co.  v.  Didricksen,  227  U.  S.  145,  57  L. 
ed.  457,  33  Sup.  Ct.  Rep.  224. 

win  St.  Louis,  S.  F.  4  T.  R.  Co.  v.  Geer, 
supra,  which  was  an  action  for  the  benefit 
of  the  surviving  widow  and  child,  the  court 
approved  an  instruction  to  the  eflTect  that 
the  jury  were  not  to  allow  anything  for 
any  grief  or  sorrow  on  account  of  the 
death,  nor  for  the  loss  of  society,  affection, 
or  companionship. 

See  also  Cain  v.  Southern  R.  Co.  supra. 

«» Michigan  0.  R.  Co.  v.  Vreeland,  227 
'U.  S.  59,  67  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192;  St.  Louis  A  S.  F.  R.  Co.  v.  Duke,  112 
C.  C.  A.  564,  192  Fed.  306 ;  Garrett  v.  Louis- 
ville &  N.  R.  Co,  117  C.  C.  A.  109,  197  Fed. 
715;  McCuixonaH  t.  Chigaoo,  R.  I.  &  P. 
R.  Co.  ante,  23. 

Before  the  amendment  of  1910,  in  an 
action  brought  for  the  statutory  beneficia- 
ries to  recover  damages  for  the  death  of 
an  employee,  the  recovery  is  limited  to  the 
pecuniary  injury  or  loss  sustained  by  the 
beneficiaries  from  the  death  of  the  deceased, 
and  the  measure  of  damages  is  compensa- 
tion for  the  loss  of  such  pecuniary  bene- 
fit as  could  have  been  reasonably  expected 
to  the  beneficiaries  as  of  legal  right  or 
otherwise  from  the  continued  life  of  the 
deceased,  and  there  should  be  excluded  all 
consideration  of  punitive  elements,  loss  of 
society,  wounded  feelings  of  the  survivors, 
and  suffering  of  the  deceased.  Cain  t. 
Southern  R.  Co.  supra. 

tsi  Cain  T.  Southern  R.  Co.  supra. 

m  In  St.  Lonis  A  S.  T.  R.  Co.  v.  Conar- 
ty,  —  Ark.  — ,  155  S,  W.  93.  the  court 
said:  "The  statute  aa  thus  amended  for- 
bids the  prosecution  of  more  than  one  ac< 
*ion,  and  permits  only  one  recovery;  but 
47  L.Rji.(N.S.) 


for  the  benefit  of  the  widow  and  next  of 
kin,  a  recovery  may  be  had  for  the  pain  and 
suffering  of  the  deceased,  as  well  as  for  the 
pecuniary  loss. 

The  means  and  earning  capacity  of  a  son, 
and  the  amount  of  his  contributions  to  bia 
parents,  may  be  considered, 

While  a  pecuniary  loss  would  undoubted- 
ly be  presumed  in  the  case  of  a  widow  or 
child,  it  has  been  held  that  there  is  no  such 
presumption  in  case  (rf  decedent's  relatives 
or  even  parents.        There  must  be  some 

the  action  is  prosecuted,  after  the  death 
of  the  injured  person,  for  the  benefit  of  the 
widow  and  next  of  kin,  and  may  include 
compensation  for  the  pain  and  suffering 
endured  by  the  injured  person,  as  well  as 
for  pecuniary  loss  of  earnings  and  contribu- 
tions; in  other  words,  compensation  for  all 
of  the  damages  resulting  from  the  injury 
for  which  the  statute  provides  a  remedy 
inures  after  the  death  of  the  injured  per- 
son to  the  benefit  of  the  widow  and  next 
of  kin,  but  must  be  recovered  in  one  ac- 
tion. In  the  present  case  no  action  had 
been  instituted  by  the  injured  employee, 
and  plaintiff  prosecuted  only  one  cause  of 
action,  and  seeks  only  one  recovery  for  the 
various  elements  of  damages  for  which  the 
statute  authorizes  a  recovery  of  compensa- 
tion. There  was  therefore  nothing  to  call 
for  an  election  between  different  causes  of 
action." 

«S8In  McCuLLoi  oH  v.  Chicago,  R.  I.  & 
P.  R.  Go.  ante,  23,  it  was  held  that,  ui>od 
the  question  of  the  amount  to  be  allowed 
parents  for  the  death  of  a  child  under  the 
Federal  emplt^eTS*  liability  act,  evidence 
may  be  considered  of  the  means  and  earning 
capacity'  of  the  son  and  of  the  parents,  and 
the  extent  of  contributions  which  he  had 
made  to  them. 

«•*  In  McCuixouoH  v.  Chicago,  R.  I.  & 
P.  R.  Co.  ante,  23,  in  speaking  of  the  com- 
pensation recoverable  by  parents,  the  court 
said:  "Where  recovery  is  claimed  for  the 
benefit  of  parents,  for  the  death  of  a  child, 
it  is  material  to  show  whether  the  decedent 
was  a  minor  or  adult.  If  a  minor,  the 
question  whether  his  services  during  the 
remaining  years  of  his  minority  would 
have  been  pecuniarily  valuable  to  his  par- 
ents may  be  inquired  into  as  affecting  the 
measure  of  damage.  If  the  decedent  was 
adult,  then  this  question  is  eliminated. 
There  remains,  however,  the  somewhat 
narrow  ground  of  "prospective  gifts,"  eith- 
er of  money,  property,  or  services,  which 
the  parents  could  have  reasonably  expect- 
ed to  receive  in  the  course  of  their  lives 
from  the  decedent.  Under  this  act,  pecuni- 
ary loss  only  can  be  considered.  Compensa- 
tion cannot  be  had  for  suffering  or  bereave- 
ment. It  has  been  held  that  a  presumption 
of  nominal  damages  will  obtain  in  favor 
of  the  parents.  Atchison  T.  ft  S.  F.  R.  Co. 
V.  Weber,  33  Kan.  543.  52  Am.  Rep.  54.'!, 
6  Pac.  877,  and  cases  cited  therein.  But 
there  is  no  presumption  in  favor  of  sub- 
stantial pecuniary  loss  to  parents  or  de- 
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cfidCBce  to  guide  the  jury  in  eBtimating  the 
extent  of  the  pecuniary  loesjns  Evidence 
merely  that  a  son  had  made  contributions 
to  his  parents  is  insufficient  to  support  a 
terdict  for  a  substantial  sum^  Care  and 
consideration  is  not  an  element  of  damage 
where  there  is  no  evidence  from  which  the 
pecaoiary  vahie  thereof  can  be  esti- 
mated. 

It  is  for  the  jury  to  apportion  the  dam- 
ajces  among  the  beneficiaries  entitled  there- 
to. «• 


pendent  relatives,  except  such  inference  or 
presumption  as  may  naturally  arise  out 
of  eridence  tending  to  show  such  loss." 

win  McCcixouoii  V.  Chicago,  K.  I.  & 
P.  R.  Co.  ante,  23,  vhich  was  an  action 
brought  under  t^ie  Federal  act  for  the  bene- 
fit of  the  surviving  parent  of  the  employee, 
the  court,  in  respect  to  the  questitm  of  the 
amount  of  a  pecuniary  loss  sustained  by  the 
parent,  said :  "Some  fair  guide  ought  to  be 
furnished  to  the  jury  for  the  exercise  of 
tleir  judgment;  they  should  not  be  per- 
mitted to  render  a  Ending  solely  upon 
the  earning  capacity  of  the  decedent,  nor 
npoD  the  amount  of  damage  accruing  to 
him  or  to  his  estate;  nor  should  they  be 
required  or  permitted  to  make  a  mere 
^ess  without  the  aid  of  pertinent  facts 
tpnding  to  show  the  extent  of  pecuniary 

lOM." 

"Win  McCuLLouoH  V.  Chicago,  R.  I.  &. 
P.  R.  Co.  ante,  23,  it  waa  held  that  evidence 
d  contributions  by  a  son  to  his  parents 
«ithont  anything  to  show  their  amount  is 
not  sufRcient  under  the  Federal  employers' 
liability  act,  to  sustain  a  verdict  in  their 
favor  for  his  death  for  $5,000. 

•WThe  court  should  not  instruct  the  jury 
that,  in  estimating  the  damages  recovera- 
ble in  an  action  brought  against  a  rail- 
way carrier  by  the  parent  of  an  employee 
kilied  in  the  carries  service,  th^  may 
talce  into  consideration  the  loss  of  any 
"care  and  consideration  he  might  take 
uf  them  or  have  for  them  during  his  life," 
vhere  there  is  no  allegation  of  any  such 
loss,  or  any  evidence  relating  to  the  sub- 
ject, from  which  its  apparent  value  may 
be  estimated.  American  R.  Co.  v.  Didrick- 
M-n,  227  U.  S.  145,  57  L.  ed.  456,  33  Sup. 
Ct.  Rep.  224. 

But  a  Terdict  against  the  defendant  rail- 
road company  vtll  not  be  set  aside  merely 
bfcause  tliCTe  was  no  direct  evidence  as 
to  the  age  or  health  of  the  widow  of  the 
d'-oeased  employee,  nor  any  evidence  as  to 
the  hfalth  of  a  child  who  was  born  after 
hiP  death.  Philadelphia.  B.  &  W.  R.  Co. 
V.  Tucker,  35  App.  D.  C.  123,  —  L.R.A. 

M  Where  the  action  is  brought  for  the 
beneflt  of  the  widow  and  minor  child  of 
tbe  deceased  employee,  it  is  error  to  direct 
the  jury  to  assees  the  damages  in  a  single 
tarn;  they  must  be  apportioned.  Fogartv 
V.  Korthem  P.  R.  Co.  —  Wash.  — ,  133 
He.  609. 

»>In  Hvde  v.  Southern  R.  Co.  31  App. 
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3.  Amount  of  damagea. 

As  to  measure  of  damages  general^  in 
case  of  injury  or  death,  see  notes  cited  in 
Index  to  L.RJl.  Notes,  under  title  Dam- 
ages, 8S  S7-67. 

The  amount  recoverable  is  not  limited  by 
any  state  statute,  iw  In  the  note  below 
will  be  found  a  number  of  eases  in  which  the 
size  of  the  verdict  was  considered  with  ref- 
erence to  the  question  whether  or  not  it  was 
ezcessivcSM  W.  M.  O. 


D.  C.  466,  it  was  held  that  the  amount 
of  recovery  under  the  Federal  employers' 
liability  act,  in  an  action  brought  within 
the  District  of  Columbia,  was  not  limited 
by  the  provisions  of  §  1301,  District  of 
Columbia  Code  [31  SUt.  at  L.  1304,  chap. 
854],  which  limits  all  recovery  for  dam- 
ages for  injuries  resulting  in  death  from 
wrongful  act,  neglect,  or  default  of  any 
person  or  corporation  to  $10,000. 

a«In  Louisville  &  N.  R.  Co.  v.  Wene, 
121  C,  C.  A.  245,  202  Fed.  887,  where  the 
jury  rendered  a  verdict  for  $2,500  less  than 
the  maximum  statutory  amount,  it  was  held 
that  such  action  might  well  imply  that  the 
jury  had  made  due  allowance  for  any 
offset  defradant  was  entitled  to  by  reason 
of  the  employee's  contributory  npgligence. 
In  this  ease  the  verdict  was  for  $7,500. 

In  Cain  v.  Southern  R.  Co.  199  Fed.  211, 
there  was  a  verdict  of  $10,000  for  the  plain- 
tiff, but  the  court  reduced  the  same  to  $7,- 
500,  upon  the  ground  that  there  was  con- 
tributory negligence  on  the  part  of  the  de- 
ceased, whid^,  under  the  undisputed  facta, 
was  of  such  a  character  as  would  at 
common  law  have  entirely  barred  recovery, 
and  from  the  size  of  the  verdict  awarded 
by  the  jury,  it  was  evident  that  they  had 
not  taken  such  contributory  negligence  in- 
to consideration. 

In  Barker  v.  Kansas  City,  M.  &  Q.  R. 
Co.  88  Kan.  767,  43  L.R.A.(N.S.)  1121,  129 
Fac.  1101,  it  was  held  that  a  verdict  of 
$7,520  would  not  be  excessive  for  injuries 
to  a  'fireman  on  a  switch  engine,  where  the 
jury  allowed  $1,000  for  mental  pain  and 
suffering,  $2,000  for  injury  to  back  and 
spine,  and  $4,520  for  permanent  injuries. 

A  verdict  of  $8,600  is  not  excessive, 
where  tbe  plaintiff  was  a  locomotive  fire- 
man twenty-eight  years  of  age,  and  was 
earning  $126  a  month,  and  the  injury  was 
a  very  serious  one,  incapacitating  him 
for  labor  for  the  year  that  had  elapsed 
befween  the  t''"*^  of  the  injury  and  the 
time  of  the  trial,  and  there  was  medical 
tostimony  tending  to  show  that  the  injury 
was  periiuinent,  at  least  unless  relief  could 
be  secured  by  an  operation,  and  it  was 
merely  a  matter  of  conjecture  whether  an 
operation  would  afford  anything  more  than 
temporary  relief.  Rowlands  v.  Chicago  & 
N.  \V.  R.  Co.  149  Wis.  51,  135  N.  W.  156. 

A  verdict  of  $20,000  is  not  excessive 
where  the  deceased  was  a  young  man  twen- 
ty-nine years  of  age,  and  left  surviving 
him  a  wife  and  three  small  children,  was. 
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exemplary  in  habits,  devoted  to  his  fami- 
ly, and  waB  receiving  an  average  of  over 
$100  a  month,  all  of  which  he  expended  for 
the  benefit  of  his  family,  and  there  was 
probability  of  promotion  in  his  line  of 
work  whereby  he  might  have  received  a 
larger  salary.  Gulf,  C.  &  S.  F.  R.  Co.  t. 
Beezley,  —  Tex.  Civ.  App.  — ,  153  S.  W. 
051. 

A  verdict  of  $35,000  is  so  large  that  it 
would  appear  that  the  jury  had  ignored  the 
instruction  of  the  court  to  reduce  the  dam- 
ages in  proportion  to  the  contributory 
negligence  of  the  plaintiff, — ^the  court  hav- 
ing instructed  the  jury  that  the  plaintiff 
was  nfsligent.  Neil  v.  Idaho  &  W.  N.  R. 
Co.  22  Idaho*  74, 125  Pac.  381. 

$36,000  is  excessive  in  the  ease  of  a  con- 
ductor who  was  forty  years  of  age  when 
injured,  and  was  earning  about  $126  a 
month.   Ibid.  W.  M.  G. 


VNITED  STATES  SUFRBMB  C017RT. 

LOUISVIIXE  t  NASHVILLE  RAILROAD 
COMPANY,  Plfl.  in  Err., 
v. 

SPENCER  HELTON. 

(21ft  IT.  8.  36,  54  L.  ed.  921,  30  Sup.  Ct 

Rep.  676.) 

Error  to  state  court  —  frlvolousness  of 
Federal  qnestion. 

1.  A  writ  of  error  to  review  a  judgment 
of  the  highest  court  of  a  state  will  not  be 
dismissed  on  the  ground  that  the  Federal 
question  relied  upon  to  confer  jurisdiction 
has  been  so  conclusively  foreclosed  by  prior 
decisions  of  the  Federal  Supreme  Court  as 
to  cause  it  to  be  frivolous,  where  analysis 
and  exposition  are  necessary  in  order  to 
make  clear  the  decisive  effect  of  such  prior 

Note.  —  Conatttutionallty     of  etatutea 
dbrogattng  the  feUow-aervant  rwle. 

This  subject  is  discussed  in  a  note  to 
Bradford  Constr.  Co.  v.  Heflin,  12  L.R.A. 
(N.8.)  1040,  and  the  present  note  is  sup- 
plementary thereto. 

As  to  operation  and  effect  of  Federal  em- 
ployers* liability  act,  see  note  on  page  38, 
ante. 

As  to  what  employees  and  employments 
are  within  the  purview  of  statutes  abrogat- 
ing the  fellow-servant  rule,  see  note  to  Mis- 
souri P.  R.  Co.  V.  Smith,  post,  113. 

Afi  to  the  constitutionalit?  of  statutes 
forbidding  the  avoidance  of  liability  to  em- 
ployee or  reduction  of  his  damages  by  re- 
fidf  or  indemnity  contract,  see  notes  to  Mc- 
Guire  v.  Chicago,  B.  &  Q.  R.  Co.  33  L.R.A. 
(N.S.)  706.  and  Washington  v.  Atlantic 
Coast  Line  R.  Co.  38  L.R.A.(N.S.)  867. 

As  these  statutes  differ  materially  from 
one  another,  and  as  the  construction  placed 
on  similar  statutes  by  the  various  courts 
is  also  different,  it  has  been  deemed  best  to 
47  LJl.A.(N.S.) 


decisions  upon  the  issue  presented,  and  there 
is  some  conflict  in  the  opinions  of  the  va* 
rions  state  courts  of  last  resort  upon  the 
question,  and  a  diviaitm  of  opinion  in  the 
court  below. 

Same  —  Federal  question  —  how  raised 
—  full  faith  and  credit. 
2.  The  full  faith  and  credit  clause  of  the 
Federal  Constitution  must  be  pleaded,  or 
the  attention  of  the  court  below  directed 
to  the  fact  that,  in  connection  with  the  prop- 
er constructiim  of  a  statute  of  another  state, 
reliance  was  placed  upon  that  clause,  in  or- 
der to  present  a  Federal  question  for  review 
in  the  Federal  Supreme  Court  by  writ  of 
error  to  a  state  court. 
Same  —  full  faith  and  credit. 

.  3.  The  exercise  by  a  state  court  of  its 
independent  judgment  in  jinterpreting  the 
statute  of  another  state  upon  which  the 
cause  of  action  is  based  can  present  no  ques- 
tion under  the  full  faith  and  credit  clause 
of  the  Federal  Constitution  for  review  in 
the  Federal  Supreme  Court  by  writ  of  er- 
ror to  a  state  court,  where  there  is  no  local 
statute  controlling  'the  eonstmction  stat- 
utes of  other  states,  and  no  settled  construc- 
tion of  the  statute  1^  the  courts  of  the  state 
enacting  it  is  pleaded  or  proved. 
Constitutional  law  —  equal  protection 
of  the  laws  —  claaslflcatlon  of  railway 
employees  —  police  power.  - 
4.  The  modification  of  the  fellow-servant 
rule  as  to  railway  employees,  made  by  Ind. 
act  of  March  4,  1893,  §  1,  does  not  offend 
against  the  equal  protection  of  the  laws 
clause  of  the  Federal  Constitution  because 
construed  as  applying  to  all  employees  do- 
ing work  essential  to  enable  the  carrying 
on  of  railway  operations,  and  not  as  limited 
to  those  engaged  in  or  about  the  movement 
of  trains,  but  such  general  classification  of 
railway  employees  is  a  prop^  exercise  of 
the  police  power. 
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treat  the  statutes  by  jurisdictions;  a  sum- 
mary will  be  added  at  the  close  of  the  note, 
showing  the  general  result  of  the  decisions. 

Alabama. 

In  speaking  of  the  Alabama  employers' 
llabilitv  act,  the  court  in  Boggs  v.  Alabama 
Consol.  Coal  &  I.  Co.  107  Ala.  251,  140  Am. 
St.  Rep.  28.  Si2  So.  878,  said:  "It  may  be 
tbat  only  those  persons,  natural  or  artifi- 
cial, operating  railroads,  make  use  of  sig- 
nals, locomotives,  cars,  and  the  like  upon 
railways,  and  hence  that  subdivision  S  af- 
fects employers  only  who  are  engaged  in 
the  operation  of  railroads.  But  the  classifi- 
cation here  is  based  upon  the  fact  that  the 
operation  of  railroads,  by  whomsoever 
operated,  involves  preat  and  peculiar  hax- 
ards.  The  statute  is  in  part  a  police  resn- 
lation." 

Arkansas. 

The  Arkansas  statute  which  abrogates  the 
doctrine  of  common  empl^;^ent  as  regards 
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ij^RROR  to  the  Eeatacky  Court  ol  Ap- 
J  peals  to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  Hopkins 
Onmty  in  plaintiff's  favor  in  an  action 
founded  npon  the  Indiana  employers'  lia- 
bility law.  Affirmed. 
The  facts  are  stated  in  the  oj^ion. 
Uessrs.  Benjamin  D.   Warfleld  and 
Henry  I«ae  Stone,  for  plaintiff  in  error: 
All  thftt  this  court  has  decided  is  that 
it  is  cfRDpetent  to  provide  a  right  of  action 
in  favor  of  railroad  employees  who  are  ex- 
posed to  the  hazards  of  (grating  railroads, 
when  no  similar  legislation  is  ratacted  in 
behalf  of  penons  engaged  in  other  Uian 
rtilroad  pursuits. 

TulUs  T.  Lake  Erie  ft  W.  R.  Co.  175  U. 
8.  348.  44  L.  ed.  ]92,  20  Sap.  Ct.  Sep.  136; 

railroad  companies,  all  corporations  of 
every  kind,  and  every  company,  whether 
incorporated  or  not,  engaged  in  the  mining 
of  coal,  has  been  upheld  by  tife  supreme 
court  of  the  state,  with  respect  to  a  domes- 
tic corporation  engaged  in  the  lumber  bust- 
oeas,  on  the  ground  that  it  was  a  reason- 
able exercise  of  the  reserved  right  of  the 
Ipgiftlature  to  amend  the  company's  charter. 
Oian  Lumber  Co.  v.  Biddie,  87  Ark.  587, 
113  S.  W.  798.  (Act  of  March  8,  1907.) 
The  court  said :    "Why  should  not  the  em- 

? lover  suffer  the  consequences  resulting 
rom  the  Diligence  of  his  empli^ee,  in- 
stead of  the  employee  who  is  injured  by 
such  n^liffeneef  The  employee  has  no  eon- 
trol  over  Ilia  fellow  servant,  did  not  em- 
ploy him,  and  cannot  discharffe  hira.  .  .  . 
Hie  act  does  not  make  him  liable  for  such 
damages  unless  the  employee  is,  at  the  time, 
in  the  exercise  of  due  care.  Acts  of  legis- 
latures imposing  such  liability  on  railroad 
companies  have  been  upheld  by  the  courtti 
on  account  of  the  hazardous  character  of 
the  business  of  operating  a  railway.  The 
only  difference  in  the  reason  for  such  acts 
>nd  the  act  in  question  is  the  danger  of  the 
N-rvice  of  railroads  is  greater  than  that  of 
other  corporations;  a  difference  in  degree, 
and  not  in  kind.  We  think  the  act  in  ques- 
tim  is  constitutional  as  to  corporations." 

In  a  later  case  the  same  ruling  was  made 
by  that  court  in  regard  to  a  foreign  cor- 
poration which  was  operating  a  railroad. 
Aluminum  Co.  v.  Ramsey,  88  Ark.  622,  117 
S.  W.  568. 

The  Federal  Supreme  Court,  to  which  an 
apppal  was  taken,  declined  to  express  any 
definite  opinion  concerning  the  applicabil- 
of  the  principle  thus  invoked  to  foreign 
eorporations,   or  concerning  the  general 

ntion  raised  by  the  ecmtention  of  counsel 
.  the  statute  was  discriminatoir,  in  that 
it  included  all  corporations,  and  not  in- 
dividnals  or  partnerships.  222  U.  R.  261, 
254,  56  L.  ed.  185,  188,  32  Sup.  Ct.  Hep. 
76,  1  N.  C.  C.  A.  184.  The  judgment  of 
the  state  court  was  affirmed  for  the  reason 
that  the  statute  made  a  distinction  between 
railroads  operating  in  the  state  and  in- 
dividuals; that  this  distinction  had  been 
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:Missouri  F.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161. 

The  statute,  as  construed  and  explained 
in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  t. 
Lightheiser,  168  Ind.  438,  78  N.  E.  1033; 
Bedford  Quarries  Co.  t.  Bough,  108  Ind. 
671,  14  LJEt.A.(N.S.)  418,  80  X.  E.  920; 
Indianapolis  Traction  &  Terminal  Co.  v. 
Kinney,  171  Ind.  612,  23  LJLA.(N.S.)  711, 
85  N.  E.  954;  American  Car  ft  Fouildry  Co. 
V.  Inzer,  172  Ind.  66,  87  K.  E.  722;  and 
Indianapolis  Street  R.  Co.  v.  Kane,  168 
Ind.  40,  80  N.  S.  841,  81  N.  E.  721,  imposes 
liability  upon  railroads,  and  in  behalf  of 
their  employees,  only.  Every  other  em- 
ployer <A  labor  in  Indiana,  except  a 
raitaoad,  is  protected  from  liability  to  em- 
ployees 1^  the  common-law  defenses  of  fel- 

upheld  by  the  Federal  Supreme  Court  as 
not  offending  against  the  Constitution  of 
the  United  States;  and  that  the  company 
in  question,  being  engaged  in  operating  a 
railroad,  was  not  in  a  position  to  raise  the 
question  of  an  unlavrful  discrimination  by 
"appropriating  the  grievance  that  corpora- 
tions engaged  in  mining,  but  not  operating 
railroads,  might  have  on  account  of  the  dis- 
tinction made  between  them  and  individ- 
uals." 

The  Arkansas  statute  was  also  held  to  be 
valid,  and  was  enforced  a^nst  a  domestic 
corporation  engaged  in  mming,  in  Soard  v. 
Western  Anthracite  Coal  ft  Min.  Co.  82 
Ark.  602.  123  S.  W.  759. 

California. 

The  Catifornia  Code  which  provides  that 
the  employer  shall  be  liable  for  injuries 
to  a  servant  caused  by  a  co-employee  en- 
gaged in  another  department  of,  labor,  or 
employed  upon  a  machine,  railroad  train, 
switch  signal  point,  locomotive  engine,  or 
other  appliance  than  that  upon  which  tlic 
employee  injured  is  engaged,  was  upheld  in 
Patton  V.  Lob  Angeles  P.  Co.  18  Cal.  App. 
522,  123  Pac.  613,  against  the  contention 
that  it  denied  equal  protection  of  the  laws, 
and  denied  certain  citizens  priyileges  which 
were  granted  to  others.  The  court  said: 
"There  is  a  good  reason  why  the  persons 
who  are  employed  upon  the  same  machine 
should  be  denied  right  of  an  action  for 
damages  against  their  employer  where  such 
damages  are  caused  by  the  nefjlipenco  of  one 
of  them,  and  that  those  employed  upon  tlie 
different  machines  or  trains  should  not  he 
so  restricted  as  to  such  remedy.  Men  work- 
ing together  on  the  same  machine  or  car 
generally  have  an  opportunity  to  view  the 
actions  of  each  other;  under  the  eyes  of 
each  other  they  are  easily  and  readily  ap- 
prised of  any  negligent  act  which  threatens 
injury  to  them,  and  can  better  protect  them- 
selves. The  classification  made  by  the  stat- 
ute is  not,  therefore,  arbitrary,  but  it  com- 
ports with  the  rule  that  thei^  must  be  a 
difference  in  the  situation  of  the  employee 
which  jnstifiea  the  special  protection  being 
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low  servaats  and  asaumed  riska.  Southern ' 
Indiana  R.  Co.  t.  Harrell,  161  Ind.  689,  63 
LJI.A.  460,  68  N.  E.  262;  Indianapolia  & 
G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind. 
85,  102  Am.  St.  Rep.  185,  69  N.  E.  669; 
New  Pittsburgh  Coal  &  Coke  Co.  v.  Peter- 
son, 136  Ind.  398,  43  Am.  St.  Rep.  327,  35 
N.  E.  7,  14  Am.  Neg.  Cae.  467. 

It  is  contrary  to  the  14th  Amendment  to 
the  Constitntion  of  the  United  States  for 
a  state  legislature  to  enact  statutes  aimed 
against  one  class  of  persons  only,  and  leav- 
ing all  other  classes  of  persons  subject  to 
the  more  favorable  rules  of  the  common 
law,  unless  the  basis  of  the  attempted 
classification  rests  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  which  the  claasifi- 

extended  to  the  one  class  and  withheld  from 
the  other." 

Colorado. 

The  Colorado  statute  which  in  general 
terms  declares  all  employers  to  be  liable 
to  their  servants  for  injuries  caused  by  the 
n^ligence  of  other  servants  has  been  pro- 
nounced valid  agsinst  the  objection  that 
"the  imposition  of  this  liability  upon  an 
employer,  without  taking  into  considera- 
tion tne  nature  of  the  business  or  the  man- 
ned of  carrying  it  on,  works  a  great  hard- 
ship and  injustice  upon  employers,  and  de- 

firives  them  of  a  defense  which  the  common 
aw  gives  them  without  permitting  them  to 
be  heard  on  the  subject  of  their  own  wrong 
or  nefrligencc."  Vindicator  (onRol.  Gold 
Min.  Co.  v.  Firstbrook,  36  Colo.  498,  86 
Pac.  313,  10  Ann.  Cas.  1108.  The  doc- 
trine of  this  case  was  reiterated  in  Rio 
Grande  Sampling  Co.  v.  Catlin,  40  Colo. 
450,  94  Pac.  32.?;  Colorado  &  S.  R.  Co.  v. 
Davis.  —  Colo.  App.  — ,  1S7  Pac.  249. 

Rut  the  validity  of  the  Colorado  act  has 
Iwen  questioned  because  of  the  failure  of 
the  legislature  to  comply  with  certain  con- 
stitutional provisions  as  to  the  method  of 
taking  the  final  vote.  See  the  Colorado 
cases  cited  supra.  And  in  a  Federal  court 
it  was  held  that  this  statute  never  became 
a  law.  PortUind  Gold  Min.  Co.  t.  Duke. 
1)0  C.  C.  A.  166,  164  Fed.  180. 

Florida. 

The  Florida  statute  imposing  liability 
upon  railroad  companies  for  injury  to  their 
employees  who  are  free  from  -fault,  through 
the  negligence  of  coemployecs,  does  not 
deny  to  such  companies  due  process  of  law 
or  the  equal  protection  of  the  law,  and  is 
not  violative  of  the  I4th  Amendment  of  the 
Federal  Constitution.  Florida  East  Coast 
R.  Co.  V.  Lassiter,  58  Fla.  234,  30  So.  428. 
19  Ann.  Cas.  192.  The  court  said  that  the 
contention  that  the  statute  imposed  an  un- 
just discrimination  against  railroad  car- 
riers because  it  did  not  extend  to  all  classes 
of  carriers  alike  was  untenable.  The  con- 
stitutionality of  the  Florida  statute  was 
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cation  is  proposed,  and  is  not  made  arbi- 
trarily and  without  such  basis. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard),  183  U.  S.  79,  46  I* 
ed.  92,  22  Sup.  Ct.  Rep.  30;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  640,  40 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431;  State 
Loomis,  lis  Mo.  307,  21  L.Rj^.  789,  22  S. 
W.  350  J  Adair  v.  United  States,  408  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Bep.  277, 
33  Ann.  Cas.  764. 

Unless  the  statute  is  limited  by  construc- 
tion 60  as  to  exclude  plaintiff^rom  its  oper- 
ation, it  is  unconstitutional  and  void. 

Deppe  V.  Chicago,  R.  I.  ft  P.  R.  Co.  36 
Iowa,  52;  -\kesoii  v.  Chicago,  B.  4  Q,  R. 

also  recognised  in  Taylor  T.  Prairie  Pebble 
Phosphate  Co.  61  Fla.  4.'>5,  54  So.  904,  and 
in  Atlantic  Coast  Line  R.  Co.  t.  Beasley, 
64  Fla.  311,  4S  So.  761. 

Indiana. 

The  Indiana  statute  is  set  out  at  some 
length  in  the  earlier  note.  As  is  there 
shown,  it  follows  along  the  general  lines  of 
the  English  employers'  liability  act,  but 
applies  only  to  "every  railroad  or  other  cor- 
poration." 

It  has  been  held,  however,  that  imposing 
upon  private  corporations  a  liability  for 
injuries  to  employees  which  will  not  exist 
in  case  of  individuals  or  partnerships,  for 
injuries  arising  from  the  same  cause,  un- 
der the  same  conditions,  violates  the  con- 
stitutional provision  guarantying  equal  pro- 
tection of  the  laws.  Bedford  Quarries  Co. 
V.  Bough,  168  Ind.  671,  14  L.R.A.{N.S.) 
418,  80  N.  E.  529.  The  Bough  Case  was 
followed  in  American  Car  &  Foundrv  Co. 
V.  Applegate,  42  Ind.  App.  342,  86  N.  E. 
724;  American  Car  &  Foundry  Co.  t.  In- 
zer. 172  Ind.  56,  87  N.  E.  722. 

But,  as  applied  to  railroads  alone,  thu 
statute  lias  been  upheld  by  a  long  list  of 
cases  which  are  cit^  in  the  earlier  note. 

Although  the  supreme  court  of  the  state 
has  said  tiiat  the  constitutionality  of  the 
law  must  be  regarded  as  settled,  and  will 
not  be  considered  further,  nevertheless  tho 
validity  has  been  discussed  snd  upheld  in 
a  number  of  recent  cases  in  that  court: 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Go.  v.  Collins, 
168  Ind.  4«7,  80  N.  B.  415,  writ  of  error 
dismissed  for  want  of  jurisdiction,  212  U. 
S.  560,  53  L.  ed.  652,  29  Sup.  Ct.  Rep.  688; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Rogers, 
168  Ind.  483.  81  N.  E.  212;  Pittsburgh.  C. 
C.  ft  St.  L.  R.  Co.  T.  Ross,  169  Ind.  .3,  80 
IT.  E.  485,  writ  of  error  dismissed  for 
want  of  jurisdiction,  212  U.  S.  560,  53  U 
ed.  652.  29  Sup.  Ct.  Rep.  688;  Pittsburgh, 
C.  C.  ft  St.  L.  R.  Co.  V.  Peck,  172  Ind.  10, 
87  K.  E.  644;  Indianapolis  Traction  ft 
Terminal  Co.  v.  Kinney,  171  Ind.  812,  23 
|L.R.A.(N.S.)  711.  8S  N.  E.  954. 
1    These  cases  hold  generally  that  tin  itat- 
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Co.  106  Iowa,  M,  75  N.  W.  676,  4  Am. 
N^.  Rep.  3S4;  Lavallee  v.  St.  Paul,  M.  &. 
IL  R.  Go.  40  Minn.  240,  41  N.  W.  974; 
Johnson  v.  St.  Paul  &  T>.  R.  Co.  43  Minn. 
222,  8  LJLA.  410,  45  N.  W.  156;  Jenuuing 
T.  Great  Northern  R.  Co.  96  Minn.  302,  1 
LJt.A.(N.S.)  696,  104  N.  W.  1078;  Mia- 
Muri,  K.  4  T.  R.  Go.  v.  Medaris,  60  Kan. 
151,  55  Pac.  875,  5  Am.  Neg.  Rep.  339; 
Chicago,  K.  4  W.  R.  Co.  v.  Pontius,  157 
C.  S.  209,  39  L.  ed.  675,  15  Sup.  Ct.  Rep. 
585;  Chicago,  R.  L  &  P.  R.  Go.  v.  Stahley, 
11  C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed. 
363;  Givens  v.  Southern  H.  Co.  94  Miss. 
830,  22  L.R.A.(N.S.)  971,  49  So.  180;  Bal- 
Urd  V.  Mississippi  Cotton  Oil  Co.  81  Miss. 
507,  62  L.R.A.  407,  96  Am.  St.  Rep.  476, 
34  So.  S33;  Indianapolis  Traction  &  Ter- 

tite,  as  applied  to  railroad  companies,  is 
constitutional. 

But  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Ligfatbeiser,  168  Ind.  438,  78  N.  E.  1033, 
the  defendant  railroad  contended  that  the 
statute  in  question  violated  the  constitu- 
tional provision  because  it  applied  only  to 
corpormtiOQs  operating  railroads,  and  not 
to  persons  engaged  in  that  occupation.  The 
court,  however,  in  upholding  the  consti- 
tutionality of  the  statute,  said  that  the 
spirit  and  purpose  of  the  statute  must  be 
looked  to  in  interpreting  it,  and  that  the 
spirit  and  purpose  of  the  employers'  lia- 
bility act,  so  far  as  railroads  were  con- 
cerned, was  the  protection  of  emplovees 
engaged  in  the  dangerous  and  hazarcloUB 
WOK  of  operating  railroads,  and  the  court 
said:  "We  hold  that  it  [the  statute]  ap- 
plies to  every  corporation,  company,  co- 
partnership, or  person  engaged  in  the  dan- 
gerous and  hazardous  business  of  operating 
a  railroad,  and  their  employees  who  are 
engaged  in  such  dangerous  and  hazardous 
work."  This  decision  certainly  seems  to 
extend  the  statute  very  broadly  by  judl- 
ei»l  constraction. 

The  constitutionality  of  the  Indiana 
statute  as  applied  to  railroad  employees 
subjected  to  railroad  hazards  was  also  up- 
held in  Chicago,  I.  &  L.  R.  Co.  v.  Hackett, 
228  U.  S.  669,  57  L.  ed.  966,  33  Sup.  Ct.  Rep. 
SBl,  affirming  170  111.  App.  140.  The  argu- 
ment was  miule  that  the  act  on  its  face  ap- 
plied to  any  railroad  employee,  but  the 
court  pointed  out  that  by  the  construction 
placed  upon  tbe  act  by  the  state  court,  it 
a^^lied  only  to  employees  incurring  rail- 
road hazards. 

It  is  to  be  noted  that  in  Louisville  4; 
K.  R.  Co.  V.  Meltox  the  Indiana  statute 
was  upheld  even  when  its  application  was 
not  limited  to  employees  engaged  in  and 
about  the  <qieration  of  trains. 

Iowa. 

The  provision  of  the  Iowa  statute  that 
no  contract  which  restricted  the  liability 
<rf  a  railroad  company  for  injuries  to  serv- 
lats  caused  by  the  negligence  of  fellow 
47  LR.A.(N.S.) 


minal  Co.  v.  Kinney,  171  Ind.  612,  23 
L.R.A.(N.S.)  711,  85  N.  E.  954;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Foland,  174  Ind. 
411,  91  N.  E.  594,  92  N.  E.  165. 

Messrs.  CUftoii  J.  Waddill  and  Wad- 
dill  &  Dempsey  also  for  plaintiff  in  error. 

Messrs.  James  W.  Clay,  William  L. 
Gordon,  William  J.  Cox,  Maurice  K. 
Gordon,  and  J.  F.  Clay,  for  defendant  in 
error : 

The  statute  in  question  is  constitutional 
in  so  far  as  it  applies  to  railroads. 

Pittsburgh,  G.  C.  ft  St.  L.  R,  Co.  v.  Mont- 
gomery, 352  Ind.  1,  69  L.R.A.  875,  71  Am. 
St.  Rep.  301,  40  N.  E.  682;  Tullis  v.  Lake 
Erie  &.  W.  R.  Co.  175  U.  S.  348,  44  L.  ed. 
192,  20  Sup.  Ct  Rep.  136;  Pittsburgh,  C. 
C.  &  St.  L.  R.  Go.  v.  Lightheiser,  168  Ind. 

servants  should  be  legal  or  binding  was 
upheld  in  Mumford  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  128  Iowa,  685,  104  N.  W.  1135. 
against  the  contention  that  it  interfered 
with  the  fundamental  right  of  freedom  of 
contract.  The  Iowa  statute  was -also  up- 
held in  O'Brien  v.  Chicago  ft  N.  W.  R.  Co. 
116  Fed.  602. 

The  Iowa  statute  making  railroad  com- 
panies liable  for  injury  to  employees 
through  the  negligence  of  fellow  servants, 
and  forbidding  the  avoidance  of  such  lia- 
bility by  a  release  or  indemnity  contract 
with  the  employees,  has  been  held  not  to 
deprive  such  companies  of  the  equal  pro- 
tection of  the  laws,  but  the  argument  was 
directed  chiefly  to  the  clause  relative  to 
contracts.  McGuire  t.  Chicago,  B.  ft  Q.  R. 
Co.  131  Iowa,  340,  33  L.R.A.(N.S.)  706, 
108  N.  W.  902,  second  appeal,  138  Iowa, 
664,  116  N.  W.  801.  The  decision  in  this 
case  was  affirmed  by  the  United  States  Su- 
preme Court  in  219  U.  S.  649,  66  L.  ed. 
328,  31  Sup.  Ct^  Rep.  269. 


Michigan. 

The  Michigan  statute  deprives  "every 
common  carrier  railroad  company"  of  the 
defense  of  the  fellow-servant  doctrine.  Thin 
statute  has  been  upheld  against  the  con- 
tention that  it  was  invalid  as  applying  only 
to  common  carrier  railroads,  and  not  to 
private  railroads,  that  it  deprived  the  com- 
mon carrier  railroad  company  of  property 
without  due  process  of  law,  and  that  it  in- 
terfered with  the  freedom  of  contract.  Son- 
smith  V.  Pere  Marquette  R,  Co.  —  Mich. 
— ,  138  N.  \V.  347.  The  constitutionality 
of  the  Michigan  statute  was  also  upheld 
upon  the  authority  of  the  Sonsmitb  Case 
in  Quick  v.  Detroit  ft  M.  R.  Co.  —  Mich. 
— ,  141  N.  W.  631;  Femette  t.  Fere  Mar- 
quette R.  Co.  —  Micfa.  — ,  141  N.  W.  1084. 

In  connection  with  the  Michigan  statute 
it  should  he  noted  that  the  Federal  statute 
discussed  in  a  note  at  page  38,  ante.  Is 
also  confined  to  "every  common  carrier  by 
railroad,"  and  this  statute  has  also  been 
upheld,  as  is  shown  in  that  note. 
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438,  78  N.  E.  1&33;  Bedford  Qaarriea  Co. 
V.  Bough,  163  Ind.  671,  14  L.RA.{N.S.) 
418,  80  N.  E.  529;  Pittsburgh,  C.  C.  &  St. 
L.  H.  Co.  T.  Robs,  169  Ind.  3,  80  N.  E. 
846,  212  U.  S.  560,  53  L.  ed.  652,  29  Sup. 
Ct  Rep.  688;  Georgia  R.  Co.  v.  Ivey,  73 
Oa.  604;  Georgia  R.  &.  Bkg.  Co.  v.  Miller, 
90  Gft.  671,  16  S.  E.  939;  Georgia  R.  & 
Bkg.  Go.  T.  Hicks,  95  Ga.  301,  22  S.  E. 
613;  Campbell  v.  Cook,  86  Tex.  630,  40 
Am.  St.  Rep.  878,  26  S.  W.  486;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Mohrmann,  42  Tex. 
Civ.  App.  374,  93  S.  W.  1090;  Sherman  v. 
Texas  &  N.  0.  R.  Co.  99  Tex.  671,  91  S. 
W.  661;  Texas  k  P.  R.  Co.  v.  Carlin,  60 

MiBflisBippi. 

The  Mississippi  court,  referring  to  the 
clause  of  the  state  Constitution,  §  193, 
which  provides  that  every  railroad  em- 
ployee shall  have  the  same  rights  and 
remedies  for  an  injury  suffered  from  the 
act  or  omission  of  the  corporation  or  its 
employees  as  are  allowed  to  persons  not 
employees,  where  it  results  from  the  negli- 
gence of  a  superior  agent  or  officer,  or  one 
having  the  right  to  control  or  direct  the 
service  of  the  party  injured,  and  also  when 
the  injury  results  from  the  negligence  of 
a  fellow  servant  in  another  department  of 
labor  from  that  of  the  party  injured,  stated 
that,  according  to  the  theory  established 
by  previous  decisions,  the  only  ground  upon 
which  this  provision  could  be  upheld  is 
that  which  is  afforded  by  "the  fact  of  the 
inherent  danger  in  attending  the  operation 
of  railroads  bv  the  highly  dangerous  agency 
of  steam."  6ivens  v.  Southern  R.  Co.  94 
Miss.  830,  22  L.R.A.(N.S.)  971,  49  So.  180. 
One  of  the  caeea  cited  in  support  of  this 
statement  waa  Ballard  v,  Mississippi  Cot- 
ton Oil  Co.  81  Miss.  607,  62  L.R.A.  407,  95 
Am.  St.  Rep.  476,  34  So.  533,  which  af- 
Armed  the  invalidity  of  the  enactment 
which  purported  to  extend  the  operation 
of  the  constitutional  provision  to  "corpora- 
tions" of  all  kinds.  The  second  precedent 
referred  to  was  Bradford  Conatr.  Co.  v. 
lieflin,  88  Miss.  314,  12  L.R.A.{N.S.) 
1040,  42  So.  174,  8  Ann.  Cas.  1077,  wh^re 
the  invalidity  of  the  amending  net  was 
again  affirmed,  but  the  constitutional 
provision  itself  was  declared  not  to  deny 
railway  companies  the  "ecinal  protection  of 
the  laws."  In  the  third  case  mentioned 
(Mobile,  J.  &  K.  C.  R.  Co.  v.  Hicks,  91 
Miss.  273,  124  Am.  St.  Rep.  679,  46  So. 
.^60) ,  the  inherently  dangerous  character 
of  railroad  work  was  again  relied  on  as 
a  (ground  for  holding  the  constitutional  pro- 
vision to  be  valid.  The  statute  was  held 
to  inure  to  the  benefit  of  the  foreman  of  a 
crew,  who,  while  standing  aside  to  let  a 
train  pass,  was  killed  as  a  result  of  its 
derailment.  On  appeal  to  the  Federal  Su- 
preme Court  this  judgment  was  affirmed. 
See  Mobile.  J.  9c  K.  C.  R.  Co.  v.  Turnip- 
seed,  219  U.  S.  35,  55  L.  ed.  78,  32  L.R.A. 
(X.S.l  226.  31  Sup.  Ct  Rep.  136,  Ann.  Cas. 
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L.R.A.  462,  49  C.  C.  A.  605,  111  Fed.  777, 
189  U.  S.  364,  47  L.  ed.  849,  23  Sup.  Ct. 
Rep.  585,  13  Am.  Neg.  Rep.  364;  Hancock 
V.  Norfolk  &  W.  R.  Co.  124  N.  C.  222,  32 
8.  E.  679;  Rutherford  v.  Southern  R.  Co. 
66  S.  C.  446,  35  S.  E.  136;  Mott  v.  South- 
ern R.  Co.  131  N.  C,  234,  42  S.  E.  601; 
Sigman  v.  Southern  R.  Co.  135  N.  C.  181, 
47  S.  E.  420;  Nicholson  v.  Transylvania  R. 
Co.  138  N.  C.  516,  61  S.  E.  40;  Kiley  v. 
Chicago,  M.  4  St.  P.  R.  Co.  138  Wis,  216, 
119  N.  W.  311,  120  N.  W.  766,  21  Am. 
Neg.  Rep.  394;  Chesapeake  Sl  O.  R.  Co.  t. 
Hoffman,  109  Va.  44,  63  S,  E.  432. 

The  state  may  distinguish,  select,  and 

1912  A,  463,  2  N.  C.  C.  A.  24.  Comment- 
ing  upon  the  argument  of  counsel  "that  the 
provision  has  been  construed  in  the  present 
case  as  applicable  to  an  employee  not  sub- 
ject to  any  danger  or  peril  peculiar  to  the 
operation  of  railway  trains,  and  that  there- 
fore the  reason  for  such  special  classifi- 
cation fails,  and  the  provision  so  construed 
and  applied,  is  invalid,  as  a  denial  of  the 
equal  protection  of  the  law,"  the  court 
said :  "This  etmtention,  shortly  stated, 
comes  to  this:  that  although  a  classificatitm 
of  railway  employees  may  be  justtfled  from 
general  considerations  based  upon  the  haz- 
ardous character  of  the  occupation,  such 
classification  becomes  arbitrary,  and  a  de- 
nial of  the  equal  protection  of  the  law,  the 
moment  it  is  found  to  embrace  employees 
not  exposed  to  hazards  peculiar  to  rail- 
way operation.  But  this  court  has  never 
BO  construed  the  limitaticm  imposed  by  the 
14th  Amendment  upon  the  power  of  the 
state  to  legislate  with  reference  to  par- 
ticular employments  'as  to  render  ineffec- 
tual a  general  classification  resting  upon 
obvious  principles  of  public  policy,  because 
it  may  happen  that  the  classification  in- 
cludes persons  not  subject  to  a  uniform 
degree  of  danger.  The  insistence,  therefore, 
that  legislation  in  respect  of  railway  em- 
ployees generally  is  repugnant  to  the  clause 
of  the  Constitution  guarantying  the  equal 
protection  of  the  law,  merelv  because  it  is 
not  limited  to  those  engager!  in  the  actual 
operation  of  trains,  is  without  merit.  The 
intestate  of  the  defendant  in  error  was  not 
engaged  in  the  actual  operation  of  trains. 
But  he  was  nevertheless  engaged  in  a  serv- 
ice which  subjected  him  ^  dangers  from 
the  operation  of  trains,  and  brought  him 
plainly  within  the  general  legislative  pur- 
ppse."  The  court  referred  to  TxJuisviiXE 
4*  N.  R.  Co.  V,  Melton,  in  which  its  views 
with  regard  to  the  whole  matter  of  classifi- 
cation had  been  expounded. 

Missouri. 

The  Missouri  statute  making  owners  of 
mines  liable  for  injuries  to  employees  be- 
cause of  the  negligence  of  fellow  servants 
has  been  upheld  against  the  contention  that 
it  denied  the  mine  owner  equal  protection 
of  the  laws  and  ttxdc  his  properly  without 
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etusif  J  objects  of  IcgislatioDi  and  neeessa- 
Tilj  this  power  must  have  a  vide  range  of 
discretion. 

3Iagoiin  T.  lUinoia  Trust  &  Sav.  Bank, 
no  U.  8.  283.  4S  lu  ed.  1087.  18  Sap.  Ct 
Rep.  594  i  Barbier  T.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep.  3S7,-  Mu- 
■oari  P.  R.  Co.  T.  Mackey.  127  U.  8.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1181. 

The  true  test  is  not  the  eomparative  dan- 
ger, but  was  the  employee  at  the  time  of 
injury  in  the  class  prescribed  by  the  legis- 
lature, did  the  claBsiflcation  embrace  all 
withiD  the  same  class,  and  is  the  classifica- 
tion  baaed  upon  a  reasonable  ground,  and 

due  process  of  law.  Hawkins  v.  Smith,  242 
Mo.  688,  147  a  W.  1042.  It  was  further 
held  that  the  statute  was  not  invalid  be- 
eaose  it  excluded  from  its  operation  per- 
MDB  engaged  in  the  operation,  construc- 
tion, or  repairing  of  the  mills,  flumes,  and 
tramways  above  ground,  and  because  it 
farther  excluded  from  its  operation  mines 
which  bad  not  yet  reached  the  point  of 
prodnction.  The  court  said  that  the  dan- 
frers  of  underground  mining  were  of  such 
s  character  as  to  form  a  good  basis  for 
cUftsification  equally  with  the  dangers  in- 
haeat  in  railroiading. 

Nebraska. 

The  Kebraska  act  providing  that  every 
railroad  company  operating  a  railway  en- 
gine, car,  or  train  in  the  s&te  of  Nebraska 
shall  be  liable  to  any  of  its  employees  who, 
■t  the  time  of  injury,  are  engaged  in  con- 
struction or  repair  work,  or  in  the  use  and 
operation  of  any  engine,  car,  or  train  for 
said  company,  for  all  damages  which  may 
mult  from  the  negligence  of  any  of  its 
Dtficers,  agents,  or  employees,  is  a  valid  law 
under  the  Constitution  of  Nebraska,  and 
18  not  repugnant  to  the  14th  Amendment 
of  the  Federal  Constitution.  Swoboda  v. 
Union  P.  R.  Co.  87  Neb.  200,  138  Am.  St. 
Eep.  483,  127  N.  W.  215. 

The  Nebraska  statute  which  establishes 
tile  doctrine  of  comparative  negligence  was 
upheld  in  Missouri  P.  R.  Co.  v.  Castle,  97 
C.  C.  A.  124,  172  Fed.  841,  against  the  con- 
tention that  such  provision  was  repugnant 
to  the  14th  Amen^oit  to  the  Constitution 
of  the  United  States,  in  that  it  abridges 
the  privileges  and  immunities  of  a  citizen 
of  the  United  States,  deprives  the  defend- 
ant eompany  of  its  property  without  due 
process  of  law,  and  denies  to  it  the  equal 
protection  of  the  laws.  This  decision  was 
affirmed  in  224  U.  S.  641,  56  L.  ed.  875,  32 
Sup.  Ct.  Rep.  606. 

North  Carolina. 

The  North  Carolina  statute  provides  that 
any  servant  or  employee  of  any  railroad 
company  operating  in  the  state  who  shall 
snffer  any  injury  to  his  person  In  the 
course  of  bis  serrices  or  employment  with 
»nch  companv  by  tiie  nwliigenee,  Ineom- 
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not  a  mere  arbitrary  selection  1  If  these 
three  things  concur,  then  the  court  will  up- 
hold tJie  validity  of  the  statute  as  applied 
to  him,  and  permit  a  recovery;  nor  will  it 
make  a  comparison  of  dangers,  or  consider 
the  facta  of  the  partienlar  injury. 

Chicago,  R  I.  &  P.  R.  Co.  t.  Stahley,  11 
C.  C.  A.  88,  27  U.  S.  App.  107,  62  Fed.  363; 
Chicago,  K.  &  W.  R.  Ca  v.  Fontius,  157 
U.  S.  200,  39  L.  ed.  67S,  15  Sup.  Ct.  Rep. 
585 ;  Callahan  t.  St.  houis  Merchants' 
Bridge  Terminal  R.  Co.  170  Mo.  473,  60 
L.R.A.  249,  94  Am.  St.  Rep.  746,  71  S.  W. 
208,  104  U.  S.  628,  48  L.  ed.  1157,  24  Sup. 
Ct.  Rep.  857. 

petency,  or  carelessness  of  any  other  serv- 
ant, employee,  or  agent  of  the  company, 
or  by  any  defect  in  the  machinery,  ways, 
or  appliances  of  the  company,  should  be 
entitled  to  maintain  an  action  against  such 
company,  and  that  any  contract  or  agree- 
ment, express  or  implied,  made  by  any  em- 
ployee of  said  company,  to  waive  tbe  benefit 
of  the  statute,  should  be  null  and  void. 

In  Coley  v.  North  Carolina  R.  Co.  128 
N.  C.  634,  67  L.R.A.  817,  39  S.  E.  43,  sub- 
sequent appeal,  129  N.  C.  407,  57  L.R.A. 
834,  40  S.  £.  195,  it  was  held  that  the  stat- 
ute was  an  unconditional  abrogation  of  the 
doctrines  of  fellow  servant  and  assumption 
of  risk,  as  applied  to  railroad  companies, 
that  the  statute  was  valid  in  its  entirety, 
operating  to  abrogate  the  defense  of  as- 
sumption of  risk,  whether  resting  on  con- 
tract,  express  or   implied,   and  whether 

fileaded  directly  or  under  the  doctrine  of 
ellow  servant. 

In  Mott  V.  Southern  R.  Co.  131  N.  C. 
234.  42  S.  E.  601,  it  was  held  that  the  act 
was  not  restricted  to  employees  running 
the  train,  but  embraced  injuries  sustained 
by  any  servant  or  employee  of  any  railroad 
company  "in  the  course  of  his  servioes  or 
empl(^ment  with  said  company,"  * 

Oklahoma. 

The  Oklahoma  Constitution  which  abro- 
gates the  fellow-servant  rule  'aa  to  all  em- 
ployees of  steam  and  street  railways,  and 
of  all  persons,  flrma,  or  corporations  en- 
gaged in  operating  mines,  has  been  held  not 
to  violate  the  equal  protection  provisions 
of  the  Federal  Constitution.  Missouri,  K. 
&  T.  B.  Co.  V.  Richai-dson,  —  Tex.  Civ.  App. 
— ,  125  S.  W.  623.  To  the  same  effect,  St. 
Louis  k  8.  F.  R.  Co.  t.  Arms,  —  Tex.  Civ. 
App.  — ,  136  8.  W.  1164. 

In  upholding  the  Oklahoma  Constitution, 
the  court  in  Kreps  v.  Brady,  post,  106, 
said  in  a  headnote:  "For  the  purpose  of 
abrogating  or  modifying  the  common-law 
rule  of  fellow  servants,  it  is  competent  for 
the  lawmaking  power  of  a  state,  without 
offending  against  the  'equal  protection' 
clause  of  the  Federal  Constitution  (14th 
Amendment),  to  classify  railroad,  street 
railway,  and  mine  employees  because  of  the 
basani  attached  to  those  empk^ments;  and 
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Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

For  personal  injuries,  Spencer  Melton  re- 
covered a  judgment  against  the  plaintiff  in 
error  in  the  circuit  court  of  Hopkins  coun- 
ty, Kentucky.  The  court  of  appeals  af- 
firmed the  judgment  (127  Ky.  27G,  105  S. 
W.  366,  110  S.  W.  233,  112  S.  W.  618), 
whereupon  this  writ  of  error  was  prose- 
cuted. 

Melton,  a  carpenter,  was  injured  on 
March  21,  1905,  while  in  the  employ  of  the 
railway  company.  He  was  one  of  a  con- 
struction crew,  composed  of  a  foreman  and 
six  men,  who  usually  did  what  is  described 
as  bridge  carpentering.  On  the  date  men- 
tioned the  crew  was  engaged,  alongside  the 
track  of  the  railway  company  at  Howell, 
Indiana,  in  constructing  the  foundation  of 

a  constitutional  provision  doii^  this,  in 
language  broad  enough  to  include  all  such 
cmplf^ees,  is  not  to  be  restricted  to  thosn 
emplovees  only  who  are  engaged  in  the 
specially  hazardous  work  of  such  vocations, 
but  extends  to  all  employees  doing  work 
essential  to  be  done  in  the  carrying  on  of 
the  business  of  railroading,  mining,  etc." 

Soutb  Dakota. 

The  South  Dakota  statute  which  renders 
every  common  carrier  liable  to  his  servants 
for  injuries  caused  by  the  negligence  of 
otiier  servants  has  been  held  invalid,  as 
denying  the  equal  protection  of  the  laws. 
Chicago,  M.  &  St.  P.  R.  Co.  t.  Westby, 
post,  p.  — .  The  opinion  was  also  expressed 
that  the  enactment  could  not  be  validated 
by  a  construction  which  limited  its  pur- 
view to  railroad  companies,  or  to  common 
carriers  and  their  employees  when  they  en- 
gage in  dangerous  occupations. 

Texas. 

The  Texas  statute  which  applies  to  all 
railroad  companies,  and  provides  that  all 
persona  intrusted  with  authority  or  con- 
trol by  any  railway  company  are  vice  prin- 
cipals, and  not  fellow  servants,  has  been 
upheld  against  the  contention  that,  as  it 
does  not  comprehend  all  common  carriers, 
it  denies  railroad  companies  the  equal  pro- 
tection of  the  laws.  Campbell  v.  Cook,  86 
Tex.  830,  40  Am.  St.  Rep.  878,  26  S.  W.  486. 

The  statute  has  also  been  upheld  in  Aus- 
tin Rapid  Transit  R.  Co.  v.  Groethe,  — 
Tex.  Civ.  App.  — ,  31  S.  W.  197,  affirmed  in 
88  Tex.  262,  31  S.  W.  196;  Galveston,  H. 
A  S.  A.  R.  Co.  V.  Gibson,  ~  Tex.  Civ.  App. 
— ,  54  S.  W.  779 ;  Missouri,  K.  &  T.  R.  Co. 
V.  Smith,  45  Tex.  Civ.  App.  128,  96  S.  W. 
743 :  Missouri,  K.  ft  T.  R.  Co.  v.  Bailey, 
53  Tex.  Civ.  App.  295,  115  S.  W.  601; 
Mexican  Nat.  R.  Co.  v.  Jackson,  55  C.  C.  A. 
315,  118  Fed.  549,  13  Am.  Neg.  Rep.  245. 

The  Texas  fellow-servant  act  has  been 
held  to  be  valid,  although  applied  in  the 
case  of  injuries  to  servants  engaged  in  in- 
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a  coal  tipple  at  which  the  engines  might 
coal.  A  bent  or  frame  of  timber,  composed 
of  heavy  pieces  fastened  together,  and  in- 
tended to  be  used  as  part  of  the  foundation 
of  the  tipple,  which  was  lying  flat  upon  the 
ground,  was  being  raised  for  the  purpose 
of  placing  it  in  the  foundation.  The  lifting 
was  accomplished  by.  means  of  a  block  and 
tackle.  A  pulley  was  fastened  by  an  iron 
chain  to  an  upright  piece  of  timber,  and 
through  tlie  pulley  a  rope  passed,  which 
was  attached  at  one  end  to  the  bent,  so 
that,  on  hauling  on  the  rope  at  the  other 
end,  the  bent  or  frame  was  slowly  lifted 
up.  Most  of  the  men  were  engaged  in  haul- 
ing on  the  rope,  while  the  foreman  and  Mel- 
ton, under  his  orders,  were  standing  be- 
neath the  bent,  and  were  engaged  in  plac- 
ing props  under  the  bent  to  prevent  its 

terstate  commerce.    Missouri,  K.  ft  T.  R. 

Co.  V,  Nelson,  39  Tex.  Civ.  App.  269,  87 
S.  W.  706. 

The  Texas  statute  of  1909,  which  pro- 
vides that  every  corporation,  receiver,  or 
other  person  operating  a  railroad  shall  be 
liable  to  any  persoas  injured  while  "em- 
ployed by  such  carrier,  (H>eratiiu;  such 
railroad,"  was  held  not  to  violate  the  con- 
stitutional provision  against  equal  protec- 
tion of  the  laws,  although  it  should  be  con- 
strued to  apply  to  all  of  the  employees  of 
a  railroad,  whether  they  were  engaged  in 
operating  the  train  or  not.  Houston  &  T, 
C.  E.  Co.  V.  Bright,  —  Tex.  Civ.  App.  — , 
166  S.  W.  304.  To  the  same  effect,  St. 
Louis,  S.  F.  ft  T.  R.  Co.  v.  Jenkins,  —  Tex. 
Civ.  App.  — ,  137  S.  W.  711;  St.  Louis,  S. 
F.  ft  T.  R.  Co.  V.  Taylor,  —  Tex.  Civ.  App. 
— ,  134  S.  W.  819. 

The  same  statute  has  been  held  not  to 
be  an  undue  interference  with  interstate 
commerce  because  that  is  a  subject  relative 
to  which  the  state  may  act,  and  the  stat- 
ute is  merely  inoperative  if  Congress  has 
already  acted  upon  the  subject.  Houston 
ft  T.  C.  R.  Co.  V.  Bright,  — ,  Tex.  Civ.  App. 
— .  1S6  S.  W.  304. 

The  Texas  act  of  1911  has  been  held  to 
be  valid  as  not  denying  equal  protection 
of  the  laws,  although  it  is  made  applicable 
to  all  of  the  employees  of  the  railroad. 
Texas  ft  N.  O.  R.  Co.  v.  Yerkes,  —  Tex. 
Civ.  App.  —  1S6  S.  W.  570. 

Virginia. 

The  provision  of  the  Virginia  state  Con- 
stitution, §  162,  which  abrogates  the  doc- 
trine of  common  empl(^ment  as  regards 
certain  specified  servants  of  railroad  cor- 
porations, has  heea  held  not  to  be  in  con- 
flict with  any  of  the  clauses  of  the  Fed- 
eral Constitution  and  Its  amendments.  Day 
V.  Atlantic  Coast  Line  R.  Co.  102  C.  C.  A. 
654,  179  Fed.  26  (doctrine  laid  down  in 
general  terms)  ;  Chesapeake  ft  O.  R.  Co. 
V.  Hoffman,  109  Va.  44,  63  S.  E.  432  (stat- 
ute does  not  deny  equal  protection  of  the 
laws). 
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loTering,  wh«i  the  Btrain  upon  the  rope 
(WAsing  through  the  pulley  was  relaxed. 
Hliile  Melton  was  in  this  position  a  link 
of  the  chain  which  lield  tlie  pulley  at  the 
top  of  the  upright  post  broke,  and  the  bent 
fell  to  the  ground  with  Melton  underneath, 
inflicting  upon  him  serious  and  pemumeDt 
isjuries.  The  chain  which  broke  waa  fur- 
niabed  by  the  foreman  of  the  gang,  and 
had  been  put  in  position  under  his  direc- 
tions. 

Jlelton  was  a  resident  of  Hopkins  ceun- 
tr,  Kentucky,  and  he  there  commenced  this 
action.  The  right  to  recover  waa  based 
upon  the  charge  that  the  injury  was  occa- 
eiooed  through  the  furnishing  by  the  cor- 
poration of  unsafe  tools  to  do  the  work  of 
raising  the  bent.  Besides  generally  contro- 
Terting  the  cause  of  the  injniiea,  as  al- 

Wisconsin. 

The  Wisconsin  statute  which  provides 
that  every  railroad  company  shall  be  liable 
to  a  servant  who  is  injured  through  tlie 
negligence  of  any  other  servant  has  been 
hi'ld  constitutional  in  respect  of  all  classes 
of  servants.  Kiley  v.  Chicago,  M.  &.  St.  P. 
R,  Co.  142  Wis.  154,  125  K.  W.  464,  first 
appeal  138  Wis.  215,  119  N.  W.  309.  120 
N.  W.  756,  21  Am.  Neg.  Rep.  394;  Ladd  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
142  Wis.  165,  126  N.  W.  468. 

On  tiie  first  appeal  of  the  Kil«y  Case,  138 
Wis.  215,  110  N.  W.  309,  21  Am.  Neg.  Rep. 
394,  the  court  said :  "It  is  strenuously 
urged  that  the  imposition  of  these  burdens 
and  liabilities  on  railroad  companies  only, 
as  a  class,  violates  ttieir  right  to  the  equal 
pnteetitHi  of  the  law,  and  that,  being  a 
elasBification  based  upon  the  character  of 
the  corporation,  it  furnishes  no  reasonable 
distinction  or  necessity  for  separating  them 
into  a  class  for  purposes  of  legislation.  To 
ucertain  wherein  distinction  is  made  by 
the  legislature  between  railroad  companies 
and  individuals  and  other  corporations  and 
Siiiiociations  we  must  consider  the  nature 
and  object  of  the  re)julation,  as  well  as 
tht>  provisions  prescribing  rules  for  the 
n^nilation  of  railroad  companies  as  a  class. 
The  context  of  this  statute  shows  that  rail- 
road companies  are  separated  into  a  class 
for  legislative  regulation  respecting  their 
liability  to  their  employees  for  injuries 
eaused'by  their  negligence  or  the  negligence 
of  other  employees  in  the  course  of  their 
en|doymeiit.  Is  the  railroad  business*  dis- 
tii^ished  in  character  from  all  other 
hoainessea  so  as  to  justify  special  regula- 
tion of  it,  as  is  done  by  this  law?  This, 
we  think,  must  be  answered  in  the  affirma- 
tive. The  business  of  operating  a  railroad 
differs  from  others  in  its  nature,  in  its 
reUtion  to  the  public,  and  in  the  peculiar 
dangers  and  hazards  as  regards  its  em- 
ple>-ees  and  the  public.  These  characteris- 
tics clearly  distinguish  the  railroad  from 
any  other  business,  and  call  for  regulation 
to  ncct  the  cmditions  and  exigencies  pe- 
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ieged,  the  answer  of  the  company  set  up 
the  defenses  of  contributory  negligence  and 
assumption  of  the  risk.  Thereafter  Melton 
waa  allowed  to  file  an  amendment  to  his 
petition.  By  the  amendment  it  was  sub- 
stantially alleged  that  he  was  injured  with- 
out any  fault  on  his  part,  and  solely  owing 
to  a  defect  in  the  condition  of  the  works 
or  tools  connected  with  or  in  use  in  the 
business  of  the  defendant,  and  that  such 
defect  was  the  result  of  negligence  on  the 
part  of  the  foreman,  who  was  the  person 
intrusted  with  the  duty  of  keeping  such 
tools  or  works  in  a  proper  condition,  and 
the  accident  was  also  charged  to  have  been 
caused  by  the  negligent  orders  of  the  fore- 
man, to  whose  directions  Melton  was  bound 
to  conform.  The  suffieienoy  of  the  facts  al- 
leged to  entitle  to  recovery  was  expressly 

culiar  to  it,  and  such  as  are  wholly  inap- 
plicable to  any  other  business.  The  object 
of  this  law  is  to  attain  reasonable  protec- 
tion to  its  employees  and  to  secure  the 
safety  of  the  public.  The  l^islature  seeks 
to  attain  this  through  the  imposition  of  • 
these  unusual  burdens  and  liabilities,  there- 
by  securing  from  railroad  companies  the 
exercise  of  a  degree  of  care  in  the  selection 
of  competent  and  careful  employees  for  the 
conduct  of  the  business  commensurate  with 
the  hazards  and  dangers  to  its  employees 
and  the  inaeeurity  of  the  pul>lic.  Securing 
the  safety  of  the  public  in  addition  to  the 
protection  of  its  employees  is  an  important 
feature  which  distinguishes  a  railroad  busi- 
ness from  any  other,  and  is  an  important 
consideration  in  separating  railroads  into 
a  class  by  themselves  for  legislative  pur- 
poses." Under  the  doctrine  thils  laid  down, 
a  fence  builder  was  held  to  be  entitled  to 
recover  for  an  injury  to  his  eye  caused  by 
a  dying  staple. 

In  the  second  appeal  of  the  Kiley  Case, 
142  Wis.  154,  125  N.  W.  4(14,  the  court 
said:  "If  the  law  can  only  be  viewed  as  a 
classifi  cation  of  laborers  or  employees  based 
upon  the  peculiar  risks  which  men  who  oper- 
ate trains  necessarily  meet,  and  which  are 
not  met  by  men  who  are  employed  by  firms 
or  corporations  engaged  in  other  occupation 
then  it  may  be  admitted  for  the  sake  of  the 
argument  that  the  classification  attempted 
in  this  law  is  indefensible,  because  in  that 
case  it  should  have  been  confined  to  those 
employees  who  met  such  peculiar  risks, 
namely,  those  engaged  in  or  about  the 
operation  of  trains,  while  the  law  (with 
two  exceptions,  to  be  noticed  later)  in  fact 
includes  all  classes  of  employees,  many  of 
whom  meet  no  peculiar  risk,  but  only  the 
same  risks  which  the  employees  of  ordinary 
business  concerns  are  daily  meeting.  It  is 
not  denied  that  a  number  of  courts  have 
condemned  similar  laws  upon  this  very 
ground;  notably  the  courts  of  Iowa  and 
Minnesota;  and  it  may  be  admitted  Uiat 
such  was,  for  a  time,  at  least,  the  prevail- 
ing doctrine." 
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based  upon  the  piwriBioiu  of  the  firat  and 
second  BubBeetions  of  |  1  of  an  act  of  the 
legislature  of  Indiana  of  March  4, 
known  as  the  employers'  liabilil^  statute 
reading  aa  follows : 

"Sec.  1.  Be  It  enacted  by  the  general  as- 
sembly of  the  state  oS  Indiana,  that  every 
railroad  .  .  .  operating  in  this  state 
shall  be  liable  in  damages  for  personal  in- 
jury suffered  by  any  employee  while  in  its 
service,  the  ranplf^ee  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  in 
the  following  cases: 

"First,  When  anch  injury  was  suffered 
reason  of  any  defect  in  tiie  condition  of 
ways,  works,  plasty  tools,  and  machinery 
connected  with  or  in  use  in  the  business  of 
such  eorporaii(m,  when  such  defect  was  the 
result  of  negligence  on  the  part  of  the  cor- 
poraUon,  or  some  person  intrusted  by  it 
with  the  dn^  of  keeping  Such  way,  works, 
plant,  tools,  or  machinery  in  proper  con- 
dition. 

"Second.  Where  such  injury  resulted 
from  the  n^Iigence  of  any  person  in  the 
service  of  such  corporatitm,  to  whose  order 
or  direction  the  injured  employee  at  the 
time  of  the  injury  was  bound  to  oonform, 
luid  did  conform." 

The  court,  on  the  motion  of  the  railway 
company,  having  required  Meltm  to  deter- 
mine whether  to  rely  upon  the  conunon  law 
or  the  statute,  he  elected  to  base  his  right 
to  recover  on  the  statute.  Hiereupon  the 
railway  company  answered  the  amended  pe- 
tition, and  therein  stated  as  follows: 

"Defendant  says  that  the  said  Indiana 
statute  pleaded  cannot  and  doea  not  apply 
to  the  facts  of  this  caw,  the'  plaintiff  can- 
not rely  tiitereon;  and  that  under  the  law 
of  Indiana,  as  to  the  diaracter  of  the  work 
then  in  hand,  the  plaintiff  was  a  fellow 
servant  with  the  said  foreman  of  the  con- 
sbuction  crew,  for  whose  negligence  tlie 
defendant  is  not  liable." 

Before  trial,  permission  being  granted, 
the  railway  company,  by  an  additional 
amendment,  defended  on  the  ground  that 
the  Indiana  statute  relied  upon,  if  held  ap- 

Conclusion. 

In  concluBion  it  may  be  stated  that 
the  more  recent  decisions,  Btatutea  abolifih- 
ing  the  fellow-Berrazit  rule  as  to  ail 
cor^rations  have  been  held  invalid  in 
Indiana  and  Mississippi,  but  upheld  in  Ar- 
kansas; that  the  South  Dakota  statute  con- 
fined in  its  application  to  common  carriers 
has  been  held  invalid  by  the  Federal  circuit 
court  of  appeals;  that  statutes  abolishing 
the  fellow-servant  rule  as  to  railroads  and 
mines  hpve  been  upheld  in  Missouri  and 
Oklahoma;  that  statutes  applying  to  rail- 
roads only  have  been  npheld  in  Alabama, 
Indiana,  Nebraska,  Nortn  Cuolina,  Texas, 
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plieable  to  the  facts  alleged,  was  repugnant 
to  the  Constitution  of  Indiana  and  to  the 
equal  protection  clause  of  the  14th  Amend- 
ment. The  a.vermenta  on  this  Btibjeot  were 
lengthy,  and  concluded  as  follows:  "De- 
fendant distinctly  raises  the  Federal  ques> 
tion  that  the  said  statute  in  so  far  as 
made  to  apply  to  the  facts  in  this  case,  is 
violative  of  said  provision  of  the  Constitu- 
tion of  the  United  States  and  void."  The 
provision  referi-ed  to,  as  shown  by  the  con- 
text, was  the  equal  proteoU<m  clause  of  the 
14th  Amendment. 

On  the  trial,  counsel  for  the  railway  com- 
pany c^ered  as  evidence  of  the  common  iaiw 
of  the  state  of  Indiana  on  the  subject  of 
fellow  servants  the  opinions  of  the  supreme 
court  of  Indiana  in  the  iollowing  cases: 
New  Pittsburgh  CosI  ft  Coke  Co.  v.  Peter- 
son (filed  October  31,  1803),  136  Ind.  3S8, 
43  Am.  St.  Rep.  327,  36  N.  E.  7;  Southern 
Indiana  B.  Co.  v.  Hiarrell  (filed  October  9, 
1003),  161  Ind.  689,  63  L.B.A.  460,  68  N. 
E.  262;  Indianapolis  ft  G.  Rapid  Transit 
Co.  v.  Foreman  (filed  January  20,  1004), 
162  Ind.  85,  102  Am.  St.  Rep.  186,  60  N.  £. 
660. 

At  the  close  of  the  evidence  for  plaintiff, 
and  also  upon  the  condusion  of  all  the  evi- 
dence, the  railway  company  nnsuccessfnlly 
moved  the  court  to  peremptorify  instmct 
the  jury  to  find  in  its  favor  for  the  fol- 
lowing reasons: 

"1.  There  is  no  evidence  of  actionable 
negligence  proven. 

"2.  The  Indiana  statute  upon  which  this 
-action  is  based  does  not  apply  to  the  facts 
.  proven. 

"3.  In  so  far  as  the  terms  of  the  Indiana 
statute  apply  to  the  facta  proven,  they  are 
tmconstitutioaal  and  void.  They  are  dis- 
criminatory against  defendant  and  deny  it 
the  equal  protection  of  the  law.'  They  are 
violative  of  the  Constitution  of  Indiana 
and  of  §  1,  article  14  of  the  Constitution 
of  the  United  States,  being  S  1  of  the  14th 
Amendment  thereto. 

"4.  The  said  Indiana  statutes  were  not 
intended  to  be-  enforced  out  of  the  state  of 

and  Wisconsin;  and  that  the  Federal  and 
Michipian  statutes  confined  to  common  car- 
riers by  railroad  have  been  upheld. 

A  statute  abolishing  entirely  the  fellow- 
servant  doctrine  has  been  sustained  in  Colo- 
rado, while  statutes  establishing  the  su- 
perior servant  doctrine  have  been  upheld  in 
Mississippi,  Texas,  and  Virginia;  and  in 
California  a  statute  establishing  the  de- 
partmental doctrine,  and  abolishing  the  de- 
fense afforded  by  the  fellow -servant  rule 
where  the  negligent  servant  was  at  work 
at  another  machine  than  that  at  which  the 
injured  servant  was  at  work,  has  also  been 
upheld.  W.  M.  Q. 
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Indianft,  and  are  against  the  polity  of  the 
■fate  of  Kentucky,  and  not  enforceable  in 
h  Kentackr  foinm." 

The  railway  company,  in  its  request  for 
instrnetionB,  which  were  refused,  and  to 
which  refuealB  it  excepted,  substantially 
ulud  that  the  general  principles,  of  the 
eommon  law  of  Indiana  as  to  fellow  serr- 
ant  and  aasnmption  of  the  risk,  as  exempli- 
fied hj  the  Indiana  deciBions  which  it  had 
offered  in  evidence,  be  applied  to  the  case. 
The  conrt,  on  the  contrary,  in  the  instruc- 
tions which  it  gave,  subetantially  applied 
the  provisions  of  the  Indiana  statute,  as 
ij  it  construed.  In  the  motion  for  a  new 
trial  fifteen  reasons  were  stated,  those 
which  made  reference  to  the  statute  or  to 
the  Constitution  of  the  United  Statea  being 
the  following :  n 

"14.  The  court  erred  in  applying  the  In- 
diana statute  to  the  facts  of  this  case. 
The  court  erred  in  enforcing  the  Indiana 
statute  in  a  Kentucky  forum. 

"IS.  The  court  erred  in  upholding  and 
apphring  the  Indiana  statute  pleaded  in 
this  case,  when  same,  in  so  far  a*  applica- 
ble to  the  facts  proven  in  this  case,  is 
BDrODstitutional  and  void.  It  is  discrimi- 
natory against  defendant,  and  denies  it  the 
eqoal  protection  of  the  law.  It  la  violative 
of  the  Constitution  of  the  state  of  Indiana 
and  of  i  1  of  article  14  of  the  Constitution 
tA  the  United  States,  which  guarantees  to 
defendant  the  equal  protection  of  the  law." 

The  court  below  held  that  the  supreme 
eonrt  of  Indiana  had  construed  the  statute 
u  applicable  both  to  persona  and  corpora- 
tions operating  railroads.  It  further  held 
that  the  statute  embraced  the  case  in  hand 
Wanse  Melton  came  within  the  category 
of  persons  injured  in  the  operation  of  a 
nilroad,  as  "the  construction  of  a  coal  tip- 
ple is  .  .  .  essential  to  the  operation  of 
a  railroad."  Aa  thus  construed,  the  repug- 
nancy of  the  statute  to  the  equal  protection 
ttause  of  the  Constitution  of  the  United 
i^tatea  wma  considered.  It  was  decided 
that,  for  the  purpose  of  abrogating  or 
modifying  the  common-law  doctrine  of  fel- 
low servant,  it  was-  competent  for  the  law- 
making power  of  a  state,  without  offending 
afcainet  the  equal  protection  clause,  to  clas- 
■ify  railroad  employees  because  of  the  haz- 
ard attached  to  their  vocation,  and  that  a 
■tatnte  doing  this  need  not  he  confined  to 
employees  who  were  engaged  in  and  about 
th«  mere  movement  of  .trains,  hut  could 
also  validly  include  other  employees  doing 
work  essential  to  be  done  to  enable  the  car- 
rying on  of  railroad' operations.  Thus,  re- 
ferring to  the  allied  distinction  between 
railroad  operatives  engaged  in  train  move- 
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ment  and  those  who  were  not,  tiie  court 
said: 

"We  are*  unable  to  see  the  force  of  this 
distinction.  A  railroad  cannot  be  run  with- 
out bridges;  bridges  cannot  be  built  with- 
out carpenters.  The  work  of  a  bridge  car- 
penter on  a  railroad  is  perhaps  no  leas 
perilous  that  the  work  of  an  operative  on 
one  of  its  trains.  Coal  tipples  are  no  less 
essential  to  the  operating  of  a  railroad 
than  bridges,  because  the  engines  cannot  be 
operated  without  coal.  The  construction 
of  a  coal  tipple  is  therefore  essential  to 
the  operating  of  a  railroad.  As  has  been 
well  said,  the  legislature  cannot  well  pro- 
vide for  all  subjects  in  one  act.  Legisla- 
tion must  necessarily  be  done  in  detail,  and 
an  act  r^ulating  railroads  violates  no  con- 
stitutional provision  because  it  is  made  to 
apply  only  to  railroads.  Indianapolis 
Street  R.  Co.  v.  Kane,  169  Ind.  25,  80  N. 
E.  841,  81  N,  E.  721;  Schoolcraft  v.  Louis- 
ville A;  N.  R.  Co.  (Louisville  Safety  Vault 
&.  T.  Co.  V.  Louisville  &  N.  R.  Co.)  92 
Ky.  233,  14  L.RA.  679,  17  S.  W.  567; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Stahley,  11 
C.  C.  A.  88,  27  U.  S.  App.  157,  62  Fed. 
363 ;  Callahan  v.  St.  Louie  Merchants' 
Bridge  Terminal  R.  Co.  170  Mo.  473,  60 
L.R.A.  249,  94  Am.  St.  Rep.  746,  71  S.  W. 
208,  194  U.  S.  628,  48  L.  ed.  1167,  24  Sup. 
Ct.  Rep.  8S7;  Georgia  R.  Co.  v.  It^,  73 
Ga.  604." 

The  railway  company  asked  a  rehearing 
for  the  sole  purpose  of  a  reconsideration  of 
what  was  ref<>rred  to  as  the  very  important 
Federal  question  involved,  vis.,  "the  uncon- 
stitutionality of  the  Indiana  statute,  as  ap- 
plied to  the  facts  of  this  case."  The  court 
permitted  the  question  whether  a  rehearing 
should  he  granted  to  be  orally  argued,  and, 
after  such  argument,  in  a  brief  opinion  de- 
nied the  request.  Two  members  of  the 
court,  however,  dissented,  on  the  ground 
that  the  statute  as  construed  was  repug- 
nant to  the  equal  protection  clause  of  the 
14th  Amendment.  This  writ  of  error  was 
then  prosecuted,  and  the  only  reference  to 
the  Constitution  of  the  United  States  made 
in  the  assignment  of  error  filed  with  the 
application  for  the  writ  was  that  embraced 
in  the  contention  that  the  Indiana  statute 
could  not  be  constitutionally  applied  to  the 
facts  without  causing  the  statute  to  be  re- 
pugnant to  the  14th  Amendment. 

We  primarily  dispose  of  a  motion  to  dis- 
miss, which  is  rested  upon  the  ground  that 
the  Federal  question  relied  upon  has  been 
so  conclusively  foreclosed  by  prior  deci- 
nions  of  this  court  as  to  cause  it  to  be 
frivolous,  and  therefore  not  adequate  to 
confer  jurisdiction.  The  contention  may 
not  prevail,  even  althou^  it  be  admitted 
that  a  careful  analysis  of  the  previous 
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caseB  will  manifest  that  they  are  decisive 
of  tliis.  We  say  this  because,  for  the  pur- 
pose of  the  motion  to  dismiss,  the  issue  is 
not  whether  the  Federal  question  relied 
upon  will  be  found,  upon  an  examination 
of  the  merits,  to  be  unsound,  but  whether 
it  is  apparent  that  such  question  has  I>een 
50  explicitly  foiecloeed  as  to  leave  no  room 
for  contention  on  the  subject,  and  hence 
cause  the  question  to  be  frivolous.  That 
this  is  not  the  case  here  we  think  results 
from  the  following  considerations:  (a)  be- 
cause analysis  and  expounding  are  neces- 
sary ill  order  to  make  clear  the  decisive 
effect  of  the  prior  decisions  upon  the  issue 
liere  presentod;  (b)  because  the  division  in 
opinion  of  the  lower  court  as  to  whether 
the  statute  as  construed  was  repugnant  to 
the  equal  protection  clause  of  the  14th 
Amendment  suggests  that  the  controversy 
on  tlie  subject  here  presented  should  not  be 
treated  as  of  such  a  frivolous  character  as 
not  to  afford  ground  for  jurisdiction  to  re- 
view the  action  of  the  court  below;  and 
(c)  because,  while  an  examination  of  the 
opinions  of  state  courts  of  last  resort  will 
show  that  there  is  unanimity  as  to  the 
power,  consistently  with  the  equal  protec-' 
tion  of  the  law  clause,  to  classify  railroad 
employees  actually  engaged  in  the  hazard- 
ous work  of  moving  trains,  such  examina- 
tion will  also  disclose  that  there  is  some 
conflict  of  view  as  to  whether  a  statute  on 
that  subject  as  broad  as  is  the  statute  un- 
der review,  as  construed  below,  is  consist- 
ent with  the  clause,  thus  additionally  serv- 
ing to  point  to  the  necessity  of  analyzing 
and  considering  the  subject  anew  instead 
of  treating  it  as  being  so  obviously  fore- 
closed as  not  to  pennit  an  examination  of 
the  subject. 

Coming  to  the  merits,  we  at  once  pre- 
mise that  we  are  not  concerned  with  the 
construction  affixed  by  the  court  below  to 
tlie  Indiana  statute,  unless  it  be  that  that 
construction  offends  against  some  Federal 
right  properly  asserted  and  open  to  our 
consideration.  In  the  argument  at  bar  in 
behalf  of  the  railway  company  two  rights 
of  this  character  are  insisted  upon.  First, 
it  is  said  that  the  court  below,  in  applying 
the  statute,  has  caused  it  to  embrace  a 
class  of  employees  which  the  statute  did 
not  include,  and  thereby  gave  it  a  wrongful 
construction,  in  violation  of  the  full  faith 
and  credit  clause  of  the  Constitution  of  the 
United  States.  Second,  that,  in  any  event, 
the  statute  as  construed  is  repugnant  to 
the  equal  protection  clause  of  the  34th 
Amendment.  We  separately  dispose  of 
these  propositions. 

Th«  full  faith  and  credit  clause.  The 
contentions  as  to  this  proposition  rest  upon 
the  assumption  that  it  has  been  conclusive- 
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ly  settled  by  the  supreme  court  of  Indiana 
tliat  the  statute  only  changed  the  general 
rule  prevailing  in  that  state  in  respect  to 
the  doctrine  of  fellow  servant  as  to  rail- 
road employees  actually  engaged  in  the 
hazard  of  train  service,  and  therefore  did 
not  include  an  employee  engaged  in  the 
character  of  work  which  Melton  was  per- 
forming when  injured,  and  that  to  give  the 
statute  a  contrary  meaning  was  to  violate 
the  full  faith  and  credit  clause.  If,  how- 
ever, the  premise  upon  which  the  proposi- 
tion rests,  and  the  legal  deduction  based 
upon  that  premise,  be,  for  the  sake  of  the 
argument,  conceded,  the  contention  is, 
nevertheless,  without  merit,  because  of  the 
failure  of  the  railway  company  to  plead  or 
in  any  adequate  way  call  the  attention  of 
the  court  below  to  the  fact  that,  in  connec- 
tion with  the  proper  construction  of  the 
statute,  the  benefit  of  the  due  faith  and 
credit  clause  of  the  Constitution  of  the 
United  States  was  relied  on.  We  say  this 
because  the  statement  which  we  have  pre- 
viously made  of  the  case  fails  to  show  from 
first  to  last,  even  up  to  and  including  the 
application  for  rehearing,  the  assertion  of 
any  claim  to  the  protection  of  the  full  faith 
and  credit  clause.  Indeed,  that  statement 
not  only  shows  a  failure  to  make  such 
claim,  but  discloses  such  direct  and  express 
action  on  the  part  of  the  railway  company 
as  justly  to  give  rise  to  the  inference  that 
a  reliance  upon  any  claim  of  Federal  right 
resulting  from  the  full  faith  and  credit 
clause  was  not  thought  to  be  involved  in 
the  case.  We  say  this  because  the  frequent 
and  reiterated  assertions  of  Federal  right, 
based  solely  upon  tlie  eqiial  protection 
clause  of  the  14th  Amendment,  Bustain 
such  conclusion. 

Further,  even  if,  for  the  sake  of  the  ar- 
gument only,  the  failure  to  plead  the  full 
faith  and  credit  clause,  or  to  direct  the 
attention  of  the  court  below  to  the  fact 
that  reliance  was  placed  upon  that  clause, 
could  be  supplied  upon  the  theory  that,  as 
the  cause  of  action  was  based  upon  an  In- 
diana statute,  by  implication  the  due  faith 
and  credit  clause  was  necessarily  involved, 
nevertheless  the  contention  would  be  with- 
out merit.  This  follows  because,  as  pointed 
out  in  Finney  v.  Guy,  189  U.  S.  335,  340, 
47  L.  ed.  839,  S43,  23  Sup.  Ct.  Rep.  558, 
and  Allen  v.  Alleghenv  Co.  190  U.  S.  458. 
403,  49  L.  ed.  551,  555,  25  Sup.  Ct.  Rep. 
311,  it  is  not  true  to  say  that  necessarily 
in  every  case  where  the  court  of  one  state 
is  called  upon  to  determine  the  proper  con- 
struction of  a  statute  of  another  state,  a 
question  under  the  Constitution  of  the' 
United  States  arises.  Although  the  India- 
na statute  was  at  issue  and  its  meaning 
was  necessarily  inToWed,  the  duty  of  cm- 
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ttrniitg  it  rested  upon  the  court  below. 
Ihe  general  rule  is  that,  in  the  absence  of 
k  statute  to  the  contrary,  if  a  settled  con- 
struction bj  the  court  of  last  resort  of  a 
»tate  enacting  a  statute  is  relied  upon  to 
<ontrol  the  judgment  of  the  court  of  an- 
other state  in  interpreting  the  statute, 
oueh  settled  construction  must  be  pleaded 
jnil  proved.  Eastern  Bldg.  &,  L.  Asso.  v. 
rbaugh,  385  U.  S.  114,  46  L.  ed.  830,  2i 
Sup.  Ct.  Rep.  566,  and  cases  cited.  As, 
however,  it  is  not  asserted  that  there  was 
a  statute  of  Kentucky  controlling  the 
'fiurts  of  that  state  in  construing  the  stat- 
utes of  other  states,  and  as  there  was  no 
pleading  or  proof  as  to  the  existence  of 
any  such  settled  construction,  it  follows 
that  there  ia  nothing  presented,  which  can 
be  held  to  have  deprived  the  court  below 
of  its  power  to  exercise  "its  independent 
jndgment  in  interpreting  the  statute.  Our 
dnfy,  (rf  course,  is  conP.ned  to  determining 
nbe^er  error  was  committed  by  the  court 
below  as  to  the  Federal  questions  involved; 
and  as  it  is  impossible  to  predicate  error 
M  to  matters  not  pleaded  or  proved  in  the 
rourt  below,  which  were  essential  to  be 
pleaded  and  proved,  it  follows  that  the  con- 
tention concerning  the  denial  of  the  protcc- 
lUm  of  the  full  faith  and  credit  clause  fur- 
nishes no  ground  for  reversal.  Johnson  v. 
New  York  L.  Ina.  Co.  187  U.  S.  491,  4!».). 
47  L.  ed.  273,  274,  23  Sup.  Ct.  Rep.  194. 

The  equal  protection  of  the  late  clause. 
That  the  14th  Amendment  was  not  intend- 
fi  to  and  does  not  atrip  the  states  of  the 
I>ower  to  exert  their  lawful  police  author- 
ity is  settled,  and  requires  no  reference  to 
authorities.  And  it  is  equally  settled — as 
we  shall  hereafter  take  occasion  to  show 
—as  the  essential  result  of  the  elementary 
doctrine  that  the  equal  protection  of  the 
law  clause  does  not  restrain  the  normal 
■•Kercise  of  governmental  power,  but  only 
abuse  ia  the  exertion  of  such  authority, 
tlierefore  that  clause  is  not  offended  against 
-imply  because,  as  the  result  of  the  cxer- 
of  the  power  to  classify,  some  inequali- 
tv  may  be  occasioned.  That  is  to  say,  as 
the  power  to  classify  is  not  taken  away  hy 
the  (^ration  of  the  equal  protection  of 
the  law  clause,  a  wide  scope  of  legislative 
discreUon  may  be  exerted  in  classifying 
without  ecmfiieting  with  tiie  eonsUtutioual 
prohibition. 

It  ts  beyond  doubt  foreclosed  that  the 
Indiana  statute  does  not  offend  against  the 
equal  proti>rtion  dann  of  the  Mtti  Amend- 
ment, becauae  it  snbjeets  railroad  em- 
ployen  to  a  different  rule  as  to  the  doc- 
triM  of  fellow  Mrvant  from  that  which 
prefiUa  as  to  other  employmenta  in  that 
■tata.  Tullis  r.  lAke  Erie  ft  W.  S.  Co. 
175  n.  a  S48.  44  L.  ed.  192,  SO  Sup.  Ct. 
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Rep.  136;  Pittsburgh,  C.  C.  A  St.  L.  B.  Co. 
v.  Rosa,  212  U.  S.  660,  53  L.  ed.  862,  28 
Sup.  Ct.  Rep.  688.  But  while  conceding 
this,  the  argument  is  that  claasiflcatiw  of 
railroad  employees  fbr  the  purpose  of  the 
doctrine  of  fellow  servant  can  only,  con- 
sistently with  equality  and  uniformity,  em- 
brace such  employees  when  exposed  to 
dangers  peculiarly  resulting  fr<Mn  the  op«n-- 
ation  of  a  railroad,  thus  affording  ground 
for  distinguishing  them  for  the  purpose  of 
classification  from  coemployees  not  subject 
to  like  hazards  or  employees  engaged  in 
other  occupations.  The  argument  is  thus 
stated:  "Plaintiff  in  error  does  not  ques- 
tion the  right  of  the  legislature  of  Indiana 
to  classify  railroads  in  order  to  impose 
liability  upon  them  for  injuries  to  their 
employees  incident  to  railroad  hazards,  but 
it  does  insist  that,  to  make  this  a  consti- 
tutional exercise  of  legislative  power,  the 
liability  of  tho  rftilroads  must  be  made  to 
depend  upon  the  cluiniftor  of  the  employ- 
ment, and  not  upon  the  character  of  the 
employer."  Thus  stated,  the  argument 
tends  to  confuse  the  question  for  decision, 
since  there  is  no  contention  that  the  stat- 
ute as  construed  'basea  any  classification 
upon  some  supposed  distinction  in  the  per- 
son of  the  employer.  The  idea  evidently 
intended  to  be  expressed  by  the  argument 
is,  that  although,  speaking  in  a  general 
sense,  it  be  true  that  the  hazards  arising 
from  the  operation  of  railroads  are  such 
that  a  clsasiflcation  of  railroad  employees 
is  juatified,  yet,  as  in  operating  railroads 
some  employees  are  subject  to  risks  pe- 
culiar to  such  operation,  and  others  to 
risks  which,  however  serious  they  may  be, 
are  not,  in  the  proper  sense,  risks  arising 
from  the  fact  that  the  employees  -  are  en- 
gaged in  railroad  work,  the  legislative  au- 
thority in  classifying  may  not  confound 
the  two  by  considering  in  a  generic  sense 
the  nature  and  character  of  the  work  per- 
formed by  railroad  employees  collectively 
considered,  hut  must  consider  and  separate- 
ly provide  for  the  distinctions  occasioned 
by  the  varying  nature  and  character  of  the 
duties  which  railroad  opemtives  may  be 
called  upon  to  discharge.  In  other  words, 
reduced  to  its  ultimate  analysis  the  con- 
tention comes  to  this:  that  by  the  opera- 
tion of  the  equal  protection  clause  of  the 
14th  Amendment,  the  states  are  prohibited 
from  exerting  their  legitimate  police  pow- 
ers upon  grounds  of  the  generic  distinction 
obtaining  between  persons  and  things,  how- 
ever apparent  such  distinction  may  be ;  but, 
on  the  contrary,  must  legislate  upon  the 
basis  of  a  minute  consideration  of  the  dis- 
tinctions which  may  arise  from  accidental 
circumstances  as  to  the  persons  and  thingt 
coming  within  the  general  elass  provided 
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for.  When  the  propoBition  ia  thus  accu- 
rately fixed,  it  necessarily  results  that  in 
effect  it  denies  the  existence  of  the  power 
to  classify,  and  hence  must  rest  upon  the 
assumption  that  the  equal  protection  clause 
of  the  14th  Amendment  has  a  scope  end  ef- 
fect upon  the  lawful  authority  of  the  states 
contrary  to  the  doctrine  maintained  hy  this 
court  without  deviation.  This  follows, 
since  the  necessary  consequence  of  the  argu- 
ment  is  to  virtually  challenge  the  legisla- 
tive power  to  classify,  and  the  numerous 
decisions  upholding  that  authority.  To 
this  destructive  end  it  is  apparent  the  ar- 
gument must  come,  since  it  assumes  that 
liowever  completely  a  classification  may  be 
justified  by  general  considerations,  such 
classification  may  not  be  made  if  inequali- 
ties be  detected  aa  to  some  persons  em- 
braced within  the  general  class  by  a  criti- 
cal analysis  of  the  relation  of  the  persona 
or  things  otherwise  embraced  within  the 
general  class.  A  brief  reference  to  some 
of  the  cases  dealing  with  the  power  of  a 
state  to  classify  will  make  the  error  of  the 
contention  apparent. 

In  Magoun  v.  Illinoia  Trust  &  Sav.  Bank, 
170  U.  S.  294,  42  L.  ed.  1043,  18  Sup.  Ct. 
Rep.  694,  while  declaring  that  the  power  of 
a  state  to  distinguish,  select,  and  classify 
objects  of  legislation  was,  of  course,  not 
within  limitation,  it  was  said,  "necessarily 
thia  power  must  have  a  wide  range  of  dis- 
cretion." ^fter  referring  to  various  deci- 
sions of  this  court,  it  was  observed: 

"There  is  therefore  no  precise  application 
of  the  rule  of  reasonableness  of  classifica- 
tion, and  the  rule  of  equality  permits  many 
practical  inequaliti^.  And  necessarily  so. 
In  a  classification  for  gOTemmental  pur- 
poses there  cannot  be  an  exact  exclusion 
or  inclusion  of  persons  and  things." 

Again  considering  the  subject  in  Orient 
Ins.  Co.  T.  Daggs,  172  U.  S.  &57,  43  L.  ed. 
652,  19  Sup.  Ct.  Rep.  281,  it  was  reiterated 
that  the  legislature  of  a  state  has  neces- 
sarily a  wide  range  of  discretion  in  dis- 
tinguishing, selecting,  and  clasaifying,  and 
it  was  declared  that  it  was  sufficient  to 
satisfy  the  demand  of  the  Constitution  if 
a  classification  was  practical,  and  not  palp- 
ably arbitrary. 

In  Minnesota  Iron  Co.  Kline,  190  U.  S. 
593,  SO  L.  ed.  322,  26  Sup.  Ct.  Rep.  169,  a 
statute  of  Minnesota,  providing  that  the 
liability  of  railroad  companies  for  damages 
to  employees  should  not  be  diminished  by 
reason  of  accident  occurring  through  the 
negligence  of  fellow  servants,  was  held  not 
to  discriminate  against  any  class  of  rail- 
roads, or  to  deny  the  equal  protection  of 
the  laws  because  of  a  proviso  .which  ex- 
*  cepted  emplovera  engaged  in  construction  of 
new  and  unopened  railroads.  In  the  course 
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of  the  opinion  the  court  said  (p.  59S)  : 
"The  whole  case  is  put  on  the  proviso,  and 
the  argument  with  regard  to  that  is  merely 
one  of  the  many  attempts  to  impart  an 
overmaUiematical  nicety  to  the  prohibitions 
of  the  14th  Amendment."  These  principles 
were  again  applied  in  Martin  v.  Pitts- 
burg 4  h.  E.  R.  Co.  203  U.  S.  284,  51  L. 
ed.  184,  27  Sup.  Ct.  Rep.  100,  8  A.  &  E. 
Ann.  Cas.  87,  and  the  doctrines  were  also 
fully  considered  and  reiterated  at  this  term 
in  Southwestern  Oil  Co.  v.  Texas,  217  L'. 
6.  1J4,  64  L.  ed.  688,  30  Sup.  Ct.  Rep.  496. 

And  coming  to  consider  the  concrete  ap- 
plication made  of  these  general  principles 
in  the  decisions, of  this  court  which  have 
construed  the  statute  here  in  question,  and 
statutes  of  the  same  general  charaetn-  en- 
acted in  states  other  than  Indiana,  we 
think,  when  rightly  analyzed,  it  will  appear 
that  they  are  decisive  against  the  conten- 
tion now  made.  It  is  true  that  in  the  TuUis 
Case,  which  came  here  on  certificate,  the 
nature  and  character  of  the  work  of  the 
railroad  employee  who  was  injured  was  not 
stated,  and  that  reference  in  the  course  of 
the  opinion  was  made  to  some  state  cases, 
limiting  the  right  to  classify  to  emplt^ees 
engaged  in  the  movement  of  trains.  But 
that  it  was  not  the  intention  ci  the  court 
to  thereby  intimate  that  a  classification,  if 
not  BO  restricted,  would  be  repugnant  to 
the  equal  protection  clause  of  the  14th 
Amendment,  will  be  made  clear  by  observ- 
ing that  the  previous  case  of  Chicago,  K. 
A  W.  R.  Co.  V.  Pontius,  1S7  IT.  S.  209,  39 
L.  ed.  G73,  16  fr,vip.  Ct.  Rep.  585,  was  cited 
approvingly,  in  which,  under  a  statute  of 
Kansas  classifying  railroad  employees,  re- 
covery was  allowed  to  a  bridge  carpenter 
employed  by  the  railroad  company,  who 
was  injured  while  attempting  to  load  tim- 
ber on  a  car.  And  in  the  opinion  in  the 
Pontius  case  there  was  approvingly  cited 
a  decision  of  the  court  of  appeals  of  the 
eighth  circuit  (Chicago,  B.  I.  ft  P.  R.  Go. 
v.  Stahlcy.  11  0.  C.  A.  88,  27  U.  8.  App. 
157,  62  Fed.  362),  wherein  it  was  held  that, 
under  the  same  statute,  an  employee  in- 
jured in  a  roundhouse  while  engaged  in 
lifting  a  driving  rod  for  attachment  to  a 
new  engine  could  recover  by  virtue  of  the 
statute.  All  this  is  made  plainer  by  the 
ruling  in  St.  Louis  Merchants'  Bridge  Ter- 
minal R.  Co.  T.  Callahan,  1B4  0.  S.  628, 
48  L.  ed.  11S7,  24  Sup.  Ct.  Rep.  867,  where, 
upon  the  authority  of  the  Tullis  case,  the 
court  afBrmed  a  judgment  of  the  supreme 
court  of  Missouri,  which  held  that  recovery 
might  be  had  by  a  section  hand  upon  a 
railroad,  who,  while  engaged  in  warning 
passersby  in  a  street  beneath  an  overhead 
bridge,  was  stniek  by  a  tie  thrown  frun 
the  structnre. 
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Wbilc,  u  we  have  prerlously  said,  it  is 
bue  titere  are  state  deciBioiu  dealing  with 
statvtcB  classifying  railroad  employees  sus- 
ttining  tlie  restricted  power  to  classify 
wbieh  is  here  insisted  upon,  we  do  not 
think  it  is  necessary  to  review  them  or  to 
notice  those  tending  to  the  contrary.  They 
are  referred  to  In  the  opinion  rendered  in 
the  court  below.  Nor  do  we  think  our  duty 
in  this  respeet  is  enlarged  because  since 
the  judgment  below  was  rendered,  the  court 
of  last  resort  in  Indianli  (Indianapolis 
Traction  Co.  v.  Kinney,  171  Ind.  812,  23 
L.R.A.(N.S.)  711,  85  N.  E.  954,  and  Qeve- 
lind,  C.  C.  A  St.  L.  K.  Oo.  T.  Poland,  de- 
eided  April  20,  1910,  91  N.  B.  694)  has, 
upon  the  theory  that  it  was  necessary  to 
save  the  statute  in  question  from  being  de- 
clared repugnant  to  the  equality  clause  of 
the  state  Gonstitation  and  the  14th  Amend- 
ment, unequivocally  held  that  the  statute 
must  be  construed  as  restricted  to  em.- 
ployees  engaged  in  train  service. 

Affirmed. 


UWlTliD   STATES  CIBOUIT  OOVRT 

OF  appeaijS,  eighth  cmcviT. 

CHICAGO,  MILWAUKEE,  ft  ST.  PAUL 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

MAKIE  M.  WESTBY,  Admrx.,  etc.,  of  Mar- 
tin We8tby>  Deceased. 

(102  0.  C.  A.  66,  178  Fed.  819.) 

^iployers'  liability  law  —  equal  pro- 
tection of  laws  olasslfltuUlon  — 
fcqulsltea. 

1.  The  employers'  liability  law  of  South 
Dakota  (Laws  1907,  chap.  219)  excepts  from 
th«  general  law  of  the  state  all  common  car- 
riers and  all  their  employees,  subjects  the 
former  to  and  grants  to  the  latter'  causes  of 
action  for  injuries  to  the  employees  caused 
by  the  negligence  of  their  fellow  servants, 
and  for  those  to  which  their  own  negligence 
contributes,  while  no  such  liabilities  are 
imposed  upon  other  employers,  and  no  such 
riniti  are  granted  to  other  employees.  The 
l«h  Amendment  to  the  Constitution  forbids 
any  stete  to  "deny  to  any  person  the  equal 
protection  of  the  laws."  Held; 

(1)  Legislatures  of  states,  for  some 
sound  reason  of  necessity  or  propriety  in- 
herent in  the  subjects  of  their  legislation, 
may  classify  those  subjects  and  make  laws 
applicable  to  one  class  that  are  inapplica- 
ble to  another,  but  may  not  make  such  clas- 
■iflcation  arbitrarily. 

(2)  There  are  three  indispensable  con- 

Headnotes  by  Sahbobn,  (Jircait  Judge. 


Note.  —  As  to  validity  of  statutes  abro- 

Ctisg  the  fellow -servant  rule,  see  note  to 
visviUe  &  N.  R.  Ca  t.  Helton,  ante,  84. 
47  L.B^.{N.S.) 


ditions  to  a  constitutional  impwition  by  a 
state  of  liabilities  or  burdens  upon,  and 
to  a  constitutional  grant  by  a  state  of  rights 
or  privileges  to,  the  members  of  a  class  that 
other  members  of  the  state  may  not  bear 
or  enjoy: 

(a)  There  must  be  snch  a  difference  be* 
tween  the  situation  and  circumstances  of 
all  the  meml>erB  of  the  class  and  the  situa- 
tion  and  circumstances  of  all  other  mem- 
bers of  the  state  in  relation  to  the  subjects 
of  the  discriminatory  legislation  as  pre- 
sents a  just,  natural  reason  for  the  differ- 
ence made  in  their  liabilities  and  burdens^ 
and  in  their  rights  and  privileges. 

(b)  No  one  who  does  not  belong  to  the 
class  may  be  included  therein,  and  all  the 
members  of  the  class  must  be  treated  alike. 

(c)  All  who  are  in  a  situation  and  cir- 
cumstances relative  to  the  subjects  of  the 
discriminatory  legislation  indistinguishable 
from  those  of  the  members  of  the  class  must 
be  brought  under  the  influence  of  the  law, 
and  treated  by  it  in  the  same  way  as  are  the 
members  of  the  class. 

(3)  The  employers'  liability  law  of  South 
Dakota  fulfils  neither  of  these  conditions, 
and  is  violative  of  the  prohibition  of^  un- 
equal laws  contained  in  the  14th  Amend- 
ment, because  there  is  no  sound  reason  of 
necessity  or  propriety  for  the  difference  of 
liabilities  and  rights  it  makes  between  the 
masters  and  servants  in  the  class  it  forms 
and  other  masters  and  servants  in  the  state 
in  the  same  situation  and  circumstances 
relative  to  its  subject-matter  as  the  mem- 
bers of  the  class,  and  because  it. does  not 
subject  to  its  provisions  all  masters  and 
servants  who  are  in  the  same  situation  and 
circumstances  relative  to  its  subject-matter 
as  the  members  of  the  class  it  forms. 
Same  —  construction. 

2.  The  employers'  liability  act  of  South 
Dakota,  which,  by  its  terms,  subjects  every 
common  carrier  encaged  in  commerce  in  the 
state  to  liability  for,  and  grants  to  every 
employee  of  every  such  carrier  a  cause  of 
action  for,  injuries  to  the  employee  caused 
by  the  negligence  of  a  fellow  servant,  and 
for  those  contributed  to  by  his  own  negli- 
gence, may  not  be  limited  by  construction 
to  a  constitutional  class,  to  common  car- 
riers using  the  agency  of  steam  or  other 
powerful  agency,  and  operating  engines, 
trains,  or  other  ponderous  machinery,  and 
their  servants  engaged  in  hazardous  and 
dangerous  occupations,  and  then  sustained. 
Statute  —  partial  Invalidity  —  when 

sustainable. 

3.  Where  a  part  of  a  statute  is  constitu- 
tional and  a  part  is  unconstitutional,  the 
former  may  be  sustained  in  proper  cases, 
while  the  latter  fails. 

Indispensable  conditions  of  such  a  result, 
however,  are  that:  (a)  The  constitutional 
part  and  the  unconstitutional  part  are  ca- 
pable of  separation  so  that  each  part  may 
be  read  and  may  stand  by  itself;  (b)  the 
unconstitutional  part  is  not  so  connected 
with  the  general  scope  of  the  law  as  to  make 
it  impossible,  if  it  is  stricken  out,  to  give 
effect  to  the  apparent  intention  of  the  legis- 
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lature  in  nmeting  the  law;  (c)  the  in- 
sertion of  words  or  terms  is  not  necessary 
to  separate  the  constitutional  part  from  the 
UDconatitutional  part,  and  to  give  effect  to 
the  former  alone. 

Constltntlonal  law  —  l^lslattTe  claaalfl- 
oatlon  —  oonsldenUton  ~  Jndtelal  lec- 

Islation. 

4.  Where  the  legislature  of  a  state  has 
included  is  a  law  by  general  language  nu- 
merous subjects  or  persone,  and  aas  made 
no  limitation  or  exception,  the  legal  pre- 
sumption is  that  it  IB  intended  to  make 
none,  and  it  would  be  judicial  legislation  for 
a  court  to  do  so. 

Same  —  limitation  ttj  Judicial  construc- 
tion. 

6.  A  statute  of  a  state  which  includes  by 
general  language  in  a  single  class  those 
within  and  those  without  the  constitution- 
al clasa  may  not  be  limited  by  judicial  con- 
struction to  the  latter  class  and  then  sua- 
tained. 

(April  12,  1910.) 

ERROR  to  tlie  Clroidt  Court  of  fhe 
*United  States  for  the  District  ot  South 
Dakota  to  review  a  judgment  in  plaintiff*s 
favor  in  an  action  bronght  to  recorer  dam- 
ages for  the  all^[ed  negligent  killing  (tf 
plaintive  intestate.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Argued  before  Sanhom,  Circuit  Judge, 
and  Rirw  and  William  K.  Munger,  District 
Judges. 

Messrs.  William  6.  Porter  and  Charles 
E.  Troman,  for  plaintiff  in  error: 

The  statute  denies  to  the  railway  com- 
pany equal  protection  of  the  law,  in  that 
its  daasifleation  is  arbitrary  and  regardless 
of  the  fact  tiiat  the  railway  company  may 
be  affected  by  the  statute  when  engaged  in 
some  clerical  or  other  business,  the  nature 
of  which  does  not  warrant  classiflcatltm. 

Oulf,  G.  &  S.  F.  R.  Co.  V.  ElliB,  185  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  265; 
State  T.  Loomia,  116  Mo.  307.  21  L.R.A.  78B, 
22  S.  W.  350;  Johnson  T.  St.  Paul  ft  D. 
R.  Co.  .  48  Minn.  222,  8  luSUk.  419,  46  N. 
W.  166;  Schiis  T.  Power-Simpson  Co.  86 
Minn.  447,  68  L.R.A.  887,  89  N.  W.  68; 
Lavallee  t.  St.  Paul,  M.  ft  M.  R.  Co.  40 
Minn.  249,  41  W.  974;  Indianapolis 
Union  R.  Co.  t.  Houlihan,  167  Ind.  494, 
64  I1.R.A.  787,  60  N.  E.  943;  Indianapolis 
Traction  ft  Terminal  Co.  t.  Kinney,  171 
Ind.  612,  23  LJl.A.(N.8.)  711,  85  K.  E. 
966;  People  t.  Smith,  108  Mich.  627,  32 
L.R.A.  868,  62  Am.  St.  Rep.  716,  66  N.  W. 
382;  Malone  t.  Burlington,  C.  R.  A  N.  R. 
Co.  66  Iowa,  417,  64  Am,  Sep.  11,  21  N.  W. 
766;  Luce  T.  Chicago,  St.  P.  M.  ft  O.  R. 
Co.  67  Iowa,  76.  24  N.  W.  600;  Mataon  t. 
Chicago,  R.  I.  ft  P.  R.  Co.  68  Iowa,  22,  26 
K.  W.  911;  Pearson  T.  Chici^,  M.  ft  St. 
47  LJLA.(N.8.) 


P.  R.  Co.  47  Minn.  9.  49  N.  W.  302;  Smith 
V.  Burlington,  C.  R.  ft  X.  R.  Co.  59  Iowa. 
78,  12  N.  W.  763;  Funk  v.  St.  Paul  City 
R.  Co.  61  Minn.  435,  29  L.BJL  208,  52 
Am.  St.  Rep.  608,  63  X.  W.  1099,  16  Am. 
Neg.  Caa.  826;  MoLeod  v.  Chicago  ft  N.  W. 
R.  Co.  126  Iowa,  270,  101  N.  W.  77;  Sams 
T.  St.  Louis  ft  M.  River  R.  Co.  174  Mo.  S3. 
61  L.R.A.  475,  73  S.  W.  686. 

The  act  grants  privileges  to  a  class  of 
employees  without  any  justiflcation  for  the 
classification. 

Gulf,  C.  ft  S.  F.  R.  Co.  T.  Ellis,  166  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  226; 
Indianapolis  Union  R.  Co.  v.  Houlihan,  167 
Ind.  494,  54  LJI.A.  787,  60  X.  E.  943;  In- 
dianapolis Tracti(m  ft  Terminal  Co.  v.  Kin- 
ney, 171  Ind.  612,  23  L.R.A.(N.S.)  711.  86 
N.  E.  954;  People  T.  Smith,  108  Mich.  827, 
32  L.RJ^.  868,  62  Am.  St  Rep.  716,  66  N. 
W.  382;  Johnson  St.  Paul  ft  D.  R.  Co. 
43  Minn.  222,  8  L.R.A.  419,  45  N.  W.  166; 
Scbus  T.  Powttrs-Simpeon  Co.  86  Sfinn.  447, 
69  LJLA.  887,  89  N.  W.  68;  LavaUee  t. 
St  Paul.  H.  ft  M.  R.  Co.  40  Minn.  249,  41 
N.  W.  974;  Luce  v.  Chicago.  St  P.  M.  ft  O. 
R.  Co.  67  Iowa.  76,  24  N.  W.  600;  Matson 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  68  Iowa,  22, 
25  N.  W.  911;  Smith  v.  Burlington,  C.  R. 
ft  N.  R  Co.  69  Iowa,  73.  12  N.  W.  768; 
Funk  T.  St.  Paul  City  R.  Co.  61  Minn.  436, 
29  LJEt.A.  208,  62  Am.  St  Rep.  608,  68  K. 
W.  1099,  16  Am.  Keg.  Cas.  326;  McLeod 
V.  Chicago  ft  X.  W.  R.  Co.  126  Iowa,  270, 
101  N.  W.  77;  Sams  v.  St.  Louis  ft  M.  River 
R.  Co.  174  Mo.  58,  61  L.B^.  476.  73  8.  W. 
686. 

The  act  grants  privil^es  to  a  claaa  of 
employees  while  others,  engaged  in  the  same 
employment,  undor  the  sune  circumstances, 
are  excluded,  and  are  not  given  equal  pro- 
tection of  the  law. 

Lodi  Twp.  V.  SUte,  51  N.  J.  L.  402,  6 
L.R.A.  66,  18  AtL  749;  State  «e  rel.  Van 
Riper  v.  ParsonB,  40  N.  J.  L.  128,  29  Am. 
Rep.  210;  Johnson  v.  St  Paul  ft  D.  R.  Ca 
48  Minn.  222,  8  L.R.A.  410.  45  N.  W.  156; 
Bedford  Quarries  Co.  v.  Bough,  168  Ind. 
671,  14  L.RJ1.(N.S.)  418,  80  N.  E.  629;  Re 
Washington  Street  132  Pa.  257,  7  LJLA. 
103,  19  Atl.  219;  Frorer  v.  People,  141  111. 
171,  16  L.R.A.  492,  31  N.  E.  396;  Angell  v. 
Cass  County,  11  X.  D.  256,  91  X.  W.  72; 
Evansville  T.  State,  118  Ind.  426,  4  L.R.A. 
93,  21  X.  E.  267;  Van  Harlingen  v.  Doyle, 
184  Cal.  58,  64  L.R.A.  771,  66  Pae.  44; 
State  V.  Oarbroski,  111  Iowa,  496,  56 
L.R.A.  670,  82  Am.  St.  Rep.  624,  82  X.  W. 
069;  Re  Keymer,  148  X.  Y.  219,  35  L.RJI. 
447,  42  N.  E.  667;  Dixon  Poe,  159  Ind. 
492,  60  L.R.A.  308,  96  Am.  St.  Rep.  309,  65 
X.  E.  618;  San  Mateo  County  v.  Southern  P. 
R.  Go.  8  Bawy.  288,  18  Fed.  732;  Comiollr 
T.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  668, 
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46  L.  ed.  679,  689,  22  Sup.  Ct.  Bep.  431; 
Cottiog  V.  KflnsaB  City  Stock  Yards  Co. 
fCotting  V.  Godard),  183  V.  S.  79,  109,  46 
L.  ed.  92,  108,  22  Sup.  Ct.  Kep.  30;  Gulf,  C. 
4  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  150,  41  L. 
td.  666,  17  Sup.  Ct.  Rep.  2SS;  Louisville  ft 
S.  R.  Co.  V.  Railroad  Commission,  19  Fed. 
679;  Crescent  Liquor  Co.  t.  PUtt,  148  Fed. 
900;  Shaver  v.  Pennsylvania.  Co.  71  Fed. 
Ml;  Longview  v.  Crawfordsville,  164  Ind. 
124,  88  L.B.A.  622.  73  N.  E.  78,  3  Ann. 
Cai.  496;  Raner  v.  Williams,  118  Cal.  401, 
50  Pac.  691;  Sutton  v.  State,  96  Tenn. 
710,  33  L.R.A.  689,  36  S.  W.  697;  State 
ex  rel.  Holt  v.  Denny,  118  Ind.  449,  4 
LRJL  65,  21  N.  E.  274;  Ballard  v.  Missis- 
•ippi  Cotton  Oil  Co.  81  Miss.  507,  62  L.R.A. 
407.  95  Am.  St.  Rep.  476,  84  So.  633; 
Lontmlle  ft  N.  R.  Co.  v.  Kentucky.  183  U. 
8.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  96 ; 
Employer*'  Liability  Cases  (Howard  v.  Illi- 
Boia  C.  R.  Co.)  207  U.  S.  463,  62  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141;  Hoxie  v.  New 
York,  N.  H.  ft  H.  R.  Co.  82  Conn.  352,  73 
Atl.  754.  17  Ann.  Caa.  324.  21  Am.  Neg.  Rep. 
42;  Henderson  v.  Walker,  56  Ga.  481;  Mc- 
Kivergan  v.  Akzander  ft  E.  Lumber  Co.  124 
Wii.  60,  102  N.  W.  332.  17  Am.  Neg.  Rep. 
751;  Campbell  v.  Cook.  86  Tex.  630.  40 
Am.  St.  Rep.  878,  26  S.  W.  486. 

The  statute,  in  assuming  to  affect  "every 
common  carrier,"  excludes  some  whose  busi- 
ness IB  inherently  hazardous,  and  includes 
others  whose  business  is  not  inherently  liaz- 
•rdouB,  and  so  unwarrantedly  favors  f  o:iic 
and  unjustly  discriminates  against  ut!i<.-r». 

Cooley,  Const.  Lim.  8th  ed.  p.  4H2;  Jliitcli- 
inson,  Carr.  3d  ed.  §  68;  Employers'  Lia- 
bility Cases  (Howaid  v.  Illinois  C.  R.  Co.) 
207  U.  S.  483,  62  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141;  Lincoln  Street  R.  Co.  v.  McClel- 
lan,  54  Neb.  872,  69  Am.  St.  Rep.  736,  74  N. 
W.  1074. 

Messrs.  A.  B.  Klttrldge.  Hans  Urdahl, 
and  Edwin  R.  Wlnans  for  defendant  in 
error. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

At  about  9  o'clock  in  the  morning  on  a 
bright  day  in  December,  as  Martin  Westby, 
a  section  foreman,  was  walking  west  on  the 
northerly  track  of  the  Chicago,  Milwaukee, 
A  St.  Paul  Railway  Company  at  Madison, 
in  South  Dakota,  one  of  its  passenger 
traina,  which  was  backing  from  the  station 
in  order  to  change  engines,  overtook  and 
■tmA  him.  The  plaintiff  below  was  the 
widow  and  administratrix  of  his  estate,  and 
fthe  brought  this  action  and  recovered  a 
jadgment  for  the  benefit  of  herself  and 
their  minor  children  under  the  employers' 
tiabitify  act  of  February  20,  1907  (chap. 
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219  of  the  Session  Laws  of  South  Dakota 
for  2907),  which  provides: 

"Section  I.  That  every  common  carrier 
engaged  in  trade  or  commerce  in  the  state 
of  South  Dakota  shall  be  liable  to  any  of 
its  employees,  or  in  case  of  bis  death,  to  his 
personal  representative  for  the  benefit  of 
his  widow  and  children,  if  any;  if  none, 
then  for  his  parents;  if  none,  then  for  his 
next  of  kin  dependent  upon  him,  for  all 
damages  which  may  result  from  the  n^li- 
gence  of  any  of  its  officers,  agents,  or  em- 
ployees, or  by  reason  of  any  defect  or  in- 
Bufficieocy  due  to  its  negligence  in  its  cars, 
engines,  appliances,  machinery,  track,  road> 
bed,  ways,  or  works. 

"Sec.  2.  That  in  all  acUons  hereafter 
brought  against  any  common  carrier  to  re- 
cover damages  for  personal  injuries  to  an 
employee,  or  where  such  injuries  have  re- 
sulted in  his  death,  the  fact  that  the 
employee  may  have  been  guilty  of  con* 
tributory  n^ligence  shall  not  bar  a  re- 
covery where  his  contributory  n^ligence 
was  less  than  the  negligence  of  the  em- 
ployer, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee. 
All  questions  of  negligence  and  contributory 
n^ligence  shall  be  for  the  jury." 

There  are  many  specifications  of  alleged 
error  in  this  case  which  involve  grave  ques- 
tions of  law  i  but  the  face  of  the  record  dis- 
closes an  error  which  was  probably  in- 
advertently made,  but  from  which  there 
seems  to  be  no  escape.  It  is  that  the  court 
struck  out  the  testimony  of  Mr.  Miller,  a 
witness  for  the  defendant,  and  the  con- 
ductor of  the  train  that  struck  Westby, 
upon  the  issue  whether  or  not  that  train 
was  executing  a  switching  movement  when 
the  accident  happened.  The  materiality 
and  importance  of  this  testimony  will  ap- 
pear from  a  brief  statement  of  the  plead- 
ings, the  course  of  the  trial,  and  the  charge 
of  the  court  relative  to  this  issue. 

The  administratrix  alleged  in  her  com- 
plaint, among  other  things,  that  Mr.  West- 
by was  one  of  the  section  foremen  and  yard- 
masters  of  the  defendant;  that  he  knew  its 
rules;  that  rule  60  was  that  "when  a  train 
is  pushed  by  an  engine,  except  when 
switching  and  making  up  trains  in  yards,  a 
trainman  must  be  stationed  on  the  front  of 
the  leading  car  with  proper  signals  so  as  to 
perceive  the  first  sign  of  danger  and  im- 
mediately signal  the  engineer;"  that  it  had 
always  been  the  custom  at  Madison  to  obey 
this  and  other  rules;  that  Westby  relied 
upon  this  rule  and  the  custom  of  obeying  it, 
and  while  he  was  engaged  in  the  discharge 
of  his  duty  as  section  foreman  the  defendant 
backed  the  passenger  train  upon  him  with* 
out  ai^  trainman  upon  the  leading  car  and 
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struck  him.  Tfae  defendant  in  Its  uuwer 
denied  all  negligence  on  its  part,  and  among 
other  thln^  denied  that  it  had  been  tiic 
custom  of  its  employees  at  Madison  to 
obey  rule  00,  and  that  Mr.  Westby  relied 
upon  the  rule  or  upon  any  such  custom, 
and  averred  that  the  rule  yna  inapplicable 
to  the  train  which  struck  him  because  it 
was  switching,  and  that  he  was  guilty  of 
negligence  which  directly  contributed  to  his 
death.  These  facts  were  disclosed  by  the 
trial.  The  accident  happened  in  the  rail' 
road  yard  at  Madison  where  there  were 
many  railroad  tracks.  Among  these  were 
two  called  the  "Bristol -Madison  track"  and 
the  "Wessington  Springs-Madison  track," 
which  extended  east  and  west,  parallel  to 
each  other,  and  about  14  feet  apart  from 
center  to  center,  from  a  point  about  600 
feet  east  of  Union  avenue  to  a  point  several 
hundred  feet  west  of  that  avenue.  Union  ave- 
nue crossed  these  tracks  at  right  angles.  One 
hundred  and  tbirty-ttiree  feet  west  of  it  and 
on  the  north  side  of  the  tracks  was  a  tool- 
house,  and  about  1,300  feet  east  of  it  was 
the  depot.  The  Bristol -Madison  track  was 
the  northerly  track,  and  there  was  a  switch 
about  600  feet  east  of  Union  avenue  over 
which  passenger  trains  coming  from  the 
west  on  the  Bristol-Madison  track  passed 
on  to  the  Wessington  SpringB-Kfodison 
track  to  reach  the  depot. 

Two  passenger  trains  going  east,  one  from 
Bristol  on  the  Bristol- Madison  track  and  one 
from  Wessington  Springs  on  the  Wessington 
Springs-Madison  track,  were  due  at  Madi- 
son about  the  time  of  the  accident,  and  the 
Bristol-Madison  train  changed  engines 
there.  When  that  train  arrived,  the  Wess- 
ington Springs  train  had  not  come  in,  and 
the  Bristol  train  stopped  about  30  feet 
west  of  Union  avenue,  and  Westby,  who, 
with  two  section  men,  was  at  work  on  a 
switcli  just  south  of  the  Wessington  Springs 
track,  talked  with  some  of  its  erew.  The 
Bristol  train  then  went  on  across  the  switch 
upon  the  Wessington  Springs  track  and  to 
the  station,  delivered  its  passengers  and 
haggage,  and  then  backed  up  across  the 
Bwitcli  again  onto  its  own  track  and  across 
Union  avenue  in  order  to  change  its  engine. 
When  it  passed  over  the  switch,  the  con- 
ductor and  the  brakeman  got  off  the  rear 
end  of  the  train  to  attend  to  the  switch  and 
the  train  respectively,  and  left  no  one  there. 
The  train  backed  slowly  up  along  its  own 
track.  The  Wessington  Springs  train  was 
then  coming  in  from  the  west,  and  as  the 
rear  of  the  Bristol  train  backed  up  over 
Union  avenue,  Westby  had  left  his  work 
just  south  of  the  Wessington  Springs  track, 
had  crossed  that  track,  and  was  walking 
along  on  the  Bristol  track  toward  the  tool- 
house  in  order  to  get  some  plugs.  As  he 
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walked  along  this  track,  the  rear  of  tlie 
Bristol  train  overtook  and  knocked  him 
down.  If  there  had  been  a  trainman  on  the 
rear  of  the  train,  it  is  probable  that  ha 
would  have  seen  Westby,  would  have  given 
him  a  signal,  and  would  have  saved  him; 
but  there  was  no  one  on  the  rear  of  the 
train  at  the  time  of  the  accident  If  Mr. 
Westby  had  looked  (o  the  east  along  the 
north  track,  which  was  free  from  all  ob- 
structions, either  when  he  went  upon  it  or 
while  he  was  walking  along  it,  it  is  prob- 
ble  that  he  would  have  seen  the  train  back- 
ing towards  him,  and  that  lie  would  have 
saved  himself.  Testimony  was  introduced 
before  the  jury  that  the  fatal  movement  of 
the  Bristol  train,  was,  and  tliat  it  was  not, 
a  Bwitcliing  movement,  and  the  court  in- 
structed the  jury  that  "in  determining 
whether  the  employees  in  charge  •  of  the 
train  were  negligent,  you  will  consider  the 
evidence  of  the  witnesses  as  to  whether  this 
train  movement  that  resulted  in  the  death 
of  Westby  came  within  rule  60,  or  whether 
it  was  a  switching  movement,  so  as  to  ex- 
clude it  from  that." 

Mr.  Miller,  the  conductor  of  the  Bristol 
train,  testified  upon  this  issue  without  ol>- 
jection  on  Saturday  afternoon,  April  26, 
ld09,  as  follows: 

Q.  Take  this  movement  from  the  time 
you  moved  back,  gave  the  signal  to  move 
back  to  change  that  engine,  and  to  get  out 
of  the  way  of  the  other  train,  up  to  tho 
time  you  returned  to  the  station  again, 
what  was  the  character  of  that  movement? 

A.  It  would  be  switching.  We  could  not 
call  it  anything  else. 

Q.  How  many  classes  of  movements  are 
there  of  trains  and  can? 

A.  Two. 

Q.  What  are  they? 

A.  One  would  be  switching  and  the  other 
would  be  leaving  a  station. 
Q.  What  would  you  call  the  lattort 
A.  Road  movement. 
Q.  Train  line  movementi 
A.  Yes,  sir. 
Q.  Traffic  movement  T 
A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  the 
movement  of  oars  and  trains  fall  in  one  or 
the  other  of  these  classes. 

A.  Yes,  it  would  be  either  awitohing  or 
otherwise. 

Q.  Either  switching  or  train  line  move- 
ment T 

A.  Making  preparation  for  completing  the 
train  would  be  switching,  putting  it  to- 
gether ready  for  the  engine. 

Q.  How  many  switches  do  you  go  thrcugh 
to  get  back  to  the  point  where  yon  tooJc  ttt 
the  engine  to  put  on  another  T 

A.  Two. 
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Q.  And  in  returning  how  manyl 
A.  The  same  two. 

On  the  following  Monday  after  Mr.  Peter- 
son had  testified  that  he  was,  and  for  five 
ye&n  had  been,  trainmaster  of  the  Iowa  &. 
Dnkota  division  of  the  defendant's  railroad, 
and  that  the  movement  of  this  train  was  a 
Kwitching  movement,  he  was  asked  what  lie 
knew  "in  regard  to  the  custom  as  to  the  ob- 
eervance  of  rule  60  where  trains  are  being 
switched  aa  to  a  party  being  put  on  the 
rear  car."  Thereupon  the  court  sustained 
the  objection  of  the  plaintiff  below  that  the 
question  was  incompetent,  irrelevant,  and 
immaterial,  and  granted  her  motion  "that 
the  testimony  of  the  witness  Miller  given 
on  Saturday  afternoon  be  stricken  out  be- 
cause it  is  incompetent,  irrelevant,  and  im- 
material." As  the  issue  whether  or  not  the 
movement  of  the  t^^n  at  the  time  of  the 
accident  was  switching,  and  was  therefore 
excepted  from  rule  60,  was  made  by  the 
pleadings,  tried  by  the  evidence,  and  was 
so  material  that  it  was  submitted  to  the 
jury  by  the  court,  there  is  no  escape  from 
tiie  conchuion  that  it  was  an  error  of  law 
to  withdraw  from  the  jury  the  testimony  of 
the  conductor  upon  this  issue. 

Counsel  for  the  plaintiff  called  attention 
to  the  fact  that  Miller  also  testified  that  it 
was  not  customary  in  moving  trains  back- 
ward, as  the  Bristol  train  was  moved  at  the 
time  of  the  accident,  to  place  a  trainman 
or  anyone  on  the  rear  car  for  the  purpose  of 
warning  trackmen  or  section  men  working 
around  the  yards,  and  they  argue  that  the 
question  to  Peterson,  which  was-  a^ked  just 
before  the  motion  to  strike  but  Miller's 
testimony  was  made,  was  directed  to  this 
issue,  and  that  it  was  the  portion  of  Miller's 
testimony  directed  to  this  issue,  and  that 
•lone,  that  was  stricken  out.  It  may  be 
that  in  the  thought  of  counsel  and  court  at 
the  time  this  motion  was  made  this  was  the 
purpose  and  extent  of  the  motion  and  of  the 
rulinpr.  But  the  question  before  us  is  not 
now  what  counsel  and  court  thought  about 
it,  but  what  the  motion  and  the  ruling 
meant  to  the  jury.  The  pleadings,  the  evi- 
dence, and  the  charge  have  been  read  again 
in  view  of  the  contention  of  connael  upon 
this  subject  without  finding  any  safe  ground 
for  holcUng  either  that  the  jury  were  told, 
or  that  they  understood,  that  the  motion 
granted  did  not  withdraw  from  their  con- 
sideration just  what  it  stated,  and  that  was 
the  teatimony  of  "Miller  given  on  Saturday 
aftemoon,"  and  that  testimony  was  all  the 
testimony  he  gave  in  the  case.  When  an 
attempt  is  made  to  limit  the  motion  to  part 
of  hie  testimony,  the  question  at  once  arises 
to  what  part,  and  there  is  nothing  in  the 
record  which  answov  it.  Moreover,  the  ques- 
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tion  asked  Peterson  just  before  the  motion 
nas  made  was  not  directed,  as  is  the  part 
of  Miller's  testimony  to  which  this  court  is 
asked  to  limit  the  motion,  to  the  custom 
"for  the  purpose  of  warning,  trackmen  or 
section  men  working  around  the  yards,"  luit 
it  called  for  the.general  custom  where  traina 
were  being  switched,  as  he  had  testified  that 
this  train  was,  regardless  of  the  purpose  of 
the  custom.  Our  reluctant  conclusion  is 
that  the  record  forbids  a  limitation  of  this 
motion,  and  that  the  jury  must  have  under- 
stood it  to  mean  what  counsel  said  when 
he  made  it,  that  the  ruling  upon  it  necessi- 
tates another  trial  of  this  action. 

The  court  below  overruled  objections 
made  at  the  trial  of  this  case  and  to  the 
charge  of  the  court  on  the  ground  that  the 
employers'  liability  law  of  South  Dakota 
was  unconstitutional.  PrioV  to  the  act  of 
February  20,  1907,  employers  in  South 
Dakota  were  not  liable  for  injuries  or 
deaths  of  their  employees  which  the.  latter's 
negligence  contributed  to  cause,  nor  for 
those  caused  by  the  negligence  of  their  fel- 
low servants,  and  this  is  still  the  general 
law  of  that  state.  Tliat  statute  of 
1907  excepted  from  this  general  law, 
which  still  governs  the  rights  of  all 
other  masters  and  servants  in  that  state, 
common  carriers  and  their  servants,  sub- 
jected the  former  to,  and  granted  to  the 
latter,  causes  of  action  for  injuries  to  the 
servants  caused  by  the  negligence  of  their 
fellow  servants,  and  for  injuries  to  which 
their  own  negligence  contributed,  while  no 
such  liabilities  were  imposed  upon  other  em- 
ployers and  no  such  rights  were  granted  to 
other  servants.  The '14th  Amendment  to  the 
Constitution  of  the  United  States  forbids 
any  state  to  "deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  How  may  such  legislation  escape 
this  inhibition?  The  answer  is,  by  classifi- 
cation, and  the  concession  is  freely 
made  that  the  Ic^latures  of  the  states  may 
lawfully  classify  the  subjects  of  their  laws 
and  make  provisions  applicable  to  one  class 
of  subjects  that  have  no  application  to  an- 
other class.  But  the  members  of  these 
classes  may  not  be  selected  arbitrarily  with- 
out just  or  sound  reason  inherent  in  their 
respective  situations  and  circumstances 
relative  to  the  subject-matter  of  the  legis- 
lation for  the  difference  in  the  burdens  im- 
posed and  the  privileges  conferred  up<m 
them  by  such  a  discriminatory  law. 

In  the  face  of  the  constitutional  prohi- 
bition of  unequal  laws,  there  are  three  in- 
dispensable conditions  to  a  constitutional 
imposition  of  liabilities  or  burdens  upon,  or 
a  constitutional  grant  of  rights  or  privilegM 
to,  the  members  of  one  class  that  other 
members  of  the  state  do  not  bear  or  enjoy; 
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(1)  There  must  be  BUch  a  difference  between 
the  situation  and  circumstances  of  all  t)ie 
members  of  the  class  and  the  situation  and 
circumstahccB  of  other  members  of  the  state 
in  relation  to  the  subjects  of  the  dis- 
criminatory legislation  as  presents  a  just 
and  natural  reason  of  necessity  or  pro- 
priety for  the  difference  made  by  the  law  in 
their  liabilities  and  rights.  While  reason- 
able classification  is  permitted,  without 
doing  violence  to  the  equal  protection  of  the 
laws,  such  classification  must  be  based  upon 
some  real  and  substantial  distinction,  bear- 
ing a  reasonable  and  just  relation  to  the 
things  in  respect  to  which  such  classification 
is  imposed ;  and  classification  cannot  be 
arbitrarily  made  without  any  substantial 
basis.  Arbitrary  selection,  it  has  been  said, 
cannot  be  justified  by  calling  it  classifi- 
cation. Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165 
U.  S.  150,  165,  166,  41  L.  ed.  666,  688,  671, 
17  Sup.  Ct.  Rep.  256;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (Cotting  v.  Goflard) 
183  U.  S.  79,  107-112,  46  L.  ed.  92,  107- 
109,  22  Sup.  Ct.  Rep.  30;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  559,  46  L.  ed. 
679,  689,  22  Sup.  Ct.  Rep.  431;  Southern  R. 
Co.  V.  Greene,  216  U.  S.  400,  54  L.  ed.  536, 
30  Sup.  Ct.  Rep.  287,  17  Ann.  Cas.  1247 
(filed  February  21,  1910)  ;  Nichols  v. 
Walter,  37  Minn.  264,  33  K.  W.  800;  La- 
vallee  v.  St.  Paul,  M.  &  M.  R.  Co.  40  Minn. 
249,  252,  41  N.  W.  974;  State  v.  Loomis,  115 
Mo.  307,  314,  21  L.R,A.  789,  22  S.  W.  350; 
Ballard  v.  Mississippi  Coi-ton  Oil  Co.  81 
MihB.  607,  62  L.R.A.  407,  95  Am.  St.  Rep. 
476,  34  So.  633,  649.  (2)  No  person  who 
does  not  belong  to  the  class  may  be  includ- 
«d  therein,  and  all  persons  within  the  in- 
fluence of  the  legislation  relative  to  the  class 
must  be  treated  alike  thereby.  (3)  All  who 
Are  in  a  situation  and .  circumstances  rela- 
tive to  the  subject  of  the  discriminatory 
legislation  indistinguishable  from  the  situ- 
Ation  and  circumstances  of  the  members  of 
the  class  must  be  brought  under  the  in- 
fluence of  the  legislation  and  treated  by  it 
in  the  same  way  as  are  the  members  of  the 
class.  "An  act  of  class  legislation,  to 
stand  in  the  face  of  the  Constitution,  must 
include  all  who  belong  to  the  class;  not  all 
who  be&T  similarity  in  some  characteristic 
to  those  included,  but  all  who  cannot  be 
distinguished  from  them  in  that  particular 
characteristic  which  justifies  the  act.  And 
it  must  include  none  who  do  not  belong  to 
the  class."  Sams  v.  St.  Loais  &  M.  River  R. 
Co.  174  Mo.  63,  61  L.R.A.  475,  73  S.  W.  686, 
«91;  Johnson  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  222,  224,  8  L.R.A.  419,  45  N.  W.  156; 
Lodi  Twp.  V.  State,  61  N.  J.  L.  402,  6  L.R.A. 
56,  18  Atl.  749. 

It  is  evident  from  a  casual  reading  of  the 
three  conditions  whioh  have  been  stated 
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that,  if  either  of  them  be  disregarded . 
parties  within  or  without  the  legislative 
class  must  be  deprived  of  the  equal  pro- 
tection of  the  laws,  and  the  question  at 
once  arises:  Does  this  statute  of  South 
Dakota  comply  with  these  conditionsf 

The  subject-matter  of  the  statute  Is  the 
liability  of  masters  for  injuries  to  their 
servants  caused  by  the  negligence  of  their 
frllow  servants,  and  for  those  to  which  their 
own  negligence  contributes.  There  is  a 
sound  and  natural  reason  why  railroad  com- 
panies should  be  liable,  while  other  em- 
ployers are  not,  for  the  injuries  of  their 
servants  engaged  in  the  operation  of  their 
engines  and  trains  and  in  the  construction 
and  repair  of  tracks  and  roadbeds  on  which 
engines  and  trains  are  in  operation,  and  in 
any  other  like  hazardous  occupations,  al- 
though those  injuries  are  incurred  by  the 
negligence  of  fellow  servants.  It  is  that  the 
occupation  of  these  servants  is  more 
hazardoug  and  more  dangerous  than  that  of 
servants  in  ordinary  occupations,  and  that 
the  fellow  servants  on  whose  care  their 
safety  largely  depends  are  so  numerous  and 
many  of  them  are  so  distant  from  them  in 
place  or  in  work  that  they  have  little,  if 
any,  opportunity  to  learn  their  charactera 
for  care  and  prudence.  If  the  act  under 
consideration  limited  its  beneficiaries  to 
servants  of  this  class,  it  might  escape  the 
ban  of  the  Constitution  and  be  sustained. 
But  it  confers  its  oauees  of  action  upon  all 
the  servants  of  all  common  carriers,  whether 
these  servants  are  engaged  in  dangerous  or 
in  comparatively  safe  occupations;  whether 
they  are  driving  engines,  operating  trains, 
and  repairing  railroad  tracks,  or  making 
tariffs,  keeping  books,  trying  lawsuits,  con- 
ducting or  driving  street  cars,  or  stage- 
coaches, or  cabs,  or  omnibuses,  or  wagons, 
loading  and  unloading  drays  or  trucks,  or 
operating  a  telegraph  or  a  telephone  or  an 
express  business,  so  that  the  danger  of 
their  occupations  utterly  fails  to  diatinguiah 
their  situation  and  circumstances  from 
those  of  the  servants  of  other  masters,  some 
of  whom,  like  the  servants  in  this  l^slative 
class,  have  dangerous  and  others  compara- 
tively safe  occupations. 

All  who  pursue  the  business  of  carrying 
pasaengerB  or  goods  or  information  for  hire 
for  the  public  generally,  railroad  companies, 
expreaa  companies,  telegraph  companies, 
telephone  companies,  street  car  companies, 
owners  and  operators  of  omnibuses,  caba, 
carriages,  carts,  drays,  trucka,  sleds,  boats, 
and  many  other  vehicles,  are  common  car- 
riers. Hutchinson,  Carr,  2d  ed.  §§  SS-69; 
Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  497,  82  L. 
ed.  297,  308,  28  Sup.  Ct.  Rep.  141.  A  little 
refleotion  upcm  the  vast  anumnt  of  tntns- 
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porta tioa  eondneted  by  common  carriers  in 
taking  pmssengerB  and  goode  to  and  from 
railroadB  and  veeaelB,  and  in  carrying  them 
throng  parti  of  the  country  which  the  rail- 
roada  do  not  reach,  malces  the  fact  apparent 
that  railroad  companies  constitute  but  a 
■mail  percentage  of  the  number  of  common 
carriers,  and  conTinces  that  a  large  propor- 
tion and  probably  a  lai^  majority  of  all 
the  serrants  of  all  common  carriers  are  not 
engaged  in  any  dangerous  occupation  what- 
ever. Under  this  statute,  if  a  bookkeeper 
or  any  other  serrant  of  a  common  carrier 
vho  is  engaged  in  the  performance  of  cleri- 
cal duties  in  its  general  offices,  and  such  a 
scrrant  of  a  merchant  or  manufacturer  en- 
in  the  same  occupation,  under  the 
tame  circumstances,  are  each  Injured  by  the 
negligence  of  a  fellow  servant,  the  common 
carrier  ia  tiable  for  the  damages  his  servant 
flostained,  while  the  merchant  or  manu- 
factoier  is  exempt  from  any  liability  for  the 
damages  which  his  employee  suffered.  A 
girl  working  for  a  telephone  company  may 
recover  from  it  the  damages  she  sustains 
though  the  negligence  of  her  fellow  servant 
which  her  own  negligence  contributed  to 
canae;  but  a  girl  operating  a  telephone  for 
a  hotel  keeper  or  a  merchant,  and  diachar- 
fCing  the  same  duties,  under  the  same  circum- 
ftanccs.  has  no  remedy  for  her  injuries.  A 
common  carrier  is  liable  for  the  injuries  of 
his  servant  engaged  in  loading,  unloading, 
or  driving  a  dray,  a  wagon,  or  a  truck, 
caused  by  the  negligence  of  his  fellow  serv- 
ant; but  a  merchant  or  a  manufacturer,  or 
any  other  person,  is  exempt  from  liability 
for  such  injuries  to  his  servants  engaged  in 
<loing  the  same  work,  under  the  same 
circumstances.  A  telegraph  operator  em- 
ployed by  a  telegraph  company  may  recover 
of  his  master  for  injuries  caused  by  the 
aegligence  of  his  fellow  servant  which  his 
own  negligence  contributed  to  cause;  but  a 
telegraph  operator  employed  by  a  bank  or 
a  commission  company  to  di^harge  the 
same  duties  under  the  same  circumstances 
can  recover  nothing  for  such  injuries. 

Illustrations  might  be  multiplied  indefi- 
nitely; but  these  seem  to  be  ample  to  show 
that  this  statute  denies  the  equal  protection 
of  the  law  to  persons  in  the  same  situa- 
tions and  circumBtances  relative  to  the  sub- 
ject-matter of  this  I^ialation.  There  is  no 
reason  of  necessity  or  propriety — there  ia 
no  reason  whatever  that  occurs  to  us — why 
a  common  carrier  should  be  subjected  to 
liability  to  his  bookkeeper  or  to  his  clerk 
in  his  general  offices,  or  to  his  driver  or 
loader  of  bis  dray  or  truck,  or  to  any  other 
of  his  servants  who  is  not  actually  engaged 
in  scxne  such  hazardous  occupation  as  opera- 
ating  enpnes  or  trains,  or  handling  or 
working  about  machineiy,  while  the  mer- 
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chant,  the  manufacturer,  and  all  other  per- 
sons are  exempt  from  such  liabilities  to 
their  servants  engaged  in  the  performance  of 
the  same  work,  under  the  same  circum- 
stances. And  there  is  no  just  reason — nay, 
there  is  no  reason  whatever  that  we  can 
ascertain — ^why  such  servants  of  common 
carriers  who  are  not  engaged  in  any  danger- 
ous or  hazardous  occupation  should  be 
granted  the  right  and  privilege  of  recoveries 
from  their  masters  for  damages  caused  by 
the  negligence  of  thoir  fellow  servants  which 
their  own  negligence  contributed  to  cause, 
while  the  servants  of  other  persons,  doing 
the  same  work,  in  tlie  same  situation  and 
circumstances,  are  denied  this  right  and 
privilege.  The  discrimination  which  this 
statute  works  violates  the  indispensable 
conditions  of  a  constitutional  classification. 
There  is  no  difference  between  the  situa- 
tion and  circumstances  of  all  the  members 
of  the  class  which  the  statute  forms  and 
those  of  all  other  masters  and  servants  in 
the  state  relative  to  the  subject-matter  of 
this  legislation  that  presents  any  natural 
or  sound  or  just  reason  of  neceasify  or 
propriety  for  the  difference  in  their  lia- 
bilities and  rights  it  attempts  to  make,  and 
it  does  not  bring  under  its  influence  all 
masters  and  servants  who  are  in  a  situation 
and  in  circumstances  relative  to  its  subject- 
matter  indistinguishable  from  those  of  mem- 
bers of  the  class.  All  employees  of  those 
who  are  not  common  carriers,  who  are  en- 
gaged under  similar  circumstances  in  the 
same  or  similar  occupations  to  those  of  the 
employees  of  common  carriers  that  are  not 
engaged  in  dangerous  occupations,  are  en- 
titled to  the  same  rights  of  action  and  to 
the  same  privileges  that  are  granted  to  such  - 
servants  of  common  carriers,  and  the  denial 
of  them  by  this  statute  is  a  denial  of  the 
equal  protection  of  the  laws.  And  all  com- 
mon carriers  are  entitled  to  the  same  ex- 
emptions from  liability  to  their  employees 
who  are  not  engaged  in  any  dangerous 
occupation  for  injuries  caused  by  the  negli- 
gence of  their  fellow  servants  which  their 
own  negligence  contributed  to  cause  that 
other  employers  enjoy.  The  statute  de- 
prives them  of  this  exemption  and  thereby 
denies  to  them  the  equal  protection  of  the 
laws.  Because  there  ia  no  sound  reason  of 
necessity  or  propriety  for  the  difference  of 
liabilities  and  rights  which  this  law  makes 
between  the  members  of  the  class  it  forms 
and  the  other  masters  and  servants  in  the 
state  in  the  same  situation  and  circum- 
stances as  members  of  the  class,  and  because 
it  does  not  include  and  subject  to  its  pro- 
visions all  masters  and  servants  in  the  state 
who  are  in  the  same  situation  and  circum- 
stances relative  to  the  subject-matter  of  the 
le^slation  u  are  msnbeTS  of  the  class  it 

Digitized  byGoOglC 


104 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Ara.. 


forms,  the  conclusion  has  been  irresistibly 
forced  upon  our  minds  that  this  statute 
denies  to  many  citizens  the  equal  protection 
of  the  laws  and  violates  the  14Ui  Amend- 
ment to  the  Constitution. 

Perhaps  the  most  learned  and  exhaustive 
opinion  upon  this  question  is  that  of  Chief 
Justice  Whitfield  in  Ballard  r.  Mississippi 
Cotton  Oil  Co.  81  Miss.  507,  62  L.R.A.  407, 
96  Am.  St.  Rep.  476,  34  So.  533.  Support 
for  the  concluBion  which  has  been  reached 
may  bo  found  in  that  opinion  and  in  Gulf. 
C.  t  8.  F.  R.  Co.  V,  Ellis,  165  U.  S.  150,  155, 
165,  41  L.  ed.  666,  668,  671,  17  Sup.  Ct.  Rep. 
255;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  107- 
112,  46  L.  ed.  92,  107-109,  22  Sup.  Ct.  Rep. 
30;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  640,  559,  560,  46  L.  ed.  679,  689,  690, 
22  Sup.  Ct.  Rep.  431;  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  54  L.  ed.  536,  30  Sup. 
Ct.  Rep.  287,  17  Ann.  Cas.  1247,  filed  Febru- 
ary 21,  1910;  Lavallee  v.  St.  Paul,  M.  &  M. 
R.  Co.  40  Minn.  249,  251,  41  N.  W.  974; 
Indianapolis  Traction  &  Terminal  Co.  t. 
Kinney,  171  Ijid.  612,  23  L.R.A.{N.S.)  711, 
85  N.  E.  954,  956,  957;  Bedford  Quarries 
Co.  V.  Bough,  168  Ind.  671,  674,  14  L.Rji. 
{N.S.)  418,  80  N.  E.  529,  533;  Sams  v. 
St.  Louis  &  M.  River  R.  Co.  174  Mo.  63,  61 
L.RJI.  475,  73  S.  W.  686,  689,  691;  State 
V  Loomia,  116  Mo.  307,  314,  21  L.R.A.  789, 
22  S.  W.  360;  Johnson  v.  St.  Paul  &  D. 
R.  Co.  43  Minn.  222,  223,  8  L.R.A.  419,  45 
N.  W.  156;  Indianapolis  Union  R.  Co.  t. 
Houlihan,  157  Ind.  494,  54  L.R.A.  787,  60 
N.  E.  943,  945,  946;  Deppe  v.  Chicago,  R- 
I.  &  P.  R,  Co.  36  Iowa,  52 ;  Missouri  P.  R. 
Co.  V.  Haley,  26  Kan.  35  j  Union  P.  R.  Co. 
V.  Harris,  33  Kan.  416,  6  Pac.  671.  Coun- 
sel for  the  defendant  in  error  have  called  at- 
tention to,  and  we  have  considered,  the  facts 
that  the  national  employers'  liability  act  of 
June  11,  1906  (34  Stat,  at  L.  232,  chap. 
3073,  U.  S.  Comp.  Stat.  Supp.  1907,  pp.  891, 
892,  Supp.  1909,  p.  1148),  creates  a  class 
that  includes  every  common  carrier  engaged 
in  commerce  among  the  states  and '  in  the 
territories  and  in  the  District  of  Columbia; 
that  it  was  sustained,  so  far  as  it  related 
to  the  territories  and  the  District  of  Co- 
lumbia, in  El  Paso  &  N.  E.  R.  Co.  v.  Gutier- 
rez, 216  U.  S.  87,  64  L.  ed.  106,  30  Sup.  Ct. 
Rep.  21;  and  that  in  employers'  liability 
cases  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
S.  463,  492,  52  L.  ed.  297,  306,  28  Sup.  Ct. 
Rep.  141,  the  supreme  court  dismissed  the 
criticism  that  this  law  placed  all  common 
carriers  in  a  disfavored  and  all  its  em- 
ployees in  a  favored  class  with  the  remark 
that  this  consideration  concerned  the  ex- 
pediency of  the  act,  not  the  power  of  Con- 
gress to  enact  it.  But  the  prohibition  of  the 
14th  Amendment  was  not  directed  against 
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and  did  not  limit  or  affect  the  power  of  Con- 
gress. Its  command  U  "no  state  shall  malce 
or  enforce  any  law  which  shall  abridge  the 
privities  or  immuniUes  of  citizens  of  tlie 
United  States,  .  .  .  Dor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws;"  and  the  cases  in  which 
the  national  employers*  liability  acts  have 
been  considered  involved  and  hence  decided 
nc  question  of  the  violation  of  that  Amend- 
ment. It  is,  however,  significant  that  when 
the  Congress  came  to  pass  act  April  22, 
1908,  chap.  149,  35  Stat,  at  L.  66,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1171,  in  lieu  of 
that  of  1900,  which  had  been  held  uneonati- 
tutional  so  far  as  it  related  to  commerce 
among  the  states,  it  restricted  the  elasa 
formed  by  that  act  to  "every  common  car- 
rier by  railroad"  et^aging  in  interetate  or 
other  specified  commerce  luid  their  em- 
ployees. In  the  cases  of  Missouri  P.  R.  Co. 
V  Mackey,  127  U.  S.  206,  210,  32  L.  ed.  107, 
109,  8  Sup.  Ct.  Rep.  1161,  and  Missouri  P. 
R.  Co.  V.  CasUe^  97  C.  C.  A.  124,  172  Fed. 
841,  cited  by  counsel  for  the  plaintiff  in 
error,  the  statutes  under  consideration 
limited  the  classes  they  formed  to  railway 
companies  and  their  ^ployees,  and  did  not 
attempt  to  include  in  them  all  common  car- 
riers and  their  servants.  The  remark  of 
Mr.  Justice  Field  in  the  former  case  that  it 
was  "simply  a  question  of  legislative  discre- 
tion whe^er  the  same  liabilities  should  be 
applied  to  carriers  by  canal  and  stage* 
coaches  and  to  persons  and  to  corporations 
using  steam  in  manufactories"  was  obiter 
dictum,  is  not  broad  enough  in  its  terms  to 
cover  all  common  carriers,  and  is  not  in  ac- 
cord with  the  later  considered  decisions  of 
the  supreme  court  in  the  KUis  Case,  166  U. 
S.  160,  165,  41  L.  ed.  666,  671,  17  Sup.  Ct. 
Rep.  255,  and  the  Greene  Case,  216  U.  S. 
400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep.  287,  17 
Ann.  Cas.  1247  (filed  February  21,  1910), 
that  "it  is  apparent  that  the  mere  fact  of 
classification  is  not  sufficient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause 
of  the  14th  Amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a  classi- 
fication has  been  made,  but  also  that  it  ia 
one  based  upon,  some  reasonable  ground, — 
some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion,— and  is  not  a  mere  arbitrary  selec- 
tion." 

The  most  searching  investigation  and  de- 
liberate reflection  have  disclosed  no  such 
reasonable  ground  for — no  difference  be- 
tween those  within  and  those  without — ^the 
class  formed  by  this  South  Da!iot&  stat- 
ute which  bears  any  just  or  proper  relatiop 
to  the  classification  attempted  by  it;  and, 
tested  by  this  rule  of  the  Supreme  Court,  it 
cannot  be  sustained. 

Digitized  byGoOglC 


1910. 


CHICAGO,  M.  k  ST.  P.  R.  CO.  v.  WESTBY. 


106 


Kor  can  this  statute  lawfully  be  limited 
by  construction  either  in  its  terms  or  in 
its  effect  to  railroad  companies  or  to  com- 
mon carriers  and  their  employees  engaged 
in  dangerous  occupations,  and  be  thus 
brought  out  from  under  the  ban  of  the  Con- 
stitution and  sustained.  That  if  the  act 
bad  been  thus  restricted  by  the  legislature 
that  passed  it  it  might  not  have  been  vio- 
litive  of  the  14th  Amendment  may  be  con- 
ceded, but  is  not  decided.  It  is  also  true 
that  wherp  a  statute  ie  constitutional  in 
part  and  unconstitutional  in  part,  the  for- 
mer part  in  proper  cases  may  be  sustained, 
vhile  the  latter  part  faila.  But  indispensa- 
ble conditions  of  euch  a  result  are:  (1) 
That  the  constitutional  part  and  the  uncon- 
stitutional part  are  capable  of  separation 
Eo  that  each  may  be  read  and  may  stand  by 
itseU  (Baldwin  v.  Franks.  120  U.  8.  679, 
«85,  688,  30  L.  ed.  766,  768,  769,  7  Sup. 
Ct.  Rep.  656,  763) ;  (2)  that  the  unconstitu- 
tional part  is  not  so  connected  with  the 
general  scope  of  the  law  as  to  make  it  im- 
po^ible,  if  it  is  stricken  out,  to  give  effect 
to  the  apparent  intention  of  the  legisla- 
ture in  enacting  it;  and  (3)  that  the  inser- 
tion of  words  or  terms  is  not  necessary  to 
separate  the  constitutional  part  from  the 
DDconstitutional  part,  and  .to  give  effect  to 
the  former  only.  Allen  v.  Louisiana,  103 
V.  S.  80,  84,  26  L.  ed.  318,  319;  United 
Sutea  T.  Reese,  92  U.  S.  214,  218,  221,  23 
L.  ed.  663,  565;  The  Trade-Mark  Cases, 
100  U.  S.  82,  99,  25  L.  ed.  650,  653;  United 
States  T.  Harris,  106  U.  S.  629,  641,  642,  27 
U  ed.  290,  294,  295,  1  Sup.  Ct.  Rep.  601 ; 
Poindextcr  v.  Greenhow,  114  U.  S.  270,  305, 
29  L.  ed.  185,  197,  5  Sup.  Ct.  Rep.  903,  962; 
Sprwgne  r.  Thompson,  118  U.  S.  90,  94,  30 
L  ed.  115,  116,  6  Sup.  Ct.  Rep.  988;  In- 
lome  Tax  Cases  (Pollock  v.  Farmers'  Loan 
4  T.  Co.)  158  U.  S.  601,  636,  39  L.  ed. 
IIOS.  1125, 15  Sup.  Ct.  Rep.  912;  Cella  Com- 
mission Co.  T.  Bohlinger,  8  L.R.A.(N.S.) 
i37.  78  C.  C.  A.  467,  471,  147  Fed.  419,  423 ; 
Ballard  t.  Mississippi  Cotton  Oil  Co.  81 
Mass.  567,  62  L.RJ^.  407,  AS  Am.  St.  Bep. 
476,  34  So.  554,  565. 

In  United  States  v.  Reese,  92  U.  S.  214, 
218,  221,  23  L.  ed.  563-565,  Congress  had 
piiacted  a  law  which  prescribed  punishment 
for  the  unlawful  refusal  to  accept  votes  from 
■11  voters,  while  its  constitutional  power 
wag  limited  to  prescribing  the  penalty  for 
refnsing  to  receive  votes  "on  account  of  the 
race,  color,  or  previous  condition  of  servi- 
tude of  the  voter."  The  contention  of  the 
goTeratnent  was  that  the  act  was  constitu- 
tional as  to  all  refusals  to  receive  votes  on 
accoont  of  the  race,  color,  etc.,  of  the  voter, 
and  that  it  could  be  sustained  to  this  ex- 
tent and  permitted  to  tail  in  otiier  cases, 
becanse  the  two  dassw  of  cum  and  the  two 
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portions  of  the  act  applicable  to  them  were 
readily  separable.  But  the  argumait  failed. 
The  supreme  court  said:  "We  are  therefore 
directly  called  upon  to  decide  whether  a 
penal  statute  .  .  .  which  is  in  gen- 
eral language  broad  enough  to  cover  wrong- 
ful acts  without  as  well  as  within  the  con- 
stitutional jurisdiction  can  be  limited  by 
judicial  construction  so  as  to  make  it  ope- 
rate only  on  that  which  Congress  may  right- 
fully prohibit  and  punish.  For  this  purpose, 
we  must  take  these  sections  of  the  stat- 
ute as  they  are.  We  are  not  able  to  reject 
a  part  which  is  unconstitutional,  and  re- 
tain the  remainder,  because  it  is  not  pos- 
sible to  separate  that  which  is  unconsti- 
tutional, if  there  be  any  such,  from  that 
which  is  not.  The  proposed  effect  is  not  to 
be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  in- 
serting those  that  are  not  now  there.  Each 
of  the  sections  must  stand  as  a  whole  or 
fall  altogether.  The  language  is  plain. 
There  is  no  room  for  construction,  unless 
it  be  as  to  the  effect  of  the  Constitution. 
The  question,  then,  to  be  determined,  is 
whether  we  can  introduce  words  of  limita- 
tion into  a  penal  statute  so  as  to  make  it 
specific,  when,  as  expressed,  it  is  general 
only." 

The  Trade-Mark  Cases,  300  U.  S.  82,  25 
L.  ed.  550,  Congress  possessed  the  consti- 
tutional authority  to  protect  trademarks 
in  interstate  and  foreign  commerce,  and  it 
enacted  a  statute  which  by  its  terms  pro- 
tected trademarks  in  all  commerce.  The 
court  was  urged  to  restrict  this  law  by  con- 
struction to  trademarks  in  interstate  and 
foreign  commerce  and  to  sustain  it.  But  it 
cited  and  quoted  from  the  opinion  in  the 
Reese  Case,  and  held  the  act  unconstitu- 
tional. 

In  Poindexter  v.  Greenhow,  114  U.  S.  270, . 
29  L.  ed.  185,  6  Sup.  Ct.  Rep.  903,  962,  the 
same  argument  was  again  met  and  over- 
thrown with  this  declaration,  which  was 
subsequently  quoted  and  affirmed  in  Income 
Tax  Cases  (Pollock  v.  Farmers'  Loan  &  T. 
Co.)  168  U.  S.,  at  page  636,  39  L.  ed.  ]125, 
15  Sup.  Ct.  Rep.  920:  "It  is  undoubtedly 
true  that  there  may  be  cases  where  one  part 
of  a  statute  may  he  enforced  as  constitu- 
tional, and  another  be  declared  inoperative 
and  void,  because  unconstitutional;  but 
these  are  cases  where  the  parte  are  so  dis- 
tinctly separable  that  each  can  stand  alone, 
and  where  the  court  is  able  to  see  and  to 
declare  that  the  intention  of  the  legislature 
was  that  the  part  pronounced  valid  should 
be  enforceable,  even  though  the  other  part 
should  fail.  To  hold  otherwise  would  be 
to  substitute  for  the  law  intended  by  the 
legislature  one  they  may  never  have  been 
wilting  by  itself  to  enact." 
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In  Spraigue  v.  Thompson,  118  U.  S.  90, 
94,  30  L.  ed.  116,  116,  6  Sup.  Ct.  Rep.  988, 
tbe  legislature  of  Georgia  had  enacted  a 
statute  which  would  have  been  valid  if  it 
had  not  contained  certain  unconstitutional 
exceptions.  The  supreme  court  of  that  state 
sustained  it  upon  the  ground  that  the  body 
of  the  act  was  readily  separable  from  iihe 
exceptions.  The  supreme  court  reversed 
that  decision  and  said:  "It  was  held,  how- 
ever, by  the  supreme  court  of  Georgia,  in 
the  case  now  before  ua,  that  so  much  of  the 
section  as  makes  these  illegal  exceptions 
may  be  disregarded,  so  that  the  rest  of  tbe 
section  as  thus  read  may  stand,  upon  tbe 
principle  that  a  separable  part  of  a  statute, 
which  is  unconstitutional,  may  be  rejected, 
and  the  remainder  preserved  and  enforced. 
But  the  insuperable  difficulty  with  the  ap- 
plication of  that  principle  of  construction 
to  the  present  instance  is  that  by  reject- 
ing the  exceptions  intended  by  the  legisla- 
ture of  Georgia,  the  statute  is  made  to  enact 
what  confessedly  the  legislature  never 
meant.  It  confers  upon  the  statute  a  posi- 
tive operation  bt^ond  the  legislative  intent, 
and  beyond  what  anyone  can  say  it  would 
have  enacted,  in  view  of  the  lll^;ality  of  the 
exceptions." 

The  act  of  the  legislature  of  South  Da- 
kota expressly  includes  within  the  same 
general  term  "every  common  carrier  en- 
gaged in  trade  or  commerce  in  the  state  of 
South  Dakota  shall  be  liable  to  any  of  its 
employees,  or,  in  ease  of  his  death,  to  his 
personal  representative,"  carriers  and  em- 
ployees in  the  constitutional  and  those  in 
the  unconstitutional  class;  those  engaged 
in  hazardous  and  dangerous,  and  those  em- 
ployed in  comparatively  safe,  occupations. 
The  part  of  the  statute  applicable  to  the 
former  class  cannot  be  separated  from  that 
applicable  to  the  latter  class,  so  that  each 
may  be  read  and  may  stand  by  itself,  be- 
cause both  classes  are  embodied  in  the  gen- 
eral words  "every  common  carrier"  and 
"any  employee,"  and  are  included  in  a  sin- 
gle declaration.  The  unconstitutional  part 
cannot  be  eliminated  from  the  law  by  strik- 
ing out  or  disregarding  any  words  or 
clauses  of  the  act.  That  result  can  be  at- 
tained only  by  introducing  into  the  statute 
words  of  limitation  which  would  expressly 
restrict  the  general  terms  "every  common 
carrier"  and  "any  employee"  to  common 
carriers,  using  dangerous  power  and  ma- 
chinery and  their  employees  engtged  in  dan- 
gerous occupations  about  them, — a  species 
of  legislation  the  courts  are  without  the 
power  to  enact.  United  States  v.  Reese,  92 
U.  S.  221,  23  L.  ed.  665.  Such  a  limitation 
would  exclude  from  the  operation  of  the  act 
far  the  larger  number  of  the  employers  now 
within  it  and  a  large  portion,  probably  » 
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majority,  of  the  employees  within  it,  and 
it  is  far  from  plain  that,  if  it  was  the  inten- 
tion of  the  l^islature  that  the  law  should 
have  this  effect,  the  legislators  would  have 
enacted  it  with  such  a  limitation.  Indeed, 
the  fact  that  tliey  made  no  such  limitation, 
and  that  they  excepted  none  of  the  uncon- 
stitutional classes  from  the  broad  terms 
of  the  law,  raises  a  conclusive  legal  pre- 
sumption that  they  Intended  to  make  no 
such  limitation  or  exception,  and  it  would 
be  judicial  l^alation  for  the  courts  to  do 
so.  Cella  Commission  Co.  Bohlinger,  S 
L.R.A.(N.S.)  637,  78  C.  C.  A.  467,  473,  147 
Fed.  419,  425;  Omaha  Water  Co.  v.  Omaha, 
12  L.R.A.(N.S.)  736,  77  C.  C.  A.  267,  147 
Fed.  1,  8  Ann.  Cas.  614;  Madden  v.  Lan- 
caster County,  12  C.  C.  A.  S66,  572,  27  U.  S. 
App.  528,  65  Fed.  188,  194;  Wrightman  v. 
Boone  County,  31  C.  C.  A.  670,  572,  60  U. 
S.  App.  100,  88  Fed.  435,  437;  Union  Cent. 
L.  Ins.  Co.  V.  Champlin,  54  C.  C.  A.  20S, 
210,  116  Fed.  858,  860.  Tbe  statute  cannot 
be  restricted  lawfully  by  ctmstruetion  to 
the  constitutional  class  because  the  part  ap- 
plicable to  that  class  is  not  separable  from 
the  part  applicable  to  tbe  unconstitutional 
class,  so  that  each  may  be  read  and  may 
stand  by  itself,  because  it  is  not  apparent 
that  the  legislature  would  have  passed  the 
act  if  it  had  been  limited  to  the  constitu- 
tional class,  because  the  l^fislature  except- 
ed neither  class,  and  the  le^l  presumption 
is  that  it  intended  to  except  none,  and  be- 
cause the  statute  cannot  be  reste'icted  to 
the  constitutional  class  by  the  elimination 
of  words  or  clauses;  but  this  result  can  be 
attained  only  by  the  Introduction  into  it  of 
express  words  or  terms. 

There  .are  other  questions  of  law  urged 
upon  our  attention  in  this  case;  but,  as 
they  may  not  arise  in  another  trial,  no  use- 
ful purpose  would  be  served  by  discussing 
and  deciding  them  now,  for  sufficient  haa 
been  said  and  decided  to  determine  the  va- 
lidity of  the  present  judgment  and  to  indi- 
cate the  general  course  of  proceedings  here- 
after, and  the  judgment  is  accordingly  re- 
versed, wad  the  case  is  remanded  to  the  court 
below,  with  directions  to  grant  a  new  trial. 


OKIiAHOMA  SUPREME  OOmtT. 
(DiTlalon  No.  2.) 

A.  T.  KREPS,  JB.,  et  aL.  PUTs.  in  Err., 

T. 

JAMES  A.  BRADY. 

(—  Okla.  — ,  133  Pac.  216.) 

Master  and  servant  —  abroffatton  of 
fellow-servant  rnle  —  conatitntlonai- 
Ity. 

1.  Secticm  36,  art.  9,  of  the  state  Constt- 
Headuotei  by  Bavra,  C. 
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tutioD,  abrc^ting  the  common-law  doctrine 
of  fellow  servant  in  tlie  cases  of  employees 
of  railroad,  street  railway,  interurban  rail- 
WKT,  and  mining  companies,  is  not  repug- 
But  to  the  "equal  protection"  clause  of  the 
14th  Amendment  to  the  Federal  Conatitu- 
tiw. 

Game  —  mining  ~  drilling  for  oil  and 
sas. 

2.  Drilling  a  well  in  search  of  oil  or  gas 
ia  not  mining  within  the  meaning  of  g  36, 
art.  9,  of  the  state  Constitution. 

Same      classlflctttlon  of  employments 
—  valid  itf. 

3.  For  the  purpose  of  abrogating  or  mod- 
ifving  the  common-law  rule  of  fellow  serv- 
ants, it  is  competent  for  the  lawmaking 
pover  of  a  state,  without  offending  against 
the  "equal  protection"  clause  of  the  Feder- 
al Constitution  (14th  Amendment),  to  clas- 
sify railroad,  street  railway,  and  mine  em- 
ployees because  of  the  hazard  attached  to 
those  employments;  and  a  constitutional 
provision  doing  this,  in.  language  broad 
enough  to  include  all  such  empu^ees,  is  not 
to  be  restricted  to  those  emploTeea  only  who 
are  engaged  in  the  specially  hazardous 
vork  of  Bueh  rocatitma,  but  extends  to  all 
mployees  doing  work  essential  to  be  done 
in  the  carrying  on  of  the  business  of  rail- 
roading, mining,  etc. 

Same  —  Injary  by  fellow  serrant  ^  lia- 
bility. 

4.  Where  the  common-law  doctrine  of 
"fellow  servant"  has  not  been  abrogated  or 
■nodilied  by  ctmstitntional  or  statutory  pro- 
Tisions,  the  master  is  not  liable  to  a'  serv- 
ant for  an  injui^  occasioned  by  such  serv- 
anda eolaborers  in  the  performance  of  some 
Biere  detail  of  the  common  emplOTment, 
where  the  performance  of  the  thing  done  in 
no  sense  involved  a  nond«lc;gli>le  duty  of  the 
master. 

(June  18,  1912.) 

ERROR  to  the  Superior  Court  for  Musko- 
gee County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover dunages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negli- 
gence. Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  X.  B.  Maxey,  Thomas  W. 
Leah)-,  and  J.  B.  Campbell,  for  plaintiffs 
in  error: 

Plaintiff  and  the  driller  were  fellow  ser- 
vants, and  defendants  were  not  liable  for 
tbe  negligent  acta  of  the  latter. 

Farwell  v,  Boston  4  W.  R.  Corp.  4  Met. 
49,  38  Am.  Dec.  339,  16  Am.  Neg.  Cas. 
407:  Murrav  v.  South  Carolina  R.  Co.  1 
McMull.  U  386,  36  Am.  Dec.  268;  Bartons- 
hill  Coal  Co.  V.  Reid,  3  Macq.  H.  L.  Cas. 
M5,  4  Jur.  N.  6.  767,  6  Week.  Rep.  664, 


Nfrte.  —  As  to  validity  of  statutes  ahro- 
ftiting  the  fellow-servaiiit  rule,  see  note  to 
louiflviUe  ft  "S.  H.  Co.  t.  Melton,  ante,  84. 
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19  Eng.  Rul.  Caa.  107;  Glover  v.  Kansas 
City  Bolt  ft  Nnt  Co.  ]53  Mo.  327,  66  S.  W. 
88 ;  Brunell  v.  Southern  P.  Co.  34  Or.  266, 
56  Pac.  129,  5  Am.  Neg.  Rep.  711;  Kirk 
V.  Atlanta  ft  C.  Air-Line -R.  Co.  94  N.  O. 
625,  56  Am.  Rep.  621;  Olmstead  v.  Ra- 
leigh, 130  N.  C.  243,  41  S.  E.  292;  Brown 
V.  Central  P.  R.  Co.  68  Cal.  171,  7  Pac. 
447,  8  Pac.  828,  13  Am.  Neg.  Cas.  341; 
Mele  V.  Delaware  ft  H.  Canal  Co.  27  Jones 
ft  S.  367,  14  N.  Y.  Supp.  630;  Missouri 
P.  R.  Co.  V.  Watts,  63  Tex.  649;  Missouri, 
K.  ft  T.  R.  Co.  V.  Whitaker,  11  Tex.  Civ. 
App.  668,  33  S.  W.  716;  Norfolk  ft  W.  R. 
Co.  V.  Donnelly,  88  Va.  863,  14  S.  E.-  692; 
Jenkins  v.  Richmond  ft  D.  R.  Co.  39  S.  C. 
507,  39  Am.  St.  Rep.  760,  18  S.  E.  182; 
Adams  v.  Iron  Cliffs  Co.  78  Mich.  271,  18 
Am.  St.  Rep.  441,  44  N.  W.  270;  Justice 
V.  Pennsylvania  Co.  130  Ind.  321,  30  N.  E. 
303 ;  Doughty  v.  Penobscot  Log  Driving  Co. 
76  Me.  143;  Relyea  v.  Kansas  City,  Ft.  8. 
ft  O.  R.  Co.  112  Mo.  8«,  18  L.Rji.  817,  20 
S.  W.  480;  Hawk  v.  McLeod  Lumber  Co. 
166  Mo.  121,  66  8.  W.  1022;  Schaub  T. 
Hannibal  ft  St.  J.  R.  Co.  106  Mo.  74,  16 
S.  W.  024;  Ryan  v.  McCully,  123  Mo.  636, 
27  8.  W.  533;  Card  v.  Eddy,  129  Mo.  610, 
36  L.R^.  800,  28  8.  W.  979;  Parker  v. 
Hannibal  ft  St.  J.  R.  Co.  109  Mo.  362,  18 
L.R.A.  802,  10  8.  W.  lllS;  Northern  P.  R. 
Co.  T.  Peterson,  162  U.  8.  340,  40  L.  ed. 
994,  16  Sup.  Ct.  Rep.  843. 

Messrs.  John  R.  Thomas,  Grant  Fore- 
man, Imther  James^  and  Preston  C. 
MFeet,  for  defendant  in  error: 

Where  one  servant  has  authority  to  su- 
perintend and  direct  the  service  of  another, 
such  Buperintrading  servant  becomes  a  su- 
perior servant,  for  whose  negligence  the 
inferior  servant  can  recover  from  the 
master. 

Fraser  t.  Shroeder,  108  HI.  499,  45  N 

E.  288;  Chicago,  M.  ft  St  P.  R.  Co.  t. 
Ross,  112  U.  8.  377,  28  L.  ed.  787,  6  Sup. 
Ct.  Rep.  184;  Walker  v.  Gillette,  69  Kan. 
214,  62  Pac.  442;  Bloyd  T.  St.  Louis  ft  8. 

F.  S.  Co.  68  Ark.  66,  41  Am.  8t.  Rep.  86, 
22  S.  W.  1080;  Hooq  v.  Richmond  ft  A. 
R.  Co.  78  Va.  745,  49  Am.  Rep.  403;  Chi- 
cago, 8t.  P.  M.  ft  O.  R.  Co.  T.  Lundstrum, 
10  Neb.  254,  40  Am.  Rep.  718,  20  N.  W. 
198;  Cleveland,  C.  C.  ft  St.  L.  R.  Go.  v. 
Keary,  3  Ohio  St.  204. 

Although  Bartley  and  Brady  were  work- 
ing together  and  doing  manual  labor  at  the 
time  the  latter  was  injured,  this  would  not 
prevent  him  from  recovering  from  the  mas- 
ter if  Bartley  at  snch  time  had  authority 
to  superintend  Brady's  tervlces. 

Shnmway  Walworth  ft  W.  Mfg.  Co. 
98  Mich.  411,  57  N.  W.  251,  16  Am.  Neg. 
Cas,  10;  Berea  Stone  Go.  v.  Kraft,  81 
Ohio  St.  287,  27  Am.  Rep.  610,  10  Mor. 
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Min.  Rep.  16j  MiBSOuri  P.  R.  Co.  v.  Wil- 
liams, 76  Tcr.  4,  18  Am.  St.  Rep.  867,  12 
S.  W.  836;  Illinois  0.  R.  Co.  v,  Coleman, 
22  Ky.  L.  Rep.  878,  59  S.  W.  13. 

The  injury  to-  plaintiff  waa  the  result 
of  the  n^ligeot  performance  of  a  positive 
duty  devolved  by  law  upon  ihe  master,  and 
for  the  nonperformance  of  which  the  mas- 
ter is  responsible,  no  matter  by  whose  hand 
the  duty  was  actually  performed. 

Neeley  v.  Soutiiwestem  Cotton  Seed  Oil 
Co.  13  Okla.  366,  64  L.R.A.  146,  76  Pac. 
637;  McCabe  &  S.  Constr.  Co.  t.  Wilson, 
17  Okla.  355,  87  Pac.  320;  Coalgate  Co.  v. 
Hurst,  25  Okla.  588,  107  Pac.  657;  Pe- 
troleum Iron  Works  Co.  v.  Wantland,  28 
Okla.  481,  114  Pac.  717;  Henry  v.  Kaw 
Boiler  Works,  87  Kan.  5.71,  125  Pac.  67; 
Heck  V.  International  Smokeless  Powder 
Co.  77  N.  J.  L.  4,  71  Atl.  150;  Ulrickson  T. 
Soderberg,  69  Wash.  347,  124  Pac.  909. 

Brewer,  C,  filed  the  following  opinion: 
The  defendant  in  error,  Brady,  as  plain- 
tiS,  sued  in  the  district  court  of  Muskogee 
county  for  personal  injuries,  and  obtained 
a  verdict  and  judgment.  The  facts  out  of 
which  the  suit  arose  are  substantially  as 
follows:  The  plaintiffs  in  error,  defendants 
below,  were  partners  engaged  in  drilling 
oil  wells  under  contracts  with  the  owners 
of  oil  leases.  While  so  engaged  in  drilling 
8  well  Brady  was  injured.  It  takes  two 
men  to  operate  a  drill;  in  the  oil  fields 
four  are  assigned  to  each  well  and  they 
work  in  two  shifts  (called  towers)  of  two 
men  each.  These  two  men  are  known,  one 
as  a  driller,  the  other  as  a  tool  dresser: 
Brady  was  a  tool  dresser.  The  drill  is  run 
by  an  engine.  The  driller  operates  the 
levers  near  the  mouth  of  the  well,  except 
when  steam  is  being  raised,  when  he  at- 
tends to  the  brake.  He  has  charge  of  the 
hole  being  made  and  is  responsible  for  its 
going  down  straight.  The  tool  dresser  fires 
and  oils  the  engine,  heats  the  bits,  and  helps 
to  sharpen  them,  empties  the  baler,  and  in 
other  ways  assists  the  driller.  When  tak- 
ing down  the  stem  to  which  the  bit  is  at- 
tached, be  ascends  into  the  derrick  and 
pulls  tiie  lower  end  of  the  stem  outside  the 
girder,  or  girt,  so  that  it  may  be  lowered  to 
the  ground.  The  stem  is  a  piece  of  steel 
35  feet  long  to  which  the  bit  is  attached. 
The  derrick  or  rig  is  20  feet  square  at  the 
bottom;  four  correr  posts  extending  up- 
ward and  inward  72  feet  to  where  the  der- 
rick is  3  or  4  feet  square.  A  girder  of 
heavy  timber  encircles  these  posts  10  feet 
from  the  ground ;  other  girders  8  feet  apart 
continue  up  to  the  top.  Other  timbers  are 
used  as  braces  to  make  the  structure  sub- 
stantial. The  stem  works  up  and  down  in 
this  derrick ;  it  is  taken  down  or  out  vhen- 
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ever  the  bit  needs  sharpening,  or  the  ma- 
chinery is  to  be  moved.  The  filler  and  the 
tool  dresser  must  each  be  experienced  men. 
They  receive  high  wages;  the  driUer  com- 
manding a  slightly  higher  wa^  than  the 
dresser.  To  take  down  the  stem  the  tool 
dresser  operates  the  engine  and  hoists  the 
stem  up  into  the  derrick  so  high  that  the 
lower  end  may  be  swung  clear  of  the  lowest 
girder.  The  driller  stajids  at  the  brake, 
and  when  tlie  stem  is  so  raised,  he  holds 
the  brake,  and  the  tool  dresser  goes  up  into 
the  derrick,  and,  by  means  of  a  rope  previ- 
ously tied  loosely  around  the  stem,  pulls 
or  swings  the  stem  outward  over  the  gird- 
er, and  the  driller,  using  the  brake,  lowers 
the  stem  into  a  wagon  on  the  ground. 

On  the  day  of  the  injury,  Brady,  oper- 
ating the  engine,  raised  the  stem  into  the 
derrick  preparatory  to  taking  it  down.  The 
rope  had  been  tied  around  it  by  the  driller, 
before  it  was  raised.  Brady  went  up  into 
the  derrick  and  found  he  had  not  raised 
the  stem  high  enough  to  clear  the  girder. 
The  driller  holloed  up  at  him  to  take  it 
out  under  the  girder.  In  doing  this  he 
walked  out  on  a  walking  beam  where  he 
could  not  support  himself  against  the  tim- 
bers of  the  derrick.  He  pulled  down  and 
outward  on  the  rope;  it  came  untied,  and 
he  lost  his  balance  and  fell  to  the  ground 
and  was  injured.  It  was  alleged  as  the 
gravamen  of  the  action  that  the  driller 
was  n^ligent  in  tying  the  rc^  so  that  it 
could  come  untied. 

It  is  contended  by  plaintiffs  in  error  that 
Brady  was  the  fellow  servant  of  the  driller, 
and  that  therefore  they  are  not  liable.  The 
defendant  in  error  answers  this  by  saying: 
First.  That  the  work  in  which  the  injury 
occurred  was  mining,  and  that  §  36  of 
article  9  of  the  Constitution,  having  abro- 
gated the  common-law  doctrine  in  mininjf 
cases,  whether  they  were  fellow  servants  is 
immaterial.  Second.  That,  if  it  should  be 
held  that  drilling  an  oil  well  is  not  mining 
within  the  meaning  of  the  Constitution, 
then  the  case  falls  within  what  has  heva 
termed  the  "superior  servant"  or  vice  prin- 
cipal rule.  The  plaintiff  is  error  replies; 
First,  that  tiie  drilling  of  oil  wells  is  not 
mining.  Second,  that  if  the  production  of 
oil  and  gas  should  be  held  to  be  embraced 
within  the  term  "mining"  used  in  the  con- 
stitutional provision,  then  that  the  work 
being  done  in  this  case  was  not  Inherently 
dangerous,  and  involved  none  of  the  risks 
and  hazards  usually  incident  to  mining  op- 
erations, and  therefore  the  provision  could 
not  apply  to  this  class  of  servants,  even 
though  engaged  in  mining.  These  conten- 
tions cover  all  the  points  in  the  case. 

The  portion  of  the  Constitution  necea- 
saiy  to  be  studied  follows:   "Art.  9,  S  80. 
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The  common-law  doctrine  of  the  fellow  serv- 
tai,  BO  far  as  it  affects  the  liability  of  the 
master  for  injuries  to  his  servant,  resulting 
from  the  acts  or  omissions  of  any  other 
■errant  or  servants  of  the  common  master, 
is  abrogated  as  to  every  employee  of 
erery  railroad  company  and  every  street 
railway  company  or  intemrban  railway 
company,  and  of  every  person,  firm,  or  cor- 
poration engaged  in  mining  in  this  state; 
and  every  such  employee  shall  have  the 
(^me  right  to  recover  for  every  injury  suf- 
fered by  him  for  the  acts  or  omissions  of 
my  other  employee  or  employees  of  the  com- 
mon master  that  a  servant  would  have  if 
fnch  acts  or  omissions  were  those  of  the 
master  himself  in  the  performance  of  a 
nonassignable  duty.  .  .  .  And  every 
railroad  company  and  every  street  rail- 
way company  or  interurban  railway  com- 
pany, and  every  person,  firm,  or  corpo- 
ration engaged  in  underground  mining 
ID  this  state  shall  be  liable  under  this 
section,  for  the  acts  of  his  or  its  receivers. 
Nothing  contained  in  this  section  shall  re- 
strict the  power  of  the  legislature  to  ex- 
tend to  the  employees  of  any  person,  firm,  | 
or  corporation,  the  rights  and  remedies 
bfrein  provided  for."  This  clause  (§  36, 
art.  9,  Const. )  is  not  repugnant  to  the  Fed- 
eral Constitution.  Coalgate  Co.  v.  Bross, 
25  Okla.  244,  138  Am.  St.  Rep.  915,  107  Pac. 
*25;  Missouri,  K.  4  T.  K.  Co.  v.  Richardson, 
no  U.  S.  601,  S5  L.  ed.  603,  31  Sup.  Ct. 
Rep.  716,  —  Tex.  Civ.  App.  — ,  125  S.  W. 
623;  St.  Louis  &  S.  P.  R.  Co.  v.  Arms,  — 
Tex.  Civ.  App.  — ,  136  S.  W.  1164. 

In  passing,  however,  it  is  necessary  to 
briefly  notice  the  contention  made  here  and 
■npported  by  considerable  authority,  that 
this  provision  is  only  constitutional  in  so 
far  as  it  is  sought  to  affect  employees  actu- 
ally engaged  in  the  inherently  dangerous 
employment  of  operating  trains,  street  cars, 
nines,  etc.  In  other  words,  that  the  inher- 
ent danger  of  the  employment  justifies  the 
Isv  and  keeps  it  from  being  obnoxious  to 
tbe  "equal  protection  of  the  law**  clause  of 
the  I4th  Amendment.  And  that,  as  to  em- 
ploToes  not  so  engaged  in  the  hazardous  em- 
ployment, it  would  be  obnoxious  to  said 
clause.  This- contention  has  been  sustained 
b;  a  number  of  states  in  construing  statutes 
^rogating  the  common  law  of  fellow  serv- 
uta.  notably  in  Mississippi,  in  the  case  of 
Bradford  Constr.  Co.  v.  Heflin,  88  Miss.  314, 
li  U!t.A.(N.S.)  1040,  42  So.  174,  8  Ann. 
Caa.  1077.  Minnesota,  in  the  case  of  Blom- 
<niist  T.  Great  Northern  R.  Co.  65  Minn.  69, 
or  K.  W.  804,  by  construction  of  the  law  ab- 
rogating the  feUow-servant  doctrine,  limited 
ita  operation  to  "those  employees  .  .  . 
Tho  are  exposed  to  the  peculiar  dangers  at- 
tending the  operation  of  railroada,  or  what 
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are,  for  brevity,  called  'railroad  dangers.*" 
Indiana  likewise  by  a  line  of  decisions  (In- 
dianapolis Traction  &  Terminal  Co.  v.  Kin- 
ney, 171  Ind.  612,  23  ri.R.A.(N.S.)  711,  86 
N.  £.  954)  so  limited  the  effect  of  a  simi- 
lar provision.  These  decisions  were  all 
based  on  what  was  supposed  to  be  the  views 
of  the  Supreme  Court  of  the  United  States 
in  various  decisions,  notably  that  of  Mis- 
souri P.  R.  Co.  v,  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161.  In  a 
late  case  in  the  Supreme  Court  of  the  Unit- 
■  ed  States,  however  (Louisville  A  N.  R.  Co. 
V.  Melton,  218  U.  S.  36,  54  L.  ed.  921,  ante, 
84,  30  Sup.  Ct.  Rep.  676 ) ,  this  same  conten- 
tion was  held  to  unsound.  That  case  was 
taken  to  tbe  supreme  court  on  writ  of  error 
to  the  court  of  appeals  of  Kentucky  (127 
Ky.  276,  105  S.  W.  366,  110  S.  W.  233,  112 
S.  W.  618),  which  had  affirmed  a  judgment 
for  personal  injuries  sustained  by  a  car- 
penter engaged  with  others  in  erecting  a 
coal  tipple  for  the  railroad.  Tbe  injury  oc- 
curring in  Indiana,  the  law  of  Indiana  ab- 
rogating the  fellow-servant  doctrine  as  to 
railroad  employees  was  invoked.  Tbe  con- 
tention of  the  railroad  was  that  this  car- 
penter, although  in  the  employment  of  the 
railroad,  was  not  engaged  in  work  that  in- 
volved the  perils  and  hazards  of  railroading, 
and  that,  under  the  facts  of  that  case,  the 
Indiana  statute  would  be  unconstitutional, 
although  admittedly  constitutional  in  cases 
where  the  employee  was  engaged  In  train 
service.  The  court  of  appeals  of  Kentucky 
held  that  "for  the  purpose  of  abrogating 
or  modifying  the  common-law  doctrine  of 
fellow  servant,  it  was  competent  for  the 
lawmaking  power  of  a  state,  without  of- 
fending against  the  equal  protection  clause, 
to  classify  railroad  employees  because  of  the 
hazard  attached  to  their  vocation,  and  that 
a  statute  doing  this  need  not  he  confined  to 
employees  who  were  engaged  in  and  about 
the  mere  movement  of  trains,  but  could  also 
validly  include  other  employees  doing  work 
essential  to  be  done  to  enable  the  carrying 
on  of  railroad  operations."  [218  U.  S.  47.] 
The  Supreme  Court  of  the  United  States, 
after  stating  the  holding  of  the  Kentucky 
court  and  reviewing  its  own  various  deci- 
sions, affirms  the  case,  and  in  the  course  of 
the  opinion  says:  "And  coming  to  consider 
the  concrete  application  made  of  these  gen- 
eral principles  in  the  decisions  of  this  court 
which  have  construed  the  statute  here  in 
question,  and  statutes  of  the  same  general 
character  enacted  in  states  other  than  Indi- 
ana, we  think,  when  rightly  analyzed,  it  will 
appear  that  they  are  decisive  against  the 
contention  now  made.  It  is  true  that  in  the 
Tullis  Case  (175  U.  S.  348,  44  L.  ed.  192,  20 
Sup.  Ct.  Rep.  136)  which  came  here  on  cer- 
tificate, the  nature  and  character  of  the 
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work  of  the  railroad  employee  who  was  in- 
jured waa  not  stated,  and  that  reference  in 
the  course  of  the  opinion  was  made  to  some 
state  caseB,  limiting  the  right  to  classify 
to  employees  engaged  in  the  movement  of 
trains.  But  that  it  was  not  the  intention 
of  the  court  to  thereby  intimate  that  a 
classiflcation,  if  not  so  restricted,  would  be 
repugnant  to  the  equal  protection  clause 
of  the  14th  Amendment  will  be  made  clear 
by  observing  that  the  previous  case  of  Chi- 
cago, K.  ft  W.  R.  Co.  V.  Pontius,  157  U.  S. 
209,  39  L.  ed.  676,  IS  Sup.  Ct.  Rep.  586,  was 
cited  approvingly,  in  which,  under  a  stat- 
ute of  Kansas  classifying  railroad  em- 
ployees, recovery  was  allowed  to  a  bridge 
carpenter  employed  by  the  railroad  com- 
pany, who  was  injured  while  attempting  to 
load  timber  on  a  car.  And  in  the  opinion 
in  the  Pontius  Case  there  was  approvingly 
cited  a  decision  of  the  court  of  appeals 
of  the  eighth  circuit  (Chicago,  R.  I.  &  P. 
R.  Co.  V.  Stahley,  11  C.  C.  A.  88,  27  U.  S. 
App.  157,  62  Fed.  363),  wherein  it  was  held 
that  under  the  same  statute  an  employee 
injured  in  a  roundhouse  while  engaged  in 
lifting  a  driving  rod  for  attachment  to  a 
new  engine  could  recover  by  virtue  of  the 
statute.  All  this  is  made  plainer  by  the 
ruling  in  St.  Louis  Merchants'  Bridge  Ter- 
minal R.  Co.  V.  Caliahan,  194  U.  S.  628, 
48  L.  ed.  1157,  24  Sup.  Ct.  Rep.  857,  where, 
upon  the  authority  of  the  Tullis  Case,  the 
court  affirmed  a  judgment  of  the  supreme 
court  of  Missouri,  which  held  that  recovery 
might  be  had  by  a  section  hand  upon  a 
railroad,  who,  while  engaged  in  warning 
passersby  in  a  street  beneath  an  overhead 
bridge,  waa  struck  by  a  tie  thrown  from 
the  structure.  While,  as  we  have  previ- 
ously said,  it  is  true  there  are  state  deci- 
sions dealing  with  statutes  classifying  rail- 
road employees,  sustaining  the  restricted 
power  to  classify  which  is  here  insisted 
upon,  we  do  not  think  it  is  necessary  to  re- 
view them  or  to  notice  those  tending  to  the 
contrary.  They  are  referred  to  in  the  opin- 
ions rendered  in  the  court  below.  Nor  do 
we  think  our  duty  in  this  respect  is  en- 
larged because,  since  the  judgment  below 
was  rendered,  the  court  of  last  resort  in 
Indiana  (Indianapolis  Traction  &  Terminal 
Co.  V.  Kinney,  171  Ind.  612,  23  L.RA.(N.S.) 
711,  85  N.  E.  954,  and  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Foland,  174  Ind.  411,  91  N.  E. 
694,  92  N.  E.  165,  decided  April  20,  1930) 
has,  upon  the  theory  that  it  was  necessary 
to  save  the  statute  in  question  from  being 
declared  repugnant  to  the  equality  clause 
of  the  state  Constitution  and  the  14th 
Amendment,  unequivocally  held  that  the 
statute  must  be  construed  as  restricted  to 
employees  engaged  in  train  service."  See 
also  Mobile,  J.  &.  K,  C.  S.  Co.  v.  Turnipseed. 
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219  U.  8.  39,  66  L.  ed.  78,  32  L.R^.CN.S.) 
226,  31  Sup.  Ct.  Rep.  136,  Ann.  Caa.  1912  A, 
463,  2  N.  C.  C.  A.  243. 

This  case,  however,  does  not  depend  for 
its  solution  upon  the  nature  of  the  work  be- 
ing done  at  the  time  of  f^e  injury.  If 
prospecting  for  oil  or  gas,  or  the  produc- 
tion of  same,  comes  within  the  classifica- 
tion of  the  Constitution  under  the  term 
"mining,"  aa  used  therein,  then  the  com- 
mon-law doctrine  of  fellow  servants  cannot 
avail  the  defendants  in  this  case.  If  not 
BO  embraced,  then  such  doctrine  must  be 
applied  to  this  case. 

Does  drilling  a  well  in  quest  of  oil  and 
gas  by  a  contractor  with  the  owner  of  the 
lease  constitute  mining  within  the  meaning 
of  the  Constitution?  If  so,  this  case  must 
be  affirmed;  if  not,  then  the  inquiry  must 
proceed  to  the  application  of  the  common 
law  of  fellow  servaot  to  the  facta  of  the  case 
aa  presented. 

"It  is  a  cardinal  rule  in  the  interpretation 
of  constitutions  that  the  instrument  must 
be  construed-  as  to  give  effect  to  the  inten- 
tion of  the  people  who  adopted  it.  This 
intention  is  to  be  sought  in  the  constitution 
itself,  and  the  apparent  meaning  of  the 
words  employed  is  to  be  taken  as  express- 
ing it,  except  in  cases  where  that  assump- 
tion would  lead  to  absurdity,  ambiguity,  or 
contradiction."  Section  8,  Black,  Interpre- 
tation of  Laws. 

"A  constitution  should  be  construed  with 
reference  to,  but  not  overruled  by,  the  doc- 
trine of  the  common  law  and  the  legislation 
previously  existing  in  the  state."  Section 
11,  Black,  Interpretation  of  Laws. 

"The  words  employed  in  a  constitution 
are  to  be  taken  in  their  natural  and  popular 
sense,  unless  they  are  technical,  legal  terms, 
in  which  case  they  are  to  be  taken  in  their 
technical  signification."  Section  16,  Black, 
Interpretation  of  Laws. 

"The  object' of  construction  as  applied  to 
a  written  constitution  is  to  give  effect  to 
the  intent  of  the  people  in  adopting  it.  In 
the  case  of  all  written  laws,  it  is  the  intent 
of  the  lawgiver  that  ia  to  be  enforced.*' 
Cooley,  Const.  Lim.  69. 

Does  operating  a  well  drill  on  the  surface, 
even  though  for  the  discoverx  of  oil,  meet 
the  popular  idea  or  generally  accepted  defi- 
nition of  miningi  It  is  true  that  oil  ia, 
technically  speaking,  a  mineral;  but  would 
any  person,  upon  approaching  an  oil  well 
6  or  8  inches  in  circumference,  think  of 
calling  it  a  mine,  or  the  act  of  boring  it 
mining?   We  think  not. 

Webster's  Dictionary  is  probably  more 
often  consulted  by  the  people  generally  than 
any  other.  It  defines  a  mine  thus;  "A  sub- 
terranean cavity  or  passage,  especially  a 
pit  or  excavation  in  the  earth,  from  which 
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lutallic  ores  ...  or  other  mineral  sub- 
stancea  are  taken  hy  digging;  distinguiahed 
from  tfaa  pits  from  vbicb  stones  are  takes, 
ind  which  are  called  quarries." 

In  Marvel  v.  Merritt,  116  U.  S.  11,  29 
L  ed.  550,  6  Sup.  Ct.  Bep.  207,  the  court, 
referring  to  mines  and  minerals,  says:  "Tbe 
words  used  are  not  technical,  either  as 
haring  a  special  sense  by  commercial  usage 
or  aa  having  a  scientific  meaning  different 
from  their  popular  meaning.  They  are  the 
words  of  common  speech,  and  as  such  their 
interpretation  is  within  the  judicial  knowl- 
rige,  and  therefore  matter  of  law." 

In  defining  the  word  "mine,"  Cyc.  vol.  27, 
't31,  says:  "Tbe  primary  meaning  of  the 
word  'mine,'  standing  alone,  is  an  under- 
sround  excavation  made  for  the  purpose  of 
settiag  minerals;  a  pit  or  excavation  in  the 
I'arth  from  which  metallic  ores  or  other 
mineral  substances  are  taken  by  digging, 
it  is  also  extended  to  a  quarry  or  other 
place  where'  anything  is  dug." 

■'A  'mine*  is  a  work  for  tbe  excavation  of 
miiieraU,  by  means  of  pits,  shafts,  levels, 
tunnels,"  etc.  Murray  v.  Allred,  100  Tenn. 
100,  39  LJLA.  249,  66  Am.  St.  Rep.  740, 
43  S.  W.  355,  19  Mor.  Min.  Kep.  169. 

"Mines,"  according  to  Jacob's  Law  Dic- 
tionary, "are  quarries  where  anything  is 
liigged." 

"To  'mine'  is  defined  to  dig  a  pit  or  mine; 
tu  dig  in  the  earth  for  minerals,  etc.;  and 
ippears  to  apply  more  especially  to  under- 
(rround  work."  Com.  ex  rel.  Stein  v. 
Brotiwood  Coal  Co.  25  Pa.  Co.  Ct.  55. 

"Whether  any  excavation  ...  be  a 
■nine  or  not  depends  upon  the  mode  in 
which  it  is  worked,  and  not  on  the  substance 
obtained  from  it."  Bex  v.  Dunaford,  2 
U.  &  £1.  568. 

"A  perpendicular  shaft  was  sunk  from 
the  surface  of  the  land  for  the  purpose  of 
raising  the  clay  out  of  the  strata,  which  was 
flone  by  a  steam  engine  and  other  mining 
apparatus;  the  excavations  were  like  those 
which  are  made  for  working  coal  and  metal- 
lic mines,  and  the  mode  of  raising  the  clay 
WIS  the  same  as  that  used  in  a  coal  mine 
lb  a  clay  mine]."  Rex,  v.  Brettell,  3  Barn. 
1  Ad.  424. 

In  testing  tbe  intention  of  the  framers  of 
this  section,  we  find  that,  in  the  provision 
utoiding  tbe  benefits  of  the  act  to  receiv- 
m  of  companies  coming  within  the  classifi- 
cation, the  word  "underground"  is  used  in 
ronnecticn  with  mining.  This  appears  to  be 
significant  of  tbe  intention  pervading  the 
vbole  section.  If  other  than  mining  which 
requires  underground  work  was  intended  in 
the  first  part  of  the  section,  what  reason 
could  be  given  for  not  extending  the  bene- 
fits thereof,  where  such  other  mines  are  in 
the  hands  of  receivers?  Kone  can  be  per- 
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ceived.  There  is  another  reason  why  drill- 
ing for  oil  or  gas  was  probably  not  in- 
tended to  be  embraced  in  the  terms  used. 
To  prevent  a  conflict  with  the  34th  Amend- 
ment to  the  Constitution  of  tbe  United 
States,  a  classification  of  this  kind  must  in- 
clude all  coming  fairly  within  the  class 
referred  to.  Drilling  a  well  for  water  would 
be  performed  in  the  same  manner  as  if  drill- 
ing for  oil  or  gas.  By  no  stretch  of  the 
imagination  could  such  an  operation  be 
held  to  be  mining;  therefore  the  act,  if  in- 
tended to  embrace  oil  well  drilling,  and  not 
to  embrace  drilling  for  water,  would  prob- 
ably be  objectionable  to  the  Federal  Consti- 
tution in  not  affording  "equal  protection  of 
the  law." 

In  ascertaining  intent,  we  may  also  look 
to  tbe  laws  of  the  two  territories  at  the 
time  and  prior  to  the  making  of  the  Con- 
stitution. Mansfield's  Digest  of  the  Laws 
of  Arkansas  in  force  in  the  eastern  part  of 
the  state  contained  no  mining  law,  Okla- 
homa territory  bad  merely  some  criminal 
laws  regarding  acts  done  about  a  mine.  It 
had,  however,  passed  in  1905,  just  prior  to 
the  aasembling  of  the  constitutional  conven- 
tion, a  well-defined  code  of  law  relating 
to  tbe  production  of  "oil  and  gas."  These 
laws  use  the  terms  "wells,"  and  the  work  of 
securing  either  is  called  ''operating." 
Nowhere  is  tbe  term  "mine"  or  "'mining" 
used  in  tbe  law  in  force  when  the  conven- 
tion was  considering  this  provision.  Sec- 
tion  . 

The  first  legislature,  of  which  many  mem- 
bers of  the  constitutional  convention  par- 
ticipated, passed  a  most  comprehensive  law 
relating  to  mines  and  mining,  and  with- 
out once  using  the  term  "oil"  or  "gas." 
Other  legislation,  complete  in  itself,  dealt 
with  "oil"  and  "gas,"  and  nowhere  in  it 
used  the  term  "mine"  or  "mining."  These 
laws,  practically  contemporaneous  with  the 
making  of  the  Constitution,  may  be  con- 
sidered in  determining  the  intention  of  that 
body.  From  all  of  which  we  conclude  that 
this  case  does  not  come  under  the  provi- 
sions of  the  Constitution  relied  upon. 

The  remaining  question  is:  Was  Brady, 
according  to  this  record,  injured  in  conse- 
quence of  the ,  negligence  of  a  fellow  serv- 
ant, within  the  meaning  of  that  term  aa  it 
is  used  in  the  rule  which  exempts  the  mas- 
ter from  liability  for  injuries  resulting 
from  the  negligence  of  a  fellow  servant?  In 
this  case  but  two  persons  were  present  when 
the  injury  occurred, — ^the  plaintiff  and  the 
driller.  At  the  time  of  trial  the  driller 
could  not  be  found,  and  the  facta  of  the  in- 
jury rest  solely  on  tbe  plaintifTs  testimony. 
It  is  not  claimed  but  that  the  machinery, 
tools,  appliances,  apparatus,  and  instrumen- 
talities used  were  all  of  a  proper  and  suit- 
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able  kind  and  iren  in  good  condition  and 
free  from  defeeta.  That  the  two  men  were 
both  engaged  in  hard  manual  labor  under 
the  same  employer,  working  in  eonjuneti<Hii 
in  a  common  undertaking,  to  a  common  end, 
and  that  the  thing  done  was  not  ordinarily 
dangerouB,  ie  shown  by  all  the  proof.  That 
while  proaecuting  the  work  each  did  certain 
particular  things,  but  that  many  of  the 
varying  acts  and  details  necessu-ily  need- 
ed to  be  done  in  each  day's  work,  as  tiie 
occasion  arose,  were  done  by  whichever  of 
the  men  happened  to  be  best  situated  at  the 
time  to  attend  to  it.  Such  was  the  detail  of 
tying  the  rope  on  the  stem.  This  was  not 
the  special  duty  of  either.  It  was  done  by 
whichever  of  the  two  could  do  it  most  con- 
veniently. It  was  a  mere  detail  of  tiie 
day's  work.  Under  no  decision  that  has 
been  cited,  or  that  we  have  found,  would 
this  be  held  to  he  a  part  of  the  nuu^r's 
work  or  fall  within  the  master's  duty. 

In  illustrating  what  would  be  the  act  of 
a  fellow  servant,  even  in  the  presence  of  the 
master,  the  court  in  Blaekman  t.  Thomson- 
Houston  Electric  Co.  102  Oa.  71,  29  8.  E. 
123,  3  Am.  Keg.  Bep.  763,  says:  "There  are 
some  appliances  so  simple  in  their  nature 
as  even  the  most  unskilled  workman  may  be 
safe^  intrusted  with  their  erection  and 
use.  Two  pieces  of  timber  used  as  a  ful- 
crum and  lever,  in  a  broad  sense,  consti- 
tute an  appliance.  Their  use  involves  the 
application  of  scientific  principles  of  a  high 
order;  and  yet  these  principles  are  so  sim- 
ple and  so  well  understood  that  the  negli- 
gence of  a  fellow  servant  in  placing  these 
two  pieces  of  timber  in  position  for  use  by 
other  fellow  servants  could  not  be  impu- 
table to  the  master."  This  proposition  has 
perhaps  had  the  attaition  of  as  many  courts 
and  the  application  of  the  learning'  of  as 
many  wise  men  as  any  question  in  the  law; 
and,  while  it  is  admitted  in  practically  all 
courts  that  the  master  is  not  liable  to  his 
servant  for  an  Injury  resulting  from  the 
negligence  of  a  fellow  servant  in  the  same 
common  service,  yet  the  difficult  has  been 
found  in  the  application  of  the  rule  to  the 
facts  of  a  given  esse  and  in  the  develop- 
ment of  exceptions  to  the  general  rule.  The 
question  always  arises:  Did  the  servants 
bear  that  relaticm  toward  each  other  I  The 
courts  seon  to  have  been  unable  to  an- 
nounce any  definite  principles  formulated 
into  a  general  rule  sufficiently  comprehen- 
sive to  govern  in  all  the  multitude  of  cases 
in  which  it  is  involved.  We  agree  with  the 
supreme  court  of  Missouri  in  the  case  of 
Parker  v,  Hannibal  &  St  J.  R.  Co.  109  Mo. 
379,  18  h.VLA.  802,  19  S.  W.  1123,  in  the 
statement:  "The  main  and  only  difficulty 
has  been  to  satisfactorily  determine  at  all 
times  whether'  the  employment  was  a  com- 
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mon  service  and  the  emplc^ees  fellow  aerr- 
ants  witiiin  the  meaning  of  the  rule.  And 
after  due  consideration  we  are  of  the 
opinicm  that,  unsatisfactory  as  it  may  seem, 
the  rule  itadf  must  remain  general,  its  ap- 
plication specific,  as  the  cases  arise."  How- 
ever, in  this  jurisdiction  the  rule  as  to  fel- 
low servants  and  vi;«e  principals,  in  so  far  aa 
it  is  involved  in  this  case,  seems  to  be  set- 
tled. Indeed,  the  rule  of  vice  principal,  as 
stated  in  the  i^inirais  of  this  court  noted 
below,  could  be  otended  much  farther  than 
it  has  been  and  yet  not  chai^  the  conclu- 
sicHi  that  in  this  case,  as  made  in  the  record, 
the  driller  and  tool  dresser  were  fellow  serv- 
ants in  the  aet  that  caused  the  injury.  In- 
deed, upon  a  earful  examination  of  the  evi- 
dence and  every  authority  cited  by  the  de- 
fendant in  error,  we  conclude  that  the  de- 
cisions are  ettvemely  rare  under  which  a 
doebine  of  vice  principal  is  announced  so 
broad  as  to  tain  this  case  out  of  the  rule 
invoked. 

In  the  case  of  Van  Winkle  T.  Bro^s,  29 
Okla.  361,  116  Pac.  S08,  it  is  said  in  the 
syllabus;  "In  order  to  constitute  a  foreman 
or  boss  of  a  gang  of  laborers  employed  by 
a  corporation  in  the  etmstruetion  of  a  water 
tank  in  c(»mecti<m  with  an  oil  mill  a  'vice 
principal,'  for  whoae  negligence  in  the  man- 
agement of  that  part  of  the  work  the  corpo- 
ration will  be  liable  for  personal  injuries 
to  any  of  those  employed  under  him  and 
who  were  subject  to  his  discretion  and  con- 
trol, the  master  must  confer  upon  such  boss 
or  foreman  the  entire  and  absolute  manage- 
ment of  the  entire  departmait,  retaining 
no  oversight  and  exercising  no  discretion 
of  its  own  as  to  the  conduct  of  such  depart- 
ment, except  that  it  is  the  positive  duty  of 
the  master  to  use  reascmable  care  in  pro- 
viding safe  tools,  machinery,  and  appli- 
ances to  work  with,  a  safe  place  to  work 
in,  safe  materials  to  work  on,  and  safe  fel- 
low servants  and  ■coemployees,  and,  if  the 
work  is  such  as  to  require  it,  to  require 
safe  and  proper  rules  and  regulations  for 
conducting  the  same.  Negligence  in  the 
performance  of  any  of  these  positive  duties 
will  render  the  master  liable  without  re- 
gard to  the  standing  or  authority  of  the 
employee  through  whose  fault  the  injury 
is  occasioned.  If  the  injury  is  not  the  re- 
sult of  an  omission  to  perform  one  of  these 
poBitive  duties  of  the  master,  but  is  occa- 
sioned by  the  negligence  of  such  foreman, 
such  foreman  will  be  deemed  a  'fellow  serv- 
ant' with  the  person  injured,  even  though 
he  has  power  to  oversee  the  men  and  direct 
the  work  directly  under  his  charge,  unless 
his  authority  in  his  department  is .  entire 
and  absolute.  If  he  is  subject  to  the  control 
of  one  or  more  over  him  In  the  manage- 
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mat  of  hia  depuiment,  ha  is  a  fellow  lerr- 
int  with  those  under  him." 

TluB  case  follows  the  cases  of  Ruemmeli- 
Bmn  Co.  t.  Cahill,  14  Okla.  422,  79  Pac. 
260,  and  MolIhotT  v.  Chicago,  K.  I.  k  P.  R. 
Co.  15  Okla.  540,  82  Pac.  733,  decided  by  the 
Oklahoma  territorial  supreme  court,  and 
while  the  iojuiy  in  the  Van  Winkle  Case 
ooourred  prior  to  statehood,  as  has  heen 
suggested,  even  a  most  liberal  expansion  of 
tfae  rule  therein  announced  would  not  avail 
to  save  this  case,  if  we  are  to  remain  with- 
in the  current  of  judicial  decisions.  See 
also  Erickson  Victoria  Copper  Min.  Co. 
130  Mich.  476,  90  N.  W.  291. 

It  follows  that  under  the  views  herein 
expressed  the  plaintiff  below  failed  in  the 
proof  to  establish  any  liability  s^inst  the 
defendanta.  And  as  there  was  but  one  wit- 
ness to  the  facte  of  the  injury,  and  he  the 
plaintiff,  that  a  new  trial  would  be  a  use- 
bsa  thinft  and  that  the  ease  should  be  re- 
Tersed  and  judgment  entered  for  defendants 
below. 

Per  Cnrlun: 
Adopted  in  whide. 

Petition  for  Tahearbig  denied  June  24, 
1913. 


KANSAS  SUPREBIE:  COUIIT. 

MISSOURI    PACIFIC    RAILWAY  COM- 
PANY, Appt., 

V. 

BENJAMIN  SMITH. 

\     (82  Kan.  248.  108  Fae.  76.) 

Fellow  oemnc  act  —  section  man. 

1.  A  section  man  engaged  in  track  re- 
pairing, who  is  injured  by  the  negligence 

Headnotes  by  Beksou,  J. 


of  a  fellow  laborer,  is  within  the  proteotioii 
of  the  fellow  servant  act. 
Master  —  injury  —  notice. 

2.  A  notice  of  such  an  injury  and  claim 
for  damages,  required  by  that  act,  mailed 
to  an  assistant  claim  agent  of  the  railway 
company,  whose  duty  it  is  to  examine  and 
act  upon  such  claims,  and  who  recuves  the 
notice  and  makes  such  examination  in  pur- 
suance thereto,  is  notice  to  the  company. 

(April  9,  1910.) 

APPEAL  by  defendant  from  a  judg- 
ment of  the  District  Court  for  An- 
derson County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
personal  injuries  allied  to  have  been 
caused  by  defendant's  n^Iigence.  Affrmed. 

Statement  by  Benson,  J.: 

The  plaintiff,  a  section  man,  engaged  in 
track  repairing,  was  tamping  stone  under 
a  cross-tie  when  a  fellow  laborer  who  was 
tamping  stone  under  another  cross-tie  be- 
hind him  negligently  struck  the  plaintiff's 
hand  with  a  tamping  pick,  inflicting  the 
injury  for  which  the  action  was  brought. 
A  notice,  as  required  by  §  1  of  chap.  341, 
of  the  Laws  of  1S05,  was  served  by  mail, 
addressed  to  the  assistant  claim  agent  of 
the  defendant  at  Kansas  City,  Missouri. 
The  injury  occurred  in  this  state.  Demur- 
rers to  the  petition  and  to  the  evidence 
were  overruled.  Special  findings  were  re- 
turned by  the  jury,  with  a  verdict  for  the 
plaintiff.  The  defendant  appeals  from  the 
judgment  thereon. 

Messrs.  B.  P.  Wa^gcner  and  J.  H. 
Challles,  for  appellant: 

The  employee  of  a  railroad  injured  by 
the  negligence  of  a  eoemployee  can  recover 
only  by  showing  that  the  service  in  which 
he  was  engaged  exposed  him  to  the  peculiar 
perils  incident  to  the  operation  of  a  rail- 
' road. 


Sote.  —  Employees  and  cmplo\fmente 
vUMn  the  pwnrview  of  ataiutet  abro- 
gatino  Vte  /ellow  aervant  rule. 

Introduction. 

This  subject  was  discussed  in  a  note  to 
Ji^nson  V.  Great  Northern  R.  Co.  18 
L.RJL<NJ3.)  477,  and  this  note  is  supple- 
meotaiT  thereto. 

In  the  earlier  note  the  diseus8i(m  was 
limited  to  the  statutes  of  a  few  states, 
and  practically  resolved  itself  into  a  de- 
termination of  the  question,  What  is  a 
"railroad  hazard"  within  the  meaning  of 
the  fellow  servant  statutes,  which  by  ju- 
dicial construction  had  heen  limitol  in 
their  application  to  servants  who  were  sub- 
jected to  the  peculiar  hazards  of  operating 
railroads.  Since  the  preparation  of  the 
earlier  not^  a  number  of  other  states  have 
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passed  similar  statutes,  or  at  least  such 
statutes  have  been  construed  In  other 
states,  and  the  narrow  construction  placed 
upon  the  statutes  has  been  repudiated  in 
practically  all  of  the  new  jurisdictions,  so 
that  the  subject  must  be  broadened  to  em- 
brace the  application  of  the  statutes  to  all 
classes  of  employees. 

The  constitutionality  of  these  statutes  is 
discussed  In  a  note  to  Louisville  ft  N.  R. 
Co.  V.  Melton,  ante,  84. 

Tlic  constitutionality  and  application  of 
the  Federal  statute  is  treated  in  a  note  at 
pagp  33,  ante. 

The  construction  placed  upon  the  fellow 
servant  statutes  diffora  greatly  in  the  va- 
rious jiiriadictions.  In  Indiana,  the  applica- 
tion of  the  statute  has  been  restricted  to 
those  servants  whose  injuries  were  caused 
by  the  actual  t^eration  of  teains. 
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Missouri,  K.  &  T.  R.  Co.  t.  Medaris,  60 
Kan.  161,  SS  Fae.  87S,  6  Am.  Keg.  Rep. 

'  339. 

The  word  "agent"  found  ia  the  fellow 
servant  act  is  used  in  its  ordinary  and 
popular  sense,  and  refers  to  that  class  ol 
employees  who,  in  connection  wit^  engi- 
neers, handle  and  direct  the  handling  of 
trains. 

26  Am.  k  Eng.  Enc.  Law,  609;  21  Am. 
&  Eng.  Enc.  Law,  1012;  State  ex  rel.  Ives 
V.  Martindale,  47  Kan.  147,  27  Pac  852; 
State  T.  Dinniese,  109  Mo.  434.  19  S.  W. 
02 ;  Denman  v.  Webster,  —  Cal.— ,  70  Pao. 
1064;  Edgecomb  T.  His  Creditors,  19  Nev. 
149,  7  Pac  533;  Brusie  v.  Griffith,  34 
Cal.  302,  01  Am.  Dec.  695;  Raeder  v.  Bens- 
be^,  6  Mo.  App.  445;  Jensen  t.  State, 

In  Texas,  while  the  decisions  are  not  en- 
tirely consistent,  it  may  be  said  that  un- 
der the  earlier  statute  a  construction  was 
given  similar  to  that  given  in  Indiana, 
but  the  more  recent  statutes  have  been 
held  to  apply  to  all  employees. 

In  Iowa,  Kansas,  Mmnesota,  and  North 
Dalcota,  the  so-called  "railroad  hazard" 
doctrine  prevails,  and  a  servant  will  not 
be  deemed  to  be  within  the  protection  of 
the  statute  unless  his  injury  was  caused 
by  a  so-called  railroad  hazard.  Th^  haz- 
ards, however,  are  not  confined  to  those 
created  by  the  actual  operation  of  trains, 
as  is  the  rule  in  Indiana.  It  should  he 
noted  that  a  very  important  exception  to 
this  rule  has  sprang  up  in  Minnesota. 
(See  the  last  subdivision  of  this  note). 

In  the  other  jurisdictions,  the  statutes 
have  been  held  generally  to  apply  to  all 
employees  of  the  railroad,  and  the  stat- 
utes BO  construed  have  been  upheld,  some 
of  them  by  the  United  States  Supreme 
Court.    See  note  on  page  38,  ante. 

It  should  also  be  not^  that  in  some  stat- 
utes there  are  provisions  excepting  from  the 
operation  of  the  statutes  employees  in 
BDops  and  offices. 

Construction  work. 

There  is  considerable  diversity  of  opinion 
as  to  the  application  of  these  statutes  to 
servants  engaged  in  construction  work. 

Thus  in  Louisville  &  N.  R.  Co.  v.  Mel- 
ton, 327  Ky.  276,  105  S.  W.  366,  rehearing 
denied  in  127  Ky.  291,  110  S.  W.  233,  112 
S.  W.  618,  recovery  was  allowed  for  injuries 
received  in  Indiana  by  a  carpenter  engaged 
in  building  a  coal  chute,  by  reason  of  the 
breaking  of  a  chain  used  to  lift  the  beams. 
This  decision  was  sustained  by  the  United 
States  Supreme  Court,  218  U.  S.  36,  54 
L.  ed.  921.  ante,  84,  30  Sup.  Ct.  Rep.  676, 
over  the  contention  that  the  act  as  thus 
applied  was  unconstitutional.  Under  the 
construction  given  the  Indiana  statute  to 
the  state  court,  there  could  have  been  no 
recovery  in  this  case.  See  the  Poland  Case 
cited  later  in  this  subdivision. 

And  an  employee  engaged  in  repairing 
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60  Wis.  677,  19  N.  W.  374;  Lynchburg  v. 
Norfolk  &  W.  R.  Co.  80  Va.  237,  66  Am. 
Rep.  692;  School  Dist.  v.  Oautier,  13 
Okla.  194,  73  Pac.  954;  Re  Barre  Water 
Co.  62  Vt.  27,  9  L.R,A.  196,  20  Atl.  109. 

The  provisions  of  the  fellow  servant  act 
as  to  whom  notice  may  be  served  upon  are 
jurisdictional,  mandatory,  and  exclusive. 

Missouri  P.  R.  Co.  v.  Larussi,  88  C.  C.  A. 
230,  161  Fed.  72;  Shattuck  v.  Chandler,  40 
.  Kan.  520.  10  Am.  St.  Rep.  227,  20  Pao.  225. 

Benson,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  contends  that  section  men, 
in  doing  the  ordinary  work  of  repairing 
track,  are  not  within  the  purview  of  the 
statute  impofling  liability  upon  a  railroad 

bridges  for  a  railroad  company,  If  injured, 
while  in  the  line  of  his  duty,  is  within 
the  beneficial  influence  of  the  statute,  al- 
though at  the  time  of  the  injury  he  was 
being  transported  from  one  place  of  work 
to  another.  Gibler  v.  Quincy,  0.  &.  K.  C.  B. 
Co.  148  Mo.  App.  476.  128  8.  W.  791. 

So.  a  carpenter  engaged  in  building  a 
coal  chute  in  the  railway  yards,  who  was 
run  over  and  killed  by  an  engine  while  re- 
turning from  the  bank  ear,  where  he  had 
been  to  get  some  tools  necessary  for  his 
work,  is  within  the  purview  of  the  Iowa  fel- 
low servant  statute.  Voris  v.  Chicago.  M. 
k  St.  P.  R.  Co.  —  Ho.  App.  ~,  167  S.  W. 
835. 

And  the  employee  of  m  railroad  company 
at  work  upon  a  railroad  bridge  iB  within 
the  protection  of  tiie  statute.  Houston  & 
T.  C.  R.  Co.  v.  Bright,  —  Tex.  Oiv.  App. 
— ,  156  S.  W.  304. 

In  discussing  what  employees  were  within 
the  Alabama  employers  liability  act,  the 
court  in  Boggs  v.  Alabama  Consol.  Coal  Sl 
I.  Co.  J67  Ala.  251,  140  Am.  St.  Rep.  28. 
52  So.  878,  in  holding  that  tiie  trial  court 
erred  in  sustaining  a  dcnrarrer  to  a  com- 
plaint on  the  ground  that  it  showed  that 
the  plaintiff's  intestate  was  emploved  as  a 
carpenter  in  and  about  the  defendant's 
mine,  so  that  he  was  not  of  that  class  of 
railroad  employees  for  whose  benefit  the 
statute  was  enacted,  said:  "We  hold  that 
employees  engaged  in  or  about  a  railroad, 
including  therein  employees  brought  by 
their  employment  into  such  close  relation 
with  the  operation  of  the  railroad  as  that 
it  may  be  said,  in  a  reasonable  sense,  that 
danger  therefrom  constitutes  an  ordinary 
danger  of  the  service  in  which  they  are  en- 
gaged, though  they  be  not  strictly  railroad 
employees,  as  well  as  those  engaged  in  the 
actual  operation  of  the  railroad,  are  fellow 
servants  with  those  employees  who  operate 
signals,  locomotives,  trains,  etc.,  on  the 
railroad,  and  fall  under  the  influence  of  the 
subdivision  [of  the  statute]." 

But  a  member  of  a  bridge  gang  injured 
by  the  falling  of  piles  is  not  within  the  pro- 
tection of  the  statute.  Cleveland,  C.  C.  & 
St  L.  R.  Co.  T.  Poland,  174  Ind.  411.  91 
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ecmpany  for  iojaries  to  an  employee  caused 
)ij  the  negligence  of  its  agents  or  the  mis- 
muaganent  cl  its  engineer  or  other  em- 
ploreea.  Laws  1007,  chap.  81,  S 
Gen.  Stat.  1909,  §  6009.  The  defendant 
relics  npon  the  opinion  in  Missouri,  K. 
ft  T.  R.  Co.  Medaris,  60  Kan.  151, 
154,  59  Fac.  875,  876,  6  Am.  Rep. 
339.  In  that  case  it  was  held  that 
u  employee  of  a  railway  company,  who 
WIS  engaged  in  setting  a  curb  around  a  de- 
pot and  ofBce  building,  and  who  was  injured 
by  a  falling  curbstone  which  had  been  neg- 
ligently left  in  an  insecure  position  by  a 
fellow  laborer,  was  not  within  the  protection 
irf  the  statute.  It  was  said  in  the  opinion; 
"No  train  was  passing  or  near  the  place 
where  Medaris  was  at  work  at  the  time  the 

N.  E.  504,  rehearing  denied  in  174  Ind. 
417,  92  N.  E.  165. 

The  court  said:  "The  rule  is  settled  in 
this  state  that  the  reason  for  the  statute, 
asd  the  basis  upon  which  its  constitutional- 
ity is  grounded,  is  that  of  the  hazards  at- 
taidiog  the  operation  of  trains." 

So,  employees  engaged  in  work  iip<»i  a 
railroad  In  the  process  of  construction  are 
not  within  the  purview  of  the  statute. 
O'Neal  V.  South  ft  W.  R.  Co.  152  N.  C. 
m,  67  S.  E.  1022;  Bailey  v.  Meadows  Co. 
152  N.  C.  603,  68  S.  E.  11. 

A  blacksmith  for  a  force  engaged  in  con- 
■tmctin^  bridges,  who  was  injured  while 
attempting  to  hang  up  a  coil  of  rope  20 
Biles  from  Uie  terminus  of  the  railroad, 
WIS  not  performing  a  serriee  necessary  to 
or  connected  with  the  use  and  operation  of 
the  railroad.  O'Neal  v.  South  &  W.  R.  Co. 
mpra. 

Loading  and  unloading  cars. 

As  was  shown  in  the  earlier  note,  there 
is  great  diversity  of  opinion  as  to  whether 
employees  engaged  in  loading  or  unloading 
esrs  are  within  the  statute. 

In  those  states  in  which  the  application 
<tf  the  statute  has  been  confined  to  railroad 
haatrds,  it  is  generally  held  that  they  are 
not  within  the  statute. 

Thus,  section  hands  unloading  rails  from 
t  posh  ear  are  not  operating  the  car  with- 
in the  meaning  of  the  Texas  statute. 
Ten^ana  ft  Ft.  S.  R.  Co.  r.  Anderson,  102 
Tel.  402, 118  S.  W.  127, 

So,  a  section  foreman,  in  aiding  the  men 
under  him  to  load  rails  upon  a  car  vbich 
jg  part  of  a  train,  is  not  engaged  in  operat- 
ing a  car,  locomotive,  or  train  within  the 
Texas  statute,  where  the  car  was  stationary 
st  the  time,  and  he  had  no  duty  to  per- 
fonn  witii  reference  to  the  movement  there- 
of. St.  Louis  Southwestern  R.  Co.  t.  Mc- 
Gee,  —  Tex.  Civ.  App.  — ,  141  8.  W.  1054. 

And  a  member  of  a  repair  and  construc- 
tion gang  on  a  street  railway  is  not,  while 
engaged  in  unloadinfr  rails  from  a  etand- 
inp  car,  exposed  to  any  of  the  peculiar  haz- 
ards of  using  and  operating  a  railroad,  so 
ts  to  come  within  the  protection  of  the 
47  L.R.A.{N.S.) 


injury  was  inflicted.  It  is  tru^  also,  that 
he  was  at  work  for  a  railroad  company,  and 
upon  the  land  of  a  railroad  company,  but 
this  does  not  entitle  him  to  the  benefits  of 
the  act.  He  can  only  recover  by  showing 
that  the  service  in  which  he  was  engaged  en- 
posed  him  to  the  peculiar  perils  incident  to 
the  operation  of  a  railroad." 

In  Union  Trust  Co.  v.  Thomason,  25  Kan. 
1,  a  trackman  riding  upon  a  hand  car  from 
his  work  at  the  close  of  the  day's  service 
was  hurt  by  a  collision  with  another  hand 
car,  caused  by  the  negligence  of  his  fellow 
workmen  in  propelling  the  other  car.  It 
was  held  that  he  was  injured  while  in  the 
line  of  duty,  and  that  the  case  was  within 
the  provisions  of  the  statute.  Mr.  Chief 
Justice  Horton,  in  delivering  the  <^inion, 

statute,  Indianapolis  Traction  ft  Termi- 
nal Co.  v.  Kinney,  171  Ind.  612,  23  I1.R.A. 
(N.S.)  711,  85  N.  E.  954. 

■There  is  no  "railroad  hazard"  present 
while  employees  are  engaged  in  unloading 
logs  fr(Hn  a  car  which  is  detached  from  the 
engine.  Nyland  v.  Duluth  ft  N.  W.  R.  Co. 
—  Minn.  — ,  143  N.  W.  739. 

And  a  servant  engaged  in  loading  a  ear 
with  ice,  who  was  injured  by  a  piece  of  ice 
which  was  negligently  pushed  off  the  slide 
another  servant,  is  not  within  the  pur- 
view of  the  North  Dakota  statute.  Beleal 
V.  Northern  P.  R.  Co.  15  N.  D.  318,  108 
N.  W.  33,  20  Am.  Neg.  Rep.  453. 

But  the  contrary  rule  prevails  in  other 
jurisdictions. 

Thus,  the  employee  of  a  mining  company 
engaged  in  unloading  cars  upon  the  rail- 
road  operated  by  the  company  has  been 
held  to  be  exposed  to  railroad  hazards. 
Papkovich  v.  Oliver  Iron  Min.  Co.  109  Minn, 
294,  123  N.  W.  824.  In  this  case  the  cars 
were  being  unloaded  while  in  motion.  A 
different  rule  has  been  applied  in  this  state 
in  a  case  where  the  car  to  be  unloaded  was 
standing  on  the  tracks  detached  from  the 
engine.  Nyland  v.  Duluth  ft  N.  W.  R.  Co. 
supra. 

And  an  employee  engaged  in  loading  lum- 
ber upon  a  railroad  car  who  is  injured  by 
the  negligent  use  of  a  rope  used  for  haul- 
ing the  logs  is  within  the  protection  of  the 
statute.  Jackson  v.  Avden  Lumber  Co.  168 
N.  C.  317,  74  S.  E.  350. 

Railroad  employees  engaged  in  unload- 
ing ties  from  a  standing  car,  part  of  the 
employees  being  on  the  car  and  throwing 
the  ties  therefrom,  and  others  being  on 
the  ground  removing  the  ties  to  the  place 
where  they  were  to  remain,  are  within  the 
Wisconsin  statute  as  being  subjected  to 
railroad  hazards.  Luich  v.  Great  Northern 
R.  Co.  152  Wis.  414,  140  N.  W.  33. 

The  injury  to  a  track  band  engaged  in  re- 
placing rails  upon  a  track,  by  the  dropping 
of  a  rail  as  it  was  being  taken  from  a 
freight  car,  is  one  arising  from  a  risk  or 
hazard  peculiar  to  the  operation  of  rail- 
roads. Meo  V.  Chicago  ft  N.  W.  R.  Co.  188 
Wis.  340,  120  N.  W.  344. 
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quoted  with  approval  from  several  Iowa 
cases  where  it  had  been  held  that  trackmen, 
switchmen,  and  others  whose  duties  require 
them  to  be  upon  the  track,  are  more  or  leas 
exposed  to  the  hazards  of  the  business  of 
operating  a  railroad.  In  Union  F.  R.  Co.  v. 
Harris,  33  Kan.  416,  6  Pac.  671,  it  was  held 
that  the  statute  applied  to  a  aection  man 
engaged  in  repairing  a  track.  The  injury 
had  occurred  by  the  negligence  of  a  fellow 
employee  in  removing  a  rail  from  the  push 
car.  His  duties  did  not  require  him  to  ride 
upon  cars,  nor  was  he  exposed  to  the  perils 
caused  by  the  operation  of  trains,  other 
than  such  as  were  incidental  to  his  work 
upon  the  track.  In  the  opinion  the  fact 
that  a  different  rule  had  been  applied  in 
Iowa  in  recent  cases,  ajqpareatly  departing 


Am., 

from  earlier  decisions,  was  ascribed  to  the 
fact  that  the  Iowa  Code  had  been  changed 
so  as  to  restrict  the  application  of  the  stat- 
ute to  wrongs  connected  with  the  use  and 
operation  of  the  railroad.  The  decisions 
under  the  amended  statute  in  Iowa  appear 
to  have  limited  its  operation  as  stated  in 
Dunn  r.  Chicago,  R.  1.  &  P.  R.  Co.  130  Iowa, 
680,  a  L.R.A.(N.S.)  452,  107  N.  W. 
616,  8  Ann.  Cas.  226,  so  that  a  sec- 
tion hand  in  his  ordinary  work,  wholly 
disconnected  from  the  use  and  operation 
of  the  road,  is  excluded  from  its  pur- 
view; but,  as  indicated  in  the  majority  opin- 
ion in  ^hat  case,  and  more  fully  stated  in  a 
vigorous  disaenl^  the  decisions  in  that  state 
have  not  uniformly  sustained  this  view. 
In  the  Koehler  Case.  37  Kan.  463, 15  Pac. 
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A  Btmilar  view  ia  also  t^cen  under  the 
mere  recent  Texas  cases. 

Thus,  an  employee  engaged  in  distribut- 
ing ties  along  the  railroad  by  means  of  a 
push  car,  who,  while  straightening  a  tie 
that  had  been  thrown  off,  is  injured  by  an- 
other tie  being  slid  off  by  another  employee, 
is  within  the  statute.  Freeman  v.  Shaw, 
—  Tex.  Civ.  App.  — ,  126  S.  W.  63. 

So,  the  fact  that  the  push  car  at  the  very 
time  of  the  injury  was  not  being  moved  was 
held  not  to  be  controlling.  Ibid. 

Of  course,  if  the  injury  was  caused  by 
movement  of  the  car  which  was  being  load- 
ed or  unloaded,  it  could  hardly  be  claimed 
that  the  injury  was  not  within  the  purview 
of  the  statute,  even  in  jurisdictions  adopt- 
ing the  "railroad  hazard"  doctrine. 

Thus,  an  employee  whose  duty  it  was  to 
unload  wood  from  cars  upon  a  track  may 
recover  for  injuries  received  by  the  sudden 
starting  of  the  car  while  he  was  attempting 
to  remove  a  block  from  the  wheel  of  the 
car.  Texas  ft  P.  R.  Co.  v.  Johnson^  66 
Tex.  ClT.  App.  405,  118  8.  W.  1117. 

Hand  oars. 

In  all  jurisdictions  except  Mississipi^  and 
Indiana,  employees  iujored  while  at  work 
with  a  hand  car  are  held  to  be  within  the 
statute.  This  is  true  of  the  earlier  as  well 
as  of  the  more  recent  cases. 

Thus,  removing  a  hand  car  from  the  track 
in  order  to  permit  a  train  to  pass  is  work 
in  connection  with  the  operation  of  a  rail- 
road. Cahill  V.  Illinois  C.  R.  Co.  148  Iowa, 
241,  28  LJt.A.(N.S.)  1121,  125  N.  W.  331. 

And  a  section  band  while  riding  to  and 
from  his  work  upon  a  hand  ear  is  engaged 
in  the  operation  of  a  railroad.  Hider  t. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  S.  Co. 
115  Minn.  325,  132  N.  W.  316. 

So,  an  employee  of  a  railroad  company 
engaged  in  pushing  a  hand  or  push  car 
within  the  yards  of  the  railroad  company, 
for  the  purpose  of  transporting  lumber  to 
and  from  its  cars,  mills,  shops,  etc.,  is  oper- 
ating a  car  within  the  meaning  of  the  Texas 
statute.  Missouri,  K.  ft  T.  R.  Co.  T.  Bailey, 
63  Tex.  CiT.  App.  285.  115  S.  W.  601. 
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But  an  injurr  faj  the  operation  of  a  hand 
ear  is  not  within  the  scope  of  the  consti- 
tutional proTisi<m  in  Mississippi  repealing 
the  fellow  servant  doctrine  with  respect  to 
employees  of  railroad  companies.  Oivens  v. 
Southern  R.  Co.  04  Miss.  830,  22  L.R.A. 
(N.S.)  071,  40  So.  180.  This  decision  was 
upon  the  ground  that  hand  cars  are  no  more 
inherently  dangerous  than  other  modes  of 
transportation  not  in  any  way  connected 
with  railroads  proper. 

An  injury  received  by  a  fall  from  a 
hand  car  is  not  within  a  statute  making 
employers  liable  for  injuries  rei»ived  by 
employees  in  the  operation  of  a  railroad, 
since  the  hazard  is  not  so  peculiar  aa  to 
come  within  a  proper  classification  of  ^rils 
for  which  railroads  may  be  rendered  liable. 
Richey  v.  Cleveland,  C.  C.  ft  St.  L.  R.  Co, 
176  Ind.  642,  post,  121,  96  N.  E.  694. 

A  section  hand  injured  by  falling  off  a 
hand  car  by  reason  of  its  being  overcrowd- 
ed is  not  within  the  protection  of  the  stat- 
ute. Vandalia  R.  Co.  v.  Parker,  —  Ind.  — , 
08  N.  E.  705. 

A  railroad  section  hand  thrown  from  a 
hand  car  by  the  opIicatitHi  of  the  brakes 
by  the  brakeman  without  warning,  on  the 
signal  of  the  foreman,  cannot  hold  the  rail- 
road  ciHnpattT  liable  for  the  resulting  in- 
juries. Thacker  t.  Chicago,  I.  ft  L.  R.  Co. 
159  Ind.  82,  69  LJI.A.  702,  64  N.  E.  605. 
The  basis  of  this  decision  was  that  the 
brakeman  was  a  mere  fellow  servant  of  the 
section  hand,  and  although  the  act  of  ap- 
plying the  brakes  was  done  in  accordance 
with  a  signal  received  from  a  vice  princi- 
pal, nevertheless,  the  signal  did  not  require 
the  brakeman  to  imperil  the  safety  of  the 
other  men  on  the  ear  by  applying  the  brakes 
without  giving  them  any  warning. 


Repairing  tracks. 

Employees  engaged  in  repairing  tracks 
have  been  generally  held  to  be  within  the 
protection  of  the  statute,  although,  as  it 
will  be  seen,  the  injury  was  not  caused  by 
the  operation  of  trains;  but  these  decisions 
were  handed  down  In  Jurfsdiotions  wliieh 
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567,  a  Iftborer  engaged  in  loading  rails  upon 
a  car;  in  the  Brassfleld  Case,  61  Kan.  167, 
32  Pae.  814,  a  section  man  unloading  ties  to 
be  used  in  repairing  track ;  and  in  the  Pon- 
tius Case,  52  Kan.  264,  34  Pac.  739.  a 
bridge  carpenter  engaged  in  loading  timbers 
on  a  car, — ^were  held  to  be  within  the  op- 
eratimi  of  the  statute,  and  in  the  cases 
nanaed  recoveries  for  Injuries  sustained 
through  the  negligence  of  a  coemployee 
were  suatained.  In  the  case  last  cited,  it 
was  argued  that  the  statute  when  so  con- 
strued waa  obnoxious  to  the  Federal  Con- 
ititation;  hut,  upon  review  in  the  Supreme 
Court  ot  the  United  States,  its  constitaticm- 
ality  was  sustained.  Chicago,  E.  ft  W.  R. 
Col  t.  Pontius,  167  U.  &  200.  39  L.  ed.  675. 
16  Slip.  Ct.  Bep.  586.   In  Atchison,  T.  ft  S. 

had  not  adopted  the  railroad  hazard  doc- 
trine. 

Thus,  a  section  hand  engaged  in  track 
repairing  who  is  injured  by  the  negligence 
of  a  fellow  laborer  is  within  the  protection 
of  the  fellow  aerrant  act.  MissouBl  P.  P. 
Go.  T.  SlUTH. 

So,  the  foreman  of  a  section  crew  charged 
with  keeping  the  track  in  repair  has  been 
held  to  be  within  the  Mississippi  Code  of 
1892,  3  3559,  abrogating  the  fellow  servant 
mle  as  to  railway  employees.  Mobile,  J.  ft 
K.  C.  R.  Co.  V.  Turnipseed,  219  U.  S.  35. 
55  L.  ed.  78,  32  L.R^.(N.S.)  226.  31  Sup. 
Ct,  Rep.  136,  Ann.  Cas.  1912  A.  463,  2 
N.  C.  G.  A.  243,  affirming  81  Miss.  278,  124 
Am.  St.  Rep.  679,  46  So.  S60. 

Section  men  employed  in  removing  bolts 
from  the  rails  in  a  railroad  track  are 
engaged  in  opoating  a  railroad.  Prash  v. 
Wabash  R.  Co.  161  Mo.  App.  410,  132  S. 
W.  57. 

The  Oklahoma  ConBtitution  provides  that 
the  fellow  servant  doctrine  "is  abrogated  as 
to  every  employee  of  every  railroad  com- 
pany and  every  street  railway  company  or 
interurban  railway  company.'*  Consequent- 
ly, a  section  laborer  is  entitled  to  recover 
for  injury  caused  by  the  n^li^enee  of  an- 
other section  hand  while  carrying  a  heavy 
tie.  St.  Louis  ft  S.  F.  R.  Co.  v.  Cox,  31 
Olcla.  444,  122  Pac.  130. 

The  injury  to  a  track  hand  engaged  in 
replacing  rails  upon  a  track,  by  the  drop- 

fiing  of  a  rail  as  it  was  being  taken  from  a 
reight  car,  is  one  arising  from  a  risk  or- 
hazard  peculiar  to  the  operation  of  rail- 
roads. Meo  v.  Chicago  ft  N.  W.  R.  Co.  138 
Wis.  340,  120  TS.  W.  344. 

SmpI<9«eB  in  shops,  etc. 

The  work  of  a  yard  or  shop  employee  who 
is  injured  by  the  negligent  operation  of  a  '■ 
locomotive  under  steam  and  upon  the 
tracks  in  a  roundhouse  is  within  the  haz- 
ards peculiar  to  the  operation  of  railroads. 
Hoveland  v.  Chicago,  K.  I.  ft  P.  R.  Co.  110 
Minn.  329,  125  N.  W.  286. 

And  employePB  in  railroad  car  shops  en- 
gaged in  removing  a  heavy  brake  beam  of 
47  X<JLA.(NJ3.) 


F.  R.  Co.  V.  Vincent,  66  Kan.  344.  43  Pao. 
251,  252,  it  appeared  that  two  seGiti<Hi  men 
with  a  foreman  were  carrying  a  rail  to 
place  it  in  the  track.  By  the  negligence  of 
the  foreman  one  of  the  mea  wag  injured. 
In  the  <^inion  it  waa  said ;  "The  service  in 
which  Vincent  (the  injured  man)  .was  en- 
gaged was  performed  on  the  oompany'a 
road,  and,  being  necessary  to  its  use  and 
operation,  places  him  within  the  provisions 
of  the  act  which  makes  railroad  companies 
liable  to  their  employees  for  damages  re- 
sulting from  the  negligence  crit  a  coem- 
ployee."   p.  347. 

It  will  be  observed  that  there  was  no  car 
or  engine  at  or  about  the  place  of  injury. 
In  the  Harris  Case,  supra,  a  hand  car  only 
was  being  used,  while  in  other  cases  re- 

a  locomotive  from  a  truck  are  within  the 
Kansas  fellow  servant  statute.  Maddoi  t. 
Missouri  P.  R.  Co.  167  Mo,  App.  143,  IBl 
S.  W.  489. 

A  boiler  maker  at  work  in  a  railroad  car 
shop  is  within  the  later  Texas  statute.  St. 
Louis,  S.  F.  ft  T.  R.  Co.  t.  Jenkins,  —  Ter. 
Civ.  App.  — ,  137  S.  W.  711. 

So,  also,  is  a  woodworker  in  tha  railroad 
shops.  Texas  ft  N.  O.  R,  Co.  v.  Yerkes.  — • 
Tex.  Civ.  App.  — ,  166  S.  W.  679. 

But  a  stricter  mle  has  been  applied  in 
Iowa,  where  it  has  been  held  that  substitute 
ing  new  wheels  for  old  ones  on  an  engine 
in  a  repair  shop  of  a  railroad  is  not  "con- 
nected with  the  use  and  operation"  of  the 
railroad  within  the  meaning  of  the  fellow 
servant  statute,  although  the  engine  to  be 
repaired  rests  on  rails  connected  with  the 
main  track  of  the  system.  Slaats  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  149  Iowa,  735,  post, 
129.  129  N.  W.  63,  Ann.  Cas.  1912  D,  642. 

A  stone  mason  employed  by  a  railroad 
company  in  setting  curbing  around  a  depot 
and  office  building,  who  was  injured  by  the 
falling  of  a  curbstone  which  was  left  stand- 
ing in  an  insecure  position  by  a  coemployee, 
is  not  within  the  protection  of  the  fellow 
servant  act.  Missouri,  K.  ft  T.  R.  Co.  v. 
MedariB,  60  Kan.  161,  66  Pac.  87S,  6  Am. 
Vteg.  Rep.  339. 

Employees  in  yards. 

An  employee  of  a  brewing  company  who, 
while  in  the  course  of  his  duties,  was 
obliged  to  cross  certain  tracks  laid  in  the 
private  yard  of  the  brewing  company  over 
which  was  operated  a  locomotive  and  cars 
by  a  railroad  company  for  the  sole  benefit 
of  the  brewing  company,  has  been  held  to 
be  exposed  to  the  peculiar  hazards  of  a 
railroad.  Schoen  r.  Chicago,  St.  P.  M.  ft 
O.  R.  Co.  112  Minn.  38.  45  LJLA.{K.8.) 
841,  127  K.  W.  433. 

Miscellaneous  occupations. 

An  employee  of  a  railroad  company  en- 
gafred  in  digging  a  well  to  supply  its  loco- 
motives with  water  is  within  th^  statute. 
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ferred  to  standing  can  were  being  loaded 
or  unloaded^  and  there  was  no  movement  of 
trains,  cars,  or  engines  upon  the  track  at 
the  time  or  place  ot  the  injuries. 

The  Missouri  supreme  court,  in  Callahan 
T.  St.  Louis  Merchants'  Bridge  Terminal  K. 
Co.  170  Mo.  473,  60  L.RA.  249,  94  Am.  St. 
Kep.  746.  71  8.  W.  208,  214.  held  that  a 
section  man,  while  stationed  underneath  a 
portion  of  the  track  elevated  over  a  street 
to  give  signals  to  fellow  laborers  above  when 
to  tiirow  down  discarded  ties,  in  order  that 
passers-by  might  not  be  hurt,  was,  while  at- 
tempting to  remove  a  child  from  danger, 
within  the  protection  of  a  statute  making 
railroad  companies  liable  for  injuries  sus- 
tained by  any  servant  of  such  railroad^  1^ 
reason  of  tiie  n^ligence  of  any  t^er 

Metz  T.  Chicago,  B.  ft  Q,  R.  Co.  88  Neb. 
459,  129  N.  W.  994. 

An  em^lo^ee  engaged  in  building  a  fence, 
who  was  injured  by  being  struck  in  the  eye 
by  a  staple  which  was  thrown  out  of  a  post 
by  other  employees  pulling  upon  the  wire, 
is  within  the  protection  of  tne  Wisconsin 
statute.  Kiley  v.  Chicago,  M.  &  St.  P.  R. 
Co.  138  Wis.  215,  119  N.  W.  309,  120  N. 
W.  756,  21  Am.  Neg.  Rep.  394,  second  ap- 
peal, 142  Wis.  154.  125  N.  W.  464. 

The  fact  that  a  lumber  company  operates 
a  railroad  for  the  carriage  of  logs  does  not 
bring  employees  engaged  exclusively  in  saw- 
ing Togs  in  the  loading  yard,  preparatory  to 
their  being  placed  upon  the  cars,  within  the 
operation  of  the  statute  abolishing  the  fel- 
low servant  rule.  Twiddy  v.  Dare  Lumber 
Co.  154  N.  C.  237,  post,  136,  70  S.  E.  282. 

An  assistant  station  agent,  in  directing 
one  of  his  assistants  to  run  alongside  of  a 
train  to  get  a  hoop  by  means  of  which  he 
had  just  delivered  an  order  from  a  de- 
spatcher  to  a  moving  train  passing  the 
station,  is  in  no  respect  engaged  either  in 
managing,  conducting,  or  running  the  loco- 
motive and  train,  and  consequently  his  as- 
sistant, who  was  injured  while  obeying  his 
orders,  was  not  within  the  protection  of  the 
statute.  Gray  t.  Wabash  R.  Co.  167  Mo. 
App.  92,  137  S.  W.  824. 

In  Quinn  v.  Glenn  Lumber  Co.  —  Tex. 
Civ.  App.  — ,  118  S.  W.  733,  it  was  held 
that  the  Texas  fellow  servant  act  did  not 
apply  to  the  ease  of  an  injured  employee  of 
a  sawmill. 

It  has  been  held  that  the  crew  of  a  loco- 
motive hired  to  a  steel  company  by  a  rail- 
road ocmipany,  to  move  freight  cars  between 
the  furnaces  and  the  dumping  ground  of 
the  steel  company,  are  not  within  the  pro- 
tection of  the  Wisconsin  statute,  since  they 
did  not  incur  any  risk  or  hazard  peculiar 
to  the  operation  of  a  railroad.  Knitter  v. 
Chicago,  L.  S.  &  E.  R.  Co.  103  C.  C.  A.  74, 
179  Fed.  494. 

An  employee  of  a  logging  contractor, 
whose  duties  consist  of  fastening  the  tongs 
of  a  losing  cable  by  means  of  which  loga 
are  drawn  from  the  woods  to  the  vicinity 
of  the  pile  from  which  they  are  to  be  loaded 
47  L^RJlANS.) 


servant  or  agent  threof.  The  Missouri 
statute  construed  in  the  opinion  pro- 
vides that  every  railroad  corporation 
.  .  .  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  there- 
of  while  engaged  in  the  work  of  oper- 
ating  such  railroad,  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof. 
.  .  Mo.  Rev.  Stat.  1899,  g  2873.  In 
an  elaborate  review  of  the  authorities  in 
Missouri  and  other  states,  including  our 
own,  the  court  said:  "It  is  not  essential 
that  the  injury  should  have  been  inflicted 
by  reason  of  the  negligence  of  a  fellow  serv- 
ant while  actually  engaged  in  running  a 
car,  but  that  the  injured  employee  may  re- 
cover  if  injured  by  the  negligence  of  a  fel- 
low servant  while  tb^  are  engaged  in  do- 

onto  the  skidding  car,  and  then  of  fastening 
other  tongs  to  the  logs  by  means  of  which 
they  are  drawn  onto  the  pile,  the  motive 
power  being  furnished  by  an  engine  placed 
at  one  end  of  the  'skidding  car,  is  not  en- 
gaged in  operating  a  railroad,  although  the 
engine  furnishes  the  motive  power  for  mov- 
ing the  skidding  car  over  spurs  connecting 
with  a  logging  road.  Hampton  v.  Wool- 
sey.  —  Tex.  Civ.  App.  — .  139  S.  W.  888. 

Injuries  caused  by  moving  traina. 

It  would  seem  that  there  could  be  no 
question  but  that  employees  injured  by  mov- 
ing trains  were  within  the  protection  of 
the  statute. 

Thus,  in  Mobile,  J.  &.  K.  C.  R.  Co.  T. 
Hicks,  91  Miss.  273,  124  Am.  St.  Rep.  679, 
46  So.  380,  affirmed  in  219  U,  S.  35,  6S 
L.  ed.  78,  32  L.R.A.tN.8.)  226,  31  Sup.  Ct. 
Rep.  136,  Ann.  Cas.  1912  A,  463,  2  N.  G. 
C.  A.  243,  where  a  section  foreman  was 
killed  while  walking  along  a  piece  of  new 
railroad  not  yet  ballasted,  the  derail- 
ment of  a  train  which  was  being  run  at  a 
negligent  rate  of  speed,  the  court  said : 
"Section  193  of  the  Constitution,  neverthe- 
less, protects  the  injured  employee,  not 
against  what  he  himself  is  doing,  bat 
against  what  his  coemplo^ees  of  certain 
kinds  are  doing.  The  inquiry  is  not 
whether  he  is  at  the  time  operating  a 
train,  and  thus  exposing  other  employees  to 
a  peril,  but  whether,  in  the  discharge  of  hie 
duty,  he  is  where  the  negligence  of  certain 
coemployees  operating  the  train  may  in- 
jure him," 

A  car  repairer  who  was  injured  being 
hit  hy  telephone  poles  which  fell  off  a 
freight  car  which  was  being  moved  along  by 
hand  was  held  to  be  within  the  protection 
of  the  statute,  in  Peters  v.  St.  Louis  &  S. 
F.  R.  Co.  150  Mo.  App.  721,  131  S.  W. 
917,  opinion  of  lower  court  adopted  bv  Su- 
preme Court,  160  Mo.  App.  629,  140  S.  W. 
1197.  The  court  said;  "It  seems  to  us 
that  the  statute  was  intended  to  cover  all 
cases  where  the  employee  wai  killed  by  the 
negligent  act  in  moving  cars  ot  any  char- 
acter used  on  the  railroad  tndca,  and  » 
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ing  any  work  for  the  railroad  which  waa 
directly  necessary  for  the  operation  of  the 
laUroad."   p.  495. 

In  Georgia  a  recovery  against  a  railroad 
company  for  the  death  of  an  employee 
wmrking  upon  one  of  its  bridges,  caused  by 
the  n^ligence  of  a  fellow  employee,  was 
snstained.  Georgia  R.  Co.  t.  Ivty,  73  Ga. 
499.  The  court  said  that  an  earlier  decision 
declaring  that  principle  had  been  powerfully 
lasailed,  but  had  been  long  recognized  as 
law;  that  it  was  firmly  established  in  tiie 
juriaprudence  of  the  state;  and  tiiat  both 
the  employee  and  the  railroad  corporation 
had  contracted  with  each  oUier  in  iho  light 
of  the  law  as  thus  construed. 

A  statute  of  Uinnesota  makes  railway 
companies  liable  to  their  servants  for  dam- 

girdless  of  the  question  whether  the  car  at 
the  time  of  the  injui^  was  being  propelled 
Ify  steam,  electrie,  borse  power,  or  even  by 
means  of  pinch  bars,  or  by  pushing  the 
>ame  by  hand." 

An  employee  engaged  in  repairing  or 
working  upon  a  standing  car,  and  injured 
by  reason  of  a  moving  engine  or  car  being 
negligently  brought  into  connection  there- 
vith,  is  within  the  protection  of  the  stat- 
ute. Russell  V.  Chicago,  R.  I.  &  P.  R.  Co. 
—  Iowa,— >  141  N.  W.  1077. 

In  Pratt  v.  Missouri  F.  R.  Co.  139  Mo. 
App.  502,  122  S.  W.  1125,  the  court  said 
that  it  was  immaterial  that  the  train  was 
being  operated  in  a  terminal  yard  instead 
ot  upon  a  highway. 

A  brakeman  standing  by  the  side  of  a 
passing  train  in  order  to  mount  the  caboose 
as  it  reaches  him,  in  the  line  of  his  duty, 
does  not  assume  the  risk  of  the  negligence 
of  another  brakeman  in  throwing  off  from 
the  caboose  a  piece  of  ice,  although  it  was 
thrown  off  merely  for  the  accommodation 
of  the  station  agent.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Heneby,  —  Tex.  CiT.  App.  — , 
115  S.  W.  57. 

In  Chicago,  I.  A  L.  R.  Co.  v.  Hackett,  228 
U.  S.  559,  57  L.  ed.  966,  33  Sup.  Ct.  Rep. 
581,  it  was  held  that  a  yard  switchman 
white  engaged  in  switching  cars  in  the  yard 
o(  the  company  is  entitled  to  recover  for 
injuries  caused  by  the  negligence  of  hia  im- 
mediate superior,  the  yard  foranau.  This 
case  arose  in  Illinois,  but  wa&  decided 
under  the  Indiana  act. 

Under  the  Montana  act  a  railroad  com- 
rany  has  been  held  liable  for  injury  to  a 
(wiductor  caused  by  the  neglig^ee  of  a 
yard  foreman  in  sending  cars  against  the 
caboose  in  which  the  conductor  was  sleep- 
in?.  Movse  V.  Northern  P.  R.  Co.  41  Mont. 
272,  108  Pac.  1062. 

Particular  statutory  provisions. 

An  emplc^ee  in  a  railroad  blacksmith 
■hop  injured  while  operating  a  steam  ham- 
mer for  the  purpose  of  flattening  iron  wash- 
m  to  he  used  in  the  repair  of  locomotives, 
by  reason  of  the  negligence  of  another  em- 
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ages  caused  by  the  negligence  of  a  fellow 
servant.  Construing  this  statute  it  was 
held  that  a  railroad  company  was  liable  to 
a  section  man  who,  while  engaged  with 
the  rest  of  the  crew  in  performing  his  or- 
dinary duties  in  lifting  and  carrying  a  rail 
to  repair  the  track,  was  injured  by  the  ueg> 
ligence  of  a  fellow  servant  in  releasing  hia 
hold  and  dropping  the  raiL  It  is  stated  in 
the  opinion  that  the  work  was  being  done 
in  great  haste  so  as  to  accomplish  it  before 
the  arrival  of  a  coming  train.  The  court 
said:  "We  have  held  that  the  test  is  not 
whether  the  conditions  are  in  some  respects 
parallel  to  those  to  be  found  in  some  other 
kinds  of  buainesa,  or  whether  the  a-ppliances 
are  in  some  reapects  similar  to  those  used  in 
some  other  kinds  of  business,  but  that  if 

ployee  in  causing  the  hammer  to  descend  at 
an  improper  time,  is  "engaged  in  construc- 
tion or  repair  work"  within  the  meanhg 
of  the  Nebraska  statute.  Swoboda  v.  Union 
P.  R.  Co.  87  Neb.  200,  138  Am.  St.  Rep.  483, 
127  N.  W.  215. 

A  car  repairer  engaged  in  repairing  a  car 
which  had  broken  down  while  en  route  has 
been  held  to  be  within  art  9,  §  15,  of  the 
South  Carolina  Constitution,  providing  that 
"every  employee  of  any  railroad  corpora- 
tion" shall  have  the  same  rights  and  reme- 
dies for  any  injury  suffered  by  him  from 
the  acts  or  omissions  of  the  corporation  or 
its  superior  agents  of  officers  as  are  allowed 
by  the  law  to  persons  not  employees.  Whi- 
sonant  v.  Atlanta  St  C.  Air  Line  R.  Co. 
86  S.  C.  300,  68  S.  E.  566. 

A  section  band  engaged  in  carrying  rails 
on  the  track  is  within  the  meaning  of  art. 
9,  S  15,  of  the  South  Carolina  Constitu- 
tion, which  provides  that  "every  employee 
of  any  railroad  corporation"  sbtdl  have  the 
same  rights  and  remedies  for  injuries  suf- 
fered by  him  from  the  acts  or  omissions  of 
the  corporation  or  its  superior  agents  or 
officers  as  are  allowed  to  other  persons  not 
employees.  Hallums  v.  Southern  R.  Co.  82 
S.  C.  299,  64  S.  £.  147,  17  Ann.  Cas.  511. 


Statutes  ezeaptine  employees  in  shops  and 
lactoiies. 

The  Michigan  statute  (No.  104,  Pub:  Acta 
1909)  expressly  provides  that  the  provi- 
sions of  the  act  shall  not  apply  to  employ- 
ees working  in  shops  and  offices.  It  has  been 
held  under  this  sUtute  that  an  emplt^ee 
engaged  in  aiding  in  the  construction  of  an 
addition  to  a  roundhouse  used  for  the  stor- 
age of  engines  was  within  the  protection  of 
the  statute,  and  was  not  in  "the  exception 
noted.  Ferguson  v.  Lake  Shore  &  M,  S.  R. 
Co.  169  Mich.  260,  135  N.  W.  268. 

A  similar  clause  is  contained  in  the  Wis- 
consin statute,  and  a  boiler  maker  in  rail- 
road car  shops  at  one  place  is,  while  re- 
pairing a  boiler  in  a  roundhouse  in  an- 
other place,  within  the  exception  "employ- 
ees working  in  shops  or  offices."  Ruck 
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there  ia  any  substantial  element  of  hazard 
or  condition  of  danger  which  contributed  to 
the  injury,  and  which  is  peculiar  to  the 
railroad  business,  the  statute  applies." 
Blomquist  t.  Great  Northern  R.  Co.  65 
Minn.  69,  67  N.  W.  804. 

Mr.  Justice  Brewer,  in  an  opinion  in  the 
circuit  court  of  appeals,  reviewed  the  Kan- 
sas statute  and  the  EAnsaa  cases  referred 
to  in  this  opinion,  except  the  Medaris  Case, 
which  had  not  been  decided,  and  held  that 
they  authorized  a  recovery  1^  an  employee 
in  a  roundhouse  for  an  injury  caused  by  the 
negligence  of  a  fellow  employee  while  han- 
dling a  driving  rod  in  putting  an  engine  in 
order  for  use.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Stahley,  11  C.  C.  A.  88,  27  U.  8.  App. 
157,  62  Fed.  363,  365.  In  the  opinion,  re- 
ferring to  the  Harris  Case,  it  was  said :  "It 
will  be  seen  that  this  injury  in  no  way  re- 
sulted from  the  actual  movement  of  trains, 
but  occurred  while  the  party  injured  and 
the  negligent  coemployee  were  engaged  in 

Chicsgo,  M.  &  St.  F.  R.  Co.  153  Wis.  168, 
140  N.  W.  1074. 

Machinists  regularly  employed  to  repair 
locomotives  in  a  roundhouse  are  "shop  em- 
ployees" within  the  meaning  of  the  Wiscon- 
sin statute.  &>eeher  v.  M^neapolis,  St.  P. 

S.  Ste.  M.  R.  Co.  —  Minn.  — ,  142  K.  W. 
874. 

In  the  Ruck  Case,  the  court  said:  "A 
shop  employee  who  goes  into  the  shop  yard, 
or  even  a  great  distonce  from  the  shop,  for 
the  purpose  of  performing  the  kind  of  labor 
which  is  ordinarily  done  in  the  shop,  ia, 
we  think,  within  this  exception.  The  worda 
'employees  working  in  shops  or  offices'  must 
therefore,  we  think,  include  that  class  em- 
ployed for  such  service,  whether  actually 
within  the  walla  of  the  shop  or  not,  so  long 
as  they  are  eonployed  for  shop  work,  al- 
though outside  tne  shop  at  the  time  of  in- 
jury.^' 

"Rule  of  haste"  in  Minneaota. 

In  Minnesota  a  rule  has  growu  up  known 
as  the  "rule  of  haste,"  under  which  it  is 
held  that  if  the  employee  is  engaged  in 
altering  or  repairing  a  track  upon  which 
trains  are  operated,  or  are  to  be  operatedf 
and  by  reason  thereof  the  work  has  to  bo 
done  with  great  and  unusual  haste,  and 
such  haste  is  an  rasential  element  in  cans* 
ing  the  accident,  it  can  be  fairly  said  that 
the  employment  involves  an  element  of  haz- 
ard peculiar  to  the  railroad  business,  and 
the  statute  applies. 

Thus,  in  Christiansen  v.  Chicago,  M.  A 
St.  P.  R.  Co.  107  Minn.  341,  120  N.  W.  300, 
it  was  held  that  where  the  evidence  showed 
that  the  members  of  a  gang  of  track  re- 
pairers were  being  hastened  in  their  work 
in  order  to  get  out  of  the  way  of  an  ap- 
proaching train,  it  was  a  question  for  the 
]ury  to  decide  whetlier  or  not  they  were 
being  subjected  to  the  peculiar  hazards  of 
the  operation  of  a  railriMd. 
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the  work  of  putting  the  track  in  condition 
for  use.  p.  91.  Then,  after  quoting  from 
the  Koehler  Case,  it  was  said:  "A  round- 
house is  as  much  a  necessity  for  railroading 
as  a  stable  for  the  livery  business.  He  was 
not  engs^^  in  r^airing  an  old  engine  or 
constructing  a  new  one,  but  in  putting  that 
engine  which  had  recently  arrived  in  con- 
dition for  immediate  use.  He  was,  as  in 
those  cases,  not  engaged  in  any  outside  work 
remotely  related  to  the  business  of  the 
company;  he  was  not  cutting  ties  on  some 
distant  tract,  to  be  used  by  the  company  in 
preparing  its  roadbed,  nor  in  mining  coal 
for  consumption  by  tjie  engines,  nor  even 
in  the  machine  shopii  of  the  company,  con- 
structing or  repairing  its  rolling  stock; 
but  the  work  which  he  was  doing  was  work 
directly  related  to  the  movement  of  trains, 
aa  much  so  as  that  of  repairing  the  track." 
p.  82. 

The   opinion   last   cited   Buggeata  the 

grounds  upon  which  the  Medaris  Case  Is 

So,  the  work  of  removing  merchandise 
from  wrecked  cars,  the  result  of  a  collision 
in  a  railroad  yard,  may  embrace  elements  of 
danger  peculiar  to  railroading  when  per- 
formed in  haste  under  the  direction  of  a 
foreman,  and  under  unusual  circumstances, 
such  as  working  at  night  and  over  hours, 
for  the  purpose  of  clearing  the  track  for 
the  movement  of  trains.  Hanson  v.  North- 
ern P.  R.  Co.  108  Minn.  94,  22  L.RJi.(N.S.) 
908,  121  N.  W.  607. 

Where  the  plaintiff  was  employed  by  a 
mining  company  in  laying  a  switch  and 
side  track  for  the  operation  of  trains,  and 
the  jury  found  that  the  foreman  gave 
orders  to  hasten  the  work,  the  evidence 
was  sufficient  to  sustain  a  verdict  based  on 
the  theory  that  this  was  a  railroad  hazard. 
Jelos  V.  Oliver  Iron  Min.  Co.  121  Minn.  473, 
141  N.  W.  843. 

It  is  held  in  some  of  the  later  eases  that, 
though  the  necessity  for  haste  did  not  in 
fact  exist,  still  if  there  was  an  order  to  has- 
ten the  work  on  account  of  the  operation  of 
trains,  the  statute  applies.  Jaasacn  v. 
Great  Northern  R.  Co.  109  Minn.  28S,  123 
N.  W.  684;  Pylaczinski  v.  Great  Northern 
R.  Co,  120  Minn.  74,  139  N.  W.  147. 

Whether  or  not  the  plaintiff,  who  was 
engaged  in  loading  ties  on  a  push  car,  and 
had  been  directed  to  hasten  by  the  foreman 
in  charge,  as  a  passenger  train  was  com- 
ing, was  subjected  to  the  peculiar  hazarda 
of  operating  a  railroad,  is  a  question  for 
the  jury.  Pylaczinski  v.  Great  Northern 
R.  Co.  supra.  To  the  same  effect,  Janaaen 
V.  Great  Northern  R.  Co.  supra. 

The  "rule  of  haste,"  however,  is  not  ap- 
plicable where  there  is  no  evidence  that  the 
work  waa  done  with  any  haste  at  all.  except 
as  the  men  hurried  in  order  that  they  might 
have  a  longer  period  of  rest.  Nyland  v.  Du- 
Inth  &  N.  W.  R.  Co.  —  Minn.  — ,  143  N. 
W.  739.  W.  M.  O. 
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CMily  distinguishable  from  the  Harris  Case 
and  other  cases  where  recoveries  have  been 
anstained  although  the  service  did  not  in- 
elode  any  partieipation  in  the  movement  of 
trains.  In  those  eases,  and  in  the  one  now 
under  consideration,  the  work  was  upon  the 
toaek;  but  this  exposed  the  laborers  to  the 
fassards  passing  tnUns,  requiring  vigi- 
lance and  attention  in  proportion  to  the 
frequency  of  their  passage. 

The  constitutionality  of  the  statute  was 
upheld  in  Chicago,  K.  &,  W.  R.  Co.  v.  Pon- 
tius, and  in  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  206,  32  L.  ed.  107,  8  Sup.  Ct. 
Hep.  1161.  Similar  statutes  have  been  up- 
held in  other  decisions,  state  and  Federal, 
dted  in  Callahan  v.  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.  supra.  Such  legis- 
laticm  applying  to  particular  bodies  or  as- 
sociations imposing  upon  them  additional 
liabilities  is  not  open  to  the  objection  that 
it  denies  to  them  the  equal  protection  of  the 
lava,  if  all  persons  brought  under  its  in- 
flnenee  are  treated  alike  under  the  same 
condititHiB.  Missouri  P.  R.  Co.  v.  Mackey, 
Bupra.  The  same  opinion  holds  that  such 
statutes  are  not  obnoxious  to  the  14th 
Amendment.  Kor  are  they  unreasonable 
(Thompson  t.  Central  R.  &  Bkg.  Co.  64  Ga. 
509),  violative  of  the  principle  of  equality, 
or  otherwise  unconstitutional  (Labatt, 
Mast.  &  8.  §§  643  et  seq.). 

It  is  contended  tUat  the  language  of  the 
■tatnte,  "negligence  of  its  agents,  .  .  . 
uiBmanagemeni  of  its  engineers  or  other 
anplojeca"  (Laws  1006,  chap.  341,  g  1),  ex- 
di^ei  emplf^ees  whose  negligence  caused 
the  injnry,  except  those  of  the  same  class, 
i.  €^  agients  in  charge  of  stations,  and 
engineers,  and  others  operating  or  partici- 
pating in  the  movement  of  trains.  The  de- 
cisions of  this  court  already  referred  to 
have  determined  adversely  to  this  conten- 
tion. The  n^Iigence  of  a  fellow  servant  in 
the  same  service  with  the  injured  party 
is  held  to  bind  the  company.  It  would 
overturn  a  mie  long  followed  and  Srmly 
fixed  in  our  jurisprudence,  to  hold  other- 
wise, and  would  be  contrary  to  the  trend  of 
judicial  decisions. 

Error  is  alleged  in  the  admission  of  a 
copy  of  a  notice  served  under  that  clause  of 
the  statute  imported  into  it  by  amendment, 
requiring  notice  to  the  company  within  a 
speeifled  time.  A  carbon  copy  of  such  a 
Mtiee  WBB  produced  by  the  plaintiff,  and 
testimony  given  that  a  duplicate  had  been 
■ailed  to  the  defendant's  assistant  claim 
agent  at  Kansas  City,  and  tiiat  it  was  not  in 
the  possession  of  the  plaintiff.  Notice  to 
produce  it  had  not  been  given,  and  an  ob- 
jpctiffli  was  made  to  the  copy.  It  was 
ihown,  however,  that  the  person  to  whom 
the  notice  was  addressed  had  appeared  witb- 
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in  the  time  given  by  the  statute  for  giving 
it,  and  ^amined  the  plaintiff  concerning 
the  claim,  promised  to  report  to  the  general 
claim  agent  thereon,  and  requested  tiiat  no 
further  action  be  taken  for  sixty  days, 
which  request  was  acceded  to.  It  was 
also  shown  that  this  claim  agent,  when 
thus  making  the  examination,  had  in  his 
possession  the  notice  so  mailed  to  him.  Re- 
ceipt of  the  notice  was  shown  by  the  fact ' 
that  it  was  seen  in  that  officer's  hands. 
Evidence  was  given  tending  to  show  tiiat  it 
was  his  duty  to  examine  such  claims,  and 
he  did  in  fact  examine  this  one.  The  pro- 
vision of  the  statute  that  service  may  be 
made  upon  certain  agents  does  not  exclude 
a  proper  notice  given  to  the  company  in 
some  other  manner  (Central  Branch  R.  Co. 
V.  Ingram,  20  Kan.  66),  especially  when 
acted  upon  by  its  officers  charged  with  such 
duties.  A  failure  to  show  the  service  of 
the  statutory  notice,  however,  would  not 
have  been  iBtaX,  for  the  record  shows  that 
the  section  foreman  took  and  forwarded  to 
the  company  a  written  statement  signed  by 
the  plaintiff,  stating  the  injuries  and  giving 
time  and  place,  within  a  few  days  after  the 
occurrence.  The  company  produced  and 
placed  this  written  statement  in  evidence. 
It  had  sufficient  notice.  Smith  v.  Chicago, 
R.  I.  &  P.  R.  Co.  82  Kan.  136,  28  L.RA. 
(N.S.)  1255,  107  Pac.  635. 

The  fact  that  the  opinion  in  the  Medaris 
Case  was  relied  upon  by  the  defendant  as  a 
departure  from  former  decisions  in  the  in- 
terpretation of  the  statute  is  believed  to 
justify  this  review  of  the  subject.  The 
present  case  does  not  fall  within  the  class 
to  which  the  Medaris  Case  belongs,  but  is 
within  the  principles  announced  in  former  ' 
decisions. 

The  judgment  is  affirmed. 


nn>IANA  SWBiEHa  ooubt. 
WALTER  C.  RICHET,  Appt., 

V. 

CLEVELAND,   CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY. 

(176  Ind.  642,  96  N.  E.  694.) 

Master  and  sermnt  —  liability  act  — 
personal  negligence  of  foreman. 
1.  Under  a  statute  making  the  employer 
liable  for  injury  to  a  servant  through  the 
negligence' of  another  servant  to  whose  or- 
der the  injured  employee  is  bound  to  con- 


Xote.  —  As  to  what  employees  and  em- 
ployments are'  within  the  purview  of  stat- 
utes abrogating  the  fellow-servant  rule, 
see  note  to  Missouri  F.  R.  Co.  Smith, 
ante,  118. 
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form  and  does  conform,  and  vho  ia  at  the 
time  acting  in  the  place  of  and  performing 
the  duty  of  the  employer,  a  railroad  com- 
pany IB  liable  for  injury  to  an  employee 
who,  while  obeying  an  order  of  his  fore- 
man, ia  injured  W  the  foreman'a  negligent 
act  in  the  operation  of  the  appliance  upon 
which  the  order  ii  to  be  carriM  out. 
Same  —  fall  from  band  car  —  liabil- 
ity. 

2.  An  injury  received  by  a  fall  from  a 
hand  car  ia  not  within  atatute  making 
employers  liable  for  injuries  received  by  em- 
ployees in  the  operation  of  a  railroad,  since 
the  hazard  is  not  so  jpeculiar  as  to  come 
within  a  proper  classification  of  perils  for 
which  raitfoads  alone  may  be  raidered  lia- 
bleu 

Oonrta  —  appellate  Jnrlsdlctlon  —  con- 
atltotlonal  question. 

3.  The  mere  presence  in  a  case  of  a  con- 
stitutional question  does  not  confer  Juris- 
diction of  the  whole  case  upon  the  appellate 
court  charged  with  the  determination  of 
such  questions. 

(Morris,  J.,  dissents  from  proposition  2.) 
(November  28,  1011.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Bartholomew 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  dato- 
ages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defend- 
ant's servant.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Herd  &  Adams  and  Herbert  O. 
Jonea  for  appellant, 
Messrs.  Carter  &  Morrison  for  appellee. 

MyerB,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  transferred  to  the  supreme 
court  by  the  appellate  court,  with  its 
recommendations.  Appellant  instituted  an 
action  lor  damages  for  personal  injuries. 
Two  paragraphs  of  complaint  were  filed,  one 
of  which  was  withdrawn,  and  a  demurrer 
vras  sustained  to  the  other,  from  which  rul- 
ing plaintiff  appeals. 

The  material  allegations  of  the  complaint 
on  the  subject  of  the  negligence  claimed 
are:  That  on  the  27th  day  of  March,  1806, 
plaintiff  was  an  employee  in  the  service  of 
the  defendant,  doing  common  labor  as  a  sec- 
tion hand  in  repairing  and  maintaining  the 
railroad  trades  of  the  defendant,  and  doing 
other  varied  services,  on  a  section  about  3 
miles  long,  extending  in  a  northwesterly  di- 
rection from  the  town  of  Waldron  to  Wheel- 
er Cre^,  which  section,  with  the  hand  cars, 
tools,  implements,  and  the  employees,  were 
ander  the  control,  supervision,  and  subject 
to  the  orders  of  an  employee  of  said  defend- 
ant known  as  a  "section  foreman,"  and  that 
at  said  time  this  plaintiff  and  otiier  section 
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hands  laboring  for  defendant  were  under 
the  control  of  and  subject  to  the  orders  of 

the  section  foreman,  who  was  engaged  in  the 
same  common  service,  and  was  a  coemployee 
and  fellow  servant  with  the  plaintiff  and  the 
other  employees  on  the  section.  That  the 
section  foreman  during  all  of  the  time,  in 
performing  the  service  of  the  corporation, 
was  then  and  there  acting  in  the  place  of, 
and  performing  the  duties  of,  the  corpora* 
tion  in  that  behalf,  as  its  duty  authorized 
agent.  That  upon  said  day,  and  for  a  long 
time  prior  thereto,  plaintiff  was  under  the 
absolute  control  and  subject  to  the  orders 
and  direction  of  the  section  foreman,  in 
performing  hia  work  and  labor  upon  the 
section;  that  upon  the  day  aforesaid,  and 
a  long  time  prior  thereto,  defendant  owned 
a  machine  commonly  called  a  "hand  car," 
which  was  then,  and  for  a  long  time  before 
said  time  had  been  under  the  exclusive  con- 
trol of  the  section  foreman,  and  which  was 
used  by  defendant,  under  the  supervision 
and  control  of  the  section  foreman  for  the 
purpose  of  transporting  the  section  foreman 
and  the  section  hands  under  hia  control, 
and  subject  to  his  order,  along  the  line  of 
said  section,  for  the  purposes  of  performing 
the  duties  of  the  corporation,  and  also  for 
the  purpose  of  carrying  tools,  implements, 
lifting  jacks,  cross-ties,  railroad  iron, 
spikes,  dirt,  iron  rails,  gravel,  and  other 
material,'  used  in  repairing  and  maintaining 
the  roadbed  of  the  corporation,  and  for  per- 
forming other  duties  pertaining  thereto; 
that  the  hand  car  was  a  large  and  heavy 
machine,  with  iron  wheels,  and  was  pro- 
pelled by  an  appliance  that  was  operated 
by  hand  by  the  employees  of  the  company. 
That  the  car  was  also  equipped  with  a  brake 
for  checking  and  stopping  it.  That  upon 
daid  day  plaintiff,  and  other  employees  of 
defendant  were  unloading  cross-ties  at  the 
town  of  Waldron,  when  the  section  foreman 
gave  this  plaintiff  and  other  employees 
working  on  said  section  a  special  order  to 
desist  from  that  work  and  to  load  upon  said 
hand  car  their  shovels,  picks,  lifting  jacks, 
and  other  tools  belonf^ing  to  the  defendant, 
and  he  specifically  ordered  plaintiff  and  the 
employees  working  upon  said  section  (which 
order  and  direction  he  was  authorized  to 
give)  to  get  upon  the  hand  car,  and  pro* 
ceed  with  him  to  the  west  end  of  said  see* 
tion  at  Wheeler  creek,  to  make  repairs  on 
defendant's  roadbed  by  surfacing  it.  That 
while  proceeding  under  said  order  and  di- 
rection (rf  the  foreman,  who  had  chai^  of 
and  management  of  the  brakes,  and  the 
management  of  the  car  by  virtue  of  the 
authority  vested  in  him  by  the  defendant 
to  do  so,  and  while  traveling  upon  thc'hand 
ear  subject  to  the  orders  of  the  section  fore- 
man to  perform  the  duties  required  of  them, 
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while  mid  hand  ear,  was  running  at  the 
nte  of  12  miles  an  hour,  on  a  down  grade 
over  defendant's  road,  and  while  it  waa  be- 
ing pn^Ued  by  this  plaintiff  and  the  other 
emplc^ees  under  the  order  and  direction  of 
the  section  foreman,  who  was  then  present 
npon  the  ear,  ordering  and  directing  its 
SMTemoit,  and  who  waa  the  only  person  au- 
tboriied  to  operate  the  brakes  on  the  hand 
car,  or  who  had  any  authority  to  direct 
the  operating  of  Uie  car,  which  was  then 
hearily  loaded  with  implements  and  tools, 
Bsid  section  foreman  carelessly  and  negli- 
gently and  with  great  force,  without  any 
notice  to  this  plaintiff  and  the  other  em- 
plflyees  on  said  car,  suddenly  applied  the 
brakes  to  the  car,  when  there  was  no  neees- 
ii^  therefor,  at  a  point  more  than  1  mile 
from  their  destination,  whereby  the  speed 
<^  the  car  was  quickly,  suddenly,  and 
violently  reduced  from  IS  miles  an  hour  to 
3  miles  an  hour,  by  said  section  foreman, 
who  was  a  large  and  heavy  man,  negligently 
snd  carelessly  throwing  his  entire  weight 
npon  the  brakes,  by  reason  of  which  negli- 
gent conduct  said  plaintiff  was  thrown  for- 
ward off  the  car  to  the  ground  upon  the 
railway  bed,  and  was  greatly  injured.  That 
tt  the  time  plaintiff  was  so  injured,  he  was 
ob^ing  the  orders  and  directions  of  the 
Mction  foreman,  who  then  and  there  had 
tcmpetent  authority  in  that  behalf  from 
this  defendant  to  order  and  direct  him,  and 
the  secti<m  foreman  at  the  time  was  his 
BUperior  in  authority  npon  the  section,  and 
the  section  foreman,  this  plaintiff,  and 
the  other  employees  upon  the  section  at 
the  time  were  engaged  in  the  same  com- 
mm  service  in  the  said  department  of  the 
defendant  as  fellow  servants  performing  the 
duties  and  labors  of  the  corporation,  and  at 
the  time  of  receiving  the  injury,  and  during 
the  B^Ilgent  conduct  of  the  section  fore- 
nun,  and  at  all  said  times,  plaintiff  exer- 
cised due  care  and  diligence  to  prevent  said 
injury,  and  during  all  of  said  time  he  was 
free  from  fault  or  negligence  contributing 
in  any  degree  to  his  injury. 

Upon  these  allegations  appellant  claims 
liabilify  under  subdivisions  2  and  4  of  the 
employers'  liability  act  (Acts  1893,  p.  294, 
Bunia's  Anno.  Stat.  1908,  §  8017),  on  the 
ground  that  the  act  enlarges  the  liability 
of  the  operators  of  railroads  where  injury 
results  from  the  n^ligence  of  any  person  in 
their  service  to  whose  order  the  injured 
employee  is  bound  to  conform  and  does  con- 
form, or  who  is  "at  the  time  acting  in  the 
place  of  and  performing  the  duty  of  the 
corporation,"  and  claims  to  recover  by  vir- 
tue ot  the  order  to  change  work  and  go 
npni  the  car,  to  which  order  he  was  bound 
to  eoBform,  and  the  n^ligent  aet  of  the  sec- 
tion foreman,  aa  the  aet  oi  the  principal. 
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Appellee  contends  that  the  act  of  giving' 
an  order  to  change  the  work  and  to  go  upon 
the  car  was  general  and  less  broad  than  tliv 
scope  of  the  employment,  the  giving  of 
which  was  not  negligent,  and  that  the  in- 
jury did  not  arise  proximately  frran  that 
order,  or  in  attempting  to  obey  it,  but  frmn 
the  act  of  the  foreman  in  suddenly  stopping 
the  hand  car,  in  the  doing  of  which  he  was 
but  a  fellow  servant  within  the  common- 
law  rule  and  the  statute,  and  reliance  is 
placed  by  appellee  upon  the  caaes  of  Jus- 
tice V.  Pennsylvania  Co.  130  Ind.  321,  30 
N.  E.  303,  and  Thacker  v.  Chicago,  I.  &.  L. 
R.  Co.  159  Ind.  82,  59  L.RA.  792,  64  N.  E. 
605,  upon  the  theory  that  the  foreman  and 
appellant,  in  the  matter  of  being  trans- 
ported with  the  tools  to  and  from  fheir 
work,  were  mere  fellow  servants.  It  waa 
held,  in  the  case  first  cited  that  at  common 
law  a  section  foreman  in  employing  and 
discharging  men  is  a  vice-principal,  but 
that  in  directing  them,  after  their  employ- 
ment, he  is  a  fellow  servant.  The  case  was 
detennined  prior  to  the  enactment  of  the  em- 
ployers' liability  act,  which  under  some  con- 
ditions enlarges  the  liability  of  railroads  to 
those  who  are  coemployees  and  fellow  serv- 
ants. It  waa  held  in  the  case  of  Indianapolis 
Union  R.  Co.  v.  Houlihan,  157  Ind.  494, 
54  L.R.A.  787,  60  N.  E.  043,  that  the  second 
clause  of  the  fourth  subdivision  of  the  act 
only  qualifies  the  liability  expressed  in  sucli 
clause.  The  second  clause  of  subdivision  4 
is  a  declaration  of  the  common-law  liability. 
Thacker  v.  Chicago,  I.  &  L.  Co.  supra.  Sub- 
division 2  of  §  8017,  supra,  raises  a  liability 
when  injury  arises  from  the  negligence  of 
one  to  whose  order  or  direction  the  injured 
party  was  bfiund  to  conform  and  did  con- 
form. 

Do  these  subdivisions  undertake  to  create 
a  liability  from  obedience  to  an  order  only, 
or  also  from  the  negligent  act  of  one  whose 
position  is  such  that  others  are  bound  from 
the  fact  of  his  position  to  obey,  or  con- 
form to  his  orders,  irrespective  of  the  thing 
about  which  he  is  acting,  or  the  manner  in 
which  or  the  circumstances  under  which  it 
is  done,  from  which  injury  arises  1  That  is, 
does  liability  arise  from  the  fact  of  direct 
conformity  to  an  order  only,  or  docs  the 
negligent  act  of  the  one  occupying  a  posi- 
tion which  commands  olKdience  create  lia- 
bility where  the  act  is  done  during  the  time 
of  conforming  to  the  order? 

It  has  been  held  that  an  order  must  he 
special,  as  contradistinguished  from  a  gen- 
eral order,  as  broad  as  the  scope  of  tlie 
service  and  the  employment;  but  these  cases 
will  be  found  to  present  somewhat  excep- 
tional facts.  Indianapolis  Street  R.  Co.  v. 
Kane,  169  Ind.  2S,  80  N.  E.  841,  81  N.  E. 
721;  McEIwaine-Richards  Co.      WaU,  166 
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Ind.  £67,  76  K.  E.  408;  Sonthern  Indiana 
R.  Co.  T.  Harrell,  161  Ind.  689,  63  L.B.A. 
160.  68  N.  E.  262;  Indiana  Ufg.  Co.  T.  Bus- 
kirk,  32  Ind.  App.  414,  68  N.  E.  925;  Grand 
Rapids  &  I.  R.  Co.  T.  Pattit,  27  Ind.  App. 
120,  60  N.  E.  1000. 

It  has  also  been  hdd  that  a  special  order 
may  arise  within  the  scope  the  general 
I'mployment,  and  tliat  a  general  order  is 
one  under  vhieh  the  serrant  works  at  his 
.liseretion,  without  c<»npu]Bion  of  an  OTder. 
The  order  here  to  go  upon  the  hand  ear  was 
less  hroad  than  the  general  scope  of  the 
employment,  under  t^  allegatiou  of  the 
compl^^  and  the  injuzy  arose  in  con- 
forming to  it.  McElwaine-Riehards  Co.  t. 
Wall,  160  Ind.  267,  76  N.  E.  408;  Southern 
indlana  B.  Co.  t.  HamU,  161  Ind.  680,  63 
I..RA.  460,  68  N.  E.  262;  Indianapolis 
Street  R.  Co.  t.  Kane,  169  Ind.  25,  80  N.  £. 
841,  81  N.  E.  721. 

'  It  has  been  intimated,  if  not  decided,  that 
an  order  need  not  be  negligent  in  itself,  in 
order  to  antliorize  a  recovery,  if  injury 
arisM  while  complying  with  it,  by  an  act  of 
one  authorised  to  give  it.  Muncie  Pulp  Co. 
V.  Davis,  162  Ind.  658,  681,  70  N.  E.  87S; 
Indianapolis  Gas  Co.  t.  Shumacfc,  23  Ind. 
App.  87,  54  N.  B.  414. 

The  complaint  Is  not  grounded  alone  upon 
the  theory  that  the  order  was  special,  and 
n^ligent,  but  upon  the  fact  of  obedience  to 
the  direction  of  the  foreman,  as  to  going 
upon  the  hand  car,  and  the  direct  negligence 
of  the  latter  In  precipitating  his  weight' 
upon  the  brake,  and  suddenly  stopping  the 
car  without  notice  or  warning  to  appellant. 
If  there  arises  -a  cause  of  action  from  obe- 
dience to  an  order  to  do  a  thing  by  one  au- 
thorized to  give  It,  from  the  doing  of  which 
an  inju;^  arises,  does  it  follow  that  the 
negligent  doing  of  the  thing  by  the  person 
authorized  to  give  the  order  to  do  it  gives 
rise  to  a  cause  of  action,  from  that  fact, 
or  does  the  statute  mean  still  to  maintain 
the  relation  of  fellow  servants,  when  the  su- 
perior is  at  the  time  engaged  in  the  same 
or  common  service,  and  impose  liability  only 
when  the  superior  servant  is  discharging 
the  duty  of  the  master,  and  not  that  of  a 
fellow  servant  1 

It  is  alleged  that  the  foreman  had  exclu- 
sive control  over  the  hand  car,  and  was  the 
only  person  who  had  authority  to  control 
its  movements  and  operation.  The  case  Is 
not  like  that  of  Thaeker  v.  Chieagt^  I.  &  L. 
R.  Co.  supra,  as  to  the  first,  second,  and 
third  paragraphs  of  complaint,  which  wen 
held  bad  because  the  order  given  by  the 
foreman  to  atop  the  car  was  not  n^ligent 
in  itself,  but  executed  by  another  in  a  negli- 
gent manner,  while  the  fourth  paragraph 
of  complaint  was  held  good  because  it  al- 
leged the  giving  of  the  order  by  the  foreman 
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to  stop  tiie  ear  suddenly.  Here  ttie  auc- 
tion is  that  the  foreman  himself  did  the  neg- 
ligent act.  The  case  falls  squarely  within 
the  rule  declared  in  the  lluu^er  Case  as  to 
the  fourth  paragrai^  ot  complaint,  provided 
the  section  foreman  was  acting  for  the  mas- 
ter in  the  movement  of  the  car  in  the  dis- 
charge of  the  master's  duty,  or  a  duty  im- 
posed upon  the  Buperiw.  The  force  to  be 
imputed  to  the  statute  does  not  arise  merely 
from  the  relation  at  fellow  servanta,  for 
the  act  recognizes  them  as  such,  but  at- 
taches to  the  act  of  one  who,*  for  tiie  time 
being,  ia  acting  for  the  master  by  virtue  of 
his  anthorify  over  hii  fellow  servants  in 
discharging  Hm  duties  of  the  master.  The 
etmditlon  of  Superior  rank  is  not  alone 
suflleienL  It  must  be  such  that  tiie  servant 
is  at  the  time  acting  in  the  place  of  or  dis- 
charging the  duty  of  the  master,  or  one  to 
whose  order  others  must  emifomi.  Cleve- 
land, a  0.  &  St.  L.  R.  Co.  V.  Poland,  174 
Ind.  411,  01  N.  E.  694,  02  N.  B.  165. 

So  ihat  &e  question  is  mirrowed  to  the 
proposition  whether  the  act  of  the  section 
foreman,  in  suddenly  stopping  the  hand  car, 
was  done  in  the  performance  of  an  order 
to  which  appellant  was  bound  to  conform, 
or  whether  he  was  at  the  time  acting  for,  or 
discharging  the  dut^  of,  the  master.  The 
statute  has  not  changed  the  fellow-servant 
rule  except  as  the  fellow  servant  falls  with- 
in some  of  the  classifications  oat  of  which 
liability  arises,  and  the  master  ordinarily 
is  not  liable  fw  the  manner  of  handling  ap- 
pliances furnished,  nor  for  the  changing 
perils  at  the  general  employment  nor  for  « 
fellow  semnVs  negligence  in  the  detail  of 
the  work,  unless  the  servant  lyings  himself 
wifhin  the  exception.  Bedford  Quarries 
Co.  V.  Bough,  168  Ind.  671, 14  L.R^.(N.a) 
418,  80  N.  £.  629. 

The  statute  declares  the  commtm  law, 
and  under  some  conditiras  does  not  in- 
crease the  class  of  those  who  are  at 
common  law  vice  principals,  while  '  in 
others  It  does  increase  the  class  whose  acta 
give  rise  to  liabili^.  Ft.  Wayne  Iron  & 
Steel  Co.  V.  Parsell,  168  Ind.  223,  79  N.  E. 
430;  Dill  v.  Marmon,  164  Ind.  607,  60 
L.R.A.  163,  73  N.  E.  67 ;  Thaoker  v.  Chicago, 
I.  &  L.  R.  Co.  159  Ind.  82,  60  L.R.A.  792, 
64  N.  E.  606}  Island  Coal  Co.  v.  Swaggwty, 
ISO  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026, 
18  Am.  Neg.  Rep.  267. 

In  the  forcing  case  this  court  quotes 
with  approval  from  1  Sherman  ft  Badfield 
on  Negligence,  5th  ed.  J  233,  where  it  is 
said:  "The  test  to  be  applied  in  each  eaae, 
under  this  principle.  Is  to  inquire  what 
would  have  been  tiie  dufy  of  the  master  had 
he  l>een  personally  present.  To  whom  did 
he  delegate  that  duty,  he  being  absent? 
Ihat  delegate,  whethw  he  be  high  or  low, 
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dumld  be  deemed  with  respect  to  tliat  duty 
k  Tiee  principaL  Foremost  among  the  pow- 
ers of  a  master,  as  already  pointed  out,  it 
the  power  of  giving  orders.  Foremost 
UBong  hia  duties  is  that  ai  general  super* 
iateadence.  He  is  equally  responsible  where 
be  deputes  to  another  the  duty  of  ^ving 
orders  which  he  ought  to  give  himself  if 
present;  and  if  -  he  deputes  his  power 
and  duty  of  superintendence,  he  is  respon- 
■iUe  tor  the  failure  of  his  depufy  to  prop- 
erly superintend.  .  .  .  The  msater's  re- 
qioBsibiHfy  for  the  acts  of  his  rice  priu' 
cipsl  is  to  be  determined,  not  merely  by 
tbe  character  of  the  act  which  the  latter 
performs,  but  also  by  tiie  character  of  that 
which  he  fails  to  perform.  If  therefore,  a 
rice  principal,  invested  with  the  pcnrer  and 
daty  of  superintendence,  negligently  per- 
nito  any  act  to  be  done  whic^  it  would 
be  the  duty  of  the  master,  if  present  to 
prevent  the  mastor  is  responsible  to  a  ser- 
rant  injured  thereby,  simply  because  of  the 
hilnre  of  his  snperinteiiding  vice  principal 
to  prevent  it  being  done.  And  the  master 
ia  nime  the  less  liable  if  the  n^ligent  act 
i>  done  1^  the  vice  principal  himself." 
This  is  the  direct  rule  in  the  case  of  In* 
disnapolis  Oas  Co.  t.  Shumacl^  28  Ind.  App. 
87, 64  N.  E.  414,  and  in  Thaeker  v.  Chicago, 
I.  ft  L.  R.  Co.  169  Ind.  82,  09  URjL  792, 
ft4  N.  E.  4tO&,  though  in  neither  cue  was 
tbe  qaeation  raised  or  decided  as  to  tiie  ap- 
plicability of  the  employers'  liabilily  act, 
both  parties  in  each  ease  treating  the  ques- 
tion as  if  it  did  apply,  while  here  the  ques- 
tion of  its  application  ia  directly  presented. 

In  going  upon  the  hand  car,  and  in  being 
carried  upon  it,  appellant  was  acting  in 
obedience  to  an  order  of  one  who  had  au- 
thority to  direct  him.  It  was  not  neoes- 
wry  that  the  injury  should  arise  directly 
fraa  obedience  to  that  order,  but  it  la 
toffident  if  it  arises  while  ccmiplying  with 
it.  In  the  case  of  Louisville  N.  A.  ft  C.  B. 
Co.  T.  Wagner,  1S3  Ind.  420,  63  E.  927, 
8  Am.  Neg.  Bep.  260,  it  was  held  that  it 
was  not  necessary  that  the  order  or  direc- 
tion be  negligent;  but  it  is  suflBcient  if  the 
cmpii^ee  was  bound  to  conform,  and  was 
coi^orming  at  the  time  of  the  injury,  to  tlie 
order  or  direction  of  the  person  whose  negli- 
geaee  caused  the  injury.  In  that  case  it 
wss  said  I  "The  order  to  loose  the  truck 
wss  the  proximate  cause  of  plaintiff's  in- 
jury.  And  it  was  both  directing  the  plain- 
tiff into  a  dangerous  situation  that  he  was 
bound  to  enter,  and  then  ordering  tiie  truck 
tnmed  loose  upon  him  without  warning, 
that  constitutes  the  actionable  wrong."  In 
the  ease  of  Thaeker  v.  Chicago,  I.  ft.  L.  R. 
Co.  supra,  tbe  section  men  were  obeying  a 
general  order,  when  the  foreman  gave  the 
negligent  epecial  order,  which  another 
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obeyed,  and  which  caused  the  injury  to 
Thaeker.  Here  appellant  acted  upon  an 
order  to  go  upon  ttie  car^  and  while  being 
carried  upon  it,  in  conformity  to  the  order, 
and  in  its  continuity  of  Kecution,  he  was 
injured  by  thet  direct  negligence  of  the  fore- 
man. There  was  an  intimate  connection  be- 
tween appellant's  conforming  to  the  order 
in  being  upon  the  car,  and  the  action  of 
the  foreman  which  caused  the  injury.  In 
other  words,  the  order  to  go  upon  the  ear 
was  a  proper  and  continuing  one,  and  was 
not  negligent.  The  injury  arose  subsequent- 
ly in  conforming  to  that  order  and  under 
tiie  English  cases,  in  construing  the  British 
act  upon  which  our  own  is  modeled,  a  lia- 
bility arises.  Wild  v.  Waygood  [1892]  1 
Q.  B.  783,  61  L.  J.  Q.  B.  N.  S.  301,  66  L.  T. 
N.  S.  309,  40  Week.  Bep.  601.  66  J.  F.  389, 
and  Millward  v.  Midland  R.  Co.  L.  R.  14 
Q.  B.  Div.  68,  64  L.  J.  Q.  B.  N.  S.  202,  62 
L.  T.  N.  8.  266,  33  Week.  Bep.  366,  49  J.  P. 
463.  These  were  followed  in  the  Wagner 
and  Thaeker  Cases.  See  Dresser,  Employ- 
ers' Liability,  p.  304. 

The  court  is  of  the  opinion  that  this  com- 
plain^ if  otherwise  sufficient,  is  good  under 
tiie  rule  announced  as  to  the  fourth  para- 
graph of  complaint  in  the  Thaeker  Case, 
and  the'  rule  in  the  Shumack  Case  and  the 
doctrine  of  Island  Coal  Co.  v.  Swaggerty, 
160  Ind.  664,  62  N.  E.  1103,  OS  N.  E.  1026, 
13  Am.  N^.  Bep.  267,  and  Louisville,  N. 
A.  ft  C.  B.  Ca  V.  Wagner,  supra,  upon  the 
theory  that  the  act  of  the  section  foreman 
in  doing  a  negligent  tiling  hi^iBelf  iram 
which  the  injury  anwe  was  as  potent  as  his 
giving  an  order  to  do  it;  that  it  necessarily 
involved  the  same  moital  process  to  deter- 
mine to  do  what  he  did  as  if  he  had  given 
an  order  to  another  to  do  it  as  he  did  it, 
and  that  the  master's  duty  to  exercise  rea- 
swable  care  to  make  and  keep  the  appliance 
reasonably  safe  was  imposed  upon  the  sec- 
tion foreman;  and  that  this  duty  was  ex- 
tended to  the  operation  of  the  hand  car,  so 
far  as  he  himself  was  concerned  in  operat- 
ing it,  as  applied  to  the  question  of  keeping 
it  Mife,  for  it  would  be  the  refinement  of 
reasoning  to  say  that  he,  by  giving  the  or- 
der to  another,  would  create  a  liability,  but 
if  he  did  the  thing  himself,  it  would  not. 
Thaeker  v.  Chicago,  I.  ft  ti.  R.  Co.  supra; 
Toledo,  St.  L.  ft  W.  R.  Co.  v.  Pavey,  39  Ind. 
App.  284,  70  K.  E.  629;  Frandsen  v.  Chi- 
cago, R.  L  ft  P.  B.  Co.  36  Iowa,  372. 

A  more  serious  question  arises  over  the 
proposition  as  to  whether,  under  the  em- 
ployers' liability  act,  it  can  be  said  as  a 
matter  of  law  that  appellant's  injury  arose 
from  the  operation  of  a  railroad  train.  If 
tbe  case,  under  'the  facts  pleaded,  can  be 
said  to  fall  within  the  statute,  it  must  be 
beeauie  the  running  of  the  hand  eiur  was 
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the  "operation"  of  a  railroad,  within  the  re- 
stricted meaning  of  the  operation  of  trains, 
which  the  court  faaa  been  constrained  to 
give  the  acti  in  order  to  uphold  it  in  anj 
reapect,  and  that  is  the  real  question  here. 
The  statutes  of  other  states  and  the  con- 
struction given  to  them  do  not  materially 
aid  ua,  owing  to  the  difference  in  the  stat- 
utes and  the  different  constitutional  provi- 
sions. In  Iowa,  the  language  of  the  act 
is  "connected  with  the  use  and  operation  of 
any  railway,  on  or  about  which  they  shall 
be  employed."  Code,  §  2071.  See  also  Ca- 
hill  V.  lUinoiB  C.  R.  Co.  148  Iowa.  241, 
28  L.R.A.(N.S.)  1121,  126  N.  W.  331; 
Johnson  v.  Great  Northern  R.  Co.  18  L.R.A. 
(N.S.)  477,  and  valuable  notes  (104  Minn. 
444,  116  N.  W.  036;  Hanson  v.  Northern  P. 
R.  Co.  22  L.R.A.(N.S.)  969,  and  note,  121 
N.  W.  607,  108  Minn.  94.  In  Kansas  the 
language  is  "any  employee  of  said  company 
in  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  its  en- 
gineers or  otlier  employees."  Kansas  Gen. 
Stat.  1909.  §  60»9.  In  MinnesoU,  "by 
reason  of  the  negligence  of  any  other  serv- 
ant thereof."    Rev.  Laws  1905,  §  2042. 

The  Texas  statute  restricts  liability  to 
those  "engaged  in  the  work  of  operating 
ears,  locomotives,  or  trains."  Sayles's 
Anno.  Civ.  Stat.  1897,  art.  4660f.  South 
Carolina  extends  the  liability  to  employees 
the  same  as  to  those  who  are  not  employees 
and  to  injuries  resulting  "from  the  negli- 
gence of  a  superior  agent  or  officer,  or  of  a 
person  having  a  right  to  control  or  direct 
the  services  of  a  party  injured,  and  also 
when  the  injury  results  from  the  n^ligence 
of  a  fellow-servant,  engaged  in  another  de- 
partment of  labor  from  that  of  the  party 
injured,  or  of  a  fellow  servant,  on  another 
train  of  cars,  or  one  engaged  about  a  differ- 
ent piece  of  work."  Const.  1896,  art.  9, 
S  16.  By  the  statute  of  Arkansas  vice 
principals  are  defined  as  well  as  those  who 
are  fellow  servants.  The  Mississippi  Con- 
stitution is  similar  to  the  South  Carolina 
act,  and  the  Code  follows  it.  Miss,  Const, 
art.  7.  §  193.  The  language  of  the  Missouri 
statute  is,  "while  engaged  in  the  work  of 
operating  such  railroad  by  reason  of  the 
negligence  of  any  other  agent  or  servant 
thereof,"  and  defines  vice  principals  and 
fellow  servants.  Mo.  Anno.  Stat.  1906, 
§  2873.  The  Montana  act  provides  that  the 
liability  for  injury  to  a  servant  "acting  un- 
der the  orders  of  his  superior  shall  be  the 
same  ...  as  if  such  servant  or  em- 
ployee were  a  passenger."  Code  Montana, 
8  90S  (Rev.  Codes,  §  4286).  The  Ohio  Code 
declares  who  are  superiors  and  who  are  fel' 
low  servants,  and  provides  for  liability  in 
addition  to  the  liability  then  existing,  when 
arisifig  from  the  negligenoa  of  the  superior. 
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87  Ohio  Laws,  p.  149;  Bates's  Anno.  Stat. 
2d  ed.  1767-1904,  S  3365-22. 

It  may  be  conceded  that  the  hazard  of  the 
service  upon  which  liability  is  predicated 
is  extended  in  most  jurisdictions  farther 
than  we  can  extend  it  under  our  Constitu- 
tion. In  order  to  give  effect,  so  far  as  could 
possibly  be  done,  to  the  employer's  liabil* 
ity  act,  so  as  to  escape  the  constitutional 
objection  of  special  or  class  legislation,  the 
court  has  been  compelled  to  draw  the  line 
of  separation  at  the  character  of  the  em- 
ployment, and  not  the  character  of  the  em- 
ployer, and,  as  applied  to  railroads,  at  the 
employment  which  is  hazardous  in  its  dis- 
charge, as  affected  by  the  operation  of 
trains;  for,  as  pointed  out  in  the  case  of 
Cleveland  C.  C.  ft  St.  L.  R.  Co.  v.  Poland, 
174  Ind.  411,  91  N.  E.  694,  92  N.  E.  165,  if 
a  railroad  employee  in  constructing  a  bridge 
is  injured,  and  Uie  railway  is  liable,  and  an 
employee  of  a  private  person  doing  the  same 
work  is  injured,  and  there  is  no  liability,  the 
statute  would  clearly  fall  within  the  consti- 
tutional prohibition.  Indianapolis  Traction 
&  Terminal  Co.  v.  Kinney,  171  Ind.  612,  23 
L.RJi.(N.S.)  711,  85  N.  E.  954;  Bedford 
Quarries  Co.  v.  Bough  (1007)  168  Ind.  671, 
14  L.RJ^.(N.S.)  418,  80  N.  E.  529 ;  Longview 
V.  Crawfordsville  (1906)  164  Ind.  117,  68 
L.E.A.  622,  73  N.  E.  78,  3  Ann,  Cas.  496; 
Sellers  T.  Hayes  (1904)  163  Ind.  422,  72 
N.  E.  119;  McEinster  t.  Sager,  163  Ind. 
671,  68  L.R.A.  273,  106  Am.  St.  Rep.  268, 
72  N.  E.  854;  Rushville  v.  Hayes  (1904) 
162  Ind.  193,  70  N.  E.  134;  Street  T.  Var- 
ney  Electrical  Supply  Co.  (1903)  160  Ind. 
338,  61  L.R.A.  154,  88  Am.  St.  Rep.  825, 
66  N.  E.  895;  Dixon  v.  Poe  (1902)  159  Ind. 
492,  60  L.R.A.  308,  96  Am.  St.  Rep.  309,  66 
N.  E.  518;  Connolly  t.  Union  Sewer  Pipe 
Co.  (1902)  184  U.  S.  640,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431 ;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard) 
(1901)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ct  Rep.  30;  Johnson  v.  St.  Paul  ft  D.  R. 
Co.  (1890)  43  Minn.  222,  8  L.R.A.  419,  46 
N.  W.  166;  Lavallee  v.  St.  Paul  M.  ft  M.  S. 
Co.  (1889)  40  Minn.  249,  41  N.  W.  974; 
Johnson  v.  Goodyear  Min.  Co.  (1899)  127 
Cal.  4,  47  L.R.A.  338,  78  Am.  St.  Rep.  17, 
69  Pac.  304;  Slocum  v.  Bear  Valley  Irrig. 
Co.  (1898)  122  Cal.  655,  68  Am.  St  Rep. 
68,  56  Fac.  403 ;  Ballard  v.  Mississippi  Cot- 
ton Oil  Co.  (1902)  81  MUs.  607,  62  L.R.A. 
407,  96  Am.  St  Rep.  476,  34  So.  533.  If 
we  should  hold  that  the  liability  depends 
upon  the  employer,  and  not  upon  the  char- 
acter of  the  employment,  we  would  then  he 
forced  to  hold  that  a  mechanic  In  a  railway 
shop,  repairing  a  locomotive  or  ear.  wholly 
disconnected  from  any  danger  different  from 
that  of  a  meehanle  emplc^ed  by  a  private 
person,  corporatioB,  or  person,  other  thaa 
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those  operating  railroads,  would  have  a 
ctuw  of  action  against  a  railway  company, 
wbile  an  employee  of  a  private  person  or 
corporation,  doing  the  same  work,  and  suf- 
fering the  same  injury,  from  a  like  cause, 
would  not  have  a  cause  of  action.  In  its 
sttempt  to  uphold  the  law  so  far  as  it  could 
be  done,  hy  basing  it  upon  the  character 
of  the  employment,  and  not  of  the  em- 
ployer, so  as  to  avoid  the  constitutional  ob- 
jection, this  court,  in  the  case  of  Pitts- 
burgh, C.  C.  &.  St.  L.  Co.  T.  Montgomery,  152 
Ind.  1,  69  L.R.A.  875,  71  Am.  8t.  Bep.  301, 
N.  £.  682,  followed  the  rule  in  Iowa, 
Minnesota,  and  Kansas,  of  classification  by 
tbe  character  of  service,  and  upheld  the  act 
u  to  railroads,  by  putting  them  in  a  class 
by  themselves,  on  account  of  the  hazards 
in  operating  trains.  This  was  followed  in 
the  case  of  Indianapolis  Union  R.  Co.  v. 
Houlihan,  157  Ind.  494,  54  L.R.A.  787,  60 
K.  E.  943.  This  dassiScation  of  railroads 
by  themselves  was  approved  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
TuUis  V.  Lake  Erie  &  W.  R.  Co.  X75  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136, 
fallowing  the  rule  declared  by  the  supreme 
courts  of  Iowa  and  Kansas,  aa  a  classi- 
fication by  employment,  and  not  by  tbe  em< 
ployer.  Deppe  v.  Chicago,  R.  I.  &.  P.  R.  Co. 
86  Iowa,  52;  McAunich  v.  Mississippi  A 
U.  K.  Co.  20  Iowa,  338;  Missouri  P.  R. 
Co.  V.  Hal^,  25  Kan.  35,  53. 

Iq  the  case  of  Chicago,  K.  &  W.  R.  Co.  v. 
Pontius,  1S7  U.  S.  209,  39  L.  ed.  676,  16 
Sup.  Ct.  Rep.  585,  the  Supreme  Court  of  the 
l''oited  States,  in  construing  a  statute  simi- 
lar to  that  of  Iowa,  puts  the  decision  upon 
tbe  tame  ground  as  the  McAunich  Case. 

A  classification  of  riulroads  has  been  up- 
held on  the  same  grounds  in  Minnesota. 
Uvallee  v.  St.  Paul,  M.  &  M.  R.  Co.  40 
Minn.  249,  41  N.  W.  974,  and  Johnson  v. 
St  Paul  &.  D.  R.  Co.  43  Minn.  222,  8  L.R.A. 
418,  45  N.  W.  158. 

A  Mississippi  statute  was  held  invalid  be- 
CSUS8  if  imposition  of  liabilities  upon  all 
corporations,  irrespective  of  the  nature  of 
their  business,  which  were  not  imposed  on 
natural  persons.  Ballard  v.  Mississippi 
Cotton  Oil  Co.  81  Miss.  507,  62  L.B.A.  407, 
95  Am.  St.  Rep.  476,  34  So.  533. 

In  Bedford  Quarries  Co.  v.  Bough  { 1907 ) 
168  Ind.  671,  14  L.R.A.(N.S.)  418,  80  N. 

529,  the  court  was  again  forced,  in  order 
to  sustain  any  part  of  the  law,  to  apply  the 
rule  of  distinction  as  to  the  character  of  the 
employment,  and  to  hold  that  the  act  was 
invalid  except  as  to  corporations  or  per- 
snis  operating  railroads,  because  it  imposed 
obligations  upon  them  that  were  not  im- 
posed on  private  persons  or  copartnerships 
h  the  same  business,  and  under  the  same 
orcamstances  and  conditions. 

Coming  to  the  case  of  Indianapolis  Street 
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B.  Co.  V.  Eane,  169  Ind.  26,  80  N.  E.  841, 
81  N.  E.  721,  as  was  pointed  out  in  the 
Foland  Case  on  petition  for  rehearing  (174 
Ind.  417,  B2  N.  E.  165),  the  question  was 
not  raised  as  to  whether  a  bridge  carpenter 
came  within  the  provisions  of  the  act,  both 
parties  treating  it  as  if  he  did,  and  the  court 
adopted  the  theory  of  the  parties  in  that 
case;  but  the  question  was  squarely  pre- 
sented in  Indianapolis  Traction  &  Terminal 
Co.  V.  Kinney,  171  Ind.  612,  23  L.R.A.(N,S.) 
711,  86  N.  E.  954.  Besides,  the  judgment 
in  the  Kane  Case  was  affirmed,  and  the  rule 
is  that,  while  the  court  will  search  the 
record  to  affirm  a  case,  it  will  not  do  so  to 
reverse  it.  The  rule  is  too  broadly  stated 
in  the  Einney  Case  and  in  the  Foland  Case, 
following  it,  if  it  is  understood  as  limiting 
liability  to  those  engaged  in  train  service; 
but  we  do  not  so  understand  those  cases, 
or  so  intend  to  bold,  or  limit  it,  but  that  it 
applies  to  the  hazards  of  the  operation  of 
railroad  engines  and  trains.  Bearing  in 
mind  that  the  ground  for  the  classification 
is  the  character  of  the  employment  from 
which  the  hazard  arises,  it  may  be  that 
in  a  specific  case  a  workman  upon  tbe 
tracks  is  subject  to  the  hazards  peculiar  to 
the  running  of  trains  themselves,  from  col- 
lision, derailment,  falling  or  projecting  ma- 
terials, or  from  other  causes  where  employ- 
ment on  or  about  tbe  track  or  on  or  about 
bridges  is  affected  by  their  operation,  or  in 
movements  on  the  track,  and  affected  1^ 
their  operation  in  the  necessary  work  upon 
it.  At  least  it  cannot  be  said  as  a  matter  of 
law  thai  there  is  no  hazard  from  the  opera* 
tion  of  trains,  in  working  upon  the  track, 
or  where  operation  of  trains  produces  haz- 
ard, nor  even  that  it  is  a  less  hazard  thui 
direct  operation  of  trains. 

To  escape  the  constitutional  objection  sis 
herein  pointed  out,  we  think  the  general 
doctrine  stated  in  the  cases  of  Indianapolis 
Traction  &  Terminal  Co.  v.  Einney,  supra, 
and  Cleveland,  C.  C.  &  St.  L.  B.  Co.  v. 
Poland,  supra,  must  be  adhered  to,  and  that 
each  specific  case  must  he  governed  by  the 
question  whether  the  service  in  which  the 
employee  is  at  the  time  engaged  is  such  aa 
subjects  him  to  danger  and  injury  from  the 
operating  of  trains,  whether  actaally  en- 
gaged as  an  operative  on  a  train,  or  not. 
Mobile,  J.  4  K,  C.  E.  Co.  v,  Tumipseed,  219 
U.  B.  35,  56  L.  ed.  78,  32  L.R.A.(NJS.) 
226,  31  Sup.  Ct.  Rep.  136,  Ann.  Caa.  1912 
A,  463,  2  N.  C.  C.  A.  243. 

This  brings  us  to  the  consideration  of  the 
case  of  Louisville  &  N.  R.  Co.  v.  Melton, 
218  U.  S.  36,  54  L.  ed.  921,  ante,  84,  30 
Sup.  St.  Bep.  676.  In  the  case  of  TuUis 
V.  Lake  Erie  &.  W.  Co.  supra,  the  Supreme 
Court  of  the  United  States  upheld  the  con- 
stitutionality of  the  employers'  liability  act 
of  this  state,  upon  the  ^oimd  tha| 
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BtractioD  put  upoD  it  by  this  court,  as  ap- 
plying to  the  hazards,  connected  with  the 
operating  of  railwaya,  was  a  reasonable  clas- 
Bificatiou,  and  held  that  it  did  not  ofiFend 
against  the  equal  protection  clause  of  the 
Federal  Constitution  and  the  construction  of 
our  own  eouBtitution,  and  the  acts  arising 
under  it,  not  presenting  a  Federal  question, 
are  not  the  subject  of  review  by  that  court. 
In  tiia  Melton  Case  the  court  uses  language 
that  though  properly  involved  in  the  Federal 
question,  aa  to  the  equal  protection  and 
due  process  of  lav  clauses  of  the  X4th 
Amendment,  was  not  sufficiently  guarded  In 
view  of  the  zule  in  the  TuUis  Case,  and  of 
the  construction  by  this  court  of  the  act  in 
its  relation  to  our  own  Constitution.  An 
examination  of  the  case  disoloses  that  the 
sole  question  before  the  court  was  as  to  the 
conatitntionalily  of  the  act  as  applied  to 
the  14th  Amendment  to  the  Federal  Consti- 
tution; and  that  this  is  eo  appmrs  not  only 
from  the  opinion  itsdf,  but  from  Tiews,  ex- 
pressed in  the  case  of  Mobile,  J.  &  K.  C.  R. 
Co.  T.  Tumipseed,  supra.  Ineidently,  It  will 
be  noticed  that  while  the  question  of  the 
fall  faith  and  credit  clause  of  the  Federal 
Constitution  was  sought  to  be  invoked  in 
that  case  aa  binding  upon  the  courts  of 
Kentucky,  the  construction  placed  upon 
our  statute,  the  court  expressly  declines  to 
consider  the  questioUf  because  it  was  in  no 
wise  presented  to  the  Kentucky  court  of  ap- 
peals, and  it  .follows  that  it  was  not  de- 
termined in  tiiat  case,  and  the  only  ques- 
tion conferring  Jurisdiction  upon  the  Su- 
preme Comt  was  the  question  involving 
the  14th  Amendment,  which,  as  we  un- 
derstand it,  was  tiie  only  question  before 
the  court,  fn  the  diacusaion  of  which  the 
court  refers  to  the  construction  put  upon 
the  statute  by  thia  court  as  too  restricted. 
Upon  the  theory  that  no  Federal  question 
was  involved  in  the  construction  of  the  stat- 
ute by  this  court,  that  court  dismissed  for 
want  of  jurisdiction  the  appeals  from  the 
decisions  of  this  court  in  the  cases  of  Pitts- 
burgh, C.  C.  ft  St.  Ii.  R.  Co.  V.  Lightheiaer, 
]68  Ind.  438,  76  N.  E.  1033,  and  Pittaburgh, 
C  C.  ft  St.  L.  R.  Co.  T.  Collins,  168  Ind.  467, 
80  N.  E.  415,  and  Pittaburgh.  C.  C.  ft  St. 
li.  R.  Co.  v.  Rosa,  16S  Ind.  3,  80  N.  E.  843, 
in  each  of  which  the  queation  under  our 
constitution  was  directly  involved.  See 
Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  v.  Light- 
heiser,  212  U.  S.  580,  53  L.  ed.  6S2,  20  Sup. 
Ct.  Rep.  088. 

If,  as  seems  to  be  the  ease,  the  supreme 
court  in  the  Melton  Case  regards  the  con- 
struction by  thia  court  aa  too  restricted, 
with  respect  to  the  character  of  employees, 
ad  restricted  to  those  in  the  train  service,  we 
agree  with  it;  but  we  do  not  so  understand 
the  rule.  We  understand  and  hold  that  it 
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should  be  limited  to  those  who  incur  the 
hazard  oi  and  injury  by  and  from  the 
operating  of  trains;  but  we  cannot  go  fur- 
ther witiiout  offending  the  prohibition  of 
our  own  constitution  against  special  and 
class  legialation.  To  adopt  the  broad  con- 
struetion  apparently  given  in  the  eaae  of 
Louisville  ft  N.  R.  Co.  T.  Melton,  127  Ky. 
276,  106  S.  W.  366,  110  S.  W.  233,  112 
S.  W.  618,  and  followed  on  appeal  to  the 
Supreme  Court  of  the  United  States,  could 
but  lead  to  the  entire  overthrow  of  the 
act;  but  it  seems  to  us  that  there  is  a 
line  of  poaaible  harmony  in  the  eases,  on 
principle,  though  it  could  not  harmonize 
our  views  with  the  rule  adopted  by  the 
court  of  appeals  of  Kentucbr  in  tin  case 
juat  cited  aa  applying  to  a  bridge  car- 
penter, whose  injury  was  in  no  wise  caused 
by  or  connected  witii  the  hazard  of  operat- 
ing traina,  or  different  frcnn  that  in  ajqr 
olSer  buaineas  of  a  like  character.  The 
diatinction  Ilea  not  from  indttding  em- 
ployees in  a  class,  owing  to  the  impraetiea- 
bility,  if  not  the  Impoaaibility,  of  enact- 
ing a  statute  that  would,  in  (uid  of  itself, 
apply  to  every  condition  or  ch&raoter  of 
modem  employments  it  may  be  aought  to 
apply  it  to^  but  in  the  a{)plication  of  the 
statute  in  a  particular  eaae,  irreapective  of 
the  general  claasification,  to  those  whose 
empl<7ment  for  the  time  being  exposes  them 
to  the  hazards  of,  and  injury  from,  the 
operating  of  trains. 

We  are  asked  by  the  appellate  court  to 
overrule  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
V.  Rogers,  168  Ind.  483,  61  N.  E.  212,  upon 
the  ground  tha^  when  a  constitutional  ques- 
tion is  presented  in  tiiat  court,  it  has  but 
one  duty  to  perform,  and  that  is  to  trans- 
fer it  to  this  court;  and,  as  this  court  must 
pass  upon  the  point  whether  a  constitu- 
tional question  is  involved,  it  ovght  to 
aasume  jurisdiction  of  the  case  for  all  pur- 
poses. There  would  seem  to  be  some  ground 
for  thia  claim,  stated  in  the  abstract ;  but 
the  difficulty  lies  in  the  fact  that  notwith- 
etandiog  a  conatitutional  queation  preaent- 
ed  upon  the  record  has  been  definitely  and 
Bpeciflcally  aettled,  it  would  be  poaaible  to 
devest  the  jurisdiction  of  that  court,  by  the 
simple  device  of  putting  a  constitutional 
question  in  the  record,  which  can  be  dtme 
in  a  very  great  number  of  cases,  however 
devoid  of  merit,  and  evade  the  very  object 
of  the  creation  of  the  court  by  curtailing 
its  jurisdiction,  In  that  way,  so  that  it 
seema  to  us  the  better  and  safer  rule  ia  the 
one  announced  in  the  case  of  Pittsburgh,  C. 
C.  ft  St.  L.  R.  Co.  T.  Rogers,  supra,  and 
caaea  following  It.  That  is  the  well-estab- 
lished rule  in  the  Supreme  Court  of  th« 
United  States,  as  shown  by  those  cases,  in 
which,  under  the  guise  of  procuring  deci- 
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sioiu  upon  Federal  questions,  it  ii  Bonglit 
to  procure  decisions  upon  purely  state  ques- 
tions, whether  by  appeal,  writ  of  error,  or 
certiorari.  Watkini  T.  AmOTican  Nat.  Bank, 
19S  U.  S.  600,  60  L.  ed.  327,  20  Sup.  Ct. 
Rep.  74G;  Bonis  T.  Oalf  Co.  198  U.  8.  115, 
tf  L.  ed.  070,  26  Sup.  Ct  Rep.  608;  Empire 
State-Idaho  Min.  ft  Developing  Co.  t.  Han- 
I^,  108  U.  B.  202,  40  L.  ed.  1050,  25  Sup. 
a  Rep.  001;  Warder  Loomis,  107  U.  S. 
619,  40  L.  ed.  909,  25  Sup.  Ct.  Rep.  790; 
Spacer  t.  Duplan  Silk  Co.  101  U.  8.  520, 
48  L.  ed.  287,  24  Sup.  Ct.  Rep.  174;  Ar- 
bneUe  t.  Blackbura,  101  U.  8.  406,  48  L. 
cd.  230,  24  Sup.  Ct  Rep.  148;  Northern  P. 
R.  Co.  T.  Ameto.  144  U.  8.  405,  30  L.  ed. 
606.  12  Sup.  Ct.  Rep.  740. 

The  difficulty  confronting  us  in  thia  ease, 
in  Tiew  of  the  holding  in  the  eases  of 
Thacker  t.  Chicago,  I.  ft  L.  R.  Co.  159  Ind. 
82,  50  L.R^.  792,  04  N.  E.  605;  and  Toledo, 
8t.  L.  ft  W.  R.  Co.  T.  Pav^,  80  Ind.  App. 
284,  70  N.  E.  629,  il  that  in  none  of  those 
esse*,  as  in  the  case  of  Indianapolis  Street 
B.  Co.  T.  Kane,  109  Ind.  26,  80  N.  E.  841, 
81  N.  E.  721,  was  the  question  raised  as  to 
Uabilify  under  the  employers'  liability  act 

We  are,  howerer,  in  view  of  later  eases 
In  wliich  tlie  question  was  directly  raised, 
constrained  to  hold  that  appellant  doee  not 
state  a  cause  of  aotlon  under  tlia  employers' 
liabili^  act,  the  theory  upon  whioh  his 
aeliaB  ia  grounded,  and  that  tlw  judgment 
voit  be  affirmed.  It  ift  so  ordered. 

Morris,  J.,  diaeents  from  so  much  of  the 
ojdnioa  as  holds  tiiat  appellant's  injury  was 
Mt  one  arising  from  the  liacards  <^  operat- 
ing a  railroad  train. 


IOWA  SVPREHE  COmiT. 
PETER  SLAATS.  Appt., 

T. 

CHICAGO,  MILWAUKEE,  ft  ST.  PAUL 
RAILWAY  COMPANY. 

(149  Iowa,  735,  129  N.  W.  63.) 

Maater  and  servant  —  Injury  in  repair 
shop  —  connection  with  operation  of 
road. 

Substituting  new  wheels  for  old  on  an 
engine  in  a  repair  shop  of  a  railroad  is  not 
"connected  with  the  use  and  operation" 
of  the  rsilwar  within  the  meanm^  of  a 
statute  abolishing  the  fcllo^v-scrvant  rule 
in  case  of  wrongs  so  connected,  altliougb  the 
engines  to  be  repaired  rest  on  rails  con- 


Note. —  As  to  what  employees  and  em- 
ployments are  within  the  purview  of  stat- 
abea  abro;fating  the  fellow'servant  rule,  see 
note  to  Missouri  P.  R.  Co.  t.  Smith,  inte, 
113. 
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nected  with  the  main  track  of  the  system, 
and  therefore  a  helper  injured  by  the  start- 
ing by  a  fellow  servant  without  warning, 
while  he  is  in  a  position  of  danger,  of  on 
engine  to  move  another  upon  whidi  such 
substitution  is  being  made,  cannot  hold  the 
railroad  company  liable  for  the  injury. 

,(WeaTer,  J.,  dissents.)! 
(December  17,  1910.)' 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Dubuque  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries 
allured  to  liave  been  caused  by  defendant's 
negligence.  Affirmed. 
The  facts  are  stated  in  the  (pinion. 
Messrs.  Hnrd,  Iicnehan,  A  Kle«el,.for 
appellant: 

The  injury  was  connected  with  the  use 
and  operation  of  a  railway. 

Missouri  P.  R.  Co.  t.  Haley,  26  Kan.  86; 
Chicago,  R.  I.  ft  P.  R.  Co.  t.  Stahlciy,  11 
C.  C.  A.  88,  27  U.  S.  App.  157,  02  Fed.  303; 
Blomquist  v.  Great  Northnu  R.  Co.  05 
Minn.  00,  67  N.  W.  804;  Pearson  v.  Chicago, 
M.  ft  St  P.  R.  Co.  47  Minn.  9,  49  N.  W. 
302;  Weisel  t.  Eastern  R.  Co.  70  Minn.  245, 
82  N.  W.  670,  7  Am.  Neg.  Rep.  636;  Nichols 
T.  Chicago,  M.  ft  St.  P.  H.  Go.  60  Minn.  310. 
03  N.  W.  880;  Mikkelson  t.  Trueodale,  63 
Minn.  187,  05  N.  W.  200,  16  Am.  Neg.  Gas. 
336;  Callahaa  T.  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.  170  Mo.  473,  00 
L.R.A.  249,  94  Am.  St.  Rep.  746,  71  S.  W. 
208;  Turner  v.  Terminal  R.  Asso.  332  Mo. 
App.  38,  111  8.  W.  841 ;  Hardt  T.  Chicago, 
M.  ft  St  P.  R.  Co.  130  WU.  612,  110  N.  W. 
427;  Butler  T.  Chicago,  B.  ft  Q.  R.  Co.  87 
Iowa,  200,  64  N.  W.  208;  Smith  T.  Hnmei- 
ton  ft  S.  R.  Co.  78  Iowa,  884,  48  N.  W.  545; 
Keatley  t.  Illinois  a  R.  Co.  04  Iowa,  685, 
63  N.  W.  580;  Canm  T.  Chieago,  M.  ft  St 
P.  R.  Co.  101  Iowa,  613,  70  N.  W.  765,  2 
Am.  Neg.  Rep.  131;  Akeson  T.  Chicago.  B. 
ft  Q.  R.  Co.  106  Iowa,  64,  75  N.  W.  076,  4 
Am.  Neg.  Rep.  384 ;  Jensen  t.  Omaha  ft  St 
L.  R.  Co.  116  Iowa,  404,  88  N.  W.  062; 
Stehbins  T.  Crooked  Creek  R.  ft  Coal  Co. 
110  Iowa,  613,  00  N.  W.  355;  Williams  v. 
Iowa  C.  R.  Co.  121  Iowa,  270,  96  N.  W.  774; 
Hughes  T.  Iowa  C.  R.  Co.  128  Iowa,  207, 
103  N.  W.  330. 

The  location  of  the  rails  Is  not  material,  , 
BO  long  as  the  injury  is  caused  by  a  mov- 
ing engine  or  car. 

2  Labatt  Mast  ft  S.  p.  2041,  $  707; 
Ifalone  t.  Burlington,  C.  R.  ft  N.  R.  Co.  05 
Iowa,  417,  54  Am.  Rep.  11,  21  N.  W.  700; 
Gulf,  C.  ft  8.  P.  R.  Co.  V.  Howard,  07  Tel. 
513,  80  S.  W.  22!>;  Lodwick  Lumber  Co.  T. 
Taylor,  30  Tex.  Civ.  App.  302,  87  S..W. 
369;  Hines  v.  Stanley-O.  I.  ElMirie  Mfg. 
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Co.  199  Mass.  522,  85  N.  E.  851 ;  Turner  v. 
Terminal  R.  Asso.  132  Mo.  App.  38,  111  8. 
W.  841 ;  Cunningham  v.  Neal,  101  Tex.  338, 
16  L.E.A.(N.S.)  479,  107  S.  W.  539,  49  Tex. 
Civ.  App.  613,  109  S.  W.  455;  Johnson  v. 
Great  Northern  R.  Co.  104  Minn.  444,  18 
L.RJk.(N.S.)  477,  116  N.  W.  936;  Mace  t. 
H.  A.  Boedker  &  Co.  127  Iowa,  721,  104  N. 
W.  475;  Cahill  t.  IllinoU  C.  R.  Co.  148 
Iowa,  241,  28  LJlJL(N.S.)  1121,  12S  N.  W. 
331. 

Messrs.  Glenn  Brown  and  Cook, 
Hushes,  &  Sntberland,  for  appellee: 

The  statute  does  not  apply  to  injuries 
received  by  plaintiff  while  engaged  bi  the 
repairing  of  an  engin«  in  defendant's  r^air 
shop. 

Potter  T.  Chicago,  R.  I.  ft  P.  R.  Co.  46 
Iowa,  399;  Foley  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  64  Iowa,  644,  21  N.  W,  124,  14  Am.  Nrg. 
Cas.  630;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
T.  Ltghtheiser,  168  Ind.  438.  78  N.  E.  1042; 
American  Car  ft  Foundry  Go.  r.  Inzer,  172 
Ind.  56,  87  N.  E.  722 ;  Indianapolis  Traction 
Terminal  Co.  ▼.  Kinney,  171  Ind.  612,  23 
L.R.A.(N.S.)  711,  85  N.  E.  954;  Perry  v. 
Old  Colony  R.  Co.  164  Mass.  296,  41  N.  E. 
289;  Dunn  t.  Chicago,  R.  I.  ft  P.  R.  Co.  130 
Iowa,  580,  6  L.R.A.(N.S.)  452,  107  N.  W. 
616,  8  Ann.  Cas.  226;  State  t.  Brin,  30 
Minn.  622,  16  N.  W.  406;  Hestonville,  M.  ft 
F.  Pass.  R.  Co.  T.  Philadelphia,  89  Pa.  210; 
Millvale  v.  Evergreen  R.  Co.  131  Pa.  1,  7 
L.R.A.  369,  18  Atl.  993;  Massachusetts 
Loan  ft  Trust  Co.  v.  Hamilton,  32  C,  C.  A. 
46,  69  U.  S.  App.  403,  88  Fed.  688;  Old 
Colony  Trust  Co.  v.  Allentown  ft  B.  Rapid 
Transit  Co.  192  Pa.  596,  44  Atl.  319;  Hous- 
ton ft  T.  C.  R.  Co.  V.  Weaver,  —  Tex.  Civ. 
App.  — ,  41  S.  W.  846;  Davis  t.  SUte,  106 
Ga.  808,  32  S.  E.  158. 

Iiadd,  J.,  delivered  the  opinion  of  the 
court: 

A  crew,  consisting  of  two  machinists  and 
five  helpers,  was  employed  by  defendant  in 
■tripping  engines  when  brought  into  its  ma- 
ehine  shops  for  r^air,  and  in  replacing  the 
parts  when  put  in  a  state  of  repair.  The 
plaintiff  was  one  of  the  helpers,  and  his 
dn^  was  to  block  the  wheels  of  the  engine 
when  placed  over  the  draw  pit  in  the  shop 
by  putting  wooden  blocks  or  iron  nuts  or 
burrs  under  the  wheel,  and  removing  these 
when  the  engine  was  ready  to  be  taken 
away.  This  pit  was  In  the  shop  with  mov- 
able rails  over  it,  these  being  connected  with 
others  extending  to  the  turntable  on  the 
outside  and  tiien  on  with  the  main  tracks 
of  the  railroad.  When  the  wheels  were  to 
be  put  on  an  engine,  it  was  "jacked  up  and 
rested  on  supports,  the  rails  of  the  pit 
were  then  removed,  and  the  wheels  put  in 
place.  Then,  for  the  purpose  of  putting  in 
47  UR.A.(N.S.) 


the  second  set  of  drivers,  the  track  would 
be  replaced  and  the  engine  would  be  ro" 
moved  so  that  the  drivers  which  had  beeii 
attached  would  rest  on  the  permanent  track 
beyond  the  pit,  when  the  same  plan  would 
be  followed  for  putting  on  the  drivers  which 
has  been  described.  .  .  .  The  mgine, 
after  the  drive  wheels  were  under  it,  was 
removed  by  another  engine,  but  sometimea 
by  pinch  bars."  On  July  13,  1907,  a  awitcfa 
engine  was  employed  to  remove  that  on 
which  the  wheels  had  been  replaced.  The 
repairs  had  not  been  completed,  and,  for 
this  reason,  two  of  the  helpers  sat  on  tfaa 
frame,  holding  up  part  of  the  machinery 
so  it  could  move.  After  helping  couple  the 
live  with  the  dead  engine,  plaintiff  stepped 
back  to  see  if  the  blocking  was  out.  Noti- 
cing a  small  burr  on  the  rail,  he  undertook 
to  brush  it  out  with  his  hand,  when,  with- 
out warning,  the  engine  started  and  bis 
had  was  so  crushed  that  he  lost  three  fln- 
gera.  The  evidence  was  such  as  to  carry 
the  issue  of  absence  of  contributory  negli- 
gence to  the  jury,  and  no  question  is  raised 
but  that  the  jury  might  have  found  that  the 
injury  was  the  direct  consequence  of  the 
employee's  negligence  in  failing  to  warn 
plaintiff  before  moving  the  engine.  As  ha 
was  a  coemployee  of  plaintiff,  however,  a 
finding  for  defendant  was  directed  by  tha 
court,  and  the  sole  issue  of  law  is  whether 
the  facts  bring  the  case  within  the  provi- 
sions of  §  2071  of  the  Code.  As  plaintiff's 
employment  was  such  as  to  expose  him  to 
the  dangers  incident  to  the  moving  of  tho 
dead  engine,  and  the  negligence  of  the  engi- 
neer, if  any,  was  in  starting  the  same  withr 
out  warning,  it  is  evident  that  the  deter- 
mination of  the  question  depends  on  whether 
the  work  being  done  was  in  any  manner  con- 
nected with  the  use  and  operation  of  the 
railroad.  The  section  of  the  statute  referred 
to,  in  so  far  as  pertinent  to  the  inquiry, 
reads ;  "Every  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages  sus- 
tained by  any  person,  including  emplc^ees 
of  such  corporation,  in  consequence  of  the 
neglect  of  the  agents  or  by  any  mismanage* 
ment  of  the  engineers  or  other  employees 
thereof,  and  in  consequence  of  the  wilful 
wrongs,  whether  of  commission  or  omission 
of  such  agents,  engineers,  or  other  employees 
when  such  wrongs  are  in  any  manner  con- 
nected with  the  use  and  operation  of  say 
railway  on  or  about  which  they  shall  be  em- 
ployed." In  a  sense,  everything  such  a  cor- 
poration does  is  in  some  manner  connect- 
ed with  the  use  and  operation  of  its  railway, 
for  that  Is  the  purpcue  of  its  existence. 
Thus  the  work  of  those  who  solicit  freight 
or  passengers  for  transportation,  or  enter 
into  traffic  arrangements  with  oOm  roadi^ 
or  proeuTS  rolling  stock  or  fuel  for  ths 
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engine*  ud  th«  like,  is  connected  with  the 
■ucceaafol  operation  of  the  enterprise,  but 
DO  one  pretends  that  work  in  any  of  these 
liDes  is  within  the  purview  of  this  statute. 
See  Malone  t.  Burlington,  C.  B.  &  N.  R.  Co. 
81  Iowa.  326,  47  Am.  Bep.  813,  IS  K.  W. 
203.  It  has  reference,  aa  we  think,  to  the 
physical  OBS  and  operation  of  the  railway, 
isd  the  question  for  determination  is  wheth- 
er the  accident  occurred  on  or  about  a  rail- 
way or  in  the  operation  thereof.  The  record 
leares  no  doubt  but  that  the  engines  were 
in  the  machine  shop,  aa  distinguished  from 
a  roundhouse.  Into  the  latter,  engines  in 
■nriee  are  run  for  repair  and  cleaning 
necessary  to  their  continued  use  on  the  road. 
Roundhouses  are  constructed  along  the  way 
for  this  purpose,  and  are  made  use  of  In 
connection  with  the  actual  use  of  the  road. 
Their  relation  thereto  is  somewhat  like  the 
■table  to  the  livery.  But  the  machine  shops 
are  the  hospitals.  The  engines,  cars,  and 
the  like  are  only  taken  there  when  disabled, 
and  withdrawn  from  use  when  this  is  es- 
sential to  refit  them  for  actual  service  in 
the  operation  of  the  railway.  Manifestly, 
when  BO  withdrawn  and  in  course  of  recon- 
■tmction  or  repair,  they  are  in  no  wise 
eooneeted  with  the  operation  of  the  railway. 
As  well  say  the  steam  shovels,  pile  drivers, 
ud  the  like,  being  repaired  in  the  same 
shop,  are  so  connected.  Such  reconstruction 
■nd  repair  might  proceed  as  well  were  the 
■hop  that  of  an  individual  or  other  corpo- 
ration and  located  apart  from  the  railroad. 
Over  the  shop  In  question  the  operating  de- 
partment of  the  railroad  exercised  no  con- 
trol. Tracks  were  laid  on  the  floor,  and  on 
these  the  engines  and  cars  were  stripped, 
nd  BO,  too,  the  different  parts  were  as* 
tembled  and  put  together,  and  the  engines 
or  car  moved  about  thereon  during  repair 
or  construction.  These  tracks  were  connect- 
ed with  those  in  the  yard  and  then  with  the 
railway;  but  does  this  make  the  tracks  in 
the  shop  a  part  of  the  railroad  in  the  sense 
in  which  that  word  is  employed  in  S  2071 T 
If  so,  then  the  tracks  in  a  manufacturing 
plant  on  which  locomotives  are  constructed 
by  individuals  or  corporations  other  than 
railways  constitute  raiilroads,  and  em- 
ployees working  thereon  are  within  the  pro- 
tection of  the  above  section.  The  mere  lay- 
ing of  tracks  on  the  floor  does  not  make  a 
railway,  nor  does  the  movement  of  an  engine 
or  car  thereon  necessarily  constitute  the 
operation  of  a  railway.  If  so,  this  might 
be  effected  by  the  use  of  a  pinch  bar,  or  a 
moving  crane,  or  any  kind  of  electric  device. 
A  company  or  individual,  engaged  solely 
In  manufacturing  or  repairing,  might  make 
neh  use  of  tracks  entire^  within  plant  in 
the  convenient  performance  erf  its  work  and 
without  connection  with  a  railroad,  aa  that 
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term  is  understood.  Of  course,  a  company 
or  individual  may  operate  a  railway  solely 
for  the  purpose  of  carrying  property  belong* 
ing  to  it  or  him,  and  such  an  one  has  been 
held  to  be  within  the  terms  of  similar  stat* 
utea.  Lodwick  Lumber  Co.  v.  Taylor,  39 
Tex.  Civ.  App.  302,  87  S.  W.  358;  Schua  t. 
Powera-Simpson  Co.  85  Minn.  447,  69  L.B-A. 
887,  89  N.  W.  68;  Kline  v.  Minnesota  Iron 
Co.  93  Minn.  63,  100  N.  W.  681;  Kibbe  v. 
Stevenson  Iron  Mln.  Co.  69  C.  C.  A.  145, 
136  Fed.  147 ;  Hines  v.  Stanley-O.  I.  Electric 
Mfg.  Co.  199  Mass.  622,  86  N.  E.  861;  Cun- 
ningham V.  Neal,  49  Tex.  Civ.  App.  613, 
109  S.  W.  456,  id.  101  Tex.  338,  16  L.E.A. 
(N.S.)  479,  107  S.  W.  639.  See  Mace  v.  H. 
A.  Boedker  &  Co.  127  Iowa,  721,  104  N.  W. 
475. 

But  we  have  discovered  no  decision  to  the 
effect  that  a  railroad  la  operated  save  when 
in  use  for  the  transportation  of  freight  of 
some  kind,  or  passengers,  or  both.  Such  is 
the  use  of  all  railways;  and,  when  not  ao 
employed,  they  are  not  in  use.  It  is  the  use 
the  rails  are  put  to,  and  not  the  form  of 
rails,  which  determines  whether  they  con- 
stitute a  railway.  The  mere  moving  of  the 
dismantled  engine  which  had  been  with- 
drawn from  service  and  sent  to  the  hos- 
pital for  remedy  by  the  live  engine  was 
neither  connected  with  the  use  nor  the 
operation  of  the  railway,  but  was  in  the 
preparation  for  use  in  that  connection.  The 
work  of  these  shops  may  as  well  have  been 
carried  on  apart  from  the  defendant  and 
without  interfering  with  the  operation  of 
its  road.  The  elimination  of  the  fellow- 
servant  rule,  effected  by  this  statute,  repeat- 
edly has  been  justifled  against  the  charge 
of  discrimination  on  the  ground  that  ^e 
hazards  of  the  employment  are  peculiar  to 
railroading.  Akeson  v.  Chicago,  B.  ft  Q. 
R.  Co.  106  Iowa,  64,  75  N.  W.  676,  4  Am. 
Keg.  Bep.  384.  These  hazards  are  not  only 
from  the  nature  of  the  work  in  movement  ot 
vehicles  and  machinery  of  great  weight  and 
velocity  by  steam  on  tracks,  but  because  of 
the  coemployees  being  widely  separated,  and 
not  in  a  situation  directly  to  influence  the 
actions  of  one  another.  The  hazard  in  per- 
forming other  work  may  be  quite  as  great, 
but  is  of  a  different  kind;  and,  on  this 
ground,  the  classification  has  been  upheld 
and  the  legislative  intent  declared.  Other 
courts  may  have  interpreted  similar  statutes 
more  broadly,  and  possibly  in  doing  so  eor* 
rectly  expressed  the  designs  of  the  respeo* 
tive  legislatures  in  enacting  them.  See  Chi- 
cago, R.  I.  ft  P.  R.  Co.  V.  Stahley,  11  C.  C. 
A.  88,  27  U.  S.  App.  157,  62  Fed.  363;  dis- 
senting opinion  in  Dunn  v.  Chicago,  B.  I. 
ft  P.  B.  Co.  130  Iowa,  680,  6  L.B.A.{N.S.) 
462,  107  N.  W.  616,  8  Ann.  Cas.  220.  But 
this  eour^  bIdc*  D^pe  v.  Chicago^  R.  I.  ft 
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P.  R.  Co.  36  Iowa,  62,  has  adhered  to  the 
propoBition  that  the  general  aBeembtj,  in 
framing  the  several  statutes,  did  not  pur- 
pose to  afford  protection  to  railroad  em- 
ployees not  extended  to  others  in  like  situ- 
ation. "The  purpose  of  the  lawmakers,"  as 
said  in  the  Akeson  Case,  "was  evidently  not 
to  make  men,  because  employed  by  railroad 
companies,  favorites  of  the  law,  but  to 
afford  protection  owing  to  the  peculiar  haz- 
ards of  their  situation."  In  what  way  do 
the  hazards  of  work  in  a  railroad  machine 
shop  differ  from  those  incident  to  empl(qr- 
ment  in  other  shops  where  heavy  machinery 
is  handled?  None  whatever.  The  machine 
shop  is  not  recognized  in  title  X  of  the  Code 
treating  of  railroads  as  an  essential  part 
thereof.  No  one  will  pretend  that  chapter 
4  thereof  authorizes  the  condemnation  of 
land  on  which  to  erect  such  sliops,  and  every 
section  of  chapter  6,  of  which  %  2071  is  a 
part,  emphasizes  the  thought  that  by  the 
word  "railway"  as  employed  therein  is 
meant  all  those  facilities  made  use  of  in  the 
movement  of  trains,  cars,  vehicles,  and  the 
like  on  the  track  constructed  for  the  car- 
riage of  freight  and  passengers.  In  many 
decisions,  this  court  has  declared  that  by 
"operation"  of  a  railway  is  meant  the  move- 
ment of  engines,  cars,  and  machinery  on 
the  tracks,  and,  to  be  within  the  protection 
of  the  statute,  the  wrong  must  be  in  such 
movement  or  connected  therewith,  Akeson 
T.  Chicago,  B.  &  Q.  R.  Co.  supra;  Stroble 
V.  Chicago,  M.  4  St.  P.  R.  Co.  70  Iowa,  500, 
59  Am.  Rep.  458,  31  N.  W.  63;  Smith  v, 
Humeston  &  S.  R.  Co.  78  Iowa,  583,  43  N. 
W.  545;  Larson  v.  Illinois  C.  R.  Co.  91 
Iowa,  81,  68  N.  W.  1076;  Foley  v.  Chicago, 
R,  I.  &  P.  R.  Co.  64  Iowa,  644,  21  N.  W. 
124,  14  Am.  Neg.  Cas.  630;  Reddington  v. 
Chicago,  M.  &  St.  P.  R.  Co.  108  Iowa,  96,  78 
N.  W.  800,  fl  Am.  Neg.  Rep.  60;  Dunn  v. 
Chicago,  R.  I.  St  P.  R.  Co.  130  Iowa,  S80,  6 
L.R.A.{N.S.)  452,  107  N.  W.  616,  8  Ann. 
Cas.  226.  In  the  first  case  it  waa  said  that 
if  the  injury  is  received  by  an  employee 
whose  work  exposes  him  to  the  hazards  of 
moving  trains,  ears,  engines,  or  machinery 
on  the  track,  and  is  caused  by  the  negligenoe 
of  a  cocmployee  in  the  actual  movement 
thereof,  or  in  any  manner  directly  connected 
therewith,  the  statute  applies,  and  recovery 
may  be  bad.  Beyond  this,  the  statute 
affords  no  protection." 

We  are  of  opinion  that  the  rails  on  the 
shop  floor  did  not  constitute  a  railway  with' 
in  the  meaning  of  the  statute,  nor  was  the 
movement  of  the  dismantled  engine  on  the 
rails  therein  by  the  live  engine  the  use  and 
operation  of  a  railway.  See  Perry  v.  Old 
Colony  R.  Co.  164  Mass.  298,  41  N.  E.  289j 
Potter  v.  Chicago,  R.  I.  &  P.  R.  Co.  46 
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Iowa,  399;  Hathaway  v.  Illinois  C  R.  COb 
92  Iowa,  337,  60  N.  W.  661. 

The  ruling  of  the  District  Court  is  ap 
proved,  and  its  judgment  is  offlrmed. 

Weaver,  J.,  dissenting: 

In  my  judgment  the  majority  opinion 
draws  a  distinction  which  cannot  be  logical* 
ly  maintained,  and  reaches  a  result  not  to 
be  reconciled  with  our  own  holdings  in 
numerous  cases.  It  concedes  the  sufficiency 
of  the  showing  to  sustain  the  charge  of  neg- 
ligence, and  the  want  of  contributory  neg- 
ligence, and  disposes  of  the  appeal  on  the 
sole  ground  that  said  n^ligence  was  not 
"in  any  manner  connected  with  the  use 
and  operation  of  the  railway,"  and  is  not 
therefore  within  the  statutory  exception  to 
the  rule  which  relieves  the  employer  from 
liability  for  injuries  resulting  to  a  serv- 
ant from  the  negligence  of  a  fellow  servant. 
The  statute,  it  will  be  observed,  protects  the 
servant  not  merely  against  injury  arising 
from  the  movement  of  trains  while  trans- 
porting passengers  and  freights,  but  against 
the  consequence  of  any  negligence  by  any 
agent  or  employee  of  ihe  company  when 
that  negligence  is  "in  any  manner  connect- 
ed with  the  use  and  operation  of  the  rail- 
way." I  shall  not  wrestle  with  the  impos- 
Bible  task  of  reconciling  all  the  decisions  of 
this  court  in  the  construction  and  applica- 
tion of  the  statute  in  question.  With  ap- 
parent obliviousness  to  the  unequivocal  lan- 
guage of  the  act,  there  was  for  a  time  a 
visible  tendency  to  hold  that,  to  be  entitled 
to  its  benefits,  the  injured  person  must  not 
only  be  able  to  trace  his  hurts  directly  to 
negligence  in  the  actual  movement  of  a  train 
or  car,  but  he  must  also  show  that  at  the 
time  of  his  injury  he  was  himself  employed 
in  some  labor  connected  with  the  actual  op- 
eration of  the  railway.  Such  manifest  mis- 
construction could  not  long  be  justified,  and 
it  has  to  a  great  extent  been  tacitly  aban- 
doned or  expressly  disapproved.  Stated  in 
brief  terms,  the  tendency  of  the  greater 
number  of  our  more  recent  holdings  is  to  the 
effect  that  the  negligence  of  any  employee 
in  the  performance  of  any  duty  directly 
affecting  the  safety  of  others  engaged  in  the 
operation  of  the  road,  or  in  any  labor  of 
any  kind  which  directly  exposes  them  to  the 
hazards  attending  such  operations,  is  n^li> 
gence  "connected  with  t)ie  operation  of  a 
railway"  within  the  meaning  of  the  statute. 

For  instance,  we  have  held  that  the  work 
of  an  employee  charged  with  the  repair  of 
a  bridge  (Locke  v.  Sioux  City  &  P.  R.  Co.  48 
Iowa,  113)  ;  of  a  coal  shoveler  in  loading  a 
standing  engine  (Akeson  v.  Chicago,  B.  ft 
Q.  R.  Co.  100  Iowa,  54,  75  N.  W.  676,  4 
Am.  Neg  Rep.  384) ;  of  an  employee  eon- 
trolling  the  operatim  ei  a  ditching  ear 
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(NbImml  t.  Chicago,  H.  ft  SL  F.  B.  Co.  73 
Iowa,  S78,  35  N.  W.  611) ;  of  »  ■horeler 
loBding  can  from  a  gravel  pit  (Deppe  t. 
Cbieago.  B.  L  ft  P.  B.  Co.  30  Iowa,  02;  Hc- 
Eaiglit  T.  Iowa  ft  H.  B.  Crastr.  Ca  48 
Iowa,  406) ;  oi  section  removing  a  hand 
car  from  the  track  (Trandeen  t.  Chicago, 
R.  I.  ft  P.  B.  Co.  86  Iowa,  372;  Cahill  v. 
lUiBoia  C.  R.  Ca  148  Iowa,  241,  28  L.B.A. 
(X£.}  1321,  126  N.  W.  881) ;  Of  a  aection 
foranao  in  repairing  the  track  (Haden  v. 
Siotu  City  A  P.  R.  Co.  92  Iowa,  226,  60  N. 
W.  537) ;  of  a  car  inspector  inspecting  a 
itandii^  train  (Canon  t.  Chicago,  M.  ft  St 
P.  R.  Co.  101  Iowa,  613,  70  K.  W.  766,  2 
Am.  Neg.  Bep.  131) ;  of  a  ear  repairer  In 
tlw  railway  yards  (Hughes  t.  Iowa  C.  B. 
Co,  128  Iowa,  Sll,  103  N.  W.  83S) ;  of  a 
water  carrier  for  a  hridge  crew  (KeaOey  t. 
iniaoia  C.  B.  Ca  94  Iowa,  686,  68  N.  W. 
860);  of  a  ear  eleaner  working  on  a  car 
■tending  on  a  side  track  (Jenaen  t.  Omaha 
ft  8t  Ii.  B.  Co.  lis  Iowa,  404,  88  N.  W. 
K2) ;  of  a  shopfaand  repairing  the  window 
o!  a  car  standing  at  a  station  platform 
fPime  T.  Central  Iowa  B.  Ca  78  Iowa, 
140,  34  N.  W.  788) ;  of  a  switchman  npon 
t  temporary  or  dummy  track  used  la  eon- 
ttmction  work  by  a  ctmtractor  (Mace  t.  H. 
A.  Boedker  ft  Co.  127  Iowa,  721,  104  N.  W. 
47S),— is  "connected  with  the  opttatlon  of 
a  railway**  In  the  statatozy  sense  of  that 
pbraae.  Even  in  thia  eaae  the  majority 
(pinion  seems  to  concede  that  If  the  engine 
Ind  been  nndergoing  repairs  in  a  ronndbouae 
instead  of  the  company's  ahop,  a  different 
rule  might  apply.  In  short,  it  may  be  stat- 
ed ss  the  recognized  general  mle  that  where- 
ercr  the  employee  may  be  and  whatever  may 
be  the  nature  of  his  work,  if  ho  is  therein 
erpoaed  to  the  hazards  peculiar  to  or  at- 
tendant upon  tiie  operation  of  a  railway,  he 
ii  within  the  protection  of  the  statute. 
Blaring  this  definition  in  mind,  the  fallacy 
pemding  the  majority  qiinirai  is  clearly 
qiparent.  It  crops  out  noticeably  in  the 
■iggestton  that  a  litenU  interpretatim  of 
tbe  atatote  might  be  made  to  cover  the  ease 
of  an  agent  or  enplt^ee  who  solicits  freight 
■>r  paaaengers  for  his  road.  Such  service  has 
no  more  connection  with  tiie  operation  of  a 
nihroad  than  haa  the  service  of  the  job 
printer  who  supplies  its  advertising  matter. 
What  is  meant  by  the  words  "in  any  man- 
aer  eonneeted  with  the  operation  of  a  rail- 
way" k  neiUier  ambignons,  obscure,  nor  dif- 
tenlt  frf  application  until  tbe  court  itself 
creates  eltrnds  and  uneertunty  by  making 
6nely  drawn  distinctions.  A  railroad  ie 
"iqwrated"  not  alcme  in  tbe  direct  physical 
set  of  hauling  frnght  and  passengers  over 
iti  main  line  fnnn  station  to  station,  but 
u  well  in  every  movement  of  its  roiling 
rtodc  of  any  kind  over  any  part  of  its  ays' 
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tem  of  traeka  auxiliary  thoreto,  and  negli- 
gence in  such  movements  is  negligence  con- 
nected with  tiie  operation  of  the  road  with- 
out r^ard  to  the  special  function  of  the 
particular  track  on  which  it  occurs.  It  is  a 
matter  of  common  observation  that  the 
transportation  business  of  a  railroad  calls 
into  existence  at  every  station  of  impor- 
tance a  network  of  tnteka.  Snne  are  used 
for  storage;  others  extend  to  and  into  grain 
elevators,  stock  pens,  factories,  and  in- 
dustrial establishments  of  every  kind. 
Others  still  reach  into  the  company's  round- 
houses and  shops.  That  tiie  use  of  these 
tracks  is  connected  with  and  part  of  the 
operation  of  the  road  would  seem  to  be  too 
dear  to  call  for  argument  or  demonstra- 
tion. Not  all  work  (rf  ear  repairing  is  done 
in  the  shops.  Much  of  it,  especially  that  of 
a  minor  character,  is  done  while  the  cars 
stand  in  the  open  on  a  dde  trai^  designat- 
ed for  that  purpose.  If  a  mechanic  while 
at  woi^  npon  a  car  standing  upon  the  repair 
track  in  the  eompany^s  yard  is  injured  by 
the  negligence  of  an  engineer  in  suddenly 
moving  snch  car  without  warning,  or  1^ 
bringing  hts  en^ne  into  oollision  with  i^ 
no  one  could  reasonably  contend  that  snch 
want  of  care  was  not  connected  wltii  the  uss 
or  operation  of  the  railway.  If  the  eon* 
venience  of  the  company  or  the  facilitation 
of  the  work  of  repair  requirea  a  movement 
of  the  ear  undergoing  repair  from  one  loca- 
tion on  the  repair  track  to  another,  and  an 
engine  ia  used  for  that  purpoee,  pushing  or 
pulling  the  car  to  the  desired  poaitlon,  why 
is  not  such  work  a  part  of  the  use  and 
operation  of  the  roadt 

We  have  held  that  the  act  of  pulling  a 
cable  which  (Operates  a  loading  or  unloading 
device  is  an  operation  within  the  statute. 
Stebbins  v.  Crooked  Creek  B.  ft  Coal  Ca 
116  Iowa,  618,  90  N.  W.  366;  Williams  r. 
Iowa  C.  B.  Ca  121  Iowa,  270,  06  N.  W. 
774.  Ths  earns  has  been  held  as  to  the 
operation  of  a  ditching  machine  by  locomo- 
tive power.  If  snch  movements  of  a  loco- 
motive fall  within  the  definition  of  "use 
and  operation*'  as  used  in  the  statute,  the 
necessity  and  propriety  of  such  classifica- 
tion would  be  in  no  wise  affected  if  the  com- 
pany should  cover  its  repair  trade  with  a 
roof  and  incloae  it  with  walls  in  wbieh  gates 
or  ^Mrs  are  provided  for  tbB  entrance  and 
exit  of  cars.  Tet  we  should  be  compelled 
to  draw  that  distinction  If  the  reasoning 
adopted  the  majority  in  this  ease  is  to 
prevail.  If  an  engine  becomes  disabled  up* 
on  the  main  track,  we  may  assume  that  the 
company  would  despatch  another  to  take  it 
in  tow,  haul  it  to  tiie  atation  where  repairs 
are  to  b«  made,  thence  out  through  the 
yarda  to  the  ahop  track,  and  tboice  to  its 
proper  location  within  the  shopy-rpne  con- 
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ttonoiu  transportation  or  haul,  and  moved 
•very  foot  at  the  way  1^  the  company's 
own  motive  power  orer  its  own  track. 
When  the  progress  of  repair  require*  the 
great  machine  to  be  moved  from  one  room 
to  another,  or  from  one  location  in  the 
same  room  to  another,  again  the  live  engine 
is  called  to  move  it  from  place  to  place  over 
tracks  constructed  for  that  purpose.  When 
the  work  is  eiHnplete,  onca  more  the  other 
engine  appears  and  hauls  its  fellow  out 
over  the  same  system  of  tracks  to  receive 
ikmI  and  water  and  resume  active  service. 
In  thus  transporting  its  dead  engine  from 
the  place  of  the  accident  to  its  shop,  the 
company  was  assuredly  using  and  operat- 
ing its  road.  If  so,  then  when  and  where 
in  any  of  the  movements  to  which  that 
engine  was  subjected  did  that  use  cease? 
It  was  in  every  stage  of  its  progress  upon 
the  company's  tracla,  which  constitute  an 
important  part  and  parcel  of  its  track  sys- 
tem. It  was  at  every  stage  a  part  of  the 
company's  rolling  stock  moved  about  upon 
the  company's  tracks  and  by  the  company's 
motive  power.  True,  it  was  not  at  the  time 
being  used  for  hauling  passengers  or  articles 
of  commerce,  and  neither  is  the  lone  engine 
which  makes  its  way  to  the  water  tank, 
eoalshed,  or  cinder  pit  in  preparation  for 
such  service,  yet  in  each  instance  the  move-, 
ment  is  a  part  of  the  use  for  which  the  rail- 
way is  constructed.  In  other  words,  a  very 
Important  part  of  the  use  and  operation  of 
the  road  consists  in  aiding  and  facilitating 
its  own  repair  and  the  up-keep  and  renewal 
of  its  rolling  track.  I  respectfully  insist 
that  the  majority  opinion  does  not  answer 
the  appellant's  contention  when  it  says  that 
repairs  such  as  were  here  being  made  could 
have  as  well  been  done  in  the  shop  of  some 
individual  or  independent  corporation.  It 
is  a  anfflcient  reply  that  these  repairs  were 
not  'betog  so  made.  If  an  individual  or 
corporation  operating  an  independent  car 
or  repair  shop  shall  build  an  establishmoit 
and  undertake  work  of  such  magnitude  as 
to  justify  the  construction  of  railroad  tracks 
over  which  it  moves  its  products  from  place 
to  place,  I  can  conceive  of  no  reason  why 
it  should  be  exempted  from  liability  under 
the  statute.  Mace  v.  E.  A.  Boedker  &  Co. 
127  Iowa,  721,  104  N.  W.  476;  McKnight 
V.  Iowa  &.  M.  R.  Conatr.  Co.  43  Iowa,  40tt; 
Bchna  v.  Powers-Simpson  Co.  85  Minn.  447, 
60  LJEtJL  887,  89  N.  W.  08. 

The  operatim  of  the  statute  here  in  ques* 
tion  is  not  limited  to  railroad  eorptnrations 
or  to  railroads  doing  business  as  common 
carriers.  In  any  event,  if  a  railroad  corpo- 
raticm  sees  fit  not  to  send  its  ears  and 
engines  to  an  indepoident  shop,  but  builds 
its  own  in  connection  with  and  as  a  part  of 
its  own  system,  and  extends  its  tradu  Into 
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and  through  the  shop  buildings,  and  over 
these  trades  operates  its  locomotives,  it 
strikes  me  as  being  a  very  stained  inter- 
pretation of  the  statute  which  draws  the 
line  of  its  protection  at  the  shop  door,  and 
says  to  the  servant  engaged  in  hauling,  a 
disabled  engine  he  may  cross  the  threshold 
and  complete  his  trip  only  at  the  price  of 
assuming  all  risk  of  injury  from  the  n^li- 
gence  of  his  fellow  servanto.  Doubtless  the 
majority  does  not  want  to  be  understood 
literally  when  it  says  that  no  case  is  to  be 
found  that  holds  that  a  railroad  is  "operat- 
ed" only  "when  in  use  for  the  transporta- 
tion of  freight  or  passengers."  It  is  true, 
of  course,  that  such  is  the  primary  and 
principal  business  for  which  the  ordinary 
commercial  railroad  is  intended,  but  there 
is  a  great  variety  of  ways  in  which  it  may 
be  and  is  operated  otherwise  than  in 
handling  freight  or  passengers.  If  the 
movement  of  unattached  tfiglnes,  the  haul- 
ing of  wrecking  cars,  pay  cars,  pile  drivers, 
and  disabled  engines,  the  use  of  devices  for 
loading  and  unloading  cars  by  locomotive 
power,  and  other  methods  by  which  such 
power  is  utilized  in  the  company's  own 
service,  are  not  a  part  of  the  use  and  opera- 
tion of  the  railway,  and  have  no  connection 
therewith,  then  we  should  at  ones  clarify 
the  situation  by  overruling  a  dozen  or  more 
of  our  well-established  precedents.  In  6teb- 
bins  V.  Crooked  Creek  R.  &  Coal  Co.  110 
Iowa,  616,  90  N.  W.  356,  where  n^ligence 
in  pulling  a  cable  operating  a  loading  de* 
vice  was  held  to  be  within  the  statute,  this 
court  said:  "It  is  argued  by  counsel  for  ap- 
pellant that  inasmuch  as  this  loading  of 
rails  had  no  connection  with  the  operation 
of  any  train,  and  might  have  been  accom- 
plished by  means  of  power  furnished  by  a 
stationary  engine,  or  from  any  other  source, 
as  well  as  by  the  use  of  a  locomotive  engine 
on  the  track,  the  act  was  not  so  connected 
with  the  operation  of  a  railroad  as  to  be 
within  the  statute.  But  the  statute  is  not 
limited  in  its  application  to  those  employees 
who  are  immediately  connected  with  the 
operation  of  trains.  .  .  .  The  plaintiff 
in  this  case  was  engaged  in  transferring 
rails  from  one  car  to  another  by  means  of 
the  use  of  a  locomotive  engine  moving  on 
the  railroad  track.  The  engine  was  fur- 
nishing the  motive  power  to  draw  the  rails 
across  from  one  car  to  the  other,  and  we 
think  this  was  a  part  of  the  hazardous  busi- 
ness of  operating  a  railroad.  The  danger 
was  not  necessarily  the  same  as  it  Voald 
have  been  had  the  power  used  been  a  sta- 
tionary engine  or  a  horse.  The  operation 
involved  the  use  of  heavy  machinery  and 
the  great  power  of  a  locomotive  engine." 
The  language  here  quoted  is  singularly  apt 
in  its  application  to  the  circumstances  with 
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whidi  w«  »r«  now  dealing.  In  tiu  Akeaon 
Cmc^  above  cited,  the  wnrant  was  not  in- 
jured by  the  movement  of  any  ear  or  engine, 
bat  by  the  negligence  of  a  fellow  nrvant  in 
moring  a  plank  resting  on  the  tender  d  a 
itandixig  engine.  Neither  of  them  had  any 
dircet  part  in  the  train  service,  and  tiie 
en^a  about  which  they  were  at  work  was 
not  at  the  time  hauling  paaaengers  or 
frrigh^  and  yet  the  court  suetained  a  re- 
eoveiy  vt  damages,  saying:  "The  use  and 
qteratiatt  a  railroad  does  not  consist  in 
the  movement  of  trains  alone."  In  Pyne 
V.  COiicago.  B.  &  Q.  B.  Co.  54  Iowa,  223,  S7 
Am.  Bep.  1S8,  6  K.  W.  281,  it  was  hdd  that 
whatever  the  employee's  business  m^  hare 
been,  if  St  brings  him  within  the  hazard 
peenliar  to  the  business  of  usbig  and  operat- 
ing a  railroad,  and  while  in  the  line  oi  duty 
the  aegligwce  of  a  coemployee  causes  him 
to  ree^ve  "an  injory  from  a  passing  train 
or  from  any  other  appliances  used  in  the 
use  and  operation  of  tiie  road,  he  may  re- 
eorer."  In  Jensen  t.  Omaha  ft  6t  L.  R. 
Co.  lis  Iowa,  400,  88  N.  W.  953,  referring 
to  some  of  our  earlier  cases,  we  said ;  "Lan* 
gnage  has  been  emplc^ed  which,  standing 
alone  and  literally  construed,  might  seem 
to  imply  that  no  employee,  unless  he  be  a 
trainman,  and  no  injury  except  such  as  is 
reoeived  in  the  movement  of  trains,  is  eon- 
templated  by  the  statute.  This  interpre- 
tatioB  we  have  In  numerous  cases  held  to 
be  entirely  too  narrow."  To  the  same  effect 
many  others  of  our  decisions  might  be  cited, 
but  I  will  not  further  prolong  this  dissent 
to  quote  therefrom.  The  ease  of  Potter  v. 
Chicago,  K.  I.  &  P.  R.  Co.  46  Iowa,  390,  so 
laigely  relied  upon  by  the  appellee,  is  not 
fa  point  either  in  fact  or  principle.  It  is 
true  the  injury  there  complained  of  occurred 
in  a  railway  Bhop,  but  there  was  no  claim 
or  pretense  that  it  was  occasioned  by  any 
negligence  in  the  movement  or  operation  of 
a  locomotive,  or  other  act  having  to  do  with 
the  use  and  operation  of  the  road. 

I  wish  to  further  sn^st  that  whether  a 
fpven  act  or  circumstance  is  "in  any  man- 
ner connected  with  the  operation  of  a  rail- 
way" is  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  court.  Schroeder  v.  Chi- 
cago, B.  I.  ft  P.  R.  Co.  41  Iowa,  344;  Hughes 
V.  Iowa  C.  B.  Co.  128  Iowa,  214,  103  N.  W. 
S39. 

While  the  facts  before  ns  are  involved  in 
little  if  any  dispute^  they  are  such  tiie  court 
cannot  properly  say  that  reasonable  minds 
may  not  differ  in  the  iiif«renees  to  be  drawn 
therefrom,  and  for  this  reason  also  the 
pliUntiff  should  hare  been  permitted  to  go 
to  the  jury. 

In  my  opinion,  the  judgment  below  should 
be  reversed. 
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V. 

DARE  LUMBER  COMPANY,  Appt. 
(164  N.  C.  237,  70  S.  £.  282.) 

Master  —  abolition  of  tellow  servant 

rale  —  lumber  companies. 

That  a  lumber  company  operates  a  rail- 
road for  the  carriage  of  logs  does  not  bring 
employees  engaeed  exclusively  in  sawing 
logs  in  the  los^ing  yard,  preparatory  to 
their  being  placed  on  the  ears,  within  the 
operation  of  a  statute  abolishing  the  fel- 
low  servant  rule  with  respect  to  employees 
of  railroad  companies. 

(February  22,  1011.) 

APPEAL  by  d^enduit  from  a  judgment 
of  the  Superior  Court  for  Dare  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  beai  caused  by  the  negligenoe 
of  defendants  servants.  Reversed. 
He  facts  are  stated  in  the  opinion. 
Messrs.  D.  M.  Strlngfleld  and  Ward  A 
Grimes,  for  appellant: 

The  plaintiff  is  not  protected  by  the 
fellow  servant  act. 

Nicholson  v.  Transylvania  R.  Co.  138  N. 
C.  516,  51  S.  E.  40;  Sigmau  T.  Southern  R. 
Co.  136  N.  0.  181,  47  S.  E.  420;  Coley  v. 
North  Carolina  R.  Co.  129  N.  0.  410,  67 
L.R.A.  834,  40  S.  E.  105;  Bird  v.  United 
States  Leather  Co.  143  N.  C.  283,  6S  8.  E. 
727. 

Messrs.  B.  O.  Crisp  and  Winston  A 

Matthews,  for  appellee: 

The  fellow  servant  law  applies  in  this 
case. 

Nicholson  v.  Transylvania  R.  Co.  138  N. 
C.  616,  61  S.  E.  40;  Simpson  v.  Enfield 
Lumber  Co.  133  N.  C.  96,  46  S.  E.  469; 
Bissell  V.  Qreenleaf- Johnson  Lumber  Co. 
152  N.  C.  123,  67  S.  E.  269;  Coley  v.  North 
Carolina  R.  Co.  129  N.  C.  409,  67  LJLA. 
834,  40  S.  E.  195;  Fitzgerald  v.  Southern 
R.  Co.  141  N.  C.  630,  6  L.R.A.(N.S.)  337, 
64  S.  E.  301;  Hemphill  v.  Buck  Creek  Lum- 
ber Co.  141  N.  C.  480,  64  S.  E.  420. 

The  following  verdict  was  rendered  1^  the 
jury: 

"(1)  Was  plaintiff  injured  by  the  negli- 
gence of  defendant  as  alleged  1  Answer  i 
Yes. 

"(2)  Did  plaintiff  contribute  to  hU  own 

Note. —  As  to  what  employees  and  em- 
ployments are  within  the  purview  of  stat- 
utes abrogating  the  fellow  servant  rule,  see 
note  to  Missouri  P.  R.  Co.  v.  Smith,  ante, 
113. 
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Injury  hy  bis  negligence  u  alleged  in  the 
answer?    Answer:  No. 

"(3)  Was  the  defendant  injured  by  the 
negligence  of  a  fellow  serrant  as  alleged  in 
the  answer?   Answer:   . 

"(4)  What  damage,  if  any,  is  plaintiff 
entitled  to  recover?  Answer:  Damages  up 
to  the  present  time.  $1,000;  ten  years,  200 
days  to  the  year,  $1.00  per  day,  $2,000;  five 
years,  200  days  to  the  year,  $.75  per  day, 
$7S0;  five  years,  200  days  to  the  year,  $.50 
per  day,  «500— $4,260." 

Hoke,  J.,  delivered  the  opinion  ot  the 
eonrt: 

The  evidence  tended  to  show  that  defend- 
ant, an  inoorporated  lumber  company,  under 
ite  charter  and  in  furtherance  of  its  husi- 
nesa,  was  operating  a  steam  railroad,  the 
chief  purpose  being  to  carry  the  logs  from 
the  woods  to  defendant's  mill.  That  on  and 
about  the  2d  day  of  October,  1008,  the 
plaintiff,  an  employee  of  the  company,  was 
seriously  injured  while  engaged  in  sawing 
logs  on  a  loading  yard  of  the  company. 
That  in  this  part  of  the  work  the  custom 
was  that,  after  or  as  the  timber  was  felled 
in  the  woods,  the  logs  were  dragged  to  a 
convenient  position  near  the  railroad  track 
by  means  of  a  skidder,  a  stationary  ma- 
chine placed  close  to  the  track,  operated  by 
steam,  and,  in  connection  with  this  machine 
or  as  a  part  of  it,  there  was  also  a  "loader," 
which  picked  up  the  logs  and  plaeed  them 
on  the  cars  after  they  had  been  sawed  into 
proper  lengths  for  the  purpose.  That  plain- 
tiff was  one  of  a  gang  of  hands  engaged  in 
sawing  these  logs  into  the  lengths  required, 
and  at  the  time  of  the  injury  he,  with  an- 
other hand,  was  working  on  a  log  with  a 
crosscut  saw,  and  was  hurt  by  the  log  roll- 
ing around  on  his  leg  and  crushing  it,  the 
log  having  been  cut  through  at  the  other 
end  by  two  hands  engaged  in  a  like  service. 
The  negligence  imputed  to  def«idant  was 
the  failure  of  the  employees  at  the  other 
end  of  the  log  to  give  plaintiff  proper  and 
timely  warning  that  the  log  was  about  to 
roll,  and  the  objection  chiefly  urged  to  the 
validity  of  the  trial  was  that  in  determin- 
ing the  question  of  defendant's  responsi- 
bility in  this  aspect  of  the  evidence,  the 
judge  allowed  the  jury  to  consider  the  case 
as  affected  by  our  statute  in  reference  to 
n^ligenoe  of  fdlow  servants.  This  statute 
(Revisal  1005,  g  2646),  on  matters  relevant 
to  tiie  present  inquiry,  provides  that  "ai^ 
servant  or  employee  of  any  railroad  com- 
pany operating  in  this  state  who  shall  suf- 
fer injury  to  his  person  ...  in  the 
course  of  his  services  or  emplovment  with 
such  company,  by  the  negligence,  careless- 
ness, or  incompetence  of  any  other  servant, 
47  L.B.A.{N.S.) 


employee,  or  agent  of  the  company,  ,  .  . 
shall  be  entitled  to  maintain  an  action 
against  such  company."  Construing  this 
statute,  the  court  has  frequently  held  that 
its  force  and  effect  was  to  abolish,  so  far 
as  railroads  were  concerned,  the  doctrine 
known  as  the  fellow  servant  doctrine,  and 
make  the  company  responsible  for  the 
negligent  acts  of  its  employees  in  the  course 
of  their  service  and  employment.  Mabry  v. 
North  Carolina  R.  Co.  139  N.  C.  388,  62 
S.  E.  124.  And  we  have  held,  further,  that, 
while  the  act  does  not  extend  to  a  railroad 
company  in  process  of  construction  and  be- 
fore operations  commence  (O'Neal  v.  South 
&  W.  R.  Co.  152  N.  C.  404,  67  S.  E.  1022; 
Nicholson  v.  Transylvania  R.  Co.  138  N.  C. 
610,  61  S.  E.  40),  as  to  all  railroads  being 
operated  in  the  state,  it  applies  to  their  em- 
ployees in  the  course  of  any  department  of 
the  work  unbraced  in  or  incidental  to  the 
operation  of  the  road.  Referring  to  this 
question  in  the  Nicholson  Case,  supra,  the 
court  among  other  things,  said:  "In  Mott 
V.  Southern  R.  Co.  131  N.  C.  237,  42  S.  E. 
601,  it  was  sought  to  curtail  and  restrict 
the  act  so  that  it  should  apply  only  to  rail* 
road  employees  engaged  in  operating 
trains,  but  the  court  held  to  the  contrary, 
and  said:  'The  language  of  the  statute  ia 
both  comprehensive  and  explicit.  It  em- 
braces injuries  sustained  by  (quoting  the 
act)  "any  servant  or  employee  of  any  rail- 
way company  ...  in  the  course  of  hia 
services  or  employment  with  said  company." 
The  plaintiff  was  an  employee  and  was  in- 
jured in  the  course  of  his  service  or  employ- 
ment.' In  that  case  the  plaintiff,  working 
in  the  repair  shops,  was  injured  by  the 
negligence  of  a  fellow  servant  while  re- 
moving a  red-hot  tire  from  an  engine,  and 
it  was  held  that  he  could  recover."  The 
same  ruling  was  repeated  in  Sigman  v. 
Southern  R.  Co.  135  N.  C.  184,  47  S.  E.  421, 
where  it  is  said:  "The  plaintiff  was  in- 
jured by  the  negligence  of  a  fellow  servant 
while  working  upon  and  repairing  a  bridge 
of  the  defendant  railroad.  It  is  settled  that 
the  fellow  servant  law,  chap.  56,  Priv.  Laws 
1807,  applies  to  railroad  employees  injured 
in  the  course  of  their  service  or  employ- 
ment with  such  corporation,  whether  they 
are  running  trains  or  rendering  any  other 
service." 

The  court  has  also  held  in  many  well- 
approved  decisions  that  these  lumber  roads, 
to  the  atent  that  they  operate  a  railroad, 
are  and  should  be  considered  as  ndlFoada, 
and  that  the  statute  in  question  as  con- 
strued and  applied  extends  in  full  force  and 
effect  to  all  employees  in  the  course  of  that 
servioe  in  the  operation  of  tl«  company's 
railroad  or  any  department  of  it.  Thomu 
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T.  EainineT  Lnmbet  Co.  153  N.  G.  361,  S2 
LJt.A.tXJ3.)  584,  69  S.  £.  S75;  Black- 
bnrn  v.  Cherokee  Lmnber  Co.  162  N.  0.  361, 
67  S.  E.  915;  Bissell  t.  Qreealeal-JohnBon 
Lamber  Co.  163  N.  C.  123,  67  S.  E.  25&; 
Snipn  T.  Camp  Mfg.  Co.  152  N.  C.  42,  67 
S.  E.  37 ;  Sawyer  t.  Roanoke  B.  &  Lumber 
Co.  145  C.  27,  22  L.RJl.(N.S.)  200,  68 
S.  E.  598;  HalrBton  t.  United  States 
Uather  Co.  143  C.  612,  55  S.  E.  847,  10 
Ann.  Cas.  698;  Lilea  t.  Foiburg  Lumber 
Co.  142  K.  C.  39.  64  S.  E.  795;  Hemphill  t. 
Buck  Creek  Lumber  Co,  141  N.  C.  487,  64 
S.  E.  420;  Simpson  v.  Enfield  Lumber  Co. 
133  X.  C.  96,  45  S.  E.  469;  Craft  t.  Albe- 
marle Timber  Co.  132  N.  C.  156,  4S  S.  E. 
597.  But  this  position,  tliough  fully  estab- 
lished and  Bustained  by  these  and  many 
other  decisions  that  could  be  cited,  does  not 
extend  the  effect  the  fellow  servant 
stitate  to  emplojees  of  lumber  companies 
•ho  are  in  no  way  connected  with  the 
o>Tation  of  these  railroads.  The  act,  in 
tenns,  uses  the  words  "railroad  companies" 
ud  BO  other,  and  may  not  be  applied  to 
employees  who  are  engaged  in  the  lumber- 
jog  features  of  the  business.  In  the  case 
Ufore  us,  aa  we  interpret  the  testimony, 
the  plaintiff  was  properly  in  the  lumbering 
department  of  the  business.  So  far  as  the 
tridence  now  discloses,  be  was  not  a  part 
of  the  train  crew,  nor  was  he  directly  en- 
paged  in  operating  cither  the  skidder  or  the 
lca>Ier,  and,  while  he  was  at  the  time  at 
*<>rk  on  a  loading  yard,  he  was,  as  stated, 
n^'aged  in  the  lumbering  features  of  the 
vork,  and  could  in  no  proper  sense  be  con- 
riJered  an  employee  of  a  railroad  or  any 
department  of  it. 

We  are  of  opinion,  therefore,  that  the  act 
h  qnestira  has  no  application,  and  there 
«sa  error  in  allowing  the  jury  to  determine 
the  question  of  defendants  responsibiU^  as 
in  any  way  affected  by  it.  Wliile  we  have 
specially  considered  and  passed  upon  the 
<^)eration  of  the  fellow  servant  act,  be- 
ciose  that  was  the  exception  chiefly  dis- 
nsaed  before  us,  we  deem  it  not  amias  to 
lay  that  on  the  facta  as  they  now  appear 
there  docs  not  seem  to  have  been  an  action- 
able wrong  established  against  the  defend- 
ant eompany,  but  the  evidence  tends  rather 
to  disclose  one  of  those  unfortunate,  but  nn- 
BToidable,  accidents  which  sometimes  occur 
in  heavy  work  of  this  character,  and  bring- 
hig  the  ease  within  the  principle  wnsidered 
and  applied  in  several  recent  decisions  of 
the  court,  aa  in  Brookshire  Case,  152  N.  C. 
M9.  68  S.  £.  215. 

For  the  error  indicated,  then,  defendant 
b  entitled  to  a  new  trial,  and  it  is  so 
ordered. 
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P.  H.  McLaughlin,  Appt, 

T. 

CITT  OF  HOPE. 

(—  Ark.  — i  155  S.  W.  910.) 

Pleading  —  defectlTe  complaint  « 
retnedr. 

1.  Motion  to  make  more  definite,  and 
not  demurrer,  is  the  proper  remedy  where 
a  cause  of  action  is  defectively  stated  in 
the  complaint. 

Water  —  pollntlon  by  sewage  —  neces- 
sltr  of  compensation. 

2.  The  turning  of  sewage  by  a  municipal 
corporation  into  a  stream,  to  the  injury 
of  lower  riparian  property,  is  within  a  con- 
stitntional  provision  requiring  compensa- 
tion for  damaging  property  for  publio  use. 
Damages  —  pollntlon  of  stream  —  per- 
manent Injury. 

3.  The  damages  to  be  awarded  for  the 
turning  of  sewage  into  a  stream  by  the 
permanent  plant  of  a  municipal  corpora- 
tion sfaoifid  be  assessed  on  the  theory  of  a 
permanent  taking  under  the  right  of  emin- 
ent domain. 

Eminent  domain  —  pollntlon  of  stream 
—injury  to  lessee. 

4.  A  lessee  of  a  water  power  who  places 
a  mill  on  the  stream  with  intent  to  utilize 
the  power,  and  is  compelled  to  abandon  it 
because  of  the  pollution  of  the  stream,  is 
entitled  to  damages  to  the  extent  of  Mh 
leaseliold  interest  against  the  one  guilty 
of  the  pollution.  * 

(Marok  81,  1913.) 

Note.  —  Right  of  munUttpaUtif  to  create 
nuisance  by  pollution  at  point  where 
its  aewere  disiOiarge, 

The  limitations  of  scope  stated  at  the  be- 
ginning of  the  note  in  20  L.R.A.{N.S.)  1050, 
apply  to  the  present  note,  which  is  mere- 
ly intended  to  supplement  that  note  and 
the  earlier  notes  there  referred  to.  As  to 
the  prescriptive  right  of  a  municipality  or 
individual  to  pollute  a  stream  with  sewage 
or  other  harmful  substance,  see  note  to 
Miles  City  v.  Board  of  Health,  25  I*R.A. 
(N.8.)  589. 

As  shown  in  the  earlier  notes  above  re- 
ferred to,  the  great  weight  of  authority  is 
to  the  effect  that  a  municipal  corporation 
which  discharges  sewage  into  a  stream  to 
the  material  damage  of  a  riparian  pro- 
prietor is  bound  in  some  form  to  compen- 
sate him  for  such  damage,  although  the 
municipality  is  free  from  negligence,  and 
the  damages  are  necessarily  incident  to  the 
discharge  of  the  sewage  at  the  point  in 
question. 

Tliis  rule  is  also  supported  by  the  fol- 
lowing cases  decided  since  that  note:  Mc- 
Laughlin V.  Hope;  Crane  v.  Roselle,  236 
111.  97,  86  N.  E.  181;  Fox  v.  Joliet,  150 
111.  App.  4»1;  Georgetown  v.  Kelly,  —  Ky. 
— i  123  8.  W.  251;  Henderson  v.  Robinson, 
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APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Hempstead 
Countj  snetaining  a  demurrer  to  the  amend- 
ed complaint  in  an  action  bfought  to  re- 
oorer  damages  for  pollution  of  a  stream 
upon  land  leased  by  plaintiff  for  a  mill 
site.  Reversed. 

Statement  by  Klrby,  J.t 

F.  H.  McLaughlin  brought  suit  for  dam- 
ages against  the  tity  of  Hope,  arising  from 
the  construetion  of  its  sewer  system,  which 
discharged  the  sewage  of  the  city  into 
Hanegan's  branch,  which  flowed  through 
certain  lands,  the  properly  of  S.  B.  Henry, 
part  of  which  upon  the  branch  had  been 
leased  by  him  for  a  mill  site,  and  upon 
which  a  sawmill  had  been  erected  for  the 


purpose  of  manufacturing  certain  timber, 
belonging  to  said  Henry  and  purchased 
McLaughlin  of  him,  into  ties. 

The  complaint  alleges  that  the  mill  was 
located  on  said  stream  of  water  for  the  pur- 
pose of  using  it  in  making  steam  to  propel 
the  machinery  for  manufacturing  the  tim- 
ber into  finished  ties.  That,  after  leasing 
the  mill  site  from  the  owner  of  the  land,  he 
mored  his  mill  and  located  it  on  the  banks 
of  the  branch,  and  used  the  water  there- 
from in  the  operation  of  the  machinery. 
That  after  the  mill  had  been  located  and 
put  in  condition  for  operation,  and  the  con- 
tract for  the  manufacture  of  the  ties 
entered  into,  and  some  of  the  timber  cut  and 
delivered  at  the  mill,  and  some  ties  manu- 
factured, the  sewage  from  the  city  of  Hope 


—  Zj.  — >  168  S.  W.  224;  Henderson  v. 
Herron,  —  Ky.  — ,  153  8.  W.  440;  Atty. 
Gen.  ex  reL  Emmons  t.  Grand  Rapids,  — 
Mich.  141  N.  W.  890;  Batcher  t. 
Staples,  120  Minn.  86,  139  N.  W.  140; 
Thompson  t.  Winona,  96  Miss.  691,  51  So. 
129,  Ann.  Cas.  1912  B,  449;  Kellogg  v. 
Kirksville,  13?  Mo.  App.  519,  112  S.  W. 
296,  subsequent  appeal  149  Mo.  App.  1, 
129  S.  W.  67;  Moser  T.  Burlington,  —  N. 
C.  — ,  78  S.  E.  74;  Little  t.  Lenoir,  151 
N.  C.  416,  66  S.  B.  337;  Donnell  t.  Greens- 
bore,  —  N.  C.  — ,  80  S.  E.  377 ;  Lawatsch  v. 
Kingston,  68  Misc.  230,  124  N.  Y.  Supp.  678; 
Fonda  v.  Sharon  Springs,  70  Misc.  101, 
128  N.  Y.  Supp.  127;  Colbert  v.  Ardmore, 
31  Okla.  637»  122  Pac.  608;  Parrish  v. 
Yorkville,  —  S.  C.  — ,  70  S.  E.  635. 

So,  a  municipality  has  been  held  liable 
for  creating  a  nuisance  by  the  discharge 
of  sewage  upon  land  of  a  private  individ- 
uaL  Hines  v.  Nevada,  150  Iowa,  620,  32 
L,R.A.(N.S.)  797,  130  N.  W.  181;  Whitten 
T.  Haverhill,  204  Mass.  95,  90  N.  E.  409; 
Ulnien  v.  Mt.  Angel,  67  Or.  647,  36  L.R.A. 
(N.S.)  140,  112  Fae.  629  {contamination 
of  well). 

It  should  perhaps,  he  noted  here  that  tbe 
first  proposition  in  the  note  in  20  L.R.A. 
(N.8.)  1050,  has  reference  merely  to  the 
substantive  (question  as  to  the  obligation 
of  the  municipality  in  some  form  to  make 
compensation  for  the  damage  inflicted,  and 
no  intimation  was  intended  as  to  the  rem- 
edy available  against  the  municipality,  as- 
suming its  liabilitjr.  Hence,  that  proposi- 
tion is  not  necessarily  opposed  to  the  state- 
ment in  Parrish  v.  Yorkville,  —  S.  C.  — , 
79  8.  E.  635,  that  an  action  in  tort  will 
not  lie  against  the  raiinicipality  for  the 
damages,  although  the  pollution  of  the 
stream  amounts  to  a  taking  of  private  prop- 
erty for  public  use  within  the  meaning  of 
the  constitutional  guaranty.  That  ques- 
tion, however,  in  common  with  other  ques- 
tions relating  to  the  remedy.  Is  excluded 
from  these  notes. 

It  will  be  observed  that  in  Metz  Ashe- 
ville,  ISO  N.  0.  748.  22  L.R.A.{N.S.)  040, 
64  8.  E.  881.  denying  the  liability  of  a  mn- 
nlcipality  for  the  death  of  a  person  from 
^noid  fever  caused  by  emptying  sewage 
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into  a  stream  running  near  his  dwelling, 
the  action  was  not  based  upon  damage  to 
real  property;  the  decision  was  upon  the 
general  ground  of  the  immunity  of  a  mu- 
nicipality from  liability  for  acts  in  per- 
formance of  its  governmental  functions. 

The  intimation  in  Phillips  v.  Armada, 
155  Mich.  260,  118  N.  W.  941,  cited  at  p. 
1054  of  the  note  in  20  L.R.A.(N.8.)  — ,  that 
a  municipality  mi^ht  not  be  Uable  to  a  low- 
er riparian  proprietor  for  the  pollution  of 
a  stream  by  the  discharge  of  sewage  there- 
in, was  apparently  withdrawn  in  Atty.  Gen. 
ex  rel.  Emmons  v.  Grand  Rapids,  —  Mich. 
— ,  141  N.  W.  890,  where  the  court,  in  holding 
a  municipalii^  liable  in  such  circumstances, 
said:  "Our  attention  has  not  been  called 
to  any  statute  giving  the  city  the  right  to 
use  Grand  river  below  its  limits  as  a  sewer 
for  the  purpose  of  carrying  away  its  waste 
and  refuse  in  an  unreasonable  manner;  and, 
if  it  were  attempted  1^  statute  to  give 
such  a  right,  the  statute  would  be  uncon- 
stitutional, unless  it  first  provided  that  the 
owners  of  property  along  the  river  should 
be  compensated  for  damages  to  be  first  de- 
termined by  constitutional  methods  for  de- 
strueticm  of  such  property  rights." 

In  Batcher  v.  Staples,  120  Minn.  86,  130 
N.  W.  140,  the  complaint  was  held  to  al- 
lege negligence  on  the  part  of  the  municipal- 
ity, which  in  any  event  would  render  it 
liable;  hut  the  court  said  that  the  com- 
plaint might  also  be  sustained  on  the 
theory  that  it  showed  an  Invasion  of  the 
plaintiff's  property  rights. 

Some  of  the  cases  above  cited,  e.  g.,  Par- 
rish V.  Yorkville,  supra.  Donnell  v.  Greens- 
boro, supra,  a:preBsly  declare  that  such 
pollution  by  a  municipality  consti- 
tutes a  "taking"  of  private  property 
for  public  use,  within  the  meaning  of  the 
Constitution ;  and  mtst  of  the  others  doubt- 
less assume  that  such  pollution  con- 
stitutes a  taking  or  at  least  a  "damaging" 
of  property,  within  the  purview  of  the  con- 
stitutional guaranty.  In  this  view,  of 
course,  the  municipality  is  liable,  even  as- 
suming that  the  discharge  of  the  sewage 
into  the  stream  was  expressly  or  impliedly 
authorized  by  statute. 

However.  M  Aown  prj»*/hfPf^ 


v«s  diaehargcd  into  Hanegaa's  branch  and 
emrxied  on  down  through  and  crossing  the 
landi  described  in  the  complaint,  and  so 
polluted  the  water  therein  aa  made  it  unfit 
for  generating  ateam,  and  appellant  was 
compelled  to  abandon  the  use  of  it  for  that 
pvtrpoee;  and  there  was  no  other  water  tm 
the  premises  that  could  be  used  for  the  pur- 
pose of  (grating  the  mill.  It  alle^  fur- 
tlieT  that  the  city  of  Hope,  its  agents,  of- 
ficers, and  serrantfl,  so  constructed  its 
sewers  as  to  discharge  the  sewage  from  said 
city  of  Hope  into  said  braneh,  and  to  cause 
ttoadons  odurs  to  spread  tmx  and  about 
aaid  mill  site  and  mill  premises  to  such  an 
extent  that  plaintiff  was  compelled  to  aban- 
don; that  said  noxious  odors  rendered  said 
mill  prcraises  uncomfortable,  undesirable. 
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and  unhealthful  as  a  place  for  people  to 
work;  that  as  a  result  plaintiff  was  unable 
to  get  any  hands  to  help  carry  on  the  work; 
and  that  plaintiff  himself  was  unable  to  en- 
dare  the  noxious  odors  and  waa  forced  to 
abandon  his  said  mill  site.  Damages  were 
also  claimed  for  the  loss  of  profits  that 
could  have  been  realized  on  the  manu- 
facture of  the  timber  into  ties. 

A  demurrer  was  interposed  and  sus- 
tained to  this  amended  complaint,  and 
from  the  judgmcait  dismissing  ii^  plaintiff 
prosecutes  this  appeal. 

Messrs.  Jot»e  A  Montgomerr,  for  appel- 
Unt: 

Plaintiff  had  a  property  right  in  the 
premises  and  in  tha  stream  of  water,  and 
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m.  few  cases  have  taken  the  position  that, 
in  the  absence  of  negligence,  the  municipal- 
ity is  not  liable  for  damages  necessarily 
resulting  from  the  discharge  of  sewage  into 
m  stream,  if  its  act  in  that  respect  is  au- 
thorized by  statute  it  being  held  in  those 
cues  that  the  damage  to  the  riparian  prop- 
eily  does  not  amount  to  a  taking  of  prop- 
erty within  the  constitutional  guaranty 
■gainst  taking  private  proper^  for  public 
use  without  compensation. 

Eren  if  that  position — which  is  clearly 
against  the  great  weight  of  authority — ^were 
to  be  conceded,  it  would  probably  prove 
in^ectual  in  most  instances  to  relieve  the 
munieipality  from  liability,  for  the  reason 
thmt  it  is  T6ry  rarely  that  the  power 
to  discharge  sewage  into  a  stream  is 
expresaly  granted,  and  the  courts  would 
not  be  inclined  to  construe  a  statute  so  as 
to  grant  such  power  by  implication,  or 
at  leaat  to  authorize  a  municipality  to  ex- 
ercise such  power  with  immunity  from  lia- 
bili^.  For  the  same  reason,  in  the  major- 
ity of  cases  the  courts  are  not  confronted 
with  the  necessi^  iA  determining  the  ques- 
tion of  liability  as  one  of  constitutional 
law.  Moreover,  even  if  it  were  to  be  con- 
eeded  that  pollution  of  a  stream  to  the 
damage  of  riparian  property  could  not  be 
regarded  as  a  taking  of  property  within 
the  constitutional  provision,  the  addition 
made  in  manv  states  of  the  word  "dam- 
agiiK."  to  tine  constitutional  guaranty, 
would  seem  to  remove  the  difficuli^. 

hk  view  of  the  opinion  of  the  Iowa  su- 
preme court  in  Vogt  v.  Qrinnell,  133  Iowa, 
363,  110  N.  W.  603.  discussed  in  the  note 
in  20  L.R.A.{N.S.)  1060,  the  decision  in 
Hines  v.  Nevada,  150  Iowa,  620,  32  L.R^. 
(If.S.)  797,  130  N.  W.  181,  is,  perhaps, 
to  1m  rcffsrded  as  resting,  either  upon  the 
ground  that  tiie  municipalitv  was  negligent, 
or  upon  the  ground  that  the  discharge  of 
sewage  into  the  stream  was  not  authorized 
by  statute,  although  the  court  declared 
generally,  and  without  any  apparent  reserv- 
ation, that  "the  city  has  no  more  ri^ht  to 
create  a  nuisance  to  the  injury  of  another 
than  has  the  individual  citizen,  uid  if  it 
docs  BO,  it  is  amenaAle  to  the  remedies 
17  LJUL(N.S.) 


which  the  law  provides  for  the  redress  of 
such  wrongs." 

Although  the  question  whether  the  con- 
stitutional guaranties  may  be  BuccessfuUy 
invoked  aa  a  ground  for  municipal  liabil- 
ity is  not  entirely  academic,  as  is  ap- 
parent from  a  few  cases  cited  in  the  note  in 
48  L.R.A.  691,  denying  the  liability  of  a 
municipalily  when  acting  under  a  statute 
construed  to  authorize  the  di8char|[e  of  the 
sewage  into  tiie  stream,  yet  the  point  above 
suggested,  that  it  is  not  ordinarily  neces- 
sary to  invoke  constitutional  guaranties  in 
order  to  hold  the  municipality  liable,  even 
aasuming  that  it  was  free  from  negligence, 
and  that  the  damages  were  necessarily  in- 
cident to  the  discharge  of  the  sewage  at  the 
point  in  question,  is  illustrated  by  the  Knff- 
lish  cases  cited  at  page  694  of  the  note  in 
48  L.Rjl.,  where  statutes,  though  broad  in 
terms,  were  construed  not  to  authorize  mu- 
nicipal authorities  to  pollute  streams  to 
the  damage  of  riparian  proprietors  without 
making  compensation  therefor.    It  was,  of 
course,  neeessarv  to  rest  the  decisions  in 
these  cases  on  tne  ground  of  itatutozy  con- 
struction. 

So,  in  the  later  case  of  London  County 
Council  V.  Price's  Candle  Co.  75  J.  P.  329, 
9  L.  O.  R.  860,  the  House  of  Lords  declared 
that  the  court  of  appeals,  in  72  J.  P.  429, 
[1908]  2  Ch.  526,  78  L.  J.  Oh.  N.  S.  1,  99 
L.  T.  N.  S.  671,  24  Times  L.  R.  822,  7  L.  G. 
R.  84,  was  right  in  holding  that  the  plea 
put  forward  by  municipal  authorities,  that 
the  system  of  sewers,  as  existing,  could  not 
he  worked  without  causing  a  nuisance,  waa 
no  defense  in  a  suit  by  a  riparian  owner. 

The  disposition  of  the  English  courts, 
notwithstanding  the  sbaenee  of  an  impera^ 
tive  constitutional  guaranty,  to  protect 
riparian  proprietors  against  uncompensated 
dunage  by  t^ie  pollution  of  streams  by  mu- 
nicipal sewage,  is  shown  in  the  following 

quotation  from         «Pj"\«"/,  r*?o*QS?"l^„^ 
appeal  in  the  case  last  cited  ( [1908]  2  C^x. 
526    643) :      "Certain   general  prtncipl^a 
have  been  Uid  down  for  our  guidance  \^ 
cases  of  this  nature.    In  the  first  plao*., 
there  is  a  -presumption  that  a  pubUo  Wy 
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had  a  right  to  enjoy  it,  and  if  an  injury  is 
committed  denying  him  the  free  use  and  en- 
joyment of  said  premiBea  and  stream  of 
water,  he  would  certainly  have  a  cause  for 
complaint  against  the  one  committing  such 
injury. 

Crook  V.  Hewitt,  4  Wash.  749,  31  Pac.  28; 
Elgin  Hydraulic  Co.  t.  Elgin,  74  111.  433; 
St.  Louis,  I.  M.  k  S.  R.  Co.  V.  Hall,  71  Ark. 
302,  74  S.  W.  293;  Terre  Haute  v.  Hudnut, 
112  Ind.  642,  13  N.  E.  686;  Simmons  v. 
Brown,  6  R.  I.  299,  73  Am.  Dec.  66. 

The  defendant  city  is  liable  for  the  dam- 
ages sustained  by  plaintiff. 

Winchcll  V.  Waukesha,  110  Wis.  101,  84 
Am.  St.  Bep.  902,  85  N.  W.  668;  16  Cyc. 
662 ;  Dickerson  t.  Okolona,  98  Ark.  206,  36 
L.R.A.(N.S.)  1194,  135  S.  W.  863;  Car- 
michael  v.  Texarkana,  94  Fed.  561;  Piatt 
Bros.  &  Co.  V.  Waterbury,  72  Conn.  631,  77 
Am.  St.  Rep.  335,  45  Atl.  154;  Dwight  v. 
Hayes,  150  111.  273,  41  Am.  St.  Rep.  307,  37 
N.  E.  218;  Good  v.  Altoona  City,  162  Fa. 
493,  42  Am.  St.  Rep.  840,  29  Atl.  741. 

There  was  a  legal  injury  committed  by 
the  defendant  in  violation  of  the  rights  of 
the  appellant. 

Ferguson  v.  Firmenich  Mfg.  Co.  7  Iowa, 
576,  14  Am.  St.  Rep.  319,  42  N.  W.  448; 
St.  Louis  Southwestern  R.  Co.  v.  Mackey, 
95  Ark.  297,  129  S.  W.  78;  St  Louis,  I.  M. 
&  S.  R.  Co.  T.  Magness,  93  Ark.  46,  123  S. 
W.  786;  White  v.  East  Lake  Land  Co.  96 
Qa.  416,  61  Am.  St.  Rep.  141,  23  S.  E.  393; 
Watson  V.  New  Milford,  72  Conn.  561,  77 
Am.  St.  Rep,  345,  46  Atl.  167;  Taggart  v. 
Jaffrey,  75  N.  H.  473,  28  L.R.A.{N.S.) 
1050,  139  Am.  St.  Rep.  729,  76  Atl.  123; 
Barrett  v.  Mt.  Greenwood  Cemetery  Asso. 
159  111.  386,  31  L.R.A,  109,  50  Am.  St  Rep. 
168,  42  N.  E.  891;  Winchell  v.  Waukesha, 

whether  a  trading  body  or  not,  is  not  au- 
thorized to  create  a  nuisance  or  otherwise 
to  affect  private  rights  unless  compensation 
is  provided.  In  the  second  place,  this  pre- 
sumption must  yield  where  the  language  of 
the  statute  is  sufficiently  clear  to  author- 
ize the  nuisance  without  compensation.  In 
the  third  place,  if  the  statute  expressly  con- 
fers a  power,  but  adds  a  proviso  that  no 
nuisance  must  be  created,  it  is  no  defense 
to  say  that  the  work,  in  truth,  cannot  be 
done  without  creating  a  nuisance." 

The  second  proposition  is,  of  course,  not 
necessarily  true  where,  as  in  the  United 
States,  the  statute,  even  if  explicit  on  the 
point,  must  be  subjected  to  the  test  vf  eon- 
stituional  principles. 

Another  illustration  of  the  fundamental 
character  of  municipal  liability,  even  in  a 
juriidlction  in  which  the  constitutionalify 
of  a  statute  cannot  be  challenged  in  the 
courts,  is  afforded  by  Weber  v.  Berlin,  8 
Ont.  L.  Rep.  302,  where  the  court  declared 
that  a  private  person  would  undoubtedly 
be  liable  to  a  riparian  owner  for  poUutiiur 
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110  Wis.  101,  84  Am.  St  Rep.  002,  86  N. 

W.  G68. 

Mr.  O.  A.  Graves,  for  appellee : 

The  complaint  does  not  state  a  eauM  of 

action. 

Valparaiso  v.  Hagen,  163  Ind.  337,  48 
L.R.A.  707,  74  Am.  St.  Rep.  305,  64  N.  E. 
1062. 

Municipal  corporations  are  not  liable  in 
damages  for  the  negligent  or  tortious  aeta 

of  their  officers  and  agents. 

Arkadelphia  v.  Windham,  49  Ark.  139,  4 
Am.  St.  Rep.  32,  4  S.  W.  450;  Collier  v.  Ft. 
Smith,  73  Ark.  447,  68  L.RJl.  237,  84  S. 
W.  480;  Gray  v.  Bateaville,  74  Ark.  619,  80 
S.  W.  296. 

Kirby,       deliTered  tha  opinicm  of  the 

court : 

The  allegations  of  the  complaint  are  not 
as  definite  and  certain  relative  to  the  dam- 
ages claimed  for  the  injury  as  should  have 
been  made ;  but,  where  the  complaint  states 
a  cause  of  action  defectively,  the  defect  is 
reached  by  motion  to  make  more  definite 
and  certain,  and  not  by  demurrer.  St. 
Louis,  I.  M.  &  S.  R.  Co.  T.  Moss,  75  Ark. 
64,  86  8.  W.  828;  MurreU  T.  Henry,  70  AA. 
163,  66  S.  W.  647. 

When  the  facts  stated  in  a  complaint, 
with  every  reasonable  inference  deducible 
therefrom,  constitute  a  cause  of  action,  the 
demurrer  should  be  overruled.  Claxton  v. 
Kay,  101  Ark.  352,  142  S.  W.  617;  Cox  v. 
Smith,  93  Ark.  373,  137  Am.  St  Rep.  89, 
125  S.  W.  437.  Is  a  cause  of  action  stated! 
McLaughlin,  the  allegations  of  the  com- 
plaint being  true,  moved  bis  mill  and  set  it 
up  on  the  banks  of  this  branch,  first  having 
acquired  a  site  by  lease  from  the  owner  of 
the  land,  expecting  to  use  the  water  of  the 

a  stream  with  sewage  and  that  there  was  no 
good  reason  for  distingniahing  the  liability 
of  municipal  authorities  from  that  of  a 
private  person.  In  this  case  the  municipal- 
ity was  held  liable  for  damages  from  cor- 
ruption of  a  stream  not  only  by  ordinary 
substances,  but  also  by  substances  deposited 
in  the  sewer  in  violation  of  the  law  by 
private  concerns  which  bad  the  right  to  con- 
nect with  the  sewer. 

In  Miles  City  t.  State  Bd.  of  Health,  89 
Mont.  406,  26  L.R.A.(N.S.)  689,  102  Fftc. 
696,  the  court,  upon  appeal  by  the  city  up- 
held an  order  of  .the  state  board  of  health, 
under  a  statute  forbidding  the  pollution  of 
streams  which  are  the  sources  of  water 
8uppl;jr,  prohibiting  a  municipality  from  dis- 
charging its  raw  sewage  into  a  stream 
which  another  municipality  used  as  its 
source  of  water  supply.  The  protection  of 
municipal  water  supply,  however,  is  not 
within  the  scope  of  this  note.  See,  on  that 
subject,  note  to  Durham  t.  Eno  Cotton 
Mitli,  11  L.R.A.<KJ3.)  1163.       O.  H.  P. 
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branch  in  making  Bteam  for  the  operation 
of  the  plant;  and  there  being  no  other  water 
available,  and  by  the  discbarge  of  the  sew- 
age of  the  city  into  the  stream  and  pol- 
luting its  watera,  and  because  of  the  nox- 
ious odors  arising  therefrom,  he  was  com- 
pelled to  abandon  his  mill  site  and  move  his 
BiilL  The  owner  of  the  land  was  also  joined 
as  a  party  to  tbe  suit. 

It  is  contended  by  the  eity  that  no  negli- 
gence lack  of  ekill,  or  want  of  care  in  tbe 
construction  of  its  newer  system  is  alleged, 
and  that  it  could  not  be  held  liable  for  the 
oegltgent  and  tortious  acts  of  its  oSicera 
in  any  event,  under  the  authority  of  Arka- 
delphia  v,  Windham,  49  Ark.  139,  4  Am.  St. 
Rep.  32,  4  S.  W.  450;  Collier  v.  Ft.  Smith, 
73  Ark.  447,  68  UR.A.  237,  84  S.  W.  480, 
and  Gray  t.  BatearUIe.  74  Ark.  610,  86  8. 
295. 

Citiea  and  towns  in  the  stats  have  power 
to  open,  construct,  and  keep  in  wder  and 
repair  sewers  and  drains,  and  to  enter  upon 
and  condemn  private  property  for  such  pur- 
poses. Kirby's  Dig.  §§  2906-2920.  If  th» 
■tatute  does  not  ^pressly  confer  such 
power  to  be  exercised  without  the  city's 
limits,  it  is  granted  by  implication,  being 
ifldispsDsably  neeessary  to  carry  into  effect 
the  express  power  granted  by  the  statute, 
to  open,  construct,  and  keep  in  order  sewers 
sod  drains. 

Our  Constitution  provides:  "Private 
property  shall  not  be  taken,  appropriated, 
or  damaged  for  publio  use  without  just 
eompensation  therefor."  Const.  1874,  art. 
2,5  22. 

Plaintifr  does  not  seek  to  recover  damages 
srising  from  the  negligent,  unskilful,  or 
wrongful  construction  of  the  sewer  system, 
bnt  only  f<»^  discharging  the  sewage  into  tbe 
stream  upon  the  lands  of  his  lessor,  and 
polluting  it  to  such  an  extent  as  to  render 
worthless  bis  leaaehold  estate  as  a  mill  site 
and  make  the  abandonment  of  it  necessary. 
The  statute  does  not,  as  in  some  states,  ex- 
pressly authorize  the  dischargs  of  the  sew- 
age into  natural  streams  or  drains  and 
creeks,  and,  if  it  did,  the  question  would 
still  remain  whether,  under  tbe  Constitu- 
tion, the  I^islature  had  any  such  power 
without  requiring  cunpensation  made  to  the 
owner  of  tiie  stream.  The  owner  of  the 
land  on  a  stream  has  the  right  to  have  tbe 
water  which  flows  from  the  land  of  an 
■pper  owner  in  as  pure  and  wholesome  a 
condition  aa  a  reasonable  and  proper  use 
of  the  stream  by  the  upper  owner  will  per- 
mit. He  must  also  submit  to  the  natural 
wash  and  drainage  coming  from  cities  and 
towns. 

In  1  Lewis  on  Eminent  Domain,  |  60,  it 
Is  said:  "All  tbe  authorities  agree  that 
.  .  .  [small]  streuns  [inc^iableof  navi- 
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gation]  are  wholly  private  property,  and 
that  the  title  of  the  riparian  owner  ex* 
tends  to  the  middle  of  the  stream."  And  in 
§  61:  "It  may  be  laid  down  as  a  well- 
settled  principle  that  every  proprietor  over 
or  past  whose  land  a  stream  of  water  flows 
has  a  right  that  it  shall  continue  to  flow  to 
and  from  its  premises  in  the  qutuitity, 
quality,  and  manner  in  which  it  is  ac- 
customed to  flow  by  nature,  subject  to  the 
right  of  tbe  upper  proprietors  to  make  a 
reasonable  use  of  the  stream  as  it  flows  past 
this  land.  This  right  is  a  part  of  his 
property  in  the  land,  and,  in  numy  cases, 
constitutes  its  most  valuable  element.  It 
necessarily  follows,  therefore,  that  any 
violation  of  this  right,  in  the  exercise  of  the 
power  of  eminent  domain,  is  a  taking  of 
private  property  for  which  compensation 
must  be  made."  In  S  84  it  is  said  that  "any 
injury  to  riparian  rights  for  public'  use  is  a 
taking  for  which  compensation  must  be 
made.  'These  riparian  rights  .  .  .  are 
property  and  are  valuable,  and  .  .  . 
cannot  be  abridged  or  capriciously  de- 
stroyed or  impaired.  They  are  rights  of 
which,  when  once  vested,  the  owner  can  only 
be  deprived  in  accordance  with  the  law  <rf 
the  land,  and,  if  necessary  that  they  ba 
taken  for  public  use,  upon  due  compen- 
sation.'" See  also  Mills,  Em.  Dom.  gi  78- 
182;  Ooiild,  Waters,  8  204;  Wood,  Nuis- 
ances, 8§  332-427 ;  Angell,  Watercodrses,  S5 
467,  4S8. 

Our  court  has  held  that  it  is  the  ri^t  of 
each  proprietor  along  tbe  natural  drain  of 
each  water  course,  to  insist  that  the  water 
shsll  continue  to  flow  as  it  has  been  sc- 
customed  to  do.  St.  Louis  Southwestern  R. 
Co.  V.  Mackey,  96  Ark.  297,  129  8.  W.  78; 
St.  Louis,  I.  M.  &  8.  S.  Co.  V.  Magness,  93 
Ark.  46,  123  8.  W.  786. 

Nichols  on  Eminent  Domain,  §  167,  says: 
"No  private  riparian  proprietor  hiks  the 
right  to  pour  drainage  or  other  noxious 
matter  into  a  private  stream,  so  as  to  ma- 
terially or  unreasonably  pollute  the  water, 
or  has  any  constitutional  right  to  pollute 
the  water  at  all.  Upon  the  question  wheth- 
er a  city  or  town  may  be  authorized  to 
gather  the  house  sewage  of  its  inhabitants 
and  pour  it  into  a  private  stream  without 
compensating  the  owners  below,  the  cases, 
though  not  numerous,  are  in  direct  conflict, 
though  the  majority  deny  tbe  existence  of 
such  a  right." 

After  a  review  at  the  authorities  in  a 
well-considered  opinion,  the  supreme  court 
of  Oklahoma,  In  Harkwardt  ?.  Guthrie  18 
Okla.  32,  9  L.B.A.(N.S.)  1160,  00  Pac.  26, 
11  Ann.  Cas.  681,  announces  this  «on- 
clusion:  "(1)  That  the  settled  doctrine  of 
the  English  courts,  as  well  as  some  of  our 
state  courts,  is  that  a  lowor  riparian  pro- 
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prietor  ii  «ntjtled  to  recover  damages  for 
the  polluiitm  of  the  waters  of  a  stream  by 
a  municipal  corporation,  by  the  discbarge 
of  Mwage  into  the  stream,  on  the  broad 
gronnd  of  common  sense  and  natural  jus- 
tice; (2)  that  the  Supreme  Court  <rf  the 
United  States  and  a  number  of  the  state 
courts  base  their  decisions  on  tbe  ground 
that  it  is  a  toking  of  private  property  for 
public  use,  within  tbe  meaning  of  the  Fed-' 
eral  Constitution;  ^3)  that  other  states 
hold  that  It  is  a  damage  to  property,  with- 
in the  meaning  of  their  constitutional  in- 
hibitions against  the  taking  or  damaging 
of  property  without  just  compensation;  and 
(4)  a  number  of  the  states  bold  that  the 
lower  riparian  proprietor  is  <!ntitled  to  re- 
cover damages  for  injury  to  his  health, 
comfort,  and  repose,  on  the  ground  that  it 
is  tlie  maintenance  of  a  nuisance.  While 
these  decisicms  are  based  iipon  different 
grounds,  yet,  upon  whatever  gronnd  they 
may  exist,  they  all,  with  the  exception  of 
the  decisions  of  the  Indiana  courts,  seem  to 
uniformly  hold  that,  under  such  drcum- 
staooes,  damages  are  recoverable;  and 
many  of  them  hold  tlia^  where  the  evidence 
Is  clear  and  cwvincing,  injunction  will  lie 
to  restrain  the  continuance  of  the  nui- 
sance." For  other  cases  denying  the  right 
Of  a  ci^  to  discharge  its  sewage  into 
private  streams  to  tbe  injury  of  the  owners, 
without  compensation  therefor,  see  Mans- 
field T.  Balliet^  6S  Ohio  St.  4S1,  98  L.RjL 
628,  63  N.  E.  86;  Flatt  Bros,  t  Co.  v. 
Waterbary,  72  Conn.  fiSX,  46  Atl.  154,  48 
L.B.A.  891,  and  eases  in  editor's  note,  77 
Am.  St  Rep.  812. 

If  the  turning  of  the  sewage  into  tbe 
branch,  and  the  pollution  of  the  water 
thereof  to  the  damage  of  the  riparian  own- 
ers, be  not  regarded  as  a  taking  of  the 
property  for  public  use,  within  the  meaning 
of  the  Constitution,  it  certainly  is  a  dam- 
age thereof  for  public  use,  within  its  mean- 
ing for  which  compensation  must  be  made. 
Hot  Springs  R.  Co.  v.  Williamson,  45  Ark. 
429 ;  Dickerson  v.  Okolona,  98  Ark.  206,  36 
L.RA.(N.S.)  1194,  135  S,  W.  863;  Tate  v. 
St.  Paul,  66  Minn.  630,  45  Am.  St.  Rep. 
801,  58  N,  W.  158;  Ashley  v.  Port  Huron, 
35  Mich.  296^  24  Am.  Rep.  552. 

Since  the  city's  action  in  constructing  its 
sewer  system  so  as  to  turn  the  sewage  into 
mii  branch  indicates  an  ii^ention  to  ac- 
quire a  permanent  right  to  continue  to  so 
use  it  and  pollute  the  stream,  the  damages 
to  the  owner,  should  be  assessed  upon  that 
basis,  and  as  though  the  city  were  proceed- 
ing to  acquire  it  tmder  its  power  of  emi- 
nent domain.  1  Farnum,  Water  Rights,  S 
130A. 

McLaughlin,  having  moved,  and  set  up 
liis  mill  upon  the  banks  of  this  stream 
47  URA.(N.S.) 


under  a  lease,  with  tiis  right  to  us*  Hxb 
waters  thereof  in  the  operation  of  his  mill, 
and  the  mill  site  being  rendered  worthless, 
and  its  value,  for  the  purpose  for  which  the 
land  was  leased,  destroyed,  by  the  draining 
of  the  sewage  of  the  city  into  tlie  branch, 
was  entitled  to  damages  to  the  ertent  oi 
the  injury  to  bis  leasehold  interest. 
Nichols,  Em.  Dom.  f  174;  2  Lewis,  Em. 
Dom.  SS  719,  960. 

Our  statute'  authorizes  the  bringing  at 
a  suit  where  a  corporation  authorized  "by 
law  to  appropriate  private  proper^  for  its 
use  may  have  done  so,  and  appellants  had 
the  right  to  prosecute  this  suit  against  tho 
city  of  Hope,  a  cause  of  action  being  suf' 
ficiently  allied  in  their  etnnplaint,  ELtI^'b 
Dig.  SS  2803-2906. 

The  court  erred  in  sustaining  the  demur- 
rer to  the  amended  complaint,  and  the  judg- 
ment is  reversed,  and  the  cause  renumded, 
with  directions  to  ovnrule  the  doaurrer, 
and,  if  necessary,  permit  such  amendmmta 
to  tlie  complaint  as  will  render  it  more 
definite .  and  certain  as  to  the  amount  of 
damages  claimed^  and  for  trial  in  aceord- 
anea  with  law.  ' 


HASSAGHUSETTS  SrPKBMB 
CIAIi  COVB.T, 

PHILIP  RYAN 

V. 

PATRICE  F.  EEAKE  et  aL 

:(211  Mass.  543,  98  N.  E.  590.) 

Master  and  servant  —  Jostling  customer 
—  liability. 

A  liveryman  is  liable  for  injury  to  a  cus- 
tomer through  the  act  of  bis  employee  in 
negligently  or  wilfully  colliding  wiui  tbe 
customer  while  be  is  returning  to  the  stable 
after  having  assisted  in  preparing  a  rig  for 
use  a  short  distance  therefrom. 

:{M8y  SI,  1912.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  Suffolk 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  suffered  through  a  col- 
lision with  one  of  defendants*  servants, 

Notc—Ua^atty  of  master  for  negUm 
gent  injury  to  third  person  through 
personal  eontaet  wUH  oervant. 

The  foregoing  case  presents  a  very  inter- 
esting question  which  does  not  seem  to  have 
iKen  passed  upon  by  any  other  courts  ttaiiie> 
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iriikb  malted  in  a  verdict  ior  plaintiff. 
Overraled. 

Tbe  facte  are  etated  in  the  opiidim. 

Ibun.  Peabody,  Arnold*  BaUdwlder, 
*  Lather,  for  defendante; 

Tbe  defendants  eennot  be  held  liable  for 
Mti  of  their  eerrants  outside  the  scope  of 
their  antborify. 

Fleiiehner  t.  Dur^n,  207  Hasa.  485,  33 
LRjL(N£.)  70,  93  N.  E.  801,  20  Ann. 
Cu.  1291 ;  Smith  v.  Peach,  200  MaaB.  604, 
M  N.  E.  908;  FairbanlcB  t.  Boston  Storage 
Wsnhoiue  Co.  189  Maes.  419,  18  L.ILA. 
iSJS.)  422.  109  Am.  St  Rep.  646,  76  K.  E. 
737;  Ben7  t.  Boston  EleT.  R.  Co.  188 
Uass.  630,  74  N.  B.  033;  Brown  t.  Boston 
Ice  Co.  178  Mass.  108,  86  Am.  St.  Rep.  469, 
5ft  N.  E.  644;  Ferlstein  t.  American  Exp. 
Co.  177  Mass.  S30,  52  L.R^.  059,  59  N.  E. 
194;  BovlcT  T.  (VConnell,  162  Uass.  319. 
27  UlA.  173,  44  Am.  St  Rep.  850,  88  N. 
E.  498;  Walton  t.  New  York  C.  Sleeping  R. 
Co.  139  Uiss.  556,  2  N.  E.  101. 

Messrs.  Charles  H.  Cronin  and  Joseph 
P.  Walsh  im  plaintiff. 

De  Coarcjr,  J-,  delivered  the  opinion  of 
the  court: 

It  wts  not  in  dispute  that  tbe  plaintiff's 
iajarjr  was  suffered  through  a  collision  with 
««  Boylan,  an  employee- of  the  defendants. 
As  to  the  manner  in  which  the  two  men 
esiBs  in  contact  tbe  jury  presnmaUy  be- 
liered  the  plaintiff's  story,  whidi  was  that 
be  was  enuslng  the  yard  toward  the  wagtm 
vbieh  he  bad  hired,  when  Boylan  came 
sIoBg  in  a  liurry,  called  out,  "Get  out  of  ray 
ray,"  and  immediately  afterwards  jostled 
the  plaintiff  or  pushed  him  aside,  when  he 
tad  ample  unobstructed  space  in  which  to 
pass.  On  these  facts  ths  plaintiff  oould  re- 
cover under  his  count  for  an  assault,  or 
anier  that  alleging  n^ligence. 

That  Boylan  was  in  tbe  employ  of  the  de- 
fendants at  the  time  of  the  accident  was 
admitted  by  the  defendant  Eeane  and  by 
Boylan,  and  is  apparent  from  the  uncontrar 
dieted  testimony.   He  had  been  sent  by  bis 

ly,  ss  to  whether  the  master  is  liable  for 
injuries  caused  by  the  negligence  of  his 
KrraDt  in  coming  in  personal  contact  with 
a  third  person,  where  the  servant  is  not  in 
charge  of  instrumentalities  belonging  to  the 
msBter.  It  is  suggested  that  such  a  ques- 
tion is  one  which  is  not  likely  to  arise,  be- 
esnss  in  the  great  majority  of  eases  tbe  in- 
juries caused  in  such  a  manner  are  either 
*ery  slight  "o  that  no  effort  is  made  to 
hold  tbe  master  liable  for  the  same,  or  else 
they  are  of  such  a  character  that  the  third 
person  bases  his  action  upon  an  assault 
wilful  in  its  character,  rather  than  upon 
■ere  negligence. 

The  case  of  Price  t.  Simon,  62  N.  J.  L. 
153,  40  AtL  689,  4  Am.  Neg.  Rep.  417,  sup- 
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empl(^yer  to  get  the  wagon,  had  helped  the 
driver  to  hitdi  in  the  horse,  and  waa  hurry- 
ing back  in  a  direct  course  from  tbe  wagon 
yard  to  tbe  stable  in  order  to  resume  his 
other  routine  dutl«  as  stableman.  Al* 
though  he  had  completed  one  of  his  daily 
tasks,  he  remained  bi  the  service  of  the  de- 
faidants  and  subject  to  their  directions, 
and'  the  rdation  of  employer  and  employee, 
with  its  accompanying  legal  rights  and 
obligation^  continued  while  Hio  employee 
was  g<dag  from  one  to  another  portion  of 
his  day's  work.  O'Brien  v.  Boston  &  A.  R. 
Co.  138  Mass.  387,  52  Am.  Rep.  279. 

The  jury  were  warranted  in  finding  that 
Boylan  was  acting  within  the  scope  of  his 
employment  at  the  time  when  he  ran  into 
the  plaintiff.  FrobaUy  this  would  not  be 
questioned  if  he  were  driving  the  horse  at 
the  time  and  drove  the  wagon  against  the 
plaintiff.  In  the  act  of  returning  to  the 
st^Ie,  he  was  doing  what  he  was  ordned 
to  do^  and  his  purpose  was  to  perform  the 
work  of  his  emplf^er  for  which  he  was  en- 
gaged. He  was  none  the  less  acting  in  the 
course  of  his  employment  because  his 
method  of  performing  his  duty  waa  eare* 
less;  and  If,  in  hunting  to  do  his  irork  at 
a  busy  hour  in  the  morning,  he  carelessly 
or  wilfully  Jostled  against  and  injured  tiie 
plaintiff,  the  dtfendants  are  liable  fmr  hla 
act  The  evidence  does  not  show  tiiat  Bqy- 
lan  assaulted  the  plaintiff  wilfully,  or  tiiat 
he  was  actuated  by  ill-will  or  by  a  desire  to 
carry  out  any  purpose  of  his  own,  and  the 
judge's  cha^  fully  protected  the  rights  of 
the  defendants  in  this  regard.  Howe  v. 
Kewmarch,  12  Allen,  49;  Aiken  v.  Holyt^ 
Street  R.  Co.  184  Mass.  269,  68  N.  E.  238; 
Brough  V.  Towle.  187  Mass.  590,  78  N.  B. 
851;  Collins  v.  Wise,  190  Mass.  206,  76  N. 
E.  657,  20  Am.  Keg.  Rep.  106;  Smith  T. 
Jordan,  211  Mass.  269,  97  N.  E.  781. 

The  plaintiff's  due  care  is  not  queationeo. 
The  rulings  requested,  so  far  as  they  were 
not  embodied  in  the  charge  were  rlghtiy 
refused. 

Exceptions  overruled. 

ports  the  conclusion  reached  by  the  oonrt 
in  Rtan  v.  Keahe.  In  the  former  case  an 
ice  peddler  who,  with  his  tongs  in  his  hand, 
was  hurrying  from  a  house  wherein  he  bad 
delivered  ice  to  hia  wagon,  collided  with  a 
child,  causing  injuries  for  which  the  master 
of  the  ice  peddler  was  held  liable.  In  tiiis 
case,  however,  it  appears  that  tbe  injuries 
were  caused  by  the  tongs,  hut  it  is  diflScult 
to  see  upon  what  theory  the  master  could 
be  held  liable  under  such  circumstances 
which  would  not  also  hold  him  liable  if  the 
injury  had  been  due  to  personal  contact. 
In  such  a  case  it  would  be  primarily  neces- 
sary, of  course,  to  show  that  the  servant 
was  engaged  in  the  master's  business  at  the 
time  of  the  injury.  W.Jkf .  O.  . 
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NEW  JERSEY  C01TRT  OF  BKRORS 
AND  APPEALS. 

ANTON  PETERSON 

T. 

AMKRICAN  lOE  OOMFANY,  Plff.  la  Err. 
(88  N.  J.  L.  679,  83  Atl.  872.) 

Master  and  semnt  —  assumption  of 

risk  —  weather  conditions. 

Where  the  plaintiff,  a  carpenter  of  ex- 
perience, was  employed  to  repair  a  pitched 
roof  upon  defendant's  shed,  and,  naving 
worked  thereon  for  two  days,  upon  the  third 
day  slipped  upon  snow  and  ice  which  col- 
lected while  he  was  working,  and  fell  from 
the  roof,  injuring  himself,  held,  that  the 
danger  incident  to  the  snow  and  ice  upon 
the  roof  was  as  obvibus  to  the  plaintiff  as 
to  the  master,  and  waa  a  risk  assumed  by 
tiie  pluntiff  in  the  perfomianee  of  his  work. 

(June  80,  1912.) 

Ij^RROR  to  the  Circuit  Court  for  Camden 
J  Counfy  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Wescott  &  Weacott  for  plaintiff 
error. 

MesBM.  Carrow  A  Kraft  for  defendant 
In  error. 

Mtntnrn,  J.,  delivered  the  <^inion  of  the 

court: 

While  working  at  his  employment  as  a 
carpenter,  engaged  in  constructing  a  new 
roof  upon  defendant's  coal  shed  in  Camden, 
the  plaintiff  slipped  and  fell  from  the  roof, 
sustaining  the  injuries  which  present  the 
basis  for  this  suit,  and  for  which  be  re- 
covered a  verdict  at  the  circuit.  He  had 
been  engaged  at  his  trade  for  ten  years,  and 
had  worked  on  the  roof  in  question  for  two 
days  prior  to  the  accident. 

On  the  morning  of  the  accident  it  began 
to  snow,  and  at  noon,  when  the  plaiiitifT  was 
directed  by  the  foreman  to  finish  the  work, 
there  was  about  an  inch  of  snow  upon  the 
roof.  He  worked  there  until  between  3  and 
4  o'clock,  when  he  slipped  and  fell.  He 

Headnote  by  Hintdbn,  J. 

Note.  — As  to  servant's  assumption  of 
risk  as  affected  by  his  knowledge  and  ap- 
preciation of  the  danger,  and  as  to  the  as- 
sumption by  the  servant  of  obvious  risks, 
see  Index  to  L.R.A.  Notes,  Master  and  Serv- 
ant, S  113. 

As  to  servant's  assumption  of  risk  of 
dangers  created  by  the  master's  negligence, 
see  note  to  Sclieurer  v.  Banner  Rubb«r  Co. 
28  L.R.A.(N.S.)  1213. 
47  WRA.{lSfB,) 


testified  that  he  saw  no  ioe  there,  that  it 
was  not  freezing,  and  that  the  weather  waa 
inclined  to  be  mild.  The  roof  waa  pitched 
slightly,  and  there  waa  nothing  incident  to 
the  work  at  the  time  to  indicate  to  the 
plaintiff  a  dangerous  condition,  and  be  ad- 
mitted he  was  used  to  working  under  such 
conditions.  A  witness  for  the  plaintiff,  a 
fellow  worker,  testified  that  there  was  not 
enough  snow  upon  the  roof  to  trouble  them, 
and  that  he  saw  no  ioe  upon  the  roof  nntil 
after  the  plaintiff  fell.  The  defendant  met 
this  situation  with  proof  that  there  was  no 
ice  upon  the  roof. 

The  legal  qneaUon  involved  as  to  tiie 
master's  liabiU^,  nnder  these  circum- 
stances,  was  raised  upon  a  motion  to  non- 
suit, and  a  motion  to  direct  a  verdict,  both 
of  which  motions  were  refused  by  the  trial 
court,  and  the  case  is  hrare  upon  exceptions 
to  those  rulings.  The  claim  of  the  plaintiff 
is  predicated  upon  the  contention,  as  out- 
lined in  the  brief,  that  if  the  plaintiff  did 
not  know  of  the  existence  of  the  ice  nnder 
the  snow  upon  the  roof,  and_could  not,  by 
the  exercise  of  reaeonabte  care,  discern  it, 
and  that  if  the  defendant  by  the  exercise 
of  reasonable  care  could  have  known  of  the 
ice  BO  hidden,  and  failed  to  possess  himself 
of  that  knowledge,  the  defendant  is  liable 
for  the  dam^.  It  is  difficult  to  perceive 
how  liability  can  he  imposed  upon  the 
master  for  a  failure  to  discover  a  condition 
which  it  is  conoeded  was  not  within  the 
power  and  trained  experience  of  the  plain- 
tiff to  observe  and  discover,  and  which,  in 
the  legal-  postulate  advanced  to  support  thci 
action,  could  not  he  discovered  by  him  in 
the  exercise  of  reasonable  care.  The  argu- 
ment, in  effect,  superimposes  upon  the  mas- 
ter the  possession  of  a  power  of  vision  and 
a  faculty  of  discernment  and  foresight  to 
observe  danger,  which  it  denies  to  the  serv- 
ant, and  therein  lies  its  fallal^  as  a  Uga} 
contention.  The  negligence  d  the  muter, 
if  it  exist,  must  be  predicitted  upon  the 
neglect  to  observe  soine  duty  cast  upon  it 
by  tiie  law,  and  in  this  case  it  ia  dilBcuIt 
to  perceive  what  the  duty  waa.  If  it  be  said 
that  tiie  obligation  was  to  give  the  em- 
ployee a  safe  place  wherein  to  work,  that 
duty  waa  discharged  in  legal  contempla- 
tion when  the  plaintiff,  knowing  from  years 
of  experience  the  nature  of  the  work  ant) 
the  dangers  incident  to  it,  and  having  the 
tame  opportunities  of  observation,  to  say 
the  least,  as  tlie  master,  nndertocdE  to  per- 
form the  work  in  which  the  danger  of  slip- 
ping by  accident  in  inclement  weather 
naturally  inherited  in  the  discharge  of  the 
employment,  and  entered  as  a  factor  in  the 
contract  between  tiie  parties. 

The  risk  the  plaintiff  took,  therefor^  in 
working  upon  the  roof  under  sueh  eon- 
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dttiona,  wu  necessarily  an  obvioiu  risk,  in- 
herent  in  the  nature  of  his  employment  and 
assumed  by  him  aa  quid  pro  quo  for  the 
compensation  be  received.  McAndrewe,  v. 
Bnna,  39  N.  J.  L.  120;  CafTery  v.  V.  J. 
Hedden  k  Bona,  79  N.  J.  L.  656,  76  At).  981. 
Underlying  the  doctrine  of  aseumption  of 
risk  by  an  employee  is  the  basic  maxim, 
rolmti  non  fit  injuria.  Lord  Herschell, 
upon  the  philosophy  inherent  in  thia  maxim, 
applied  it  in  Smith  t.  Baker,  [1891]  A.  C. 
300.  60  L.  J.  Q.  B.  N.  S.  683.  65  L.  T.  N.  S. 
467,  40  Week.  Rep.  392,  55  J.  P.  660,  and 
(1)  his  opinion  states  a  hypothetical  case, 
wliere  one  agreed  to  take  part  in  an  opera- 
tion Decessitating  the  production  of  gaseous 
fumes  injurious  to  health.  It  was  also 
lield  to  apply  under  tlie  common-law  re- 
lationship, but  inapplicable  under  the 
Knglish  employers'  liability  act  of  1880,  in 
Thmnas  t,  Quartermaine,  L.  R.  18  Q.  B. 
Dir.  685,  56  L.  J.  Q.  B.  N.  S.  340.  57  U  T. 
\.  S.  537,  36  Week.  Rep.  555,  51  J.  P.  516, 
ind  that  case  was  followed  and  the  same 
rule  applied  in  Baddeley  v.  Granville,  L.  R. 
19  Q.  B.  Div.  423,  56  L.  J.  Q.  B.  N.  S.  501, 
-17  L.  T.  N.  S.  268,  36  Week.  Rep.  63,  51  J. 
P.  822.  The  learned  editor  of  the  English 
Ruling  Cases  states  the  modern  application 
of  the  rale  to  be  that  "the  danger  is 
a4  irel]  known  or  as  manifest  to  the 
KTvant  as  to  the  master,  the  servant 
enters  or  continues  in  the  employment  at 
hia  own  risk."  17  Eng.  Rul.  Cas.  239,  citing 
Udd  T.  New  Bedford  R.  Co.  119  Mass.  412, 
^(1  Am.  Rep.  331.  The  modern  cases 
illustrative  of  the  application  of  this  princi- 
ple are  collected  in  valuable  reference  notes 
in  7  Ann.  Cas.  430,  and  volume  12,  p.  62], 
of  the  same  work. 

The  most  recent  authoritative  pronounce- 
nipnt  upon  this  subject  by  this  court  is  tlie 
t-ase  of  Mika  v.  Passaic  Print  Works,  76 
V.  J.  L.  561,  70  Atl.  327,  where  the  authori- 
ties in  this  state  are  collected  by  Judge 
Vroom  in  his  opinion,  and  the  doctrine 
fnnnciated  that  the  rule  of  assumption  of 
obvious  risk  by  an  employee  exists  in  this 
»tate,  notwithstanding  the  dereliction  of  a 
statutory  duty  upon  the  part  of  the  em- 
ployer, which  duty  was  superimposed  as  a 
ssf^iiard  for  employees  under  the  pro- 
risicms  of  the  employers'  liability  act  of 
1904  (Pamph.  Laws.'p.  152).  The  line  of 
divergence  between  the  English  courts  and 
the  law  in  this  state,  as  settled  in  the  Mika 
C'aae,  arises,  it  will  be  perceived,  entirely 
out  of  the  effect  to  be  given  to  the  statu- 
tory duty  imposed  upon  the  master ;  but,  as 


gence  of  view  in  its  application,  precludes 
a  recovery  in  this  case. 

The  judgment  under  review  will  ba  re- 
versed. 


UTAH  supreme:  court. 

GEORGE  B.  SWEET8ER  et  al.,  Respta., 
v. 

JESSE  W.  FOX,  Jb.,  et  al.,  Appta. 

(_  Utah,  — ,  134  Pac.  599.) 

Parties  —  striking  names  of  deceased 
pMTtners  —  effect. 

1.  In'  an  action  upon  a  judgment  recov- 
ered by  members  of  a  partnership,  the 
names  of  deceased  partners  may  be  ifa'icken 
out  on  motion  of  ptaintifTs. 
Lilinltatlon  of  action  —  on  Judgment  ^ 

when  begins. 

2.  The  limitation  period  upon  a  judg- 
ment begins  to  run  from  the  time  of  its 
rendition  or  entry,  and  not  from  the  ex- 
piration of  the  time  for  review  on  appeal, 
if  no  appeal  is  in  fact  taken,  notwithstand- 
ing a  provision  that  an  action  shall  be 
deemed  to  be  pending  from  the  time  of  its 
commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal 
has  passed,  unless  the  judgment  is  sooner 
satisfied. 

(May  9,  1911.) 

Jfote.  —  lAmitation  of  actiona:  ia  run- 
■ning  of  statute  against  judgment 
postponed  unlfl  expiration  of  time 
for  appeal  or  tnotton  to  avoid. 

While  there  is  very  little  direct  author- 
ity on  this  question  and  the  cases  are  in 
conflict,  the  opinion  in  SwEETSER  v.  Fox 
seems  to  be  well  reasoned  and  sound,  and 
the  conclusion  therein  readied  to  be  cor- 
rect. As  stated  in  23  Cyc.  1509:  "The 
statute  of  limitations  begins  to  run  against 
a  judgment  from  the  date  of  its  rendition 
or  of  its  entry,  provided  it  is  then  final  and 
suable,  and  is  not  stayed  or  superseded 
for  any  cause;"  and,  as  shown  in  the  opin- 
ion in  SWEETRGB  V.  Fox,  although  an  action 
may  be  "pending"  for  some  purposes  unti) 
the  time  for  an  appeal  has  expired,  or,  as 
at  common  law,  so  long  as  the  judgment  re- 
mains unsatisfied,  yet  it  is  the  general  rule 
that  a  judgment  may  be  enforced  either  by 
execution  or  by  an  action  immediately  after 
its  rendition  or  entry,  unless  execution  be 
stayed  and  the  judgment  suspended  as  pro- 
vided by  law.  See  23  Cyc.  1427.  And  it 
seems  clear  that  tiie  statute  begins  to  run 
against  the  cause  of  action  as  soon  as  an  ar- 
maintained  to  enforce 


tion  may  be  maintained  to  enlorce  any 

--J  ^   - — -r  — r  —  -  — -  -  -  —  ,   ^  —  ,  * 

tliat  question  does  not  enter  into  this  de- '  '''n''^-  , 


cision,  it  is  sufficient  to  say  that  the  com- 
m<Hi-law  doctrine  as  herein  outlined  and  il- 
Imtrated  by  what  may  be  said  to  be  a  uni- 
formity of  decision,  but  at  times  a  diver- 
47  LJIJV.(N5.)  10 


So,  in  Peoria  Couhty  v.  Gordon,  82  III. 
435,  where  it  appears  that  an  appeal  from  a 
judgment  had  been  duly  prayed  and  al- 
lowed, but  not  perfected  by  the  filing  of  an 
appeal  bond  until  after  the  adjournment  of 
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APPEAL  hj  defendants  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  plaintifFs'  favor  in  an  action 
brought  to  enforce  payment  of  a  judgment 
on  certain  promissory  notes.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Bnrton  &  Johnson  for  appel- 
lants. 

Messrs.  Dey,  Hoppangh,  &  Fabian,  for 

respondents : 

The  court  did  not  err  in  permitting  the 
amendment  striking  out  the  names  of 
George  B.  Swectser  and  J.  Howard  Sweet- 
ser  as  plaintiffs,  and  in  permitting  the 
action  to  proceed  in  the  names  of  the  four 
remaining  plaintiffs. 

Pugmire  v.  Diamond  Coal  &  Coke  Co. 
28  Utah,  115,  72  Pac.  395;  31  Cyc.  482; 
Holt  V.  Thacher,  62  Vt.  592;  York  v.  Nash, 
42  Or.  321,  71  Pac.  59;  Hamill  v.  Ashley, 
11  Colo,  180,  17  Pac.  502;  Durkee  v.  Conk- 
lin,  13  Colo.  App.  313,  67  Pac.  486;  Lewis 
Lumber  Co,  v.  Camody,  137  Ala.  578,  36 
So.  126;  Benson  v.  San  Diego,  100  Fed. 
158;  Morford  v.  Dipffenbackcr,  54  Mich. 
693,  20  N.  W.  600;  Lake  Erie  &  W.  R.  Co. 
V.  Boswell,  137  Ind.  336,  36  N.  E.  1103; 
Nebraska  t.  Hnyden,  80  Fed.  46. 

The  statute  of  limitations  does  not  com- 
mence to  run  until  the  accrual  of  a  cause 
of  action  capable  of  immediate  and  com- 
plete enforcement. 

26  Cyc,  1065-1067;  Howe  Sears,  30 
UUh,  344,  84  Pac.  1107;  Bnswell.  Limita- 
tions, §  27. 


A  cause  of  action  on  a  judgmcut  dova 
not  accrue  until  the  judgment  is  final,  and 
it  does  not  become  final  until  the  time  for 
appeal  has  passed. 

23  Cyc.  1603;  Hunt  v.  Monroe,  32  Utah, 
438,  n  L.RJ1.(N.S.)   249,  91  Pac.  209; 
Gillmore  t.  American  Cent.  Ins.  Co.  65 
Cal.  63,  2  Pac.  882;  Harris  T.  Bamhart,  97 
Cal.  646,  32  Pac.  689;  Murray  v.  Green, 
;  64  Cal.  363,  28   Pac.  118;   Kaftzgcr  v. 
;  Gregg,  99  Cal.  83,  37  Am.  St.  Rep.  23,  33 
I  Pac.  757;  Re  Blythe,  99  Cal.  472,  34  Pac. 
I  108;  Story  v.  Story  &  1.  Commercial  Co. 
I  100  Cal,  41,  34  Pac.  675;  Brown  v.  Camp- 
j  bell,  100  Cal.  636,  38  Am.  St.  Rep.  314,  35 
I  Pac.  433;    Feeney  v.  Hinckley,  !34  CaL 
467,  86  Am.  St.  Rep.  290,  66  Pac.  580; 
Vance  v.  Heath,  —  UUh,  —  ,  129  Pac. 
365;  Hills  v.  Sherwood,  33  Cal.  479;  Wood- 
bury V.  Bowman,  13  Cal.  634;   Purser  v. 
Cady,  120  Cal.  214,  52  Pac.  489;  Murray 
V.  Green,  64  Cal.  363,  26  Pac.  118;  Sharon 
V,  Hill.  26  Fed.  337;  Dav  v.  De  Jonge,  66 
Mich.  650,  33  N.  W.  527*;  Haynes  v.  Ord- 
way,  62  N.  H.  284;  Small  v.  Haskins,  26 
Vt.  209;   Ketchum  v.  Thatcher,   12  Mo. 
App.  185;   Glenn  t.  Brush,  3  Colo.  26; 
Smith  V.  Farmers'  Bank,  21  Ky,  L.  Rep. 
375,  51  S.  W.  451;  Hall  v.  Calvert.  -  - 
Tenn.  —  ,  46  S.  W.  1120;  Delk  v.  Yeltop, 
103  Tenn.  476,  53  S.  W.  729;  Texas  Trunk 
R.  Co.  V.  Jackson  Bros.  85  Tex,  607,  22 
S.   W.   1030;   Buckner  v,   Lancaster,  — 
Tex,  Civ,  App.  —  ,  40  S.  W,  631 ;  Harrier 
V.  Bassford,  145  Cal.  629.  78  Pac.  1038; 


the  court  for  the  term,  it  was  held  that  the 
statute  of  limitations  began  to  run  a^inst 
the  action  founded  upon  the  judirment  im- 
mediately upon  the  ad.joummetit  of  the 
court,  as  between  tbat  time  and  the  filing 
of  the  bond,  the  judgment  was  in  full  force 
and  effect  and  no  appeal  pending,  and  an 
action  upon  the  judgment  clearly  c-onld  have 
been  commenced;  and  after  the  statute  bad 
commenced  to  run  within  -  this  time,  its 
operation  was  not  suspended  by  the  appeal. 

On  the  other  hand,  in  Feeney  v,  Hinckley, 
134  Cal.  467,  86  Am.  St.  Rep.  290,  80  Pac, 
580,  quite  fully  diBcup-'cd  and  disispnted 
from  in  Swectser  v.  Fox,  it  was  held,  un- 
der a  ptatiitc  provifliiifj  that  "an  action  i» 
deemed  to  be  pendin<!  from,  the  time  of  its 
commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appciil 
has  passed,  unless  the  judj^ment  is  sooner 
satisfied," — that  the  statute  of  limitations 
barring  action  upon  a  judgment  commencca 
to  run.  although  there  has  been  no  appeal 
therefrom,  only  when  the  time  has  fully 
elapsed,  within' which  such  an  appeal  might 
have  been  taken. 

As  shown,  however,  in  SwmsEB  v.  Pox. 
and  as  stated  therein:  "The  opinion  In 
that  case  [Feen^  v.  Hinckley]  is  based  upon 
what  is  assumea  to  be  the  law  rather  than 
what  the  law  actually  is."  And  it  may 
he  noted  that,  in  the  Feeney  Case,  two  of 
47  L.R.A.{N.S,) 


the  justices  of  the  supreme  court  dissented 
from  the  decision,  and  that  the  commis- 
sioners' decision  in  the  same  case,  reported 
in  64  Pac.  408,  and  concurred  in  bv  all  of 
the  three  commissioners  sitting  In  tlie  case, 
was  to  the  contrary. 

The  Feeney  Case,  however,  was  followed 
in  Harrier  v.  Bassford,  145  Cal.  529.  78 
Pac.  1038,  an  appeal  from  an  order  giving 
leave  to  issue  execution  on  a  judgment  more- 
than  five  years  after  the  date  of  its  entry, — 
the  court  saying:  "Moreover,  at  the  time 
this  t'xecution  was  issued,  the  judgment  in 
question  was  not  barred  by  the  statute  of 
limitations.  As  a  foundation  for  a  cause  of 
action,  it  did  not  become  final  until  six 
months  from  the  date  of  its  entry.  In  the 
rase  of  Feeney  v.  Hinckley,  134  Cal,  470, 
$<\  Am,  St.  Rep.  290,  66  Fae.  580,  it  was  held 
that  an  action  upon  a  judgment  is  not 
barred  until  five  years  have  elapsed  from 
the  time  at  which  it  became  final.  .Addinrr 
to  the  five  years  provided  in  the  statutp  of 
limitations  the  six  months  in  which  nn  ap- 
peal may  be  taken,  and  which  must  elapse 
before  the  judgment  becomes  final,  it  will 
be  seen  that  the  judgment  of  foreclosure 
would  not  be  barred  by  limitation  until  the- 
period  of  five  years  and  six  months  after 
its  entry.  Tliis  period  had  not  expired  at 
the  time  the  execution  in  question  was  is- 
sued." A.  C.  W. 
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Be  Hebman.  SO  C.  C.  A.  594.  160  Fed.  769; 
Biwn  T.  Bell,  13S  Am.  St.  Bep.  72,  note. 

Frlt^,  J.,  delivered  the  opinion  of  the 
court : 

On  the  29th  day  of  December,  1897,  all 
of  the  plaintiffs  above  named  as  partners, 
doing  business  as  snch,  obtained  judgment 
in  the  circuit  court  of  the  United  States  in 
snd  for  the  district  of  Utah,  against  all 
of  the  defendants  above  named.  On  the 
12th  day  of  Jun^  1906,  an  acticm  in  the 
name  of  all  of  the  plaintiffs  aa  partners 
was  commenced  on  the  judgment  afore- 
said against  all  of  the  defendants.  Sepa- 
rate demurrers  were  filed  by  the  defend- 
ants, which  were  overruled,  and  they  then 
filed  separate  answers,  in  which  the  only 
defense  that  is  material  here  was  that' the 
action  was  barred  by  the  provisions  oi 
t'omp.  Laws  1907,  S  2874,  which  provides: 
"As  actiim  upon  a  judgment  or  decree  of 
tR>  court  of  the  Ignited  States,  or  of  any 
state  or  territory  within  the  United 
States,"  must  be  commenced  "within  eight 
yearE."  Plaintiffs  replied  that  the  defend- 
ant Chriitopherson  was  absent  from  the 
fctate  of  Utah  for  "more  than  one  year 
after  said  cause  of  action  had  accrued  and 
prior  to  the  eommcncement  of  this  action." 

Xearly  two  years  after  this  action  wu 
ronimeneed,  aU  of  the  plaintiffs  above 
named,  except  George  D.  Sweetser  and  J. 
Howard  Sweetser,  filed  an  application  in 
whifh  they  set  forth  that  at  and  prior 
tn  the  time  the  judgment  upon  which  this 
tption'  is  based  was  obtained,  all  of  the 
plaintiffs  were  copartners  and  were  doing 
bu^ineas  as  sueh,  and  that  thereafter,  and 
Mate  this  action  was  commenced,  the  said 
fieorge  D.  Sweetser  and  J.  Howard  Sweet- 
w  died,  leaving  the  other  four  as  the 
surviTing  members  of  the  said  copartner- 
ship; and  further  alleged  that  the  four 
niininl  are  the  sole  owners  of  said  judg- 
ment as  surviving  partners,  as  aforesaid. 
Purniant  to  the  foriMvoing  application  they 
t^ed  that  the  names  of  the  first  two  be 
Ktrirki>n  out,  end  that  the  action  procoinl 
in  the  name  of  the  four  surviving  partners 
as  plaintiffs.  The  court  granted  the  ap- 
plication and  permitted  the  action  to  pro- 
<^  in  the  name  of  the  four  surviving 
partners,  who,  the  court  found,  were  the 
T'-al  and  only  parties  in  interest.  3Tot- 
witliiitandiDg  that  order,  all  of  the  namps 
of  the  original  plaintiffs  are  retained  in 
the  title  of  the  action,  even  in  this  court. 

The  defendants  insist  that  the  district 
nnirt  erred  in  allowing  the  application 
tforeaaid.  Xothing  is  made  to  appear 
wherein  the  defendants  are  in  any  way 
prejudiced  by  striking  out  the  two  names 
•>  aforesaid.  If  it  were  aasamed,  there- 
47  I..R.A.(N5.) 


fore,  tlut  the  court  had  committed  techni- 
cal error  in  striking  out  Che  namee,  yet, 
as  there  is  no  claim  nor  evidence  of  prej- 
udice, the  judgment  cannot  he  reversed 
upon  the  ground  just  stated. 

But  we  can  see  no  reason  whatever  why, 
under  the  facts  disclosed  by  this  record, 
the  district  court  was  not  justified  in  strik- 
ing out  the  names  of  the  two  deceased 
partners  as  plaintiffs,  and  in  permitting 
the  action  to  proceed  to  judgment,  in  the 
names  of  the  .  other  surviving  partners. 
This  assignment,  therefore,  must  be  over- 
ruled. 

Proceeding  now  to  a  consideration  of 
the  only  serious  question  in  the  case,  name- 
ly, the  defense  that  the  action  is  barred 
by  our  statute  of  limitations,  we  remark 
that  the  court  found  that  the  action  in 
question  was  commenced  eight  years  and 
165  days  after  the  entry  of  the  judgment 
upon  which  it  is  based,  and  that  the  de- 
fendant Christopherson  was  absent  from  the 
state  of  Utah  during  that  time  for  "s 
period  of  not  more  than  104  days."  The 
court,  however,  held  that  the  action  was 
not  barred,  and  entered  judgment  against 
all  of  the  defendants  for  the  full  amount 
of  the  judgment,  including  interest.  The 
defendants  appeal,  and  insist  that  the  dis- 
trict court  erred  in  holding  that  the  action 
upon  the  judgment  was  not-  barred  1^  the 
provisions  of  the  statute  we  have  referred 
to,  and  in  raidering  judgment  against 
them.  Upon  the  other  hand,  phiintiffs  con- 
tend that  the  action  is  not  barred  because 
of  what  is  contained  in  Comp.  Laws  1907, 
8  3490,  which  provides:  "An  action  is 
deemed  to  be  pending  from  tiie  time  of  its 
commcncemmt  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment 
is  sooner  satisfied.**  That  section  has  been 
in  force  in  this  state  continuously  since 
stmie  time  prior  to  1888.  It  constituted 
8  3706  of  Comp,  Laws  1888,  and  was  there- 
after carried  into  the  Revised  Statutes  of 
1898  as  $  3490.  The  section  is  an  exact 
eopy  of  §  ]049  of  the  California  Code  of 
Civil  Procedure. 

It  is  conceded  that  the  judf^ment  in  ques- 
tion was  not  appealed,  and  that  no  motion 
for  a  new  trial  was  ever  filed.  In  other 
words,  it  is  conceded  that  the  judgment 
was  never  assailed  in  any  way  by  anyone. 
Plaintiffs  contend  that,  notwitlietanding 
that  fact,  the  judgment  did  not  become 
final  until  the  time  for  an  appeal  had 
passed,  namely,  until  six  months  from  the 
time  of  its  entry,  while  the  defendants  in- 
sist that  the  Judgment  became  a  final  uid 
enforceable  judgment  immediately  nptm 
being  rendered  and  entered  as  provided  by 
law,  and  henoe  eight  yean,  pina  165  days^ 
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had  elftpaed  when  this  Mtion  waa  com- 
menced. Tha  question  that  we  moat  deter- 
mine, therofore,  la.  When  did  the  etatute 
of  limitatifma  hef^  to  ran  on  the  judg- 
ment in  question? 

Counsel  for  plaintiffs  contend  that  the 
foregoing  quotion  is  determined  in  their 
favor  by  the  supreme  court  of  California 
in  the  case  of  Feeney  v.  Hinckley,  134  Cal. 
467,  86  Am.  St.  Rep.  290,  66  Pae.  580,  and 
that,  in  view  that  our  statute  (8  3490, 
supra)  ia  a  copy  of  the  California  statute 
uptm  which  the  California  supreme  court 
bases  its  decision  in  the  case  just  referred 
to,  we  should  follow  that  decision.  If  the 
case  just  referred  to  is  to  be  followed,  thai 
this  opinion  should  end  right  here,  since 
no  dirtinction  can  be  drawn  between  the 
principle  involved  in  this  case  and  in  the 
California  case  referred  to.  The  case  of 
Feeney  t.  Hinckley,  supra,  was  decided  in 
November,  1901,  many  years  after  g  3490, 
supra,  waa  in  force  in  Utah.  We  are  there- 
fore not  confronted  witli  a  situation  where 
a  statute  from  another  state  is  adopted 
after  the  same  had  t>een  autlioritatively 
construed  and  applied  by  the  courts  of  the 
latter.  Notwithstanding  this  fact,  we  were 
loth  to  disagree  with  the  eoncliiBion 
reached  by  the  supreme  court  of  Cali- 
fornia, and  have  done  so  only  upon  mature 
deliberation  and  after  having  carefully 
considered  both  the  reasoning  and  authori- 
ties upon  which  the  decision  in  Feeney  v. 
Hinckley  is  said  to  be  based.  In  our  judg- 
ment the  decision  in  that  case  is  based 
upon  what  is  assumed  to  be  the  law  rather 
than  upon  what  the  law  actually  is. 

The  decision  seems  to  be  based  upon  the 
coiireption  that  because  the  statute 
<§  3400)  proviilem  that  an  action  should 
be  deemed  pending  until  the  appeal,  if  one 
is  taken,  be  determined,  or,  if  no  appeal  be 
taken,  then  until  the  time  for  an  appeal 
lifts  expired,  for  that  reason  a  judgment  is 
iiot  to  be  deemed  final,  for  the  purpose  of 
netting  in  motion  the  statute  of  limita- 
tions, until  the  time  has  elapsed  within 
-which  an  appeal  can  be  taken,  and  that  if 
it  were  held  otherwlBc  the  judgment  credit- 
or would  not  have  the  full  time  given  by 
the  statute  of  limitations  in  which  to  bring 
iin  action  upon  a  judgment.  In  arriving 
at  such  a  conclusion,  the  California  su- 
preme court,  we  think,  committed  at  least 
two  errors.  The  flrst  one  consisted  in  as- 
suming that  §  3490  in  some  way  greatly 
changed  or  affected  the  rule  prevailing  at 
common  law  with  regard  to  when  actions 
were  deemed  pending. 

The  rule  in  that  regard  in  force  at  com-  j 
mon  law  is  well  stated  hy  the  court  of  I 
appeals  of  New  York  in  the  ease  of  Weg-  * 
47  L.R.A.(N'.S.) 


man  T.  C'hUds,  41  N.  Y.  169,  wh«r«  it  ia 
stated  thus:  "An  acti<Hi  ia  pending  in  a 
court,  though  judgment  has  been  reeovered 
therein,  as  long  aa  such  judgment  reniaina 
unsatisfied."  To  the  same  effect  are  Gatea 
V.  Newman,  18  Ind.  App.  398,  46  N.  £. 
054;  Ulahafer  v.  Stewart,  71  Pa.  174; 
Wright  T.  Nostrand,  04  N.  Y.  45;  Chapin 
T.  James,  11  R.  I.  89,  23  Am.  Rep.  412; 
Ex  parte  Howland,  3  Okla.  Crim.  Rep.  142, 
104  Fac.  927,  Ann.  Cas.  1912  A,  840;  Day 
V.  Holland,  15  Or.  464,  IS  Pac.  856;  Shirley 
V.  Birch,  16  Or.  13,  18  Pac  344;  6  Words 
£  Phrases,  5277. 

Secti<m  3490,  supra,  therefor^  belongs 
to  that  class  of  statutes  wherein  it  was 
sought  to  declare  and  make  certain  an  ex- 
istii^  rule  of  practice  or  procedure  rather 
than  to  create  a  new  one.  Moreover,  when 
other  provisions  of  the  Code  which  have  a 
bearing  upon  the  subject  are  kept  in  minti, 
and  are  given  proper  force,  it,  in  our 
judgment,  ia  conclusive  that  neither  in 
adopting  the  rule  at  common  law  nor  by 
what  is  said  in  the  statute  was  it  intendctl 
to  declare  that,  although  actions  be  pending 
after  judgment,  they  are  necessarily  pend- 
ing for  all  purposes.  In  oar  judgment  ac- 
tions remain  p«iding  after  ju^ment  only 
for  tiie  purpose  of  enforcing  them  and  to 
institute  the  proceedings  protyided  by  law 
to  reverse  or  to  modify  them.  For  th^ 
purpose  of  enforcing,  tlw  judgment,  it  is 
just  as  much  final  immediately  after  its 
rendition  and  entry  in  the  court  ot  original 
jurisdiction,  unless  it  is  expressly  other- 
wise provided  by  some  statute,  as'  it  is 
after  an  appeal  is  terminated.  For  the 
purpose  of  res  judicata  or  estoppel  this 
may,  however,  not  l>e  so.  If  this  distinc- 
tion be  kept  in  mind  no  difficulty  will  be 
encountered  in  applying  the  remedies  in- 
cident to  the  enforcement  of  judgments. 

It  is  certainly  elementary  law  tliat  a 
judgment  may  be  enforced  either  by  execu- 
tion or  by  an  action  immediately  after 
rendition,  unless  execution  be  stayed  and 
tlie  judgment  suspended  in  accordance  with 
law  or  some  fixed  rule  of  practice  or  pro- 
cedure. Tlie  taw  in  this  respect  is  clearly 
stated  by  the  'author  of  Freeman  on  Judg- 
ments, 4th  ed.  vol.  2.  §  432.  in  the  following 
words:  "The  right  to  bring  an  action  upon 
a  judgment  at  any  time  after  its  rendition 
until  it  is  barred  by  oome  statute  of  limi- 
tations, though  plaintiff  retains  the  power 
to  collect  it,  if  he  can,  by  execution,  is 
almost  universally  conceded,  and  Buob  con- 
cession has  not,  so  far  as  we  are  aware, 
been  attended  by  any  such  abuse  of  the 
privily  conceded  as  calls  for  kgislatlva 
interposition."  The  abuse  here  referred  to 
is  the  one  sometimes  alluded  to  of  bringing 
sueceasive  actions  upon  the  aame  judgment. 
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To  the  MUM  effect  Is  2  Black  on  Judgments, 
i  938. 

Tlie  cue*  nipporttng  the  for^^ing  doc- 
trine are  very  numeroiu.  We  shall  refer 
10  a  few  VDly,  namely:  Morse  t.  Pearl,  67 
N.  H.  SIT.  08  Am.  Bt.  Kep.  072,  36  Atl. 
255:  (StlMDS*  Xat.  Bonk  t.  Lucas,  26 
Wash.  417,  67  Pae.  252.  60  UELA.  812, 
90  Am.  St.  Rep.  748  ( see  Oie  editor's  note 
to  this  case,  page  75S) ;  Schuyler  County 
Bank  v.  Bradbury.  56  Kan.  365,  43  Pac. 
234:  Snyder  v.  Hitcheoclc.  94  Mich.  813, 
54  X.  W.  43;  Cain  v.  Williams,  16  Nev. 
426;  Oilmore  v.  H.  W.  Baker  Co.  14  Wash. 
52,  44  Pac.  101 ;  Suydam  v.  Hoyt,  25  N.  J. 
L.  230:  Union  Trust  Co.  t.  Rochester  & 
P.  B.  Co.  (C.  C.)  29  Fed.  809-611;  John- 
MD  T.  Ffmn,  59  Md.  460. 

Bat,  entirely  apart  from  these  authori- 
ties, our  statute  (Comp.  Laws  1907,  % 
330T)  clearly  contemplates  the  enforcement 
of  judgments  given  for  the  payment  of 
man^  inunediately  after  they  are  entered, 
Ninee  it  is  there  provided  that  an  appeal 
from  a  "judgment  or  order-  directing  the 
pSTment  of  mon^  .  .  .  doee  not  stay 
tbp  eiecutifm  of  the  same,  unless  a  written 
undertaking  he  executed  on  the  part  of  the 
ai^llant  two  or  more  sureties  to  the 
effect,"  etc.  Again,  g  3320  provides  for 
restitution  in  case  a  judgment  is  reversed 
or  modified  on  appeal  after  its  enforcement, 
sad  also  affwds  protectiim  to  the  pur- 
chaser nnder  execution  sales  in  such  cases. 
It  is  idle,  therefore,  to  contend  that  in  this 
Btate  the  enforcement  of  judgments  is  or 
was  intended  to  be  held  in  abeyance 
what  is  said  in  §  3490,  since  it  manifestly 
was  not  intended  that  the  provisions  of 
that  section  are  alone  rontroUing  simply 
breanse  they  in  some  respects  are  contrary 
to  other  statutory  provisions  relating  to 
the  oiforeemcnt  of  judgments.  A  judg- 
meni  In  this  state  Is  therefore  not  sus- 
pended  or  superseded  unless  and  until 
thst  is  accomplished  in  accordance  with 
our  Btatate  relating  to  that  subject. 

In  connection  with  the  question  just 
<^8idered,  it  must  also  be  kept  in  mind 
that  the  courts  are  practically  unanimous 
in  holding  that,  where  the  purpose  of  the 
action  is  merely  to  enforce  the  judgment, 
a  plea  of  another  action  pending  cannot 
FOtvefisfully  be  interposed  in  the  action 
commenced  upon  a  judgment  before  the 
time  for  appeal  has  expired.  The  only  plea 
that  is  of  any  avail  in  such  an  action  is 
that  the  judgment  has  been  suspended  by 
the  execution  of  a  supersedeas  bond  as  pro- 
vided by  law  or  some  other  statutory  meth- 
od. From  among  the  numerous  eases  that 
might  be  cited  in  support  of  the  foregoing 
doetriiM,  we  refer  to  the  following : 
Rogers  t.  Odell,  39  N.  H.  417;  Steers  v. 
■17  I..R.A.(XJ3.) 


Shaw,  63  N.  J.  L.  358,  21  AtL  940;  Mer- 
ritt  V.  Fowler,  76  Hun,  424,  27  N.  Y. 
Supp.  1047;  Litchfield  v.  Brooklyn,  13 
Misc.  693,  34  N.  Y.  Supp.  1090;  Oneida 
Coun^  Bank  v.  Bonney,  101  IT.  Y.  173,  4 
N.  E.  332;  North  Muskegon  v.  Clark.  10 
C.  C.  A.  591,  22  U.  8.  App.  522,  62  Fed. 
694;  Gordon  v.  Gilfoil,  99  U.  S.  168,  25  L. 
ed.  883.  Moreover,  in  all  of  the  cases  to 
whi^  we  have  referred  so  far,  where  the 
question  was  raised,  it  is  expressly  held 
that  the  statute  of  limitations  begins  to 
run  upon  a  judgment  immediately  after 
its  TKidition  if,  under  the  local  law,  it  is 
then  enforceable.  We  shall  therefore  not 
cite  the  cases  upon  that  question  again. 

The  full  faith  and  credit  clause  of  the 
Federal  Constitution  also'  applies  as  soon 
as  tiie  judgment  is  enforceable,  and  is  not 
held  in  abeyance  until  the  time  for  appeal 
has  elapsed.  How  can  anyone  doubt  that 
the  plaintiffs  here  could  have  maintained 
an  axrtion  upon  the  Judgment  in  question 
in  the  courts  of  this  state  or  of  any  otlier 
state  in  the  Union  at  any  time  after  it 
was  rendered  in  the  United  States  circuit 
court  I  If  anyone  entertains  any  doubt 
upon  that  question,  a  mere  cursory  read- 
ing of  the  numerous  authorities  upon  that 
subject  will  at  once  dispel  it. 

Our  statute  provides  that  an  action  upon 
a  judgment  must  be  commenced  within 
eight  years.  Eight  years  from  what  time? 
Clearly  from  the  time  a  cause  of  action 
has  arisen. 

It  is  a  rule  of  universal  application  that 
a  cause  or  right  of  action  arises  the  mo- 
ment an  action  may  be  maintained  to  enforce 
it,  and  that  the  statute  of  limitations  is 
then  set  in  motion.  The  test,  therefore,  is. 
Can  an  action  be  maintained  upon  the  par- 
ticular cause  of  action  in  question?  If  it 
can,  the  statute  begins  to  run.  This  test 
Is  not  questioned  in  Feeney  t.  Hinckley, 
but  it  is  actually  Invoked  in  tiuit  case. 
It  is  there  held,  however,  that  a  cause  of 
action  does  not  arise  upon  a  Judgment  un- 
til an  appeal,  if  one  is  taken,  is  determined, 
or,  if  none  is  taken,  until  the  time  for  an 
appeal  has  elapsed.  That  conclusion,  as 
we  have  seen,  is,  however,  contrary  to  the 
overwhelming  weight  of  authority,  and  in 
our  judgment  is  the  second  error  into 
which  the  supreme  court  of  California  has 
fallen  in  the  Fecney  Case.  That  court, 
however,  seeks  to  sustain  its  conclusion 
upon  the  ground  that  a  judgment  may  not 
be  considered  final  until  the  time  for  an 
appeal  has  elapsed.  It  has  accordingly 
repeatedly  been  held  in  that  state  that  ,a 
judgment  roll  may  not  be  used  as  evidence 
for  the  purpose  of  establishing  pleas  of 
estoppel  or  res  fudicata  pending  an  appeal 
or  during  the  time  an  appeal  can  be  Uken. 
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The  correctoeBs  tliat  doctrine  may  be 
concpded,  and  yet  it  in  no  way  militates 
against  the  fact  that  a  judgment  may 
nevertheless  be  tised  as  evidence  for  aome 
purpose  other  than  estoppel  and  ret  judi- 
cata. The  reason  why  a  judgment  roll 
[lending  an  appeal,  or  during  the  time 
when  one  may  be  taken,  may  not  be  used 
as  evidence  of  an  estoppel  or  m  judicata 
of  any  particular  fact  or  facts  involved  In 
the  litigation  which  terminated,  in  tbe 
jiidgraent  evidenced  by  the  judgment  roll, 
is  palpably  obvious.  So  long  as  the  judg- 
ment may  be  modified  or  reversed  upon  a 
direct  proceeding  on  appeal  or  otherwise, 
tlic  facts  that  were  involved  In  the  litiga- 
tion cannot  be  said  to  be  res  judicata. 
That  is,  they  are  not  finally  ftxod  and  de- 
tormined,  but,  are  still  subject  to  be 
rlianged  or  entirely  overthrown.  But  this 
in  no  way  affects  tlie  right  of  the  judgment 
creditor  to  enforce  his  judgment  either 
by  execution  or  by  another  action.  Tltis 
right  he  had  at  common  law,  and  is  con- 
tinued in  force  by  oar  statute.  If  the 
judgment  debtor  debires  to  prevent  the  im- 
mediate exercise  of  the  right,  he  may  ap- 
peal and  supersede  or  suspend  the  judg- 
ment, aa  provided  by  the  statute.  It  is 
clear,  therefore,  that,  althongh  a  judgment 
may  not  be  used  as  evidence  for  all  pur- 
poses, it  may  nevertheless  be  used  aa  evi- 
dence to  prove  its  own  existence.  For  the 
lattw  purpose  the  judgment  may,  and  in 
the  very  nature  of  tilings  must,  be  used  as 
evidence,  even  in  case  of  an  appeal.  If 
this  were  not  so,  no  appeal  could  be  prose- 
cuted, since  there  could  be  no  evidence  to 
eatabli^  the  judgment  which  is  the  sub- 
ject of  the  appeal.  At  common  law,  as 
well  as  under  our  statute,  a  judgment  may 
also  be  used  as  evidence  of  ita  own  ex- 
istence when  it  is  sought  to  be  enforced 
cither  upon  execution  or  by  bringing  an 
action  upon  it.  lliis  is  inevitable,  and  the 
supreme  court  of  California  has  clearly 
demonstrated  that  such  is  the  case. 

In  a  much  later  ease  than  Feeney  v. 
Hinckle^i  namely,  McKannay  t.  Horton, 
ISl  Cal.  711,  13  L.B.A.(K.S.)  661.  121 
Am.  St.  Rep.  146,  91  Fae.  598,  that  court 
cnf6rced  a  judgment  immediately  after  its 
rendition,  notwithstanding  the  objection 
made  that  such  could  not  be  done  because 
the  time  for  appeal  in  that  case  had  not 
yet  expired.  It  may  well  be  asked.  How 
was  It  possible  for  the  supreme  court  of 
California  to  sustain  the  enforcement  of 
the  jndgmmt  of  the  lower  court,  unless  it 
r^arded  the  same  as  final  and  enforceable 
and  received  it  aa  evidence  to  prove  its 
own  fficisteneel  The  judgment  in  that  case 
at  least  was  anforeed,  although  an  appeal 
waa  permissible  at  the  time  it  was  en- 
47  L.R.A.{N.B.) 


forced.  If,  therefore,  a  judgment  may  be 
enforced  before  the  time  for  an  appeal  has 
elapsed,  it  must  be  dtme  upon  the  theory 
that  it  exista  as  a  final  and  enforceable 
judgment,  and  that  its  existence  may  Ite 
established  by  tbe  production  of  the  judg- 
ment roll.  In  other  words,  the  judgment 
may  thus  be  used  as  evidence  to  prove  ita 
own  existence.  It  may  be  contended,  how- 
ever, that  in  the  later  California  case  the 
judgment  was  by  a  statute  made  enforce- 
able forthwith.  But  such,  as  we  have 
shown,  is  in  legal  effect  also  the  case  un- 
der our  statute.  There  is  no  difference  in 
principle  between  the  right  of  immediate 
enforcement  of  a  judgment  and  its  actual 
enforcement.  There  is  therefore  no  difTer- 
ence  in  principle  between  tiie  later  Cali- 
fornia case  and  the  one  at  bar,  or,  for  that 
matter,  between  the  judgment  in  the  Cali- 
fornia case  and  any  judgment  entered  in 
the  courts  of  this  state  which  is  enforce- 
jible  under  our  statute. 

But  it  is  further  contended  by  the  plain- 
tiffs that  th1«  court  is  committed  to  the 
doctrine  laid  down  in  the  case  of  Fecnor 
v.  Hinckley  by  the  results  reached  in 
Howe  T.  Seara.  30  Utah,  344,  84  Pac.  1107. 
and  in  Vance  v.  Heath,  —  Utah,  — ,  129 
Pae.  366.  There  is  absolutely  nothing  in 
Howe  T.  Sears  that  in  any  way  supports 
the  California  doctrine.  Indeed,  if  the 
facts  in  Howe  t.  Bears  sxa  kept  in  mind, 
the  decision  is  at  least  negative  authority 
in  favor  of  the  defendants.  For  example, 
if  in  that  ease  this  court  had  intended  to 
follow  the  doctrine  laid  down  in  Feeney  v. 
Hinckley,  then  no  argument  was  required 
to  show  that  the  statute  of  limitationx 
had  not  run  in  that  case,  for  the  reason 
that  oonfessedfy  the  action  would  not  have 
been  barred  for  nearly,  if  not  quite,  six 
montiiB  after  its  commencement  in  any 
event.  Not  is  there  anything  said  in  tiie 
ease  of  Vance  v.  Heath  contrary  to  the 
conclusions  reached  here.  Indeed,  the  lat- 
ter case  is  in  perfect  harmony  with  our 
present  conclusions.  What  is  held  in  thr 
Vance  Case  is*  that  a  judgment  may  not 
be  used  as  evidence  of  estoppel  or  re»  judi- 
cata with  regard  to  any  particular  fact  or 
facts  involved  in  the  litigation  pending  an 
appeal,  or  so  long  aa  the  time  for  one  has 
not  expired.  There  is  nothing  said  or  in- 
timated in  that  case  that  a  judgment  is 
not  a  final  and  enforeeaUe  judgment  im- 
mediately after  it  is  rendered,  nor  that  it 
cannot  be  used  as  evidence  to  prove  its 
own  existence  so  long  as  it  is  not  sought 
to  use  the  judgment  as  evidence  to  estab- 
lish an  estoppel  or  res  judicata. 

There  can  be  no  doubt  that,  for  the  pur- 
pose of  enforcing  it,  a  judgment  is  evi- 
dence of  its  own  existence  immediately 
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upon  being  rendered  and  entered  as  pro- 
rided        law.    Not  is  there  any  doubt 
TbateTCT  that  an  action  may  be  main- 
tained upon  such  a  judgment  in  any  court 
of  competent  jurisdiction  in  any  state  in 
the  Union,  including  the  one  in  which  it 
ii  rendered,  just  as  soon  as  it  ia  rendered 
and  entered  as  aforesaid.    The  cause  of 
action  upon  a  judgment,  whether  of  a  Fed- 
eral or  a  state  court,  therefore  arises  as 
won  u  the  judgment  has  a  legal  existence, 
which  is  immediately  upon  its  rendition  in 
the  court  from  which  it  emanates,  or,  if 
the  law  requires  that  it  be  entered  in  some 
book  before  it  ia  enforceable,  then  from 
the  time  of  such  entry.    In  other  words,  a 
cause  of  action  arises  from  the  time  a 
judgment  is  legally  enforceable  by  execu- 
tion or  by  action.    In  this  state  this  may 
be  done  immediately  after  the  judgment  is 
or  ought  to  have  been  entered.    The  stat- 
ute of  limitations  is  set  in  motion  at  that 
tine,  and  unless  an  action  is  commenced 
within  eight  years  thereafter,  the  cause  of 
aetion  is  barred;    The  fact  that  in  this 
»tate  a  judgment  may  be  enforced  by  ex- 
•xatton  during  the  full  period  of  eight 
\n.n  in  no  way  affects  the  question  in- 
volred  here.     A  party  has  the  right  to 
ivmmence  an  action  upon  a  judgment  not- 
withstanding the  fact  that  he  can  also  en- 
force it  by  execution.    Besides,  he  may  de- 
ure  to  bring  an  action  in  a  foreign  state, 
and  tills  he  may  do  as  soon  as  the  judg- 
nwnt  is  called  into  existence  in  the  man- 
ner authorized  by  law,  unless  there  is  some 
express  statute  to  the  contrary.   The  right 
to  commence  an  action  upon  the  judgment 
in  ({nestion  therefore  expired  eight  years 
from  and  after  the  30th  day  of  December^ 
1S97,  or  on  December  30,  1905,  unless  the 
'Statute,  for  some  legal  reason,  was  sus- 
pended during  that  time.    It  is  contended, 
*ad  the  court  so  found,  that  as  against 
the  defendant  Christopherson  it  was  sus- 
pended for  a  period  of  164  days,  and  no 
more.    If  it  be  assumed  that,  under  the 
I'^idence  in  this  case,  plaintiffs  were  enti- 
tled to  add  the  entire  period  of  164  days 
to  the  eight  years  against  the  defendant 
Christopherson,  yet,  for  the  reasons  here- 
inbefore stated,  the  action  vaa  not  com- 
menced in  time  even  as  agninBt  him. 

In  view  of  what  has  been  said,  therefore, 
tiw  court  erred  in  its  conclusion  of  law  and 
ii  entering  judgment  against  the  defend- 
utL  Under  the  undisputed  evidence  the 
action  was  not  commenced  until  eight  years 
and  ]Q5  days  had  elapsed,  and  therefore 
the  right  to  maintain  it  was  barred  when 
the  present  action  was  commenced. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  ronanded  to  the  District 
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Court,  with  directions  to  grant  a  new 
trial.    Costs  to  appellants. 

McCarty,  Ch.  J.,  and  Stranp,  J.,  con- 
cur. 
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RE  APPLICATION  OF  CITY  OF  ROCH- 
ESTER To  Acquire  lands  to  Widen 
Frank  Street. 


(208  N.  Y.  188,  101  N.  E.  876.) 

Eminent  domain  —  disquallflcatlon  ot 
oonunlsslouer  —  property  aubject  to 

assessment. 

1.  One  whose  property  is  subject  to  as- 
sessment to  pay  for  land  taken  by  a  city 
under  right  of  eminent  domain  is  not  com- 
petent to  act  as  a  commissioner  in  the  con- 
demnation proceeding,  although  the  stat- 
ute makes  incompetent  only  those  inter- 
ested in  the  property  to  he  taken. 

Same  —  waiver  of  Inoompctency  —  fail- 
ure to  object. 

2.  Failure  of  the  property  owner  to 
object  to  the  competency  of  cranmissioners 
appointed  by  the  court  in  proceedings  to 
condemn  his  land  for  public  use  until  the 
award  is  made  does  not  constitute  a  waiver 
of  the  disqualificatinn,  if  he  did  not  learn 
the  facts  which  rendered  them  incompetent 
during  the  proceedings  before  them. 

(April  22,  1013.) 


Vote.  —  Interest  which  will  disqualifj/ 
one  to  serve  as  commisBioner  or  juror 
in  eminent  domain  proceedings. 


I. 
II. 
III. 
IV. 

V. 

VI. 

VII. 
VIII. 

IX. 
X. 
XI. 
XXL 


xm. 

XIV. 
XV, 


XVI. 


FreliminarjT  statement,  152. 
Oeneral  principles,  152. 
Bias  and  prejudice  in  general,  154. 
Formation  or  expression  of  opinion, 
1.58. 

Prior  service  in  regard  to  same  or 
similar  subject-matter,  1S8. 

Other  claimants  or  creditors  of  party 
liable  for  damages,  ]  60. 

Residents  and  Taxpayers,  160. 

Ownership  of  land  affected  hj  the 
proceedings,  104. 

Trustees,   1 6fi. 

City  ofBcers,  166. 

Petitioners,  167. 

Employees. 

a.  In  general,  168. 

b.  Employment    as    attorney  In 

other  proceedings,  169. 
Stoekbolders,  les. 

Cratributors  to  railroad  aid  fund, 

170. 
Relationship. 

a.  In  general,  170. 

b.  To  landowners,  171. 

c.  To  petitioner  or  applicant,  171. 
Miscellaneous,  172. 
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APPEAL  by  a  property  owner  from  mn 
order  of  tbe  Appellate  Divieion  of  the 
Supreme  Court,  Fourth  Department,  modi- 
fying a  resolution  of  the  Common  Council 
of  the  City  of  Bocheater,  approving  the  re- 
port of  commissioners  in  proceedings  for 
fhe  widening  of  Frank  street.  Beversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edward  O.  Randall  for  appellant. 
Messrs.  William  W.  Webb  and  Albert 
Jj.  Shepard,  for  respondent: 

Claimant  waived  all  objections  to  the 
petition. 

2  Lewis,  Em.  Bom.  3d  ed.  §§  562,  580, 
611.  pp.  996,  1028,  1076. 

The  statute  Bpeciflcally  and  affirmatively 
qn^ifled  the  two  commissioners  objected  to 


in  spite  of  the  fact  that  they  were  property 
owners  within  the  district. 

People  ex  rel.  Smith  T.  Taylor,  34  Barb. 
481;  Be  Baker,  173  N.  T.  2S4,  6S  N.  E. 

1100. 

Gollln,  J.,  delivered  the  opinion  of  the 

court: 

Tbe  appellant,  Otis  Elevator  Company, 
asserts  that  the  common  council  of  the  city 
o'  Rochester  should  have  rejected  the  report 
of  the  commissioners  In  this  proceeding,  for 
the  reason,  among  others,  that  two  of  the 
three  commissioners  were  interMted,  be- 
cause each  owned  lands  within  tbe  district 
upon  which  their  award  waa  to  be  assea- 
sed. 


/.  PreHtninary  otatemenC. 

This  note  includes  cftses  dealing  with  tbe 
question  of  interest  which  will  disc^ualify 
one  to  act  in  assessment  of  damages  in  em- 
inent domain  proceedings,  whether  such 
party  is  locally  denominated  commissioner, 
juror,  viewer,  appraiser,  or  by  other  appel- 
lation. But  cases  are  excluded  where  it 
appeared  that  the  sole  function  of  the  per- 
son in  question  was  to  assess  benefits.  The 
note  also  excludes  in  general  cases  dealing 
with  the  constitutionality  of  statutes  in 
relation  to  the  selection  of  the  tribunal  or 
persons  to  assess  benefits  or  damages;  such 
cases  being  decided  generally  upon  other 
grounds  than  those  discussed' in  this  note; 
such,  for  instance,  as  whether  a  proper 
method  of  appointment  is  provided,  so  that 
an  impartial  tribunal  would  probably  be 
secure^  or  whether  the  alleged  interest  or 
{Kirtiality  renders  the  statute  unconstitu- 
tional where  a  right  ot  appeal  is  given. 

Questions  as  to  waiver  of  objection,  as 
to  when  the  objection  must  be  raided,  and 
as  to  the  effect  upon  the  proceedings  of  the 
service  of  a  disqualified  person,  are  also 
beyond  the  scope  of  the  note. 

It  should  perhaps,  also  be  added  that 
this  note  docs  not  deal  with  such  questions 
as  whether  it  should  afBmiatively  appear 
that  the  parties  possessed  the  neces8.iry 
qualifications,  the  note  being  limited  to 
the  consideration  of  interest  as  a  disqual- 
ification, and  not  considering  pencrally  the 
necessary  affirmative  qualifications  of  the 
parties  in  eminent  domain  proceedings. 

(icnerally  as  to  judicial  power  over  the 
right  of  eminent  domain,  see  extended  note 
to  Grafton  v.  St.  Paul,  M.  A  M.  B.  Co.  22 
L.R.A.(N.S.)  1. 

As  to  power  of  court  to  set  aside  award 
for  misconduct  of  commissioners  or  jurors, 
see  note  to  Ke  Milwaukee  Ught,  Heat,  & 
Traction  Co.  27  UR.A.(N.S.)  567. 

There  is  a  great  deal  of  conflict  in  the 
decisions  upon  the  question  here  annotated. 
The  conflict  is  largely  due  to  the  wording 
of  particular  statutes;  and  no  doubt  in 
part,  also,  to  the  differences  in  statutory 
duties  of  the  variouH  oHicers,  and  the  efl'ect 
of  their  decisions;  that  is,  whether  it  is 
47  L.R.A.(N.S.) 


determinative  or  only  advisory.  But  these 
differences  frequently  fail  to  tie  brought  out 
in  tlie  cases,  and  in  order  to  determine 
whether  two  decisions  appareQtlv  in  direct 
conflict  are  actually  so,  it  mig&t  in  aome 
instances  be  necessary  to  consult  the  stat- 
utes of  the  states  in  which  they  were  ren- 
dered. However,  even  after  all  possible  ex- 
planations are  made  of  apparent  confusion 
of  authority,  no  doubt  there  remain  sub- 
stantial conflicts.  Not  only  are  there  con- 
flicts in  applying  the  general  rule  to  simi- 
lar facts,  but  in  applying  it  to  the  peculiar 
circumstances  of  different  eases,  there  be- 
ing much  inconsistency,  as  will  appear  from 
the  discussion  of  the  cases. 

II.  General  principle. 

In  15  Cyc.  872,  it  is  said:  "Where  pri- 
vate property  is  taken  for  public  use,  it  is 
only  necessary  that  the  proceedings  to  as- 
certain the  value  of  the  property  and  the 
compensation  to  be  made  to  the  owner  be 
conducted  in  some  equitable  and  fair  mode, 
to  be  provided  by  law,  either  with  or  with- 
out the  intervention  of  a  jury  

A  condemnation  proceeding  is  judicial  in 
its  character,  and  sliould  be  bad  before  an 
impartial  tribunal." 

It  has  been  said  that  a  property  owner  is 
entitled  to  an  impartial  as  well  as  a  dis- 
interested jury  in  eminent  domain  proceed- 
ings, and  that  a  juror  who  is  specially  in- 
terested in  having  a  street  opened,  by  rea- 
son of  some  special  gain  or  convenience  to 
him,  which  he  expects  to  derive  more  than 
the  community  generally,  is  disqualified, 
and  may  be  rejected  for  cause.  Kundinger 
V.  Raginaw,  59  Mich.  36S,  26  N.  W.  634. 

But  if  the  benefit  to  be  derived  by  a 
commissioner  appointed  to  assess  damages 
in  eminent  domain  proceedinss  is  only 
sucli  as  he  shares  with  the  public  generally, 
it  will  not  disqualify  him  {Parham  v.  In- 
ferior Ct.  Justices,  fl  Ga.  341);  although 
he  has  been  in  favor  of  the  improvement, 
and  advocated  its  being  nude  (State  ex 
rel.  McMuIlen  v.  District  Ct.  60  Minn.  14, 
52  N.  W.  223). 

It  is  interesting  to  note  in  this  connec- 
tion the  application  of  the  general  principle 
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The  proceeding  wae  instituted,  under  pro* 
visions  of  the  charter  of  the  city  of  Roch- 
ester, to  acquire  lands  for  the  widening  of 
Frank  street  of  that  city.  The  appellant 
owned  a  large  part  of  those  lands.  Regular- 
ly in  the  course  of  the  proceeding  the  com- 
mon council  directed  that  the  expense  of 
the  puhlic  improvement  be  assessed  upon 
all  the  lots  and  parcels  of  land  located  in 
9  designated  wards  of  the  city.  There  were 
IB  the  city  22  wards.  Thereafter  the  city 
applied,  after  due  notice  to  the  interested 
parties,  to  the  county  court  of  Monroe  coun- 
iT  for  the  appointment  of  commissioners  to 
ascertain  and  report  to  the  common  council 
the  compensation  to  be  awarded  to  the 
owners  of  tlie  property  to  be  taken.  The 


appellant  appeared  upon  the  application 
and  consented  that  commissioners  be  ap- 
pointed, and  the  court  thereupon  appointed 
three  persons  such  commissioners.  Tlic 
total  compensation  awarded  was  $56,750,  of 
which  $50,000  was  to  the  appellant.  Pur- 
suant to  the  provisions  of  the  charter  of 
the  city,  the  common  council  assigned  a  time 
and  place  for  hearing  the  objections  of  any 
person  interested  in  the  confirmation  of 
the  award,  and  at  the  hearing  appellant 
duly  raised  the  objection,  among  others, 
that  two  of  the  commissioners  were  dis- 
qualified to  act,  because  each  of  them 
owned  land  in  the  district  to  be  assessed, 
and  was  personally  interested  in  the  award 
by  reason  of  his  liability  to  pay  a  part  of 


laid  down  in  Parham  v.  Inferior  Ct.  Jns- 
tiees,  SQpra,  to  a  case  apparently  on  the 
border  line  between  the  principles  of  that 
rase  and  Kundinger  v.  Saginaw,  supra. 
The  court  in  the  Parham  Cane  held  that 
[•artisHty  on  the  part  of  a  viewer  of  a 
proposed  highway  would  not  be  presumed 
merely  because  he  kept  a  shop  on  the  line 
of  the  road,  and  his  trade  wonid  be  in- 
mased  by  its  opening,  and  refused  an  in- 
junction therefore  to  prevent  the  opening 
of  the  road. 

It  has  been  said  that  the  smallest  pecun- 
iary interest  disqualifies  one  from  acting 
in  the  proceedings  (New  Boston  Petition, 
49  X.  H.  328),  and  that  unquestionably  an 
interest  in  the  award,  however  slight  or  re- 
mote, would  disqualify  a  commissioner  in 
rmiooit  domain  proceedings,  and  be  fatal 
to  the  award  (Re  Grade  Crossing  Cornni.  69 
Mis?.  23,  124  N.  Y.  Supp.  1026) :  the  latter 
i-ase  holding,  however,  that  a  merely  nomi- 
nal party  to  the  proceedings,  who  had  no 
interest  in  the  award,  was  not  disqualified. 

And  in  Re  Friend,  53  Me.  387,  the  court 
*tiid  that  it  was  well  settled  tliat  any  in- 
tiTCst,  however  small,  is  sufficient  to  ren- 
tier one  who  in  required  to  act  in  a  judicial 
t-aiaeity  incompetent.  To  the  same  effect  is 
psee  V.  Contoocook  Vallev  R.  Co.  21  N.  H. 
43ft.  But  in  Andover  v.  Oxford  County,  86 
Me.  185,  29  Atl.  982,  the  court  added  the 
ijualiflcation  to  the  statement  in  the  Friend 
Case  that  any  "direct  interest."  however 
■mall,  would  disqualify;  that  an  interest 
vhicb  disqualified  may  be  small,  but  it 
must  he  an  Interest  direct,  definite,  capable 
of  demonstration;  not  remote,  uncertain, 
i^mtingent,  or  unsubstantial,  or  merely 
vpecolative  or  theoretical. 

In  Flagg  T.  Woroeaier,  8  Cush.  69,  it  was 
nid:  "It  is  not,  therefore,  a  pecuniary  in- 
terest only  or  chiefly,  that  disqualifies  a 
juror:  bu£  anything  which  may  operate  to 
create  a  prejudice  or  bias  in  the  mind, 
either  against  a  party  or  his  cause,  is 
downed  an  adequate  cause  of  ehallen^. 
Nor  is  the  Atgne  of  influence  vhich  may 
h«  supposed  to  exist  at  all  material.  It 
is  snfRcient  if  it  exist  at  all.  because 
»nT  amount,  however  slight,  may  be  the 
"oiircc  of  an  improper  bias.  The  law 
I.TLA.(X.R.) 


cannot  undertake  to  measure  tiuf.  extent  to 
which  the  mind  may  be  swayed  in  each 
particular  case,  lliat  which  would  influence 
materially  the  judgment  of  one  may  havu 
but  little  or  no  effect  on  the  mind  of  an- 
other. Therefore  it  is,  that  the  fact  that 
there  existe  a  cause  of  bias,  such  as  kin- 
dred, prejudice,  interest  in  the  question, 
though  not  in  the  event  of  the  suit,  are 
held  sufficient  to  disqualify  a  juror,  with- 
out any  inquiry  as  to  its  effect  on  his  im- 
partiality." 

One  who  has  an  interest  in  a  landownor'u 
financial  condition  has  been  held  disquali- 
fied to  act  as  commissioner  in  proceedings 
to  take  his  land  under  eminent  domain. 
Re  Terminal  R.  Co.  16  App.  Div.  515,  44 
K.  Y.  Supp,  3012. 

In  Re  Board  of  Water  Supply*  74  Misc. 
146.  134  N.  Y.  Supp.  30,  it  was  said  that 
each  commissioner  must  be  absolutely  fair 
and  impartial;  that  any  corrupt  hiae  or 
other  bias  or  cause  unbalancing  the  judi- 
cial poise  of  the  commissioner  would  re- 
sult in  instant  removal. 

But  in  Terminal  R.  Co.  v.  Gerbercux,  55 
Misc.  1,  304  N.  Y.  Supp.  787,  the  court  said 
that  whfle  it  would,  on  the  one  hand,  ad- 
here rigidly  to  the  rule  that  cMnmissioners 
must,  as  matter  of  law,  be  disinterested,  it 
would  not,  on  the  other  hand,  hastily  hold 
that  they  were  disqualified  by  interest  when 
no  misconduct  was  shown,  and  it  did  not 
appear  that  they  had,  or  could  be  reason- 
ably suspected  of  having,  any  present  inter- 
est in  the  land;  that  suspicion  of  interest 
must  be  based  on  established  facts,  and  tlii* 
mere  suggestitm  of  possibility  of  interest 
was  not  enough  to  aisqualify. 

The  term  "competent"  In  a  statute  re- 
quiring the  appointment  of  competent  p<>r- 
sons  as  commissioners  in  proceedinffs  to  es- 
tablish a  drainage  district  has  been  said  to 
meaji  that  a  commissioner  should  be  a  per- 
son "who  is  not  only  possessed  of  snni- 
oient  skill  and  intelligence  to  properly 
discharge  the  duties  to  be  performed  hy  a 
cixnmissioner  under  the  statute,  but  who  is 
also  disinterested,  and  not  near  of  kin  to 
any  party  to  the  cause."  King's  Lake 
Drninatce  ft  Lerec  Dist.  v.  -Tamison,  17(1 
Mo.  .■i77.  75  R.  W.  670. 
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it,  and  introduced  proof  that  the  appellant 
and  its  counsel  were  ignorant  of  such  fact 
until  after  the  award  was  made.  The 
confirmation  of  the  report  and  award  was 
mode,  and  was  affirmed  by  the  appellate  di- 
vision upon  the  appeal,  permitted  hy  a  pro- 
'  vision  of  the  charter  of  the  city,  of  the  Otis 
Eterator  Company. 

A  provision  of  the  charter  authorized  the 
court,  the  prescrihed  antecedent  acts  having 
been  done,  to  "appoint  three  commission- 
ers of  appraisal  who  are  residents  and  free- 
holders ot  the  city  .  .  .  not  interested 
in  any  of  the  real  estate,  rights,  or  ease- 
ments sought  to  be  taken,  nor  of  kin  to  any 
owner  thereof,  or  to  any  person  having  any 
estate,  right,  or  interest  therein,  or  lien, 
charge,  or  encumbrance  thereon."  Laws 

In  King's  Lake  Drainage  &  Levee  Diet.  v. 
Jamison,  supra,  it  was  held  that  although 
other  statutes  relating  to  highway  commis- 
sioners and  appraisers  provided  for  the  ap- 
pointment of  "disinterested"  persons,  one 
wliose  wife  owned  land  affected  by  the  pro- 
ceedings was  not  qualified  as  a  commis- 
sioner, on  the  theory  that,  in  enacting  the 
statute  in  question,  it  was  not  intended 
to  disqualify  one  otherwise  "competent"  be- 
i-ause  he  was  interested  in  the  matter,  and 
that  where  there  was  an  intent  to  disqualify 
on  account  of  interest,  it  had  been  expressly 
no  provided.  See  this  case  also,  under  head- 
ing, "Ownership  of  land  affected  by  the 
proceed inrrg,"  infra. 

In  State,  Winans,  Prosecutor,  v.  Crane, 
36  N.  J.  L.  3M,  it  was  held  that  where 
one  of  four  commissi  oners  who  signed  the 
return  was  disqualified  on  account  of  pe- 
cuniary interest,  the  proceedings  in  which 
he  acted  could  not  be  sustained  on  the  plea 
of  necessity,  on  the  theory  that  if  a  major - 
itv  were  interested  the  road  could  not  be 
laid  out  unless  they  were  permitted  to  act. 
The  court  indicated  that  the  decision  ap- 
plied also  to  a  similar  case  then  pending  in 
which  two  of  the  four  commissioners  were 
disqualified,  holding  that  the  necessity  for 
laying  out  the  highway  was  not  sufficiently 
great  to  justify  an  exception  to  the  rule 
forbidding  one  to  be  a  judge  in  his  own 
cause. 

It  was  also  held  in  State.  Winans,  Prose- 
cutor, V.  Crane  supra,  that  the  maxim  that 
a  person  cannot  be  a  judge  in  his  own  cause 
was  so  fundamentally  a  part  of  judicial  au- 
thority that  the  lefcislnture  could  not,  tn  the 
absence  of  a  constitutional  provision,  au- 
thorize action  to  the  contrary:  and  could 
not  tiierefore  by  curative  statute  legalize 
tha  prooeedingB  of  highway  e<Hnmissionera 
in  which  one  pecuniarily  interested  had 
participated,  although  there  was  without 
him  a  majority  who  concurred.  It  was 
said  that  a  rbajority  could  have  legally  act- 
ed without  the  interested  commissioner,  but 
since  he  had  taken  part  in  the  proceedings, 
the  whole  was  voidable,  and  to  sanction 
the  act  of  the  legislature  ratifying  it  in 
such  a  mode  would  be  indirectly  crippling 
47  L.K.A.(N.R.> 


1907,  chap.  766,  i  438.  The  fact  that  a 
commissioner  of  appraisal  owned  land  to 
be  assessed  was  not,  therefore,  a  disqualifi- 
cation under  the  language  of  this  provision, 
and  the  counsel  for  the  respondent  asserts 
that  the  provision  specifically  and  affirma- 
tively qualified  the  commissioners  objected 
to.   We  have  reached  a  contrary  conclusion. 

The  common  council  of  the  city,  pur- 
suant to  a  provision  of  the  charter,  directed 
that  the  whole  of  the  ecpense  of  the  im- 
provement be  assessed  "per  front  foot"  upon 
the  property  within  the  designated  wards. 
Manifestly,  therefore,  and  it  is  an  un- 
questioned fact,  the  part  of  the  expense  to 
be  paid  by  each  landowner  of  those  wards 
depended  upon  the  aggregate  expense  of  the 
improvement,  and  consequently  upon  the 

the  natural  force  and  effect  of  the  maxim, 
and  be  a  deprivation  of  its  protection-,  also 
that  the  maxim  could  no  more  be  material- 
ly invaded  by  the  legislature  than  it  could 
pass  an  act  that  a  judge  might  decide  ac- 
cording to  law,  or  for  the  party  who  gave 
him  the  most  money. 

It  has  been  held  that  a  statute  provid- 
ing that  "no  judge  of  any  court  can  sit 
as  such  in  any  cause  in  which  he  is  a  party, 
or  in  which  he  is  interested,  or  in  which 
he  would  be  excluded  from  being  a  juror 
by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties,"  does  not  apply  to 
commissioners  of  highways.  Foot  v.  Stiles, 
57  N.  Y.  389;  People  v.  Wheeler,  21  N.  Y. 
82.  To  a  similar  effect  is  Re  Ogden  Street. 
63  Hun,  188,  17  N.  Y.  Supp.  744,  and 
Groton  v.  Hurlburt,  22  Conn.  178. 

III.  Bias  and  prejudice  in  general. 

It  has  been  said  that  the  actual  exist- 
ence of  bias  or  prejudice,  not  a  mere  appre- 
hension of  it,  BDonld  render  a  etmimissioner 
in  eminent  domain  proceedings  an  unfit  or 
improper  person.  Re  Low,  124  N.  Y.  Supp. 
1050,  affirmed  in  142  App.  Div.  533.  127 
N.  Y.  Supp.  26,  holding  that  the  evidence 
did  not  snow  such  a  "rancorous"  condition 
of  mind  on  the  part  of  the  commissioner 
as  to  indicate  that  he  had  ceased  to  occupy 
an  impartial  position  between  the  litigants. 

It  is  not  error,  upon  an  appeal  from  an 
award  in  eminent  domain  proceedings,  to 
exclude  a  juror  who  is  the  son  of  another 
appellant,  and  who  appears  to  the  court 
to  have  "strong  feelings  in  relation  to  t)ie 
ease,"  although,  upon  examination,  he  de- 
nies anv  bias  in  the  matter.  March  v. 
Portsmouth  A  C.  R.  Co,  19  N.  H.  372. 

It  has  been  said  that  it  vould  be  most 
unreasonable  and  unjust  to  presume  that 
because  a  commissioner  in  eminent  domain 
proceedings  by  a  city  entertained  some  ill 
feeling  against  the  attorney  for  the  city, 
he  would  act  prejudicially' to  its  interest 
or  the  interests  of  its  taxpayers.  Re  Low, 
supra. 

Where,  before  the  taking  of  testimony, 
the  son  of  a  commissioner  appointed  to  ap' 
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ivtrda  of  compensation  hy  the  commission- 
ers of  appraisal.  An  award  to  the  appel- 
laot  greater  than  that  actually  made  would 
ba^'e  increased  the  sum  to  be  paid  by  each 
of  such  owners,  including  the  two  commia- 
«ii.n«r'i.  The  property  rights  and  interests 
of  the  two  comraiseioners  were  therefore  af- 
fected by  their  action  and  award. 

The  plain  dictates  of  justice  and  fair 
dealing,  compliance  with  which,  through 
grnpral  principles  and  precedents  investing 
i*  with  certitude  and  continuity,  is  the  vi- 
tality of  the  law,  require  that  a  man  shall 
not  be  a  judge  in  his  own  cause.  "The 
learned  wisdom  of  enlightened  nations  and 
the  unlettered  ideas  of  ruder  societies  are 
in  full  accordam:e  upon  this  point;  and 
wherever  tribunals  of  justice  have  existed, 

praise  land  taken  by  a  railroad  is  taken 
into  the  company's  employ  as  station  agent, 
the  report  of  the  commissioners  should  be 
set  aside  as  open  to  suspicion.  New  York, 
W.  S.  k  B.  R.  Co.  V.  Towneend,  36  Hun, 
S30.  See  in  this  connection  other  cases 
under  heading  "employees,"  infra. 

One  who  haa  been  acting  as  the  repre- 
Sfntative  and  agent  of  m  railroad  company 
in  procuring  the  ri^t  of  way  is  disqualified 
to  act  as  a  commissioner  to  award  damatros 
for  the  taking  of  land  in  the  construction 
of  tlie  railroad.  Rochester,  S.  A,  E.  R  Co. 
V.  Tolan,  116  App.  Div.  696,  101  N.  Y. 
Supp.  433,  The  court  said  that  it  was  tiet- 
ter  that  a  rehearing  be  had  than  that  a 
drrision  of  the  commissioners  should  remain 
in  any  d^ree  open  to  the  charge  of  partial- 
ity or  favor.  j 

It  waa  held  in  condemnation  proceedings 
by  a  railroad  company  that  bias  on  the  part 
oi  a  commissioner  in  favor  of  the  company 
would  not  be  implied  merely  from  the  fol- 
lowing facts:  That  twenty  years  before,  the 
commissioner  bad  been  employed  as  a  ticket 
seller  by  a  railroad  to  which  the  plaintiff 
was  a  "related  or  subsidiary  corporation; 
that  prior  to  a  certain  date  thirteen  years 
previous  he  had,  while  a  legislative  em- 
ployee, traveled  on  passes  on  such  railroad ; 
that  he  bad  acknowledged  certain  local 
papers  in  the  oirice  of  plaintiff's  attorneys, 
and  had  on  one  occasion  employed  and  paid 
such  attorneys  for  services. 

An  interest  in  the  passage  of  an  act  under 
which  commiBsioners  are  appointed  to  award 
compensation  for  land  taken  by  a  city  under 
eminent  domain  is  not  a  disqualification  as 
s  commissioner  under  a  statute  requiring 
that  commissioners  be  disinterested.  Re 
Lands,  20  Misc.  520,  46  N.  Y.  Supp.  640. 

The  question  whether  a  report  of  receivers 
alwuld  be  set  aside  because  they  were  in- 
tunned  Mme  it  was  made  up  M  the  amount 
«f  a  prerions  award  for  a  road  over  the 
same  route,  and  of  the  fact  that  it  had 
been  set  aside,  is  one  for  the  discretion  of 
the  court,  and  its  decision  will  not  be  dis- 
turbed on  appeal.  Be  Perry  Twp.  Road,  88 
Pa.  Super.  Ct  131. 
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all  men  have  agreed  that  a  judge  shaJl 
never  have  the  power  to  decide  where  he  is 
himself  a  party."  Washington  Ins.  Co.  v. 
Price,  Hopk.  Ch.  3.  The  rule  is  rooted  in 
sound  reason.  Self-interest  and  selfishness 
are  persuasive  or  compelling  forces  in  all 
ordinary  affairs,  and  rare,  indeed,  is  the 
person  in  whom  mental  rectitude  and  a 
clear  and  impartial  judgment  are  not  im- 
paired by  them  in  determining  an  issue  be- 
tween himself  and  another.  It  is,  more- 
over, essential  to  the  purpose  and  the  per- 
petuity of  the  law  as  the  supreme  power  en- 
forcing justice  and  order  among  men  that 
it  and  the  tribunals  which  declare  and  ad- 
minister it  secure  to  themselves  without 
intermission  or  sul»tantia]  diminution  the 
respect  and  confidence  of  those  subject  to 

The  English  statute  prorides  that  in  cer- 
tain eases  in  proceedings  to  determine  the 
amount  of  compensation  to  be  allowed  for 
the  compulsory  taking  of  private  property 
for  public  use,  each  party  shall  appoint  an 
arbitrator,  and  the  two  appointees  shall 
choose  an  umpire.  6  Halsbury,  Laws  of 
England,  pp.  69-92.  And  it  has  been  held 
that  an  award  in  proceedings  to  take  land 
for  railway  purposes  would  not  be  set  aside 
by  reason  of  the  fact  that  during  tlie  pend- 
ency of  the  proceedings  the  umpire  was 
retained  by  the  company  as  a  witness  in 
another  arbitration  to  take  land  for  the 
same  purpose,  and,  while  the  proceedings 
were  pending,  testified  in  the  other  case  as 
to  the  value  of  land  located  3  miles  distant 
from  that  in  this  action.  Re  Haigh  [1896] 
1  Q.  B.  640,  65  L.  J.  Q.  B.  N.  S.  611,  74 
L.  T.  N.  S.  65o,  44  Week.  Rep.  618.  The 
decision  is  placed  largely  iu>on  the  ground 
of  necessity;  but  it  was  said  also  that  there 
was  no  such  necessary  incompatibility  be- 
tween the  position  as  a  witness  and  an  um- 
pire as  would  justify  the  court  in  saying 
that  he  could  not  act  in  the  latter  capacity 
in  a  different  inquiry,  although  he  obvious- 
ly could  not  act  in  both  capacities  in  the 
same  inquiry. 

But  in  Clout  V.  Metropolitan  R.  Co.  46 
L.  T.  N.  S.  141,  while  it  was  held  that 
the  objection  had  been  waived,  it  was  said 
by  one  of  the  judges  that  he  desired  to 
state  distinctly  that  the  abjection— ow:, 
that  the  umpire  in  eminent  domain  proceed- 
ings by  a  railroad  company  had  been  re- 
tained by  the  company  as  a  witness  in  other 
similar  proceedings,  and  shortly  before  and 
soon  after  the  maiking  of  his  award  testified 
in  behalf  of  the  company  in  respect  to  the 
value  of  other  property  in  the  immediate 
neighborhood — ^was  a  proper  one  bad  it  been 
taken  in  time;  that  one  who  gave  evidence 
placed  his  mind  under  such  a  bias  that  he 
ought  not  to  undertake  the  duty  of  arhi- 
trator  or  umpire  in  a  similar  matter. 

See  also  Louisiana  &  A.  R.  Co.  v.  Mose- 
ley,  115  La.  758.  40  So.  37,  6  Ann.  Cas. 
920,  under  subd.  XIV.,  infra. 
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their  jurisdiction.  In  People  ex  rel.  Roc 
V.  Suffolk  Common  Pleaa,  18  Wend.  550, 
552,  Judge  BrooBon  well  said:  "Next  in 
importance  to  the  duty  of  rendering  a 
righteous  judgment  la  that  of  doing  it  in 
such  a  manner  as  will  beget  no  suspicion  of 
the  fairness  and  integrity  of  the  judge."  So 
vital  is  deemed  the  observance  of  this  prin- 
ciple that  it  baa  been  held  that  a  judge  dis- 
qualified under  a  atatute  cannot  act  even 
wit])  the  consent  of  the  parties  interested, 
because  the  law  was  not  designed  merely 
for  tlie  protection  of  the  parties  to  the  suit, 
but  for  the  general  interests  of  justice. 
Oakley  v.  Aspinwall,  3  N.  Y.  547:  St.  John 
V.  Andrews  Inst.  102  X.  Y.  382,  387>  8S  N. 
K.  143. 

The  Constitution  of  the  state  expressly 
IT,  Formation  or  expreaalon  of  opinion. 

Upon  principle  it  appears  that  one  should 
be  disqualified  from  acting  aa  commissioner 
or  juror  to  asaeas  damages  in  eminent  do- 
main proceedings,  or  to  determine  the  neces- 
sity ca  the  improvement,  if  he  haa  formed 
or  expressed  an  opinion  upon  the  point 
which,  as  an  officer,  he  must  decide;  and 
the  cases  generally  take  this  view  of  the 
matter.  However,  if  one  haa  formed  an 
opinion  upon  another  question  in  the  pro- 
ceedings than  that  upon  which  he  ia  called 
upon  to  pass,  there  is  ground  for  argument 
that  he  is  not  such  an  interested  party  as 
to  be  disqualified.  For  instance,  if  one  has 
formed  and  expressed  an  opinion  in  regard 
to  the  advisability  of  the  laying  out  of  a 
highway,  he  shall  be  disqualified  to  pass 
upon  the  question  of  its  necessity;  yet, 
after  that  question  has  been  determined,  he 
might  not  be  disqualified  to  assess  the  dam- 
ages. (See  also  beading  "Petitioners,"  in- 
fra.) However,  in  view  of  the  inaiatence; 
in  principle,  at  least,  that  jurors  and  com- 
missioners in  such  proceedings  be  as  disin- 
terested aa  possible,  it  would  seem  proper 
upon  a  challenge  for  cause  to  exclude  a 
juror  or  commissioner  who  has  favored  or 
opposed  the  improvement  from  acting  in 
the  nssesament  'of  damages.  But  the  few 
authorities  on  this  point  have  not  adopted 
literally  the  general  principles  laid  down. 
For  instance,  in  St.  Louis  v.  Brown,  Id.j 
Mo.  646,  Se  S.  W.  208,  it  was  held  that  one 
was  not  disqualified  to  act  as  a  commis- 
sioner to  assess  damages  and  benefits  for  the 
widening  of  a  street  by  reason  of  the  fact 
that  while  the  city  council  had  the  propriety 
of  the  improvement  under  consideration,  he 
was  opposed  to  it  on  the  ground  that  the 
city  might  make  better  use  of  the  money, 
and  at  the  request  of  interested  parties  ap- 
peared before  the  mayor  to  oppose  the  im- 
provement. The  court  said  that  when  the 
ordinance  was  signed,  that  was  an  end  of 
the  question  of  public  policy,  and  the  qnes- 
tions  arising  after  that  were  entirely  new 
issueH.  to  pass  upon  which  one  otherwise 
qualified  would  not  be  disqualified  because 
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guards  the  citizen  against  an  unjust  or  il- 
legal exercise  of  the  right  to  deprive  him  of 
liis  property  through  eminent  domain.  It 
provides  that  just  compensation  shall  be 
made  for  all  property  thus  taken,  injured, 
or  destroyed,  to  he  ascertained  by  a  jury  or 
by  not  less  than  three  commissioners  ap- 
pointed by  a  court  of  record,  as  shall  be  pre- 
scribed by  law.  Const,  art.  1,  §§  6,  7.  The 
rule  that  the  courts  should  zealously  se- 
cure to  all  the  parties  in  actions  or  proceed- 
ings submitted  to  them  an  unbiased  hear- 
ing and  decision  should  be  aa  rigidly  ad- 
liered  to  in  a  proceeding  affecting  the  right 
to  own  and  enjoy  property  as  in  an  action 
in  a  duly  constituted  court.  The  exercise  of 
the  right  of  eminent  domain  involves  a 
hearing  upon  notice  to  the  parties  inter- 

of  his  attitude  toward  the  ordinance  when 
it  was  a  matter  undetermined. 

And  in  Readington  v.  Dtlley,  24  N.  J.  I.. 
209,  it  was  held  that  the  mere  fact  tliat 
freeholders  appointed  to  assess  dama^<.ii 
from  the  alteration  of  a  highway  signed  a 
remonstrance  against  the  alteration  was 
not  sufficient  ground  to  set  aside  the  assess- 
ment. 

The  rule  that  one  is  disqualified  as  a 
commissioner  or  juror  who  has  formed  and 
expressed  an  opinion  upon  the  point  which 
he  is  called  upon  to  decide  is  supported  by 
the  following  cases:  Inhabitants  of  Read- 
ington v.  Dilley,  supra  (holding  that  one 
who,  from  personal  knowledge,  had  forme<l 
and  expressed  an  opinion  as  to  the  amount 
of  damages  sustained  by  a  certain  party  on 
account  of  the  alteration  of  a  road,  was 
diaqualified  to  assess  damages  sustained  by 
such  party ;  and  that  an  assessment  in 
which  he  joined  would  be  set  aside)  ;  Re 
East  222d  Street,  122  N.  Y.  Supp.  320  (hold- 
ing that  one  who,  as  a  minority  member  of 
a  board  of  commissioners,  made  a  separat(> 
report  showing  that  he  had  formed  an  opin- 
ion on  the  merits,  was  disqualified  from 
acting  on  a  reassessment  made  necessary  be- 
cause of  an  erroneous  award  of  a  majority 
of  the  commissioners) ;  Re  Underbill,  33 
Hun,  449  (where  a  drainage  commissioner 
one  of  whose  duties  was  to  pass  upon  the 
nwessity  of  a  drain  was  regarded  as  dia- 
qualified  on  aecount  of  having  formed  and 
expressed  an  opinion  in  favor  of  the  drain ; 
the  disqualification,  however,  being  ap- 
parently assumed). 

On  the  other  hand  !t  has  been  said  that 
it  by  no  means  followed  that  a  juror  was 
partial  because  he  had  expressed  an  opinion 
on  the  matter;  that  his  belief  might  not 
have  been  the  result  of  malice  or  prejudice, 
liut  of  his  own  knowledge  of  the  subject. 
Muire  v.  Smith,  2  Rob.  (Va.)  458,  holding 
that  where  the  findings  of  a  jury  as  to  the 
public  convenience  from  the  establishment 
of  a  ferry  were  merely  advisory  to  the 
court,  it  was  error  to  quash  the  proceedincs 
because,  upon  examination,  several  of  the 
jurors  admitted  having  formed  or  expressed 
opinions  in  the  matter,  or  having  signed  and 
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«ited,  the  Teceiving  and  weighing  of  eri- 
deaoe,  a  determination  based  upon  tbe  evi- 
dence, IB  judicial  in  character,  and  the  com- 
■nissionera  of  appraisal  should  not  have  an 
interest,  as  the  law  deflnes  the  word,  in  the 
proceeding. 

Tbe  courts  of  this  state  extend  to  the  rule 
that  a  man  shall  not  be  a  judge  in  his  own 
cause  a  broad  signification  and  a  liberal  ap- 
plication. The  accuracy  of  audi  statement 
19  attested  by  the  exceptions  to  the  rule.  In 
People  ex  rel.  Hewlett  v.  Syracuse,  63  N. 
Y.  29J,  295,  one  of  three  commissioners  to 
award  compensation  and  assess  the  expense 
in  eminent  domain  was  a  trustee  of  a 
church  liable  to  assessment.  A  ground  of 
attacking  the  validly  of  tbe  proceeding 
was  that  the  ctminiiBaioner  was,  by  reason 

circulated  a  petition  for  the  ferry,  but  also 
stated  that  uiey  were  uninfluenced  by  such 
opinion,  and  could  render  an  impartial  ver- 
dict. 

The  fact  that  one,  several  years  before, 
signed  an  application  for  a  road  over  sub- 
stantially the  same  route,  does  uot  necessar- 
ily create  such  an  interest  on  bis  part  in 
its  f^tablishment  as  to  disqualifv  him  to 
act  as  a  surveyor  to  view  the  higaway  and 
pa-ss  upon  the  question  of  its  necessity. 
State,  Smith,  Prosecutor,  v.  Vendervere,  25 
N.  J.  L.  669. 

And  in  Moore  v.  Sandown,  19  K.  H.  93. 
where  the  petition  of  a  town  for  permission 
to  discontinue  a  highway  had  been  referre'd 
by  tbe  court  to  uie  road  commissioners, 
as  required  by  statute,  it  was  held  error 
for  the  court  to  remove  one  of  tlie  commis- 
sionera  and  substitute  another  in  his  place 
because,  eight  years  before,  the  commis- 
sioner had  signed  a  petition  for  a  highway 
over  tbe  route  in  question. 

Also  in  Re  McCandless  Twp.  Road,  110 
Pa.  605,  1  Atl.  694.  while  it  was  held  that 
tbe  point  was  not  directly  presented  by  the 
rectnd,  tbe  court  indicated  that  its  holding 
in  any  event  would  have  been  that  one  who 
signed  a  petition  for  a  highway  was  not  on 
that  account  disqualified  from  acting  as  a 
viewer  three  years  later,  in  proceedings  to 
discontinue  the  road,  although  it  was  said 
that  it  would  doubtless  have  been  better  to 
have  had  viewers  who  had  no  connection 
with  the  former  proceeding. 

And  an  apparent  expression  of  opinion 
by  one  as  attorney  has  been  held  not  to 
constitute  -a  disqualificatton  as  a  commis- 
sioner, the  theory  being  that  tbe  arguments 
of  the  advocate  are  not  necessarily  his  per- 
sonal beliefs.  Re  Low,  124  K.  Y.  Supp. 
1050,  where  it  vas  held  tiiat  a  commissioner 
in  eminent  domain  proceedings  by  a  city 
was  not  disqualified  merely  by  reason  of  the 
fact  that  in  other  eminent  domain  proceed- 
ings by  the  city  he  had,  as  counsel  for  other 
properW  owners,  contended  in  argument 
-that  '^he  commissioners,  in  arriving  at  a 
value  to  be  given  to  a  property  owner,  must 
take  into  consideration  that  he  is  forced  to 
•ell  bia  propnty.  He  must,  whether  he 
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of  such  fact,  incompetent  to  act  by  reason 
of  interest.  It  was  held  that  he  was 
competent.  Judge  Andrews,  writing  fo^  the 
court,  said:  "It  does  not  appear  that  he 
was  a  pew  owner,  or  bad  any  pecuniary 
interest  which  would  he  affected  by  an  aa- 
seasment  of  the  church  property.  The  title 
was  vested  in  the  corporation.  The  trustees 
are  charged  with  the  control  and  manage- 
ment of  the  temporalities  of  the  church,  but 
are  not  subject  to  personal  liability  for  its 
debts  or  assessments.  .  .  ,  The  duty 
imposed  upon  the  commissioners  of  asaeas- 
ment8*in  this  case  required  the  exercise  of 
judgment  and  discretion.  This  is  true,  to 
a  greater  or  less  extent,  in  most  cases  of 
boards  appointed  for  the  discbarge  of  duties 
connected  with  the  administration  of  tbe 

wants  to  or  not,  allow  the  city  to  have  it, 
and  therefore  he  is  entitled  to  the  very 
highest  amount  that  the  commissioners  be- 
lieve should  be  paid  to  him."  The  court  said 
it  was  a  matter  of  common  occurrence  for 
counsel  to  advance  arguments  and  lay  down 
propositions  in  which  they  have  no,  or  but 
very  little,  faith ;  but  it  did  not  necessarily 
follow  that  the  counsel,  when  afterwards 
acting  in  a  judicial  capacity,  would  adopt  as 
law  propositions  argued  by  them  at  the  bar. 

In  Gingrich  v.  Harristurg,  P.  Mt.  J.  & 
L.  R.  Co.  1  Pearson  (Pa.)  74,  one  of  the 
viewers  had  expressed  an  opinion  in  relation 
to  another  view  and  other  property  than 
that  in  question,' "that  no  man  ought  to  have 
a  cent  of  damages  on  account  of  the  rail- 
road passing  over  his  land;"  and  the  court 
said  that  had  it  known  of  such  expression 
of  opinion,  it  would  not  have  appointed 
him;  but  as  it  did  not  relate  to  that  case, 
it  might  well  be  questioned  whether  or  not 
it  would  have  been  a  valid  objection. 

Upon  application  to  tbe  court  for  tbe  ap- 
pointment of  commissioners  to  open  a  street, 
tbe  court,  in  Green  v.  Wood,  6  Abb.  Pr. 
277,  sustained  an  objection  to  one  of  the 
parties  suggested  as  commissioner,  on  the 
ground  that  he  had  expressed  opinions  on 
questions  arising  in  the  case,  which,  if 
carried  out,  would  defeat  the  application. 
It  was  said  that  such  questions  »)ould  be 
submitted  to  commissioners  who  have  not 
become  committed  upon  them. 

It  has  been  held,  however,  that  the  mere 
fact  that  one  has  given  the  owners  of  land 
a  detailed  estimate  of  tbe  damans  sus- 
tained by  the  construction  of  a  railroad 
would  not  disqualify  him  from  later  acting 
as  arbitrator  to  assess  the  damages,  under 
a  statute  providing  that  an  arbitrator 
should  not  be  disqualified  by  reason  merdj 
of  the  fact  that  be  is  professionally  em- 
ployed by  either  party,  or  that  he  had  previ- 
ously expressed  an  opinion  as  to  the  amount 
of  the  compensation,  if  he  is  not  personal- 
ly interested  in  the  compensation.  Re  Nicol- 
Bon  &  R.  Comr.  6  Manitoba  L.  Rep.  419. 
The  court  ruled  against  the  contention  that 
the  statute  referred  to  a  mere  passing  cas- 
ual opinion,  and  stated  that  while  it  agreed 
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local  affairs  of  municipalities,  but  it  has 
not  been  supposed  that  a  remote  interest  in 
the  'subject  to  which  the  appointment  re> 
lates  would  disqualify  a  member  of  the 
board  from  acting  under  his  appointment. 
Qreat  public  inconvenience  vould  result 
from  establisbing  such  a  rule.  There  are 
many  town  and  city  officers  who  are  called 
upon  to  discharge  public  duties  which  may 
remotely  affect  their  pecuniary  Interests. 
Asseasors  are  officers  of  this  kind,  but  they 
are  not  incapacitated  from  assessing  the 
property  of  otfaer  citizens  by  the  fact  that 
they  own  property  also  liable  to  assessment, 
the  taxation  of  which  may  be  affected  by 
the  rate  of  assossment  of  the  Other  prop- 
erty within  their  jurisdiction.  In  the  pro- 
ceeding under  consideration  the  parties  were 

with  the  general  principle  urged,  that  the 
arbitrator  should  be  perfectly  indilTerent 
between  the  parties,  it  could  not,  in  this 
instance,  disqualify  one  upon  a  ground  that 
the  statute  expressly  stated  should  not  be 
a  disqualifteation. 

In  the  abstract  reported  in  Be  Highway,  3 
K.  J.  L.  948,  an  objection  was  made  to  the 
appointment  of  a  surveyor  of  the  town 
through  which  the  road  ran,  the  objector 
offering  to  prove  that  the  surveyor  had 
given  an  opinion  as  to  the  proprictj'  of  lay- 
ing out  the  road;  but  the  objection  was 
overruled,  the  court  saying  that  the  statute 
made  it  ita  duty  to  appoint  surrtfyora  of  the 
town  through  which  the  road  ran  except 
in  one  case,  and  this  was  not  that  case. 

In  Bogue  v.  DeLong,  147  Mich.  63,  JIO 
N.  W.  119,  it  was  held  that  a  member  of 
a  township  board  was  not  diaqualified  to  act 
upon  an  appeal  from  a  decision  of  a  com- 
mission establishing  a  highway  by  reason 
of  the  fact  that  he  had  voted  lor  a  resolu- 
tion authorizin|[  the  commissioner  to  expend 
a  certain  sum  in  opening  the  highway;  hut 
the  ground  of  the  decision  seems  to  be  that 
the  return  of  the  officer,  which  the  court 
said  must  be  taken  as  true,  stated  that  the 
member  was  not  an  interested  party,  and 
was  without  prejudice  or  partiality. 

See  also  the  cases  of  State  ex  rel.  Mc- 
Mullen  T.  District  Ct.  50  Minn.  14.  52  N. 
W.  223,  and  Parham  t.  Inferior  Ct.  Jus- 
tices, 9  Ga.  341,  under  Bubd.  II.,  supra. 

7.  Prtor  aervice  in  refjard  to  some  or 

stmilar  auhject-matter. 

Prior  service  has  been  held  generally  to 
disqualify  a  commissioner  or  juror  in  emi- 
nent domain  proceedings,  where  he  has  pre- 
viously acted  in  determining  the  aame  or 
part  of  the  same  questions  upon  which  he 
would  be  called  upon  to  pass  in  the  subse- 
quent proceedings.  Jurors  in  eminent  do- 
main proceedings  have  been  held  disquali- 
fied on  account  of  prior  service  in  the  same 
proceedinss  in  the  following  cases:  Hes- 
ter V.  Chambers,  84  Mich.  6fi2,  48  N.  W. 
152  (where  the  jury  disagreed  and  were  dis- 
charged);  Folmar  t.  Fotmar,  68  Ala.  120 
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the  public  and  the  owners  of  the  property 
liable  to  asBessment.  The  commissioner 
who  was  trustee  was  not  the  owner  of  or 
interested,  in  a  legal  senses  in  the  property 
of  the  religious  corporation  of  which  1^ 
was  an  officer,  and  was  not  disqualified  from 
acting  as  ctmuDiasioner."  In  Re  Ryers,  72 
N.  Y.  1,  15,  28  Am.  Rep,  88,  the  county 
judge  of  Richmond  county  appointed  com- 
missioners of  drainage  under  the  general 
drainage  act,  whose  official  duly  it  was, 
first,  to  determine  upon  the  necessity  of  the 
work,  and  then  to  carry  it  forward,  de- 
termudng  the  lands  to  be  taken,  the  lands 
to  be  benefited,  and  the  amounts  of  the  as- 
sessments. The  county  judge  was  the  own- 
er of  some  of  the  lands  to  be  affected.  The 
statute  existing  at  the  time  put  upon  a 

(where  the  first  proceedings  had  been  set 
aside)  ;  Hunter  v.  Matthews,  12  Leigh,  ±iH 
(where  a  second  inquisition  in  proceedingrt- 
to  construct  a  dam  was  made  neceatiary  by 
the  fact  that  the  dam  caused  a  more  ex- 
tended ovcrfiow  than  was  contemplated,  and 
damages  had,  therefore,  to  be  assessed  for 
lands  not  included  in  the  first  inquisition, 
but  the  subsequent  proceedings  necessarily 
passed  on  some  of  the  same  questions  de- 
cided in  the  first). 

The  fact  that  an  appraiser  in  eminent 
domain  proceedings  has  formerly,  as  a  mem- 
ber of  a  real  estate  board,  taken  part  in 
the  appraisal  of  the  same  property,  is  a 
proper  ground  for  hia  removal  and  ttie  ap- 
pointment of  another  in  his  place.  State 
ex  rel.  Turnblad  v.  District  Ct.  87  Minn. 
268,  91  N.  W.  1111.  The.  court  said  that 
this  fact  might  tend  to  prevent  him  from 
entering  upon  a  new  inquiry  with  that  de- 
frree  sf  disinterestedness  which  the  lav  im- 
poses upon  all  such  arbitrators. 

And  where  provision  was  made  by  statute 
for  a  substitute  in  case  any  of  the  township' 
board  were  incompetent  to  act  in  the  pro- 
ceedings to  establish  a  highway,  it  was  held 
in  Locke  v.  Highway  Comr.  107  Mich.  631, 
63  N.  W.  658,  that  members  of  the  board, 
whose  decision  in  former  proceedings  as  to- 
the  necessity  of  the  highway  and  as  to  dam- 
ages had  been  set  aside,  were  disqualified 
to  act  in  subsequent  proceedings  for  the 
same  purpose. 

But  the  authority  of  the  above  case  is 
not  unchallenged.  In  Cowan  v.  Glover,  3 
A.  K.  Marsh.  356,  it  was  held  that  an  in- 
quisition in  eminent  domain  proceedings 
would  not  be  quashed  because  one  of  the 
jurors  had  previously  served  on  another 
inquisition  which  bad  been  quashed  by  the 
court.  The  court  said  it  did  not  appear 
on  what  grounds  the  first  inquisition  had 
been  quashed;  that  it  might  have  been 
for  no  objection  to  the  jury;  and  if  not,  the- 
circumstance  of  the  same  persons  havliiK 
served  on  both  inquisitions  formed  no  causo- 
for  setting  aside  the  later  proceedings. 

In  Fulton  v.  Chimmings,  132  Ind.  453,  30 
N.  E.  949,  also  where  an  order  of  com- 
missioners for  the  construction  of  a  litgliway 

Digitized  byGoOglC 


1913. 


Re  R0GHE81SR. 


county  Judge  the  power  to  appoint  commia- 
sionen  in  &  proceeding  to  drain  lands  in 
his  county,  and  put  it  upon  him  alone.  He 
had  no  authority  to  call  in  another  county 
judge  or  other  officer  to  act  in  his  place. 
This  court,  assuming,  but  not  deciding,  that 
the  interest  of  the  county  judge  was  dis- 
qualifying, held  the  appointment  of  the 
commissioners  l^al  under  the  rule  of  neces- 
%\t\%  and  formulated  the  rule :  "That  where 
a  judicial  officer  has  not  so  direct  an  in- 
terest in  the  cause  or  matter  as  that  the 
result  must  necessarily  affect  faim  to  his 
personal  or  pecuniary  1<MS  or  gain,  or  where 
his  person  or  pecuniary  interest  is  minute, 
and  be  has  so  exclusive  jurisdiction  of  the 
cause  or  matter  by  constitution  or  by  stat- 
ute as  that  his  nfuMl  to  act  wUI  prevent 

was,  upon  appeal,  set  aside  as  to  one  party 
only,  because  he  did  not  receive  proper 
notice,  and  the  cause  was  certified  back  to 
the  commissioners  for  further  proceedings, 
and  the  original  petition  waB  reflled.  it  was 
lield  that  whether  the  further  proceedings 
be  reararded  as  new  or  as  a  continuation  of 
the  old,  the  viewers  who  had  formerly  act- 
ed might  be  reappointed.  The  court  said  it 
was  not  claimed  that  th^  had  any  partial- 
ity or  prejudice,  and  by  reason  of  their  fa- 
miliarity with  the  road  and  the  surround- 
ing land  they  were  perhaps  better  qualified 
than  anyone  else  to  do  tbe  work. 

And  m  Road  Comrs,  v.  Morgan,  47  Pa. 
376,  under  a.  statute  providing  for  the  sum- 
moninfr  in  eminent  domain  proceedings  of  a 
jury  of  "reputable  disinterested  citizens," 
vbo  might  bo  rejected  if  it  was  shown  that 
they  were  "interested  in  the  event  of  tlie 
Bait,  but  not  otherwise,"  it  was  held  that 
parties  who  had  served  upon  a  jury  to  as- 
«e!>s  damages  for  the  pstablisliment  of  a 
road  could,  after  the  assesement  had  been 
net  aside  on  the  ground  that  the  plaintiff, 
and  not  the  justice,  had  selected  the  jury, 
M-rve  upon  a  second  jury,  before  the  same 
justice,  in  the  same  cause.  The  court  said 
that  the  jurors  were  not  interested  in  the 
sense  of  the  statute,  and  its  express  words 
could  not  be  disregarded;  that  it  does  not 
necwisarily  follow  that  because  a  juror  has 
hrard  a  case  onrc.  a  bias  ia  so  fixed  in  his 
mind  in  favor  of  hia  former  judgment  that 
it  will  control  him  notwithstanding  now 
lifrtit  shed  upon  the  controversy:  that  while 
this  was  the  presumption  of  the  common 
law,  the  statute  overturned  it. 

In  several  cases  it  has  been  held^that  a 
juror  who  had  served  upon  similar  pro- 
ceedings to  take  other  land  than  that  ii: 
(jueation  was  not  disqualified:  Palmer  v. 
ament,  49  Mich.  45,  12  N.  W.  903  {hold- 
ing that  one  was  not  disqualified  from  serv- 
ing as  a  juror  in  proceedings  to  take  lands 
for  a  private  way  because  he  had  sat  in 
other  in^eetnal  proceedings  by  the  pe- 
titioner to  obtain  a  right  of  wav  to  reach 
the  same  lands) ;  People  ex  rel.  Vandeusen 
T.  First  Judge,  2  Hill,  898  (holding  that  a 
juror  in  proceedings  to  condemn  lend  for  a 
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any  proceeding  in  it,  then  he  may  act  so 
far  as  that  there  may  not  be  a  failure  of 
rmedy,  or,  as  it  is  sometimes  expressed, 
a  failure  of  justice."  In  Leonard  t.  Mulry, 
03  X.  Y.  392.  396,  we  said:  "Bo  far  as 
tliere  are  limitations  to  this  rule  [of  dis- 
quatification  for  judicial  power  because  of 
interest],  they  are  noted  in  Re  Ryers,  72  K. 
Y.  7,  28  Am.  Rep.  88."  It  may  be  added 
that  the  legislature  of  the  state  have  by 
enactments  created  other  exceptions  to  the 
rule,  particular  reference  to  which  need  not 
he  made  here.  The  interests  affected  by 
those  exceptions  are  so  remote  and  minute 
that  the  legislature  may  well  have  believed 
they  would  not  influence  the  judgment,  and 
therefore,  and  from  public  necessity,  they 

railroad  was  not  disqualified  by  reason 
merely  of  the  fact  that  he  had  previously 
been  an  appraiser  of  damages  of  lauds  taken 
for  another  railroad  in  the  same  county, 
the  court  saying  that  he  was  on  this  ac- 
count the  better  qualified  to  discharge  a 
like  duty  in  relation  to  this  road);  l^vee 
Comrs.  V.  Dillard,  76  Miss.  (141,  25  So.  292 
(holding  tliat  a  juror  in  condemnation  pro- 
ceedings by  a  board  of  levee  commissioners 
was  not  disqualified  by  reason  of  the  fact 
that,  at  the  same  term  of  court,  he  had 
acted  as  a  juror  to  assess  daniages  for  the 
taking  by  the  board  of  other  land,  belong-, 
ing  to  other  persona ) . 

Commissioners  who  have  been  appointed 
to  award  damages  for  the  conatruction  of  a  * 
road,  but  who  have  been  prevented  from 
acting,   may   be   reappointed.     Miller  t. 
Kramer,  IM  Iowa,  523,  134  N.  W.  638. 

In  Re  Road,  34  Fa.  413,  the  court  said 
that  if  it  appeared  that  any  of  the  road 
viewers  were  on  a  former  view  in  tbe  same 
matter,  it  might  not  regard  them  as  in- 
competent if  tliis  view  was  substantially 
hut  a  recommitment  of  the  case  because  of 
some  formal  error  in  the  first  proceeding; 
that  it  generally  preferred  to  leave  questions 
of  partiality  of  viewers  to  the  judgment 
of  the  lower  court. 

And  in  Be  Union  Twp.  Road,  29  Pa.  Super. 
Ct.  573,  the  court  said  that  the  road  viewers 
having  failed  to  act  under  the  first  appoint- 
ment, it  was  very  clear  that  the  court  had 
power  at  the  next  regular  term  to  appoint 
the  same  or  other  viewers  upon  the  same 
petition. 

In  Hannibal  &  St.  J.  R.  Co.  t.  Rowhnd. 

20  Mo.  337,  it  was  held  that  commiaflioners 
who  had  adopted  an  erroneous  method  of 
estimating  damages  for  the  construction  of 
a  railroad,  and  reported  that  the  damages 
would  he  nothing  in  case  the  company  per- 
formed certain  acts,  were  not  disqualified 
from  again  actin;;  under  proper  instructions 
from  the  court  to  estimate  the  damasea  in 
money,  the  proceedings  not  being  regarded 
OS  a  review  within  the  meaning  of  a  stat- 
ute providing  for  the  appointment  of  other 
commissioners  upon  a  review. 
But  where  eommissionerd  In  eminent  do- 
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wissly  determined  that  they  should  be  dis- 
regarded. 

No  exception  to  the  rule  applies  to  the 
interests  of  the  two  commissioners  in  this 
case,  who  owned  property  liable  to  be 
assessed  under  their  award.  The  interest  of 
each  was  financial  and  proprietary,  direct, 
definite,  capable  of  demonstration,  and  was 
affected  by  the  proceeding.  The  rule  of 
necessity  did  not  apply  to  them,  because 
the  section  of  the  city  charter  providing  for 
the  appointment  of  commissioners  could 
have  been  complied  with  by  the  appoint- 
ment of  others  who  had  the  statutory  quali- 
flcations  and  did  not  own  property  in  the 
district  to  be  assessed.  They  were  incompe- 
tent to  actf  and  the  proceeding  was  a  nullity 
unless  the  statutory  qualifications  were  ex- 
main  proceedings  assess  the  damages  in 
Buch  successive  and  unequal  amounts  as  to 
show  either  that  they  followed  an  erroneous 
rule,  or  made  awards  without  reason  or 
evidence  to  support  them,  tlie  matter  of  a 
reassessment  should  be  referred  to  new  com- 
missioners. Re  East  222d  Street,  122  N.  Y. 
Snpp.  320. 

Since  a  township  board  may  determine 
once  for  all  the  question  of  the  necessity  of 
a  highway,  and  the  various  appellants  from 
the  decision  of  a  highway  commissioner  es- 
tablishing the  road  do  not  have  the  right 
to  a  separate  decision  upon  the  question  of 
its  necessity,  the  members  of  the  board  arc 
not  disqualified  from  hearing  an  appeal  be- 
cause thqr  have  just  participated  in  hearing 
similar  appeals  of  others.  Bogue  v.  Dc- 
Long,  147  Mich.  63,  110  N.  W.  119. 

The  fact  that  jurors  have  served  in  other 
eminent  domain  proceedings  within  three 
years  previous  does  not  disqualify  them, 
under  a  statute  prescribing  the  qualifica- 
tion of  jurors  in  such  proceedings,  and  pro- 
viding that  the  "practice  and  proceedings 
relative  to  impaneling,  summoning,  and  ex- 
cusing jurors*^ shall  be  the  same  as  the  prac- 
tice and  proceedings  relative  to  petit  jurors 
in  courts  of  record,  although  jurors  in  the 
latter  instance,  who  have  served  within 
three  years  previous  as  members  of  a  jury, 
are  disqualified  since  the  terms  "practice 
and  proceedings"  do  not  apply  to  the  quali- 
fication of  jurors,  but  only  to  the  manner  of 
"impaneling,  summoning,  and  excusing" 
them.  Detroit  Heineman,  128  Mich.  537, 
87  N.  W.  618. 

In  Brock  v.  Hiahen,  40  Wis.  674.  while 
under  the  circumstances  it  was  held  that 
the  objection  was  waived,  it  was  said  that 
had  it  been  made  when  the  commissioners 
were  selected,  the  name  of  a  commissioner 
who,  as  supervisor,  had  acted  on  a  previous 
petition  to  lay  out  the  highway  in  question, 
would  have  been  stricken  from  the  list. 

Vi.  Offcer  eUitmanta  or  creditorK  or  par- 
ty llabJe  for  damoffea. 

One  is  dis<fualified  as  a  juror  to  assess 
(lamejrefl  oimrnst  a  town  for  changing  a 
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elusive.  Oakl^  v.  Aspinwall,  3  N.  Y.  547 ; 
Diveny  v.  Elmira,  51  X.  Y.  506;  Leonard  v. 
Mulry,  93  N.  Y.  392.  This  conclusion  does 
not  involve  to  any  extent  the  consideration 
of  whether  or  not  the  disqualifying  inter- 
ests affected  the  award. 

The  provisions  of  tlie  charter  that  the 
court  "may  appoint  three  commissioners  of 
appraisal  who  are  residents  and  freeholders 
of  the  city  .  .  .  not  interested  in  any 
of  the  real  estate  or  easements  sought  to  he 
taken,  nor  of  kin  to  any  owner  thereof,  or 
any  person  having  any  estate,  right,  or 
easement  therein,  or  lien,  charge,  or  encum- 
brance thereon,"  did  not  qualify  the  two 
commissioners.  At  the  time  the  provision 
was  enacted,  the  common-law  rule  that  the 
commissioners  should  be  disinterested  ocist- 

street  grade  who  owns  property  on  another 
street,  a  quarter  of  a  mile  distant  from 
that  in  controversy,  and  feels  himself  in- 
jured by  repairs  and  alterations  on  that 
street,  and  has  a  similar  claim  against  the 
town  for  damages  he  has  sustained.  Flagg 
V.  Worcester,  8  Gush.  69. 

A  report  of  viewers  appointed  to  aest^s 
damages  for  the  construction  of  a  railroad 
will  not  be  set  aside  merely  because  one  of 
the  viewers,  who  owned  land  three  quarters 
of  a  mile  from  the  railroad,  had  a  claim 
for  damages  against  the  company  for  laying 
out  a  county  road  through  his  land  in  place 
of  one  destroyed  in  the  location  of  the  rail- 
road, under  a  statute  providing  for  the  ap- 
pointment of  disinterested  persons,  "nono 
of  whom  shall  be  residents  or  owners  of 
property  upon  or  adjoining  the  line  of  siieli 
railroad."  Newbecker  v,  Susquehanna  R. 
Co.  1  Pearson  (Pa.)  57.  But  the  court  said 
that  the  situation  of  this  viewer's  property, 
if  known  by  it,  would  very  properly  have  in- 
fluenced itis  discretion  in  making  the  ap- 
pointment; but  that  it  was  no  more  a  legal 
bar  than  would  have  been  the  fact  that  tlio 
viewer  claimed  damages  on  account  of  stone 
or  gravel  dug  by  the  company  on  his  prem- 
ises, where  the  same  were  situated  many 
miles  from  the  line  of  the  railroad. 

Vil.  Residents  and  taxpayers. 

It  has  been  held  that  at  common  law,  as 
against  a  challenge  for  cause,  a  resident  and 
taxpayer  of  the  city  is  disqualified  as  a 
juror  to  assess  damages  and  benefits  for 
the  taking  of  property  by  the  city  under 
eminent  domain.  Portland  v.  Kauim,  5  Or. 
362. 

And  in  Elliott  v.  Wallowa  County,  57  Or. 
236,  109  Pac.  130,  Ann.  Cas.  1913  A,  117, 
the  court  said  that  in  civil  cases  it  was  the 
uniform  rule  that  a  taxpayer  was  not  a 
qualified  juror  In  any  ease  in  which  the 
county  was  liable  to  pay  the  judgment  re- 
covered. 

The  proposition  that  a  taxpayer  of  a 
corporation  liable  for  damage  in  eminent 
domain  proceedings  is  not  a  disinterested 
party,  so  as  to  be  qualified  to  assess  the 
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ed.  The  statute  is  Dot  at  variance  with 
and  did  not  affect  the  rule.  The  principle 
that  a  eommoii'law  right  existing  at  the 
d&te  of  the  enactment  of  a  statute  relat 
ing  to  the  same  subject  is  not  taken  awaj 
by  the  statute,  unless  its  language  clcarlj 
&nd  directly  so  providcb,  or  it  is  inescapa- 
bly repugnant,  applies. 

A  serious  question  is,  Did  the  appellant 
dispense  with  the  qualiflcation  of  disinter- 
estedness On  the  part  of  the  two  commis 
sioners?  It  raised  no  objection  to  their 
competency  prior  to  or  through  the  pro- 
tracted hearing  before  them.  It  first  raised 
the  question  upon  the  hearing  by  the  com- 
mon council  of  the  objections  to  the  con- 
firmation of  the  report.  The  court  ac- 
quired jurisdiction  of  the  subject-matter 


and  the  persons,  and  the  appointment  of  the 
interested  persons  as  commissioners  was  not 
a  jurisdictional  error.  Be  Baker,  173  N.  Y. 
249,  05  N.  E.  1100;  Re  New  York,  W.  S.  &. 
B.  R.  Co.  35  Hun,  575.  It  was,  however, 
the  duty  of  the  court  to  appoint  as  commis- 
sioners competent  and  qualified  persons. 
The  statute  placed  no  right  of  interference 
or  responsibility  therein  upon  the  persons 
interested  in  the  proceeding  or  the  city  of 
Rochester.  The  appellant  was  not  negli- 
gent in  failing  throughout  the  proceeding 
t.>  search  into  the  qualifications  of  the  com- 
missioners, inasmuch  as  it  was  not  under 
any  duty  in  that  regard.  The  appointment 
was,  in  effect,  an  adjudication  that  the  per- 
sons appointed  were  eligible  under  the  pro- 
TiBions  of  the  statute  and  the  common  law. 


damages,  is  supported  also  by  the  cases  of 
Pond  T.  Milford,  35  Conn.  32 ;  New  Boston's 
Petition.  49  N.  H.  328:  Nashua's  Petition, 
12  N.  H.  425 ;  and  Mitchell  v.  Holderness, 
29  N.  U.  523.  In  the  latter  case,  however, 
it  was  held  that  a  commissioner  who  re- 
sided in  a  near-by  town  which  would  be  con- 
siderably benefited  by  the  construction  of 
a  highway,  and  mi^t  be  required  eventually 
to  bear  part  of  its  coat,  waa  not  diaqtuilified 
on  account  of  interest  from  participating 
in  iletermining  the  question  whether  the 
road  should  be  laid  out,  provided  he  did 
not  take  part  in  determining  the  subsequent 
'luestion  as  to  whether  his  town  should  bear 
[«rt  of  the  cost,  under  a  statute  rendering 
towns  in  the  vicinity  liable  to  bear  part 
of  the  expense. 

In  NaaliuR's  Petition,  12  N.  H.  425,  a 
statutory  provision  that  if  any  of  the  com- 
misiioners  were  "interested  in  the  road 
prayed  for"  he  should  not  serve,  was  re- 
garded as  controlling  upon  an  application 
for  the  discontinuance  of  a  road,  the  court 
Hying  that  the  spirit  of  the  act  applied 
to  soeb  eases;  but,  even  if  the  statute  was 
nlent  on  the  matter,  the  commissioner 
would  be  incompetent  upon  general  princi- 
ples, where  his  interest,  however  remote, 
niKht  be  affected;  and  that  as  a  citizen 
of  the  town,  he  wofuld  be  relieved  from  any 
tax  for  keeping  the  road  in  repair  if  it  were 
discontinued. 

And  in  New  Boston's  Petition,  4D  N.  H. 
328.  where  part  of  the  expense  was  assessed 
tiT  the  county  commissioners  to  a  town  bene- 
fits by  the  construction  of  the  hifrhway,  it 
vat  held  that  a  cmnmissioner  who  was  a 
stockholder  in  a  corporation  doing  business 
and  payinfr  taxes  in  that  town  was  dis- 
qiulified  from  acting  in  the  proceedings,  be- 
<iu8e  his  corporation  would  receive  pecun- 
ian-  advantages  from  the  laying  out  of  the 
highway,  and  because  as  a  taxpayer  it  was 
interested  in  the  amount  of  the  assessment 
to  the  town.  It  was  said  that  the  statute 
w»8  peremptory;  if  one  of  the  commissioners 
^  interested',  he  should  not  serve.  The 
jndfnnent  rendered  upon  report  of  the  cotn- 
Biisiooers  was  set  aside,  although  it  ap- 
pears there  were  three  commissioners,  and 
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that  their  decision  in  favor  of  laying  out 

the  highway  was  unanimous. 

In  Portland  v.  Kamm,  supra,  where  it  was 
held  that  a  resident  and  taxpayer  in  a  city 
was  disqualified  as  a  juror  to  assess  dam- 
ages and  benefits  for  the  opening  of  a  street, 
the  court  said,  in  regard  to  the  argument 
that  all  tax|iayers  of  the  county  might  have 
an  interest  in  a  case  where  the  county  was 
a  party,  and  that  every  taxpayer  of  the 
state  might  have  a  remote  pecuniary  inter- 
est in  the  event  of  an  action  for  a  fine  or 
forfeiture,  that  it  was  only  necessary  to 
pass  upon  the  question  before  it;  and  that 
in  this  instance  jurors  might  have  been  ob- 
tained outside  of  the  corporate  limits  of 
the  city,  against  whom  the  objection  of  in- 
terest could  not  have  been  urged.  Quoting 
from  an  earlier  decision  of  the  court,  it 
was  said  that  the  theory  of  trial  by  jury 
is  that  jurors  shall  stand  absolutely  in- 
difTercnt  between  the  parties ;  that  they 
shall  be  as  free  from  interest  or  prejudice 
as  it  is  possible  to  be;  and  jurors  who  were 
taxpavers  were  directly  responsible  for_  a 
ratabie  proportion  of  whatever  verdict 
might  be  rendered  against  the  city. 

Residence  in  a  city  seeking  to  acquire  land 
by  eminent  domain,  irrespective  of  the  mat- 
ter of  taxation,  has  been  held  to  disqualify 
a  commissioner  in  the  proceedings.  Re 
Rochester,  31  N.  Y.  S.  R.  75,  10  N.  Y.  Supp. 
436,  where  it  was  held  that  residents  of  the 
city  were  disqualified  as  commissioners  to 
determine  the  amount  of  compensation  to  be 
paid  by  the  city  for  land  taken  for  park 
purposes;  and  the  court  said  that  the  fact 
that  it  was  not  shown  that  they  were  tax- 
payers was  not  material;  that  at  common 
law.  the  incompetency  existed  because  of 
residence  within  the  locality,  and  that  there 
might  be  an  interest  not  created  by  finan- 
cial responsibilitv  which  the  law  reeojjnized 
as  sufficient  to  disqnalifv  them.  Also  that 
the  fact  that  the  legislature  has  struck  out 
the  word  "disinterested"  from  the  statute 
did  not  make  inhabitants  of  the  city  compe- 
tent who  were  not  before  competent,  in  the 
absence  of  a  statute  removing  the  incompe- 

**(S^*the  other  hand,  there  are  a  number 
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The  appellant  here  it  npon  ground  differ- 
ent from  that  upon  which  stood  the  appel- 
lants in  Re  New  York,  W.  S.  &  B.  B.  Co. 
anpra,  wherein  the  latter  aaaumed  the  duty 
of  informing  themaelTeB  in  regard  to  the 

Snalifications  of  the  disqualified  appointee 
J  propoaing  him  and  suggesting  his  ap- 
pointment. Waiver  is  usually  a  matter  of 
intention  as  indicated  by  the  language  or 
conduct,  and  Icnowledge,  actual  or  construc- 
tive, of  the  existence  of  the  right  or  condi- 
tion alleged  to  have  been  waived  is  an 
essential  prerequisite  to  its  relinquishment. 
Jewell  T.  Jewell,  84  Me.  304,  18  L.R.A. 
473,  24  AtL  858;  Vyvyan  t.  Vyvyan,  30 
Beav.  66,  4  DeG.  F.  &  J.  183,  31  L.  J.  Cb. 
N.  S.  168,  8  Jur.  N.  S.  3,  6  L.  T.  N.  S.  611, 
10  Week.  Rep.  170.  The  appellant  did  not 
know  of  the  interests  of  the  commissioners 
in  the  proceeding  until  after  the  award  was 
madc^  uid  we  conclude  that  it  did  not 
waive  their  incompetency. 

Upon  the  hearing  before  the  commission- 
ers the  respondent  introduced  testimony 

of  cases  holding  that  the  interest  of  one  as 
a  taxpayer  of  a  town  or  county  liable  for 
(lamagee  in  eminent  domain  proceedings  is 
too  remote  to  disqualify  him  as  a  commis- 
sioner or  juror  to  assess  the  damsges.  But 
frcquoitly  these  cases  have  been  decided 
under  special  statutory  provisions  making 
sucli  parties  competent.  For  instance,  in 
Johnston  v.  Rankin,  70  N.  C.  S50,  it  was 
said  that  while  no  man  may  be  a  judge  or 
juror  in  an  action  in  which  be  is  interested, 
that  remote  and  indirect  interest  which 
every  person  has  in  an  action  by  reason  of 
his  residence  within  the  municipality,  which 
is  a  party  to,  or  interested  in,  tho  action, 
has  never  been  held  to  disqualify  bim  as 
either;  that  otherwise  a  jnstiL'e  of  the  peace 
or  jurlge  living  in  a  town  or  county  could 
never  hear  an  action  in  which  the  town  or 
county  was  a  party.  But  the  statute  in 
tliflt  case  provided  that  compensation  should 
be  assessed  by  a  jury  composed  of  citizons 
of  the  town. 

It  has  been  said  that  it  is  competent  for 
the  Iej;islature  to  provide  that  the  interest 
of  a  person  merely  as  a  corjroi-ator  or  a 
taxpayer  of  a  municipal  corporation  should 
not  constitute  a  disqualification  as  juror, 
.iud;ic,  or  commissioner,  in  an  action  where 
the  corporation  is  a  party;  that  public  pol- 
icy and  tlie  interests  of  the  case  require 
t)iis;  and  that  the  ground  upon  which  such 
rulings  are  usually  placed  is  titat  such  an 
interest  is  so  remote,  indirect,  and  slight 
that  it  may  be  fairly  supposed  to  be  in- 
capable of  affecting  the  judgment  or  in- 
fluencing the  conduct.  Minneapolis  v,  Wil- 
kin, 30  Minn.  140.  14  N.  W.  581.  For  other 
eases  approving  the  above  rule,  see  McKus- 
iek  V.  Stillwater,  44  Minn.  372.  46  N.  W. 
rfifl;  Illinois  C.  R.  Co.  v.  Swalm,  83  Mias. 
631.  36  So.  147;  State,  Bowker.  Prosecutrix, 
V.  Wright,  54  N.  J.  L.  130.  23  Atl.  116.  The 
court  in  the  latter  case  said  that  residents 
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in  proof  that  tbe  building  of  the  appellant 
encroaclied  about  4  feet  upon  Frank  street 
OS  actually  laid  out,  as  releruit  to  the  de- 
termination of  tbe  compensation  to  be 
awarded  tiie  appellant.  'Ibe  appellant  now 
asserts  that  the  admission  of  tiw  testimony 
was  error  on  the  part  pf  the  commissioners, 
in  that  ownership  of  or  title  to  the  4  feet 
cuuld  not  be  tried  in  the  proceeding.  We 
are  of  tbe  opinion  that  no  cocception  nor 
the  form  of  the  award  presents  the  ques- 
tion, which,  tb«efore,  is  not  dedded  or  con- 
sidered. 

A  careful  scrutiny  of  the  record  does  not 
disclose  any  exception  which  requires  dis- 
cussion in  this  opinion. 

The  orders  should  be  reversed  and  pro- 
ceedings remitted  to  the  County  Courts  with 
directions  to  appoint  other  commissioners, 
with  costs  to  appellant  in  all  courts. 

Cullen,  Ch.  J.,  and  Werner.  Willard 
Bartlctt,  HIscock,  Chase,  and  Hogan, 

J  J.,  concur. 

were  rightly  supposed  to  have  a  greater 
knowledge  of  the  facts  they  must  decide 
than  nonresidents,  and  their  interest  as  tax- 
payers bad  by  long  usage  been  regarded  as 
too  remote  and  small  to  disqualify  them  on 
the  ground  of  interest. 

The  view  taken  by  the  early  Massachu- 
setts and  Maine  cases  was  that  the  fact  that 
n  commissioner  bad  a  remote  and  contingent 
interest  in  the  establishment  of  a  highway, 
by  reason  of  being  a  taxpayer  in  the  town 
through  which  it  passed,  did  not  disqualify 
him  to  act  in  tbe  proceedings.  Wilbraham 
V.  Hampden  County,  11  Pick.  322;  Canvers 
V,  Essex  County,  2  Met.  185;  Andover  T. 
Oxford  County,  86  Me.  185,  29  Atl.  982. 

In  Danvers  v.  Essex  County,  supra,  tbe 
court  said  that  this  view  was  rendered  the 
stronger  because,  after  the  decision  in  the 
Wilbraham  Case,  it  had  been  provided  by 
statute  that  if  a  commissioner  resided  in  a 
town  through  which  the  road  was  to  pass, 
another  should  be  called  in  his  place,  and 
the  interest  of  a  resident  inhabitant  was 
greater  than  that  of  a  mere  nonresident 
holder  of  real  estate  liable  to  taxation. 

And  in  Andover  v.  Oxford  County,  supra, 
it  was  said  that  prima  facie  tbe  interest  of 
a  taxpayer  would  be  against  the  building 
of  the  road;  but  that  as  a  taxpayer  in 
any  other  town  of  the  county,  his  apparent 
interest  would  be  in  tbe  same  direction,  for 
tbe  county  would  be  liable  to  pay  damages 
for  land  taken ;  and  if  liability  to  pay  taxes 
that  might  be  applied  to  the  building  of  a 
highway  was  a  test  of  disqualification,  no 
citizen  of  the  county  could  act  as  a  eom- 
missioner  in  such  proceedings;  but  that  lia- 
bility for  taxation  for  public  works  is  not 
such  an  interest  as  disqualifies  action  in 
their  construction. 

But  the  rule  laid  down  in  Wilbraham 
V.  Hampden  County,  supra,  that  a  taxable 
resident  was  not  disqualified,  was  changed 
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uy  statute,  providing  that  a  commiBSioner 
^'hall  be  disqualified  from  aetiDg  in  respect 
to  a  rood  if  any  part  of  it  lies  within  the 
town  in  which  he  reside*.  Hall  v.  Thaver. 
1U5  Mass.  219,  7  Am.  Rep.  513;  Tolland 
V.  Berkshire  County,  13  Gray,  12. 

Hie  above  statute  has  been  construed  not 
to  disqualify  a  commissiouer  from  acting  in 
proceedings  to  lay  out  a  highway,  where  the 
highway  was  entirely  outside  of  the  town 
in  which  he  resided,  but  extended  to  its 
litpitit  and  connected  with  a  road  leading 
into  the  town  (Monterey  v.  Berkshire  Coun- 
ty, 7  Cush.  394 )  ;  or  where  the  question  of 
the  convoiience  and  necessity  of  the  road 
had  been  determined  by  a  competent  board, 
the  termini  and  various  intermediate  points 
fixed.  BO  that  the  road  might  be  considered 
as  divided  into  sections,  and  the  commis- 
sioner acted  in  the  location  of  the  road  in 
a  section  in  which  he  had  no  interest,  al- 
though he  resided  in  a  town  through  which 
it  passed  (Rutland  r.  Wwcester  County, 
20  Pick.  71). 

In  Boston  ft  A.  R.  Co.  t.  Hampden  County, 
116  Mass.  73,  it  was  held  that  a  special 
commissioner  was  property  called  upon  to 
ict  in  place  of  a  county  c(»nmis8ioner  in 
proceedings  to  alter  a  railroad  and  street 
crossing,  where  the  latter  resided  in  the 
town  in  which  the  crossing  was  located. 
The  statute,  the  court  said,  expressly  pro- 
tided  that  if  any  part  of  the  road  upon 
which  the  ctmnty  commissioners  were  to 
act  lay  within  a  town  in  which  either  of 
them  resided,  he  was  disqualified,  unless  a 
board  could  not  he  organized  without  him. 

To  the  same  effect  is  Haverhill  Bridge 
Proprs.  r.  Essex  County,  103  Mass.  120,  4 
Am.  Rep.  618,  holding  that  a  special  com- 
missioner was,  under  the  Massachusetts  stat- 
tiLe,  properly  substituted  in  proceedings  to 
lay  out  a  bridge  as  a  highway,  in  place 
of  a  commissioner  who  was  an  inhabitant 
of  a  town  in  which  the  bridge  was  located. 

Also  the  disqualifying  provision  of  the 
jfassachusettB  statute  relating  to  highways 
■Q  case  of  a  resident  conunissioner  has  been 
held  not  to  disqualify  a  commissioner  who 
*a8  a  resident  of  a  town  authorized  by  stat- 
ute to  remove  a  dam  which  obstructed  drein- 
Vfi,  althon^rb  the  act  authorizing  the  re- 
mova]  provided  that  damages  should  be 
w'pswd  "in  the  same  manner**  as  in  the  case 
>f  the  laying  out  of  highways.  Phillips  v, 
Middlespj  County,  122  Mass.  258.  The  court 
said  that  the  phrase  "in  the  same  manner" 
>neant  fey  the  same  proceedings,  so  far  as 
th«T  were  applicable,  and  that  the  judgment 
"f  the  commissioners  in  the  matter  of  re- 
ntovel  of  the  dam  was  to  be  exercised  on 
an  entirely  different  question  from  that  in 
the  statute  relating  to  highways,  and  a  dia- 
qualifieation  in  the  latter  statute  would  not 
apph-. 

Under  a  statute  requiring  the  appoint- 
ment of  "indifferent  persons,"  freeholders  of 
a  city  have  been  held  incompetent  to  esti- 
mate damages  to  pavements  in  the  city  by 
the  laying  of  pipes,  the  argument  being 
that  aa  the  houses  of  proprietors  were  as- 
Kssed  for  pavements  opposite  their  lots, 
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the  more  that  was  obtained  from  the  county, 
the  less  the  freeholders  would  be  called  upon 
to  pay.  New  York  v.  Manhattan  Co.  1 
Gaines,  607.  The  principal  contention  was, 
however,  as  to  whether  the  objection  had 

In  Parsed  v.  State,  80  N.  J.  L.  530,  it 
was  held  that  residents  and  taxpayers  of  a 
township  in  which  a  proposed  road  was 
located  were  not  disfjualified  to  assess  the 
damages,  under  a  statute  providing  that  no 
one  should  be  appointed  through  whose 
lands  the  road  passed,  or  who  was  objec- 
tionable for  any  other  reason  which  the- 
court,  in  its  discretion,  deemed  sufficient, 
regard  being  had  to  the  appointment  of 
persons  in  the  townships  where  the  road 
was  to  i>e  laid.  The  latter  provision  thi- 
court  held  required  the  appointment  of  sur- 
veyors of  the  township  in  which  the  road 
was  located,  unless  there  was  some  reason 
which,  in  tiie  exercise  of  sound  diseretionr 
the  court  thought  should  prevent  tlieir  ap- 
pointment; and  the  mere  fact  that  they 
'were  taxpayers  in  tiie  township,  it  was  held, 
would  not  warrant  a  refusal  to  appoint 
tliem. 

Where  the  owners  of  adjacent  property,, 
and  not  the  inhabitants  of  a  city  generally, 
are  assessed  for  taking  land  for  a  street, 
a  juror  is  not  disqualified  to  act  in  the  pro- 
ceedings merely  because  he  is  a  resident  of 
the  city, — at  least,  under  a  statute  provid- 
ing that  freeholders  and  inhabitants  of  the 
city  should  be  competent  jurors  in  any 
cause  in  which  the  trustees  (who  had  the 
power  of  highway  CMnmissioners)  were  a 
party,  notwithstanding  any  remote  interest 
which  they  might  have  as  members  of  the 
town  corporation.  Brooklyn  v.  Patchen,  8 
Wend.  47. 

And  in  Baltimore  &  Q.  R.  Co.  t.  Pitts- 
bui^f.  W.  &  K.  R.  Co.  17  W.  Va.  812,  it  was 
said  that,  under  a  statute  providing  that  no 
one  should  be  incompetent  as  a  juror  be- 
cause he  was  an  inhabitant  of  the  town,  or 
liable  to  county  levies,  a  juror  in  condemna- 
tion proceedings  by  one  railroad  against 
another  was  not  disqualified  on  account  of 
the  fact  that  he  was  a  citizen  and  taxpayer 
of  the  county  in  which  the  land  sought  to"  be 
acquired  was  located. 

The  fact  that  one  is  an  inhabitant  of  » 
town  seeking  to  condemn  land  does  not  dis- 
qualify him  as  a  juror  in  proceedings,  where 
the  Code  provides  that  the  interest  of  a 
juror  as  a  member  or  citizen  of  a  munici- 
pality shall  not  be  a  ground  of  challenge, 
and  the  statute  under  which  the  proceedings 
are  had  provides  for  the  same  right  of  chal- 
lenge as  in  other  civil  cases.  Warner  t. 
Gunnison,  2  Colo.  App.  430,  31  Fac  288. 

In  Rex  T.  Olace  BaT>  24  Can.  Iaw  Times 
Occ.  N.  140,  36  N.  S.  456,  it  was  held  under 
statute  that  a  rate  payer  of  the  town  was 
not  an  interested  person,  so  as  to  disquali- 
fy him  from  acting  in  the  making  of  an 
award  for  proper^  taken  by  the  town  un- 
der eminent  domain. 

It  has  been  held  that  the  facts  that  one 
is  a  resident  of  a  city  which  is  largely  in- 
terested as  a  shareholder  and  creditor  of 
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a  railroad  company,  and  that  he  pays  taxes 
upon  his  income  in  said  city,  but  has  no  real 
I'state  therein,  does  not  disqualify  him  as 
an  arbitrator  in  proceedings  by  the  company 
to  take  land  under  eminent  domain.  Re 
AlcQuiUan,  12  Out.  Pr.  294. 

Where  a  taxpayer  conv^  hia  property 
before  aeting  as  a  commissioner  to  lay  out 
a  highway,  and  would  not,  under  the  cir- 
cumstances, be  liable  for  taxes  assessed  for 
its  construction,  he  is  not  disqualified  as 
a  commiBei<HieT.  Gray  t.  Middletown,  S6  Vt. 
56. 

The  objection  to  a  juror  to  assess  dam- 
a^L's  against  a  city  on  account  of  a  change 
of  street  grade,  on  the  ground  that  he  is  a 
taxpayer,  cannot  be  raised  by  the  city,  since 
his  interest,  if  any,  is  in  its  favor.  Conk- 
lin  V.  Keokuk,  73  Iowa,  343.  35  N.  W.  444. 

See  also  cases  under  subd.  X.,  infra. 

T'//7.  Oivn«rsh(p  of  land  affected  by  the 
proecedtnga. 

The  fact  tliat  one  is  the  owner  of  land 
whicli  it  is  proposed  to  take  under  eminent 
domain,  or  which  is  likely  to  be  asse^^scd  on 
account  of  an  improvement  therefor,  has 
generally  been  held  a  disqualification.  But 
in  applyinfr  particular  statutes,  there  has 
arisen  considerable  conflict  in  this  regard. 
For  instance  in  State.  Coward.  Prosecutor,  v. 
North  Plainfield,  63  N.  J.  L.  61.  42  Atl.  805, 
it  was  held  that  a  commissioner  in  proceed- 
ings to  open  a  street  was  not  disqualified 
because  he  owned  lots  situated  a  hundred 
feet  beyond  the  area  of  the  benefit  as  fixed 
by  the  commissioners,  although  apparently 
one  of  the  duties  of  the  commiAsioners  was 
to  determine  how  far  the  benefit  of  the  im- 
provement extended,  and  con.soquently  to 
determine  whether  the  lots  of  the  commis- 
sioner in  question  were  benefited.  But  the 
court  said  that  the  statute  required  that 
the  commissioners  should  be  responsible 
freeholders  of  the  borough;  and  that  being 
so,  tliey  were  necessarily  requirwl  to  deter- 
mine whether  or  not  the  area  of  benefit  in- 
cluded the  lands  they  owned,  no  matter  in 
what  part  of  the  boroufrh  they  mijrht  be 
located:  and  unless  it  clearly  appeared  that 
the  determination  was  not  justified  by  the 
factR.  their  ronelusion  on  this  point  was 
not  to  be  interfered  with. 

And  in  Foot  v.  Stiles,  57  N.  Y.  3B9,  the 
oourt  declared  the  law  to  be  that  the  stat- 
utory duties  of  a  eommisaioncr  of  highways 
in  timt  state  were  not  such  as  at  common 
law  disqualified  the  commissioner  from 
acting  in  proceedings  to  lay  out  a  highway, 
nlthough  he  owned  land  over  which  the  high- 
way passed.  The  commissioners,  it  was 
said,  had  no  power  to  assess  damages,  but 
could  only  apply  for  authority  to  summon 
a  jury;  they  could  simply  meet  and  "hear 
reasons"  for  or  against  laying  out  the  high- 
way, and  file  their  report  with  the  town 
clerk.  The  ease,  however,  was  one  of  tres- 
pass by  a  landowner,  the  defendant  justify- 
ing  that,  a«  overseer,  he  had  removed  ob- 
structions from  the  highway;  and  the  court 
mid  that  if  it  was  wrong  tn  the  view  above 
47  L.IUl.(N.S.) 


indicated,  this  action  could  not  be  main- 
tained, because  the  proceedin;^  could  not 
be  treated  as  a  nullity,  but  action  should 
have  been  brought  to  set  them  aside. 

In  People  ex  rel.  Tompkins  v.  Landreth, 
1  Hun,  644,  also,  although  the  decision  ap- 
parently rests  upm  the  ^ound  of  laches, 
the  court  indicated  that  it  was  of  opiniixi 
that  a  highway  commissioner  might  partici- 
pate in  laying  out  a  highway  over  his  own 
land.  It  was  said  that  such  commissitmers, 
like  assessors,  must  act  in  matters  in  which 
they  have  a  pecuniary  interest;  that  roads 
must  be  laid  out  and  taxes  must  be  assessed, 
and  the  injustice  that  may  be  done  must  be 
borne,  or  roads  cease  to  be  laid  out  and 
taxes  assessed;  that  the  statute  makes  no 
provision  for  substituting  another  in  place 
of  a  highway  commissioner,  and  if  the  in- 
terest of  the  public  demands  a  highway 
over  his  land,  how  can  it  be  laid  out  if  he 
cannot  act?  But  the  damages  were  assessed 
by  other  commissioners,  appointed  by  the 
court,  upon  application  of  the  highway  com- 
missioners. 

And  in  Re  Southern  Boulevard,  3  Abb. 
Pr.  N.  S.  447,  upon  the  ground  that  high- 
way commissioners  perform  duties  of  an 
administrative  or  quasi  judicial  nature,  and 
that  the  maxim  that  no  one  shall  be  a  judge 
in  his  own  cause  applied  only  to  judicial 
officers,  it  was  held  that  under  statutes  pre- 
scribing only  that  commissioners  should  be 
residents  of  the  county,  a  commissioner  in 
eminent  domain  proceedings  was  not  dis- 
qualified because  ne  owned  land  taken  for 
the  construction  of  a  highway,  althouf^  it 
appears  that  the  duties  of  the  commissioners 
were  to  estimate  and  apportion  the  damages. 
The  court  said,  however,  that  the  commis- 
sioner objected  to  did  not  act  in  the  ap- 
praisement of  his  own  land:  that  at  common 
law  a  majority  of  the  commissioners  were 
authorized  to  exercise  the  pom'crs  and  dutien 
confided  to  them,  and  also  that  the  objection 
should  l)ave  been  made  at  the  time  of  the 
appointment  of  the  commissioner. 

To  a  similar  effect  is  Thompson  v.  Love. 
42  Ohio  St.  61,  where  under  a  statute  re- 
quirins  that  in  the  laying  out  or  alterin:; 
of  hi<:hways,  the  county  commissioner  should 
appoint  three  disinterested  freeholilers  as 
viewers  to  assess  damages  and  benefits  and 
report  to  the  commissioners,  and  that  the 
latter  should  "if,  in  their  opinion,  public 
utility  rpqiiirrd  it,"  enter  an  order  that  the 
improvi'inent  he  made,  it  was  held  that  a 
nonunissioner  was  not  disqualified  to  act  in 
the  jiroceedings  because  he  owned  land  sub- 
ject to  assessment  for  benefits,  and  after  the 
filing  of  the  viewers'  report,  but  before  final 
order  for  the  improvement,  bad  signed  the 
petition  therefor.  Tlie  court  took  the  view- 
that  the  proceedings  of  the  commissionerti 
up  to  and  including  the  entering  of  the  or- 
der were  not  of  a  judicial  nature.  It  also 
said  that  it  did  not  appear  but  that  the 
other  two  commissioners  were  not  as  much 
disqualified  as  the  one  in  question,  and  it 
seemed  to  be  admitted  that  he  could  act  if 
it  was  a  neceaetfy  that  he  should;  that  tfaia 
was  conclusive  up<m  the  matter,  but  that. 
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upon  principle,  the  facts  did  not  sliow  a  dis- 
ilualiKration. 

A  statute  providing  for  the  appointment 
of  disinterested  freeholders,  none  of  whom 
shall  be  owners  of  property  "upon  or  ad- 
joining the  line"  of  a  railroad,  to  assess 
ilaniagee  from  its  construction,  does  not,  as 
matter  of  law,  diaqualify  one  whose  land 
does  not  touch  the  railroad^  but  is  located 
three  quarters  ot  m  mile  tfaerefnxn.  New- 
bcckcr  V.  Suaqnehanna  R.  Co.  1  Pearson 
(Pa.)  67. 

In  one  Pennsylvania  case  it  seems  to  "have 
been  hold  that  a  report  of  viewers  of  high- 
ways waa  not  invalidated  because  two  of 
the  viewers  owned  land  across  which  the 
road  passed.  Re  Nebon'a  Mill  Road,  2  Leg. 
Op.  (Fa.)  54,  cited  in  25  Am.  Dig.  Century 
(•d.  col.  1297. 

But,  as  stated  above,  the  weight  of  author- 
ity is  apparently  that  an  owner  of  land  af- 
fected by  the  proceedines  is  disqualified  to 
act  as  a  commissioner  therein:  Re  KoCREa- 
TF.B  (holding  owner  of  land  subject  to  as- 
bessoient  disqualified) ;  Re  Road,  8  Del.  Co. 
Rep.  79  (holdinK  that  a  landowner  along 
whose  division  line  a  proposed  highway 
passed  was  disqualified  as  a  viewer);  Re 
Street,  4  Luzerne  Leg.  Reg.  464  (holding 
that  an  owner  of  property  liable  to  assess- 
ment for  benefits  for  the  opening  of  a  street 
was  disqualified  as  a  viewer,  although  it 
might  eventually  be  found  by  a  disinterest- 
ed  jury  that  his  property  was  not  so  bene- 
fited as  to  subject  it  to  assessment) ;  Re 
Main  Street,  137  Pa.  500.  20  Atl.  711 
(holding  that  an  owner  of  property  subject 
to  assessment  for  widening  of  a  street  was 
dinqualifled  as  a  viewer  to  assess  damages 
and  benefits,  although  the  property  was  lo- 
ralrd  on  another  part  of  the  street)  :  State 
V.  Delesdernier,  31  Me.  473  (holding  that 
an  owner  of  land  taken  for  a  highway  was 
incompetent  to  pass  upon  the  question  of 
its  necessity  or  convenience,  or  to  accept  the 
return  of  a  committee  locating  the  road)  ; 
State,  Winans,  Prosecutor,  v.  Crane,  36  N. 
J.  L.  394  (holding  a  commissioner  appointed 
to  lay  out  a  highway  and  assess  damages 
and  benefits  disqualified  because  of  owner- 
ahiji  of  land  assessed  for  benefits)  ;  Wilson 
..  Burr  Oak,  S7  Mich.  240.  49  N.  W.  572 
(holding  that  one  financially  interested  in 
the  laying  out  of  a  proposed  highway,  by 
reason  of  the  ownership  of  land  near  the 
mme.  waa  disqualified  to  act  in  the  proceed- 
ines)  :  Bradley  v.  Frankfort,  99  Ind.  417 
(holding,  under  statute  requiring  that,  if 
any  commissioner  waa  interested,  he  should 
be  incompetent,  that  one  who  was  financially 
interested  in  the  opening  of  a  street,  ow- 
ing to  ownership  of  property  upon  it  which 
would  be  benefited  ther«)y,  was  disqualified 
aH  a  commissioner  in  the  proceedings) 
State,  Kingsland,  Prosecutor,  v.  Union  Twp. 
37  N.  J.  L.  2fi8  (holding  that  the  interest  of 
a  commissioner  on  account  of  ownership  of 
land  subject  to  assessment  for  improvement 
of  a  highway  waa  a  ground  for  setting 
aside  tlie  proceedings) . 

Ownership  of  property  liable  to  assess- 
Binit  will  disqualify  a  commissioner  in  em- 
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inent  domain  proceedings,  under  a  statute 
providing  that  if  any  commissioner  is  spe- 
cially interested  in  a  proposed  special  as- 
sessment, he  shall  be  disqualified  from 
serving  in  that  case.  Hunt  v.  Chicago,  60 
111.  183. 

In  State,  Winans,  Prosecutor,  v.  Crane, 
supra,  it  was  said  that  the  interest  of  a 
landowner  whose  property  was  assessed  for 
benefits  for  the  laying  out  of  a  highway 
was  very  different  from  that  of  a  mere  gen- 
eral taxpayer,  which  in  some  cases  from  ne- 
cessity might  be  disregarded,  or  could  be  re- 
lieved against  by  the  legislature. 

In  State  v.  Conover,  7  N.  J.  L.  203,  the 
court  approved  the  setting  aside  of  the  re- 

fiort  of  the  proceedings  of  freeholders  in 
aying  out  a  highway  where  one  of  the  par- 
ties was  an  owner  of  land  through  which 
•the  road  ran,  and  participated  in  the  pro- 
ceedings, but  did  not  sign  the  report. 

It  has  been  held,  however,  that  the  fact 
that  a  commissioner  owns  land  adjacent  to, 
but  not  crossed  by,  a  proposed  highway,  does 
not  create  such  an  interest  on  his  part  in 
its  establishment  as  to  render  void  proceed- 
ings in  which  he  participated,  although  he  - 
is  also  one  of  the  petitioners  for  the  road. 
Webster  v.  Washington  County,  26  Minn. 
220,  2  N.  W.  697.  It  was  said  that  no 
claim  of  damages  to  the  commissioner  could 
arise  by  reason  of  the  opening  of  the  road; 
that  his  only  interest  was  that  of  an  ad- 
jacent proprietor,  indirectly  benefited  by 
the  proximity  of  a  new  road,  and  the  bene- 
fit he  thus  enjoyed  would  be  participated 
in,  though  perhaps  in  unequal  degree,  by 
proprietors  of  alt  lands  accessible  to  the 
road,  and  to  a  greater  or  less  extent  by  the 
whole  public  that  might  have  occasion  to 
use  it;  that  the  interest  was  not  such  a  di- 
rect and  private  one,  as  distinguished  from 
one  enjoyed  in  common  with  the  public,, 
as,  in  the  absence  of  a  disqualifying  stat- 
ute, would  make  void  acts  of  the  party  af- 
fected by  it.  , 
It  has  been  held  also  that  since  two  stat- 
utes passed  at  the  same  session  of  the  leg- 
islature, relating  to  the  same  subject,  and 
not  directly  rtipugnant,  may  be  considered 
as  one  enactment,  where  one  of  the  statutes 
provides  for  assessment  of  damages  in  con- 
demnation proceedings  by  three  disinterested 
freeholders,  and  the  other  by  a  jury  of  dis- 
interested freeholders  not  owning  land  with- 
in 1  mile  of  the  contemplated  road,  the 
latter  provision  applied  to  appraisers  un- 
der the  first  act,  so  as  to  disqualify  those 
who  own  land  within  such  distance,  ilcMa- 
bon  V.  Cincinnati  ft  C.  S.  L.  R.  Co.  6  Ind. 
413. 

A  commissioner  is  disqualified  to  act  in 
proceedings  to  vacate  a  highway  where  he 
owns  land  on  eacli  side  thereof,  and  the  ab- 
solute title  to  the  land  forming  the  highway 
would  revert  to  him  upon  the  discontinu- 
ance of  the  road.  People  ex  rel.  Thompson 
V.  Belden,  132  App.  Div.  558,  116  N.  Y.  Supp 
920. 

1'hc  Indiana  statute  provides  that  one 
who  is  the  owner  of  land  along  a  proposed 
highway  shall  be  incompetent  aa^  viewer 
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thereof.  Daggy  v.  Green,  12  Ind.  303,  hold- 
ing the  reporTof  diBanalifled  viewera  a  nul- 
lity. 

Attention  is  called  in  thia  connection  to 
the  fact  that  such  caaea  aa  Bickford  t. 
Franconia.  73  N.  H.  194.  60  AtL  08,  and 
Kieckenapp  t.  Wheeling,  04  Minn.  647,  67 

X.  W.  662,  holding  that  the  proceedings  for 
the  eBtablishment  of  a  highway  were  not 
abBoIutely  void,  hut  only  voidable,  because 
of  the  pai'ticipation  of  one  who  owns  land 
croBsed  by  the  highway,  apparently  aasume 
that  such  ownership  disqualiflea  the  party 
to  act  in  the  procet'dinga. 

Although  a  atatute  authorizing  the  estab- 
lishment of  a  drainage  district  provides 
only  for  the  app*ointmcnt  of  "competent  per- 
sona as  comm  igsioners"  in  the  proceedings, 
one  is  disqualilicd  to  act  as  commissioner 
^vhose  wife  owns  iand  in  the  proposed  dis- 
trict, nlfhough,  as  finally  laid  out  by  the 
<>onimi<tsioncrs,  such  lands  are  eicoluded, 
where  they  are  subject  to  overfiow  and  are 
benefited  by  the  improvement,  but,  By  r ca- 
non of  being  excluded,  are  not  required  to 
pay  for  beneflta.  King's  Lake  Drainage  & 
Ijevee  Diat.  v.  Jamtsim,  176  Mo.  5Si7,  75  S. 
"W.  679.  It  was  held  that  the  report  of  the 
commissioners  should  be  set  aside,  a1thouj;1i 
two  of  the  commissioners  who  acted  were 
competent. 

See  also  the  caae  of  Re  Friend,  53  Me. 
387,  under  beading  "Stockholdera,"  infra. 

IX.  Trustees. 

The  fact  that  one  ia  a  trustee  of  a  church 
which,  as  a  corporation,  owns  proprrty  li- 
able to  asscssmpnt  for  the  opening  of  a 
street,  does  not  disqualify  him  from  acting 
aa  commissioner  to  award  damages  and  as- 
seaa  the  expenses  of  the  improvement.  People 
«;x  rel.  Howlett  v.  Syracuse,  63  N.  Y.  291. 
^"he  court  said:  "It  does  not  appear  that 
lie  was  a  pew  owner  or  had  any  pecuniary 
interest  which  would  be  aflfected  hy  an 
.flS808s.nient  of  the  church  property.  The 
title  was  vested  in  the  corporation.  The 
trustees  are  charged  with  the  control  and 
management  of  the  temporalities  of  the 
<'hnreh.  but  are  not  aubject  to  perscmal 
liability  for  its  debts  or  aaaeasments." 

Alao  in  Re  South  7th  Street,  48  Barb. 
]2,  it  was  held  that  the  fact  that  one  held 
aa  trustee  the  legal  title  to  land  taken 
lAider  eminent  domain  did  not  disqualify 
liim  as  a  commissioner  to  estimate  the 
<lamagea,  where  he  has  no  beneficial  in- 
terest in  the  award.  The  court  said 
titat  the  commisFiioner  had  no  interest  in 
the  question  of  damages;  that  he  could  as 
well  act  in  the  aasesament  of  damagea  aa 
town  and  ci^  assessors,  who  assess  the 
property  of  their  own  relatives;  and  that 
any  other  rule  would  be  impossible  in  the 
impartial  management  of  cities  and  towns, 
wliere  many  of  the  questions  are  such  as 
affect  the  private  interest  of  a  large  num- 
ber of  people. 

AUhou}rh  the  two  judges  disagreed  as 
to  whether  one  who  bad  subseribed  for 
stock  in  a  company  to  be  formed  for  canal 
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purposes,  but  had  made  no  payment  at 
that  time,  and  was  never  required  to  pay 
any  instalment,  could  be  considered  a 
stockholder,  so  as  to  disqualify  him  from 
acting  as  juror  in  condemning  land  for  the 
c<Hnpany,  it  was  held  in  Chesapeake  & 
O.  Canal  Co.  t.  Binney.  4  Cranch,  C.  C.  68, 
Fed.  Cas.  Ko.  2,646,  that  even  resiarding 
liim  aa  a  stockholder  he  was  not  disquali- 
fled,  on  account  of  an  equitable  transfer 
of  his  interest,  which  placed  bim  in  the 
position  of  a  mere  trustee. 

See  also  People  ex  rel.  Flint  v.  Cline,  23 
Barb.  197,  under  subd.  XV.,  infra. 

X.  City  offlcera. 

A  member  of  a  city  council  is  not  dia- 
qualified  from  appointment  as  a  commia- 
sioner  of  an  improvement  district  in  the 
city,  under  a  statute  providing  only  that 
commissioners  shall  be  owners  of  real  prop- 
erty in  the  district.  McDonnell  v.  Improve- 
ment Dist.  97  Ark.  334,  133  8.  W.  1126. 

In  State  ex  rel.  Ajidrews  t.  Oahkosh, 
84  Wis.  648,  64  N.  W.  1096,  where  damagea 
for  the  opening  of  a  street  were  assessed, 
according  to  the  city  charter,  by  tiie  board 
of  public  works,  the  court  said  that  the 
mere  fact  that  the  board  of  public  works 
was  composed  of  city  officials  did  not  make 
them  less  fair  or  impartial ;  that  they 
were  acting  under  the  responsibility  of  an 
official  oath,  and  had  no  more  interest  in 
the  matter  than  other  citizena,  and  that 
such  board  was  a  fair  and  impartial  tri- 
bunal to  assess  the  damages. 

The  fact  that  one  is  an  assistant  alder- 
man of  a  town  corporation  which  owns 
property  liable  to  assessment  for  the  open- 
ing of  a  street  does  not  disqualify  him  as 
a  commissioner  to  assess  the  damagea. 
Re  26th  Street,  12  Wend.  203.  It  waa 
said  that  the  corporation  property  did  not 
belong  to  the  council,  nor  did  they  pay 
the  assessment  otherwise  than  nominally; 
that  the  taxes  of  the  commissioner  in  ques- 
tion were  neither  enhanced  nor  diminished 
in  consequence  of  his  office,  and  were  no 
different  from  those  of  any  other  citizen 
of  the  town  who  contributed  as  much  to 
the  public  burden. 

But  in  Pierce  v.  Bangor,  105  Me.  413,  74 
Atl.  1039,  it  was  aaid  that  municipal  of- 
ficers were  not  disinterested  parties  to  as* 
sess  the  value  of  land  taken  by  the  city 
under  eminent  domain;  that  they  were  fi* 
iDincially  interested  in  the  result;  and 
absolutely  ineligible  at  common  law. 

And  in  Re  Ahell,  2  N.  B.  F>q.  Rep.  271, 
under  a  statute  providing  that  arbitrators 
in  eminent  domain  proceedings  should  be 
disinterested,  but  that  no  person  aluwld  b« 
deemed  disqualified  on  account  of  owner- 
ship of  property  subject  to  texation,  it 
was  held  that  an  alderman  of  a  city  seek- 
ing to  acquire  land  by  eminent  domnin  waa 
disqualified.  The  court  said  that  the  city 
council,  consisting  of  the  mayor  and  alder- 
men, had  the  entire  control  of  the  city  gov- 
ernment, including  the  administration  of 
its  fiscal  affairs;  that  it  waa  the  duty  of 
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tbe  alderman  to  guard  the  taxpayers,  and 
to  see  that  the  expenditures  of  the  city 
were  kept  within  proper  limits,  and  as  low 
as  possible,  consiBtent  with  good  goTem- 
ment;  and  though  he  was  under  no  peraonal 
liability)  was  practically  one  of  the  de- 
fendants, and  could  scarcely  be  considered 
as  free  from  a  bias  in  the  direction  in 
which  his  dxxty  to  the  city  led  him. 


XI.  FetUionera. 

There  is  considerable  conflict  of  authori- 
ty upon  the  point  whether  petitioners  for  a 
highway  are  such  interested  parties  as  to 
disqualify  them  to  participate  in  the  pro- 
ceedingB  for  its  eetabUahment.  Part  of  the 
conflict  may  be  due  to  the  differences  in 
statutory  duties  of  the  officers  in  such  pro- 
ceedings; for  instance,  it  appears,  as  be- 
fore stated,  that  a  petitioner  should  be 
disqualified  to  pass  upon  the  question  of 
the  necessity  of  a  highway;  but  if  the  du- 
ties were  dissociated,  he  might  not  he  dis- 
qualified, after  its  necessity  had  been  ad- 
judicated, to  assess  t1ie  damage*!.  But  the 
duties  are  often  performed  by  the  same 
officer,  and  are  not  always  precisely  stated 
in  the  eases. 

The  following  cases  hold  that  petitioners 
for  a  highway  are  disqualified  to  partici- 
pate in  tbe  Jirocecdings  for  its  establish- 
ment: Re  Public  Road,  6  Harr.  (Del.) 
242;  Epler  v.  Kiman,  S  Ind.  459  (as  viewer, 
under  statute  requiring  disinterested  free- 
holders);  Conant's  Appeal,  102  Me.  477, 
120  Am.  St.  Rep.  S12,  67  Atl.  664  (as 
selectman  to  determine  upon  the  location 
And  proprie^  of  the  highway) ;  Ex  parte 
Hinckley,  8  Me.  146  (as  one  of  the  locat- 
ing committee  of  the  huhway) ;  Almand 
T.  Rockdale  County,  76  Ga.  109  (as  juror 
to  aHseSB  dsjni^es) ;  Keaton  v.  Godfrey, 
152  X.  C.  16,  67  S.  E.  47  (same). 

Petitioners  are  not  "indifferent"  persons 
imder  a  statute  requiring  the  appoint- 
ment of  suitable  indifferent  persons  to 
mark  out  a  highway.  Anthony  t.  South 
Kingstown.  13  R.  I.  129. 

Toe  diaqnalification  of  a  petitions  to 
act  as  a  juror  to  assess  damages  for  the 
opening  of  a  highway  is  not  removed  by 
statute  rendering  citizens  of  a  county, 
town,  or  city  competent  as  jurors  in  cases 
where  such  corporations  are  parties.  Al- 
mand V.  Rockdale  County,  78  Ga.  199. 

A  petitioner  for  the  widening  of  a  street 
it  disqualified  as  a  commissioner  to  assess 
the  damages,  under  a  statute  providing 
Uiat  if  a  commissioner  is  interested  in 
the  matter  of  the  assessment,  the  council 
shall  appoint  aome  discreet  and  impartial 
person  m  bis  place.  Hendrickson  v.  Point 
Pleasant,  66  N.  J.  L.  535,  47  Atl.  465. 
It  was  said  that  the  council  must  approve 
tiie  commissioner's  report,  and  that  thin 
commission  was  interested  in  piaking  tbe 
assesament  at  such  sum  as  would  secure  tbe 
s4>proTal  of  the  council  and  thereby  pro- 
'Bote  the  improvement.  Hie  fact  that  the 
interested  commissioner  participated  in  the 
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proceedings  was  regarded  as  a  ground  for 
setting  tnem  aside. 

The  appointment  of  one  who  signed  the 
original  petition  as  a  re-viewer  in  proceed- 
ings for  the  establishment  of  a  highway  is 
such  an  irrwularity  as  to  require  the  set- 
ting aside  of  subsequent  proceedings.  Re 
Ohio  4  R.  Twp.  Road,  166  Pa.  132,  31  Atl. 
74;  Re  Road,  4  @erg.  &  R.  200;  Re  Road, 
4  Yeates,  479;  Re  Road,  6  Binn.  612. 

In  Re  Road,  4  Yeates,  479,  the  court  said 
it  was  inconsistent  with  the  first  principles 
of  justice  that  the  same  person  should  he 
both  judge  and  party. 

And  in  State  ex  rel.  lola  v.  Nelson,  67 
Wis.  147,  15  N.  W.  14,  although  it  was  held 
that  the  irregularity  in  appointing  a  pe- 
titioner as  a  commiBsioner  for  alteration 
of  a  highway  had  been  waived,  the  court 
said  that  it  was  settled  that  such  a  party 
waM  not  disinterested  witliin  the  meaning 
of  the  statute,  and  was  therefore  not  quali- 
fied to  act  as  a  commissioner. 

Also  in  Williams  v.  Mitchell,  49  Wis. 
285,  5  N.  W.  798,  the  court  said  that  upon 
objection  to  a  petitioner's  acting  as  com- 
missioner to  pass  upon  a  propped  alter- 
ation of  a  highway,  it  was  the  plain  duty 
of  the  court  to  strike  his  name  from  the 
list;  and  that  were  the  proceedings  being 
reviewed  in  a  direct  action  to  set  vie  same 
aside,  it  was  i>robable  that  the  determina- 
tion of  the  commissioners  would  be  re- 
versed because  they  were  not  disinterested. 

To  the  same  effect  is  State  v.  Belesder- 
nier,  11  Me.  473,  holding  that  a  petitioner 
is  disqualified  to  act  on  a  committee  to  lay 
out  a  road  under  a  statute  requiring  the 
appointment  of  disinterested  parties :  also 
liiompson  V.  Multnomah  County,  2  Or.  34, 
where  the  proceedings  were  set  aside  be- 
cause petitioners  were  appointed  as  view- 
ers of  a  highway.  In  the  former  case  the 
court  said  that  much  was  confided  to  the 
judgment  of  such  a  committee ;  that  it  was 
to  estimate  the  damages,  and  frequently 
had  discretionary  power  as  to  the  location 
of  the  road;  that  it  should  have  regard  to 
the  private  interest  and  convenience  of 
others  over  whose  land  the  road  was  laid, 
as  well  as  the  public  interest;  and  it  was 
not  intended  to  require  the  citizen  to  sub- 
mit the  question  whether  his  property  shall 
he  thus  taken,  and  also  the  question  of 
damages,  to  the  decision  of  those  who  had 
petitioned  for  the  road. 

Where,  before  a  petition  was  presented 
to  court,  the  names  of  certain  petitioners 
were  erased,  in  order  that  they  might  he 
appointed  viewers,  and  the  court,  without 
knowledge  of  these  facts,  appointed  them 
as  viewers,  it  was  held  in  Re  Road,  129  Pa. 
527,  19  Atl.  855,  that  their  report  should 
be  set  aside. 

On  the  other  hand,  it  has  been  held  that 
parties  who  petitioned  the  legislature  for 
the  establishment  of  a  ferry  were  not  die- 
qualified  as  jurors  to  inquire  into  the 
public  convenience  resulting  from  its  es- 
tablishment. Somerville  t.  Wimblsh,  7 
Gratt.  205. 

And  signers  of  a  mere  memorial  to  the 
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court  for  the  establishment  of  a  highway 
are  not  disqualified  as  viewers  to  mark 
out  the  road  and  report  upon  its  conveni- 
ence, where  the  application  for  the  road 
was  made  by  others,  and  the  petitioners 
are  not  (Huties  to  the  controrersy.  White 
T.  Coleman.  6  Gratt  138. 

Also  in  Crowley  v.  Gallatin  County,  14 
Mtmt.  292,  36  Pac.  313,  it  was  held  that 
the  proceeding  would  not  be  set  aside  be- 
cause a  petitioner  was  also  appointed  a 
viewer.  The  court  said  that  while  prob- 
ably the  better  rule  would  exclude  from 
the  viewers  those  who  petition  for,  as  well 
as  those  who  oppose,  the  opening  of  the 
road,  since  no  statute  was  violated  in  ap- 
pointing a  petitioner,  and  since  the  action 
of  the  viewers  was  neither  final  nor  con- 
trolling, but  their  recommendation  at  most 
was  only  iidvisory,  and  subject  to  be  dis- 
regarded by  the  board  of  commissioners, 
and  on  the  question  of  damages  the  par- 
ties had  a  right  to  demand  a  jury  and  to 
appeal,  the  objection  that  a  viewer  was  al- 
so a  petitioner  was  not  sufficient  to  avoid 
the  proceedings. 

In  Parham  v.  Inferior  Ct.  Justices,  9 
Ga.  341,  under  statute  directing  the  ap- 
pointment of  discreet  and  proper  persons 
to  make  the  view,  it  was  held  that  an  in- 
junction would  not  be  granted  to  prevent 
the  opening  of  a  highway  merely  because 
one  of  the  viewers  was  a  petitioner  and 
principal  proraotor  thereof. 

Under  a  statute  providing  that  in  the 
laying  out  of  highways,  the  town  clerk 
shall  deposit  in  a  box  the  names  of  all 
residents  of  the  town  those  names  are  on 
the  list  of  those  selected  and  returned  as 
jurors  "who  are  not  interested  in  the  lands 
through  which  such  road  is  to  pass,"  and 
shall  draw  the  names  of  twelve  persons 
as  jurors  to  certify  to  the  necessity  of  the 
highway,  there  was  apparently  a  division 
of  opinion  in  the  case  of  People  ex  rel. 
Edwards  v.  Potter,  36  Ilun,  381,  as  to 
whether  the  names  of  persons  who  had 
signed  the  application  for  a  highway 
should  be  excluded  in  the  drawing  of  jur- 
ors, on  the  ground  of  interest;  although 
it  was  held  by  a  majority  of  the  court 
that  the  proceedings  would  not  be  set 
aside,  as  no  substantial  rights  the  par- 
ties had  been  affected  by  failure  to  include 
the  names  of  petitioners. 

But  under  this  statute  in  People  cx  rel. 
Downey  v.  Dains,  38  Hun,  43,  where  peti- 
tioners had  been  drnwn  as  jurors,  the  court 
upheld  the  regularity  of  the  proceedings, 
saying  that  the  question  waa  not  properly 
raised;  but,  conceding  that  it  was,  the 
petitioners  were  not  disqualified  under  the 
statute. 

And  in  Buckley  v,  Drake,  41  Hun,  384, 
the  court  said  that  under  the  phrase  "in- 
terested in  the  land"  the  legislature  could 
not  have  intended  to  include  those  who 
signed  the  application  for  a  road  through 
it;  that  an  applicant  for  a  highway  is  no 
more  interested  in  the  land  than  a  free- 
holder who  is  in  favor  of  the  road,  and 
has  not  signed  the  application:  and  such 
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a  juror  would  undoubtedly  be  proper;  that 
some  method  of  challenge  to  review  jurors 
who  had  expressed  an  opinion  could  have 
been  provided,  if  an  absolutely  impartial 
jury  was  designed;  and  it  was  held  ac- 
cordingly that  one  who  had  signed  the  pe- 
tition for  the  highway  was  not  disqualified 
as  a  juror  to  certify  to  its  necessity. 

See  also  Webster  v.  Washington  ^unty, 
26  Minn.  220,  2  N,  W.  697,  and  Thompson 
v.  Love,  42  Ohio  St.  61,  under  subd.  VIII., 
supra;  also  Chase  v.  Rutland,  47  Vt.  303, 
under  BuhdL  XV.,  infra. 

Xtl.  Xmployeea. 

a.  In  general. 

Under  a  statute  requiring  the  appoint- 
ment of  disinterested  persons,  it  has  been 
held  that  the  facts  that  one  is  secretary  of 
the  board  of  trustees  of  a  reclamation  dis- 
trict, is  appointed  and  paid  by  them,  and 
holds  office  at  their  pleasure,  and  that  they 
own  a  majority  of  the  land  in  the  district, 
do  not  disqualify  him  from  appointment 
by  the  board  of  supervisors  to  assess  dam- 
ages and  benefits  from  reclamation  works, 
where  he  owns  no  land  in  the  district,  and 
has  no  pecuniary  interest  that  could  be  af- 
fected by  the  assessment,  although  he  acts 
aa  secretary  of  the  board  and  as  commis- 
sioner at  the  same  time.  Lower  Kings 
River  Reclamation  Dist.  ▼.  Phillips,  lOH 
Cal.  306,  39  Pac.  630.  The  court  said  it 
thought  the  commissioner  was  a  disinter- 
ested person  in  the  sense  of  the  statute, 
and  "that  the  most  that  can  be  properly 
said  against  his  appointment  is  that,  if 
his  relation  to  the  board  of  trustees  of  the 
district  was  known  to  the  board  of  super- 
visors at  the  time  he  was  appointed,  the 
appointment  was  injudicious,  because  the 
appointee,  under  such  circumstances,  was 
liable  to  a  suspicion  that  he  might  be  im- 
properly influenced  by  members  of  the 
board  of  trustees  of  the  district." 

The  mere  fact  that  one  has  been  em- 
ployed by  the  city  and  is  still  occasionally 
80  employed  does  not  render  him  incom- 
petent as  a  commissioner  to  award  compen- 
sation for  land  taken  by  the  city  under 
eminent  domain,  under  a  statute  requiring- 
the  appointment  of  disinterested  persons. 
Re  Lands,  20  Misc.  520,  46  N.  Y.  Supp. 
640. 

And  it  has  been  held  that  one  who  was 
not  in  the  continuous  employment  of  par- 
ties claiming  damages  under  eminent  do- 
main, but  occasionally  acted  for  them  as  8 
notary  public,  was  not  disqualified  as  an 
arbitrator  to  assess  the  damages.  North 
Shore  R.  Co.  v.  Ursuline  Ladies  of  Quebec. 
Cassels's  Dig.  2d  ed.  36,  Can.  Sup.  Ct.  Dig. 
Col.  136. 

But  it  has  been  held  that  one  is  incom- 
petent as  a  viewer  of  a  road  who  is  a  paid 
employee  of  the  petitioners  therefor.  Re 
Road,  3  Kulp,  474.  cited  in  25  Am.  Dig. 
Century  ed.  Col.  1297. 

Reo  also  Terminal  R.  Co.  t.  Oerberenx* 
55  Misc.  1,  104  N.  T.  Sup£.  736;  Roches- 
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t€r,  S.  &  E.  R.  Co.  V.  Tolan,  110  App.  Div. 
eyfi.  101  N.  Y.  Supp.  433;  New  York,  W. 
S.  &.  B.  R.  Co.  V.  Tovnscnd,  36  Hun,  630, 
and  English  caseB,  under  subd.  III.,  flupra. 

b.  Bmployment  as  aUomey  In  other 
proceeAingH, 

In  Douglass  t.  Byrnes,  63  Fed.  16,  where 
the  principal  question  was  as  to  whether 
the  objection  had  been  waived,  it  appears 
to  have  been  conceded  that  the  act  of  a 
commissioner  appointed  to  assess  damages 
in  condemnation  proceedings,  in  accepting 
■  retainer  and  actinf^  as  attomw  in  anoth- 
er case  for  one  of  the  parties,  before  com- 
pletion  of  the  condemnation  proceedings, 
would  disqualify  him,  and  require  the 
court  to  set  aside  the  commissioner's  re- 
port. 

Hut  it  has  been  held  that  a  commis- 
sioner in  eminent  domain  proceedings  by 
a  city  was  not  disqualified  by  reason  of  the 
fact  that  he  had  appeared  as  counsel  for 
other  property  owners  in  similar  procced- 
in;!8,  where  the  cases  in  which  he  appeared 
ad  rounael  and  as  commissioner  were  dis- 
tinct, and  the  rulings  in  the  proceedings 
in  which  he  acted  as  commissioner  could 
not  affect  those  in  which  he  was  counsel. 
Re  Low,  124  N.  Y.  Supp.  1050.  The  de- 
rision was  affirmed  in  142  App.  Div.  .533, 
1S7  N.  V.  Supp.  26,  upon  the  ground  that 
the  fact  that  the  commissioner,  both  before 
and  after  his  appointment,  represented  va- 
rioos  property  owners  in  other  eminent 
domain  proceedings  by  the  city,  was  not  a 
sufficient  reason  for  his  removal,  where  it  did 
not  appear  that  any  of  the  proceedings  were 
ftill  pending.  It  was  said  that  if,  as  soon  as 
he  appeared  in  an^  of  the  various  proceed- 
ings against  the  ctty,  application  had  been 
made  to  compel  him  to  make  a  clioice  be- 
tween the  positions  of  judge  and  advocate, 
there  would  have  been  strqpg  ground  in 
Aupport  thereof;  but  that  the  delay  in 
making  the  application  until  the  proceed- 
ings in  which  he  appeared  as  counsel  had 
t4-rminated,  and  the  greatest  source  of 
dan;rcr  resulting  therefrom  has  ceased,  led 
the  court  to  lot^  upon  the  situation  as  not 
Dubstantially  different  from  that  which 
would  have  arisen  had  his .  employment  as 
advorate  ceased  before  his  appointment  as 
commissioner. 

A  commissioner  in  eminent  domain  pro- 
c**dings  by  a  city  is  not  disqualified  by 
reason  of  the  fact  that  the  special  counsel 
in  the  proceedings  in  behalf  of  the  city 
was  emplmred  by  him  in  a  personal  ac- 
tion, not  then  brought  to  trial,  to  recover 
a  rmnmiBsion  of  $50.  Re  Simmons,  124  N. 
Y.  Supp.  738. 

The  fact  that  one  is  an  attorney  for  a 
railroad  company  which  has  busineBS  rela- 
tions with  the  company  owning  a  majorit}' 
of  stock  in  another  railroad  company,  seek- 
ing to  acquire  land  by  eminent  domain, 
dors  not  disqualify  him  as  a  cmnmissioner 
in  the  proceedings.  Re  New  York.  W.  A 
B.  R.  Co,  151  App.  DiT.  fiO.  186  N.  Y. 
Supp.  Z34. 
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Nor  ia  one  disqualified  as  an  arbitrator 
of  damages  which  a  town  corporation  is 
compelled  to  pay  for  change  of  a  street 
grade  by  reason  of  the  fact  that,  prior  to 
the  arbitration  procetntings.  be  acted  as 
chamber  counsel  for  tbe  solicitor  of  the 
corporation,  on  matters  affecting  the  cor- 
poration, where  he  has  not  so  acted  during 
the  proceedings,  and  there  were  no  busi- 
ness connections  between  liim  and  the  cor* 
poration,  but  the  matters  upon  which  be 
advised  with  its  Bolicitor  were  merely  in- 
cidental to  fouainesB  relatione  betwem  them. 
Re  Christie,  25  Can.  S.  C.  651. 

XUI.  Stockhoiaers. 

Stockholders  of  a  railroad  company  are 
not  competent  jurors  in  proceedings  by  the 
company  to  take  land  under  eminent  do- 
main. Peninsular  R.  Co.  v.  Howard,  20 
Mich.  18;  Rock  Island  &  A.  R.  Co.  v.  Lynch, 
•23  III.  645.  In  the  latter  case  the  court 
said  that  such  ctnnmissiouers  were  quasi 
jurors,  and  that  it  was  no  answer  to  aay 
that  their  report  need  not  he,  like  a  ver- 
dict of  a  jury,  unanimous;  that  if  the  in- 
terested party  had  not  acted  on  the  board, 
there  might  be  propriety  in  holding  the  re-  " 
port  of  the  majority  snflioient,  but  that  the 
award  was  properly  set  aside  where  it  ap- 
peared that  he  participated  in  all  the  pro> 
ceedings,  and  presumably  influenced  them. 

But  a  railroad  company  cannot  object 
to  the  assessment  of  danmges  for  land 
taken  by  it,  on  the  ground  that  commis- 
sioners to  assess  the  damages  were  stock- 
holders of  the  company,  since  their  inter- 
■  est,  if  any,  was  in  its  favor,  Strang  v, 
Beloit  &  M.  R.  Co.  16  Wis.  635. 

A  juror  in  proceedings  to  condemn  land 
for  a  railroad  is  not  disqualified  by  reason 
of  the  fact  that  he  owns  stock  in  another 
railroad  company  which  has  long  before  ac- 
quired the  necessary  hinds  and  is  in  opera- 
tion. People  ex  rel.  Vandeusen  v.  First 
Judge,  2  Hill,  308. 

And  the  fact  that  one  was  an  incorpo- 
rator of,  and  formerly  owned  stock  in,  a 
corporation  which  was  the  predecessor  in 
interest  of  the  company  seekmg  to  exercise 
the  right  of  eminent  domain,  does  not  dis- 
qualify him  as  a  Commissioner  in  the  pro- 
ceedings, where  it  appears  that  he  is  not, 
and  has  not  been  for  many  years,  a  stock- 
holder in  either  company,  or  in  any  way 
interested  therein.  Re  Brooklyn  Elev.  R. 
Co.  32  App.  Div.  221.  52  N.  Y.  Supp.  997. 

It  has  been  held  that  where  a  railroad 
company  seeks  to  take  adjoining  lands  of 
two  otner  railroad  companies,  the  fact 
that  a  party'  is  a  stockholder  in  one  of  the 
latter  companies  does  not  disqualify  him 
as  a  juror  in  proceedings  to  take  the  land 
of  the  other  company,  although  the  case  in 
which  he  is  interested  is  to  be  tried  imme- 
diately after  that  in  which  he  sits  as  juror. 
Com.  *v.  Boston  &  M.  R.  Co.  3  Cush.  25. 
It  was  argued,  apparently  with  consider- 
able force,  that  since  the  two  cases  related 
to  adjointnj(  pieces  of  land,  and  the  persons 
summoned  as  Jarors  were  the  same  in  both 
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cases,  that  tlie  vn^iet  fixing  the  value  of 
the  land  in  the  first 'case  would  have  an 
important  influence  upon  the  estimation  of 
fiama^a  in  the  socond,  and  that  it  was 
for  the  interest  of  the  juror  as  a  stock- 
holder in  the  company  owning  the  lands  to 
be  taken  in  the  second  case  to  have  the 
landd  in  the  first  instance  apprused  at  a 
high  rate. 

A  stockholder  of  a  railroad  company  who 
owns  land  crossed  by  a  proposed  highway 
is  incompetent  to  act  in  proceedings  to  lay 
out  the  road,  under  statute  providing  for 
the  appointment  of  disinterested  persona. 
Re  Friend,  53  Me.  387. 

Upon  the  principle  that  any,  even  the 
smallest,  degree  of  interest  in  the  question 
pending  is  a  decisive  objection  to  a  juror, 
it  was  held  in  Page  v.  Contoocook  Valley 
R.  Co.  21  N.  H.  438,  that  while  the  inter- 
est of  a  commissioner  in  eminent  domain 
proceedings  for  the  construction  of  a  rail- 
road was  probably  trifling,  and  miirht  not 
have  influenced  hie  judgment  on  the  ques- 
tion of  damages,  yet  that  the  award  of  the 
commissioners  must  be  set  aside,  where  it 
appeared  that  one  of  them  was  a  stock- 
holder in  a  railroad  company  which  had  an 
a;»reement  with  the  company  in  question, 
whereby  tlie  former  was  to  operate  both 
roads,  and  the  joint  net  income  was  to  be 
divided  between  them  in  proportion  to  the 
cost  of  each ;  the  juror,  in  order  to  re- 
ceive lar^r  dividrads,  thus  being  interested 
in  keepin|p  the  cost  of  construction  of  the 
railroad  in  question  as  low  as  possible. 

It  has  been  held  that  an  award  would 
not  be  set  aside  because  the  umpire  ap- 
pointed as  the  third  party  to  mnke  the 
award  was  interested  as  a  surveyor  and 
stockholder  in  a  railroad  company  which 
was  (according  to  the  argument)  "'materi- 
ally interested"  in  the  railroad  seeking  to 
acquire  the  lands  in  question,  and  which, 
connecting  with  it,  formed  a  continuous 
line.  Re  Elliott,  2  DeG.  ft  S.  17,  12  Jur. 
445;  Re  Hawley.  2  DeG.  ft  S.  33,  32  Jur. 
389. 

Under  a  statute  providing  that  no  one 
should  act  as  commissioner  in  any  case 
in  which  he  should  be  interested,  it  was 
held  in  Reg.  v.  Aherdare  Canal  Co.  14  Q.  B. 
854,  19  L.  J.  Q.  B.  N.  S.  261,  14  Jur.  733, 
that  proceedings  of  commissioners  author- 
izing the  c(»istruction  of  a  bridge  over  a 
canal  owned  by  a  corporation  would  be 
set  aside  where  directors  and  stockhnldcrs 
of  a  railroad  company  participated  in  the 
proceedings,  and  the  bridge  was  to  be  con- 
structed for  the  benefit  of  the  railroad 
company  in  transporting  coal  from  a  near- 
by colliery. 

See  also  New  Boston's  Petition,  40  N.  li. 
328.  and  Re  Quillan,  12  Ont.  Pr.  204,  un- 
der subd.  VII.,  supra;  also  Chesapeake  & 
.0.  Canal  Co.  v.  Binney,  4  Cranch,  C.  C 
fi8,  Fed.  Cas.  No.  2,64B,  under  siibd.  IX., 
supra. 

XIV.  Contrfbutora  to  railroad  aid  fund. 

Under  a  statute  requirine  that  jurors 
shall  not  be  interested  in  the  issue  to  be 
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tried,  subscribing  $125  to  a  "citizens'  fund," 
the  <^Jcet  of  which  was  to  raise  a  portion 
of  the  money  necessary  for  purchasing  a 
right  of  way  and  terminals  for  a  railroad 
company,  disqualifies  men  from  acting  as 
jurors  to  assess  damages  for  the  taking  of 
land  by  the  company.  Louisiana  ft  A.  R. 
Co.  T.  MoselCT,  115  La.  768,  40  So.  37,  5 
Ann.  Cas.  920.  While  it  appears  that  the 
parties  were  not  pecuniarily  interested, 
they  were  held  disqualified  on  the  ground 
of  interest  in  the  sense  of  bias  or  parti- 
ality. The  court  said;  "We  are  of  the 
opinion  that  the  jury  should  be  composed, 
BO  far  as  possible,  of  men  not  only  without 
pecuniary  interest  in  the  object  sought  to 
be  carried  out,  but  also  of  men  taking  no 
specially  active  steps  toward  its  accom- 
plishment." 

Parties  who  have  given  to  a  railroad 
company,  to  aid  in  its  coiutruction,  notes 
"payable  when  the  cars  run,"  are  disquali- 
fied as  jurors  in  the  condemnation  proceed- 
ings. Michigan  Air  Line  R.  Co.  v.  Barnes, 
40  Mich.  383.  It  was  said  that  such  par- 
ties were  interested  in  the  construction  of 
the  railroad,  and  the  amount  the  company 
might  have  to  pay  for  the  right  of  way 
was  a  very  material  item;  that  the  jurors, 
bv  reducing  the  damages,  would  be  aiding 
t^e  company  by  BO  much  in  the  construc- 
tion of  its  line. 

But,  although  it  was  found  unnecessary 
directly  to  decide  the  point,  the  court  in 
Uetroit  Western  Transit  ft  Junction  R.  Co. 
V.  Crane.  50  Mich.  182,  16  N.  W.  73,  indi- 
cated that  its  holding  in  any  event  would 
have  been,  that  one  who  makes  a  gift  to  a 
railroad  aid  fund,  takes  no  stock  in  the 
company,  is  not  disqualified  on  account  of 
interest  to  serve  as  a  juror  in  proceedings 
to  condemn  land  for  another  railroad, 
which  is  to  be  leased  to  the  one  so  aided. 

ZV*  Relationaklp. 

a.  In  gen«r«(L 

The  fact  that  the  wife  of  a  commissioner 
in  eminent  domain  proceedings  by  a  rail- 
road company  is  a  cousin  of  a  stockholder 
in  the  company  is  not  such  a  disqualifica- 
tion that,  in  the  absence  of  a  showing  of 
prejudice,  the  report  of  the  eommissiouera 
will  be  set  aside.  Albany  ft  N.  R.  Co.  v. 
Cramer,  7  How.  Pr.  164. 

One  is  not  disqualified  to  act  as  a  juror 
in  eminent  domain  proceedings  to  assess 
damages  for  taking  properly  for  railroad 
purposes  merely  because  he  is  a  brother  of 
one  of  the  counsel  for  the  railroad  com- 
pany. It  was  said  that  "Justices  of  this 
court  could  not  well  recuse  themselves  be- 
caitse  their  brothers  or  their  sons  happen 
to  be  of  counsel,  nor  does  a  lawyer  nith 
a  large  practice  have  to  migrate  from  hi^ 
parish  because  his  brother  happens  to  be 
made  judge."  Louisville  R.  ft  Nav.  Co. 
V.  Morere,  116  La.  997,  41  So.  238. 

The  fact  that  two  of  the  viewers  are 
brothers-in-law  will  not  disqualify  them. 
Crowley  v.  Gallatin  Couuty.  14  Moot.  292. 
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3ii  Pac  313.  The  court  said  thai  jurors 
ttittiag  in  the  trial  of  a  cause  may  be  re- 
lated, and  yet  that  fact  is  not  a  disqualiii' 
tatioB  if  they  are  not  related  to  either 
party  to  the  controversy. 

b.  To  lando\cnera. 

Upon  the  principle  that  there  is  no  af- 
d&ity  between  the  blood  relations  of  the 
hasbsnd  and  the  blood  relattoiia  of  the 
■v'lU.  it  was  iield  in  North  Arkanaaa  A 
W.  R.  Co.  V.  Cole.  71  Ark.  38.  70  S.  W. 
312,  that  a  juror  was  not  disqualiSed  from 
acting  in  the  asse^ment  of  damages  for 
land  taken  under  eminent  domain  by  rea- 
«»  of  the  fact  that  the  half  sister  of  his 
wife  married  the  son  of  the  party  whose 
land  was  taken.  The  court  said  it  was 
t'le&r  there  was  no  such  relationship  as 
wnuld  disqualify  the  juror  as  matter  of 
law,  though  the  court  could,  in  the  exer- 
c'lte  of  its  discretion,  have  exciised  him 
npon  that  ground. 

In  Fulton  T.  Cummings,  132  Ind.  453, 
30  N.  E.  949,  it  was  held  that  a  juror, 
upon  appeal  in  eminent  domain  proceedings, 
was  not  disqualilied  by  reason  of  the  fact 
that  he  mis  a  cousin  of  the  wife  of  one 
whose  lands  had  beim  assessed  for  the  im- 
pnn-vment,  where  the  latter  had  not  pe- 
titioned for  nor  remonstrated  against  the 
road,  and  was  not  a  party  to  the  appeal. 

The  fact  that  five  out  of  twenty  free- 
hfililfM  who  certify  to  the  necessity  and 
l"-r.pri»>ty  of  laying  out  a  highway  are  of 
Vin  to  the  owners  of  the  land  across  which 
it  passes,  does  not  vitiate  the  proceedings, 
whpre  the  statute  only  requires  that  twelve 
fre«<holdcrs  shall  certi'fr.  Carmel  t.  Judges, 
7  Wend.  264. 

One  is  not  disqualified  as  a  viewer  of 
a  highway  by  reason  of  the  fact  that  he  is 
related  to  a  party  who  is  not  a  petitioner, 
Knt  who  owns  land  one  half  mile  from  the 
V^hway,  and  is  interested  in  its  altera- 
tion, and  who  appears  before  the  viewers 
urges  the  improvement.  Re  Road,  29 
I'a.  18.  The  court  said  it  did  not  see  that 
tile  landowner  had  any  such  legal  interest 
u  would  render  him  incMnpetent  to  be  a 
viewer  himself  in  a  matter  of  this  kind, 
in  which  all  citizens  are  more  or  less  in- 
terested: that  it  is  impossible  to  be  as 
strict  about  questions  of  challenge  for 
mne  in  road  eases  as  in  r^fular  jury  tri- 

The  fact  that  one  is  related  to  the  trustee 
of  a  church  which  holds  the  title  to  land 
through  Thieh  the  proposed  h^hway  pass- 
.(■  does  not  disqualify  him  from  acting  in 
pnceedings  to  determine  its  necessity,  nn- 
iiT  a  statute  disqualifying  those  of  kin  to 
fie  owners  of  land,  or  those  intereRted  in 
the  land  through  which  a  highwav  is  to 
pans.  People  ex  rel.  Flint  v.  Cline,  23 
Barb.  197.  It  was  said  that  any  interest, 
a  fiduciary  <me,  in  the  party  himself. 
BifAt  to- mm  stent  bias  nis  mind  and 
1>*  toiBeiait  to  warrant  his  nicliuion ;  but 
tliat  it  was  different  as  to  tiie  relative, — 
that  the  statute  required  that  he  be  an 
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owner;  and  that  a  trustee  of  a  religious 
society  was  not  literally  an  owner  of  land 
which  was,  in  fact,  owned  by  the  society; 
and  therefore  the  relative  of  the  trustee 
was  not  of  kin  to  the  owner. 

An  ai^raiser  whose  aiater-in-law,  niece, 
and  nephews  own  land  along  the  line  of 
a  ■  proposed  drainage  ditcli  is  not  a  dis- 
interested party,  to  assess  bcn<'fits  and 
damages,  under  a  statute  providing  that 
consanguinity  or  affinity  within  the  sixtli 
degree  by  the  civil  law,  or  within  the  de- 
gree of  second  cousin,  both  inclusive,  shall 
diaqualifv  a  person  required  to  be  disin- 
terested in  acting  upon  any  matter.  High 
v.  Big  Creek  Ditching  Asso.  44  Ind.  356. 

Under  the  above  statute,  it  was  held  in 
•  Bradley  v.  Frankfort,  93  Ind.  417,  that 
a  commissioner  who  was  the  father-in-law 
of  a  party  owning  property  which  would 
be  henctited  by  the  opening  of  a  street  was 
disqualified  to  assess  damages  and  benefits 
from  its  opening. 

In  People  ex  rel.  Flint  v.  Gline,  supra, 
it  was  held  that  tme  who  had  married  the 
niece  of  an  owner  of  land  over  which  a 
proposed  highway  passed  was  incompetent 
to  certify  to  its  necessity,  under  a  statute 
disquali^ing  those  of  kin  to  the  owner  of 
land  across  which  the  road  was  to  pass. 

The  fact  that  one  is  a  brother-in-law  of 
one  over  whose  land  a  highway  is  located 
disqualifies  faim  as  a  commissioner  in  the 
proceedings.  Taylor  v.  Worcester  County, 
105  Mass.  225,  holding  the  proceedings 
void. 

j  And  in  proceedings  to  establish  a  private 
way,  it  was  held  in  Lyon  v.  Hamor.  73 
Me.  58,  that  parties  were  disqualified  to 
pass  upon  the  question  of  its  necessity 
and  to  assess  damages  who  were  related  as 
son  and  nephew  to  the  party  for  whose 
benefit  the  road  was  laid  out. 

But  in  Re  Ogden  Street,  63  Hun,  ISS, 
"il  N.  Y.  Supp.  744,  it  was  held,  under  a 
statute  requiring  the  appointment  of  dis- 
interested persona,  that  a  commissioner  in 
proceedings  to  lay  out  a  street  was  not 
disqualified  by  reason  of  the  fact  that  he 
was  a  brother-in-law  of  a  silent  partner  in 
a  firm  owning  land  affected,  or  likely  to 
be  affected,  by  the  proceedings. 

o.  To  petitioner  or  applUnmt, 

A  commissioner  is  not  disqualified  to  act 
in  proceedings  for  the  establishment  of  a 
highway  by  reason  merely  of  the  fact  that 
his  son  and  brother  aigned  the  petition, 
where  it  does  not  amtear  that  tfaej  have 
a  private  interesL  as  tandownera  or  other- 
wise but  have  only  a  public  interest  in  the 
matter.  Wilhraham  v.  Hampden  County, 
11  Pick.  322. 

Although  a  juror  is  related  to  a  peti- 
tioner for  a  highway,  in  that  the  latter*s 
wife  is  the  aunt  of"  the  juror's  wife,  the 
report  of  the  jury  will  not  be  set  aside 
where  the  intimacy  ig  so  slif^t  as  to  satis- 
fy the  court  that  there  is  no  cause  for  ap- 

Srehension  that  improper  influences  would 
a  brought  to  bear  to  bias  the  jud^ent  of 
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thfl  juror.  Be  SadBbury  Road,  9  Fa.  Co.  Ct. 
521. 

It  has  been  held  that  interest  of  a  com- 
misBioner  in  the  estabHshment  of  a  high- 
way, by  reason  of  the  fact  that  he  is  a 
eotuin  of  a  petitioner,  ia  too  remote  to 
disqualify  him  from  acting  in  proceedings 
to  determine  whether  the  road  should  be 
established,  under  a  statute  reijuiring  that 
commissioners  shall  be  disinterested. 
Chase  T.  Rutland,  47  Vt.  393.  The  court 
said  that  the  statute  was  intended  to  re- 
fer to  those  80  situated  that  the  establish- 
ment or  refusal  to  establish'  a  highway 
would  not  directly  affect  their  pecuniary 
interests ;  that  the  difference  between  the 
interest  of  a  petitioner  and  that  of  a  tax- 
payer was  one  only  of  degree,  the  petition- 
ers having  no  more  interest  in  tlie  proceed- 
ings than  any  taxpayer,  except  in  the 
matter  of  eosts ;  and  it  was  difTicult  to 
see  any  good  reasbn  for  holding  that  rela- 
tionship to  a  petitioner  would  disqualify, 
anri  to  a  taxpayer  would  not:  and  it  was 
evident  that  the  l^islature  did  not  con- 
template that  relationsliip  to  a  taxpayer 
in  tliu  town  should  be  a  disquslifieatiou. 

In  Boguo  T.  DeLong,  147  Mich.  03,  110 
X.  \V.  119,  it  vaa  held  that  the  fact  that 
the  wife  of  a  member  of  a  township  board 
was  a  sister  of  the  deceased  wife  or  one  of 
the  applicants  and  principal  promoter  of 
a  highway,  and  had  signed  a  former  ap- 
plication for  the  opening  of  a  highway,  did 
not  necessarily  disqualify  him  from  acting . 
in  the  proceedings  to  determine  the  iie- 
eessity  of  the  road.  It  was  said  that  these 
facts,  at  most,  were  only  evidence  of  par- 
tiality or  interest.  But  the  decision  seems 
to  be  baaed  upon  the  fact  that  the  return, 
which  the  court  said  must  be  taken  as 
true,  stated  that  the  member  was  not  in- 
terested in  the  establishment  of  the  high- 
way, and  waa  without  prejudice  or  parti- 
ality. 

But  the  fact  that  parties  are  related 
to  the  principal  petitioner  for  a  highway, 
in  that  one  of  them  is  the  brother  and  the 
other  the  father-in-law  of  the  petitioner, 
di*v]ualifiefi  them  to  act  as  viewers  to  deter- 
mine the  necessity  for  the  road  and  assess 
damages,  under  statute  requiring  the  view- 
ers to  be  disinterested  persons, — especially 
wlirre  the  petitioners  must  pay  the  costs 
and  expenses  if  the  petition  is  not  granted. 
Beek  v.  Biggara,  68  Ark.  292,  60  S.  W.  614. 

And  it  has  been  held  that  the  fact  that 
one  is  related  to  a  petitioner,  in  that  he 
is  the  brother  of  the  petitioner's  mother, 
disqualifies  him  to  act  on  a  committee  to 
locate  the  highway,  under  statute  requiring 
that  the  members  of  the  committee  be  dis- 
interested. Clifford's  Appeal.  59  Jfe.  262. 
The  court  said  that  the  petitioners  might 
be  held  responsible  for  costs,  wliich  lia- 
bility constituted  an  interest;  and  that 
relationship  to  the  interested  party  dis- 
qualified. 

In  Groton  v.  Hurlburt,  22  Conn.  178. 
it  was  held  that  the  fact  that  a  county 
commissioner  was  a  brother-in-law  of  a 
petitioner  did  not  disqualify  him  from 
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acting  in  the  proceedings  to  lay  out  the 

li  ighway. 

But  in  Phillips  v.  Tucker,  3  Met.  (Ky.) 
09,  it  was  held  tliat  one  who  was  a  brother- 
in-law  of  the  plaintiffs  in  the  motion  for 
a  highway  was  not  a  "fit"  person,  aa  re- 
quired by  statute,  to  be  appointed  a  viewer; 
and  that  the  report  made  by  him  and  an- 
other was,  on  this  account  properly  aet 
aside. 

To  the  same  effect  is  Re  Road,  6  York 
Leg.  Rec.  149,  cited  in  25  Am.  Dig.  Century 
ed.  col.  1297,  holding  that  the  report  of 
viewers  should  be  Bet  aside  where  one  of 
their  number  was  a  brother-in-law  of  the 
petitioner. 

In  People  V.  Wheeler,  21  N.  Y.  82,  it 
was  held  that  proceedings  of  highway  com- 
miasionera  in  discontinuing  a  highway 
should  not  be  set  aside  merdy  because  one 
of  the  commissioners  was  a  brother  of  tbe 
person  upon  whose  application  the  proceed- 
ings had  been  instituted.  It  did  not  app<>ar 
that  the  applicant  had  any  pecuniary  in- 
terest in  the  discontinuance  of  the  road 
rtlier  than  aa  a  taxpayer,  the  statute  em- 
powering anyone  to  initiate  the  proci^- 
ings  who  was  liable  to  be  assessed  for 
highway  labor,  and  it  was  said  that  the 
public,  and  not  the  applicant,  were  sub- 
stantially the  parties  to  the  proceedings. 

See  also  King's  I^ke  Drainage  &  Levee 
Dist.  V.  Jamison.  176  Mo.  557,  76  S.  W. 
679,  under  subd.  VIII.,  supra. 

XVI.  Mi«!elUtneou8. 

The  fact  that  one  is  engaged  in  the  busi- 
ness of  manufacturing  tile  has  been  held 
not  to  disqualify  him  as  a  commissioner 
to  view  a  propo«<ed  tile  drainage  ditch, 
and  to  report  to  the  court  for  or  against 
its  conatruetion,  in  the  absence  of  a  show- 
ing that  he  has  some  interest  in  the  par- 
ticular ditch  under  construction.  Rogers 
V.  Venis,  137  Ind.  221,  30  N.  E.  841. 

It  has  t>ccn  held  that  the  owner  of  a 
mortgage  upon  land  liable  to  assesBment 
for  the  construction  of  a  drain  is  disquali- 
fied to  act  as  commissioner  tn  proceedinf^ 
for  its  establishment,  under  a  statute  dis- 
qualifying one  who  is  interested  by  reason 
of  owning  land  liable  to  assessment  for 
benefits,  and  making  provision  also  in  cases 
where  the  commissioner  "may  be  otherwise 
disqualified  to  act."  Lickly  v.  Biahopp, 
150  Mich.  256,  114  N.  W.  69. 

While  in  general  the  question  of  waiver 
ia  not  included  in  this  note,  attention  is 
called  to  the  case  of  Michigan  Air  Line 
R.  Co.  V.  Barnes,  40  Mich.  383,  holdinfr 
that  the  objection  that  the  jurors  were 
interested  could  not,  upon  grounds  of  pub- 
lic policy,  be  removed  by  stipulatiana  of 
the  parties.  It  was  said  that  the  law 
looks  beyond  the  effect  upon  the  immediate 
jmrties  to  the  action,  and,  while  they 
might  by  stipulations  waive  any  personal 
objections,  could  not  waive  the  rights 
and  interests  of  the  public,  and  if  the  law 
permitted  an  interested  person  to  act  as 
judge  or  juror,  no  mattw  ^qw  imnartiaUj' 
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and  honestly  he  should  act,  yet  his  mo- 
tivei  would  be  questioned,  and  the  result 
would  be  to  bring  the  administration  of 
the  law  into  disrepute. 

In  Roanoke  City  v.  Berkowitz,  80  Va. 
816,  it  being  conceded  by  the  city  that  the 
daouges  awarded  by  comintssioners  for  land 
taken  by  it  under  eminent  domain  were  not 
excessive,  provided  the  defendant's  view 
ot  the  law  were  correct,  it  was  held  that 
the  proceedings  of  commissioners  would  not 
be  set  aside,  even  admitting  that  one  of 
them  was  disqualified  on  account  of  in- 
terest, since  no  aubstantial  injury  had  been 
done.  B.  E.  H. 


KANSAS  SVPREMS:  COURT. 
KEMPER  ORAIX  COMPANY,  Appt, 

V. 

ALVIN   HARBOUR,   Doing   Business  as 
Harbour  Grain  Company,  et  al. 

(SB  Kan.  824,  133  Fac.  565.) 

Sale  —  wheat  Jn  transit  —  transfer  of 
UU  of  lading. 

In  an  action  by  the  seller  of  a  quan- 
tify of  wheat  to  reclaim  it  against  sub- 
vendees  because  of  the  failure  of  the  buyer 
to  pay  for  it,  held,  that  a  finding  against 
the  plaintiff  is  supported  by  evidence  tend- 
ing to  show  the  following  facts:  The  plain- 
tiff aoquired  title  to  tne  wheat  while  in 
the  hands  of  the  railroad  company  by  pay- 

Headnote  by  Mason,  J. 

Sote.  — Right  of  jntrcJiaaer  of,  or  cred- 
itors levying  on,  goods  sold  for  cash, 
but  delivered  teitltont  payment. 

This  note  is  supplemental  to  notes  in  13 
LRJl.(N.S.)  697,  and  29  L.R.A.(N.S.)  709. 

A  sale  of  goods  for  cash  does  not  pass 
titl«,  even  as  to  a  subsequent  purchaser 
from  the  vendee  purchasing  in  good  faith 
for  a  valuable  consideration,  where  the  de- 
livery of  the  goods  was  made  with  the  un- 
ilfrstanding  that  a  check  tendered  by  the 
Ifiiyer  to  the  seller  represented  the  cash, 
Bince  the  delivery  under  such  circumstances 
i»  conditional  upon  the  check  being  honored. 
Johnson  V.  LAukovetz,  57  Or.  24,  29  L.R.A. 
IN'.S.)  809,  102  Pac.  799,  110  Pae.  398. 

Compare  with  First  Nat.  Bank  v.  OrifTin, 
31  Okla.  382,  —  L.R.A.(N.S.)  — ,  120  Pac. 
fi05,  boMing  that  where  goods  are  sold 
for  cash  and  delivered,  the  seller  taking  the 
biker's  cheek  for  the  price,  which,  on  pre- 
•entment  within  due  time,  is  dishonored, 
the  seller  may  either  recover  his  goods  in 
replevin,  or  the  value  thereof,  from  the 
buyer  and  all  who  have  no  greater  equities. 

out,  althoogh  a  sale  is  for  cash  to  be 
paid  upon  deuver^,  if  the  articles  are  in 
the  hands  of  a  bailee,  and  the  seller  gives 
to  the  buyer  a  delivery  order  running  to 
the  buyer  or  order,  a  subsequent  purchaser 
from  the  buyer  reiving  upon  the  order  will 
47  F..Rji.(N.S.)  " 


ing  a  draft  to  which  the  bill  of  lading  was 
attached;  it  then  made  a  bargain  for  its 
sale,  surrendered  the  bill  of  lading  to  the 
railroad  company,  and  directed  the  cars  to 
be  set  out  at  the  elevator  of  the  buyer;  at 
the  same  time  it  drew  upon  the  buyer  for 
the  price  through  a  bank  in  another  city, 
so  that  two  days'  time  would  necessarily 
pass  before  the  presentation  of  the  draft; 
the  buyer  rebilled  the  wheat  and  Bold  it  by 
transfer  of  the  bill  of  lading. 

(June  7,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wyandotte  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  possession  of  certain  wheat.  Af- 
firmed. 

Statement  by  Mason,  J.: 

The  precise  contents  of  the  memoranda 
exchanged  by  the  Kemper  Grain  Company 
and  Alvin  Harbour,  doing  business  aa  Har- 
bour Grain  Company,  referred  to  in  the  fol- 
lowing opinion,  are  shown  by  these  copies: 

Harbour  Grain   Company,   209  Board  of 

Trade,  Wichita,  Kansas. 
Member  of  Wichita  Board  of  Trade. 
Codes:  Robinson's  Riverside. 

No.  295.  12/13 /I—, 

Kemper  Grain  Co.,  Ciiy, — 
Gentlemen : 

This  confirms  purchase  of  you  to-day  by 
person  (Johns)  of  one  car  %o  hard  wheat, 
at  S5c  per  bu.,  basis  Kansas  City,  subject  to 

be  protected  as  against  the  original  seller, 
although  the  order  was  given  the  buyer 
only  to  enable  him  to  have  the  grain 
weighed  before  accepting  it,  it  appearing, 
however,  that  it  was  the  custom  under  such 
circumstances  that  the  buyer  pay  a  cer- 
tain per  cent  of  the  purchase  price  at  the 
time  of  the  delivery  of  the  order,  which 
custom'  was  not  followed.  Baltimore  &  0. 
S.  W.  R.  Co.  V.  Good,  82  Oliio  St  278,  29 
LJt.A.{N.S.)  713,  92  N.  E.  435. 

Although  produce  is  shipped  by  the  car- 
load, and  orders  for  delivery  thereof  to  the 
purchaser  with  draft  attached  for  the  pur- 
chase price  are  sent  to  the  bank,  title  will 
nevertheless  pass  enabling  the  purchaser  to 
give  a  subsequent  buyer  from  him  a  good 
title,  where  the  bank ,  delivers  the  orders 
without  paym^t,  and  the  agoits  of  the 
seller  deliver  the  possession  of  the  pr<^- 
erty.  Cox  v.  Early,  —  Tex.  Civ.  App.  — , 
143  S.  W.  345. 

And  see  Kemfeb  Grain  Go.  v.  Habboub, 
holding  delivery  of  a  hill  of  lading  sufB- 
cient  to  pass  title  as  between  the  seller  and 
a  bona  ndc  purchaser  from  the  buyer,  al- 
though the  sale  was  for  cash  and  the  seller 
drew  upon  the  buyer  through  a  bank  for 
the  purchase  price. 

As  to  effect  of  delay  in  attempting  to  re- 
gain property,  see  note  to  Freeh  t.  Lewis, 
11  L.R.A.(N.S,) '948.  A.  G.  S. 
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samfda  inspectim  and  oar  weighti,  ship- 
iiivnt  at  once,  via  Santa  FA. 

Car  2354B  AT  appUea. 

To  be  ordered  to  our  elerator. 

Harbour  Qn^  Co.^ 
cw  J.  Alvin  Harbour. 

Attach  memorandum  to  your  drafts  showing 
your  weights. 

The  Kemper  Grain  Co. 
103-4  Board  of  Trade,  Kansafl  City,  Mo.; 
323  Sedgwick  Bldg.,  Wichita,  Kans.; 
Coffeyrille,  Kans. 

This  contract  is  subject  in  all  respects  to 
the  rules  and  regulations  of  the  Board  of 
Trade  of  the  issuing  oIQce. 

Wichita,  Kans.  12/13/10. 

Tlarbour  Orain  Co.,  City: — 

We  conflrm  sale  to  you  by  sample  of  one 
car  cap.  busiieU  No,  2  hard  tiO-pound  wheat, 
at  95  cents  f .  o.  b.,  Kansas  City  basis,  Wichi- 
ta weights,  Wichita  grades,  spot  shipment. 
Bill  cars:  Car  23649  A.  T.  ordered  to  your 
i'k'vator. 

Accepted : 

[Sign  here]  

It  is  understood  and  agreed  that  this  con- 
firmation is  a  part  of  the  contract,  and  that 
if  the  grain  mentioned  abo%'e  is  not  shipped 
witliin  the  spcciflcd  time,  we  reserve  the 
right  at  our  option  to  cancel,  extend  time, 
or  buy  in  for  sellers'  account,  and  that  this 
(.■contract  is  not  performed  until  destinatiou, 
weights  and  grades  mentioned  above  are  ob- 
tained. 

Cars  to  be  loaded  to  capacity. 

We  urge  you  to  take  up  with,  ua  immedi- 
ately by  wire  any  objections  to  this  con- 
tract, failing  to  hear  from  you  immediately 
we  will  consider  the  same  fully  accepted. 
The  Kemper  Grain  Co.,  by  Johns. 

The  receipts  for  bills  of  lading,  to  which 
reference  is  made,  were  in  the  following 
form  (the  italicized  portion  being  filled  in, 
the  remainder  omstltuting  a  printed 
blank)  : 

Received  of  Kemper  Grain  Co. 

Original  Bill  of  Lading  covering  ship- 
ment described  as  follows: 

Shippers'  Order.  Notify  Kemper  Orain 
Co.   Destination,  Wichita,  Ka. 


Orlfdn. 

Date. 

Car  No.  and 
Initial. 

Con- 
teniB 

Weiirht. 

Ship- 
per. 

hevta 

Ka. 

tM/l/lO. 

rr&ii  A.  T. 

ts,ooo 

Wichita,  Kansas  12/IS /lO. 

Time  Ordered  2:00  P.  M... 
Set  for  unloading  to  J.  R.  Ne$s,  Agent, 
Earhour  Elevator.       Santa  Fi  B.  B. 
By  RBJ—lt  IS  10. 
47  L.BJi.(??.S.) 


Mr.  RfMS  B.  Gillaly,  for  appellant: 

The  documents  which  appellant  attached 
to  Ita  draf^  whieh  went  to  protrat  on  De- 
cember ICf,  1910,  wm^  in  contemplation  of 
law,  bills  of  lading,  and  carried  title  to  the 
cars  of  wheat  indicated  therein. 

Freeman  r.  Kraemer,  88  Minn.  245,  65 
N.  W.  4Sfi. 

Where  goods  are  shipped,  and  by  the  bill 
of  lading  or  shipping  receipt  are  deliver- 
able to  the  wller  or  his  agent,  or  to  the  or- 
der of  the  seller  or  his  agent,  the  seller 
thereby  reserves  the  property  in  the  goods. 

35  Cye.  332. 

Disreg^ding  documents  attached  to  ap- 
pellant's draft,  and  granting,  for  aake  of 
argument,  th^  have  no  merit  as  bills  of 
lading,  the  "delivery"  (aocalled]  to  Har- 
bour's track  (socalled)  was,  at  most,  only 
conditional,  and  made  in  the  contemplation 
that  payment  would  be  made  before  Har- 
bour should  take  possession  of  the  wheat. 

People's  State  Bank  v.  Brown,  SO  Kan. 
620,  23  L.B.A.(K.S.)  824,  lOS  Fac.  102; 
Osborne  v.  Francis,  120  Am.  St.  Bep.  871. 
note;  Freeh  v.  Lewis,  218  Fa.  144,  V2. 
L.BJi.(N.S.)  369,  67  Atl.  52;  Hallowell  v. 
Milne,  16  Kan.  6S;  Branson  v.  Heckler,  2-2 
Kan.  617;  Austill  v.  Hieronymus  Bros.  124 
Ala.  376,  27  So.  255;  Allen  v.  Hartfield, 
76  111.  3S8;  Woolsey  v.  Axton,  192  Pa.  52fl, 
43  Atl.  1029;  Bloxam  v.  Sanders,  4  Bam. 
&  0.  041,  7  Dowl.  k  K.  396,  28  Revised  Bcp. 
619;  Bcrgan  v.  Magnus,  98  Ga.  514,  25  S.  E. 
570;  35  Cye.  328;  Armour  v.  Pecker,  123 
Mass.  143;  Reed  v.  Upton.  10  Pick.  622,  20 
Am.  Dec.  645;  Dannefelser  v.  Wcigal,  27 
Mo.  45;  State  use  of  Nelson  Distilling  Co. 
V.  Green  Tree  Brewery  Co.  32  Mo.  App. 
276;  Farmers'  ft;  M.  Nat.  Bank  v.  Hazel- 
tine,  78  N.  Y.  104,  34  Am.  Rep.  519;  Kinaey 
V.  Leggctt,  71  N.  Y.  387;  Draper  v.  Jones, 
11  Barb.  263;  Edwards  v.  Glancy,  1  Ohio 
G.  C.  453,  1  Ohio  C.  D.  253;  Windle  T. 
Moore,  1  C  hester  Co.  Hep.  400;  National 
Bank  v.  Chicago,  B.  &  N.  R.  Co.  44  Minn. 
224,  9  I^R..^.  263,  20  Am.  St.  Rep.  566,  46 
N.  W.  342,  560;  Globe  Mill.  Co.  v.  Minne- 
apolis Klevator  Co.  44  :Minn.  J'tX  46  N.  W. 
306;  R.  L.  Moss  k  Co.  v.  Sell,  8  Ga.  App. 
5S.S,  70  S.  E.  18;  Thomas  v.  First  Nat. 
Bank,  66  III.  App.  56;  Benjamin,  Saks,  6th 
cd.  255;  Mccliem,  Sales,  §  538;  McManua  T. 
Walters,  62  Kan.  128,  61  Fac.  686. 

Harbour  could  conv^  no  better  title  than 
he  liimself  had. 

Bills  of  lading  are  not  negotiable. 

6  Cyc.  424;  Porter,  Bills  of  Lading, 
§  438 ;  Sliaw  V,  North  Pennsylvania  K.  Co. 
(SI  iw  V.  Merchants'  Nat.  Bank)  101  U. 
S.  560.  25  L.  ed.  882;  Wichita  Sav.  Bank 
V.  Atchison,  T.  k  S.  F.  B.  Co.  20  Kan.  i>20 : 
Hutchings  v.  Missouri,  K.  k  T.  B.  Co. 
(Sealy  v.  Missouri,  K.  &  T.  R.  Co.)  84 
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Kan.  479.  41  LJLA.(N.8.)  SOO.  114  Pac. 
3077. 

M«un.  IT.  H.  H.  Piatt,  Tbomaa  B. 
Marks,  and  Miller  *  Miller,  for  appeUees 
Chiiati^her  et  aL 

Appellant  so  conducted  Ita  course  of  deal- 
ing with  Barbour  as  to  enable  faim  to  deal 
with  the  wheat  as  his  own,  and  appellant 
is  therefore  estopped  as  against  these  appel- 

Third  Nat.  Bsnk  T.  Smith, '107  Mo.  App. 
181,  81  8.  W.  S15;  Depew  v.  Sobards.  17 
Mo.  680;  Johnson-Brinkman  Commissioo 
Co.  T.  Central  Bank,  116  Mo.  S58,  38  Am. 
St.  Rep.  610,  22  S.  W.  813;  Toung  v. 
Bradley,  88  111.  653;  Wichita  Sav.  Bank 
T  Atchison,  T.  ft  S.  F.  R.  Co.  20  Kan.  619; 
Misflonri,  K.  &  T.  R.  Co.  t.  Rutchings,  78 
Kan.  768,  99  Pac.  230:  Sawver  v.  SymnB, 
3»  Kan.  148,  17  Pac.  799;  *State  t.  Mat- 
thews. 44  Kan.  604,  10  LJt.A.  308,  26  Pac. 
36:  Dangherty  t.  Fowler,  44  Kan.  628,  10 
L.JLA.  314,  26  Pac.  40. 

The  sale  fras  on  credit. 

Benjamin,  Sales,  259;  Blackburn,  Sales, 
Sd  ed.  147,  149,  316;  Third  Nat.  Bank  t. 
Smith,  107  Mo.  App.  181,  81  S.  W.  216; 
Aostedt  T.  Sutter,  30  111.  164;  Hall  t. 
Richardson,  16  Md.  396,  77  Am.  Dec.  303; 
Haskins  T.  Warren,  116  Mass.  614;  People's 
"^tote  Bank  t.  Brown,  80  Kan.  620,  23 
I.JtA.(X.S.)  824,  103  Pac.  102. 

There  was  an  actual  delivery  of  the  grain 
and  the  passing  of  title  therein  to  Harbour. 

tiedeman.  Sales,  §  85,  p.  207;  Bcharff  v. 
Mnrer,  133  Mo-  428,  64  Am.  St.  Rep.  672, 
34  S.  W.  868 :  National  Bank  t.  Baltimore  & 
0.  R.  Co.  99  Md.  661,  10a  Am.  St.  Rep. 
321.  59  Atl.  134. 

Ikf^isrs.  R.  B.  Vermilion,  Earle  W. 
Krana,  and  Joseph  G.  Garejr,  for  appellee 
National  Bank  of  Commerce: 

C'ash  payment  on  delivery  of  the  wheat 
au  waived. 

Fishback  t.  O.  W.  Van  Dusen  A  Co.  33 
Slinn.  117,  22  N.  W.  244;  Singer  Mfg.  Co. 
t.  Sammons,  40  Wis.  316,  5  N.  W.  788; 
Parker  t.  Baxter,  86  N.  Y.  603;  People's 
State  Bank  t.  Brown.  80  Kan.  522,  23 
L.RA.(N.S.)  824,  103  Pac.  102. 

If  the  sale  was  a  conditional  one,  and  the 
jvoperty  was  delivered  to  Harbour  without 
pajment,  then  the  bank,  knowing  nothing  of 
the  coDtUtions,  was  aa  innocent  purchaser, 
and  is  protected  hj  the  statute. 

Van  Duzor  Allen.  90  111.  499;  Warder 
T.  Hoover,  61  Iowa,  491,  1  N.  W.  795; 
Thompson  Wedge.  60  Wis.  642,  7  N.  W. 
560;  Van  Leeuwen  v.  Fi^,  28  Misc.  443, 
59  y.  T.  Snpp.  188;  R^ier  v.  Craver,  S.  ft 
A.  ft  8.  Plow  Co.  54  Neb.  607,  74  N.  W. 
831 ;  Rock  Island  Plow  Co.  v.  Maynard  Sav. 
Bank,  123  Iowa,  640.  90  K.  W.  298;  Eogan 
r.  Detroit  United  B.  Co.  154  Mich.  478,  118 
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y.  W.  140;  ArbudEle  Bros.  v.  Gates,  95  Va. 
802,  30  S.  S.  496;  Harp  v.  Patapsco  Quano 
Co.  99  Ga.  762,  27  S.  E.  181;  Johnsttm  v. 
Wood,  19  Wash.  441,  53  Pac.  707. 

The  appellant  hy  its  act  placed  Eurbohr  in 
a  position  where  he  could  deliver  the  grain 
to  the  railroad  company  and  take  tiiere- 
from  bills  of  lading  and  secure  money  there- 
on from  the  Kational  Bank  of  Commerce, 
and  it  is  now  estopped  from  claiming  the 
property. 

Hntchings  v.  Missouri,  E.  ft  T.  R.  Co. 
(Sealy  v.  Missouri,  E.  ft  T.  R.  Co.)  84 
Kan.  479,  41  LJtA.(N.8.)  600,  114  Pac. 
1077;  Wichita  Sav.  Bank  v.  Atchison,  T. 
ft  S.  F.  B.  Co.  20  Kan.  519;  Third  Nat. 
Bank  v.  Smith,  107  Mo.  App.  178,  81  3.  W. 
216}  Midland  Nat.  Bank  v.  Missouri  P.  R. 
Co.  132  Mo.  492,  58  Am.  St.  Rep.  505,  33  S. 
W.  521;  Kational  Bank  v,  Baltimore  &  0. 
R.  Co.  99  Md.  661,  105  Am.  St.  Rep.  321,  59 
Atl.  134;  Scheuermann  v.  Monarch  fVuit  Co. 
123  La.  55,  48  So.  647. 

Messrs.  W.  B.  Smitli,  O.  Angevine, 
Ball  &  Byland,  and  HcAnany  &  Alden 
also  for  appellees. 


Maaon,  J.,  delivered  the  opinion  of  the 
court: 

The  Kemper  Grain  Company  owned  sev- 
eral cars  of  wheat  upon  the  tracks  of  the 
Santa  F8  Railway  Company  at  Wichita.  It 
made  a  bargain  with  Alvin  Harbour,  do- 
ing business  as  the  Harbour  Grain  Com- 
pany, for  the  sale  to  him  of  the  wheat. 
Wltiiout-  having  paid  for  it.  Harbour  ob- 
tained possession,  or  such  color  of  possM- 
sion  as  enabled  him  to  reship  it  in  his  own 
name  to  his  own  order,  and  to  procure  bills 
of  lading  from  the  railway  company.  Upon 
the  strength  of  these  bills  of  lading  he  sold 
the  wheat  to  differrait  persons,  receiving 
psyment.  The  Kemper  Grain  Company,  not 
having  been  paid,  and  claiming  still  to  be 
the  owner  of  the  wheat,  brought  replevin  for 
it  while  it  was  physically  in  the  control  of 
the  railway  company,  making  the  variouB 
claimants  parties.  Upon  a  trial  the  court 
found  generally  against  the  plaintiff,  and 
rendered  judgment  accordingly.  The  plain- 
tiff appeals. 

The  transactions  with  reference  to  the 
several  cars  of  wheat  were  not  precisely  the 
same,  but  the  differences  were  not  such  as 
substantially  to  affect  the  questions  of  law 
involved.  For  convenience  the  facts  will  be 
stated  regarding  two  cars  of  wheat  claimed 
by  B.  C.  Christopher  ft  Company,  and  the 
discusBLon  will  be  confined  to  the  eim- 
troversy  with  respect  to  them.  These  de- 
fendants maintain:  First,  that  the  deal  be- 
tween the  Kemper  Company  and  Harbour 
amounted  to  an  actual  sale  of  the  wheat  on 
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credit;  that  the  title  passed  to  Harbour; 
timt  lie  Bold  to  B.  C.  ChriBtopher  £  Com- 
jtany,  who  thereby  became  the  owners;  and 
that  Harbour's  failure  to  pay  the  Kemper 
Company  cannot  affect  their  rights.  As  a 
second  proposition  they  contend  tliat,  even 
if  there  was  not  a  completed  sale  and  pass- 
ing of  title  to  Harbour  from  the  Kemper 
Company,  the  Kemper  Company,  in  the 
course  of  the  negotiations  for  a  sale,  vol- 
untarily gave  Harbour  possession  of  the 
wheat,  intending  thereby  a  complete  and  un- 
restricted delivery,  not  merely  for  some 
temporary  purpose,  as  for  examination  of 
its  quality;  that  even  if  a  sale  for  cash 
were  in  contemplation,  and  even  if  the  Kem- 
per Company  had  the  right  as  between  it- 
self and  Harbour  to  reclaim  the  wheat  on 
account  of  the  nonpayment  of  the  price,  it 
cannot  assert  title  against  the  Christophers, 
who  in  good  faith  bought  and  paid  for  it, 
believing  and  being  justified  in  believing, 
that  Harbour  owned  it. 

The  trial  court  made  no  special  findings, 
and  must  be  deemed  to  have  resolved  every 
conflict  of  evidence  and  every  questiim  of 
the  credibility  of  a  witness  against  the 
plaintiff,  and  to  have  made  every  permissi- 
ble inference  in  favor  of  the  defendants 
Therefore  the  first  question  of  law  to  be  de- 
termined ia  this:  Is  tiiere  any  evidence  to 
support  a  finding  that  the  Kemper  Com- 
pany sold  the  wheat  to  Harbour  on  credit! 
We  are  constrained  to  answer  this  in  tiie 
affirmative.  For  simplicity  in  statement  ve 
shall  at  times  speak  of  matters  which  there 
is  some  evidence  to  support,  as  though 'tliey 
were  established  facts.  The  plaintiff's  man- 
ager at  Wichita  testified  that  he  sold  the 
wheat  to  Harbour,  having  no  special  ar- 
rangement as  to  payment  different  from  that 
in  the  case  of  other  cars  sold  to  him;  the 
sale  being  made  under  the  rules  of  the 
Wichita  board  of  trade,  and  the  terms  cash. 
Confirmations  of  the  sale  were  exchanged, 
forms  of  which  are  given  in  the  preliminary 
Mtatement.  The  body  of  Harbour's  confirma- 
tion as  to  one  car  (the  others  being  substan- 
tially the  same)  read: 

"This  confirms  purchase  of  you  to-day  by 
person  (Johns)  of  one  car  %q  hard  wheat, 
at  95c  per  bu.,  basis  Kansas  City,  subject 
to  sample  inspection  and  our  weights,  ship- 
ment at  once,  via  Santa  F6. 

"Car  23S49  AT  applies. 

"To  be  ordered  to  our  elevator." 

The  body  of  the  corresponding  confirma- 
tion by  the  Semper  Company  read: 

"We  confirm  sale  to  you  by  sample  of 
one  car  cap.  bushels  Ko.  2  hard  60-pound 
wheat,  at  96  cents  f.  o.  b.,  Kansas  City 
basis,  Wichita  weights,  Wichita  grades,  spot 
shipment.  Bill  cars:  Car  23549  A.  T.  or- 
dered to  your  elevator." 
47  L^^(K.S.) 


The  precise  character  of  the  transaction 
is  not  definitely  determined  by  the  face  of 
these  writings.  Such  determination  may  be 
affected  not  only  by  evidence  of  the  meaning 
of  any  teclinical  terms  used,  but  eapecially 
by  the  conduct  of  the  pai-ties  in  relation  to 
delivery  and  by  the  provisions  made  for  col- 
lecting payment.  The  actual  manner  in 
which  business  between  the  Kemper  Com- 
pany and  Harbour  was  conducted  becomes, 
therefore,  of'the  greatest  importance.  The 
wheat  was  bought  by  the  Kemper  Company 
at  a  point  on  the  Santa  Railway  near 
Wichita.  The  original  owner  shipped  it  to 
his  own  order  at  Wichita,  and  drew  upon 
the  Kemper  Company  at  Kansas  City  for 
his  pay,  attaching  the  bill  of  lading  to  his 
draft.  The  draft  was  paid,  and  the  bill  of 
lading  was  sent  to  the  company's  manager 
at  Wichita.  The  company  therefore  had  thi- 
two  cars  of  wheat  upon  the  track  at  Wichi- 
ta, and  had  the  bills  of  lading  as  evidence  of 
its  ownership.  It  could,  of  course,  reship 
the  wheat  if  it  desired.  Under  the  rules  and 
practice  of  the  railway  company  it  had  the 
privilege  of  having  the  cars  delivered  with- 
out further  charge,  by  means  of  a  belt  line, 
to  any  one  of  a  considerable  number  of  local 
industries.  But  before  the  Santa  F6  Bail- 
way  would  set  out  a  car  for  unloading  at 
any  siding  on  the  belt  line,  it  required  the 
surrender  to  it  of  the  bill  of  lading.  In  ex- 
change it  would  give  the  owner  a  receipt 
for  the  bill  of  lading,  a  form  of  which  is 
shown  in  the  preliminary  statement.  A 
copy  or  duplicate  of  this  receipt  would  be 
given  to  the  employees  operating  the  belt 
line,  who  would  place  the  car  in  conformity 
with  the  disposition  there  indicated. 

In  the  present  case  the  Kemper  Company, 
having  the  two  cars  of  wheat  thus  subject 
to  its  control,  negotiated  the  sale  to  Bar- 
bour. It  then  delivered  the  bill  of  lading 
to  the  railway  company  and  received  a  re- 
ceipt containing  the  words :  "Set  for  unload- 
ing to  Harbour  elevator."  It  attached  this 
receipt  to  a  draft  upon  Harbour  for  tlie 
price,  and,  in  accordance  with  its  custom, 
sent  the  draft  for  collection  to  a  Kansas 
City  bank.  The  draft  was  sent  by  the  bank 
to  its  correspondent  at  Wichita,  and  on 
presentation  Harbour  failed  to  pay  it.  The 
forwarding  of  the  draft  to  Kansas  City  and 
its  return  to  Wichita  had  taken  up,  aa 
usual  about  two  days  time.  In  the  mean- 
while the  railway  company  had  delivered 
the  bill  of  lading  an4  the  duplicate  receipt 
to  the  employees  operating  the  belt  iinv, 
and  they  had  act  out  the  cars  on  the  siding 
at  the  Harbour  elevator.  Harbour  nego- 
tiated a  sale  of  the  wheat  to  B.  C.  Christo- 
pher &.  Company,  shipped  it  to  his  own 
order  at  Kansas  City,  drew  upon  Christo- 
pher &  Company  for  the  price,  attaching 
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ttte  bill  of  lading.  The  draft  was  paid,  and 
while  matters  stood  in  this  situation  the 
Kemper  Company  brought  its  action. 

The  plaintiff  contends  that  there  was  no 
iEtentional  or  valid  delivery  of  the  wheat 
to  Harbour;  that  in  the  ordinary  course  of 
biuiness  the  car  would  not  have  been  set 
out  to  the  Harbour  elevator  at  once,  but 
would  have  reached  there  about  the  time  of 
the  return  of  the  draft  from  Kansas  City; 
that  Harbour  had  no  right  to  exercise  any 
control  over  the  wheat  lutil  he  had  paid 
the  price  and  obtained  the  receipt  (for  the 
bill  of  lading)  which  was  attached  to  the 
draft;  that  with  a  fraudulent  purpose  he 
procured  the  cars  to  be  placed  on  his  siding 
it  once,  and  wrosgfuUy  took  possession  of 
the  wheat.  These  contentions  involve  a 
number  of  propositions  which  we  must  re- 
gard as  questions  of  fact,  to  be  determined 
by  the  trial  court  upon  all  the  evidence. 

Did  the  Kemper  Company  intend  a  de- 
livery  of  the  wheat  to  Harbour  T  While  it 
had  the  bill  of  lading  in  its  poaseasion,  it 
wai  absolutely  secure.  The  fact  that  the 
railway  company  required  the  bill  of  lad- 
ing to  be  delivered  up  before  it  would  set 
out  the  car  at  the  Harbour  elevator,  and 
that  the  Kemper  Company  acquiesced  in 
this  requirement,  is  some  evidence  that 
both  parties  regarded  the  direction  placed 
npon  the  duplicate  receipt,  to  set  the  cars 
for  unloading  at  the  Harbour  elevator,  as 
contemplating  an  actual  delivery.  The  re- 
ceipt cannot  be  said,  as  a  matter  of  law,  to 
be  the  equivalent  of  a  bill  of  lading.  The 
n'idence  does  not  conclusively  establish  that 
it  was  so  regarded. 

Did  the  Kemper  Company  intend  to  exact 
payment  of  the  price  as  a  condition  of  the 
passing  of  the  title  T  It  could  have  made 
the  delivery  unquestionably  contingent  up- 
on payment,  and  chose  not  to  exercise  the 
power.  It  could  have  caused  its  draft  to  be 
presented  to  Harbour  at  once,  but  it  vol- 
untarily elected  to  collect  it  through  Kan- 
sas City,  thereby  necessarily  causing  a  de- 
lay of  two  days.  We  do  not  think  it  can 
be  said,  as  a  matter  of  law,  that  a  literal 
cash  on  delivery  payment  was  intended,  or 
that  the  evidence  conclusively  establishes 
that  intention.  The  trial  court  had  a  basis 
for  finding,  and  must  be  deemed  to  have 
found,  that  the  Kemper  Company  contem- 
plated a  delay  of  payment  for  two  days,  and 
was  content  to  give  credit  for  that  time. 
This  view  is  strengthened  by  the  fact  that 
for  a  period  of  substantially  six  months 
Barbour  had  succeeded  in  doing  business 
Dpon  the  capital  of  the  Kemper  Company. 
Ho  would  buy  wheat  from  the  company, 
have  delivery  made  at  his  elevator,  and  find 
a  buyer,  upon  whom  he  would  draw  for  the 
price  with  the  bill  of  lading  attached.  He 
47  L£.A.(N.S.) 


would  then  cash  the  draft,  and  with  the  pro- 
ceeds take  up  the  Kemper  draft,  when  it 
arrived  at  the  end  of  its  two  days'  trip. 
If  the  sale  by  the  Kemper  Company  to  Har- 
bour was  made  upon  credit,  as  the  court 
must  be  deemed  to  have  found  upon  what 
we  regard  as  sufficient  evidence,  the  Christo- 
pher firm  acquired  a  good  title  to  the 
wheat,  and  the  debatable  questions  of  law 
argued  on  behalf  of  the  plaintiff  do  Bot  re- 
quire decision. 

If  it  should  be  conceded  that  the  Kemper 
Company,  while  intending  an  actual  de- 
livery of  the  wheat  to  Harbour,  intended 
at  the  same  time  an  immediate  payment  of 
the  purchase  price,  or  intended  that  the  title 
should  not  pass  without  payment,  the  ques- 
tion whether  it  could,  by  reason  of  the  non- 
payment, reclaim  the  property  after  it  had 
passed  into  the  hands  of  an  innocent  pur- 
chaser, is  one  upon  which  there  is  a  sharp 
confiict  of  judicial  opinion.  In  People's 
State  Bank  v.  Brown,  80  Kan.  520,  23  L.B.A. 
(N.S.)  824,  103  Pac.  102,  this  court  went 
very  far  in  upholding  the  right  of  a  seller 
who  intended  no  extension  of  credit,  to  re- 
claim his  property  after  a  considerable  in- 
terval, where  it  was  held  by  an  attaching 
creditor  of  the  buyer.  If  the  property  had 
reached  an  innocent  purchaser,  a  very  dif- 
ferent question  would  have  been  presented. 
The  cases  bearing  on  that  question  are  col- 
lected in  a  note  in  13  L.E.A.(N.S.)  697. 
A  typical  case  supporting  the  right  of  the 
seller  to  retake  his  goods,  even  as  against 
an  innocent  purchaser,  is  National  Bank 
V.  Chicago,  B.  &  N.  R.  Co.  44  Minn.  224,  0 
L.R.A.  263,  20  Am.  St.  Rep.  566,  46  N.  W. 
342,  560,  where  it  Was  held  that  one  who 
had  sold  goods  for  cash,  taking  a  check  from 
the  buyer,  was  entitled,  upon  the  dishonor 
of  the  check,  to  reclaim  the  goods  even  from 
an  innocent  subvendee  for  value.  In  the 
note  referred  to  it  is  said :  "While  the  Mas- 
sachusetts court  has  gone  as  far,  perhaps, 
as  any  of  the  courts  in  protecting  the  origi- 
nal vendor,  yet  that  court  will  refuse  to 
extend  its  protection  to  him  where  it  ap- 
pears that  he  makes  an  unconditional  de- 
livery of  the  property  to  the  vendee.  Thus, 
in  Goodwin  v.  Boston  &  L.  R.  Co.  Ill  Mass. 
487,  the  vendor  of  a  large  quantity  of  grain 
sold  without  any  special  agreement  as  to 
payment  caused  the  delivery  of  the  same 
to  be  made  to  the  buyer  by  giving  an  order 
to  him  on  a  warehouse  for  the  amount  sold. 
It  appears  that  it  was  the  usage  of  the  grain 
trade,  under  which  this  grain  was  sold,  to 
consider  a  sale  such  as  the  one  mentioned 
a  cash  sale,  and  to  give  to  the  buyer  an 
order  for  delivery  before  payment  was  made, 
and  to  allow  him  not  exceeding  ten  days 
before  calling  on  him  for  payment.  Before 
the  expiration  of  the  ten  days,  the  buyer 
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had  transferred  the  property  to  a  third  per- 
son under  replevin  of  the  original  vendor. 
It  was  held  that  be  had  waived  the  right 
to  intiet  upon  pa^rment  as  a  condition  pre- 
cedent to  the  passing  of  title;  the  court 
saying;  Upon  such  contracts  the  seller  is 
not  bound  to  deliver  without  payment  of 
the  price. at  the  same  time.  But,  if  he  does 
make  an  unqualified  delivery,  he  waives  his 
advantage,  and  the  title  passes,  and  his  lien 
for  the  price  is  disehar^ged.' "  18  LJt~A. 
(N.S.)  697. 

A  valuable  discussion  of  the  question  is 
found  in  a  recent  text-book;  the  author's 
eonclusions,  witii  the  reasoning  upon  which 
they  are  based,  being  shown  by  these  ex- 
cerpts, the  portions  thought  to  be  especial- 
ly to  the  purpose  being  italicized:  "Whether 
a  sale  is  complete  with  a  lien  retained  by 
the  seller,  or  whether  the  property  has  not 
passed,  and  will  not  pass  until  the  buyer 
pays  tiie  price,  is  a  question  that  has  some 
Importance  when  merely  the  rights  of  the 
buyer  and  the  seller  are  concerned.  .  .  . 
The  greatest  importance  of  the  question 
arises,  however,  when  the  rights  of  third 
persons  are  concerned.  If  the  propOTty 
does  not  pass  till  payment,  a  purchaser 
from  the  buyer  gets  no  title.  .  .  .  The 
cases  which  present  difficulty  are  where  the 
seller  has  voluntarily  parted  with  posses- 
sion, and  for  a  purpose  other  tiian  the 
temporary  one  of  examination  or  the  like. 
Jt  M  uiUvenallt/  admitted  in  the  deoi*iotiM 
that  delivery  ie  at  least  evidenee  of  a  waiv- 
er, lia  it  ie  aleo  generally  said  that  it  ie 
only  evidence,  and  that  the  eeller*a  intent 
not  to  waive  the  benefit  of  Ma  condition  may 
he  ehown.  An  analysis  of  the  situation  up- 
on principle  makes  it  evident  that  the  real 
question  is,  Does  the  seller  assent  to  the 
transfer  of  the  property  I  and  in  order  to 
answer  ibis  question,  tiie  original  bargain 
and  what  is  subsequently  done  must  both  he 
considered.  If  the  original  bargain  was 
for  a  casta  sale,  that  must  mean  that  the 
buyer  was  to  have  neither  the  title  nor  the 
use  and  enjoyment  of  the  goods  until  the 
price  was  paid.  If  the  buyer  was  to  have 
the  use  and  enjoyment  ot  the  property, 
though  not  the  title,  before  payment  of  the 
price,  the  transaction  is  a  conditional  sale, 
not  a  cash  sale.  Accordingly,  if,  aft«:  bar- 
gaining for  a  casta  sale,  the  seller  subse- 
queatly,  voluntarily,  delivers  to  the  buyer 
tiie  goods  with  the  intent  that  the  buyer 
may  immediately  use  them  as  his  own,  and 
without  insisting  upon  contemporaneous 
piqrment,  this  action  is  absolutely  incm- 
sistent  with  the  original  bargain.  Buoh  a 
delivery  ie  not  only  evidence  of  the  waiver 
of  the  condttfon  of  cash  payment;  it  ehould 
he  oonaliteioe  evidenoe.  .  .  .  Sometimes 
after  a  bargsln  for  a  casta  sale  ttae  buyer 
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gives  in  payment  of  the  price  a  worthless 
check,  and  it  taas  been  held  that  such  a  false 
check  is  no  paymrat;  and  that  not  on^ 
does  no  title  pass  to  the  fraudulent  buyer, 
but  that  the  seller  may  assert  his  title 
against  .an  innocent  purchaser  from  the 
buyer.  It  is  submitted  that  such  de- 
cisions are  unsound.  The  reasoning  upon 
which  they  rest  is  that  a  worthless  check 
is  no  payment  of  the  price,  and  the  condi- 
tion has  not  happened  upon  which  the  prop- 
erty was  to  p&ss.  But  the  real  question 
is.  Did  the  seller  assent  to  transfer  tiie  own- 
ership in  tbe  goods?  and  it  can  hu^ly  be 
doubted  that  he  did.  If  a  seller  should  aay, 
'You  must  not  deal  with  these  goods,  though 
I  have  put  them  in  your  taauAs,  until  I  col- 
lect the  check,'  that  would  show  an  intoit 
not  to  transfer  the  property  to  the  buyer. 
But  where  the  goods  are  put  into  the  buy' 
er's  hands  witkotit  more,  it  can  hardly  ba 
doubted  that  the  seller  means  to  allow  him 
to  deal  with  them  as  his  own;  to  reeetl 
them  immediately  if  he  feels  iitoUned.  It 
ie  true  that  this  assent  to  the  teanafer  of 
the  proper^  to  the  buyer  has  been  procured 
by  fraud;  therefore,  the  seller  may  reclsim 
the  goods  from  tiie  fraudulent  tauyer.  But, 
M  in  other  cases  wheie  the  seller  la  Induced 
to  part  with  hia  properi;y  tay  fraud,  the  void- 
shle  title  of  the  fraudulent  buyer  bennnes 
an  indefeasible  title  upon  a  bona  fide  pur- 
chaser from  ttae  fraudulent  buyer.  Ttae 
matter  may  tae  ttaus  summarised:  If  the 
goods  are  delivered  without  any  permission, 
express  or  implied,  to  the  buyer  to  deal 
with  them  as  his  own  until  the  price  is  paid, 
the  condition  that  payment  shall  be  simul- 
taneous with  the  transfer  of  title  Is  not 
waived;  but  if  the  seller,  on  delivering  the 
goods,  does  so  without  restriction,  so  that 
the  buyer  is  violating  the  terms  <A  no  bar- 
gain if  he  uses  the  goods  as  tais  own,  it  is  a 
conclusion  of  law  that  the  transaction  is 
not  properly  a  cash  sale.  At  most.  It  ia 
what  has  been  commonly  called  a  condi- 
tional sale;  and  the  natural  inference  ia 
that  the  transaction  is  not  even  a  condi- 
tional sale.  A  delivery  to  the  buyer  with 
authority  to  use  the  goods  immediaMy 
should  be  a  conclusive  evidence  of  transfer 
of  the  property,  in  the  absence  of  pretty 
clear  evidenee  showing  an  if»ten«of>  to  re- 
serve the  titte."  Williston,  Sales,  {  846. 

The  eonelusion  of  the  trial  court  not  only 
finds  support  in  the  evidenoe;  it  accords 
with  the  principle  that  when  one  of  two  per- 
sons, equally  entitled  to  consideration  so 
far  as  their  purposes  are  concerned,  must 
suffer  from  the  delinquency  of  a  third,  ttae 
loss  more  properly  falls  upon  taim  wtao,  hav- 
ing readily  at  hand  the  means  of  protection, 
has  failed  to  avail  himself  of  them. 

It  is  argued  that  some  t^ttae  provisions  of 
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the  manoranda  confirming  the  bargain  be- 
tween tbe  Kemper  Company  and  Harbour, 
regarding  inspection  and  weighta,  require  a 
finding  tbat  title  did  not  pass.  We  think, 
howerer,  these  provisions  are  not  condu- 
cive, but  merely  matters  to  be  taken  into 
tceount  in  determining  tbe  real  intentions 
ct  the  parties.  The  contention  is  made  that 
the  defendants  were  not  innocent  purchasers 
from  Harbour,  hat  had  knowledge  of  facts 
which,  1^  imposing  upon  tbem  a  duty  of 
icqniry,  charged  them  at  least  with  con- 
structive notice  of  the  plaintiff's  rights. 
This  question  also  was  one  fairly  to  he  de- 
tpnnined  by  the  court  under  all  the  evi- 
d*Dee. 

As  already  stated,  the  isauea  between  the 
plaintiff  and  the  other  defendants  are  coQ- 
trolled  by  the  same  considerations.  Vari- 
ous phases  of  the  evidence  favorable  to  the 
plaintiff  have  not  been  touched  upon,  be- 
cause the  question  before  us  is  not  whether 
tbe  court  might  have  found  in  its  favor, 
but  whether  there  was  any  evidence  war- 
ranting  a  contrary  finding. 

The  judgment  it  aiBmud. 


MICHIGAN  SVFREME  COUBT. 

THEODORE  ENNE8T 
v. 

PEEE  ICABQUETTE  RAILROAD  OOM- 
PANY»  PIff.  in  Certiorari. 

(—  Ificb.       142  K.  W.  567.) 

Beoelver  —  for  railroad  —  snit  against 

—  service  on  station  agent. 

The  appointment  of  a  receiver  to  operate 
and  manage  a  railroad,  with  authority  to 
defend  suits  against  the  road,  does  not  pre- 
vent the  service  of  papers  necessary  to  in- 
stitute such  actions  on  station  agents,  in 
accordance  with  a  statute  permitting  serv- 
ice of  process  upon  any  railroad  company 
in  the  state  upon  any  station  agent  along 
the  line  of  auch  company,  if  the  receiver 
mntinoes  the  agents  in  office  with  direc- 
tions to  perform  the  duties  theretofore  per- 
formed 1^  them. 

(July  9,  1913.) 

CERTIORARI  to  the  Circuit  Court  for 
St.  Clair  County  to  review  an  order 
overruling  a  plea  in  abatement  for  lack  of 


proper  service  of  process  in  a  proceeding 
to  recover  damages  for  personal  Injuriea 
for  which  the  defendant  railroad  company 
was  alleged  to  he  responsible.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bills,  Parker,  StaleldB,  A 
Brown,  for  plaintiff  in  certiorari : 

When  the  property  of  a  railroad  company 
has  passed  into  the  hands  of  receivers,  and 
its  road  is  being  operated  by  them  under  an 
order  of  the  court,  service  of  process  on  one 
of  the  employees  of  the  receivers  will'  give 
no  jurisdiction  over  the  company. 

Cherry  v.  North  4  S.  R.  Co.  59  Ga.  446; 
Heath  v.  Missouri.  K.  4  T.  R,  Co. .  83  Mo. 
617;  Cleveland  t  M.  R.  Co.  v.  Orme,  1  Ohio 
C.  C.  fill,  1  Ohio  C.  D.  285;  ColUns  t.  Bal- 
timore &  O.  R.  Co,  7  Ohio  N.  P.  270.  8  Ohio 
8.  &  C.  P.  Dec.  44S;  Cain  v.  Seaboard  Air* 
Line  R.  Co.  7  Ga.  App.  462,  67  S.  K  127; 
Alderson,  Receivers,  1905  ed.  p.  522. 

There  are  only  two  cases  contra. 

Faltieka  v.  New  York,  L.  E.  &  W.  R.  Co. 
12  Misc.  478,  33  N.  Y.  Supp.  679;  Simpson 
V.  East  Tennessee,  V.  &  G.  R.  Co.  89  Tenn. 
304,  35  S.  W.  735. 

Process  can  be  served  on  a  corporation 
only  by  making  service  thereof  on  some  one 
or  more  of  its  agents. 

X«fayette  Ins.  Co.  v.  French,  18  How.  404, 
408,  15  L.  ed.  451,  453;  Dtnzy  v.  Illinois 
C.  R.  Co.  61  Fed.  49;  32  Cyc.  447;  Robinson 
V.  Harmon,  157  Mich.  272,  117  N.  W.  664, 
122  N.  W.  108;  High,  Receivers,  4th  ed.  art. 
1;  Ocean  8.  8.  Co.  v.  Wilder,  107  Ga.  220, 
33  S.  E.  179. 

The  receiver,  and  the  corporation  over 
which  he  is  appointed,  are  two  entirely 
distinct  and  separate  legal  entities. 

Metz  v.  Buffalo,  C.  &  P.  R.  Co.  68  N.  Y. 
61,  17  Am.  Rep.  201;  State  v.  Wabash  R. 
Co.  115  Ind.  40fl,  1  L.R.A.  179,  17  N.  E. 
909;  Godfrey  v.  Ohio  &  M.  R.  Co.  110  Ind 
30,  18  N.  E.  61;  Ocean  S.  S.  Co.  v.  Wilder, 
107  Ga.  220,  33  S.  E.  179;  Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.  46  Fed.  608; 
Northern  P.  R.  Co.  v.  Heflin,  27  C.  C.  A.  460, 
48  U.  S.  App.  662,  83  Fed.  93;  Smith,  Re- 
ceiverships, p.  204;  23  Am.  i  Eng.  Ene. 
Law,  1098;  Decker  v.  Gardner,  124  N.  Y. 
334,  11  L.R.A.  480,  26  N.  E.  814;  McDer- 
mott  V.  Crook,  20  App.  D.  C.  465 ;  Southern 
Exp.  Co.  V.  Western  North  Carolina  R.  Co. 
99  U.  S.  191,  25  L.  ed.  319;  Quincy,  M.  & 
P.  R.  Co.  V.  Hamphn^s,  146  U.  S.  82,  36 


Note  ^  Servtee  of  proceM,  after  ap- 
votntment  of  receiver,  upon  person 
dentgnated  hy  statute  to  reeetve  aerv- 
i€e  for  corporation. 

It  is  assumed,  for  the  purposes  of  this 
nnte,  that  the  person  served  would  have 
bet>n  the  proper  person  upon  whom  to  serve 
process  directed  against  the  corporation,  if 
no  receiver  bad  been  appointed.  Therefore, 
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cases  which,  like  Nickolson  v.  Wheeling, 
L.  E.  &  P.  Coal  Co.  110  Fed.  105,  turn  upon 
the  fact  that  tbe  person  served  was  not 
such  an  agent  as  was  authorized  to  receive 
service  at  the  hands  of  the  corporation,  are 
excluded. 

As  to  service  of  process  on  servant  or 
agent  of  lessee  of  railroad  corporations,  see 
note  to  Chicago,  B.  ft  Q.  R.  Co.  T.  Weber,  4 
L.RJk.(N.B.)  278. 
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L.  ed.  832,  12  Sup.  Ct.  Rep.  787;  United 
States  Trust  Co.  v.  Wnbash  Western  R.  Co. 
160  U.  S.  287,  37  h.  ed.  108S.  14  Sup.  Ct. 
Rep.  86;  Thomson  v.  McMorran  Mill.  Co. 
132  Mich.  691,  94  N.  W.  188. 

Messrs.  Stevens,  Graham,  &  Btercns 
for  defendant  in  certiorari. 

Ston^  J.*  delivered  the  opinion  of  the 
court: 

This  ease  comes  into  this  court  on  cer- 
tiorari to  review  the  order  of  the  trial 
Judge  overruling  defendant's  plea  in  abate- 
ment to  the  declaration.  On  October  24, 
1912,  plainti£F  filed  a  declaration  against 
defendant  in  the  circuit  court,  for  the  county 
of  Bt.  Clair,  on  which  was  indorsed  a  rule 
to  plead.  A  copy  of  this  declaration,  witli 
notice  of  the  rule  to  plead,  was  served  on 
John  J.  Coryell,  station  and  ticket  agent 
at  the  Fort  Huron,  Micliigan,  station,  a  sta- 
tion along  the  line  of  the  defendant  rail- 
road, on  November  1,  1912.  The  plaintiff 
seeks  to  recover  damages  for  personal  in- 
juries alleged  to  have  accrued  to  faim  on 
December  31,  191],  by  reason  of  the  negli- 


I  gence  of  the  defendant.  The  testimony  tak- 
en on  the  trial  of  the  issue  formed  on  the 
plea  in  abatement  shows  that  John  J. 
Coryell  had  been,  for  about  six  years  prior 
to  April  6,  1912  (the  date  of  the  order 
creating  the  receivership  hereinafter  de- 
scribed), the  station  and  ticket  agent  of 
defendant  at  the  Port  Huron  station;  that 
on  that  day  he  received  notice  from  the  re- 
ceivers of  their  appointment,  and  after- 
wards acted  under  their  control,  and  was 
BO  acting  of  November  1,  3912,  as  such 
station  and  ticket  agent.  That  notice  wai 
as  follows: 

Detroit,  Michigan,  April  6,  1912. 

12  o'clock  noon. 
All  officers  and  agents  of  the  Pere  Marquette 
Railroad  in  the  United  States: — 

By  Virtue  of  an  order  made  this  day  by 
the  district  court  of  the  United  States  for 
the  eastern  district  of  Michigan,  in  the 
case  of  the  American  Brakeshoe  k  Foundry 
Company  against  the  Pere  Marquette  Rail- 
road Company,  the  undersigned  have  been 
appointed  and  have  qualified  as  receivers  of 


Action  against  corporation — genually. 

There  is  a  difference  of  opinion  on  this 
question.  In  some  jurisdictions  it  is  held 
that  the  court  obtains  jurisdiction  of  the 
railroad  company  by  service  upon  the  agent 
notwithstanding  the  appointment  of  a  re- 
ceiver. Ennest  v.  Pebe  Mabquette  R.  Co. 
sufficiently  shows  that  such  is  the  mle  of 
Faltiska  V.  New  York,  L.  E.  ft  W.  R.  Co. 
12  Misc.  478,  33  N.  Y.  Supp.  679,  affirmed 
without  opinion  in  151  N.  Y.  650,  40  N.  E. 
1146;  and  Simpson  v.  East  TennesRce,  V. 
&  G.  R.  Co.  89  Tenn.  304,  15  S.  VV.  735. 
The  Ennest  Case  was  followed  in  Barn- 
hart  V.  Michigan  C.  R.  Co.  —  Mich.  — ,  142 
N.  W.  570. 

Service  of  this  kind  has  been  lield  good 
as  against  the  corporation,  though  the  per- 
son sorved  was  regarded  as  the  agent  of  the 
receiver.  LouiBville,  N.  A.  &  C,  R.  Co.  v. 
Cauble,  48  Ind.  277;  Grady  v,  Richmond  &. 
D.  R.  Co.  116  N.  C.  952,  21  S.  E.  304.  In 
one  case  of  this  kind  the  court  argued  that 
when  an  insolvent  corporation  is  put  into 
the  hands  of  a  receiver,  this  only  effects 
a  change  in  the  management  of  the  prop- 
erty, and  that  while  the  receiver  is  sub- 
atitutcd  for  those  who  theretofore  had  gov- 
erned the  corporation,  the  title  is  not 
changed ;  and  that,  inasmuch  as  the  receiver 
is  put  in  charge  of  and  administers  all  the 
affairs  of  the  corporation,  service  of  process 
is  properly  made  upon  him  through  his 
agent.  State  v.  Port  Royal  &  A.  R.  Co.  84 
Fed.  67,  holding  property  of  a  railroad  in 
the  hands  of  a  receiver  bound  by  a  judg- 
ment rendered  in  an  action  against  the  rail- 
road company  in  which  process  was  served 
on  an  agent  of  the  receiver,  who  was  not 
made  a  party. 

Upon  the  other  band,  it  is  held  in  some 
cases  that  such  service  is  of  no  effect 
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against  the  corporation,  upon  the  ground 
that  the  person  served,  though  exercising 
the  functions  of  a  railroad  employee,  was 
the  agent  of  the  receiver.  As  shown  in  Ek- 
NEST  V.  Peee  Mabquette  R.  Co.,  this  is  true 
of  Cherry  v.  North  &  S.  R.  Co.  59  Ga.  440 ; 
Cain  V.  Seaboard  Air-Line  R.  Co.  7  Ga.  App. 
462,  67  S.  E.  127;  and  Heath  t.  Missouri, 
K.  A  T.  R.  Co.  83  Mo.  617. 

So  an  Ohio  court  has  held  that  service 
upon  the  ticket  agent  is  not  good  as  against 
tile  railroad  company,  at  least  where  the 
ticket  agent  was  one  appointed  by  the  re- 
ceiver shortly  after  his  appointment,  to 
supersede  the  previous  agent  of  the  rail- 
road  company  whom  the  receiver  removed, 
under  a  statute  drawing  a  distinction  be- 
tween servants  of  the  railroad  company  and 
servants  of  the  receiver  by  providing  first 
that  a  summons  against  a  corporation  may 
be  served  upon  the  president,  etc.,  and  that, 
if  such  corporation  is  a  railroad  company, 
the  summons  may  be  served  on  any  regular 
ticket  agent,  and  providing  in  the  statute 
relating  to  receivers  that  action  may  be 
brought  against  the  receiver  of  a  railroa.d 
in  any  county,  and  that  service  of  summons 
may  be  had  upon  the  receiver  or  upon  any 
ticicet  agent  who  is  in  the  employment  of 
or  acting  for  the  receiver.  Cleveland  ft  M. 
R.  Co.  v.  Orme,  1  Ohio  G.  0.  611,  1  Ohio 
C.  D.  285. 

And  in  Collins  v.  Baltimore  ft  O.  B.  Co. 
7  Ohio  N.  P.  270,  7  Ohio  S.  ft  C.  P.  Dec.  445, 
the  court,  regarding  a  ticket  agent  as  the 
agent  of  the  receiver,  and  not  of  the  rail- 
road company,  held  that  service  upon  a 
ticket  agent  was  ineffective  as  against  the 
corporation,  where  the  statute  provided  that 
the  corporation  could  be  served  by  deliver- 
ing a  copy  of  the  process  to  any  "reguUr 
ticket  or  freight  agent  thereof.*' 
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all  the  property  and  business  of  said  Pere 
M&rqnette  Railroad  Company,  of  every  kind 
and  cba,racter  and  wherever  situate,  and 
bave  taken  possession,  and  do  hereby  take 
possession,  of  all  such  property  and  busi- 
ness, and,  pursuant  to  the  authority  of  the 
said  court,  do  hereby  direct  the  continuance 
of  said  business  in  the  names  of  the  under- 
signed as  receivers  and  until  further  or- 
ders, substantially  as  it  has  been  conducted 
theretofore.  Until  further  orders  all  agents 
and  employees  of  the  company  connected 
with  the  business  will  perform  the  duties 
heretofore  performed  by  them,  and  make 
reports  and  remittances  as  heretofore.  The 
depositories  of  the  company  will  be  the  de- 
positories of  the  undersigned,  and  the  exist- 
ing ta.riffs  and  rules  and  regulations  will 
remain  in  force  until  further  notice. 

Newman  Erb, 
Dudley  Waters, 
Frank  Blair, 

'  Receivers. 

The  plea  In  abatement  (filed  with  the 
plea  of  the  general  issue  under  the  rule) 

— ^foreign  receiver. 

The  appointment  of  a  receiver  by  a  state 
court  entitles  bim  to  no  right  aa  of  course 
to  recognition  in  another  jurisdiction,  and 
therefore  the  validity  of  local  service  of 
process  on  the  foreign  corporation,  in  ac- 
cordance with  the  statute  authorizing  serv- 
ioe  npon  a  resident  agent,  is  not  affected 
1^  the  fact  that  a  receiver  had  been  ap- 
pointed in  the  foreign  state.  Pollock 
Carolina  Interstate  Bldg.  &  h.  Abso.  48  S.  C. 
65,  59  Am.  St.  Rep.  695,  25  S.  E.  977;  How- 
ard T.  Cbeaapeake  &  O.  R.  Co.  11  App.  D,  C. 
300. 

Action  against  receiver — generally. 

Where  the  action  is  instituted  against 
tbi  receivers  as  defendants,  service  upon 
a  person  who,  in  the  absence  of  a  receiver- 
ship, ia  a  proper  person  to  receive  service 
of  process  against  the  railroad  company, 
is  deemed  a  sufUcient  service  as  against  the 
receivers.  Eddy  v.  Lafayette,  163  U.  S.  456, 
41  L.  ed.  225,  16  Sup.  Ct.  Rep.  1082;  Gane- 
bin  T.  Phelan,  5  Colo.  83;  Grady  v.  Rich- 
mond &  D.  R.  Co.  116  K.  C.  952,  21  S.  E. 
304 

In  Ex  parte  Charles,  106  Ala.  203,  18 
So.  73,  the  court  would  seem  to  have  de- 
cided only  that  a  statute  providing  that 
when  any  railroad  company  should  permit 
its  railroad  to  be  used  or  operated  by  any 
other  person  or  corporation,  service  of  proc- 
ess in  an  action  against  such  person  or  cor- 
poration should  be  effected  by  serving  the 
same  on  any  depot  agent,  etc.,  did  not  apply 
where  the  possession  and  use  of  the  railroad 
had  been  transferred  to  receivers,  though  i 
the  coart  prefaced  its  decision  on  this  point 
the  summary  statement  tbat  service ' 
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alleges  that  John  J.  Coryell,  the  person 
upon  whim  the  service  of  declaration  with 
rule  to  plead  was'  made,  on  November  1, 
1912,  was  not  at  the  date  of  such  service 
an  agent  or  employee  of  the  Pere  Marquette 
Railroad  Company,  and  that  the  service  of 
said  declarations  and  rule  to  plead  on  him 
was  wholly  inoperative  to  bind  the  defend- 
ant, or  to  give  the  court  jurisdiction  over 
it.  On  the  trial  of  the  issue  it  appeared 
that  on  April  5,  1912,  the  defendant,  by  the 
order  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Michigan, 
southern  division,  was  placed  in  charge  of 
the  above-named  receivers.  This  order  gave 
authority  to  the  receivers,  among  other 
things,  to  take  possession  of  all  the  rail- 
roads and  other  property  of  the  defendant, 
"to  run,  manage,  and  operate  the  said  rail- 
roads and  property;  ...  to  maintain, 
preserve,  and  protect  the  said  property 
and  assets,  and  to  keep  the  same  in  proper 
condition  and  repair,  so  that  the  same  may 
be  safely  and  advantageously  operated  and 
used;  ...  to  secure  and  develop  the 
businesB  of  said  railroad  company;    .    .  . 

of  process  in  this  case  was  without  author* 
ity,  unless  it  could  be  drawn  within  the 
inference  of  such  statute. 


— ^federal  receiver. 

It  was  held  by  a  Federal  court  that 
where  Congress  requires  receivers  to  man- 
age and  operate  the  property  according  to 
the  requirement  of  the  laws  <rf  the  state  In 
which  the  property  is  sitiiated,  and  author- 
izes receivers  appointed  by  a  Federal  court 
to  be  sued  without  the  leave  of  that  court, 
a  Federal  court  for  a  state  in  which  is  lo- 
cated a  railroad  for  which  receivers  have 
been  appointed  in  the  state,  who  have  re- 
moved to  another  state,  will  authorize 
process  against  the  receivers  to  be  served 
upon  a  station  agent  or  clerk,  where  the 
state  statute  makes  service  upon  such  per- 
sons good  service  upon  the  company.  Cen- 
tral Trust  Co.  V.  St.  Louis,  A.  &  T.  R.  Co.  40 
fed.  426. 

So,  it  has  been  held  by  a  few  state  courts 
that,  in  view  of  the  Federal  statute,  service 
of  process  which  would  have  been  good  as 
to  the  corporation  in  the  absence  of  a  re- 
ceivership under  the  state  statute  is  good 
as  to  'tne  Federal  receiver.  Peterson  v. 
Baker,  78  Kan.  337,  97  Pac.  373;  Proctor 
V.  Missouri,  K.  &  T.  R.  Co.  42  Mo.  App.  124 
( distinguishing  Heath  v.  Missouri,  K.  & 
T,  R.  Co.  83  Mo.  617,  upon  the  ground  that 
at  the  time  that  case  was  decided  these  pro- 
visions of  the  Federal  statute  were  .not  in 
force) ;  Jacobs  v.  Blair,  157  App.  Div.  601, 
142  N.  Y.  Supp.  897;  Farris  v.  Richmond  & 
D.  R.  Co.  116  N.  C.  600,  20  8.  E.  167;  Hill 
V.  Baltimore  &  0.  B.  Co.  7  Fa.  Dist.  R.  473. 

L.  A.  W. 
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to  employ  and  discbarge  and  fix  the  com- 
pensatioQ  of  all  .  .  .  officen,  managers, 
superintendents,  attorneys,  agents,  and  em- 
ployees, as,  in  their  discretion,  shall  from 
time  to  time  he  needed  in  the  performance 
of  their  duties  as  such  recelvera;  .  .  . 
to  keep  the  railroads  and  other  property 
of  said  railroad  company  and  its  auxiliary 
companies  employed  and  used  in  the  man- 
uer  in  which  they  have  heretofore  been  used 
and  employed,  so  far  as  the  said  receivers. 
In  their  discretion,  shall  see  it  to  be  for 
the  best  interests  of  all  parties  concerned 
In  the  property  and  business  of  said  rail- 
road ctnnpany;  ...  to  institute  and 
prosecute  all  such  suits  as  may  be  neces- 
sary in  their  judgment  for  the  proper  pro- 
tection of  the  property,  and  trust  hereby 
vested  in  them;  and  likewise  to  defend  all 
actions  that  may  he  instituted  against  them, 
and  also  to  appear  in  and  conduct  the  prose- 
cution or  defense,  as  the  case  may  be,  of  any 
suits  now  pending  or  hereafter  commenced 
in  any  court  against  the  said  railroad  com- 
pany, the  prosecution  or  defense  of  which 
will,  in  the  judgment  of  said  receivers,  be 
necessary  for  the  proper  protection  of  the 
property  and  business  placed  in  their 
charge.  .  .  .  That  the  said  railroad  com- 
pany and  ita  officers,  directors,  agents,  and 
employees,  and  all  other  persons  claiming 
to  act  by,  through,  or  under  said  company, 
and  all  other  persons  whosoever,  be  and 
hereby  they  are  severally  and  collectively 
enjoined  and  restrained  from  interfering 
in  any  way  whatever  with  the  possession 
and  management  of  any  part  of  the  prop- 
erty over  which  the  said  receivers  are  here- 
by appointed,  or  interfering  in  any  way  to 
prevent  the  discharge  of  their  duties  or 
their  operating  the  same." 

The  learned  circuit  judge,  in  stating  his 
reasons  for  overruling  the  plea  in  abate- 
ment, in  part  said:  "As  will  be  seen  from 
the  above  brief  extracts  from  this  order, 
the  court  which  made  it  contemplated  that 
the  receivers  should  operate  and  manage 
the  defendant  railroad  temporarily.  This 
receivership  Iiae  not  dissolved  the  corpora- 
tion  known  aa  the  Pere  Marquette  Railroad 
Company,  nor  does  the  proceeding  contem- 
plate the  dissolution  or  the  winding  up  of 
the  corporation.  For  the  purpose  of  at- 
taining certain  ends,  the  railroads  and  other 
property  of  defendant  have,  by  order  of 
the  court,  been  taken  from  the  possession 
and  management  of  the  regular  officials  of 
defendant,  and  given  over  to  certain  officers 
of  tbfe  United  States  district  court,  called 
receivers.  By  this  order  the  receivers  are 
directed  to  operate  the  railroads  of  de- 
fendant. In  other  words,  instead  of  being 
under  the  management  and  control  of  the 
regular  officials  of  the  corporation,  the  Fere 
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Marquette  Railroad  was,  on  the  1st  day  of 
November,  1912,  under  the  management  of 
the  receivers,  but  the  Pere  Marquette  Rail- 
road Company  was  still  in  existence.  It 
was  still  a  'railroad  company  in  this  state.' 
It  had  a  'station  agent'  and  'ticket  agent' 
at  the  Port  Huron  station,  'a  station  along 
the  line  ...  of  the  railroad  of  such  com- 
pany.' This  station  and  ticket  agent  was 
John  J.  Coryell,  the  person  served  in  this 
action  on  November  1,  1912.  It  is  true 
that  the  record  in  this  case  shows  that  said 
agent,  on  notice  from  the  receivers,  at- 
torned to  them  instead  of  his  former  super- 
iors, the  officials  of  the  company.  However, 
the  Pere  Marquette  Railroad  Company  waa 
still  'a  railroad  company  in  this  state,' 
though  its  affairs  were  now  under  a  differ- 
ent management,  and  Mr.  Coryell,  though 
now  under  the  direction  of  the  receivers, 
waa  still  the  station  and  ticket  agent  of 
'a  railroad  company  in  this  state,'  within 
the  meaning'  of  the  statute  to  which  I  shall 
now  refer,  and  still  is  such  agent.  Act 
No.  260  of  the  Public  Acts  of  1899  provides 
as  follows:  'That  whenever  in  any  suit  or 
proceeding,  either  in  law  or  equity,  it  shall 
become  necessary  to  serve  any  process,  no- 
tice, or  writing  upon  any  railroad  company 
in  this  state,  it  shall  be  sufficient  to  serve 
the  some  upon  any  station  agent  or  any 
ticket  agent  at  any  station  or  depot  along 
the  line,  or  at  the  end,  of  the  railroad  of 
such  company.' " 

That  Mr.  Coryel  was  the  station  and 
ticket  agent  at  the  station  at  Port  Huron, 
of  the  railroad  of  the  defendant,  there  con, 
we  think,  be  no  question. 

Upon  whom  procesa  shall  be  served  in 
order  to  institute  a  suit  against  the  artifi- 
cial person  known  as  a  corporation  is  in 
this  state  a  matter  of  statute;  and,  as  here 
appears,  we  have  a  special  statute  govern- 
ing service  upon  railroad  companies.  The 
question  here  raised  seems  to  be  a  new  one 
in  this  state,  and  we  arc  at  liberty  to  adopt 
the  more  reasonable  rule.  May  it  be  aaid 
that  in  this  case  Mr.  Coryell  was,  at  the 
time  of  the  service  upon  him,  the  proper 
person  to  receive  service,  notwithstanding 
his  relation  to  the  receivers  T  It  is  worthy 
of  note  that  there  was  nothing  in  the  order 
appointing  the  receivers,  or  in  the  notice 
served  on  the  station  or  ticket  agent,  re- 
moving such  agent  from  his  former  position. 
The  language  of  the  notice  was  significant: 
"Until  further  orders  all  agents  and  em- 
ployees of  the  company  connected  with  the 
business  will  perform  the  duties  hereto- 
fore performed  by  them,  and  make  reports 
and  remittances  as  heretofore."  Mr.  Cory- 
ell might  continue  the  agent  of  the  com- 
pany, for  any  purpose  not  inconsistent  witli 
his  duty  to  the  receivers.    Such  double 
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agency  is  not  rare.  By  the  order  appointing 
tbem,  the  receiverB  were  authorized  and 
empowered  to  appear  and  defend  any  suits 
vhich  might  be  commenced  againat  the  com- 
pany, the  defense  of  which  would  in  their 
judgment  be  necessary  for  the  proper  pro- 
tection of  the  property  and  business  placed 
in  their  charge.   Any  suit  against  the  com- 
pany to  recover  damages  might  well  be  said 
to  be  a  suit  affecting  the  property  which 
they  had  in  charge,  and  service  of  process 
on  the  station  or  ticket  agent  at  any  atatioa 
on  the  line  of  the  road  might  be  to  the  ad- 
Tsntage  of  such  receivers.   There  would  he 
nothing  incompatible  in  Coryell  maintain* 
ing  his  relation  to  the  corporation  and  to 
the  receivers  at  the  same  time.   It  is  very 
evident  that  there  is  nothing  found  in  this 
record  justifying  us  in  holding  that  he  has 
ever  been  discharged  from  his  position  by 
either  the  company  or  the  court.  Outside 
of  this  state  this  question  has  been  passed 
npon  by  the  following  courts  of  last  re- 
sort, and  the  courts  have  differed  in  their 
conclusions:   In  the  state  of  New  York, 
in  the  case  of  Faltiska  v.  New  York,  L.  E. 
k  W.  R.  Co.  12  Misc.  478,  33  N.  Y.  Supp. 
879,  affirmed  in  151  N.  Y.  650,  40  N.  E. 
1146,  it  was  held  that  the  appointment  of  a 
receiver  of  a  railroad  company  does  not 
affect  the  relation  of  a  division  superintend- 
ent as  "managing  agent"  of  the  company, 
on   whom   the   statute   provides  process 
against  the  company  may  be  served,  where 
he  was  never  removed  by  the  company,  but 
retains  his  position  after  the  appointment 
of  the  receiver.    In  Tennessee,  in  the  case 
of  Simpson  v.  East  Tennessee,  V.  &  G.  R.  Co. 
88  Tenn.  304, 15  S.  W.  735,  it  was  held  that 
suit  against  a  railway  corporation  will  not 
be  abated  upon  its  plea  averring  that  the 
suit  had  been  brought  after  the  road  had 
passed  into  the  hands  of  a  receiver,  and  that 
process  had  been  served  upon  a  station 
agent  of  the  receiver,  where  it  appears  that 
such  agent  had  been  originally  employed 
by  the  company,  and  continued  in  the  same 
service  under  the  receivership.    The  court 
said:     "It  will  he  remembered  that  this 
is  no  effort  on  the  part  of  the  receiver  to 
abate  suits  by  reason  of  a  right  to  inter- 
vene and  compel  a  discontinuance  of  actions, 
except  in  court  where  the  receivership  with 
litigation  involving  it  is  pending;  but  an 
effort  by  the  company  to  deny  its  agent  be- 
cause its  road  had  been  placed  in  the  hands 
of  a  receiver.    In  such  case  no  reason  ap- 
pears  to  uk  why  he  does  not  still,  in  a  prop- 
er sense,  represent  the  company,  which  in 
another  is  represented  by  the  receiver."  See 
also  Louisville,  N.  A.  &  0.  R.  Co.  t.  Cauble, 

46  Ind.  277 ;  Grady  v.  Richmond  4  D.  R.  Co. 
116  N.  C.  962.  21  8.  E.  304. 

UpoD  the  other  band,  defendant  has  called 
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our  attention  to  the  following  cases:  Cher- 
ry V.  North  St  S.  R.  Co.  59  Ga.  446;  Heath 
V.  Missouri,  K.  &  T.  R.  Co.  83  Mo.  617. 
Cherry  v.  North  &  S.  R.  Co.  has  been  fol- 
lowed by  the  Georgia  court  in  Cain  v.  Sea- 
board Air-Line  R.  Co.  7  Ga.  App.  461,  67 
S.  E.  127.  Defendant  claims  that  these 
last-cited  cases  hold  that  when  the  prop- 
erty of  a  railroad  company  has  passed 
into  the  hands  of  receivers,  and  its  road  is 
being  operated  by  them  under  an  order  of 
the  court,  service  of  process  on  one  of  the 
employees  of  the  receivers  will  give  no  juris- 
diction over  the  company.  We  think  that 
the  Georgia  cases  substantially  so  hold;  but 
it  is  worthy  of  note  that  in  Cherry  v.  North 
.&  S.  R.  Co.  the  court  calls  attention  to  the 
fact  that  the  agent  under  the  new  arrange- 
ment was  required  to  give,  and  did  give,  a 
bond  to  the  state  for  the  faithful  perform- 
ance of  his  duties,  and  that  the  agent  had 
ceased  to  act  for  the  company,  and  had  be< 
come  the  agent  of  the  state.  In  Heath  v. 
Missouri,  K.  &  T.  R.  Co.  it  appeared  that 
the  injury  complained  of  resulted  from  the 
acts  of  the  receiver,  or  his  agents,  within  the 
scope  of  his  official  duty  in  operating  the 
road,  and  that  the  defendant  had  nothing 
to  do  with  it,  and,  by  virtue  of  the  re- 
ceivership, was  prohibited  from  operating 
the  train  which  came  in  contact  with  the 
plaintiff's  stock. 

We  are  of  opinion  that  the  rule  stated  by 
the  New  York  and  Tennessee  courts  in  cases 
above  cited  is  the  better  and  more  reasona- 
ble rule,  and  that  the  circuit  judge  did  not 
err  in  overruling  the  plea  in  abatement. 

The  order  of  the  Circuit  Court  is  there- 
fore affirmed. 


UINNBSOTA  dTIVREUa  COURT. 
MATILDA  KOSEI,  Respt., 

T. 

MARY  PAKEALA,  Admr.,  etc.,  of  Axel 
Pakkala,  Deceased,  et  al.«  Appti. 

(121  Minn.  460,  141  N.  W.  703.) 

Intoxicating  llqnora  —  doaler's  bontf  — 

scope. 

1.  The  liquor  dealer's  bond  executed  un* 
der  the  provisions  of  |  1624,  Ser.  Laws 
190.5,  and  acts  amendatory  thereof,  was  In- 
tended by  tiie  Ic^Iature  as  security  for 

Headnotes  by  Bbown.  Ch.  J. 

Note.  —  Survival  of  cause  of  actton  on 
liquor  dealer's  bond  after  detUh  of 

lioenaee. 

What  little  authority  there  is  on  this 
question  sustains  for  the  most  part  KosKi 
T.  Pakkala  in  holding  that  wfaere  a  right 
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an  observance  of  and  coropliance  with  the 
liquor  laws  of  the  state,  and  for  the  beneflt 
and  protection  of  all  persona  injured  or 
datna^fed  in  consequence  of  an  unlawful  sale 
of  liquor  by  the  licensee. 
Same  —  who  may  sue. 

2.  Though  the  bond  is  executed  to  the 
state,  injured  persons  may  prosecute  an  ac- 
tion thereon  in  their  own  name  for  damages 
suffered  by  tbem  (or  a  violation  thereof. 
Action  from  —  liquor  bond. 

3.  The  bond  constitutes  a  contract  be- 
tween the  licensee  and  his  surety  on  the  one 
hand,  and  the  state  and  all  persons  injured 
in  consequence  of  a  violation  thereof  on  the 
other;  and  though  a  breach  thereof,  by  an 
unlawful  sale  of  liquor  by  the  licensee,  nec- 
essarily constitutes  a  tort,  the  action  for 
damages  resulting  from  such  sale  is  upon 
the  contract,  and  not  for  the  tort.  The  tort 
is  bat  evidence  of  the  breach  of  the  contract. 
Abatement  —  action  on  Uquor  bond  — 

BnrvtTal. 

4.  The  cause  of  actioo  for  such  breach  of 
contract  survives  the  death  of  the  licensee, 
and  the  action  may  be  prosecuted  against 
his  estate. 

\  (May  23,  1913.) 

Al'PEAL  by  defendants  from  an  order  of 
the  District  Court  for  St.  Louis  Couq- 


of  action  on  a  liquor  dealer's  bond  ia  given 
directly  to  persons  injured  in  person,  prop- 
erty, or  means  of  support,  such  action  is 
not  an  action  in  tort,  but  is  an  action  upon 
the  contract  evidenced  by  the  bond,  and 
therefore  does  not  abate  by  the  death  of  the 
seller  of  the  liquor.  Such  is  the  rule  of 
Garrigan  v.  Huntimer,  20  S.  D.  182,  105 
N.  W.  278  (action  by  widow  under  statute 
for  "damages  sustained  1^  her,"  upon  bond 
conditioned  for  payment  of  all  damages 
sustained  by  any  person  either  in  person, 
property,  or  means  of  support)  ;  American 
Surety  Co.  v.  State,  46  Ind.  App.  130,  90 
N.  E.  99,  91  N.  E.  024  (statutory  action 
for  injury  or  damage  to  means  of  sup- 
port), reaffirming  State  ex  rel.  Niece  v. 
Soale,  36  Ind.  App.  73,  74  N.  K.  1111,  and 
commending  'the  decision  in  the  New  York 
case  of  Moriarty  v.  Bartlett,  34  Hun,  272, 
and  disapproving  its  reversal  in  a  memor- 
andum opinion  in  90  N.  T.  051,  1  N.  E. 
794. 

Id  the  Moriarty  Case,  supra,  although  ap- 
parently not  involving  an  action  upon  the 
bond,  but  an  action  under  the  civil  damage 
act  for  injury  to  means  of  support,  the 
general  term  held,  in  34  Hun,  272,  that 
the  action  given  by  the  civil  damage  act 
would  lie  even  though  the  liquor  dealer's 
act  was  not  a  tort,  and  the  act  of  tlie  per- 
son intoxicated  was  not  a  tort;  and  that 
an  action  for  injury  to  means  of  support 
waa  an  action  for  injury  to  property,  and 
not  one  for  injury  to  the  person.  But  tlio 
court  of  appeals  seems  to  have  assumed, 
rather  than  held,  that  this  was  wrong;  and 
it  reversed  the  general  term  without  opin- 
ion, and  upon  the  authoritv  of  Hegerlch  v. 
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ty  overruling  demurrers  to  a  complaint  filed 
to  recover  damages  under  the  civil  damage 
act  for  the  death  of  plaintiff's  intestate 
through  a  bullet  fired  by  one  intoxicated 
by  liquor  furnished  by  df^endant  Fakkala'a 
ioterftate.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  J.  Iiarson,  John  Saarl,  and 
Si)cncer  &  Marshall,  for  appellants: 

There  is  no  statute  authorizing  the  main- 
tenance of  such  an  action  against  a  surety 
on  a  liquor  license  bond. 

The  state  may  alone  maintain  action. 

St.  James  v.  Hingtgen,  47  Minn.  621,  60 
N.  W.  700. 

Froeccutions  of  the  bond  can  be  bad 
only  aftor  conviction  of  the  offense  covered 
by  the  bond. 
'  State  V.  Larson,  83  Uinn.  184,  64  LJLA. 
487,  80  N.  W.  3. 

The  right  of  action  does  not  survive  the 
death  of  Pakkala. 

Green  v.  Thompson,  26  Minn.  500,  6  N. 
W.  376;  Bates  v.  Sylvester,  205  Mo.  493, 
11  L.B.A.(N.S.)  1157,  120  Am.  St.  Rep. 
761,  104  8.  W.  73,  12  Ann.  Cas.  457. 

Mr.  R.  J.  Montagne,  for  respondent: 

The  liquor  bond  is  given  to  indeomify 
private  parties  as  well  as  the  state. 

Kcddie,  99  N.  Y.  258,  62  Am.  Rep.  28,  1  K. 
E.  787,  which,  however,  had  to  do  only  wttb 
the  survival  of  an  action  by  the  adminis- 
trator for  death  caused  by  negligence.  And 
it  also  appeared  in  the  latter  case  that  the 
New  York  statute  in  relation  to  survival 
of  actions  provided  that,  for  wrongs  donv 
to  the  property  or  interests  of  another,  an 
action  might  be  brought  against  the  wrong- 
doer, and  after  his  death  aninst  his  eceeu- 
tors  or  administrators  in  tne  same  manner 
and  with  like  effect  in  all  respects  as  ac- 
tions founded  upon  contracts;  but  that  the 
foregoing  provision  should  not  extend  to 
actions  for  slander,  libel,  assault  and  bat- 
tery, or  false  imprisonment,  nor  to  actions 
on  the  case  for  injuries  to  the  person  of 
the  plaintiff,  or  to  the  person  oi  the  tes- 
tator or  intestate  of  any  executor  or  admin- 
istrator. It  would  therefore  seem  that  in 
the  Moriarty  Case  the  court  of  appeals 
inadvertently  overlooked  the  fact  that  the 
action  might  be  maintained  against  the  ad- 
ministrator of  the  seller  of  the  liquor,  upon 
the  ground  that  the  action  for  injury  to 
means  of  support  was  not  an  action  for  in- 
jury to  the  person,  which,  under  the  stat- 
ute, did  not  survive,  but  was  an  action  for 
injury  to  property,  at  held  by  the  general 
term,  wlticli,  under  the  statute,  did  survive. 

From  the  cases  decided,  it  appears  that 
the  test  for  determining  whether  an  action 
survives  in  such  circumstances  is  whether 
the  action  is  deemed  to  be  one  on  contract 
or  in  tort.  Qenerally,  as  to  the  survival 
of  an  action,  or  a  cause  of  action,  for  wrong- 
ful death,  upon  the  decease  of  the  wrong* 
doer,  sre  the  note  to  Bates  v.  Svlvoster,  11 
L.R.A.(N.a)  1157.  L  A.  W. 
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State  T.  Larson.  83  Hinn.  124,  64  L.R^. 
487.  80  N.  W.  3;  St.  James  t.  Hingtgen.  47 
Minn.  521,  60  N.  W.  700;  Thomas  Hink- 
1^,  19  Neb.  324,  27  N.  W.  231. 

The  cause  of  aeUim  did  not  abate  1^ 
Fakkala's  death. 

VoUns  T.  Owen.  74  N.  Y.  626,  30  Am. 
Rep.  337;  Mead  t.  Stratton.  87  N.  Y.  403, 
41  Am.  Rep.  386;  Gardner  v.  Day,  95  Me. 
S58,  50  Atl.  802;  American  Surety  Co.  V. 
State,  40  Ind.  App.  126,  00  N.  E.  00,  91  N. 
E.  024;  State  ex  rel.  Kiece  T.  Soale.  30  Ind. 
App.  73,  74  K.  E.  1111. 

Brown,  Ch.  J.,  dolivrred  tbe  opinion  of 
flie  court: 

Tbe  emnplaint  allc»c-s,  in  substance,  the 
foUowing  facts:  Defendant's  intestate. 
Axel  Pakfcala,  was  a  licensed  saloon  keeper 
in  the  city  of  Virginia,  this  state.  Preced- 
ing tbe  issuance  bis  license,  and  in  com- 
pliance with  the  requirements  of  the  stat- 
utes in  sqjch  cases  provided,  Pakkala,  as 
principal,  and  defendant  Bankers'  Surety 
Company,  a  corporation,  as  surety,  duly  ex- 
ecuted and  caused  to  be  filed  in  the  office 
nt  tbe  city  clerk  the  saloon  bond  required 
by  S  1524,  Rev.  Laws,  1005.  as  amended  by 
cbap.  240,  p.  370,  Laws  1906  (Rev.  Laws 
Supp.  1909,  S  1624 — 1),  and  it  was  accepted 
and  approved  by  the  proper  city  authorities. 
Ihe  license  so  issued  covered  the  period 
from  September  S,  1911,  to  September  3, 
1912.  During  the  night  of  December  23d, 
and  until  about  4  o'clock  in  the  morning 
of  December  24,  1911,  Pakkala  kept  his 
saloon  and  place  of  business  open,  and 
tberdn  sold  intoxicating  liquor  to  numerous 
persons  there  present,  including  one  Drex- 
ler,  to  such  an  extent  that  said  Drexler 
beoune  badly  Intoxicated,  and  at  about  4 
o'clock  in  the  morning  of  said  December 
S4tb,  Drexler,  in  a  "drunken,  crazed  con- 
dition, caused  by  the  Intoxicating  liquor" 
furai^ied  bim  by  said  Pakkala,  drew  a  re- 
volver from  bto  pocket  and  commenced 
•hooting  the  same  indiscriminately  about 
tbe  saloon,  and  thus  shot  and  killed  one 
Jonas  Koskl,  the  husband  of  plaintilT.  The 
complaint  further  allies  that  Drexler  was 
an  intemperate  person,  and  that  the  sale 
of  the  liquor  to  bim  by  Pakkala,  as 
already  stated,  was  a  violation  of  law, 
and  a  breach  of  the  conditions  of  the  sa- 
loon bond;  that  such  violation  of  the  law 
was  the  cause  of  Drexler*s  Intoxication,  the 
cause  of  tbe  indiscriminate  shooting  of  his 
nvolver,  and  the  direct  and  proximate  cause 
of  tb«  toifh  of  plaintiff's  husband.  A  copy 
of  tho  saloon  brad  was  attached  to  and 
mado  a  part  of  the  complaint.  Subsequent 
fo  the  death  of  plaintiff's  said  husband, 
PaUala  died,  and  defendant  Mary  Pak- 
kala was  duly  commissioned  administratrix 
47  L.R^(NJ3.) 


of  bis  estate.  Plaintiff  claims  that,  by  the 
wrongful  death  of  her  husband,  she  has 
been  injured  in  the  means  of  her  support, 
and  she  demands  judgment  against  both  de- 
fendanta  for  the  sum  of  $2,000,  the  penalty 
of  the  saloon  bond.  Leave  to  sue  upon  the 
bond  was  obtained. 

Defendants  interposed  separate  general 
demurrers  to  the  complaint,  and  joined  in 
an  appeal  from  an  order  overruling  the 
same.  We  are  of  opinion,  and  so  hold,  that 
the  complaint  states  a  cause  of  action 
against  both  defendants,  and  that  the  de- 
murrers were  properly  overruled. 

The  pertinent  statutes  in  force  at  tbe 
time  the  license  in  question  was  granted  are 
chap.  246,  p.  370,  Laws  1005,  and  chap. 
176,  p.  221,  Laws  1011.  The  former  pro- 
vides for  and  requires  the  execution  of  a 
txmd  by  tbe  licensee,  conditioned  for  the 
faithful  observance  of  and  compliance  with 
all  laws  regulating  the  sale  of  intoxicating 
liquors,  and  further  that  "the  surety  or 
sureties  on  any  such  bond  shall  be  liable 
for  any  damage  or  injury  caused  by  or 
resulting  from  the  violation  of  any  of  tbe 
conditions  thereof  in  any  and  all  cases  where 
the  principal  upon  such  bond  may  be  liable. 
The  amount  specified  in  such  bond  is  de- 
clared to  be  a  penalty,  the  amount  recover- 
able to  be  measured  by  the  actual  damages." 
The  act  of  1011  provides:  "Every  husband, 
wife,  child,  parent,  guardian,  employer,  or 
other  person,  who  shall  be  injured  in  per- 
son or  property,  or  means  of  support,  by  any 
intoxicated  person,  or  l>y  the  intoxication 
of  any  person,  shall  have  a  right  of  action 
in  his  or  her  own  na%ie,  against  any  per- 
son who  shall,  by  illegally  selling,  barter- 
ing, or  giving  intoxicating  liquors,  have 
caused  the  Intoxication  of  such  person,  for 
all  damages  sustained.  .  . 

1,  The  defendants  contend  that  plaintiff's 
action  sounds  In  tort,  and  since  the  tort 
feasor.  Pakkala,  is  dead,  tbe  cause  of  ac- 
tion died  with  him.  and  that  the  action 
cannot  be  maintained  against  his  personal 
representative;  and  further  that,  since  his 
estata  is  not  liable,  no  liability  exists 
against  the  surety,  for  the  reason  that,  by 
the  express  language  of  the  statute,  tbe 
surety  Is  liable  for  the  violation  of  the 
bond  only  in  eases  where  the  licensee  or 
principal  is  liable.  We  do  not  concur  in 
either  contention.  The  saloon  bond  is  re- 
quired for  the  purpose  of  indemnity  to  those 
who  are  injured  in  consequence  of  unlawful 
sales  of  liquors  by  the  licensee.  It  consti- 
tutes a  contract  on  the  part  of  tbe  licensee 
and  surety  that  unlawful  sales  will  not  be 
made,  and  a  violation  thereof  inures  to  the 
benefit  of  injured  third  persons.  Though 
the  act  of  the  perHon  who  caused  the  death 
of  plaintiff's  intestata  In  the  case  at  bar 
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was  a  tort,  a  crime,  the  act  of  Pakkala,  the 
saloon  keeper,  ia  causing  him,  by  the  un- 
lawful sale  of  liquor  to  him,  to  become  in- 
toxicated, thus  bringing  about  a  condition 
on  bis  part  which  caused  the  commission  of 
his  wrongful  act,  was  a  violation  of  the 
bond,  a  breach  of  the  contract;  and  herein 
is  the  basis  and  foundation  of  plaintiff's 
action.  The  action  is  not  for  the  injury  to 
her  husband,  which  the  unlawful  sale 
brought  about,  but  for  an  act,  whether  Id 
itself  a  tort  or  not,  amounting  to  a  breach 
of  the  covenants  of  the  bond,  and  which  re- 
sulted in  an  injury  to  her,  by  depriving  her 
of  her  means  of  support.  Since,  therefore, 
the  wrongful  act  of  Fakkala  was  a  breach  of 
the  contract,  and  an  injury  to  plaintiff  dis- 
tinct from  the  injury  to  her  husband,  a 
cause  of  action  arising  therefrom  survived, 
and  the  action  may  be  prosecuted  against 
the  representative  of  Pakkala's  estate,  pre- 
cisely as  for  the  breach  of  any  other  con- 
tract. State  ex  rel.  Niece  v.  Soale,  36  Ind. 
App.  73,  74  N,  E.  1111;  Cullinan  v.  Burk- 
ard,  93  App.  Div.  31,  86  N.  Y.  Supp.  1003; 
American  Surety  Co.  v.  State,  46  Ind.  App. 
126,  90  N.  E.  99,  91  N.  E.  624;  Garrigan  v. 
Thompson,  17  S.  D.  132,  95  N.  W.  294. 
The  wrongful  acts  of  Pakkala  and  Drexler 
do  not  constitute  the  foundation  of  the  ac- 
tion, but  serve  only  to  prove  and  establish 
the  breach  of  the  covenants  of  the  bond. 

2.  It  ia  also  claimed  that  no  action  upon 
a  liquo^  dealer's  bond  can  be  maintained 
by  a  private  party;  that  the  bond,  under 
express  requirement  of  law,  is  executed  to 
the  state,  and  that  the  state  alone  may  sue 
thereon.  It  is  trtie  that  the  bond  is  exe- 
cuted to  the  state,  and  that  it  contains  no 
language,  construing  the  bond  without  refer* 
ence  to  statutory  provisions  on  the  subject, 
justifying  the  conclusion  that  the  rights  of 
individuals  were  intended  to  be  protected 
thereby.  But,  construing  the  bond  in  con- 
nection with  the  provisions  of  the  statutes 
above  quoted,  which  enter  into  and  form  a 
part  of  the  bond,  the  right  of  private  action 
for  injuries  sustained  in  consequence  of  a 
breach  of  the  bond  seems  clear.  The  right 
of  private  suit  upon  such  bonds  was  express- 
ly recognized  in  State  v.  Larson,  83  Minn. 
124,  54  L.R.A.  487,  80  N.  W.  3,  though  it 
waa  there  held  that  the  penalty  of  the  bond 
could  not  be  recovered  by  the  state  for  a 
violation  of  the  liquor  statutes.  The  stat- 
utes In  force  when  that  decisioa  was  ren- 
dered were  materially  changed  by  chap.  246, 
p.  379,  Laws  1905,  and  the  rights  of  private 
persons  for  a  violation  of  the  bond  more 
specifically  stated  and  defined.  Nor  is  it 
necessary,  as  a  condition  to  the  right  of 
private  suit  on  the  bond,  that  the  action 
be  preceded  by  the  conviction  of  the  licensee. 
The  remark  found  in  the  opinion  in  the 
47  LJt.A.(N3.) 


Larson  Case,  supra,  which  seems  to  take 
the  view  that  such  conviction  is  essential 
to  the  right  of  recovery,  was  not  necessary 
to  a  decision  of  that  caw,  and  was  not  in- 
tended as  a  definite  declaration  of  the  law 
on  the  subject.  The  provisions  of  the  stat- 
ute quoted  to  the  effect  that  the  surety  on 
the  bond  "shall  be  liable  for  any  damage  or 
injury  caused  by  or  resulting  from  the  viola- 
tion of  any  of  the  conditions  thereof,  in  any 
and  all  cases"  where  the  principal  would 
be  liable,  in  connection  with  the  provisiona 
of  the  act  of  1911,  above  referred  to,  make 
it  clear  that  the  legislature  intended  the 
bond  to  stand  as  indemnity  for  private  per* 
sons,  as  well  as  for  the  benefit  of  the  state. 
We  so  hold. 

This  covers  all  that  is  necessary  to  be 
said,  and  results  in  an  affirmance  of  the 
order  appealed  from. 


NEW  TORK  COVBT  OF  APraAIiS. 
JOHN  ZEISES,  Reapt, 

T. 

SARA  OPPENHEIM  COHN,  Individually, 
and  as  Exrx.,  etc.,  of  Mark  Cohn,  De- 
ceased, et  al.,  Impleaded,  etc.,  Appts., 

(207  N.  Y.  407,  101  N.  E.  184.) 

Iiien  — ■  vendors  —  enforcement  b7  ven- 
df>ra'  <»reditor. 

1.  A  creditor  of  a  vendor  who  conTevs 
property  on  condition  that  the  vendee  shall 
satisfy  the  creditor's  claim  may  enforce  the 
vendor's  implied  lien  for  the  aatisfaction 
ot  the  claim,  although  it  was  unliquidated 
at  the  time  of  the  conveyance. 

Same  —  personalty  as  part  of  transffcr 

—  effect. 

2.  That  a  substantial  part  of  the  prop- 
erty transferred  by  a  debtor  on  conaidera- 
tion  of  the  payment  of  his  debt  was  per- 
sonalty does  not  prevent  the  enforcement  of 
a  lien  in  behalf  of  the  creditor,  if  the 

romise  in  his  favor  was  concealed  from 
im  until  the  peraon^ty  was  dissipated. 
Bqalty  —  rlg^bt  to  enforce  lien  —  rem- 
edy at  law. 

3.  The  existence  of  the  right  of  a  creditor 

Note. Right  of  creditor  of  vendor  to 
henefit  of  vefidor'«  Hen, 

It  is  assumed  in  the  present  note  that 
the  vendor  himself,  on  the  facts  of  the  case, 
would  be  entitled  to  a  Hen,  and  where  for 
some  reason  this  is  not  true,  as  in  the  case 
of  Long  V.  Burke,  2  Bush,  90,  where  it  ia 
held  that  an  agreement  to  pay  the  debts 
o^ving  by  the  grantor  was  not  inch  a  state- 
ment of  the  part  of  the  consideration  which 
remained  unpaid  as  required  by  statute,  as 
would  entitle  the  vendor  or  his  ei^itors  to 
a  lien,  the  caw  is  excluded. 

The  right  of  a  vendor,  to  enforee  a  Tendor'a 
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to  maintain  an  action  at  law  upon  a  prom> 
ise  made  by  a  stranger  to  his  debtor  to  pay 
tbe  debt  docs  not  deprive  him  of  the  equi- 
table right  to  enforce  the  vendor's  lien  on 
property  transferred  in  consideration  of  the 
promise. 

Appeal  —  amended  oomplalnt  —  law  of 
case. 

4.  An  order  unappealed  from,  compelling 
election  as  to  which  of  two  theories  of  a 
ease  plaintiff  will  adopt,  and  granting  leave 
to  amend  and  set  forth  more  fully  the 
theory  chosen,  becomea  the  law  of  the  case 
upon  the  character  of  the  complaint  and 
tbe  nature  of  the  issues  involved. 

(Hiacock,  Collin,  and  Gray.  JJ.,  dissent.) 
(February  26,  1918.) 


lien  against  a  subvendee  is  not  considered, 
for,  while  such  vendor  may  be  considered 
a  creditor  of  the  suhvendee's  vendor, 
the  question  here  is  against  whom  may 
the  hen  be  enforced.  The  question  of  sub- 
rogation to  the  vendor's  lien  by  one  who  has 
paid  tbe  purchase  money  to  the  vendor  is, 
of  course,  beyond  the  scope  of  the  note. 

Tbe  mere  relation  of  creditor  to  a  vmdor 
does  not  give  such  creditor  the  right  to  en- 
force a  vendor's  lien  against  a  vendee. 

Thus,  a  creditor  was  held  to  have  no 
right  to  enforce  a  vendor's  lien  against  the 
property  in  the  hands  of  the  vendee,  in 
First  Nat.  Bank  v.  Salem  Capital  Flour 
Mills  Co.  39  Fed.  89. 

But  in  Edwards  t.  Edwards,  24  Ohio 
St.  403,  a  judgment  creditor  of  the  vendor, 
in  an  action  to  subject  the  purchase  money 
dne  the  vendor  to  uie  payment  of  the  judg- 
ment, was  held  entitled  to  enforce  the  vend- 
or's lien.  "In  such  action,"  says  the  court, 
"the  vendor  and  vendee  both  being  par- 
ties, it  appears  to  us  that  the  lien  of  the 
vendor  should  be  enforced  for  the  benefit  of 
tbe  judgment  creditor  to  the  same  extent 
that  it  would  be  enforced  if  the  action  bad 
been  brought  by  the  vendor  himself  against 
the  vendee  for  the  enforcement  of  the  lien." 

So,  in  Ball  v.  Phenicie,  94  Mich.  355,  83 
K.  W.  1114,  an  execution  creditor  of  the 
Vendor,  upon  a  bill  in  aid  of  execution. 
Was  held  entitled  to  enforce  the  vendor's 
lien  under  the  principal  of  subrogation. 

And  where  the  vendee  has  assumed,  as  a 
part  of  the  purchase  price,  payment  of  the 
creditor's  debt,  such  creditor  has  a  right 
to  enforce  the  vendor's  lien.  The  right  to 
enforce,  however,  arises  not  from  the  re- 
lationship of  creditor  to  the  vendor,  but 
from  the  fact  that  the  vendee  has  assumed 
bis  debt. 

In  speaking  of  the  right  of  one  whose 
debts  had  thus  been  assumed,  in  Carver  v. 
Eada,  65  Ala.  190,  tbe  court  states  that 

"the  promise  of  the  vendees,  though  not 
made  directly  to  the  complainant  [the  cred- 
itor], inured  to  his  benefit,  and  on  accept- 
ance of  it  he  could  pursue,  in  his  own  name, 
any  appropriate  legal  or  eqmtable  remedy 
for  its  Miforcement.  .  .  .  Tl)e  lien  passed 
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APPEAL  by  defendan:^  Cohn  et  al.  from 
a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court,  Third  Department, 
afiirming,  a  judgment  of  a  Special  Term  for 
Albany 'County  in  plaintiff's  favor  in  a  suit 
to  enforce  a  vendor's  lien  upon  land  sold  on 
consideration  of  the  payment  of  plaintiff's 
claim.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Andrew  J.  Nellis,  for  appellants: 
If  any  action  can  he  maintained  by  re- 
spondent on  Theresa  Cohn's  agreement  with 
Jacob  to  pay  the  latter's  debt  to  him,  it  is 
an  action  at  law  directly  upon  the  promise, 
and  not  in  equity,  because  of  the  considera- 
tion for  the  promise. 

First  Nat.  Bank  v.  Chalmers,  144  N.  Y. 
432,  89  N.  E.  321;  Clark  t.  Howard.  160 

to  the  complainant  as  an  incident  to  the 
agreement;  or,  rather,  the  agreement  creat- 
ed a  trust-— a  charge  on  tbe  lands, — for  the 
payment  of  the  debt,  which  a  court  of 
equity  will  enforce  for  his  benefit."  In 
this  case,  where,  upon  an  agreement  between 
a  debtor  and  his  brother,  a  conveyance  was 
made  by  the  debtor  to  the  wife  of  the 
brother  upon  an  agreement  by  the  brother 
to  assume  the  debts  of  the  grantor,  it  was 
held  that  a  specific  intention  on  the  part 
of  the  brother  to  create  a  lien  on  the  land 
in  favor  of  the  creditors  was  not  necessary ; 
that  a  lien  is  always  created  in  the  absence 
of  satisfactory  evidence  that  a  reservation 
of  a  lien  was  not  intended. 

It  was  further  held  in  Carver  t.  Eads, 
supra,  not  material  whether  the  wife  was 
or  was  not  informed  of  and  assented  to  the 
agreement,  nor  whether  her  husband  had 
authority  from  her  to  bind  her  by  the  prom- 
ise, since  the  amount  of  the  purchase  money 
was  deducted  in  consequence  of  the  prom- 
ise, and  there  could  be  no  repudiation  of  it 
without  fraud  upon  the  vendor. 

A  mortgage  debtor  of  the  vendor  whose 
debt  has  been  assumed  by  the  vendee  as  part 
of  the  price  of  sale  may  exercise  the  vend- 
or's privilege  in  enforcing  his  debt.  De 
L'Isle  V.  Moss,  34  La.  Ann,  164.  The  ob- 
jection was  made  in  this  case  that  the 
vendor's  privilege  claimed  was  not  on  a 
debt  created  at  the  time  of  the  sale  and 
due  to  the  vendor  or  to  one  of  his  authora, 
hut  that  it  was  a  debt  which  existed  prior 
to  the  date  of  the  purchase  in  favor  of  one 
who  was  not  a  vendor,  and  who  was  not  a 
party  to  tbe  act.  In  answer  to  this  objec- 
tion the  court  states  that  ,  "both  on  prin- 
ciple and  practically,  it  is  a  matter  of  in- 
difference to  the  purchaser  to  whom  the 
price  be  paid,  whether  to  the  vendor  or  to 
his  creditors  or  to  his  beneficiaries.  His 
obligation  is  to  pay  the  price  agreed  upon 
to  whoever  can,  on  payment,  give  him  ac- 
quittance and  discharge.  His  assumption 
to  pay  it  to  a  third  person  makes  him 
personally  liable  to  the  creditor  on  his  ac- 
ceptance of  the  assumption."  ' 

In  Kilbourne  v.  Wiley,  124  Mich.  370,  88 
N.  W.  99,  an  attorney  who  rendered  serV'. 
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N.  Y.  232,  44  N.  E.  695;  Pardee  v.  Treat,  82 
N.  Y.  389;  Cook  v.  Berrott,  60  N.  Y.  S.  R. 
163,  21  N.  Y.  Supp.  358. 

Before  equity  can  or  will  impress  a  lien 
upon  the  property  in  question  in  favor  of 
respondent,  he  muBt  all^e  and  prove  re- 
covery at  law  against  Theresa  Cohn  upon 
ber  promise,  and  execution  returned  in  the 
county  of  her  residence  unsatisfied. 

Trotter  v.  Lisman,  199  N.  Y.  501,  92  N. 
E.  1052;  Fox  v.  Fitzpatrick,  190  N.  Y.  266, 
82  N.  E.  1103;  Beardsley  Scythe  Co.  v. 
Poster,  36  N.  Y.  565;  Pritchard  v.  Pritch- 
ard,  134  App.  Div.  304,  118  N.  Y.  Supp. 
882;  Kelly  v.  Security  Mut.  L.  Ins.  Co.  186 
N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661; 
Potter  T.  Mercliant's  Bank,  28  N.  Y.  656,  8S 
Am.  Deo.  278;  Thayer  T.  Manlejr,  78  N.  Y. 

ices  for  the  vendor  for  which  he  was  to  re- 
ceive a  stated  conutensation,  and  to  have 
a  lien  on  the  land  to  secure  payment  of 
the  same,  was  held  entitled  to  enforce  a 
vendor's  lien  against  the  vendee,  who  agreed, 
as  a  part  of  the  purchase  price,  to  pay  the 
amount  due  the  attorney. 

In  Ferguson's  Succession,  17  La.  Ann. 
255,  where  a  purchaser  of  immovable  prop- 
erly, as  a  part  of  the  price  thereof,  agreed 
to  pay  two  notes  of  the  seller,  the  owner 
and  holder  of  the  notes  was  held  to  have 
the  vendor's  privily  existing  in  bis  favor' 
for  the  payment  of  the  aniount  of  the  notes 
by  the  administrator  of  the  deceased  pur- 
chaser. 

In  Gillum  v.  Collier,  63  Tex.  693,  a  cred- 
itor of  the  vendor,  with  whom  the  vendee 
contracted  subsequently  to  the  sale,  giv- 
ing him  certain  notes  and  a  lien  on  the  land 
to  secure  the  same,  was  allowed  to  en- 
force the  lien;  and  the  lien  is  spoken  of  as 
a  vendor's  lieo,  but  it  is  not  clear  that 
this  is  used  in  the  ordinary  sense  of  that 
term, 

In  Waller  v.  Janney,  102  Ala.  442,  14 
So.  87C,  where  a  trustee  for  several  cestuis 
que  tniat  conveyed  the  property  under  an 
af^rocmcnt  with  the  vendee  that  such  vendee 
should  satisfy  the  claim  held  by  one  of  the 
cestuia  que  trust  upon  the  land,  it  was 
held  that  the  cestui  que  trust  in  whose  favor 
the  agreement  was  made  could  enforce  a 
vendor's  lien  on  the  land  upon  a  failure  to 
pay  the  agreed  amount. 

On  the  contrary,  a  statute  providing  that 
"one  who  sells  real  propprty"  has  a  lien 
thereon  for  so  much  of  the  price  as  remains 
unpaid  and  unsecured  otliprwiso  than  by  the 
personal  ohligation  of  the  buvrr  wag  held,  in 
Bray  v.  Booker,  6  N.  D.  526^  72  N.  W.  933, 
to  confine  the  vendor's  lien  to  the  one  who 
sells,  and  to  exclude  a  creditor  of  the  vendor 
to  whom  the  vendee  had  agreed  to  pay  a 
part  of  the  purchase  price. 

In  Ifays  V.  Sanders,  —  Tex.  Civ.  App.  — , 
36  S.  W.  108,  attorneys  who  had  performed 
services  for  the  vendor  in  recoverins;  pur- 
chase monoy  notes,  for  which  they  wore  to 
have  an  interest  in  the  notes,  were  lield 
entitled  to  a  vendor's  lien  on  the  land  in 
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309;  Decker  v.  Mathews,  12  N.  Y.  319; 
Walrod  v.  Ball,  9  Barb.  276;  Kain  t. 
Larkin,  131  N.  Y.  300,  30  N.  E.  105;  Wind- 
haua  V.  Bootz,  92  Cal.  617,  28  Pac.  657; 
Towns  V.  Smith,  115  Ind.  483,  16  N.  E.  811 ; 
Emmerich  v.  Hefferan,  26  Jones  &  S.  217, 
9  N.  Y.  Supp.  801. 

Unless  Theresa  Cohn  became  respondenfa 
primary  debtor,  and  Jacob  Cohn  was  only  a 
surety  for  the  payment  of  the  debt,  respond- 
ent had  no  cause  of  action  against  her  or 
her  successors  in  interest,  either  in  equity  or 
at  law. 

Pardee  v.  Treat,  82  N.  Y.  389;  Palmer  v. 
Sterling,  41  Mich.  218,  2  N.  W.  24;  Womble 
V.  Womble,  14  Cal.  App,  739,  113  Pac.  353. 

It  is  impossible  to  imp^  a  finding  that 
Theresa  Cohn  and  Jacob  intended  to  benefit 

the  hands  of  the  vendor,  who  had  accepted 
a  reconveyance  of  the  same  and  canwled 
the  notes. 

Where  voidee  gives  personal  oibllgation  di- 
rect to  creditor. 

Where  the  vendee  has  executed  a  promis- 
sory note  to  a  creditor  of  the  vendor,  for 
a  balance  of  the  purchase  price,  such  cred- 
itor may  enforce  the  vendor's  lien  a^inst 
the  land  in  question.  Zwingle  T.  Wilkin- 
son, 94  Tenn.  246,  28  8.  W.  1090. 

So,  where  a  note  is  given  directly  by  the 
vendee  to  the  creditor  of  the  vendor,  to  be 
held  by  such  creditor  as  collateral  security 
to  the  note  of  the  vendor,  which  he  retains, 
such  creditor  may  enforce  a  vendor's  lien 
on  the  land  sold.  Linn  t.  Bass,  84  Ala. 
281,  4  So.  867. 

That  a  creditor  of  the  vendor,  to  whom  the 
vendee  has  executed  notes  for  a  part  of  the 

Eurchase  money,  has  a  lien  on  tne  land,  is 
eld  also  in  Glaze  v.  Watson,  55  Tex.  563. 
In  Woodall  V.  Kelly,  85  Ala.  368,  7  Am. 
St.  Rep.  57,  6  So.  164,  where  the  vendee 
had  given  a  promissory  note  for  a  balance 
of  the  purchase  price,  to  a  third  person 
in  satisfaction  of  a  debt  which  such  third 
person  had  incurred  for  the  vendor  by  pay- 
ing oif  certain  purchase  mone^  notes  which 
the  vendor  had  given  upon  his  purchase  of 
the  land,  such  third  person  was  held  to 
have  a  right  to  enforce  the  vendor's  lien. 

Cases,  in  general,  involving  the  right  of 
one  who  has  furnished  purchase  money,  to 
a  vendor's  lien,  or  the  right  of  one  to  be 
Bubrop:ated  to  the  lien,  have  been  excluded. 
Tlie  above  case,  however,  is  based  wholly 
upon  the  assumption  of  the  vendor's  debt. 

In  Joiner  v.  Perkins,  59  Tex.  300,  a  cred- 
itor of  the  vendor,  to  whom  notes  for  the 
balance  of  the  purchase  money  had  been 
executed,  was  held  entitled  to  enforce  a 
vendor's  lien,  notwithstanding  he  had  sur- 
rendered the  first  note  ginn  him  and  taken 
a  renewal  of  the  same.  It  does  not  appear, 
however,  in  this  case,  that  much  stress  was 
laid  upon  the  fact  that  a  creditor  of  tbo 
vendor  was  seeking  to  enforce  the  lien. 
In  Irvin  ▼.  Gamer,  60  Tex,  48,  one  who 
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KBpondent;  unleM  H  be  ssBumed  tbey  in- 
tended respondent  would  establish  and 
liquidate  his  claim  In  an  action  at  law 
■gainst  Theresa. 

Trieat  v.  New  York,  193  N.  T.  584,  80  N. 
E.  649;  Rodgers  v.  Clement,  162  N.  Y.  427, 
78  Am.  St.  Rep.  342,  56  N.  E.  901;  Maroney 
T.  Boyle,  141  N.  Y.  4G9,  38  Am.  St  Rep. 
821,  36  N.  E.  511;  Camp  t.  Giffoid,  67  Barb. 
434. 

The  doctrine  of  Lawrence  v.  Fox,  20  N*.  Y. 
£08,  should  be  limited  to  cases  having  the 
same  essential  facts. 

LoriUard  v.  Clyde,  122  N.  Y.  608,  10 
L.R.A.  113,  25  N.  E.  917;  Wheat  v.  Rice,  97 
N.  Y.  302;  Turk  t.  Ridge,  41  N.  Y,  201; 
Seward  t.  Huntington,  94  N.  Y.  104;  New 
York  Fastener  Co.  v.  Wilatua,  65  App.  JHv. 

had  pnrehaaed  from  tbe  vendor  the  note  of 
the  original  vendee,  and  to  whom,  upon  a 
subsequent  sale  by  the  vendee,  the  second  ven- 
dee gave  bis  note  for  the  purchase  money, 
was  held  entitled  to  enforce  the  vendor's 
lien  on  the  land  in  question.  The  question 
is  discussed  in  this  case  as  one  of  waiver, 
it  being  held  that  such  a  transaction  docs 
not  constitute  a  waiver  of  the  vendor's  lien. 

One  to  whom  a  note  had  thus  been  given 
Irf  a  vendee  has  been  held  entitled  to  the 
Iien^  although  the  relation  of  creditor  to 
the  vendor  does  not  appear. 

ThuB,  where,  under  an  agreement  between 
vendor  and  vendee,  the  latter  executes  his 
note  for  the  purchase  money  to  a  third  per- 
son, the  deed  reciting  the  execution  of  the 
note,  and  declaring  tnat  the  "part?  to  the 
llrat  part  thus  retain  a  lien  on  saia  proper- 
tj  until  said  note  is  well  and  truly  paid," 
a  Valid  lien  for  the  beneflt  of  such  third 
person  existe.   Mize  v.  Barnes,  78  Ky.  606. 

It  is  not  necessary  that  a  third  person 
for  whose  benefit  a  lien  is  retained  in  a  deed 
be  a  party  to  the  deed,  but  it  is  sufficient 
if  the  lien  is  retained  for  his  benefit  with 
his  knowledge  and  consent.  Ibid. 

In  PineluiiD  t.  Gollard,  13  Tex.  333,  where 
a  note  was  given  by  the  vendee  directly  to 
a  third  person,  the  transaction  is  treated  aa 
tn  assignment  of  the  debt  by  the  vendor, 
and  not  as  a  case  in  which  the  payee  of  the 
note  was  a  creditor  of  the  vendor.  A  lien 
was  held  to  exist  in  favor  of  the  payee  of 
tiw  note  in  thii  case. 


Aniunption  of  mortgage  debt 

It  is  frequently  the  case  that  a  vendee  of 
land  assumes  a  debt  secured  by  mortgage  on 
only  a  part  of  the  tract  conveyed.  The  right 
of  the  mortgagee  to  enforce  his  mortgage 
is  beyond  the  scope  of  the  present  note,  but 
bis  right  to  enforce  a  vendor's  lien  on  the 
part  not  covered  by  the  mortgage,  as  well 
as  bis  right  to  enforce  a  vendor's  lien  on 
the  part  covered  in  case  of  the  invalidity 
of  his  mortgage,  is  discussed  herein. 

In  West  Plains  Bank  v.  Edwards,  84  Mo. 
App.  462,  where  two  tracts,  one  of  which 
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467,  73  N.  Y.  Supp.  67.;  Feist  v.  Schiflfer,  19 
Hun,  275,  29  N.  Y.  Supp.  423;  Wise  v. 
Morgan,  13  Daly,  402,  afiSrmed  in  103  N.  Y. 
682;  Knickerbocker  L,  Ins.  Co.  v.  Nelson,  78 
N.  Y.  137;  Martin  v.  Peet,  92  Hun,  138,  38 
N.  Y.  Supp.  554;  Garnsey  v.  Rogers,  47  N. 
Y.  241,  7  Am.  Rep.  440;  Rochester  Dry 
Goods  Co.  V.  Fahy,  111  App.  Div.  748,  97 
N.  Y.  Supp.  1013,  affirmed  in  188  N.  Y.  629, 
81  N.  E.  1174;  Shear  v.  Mallory,  13  Johns. 
496;  Pardee  v.  Treat  82  N.  Y.  389. 

A  vendor's  lien  never  existed  in  the 
premises,  either  in  favor  of  Jacob  Cohn  or 
the  respondent. 

Hare  v.  Van  Deuaen,  32  Barb.  96,  15  Am. 
&.  Eng.  Ene.  Law,  2d  ed.  1125;  Fatteraon  v.  - 
Edwards,  29  Miss.  67. 

Neither  Jacob  Cohn  nor  respondent  ac- 

was  covered  by  a  mortgage,  were  conveyed 
to  a  vendee  under  an  agreement  by  him  to 
assume  the  mortgage  debt,  the  mortgage 
creditor  was  held  to  have  a  right  to  enforce 
a  vendor's  lien  as  to  the  tract  not  covered 
by  his  mortgage. 

Where  a  vendee,  as  part  of  the  purchase 
price  of  land,  assumes  a  debt  of  hts  vendor 
secured  by  a  mortgage  on  a  part  of  the 
land,  a  vendor's  lien  arises  in  lavor  of  the 
creditor  on  the  entire  tract  Louisiana  Cit- 
izens' Bank  v.  Cuny,  38  La.  Ann.  360. 

A  mortgagee  whose  mortgage  covered  only 
a  part  of  the  vendor's  land  was  held,  in  Lee 
V.  Newman,  56  Miss.  365,  to  have  the  right 
to  enforce  the  vendor's  lien,  as  to  the  part 
of  his  debt  not  realized  on  a  sale  of  the 
premises  covered  by  his  mortgage,  against 
the  balance  of  land  which  was  conveyed  at 
the  same  time  to  one  who  assumed,  as  a 
part  of  the  purchase  price,  the  Mortgage 
debt.  The  court,  after  stating  that  the 
vendor  could  assert  his  lien  against  the 
land,  continues:  "There  can  be  no  good 
reason  for  denying  the  same  remedy  to  Iiim 
for  whose  benefit  the  assumption  was  made. 
By  reason  of  the  assumption,  the  purchaser 
has  obtained  a  diminution  in  the  amount 
paid  to  the  vendor,  and  has  taken  the  land 
charged  with  an  equity  in  favor  of  a  third 
person.'* 

In  Binghamton  Sav.  Bank  v.  Binghamton 
Trust  Co.  85  Hun,  75,  32  N.  Y.  Supp.  657, 
where,  npon  a  conveyance  of  an  undivided 
interest  in  the  land  the  grantee  assumed 
a  mortgage  debt  of  the  grantor  on  another 
undividecT  interest  in  the  property,  the 
mortgagee  was  held  entitled  to  a  lien  on 
the  interest  thus  conveyed.  Although  the 
lien  is  not  expressly  referred  to  as  a  vend- 
or's lien,  it  seems  evident  that  it  was  so 
regarded. 

So,  in  Scionneaux  v.  Waguespack,  32 
La.  Ann.  283,  where  a  part  of  the  land  con- 
veyed was  subject  to  a  mortgage  given  by 
the  vendor  to  secure  the  payment  of  a  debt 
owing  by  him,  and  the  vendee  assumed  the 
debt  as  a  part  payment  of  the  purchase 
price  the  mortgage  creditor  was  held  en- 
titled to  enforce  the  vendor's  privilege  on 
the  entire  tract,  notwithstanding  the  mor^ 
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quired  &  lien  to  secure  the  performance  of 
any  part  of  this  contract,  which  was  the 
consideration  or  price  for  the  sale  of  both 
the  pcisonal  property  and  the  land  without 
distinction. 

Peters  t.  Tunell,  43  Minn.  473,  18  Am.  St. 
Rep.  252,  46  N.  W.  887;  VTarner  v.  Bliven, 
127  Mich.  665,  87  N.  W.  49;  Clarit  v.  Stil- 
son,  36  Mich.  482;  Stringfellow  v.  Ivie,  73 
Ala.  209 ;  Wilkinson  r.  Parmer,  82  Ala.  367, 

3  So.  4;  McCandlish  t.  Keen,  13  Oratt. 
616;  Welch  r.  Farmers'  Loan  ft  T.  Co.  91 
C.  C.  A.  809.  166  Fed.  666;  Brawley  T. 
Catron,  8  Leigh,  622;  Camp  Gilford,  67 
Barb.  440;  Brown  t.  Gilman,  4  Wheat.  201. 

4  L.  ed.  673,  1  Hason,  101.  Fed.  Cas.  No. 
5,441 ;  Snyder  t.  Snyder,  116  N.  Y.  Supp. 
003;  Wabash,  St.  L.  A  P.  S.  Co.t.  Ham,  114 
U.  8.  587-606,  20  L.  ed.  235-238.  6  Sup.  Ct. 
Sep.  1081. 

The  vendor's  lien  does  not  exist  in  behalf 
at  any  uncertain,  contingent,  or  unliquidat- 
ed demand. 

28  Am.  &  Eng.  Ene.  Law.  2d  ed.  744; 
Oard  y.  Oaid,  108  Cal.  10,  40  Pao.  1059; 
Peters  t.  Tunell,  43  Mich.  473,  19  Am.  St. 


Fa, 

Rep.  252,  46  TH.  W.  867;  Boss  t.  Clark.  226 
111.  326,  80  N.  E.  276. 

Messrs.  Danforth  B.  AtnsworUi  and 
Cliarles  B.  Sullivan,  with  Mr.  Fletidier 
W.  Battershall,  for  respondmt: 

The  vendor  of  real  estate  ha*  a  lien  on  the 
estate  sold  for  the  purchase  money, 

Huhbell  V.  Hendrickson,  175  N.  Y.  176,  67 
N.  E.  302;  Bradley  v.  Bosley,  1  Barb.  Ch. 
325;  Maroney  v.  Boyle,  141  N.  Y.  462,  88 
Am.  St.  Rep.  821,  36  N.  E.  611;  Fisk  v. 
Potter.  2  Keyes,  68. 

Where,  as  part  of  the  consideration  for 
the  transfer  of  real  estate,  the  grantee 
agrees  to  pay  the  debt  of  the  grantor  to  a 
third  person,  such  third  person  has  an 
equitable  lien  upon  the  real  estate  which 
he  can  enforoe  in  equity  against  the  grantee. 

McWhorter  v.  Stewart,  39  App.  Div.  212, 
67  N.  Y.  Supp.  137 ;  Binghamton  Sav.  Bank 
V.  Binghamton  Trnst  Co,  85  Hun,  76,  32 
N.  Y.  Supp.  6S7;  Abrens  v.  Jones.  169  N. 
Y.  666,  88  Am.  St  Bep.  620,  62  N.  E.  668, 
reversing  40  App.  Div.  447,  68  N.  Y.  Supp. 
116;  Clyde  v.  Simpson.  4  Ohio  St.  446; 
Whetsel  v.  Roberts,  31  Ohio  St.  603;  Stehle 
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gage  subsequently  ceased  to  have  effect  for 
want  of  reinacription. 

In  Conf«  V.  Cain,  33  La.  Ann.  066,  It  was 
held  immaterial  to  a  subsequent  mortgagee 
whether  a  prior  mortgage  iiad  been  prop- 
erly reinscribed  or  not.  where  the  debt  of 
such  prior  mortgagee  had  been  assumed  by 
a  vendee  of  the  land  in  question  upon  the 
purchase  by  him.  as  euch  assumption  in  the 
(teed  and  the  roistering  of  the  deed  are 
notice  of  the  encumbrance  existing  on  the 
property  to  secure  the  payment  of  the  note 
in  question  with  the  vendor's  privilege. 

In  Fontaine  v.  Nuse,  38  Tex.  Civ.  App. 
368,  86  8.  W.  862,  the  owner  of  a  homestead 
mortgaged  the  same  to  secure  a-  sum  of 
money  due  from  him.  This  mortgage  was 
void  on  account  of  the  land  being  a  home- 
stead, but  subsequently  he  sold  the  land, 
and  the  vendee  agreed,  as  a  part  of  the  con- 
sideration, to  discharge  the  debt  owing  to 
the  mor^agee.  The  mortgagee  was  oeld 
entitled  u)  enforce  a  lien  on  the  land  sold 
for  his  debt,  although  he  was  not  able  to 
enforce  the  void  mortgage. 

Broker's  right  to  Hen. 

A  vendor's  lien  has  been  asserted  by  real 
estate  brokers  to  recover  their  eomnussion 
earned  in  the  sale  of  the  lands. 

A  real  estate  broker  who,  by  an  agree- 
ment with  the  owner  of  land,  is  to  receive 
a  certain  portion  of  the  purchase  price  there- 
of upon  effecting  a  sale,  which  part  the 
vendee  agrees  to  pay  to  him  upon  the  closing 
of  the  transaction,  may  enforce  a  vendor's 
lien  for  this  amount.  Zirkle  v.  Hendon, 
—  Ala.  — ,  60  So.  834. 

So.  in  Francis  v.  Wells,  2  Colo.  660,  a 
broker  who  was  emplmed  1^^  a  vendor  to 
sell  land,  and  who  was  to  retain  as  his  eom- 
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missions  all  over  a  stated  price,  was  held 
to  have  a  right  to  enforce  a  vendor's  lien 
against  a  vendee  who  had  promised  to  pay 
the  amount. 

It  will  be  noticed'that  the  debt  promised 
to  be  paid  by  the  vendee  in  these  cases  was 
not  strictly  a  debt  of  the  vendor;  and  in 
Francis  v.  Wells,  supra,  the  court  speaka 
of  this  fact,  and  states  that  the  vendor  was 
under  no  obligation  to  pay  the  sum  prom- 
ised by  the  vendee  to  the  broker. 

Consolidation  of  corporations. 

This  doctrine  has  been  implied  in  the  ease 
of  a  consolidation  of  corporations  in  which 
the  new  corporation  agreed  to  protect  cer- 
tain bonds  of  one  of  the  consolidating  com- 
panies, and  it  has  been  held  that  the  bond- 
holders have  a  lien  on  the  property  of  the 
corporation  which  issued  their  bonds,  to 
protect  them  under  this  arrangement.  Mont- 

f ornery  &  W,  P.  R.  Co,  v.  Branch.  59  Ala. 
39;  Compton  v,  Wabash,  St.  L.  &  P.  Co. 
46  Ohio,  502,  16  K,  E.  110.  18  K.  E.  380; 
I^sen  V.  Wabash  R.  Co.  11  Biss.  610.  16 
Fed.  763.  In  the  Alabama  case,  which  was 
more  in  the  nature  of  a  sale  than  a  con- 
solidstionj  the  lien  is  given  apparently  on 
the  theory  of  the  trust  fund  doctrine  of 
corporate  assets. 

The  case  of  Tjwa  t.  Wabash  R.  Co.  was 
subsequently  reversed  In  114  U.  S.  687.  29 
L.  ed.  236,  6  Sup.  Ct.  Rep,  1081 ;  and  on  the 
question  of  vendor's  lien,  the  court  there 
said  that  the  doctrine  of  vendor's  lien  ap. 
plies  only  to  sales  of  real  estate;  that  "the 
consolidation  of  the  stock  and  property  of 
several  corporations  into  one  was  not  a  sale, 
and  it  did  not  affect  real  estate  only,  but 
included  franchises,  and  persosal^r^cr^." 
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T.  Stefale,  39  App.  my.  440,  57  N.  T.  Supp. 
201;  29  Am.  A  Eng.  Enc.  Law,  740;  Hal- 
leck  T.  Smith,  3  Barb.  272. 

A  person  having  an  equitable  Uen  upon 
land  for  the  unpaid  purchoie  money  may 
come  into  equity  in  the  first  instance  to  en- 
force such  lien,  vithout  resorting  to  a  suit 
at  law  to  recover  the  amount. 

Bach  V.  Kidansky,  106  App.  Div.  602,  94 
Vt.  T.  Supp.  752;  Bradl^  r.  Boeley,  1 
Barb.  Ch.  152;  Clark  v.  Howard.  150  N.  Y. 
238,  44  N.  K  696;  Pardee  v.  Treat.  82  N. 
T.  SS5. 

Wemer,  J.,  delivered  the  opinion  of  the 
eoart: 

This  la  a  suit  in  equity  to  establish  and 
enforce  a  vendor's  lien  upon  land  sold  by 
Jacob  Cohn  to  his  mother,  Theresa  Colin, 
aader  an  agreement  by  which  the  grantee 
promised  to  pay  the  claims  of  certain  credit- 
ors f>f  the  grantor,  and  among  tfaem  the 
claim  of  the  plainliff.  The  land  against 
which  the  plaintiff's  lien  has  thus  far  been 
upheld  by  the  courts  has  been  sold  under 
mortgage  foreclosure,  but,  by  stipulation, 
the  surplus  whleh  arose  upon  the  sale  is 
held  in  its  place.  The  complaint,  in  its 
original  form,  proceeded  upon  duel  and  in- 
conaistent  theories  of  relief,  which  gave 
rise  to  many  troublesome  questions  of  prac- 
tice and  dilatory  motions  that  cannot  now 
be  considered  in  detail  without  losing  sight 
of  the  main  issue.  Only  a  few  of  these  inci- 
dental matters  are  of  present  interest,  and 
these  we  shall  touch  upon  most  briefly;  the 
rest  have  been  resolved  in  plaintiff's  favor 
and  may  be  dismissed  without  further  men- 
tifm.  As  the  case  stands,  stripped  of  all 
nonessential  questions,  the  plaintiff  Is  in 
court  solely  upon  his  claim  of  right  to  a 
vendor's  lien.  Hie  facta  pertinent  to  that 
claim  can  be  very  briefly  stated. 

In  June,  1902,  the  defendant  Jacob  Cohn 
was  indebted  to  the  plaintiff  in  the  sum  of 
over  $5,000.  On  June  2d  of  that  year  Jacob 
executed  two  insirumento  of  transfer,  by 
which  he  conveyed  to  his  mother,  Theresa 
Cohn,  deceased,  all  his  real  and  personal 
property,  which  was  of  considerable  value. 
Simultaneously  with  the  execution  by  Jacob 
oi  those  two  instruments,  Theresa  executed 
another  instrument  reciting  that  In  con- 
sideration of  Jacob's  transfer  to  her  she 
exonerated  him  from  certain  indebtedness 
owing  1^  him  to  her,  and  agreed  to  save  him 
harznleM  from,  and  to  pay,  the  debts  owing 
by  him  to  his  creditors;  and  it  also  con- 
tained a  list  of  tiiese  creditors  with  a  state- 
mait  al  the  amounts  owing  to  some  of  them. 

At  the  trial  it  was  a  disputed  question 
whether  the  name  of  plaintiff  was  in  the 
list  of  Jacob's  creditors  contained  in  tliit 
instrument.  The  paper  then  produced  by 
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the  defendants  did  not  contain  hii  name, 
but  the  court  upon  safflcieot  evidence,  found 
that  tile  plaintiff's  name  was  among  tiw 
creditors  set  forth  in  the  original  instru- 
ment executed  by  Theresa.  This  finding  has 
been  unanimously  affirmed  by  the  appellate 
division,  and  upon  this  appeal  we  must, 
therefore  assume  that  the  name  of  the 
plaintiff  was  in  the  instrument,  and  that 
he  was  one  of  tiie  persons  for  whose  benefit 
the  transfer  to  Theresa  was  made. 

The  evidence  and  the  findings  disclose 
that  at  or  about  the  time  of  these  trans- 
actions between  Jacob  and  Theresa,  the 
plaintiff  had  some  hearsay  information 
thereof,  but  that  he  never  saw  the  contract 
signed  by  Theresa,  and  never  hod  an  oppor* 
tunity  to  see  it  until  aftor  five  years  of  liti- 
gation with  Jacob.  In  the  supplementary 
proceedings  instituted  upon  the  judgment 
which  the  plaintiff  recovered  against  Jacob 
in  that  litigation,  it  finally  transpired  that 
this  sgreemrat  waa  in  the  possession  of 
Mark  Cohn,  a  brother  of  Jacob,  who  then 
produced  i^  but  without  the  name  of  the 
plaintiff  as  one  of  the  creditors  of  Jacob 
whom  Theresa  had  agreed  to  pay.  This  suit 
was  then  commenced.  We  have  already  re- 
ferred to  the  difficulties  which  arose  under 
the  original  complaint.  At  the  first  trial 
the  complaint  was  dismissed  upon  the 
ground  that  the  cause  of  action  alleged,  to 
set  aside  the  transfer  from  Jacob  to  Teresa 
on  the  ground  ol  fraud,  had  not  been 
proved,  and  that  the  cause  of  action  at- 
tempted to  be  proved  to  establish  a  vendor's 
lien  had  not  been  allied.  Upon  appeal  the 
appellate  division  reversed  this' decision  and 
granted  a  new  trial.  Then  the  plaintiff 
moved  at  special  term  for  leave  to  amend 
his  complaint  so  as  to  make  the  action  one 
solely  to  enforce  a  vendor's  lien,  and  tiie 
amendment  was  allowed  by  the  court  upon 
condition  that  full  costs  be  paid.  The  order 
permitting  this  amendment  was  affirmed  by 
the  appellate  division,  and  no  appeal  was 
taken  from  that  affirmance.  Aa  the  ease  . 
now  stands,  therefore,  the  suit  Is  one  to 
establish  an  equitable  vendor's  lien. 

The  first  question  to  consider  is  whether 
a  suit  to  enforce  a  vendor's  lien  will  He 
under  the  circumstances  here  disclosed. 
The  material  part  of  the  instrument  upon 
which  the  plaintiff  relies  provides  that,  in 
consideration  of  the  conveyance  by  Jacob 
to  Theresa,  she  promises  and  agrees  "to 
save  harmless  the  said  party  of  the  second 
part  (Jacob)  of  and  from  the  following 
d^ts.and  liabilities  of  the  said  party  of  the 
second  part,  and  to  pay  the  same  as  fol- 
lows." This  is  supplemented  by  a  list  of 
creditors,  which,  we  must  assume,  Includes 
the  name  of  the  plaintiff.  Thus  the  plain- 
tiff's claim  against  Jacob  entered  into  and. 
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formed  a  part  of  the  conaideration  for  the 
promise  made  bj  Theresa  to  pay.  It  can 
hardly  be  doubted  that  a  court  of  equity 
would  have  granted  Jacob's  prayer  to  have 
this  property  impressed  with  a  lien  for 
Theresa's  failure  to  pay  the  consideration, 
and  we  do  not  perceive  why  the  plaintiff  is 
not  entitled  to  the  same  relief.  To  the  ex- 
tent of  his  claim,  he  stands  in  the  shoes  of 
his  debtor,  who  is  the  vendor,  and  to  that 
extent  he  is  for  all  practical  purposes 
equitably  subrogated  to  the  rights  of  the 
vendor.  Pardee  v.  Treat,  82  N.  Y.  385,  387. 
The  learned  trial  court  has  not  found  that 
there  was  an  intention  to  create  a  lien;  and 
such  a  finding  was  not  neceBsary. 

A  vendor's  lien  may,  of  course,  be  re- 
served by  express  conb'act,  but  it  is  usually 
implied  from  circumstances.  It  is  a  pure 
inrention  of  equity  to  protect  those  who 
have  parted  with  real  estate  without  secu- 
rity.  In  this  state  the  equitable  principle 
has  been  extended  so  far  as  to  imply  a  lien 
in  favor  of  a  grantee,  who  has  paid  his  pur- 
chase money  without  securing  the  property 
he  bargained  for,  although  until  quite 
recently  it  was  thought  doubtful  whether  in 
this  jurisdiction  there  is  such  a  thing  as  a 
vendee's  lien.  Elterman  t.  Hyman,  102  N. 
Y.  113,  127  Am.  St.  Rep.  862,  84  N.  B.  937, 
16  Ann.  Cas.  819. 

We  ehall  not  attempt  to  discuss  the 
theeory  upon  which  the  vendor's  lien  is 
based,  for  that  is  a  problem  which  no 
amount  ai  learning  or  discussion  seems  to 
have  been  able  thus  far  to  solve.  It  may 
well  be  doubted  whether  any  subject  in  our 
American  law  is  involved  in  more  hopeless 
dispute  concerning  its  origin  and  the 
principles  of  its  application.  It  is  difficult 
to  suggest  any  one  principle  upon  which  it 
securely  rests,  and  impossible  to  assign  any 
positive  reastm  for  its  transplantation  from 
the  civil  to  the  common  law,  except  that  it 
is  a  device  admirably  adapted  to  the 
equitable  amelioration  of  inflexible  legal 
rules.  Although  it  has  many  apparent 
analogies  in  the  law,  it  Is  yet  strictly  aui 
gcneria.  Whatever  Its  derivation  may  be,  it 
is  too  flrmly  established  in  the  jurispru- 
dence of  this  state  to  need  any  justiilcation 
in  this  day  and  generation.  If  there  have 
been  occasional  indications  of  judicial  re- 
luctance to  its  enforcement,  they  seem  to 
bava  sprung  more  from  the  difiicully  <rf  ap- 
plying it  to  particular  facts  than  from  any 
sound  reason  against  its  use  as  a  recognized 
agency  of  remedial  justice.  It  is  a  remedy 
which  must,  of  course,  be  applied  with  cau- 
tion and  discrimination,  for  in  many  eases 
the  lien  is  the  creature  of  secrecy  and  im- 
plication, and  from  its  very  nature  calcu- 
lated to  work  Injustice  to  innocent  third 
parties.  No  such  danger  exists  in  this  cas^ 
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for  the  answers  of  the  defendants  admit 
that  the  debts  of  Theresa  have  all  been  paid, 
and  thus  it  is  plain  that  the  rights  of  no 
other  creditors  are  involved.  The  case,  in 
short,  stripped  of  all  extraneous  considera- 
tions, presents  the  naked  question  whether 
the  equitable  remedy  will  lie  in  favor  of  a 
creditor  in  payment  of  whose  debt  a  con- 
veyance of  property  is  made,  where  no 
intervening  rights  of  other  creditors  are  in- 
volved. 

In  Hallock  v.  Smith,  3  Barb.  267,  the  own- 
er of  real  estate,  being  indebted  to  plaintiff, 
assigned  his  property  to  the  ddendant  to 
pay  certain  debts  due  to  the  plaintiff. 
Among  the  assets  transferred  to  the  defend- 
ant was  a  note  mode  to  the  assignor  by  one 
of  the  defendants  for  the  purchase  price  of 
certain  real  property  formerly  owned  by  the 
assignor,  who,  as  in  this  caas,  was  plain- 
tiff's debtor.  In  that  action  a  lien  was  en- 
forced in  favor  of  plaintiff  on  the  real 
estate  the  debtor  hod  conveyed.  It  was 
there  contended,  as  it  is  in  the  case  at  bar, 
that  the  lien  can  only  be  asserted  by  the 
vendor;  but  the  court  distinctly  held  that, 
as  the  purchase-money  note  was  assigned 
to  secure  debts  owing  to  the  plaintiff  by 
the  vendor,  he  was  entitled  to  enforce  the 
lien.  This  case  has  remained  the  unchal- 
lenged law  of  this  state  for  over  half  a  cen- 
tury, and  has  been  many  times  cited  with 
approval  in  this  court  and  in  the  courts  be- 
low. The  precise  question  has  also  arisen  In 
other  coses,  and  the  lien  has  been  sustained 
in  favor  of  a  third  person  whose  debt  was 
made  a  part  of  the  «>nsideratiott  of  the  con- 
veyance. McWhorter  v.  Stewart,  39  App. 
Div.  212,  57  N.  Y.  Supp.  187;  Blnghamton 
Sav.  Bank  v.  Blnghamton  Trust  Co.  85  Hun, 
70,  32  N.  Y.  Supp.  6S7. 

In  Bach  v.  Kidansky,  186  N.  Y.  368,  78 
N.  E.  1088,  the  vendors  had  conveyed  real 
property  subject  to  certain  mortgages,  one 
of  which  covered  other  lands.  For  the  pur- 
pose of  releasing  these  other  lands  from  the 
mortgage,  the  -voadon  paid  91,000  upon  it, 
thus  reducing  to  tiiat  extent  the  encum- 
brance on  the  property  conveyed.  The 
vendees  refused  to  allow  the  vendor  for  this 
payment.  This  court  sustained  an  action  to 
establish  a  vendor's  lien  for  the  money  thus 
paid  on  a  debt  owing  to  a  third  person.  It 
may  be  said  in  passing  that  there  seems  to 
be  no  distinction  in  principle  between  that 
case  and  the  one  at  bar.  The  only  difference 
lies  in  the  fact  that  there  the  vendor  en- 
forced the  lien,  and  here  the  vendor'a 
creditor  invoices  Vhe  remedy.  In  the  Bach 
Case  we  found  no  difficnlfy  in  applying  the 
equitable  principles  underlying  tiie  lien  so 
as  to  prevent  injustice;  and  in  another  case, 
quite  similar  in  its  facts  to  the  one  at  bar 
(Ahrens  r.  Joael,  169  N.  W.  655,  88  Am. 
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St.  Rep.  620,  62  N.  E.  686,  we  upheld  the 
claim  to  a  lien  when  a  person  had  conveyed 
property  to  his  wife  .  in  consideration, 
among  other  things,  of  the  wife's  agreement 
to  pay  the  plaintiff  a  sum  of  money.  The 
plaintitTs  claim  to  a  lien  was  sustaincnl,  but 
our  decision  was  based  in  part  upon  the 
theory  that  thia  was  a  trust  ex  maleficio. 
To  the  same  extent,  aee  also  Harris  v.  Fly, 
7  Paige,  421. 

There  are  certain  cases  in  this  state 
which,  on  a  superficial  examination,  would 
seem  to  indicate  that  no  lien  will  be  sus- 
tained in  favor  of  third  persons;  but  a 
careful  reading  of  the  opinions  will  disclose 
that  the  real  reason  underlying  the  decisions 
is  that  the  agreementa  under  which  liens 
were  claimed  were  not  engagements  for  the 
payment  of  money  to  the  third  persona,  but 
agreementa  for  support  and  maintenance. 
McKillip  V.  McKillip,  8  Barb.  552;  Camp  v. 
GifTord.  67  Barb.  434.  Agreements  of  that 
character  have  always  occupied  a  peculiar 
place  in  the  law  of  contracts,  to  which  the 
principle  of  specific  performance  is  more 
applicable  than  enforcement  by  lien.  Thia 
distinction  may  explain  the  apparently 
contradictory  statementa  by  Judge  Story. 
Story,  Eq.  Jur.  §§  1227,  1233. 

Some  of  the  text-book  writers  lay  down 
the  rule  that  the  lien  is  personal  to  the  ven- 
dor, and  does  not  exist  in  favor  of  a  third 
party  or  a  creditor  whose  debt  enters  into 
the  consideration  of  the  transfer.  Overton, 
Liens,  §  620;  2  Devlin,  Deeda,  §  1256. 
These  statements  appear  to  be  founded 
upon  some  of  the  earlier  decisions,  which  we 
think  do  not  support  the  unqualitied  rule 
laid  down  by  the  authors.  The  casea  relied 
00  by  the  text  writers  are  Patterson  v.  Ed- 
wards, 29  Miss.  67;  Vandoren  v.  Todd,  3 
X.  J.  Eq.  397;  Chapman  v.  Beardsley,  31 
Conn,  115;  Hiscock  v.  Xorton,  42  Mich.  320, 
3  X.  W.  868;  Sears  v.  Smith.  2  Mich.  243; 
and  Long  v.  Burke,  2  Bush,  90.  They  are 
all  thoroughly  reviewed  and  satisfactorily 
distinguished  by  Judge  Magruder  in  Koch' v. 
Roth.  ISO  IIL  212,  37  N.  E.  317.  In  none 
of  them  was  the  question  squarely  present- 
ed and  decided.  As  to  the  rule  in  Connecti- 
mt  it  is  enough  to  say  that  it  is  doubtful 
whether  the  vendor's  lien  is  recognized  in 
that  state  (  aee  Soule  v.  Hurlbut,  58  Conn. 
511,  20  At!.  010}  ;  and  in  Michigan,  Misaia- 
tippi,  and  Kentucky,  where  other  cases  re- 
lied on  were  decided,  the  contrary  has  been 
held  in  later  cases  involving  the  very  ques- 
tion presented  in  the  case  at  bar.  See  Lee 
V.  Newman,  55  Miss.  365;  Louisiana  Nat. 
Bank  v.  Knapp,  61  AfiaB.'485;  Kilboume  v. 
Wiley,  124  Mich.  370,  83  N.  W.  99;  Mize  v. 
Barnes,  78  Ky.  506.  In  other  states  the 
statutes  have  done  away  with  the  vertdor's 
implied  lien,  or  the  courts  have  never 
L.R.A.(N.S.) 


recognized  its  existence.  See  29  Am.  &  Eng. 
Enc.  Law,  2d  ed.  741.  In  the  states,  how- 
ever, where  the  implied  lien  is  recognized 
and  the  question  has  arisen,  it  has  been 
squarely  held  that  a  creditor  whose  debt 
enters  into  the  consideration  which  passes 
between  the  vendor  and  vendee  is  entitled  to 
have  a  lien  decreed  in  hia  favor.  Carver  v. 
Eads,  65  Ala.  190;  Waller  v.  Janney,  102 
Ala.  442,  14  So.  876;  Francis  v.  Wells,  2 
Colo.  660;  Mitchell  v.  Butt,  45  Ga.  162; 
Kock  V.  Roth,  150  lU.  212,  223,  37  N.  E. 
317;  Barrett  v.  Lewis,  106  Ind.  120,  5  N.  E. 
910;  Pruitt  V.  Pruitt,  91  Ind.  595;  Mize  v. 
Barnes,  78  Ky.  506;  De  L'Isle  v.  Moss,  34 
La.  Ann.  164;  Kilbourne  v.  Wilev,  124  Midi. 
370,  83  X.  \V.  99;  Simily  v.  Adams,  88  Mo. 
App.  621;  Lee  v.  Newman,  55  Miaa.  365: 
Louisiana  Nat.  Bank  v.  Knapp,  61  Miss. 
485;  Compton  v.  Wabash,  St.  L.  &  P.  R.  Cu. 
45  Ohio  St.  592,  621,  16  N.  E.  110,  18  N.  E. 
380;  Zwingle  v.  Wilkinson,  94  Tenn.  246. 
28  S.  W.  1096;  Vanmeter  v.  Vanmeter,  44 
Va.  148;  Joiner  v.  Perkins,  59  Tex.  300: 
Tysen  v.  Wabash  R.  Co.  {C.  C.)  11  Bisa. 
510,  15  Fed.  763.  Some  of  the  text-writers 
adopt  the  same  rule.  Story,  Eq.  Jur. 
§  1227;  2  Jones,  Liens,  2d  ed.  §  1004.  One 
state,  North  Dakota,  has  adopted  the  con- 
trary rule,  but  an  examination  of  the  single 
case  on  the  subject  discloses  that  the  stat- 
ute there  confines  the  lien  to  the  vendor,  and 
the  decision  was  based  entirely  upon  the 
statute.  Bray  v.  Booker,  6  N.  D.  526,  72 
N.  W.  933. 

As  the  result  of  our  examination  of  the 
more  recent  decisions  of  the  courts  of  other 
states  upon  this  subject,  wj  think  the  strong 
consensus  of  judicial  opinion  is  against  mak- 
ing any  distinction  per  se  between  the  ven- 
dor and  his  creditor,  when  it  is  plain  that 
the  sum  to  be  paid  to  the  vendor's  creditor 
is  in  fact  a  part  of  the  purchase  price  to  be 
paid  by  the  vendee.  Nor  do  we  see  why,  on 
principle,  there  should  be  any  such  distinc- 
tion. If  A  sella  his  land  to  B,  why  should 
they  not  be  able  to  agree  that  the  whole  or 
a  part  of  the  purchase  price  shall  be  paid 
by  B  to  the  creditors  of  A?  If  this  may  be 
done  as  to  one  creditor,  why  not  as  to  a 
number?  Equity,  the  parent  of  thia  lien, 
looks  through  mere  form  to  the  substance  of 
things.  For  all  practical  purposes  it  is 
the  same  whether  the  lien  is  declared  in 
favor  of  the  vendor  or  his  creditor.  The 
evils  which  arise  from  the  inherent  char- 
acter of  the  lien  and  its  usually  secret 
origin  are  no  greater  in  the  one  case  than 
in  the  other.  Equity  simply  Bubrogates  pro 
tanto  the  creditor  of  the  vendor  for  the 
vendor  himself. 

It  is  also  urged  by  the  learned  counsel 
for  the  appellants  that  the  amount  of  platn- 
tilfs  debt  was  unliquidated  wheo  Jacob  and 
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Theresa  executed  those  instruments,  and 
that  therefore  no  lien  was  created.  Some 
of  the  books  contain  expressionB  to  the 
effect  that  no  lien  will  lie  except  for  a 
dxed,  certain  amount.  It  is  difficult,  if  not 
impossible  to  ascertain  upon  what  prin- 
ciple that  idea  is  based.  The  vendor's  lien 
is  peculiarly  a  creation  of  equity  devised 
to  protect  one  party  who  has  parted  with 
land  without  being  paid  therefor.  It  is,  said 
this  court  in  Fislc  t.  Potter,  2  Keyea,  65, 
68,  "an  anomaly  in  the  law,  and  though  it 
ezista  in  certain  cases,  and  perhaps  we  may 
say  generally,  as  between  vendor  and  ven- 
dee, its  existence  depends  upon  and  is  con- 
trolled by  no  well-settled  rules,  but,  on  the 
contrary,  the  existence  of  the  lien  is  gen- 
erally made  to  depend  upon  the  peculiar 
state  of  fscts  and  circumstances  surround- 
ing the  particular  case;  that  is,  whether  or. 
not  a  case  of  natural  equity  is  eatablished." 
There  are  cases,  of  course,  in  which  it  is 
impossible  to  measure  the  sum  upon  which 
the  lien  is  to  be  predicated;  or  where  the 
debt  or  obligation  for  which  it  is  sought  to 
be  enforced  is  wholly  contingent  upon  such 
uncertain  events  that  practical  considera- 
tions coerce  the  courts  into  refusing  this 
equitable  remedy.  See  Pom.  Eq.  Jur.  i  12S1, 
and  cases  cited.  But  the  fundamental  prin- 
ciple underlying  the  lien  is  that  it  would  be 
unconscionable  for  the  vendee  to  hold  the 
land,  and  not  pay  for  it.  It  is  immaterial, 
then,  so  far  as  the  principle  itself  is  con- 
cerned, what  the  form  of  the  obligation  may 
be  upon  which  it  is  sought  to  rest  the  lien. 

In  equity  form  gives  way  to  substance, 
and  the  court  will  adapt  its  relief  to  the 
exigencies  of  the  case.  Warvelle,  Vendors, 
2d  ed.  §  690.  The  basis  of  the  lien,  said 
Judge  Cooley  in  Payne  v.  Avery,  21  Mich. 
524,  652,  must  be  something  which,  "if  not 
fixed  in  amount,  is  at  least  capable  of  be- 
ing measured  by  some  pecuniary  standard." 
In  the  case  at  bar  the  plaintifiF's  debt  arose 
out  of  certain  transactions  in  the  purchase 
and  sale  of  stocks.  Its  amount  was  readily 
capable  of  ascertainment,  for  the  only  sense 
in  which  it  was  unliquidated  when  the  in- 
struments were  signed  by  Jacob  and  Theresa 
was  that  it  had  not  been  judicially  deter- 
mined. The  ascertainment  of  the  amount 
was  only  an  incident  to  the  main  relief 
(Bradley  v,  Bosley,  1  Barb.  Ch.  125),  and 
even  that  was  not  necessary,  because  the 
plaintiff's  claim  had  been  reduced  to  judg- 
ment in  the  action  against  Jacob,  when  the 
plaintiff  finally  learned  all  the  facts  upon 
which  he  brought  this  action. 

It  is  also  asserted  that  the  plaintiiT  should 
not  have  a  lien,  because  the  transfer  from 
Jacob  to  Theresa  embraced  both  real  and 
persona!  property.  The  implication  of  thif 
statement  is  that  there  can  be  no  vendor'a 
47  LJLA.(N.S.) 


lien  when  a  part,  and  especially  a  substan- 
tial part,  of  the  property  transferred,  con- 
sista  of  personalty,.  That  Is  a  generaliza- 
tion which  must  be  answered  by  the  peculiar 
facts  of  this  case.  The  plaintiff  waa  pre- 
vented by  the  appellants,  or  those  under 
whom  they  claim,  from  satisfying  his  debt 
out  of  the  personal  property  transferred 
when  it  was  still  available  to  him.  The 
agreemfflit  upon  which  he  bases  his  claim 
was  kept  from  him,  and  he  did  not  know 
its  contents.  His  claim  was  contested  for 
flve  years,  and,  when  Theresa's  agreement 
for  his  benefit  was  finally  brought  to  light, 
his  name  had  been  expunged  therefrom.  It 
is  not  strange  that  he  was  in  doubt  whether 
to  attack  the  whole  scheme  as  a  fraud,  or 
to  affirm  its  validity  and  seek  its  benefit. 
That  was,  perhaps,  the  very  doubt  which 
the  design  of  the  plan  was  intended  to 
create.  In  the  period  which  elapsed  before 
the  plaintiff  had  acquired  such  information 
as  enabled  him  to  move  in  the  matter,  all 
the  personal  propertyand  most  of  the  real- 
ty was  sold  to  pay  the  debts.  The  answers 
of  the  appellants  allege  that  all  of  Theresa's 
debts  have  been  paid.  The  only  thing  left 
is  the  surplus  ,arising  out  of  the  sale  on 
foreclosure  of  the  last  remaining  piece  of 
real  estate  conveyed  by  Jacob  to  Theresa. 
Why  should  the  appellants  now  be  heard  to 
say  that  the  plaintiff's  claim  could  have  been 
satisfied  out  of  personal  property  of  which 
he  had  no  knowledge,  and  which  waa  used 
by  the  appellants  to  pay  other  debts  T  If 
relief  is  now  refused  the  plaintiff  against 
this  fund,  he  will  be  remediless,  not  through 
any  fault  of  his  own,  but  by  the  fraudulent 
acts  of  those  through  whom  the  appellants 
claim.  Equity,  therefore,  in  the  exercise 
of  its  comprehensive  jurisdiction  over 
frauds,  should  mold  its  relief  to  meet  the 
exigencies  of  the  case,  and  fix  a  lien  upon 
this  fund  in  favor  of  the  plaintiff.  Brad- 
ley V.  Bosley,  supra;  Mills  v.  Bliss,  55  N. 
Y.  139;  Lightfoot  v,  Davis,  198  N.  Y.  263, 
2713,  29  L.R.A.(N.S.)  119,  139  Am.  St.  Rep. 
817,  91  N.  E.  582,  19  Ann.  Caa.  747. 

One  of  the  defenses  interposed  by  the  ap- 
pellants was  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  and  therefore  this  ac- 
tion in  equity  could  not  bo  maintained.  In 
support  of  this  defense  there  are  cited  cer- 
tain eases  in  which  actions  at  law  have 
been  maintained  on  the  transferee's  promise 
to  pay  the  debt  of  a  third  person.  First 
Nat.  Bank  v.  Chalmers,  144  N.  Y.  432,  39  N. 
E.  331;  Clark  v.  Howard,  160  N.  Y.  232,  44 
N.  E.  695;  Pardee  v.  Treat,  82  N.  Y.  385. 
That  such  an  action  at  law  can  b«  main- 
tained on  such  a  promise  is  amply  support- 
ed by  the  authorities  cited;  but  it  does  not 
Follow  that  an  equitable  action  in  the  nature 
of  an  action  to  establish  a  Tendor'a  lien 
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not  be  maintained.  On  tlie  eontraiy, 
the  Tcmedies  are  concurrent,  and  not  nclu- 
■ive.  *'An  action  at  law  might  be  entirely 
ineffectual  by  reason  of  the  insolvency  of 
the  defendant  or  his  inability  to  render  a 
pecuniary  compensation;  while,  it  the  equi- 
table relief  can  be  had,  the  remedy  ia  effectu- 
al by  reason  of  the  lien  which  is  estab- 
lished." Mills  V.  Blias,  55  N.  Y.  139.  142. 
To  the  same  effect,  see  also  Bradley  t.  Boa- 
ley,  1  Barb.  Ch.  125;  Dubois  v.  Hull,  43 
Barb.  26. 

We  have  already  referred  to  the  form  of 
the  original  complaint  and  to  the  complica- 
tions in  practice  which  arose  from  the  plain- 
tifTs  apparently  incoDsistent  claims  for 
relief.  Whatever  ground  that  gave  the  de- 
fendants for  asserting  that  the  plaintiff  bad 
conclusively  elected  to  pursue  a  remedy  in- 
consifltmt  with  the  one  be  now  invokes  has 
been  eliminated  by  the  course  of  the  litiga- 
tion. On  the  first  trial  the  plaintiff  claimed 
the  euit  was  twofold  in  its  nature;  that,  in 
one  aspect  its  object  was  to  set  aside  the 
transfers  from  Jaeob  to  Theresa  as  in  fraud 
of  creditors,  and  in  another  view  it  was  a 
suit  to  enforce  the  contract  made  between 
Jacob  and  Theresa  for  the  benefit  of  Jacob's 
creditors.  When  the  court  compelled  the 
plaintiff  to  elect  upon  which  of  these  two 
theories  he  would  stand,  he  chose  the  latter, 
and  then  bis  complaint  was  dismissed.  He 
appealed  from  the  judgment  entered  upon 
that  decision,  and  succeeded  in  obtaining 
an  order  granting  him  a  new  trial.  Before 
going  to  bis  second  trial,  however,  he  moved 
for  leave  to  amend  his  complaint  so  as 
to  set  forth  more  folly  the  theory  upon 
which  he  had  elected  to  stand.  An  order 
was  made  granting  such  leave,  and  the  de- 
fendants appealed  to  the  appellate  division, 
where  there  was  an  affirmance.  The  mo- 
tion for  leave  to  amend  was  granted  upon 
eottditioa  that  the  plaintiff  pay  all  the  coata 
of  the  action  to  that  time.  These  costs  have 
presumably  been  paid  by  the  plaintiff  and 
accepted  by  the  defendants.  There  has  been 
no  further  review  of  that  order,  and  it  is 
therefore  the  law  of  this  case  upon  the 
character  of  the  complaint  and  the  nature 
of  the  issues  involved. 

The  voluminous  briefs  of  coaneel,  cover- 
ing hundreds  of  pages,  present  many  argu- 
ments which  we  have  not  overlookal.  We 
hare  simply  endeavored  to  confine  our  dia- 
cnsaion  to  the  one  central  issue,  with  only 
such  reference  to  related  questions  as  the 
disposition  of  that  issue,  in  the  present 
status  of  the  case,  seems  to  require. 

For  the  reasons  given,  we  think  the  Judg- 
ment should  be  affirmed,  with  costs. 
47  LJIjL{K£.). 


Onllen,  Cb.  J.,  and  Willard  Bartlett 
and  Obaae,  JJ.,  concur. 

Orar,  J.,  dissenting: 

The  question  which  this  appeal  presents 
is  whether  the  plaintiff  is  entitled  to  equi- 
table rdief  in  the  nature  of  a  vendor's 
lioi  upon  certain  real  estate  which  had  been 
conveyed  by  his  debtor,  Jacob  Cohn,  to  an- 
other; in  part  consideration  of  which  the 
grantee  "agreed  to  pay  and  to  save  harm- 
less the  said  Jacob  Cohn  of  and  from  cer- 
tain debts  and  liabilitiea  in  said  agreement 
Bet  forth."  At  the  time  of  this  convey- 
ance, June  2,  18S7,  the  plaintifTs  claim  is 
found  to  have  been  unliquidated  and  dis- 
puted; but  it  is  also  found  that  the  agree- 
ment of  iha  grantee  of  the  property  con- 
tained his  name.  A  suit  was  commeni»d 
by  the  plaintiff  against  Jacob  Cohn  and  re- 
sulted in  a  judgment  in  1902,  in  the  for- 
mer's favor,  and  it  is  found  that  subse- 
quent to  the  commencement  of  the  suit  he 
was  informed  concerning  the  agreement  of 
Jacob  Cohn's  grantee.  After  obtaining 
judgment  against  Jacob  Cohn,  and  being 
unable  to  enforce  its  payment  by  execution 
and  proceedings  thereupon,  the  plaintiff 
instituted  this  action  in  equity  to  have  the 
judgment  debt  declared  to  be  a  lien  upon 
the  property  conveyed  by  Jacob  Cohn  and 
held  by  the  defendants,  into  whose  hands 
it  bad  come,  either  under  the  will  of 
Theresa  Cohn,  Jacob  Cohn's  grantee,  or 
through  mesne  transfers.  The  trial  court, 
holding  the  jdaintiff  entitled  to  a  vendor's 
lien  upon  tiie  real  estate  transferred  by 
Jaeob  Cohn  in  1807,  adjudged  the  debt  to 
be  a  lien  and  charge  upon  certain  surplus 
moneys,  "proceeds  of  the  foreclosure  and 
sale  of  the  premises  described  in  the  com- 
plaint." This  judgment  has  been  affirmed 
by  the  appellate  division,  and  the  question 
upon  this  appeal  is  whether  the  respondent 
was  entitled  to  the  equitable  relief  decreed. 
I  think  that  he  was  not.  By  the  promise 
of  Jacob  Cohn's  grantee  to  pay  his  debt  to 
the  plaintiff,  among  other  creditors  named 
in  her  agreement,  the  promisor  assumed 
and  made  that  debt  her  own,  and  an  action 
at  law,  adequate  and  complete,  would  lie 
against  her  for  it*  recovery.  First  Nat. 
Bank  v.  Chalmers,  144  N.  Y.  432,  38  N.  E. 
331.  She  then  became  primarily  liable  to 
the  plaintiff,  and  Cohn  stood,  in  relation  to 
the  agreement,  u  surety.  The  plaintiff  has 
not  shown  that  he  had  unsucoesafully  re- 
sorted to  an  action  at  law  against  the 
grantee;  nor  does  he  aver  any  facts  to  show 
that  he  was  excused  from  bringing  such  an 
aetimi  by  tiie  intervention  of  s^ie  eauee 
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cognizable  at  law  or  in  equity.  The  court 
found  that  ho  was  informed  of  the  agree- 
ment to  pay  him,  and  it  nmat  be  assumed 
that  the  promisor  was  able  to  perform.  Not 
having  exhausted  his  plain  legal  remedy,  I 
do  not  think  that  the  plaintiff  had  a  stand- 
ing to  ask  the  aid  of  a  court  of  equity  to 
apply  the  extraordinary  remedy  of  a  ven- 
dor's lien  in  hia  behalf.  Plaintiff's  claim 
against  Jacob  Cohn  being  unliquidated  and 
disputed  at  the  time  of  the  latter's  trans- 
fer of  his  property,  no  lien  could  well  at- 
tach. Nor  was  it  necessary  that  it  ahonld; 
for  BO  far  aa  it  appears,  he  could  have  re- 
covered payment  from  Cohn's  transferee  up- 
on her  agreement  to  pay.  Not  having 
adopted,  nor  sought  to  enforce,  her  agree- 
ment, I  do  not  see  how  the  plaintiff  can 
well  assert  the  right  to  a  vendor's  lien  upon 
the  property  conveyed  for  the  amount  of 
hia  unpaid  debt.  A*  contract  is  essential  to 
the  existence  of  a  vendor's  lien  for  the  un- 
paid purchase  money,  and  the  vendee's 
right  to  a  lien,  upon  the  default  of  the 
vendor,  to  the  extent  of  any  payment  made, 
haa  only  recently  been  recognized  by  this 
court.  The  contract  between  the  parties 
is  the  essential  basis  of  the  lien,  in  either 
case,  to  protect  vendor  or  vendee  upon  per- 
formance of  their  respective  agreements. 
Davis  V.  Rosenzweig  Realty  Operating  Co. 
192  N.  Y.  128,  20  L.R.A.(N.S.)  175,  127 
Am.  St.  Rep.  890,  84  N.  E.  943 ;  Elterman  v. 
Hyman,  192  N.  Y.  113,  127  Am.  St.  Rep. 
802,  84  N.  E.  937,  15  Ann.  Cas.  819.  To 
extend  the  right,  under  the  circumstances 
of  this  case,  seems  to  me  to  be  carrying 
the  equitable  doctrine  too  far.  The  doc- 
trine of  a  vendor's  lien  is  an  anomaly  in 
the  law  anyway.  Plaintiff  was  not  a  party 
to  any  contract  upon  which  he  might  predi- 
cate a  claim  for  a  lien,  and  he  does  not 
appear  to  have  been  remediless  at  law. 

Perhaps  to  repeat  somewhat,  I  say,  upon 
what  theory  can  the  plaintiff  claim  to  be 
entitled  to  a  vendor's  lien;  that  is,  to  stand 
in  Jacob  Cohn's  shoes?  Cohn's  transfer  of 
the  property  was  absolute  and  perfectly 
good  as  to  the  plaintiff.  The  plaintiff^s 
remedy  was,  then,  against  the  transferee, 
whose  agreement  inured  to  his  benefit;  for 
it  ran  to  him.  Until  shown  to  be  unen- 
forceable, how  could  the  plaintiff  claim  to 
l>c  without  an  adequate  remedy  at  law? 

I  advise  tiie  reversal  of  the  judgment  and 
that  a  new  trial  be  ordered;  the  costs  to 
abide  the  errait. 

Hlscock  and  CoIUn,  JJ.»  concur  with 
Gray.  J. 
47  L.R.A.(N.S.) 
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DOUGLAS  SYMMERS,  Respt, 

V. 

HOWARD  CARROLL  et  al.,  Exrs^  etc,  of 
John  H.  Starin,  Deceased,  Appts. 

(207  N.  Y.  632,  101  N.  E.  698.) 

Insnranoe  —  by  carrier  —  duty  to  ao 
count  to  shipper. 

1.  The  owner  of  a  vessel  which  insures 
the  cargo  for  account  of  whom  it  may  con- 
cern, and  collects  the  insurance  on  it,  upon 
loss  of  the  cargo  by  fire,  for  which  he  is  not 
liable  to  the  shippers,  because  of  limitation 
of  liability  proceedings,  must  account  to 
them  for  the  money  collected,  and  cannot 
retain  the  same  for  his  own  use. 
Pleading  —  complaint  —  accounting  tor 

insurance  proceeds. 

2.  The  complaint  in  an  action  by  owners 
of  cargo  against  the  carrier,  to  recover  in- 
surance taken  out  on  account  of  whom  it 
may  concern,  and  collected  by  him,  need 
not  allege  a  contract  or  agreement  that  he 
should  procure  the  insurance,  or  that  they 
would  pav  the  premium;  nor  is  it  necessary 
to  allege*  that  the  proceeds  of  the  policy 
were  not  absorbed  by  the  carrier's  individ- 
ual loss. 

(March  23,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Special  Term,  Part  III., 
for  New  York  County,  in  plaintiff's  favor  in 
an  action  brought  to  compel  defendants  to 
account  for  insurance  which  had  been  col- 
lected by  tlieir  testator  upon  property  which 
had  been  lost  while  in  his  possession  as  a 
common  carrier,  affirmed. 

Messrs.  Avery  F.  €nshinan  and  James 
D.  Dewell,  Jr.,  for  appellants: 

A  common  carrier  has  an  insurable  in- 
terest in  the  goods  carried  by  him,  which 
he  may  insure  to  their  full  value  without 
regard  to  his  liability  to  the  owner  of  the 
goods. 

Waring  v.  Indemnity  F.  Ins.  Co.  45  N. 
y.  606,  6  Am.  Rep.  146;  Eastern  R.  Co. 
V.  Relief  F.  Ins.  Co.  08  Mass.  420;  Phoenix 
Ins.  Co.  V.  Erie  ft  W.  Transp.  Co.  117  U. 

Note. —Right  of  oimcr  to  benefit  of 
immrance  taJcen  out  by  carrier. 

A  carrier  having  property  in  its  custfidy 
or  possession  for  which  it  is  responsible, 
or  upon  which  it  has  a  lien  for  advances, 
expenses,  or  disbursemeiits,  has  an  insur- 
able interest  to  the  extent  of  the  full  face 
value  of  the  property.    26  Cyc.  557. 

And  it  may,  in  its  own  behalf,  take  in- 
surance Against  its  liability  arising  from 
negligence.    6  Cyc,  610. 
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S.  Hi,  29  L.  ed.  873.  6  Sup.  Ct.  Kep.  7S0. 
1170. 

Tfae  carrier,  haviiig  tn  insurable  interest 
in  the  cargo,  had.  a  right  to  collect  and 
keep  the  insurance  moneys,  and  was  liable 
only  to  those  shippsrs  who,  by  paying  him, 
brought  thanselves  under  the  policy. 

Baxter  r.  Hartford  F.  Ins.  Co.  11  Biss. 
30«,  12  Fed.  481;  Munich  Assur.  Co.  t. 
Dodwelt  ft  Co.  63  C.  C.  A.  155,  128  Fed. 
410;  Hagan  t.  Scottish  Union  ft  Nat.  Ins. 
Co.  186  U.  S.  423,  40  L.  ed.  1229,  22  Sup. 
Ct.  Rep.  862;  Hooper  t.  Robinson,  98  U. 
E^.  528,  26  L.  ed.  210;  1  PhillipB,  Ins. 
§§  ?85,  388;  2  Duer,  Marine  Ins.  §  22,  pp. 
2».  30;  Pennefeather  v.  Baltimore  Steam- 
Packet  Ca  58  Fed.  481. 

The  cause  cannot  be  sustained  in  equity. 

Black  T.  Vanderbilt,  70  App.  Dir.  16,  74 
K.  Y.  Snpp.  10B5;  Doyle  T.  Delaney,  112 
App.  Div.  856,  S8  N.  Y.  Supp.  468;  Moore 
T.  Coyne,  113  App.  Div.  52,  98  N.  Y.  Supp. 
892;  Alexander  v.  Mason,  125  Fed.  830. 

The  cases  generally  sustain  the  position 
taken  in  Sthhebs  t.  Cabboll,  that  a  ship- 
per is  entitled  to  the  beneflt  ot  insurance 
taken  out  by  a  carrier  on  account  of  whom 
it  mav  concern,  on  goods  in  its  custody. 

In  Insurance  Co.  of  N.  A.  v.  Forcheimer, 
86  Ala.  54],  5  So.  870,  it  was  held  that  own- 
ers of  part  of  a  cargo  insured  by  agents 
of  the  carrier  under  a  policy  "on  account  of 
whom  it  may  concern,"  without  naming 
them,  could  recover  thereon.  The  court 
said  that  the  intention  of  the  insurer  to 
cover  the  general  ownership  of  the  prop- 
erty, and  not  the  limited  liability  of  the 
carrier  on  account  of  it,  was  strongly  in- 
dicated by  the  fact  that  the  contract  of  ship- 
ment provided  against  liability  of  the  car- 
rier for  Ifjss  arising  from  any  of  a  number 
of  snecified  causes,  among  which  were  all 
of  tnose  embraced  in  the  policy,  except 
such  as  involved  fault  on  the  part  of  the 
carrier  or  its  agents,  and  that  the  policy 
provided  that  the  insurance  should  not  in- 
ure to  the  benefit  of  any  carrier,  and  that 
the  agents  of  the  carrier  might  agree  to 
insure  third  persons,  and  effect  euch  in- 
surance by  entries  and  notices  to  the  in- 
surer. 

In  Robert  Williams  ft  Co.  v.  Auto  Esp. 
Co.  78  N.  J.  Eq.  165,  78  Atl.  670.  a  policy 
taken  by  an  express  company  "on  mer- 
chandise ...  in  transit,  .  .  .  and 
for  which  they  are  liable  as  common  car- 
riers," was  held  to  be  for  the  benefit  of 
the  owners  of  the  goods;  and  it  was  further 
held  that  the  owners'  rights  arose  out  of 
the  policies  of  insurance,  and  became  ef- 
fective for  their  protection  as  soon  as  the 
poUciea  were  efTected,  and  therefore  their 
rights  were  not  affected  by  the  fact  that 
an  assignment  by  the  carrier  of  its  rights 
to  the  shippers  after  loss  was  made  within 
the  prescribed  period  before  the  carrier 
became  insolvent. 

In  Pacific  Mail  S.  S.  Co.  v.  Great  Western 
Ins.  Co.  65  Barb.  334,  plaintiffs  chartered  a 
47  L.R.A.(N.S.) 


Messrs.  James  Emerson  Carpenter, 
and  Henry  E.  Mattison,  for  respondent: 

Starin  collected  the  amount  of  the  insur- 
ance as  trustee  for  the  owners  of  the  cargo, 
and  had  no  right  to  refuse  to  turn  it  over 
to  them. 

Hagan  r.  Scottish  Union  ft  Nat.  Ins.  Co. 
186  U.  S.  423.  46  L.  ed.  J229.  22  Sup.  Ct. 
Rep.  862;  Waring  v.  Indemni^  F.  Ins.  Co. 
46  N.  Y.  606,  6  Am.  Rep.-]46;  Eastern  R. 
Co.  V.  Relief  F.  Ins.  Co.  98  Mass.  420; 
Munich  Aasur.  Co.  v.  Dodwell  ft  Co.  63 
C.  C.  A.  152,  128  Fed.  410. 

Being  under  no  liability  in  respect  of 
such  merchandise,  his  collection  of  the  in- 
surance thereon  was  "for  account  of  whom 
it  concerned,"  to  wit,  the  owners. 

Pennefeather  v.  Baltimore  Steam-Packet 
Co.  68  Fed.  481;  Hagan  v.  Scottish  Union 
ft  Nat.  Ins.  Co.  186  U.  S.  423,  46  L.  ed. 
1229,  22  Sup.  Ct.  Rep.  862;  Hooper  v.  Rob- 
inson, 98  U.  S.  528,  26  L.  ed.  219;  Fire 
Ins.  Asso.  v.  Merchants'  ft  M.  Transp.  Co. 

vessel  from  the  owners  to  carry  a  cargo  of 
coal,  and,  in  pursuance  of  an  agreement  to 
effect  insurance  to  cover  the  freight  and 
coal,  the  owners  secured  a  policy  msuring 
themselves  "on  account  of  whom  it  may 
concern,"  loss,  if  any,  to  be  paid  to  plain- 
tifFa;  and  in  an  action  by  plaintiffs  on  the 
policy,  it  was  held  that  amounts  due  the 
insurers  from  the  owners  for  other  insur- 
ance could  not  be  set  off  against  plaintiffs' 
claim. 

In  Pennefeather  v.  Baltimore  Steam- 
Packet  Co.  68  Fed.  481,  under  a  policy 
taken  out  by  a  carrier  of  goods  to  insure 
itself,  "and  also  to  insure  each  and  all 
owners  of  such  goods,"  it  was  held  that,  in 
case  of  loss  and  collection  of  the  insurance 
by  the  carrier,  the  owners  of  goods  de- 
stroyed could  unite  in  a  bill  in  equity  to 
recover  from  the  carrier  their  proportions 
of  the'  loss  sustained,  hut  that  the  bill 
should  show  if  any  of  such  owners  had  ef- 
fected and  collected  other  insurance  on  the 
goods,  there  being  a  provision  that,  in  case 
such  other  insurance  was  effected,  the  pol- 
icy in  question  should  cover  only  the  ezcesb 
loss  over  such  other  insurance.' 

In  Gross  v.  New  York  ft  T.  S.  S.  Co.  107 
Fed.  516,  it  was  held  that  a  consignor  of 
wool  which,  in  consideration  of  a  higher 
rate  of  freight,  was  to  be  insured  by  the 
carrier,  which  carried  several  policies  cov- 
ering its  own  risks  as  carrier,  together  with 
the  risk  on  such  goods  as,  by  contract,  it 
was  required  to  insure,  could  recover  for 
loss  from  the  carrier;  the  fact  that  the  in- 
surer raised  a  legal  question  as  to  its  lia- 
bility on  the  particular  goods  of  the  con- 
signor not  absolving  the  carrier  from  the 
general  duty  to  enforce  the  policies  for  the 
benefit  of  shippers. 

In  Augusta  Ins.  ft  Bkg.  Co.  v.  Abbott,  12 
Md.  348,  it  is  held  that  if  insurance  ob- 
tained by  the  captain  ot  a  vessel,  with  a 
general  clause  "for  whom  it  may  concern," 
was  taken  for  the  purpose  of  enabling  him 
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66  Hd.  330.  S9  Am.  Rep.  162,  7  Atl.  905; 
Hone  Ini.  Co.  r.  Minneapolii,  St.  F.  ft  S. 
Ste.  M.  R.  Co.  71  Minn.  £96.  7.4  N.  W.  140. 

CndderlMGlE,  J.,  delivered  the  opinion 
of  th«  court: 

This  action  ii  brought  by  the  plaintiff  in 
his  own  behaU  and  in  behalf  of  all  others 
similarly  situated.  Prior  to  December  16, 
1904,  John  H.  Starin,  the  defendants'  tes- 
tator, was  the  owner  of  a  steamboat  used 
by  him  in  carrying  merchandise  and  pas- 
sengers from  the  city  of  New  York,  in  this 
state,  to  the  city  of  New  Haven,  in  (he 
state  of  Connecticut.  On  the  day  mentioned 
the  boat  left  New  York,  bound  for  New 
Haven,  with  a  cargo  of  general  merchan- 
dise, which  included  merchandise  owned 
and  shipped  by  the  plaintiff's  assignors, 
with  the  freight  charges  paid  or  agreed  to 
be  paid  thereon.  While  the  steamboat  was 
on  Long  Island  sound  in  the  course  of  the 
voyage,  it  was  burned  to  the  water's  edge, 
and  the  cargo  was  totally  destroyed.  By 
a  decree  of  the  United  States  district  court, 
made  under  the  Federal  statutes,  it  has 
been  adjudged  that  Starin  was  not  liable 
for  the  loss  or  damage  growing  out  of  the 

to  obtain  freight,  and  was  designed  to  cover 
any  cai^o  of  lumber  which  he  might  obtain 
for  the  vessel,  the  owner  of  a  particular 
cargo  could  not  maintain  an  action  upon 
the  policy;  but  whether  it  was  so  intended, 
or  whether  it  was  designed  when  obtained 
to  cover  that  particular  cargo,  was  a  ques- 
tion for  the  jury.  The  court  quoted  from 
Newson  v.  Douglass,  7  Harr.  &  J.  461,  16 
Am.  Dec.  317,  to  the  effect  that  no  one  can, 
by  subsequent  adoption,  avail  himself  of 
suoh  a  policy, — a  policy  with  the  general 
clause  for  wbom  it  may  concern, — ^who  was 
not  at  the  time  in  contemplation  of  .  the 
party  procuring  the  insurance,  and  for 
whose  benefit  it  was  not  intended,  notwith- 
standing any  interest  he  may  have  in  the 
thing  insured.  If,  as  declared  by  the  court, 
the  ovmer  of  a  particular  cargo  could  not 
avail  himself  of  the  policy,  it  is  not  ap- 
parent how  the  taking  out  of  the  policy 
1^  the  owner  of  the  vessel  could  have  any 
effect  to  stimulate  freights,  except  as  there 
might  be  a  misapprehension  on  that  point 
by  prospective  shippers. 

In  Aldrich  v.  Equitable  Safety  Ins.  Co. 
1  Woodb.  &.  M.  272,  Fed.  Cas.  No.  155,  a 
consignee  who  had  advanced  funds  to  pur- 
chase an  entire  cargo  in  which  he  was  to 
be  jointly  interested  with  the  owner  of  the 
vessel  was  held  to  he  entitled  to  such 
amount  as  would  pay  the  balance  due  him, 
out  of  insurance  in  the  name  of  the  owner 
of  the  vessel,  "on  account  of  whom  it  con- 
cerns," and  nothing  could  he  set  off  against 
the  consignee  on  account  of  amounts  due 
from  the  carrier  to  the  insurance  company, 
except  the  amount  of  the  premium  whiefa 
had  not  been  paid 
47  L.R.A.(N.8.) 


destmction  by  fire  of  tba  merchandise  od 
the  vesseL 

Before  the  T<^age  on  which  tha  Are  ob- 
enrred,  Starin  had  procured  from  tho  Home 
Insnranoe  Company  a  policy  of  insurance  on 
the  cargo  which  reads  in  part  a^  lollows: 
**Xbe  Home  Insurance  Company,  New  York, 
by  this  policy  of  insurance,  .  .  .  does 
Insure  John  H.  Starin  as  freighter,  for- 
warder, bailee,  common  carrier,  or  for  ac- 
count of  whcnn  it  may  concern,  loss,  if  any, 
payable  to  him  or  order,  to  the  amount  of 
920,000,  on  goods,  wares,  and  merchandise," 
against  loss  by  fire  while  on  board  the  ves- 
sel so  destroyed. 

After  the  fire  Starin  collected  the  amount 
of  the  insurance,  920,000,  but  refused  to  pay 
over  to  the  plaintiff's  assignors  any  part 
thereof,  though  he  had  paid  a  portion  of 
the  moneys  received  to  the  owners  of  other 
parts  of  the  cargo  lost.  The  complaint  also 
alleges  that  the  plaintiff  has  no  knowledge 
as  to  the  exact  value  of  the  mnrchandise 
destroyed  by  the  fire,  nor  as  to  the  identity 
of  the  owners,  but  that  such  owners  are 
very  numerous,  and  the  action  is  brought 
for  their  benefit,  as  well  as  for  the  benefit 
of  the  plaintiff.  The  demand  for  relief  is 
that  the  defendants  account  for  the  insnr- 

In  Wise  v.  St.  Louis  M.  Ins.  Co.  23 
Mo.  80,  it  was  held  that  the  owner  of 
goods  shipped  by  steamboat  was  not  en- 
titled to  recover  on  a  policy  made  to  an- 
other "on  all  shipments  of  merchandise  tlie 
propertpr  of  the  assured,"  there  being  no 
words  in  the  policv  equivalent  to  "for  the 
owners"  or  "for  whom  it  may  concern." 

In  Steele  v.  Franklin  F.  Ins.  Co.  17  Pa. 
2S0,  although  the  insurance  in  question  was 
on  goods  stored  in  a  warehouse,  the  court 
points  out  a  distinction  between  the  inter- 
est of  a  carrier  and  that  of  the  owner  of 
goods  in  insurance,  as  follows:  "But  it 
may  be  said  that  an  insurance  for  the  bene- 
fit of  the  carriers  is  an  insurance  for  the 
owners.  Not  bo.  Their  interests  are  dis- 
tinct. A  contract  of  insurance  is  essential- 
ly but  an  engagement  to  indemnify.  The 
interest  of  a  carrier,  without  advances,  is 
certainly  less  than  the  interest  of  the  own- 
ers, where  he  has  a  special  contract  which 
relieves  him  from  his  liability  for  loss  hy 
fire  and  other  accidents.  An  insurance 
for  the  benefit  of  the  carrier  would  be  made 
upon  a  less  premium,  under  such  circum- 
stances, than  would  be  demanded  for  an 
insurance  upon  the  interest  of  the  owner. 
And  where  the  carriers  were  not  relieved 
from  liability  b^  a  special  contract,  at  the 
time  of  receiving  the  goods,  and  were 
known  to  be  responsible  men,  an  insurance 
for  the  benefit  of  the  owner  could  be  ef- 
fected at  a  small  premium,  by  reason  of 
the  right  of  the  underwriters  to  a  cession 
of  the  owner's  remedy  against  the  carriers." 

.  R.  L.  S. 
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ance  moneTS  collected  by  Starin,  and  pa; 
over  to  the  plaintiff  and  the  other  persons 
entitled  to  share  therein  their  proportion- 
ate parts  thereof. 

To  the  complaint  setting  forth  these  facts, 
the  defendants  demurred,  upon  the  ground 
that  it  does  not  state  facta  sufficient  to 
constitute  m  cause  of  action.  The  demurrer 
was  overruled  by  the  court  at  special  term, 
and  an  interlocutory  judgment  to  that  effect 
was  entered,  with  leave  to  the  defendants 
to  amend  on  the  usual  terms.  The  appel- 
late division  affirmed  the  interlocutory 
judgment,  and,  in  affirming  the  same,  certi- 
fied tha,t  a  question  of  law  had  arisen  in 
the  case  which  in  its  opinion  ought  to  be 
reviewed  by  the  court  of  appeals.  The  ques- 
tion accordingly  oertifled  is:  "Does  the 
complaint  state  facts  sufficient  to  constitute 
a  cause  of  action?" 

The  argument  of  the  defendants  is  that 
Starin  had  the  right  as  common  carrier  to 
insure  the  cargo  for  his  own  benefit,  and 
that  be  bad  the  right  to  collect  and  retain 
the  amount  of  the  loss,  irrespective  of  the 
question  whether  he  was  liable  to  the  own- 
ers of  the  cargo  for  the  damages  which  they 
had  sustained.  The  plaintiff  cites  Phcenix 
Ins.  Co.  V.  Erie  4  W.  Transp.  Co.  117  U.  S. 
312,  20  L.  ed.  873,  6  Sup.  Ct.  Rep.  7S0, 
1178;  Baxter  v.  Hartford  F.  Ins.  Co.  (C. 
C.)  11  Bias.  306,  12  Fed.  481,  and  Munich 
Asnir.  Co.  v.  Dodwelt  &  Co.  63  C.  C.  A. 
152,  128  Fed.  410. 

These  were  all  cases  wherein  the  common 
carrier  bad  been  relieved  by  the  shipper 
from  liability  for  loss  occasioned  by  fire.- 
It  was  held  that,  although  relieved  from 
such  responsibility,  the  carrier  remained  lia- 
ble for  his  negligence,  and  therefor  his  right 
to  collect  the  insurance  moneys  was  not 
to  be  determined,  after  the  loss,  by  inquiry 
whether  he  was  in  fact  liable  to  the  owners 
of  the  cargo.  He  could  insure  himself 
against  bis  own  negligence,  and  against  the 
necessify  of  entering  into  any  inquiry  as  to 
bis  negligence.  Here  the  shippers  did  not 
release  the  carrier  from  liability  tor  lou  by 
fire,  and  the  cases  cited  do  not  apply. 

It  is  also  the  law  that  a  common  carrier 
can,  if  he  so  desires,  insure  the  goods  left 
in  his  charge,  not  only  for  his  own  bene- 
fit, but  for  the  benefit  of  the  owners  as  well. 
Waring  v.  Indemnity  F.  Ins.  Co.  45  N.  Y. 
ff06,  6  Am.  Bep.  146;  Hagan  v.  Scottish 
Union  &  Nat.  Ins.  Go.  186  U.  S.  423,  46 
L.  ed.  1229,  22  Sup.  Ct.  Kep.  862;  Penne- 
feather  v.  Baltimore  Steam-Packet  Co.  (C. 
C.)  58  Fed.  481;  Home  Ins.  Co.  v.  Minne* 
ap<dis,  St.  P.  &  S.  Ste.  H.  B.  Co.  71  Minn. 
266,  74  N.  W.  140. 

la  Waring  v.  Indemnity  F.  Ins.  Co. 
supra,  the  policy  of  insurance  covered  oil 
oinwd  by  the  plaintiff,  "or  hdd  In  tnut  on 
47  LJtjL(N.S.) 


commission,  or  sold,  but  not  removed,  eon> 
tained  in  bonded  warehouse."  It  was  held 
after  loss  that  the  plaintiff  could  recover 
for  himself  and  for  the  benefit  of  a  vendee 
for  oil  sold,  but  not  removed  from  the  ware- 
house. Judge  Folger  said :  "It  is  laid  down 
in  broad  terms  that  one  may,  in  his  own 
name,  insure  the  property  of  another  for  the 
benefit  of  the  owner  without  his  previous 
authority  or  sanction,  and  that  it  will  inure 
to  the  benefit  of  the  owner  upon  a  subse- 
quent adoption  of  it,  even  after  a  lou  has 
occurred."     p.  611. 

In  Hagan  v.  Scottish  Union  ft  Kat.  Ins. 
Co,  supra,  the  defendant  insured  the  plain- 
tiff Hagan  "on  account  of  whom  it  may  con- 
cern," against  loss  by  fire  on  a  tug,  her  hull, 
etc.  The  plaintiff  subsequently  sold  a  one- 
half  interest  in  the  tug  to  Martin.  After 
a  loss  it  was  held  that  the  plaintiff  could 
recover  on  the  policy.  The  court  said :  "The 
words  'on  account  of  whom  it  may  concern' 
do  not  refer  to  those  interested  in  the 
policy  simply  at  the  time  it  was  taken  out 
The  terms  refer  to  the  future.  It  is  not  a 
question  of  the  persons  concerned  when  it 
is  taken  out,  but  of  those  who  may  be  con- 
cerned when  the  loss  may  occur,  and  who 
were  within  the  contemplation  of  him  who 
took  out  the  insurance  at  the  time  he  did 
so.  It  is  on  account  of  those  who  in  the 
future,  at  the  time  of  the  happening  of  a 
loss,  have  the  insurable  interest,  and  in  re- 
gard to  whom  the  policy  will  be  applied. 
We  think  this  the  common-sense  interpre- 
tation of  the  language  used,  and  that  it  is 
justified  and  required  by  the  authorities. 

When  the  carrier  receives  the  proceeds 
of  the  policy  of  insurance  for  account  of 
whom  it  may  concern,  he  holds  the  money 
as  trustee  for  those  concerned. 

No  particular  words  are  necessary  to 
create  a  trust.  Trust  relations  will  be  im- 
plied, when  it  appears  that  such  was  the  in- 
tention of  the  parties,  and  when  the  nature 
of  the  transaction  is  such  as  to  justify  or 
require  it.  Hoffman  House  v.  Foote,  172 
N.  Y.  348,  66  N.  E.  169. 

A  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  an- 
other is  a  trustee  of  an  express  trust,  with- 
in the  meaning  of  the  provision  of  the 
Code  of  Civil  Procedure,  §  449.  It  was  so 
held  in  Duncan  v.  China  Mut.  Ins.  Co.  129 
N.  Y.  237,  29  N.  E.  76,  which  was  an  action 
on  a  policy  of  insurance  issued  by  the  de- 
fendant to  the  plaintiff  on  account  of  whom 
it  may  concern. 

Starin  in  this  case,  having  been  relieved 
by  the  decree  of  the  Federal  courts  from 
all  liability  to  the  owners  of  the  cargo  for 
their  Iqbs  by  fire^  could  not  collect  the 
amount  of  the  loss  on  tbeir  property  be- 
yond the  extent  of  Us  charges,  except  as 
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trustee.  It  is  held  in  Home  Ins.  Co.  v. 
Minneapolia,  St.  P.  &,  S.  Ste.  M.  R.  Co.  71 
Minn.  296,  74  N.  W.  140,  that  though  a  car- 
rier has  no  pecuniary  interest  in  the  goods 
in  his  possession,  and  is  not  liable  for  their 
loss  by  fire,  he  may  insure  them  as  "his 
own  or  held  in  trust  by  him,"  and  Id  case 
of  loss  may  recover  in  his  own  name,  hold- 
ing all  in  excess  of  his  own  claim  in  trust 
for  the  shipper. 

If  Starin  held  the  insurance  moneys  as 
trustee,  then  the  owners  of  the  cargo  here 
represented  by  the  plaintiff  had  the  right  to 
call  him  to  account,  and  it  was  his  duty  to 
state  his  account  and  prove  the  items  of  his 
loss.  Kliger  v.  Bosenfeld,  120  App.  Div. 
396,  105  N.  Y.  Supp.  214.  It  was  his  fur- 
ther duty,  after  paying  himself,  to  divide 
what  remained  of  the  insurance  money 
among  the  owners  of  the  cargo  according 
to  their  respective  rights  and  interest. 

It  is  held  in  Pennefeather  v.  Baltimore 
Steam-Packet  Co.  (C.  C.)  68  Fed.  481,  that 
where  a  carrier  secures  insurance  on  goods 
belonging  to  numerous  owners  for  their 
benefit  as  well  as  his  own,  and,  the  goods 
being  destroyed,  collects  the  entire  amount 
of  the  insurance,  equity  has  jurisdiction  on 
the  ground  of  avoiding  a  multiplicity  of 
suits  and  the  difficulty  of  making  a  proper 
apportionment,  of  a  suit  by  some  of  the 
owners  for  the  benefit  of  all  who  might  join, 
to  recover  their  proportional  interests 
therein. 

Within  the  doctrine  of  the  cases  cited  it 
was  not  necessary  to  allege  in  the  com- 
plaint, as  the  defendant  contends,  that 
there  was  any  previous  contract  or  arrange- 
ment between  the  carrier  and  the  shippers 
that  he  should  procure  insurance  on  their 
account,  or  that  they  should  pay  any  part 
of  the  insurance  premium.  It  is  sufficient 
if  he  intended  to  insure  their  interests  in 
the  cargo  for  their  benefit,  and  such  inten- 
tion is  established  by  the  words  in  the 
policy  "for  account  of  whom  it  may  con- 
cern." Furthermore,  it  was  not  necessary 
to  allege  that  the  carrier's  loss  did  not  ab- 
sorb the  whole  amount  of  the  insurance 
moneys,  as  the  fact,  whatever  it  may  be, 
would  be  brought  out  on  an  accounting. 

It  does  not  appear  from  the  complaint 
that  any  of  the  shippers  had  taken  out  in- 
surance for  their  own  benefit,  or  that  the 
policy  issued  to  the  carrier  contained  any 
provisions  that  would  be  applicable  if  there 
was  other  insurance  on  the  cargo.  If  there 
was  other  insurance  obtained  by  any  in- 
dividual shipper,  that  might  affect  the 
amount  of  liis  recovery.  These  matters 
would  also  be  a  proper  subject  of  inquiry  on 
the  accounting,  with  all  other  facts  touch- 
ing the  rights  of  any  of  the  parties  to  share 
in  the  insurance  moneys. 
47  L.R.A.(N.S.) 


The  question  certified  should  be  answered 
in  the  aflirmative,  and  the  order  appealed 
from  affirmed,  with  costs. 

Cullen,  Oh.  J.,  and  Gray,  Werner,  Col- 
lin, and  Iflller,  JJ.,  concur.  HIbcocIe,  J.. 

absent. 
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MINNESOTA  SVPRISKfE  COURT. 

ASSOCIATED  SCHOOLS  OF  INDEPEND- 
ENT DISTRICT  NO.  R3  OF  HECTOR, 
RENVILLE  COUNTy,  Respt., 

V. 

SCHOOL   DISTRICT   NO.   83   OF  REN- 
VILLE COUNTY,  Appt. 

(122  Minn.  2S4,  142  it.  W.  326.) 

School  —  state  control  over  district. 

1.  The  state  has  the  power  to  require  of 
its  municipal  subdivisioiu  tlie  performance  of 
duties  of  state  concern,  and  to  demand  that 
they  raise  money  and  disbuTBe  the  same  for 
such  purposes* 

Same  —  duty  of  legislature. 

2.  The  maintenance  of  public  schools  is 
a  matter,  not  of  local,  but  of  state,  concern. 
The  state  Constitution  provides  that  "it 
shall  be  the  duty  of  the  legislature  to  estab- 
lish a  general  and  uniform  system  of  public 
schools,"  and  that  *the  legislature  shall 
make  such  provisions,  by  taxation  or  other- 
wise, as  .  .  .  will  secure  a  thorough  and 
efficient  system  of  public  schools  in  each 
township  in  the  state."  These  provisions 
were  inserted,  not  as  a  grant  of  power,  but 
as  a  mandate  to  the  legislature,  prescribing 
as  a  duty  the  exercise  of  an  inherent  power. 
Same  —  payment  of  tuition  to  other  dlR- 

trlct. 

3.  The  legislature  may  require  a  school 
district  of  the  state  to  furnish  public  school 
facilities,  and  it  may  provide  that,  if  such 
district  does  not  supply  the  required  facil- 
ities, it  shall  pay  tuition  to  another  dis- 
trict furnishing  such  facilities  to  its  pupils. 
A  law  of  this  state  providing  that  one  or 
more  rural  school  districts  may  become 
associated  with  a  high  school  for  the  pur- 
pose of  affording  education  in  agriculture, 
manual  training,  and  home  economics,  in- 
cluding cooking  and  sewing,  and  further 

Headnotes  by  Hallau,  J. 

Note.  —  Potcer  of  legMattire  to  pre- 
scribe aubjeeta  to  he  taught  in  public 
schools. 

This  note  does  not  discuss  the  right  to 
prescribe  text-books  for  public  schools,  nor 
the  constitutionality  of  religious  exercises 
or  instruction  in  such  schools,  those  sub- 
jects being  treated  respectively  in  the  notes 
to  Campana  v.  Calderhcad,  3Q  L.R.A,  277, 
and  Church  v.  Bullock,  16  L.R.A.(N.S.) 
860.  And  see  note  to  Kuhn  ex  rel.  Shephan 
T.  Bmrd  of  Education,  4fi  L.RiA.(X.S.) 
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providing  that  bucIi  associated  scboota  may  | 
charge  nonroaident  pupils  a  tuition,  which 
ftball  be  a  charge  against  the  school  dis- 
trict, in  which  Buch  nonresident  pupils  re- 
side, ig  within  the  legialative  power. 

Same    —    agriculture    and  domestfc 
science. 

4.  The  power  of  the  legislature  to  impose 
a  system  of  public  school  education  upon 
local  communities,  is  not  limited  to  the  com- 
mon branches.  If  the  legislature  sees  fit 
to  require  public  education  of  hoys  in  that 
which  pertains  to  successful  agriculture, 
■nd  of  girls  in  that  which  pertains  to  sue- 
cpiisfn]  housekeeping,  it  has  the  power  to 

do  BO. 

Same  —  violation  of  Constitution. 

5.  Such  legislation  does  not  violate  the 
constitutional  requirement  of  equality  of 
taxation,  so  long  as  the  law  operates  alike 


I  on  all  persona  and  property  similarly  sit- 
uated.    For  similar  reasons,  it  does  not 
violate  the  requirement  of  a  "uniform  sys- 
tem of  public  Bchoola.". 
Tax  —  for  Instrnctlon  In  agrlcnltnre. 

6.  The  funds  to  pay  such  an  obligation 
may  be  raised  by  taxation.   There  is  ample 
power  in  school  districts  to  raise  money  for 
all  necessary  purposes. 
Same  —  action  to  enforce. 

7.  An  action  may  be  maintained  on  such 
a  demand.  The  fact  that  previous  statutes 
relating  to  school  districts  provide  only  for 
actions  on  contracts,  or  for  acts  or  omis- 
sions in  the  nature  of  tort,  ia  not  import- 
ant. This  act  creates  an  obl^ation,  and 
a  right  to  its  enforcement  ariaes  by  neces- 
sary implication. 

(Jane  27,  1013.) 


972,  as  to  power  of  school  authorities  to 
purchase  text-books. 

For  cases  as  to  right  to  exclude,  suspend, 
or  fspel  pupils  from  schools  for  failure  to 
giarticipate  in  certain  prescribed  studies,  see 
note  to  Board  of  Education  v.  Purse,  41 
LItA.  5B9,  and  School  Board  Dist.  v. 
niompion,  24  L.R.A.(N.S.)  221. 

As  to  use  of  common  school  funds  for 
normal  school  or  teachers'  training  school, 
note  to  School  Dist.  T.  Bryan,  20  L.B.A. 
(N.S.)  1033. 

Power  to  prescribe- — in  general. 

The  power  and  authority  to  prescribe 
»ubiects  to  be  taught  in  the  public  schools 
rraide  primarily  in  the  legislature.  State 
ex.  rel.  Clark  v.  Haworth,  122  Ind.  482.  7 
LR.A.  240,  23  N.  E.  946;  Absociated 
Schools  v.  Scnooi.  Dist.;  Roach  v.  St. 
Louis  Public  Schools,  77  Mo.  484,  affirm- 
ing on  this  point  7  Mo.  App.  567. 

Thus,  in  State  ex  rel.  Clark  v.  Haworth, 
\ii  Ind.  462,  7  LJI.A.  240,  23  X.  E.  946, 
it  was  said  that  essentially  and  intrinsical- 
ly the  schools  In  which  are  educated  and 
trained  the  children  who  are  to  become  the 
nilers  of  the  commonwealth  are  matters 
of  state,  and  not  of  local,  jurisdiction.  In 
f-\ich  matters,  the  state  is  a  unit,  and  the 
I'-gislature  the  source  of  power,  Tlie  au- 
thority over  schools  and  school  affairs  is 
not  necessarily  a  distributive  one  to  be 
fsereised  by  local  instrumentalities;  but 
on  the  contrary  it  is  a  central  power  re- 
nidine  in  the  leginlature  of  the  state.  Also, 
the  Constitution  of  the  state  declares  that 
it  shall  be  the  duty  of  the  f^eiieral  assembly 
to  encourage,  by  all  suitable  means,  moral, 
intellectual,  scientific,  and  agricultural  im- 
provements, and  to  provide  by  law  for  a 
;ceneral  and  uniform  system  of  common 
Mhools.  Therefore,  both  by  the  Constitu- 
tion and  by  the  intrinsie  nature  of  the  duty 
snd  the  power,  the  authority  is  excliisive- 
Iv  legislative,  and  the  matter  over  which 
it  is  to  he  exercised  is  solely  of  state  con- 
«"rn.  Moreover,  it  is  impossible  to  con- 
ceive of  the  existence  of  a  uniform  system 
of  common  schools  without  power  lodged 
47  L.R.A.(X.R.) 


somewhere  to  make  it  uniform,  and  even 
in  the  absence  of  express  constitutiraial 
provisions,  that  power  must  necessarily 
reside  in  the  legislature.  If  it  docs  reside 
there,  then  that  body  must  have,  as  an  in- 
cident of  the  principal  power,  the  author- 
ity to  prescribe  the  course  of  study  and  the 
system  of  instruction  that  shall  be  pur- 
sued  and  adopted,  as  well  as  the  books 
which  shall  be  used. 

And  in  the  Boach  Case,  supra,  it  was 
said  that  the  power  of  prescribing  what 
shall  or  shall  not  be  taught  in  the  public 
schools  rests  with  the  legislature,  and  not 
with  the  courts.  The  legislature  may,  from 
time  to  time,  exercise  this  power  and  make 
Buch  modifications  and  changes  as,  in  its 
wisdom  and  discretion,  seem  fit  and  prop- 
er, subject  only  to  the  Constitution  of  the 
state. 

As  a  matter  of  fact,  however,  this  pow- 
er to  prescribe  courses  of  study  in  the 
schools  of  the  state  is  often  delegated  to 
local  authorities,  under  general  limitations 
and  rules  laid  down  by  the  legislature. 
And  the  power  to  delegate  such  authority 
seems  not  to  be  questioned.  As  was  Bald 
in  State  ex  rel.  Clark  v.  Haworth,  122 
Ind.  462,  7  L.B.A.  240,  23  N.  E.  946,  it  is 
for  the  lawmaking  power  to  determine 
whether  the  authority  shall  be  exercised  by 
that  power  itself,  or  by  a  state  board  of 
education,  or  whether  it  shall  be  distributed 
to  county,  township,  or  city  organizationn 
throughout-  the  state.  And,  as  will  appear 
below,  this  power  of  prescribing  courses 
of  study  has  in  various  cases  been  delegated 
to  a  state  board  of  education,  local  boards 
of  educntion.  school  directors,  school  com- 
missioners, school  committees  of  towns, 
school  district  meetings,  and  trustees. 

Thus,  it  is  said  that  the  right  to  pre- 
scribe the  general  course  of  instruction  in 
public  Bcliools  must  exist  somewhere.  If 
the  legislature,  acting  within  constitutional 
limits,  should  prescribe  such  a  course,  there 
is  no  power  in  the  courts  to  interfere.  And 
if  the  legislature  sees  fit  to  repose  that  au- 
thority in  a  local  body,  such  as  the  super- 
intending school  committees  of  the  several 
towns,  such  local  bodies  may  rightly  exer- 
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APPEAL  hy  defendant  from  a  judgment 
of  the  District  court  for  Renville 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  certain  amount  for 
tuition  and  instruction  ol  pupiU  residing 
in  defendant's  district  and  attending  plain- 
tiff's school.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Rleke  &  Hamnun  for  appel- 
lant. 

Messrs.  O.  A.  Allen  and  J.  M.  Free- 
man, for  respondent: 

The  right  to  create  and  establish  differ- 
ent clawea  and  grades  -of  public  schools  and 
school  districts  necessarily  involves  the 
right  to  prescribe  for  each  separate  and  dis- 
tinct r^ulations  specially  adapted  there- 
to, and  not  i^plicable  to  the  others. 

Ctirryer  t.  Merrill,  26  Minn.  1,  38  Am. 
Rep.  460. 

The  legislature  has  power  to  pass  laws 
compelling  some  districts  to  pay  tuition 
for  their  pupils  in  other  districts. 

Boggs  T.  School  Twp.  128  Iowa,  16,  102 
N.  W.  706;  Columbus  v.  Fountain  Prairie, 

else  it,  and  the  course  of  studies  prescribed 
by  them  is  to  be  regarded  as  if  established 
and  prescribed  by  the  act  of  the  legislature. 
Bonahoe  v.  Richards,  38  Me.  379,  01  Am. 
Dec.  256. 

However,  when  this  power  to  prescribe 
studies  has  been  delegated  to  a  local  body 
(such  as  school  commissioners),  it  must 
be  exercised  by  such  local  body  subject  to 
the  dominant  law  of  the  state.  Indianapo- 
lis V.  SUte,  129  Ind.  14,  13  LJI.A.  147,  28 
N.  E.  61. 

And  where  by  statute,  power  is  given  a 
state  board  of  education  to  prescrilw  the 
course  of  study  for  public  schools,  which 
course  of  study  is  to  be  carried  out  and 
enforced  by  local  boards  of  directors,  it  is 
not  the  province  of  such  directors  to  adopt 
a  course  of  study  according  to  their  own 
notions  of  what  such  a  course  should  be, 
and  they  have  no  authority  to  adopt  a 
course  inconsistent  with  the  prescribed 
course,  although  they  may  deem  it  superior 
thereto.  Wagner  t.  Rinul,  36  Wash.  428, 
78  Pac.  1094. 

Subjects  that  may  be  prescribed — general- 
ly. 

This  power  to  prescribe  courses  of  study, 
when  delegated  to  local  authorities,  is 
broad,  and  its  exercise  within  constitution- 
al and  statutory  limits  rests  entirely  with- 
in the  discretion  and-  good  judgment  of 
such  local  authorities.  They  are  not  lim- 
ited to  the  so-called  common  branches. 

Thus,  it  is  said  that  neither  in  the  pol- 
icy of  the  state,  in  the  Constitution,  nor 
in  the  laws,  are  the  primary  school  districts 
restricted  in  the  branches  of  knowledge 
which  their  officers  may  cause  to  be  taught, 
or  in  the  grade  of  Instruction  that  may  be 
47  LJl.A.rN.S.) 


134  Wis.  583,  115  N.  W.  1111;  Cooliry, 
Const.  Lim.  p.  349. 

The  law  in  question  is  constitutional  be- 
cause it  only  imposes  upon  the  district  a 
duty  which  is  not  merely  local,  but  which 
is  to  be  rendered  by  the  district  to  the  state, 
that  is,  the  duty  of  educating  the  young 
people  within  the  district. 

Dill.  Mun.  Corp.  %  121. 

School  districts  are  quasi  municipal  cor- 
porations. 

25  Am.  k  Eng.  Enc.  Law,  2d  ed.  31; 
Harris  v.  School  Dist.  28  N.  H.  62 ;  Cooley, 
Const.  Lim.  p.  342. 

The  legislature  has  power  to  exercise 
control  over  municipal  property. 

Gregg  V.  French,  67  Minn.  402,  69  N.  W. 
1102;  School  Dist.  v.  School  Dist.  107  Minn. 
442,  120  N.  W.  898;  Guilford  v.  Chenango 
County,  13  N.  Y.  143;  Carter  v.  Cam- 
bridge &  B.  Bridge,  104  Mass.  236;  Com. 
V.  Newbuzypcnrt,  103  Mass.  129. 

Hallanif  J.,  delivered  the  opinion  of  the 
court: 

Chapter  247,  General  laws  1909  (Rev. 

given,  if  their  voters  consent  in  regular 
form  to  bear  the  e^cpenses  and  raise  the 
taxes  for  that  purpose.  Stuart  v.  School 
Diet  30  Mich.  Iffi. 

— agriculture  and  home  economics. 

The  legislature,  acting  directly,  may  in 
its  discretion  provide  for  courses  in  agri- 
culture and  home  economics  in  the  public 

schools.     ASSOOUTBD  SoHOOId   T.  SOHOOL 

Dist. 

— bookkeeping. 

Under  a  statute  empowering  school  di- 
rectors to  prescribe  what  branches  of  study 
shall  be  tausht  in  the  common  schools,  re- 
quiring teachers  therein  to  be  qualified  to 
teach  the  common  branches,  and  adding 
that  nothing  in  such  statute  shall  prevent 
the  teaching  in  the  common  schools  of 
other  and  higher  branches  than  those  enum- 
erated, school  directors  may  provide  for 
the  teaching  of  higher  branches,  such  as 
bookkeeping,  to  those  who  are  willing  to 
receive  instruction  therein.  Bulison  v. 
Post,  79  111.  567.  This  case,  however, 
turned  upon  the  question  whether  the  di- 
rectors could  compel  pupils  against  the 
will  of  their  parents  to  study  such  higher 
branches,  and  that  question  is  beyond  the 
scope  of  this  note. 

— debates  and  compositions. 

The  authorities  of  a  public  school 
(teachers  in  this  case)  have  power  to  re- 
quire, as  a  part  of  the  regular  sehool  work, 
the  participation  by  pupils  in  debates  or 
the  preparation  of  compositions  upon  as- 
sif^ned  subjects.  Samuel  Benedict  Memor- 
ial School  T.  Bradford,  111  Oa.  801,  36  S. 
E.  920. 
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Uire  Supp.  1909,  g§  3342— 16  to  1342— 
26),  aa  amended  by  chapter  82,  Laws  of 
1911,  provides  that  any  high  school,  grad- 
ed school,  or  consolidated  rural  school,  hav- 
ing Batisfactory  rooms  and  equipment,  and 
having  shown  itself  fitted  by  location  and 
otherwise  to  give  training  in  agriculture, 
nay,  apon  application  to  the  state  high 
■chool  board  of  this  state,  be  deetgnated  to 
maiotain  an  agricultural  and  industrial 
department,  to  consist  of  courses  in  agri- 
culture, manual  training,  and  home  econom- 
ics, including  cooking  and  sewing. 

The  act  further  provides  that  one  or 
more  school  districts  maintaining  rural 
Khools  may  become  associated  wi:th  any 
snch  high  school,  and  in  such  case  the  high 
school  shall  be  known  as  the  central  schooL 
Section  3  provides  that  such  associated 
school  may  charge  nonresident  pupils  at- 
tending and  receiving  instruction  in  such 
department,  tuition,  to  be  fixed  by  the 
board,  not  exceeding  $2.50  per  month  for 
each  such  pupil,  and  that  said  tuition  so 
fixed  shall  be  a  legal  charge  against  the 
school  district  in  which  said  nonresident 

—kindergarten.  . 

Under  a  statute  empowering  the  board 
of  education  to  determine  the  course  of 
stud^  in  the  public  schools  of  a  city,  re- 
quiring instruction  in  certain  studies,  and 
providing  that  other  studies  may  be  author- 
ized by  the  board,  such  board  may  adopt 
the  kindergarten  system  as  a  special  study, 
and  provide  for  instruction  therein.  Sin- 
nott  T.  ColDmbet,  107  Cal.  187,  28  LJLA. 
6H  40  Pm.  320. 

— languages. 

Where  the  charge,  control,  and  conduct 
of  the  schools  of  a  city  arc  fully  com- 
mitted to  the  care  and  direction  of  the 
board  of  education,  that  board  may  pre- 
scribe such  studies  as  it  deems  expedient 
for  the  training  of  the  pupils,  including 
languages,  arts,  and  sciences.  Roach  v. 
SL  Louis  Public  Schools,  77  Mo.  484, 
affirming  on  this  point  7  Mo.  App.  566. 

And  under  a  constitutional  provision 
that  a  school  system  shall  be  maintained 
whereby  pupils  may  receive  "a  good  com- 
mon school  education,"  and  under  a  stat- 
ute providing  that  every  public  school  shall 
be  tor  the  instruction  in  the  common 
brandies,  "and  in  such  other  branches" 
as  the  directors  may  prescribe,  such  local 
authorities  may  provide  for  the  teaching 
of  German  or  any  other  modern  language, 
where  the  medium  of  instruction  is  the 
English  language,  especially  where  the 
teaching  of  modern  languages  has  long  been 
acquiesced  in  in  such  district;  and  pro- 
vision for  such  teaching  does  not  con- 
stitute m  misappropriation  of  school  funds 
subject  to  injunction.  Powell  t.  Board  of 
Education,  97  111.  375,  37  Am.  Hep.  123. 
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pupil  resides,  and  shall  be  paid  1^  such 
school  district  out  of  the  funds  <rf  such 

district. 

The  complaint  alleges :  That,  pursuant  to 
these  acts,  certain  common  school  districts 
of  Renville  county  became  associated  with 
Independent  School  District  No.  63,  of 
Hector,  under  the  name  "Associated 
Schools  of  Independent  School  District  No. 
03  of  Hector,  Renville  County,  Minnesota," 
for  the  purpose  of  maintaining  an  agricul- 
tural and  industrial  department.  That 
said  Independent  School  District  No.  63  is 
a  duly  formed  and  organized  high  school, 
and  is  the  central  school  of  plaintiff,  and 
was,  prior  to  the  association  of  said 
schools,  designated  by  the  proper  author- 
ities of  the  state  to  maintain  an  agricul- 
tural and  industrial  department.  That 
plaintiff  had  fixed  a  charge  of  $2.50  a 
month  for  tuition  and  instruction  furnished 
in  said  departments  to  nonresident  pupils. 
That  during  the  school  year,  from  Septem- 
ber 11th  to  June  12th,  plaintiflf  furnished 
instruction  in  said  departments  to  eight 
pupils  resident  within  defendant's  district, 

And  under  a  similar  statutory  provision, 
the  board  of  education  of  a  city  may  pre- 
scribe the  teaching  of  higher  branches,  in- 
cluding Latin  and  modern  languages,  in 
the  common  schools.  The  board  is  subject 
only  to  the  provisions  of  law,  and  should 
exercise  their  best  judgment,  always  keep- 
ing in  view  the  Aighest  good  of  the  schools. 
Board  of  Education  v.  Welch,  61  Kan.  792, 
33  Pae.  664 

— HDUliO. 

Under  a  statute  directing  the  instruction 
in  public  schools  of  the  common  branches, 
naming  them,  and  such  other  branches  of 
learning  as  the  advancement  of  pupils  may 
require,  and  as  the  trustees  may  from  time 
to  time  direct,  such  trustees  are  clothed 
with  discretionary  power  to  prescribe  the 
course  of  instruction  in  the  di^erent  grades 
of  their  schools,  and  they  may  require  that 
each  high  school  pupil  shall  at  stated  in- 
tervals employ  a  certain  period  of  time  in 
the  study  and  practice  of  music.  State  ex 
reL  Andrew  v.  Webber,  108  Ind.  81,  58 
Am.  Rep.  30,  8  N.  E.  708. 

Also,  the  trustees  of  ungraded  township 
schools  may  prescribe  the  teaching  of  music 
in  such  schools.  W.  P.  Myers  Pub.  Co.  v. 
White  River  Sehoiol  Twp.  28  Ind.  App.  91, 
62  N.  E.  66. 

And  under  a  statute  empowering  each 
school  district  at  its  annual  meeting  to 
determine  what  branches,  other  than  the 
common  branches,  shall  be  taught  in  the 
schools  of  the  district,  a  school  district  has 
power  to  prescribe  the  teaching  of  music 
m  its  schools  sa  a  branch  of  education. 
Bellmeyer  t.  Independent  Dist.  44  Iowa, 
664  a  C.  8h. 
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and  this  action  is  brought  to  recover  '  the  j 
sum.  of  $2.50  a  month  for  the  time  of  at- 
tendance of  each  of  said  pupils. 

.Defendant  demurred  to  the  complaint  on 
the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  and  defendant 
appealed. 

It  is  contended  that  to  tax  defendant  dis- 
trict for  tuition  of  pupils  residing  therein 
and  attending  plaintiff's  school  creates  un- 
equal taxation ;  that  it  constitutes  the 
taking  or  appropriation  of  the  money  of 
the  district  without  compensation,  and 
without  due  process  of  law,  and  without  a 
hearing  to  defendant,  and  for  a  purpose 
it  may  not  desire.  These  contentions  can- 
not be  sustained.  They  are  based  on  too 
narrow  a  view  of  the  power  of  the  l^isla- 
ture  over  its  municipal  subdiviaionB  and 
over  matters  of  education. 

1.  It  has  never  been  doubted  that  the  state 
haK  the  power  to  require  of  its  municipal 
suMivisions  the  performance  of  duties  of 
state  concern,  and  to  demand  that  they 
raise  money  by  taxation  and  disburse  the 
same  for  suoh  purposes.  These  municipal 
subdivisions  are  mere  auxiliaries  of  the 
state,  created  by  the  state  as  a  means  of 
exercising  its  political  power  in  an  orderly 
manner.  Heing  thus  subordinate  agencies 
of  the  state,  they  are  subject  to  the  con- 
trol and  direction  of  the  legislature  in 
matters  of  internal  government,  and  the 
legislature  may  require  such  public  duties 
and  functions  to  be  performed  by  them  as 
fall  within  the  general  scope  and  objects  of 
municipal  organization.  Laramie  County 
V.  Albany  County,  92  U.  S.  307,  23  L.  ed. 
il,)2;  Mobile  County  v.  Kimball.  102  I^.  S. 
(191,  703,  26  L.  ed.  238,  241;  Washer  v. 
Bullitt  County,  110  U.  S.  558,  28  L.  ed.  249, 
4  Sup.  Ct.  Rep.  24fl;  Talbot  County  v. 
Queen  Anne  County,  50  Md,  245;  Marengo 
County  V.  Coleman.  55  Ala.  005,  607. 

2.  The  maintenance  of  public  schools  is  a 
matter,  not  of  local,  but  of  state,  concern. 
When  the  Constitution  of  Minnesota  was 
adopted,  its  framers  inserted  these  two 
provisions : 

"Tlie  stability  of  a  republican  form  of 
government  depending  mainly  upon  the  in- 
telligence of  the  people,  it  shall  be  the  duty 
of  the  legislature  to  establiFth  a  general  and 
uniform  system  of  public  schools."  Section 
1,  article  8. 

"The  I«^islaturc  shall  make  such  provi- 
sions, by  taxation  or  otherwise,  as,  with 
the  income  arising  from  the  school  fund, 
will  secure  a  thorough  and  efficient  system 
of  public  schools  in  each  township  in  the 
state."    Station  3,  article  8. 

I'll"  object  of  these  provisions  is  "to  in- 
sure a  regular  method  throughout  the  itate, 
47  L.R.A.(N.S.) 


whereby  all  may  be  enabled  to  acquire  an 
education  which  will  fit  them  to  discharge 
intelligently  their  duties  as  citizens  of  the 
republic."  Board  of  Education  v.  Moore, 
17  Minn.  412,  416,  Oil.  391,  394.  These 
provisions  were  not  a  grant  of  power  to 
the  legislature,  for  all  the  powers  there 
mentioned  would  have  existed  without  such 
grant.  They  were  inserted  as  a  mandate 
to  the  legislature,  prescribing  as  a  duty 
the  exercise  of  this  inherent  power. 

3.  This  statute  is  within  the  legislative 
power.  This  state  has  always  imposed  up- 
on each  community  the  burden  of  providing 
for  the  elementary  education  of  its  chil- 
dren. It  has  required  school  districts  to 
maintain  common  schools  for  at  least  five 
months  in  the  year  (Revised  Laws  1905. 
§  1337),  and  to  provide  by  taxation  suffi 
cient  revenue  therefor  (Revised  Laws  1!KI.). 
§  1324).  The  power  of  the  l^islature  to 
make  such  requirement  has  never  been 
doubted.  It  is  equally  within  the  power  of 
the  legislature  to  provide  that,  if  a  district 
does  not  see  fit  to  furnish  school  facilities 
of  its  own,  it  shall  pay  some  other  district 
for  the  furnishing  of  such  facilities. 

4.  If  this  were  a  question  of  common 
school  education,  this  proposition  would 
probably  not  be  questioned.  But  the  power 
of  the  l^islature  to  impose  a  system  of 
public  school  education  upon  local  eom- 
munities  is  not  limited  to  common  branches 
alone.  It  is  the  judgment  of  the  legislature 
that  this  state  should  now  require  public 
education  in  something  more  than  the  com- 
mon branches;  that  it  should  provide  for 
the  public  education  of  boys  in  that  which 
pertains  to  successful  agriculture,  and  of 
girls  in  that  which  pertains  to  successful 
housekeeping.  The  question  whether  the 
population  and  wealth  of  the  state  are  such 
as  to  warrant  such  measures  is  a  legisla- 
tive, and  not  a  judicial,  question,  a  question 
of  legislative  policy,  and  not  of  l^islative 
power. 

5.  There  is  nothing  in  the  statute  in 
question  that  violates  the  constitutional  re- 
quirement of  equality  of  taxation.  The  law 
operates  alike  on  all  persons  and  property 
similarly  situated.  This  is  all  that  is  re- 
quired. Walston  V.  Nevin,  128  U.  S.  578. 
32  L.  ed.  544,  9  Sup.  Ct.  Rep.  192.  Nor 
does  it  violate  the  constitutional  require- 
ment of  a  "uniform  system  of  public 
schools."  In  Curryer  v.  Merrill,  25  Minn. 
1,  6,  33  Am.  Rep.  450,  the  court  said :  "The 
rule  of  uniformity  contemplated  by  thin 
constitutional  provision,  which  the  legis- 
lature is  required  to  observe,  has  reference 
to  the  system  which  it  may  provide,  and 
not  to  the  district  organizations  that  may 
be  established  under  it.  These  may  differ 
in  respect  to  size,  grade,  corporate  powers, 
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and  franchiRes,  as  may  seem  to  fhe  l^ie- 
Iftture  best  under  different  circumstances 
and  conditions;  but  the  principle  of  uni- 
formi^  is  not  violated,  if  the  syatcm  which 
is  adopted  is  made  to  have  a  general  and 
unifturm  application  to  the  entire  state,  so 
that  the  same  grade  or  class  of  public 
schools  may  be  enjoyed  by  all  localities 
similarly  situated,  and  having  the  requisite 
conditions  for  that  particular  class  or 
grade." 

The  viev  ve  have  taken  of  this  case  is 
amply  sustained  by  authority. 

In  Bog^  T.  School  Twp.  128  Iowa,  16, 
102  K.  \V-  796,  an  act  of  the  legislature 
of  Iowa  provided  for  the  establishment  and 
muntenance  of  county  high  schools.  It 
was  held  that  a  provision  requiring  a  school 
corporation  to  pay  for  the  tuition  of  its 
pupils  for  attending  such  a  high  school 
without  its  consent  is  constitutional.  The 
court  said:  "That  the  Icigislatttre  has  the 
power  to  provide  for  a  system  of  public 
schools,  .  .  .  and  that  it  may  provide 
for  the  maintenance  of  such  schools  by  tax- 
ati<m,  ia  as  weU  settled  by  authority.  It 
has  the  same  power  to  provide  for  Uie  es- 
tablishment and  maintenance  of  a  county 
high  school  that  it  has  to  [ffovide  for 
schools  of  a  lower  grade,  and  it  may  un- 
qoestion^ly  designate  the  means  and  man- 
ner of  raising  tiie  revenue  necessary  for 
its  maintenance.** 

In  Columbus  v.  Fountain  Prairie,  134 
Wis.  693,  115  N.  W.  Ill,  the  statutes  of 
Wisconsin  authorized  persons  of  school 
age  who  may  reside  in  any  town  or  ineor- 
ptvated  Tillage  not  within  a  free  high 
school  district,  to  attend  a  free  high  school, 
and  provided  for  the  payment  and  eolIec< 
tioa  of  tuition  from  the  city,  town,  or  vil- 
lage from  which  such  persons  are  admitted. 
It  was  held  that  this  statute  was  a  valid 
uercise  of  legislative  power. 

In  Fiske  v.  Huntingtcm,  179  Mass.  671, 
61  X.  E.  260,  an  act  of  the  I^slature  of 
Massachusetts  provided  tiiat  any  town  of 
less  than  500  families,  in  which  a  public 
high  school  or  a  school  of  corresponding 
grade  is  not  maintained,  shsll  pay  for  the 
tnitiim  of  any  properly  qualified  child  who 
resides  in  said  town  and  who  attends  a  high 
Khool  of  another  town  or  city.  It  was  held 
that  thia  statute  was  constitutional,  and 
that  pUdntiff  was  entitled  to  recover  frtHn 
tiie  town  in  which  he  resided  for  the  tuition 
of  his  child  at  the  high  school  of  another 
town,  although  defendant  refused  to  ap- 
prove of  the  attendance. 

In  Ridur  Classical  Institute  v.  Mapleton, 
101  Me.  653,  64  Atl.  948,  a  statute  of. 
Maine  provided  that  any  youth  who  resid« 
within  a  town  which  does  not  support  and 
maintain  a  free  high  school  giving  at  leaat ' 
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a  four-year  course  nuy,  when  prepared  to 
pursue  such  four-year  course,  attend  any 
high  school  having  such  course,  and  in  such 
case  the  tuition,  not  to  exceed  930  annu- 
ally, shall  be  paid  by  the  town  in  which 
he  resides.  It  was  held  that  a  school 
receiving  such  pupils  might  maintain  an 
action  under  this  statute  against  tiie  town 
in  which  such  pupils  reside,  althotigh  tlie 
statute  failed  to  specify  the  remedy  which 
should  be  employed  to  compel  perfOTmsnee 
by  the  town  of  its  statutory  duty. 

In  New  Hampton  Inst.  T.  Northwood 
School  Dist.  74  N.  H,  413,  68  Atl.  638,  thers 
was  involved  an  act  providing  that  any 
town  not  maintaining  a  high  school  shall 
pay  for  the  tuition  oi  any  child  who,  with 
parents  or  guardian,  resides  in  said  town, 
and  who  attends  a  high  school  or  academy 
in  the  same  or  another  town  or  city  in  this 
state.  The  liability  of  districts  to  respond 
imder  that  statute  was  affirmed. 

We  find  no  authority  to  the  contrary. 
High  School  DiE^;.  v.  Lancaster  County,  60 
Neb.  147.  4d  L.R.A.  343,  83  Am.  St.  Rep. 
525,  82  N.  W.  380,  cited  by  counsel  for 
appellant,  is  not  in  point.  The  statute 
there  considered  provided  that  nonresident 
pupils  might  attend  high  schools  free  of 
charge,  and  that  an  arbitrary  sum  of  76 
cents  per  wedc  for  eacb  pupil  should  be 
paid  out  of  the  general  fund  of  the  county 
for  audi  tuition,  which  sum  might  in  any 
case  fall  bdow  or  exceed  the  cost  of  educa- 
tion. It  was  heU  that  the  act  violated 
the  constitutional  requirement  of  uniform- 
ly of  taxation,  hut  the  decision  was  based 
on  the  ground  that  the  tuiti(Hi  was  to  be 
paid  by  tiie  whole  county  in  which  such 
pupils  resided,  and  that  the  want  of  uni- 
formity between  the  taxpayers  of  the  coun- 
ty who  resided  within  and  those  who  re- 
sided without  the  high  school  district  arose 
from  the  fact  that  the  tuition  charge  was 
not  based  upon  the  expense  of  education. 

6.  It  is  urged  that  there  is  no  statute 
under  which  the  defendant  is  authorized  to 
levy  taxes  to  pay  tuition  of  pupils  in  the 
schools  of  other  districts.  It  is  true  there 
was  no  such  provision  in  statutes  previous 
to  the  one  under  consideration.  This  act  in 
itself  creates  the  obligation  to  pay,  and 
confers  by  necessary  implication  both  the 
power  and  the  duty  to  raise  money  for  that 
purpose.  The  power  Is  ample  in  the  school 
district  to  raise  money  by  tuation  for  all 
necessary  purposes.  Revised  Laws  1905, 
S  1824,  provides  in  terms  that  the  school 
board  shall  submit  at  the  anniMl  school 
meeting  an  estimate  of  the  expenses  of  the 
district  for  the  coming  year  for  a  school, 
"and  fw  such  other  specified  purposes  as 
the  board  may  deem  proper." 
'     7.  It  ia  urged  that  this  action  cannot 
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be  maintained,  becaiue  there  is  do  provision 
in  the  statutes  for  an  action  upon  any  such 
demand;  that  Revised  Laws  1900,  §  1458, 
the  only  express  provision  on  the  subject, 
provides  for  actions  only  upon  a  contract, 
or  for  acts  or  omissions  in  the  nature  of 
tort.  But  it  is  clear  that  the  act  of  1911 
creates  an  obligation  on  the  part  of  defend- 
aut.  The  creation  of  the  obligation  carries 
with  it  by  necessary  implication  the  right 
to  its  enforcement.  There  is  ample  provi- 
sion for  payment  of  a  judgment  when  law- 
fully obtained^   Revised  Laws  1905,  §  1459. 

Our  conclusion  is  that  the  complaint 
■tates  a  cause  ot  action  and  that  the  order 
ovBTTuliDg  the  demurrer  should  be  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF 
APFEAIiS,  NINTH  CIRCUIT. 

FRED  H.  THOMPSON,  Plff.  in  Err., 

UNITED  STATES  OF  AMERICA. 

(120  a  C.  A.  676,  202  Fei  401.) 

Indictment  — .  second  for  same  offense  — 
same  grand  jury. 

1.  A  grand  jury  may  bring  in  a  second 
indictment  against  the  same  person  on  the 
same  state  of  facts,  upon  the  first  one  prov- 
ing defective,  under  a  statute  providing 
^at  if  a  demurrer  is  sustained  to  an  in- 
dictment it  is  a  bar  to  another  prosecution 
for  the  same  offense  unless  the  court,  being 
of  opinion  that  the  objection  to  which  the 
demurrer  is  allowed  may  be  avoided  in  a 
new  indictment,  directs  the  case  to  be  sub- 
mitted to  the  same  or  another  grand  jury. 
Same  —  former  one  pending  —  effect. 

2.  An  indictment  cannot  be  quashed  be- 
cause a  former  one  for  the  same  offense  is 
pending. 


Same      receiving  money  stolen  from 
mail  —  Bufnciency. 

3.  Failure  of  an  indictment  for  receiving 
money  stolen  from  the  mails  to  charge  th« 

I  intent  with  which  the  money  was  received, 
:  or  from  whom  it  was  concealed,  or  the  name 
of  the  owner,  is  not  fatal  under  a  statute 
providing  for  a  punishment  of  any  person 
who  shall  receive  or  conceal  any  bank  note, 
etc.,  knowing  it  to  have  been  stolen  frcan  the 
mail. 

Appeal  —  failure  to  bring  np  evidence 
erroneously  admitted  —  effect. 

4.  No  error  will  be  presumed  in  the  ad- 
mission of  evidence  not  contained  in  the 
bill  of  exceptions. 

Evidence  —  self-serving  declarations  — 

admissibility. 

6.  In  a  prosecution  for  reeeivii^  money 
stolen  from  the  mail,  evidence  is  not  ad- 
missible that,  after  arrest,  accused  informed 
his  attorney  that  he  did  not  know  that  the 

money  was  stolen. 

Pardon  —  identification  of  bearer. 

6,  The  identification  of  a  person  named 
in  a  pardon  is  suIRcient  if  one  bearing  the 
name  of  the  person  so  named  testifies  that 
he  received  and  accepted  it. 

Same  —  of  offender  rather  than  offense 
—  effect. 

7.  Pardoning  the  offender,  and  not  the  of- 
fense for  which  the  pardon  is  granted,  doe* 
not  destroy  its  effect. 

Witness  —  convict  —  pudon  —  effect, 

8,  A  full  pardon  of  a  convict  restores  hia 
capacity  as  a  witness. 

Appeal  —  pardon  —  preaumptton  ma  to 

effect. 

9.  In  the  absence  of  anything  in  the  rec- 
ord to  the  contrary,  an  appellate  court  will 
presume  that  a  pardon  introduced  to  qualify 
a  person  as  a  witness  who  had  been  con- 
victed of  offenses  is  the  court  in  which  he 
was  to  testify,  which  contained  the  date  of 
conviction  and  named  the  court,  was  shown 


Note. —Pardon  or  commutaUon  of  sen- 
fence  as  affecting  competency  of  wit- 
ness convicted  of  crime. 

As  to  pardon  or  commutation  as  affect- 
ing proof  of  conviction  to  impeach  eredibil- 
'  ity  of  witness,  see  note  to  Rittenberg  v. 

Smith,  post,  215. 

The  general  rule  is  that  the  competency 
of  a  witness  who  has  been  convioted  on  a 
charge  of  having  committed  an  infamous  or 
felonious  crime  is  restored  by  a  full  and 
complete  pardon.  Boyd  v.  United  States, 
142  U.  S.  450.  36  L.  ed.  1076,  12  Sup.  Ct. 
Rep.  292;  Logan  v.  United  States,  144  U. 
U.  S.  303,  36  L.  ed.  443,  12  Sup.  Ct.  Rep. 
617;  United  States  v.  Hughes,  175  Fed. 
238;  United  States  v.  Jones,  Brunner,  Col. 
Caa.  462,  Fed.  Cas.  No.  15,493;  United  States 
V,  Rutherford.  2  Crancb,  C.  C.  528,  Fed.  Cas. 
No.  18,210;  Yarborough  v.  State.  41  Ala. 
405 ;  Werner  v.  State,  44  Ark.  122 ;  People 
v.  Bowen,,43  Cat.  439,  13  Am.  Rep.  148; 
Singleton  v.  State,  38  Fla.  297,  84  L.R.A. 
•>m,  56  Am.  St.  Rep.  177,  21  So.  21;  Klein 
47  L.R.A.(N.S.) 


V.  Dinkgrave,  4  La.  Anp.  540  (especially 
where  the  disability  is  not  annexed  to  the 
conviction  by  express  statutory  provision); 
State  V.  Benoit,  16  La.  Ann.  273;  State  v. 
Baptiste,  26  La.  Ann.  134;  Perkins  v. 
Stevens,  24  Pick.  277;  State  v.  Kelleher, 
224  Mo.  145,  123  S.  W.  551,  19  Ann.  Cas. 
1270;  State  v.  Foley,  15  Nev.  67,  37  Am. 
Rep.  468;  State  v.  Blaisdell,  33  N.  H.  388; 
Territory  v.  Cliavez,  8  N.  M.  528,  45  Pac. 
1107;  People  v.  Pease,  3  Johns.  Cas.  333; 
Com.  use  of  Lawaon  v.  Ohio  &  P.  R.  Go.  1 
Grant,  Cas.  329;  Howser  v.  Com.  51  Pa. 
332;  Diehl  v.  Rodgers,  109  Pa.  316,  47  Am. 
St.  Rep.  908,  32  Atl.  424;  Jones  v.  Harris, 
1  Strobh.  L.  160;  State  v.  Dodaon.  16  S. 
C.  453 ;  Carr  v.  State,  10  Tei.  App.  635.  53 
Am.  Rep.  395;  Thornton  v.  State,  20  Tex. 
App.  619;  Hunnicutt  v.  State,  18  Tex.  App. 
498,  51  Am.  Rep.  330,  on  subsequent  appeal 
20  Tex.  App.  632;  Martin  v.  State.  21  Tex. 
App.  1,  17  S.  W.  430;  Bennett  v.  State,  24 
Tex.  App.  73,  6  Am.  St.  Rep.  875.  6  S.  W. 
527;  Missouri,  K,  ft  T.  R.  Co.  v.  Ilowell,  — 
Tex.  av.  App.  ~-,  30  S.  W.  88;  Miller  v. 
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to  relate  to  the  particular  offeiues  for  which 

Itt  was  convicted,  or  that  tha  court  tixdE 

judicial  notice  of  that  fact. 

Instrnctlotifl  —  invading  proTlnce  of 
Jury  —  assumiDg  that  witness  was  ac- 
complice. 

10.  It  is  not  error  to  usume  in  an  Id- 
itructioQ  that  a  particular  witness  was  an 
inomplice,  if  be  was  so  designated  in  the 
request  of  the  complaining  pattj. 

Appeal  —  Instrnctlon  —  failure  to  add 
qnallfylDK  words  —  first  objection. 

11.  Failare  to  add  qualifying  worda  to  an 
instruction  involving  a  number  of  proposi- 
tioQs  cannot  be  questioned  for 'the  first  time 
on  appeal. 

(February  3,  1913.V 

State,  —  Tex.  Crim.  Rep.  — ,  60  S.  W.  704; 
larlor  v.  State,  41  Tex.  Grim.  Rep.  148, 
51 S.  W.  1106;  PettT  State,  —  Tex.  Crim. 
Bfp.  — ,  65  S.  W.  917,  12  Am.  Crim.  Rep. 
IlG;  Gulf,  C.  A  8.  F.  R.  Co.  v.  Gibson,  42 
Tex.  Civ.  App.  306,  93  S.  W.  469 ;  Wormley 
T.  SUte,  —  Tex.  Crim.  Rep.  — ,  143  S.  W. 
6]5;  Flowers  v.  State,  —  Tex.  Crim.  Rep. 

147  S.  W.  1162;  Perry  v.  State,  —  Tex. 
Crim.  Rep.  — ,  155  S.  W.  263.  In  this  con- 
BKtion  it  was  said  in  Singleton  T.  State, 
38  FbL  297,  34  L.R.A.  251,  66  Am.  St.  Rep. 
177,  21  So.  21,  that  "the  pardon  of  an  of- 
fcDse  not  only  biota  out  the  crime  com- 
mitted, but  removed  all  disability  resulting 
inm  the  conviction." 

And  in  United  States  v.  Hughes,  175  Fed. 
23S,  where  the  Constitution  vested  pardon- 
ing power  in  the  legislature  and  the'  gov- 
ernor, and  the  legislature  passed  an  act 

{iroviding  that  service  of  a  sentence  for  a 
elony  not  punishable  by  death,  or  a  mis- 
demeanor punishable  by  imprisonment  at 
labor,  sball  have  the  lilce  effects  and  conse- 
quences as  a  pardon  by  the  governor,  it  was 
field  that  service  of  a  sentence  for  murder 
in  the  second  degree  operated  as  a  legislative 
pardon  which  restored  the  competency  of 
tlie  person  so  pardoned  to  testify  as  a  wit- 
ness. (As  to  legislative  power  to  grant 
pardon  or  amnesty,  see  note  to  Singleton  v. 
State,  34  L.R.A.  261.) 

And  it  has  been  held  that  it  is  not  an 
essential  to  restoration  of  competency  that 
the  pardon  expressly  state  that  the  rights 
id  citizenship  or  other  rights  forfeited  by 
the  conviction  are  thereby  restored.  Yar- 
borougb  V.  State,  41  Ala.  406. 

But  a  limited  pardon  does  not  restore  the 
eompetency  of  a  witness  convicted  of  a  fel- 
ony. State  V.  Timmons,  2  Harr.  (Del.) 
529  (pardon  remitted  "the  fine,  imprison- 
ment, and  corporal  punishment" ) ;  Perkins 
r.  Stevens,  24  Pick.  277  (remission  of  "the 
residue  of  the  punishment  he  [the  convict] 
Tas  sentenced  to  endure") ;  State  v.  Kirach- 
ner,  2S  Ho.  App.  349  {govenm  released, 
discharged,  and  set  free  the  prisoner  and 
granted  to  him  "all  the  rights,  privileges, 
and  immunities  which  by  htw  attach  and 
Twult  from  the  operation  of  these  pres- 
ents"). In  this  connection  it  was  said  in 
Perking  «.  Stevens,  supra,  that  "partial 
47  L.ILA.(NJB.) 


T?  RROR  to  the  District  Court  of  the 
V-J  United  States  for  the  Southern  Division 
of  the  Southern  District  of  California  to 
review  a  judgment  convicting  defendant  of 
having  unlawfully  received  and  concealed, 
and  assisted  another  in  concealing,  money 
stolen  from  the  United  States  mails.  Af- 
firmed. 

The  facts  are  stated  in  the  opinicm. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Wolverton,  District  Judge. 

Messrs.  Fred  H.  Thompson,  in  propria 
persona,  and  Paul  W.  Sclienck,  for  pUin- 
tifl  in  error: 

The  qualifications  of  a  grand  jury  in  the 
Federal  court  must  be  same  as  bn  the  state 
court 


remission  cannot  be  extended  bevond  the 
limitations  fixed  to  it.  It  is  only  a  full 
pardon  of  the  oiTense  which  can  wipe  away 

the  infamy  of  the  conviction,  and  restore 
the  convict  to  his  civil  rights.  If  a  remis- 
sion of  part  would  restore  competency,  what 
part  would  have  that  effect!  Would  the  re- 
mission of  a  few  days'  solitary  imprison- 
ment restore  a  convict  sentenced  to  the 
state  prison  for  lifel  We  think  the  view 
taken  by  a  former  distinguished  law  officer 
of  this  commonwealth,  whose  long  experience 
in  the  administration  of  criminal  law  gave 
to  his  opinions  the  weight  of  authorities, 
are  correct  and  sound.  He  says.  'There, 
is  but  one  mode  now  in  use,  of  restoring 
the  competency  of  a  witness,  and  that  is 
by  pardon  under  the  great  seal  of  the  state;' 
'which,  when  fully  exercised,  is  an  effectual 
mode  of  restoring  the  competency  of  a  wit- ' 
nets.  It  must  be  fully  exercised  to  produce 
this  effect;  for  if  the  punishment  only  be 
pardoned  or  remitted,  it  will  not  restore 
the  competency,  and  does  not  remove  the 
blemish  of  character.  There  must  be  a  full 
and  free  pardon  of  the  offense  before  these 
can  be  restored  and  removed.' " 

Nor  does  a  conditional  pardon  restore 
the  competency  of  a  convicted  felon.  Carr 
V.  State,  19  Tex.  App.  635,  53  Am.  Rep. 
395  (holding  that  a  pardon  which  by  its 
terms  was  subject  to  revocation  in  case  of  a 
future  violation  of  the  law  by  the  convict 
was  conditional  and  did  not  restore  the  com- 
petency of  the  pardoned  convict) ;  Dudley 
V.  State,  24  Tex.  App.  163,  5  S.  W.  640 
(condition  not  set  out  in  report  of  case) ; 
McGee  v.  State,  29  Tex.  App.  696,  16  8. 
W.  422  (condition  same  as  in  Carr  v.  State, 
supra).  In  Carr  v.  State,  supra,  a  strong 
dissent  was  entered,  the  ground  taken  being 
that  the  effect  of  a  pardon  with  a  condition 
subsequent  was  the  same  as  that  of  a  full 
pardon  until  it  was  vitiated  by  the  happen- 
in|^  of  the  condition.  And  see  Taylor  v. 
State,  41  Tex.  Crim.  Rep.  148,  51  S.  W.  1106, 
wherein  it  wai  held  that  a  pard(m  condi- 
tioned like  tiiat  in  the  Carr  Case  restored 
the  competency  to  testify  where  granted 
after  the  full  sentence  had  been  served,  the 
ground  taken  being  that  in  such  case  the 
condition  was  void  and  the  pardon  absolute. 

But  in  Hoffman  v.  Coster,  -2  Wbart.  453,  t 
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United  States  v.  Reed,  2  Blittchf.  435, 
Fed.  Caa.  No.  16,134;  United  States  v. 
Tallman,  10  Blatehf.  21,  Fed.  Cas.  No.  16,- 
429;  United  States  v.  Clark,  46  Fed.  633; 
United  Statee  v.  Eagan,  30  Fed.  609;  United 
States  V.  Benson,  31  Fed.  806;  Southern  F. 
Co.  V.  Rauh,  I  C.  C.  A.  416,  7  U.  S.  App.  84, 
49  Fed.  698;  Crowley  v.  United  States,  194 
U.  S.  461,  48  L.  ed.  1075,  24  Sup.  Ct.  Rep. 
731 J  Kie  V.  United  States,  27  Fed.  351; 
United  States  t.  Reid,  12  How.  361,  13  L. 
ed.  1023. 

A  grand  jury  or  a  petit  jury,  disqualified 
from  acting  in  the  state  court,  would  nec- 
essarily be  disqualified  upon  the  same 
grounds  from  acting  in  the  Federal  court. 

People  T.  Hanstead,  135  Cal.  149,  67  Pac. 
763;  State  t.  Oabome,  61  Iowa,  330,  16 

the  remission  of  the  remainder  of  a  sen- 
tence, a  part  having  been  served,  and  liber- 
ating the  convicted  person  upon  payment 
of  costs,  was  held  to  remove  the  incom- 
petency as  a  witness  which  attached  to  the 
conviction.  The  court,  however,  seems  to 
have  regarded  the  grant  as  in  efTect  a  full 
pardon,  it  being  said  that,  as  it  is  by  the 
sentence  that  the  disability  attaches,  the 
remission  thereof  would  remove  the  dis- 
ability, it  not  being  necessary  to  remit  the 
crime  or  offense. 

So  in  Jones  v.  Harris,  1  Strobh.  L.  160, 
a  remission  of  the  remainder  of  a  term  of 
imprisonment  for  a  felony  in  terms  that  the 
prisoner  "be  forthwith  released  from  prison" 
was  held  to  be  a  pardon  which  annulled  the 
sentence  and  restored  the  competency  of  the 
convict  to  testify  aa  a  witness. 

And  in  People  v.  Pease,  3  Johns.  Cas.  333, 
it  was  held  that  competency  to  testify  was 
restored  to  a  convicted  felon  by  a  pardon, 
although  the  pardon  contained  a  proviso 
that  it  was  not  to  be  construed  as  relieving 
from  the  disabilities  arising  from  the  con- 
viction and  sentence,  but  only  from  the  im- 
prisonment; it  being  said  that  the  proviso 
was  repugnant  to  the  pardon  itself,  and 
ought  toerefore  to  be  rejected. 

And  it  has  been  held  that  mere  irregu- 
larities and  omissions  of  form  in  a  pardon 
do  not  destroy  its  elflcacy  to  restore  the  com- 
petency of  a  witness,  especially  where  the 
grant  was  the  deliberate  act  of  the  gov- 
ernor, and  there  was  no  allcj^ation  of  fraud 
or  false  pretense.  Hester  v.  Com.  85  Pa. 
139. 

Nor  is  the  restoration  to  competency  to 
testify  avoided  hy  a  mistake  in  stating  the 
offense  for  which  the  party  had  been  con- 
victed, where  the  evidence  shows  that  the 
pardon  was  for  the  ofTense  actually  com- 
mitted. Petty  v.  State,  —  Tex.  Crim.  Rep. 
— ,  65  S.  W.  917.  12  Am.  Crim.  Rep.  146. 

So  it  as  been  held  that  a  full  pardon  will 
restore  the  competency  of  a  convicted  felon 
although  the  date  of  conviction  was  incor- 
retibly  «*«*«d  therein,  if  it  is  shown  that  it 
relates  to  the  crime  for  which  the  convic- 
tion was  had.  Com.  use  rf  Lawson  v.  Ohio 
&  P.  R.  Co.  1  Grant,  Cas.  320;  Hunnieuti 
47  L.R.A.(N.S.) 


N.  W.  201;  State  v.  Gillick,  7  Iowa,  287; 
People  V.  Bright,  157  Cal.  603,  109  Pac. 
33;  People  v.  Landis,  139  Cal.  426,  73  Pac. 
153. 

A  juror  who  has  an  opinion  concerning 
the  case  is  prima  facie  disqualified. 

People  T.  Miller,  125  Cal.  46,  57  Pac. 
770;  People  v.  Wella,  100  Cal.  227,  34  Pac. 

718. 

The  indictment  is  fatally  defective. 

Miller  v.  United  States,  68  C.  C.  A.  399, 
133  Fed.  337;  United  States  v.  Van  Wert, 
195  Fed.  974;  United  States  v.  Carl],  105  U. 
S  611,  26  L.  ed.  1135,  4  Am.  Crim.  Rep.  246; 
United  States  v.  Cruikshank,  92  U.  S.  543, 
23  L.  ed.  588;  United  States  v.  Hess,  124 
U.  S.  488,  31  L.  ed.  518,  8  Sup.  Ct.  Rep. 
571;  Foster  v.  United  States,  101  C.  C.  A. 


V.  State,  18  Tex.  App.  498,  61  Am.  Rep.  330, 
on  subsequent  appeal  20  Tex.  App.  632; 
Martin  v.  State,  21  Tex.  App.  1,  17  S.  W. 
430. 

And  the  fact  that  the  pardon  was  grant- 
ed after  the  convict  had  suffered  the  entire 
punishment  imposed  upon  him  does  not 
render  a  full  pardon  any  the  less  effective 
to  restore  his  competency  as  a  witness. 
State  V.  Baptiste,  26  La.  Ann.  134;  State  t. 
Blaisdell,  33  N.  H.  388;  State  v.  Dodson, 
16  S.  C.  453;  Hunnicutt  v.  State,  18  Tex. 
App.  498,  51  Am.  Rep.  330;  Missouri,  K.  ft 
T.  R.  Co.  V.  Howell,  —  Tex.  Civ.  App.  — , 
30  S.  VV.  98.  In  this  connection  the  court  in 
State  V.  Baptiste,  supra,  said:  "We  think 
it  matters  not  whether  the  pardon  came  be- 
fore or  after  his  term  of  confinement  had 
expired.  Imprisonment  and  hard  lai>or  are 
not  the  only  punishments,  which  the  law  in- 
flicts upon  those  who  violate  its  commands. 
Besides  these  are  disabilities  which  are  the 
consequences  of  conviction,  and  which  re- 
main after  incarceration  has  ceased.  A  par- 
don is  supposed  to  be  granted  to  one  who 
has  been  improperly  convicted,  or  who  baa 
sufficiently  expiated  his  offense.  If  it  was 
only  efficacious  when  the  party  was  in 
duress,  its  effects  would  only  be  a  halfway 
relief.  The  doctrine,  now  welt  recognized 
upon  this  subject,  we  believe,  is  that  a  par- 
don gives  to  the  person  in  whose  favor  it  is 
granted  a  new  character  end  makes  of  him 
a  new  man.  When  extended  to  him  in 
prison,  it  relieves  him  and  removes  his  dis- 
abilities; when  given  to  him  after  his  term 
of  impritnnment  has  expired,  it  removes  all 
that  18  left  of  the  consequences  of  convic- 
tion,— his  disabilities." 

And  it  has  been  held  that  a  full  pardon 
restores  the  competency  to  testify  of  a  con- 
victed felon  as  to  facts  which  came  to  his 
knowledge  while  he  was  a  convict;  that  is, 
after  his  conviction  and  before  his  pardon: 
it  being  said  that  the  admission  of  the  evi- 
dence of  the  pardoned  convict  does  not  in- 
fringe the  rule  as  to  ev  poat  facto  laws. 
Thornton  v.  State.  20  Tex.  App.  619.  And  a 
full  pardon  of  the  governor  of  a  state,  al- 
though granted  after  the  serving  of  the  term 
of  imprisonment,  was  held  in  L(^n  t. 
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486,  178  Fed.  166;  United  States  t.  Louis- 
vUle  &  N.  R.  Co.  166  Fed.  986;  United 
Ststei  T.  Montgomery,  3  Savy,  644,  Fed. 
Cat.  No.  16,800;  Batchelor  T.  United  States, 
166  U.  6.  429,  39  L.  ed.  479,  15  Sup.  Ct. 
Bep.  446;  Ball  t.  United  States,  140  U.  S. 
136,  35  L.  ed.  384,  11  Sup.  Ct.  Rep.  761t 
United  States  t.  CooIc,  17  Wall.  168.  21 
L.  ed.  638;  SUte  t.  Wheeler,  8  Vt.  844, 
23  An.  Dee.  812;  State  t.  Darrah^  Houst. 
Crim.  Rep.  (Del.)  112;  Bannon  United 
States.  166  U.  S.  467,  39  L.  ed.  496,  35 
Sup.  Ct  Rep.  467,  8  Am.  Crim.  Rep.  338; 
Ptekering  t.  United  States,  2  Okla.  Crim. 
Bep.  197.  101  Pae.  128;  United  States  t. 
Staata.  8  How.  41,  12  L.  ed.  979;  Dimmit^ 
T.  United  States,  70  C.  C.  A.  141,  136  Fed. 
265;  SUte  t.  Moxley,  41  Mont.  402,  110 


Pac  S3;  Ctnn.  Finn,  108  Han.  468; 
Hodges  T.  State,  22  Tex.  App.  416,  8  8. 
W.  739;  State  t.  Perkins,  46  Tex.  10; 
Wells  y.  State,  90  Miss.  616,  48  So.  610; 
McLain,  Crim.  Law,  g  718;  State  T.  Pol- 
lock, 106  Mo.  App.  273,  79  S.  W.  980;  Mil- 
ler T.  People,  13  Colo.  166.  21  Ptte.  1026; 
State  T.  McAloon,-40  Me^  138;  Cam.  T.  M»- 
guire,  106  Mass.  469;  Com.  t.  Billings,  167 
Mebs.  283,  46  N.  E.  910;  Sault  T.  People, 
3  Colo.  App.  602,  34  Pae.  263;  Bishop, 
New  Crim.  Proe.  982,  17  Enc  PI.  ft  Pr.  804; 
People  T.  RiboiBi,  89  CaL  402,  26  Pao.  1082; 
People  T.  Rice,  78  Cal.  220.  14  Pae.  861; 
Com.  T.  Campbell,  103  Mass.  436;  State  t. 
Fink,  186  Mo.  50,  84  S.  W.  824;  Dalton  t. 
United  States,  83  C.  C.  A.  817, 164  Fed.  462; 
Evans  T.  United  States,  1S3  U.  S.  684.  38 


United  States,  144  U.  S.  303,  36  L.  ed.  443, 
12  Sup.  Ct.  Rep.  617.  to  take  away  all  dis- 
qualiflcatioQs  as  a  witness,  and  restore  his 
competency  to  testify  to  any  facts  within 
his  knowledge,  although  such  Imowledge  was 
acquired  baore  his  disqualifleation  was  re- 
moved by  the  pardon.  And  a  similar  con- 
clusion was  reached  as  against  the  objec- 
tion that  the  pardon  could  not  relate  back 
to  as  to  render  the  convict  competent  to 
testify  to  matters  intervening  between  the 
time  of  his  conviction  and  sentence  and  the 
Mrdon,  in  Missouri,  K.  &  T.  R.  Co.  v. 
Howell.  —  Tex.  Civ.  App.  — ,  80  S.  W.  08. 

And  in  Bayi  v.  Uniiied  States,  142  U.  S. 
450,  36  L.  ed.  107«,  12  Sup.  Ct.  Rep.  202, 
it  was  held  that  a  full  and  unconditional 
pardon  b^  the  President,  of  one  who  had 
been  convicted  of  larceny,  and  had  served 
his  sentence,  restored  the  competency  of  the 
felon,  although  the  pardon  was  granted 
upon  the  request  of  the  district  aUorney, 
and  for  the  express  purpose  of  restoring  the 
competency  of  the  person  pardoned  as  a 
witness.  And  see  United  States  v.  Jones, 
Bmnner,  Col.  Cas.  462,  Fed.  Cas.  No. 
15,493;  Hunnicutt  v.  State,  18  Tex.  App. 
498,  51  Am.  Rep.  330;  Martin  v.  State,  21 
Tex.  App.  1.  17  S.  W.  430;  and  Flowers  v. 
State,  —  Tex.  Crim.  Rep.  -— ,  147  S.  W. 
1162,  wherein  parous  granted  for  the  ez- 

treas  purpose  of  restoring  competenCT  were 
eld  to  have  that  effect.  And  in  Miller  v. 
State,  —  Tex.  Crim.  Rep.  — ,  50  S.  W.  704, 
the  court  went  so  far  as  to  hold  that  a 
criminal  case  was  properly  postponed  from 
one  afternoon  to  the  following  morning  in 
order  that  a  pardon  could  be  procured  by  a 
prospective  witness  who,  at  the  time  of  the 
postponement,  was  incompetent  to  testify 
Meuise  of  having  been  convicted  of  a  felony. 

And  it  bas  been  held  no  objection  to  a 
pardon  that  it  was  granted  to  avoid  a  for- 
mer decision  to  the  efTect  that  a  condi- 
tional pardon  did  not  restore  the  convict 
to  competency  as  a  witness.  Martin  v. 
State,  21  Tex.  App.  1,  17  S.  W.  430.  In  this 
ease  it  was  said  that  t^e  courts  have  no 
concern  with  the  reasons  which  actuated  tiie 
executive  to  grant  the  pardon;  that  the 
eonstitatitmal  power  of  the  governor  to 
47  LJt.A.(NM  li 


grant  pardons  is  beyond  the  control  or 
even  the  legitimate  criticism  of  the  judi- 
ciary; and  that  whatever  may  have  been 
the  reasons  for  granting  the  pardon,  the 
courts  cannot  decline  to  give  it  effect  if  li 
be  valid  upon  its  faee. 
.  But  a  pardon  of  one  distinct  offense  does 
not  make  the  pardoned  person  a  competent 
witness  where  he  has  also  been  convicted  of 
another  and  distinct  felony.  State  v.  Foley, 
15  Nev.  64,  37  Am.  Rep.  458;  Miller  v. 
State,  46  Tex.  Crim.  Rep.  59,  79  S.  W.  667, 
3  Ann.  Cas.  645.  So  it  was  held  in  Hutch- 
ins's  Case,  4  N.  Y.  City  Hall  Rec.  119, 
where  the  proposed  witness  had  been  con- 
victed in  the  month  of  June  of  three  dis- 
tinct larcenies,  that  a  pardon  reciting  a 
conviction  of  grand  larceny  in  the  month  of 
June  and  the  imposing  of  a  sentence  for 
five  years  did  not  restore  competency  to  the 
convict  to  testify,  although  the  several 
terms  of  imprisonment  amounted  in  the  ag- 
gregate to  five  years,  it  being  said  that  a 
pardon  should  recite  truly  and  with  reason- 
able certainty  the  conviction  to  which  it 
was  intended  that  it  should  apply,  and  thai 
it  could  not  justly  be  inferred  ths^  the  par- 
don in  question  was  intended  to  apply  to 
the  whole  or  either  of  the  three  specific  con- 
victions. 

And  a  proclamation  releasing  a  convicted 
felon  before  the  expiration  of  his  term,  be- 
cause of  good  behavior,  and  restoring  him 
to  "all  rignts  of  citizenship  possessed  by  him 
before  his  conviction,"  has  been  held  not  to 
be  such  a  pardon  as  would  restore  com- 
petency as  a  witness,  the  ground  being  that 
the  executive  act  neither  purported  to  re- 
move the  guilt  nor  wipe  away  the  infamy, 
but  merely  restored  rights  of  citizenship  to 
one  yet  a  convicted  felon.  People  v.  Bowen, 
43  Cal.  439,  13  Am.  Rep.  148;  Blana  v. 
Rodgers,  40  Cal.  15. 

And  it  has  been  held  that  a  pardon  does 
not  restore  competency  where  it  is  express- 
ly provided  by  statute  that  the  crime  (in 
this  case  larceny)  shall  be  deemed  infamous, 
and  that  a  conviction  shall  forever  there- 
after render  the  one  convicted  incapable  of 

fiving  testimony.  For«nan  v.  Baldwin,  24 
n.  298,  iriierein  it  was  said  that  a  pudrai 
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li.  ed.  830, 14  Snp.  Ct.  S^.  934,  9  Am.  Crim. 
Bep.  668;  Etuu  t.  United  SUtes,  1S3  U.  S. 
608.  88  L.  ed.  838,  14  Sup.  Ct.  Bep.  930; 
People  T.  Aro^  6  Cal.  207,  6S  Am.  Dec  603; 
0hitt7,  Crim,  Iaw,  170;  Willis  t.  People,  2 
lU.  401;  Shaw  T.  United  Btatei,  91  C.  a  A. 
208,  16S  Fed.  174;  United  SUtes  t.  Pearee, 
2  UcLean,  14,  Fed.  Caa.  No.  160,  20;  United 
Stetes  V.  Simmone,  96  U.  S.  360,  24  L.  ed. 
810;  Com.  t.  Filburn,  119  MaH.  297. 

TeatimiNiy  ol  the  witness  Orator  W. 
Smith  was  incompetent  for  the  reason  tliat 
tile  purported  pardons  were  inoperatlTe  and 
Toid,  and  did  not  reatore  Um  to  faia  compe- 
tent. 

8  Co.  Inst.  238  ;  8  Hawk.  P.  C.  37,  534. 
53S;  Cases  of  Pardon%  6  Coke.  18;  Domin- 
ick  T.  Bowdoin,  44  Ga.  3S7;  State  t.  Leak, 
8  Ind.  860;  Stetler's  Case,  1  Phila.  302, 
Fed.  Cas.  No.  38,380;  State  t.  Mclntire,  46 
N.  0.  (1  Jones,  L.)  1,  69  Am.  Dec.  666; 
Wharton,  Crim.  Law,  6th  ed.  405;  State  t. 
Foley,  16  Neb.  64,  37  Am.  Bep.  458;  People 
T.  Bowen,  43  CaL  439,  IS  Am.  Bep.  148; 
United  SUtes  Swift,  186  Fed.  1007; 
Perkins  t.  Sterols,  24  Pidc.  277;  McGee  v. 
SUte.  29  Tex.  App.  606.  16  S.  W. 
422;  Gaakins  T.  State,  —  Tex.  Crim.  Bep. 


restores  the  competency  where  the  disabil- 
ity is  a  consequence  of  the  judgment,  but 
not  where  the  disability  is  annexed  by  the 
express  words  of  the  statute. 

And  under  the  Tennessee  sUtute  declar- 
ing persons  convicted  of  certain  offenses  in- 
famous and  incompetent  as  witnesses  unless 
restored  to  full  citizenahip,  as  provided  by 
law  (by  petition  to  the  circuit  court  in 
Tennessee),  it  has  been  held  that  an  execu- 
tive pardon  does  not  reatore  the  competency 
of  the  person  pardoned.  Bvans  v.  State.  7 
Baxt.  12,  wherein  the  crime  was  petit  lar- 
ceny. In  reaching  this  conclusion  the  court 
adhered  to  the  rule  of  distinction  adopted 
in  Foreman  v.  Baldwin,  supra,  sUting  the 
reason  therefor  as  follows:  "The  distinc- 
tion seems  to  be  this:  that  that  part  of  the 
statute  which  declares  persons  convicted  of 
certain  offenses  infamous  and  incompetent 
as  witnesses,  notwithsUnding  it  is  part  of 
the  punishment,  is  also  a  rule  of  erldence, 
and  this  rule  of  evidence  remains  unchanged 
by  the  executive  pardon.  We  find  no  con- 
flict of  authority  upon  this  question  in  the 
elementary  writers.  .  .  .  The  purport 
of  the  authority  we  have  referred  to  is,  that 
this  is  not  interfering  with  the  constitu- 
tional power  of  the  governor  to  grant  par- 
dons. That  the  governor  may  pardon  the 
offense,  and  this  relieves  the  party  of  the 
punishment.  Still,  the  legislature  may,  in- 
dependent of  this,  upon  grounds  of  policy, 
decree  such  persons  incompetent  witnesses. 
Although  it  is  in  one  sense  a  punishment, 
it  is  a  question  in  which  others  are  inter* 
ested." 

So,  where  the  sUtute  provides  that  a  per- 
son convicted  of  perjury  "shall  not  there- 
after be  received  as  »  witness  .  .  .  un* 
47  L3.A.(N.S.) 


—i  38  S.  W.  470;  Carr  r.  SUte,  19  To. 
App.  836,  63  Am.  Bep.  395. 

Evidence  of  intent^  not  havitig  been  snf- 
flciently  pleaded,  cannot  be  submitted  to 
the  jury. 

People  T.  Gamett,  129  Cal.  364,  61  Pac 
1114;  Beasley  t.  States  39  Tex.  Crim.  Bap, 
688,  47  S.  W.  991. 

The  foreman  of  the  grand  juiy  and  the 
other  members  t^reof,  having  such  bias 
and  prejudice  prior  to  the  time  any  wit* 
nesses  were  called  and  examined  nptm 
whose  testimony  the  indictment  was  foiuid, 
were  not  competent  to  return  a  bill  against 
defendant. 

cutty,  Crim.  Law,  307;  2  Hawk.  P.  a 
chap.  26,  SI  18,  28,  83;  Bacon,  Abr.  Juries, 
4  Swabey  ft  T.  748;  Beg.  t.  Knatehbull,  1 
Salic.  150. 

Tlie  incompetem^  of  one  member  a 
grand  jury  vitiates  an  indictment,  and  a 
motion  to  quash  on  such  ground  prior  to 
plea  is  timely  and  proper. 

SUte  v.  Bowland,  36  La.  Ann.  193 ;  SUto 
V.  Jones,  8  Bob.  -  (La.)  616;  Bam^  ▼. 
SUte,  12  Smedes  ft  M.  72:  SUte  r.  Duncan, 
7  Yeig.  271;  Com.  v.  Smith,  10  Bush.  476; 
United  States  t.  Hammond.  2  Woods,  197, 

til  the  judgment  against  him  be  reversed," 
it  has  been  held  that  a  governor's  pardon  of 
the  crime  of  perjury  does  not  restore  the 
competency  of  the  convict,  even  though  the 
pardon  expressly  attempted  to  restore  him 
to  all  of  his  civil  rights,  and  the  exclusive 
power  of  pardon  was  vested  in  the  governor. 
Houghtaline  V.  Kelderhouse,  1  Park.  Crim. 
Rep.  241;  Holridge  v.  Gillespie,  2  Johns. 
Ch.  30. 

And  see  Klein  r.  Dinkgrave,  4  La.  Ann. 
640,  where  the  court  infers  that  the  hold- 
ing in  Louisiana -would  be  the  same  as  that 
in  the  cases  immediately  preceding. 

And  the  English  rule  is  that  the  King's 

fardon  would  restore  the  competency  to  tee- 
ify  as  a  witness  of  a  felon  convicted  upon 
an  information  at  common  law,  but  tnat 
where  the  conviction  was  upon  a  sUtute 
disqualifying  the  witness,  such  a  pardon 
would  not  restore  the  right  to  testify  to  the 
pardoned  person,  the  distinction  being  made 
that  in  case  of  the  statute,  it  waa  part  ni 
the  judgment  to  be  disqualified,  and  that 
therefore  the  disqualification  could  be  re* 
moved  only  by  a  reversal,  while  at  common 
law  the  disability  waa  consequential  only, 
which  would  allow  its  removal  by  pardon  of 
the  consequences.  To  this  effect  are  the  fol- 
lowing cases:  Rex  v.  Oreepe,  2  Salk.  613; 
R^.  v.  Crosby,  2  Salk.  689  (conviction  on 
information  for  libel. — held  restored  to  com- 
petency bj;  pardon);  Rex  v.  Ford.  2  Salk. 
691  (convicted  of  barratry.-^held  restored 
to  competency  by  pardon) :  Anonymous,  S 
Salk.  156  (convicted  of  perjury  under  stat- 
ute disqualifying  as  witness. — held  not  re- 
stored to  competency  by  pardon) ;  Dover  v. 
Maestaer,  5  Esp.  92  (convicted  of  perjury 
under  eommon-law  indictment^ — htU, 
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Fed.  Cas.  No.  15,284;  United  StateB'  t. 
Gak,  109  U.  8.  68,  27  L.  ed.  867,  3  Sup. 
Ct  Rep.  1. 

The  district  ftttorney,  being  of  a  different 
opinion  than  the  court,  could  not  seek  and 
get  another  indictment  by  the  same  (or  an- 
other) grand  jury  without  any  direction 
from  the  court. 

Ex  parte  Williams,  116  Cal.  512,  48  Pac. 
499;  Ex  parte  Hayter,  16  CaL  App.  214,  116 
Pae.  370;  People  t.  Hanstead,  135  CaL  149, 
67  Pac.  763. 

Mesara.  A.  I.  AfoCoraiick,  Edward  A. 
Resan,  and  Harry  B.  Andiboldf  for  the 
United  SUtes: 

The  word  "qiialificatione'*  in  S  800,  Be- 
Tiaed  Statute*,  refers  only  to  those  legal 
qualifications  which  are  necessary  in  order 
to  render  the  grand  juror  competent  to 
■it  in  any  case;  and  not  to  objections  which 
go  only  to  the  favor  In  some  particular 
case,  such  as  bias,  prejudice,  and  the  like. 

United  States  t.  WilUams,  1  Dill.  48B, 
Fed.  Cas.  No.  16,716;  United  SUtes  t. 
White,  6  Cranch,  C.  C.  457,  Fed.  Cas.  No. 
16.679;  United  SUtes  t.  Belvin,  46  Fed. 
381;  United  States  t.  Benson,  31  Fed.  896. 

TIm  fact  that  the  grand  juror  has  in- 
stored  to  competency  by  pardon) ;  Reading's 
Trial,  7  Bow.  St.  Tr.  259  (conviction  of 
treason  and  pardoned  by  King, — ^held  com- 
petent to  tesfify) ;  Femley's  Trial,  11  How. 
St.  Tr.  382  (convicted  of  outlawry  and  par- 
dmed,— testimony  admitted) ;  Crosby's 
Trial,  12  How.  SL  Tr.  1291  {pilloried  for 
libel, — ^pardon  held  to  restore  competency). 
In  some  of  the  early  English  cases,  how- 
ever, it  was  intimated  that  the  King's  paj- 
don  alone  was  not  sufficient  to  restore  a 
felon'*  competency,  but  that  if  he  was 
burned  in  the  hand,  that  acted  as  a  statu- 
tory pardon  which  restored  his  competen- 
cy to  testify.  See  Palmer's  Trial,  7  How. 
St.  Tr.  1007:  Rotdcwood's  Trial.  13  How.  St. 
Tr.  130,  and  Warwick's  Trial,  13  How.  St. 
Tr.  939. 

But  in  Pennsylvania  it  has  been  held 
(Diehl  T.  Rogers,  169  Pa.  316,  47  Am.  St. 
Rep.  908,  32  AtL  424)  that  a  fnll  pardon 
rertores  the  competency  of  a  witness  con- 
victed of  perjury  notwithstanding  the  pro- 
visions of  the  act  of  March  31,  1860,  to  the 
rffect  that  one  convicted  of  perjury  "shall 
be  forever  disqualified  from  being  a  witness 
in  any  matter  in  controversy,"  and  the  pro- 
visions of  the  act  of  May  23,  1887,  that  a 
person  convicted  of  perjury  shall  not  be  a 
omnpetent  witness  aIthouf(h  hts  sentence 
may  have  been  fully  complied  with,  §  181 
of  the  act  of  1860  providing  that  the  en- 
durance of  the  punishment  shall  have  the 
effect  of  a  pardon,  the  ground  being  that 
since  both  the  disqualification  of  the  felon 
as  a  witness  and  the  fine  and  imprisonment 
are  consequences  of  the  conviction,  the  re- 
mission of  one  is  no  more  a  violation  of  the 
sta^te  than  the  remission  of  the  other, 
and  ttierefore  that  a  full  pardon  renders  tho 
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formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused  is  no 
ground  for  a  motion  to  quash  the  indict- 
ment, or  for  a  plea  in  abatement. 

20  Cyo.  1300;  United  States  v.  Qune,  62 
Fed.  798;  People  t.  Hanstead,  135  Cal.  149, 
67  Pac.  763;  People  t.  Nortbey,  77  Cal. 
618;  19  Pac.  865,  20  Pac.  129,  8  Am.  Grim. 
Rep.  338;  State  T.  Peterson,  fll  Minn.  73, 
28  L.R.A.  324,  68  N.  W.  171, 10  Ant.  Crim. 
Rep.  422. 

The  pendency  of  two  indictments  against 
the  same  defendant,  for  the  same  offense^  is 
no  ground  for  quashing  either  one. 

Joyce,  Indictments,  g  106,  p.  123;  Bishop, 
New  Crim.  Proc.  $  770;  Com.  t.  Drew,  3 
Cush.  279;  Smith  v.  Com.  104  Pa.  339; 
State  V.  Lambert,  9  Nev.  321;  O'Meara  t. 
State,  17  Ohio  St.  516;  Miazza  v.  SUte.  36 
Miss.  613;  Com.  v.  Beiry,  5  Gray.  93; 
People  ex  rel.  Barron  v.  Monroe  Oyer  & 
Lerminer,  20  Wend.  108;  Dutton  t.  State, 
6  Ind.  633;  Com.     Murphy,  II  Cush.  472. 

In  objecting  to  the  competency  of  a  wit- 
ness on  the  ground  of  a  prior  conviction 
creating  a  disqualification,,  it  is  incumbent 
upon  the  par^  objecting  to  establish  this 
disqualification  Iqr  the  introduction  of  the 

convicted  person  a  competent  witness.  In 
reaching  this  conclusion,  the  court  criticises 
those  cases  in  which  a  distinction  is  drawn 
between  conviction  on  an  indictment  at  com- 
mon law  and  on  an  indictment  under  a  stat- 
ute which  declares  that  no  person  shall  be 
received  as  a  witness  after  conviction  there- 
under, saying  that  "all  penal  consequences 
of  crime,  whether  by  common  taw  or  by  stat- 
ute, are  equally  results  of  the  transgression 
of  the  law,  and  even  the  common-law  conse- 
qnences  are  historical^  jiresnmed  to  be  of 
statute^  origin.  There  u  no  basis  in  sound 
reason  for  including  one  and  excluding  tibe 
other  from  the  power  to  pardon." 

The  case  of  Ex  parte  Garland,  4  Wall. 
333,  18  L.  ed.  366,  which  is  cited  in  Thohp- 
80N  T.  United  States,  is  not  in  point  witli 
this  note  as  it  did  not  involve  the'  effect  of 
a  pardon  upon  the  credibility  of  a  witness, 
but  Justice  Field,  in  delivering  the  majority 
opinion,  discussed  the  general  effect  of  a 
full  presidential  pardon,  in  the  following 
language,  which  is  of  interest  here:  "X 
pardon  reaches  both  the  punishment  pre- 
scribed for  the  offense  and  the  guilt  of  the 
offender;  and  when  the  pardon  is  full,  it 
releases  the  punishment  and  blots  out  f>f 
existence  the  guilt,  so  that,  in  the  eye  of 
the  lav.  the  wender  is  m  innocent  u  If 
he  had  nerer  committed  the  offense.  If 
granted  before  conviction,  it  prevents  any 
of  the  penalties  and  disabilities  consequent 
upon  conviction  from  attaching;  if  granted 
after  conviction,  it  removes  the  penalties 
and  disabilities,  and  restores  him  to  all 
.his  civil  rights;  it  makes  him,  as  it  were.' 
a  new  man,  and  gives  him  a  new  credit  and 
capadtiy.**  G.  J.  0. 
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record  of  conviction.  This  is  the  only  way 
of  establishing  this  fact. 

United  States  t.  Sims,  161  Fed.  1008; 
Greenleaf,  Ev.  §  375;  1  Wigmore,  Ev.  6 
621;  United  States  v.  Keverson,  1  Mackcy, 
152;  Harless  t.  United  States,  34  C.  C.  A. 
400,  92  Fed.  353;  Hopt  v.  Utah,  110  U.  8. 
674,  687.  28  L.  ed.  262,  267,  4  Sup.  Ct. 
Rep.  202,  4  Am.  Crim.  Rep.  417. 

The  first  conviction  and  sentence  recited 
did  not  disqualify  the  person  sentenced.  It 
was  a  misdemeanor,  and  not  crimen  falsi. 

United  States  v.  Lancaster,  2  McLean, 
431,  Fed.  Cas.  No.  16,  556;  Ex  parte  Wilson, 
114  U.  8.  417.  29  L.  ed.  89.  5  Sup.  Ct  Rep. 
936,  4  Am.  Crim.  Rep.  283;  United  States 
V.  Sims,  161  Fed.  1008. 

A  pardon  should  he  construed  most  strict- 
ly against  the  state,  and  in  favor  of  the 
person  pardoned. 

Redd  V.  State.  65  Ark.  476,  47  S.  W.  119; 
Osbom  V.  United  States.  91  U.  S.  474,  478. 
23  L.  ed.  388,  389. 

If  it  is  possihle  to  show  that  the  pardon 
was  intended  to  cover,  and  does  cover,  the 
offense  of  which  defendant  was  convicted, 
the  pardon,  if  in  other  respects  valid,  is 
sufficient. 

Lee  v.  Murphy,  22  Gratt  789>  12  Am. 
"Rep.  S68. 

Gilbert,   Circuit  Judge,  deUvend  the 

opinion  of  the  court: 

The  plaintiff  in  error,  an  attorney  at  law, 
practising  at  Los  Angeles,  California,  de- 
fended Orlando  F.  Altorre  in  a  case  in  which 
Altorre  was  indicted  for  stealing  $15,000 
in  currency .  from  the  mails  of  the  United 
States.  Altorre  was  employed  in  the  reg- 
istry division  of  the  postoffice  at  Los  Ange- 
les. In  June.  1909.  he  stole  from  the  mail 
two  packages  of  currency  which  had  come 
into  his  possession  as  registry  clerk,  one 
containing  $10,000  and  the  other  $5,000. 
Altorre  was  convicted  on  the  indictment  for 
stealing  from  the  mails,  also  on  an  indict^ 
ment  for  perjury,  and  was  sentenced  to 
serve  a  term  of  two  years  in  Leavenworth 
and  pay  a  fine  of  $1.  In  July,  1910,  the 
plaintiff  in  error  was  indicted  by  the  Fed- 
eral grand  jury  at  Los  Angeles,  indictment 
Xo.  268,  charging  him  with  having  un- 
lawfully received  and  concealed,  and  assist- 
ed Altorre  in  concealing,  the  money  above 
referred. to.  Shortly  afterwards,  in  order 
to  avoid  objections  which  had  been  made 
to  the  indictment,  a  second  indictment.  No. 
295,  was  returned  against  the  plaintiff  In 
error  and  his  wife,  and  on  that  indictment 
he  was  convicted. 

Error  is  assigned  to  the  refusal  of  tho 
trial  court  to  quash  indictment  No.  295. 
The  motion  is  based  on  two  grounds,  the 
Tirst  of  which  is  tiiat.  prior  to  flndioc  and 
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returning  the  same  the  grand  jury  had 
found  and  presented  indictment  No.  268 
against  the  plaintiff  in  error  and  Etta  M. 
Thompson,  his  wife,  accusing  th«n  and  each 
I  of  them  with  the  identical  offense  embraced 
in  indictment  No.  295,  and  that  the  defend- 
ants in  indictment  No.  268  had  been  ar- 
raigned and  had  entered  their  pleas,  and  tha 
trial  had  been  set  for  a  day  certain. 

The  contention  is  that  under  the  law  of 
California,  which  it  is  said  became  the  rule 
of  practice  for  the  Federal  courts  in  that 
state,  a  grand  jury  which  has  once  indicted 
a  defendant  is  disqualified  to  bring  in  a 
second  indictment  against  him,  charging 
him  with  the  same  offense.  Assuming,  for 
the  purpose  of  this  discitssion,  that  §  800 
of  the  Revised  Statutes  (U.  8.  Comp.  Stat. 
1901,  p.  623),  which  provides  that  jurors 
to  serve  in  Federal  courts  "shall  have  the 
same  qualifications  ...  as  jurors  of 
the  highest  court  of  law"  in  the  state  where 
they  are  to  serve,  is  applicable  to  the  case, 
we  turn  to  the  statutes  and  decisions  of 
California  for  light  upon  the  question 
whether  the  grand  jury  was  disqualified  to 
^hring  in  the  second  indictment.  Counsel 
for  plaintiff  in  error  cite  three  decisions; 
People  V.  Hanstead,  135  Cal.  149,  67  Pac. 
763;  People  v.  Bright,  167  Cal.  663,  109 
Pac.  33;  People  v.  Landis,  139  Cal.  426,  73 
Pac.  163.  The  two  cases  last  named  are 
not  in  point,  but  People  v.  Hanstead  holds 
distinctly  in  accordance  with  the  contention 
of  the  plaintiff  in  error.  That  was  a  de- 
cision by  a  department  of  the  supreme 
court,  and  it  runs  directly  counter  to  a 
former  decision  of  that  court  in  banc,  re- 
ported in  People  v.  Northey.  77  Cal. 
618,  19  Pac.  865,  20  Pac.  129,  8  Am. 
Crim.  Rep,  338.  The  opinion  in  the  Han- 
stead Case  takes  no  note  of  the  Northey 
Case,  and  the  court  would  seem  to  have 
overlooked  the  decision  in  that  case.  The 
practice  in  the  state  of  Caliiomia, 
therefore,  cannot  be  said  to  be  settled  in 
favor  of  the  proposition  for  which  the 
plaintiff  in  error  contends.  It  is  to  be  ob- 
served that  all  of  the  decisions  of  the  su- 
preme court  of  California  above  cited  were 
rendered  prior  to  the  change  in  §  1008  of 
the  Penal  Code,  which  was  made  in  1905 
(Stat  1905,  p.  773).  That  section,  prior  to 
the  amendment,  provided  that,  if  a  de- 
murrer were  sustained  to  an  indictment,  it 
was  a  bar  to  another  prosecution  for  the 
same  offense,  unless  the  court,  being  of  the 
opinion  that  the  objection  to  which  the  de- 
murrer was  allowed  might  be  avoided  in  a 
new  indictment,  "directs  the  case  to  be  sub- 
mitted to  another  grand  jury."  The  section 
as  amended  substitutes  for  the  last  clause 
the  following:  "Directs  the  case  to  be  sub- 
mitted to  fhe  same  or  another  grand  Jury,** 
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— thereby  declaring  the  lav  of  the  state  to 
be  that  a  grand  jury  vhich  had  once  found 
an  indictment  against  a  defendant  was  not 
disqualified  to  find  a  second  indictment 
against  him  upon  the  same  facts, — a  wise 
provision  of  law,  and  we  may  well  wonder 
why  it  should  ever  have  been  held  other- 
wise, aa  no  substantial  reason  Is  apparent 
why  a  grand  jnry,  after  having  once  found 
an  indictment  which  is  discovered  to  be  de- 
fective in  form,  may  not,  upon  the  infor- 
mation which  it  has  acquired,  and  with  the 
same  conviction,  based  upon  that  infor- 
matitm,  that  the  defendant  should  be 
brought  to  trial,  present  a  see(ntd  indict- 
jnmt  for  the  same  ofTense. 

The  second  ground  of  the  motion  to  quash, 
which  was  that  there  were  pending  two  in- 
dictments  against  the  defendant  for  the 
same  offense^  is  not  sustainable.  It  is  not 
supported  by  any  citation  of  authority, 
probably  for  the  reason  that  none  could  be 
found.  In  O^eara  v.  SUte,  17  Ohio  St. 
616,  the  court,  referring  to  a  similar  con- 
tention, said:  "We  know  of  no  such  law. 
The  last  indictment  is  as  valid  as  the  first. 
Two  indictments  for  the  same  offense  are 
often  pending  at  the  same  time.  The  state 
can  only  proceed  upon  one  of  them,  but  may 
elect  upon  which  it  will  proceed." 

The  same  was  held  in  Smith  v.  Com.  104 
Pa.  330;  Com.  t.  Drew,  8  Cuah.  278;  Dat- 
ton  T.  State.  S  Ind.  683;  and  State  v. 
Lambert.  9  Ncr.  821. 

It  is  contended  that  the  court  erred  in 
overruling  the  demurrer  to  the  indietment» 
that  the  indictment  ia  faulty,  in  that 
it  fails  to  charge  the  iatoit  with  which 
the  money  was  received,  or  from  whom 
it  was  concealed,  or  the  name  of  the 
owner  thereof.  Tlie  defendant  was  in- 
dieted  under  |  6470  of  the  Bevised  Stat- 
utes (U.  S.  Comp.  Stat.  1901.  p.  8898), 
iriiieh  provides  that  "any  person  who  shall 
faiiy>  reoeiv^  or  coneeal,  or  aid  In  bnying. 
nerving,  or  ooncealiag  .  .  .  any  bank 
note,  bank  post  bill,  bill  of  ocehang^ 
.  .  .  knowing  any  sneh  artlete  or  thing 
to  have  been  stolen  or  *ni*>^M  from  the 
mail  or  out  of  any  poftoffieo  ...  shall 
be  puniahable,**  etc. 

The  indictment  eharges  tiiat  the  defend- 
ant did  wilfully,  knowingly,  unlawfully, 
and  felonionsly  reeeive  from  Altorre  the 
bank  notes  which  were  therein  described, 
and  states  ths  value  tiimof.  and  eharges 
that  th«fy  had  been  knowingly,  nnlawfnUy, 
and  feloniously  stolen  and  taken  and  car- 
ried aw^  from  the  mails  of  the  United 
Stetes  in  a  post<Aee  oi  the  United  States 
at  los  Angdes,  by  the  said  Altorre,  and 
Oat  the  defendants  at  tba  time  and  place 
of  reeoving  and  concealing,  and  aiding  in 
ooBce^ing,  said  arttdea,  Imew  the  same  to 
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have  been  unlawfully  and  feloniously 
stolen,  taken,  and  carried  away  from  the 
mails  of  the  United  States.  These  alle- 
gations clearly  import  that  the  conceal- 
ment by  the  defendants  was  criminal,  and 
done  with  an  unlawful  intent,  and  tliey 
cover  all  the  elements  of  the  crime  which 
is  described  in  §  5470.  The  purpose  of  the 
statutes  (§§  6467-6470,  U.  S.  Comp.  Stat. 
ISOl,  pp.  3691-3693)  is  to  protect  the  mails 
against  plundering,  pilfaing,  or  other 
interference  or  meddling  with  thdr  con- 
tents. 

In  prosecuting  offenders  for  violation  of 
§§  6467,  6469,  and  6470,  it  is  not  necessary 
to  all^  in  the  indictment  or  to  prove  on 
the  trial  all  the  essential  ii^edients  of  the 
crime  of  larceny.  United  States  v.  Falken- 
hainer  (C.  C.)  21  Fed.  624;  United  States 
V.  Jolly  (D.  C.)  37  Fed.  108;  United  States 
V.  Atkinson  (D.  C.)  34  Fed.  316;  United 
States  V.  Trosper  (D.  C.)  127  Fed.  476; 
Bowers  v.  United  States,  78  a  C.  A.  108, 
148  Fed.  379. 

It  is  assigned  as  error  that  upon  the 
examination  of  Maude  J.  Matthem,  a  wit- 
ness for  the  government  as  to  certain  al- 
If^ed  automobile  transactions  occurring 
after  the  commission  of  the  acts  charged 
in  the  indictment,  the  court  overruled  the 
objeotions  of  plaintiff  in  error  to  the  fol- 
lowing question:  *^iU  you  state  what 
happened  at  the  time  ttiey  came  in  to 
negotiate  with  yout"  The  bill  of  excep- 
tions informs  us  that,  after  the  ohjeotions 
were  ovemUed,  the  witness  was  allowed  to 
testify  "in  support  of  the  eharges  set  forth 
in  said  indictment,  and  particularly  with 
reference  to  said  alleged  automobile  trans- 
actions occurring  after  the  commission  of 
the  allied  offense.**  None  of  the  evidence 
Is  etmtiuned  in  the  bill  of  exc^tums,  and 
we  have  no  means  of  knowing  that  any 
testimony  so  given  was  injurious  to  tiw 
plaintiff  in  error  or  beneficial  to  the  cause 
ai  the  government.  In  the  absence  of  such 
a  showing,  no  error  will  be  presumed. 
These  remarks  are  applicable  also  to  the 
errw  assigned  to  the  admission  of  testi- 
mony (rf  Frank  8.  Button.  Also  to  tiie  as- 
signment that  the  court  erred  In  permitting 
Jackson  F.  Durlin,  deputy  marshal,  to 
identify  "plaintiff's  exhibit  14,  consisting 
of  the  top  <d  a  jar,"  and  to  the  denial  <rf 
the  motion  to  strike  out  the  testimony  of 
the  witness  with  reference  to  finding  the 
same,  on  the  ground  tiiat  it  occurred  more 
than  a  year  after  the  matter  charged  in  the 
indictment.  We  have  no  means  of  know- 
ing how  the  evidence  could  possibly  have 
tended  to  incriminate  or  prejudice  the 
plaintiff  in  error. 

It  is  assigned  as  error  that  the  court  ex- 
cluded testimony  proposed  to  be  adduced  by 
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Geaner  .Williams,  to  show  that  the  plain- 
tiff in  error,  after  bis  arrest,  consulted  the 
witneas,  who  vaa  un  attorney,  and  sought 
his  advice  as  to  what  to  do  under  the 
circiunstances,  and  informed  him  that  he, 
the  plaintiff  in  error,  did  not  know  that 
the  money  was  stolen,  and  inquired  whether 
or  not  he  could  bring  a  suit  and  bring  in 
the  bank  which  claimed  to  own  the  money, 
the  insurance  company,  Altorre,  and  all 
other  parties  interested  in  it,  to  determine 
to  whom  the  money  belonged,  and  that  the 
witness  advised  him  that  he  could  not  do 
so,  that  he  would  be  betraying  the  secrets 
of  his  client.  This  testimony  was  clearly 
incompetent.  To  prove  the  statements 
made  to  Williams  would  be  to  show  only 
the  self-serving  declarations  of  the  plain- 
tiff in  error,  made  after  be  had  been  arrest- 
ed and  charged  with  the  crime  of  which  he 
was  Bubsequeently  convicted. 

Altorre  was  called  as  a  witness  for  the 
government.  His  testimony  was  objected 
to  on  the  ground  that  he  had  been  con- 
victed of  perjury  and  sentenced  therefor. 
The  witness  produced  a  pardon  which  he 
testified  he  had  received  and  accepted.  It 
was  dated  March  21,  1911,  was  signed  by 
the  President,  and  it  pardoned  Altorre  of 
the  crime  of  perjury  and  also  of  the  crime 
of  embezzling  the  money  which  the  plain- 
tiff in  error  was  charged  with  concealing. 
He  produced  also  a  pardon  of  date  Sep- 
tember 28,  1911,  pardoning  him  of  the  of- 
fense of  feloniously  stealing,  taking,  and 
carrying  away  certain  articles  of  value  from 
a  mail  bag  of  the  United  States,  in  viola- 
tion of  §  6467.  The  objection  was  made  to 
the  first  pardon  that  it  was  not  full  and 
e<Hnplete,  and  to  the  second  pardon  that  it 
was  incompetent,  iirelevant,  and  immateri- 
al, and  that  no  proper  foundation  had  l>een 
made  for  its  introduction.  The  bill  of  ex- 
ceptions then  recites  that  the  objections  to 
the  introduction  of  the  pardons  were  over- 
ruled, to  which  exception  was  taken,  and 
thereupon  the  witness  was  allowed  to 
testify  "in  support  of  the  charges  set  forth 
in  said  indictment."  The  contention  is 
that  it  does  not  appear  that  the  witness 
was  the  same  person  as  the  person  named 
in  the  pardons,  that  the  pardons  did  not 
pardon  any  offense,  hut  pardoned  the  of- 
fender, and  that  the  pardons  failed  to  set 
forth  the  indictment  and  conviction  for  the 
offense  committed  against  the  United 
States. 

There  is  no  merit  in  any  of  these  objec- 
tions. The  witness,  bearing  the  name  of 
the  person  named  in  the  pardons,  testified 
that  he  had  received  the  pardons  and  ac- 
cepted them.  That  waa  tnflkient  to  Iden- 
tify him. 

The  pardons  were  fall  and  complete^  and 
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their  effect  in  law  was  to  remove  penalties 
and  disabilities,  and  restore  the  witness  to 
his  full  rights.  Said  the  court  in  Ex  parte 
Garland,  4  Wall.  333,  380,  18  L.  ed.  366, 
360:  "It  makes  bim,  as  it  were,  a  new 
man,  and  gives  him  a.  new  credit  and  «a- 
paoity." 

As  to  the  objection  that  no  proper 
foundation  was  laid  for  the  introduction 
of  the  pardons,  it  is  sufficient  to  say  that 
the  record  is  silent  in  that  respect,  and  it 
will  be  presumed  that  it  was  shown,  or  that 
the  court  took  judicial  notice,  that  tiie 
pardons  related  to  the  particular  judg- 
ments under  which  Altorre  had  been  con- 
victed in  that  court  of  violation  of  8  6467 
and  of  perjury,  for  each  pardon  contained 
the  date  of  the  conviction  and  sentence,  and 
named .  the  court  in  which  the  judgment 
was  rendered. 

Error  is  assigned  to  certain  instructions 
of  the  court  to  the  jury.  The  hill  of  excep- 
tions contains  none  of  the  evidence,  nor 
does  it  purport  to  contain  the  whole  of  tho 
instructions.  For  these  reasons  we  might 
properly  decline  to  enter  into  a  considera- 
tion of  these  assignments.  But,  assuming 
that  the  whole  of  the  instructions  are  be- 
fore us,  we  find  no  substantial  merit  in  any 
of  the  objections  that  are  raised  thereto. 

For  exBjnple,  error  is  assigned  to  the  fol- 
lowing: "The  court  has  been  request^  to 
instruct  you  on  the  law  with  reference  to 
accomplices,  especially  as  affecting  the 
testimony  of  Mrs.  Anna  White  and  Or- 
lando F.  Altorre,  and  you  are  accordingly 
instructed  that  accomplices  are  competent 
witnesses,"  etc. 

The  objection  made  to  this  is  that  the 
court  characterized  the  witnesses  as  ac- 
complices, whereas  the  question  whether 
they  were  such  was  to  be  determined  by  the 
jury.  It  is  clear,  however,  from  the  open- 
ing sentences  of  the  instruction,  that  it  was 
given  in  compliance  with  the  request  of  the 
plaintiff  itl  error,  and  that  the  witnesses 
were  designated  accomplices  in  the  request; 
for  it  appears  in  a  requested  Instruction 
which  the  court  refused  to  give  that  the 
plaintiff  in  error  requested  the  following; 
"If  the  testimony  of  Mrs.  Anna  White  is 
to  be  believed  at  lUl,  she  was  what  is  known 
in  the  law  as  an  accomplice,"  etc. 

Again,  after  quoting  a  lengthy  sentence 
from  the  instructions,  the  plaintiff  in  error 
asserts  that  there  should  have  been  a  few 
words  added  by  way  of  qualification.  If 
he  thought  that  those  words  were  a  neces- 
sary qualification  of  the  instructions,  he 
should  have  directed  the  attrition  of  the 
court  to  their  omission.  As  it  was,  all  that 
the  bill  of  exceptions  shows  is  that  the  d»> 
fendant  took  an  exception,  and  the  excep- 
tion waa  allowed  to  the  whole  of  an  in- 
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■irnction  which  InvolTed  a  wunbeT  of 
propoaitions,  in  none  of  which,  in  our  jndg- 
Bent,  was  there  any  error. 

It  ii  unnecessary  to  go  into  further  de- 
tail, or  to  enter  into  a  further  discussion 
of  the  numerous  assignments  of  error  to 
the  refusal  of  the  court  to  grant  requested 
instmettonB.  We  find  no  error  in  any  of 
them. 

Judgnmt  la  affirmed. 


MASSACHUSETTS   SUPREME  JUDI- 
CIAL COURT. 

JOSEPH  RITTENBERO 

  V.   

ISWIN  L.  SBOTH. 

(214  Mass.  348,  101  N.  E.  989.) 

Witness  —  oonTictlon  of  concealment  of 
property  —  effect  on  crediliillty. 

1.  Conviction  for  fraudulently  concealing 
prf>pcriy  fran  a  tnutee  in  bankmptcy  may 
IM  giren  in  evidence  to  affect  the  credibility 
of  a  witness,  under  a  atatnte  providing  that 
conviction  for  crime  may  be  shown  to  af- 
fect credibili^. 

Same  —  effect  of  ccmimntation  of  sen- 
tence. 

2.  Commutation  of  a  sentence  for  crime 
does  not  prevent  the  introduction  of  the 
conviction  in  evidence,  to  affect  the  eredibil- 
ify'of  the  convict  as  a  witness. 

(Hay  19,  1913.) 


EXCEPTIONS  by  defendant  to  rulings 
of   the   Superior   Court   for  Suffolk 
County  made  during  the  trial  of  an  action 
brought  to  recover  back  a  deposit  on  ac- 
oount  of  a  stable  trade,  which  resulted  in 
a  verdict  for  plaintiff.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Irish  &  George  for  defendant. 
Mr.  Elisha  Greenhood,  for  plaintiff: 
Plaintiff  was  induced  to  enter  into  the 
contract  by  fraudulent  representation  of 
the  defendant.   Blisa  v.  Thompscm,  4  Mass. 
48S;  Dana  v.  Kemhle,  17  Pick.  646. 

At  emnmon  law,  one  oravietad  of  fdony 
in  our  state  oourts  was  an  incompetent 
witness,  bnt  in  1822,  howeror^  in  Com.  t. 
Green,  17  Mass.  617,  it  was  held  that  such 
a  oonviotion,  except  \fy  a  court  of  Maasa- 
cbusetta,  did  not  render  a  witness  incom- 
petent in  our  courts. 

Logan  V.  United  States,  144  U.  8.  303, 
36  L.  ed.  443,  12  Sup.  Ct.  Rep.  617;  Sims 
V.  Sims,  75  N.  Y.  466;  Langdon  t.  Evans, 
3  Mackey,  1;  Utley  v.  Merrick,  11  Met. 
304;  30  Am.  &  Eng.  Enc.  Law,  1086;  Hoff** 
man  v.  Coster,  2  Whart.  463. 

The  refusal  to  rule  that,  "if  the  plaintiff 
had  reasonably  available  means  for  asoer. 
taining  the  truth"  as  to  the  misrepresen- 
tations,  "be  could  not  impeach  the  trans- 
action," was  correct. 

David  T.  Park,  103  Mass.  601;  Bowen  t. 
Carter,  124  Mass.  420;  Lewis  t.  Jewell,  161 


Vote,  —  Pardon  or  commutation  a»  af- 
fetttng  proof  of  convUJtion  to  im^peach 
ered<MU<v  of  loMiiess. 

As  to  competency  of  convict  witness  as 
affected  1^  pardon  or  commutation  of  sen- 
tence, see  note  to  Thompson  v.  United 
Statee,  ante,  206. 

While  it  is  the  general  rule  that  the  fact 
that  a  vritnesB  has  been  convicted  of  crime 
OMjy  be  brought  out  as  bearing  on  his  credi- 
bility, where  the  crime  amounts  to  a  felony, 
or  ia  infamous  in  its  nature  and  involves 
moral  turpitude  (see  40  Cyc.  2607),  it  is 
only  with  the  effect  upon  the  rule  of  a  par- 
don or  commutation  that  the  present  note  is 
concerned. 

Upon  the  question  thus  presented,  the 
true  rule  seems  to  be  that  the  conviction 
may  be  shown  in  evidence  although  a  full 
^uvon  has  been  granted ;  that  the  question 
of  credlbilify  is  for  the  jury;  but  that  the 
facts  connected  with  the  issuing  of  the 
pardon  shoald  also  be  shown. 

Thus,  it  has  been  held  that  after  pardon 
of  one  convicted  of  an  infamous  crime,  the 
fact  of  conviction  may  still  be  urged  as 
affecting  the  pardoned  person's  credibility. 
Werner  v.  State,  44  Ark.  122;  Wormley  v. 
States  —  Tex.  Grim.  Bep.  — ,  143  8.  W.  61S; 
Perry  v.  State,  —  Tex.  Crim.  Rep.  — ,  156 
S.  W.  263.  And  in  sneh  case  it  has  been 
held  that  the  fact  of  conviction  may  be  con- 
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sidered  by  the  jury  in  determining  the 
credit  to  be  given  the  testimony  of  the  per- 
son pardouM.  United  States  v.  Jones, 
Brunner,  Col.  Gas.  462,  Fed.  Cas.  No.  16.493 ; 
Werner  v.  State,  supra;  Dou^ss  t.  State, 
—  Tex.  Crim.  Rep.  — ,  33  8.  W.  228. 

So,  in  Bennett  v.  State,  24  Tex.  App.  73, 
6  Am.  St.  Rep.  876,  6  S.  W.  627,  it  was 
held  ttiat,  although  a  pardon  restores  a  per- 
son's competency,  his  conviction  may  still 
be  shown  in  evidence;  that  the  question  of 
credibility  was  not  taken  from  the  jury  by 
the  pardon;  and  that  it  was  not  error  for 
the  court  to  refuse  to  prevent  the  attorney 
from  arguing  that  the  witness,  notwith- 
standing the  pardon,  was  entitled  to  no 
credit  on  account  of  his  former  conviction. 

And  in  Wallamet  R.  T.  Co.  v.  Oregon  S. 
N.  Co.  Fed.  Cas.  No.  17,106,  in  holding  that 
a  pardon  does  not  full^  restore  the  credit 
of  a  pawn  convicted  of  an  infamous  crime, 
the  court  said:  "It  is  admitted  that  the 
fact  of  his  conviction  affects  his  credibility, 
but  it  is  claimed  that  his  subsequent  pardon 
by  the  President— February  27,  1869 — .re- 
stores it.  No  authority  has  been  cited  for 
this  novel  proposition ;  and  it  is  wholly  con- 
trary to  the  nature  and  reason  of  the  mat- 
ter. If  the  pardon  established  his  inno- 
cence with  the  same  degree  of  certain^  that 
the  conviction  did  his  guilt,  then  it  would 
follow  that  his  credibility  was  thereby  re- 
stored.  But  nothing  short  of  this  can  give 

Digitized  byGoOglC 


21f 


UASSACHUSEXTS  SUPSEUE  JUDICIAL  C90UBT. 


Hms.  34S,  21  Am.  St.  Sep.  45A,  24  N.  K 
62;  HoUt  T.  Btewart,  161  Maw.  516,  42 
Am.  St.  Rep.  442,  37  N.  £.  756;  Arnold  t. 
Teel.  182  Mass.  1,  64  N.  E.  413;  Savage  T. 
Stevens,  126  Mass.  207 ;  Parker  t.  Moulton, 
114  Mass.  99,  19  Am.  Rep.  315;  Veaaey 
T.  Doton,  3  Allen,  380;  Poland  v.  Brownell, 
131  Mass.  138,  41  Am.  Rep.  215;  Deming 
T.  Darling,  148  Mass.  604,  2  L.R.A.  743, 
20  K.  E.  107;  Nowlan  T.  Cain,  3  Allen, 
261. 

The  refusal  to  rule  that  the  plaintiff 
"waived  the  misrepreeentatioDB,"  if  he  knew 
of  them  before  March  1,  "and  was  willing 
to  carry  out  the  contract,"  was  correct. 

Weeks  v.  Currier,  172  Maes.  63,  61  N.  E. 
416;  Bums  t.  Dockray,  156  Mass.  136,  30 
N.  E.  551;  Handforth  v.  Jackson,  160  Mass. 
149,  22  N.  E.  634;  Wilkinson  t.  Blount 
Mfg.  Ca  160  Mass.  376,  47  N.  E.  1020; 
Lincoln  Gay,  164  Mass.  637,  40  Am.  St. 
Rep.  480,  42  N.  E.  05;  Plumer  v.  Lord, 
9  Allen,  455,  85  Am.  Dee.  773. 

it  such  effect.  But,  aa  a  matter  of  fact, 
a  pardon  by  the  President  ia  no  proof  of 
the  innocence  of  the  party  receiving  it,  al- 
though it  may  have  been  granted  upon  the 
belief  or  Impreeaion  that  the  party  was  not 
or  might  not  be  gnilty.  It  ia,  or  certainly 
was  at  the  date  of  this  pardon,  an  m  parte 
proceeding,  taken  upon  the  parte  state- 
ments, representations,  and  solicitations  of 
sympathizing  friends  and  interested  and  un- 
informed parties,  and  cannot  be  said  to 
prove  anytning  except  its  own  existence  and 
the  fact  that  the  party  was  entitled  to  have, 
or  had  the  influence  requisite  to  procure, 
the  application  of  the  executive  clemency  to 
his  case.  A  pardon  does  not  profess  to  be 
a  reversal  of  the  judgment  of  conviction, 
but  only  a  relief  from  the  punishment  im- 
posed by  it.  In  every  other  respect  the 
judgment  stands  as  if  ne  pardon  had  been 
granted." 

And  in  Curtis  v.  Cochran,  60  N.  H.  242, 
it  was  again  held  that  evidence  of  the  con- 
viction 3  an  infamous  crime  may  be  ad- 
mitted upon  the  .  question  of  the  convict's 
credit  as  a  witness,  under  a  statute  provid- 
ing that  the  record  of  such  a  conviction  may 
be  used,  and  this  notwithstanding  a  pardon 
may  have  been  granted.  In  this  connection 
it  was  said:  ''The  conviction  is  an  im- 
peachment and  condemnation  of  his  general 
character  for  truth.  A  pardon  ia  not  pre- 
sumed to  be  granted  on  the  ground  of  in- 
nocence  Or  total  reformation.  ...  It 
removes  the  disability,  but  does  not  change 
the  common-law  principle  that  the  convic- 
tion of  an  infamous  offense  is  evidence  of 
bad  character  for  truth.  The  general  char- 
acter of  a  person  for  truth,  bad  enough  to 
destroy  his  competency  ae  a  witness,  must 
be  bad  enough  to  affect  his  credibility  when 
hia  competency  is  restored  by  the  executive 
or  legiriative  branch  of  the  government." 
And  following^  Curtis  Cochran,  supra,  it 
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Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  witness,  and  for  the 
purpose  of  affecting  his  credibility  the  de- 
fendant offered  a  record  of  the  United 
States  circuit  court  showing  the  plaintiff's 
conviction  for  fraudulently  and  luiowingly 
conMaling  from  one  Percy  A.  Atherton, 
trustee  in  bankruptcy,  certain  personal 
property  belonging  to  <Hie  Jacob  Kerrch, 
and  bis  sentence  to  a  term  of  fifteen 
months  in  the  Jail  at  East  Cambridge.  The 
plaintiff  objected  and  offered  a  certificate 
duly  made  showing  that  after  the  plaintiff 
had  served  a  part  of  his  sentence  tiie  same 
was  commuted  by  the  President  to  expire  at 
once,  and  that  he  was  released.  Hie  de- 
fendant objected  to  tbe  certificate  that  it 
was  not  a  pardon.  But  the  court  admitted 
it,  and  excluded  tbe  record  of  conviction. 
The  defendant  excepted.  We  think  that  the 
record  should  have  been  admitted. 

By  Rev.  Laws,  chap.  175,  §  21,  it  is  pro- 
vided that  "the  conviction  d  a  witness  of 


was  held  in  Territory  v.  Chavez,  8  N.  M. 
528,  45  Pac  1107,  that  a  pardon,  although 
restoring  a  convict's  competency,  does  not 
restore  bis  credit. 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gibson, 
42  Tex.  Civ.  App.  306,  93  8.  W.  460,  it  was 
held  that  the  fact  that  a  witness  had  been 
convicted  of  a  felony  could  be  shown  in  im- 
peachment of  his  credibility,  notwithstand- 
ing his  competency  to  testify  bad  been  re- 
stored by  pardon. 

And  in  Dudley  v.  State,  24  Tex.  App. 
163,  5  S.  W.  649,  it  was  held  that  tbe  con- 
viction of  a  witness  on  a  felony  charge  could 
properly  be  shown  in  evidence  as  affecting 
the  credibility  of  such  witness,  although  a 
conditional  pardon  had  been  granted. 

In  Sisson  v.  Yost,  58  Hun,  COO,  .35  N.  Y. 
S.  R.  136,  12  N.  Y.  Supp.  373,  whore  the 
credibility  of  a  witness  was  attacked  by 
showing  a  conviction  of  a  felony,  it  was 
held  that  evidence  of  the  promptitude  with 
which  the  pardon  was  granted,  the  reason 
why  it  was  granted,  and  the  time  when  the 
convict  was  diacharged,  was  admisaible  a* 
necessarily  bearing  upon  the  question  of  the 
credibility  to  be  given  the  witness. 

But  in  Gallagher  v.  People,  211  111.  158, 
71  N.  E.  842,  reversing  en  tbis  point  110  HI. 
App.  250,  under  a  statute  making  one  con- 
victed of  crime  competent  to  testify,  with 
the  qualification  that  the  conviction  might 
be  shown  for  the  purpose  of  affecting  hii 
credibility,  in  holding  that  evidence  of  a 
pardon  was  inadmissible,  the  court  said: 
"Under  the  statute,  tbe  guilt  or  innocence 
of  the  defendant  of  the  crime  for  which  he 
had  been  convicted,  his  punishment,  his  term 
of  service,  etc.,  are  wholly  immaterial  and 
incompetent.  That  he  may  have  been  par- 
doned proves  nothing  as  to  his  credibility, 
and  to  permit  evidence  of  that  fact  wfnild 
simply  be  to  introduce  into  the  case  a  col- 
lateral issue."  a.  J.  C. 
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s  crime  may  be  Bhown  to  affect  his  credt- 
bility."    The  flret  provUion  touching  this 
matter  is  fouDd  in  the  {terised  Statutes, 
chap.  94,  S  50 :  "No  person  shall  be  deemed 
an  incompetent  witness  by  reason  of  having 
committed  any  crime,  nnless  he  has  been 
convicted  thereof  in  this  state;  but  the 
conviction  of  any  person,  in  any  court 
without  the  state,  of  a  crime  which,  if  be 
has  [had]  been  convicted  thereof  within 
tliia  state,  would  render  him  an  incompe- 
tont  witness  here,  may  be  given  in  evidence 
to  affect  his  credibility."    This  related  to 
crimes  proof  of  the  conviction  of  which 
would  render  a  witness  incompetent  at 
(■wnmon  law,  and  it  was  expressly  provided 
that  proof  of  the  conviction  of  a  witness 
of  such  a  crime  in  another  state  should 
be  admissible  here  to  affect  his  credibility. 
See  Com.  v.  Knapp,  0  Pick.  496,  511,  20 
Am.  Sec.  491.    The  next  statutue  was  Stat. 
1851,  cbap.  233,  S  97.   The  concluding  sen- 
tence of  this  section  ia  as  follows:  "And 
the  conviction  of  any  crime  may  be  shown, 
to  affect  the  credibility  of  any  person  tes- 
iifying.**    This  sentence  and  the  section 
in  which  it  is  found  were  re-enacted  in 
totidem  rerbia  in  Stat.  1852,  chap.  312,  §  60. 
With  slight  changes  in  phraseology,  and 
with  changes  in  the  order  and  connection 
in  which  it  occura,  the  sentence  which  we 
have  quoted  above  from  Stat.  1861,  chap. 
233,  has  appeared  in  successive  re-enact- 
ments.   Gen.  Stat.  chap.  131,  §  13;  Stat. 
1870,  cbap.  393,  §  3;  Pub.  SUt.  chap.  169, 
I  19.   The  change  from  "any  crime"  in  Gen. 
SUt.  chap.  131,  §  13,  and  Stat.  1870,  chap, 
303,   8  8i   (Uid   in   previous   statutes,  to 
"a   crime,"   in   Pub.   Stat.   chap.   169,  § 
19.  haa  no  significance.     It  is  plain,  we 
think,   that  a   conviction   of   any  crime, 
whether  a  felony  or  a  misdemeanor,  may  be 
given  in  evidence  to  affect  the  credibility  of 
a  witness.    That  was  in  effect  so  held  in 
Com.  v.  Hall,  4  Allen,  306,  and  was  ex- 
pressly decided  in  Com.  v.  Ford,  146  Mass. 
131,  15  N.  E.  153,  and  Quigley  v.  Turner, 
150  Mass.  108,  22  N.  E.  686.    There  is 
nothing  limiting  the  conviction  which  may 
be  shown  to  one  obtained  in  the  courts  of 
this  state.    In  Com.  t.  Knapp,  supra,  a 
conviction  obtained  in  Maine  was  permit- 
ted to  be  introduced  in  evidence.    And  in 
Oerta  v.  Pitchburg  R.  Co.  137  Mass.  77, 
60  Am.  Rep.  285,  it  was  assumed,  on  due 
consideration,  that  a  conviction  obtained 
in  the  United  States  district  court  for  a 
felony  punishable  with  imprisonment  stood 
on  the  same  footing  as  a  conviction  ob- 
tained in  another  state,  and  was  admissible. 
We  do  not  conceive  that  the  fact  that  it 
was  a  felony  rather  than  a  ifiiBdemeanor 
made,  or  on  principle  should  make,  any 
difference. 
47  LJl.A.(K.S.) 


In  the  present  case,  the  offense  yna  one 
involving  falsehood  and  fraud,  and  as  such 
was  calculated  to  show  moral  turpitude 
and  ft  disregard  for  truth  and  houMty 
on  the  part  of  'the  person  committing  it. 
Com.  V.  Green,  17  Mass.  615,  639-.649,  was 
decided  in  1822,  before  the  enactment  of 
Rev.  Stat.  chap.  94,  S  66,  and  the  question 
was  whether  a  conviction  of  an  infamous 
crime  in  another  state  rendered  a  witness 
incompetent.  The  question  whether  such 
conviction  was  admissible  to  impeach  his 
credibility  was  left  open  with  an  intimation 
that  it  was.  p.  541.  The  commutation  of 
the  sentence  did  not  do  away  with  the  con- 
viction. Only  a  full  pardon  could  do  that. 
Perkins  v.  Stevens,  24  Pick.  277.  The  effect 
of  the  commutation  was  simply  to  remit  a 
portion  of  the  sentence.  The  conviction  re- 
mained undisturbed  by  the  commutation, 
and  was  admissible  to  affect  the  credibility 
of  the  witness.  This  exception  must  be 
sustained.  Stat.  1913,  chap.  81,  waa  not 
enacted  till  after  this  case  had  been  tried, 
and  is  not  therefore  applicable. 

There  is  nothing  in  either  of  the  other 
exceptions.  There  waa  evidence  tending  to 
show  that  the  defendant  refused  to  carry 
out  and  perform  the  agreement,  and  that 
the  plaintiff  was  ready  and  able  and  offered 
to  perform  his  part  of  the  contract.  The 
question  of  waiver  by  the  plaintiff  of  the 
alleged  misrepresentation  by  the  defendant 
in  regard  to  the  rent  was  rightly  left  to 
the  jury.  So,  also,  was  the  question  wheth- 
er there  waa  any  misrepresentation,  and 
whether  and  to  what  extent,  if  any,  the 
plaintiff  relied  upon  it.  The  circumstances 
under  which  the  trade  was  entered  into 
were  such  that  it  could  not  be  ruled  as 
matter  of  law  that  the  plaintiff  was  not 
justified  in  relying  upon  the  representa- 
tions made  by  the  defendant.  The  jury 
could  not  have  been  properly  directed  to 
return  a  verdict  for  the  defendant  as  re- 
quested. We  cannot  say  that  the  evidence 
concerning  the  characterization  of  the  de- 
fendant's appearance  and  manner  was  im- 
properly admitted. 
Exoeptimis  nutained. 


KANSAS  SUPREME  COURT. 
STATE  OF  KAlfSAS,  Appt., 

V. 

ROBERT  E.  GILLMORE. 

(88  Kan.  835,  129  Fac.  1123.) 

Husband   and   wife   —   desertion  — 
payments  —  constitutionality. 
1.  Chapter  163,  Laws  1911,  relating  to 
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desertion  and  nonsupport  of  wife  by  hus- 
band, or  of  children  bj  either  parent,  is 
not  unconstitutional  hy  reason  of  the  pro- 
Tiaions  of  §  4,  relating  to  orders  tar  period- 
ical payments,  nor  beieavn  of  the  require- 
ment of  §  7,  relating  to  wages  of  one  eon- 
fined  at  hard  labor,  nor  becauM  the  punish* 
inent  is  unusual. 

Same  —  duty  of  husband. 

2,  The  chief  object  of  the  act  is  to  compel 
the  huBband,  when  able,  to  support  his  fam- 
ily; and  wherever  he  deserts  nis  wife,  leav- 
ing her  in  destitute  or  necessitous  circum- 
stances, it  is  his  duty  to  provide  for  her 
there,  unless  some  reason  be  shown  why 
she  should  follow  him  tisewhers. 

Same  —  nonresident  —  witnees  —  lia- 
bility. 

3.  The  offense  is  committed  either  by  de- 
serting and  leaving  her  in  destitute  or 
necessitous  circumstances,  or  by  neglect  or 

yote.  —  Offense  of  deaertUm  or  failure 
to  provide  for  wifp  or  famay  a»  «/- 
fected  by  reaidence  of  parttos. 

This  discnssios  is  confined  to  criminal 
prosecutions.  As  to  absence  of  accused 
fnntt  territorial  jurisdictions  at  time  of 
offense,  as  affecting  jurisdiction  of  offense 
generally,  see  note  to  Tntt  t.  Oreenville, 
33  LJLA.(NJ3.)  331. 

General  principles. 

The  locality  of  an  offense  is  the  place 
where  the  act  or  acts  constituting  the  same 
are  committed,  but  it  is  sometimes  difficult 
to  apply  this  rule  to  particular  crimes,  or 
to  determine  the  locality  of  a  crime  where 
several  persons  participate  at  different 
places.  12  Cyc.  208.  The  test  for  the  prop- 
er actiim-venue  has  generally  been,  not 
whether  the  direct  effect  of  the  action  would 
b«  in  rem  or  tn  personam,  but  whether  the 
occurrence  giving  rise  to  the  acUon  could 
have  happened  only  in  one  place,  or  might 
have  happened  anywhere.  If  it  might  have 
happened  anywhere,  the  action  could  be 
recognized  as  transitory,  and  its  venue 
might  be  laid  in  any  county;  if  in  one 
place  only,  the  action  remains  local,  and  its 
venue  must  be  laid  where  the  occurrence 
happened.    40  Cyc.  19. 

Generally  speajting,  it  is  a  fundamental 
rule  of  criminal  procedure  that  one  who 
commits  a  crime  is  answerable  therefor  only 
in  the  jurisdiction  where  the  crime  is  com- 
mitted, and  in  all  criminal  prosecutions,  in 
the  atuenee  of  statutory  provision  to  the 
e<Hitraty,  venue  must  be  laid  as  in  the 
county  the  offense,  and  it  must  be  proved 
as  laid.  An  offense  is  committed  in  that 
county  in  which  the  acts  constituting  the 
same  are  done.  State  v.  Dangler,  74  Ohio 
St.  49.  77  N.  E.  273 . 

Although  a  defendant  may  be  tried  only 
in  the  county  where  the  offense  is  com- 
mittedj  the  personal  presence  of  the  of- 
fender is  not  slways  an  indispensable  ele- 
ment in  flxing  local  jurisdiction  of  the 
criminal  offense;  a  crime  is,  in  legal  con- 
templation, committed  in  the  place  where 
47  L.R.A.(N.S.) 


refusal  to  provide  for  her  whenever,  after 
such  desertion,  she  becomes  destitute  or 
necessitous.  And  a  husband  who  deserted 
his  wife  in  such  eirenmstanees,  and  left  the 
state  before  the  act  took  effect,  and  after  it 
became  operative  voluntarily  returned  te  be 
a  witness  in  a  civil  action  between  other 
parties,  and  while  here  n^lected  or  refused 
to  provide  for  her,  she  then  being  in  des- 
titute and  necessitous  circumstances,  there- 
by rendered  himself  liable  to  prosecution. 
Criminal  law  —  plea  to  Jurisdiction  — 
defense. 

4.  In  a  criminal  case,  a  plea  to  the  juris- 
diction which  goes  only  to  mattm  ot  de- 
fense may  properly  be  denied. 
Same  —  duty  to  prove  or  v^lfy. 

6.  A  plea  to  the  jurisdiction  is  not  re- 
ceivable unless  proved  or  positively  verified. 

(February  8,  1913.) 

the  doer*s  act  talcea  effect,  whetiier  he  is 
himself  in  such  place  or  not.  Johnson 
People,  86  111.  App.  103;  SUte  v.  Dvnmoel^ 
140  Iowa,  266,  118  N.  W.  399. 

Such  an  offense  as  desertion  is  negative, 
the  omission  of  a  duty,  and  therefore  venue 
depends  on  the  question  where  the  omission 
to  perform  that  duty  occurs;  and  where 
the  husband  abandons  his  family  and  they 
become  destitute,  he  owes  the  duty  of  sup- 
port at  the  pUice  of  their  residence  and 
nowhere  else;  accordinsly,  the  breach  of 
duty  occurs  there  and  the  venue  shonld  be 
laid  there.  State  v.  Dvoracek,  supra. 

General  rule. 

The  general  rule  Lb  in  accordance  with  the 
decision  in  the  Gillmobb  Case,  and  may  be 
stated  briefly  as  follows:  Where  a  man 
deserts  or  abandons  his  wife  or  minor  child, 
and  where  he  himself  subsequently  removes 
to  another  Jurisdiction,  or  where  he  sends 
the  wife  or  child  to  another  jurisdiction,  he 
is  properlv  indicted  and  tried  for  the  of- 
fense in  the  jurisdiction  where  the  wife  or 
child  becomes  dependent,  r^ardless  of  his 
nonresidence,  for  that  is  the  place  where 
the  duty  of  support  should  be  discharged, 
and  consequently  the  place  where  the  offense 
of  failure  to  support  is  committed.  This 
rule  may,  however,  be  affected  by  statute, 
and  also  by  the  application  of  tne  theory 
that  the  object  of  statutes  prescribing  pun- 
ishment for  such  offenses  is  not  only  to 
prevent  the  wife  or  child  from  becoming  a 
public  burden,  but  also  to  punish  the  wrong 
as  such,  and  to  deter  husbands  tnm  sban- 
doning  their  families. 

Application  of  rule  as  betweoi  different 
cpunties — where  the  husband  or  father 

removes  to  another  county. 

Thus,  in  State  v.  Dvoracek,  supra,  under 
a  statute  providlrif^  tiiat  the  local  jurisdic- 
tion of  the  court  is  of  offenses  committed 
within  the  county,  but  that  where  an  of- 
fense is  committed  partly  in  one  county 
and  partly  in  another,  or  where  the  acts 
constituting  the  offense  oeenr  in  two  ooiui- 
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APPEAL  by  the  State  from  an  order  of 
the  District  Conrt  for  Stafford  Coun- 
ty discharging  accused,  who  hod  been  ar- 
rested under  a  charge  of  neglecting  and  re- 
fusing to  support  and  maintain  his  wife. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  John  S.  I>awson,  Attorney  Gen- 
eral, Ray  H.  Beals,  and  Paul  B.  Nacle, 
for  the  State: 

There  was  an  abandonment. 
Spencer  v.  State,  132  Wis.  609,  122  Am. 
St.  Rep.  989,  112  N.  W.  462,  13  Ann.  Cas. 
969;  Burton  T.  Com.  109  Va.  800,  83  8.  E. 
4«4;  State  r.  Stout,  139  Iowa,  S57.  117 
N.  W.  958;  Com.  v.  Simmons.  165  Mass. 
356,  43  N.  E.  hO;  Can*  t.  Carr,  6  Ind. 
App.  377,  33  N.  E.  805;  State  r.  Witham, 
70  Wis.  473,  35  K.  W.  934;  State  t.  Dror- 

ties,  jurisdiction  is  in  either  county,  it 
waa  held  that  where  the  husband  had  de- 
serted his  family  without  cause,  and  had 
come  to  another  county  within  the  state, 
the  venue  and  trial  were  rightly  in  the 
eounty  where  the  duty  of  providing  for  the 
family  should  be  discharged,  i.  e.,  in  the 
eounty  where  the  wife  and  children  resided. 

Similarly,  in  Be  Price,  168  Mich.  627, 
134  N.  W.  721,  Aon.  Cas.  1913  C,  594,  under 
a  atatnte  providing  that  "any  person  who 
deaerts  and  abandons"  shall  be  guilty  of 
the  offense,  it  was  held  that  the  venue  is 

{irtjperly  laid  in  the  county  of  the  wife's 
egal  residence,  for  there  the  offense  of  fail- 
ure to  support  is  committed,  although  the 
husband  is  a  resident  of  another  county 
at  the  time  of  his  arrest,  and  never  was  a 
resident  of  the  county  where  the  wife  re- 
•Idca. 

And  a  father  residing  in  one  county  is 
properly  indicted  for  nonsupport  of  bis 
minor  children  in  another  county  which  is 
that  of  their  residence.  The  place  where 
the  injury  is  done  is  the  place  where  ttie 
erime  is  committed.  If  one  personally  out 
of  the  county  puts  in  motion  a  force  which 
takea  effect  in  it,  he  is  answerable  where  the 
evil  is  don^  though  his  presence  be  else- 
where. By  parity  of  reasoning,  one  ia  an- 
swerable for  his  neglect  in  the  place  where 
others  suffer  in  consequence.  State  t.  Pea- 
body,  25  R.  I.  544,  50  Atl.  1028. 

And  go,  where  a  husband  and  father 
abandons  his  family  in  one  state,  and  goes 
to  another,  and  his  child  later  becomes  de- 
pendent, he  is  indictable  in  the  state  where 
the  abandonmimt  occurred  and  in  tho  eounty 
where  the  child  first  became  dependent. 
Wftve  T.  State,  7  Ga.  App.  707,  68  S.  E. 
443.  In  this  case  the  chica  question  at  issue 
was  as  to  whether  the  venue  should  be  laid 
in  the  county  where  the  actual  abandonment 
occurred,  or  in  the  county  to  which  the  wiff. 
and  child  later  removed,  and  where  the  child 
first  became  dependent. 

Likewise,  ttna«r  a  statute  (Ohio)  pre- 
•cribing  punishment  for  neglect  to  provide 
for  a  minor  child,  and  providing  that  the 
offense  shall  be  held  to  have  been  committed 
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acek,  140  Iowa,  266,  118  N.  W.  400;  State 
V.  Sanner,  81  Ohio  St.  393,  26  L.R.A. 
(N.S.)  1093,  90  N.  E.  1007;  Burton  v. 
United  States,  202  U.  S.  344-387,  60  L. 
ed.  1057-1073,  26  Sup.  Ct.  Rep.  688,  6 
Ann.  Cas.  362. 

The  nonresidence  of'  defendant  is  imma- 
terial. 

1  J^ishop,  Crim.  Law,  §  110;  Jones  v. 
Layne,  144  N.  C.  600,  11  L.R.A.(N.S.) 
361,  67  S.  E.  372;  Spencer  v.  State,  132 
Wis.  609,  122  Am.  St.  Rep.  989,  112  N.  W. 
462,  13  Ann.  Cas.  969;  Burton  v.  Com. 
109  Va.  800,  63  S.  E.  464;  State  v.  Witham, 
70  Wis.  473,  85  N.  W.  934;  State  v.  Mc- 
Cullough,  1  Penn.  (Del.)  274,  40  Atl.  237; 
State  V.  Dvoracek,  140  Iowa,  266,  118  N. 
W.  399;  State  v.  Sanner,  81  Ohio  St.  393, 
26  L.R^.(N.S.)  1093,  90  N.  E.  1007;  Bur- 


in any  county  of  the  state  in  whidi  such 
child  may  be  at  the  time  the  complaint 
is  made,  the  venue  is  in  the  county  where 
the  child  is  when  the  complaint  is  made, 
or  when  the  indictment  is  returned.  Ex 
parte  Lewis,  34  Nev.  28,  116  Pac.  729. 

But  in  State  v.  Dangler,  74  Ohio  St.  49, 
77  N.  E.  271,  it  was  held  tliat  one  who  vio- 
lates a  statutory  duty  to  support  his  parent 
commits  the  offense  m  the  county  where  he 
then  resides,  and  cannot  be  prosecuted  tiiov- 
for  in  another  county  which  may  be  the 
county  where  the  dependent  parent  resides. 

But  while  the  court  of  one  county  may 
not  have  jurisdiction  to  try  a  defendant  ac- 
cused of  nonsupport  of  minor  children,  when 
it  appears  that  he  is  a  resident  of  another 
coun^,  that  is  a  matter  of  defense  to  the 
prosecution,  and  must  be  considered  by  the 
tribunal  upon  the  trial,  and  ia  not  a  ground 
for  discharging  the  defendant  on  habeas 
corpus.  Bums  t.  Tarhox,  76  Ohio  St.  520, 
81  N.  E.  761 ;  Re  Poage,  87  Ohio  St.  72. 
100  N.  E.  125. 

Also,  under  an  act  providing  for  the  pun- 
ishment of  a  husband  or  father  who  deserts 
his  wife  or  children,  "being  within  the  lim- 
its  of  this  commonwealth,"  upon  warruit 
oi  arrest  issued  by  an^  ma^istrata  of  the 
commonwealth,  the  jurisdiction  of  the  of- 
fense is  not  confined  to  the  court  of  the 
county  where  the  defendant  has  his  res- 
idence, but  extends  to  any  county  of  the 
state.  Demott  v.  Com.  64  Pa.  302;  Keller 
V.  Com.  71  Pa. -413;  Com.  v.  Tragle,  4  Pa. 
Super.  Ct.  169;  Com.  v.  Wall,  4  Pa.  Dlst. 
R.  326 ;  Barnes  v.  Com.  2  Pennyp.  506. 

And  if  a  husband  deserto  his  family  and 
goes  into  any  other  county  of  the  stat^ 
he  may  be  arrested  in  any  part  of  the  state 
and  be  brought  back  for  trial,  and  since 
the  desertion  continues  he  may  be  brought 
to  trial  in  the  county  to  which  he  may  have 
removed  after  such  desertion.  Com.  t. 
Douglass,  2  Lane.  L.  Rev.  179,  cited  in  28 
Am.  Dig.  Century  ed.  col.  2876. 

— where  he  sends  his  fandly  to  another 

county. 

Under  a  statute  making  the  gist  of  the 
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ton  T.  United  States,  202  U.  S.  344,  388,  50 
L.  ed.  1057,  3074,  26  Sup.  Ct.  Kep.  C88, 
6  Ann.  Caa.  362;  State  v.  Bailey,  57  Neb. 
204,  77  N.  W.  654;  State  T.  Stout,  139 
Iowa,  657,  117  N.  W.  859. 

Messrs.  F.  Ij.  Martin  and  Van  M.  Mar- 
tin, for  appellee: 

The  law  under  consideration  is  nnooneti- 
tutional. 

People  T.  Smythe,  56  Tex.  Crim.  Rep. 
375,  23  L.RjV.(N.S.)  854,  133  Am.  St.  Rep. 
976,  120  S.  W.  200;  Waller  v.  State,  — 
Tex.  Crim.  Rep.  — ,  120  S.  W.  207;  Re 
Wheeler,  34  Kan.  98,  8  Pac.  276,  6  Am. 
Crim.  Rep.  70;  Atchison,  T.  &  S,  F.  R.  Co. 

State,  22  Kan.  1;  Harrod  v.  Latham 
Mercantile  &  Commercial  Co.  77  Kan.  466, 
95  Pac.  11. 


offense  the  voluntary  and  wilful  abandon- 
ment of  the  child,  and  leaving  it  dependent 
and  destitute,  where  a  husband  voluntarily 
and  wilfully  separates  from  his  wife  in  one 
county  and  sends  her  by  his  agent  to  another 
county,  and  hie  children  become  dependent 
and  destitute  in  the  latter  county,  he  ia  in- 
dictable in  that  county,  since  it  is  by  his 
act  that  they  are  removed  thither  (Benne- 
fleld  V.  State,  80  Oa.  107,  4  8.  E.  869) ;  also 
under  a  statute  making  the  offense  complete 
when  there  is  an  abandonment  and  the  child 
is  left  dependent  ( Cleveland  T.  State,  7  Ga. 
App.  622,  67  S.  E.  696). 

And  in  Johnson  v.  People,  66  III.  App. 
103,  where  the  defendant  was  charged  with 
abandoning  his  wife  and  minor  children, 
and  neglecting  and  refusing  to  maintain 
and  provide  for  them,  it  appeared  that  the 
actual  abandonment  occurred  in  another 
state,  and  subsequently  both  the  husband 
and  the  family  returned  to  Illinois,  but 
took  up  their  residence  in  different  coun- 
ties ;  the  wife  later  visited  her  husband,  and 
he  sent  her  back  to  her  home  county  prom- 
ising to  come  over  and  provide  for  them, 
but  failed.  It  was  held  that  the  venue  was 
properly  laid  and  the  trial  had  in  the  coun- 
ty where  the  wife  and  children  were  sent, 
and  where  they  became  dependent,  although 
the  husband  had  not  been  in  that  county  for 
several  years. 

And  where  a  husband  and  wife  residing 
in  a  certain  city  voluntarily  separate,  he 
consenting  that  she  shall  go  to  another 
city  (and  county)  to  reside,  and  that  their 
minor  children  uiall  go  with  her,  and  where 
he  agrees  to  pay  her  a  certain  sum  weekly 
for  the  children  B  support,  upon  his  refusal 
to  pay  the  agreed  amount  he  abandons  them 
at  the  place  of  their  residence,  and  since 
it  is  to  tiie  interest  of  that  municipality 
that  it  shall  not  be  compelled  to  assume  the 
obligations  of  the  father,  its  courts  have 
jurisdiction  to  determine  his  guilt  or  inno- 
eenee.  People  ex  rel.  Annstiong  t.  Quig- 
ley,  75  Misc.  161,  134  N.  Y.  Supp.  053. 

However,  in  State  v.  Baurens,  117  La. 
136,  41  So.  442,  it  was  held  that  a  man 
may  be  tried  in  the  parish  where  he  resides 
for  the  offense  of  failure  to  support  his  wife, 
47  LJLA.(K.S.) 


Defendant  came  to  Kansas  as  a  witness 

in  a  civil  case. 

He  cannot  violate  this  law  of  Kansas 
while  his  residence  is  in  Texas. 

He  cannot  be  convicted  for  acts  ccnnmit- 
ted  before  the  passage  of  the  statute. 

People  V.  Price,  250  111.  112,  95  N.  E.  88; 
Com.  V.  Bailey,  1  Legal  Gaz.  Rep.  87 ; 
State  V.  Hoon,  78  Neb.  618,  111  N.  W. 
462;  State  v.  Stout,  139  Iowa,  657,  117 
N.  W.  958;  People  v.  Flewellyn,  111  N.  Y. 
Supp.  621;.  Virtue  v.  People,  122  III  App. 
223. 

The  state  must  prove  criminal  intent. 

State  T.  Brinkman,  40  Mo.  App.  284; 
People  ex  rel.  Vitan  v.  Vitan,  8  N.  Y.  Crim. 
Rep.  30,  10  N.  Y.  Supp.  909;  People  t. 
Pettit,  74  N.  Y.  320,  3  Am.  Crim.  Rep.  66. 

although  the  wife  has  been  compelled,  be- 
cause of  his  cruelty,  to  find  shelter  witii  her 
child  at  the  residence  of  her  father  in  an- 
other parish. 

And  in  Outhbertson  v.  State,  72  Neb.  727, 
101  N.  W.  1031,  it  was  said  that  it  is  quite 
immaterial  where  the  first  act  of  separation 
occurs,  if  such  act  is  followed  by  a  wilful 
refusal  to  support  the  wife  at  the  place  pre- 
viously provided  the  husband  and  con- 
sidered by  them  both  as  their  home;  the 
county  in  which  the  home  is  fixes  the  venue 
of  the  offense.  Accordingly,  although  the 
separation  actually  occurred  in  one  county, 
where  the  husband  at  that  time  provided 
for  the  maintenance  of  the  wife  until  she 
should  return  to  their  place  of  residence 
in  another  county,  and  where  his  refusal 
to  support  her  occurred  after  her  return 
to  that  other  county,  the  crime,  if  any,  oe- 
curred  in  the  latter  eonn^,  and  the  defend- 
ant is  rightly  convicted  there. 

Application  of  rule  as  between  different 

states. 

In  State  v.  Guxuobe,  under  a  statute 
providing  that  "any  husband  who  shall 
without  just  cause  desert  or  neglect  to  pro> 
vide  for  his  family*'  shall  be  guilty  of  the 
offense,  it  was  held  that  the  fact  that  the 
defendant  was  a  resident  of  another  state 
at  the  time  the  act  making  desertion  a  crim- 
inal offense  took  effect,  and  during  the 
times  named  in  the  warrant  of  arrest,  ia 
no  defense  to  a  charge  of  desertion  and  fail- 
ure to  support  the  wife  in  the  state  where 
she  became  dependent.  In  this  case  it  ap- 
peared that  the  defendant  had  come  vol- 
untarily into  the  state  where  he  had  pre* 
viously  abandoned  his  wife,  and  had  volun- 
tarily  remained  there  some  days  and  bad 
failed  to  provide  for  her  support  or  main- 
tenance. 

So,  under  a  statute  providing  that  if 
any  husband,  being  within  the  limits  of  the 
state,  shall  separate  himself  from  hie  wife 
without  reasonable  cause,'or  shall  neglect  to 
maintain  her,  it  shall  be  lawful  for  any 
ustice  of  the  peace  of  that  state,  upon  in- 
omution,  to  usue  a  warrant  for  nlfl 
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West,  delivered  the  opinion  of  the 
court: 

Section  I  of  chapter  163  of  Lawg  of 
1011  provides:  "That  any  husband  who 
shall,  without  Just  cause,  desert  or  n^lect 
or  refuse  to  provide  for  the  support  and 
maintenance  of  hia  wife  in  destitute  or  ne- 
cessitoua  cireumatances,  .  .  .  shall  be 
guilty  of  a  crime,  and,  on  conviction  there- 
of, ^tall  be  punished  hy  imprisonment  in 
the  reformatory  or  penitentiary,  at  hard 
labor,  not  exceeding  two  years." 

On  May  11,  1912,  a  complaint  was  sworn 
to  before  a  justice  of  the  peace  of  Stafford 

county,  charging:  "That  on  the  day 

of  April,  1911,  and  from  then  continuounly 
to  the  filing  of  thia  ennplaint,  at  the  eoun- 
of  Stafford,  state  of  Ejtnsas.  the  s^d 

rest  and  bind  him  over  for  trial,  it  is  not 
material  that  the  marriage  and  desertion 
sbonld  have  taken  place  in  that  state;  it  is 
sutBcient  that  the  husband  la  in  that  state, 
and  that,  without  reasonable  cause,  he  neg- 
lects to  maintain  his  wife,  although  she  is 
in  another  state  and  the  desertion  may 
have  occurred  there.  State  v.  McCuIlough, 
1  Penn.  (Del.)  274,  40  Atl.  237. 

And  under  a  charter  providing  that  every 
person  in  the  city  who  actually  abandons 
his  wife  or  children  without  adequate  sup- 
port, or  leaves  them  in  danger  of  becomr 
ing  a  burden  upon  the  public,  may  be  re- 
qiured  to  pay  a  sum  sufficient  for  their  sup- 
port, where  a  husband  and  wife  are  resid- 
ing in  the  city  separate  from  each  other, 
and  he  refuses  to  support  her,  by  reason 
whereof  she  is  in  danger  of  becoming  a 
burden  upon  the  public,  he  may  be  pro- 
ceeded against  in  such  eify,  and  it  is  im- 
material that  the  abandonment  actually 
occurred  in  a  foreign  country.  People  ex 
rel.  Public  Charities  Comra.  v.  Wexler,  162 
Appw  Div.  67,  136  N.  Y.  Supp.  679. 

And  in  State  v.  Banner,  81  Ohio  St.  393, 
26  L.R.A.(N.S.)  1093,  90  N.  E.  1007,  under 
a  statute  providing  that  the  father  of  a 
child  under  sixteen  years  of  age,  or  the 
husband  of  any  pr^nant  woman  living 
in  this  state,  who  shall  n^Iect  or  refuse 
to  provide  for  them,  shall,  upcm  conviction, 
be  deemed  guilty,  and  adding  that  the  of- 
fense shall  be  held  to  have  been  committed 
in  any  county  of  the  state  in  which  such 
child  or  woman  may  be  at  the  time  the 
complaint  is  made,  it  was  held  that  the 
words  "living  in  this  state"  are  meant  to 
qualify  the  person  to  whom  the  duty  is 
owing,  and  not  the  word  "father"  or  "hus- 
band;** and,  accordingly,  the  fact  tiiat  he 
was  a  nonresident  of  the  state  during  the 
time  laid  in  the  indictment  is  no  defense. 

Also,  in  Re  Poage,  87  Ohio  St.  72,  100 
N.  E.  125,  it  was  said  that,  under  the  stat- 
ute then  in  force  in  that  state,  a  parent 
might  be  guilty  of  the  crime  of  failing  to 
provide  for  bis  minor  children,  although  re- 
siding in  another  state  during  the  time  laid 
in  the  indictment,  and  that  the  venue  of 
the  crime  is  properly  laid  in  the  county 
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defendant,  Robert  E.  Gillmor^  b^ng  then 
and  there  the  husband  of  one  Rosamond 
Gillmore,  did  then  and  there  unlawfully, 
wilfully,  feloniously,  and  without  Just 
cause,  desert  and  neglect  and  refuse  to  pro- 
vide for  the  support  and  maintenance  of 
his  said  wife,  she  (the  said  Rosamond  Gill- 
more)  being  then  and  there  in  destitute 
and  necessitous  circumstances."  The  de- 
fendant waa  arrested,  and  filed  a  motion 
to  quash,  which  was  overruled;  and,  after 
a  preliminary  hearing,  the  defendant  was 
bound  over  to  the  district  court  for  trial. 
On  the  IStll  day  of  May,  an  information 
was  filed  containing  substaDtially  the  same 
charge  as  indicated,  in  response  to  whioli 
the  defendant  filed  a  paper  unnamed,  set- 
ting out  that  he  denied  the  jurisdiction  of 

where  the  child  resides  when  the  complaint 
is  made. 

"Notwithstanding  that  a  parent  may  never 
have  been  a  resident  of  this  states  and  that 
he  has  always  been  a  citizen  (MF  another 
state,  yet  the  circumstances  might  be  such 
as  to  make  him  amenable  to  our  laws.  It 
is  unnecessary  to  imagine  such  a  state  of 
affairs  as  would  authorize  the  prosecution 
of  a  citizen  of  another  state  for  failure  to 
provide  for  minor  children  living  and  being 
m  this  state.  It  is  sufficient  to  say  that 
it  must  at  least  appear  either  that  he  has 
brought  or  compelled  them  to  come  into 
this  state  and  then  abandoned  them,  or  that, 
having  been  brought  into  this  state  by 
others,  even  against  his  will,  they  were 
then  abandoned  and  permitted  to  become 
homeless  and  unprovided  for.  Clearly,  in 
such  case,  it  would  be  the  duty  of  the  father 
to  assert  his  legal  right  to  their  care  and 
custody,  and  provide  them  with  a  home, 
food,  shelter,  and  clothier,  and  his  failure 
to  do  so  would  be  an  offense  against  our 
laws.  This  legislation  is  for  tne  benefit 
of  the  child.  It  is  passed  for  the  purpose 
of  enforcing  the  natural  duties  of  parents 
to  their  children.  This  duty  is  owing  to 
the  child  wherever  the  parent  entitled  to  its 
control  and  custody  places  it,  or  wherever, 
in  disregard  of  bis  parental  dut^  and  ob- 
ligation, he  permits  it  to  remain  unpro- 
vided for.  So  that  citizens  of  another  state 
cannot  permit  their  children  to  become 
objects  of  charity  in  this  state,  and  defend 
against  a  pi^oeecution  under  our  laws  to 
compel  parents  to  provide  for  their  minor 
children,  by  the  plea  that  they  are  not  cit- 
izens of  this  state;  but  where  such  child 
is  brought  into  this  state  against  the  will 
and  consent  of  the  parent,  and  is  provided 
with  a  suitable  htnne,  food,  shelter,  and 
clothing  by  those  responsible  for  bringing 
it  into  the  state,  or  by  others  procured  by 
them  to  furnish  the  same,  it  is  then  no  con- 
cern of  our  state,  and  no  offense  against 
our  lawB."  Ibid. 

However,  before  the  aecUmi  at  Hie  Ohio 
statute  was  added  with  reference  to  hold- 
ing the  ofliense  to  have  been  committed  in 
any  oounty  in  which  the  ehild  or  woman 
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the  court  over  his  person,  and  over  the  suh- 
ject-matter  of  the  action,  and  that  he 
entered  his  Bpecial  appearance  for  the  sole 
purpose  of  this  plea;  that  he  was  arrested 
on  the  lltb  day  of  May;  that  be  left  the 
state  of  Kansas  in  and  had  heen  a 

resident  of  Texas  continuously  for  the 
past  three  years,  and  had  not  been  in 
Kansas  since  1009,  until  he  came  on  May  6, 
1912,  to  act  as  a  witness  in  a  chbc  hetween 
his  wife  and  other  parties;  that  he  intend- 
ed to  retom  to  Texas,  where  he  resided, 
and,  when  about  to  take  the  train  on  the 

might  be,  it  was  held,  without  opinion,  that  t 
a  defendant  was  not  guilty  of  the  offense  i 
where  he  resided  in  another  state  during 
the  time  laid  in  the  indictment.    State  v. 
Ewers,  76  Ohio  St.  663,  81  N.  E.  1196. 

And  see  Ke  Fowles,  post,  Z'lT,  which  is 
distinguished  from  the  Gillmobb  Case  upon 
the  ground  that  there  the  petitioner  <lid  not 
come  into  the  state  voluntarily  in  the 
sense  in  which  Gillmore  came,  but  only  in 
a  strict  legal  sense;  he  did  not  voluntarily 
remain  there  at  all,  but  was  prevented  from 
a  speedy  return  upon  his  discharge  by  an- 
other arrest  on  the  same  charge,  and  was 
then  involuntarily  in  jail. 

And  under  the  Georgia  Cod^  in  order 
to  convict  of  child  abandonment,  it  must 
appear  that  the  acts  constituting  such 
abandonment  occurred  in  the  state;  if  the 
abandonment  occurs  in  another  state,  al- 
though the  children  subsequently  come  into 
the  state  of  Geoi^a  and  are  dependent 
and  destitute  there,  the  offense  is  not  com- 
plete even  though  tJie  father  has  knowledge 
of  tlieir  condition,  unless  he  has  received 
them  or  recognized  them  in  some  way  as 
his  family  after  th^  have  come  into  tlie 
state.  Jemmerson  v.  State,  80  Ga.  Ill,  S 
S.  E.  131. 

Also,  under  a  statute  providing  punish- 
ment for  the  abandonment  of  a  wife,  it  has 
been  said  that  the  offense  must  have  been 
committed  in  the  state,  since  the  intention  of 
such  statute  is  to  punish  offenses  committed 
there,  and  not  offenses  committed  elsewhere ; 
aecoi^ingly,  where  a  husband  and  wife 
separate  in  one  state  and  she  follows  him 
to  another  state  and  takes  up  her  residence 
there,  not  in  order  to  place  herself  under 
his  protection  or  to  secure  maintenance  or 
support,  but  simply  to  coerce  him  into  a 
division  of  his  money,  the  husband  is  not 
f^uilty  under  the  statute  of  the  second  state. 
State  V.  Weber,  48  Mo.  App.  500. 

And  under  a  statute  prescribing  the  pun- 
ishment for  neglect  to  support  wife  or 
child,  and  expressly  providing  that  the 
i-omplaint  may  be  made  to  the  court  of  the 
district  in  which  husband  and  wife,  or 
either  of  them,  is  living,  a  man  may  proper- 
ly be  prosecuted  for  the  offense  in  the  com- 
monwealth of  'his  residence,  although  tliu 
child  was  born  in  a  foreign  land  and  is 
still  residing  there.  Com.  v.  Acker,  197 
Mass.  91,  125  Am.  St.  Rep.  328,  83  K.  E. 
312. 
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10th  of  May,  he  was  arrested  on  n  warrant 
issued  by  Justice  Mace,  from  which  arrest 
he  was  discharged  on  May  11th;  that, 
when  attemptii^  to  take  the  train  on  the 
date  last  mentioned,  he  was  again  arrested 
on  a  warrant  of  Justice  Swart^  before 
whom  he  entered  his  special  appearance  and 
moved  to  quash,  which  motion  was  over- 
ruled; that  the  Justice  proceeded  with  the 
preliminary  examination,  uid  altiioi^h 
there  was  no  testimony  showii^,  or  tend- 
ing to  show,  that  the  defendant  had  ever 
been  in  Kansas  from  April  1,  1911,  until 

t  In  Com.  V.  Acker,  supra,  it  was  said  that 
j  "while  one  of  the  objects  of  the  statute  is 
doubtless  to  prevent  wives  and  children 
from  becoming  a  charge  upon  the  public 
for  their  support,  this  is  not  its  chief  ob- 
ject. The  higher  and  more  important  pur- 
pose of  the  legislature  in  passing  the  law 
was  to  provide  directly  for  n^Ieeted  wives 
and  children,  and  to  punish  the  infliction 
of  this  kind  of  wrong  upon  them,  and,  by 
the  fear  of  punishment,  to  deter  husbands 
and  fathers  from  leaving  their  families  to 
endure  privation.  There  is  nothing  either 
in  the  words  or  the  object  of  the  statute 
that  should  limit  its  application  to  cases 
where  the  neglected  person  happens  to  be 
in  this  commonwealth  at  the  time  of  the 
neglGct,  or  at  the  time  of  the  prosecution 
for  it.  A  person  domiciled  in  this  com- 
monwealth is  amenable  to  the  statute, 
whether  his  minor  child  is  here  when  the 
wrong  upon  him  is  committed,  or  has  been 
carried  out  of  the  commonwealth  by  his 
father,  or  has  been  left  by  him  in  another 
state  or  country,  if,  while  residing  and  hav- 
ing his  domicil  here,  he  unreasonably  neg- 
lects to  provide  for  the  child.  The  offender 
is  here  within  our  jurisdiction.  While  re- 
siding here,  he  ought  to  make  provision  for 
the  support  of  his  wife  and  minor  children, 
whether  they  are  here  or  elsewhere.  If  he 
fails  to  do  this,  his  neglect  of  duty  occurs 
here,  without  reference  to  a  place  where 
the  proper  [«rforman<»  of  his  du^  would 
confer  benefits.*' 


Application  of  rule  where  the  wife  removea 
to  another  jurisdiction  without  the  hus- 
band's consent— as  between  different  eonn- 

ties. 

Where  the  wife,  after  her  abandonment, 
removes  to  another  jurisdiction  voluntarily 
and  without  the  husband's  consent,  the  gen- 
eral rule  as  stated  above  will  usually  not 
apply,  especially  in  simple  abandonment 
cases,  for  in  such  cases  it  is  generally  held 
that  the  offense  is  complete  where  the  aban- 
donment takes  place,  and  the  wife  cannot, 
by  taking  up  her  residence  elsewhere,  con- 
fer jurisdiction  upon  another  court  to  pun- 
ish the  hiiRlmiid  for  that  offense. 

Thus,  in  Bayne  v.  People,  14  Han,  381, 
it  was  held  tha^  under  an  act  ivorfding 
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ftnd  iaclttding  Hay  8,  1B12,  and  although 
it  was  shown  to  th«  justice  that  the  defend- 
ant was  a  resident  of  Texas,  and  had  been 
dnring  the  times  named  in  the  warrant,  and 
no  eridence  showing  that  he  had  been  in 
Kansas  subsequent  to  Harch  29,  1911,  when 
the  act  under  which  he  was  arrested  took 
dTect,  he  was  nerertheleaa  bound  over;  tiiat 
he  eame  to  Stafford  county  as  a  witness  in 
the  cause  mentioned,  and  for  no  otii$r  pur- 
pose, and  was  endeavoring  to  return  at  the 
eariieet  possible  moment  at  the  close  of  the 
case  in  which  be.  came  to  testify;  that  he 

for  the  punishment  of  persons  who  abandon 
their  families  in  a  certain  county,  a  hus- 
band who  resides  in  another  county  cannot 
be  prosecuted  in  the  first  county,  for  aban- 
doning his  wife,  simply  because  she  remoTes 
to  that  county.  After  being  abandoned  in 
one  county,  she  may  not,  by  taking  up  her 
residence  in  another  coun^,  confer  juris- 
diction upon  the  court  in  the  latter  to  pun- 
ish  the  husband  for  that  offense.  The  of- 
fense is  complete  when  the  abandonment 
takes  place,  and  it  is  only  one  offense, 
whether  the  separation  be  long  or  short. 
And  to  the  same  effect  is  People  ex  rel. 
Drake  v.  Bergen,  86  Hun,  241, 

And  where  the  wife  leares  the  husband 
in  one  state  and  remoTes  to  another,  he  fol- 
lowing later,  but  residing  in  another  eoun- 
tj,  he  cannot  be  prosecuted  for  abandonment 
in  the  county  of  her  residence.  The  fact 
that  the  wife  lives  in  that  counly  at  the 
time  of  the  issuing  of  the  warrant  against 
the  defendant,  and  at  the  time  of  his  re- 
fusal to  support  her  upon  demand,  does  not 
confer  jurisdiction  upon  the  court  of  that 
county.  A  wife  who  haa  been  abandoned 
ly  her  husband  in  one  eonn^  or  state  may 
not.  taking  up  her  residence  elsewhere, 
confer  jurisdiction  upon  a  court  there  to 
vnnish  bim  for  that  offense.  People  ex  rel. 
Vltan  T.  Vitan,  20  Abb.  N.  G  298,  10  N.  Y. 
Snpp.  900. 

And  in  State  ex  rel.  Delevan  t.  Justus, 
85  Minn.  114,  88  N.  W.  416,  where  it  ap- 
peared that  the  husband  left  his  wife,  but 
remained  a  resident  (rf  the  same  eounty  and 
provided  for  her  there,  and  she  later  re- 
moved to  another  county  without  bis  con- 
sent, whereupon  he  ceased  to  contribute  to 
her  support,  and  refused  further  to  sup- 
port her  and  the  child,  it  was  held  that, 
if  any  crirae  was  committed,  it  was  com- 
mitted in  the  county  of  bis  residence,  and 
that  the  court  of  the  eonnly  whnre  she 
went  had  no  jurisdiction. 

In  that  case  it  was  said:  "It  is  how- 
nvtx,  claimed  by  the  state  that  the  relator 
by  his  conduct  drove  bis  wife  to  the  county 
of  Ramsey,  and  that  it  was  his  duty  to 
support  her  there,  and,  having  failed  to 
do  so  in  that  county,  the  crime  was  com- 
mitted there.  The  conclusion  does  not  fol* 
low  from  the  premises,  conceding  them  to 
Iw  true;  for  it  was  in  the  eounty  of  Henne- 
pin, where  he  resided  and  actually  was  at 
the  time,  that  he  wilfulW  (onitted  and  re- 
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believed  he  was  illegally  restrained  of  hia 
liberty  by  the  sheriff  of  Stafford  eounty, 
and  that  the  laws  of  Kansas  can  have  no 
extraterritorial  effect,  and  that  he  could 
not  be  guilty  of  violating  the  act  in  quea* 
tion,  and  that  he  believed,  if  it  were  the  in- 
tention of  the  l^islature  to  apply  the  pro- 
visions ot  sneh  act  to  nonresidents  who 
were  living  apart  from  their  wives  prior  to 
its  passage  that  such  act  is  unconstitution- 
al and  CO)  post  /ao<o,  and  defendant  believed 
he  was  exempt  from  arrest,  because  he  had 
come  merely  to  be  a  witness.   This  was 

fused  to  support  his  wife.  If  the  contention 
of  the  state  be  correct,  then  the  wife  may, 
by  taking  up  her  residence  in  any  county 
in  the  state  she  may  elect,  make  the  crime 
ambulatory,  and  render  the  husband  guilty 
of  felony  therein,  although  he  nuy  never 
have  been  within  such  county.  Tliat  she 
cannot  so  do  is  too  obvious  to  justify  any 
discussion  of  the  proposition,  for  this  case 
does  not  fall  within  the  limited  class  of 
cases  in  which  a  party  may  become  liable 
to  punishment  in  a  particular  jurisdiction 
while  his  personal  presence  is  ^ewhere, — 
for  example,  circulating  a  libel  in  a  county 
in  which  he  is  not  personally  present." 

But  a  hnslMnd  who  enters  into  a  separa- 
tion agreement  with  his  wife  providing  for 
the  payment  to  her  of  a  stipulatal  sum 
weekly  for  support,  and  who,  after  she  has 
removed  to  another  county,  refuses  longer 
to  pay  the  stipulated  sum,  may,  in  proceed- 
ings in  the  other  county,  be  declarra  a  dis- 
orderly person  for  failure  to  support  bis 
wife.  People  v.  Motot,  12  Misc.  618,  83 
N.  Y.  Supp.  1128. 


— 4«  between  different  states. 

And  where  the  abandonment  occurs  in  one 
state,  the  defendant  is  not  indictable  in 
another  state  to  which  the  wife  may  remove 
in  order  to  live  with  her  father;  such  an 
offense  is  one  against  the  laws  of  the  state 
where  the  abandonment  occurs,  and  not 
against  the  laws  of  the  other.  State  v. 
Shuey,  101'  Mo.  App.  438,  74  S.  W.  869. 

Under  the  New  York  statute  providing 
for  proceedings  against  parents  who  leave 
their  children  chargeable  to  the  public,  a 
warrant  of  seizure  cannot  issue  against  the 
property  of  the  husband,  who  has  abandoned 
his  wife  and  child,  in  another  state,  and  who 
is  not  a  resident  of  Kew  York  state,  and 
not_  within  its  jurisdiction,  and  haa  had  no 
notice  of  the  proceedings.  People  ex  rel. 
Public  Charities  Comrs.  v.  Clairmont,  68 
Misc.  517,  111  N.  Y.  Supp.  613. 

And  in  Philadelphia  v.  Bailey,  8  Phila. 
485,  it  was  held  that  under  a  statute  pro- 
viding that  a  wife's  domicil  shall  be  deemed 
to  be  that  of  her  husband,  where  the  hus- 
band's d<nnici1  is  in  another  state,  he  can- 
not be  prosecuted  for  desertion  in  Pennsyl- 
vania, since  the  eonrt  there  has  no  juris- 
diction. H.  C.  Bh, 
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■worn  to  on  belief  only.  To  thii  paper  the 
itate  demurred }  and  after  argument  the 
court  not  only  overruled  the  demurrer,  but 
discharged  the  defendant;  and  the  Bkate,  re- 
aerring  the  question  for  reriew, ,  appeals 
and  assigns  error  in  the  ruling  of  the  trial 
court. 

The  defendant  contends  that  the  act  is 
nnconotitutional  because  S  4  provides  that 
b^ore  trial,  with  the  consent  of  defendant, 
or  at  the  trial  on  entry  of  a  plea  of  guilty, 
or  after  conTiction,  instead  of  sending  the 
defendant  to  the  penitentiary  or  reforma- 
tory, or  in  addition  thereto,  the  court,  in 
its  discretion,  may  make  an  order,  subject 
to  change  from  time  to  time,  directing  the 
payment  of  a  aertaln  sum  periodically,  for 
a  term  not  csroeedlng  two  yesrs,  to  the  wife, 
guardian,  curator,  or  custodian  of  the 
minor  child  or  children,  or  to  an  organiza- 
tion or  individual  approved  by  the  court 
as  trustee,  and  shall  have  power  to  release 
the  defendant  from  custody  on  probation 
for  a  period  so  fixed,  upon  his  giving  a 
reeognizanee  with  or  without  surety  in 
such  sum  as  the  court  or  judge  may  order 
and  approve.  Also  that  it  is  unconstitu- 
tional because  |  7  authorizes  the  woj^en  or 
official  in  charge  of  the  penitentiary  or  re- 
formatory, to  pay  over  to  the  wife,  or  to 
someone  for  the  minor  children,  at  the  end 
•f  each  week  for  their  support,  a  sum  equal 
to  snch  amount  as  may  be  allowed  by  law 
to  such  convict  for  each  day's  hard  labor 
performed  by  him.  It  is  also  contended 
tiwt,  as  tiie  statutes  of  Kansas  can  have  no 
extraterritorial  effect,  and  as  it  is  the 
wife's  duty  to  reside  at  the  husband's 
domicil,  which  was  here  shown  to  be  in 
Texas,  he  could  not  default  in  her  support 
until  demand  was  made  at  that  place;  that, 
if  he  owed  a  duty  to  support  his  wife,  it 
was  a  duty  to  support  her  in  Texas,  and 
not  in  Kansaa.  Tbe  provision  requiring  the 
warden  to  pay  a  sum  equal  to  the  -daily 
wage  of  the  convict  can  hardly  render  the 
act  unconstitutional,  as  there  is  no  law  in 
existence  by  which  the  eratviet  receives 
wages  for  his  labor. 

The  fact  tbat  the  court  is  authorised,  in- 
stead of  putting  the  sentence  into  exe- 
cution at  once,  to  parole  and  recognize  the 
defendant  on  condition  tbat  he  provide 
periodical  support  for  his  wife,  does  not 
render  the  act  void  for  diversion  of  a  fine 
tram  the  direction  required  by  {  6,  art.  6, 
of  the  Constitution,  which  requires  the  pro- 
ceeds of  flues  for  the  breach  of  any  penal 
Utn,  to  be  applied  exclusively  to  the  sup- 
port of  common  schools.  The  payment  re- 
quired under  this  sort  of  order  is  the  pay- 
ment of  a  sum  found  by  the  court  to  be 
reasonable  for  the  support  of  a  wif^  by 
virtue  of  which  payment  the  defendant 
47  LJl^(NJS.) 


escapes  the  penally  ci  the  law,  and  it  can 
by  no  process  of  reasoning  be  rightfully 
considered  a  fine. 

As  to  the  paper  filed  by  the  defendant, 
we  think  it  should  be  considered  as  an  at- 
tempted plea  to  the  jurisdiction  of  the 
court.  It  appears  to  have  been  bo  treated 
by  both  parties  and  by  the  trial  court;  and 
we  know  of  no  other  designation  which 
could  with  propriety  be  applied  to  it. 

The  general  rule  is  not  only  that  a  plea 
to  the  jurisdiction  must  be  certain,  but 
that,  if  it  contain  matters  of  defense  mere- 
ly, it  may  with  propriety  be  overruled. 
"Where  an  indictment  is  taken  before  a 
court  that  has  no  cognizance  of  the  oi- 
fense,  the  defendant  may  plead  to  the  juris- 
diction, without  answering  at  all  to  the 
crime  alleged.  .  .  .  Such  pleas  are  not 
common;  the  easier  and  simpler  course 
being  writ  of  error  or  arrest  of  judgment. 
The  want  of  jurisdiction  may  also  be  taken 
advantage  of  under  tbe  general  issue." 
Wharton,  Crim.  PI.  &  Pr.  9th  ed.  §  422. 

"By  this  plea,  the  defendant  totally  de- 
nies the  autiiority  of  the  court  to  try  him. 
.  .  .  But  it  seems  that  the  the  defend- 
ant cannet  plead  to  an  indictment  before 
justices,  that  the  offense  was  committed  at 
some  place  beyond  their  jurisdiction,  for 
this  would  amount  to  no  more  tiian  the 
general  issue."  2  Bishop,  New  Crim. 
Proe.  Sd  ed.  S  736. 

"This  plea  is  sddom  used,  as  the  objec- 
tion may  be  taken  in  other  ways.  This 
plea  will  be  proper  when  the  court  before 
which  the  indictment  is  preferred  has  no 
cognizance  of  the  particular  crlm^  either 
because  of  the  nature  of  the  crime  or  be- 
cause it  was  not  committed  within  the 
territorial  jurisdiction  of  the  court;  or  when 
the  court  has  no  jurisdiction  of  the  defend- 
ant's person.  Objection  to  the  jurisdiction 
may  generally  be  taken  advantage  of  un- 
der the  plea  of  not  gailty,  or  the  general 
issue,  and  need  not  be  specially  pleaded; 
or  it  may  be  snecessfully  raised  by  motion 
in  arrest  of  judgment,  or  on  appeal  or  writ 
of  error,  or  by  demurrer,  when  the  want  of 
jurisdiction  appears  on  the  face  of  the  in- 
dictment or  in  the  cs^tion.  A  plea  to  the 
jurisdiction  is  therefore  seldom  Yesorted  to. 
The  plea,  being  dilatory,  must  be  certain  to 
every  intent.  The  highest  degree  of 
certainty  is  required."  Clark,  Crim.  Proc. 
§  130. 

While  the  question  of  jurisdiction  may 
be  raised  at  any  time  (Rice  v.  BiAte,  3  Kan. 
141,  If  5  Syl.  161),  still  "it  is  proper  for 
the  district  court  to  overrule  a  plea  to  tiie 
jurisdiction  of  the  court,  which  sub- 
stantially raises  the  question  of  tbe  guilt 
or  innoeenee  of  the  accnsed."   Sallna  T. 
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Cooper,  45  Kan.  12,  26  Pac.  233,  Sjl.  f  2; 
State  V.  Bailey,  67  Neb.  204,  77  N.  W.  854. 

Section  162  of  the  Criminal  Code  {Oen. 
Stet.  1909,  S  6738)  proTidea  that  "no  plea 
in  abatement  or  other  dilatory  plea  to  an 
indictment  or  information  aliall  be  received 
by  any  court  unlesB  the  party  offering  such 
plea  shall  prove  the  truth  thereof  by  affi- 
davit or  some  other  evidence."  The  oath  of 
the  defendant  that  he  merely  believed  the 
contents  of  the  paper  filed  to  be  true  did 
not  amount  to  an  affidavit.  State  v.  Glea- 
6on,  32  Kan.  245,  4  Pac.  .163,  6  Am.  Crim. 
Rep.  172.  The  demurrer  cAiallenged  the 
sufficiency  of  the  plea.  Whatever  of  Bub- 
Bt&nce  the  paper  contuned  was,  if  any- 
thing, matter  of  defense;  and  the  demurrer 
was  erroneously  overruled. 

Assuming,  however,  that  the  paper 
should  have  been  considered  as  a  properly 
drawn  and  verified  plea  to  the  jurisdiction, 
it  was  insufficient,  although  this  sort  of 
pleading  and  practice  is  novel  in  our  crimi- 
nal law.  The  statute  is  disjunctive,  and 
the  crime  is  conunitted  either  by  desertion 
and  leaving  the  wife  destitute,  or  by  n^leot 
or  refusal  to  provide  for  her  support  and 
maintenance  when  in  destitute  or  neces- 
sitous circumstances.  In  State  v.  Dvoracek, 
140  Iowa,  266.  118  N.  W.  399,  it  was  held 
that  the  venue  may  be  laid  in  the  county 
where  the  duty  to  support  should  be  dis- 
charged. It  was  also  said  in  the  opinion, 
eonoeniiiig  an  act  quite  similar  in  terms: 
"Analyzing  this,  it  becomes  apparent  that 
any  me  of  three  acts,  stated  disjunctively, 
may  subject  a  person  to  the  penalty  de- 
nounced. The  act  of  abandoning  bis  chil- 
dren had  been  coiunimmated  prior  to  the 
taking  effect  of  the  act;  and  this  doubt- 
less accounts  for  the  omissloa  to  charge 
him  therewith.**   p.  268. 

In  State  T.  Witham,  70  Wis.  473, 
S5  K.  W.  934,  the  statute  made  it  a  mis- 
demeanor to  abandon  the  wife,  leaving  her 
io  a  destitute  condition,  or,  being  of  suf- 
ficient ability,  to  refuse  or  neglect  to  pro- 
vide for  her;  and  it  was  held  that  such 
abandonment,  before  the  act  took  effect,  but 
continued  down  to  the  time  of  the  trial, 
subjected  the  defendant  to  the  penalty.  It 
was  said:  "By  the  act  of  abandonment, 
leaving  his  wife  in  a  destitute  condition, 
the  husband  incurs  the  penalty.  He  also 
incurs  the  penalty  when,  being  of  suf- 
ficient ability,  he  refuses  or  neglects  to  pro- 
vide for  her  support.  In  the  present  case, 
while  the  abandonment  occurred  before  the 
law  took  effect,  still  the  wilful  refusal  to 
provide  for  hia  wife  continued  to  the  time 
of  trial.  This  rendered  the  defendant 
liable,  under  the  statute,  for  tne  penalty  in- 
curred or  imposed  for  such  neglect."  p.  475. 
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The  wife  was  alleged  to  be  in  destitute 
circumstances  in  Stafford  county,  and  the 
defendant  was  charged  with  there  deserting 
and  there  neglecting  and  refusing  to  pro- 
vide for  her  support  and  maintenance.  The 
fact  that,  when  the  act  was  passed,  he  was 
in  Texas,  could  be  no  defense.  That  he  had 
come  voluntarily  into  Stafford  comity  to 
appear  as  a  witness  in  a  case  between  other 
parties  was  no  bar  to  his  arrest  for  .a  viola- 
tion of  the  criminal  laws  of  Kansas.  Hia 
plea  that  he  believed  that  his  domicil  had 
been  in  Texas  since  1908,  or  even  such  fact, 
if  it  were  a  fact,  of  itself,  furnished  no  rea^ 
son  why  hia  wife  should  be  left  or  permit- 
ted to  remain  in  Kansas  in  destitute 
circumstances.  Had  it  been  shown  that  she 
had  wrongfully  refused  to  follow  him  to  his 
domicil  ,  bi  Texas,  and  thus  in  law  aban- 
dtmed  or  deserted  him,  this  might  be  a  de- 
fense. 

In  Com.  T.  Bailey,  1  L^al  Qaz.  Rep.  87, 
both  parties  had  their  domicil  in  Delaware, 
and  the  desertion  was  in  Massachusetts,  for 
which  the  husband  was  arrested  in  Penn- 
sylvania, where  it  was  held  that  the  court 
had  no  jurisdiction.  But  in  State  v. 
McCullough,  1  Penn.  (Del.)  274,  40  Atl. 
237,  it  was  ruled  that  it  was  sufficient  that 
the  husband  be  in  the  state,  and  that  he 
neglect  without  cause  to  support  his  wife, 
regardless  of  where  he  abandoned  her. 
People  V.  Pettit,  74  K.  Y.  320,  8  Am.  Crim. 
Rep.  50,  was  a  ease  wherein  it  was  shown 
that,  when  the  parties  were  living  apart, 
the  husband  gave  a  reoognizanee  for  her 
support.  He  then  offered  to  take  her  to  his 
father's  house,  where  tii^  had  formerly 
lived,  and  to  support  her  there,  but  not 
elsewhere.  She  refused  to  go,  for  f^e  rea- 
son that  she  would  not  live  in  the  house 
with  his  parents,  and  that  it  was  unfit  be- 
cause of  his  father's  drunkenness  and  abu- 
sivenesB. .  It  was  held  that  .the  husband  was 
not  guilty  of  failing  to  support  her,  on  the 
theory  that  he  bad  a  right  to  choose  the 
domicil.  A  violation  of  the  statute,  as  it 
was  worded,  made  the  delinquent  a  dis- 
orderly person,  and  the  court  found  no  evi- 
dence of  disorder  in  the  offer  to  support  the 
wife  at  the  domicil  chosen  by  the  husband. 
People  ex  rel.  Vitan  v.  Vitan  (Gen.  Sees.) 
20  Abb.  N.  C.  288,  10  K.  T.  Supp.  909  Is 
cited.  There  the  parties  were  domiciled  In 
Pennsylvania,  where  the  wife  left  her  hus- 
band and  went  to  reside  in  New  Toric.  He 
afterwards  earns  to  live  in  another  coonty 
in  New  York.  While  calling  on  her,  he  re- 
fused to  live  with  or  support  her.  The 
court  held  that  this  did  not  render  him  sub- 
ject to  punishment  as  a  disorderly  person, 
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on  ihe  ground  that  he  had  abandoned  his 
wife  in  the  coiuty  where  he  wo*  UTing^  and 
that,  knowing,  after  she  had  left  him  with- 
out Iq^  causei  that  he  was  leBiding  in 
another  county,  she  should  have  made  her 
demand  there.  Had  he  first  tbaadoned  her 
without  cause  and  left  her  destitute  a  dif- 
ferent question  would  have  arisen. 

It  was  held  in  Burt<m  v.  Com.  109  Va. 
800,  63  S.  E.  464,  that,  under  a  statute 
making  it  a  misdemeanor  to  desert  or  wil- 
fully neglect  to  provide,  the  violiUion  may 
be  charged  as  having  occurred  at  the  time 
of  desertion  or  at  any  time  during  its  con- 
tinuance. The  court  said:  "In  order  to 
establish  the  offense  ...  it  must  be 
made  to  appear  that,  without  just  cause,  he 
deserted  or  wilfully  neglected  to  provide  for 
the  support  of  his  wife  or  minor  children, 
leaving  them  in  destitute  or  necessitous 
circumstances.  They  may  be  in  destitute 
circumstances  at  the  time  the  desertion 
takes  place,  or  they  may  become  destitute 
as  a  consequence  of  the  desertion  on  the 
part  of  the  husband  sad  his  wilful  neglect 
to  provide  for  their  support.  The  object 
of  the  statute  was  to  compel  the  husband, 
if  he  were  able  to  do  so,  to  support  bis  wife 
and  children.  It  is  a  continuing  duty,  and 
the  breach  of  It  may  be  stated  as  having  oc- 
curred either  at  the  moment  of  the  de- 
sertion, or  at  any  time  during  the  continu- 
ance of  the  wilful  neglect  to  make  pro- 
vision tor  hia  wife  or  minor  children,  whom 
he  haB  left,  at  the  moment  of  desertion,  or 
who  have  since  been  rendered  destitute  or 
in  necessitous  circumstances."    p.  804. 

State  V.  Sanner,  SI  Ohio  Si.  393,  26 
L.R,A.(N.8.)  1093,  00  N.  E.  1007,  involved 
a  statute  making  it  an  oCFense  to  neglect  or 
refuse  to  provide,  when  able,  for  the  wife  or 
children  living  within  the  state,  and  it 
was  held  that  a  parent  might  he  guUfy,  al- 
though residing  in  another  state,  as  the 
venue  is  in  the  county  where  the  child  is 
when  the  complaint  is  made.  The  supreme 
court  of  Wisconsin  decided  in  Spencer  v. 
State,  132  Wis.  509,  122  Am.  St.  Rep.  989, 
112  N.  W.  462,  13  Ann.  Cas.  969,  that  a 
husband  having  the  means  was  punishable 
for  failure  to  support  his  wife,  who  became 
destitute  to  his  knowledge,  although  tliey 
were  living  separate  by  consent.  The 
theory  of  a  continuing  offense  is  fully 
recognized  in  State  v.  Stou^  189  Iowa,  657. 
117  N,  W.  958. 

The  defradant's  statement  that  he 
verily  believed  it  was  not  the  intention  of 
the  legislature  to  apply  the  provisions  of  the 
act  to  "nonresidents  who  were  living  apart 
from  their  wives  prior  to  the  passage  of 
iaid  act"  indicates  the  notion  that  mere 
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living  apart  from  a  wife  relieves  tiie  hos- 
liand  from  the  duty  to  support,  which  is 
neither  good  law  nor  good  morals.  In  his 
brief,  his  counsel  ask:  "When  he  came 
into  Kansas  for  a  temporary  ftad  lawful 
purpose,  was  he  violating  the  law  and  com- 
mitting a  crime  hy  failing  uid  refusing  to 
support  his  wife  while  heret  If,  durii^tha 
few  days  he  was  in  Kansas,  he  had  sup- 
ported his  wife,  would  he  he  innocmt  of  the 
crime  charged  T"  As  to  the  first  question, 
we  reply  that,  according  to  the  Informatitm, 
he  was  violating  the  law,  and  there  was 
nothing  shown,  in  his  plea  to  the  contrary. 
As  to  the  second  query,  we  feel  confident 
that,  had  he  provided  for  his  wife's  sup- 
port during  the  few  ilays  he  was  here,  he 
would  at  least  be  in  much  better  relation 
to  the  law  than  he  now  is.  It  is  insisted 
that,  before  he  can  be  in  default,  the  wife 
must  demuid  of  him  in  Taas  that  he  pro- 
vide for  her.  This  presupposes  that  the 
circumstances  were  and  are  such  as  to 
make  it  her  duty  to  follow  him  to  the 
other  state;  and,  as  already  si^gested,  he 
alleged  nothing  showing  such  duty  on  her 
part  Counsel  say:  "He  may  admit  that 
he  deserted  his  wife  In  Kansas  in  1908,  the 
law  not  then  being  in  effect.  He  cannot  be 
tried  for  desertion  under  this  law,  even  if 
he  deserted  her  in  Texas  in  1909."  But  he 
can  be  tried  for  failure  to  support  her  in 
the  place  where  he  deserted  her,  unless  he 
can  show  some  legal  excuse  which  he  has 
not  done  thus  far. 

It  is  suggested  that  the  act  is  void  be- 
cause the  punishment  provided  is  unusual. 
Hard  labor  in  the  penitentiary  or  reforma- 
tory not  exceeding  two  years,  with  toe  inci- 
dental  provision  for  the  oiforcement  of 
orders  for  support,  which,  if  obeyed,  work 
a  stay  of  execution,  is  certainly  not  moro 
unusual  than  the  Wisconsin  penalty  of  six 
months  in  jail  on  bread  and  water.  Of  that 
Justice  Window  said  in  the  Spencer  Case, 
132  Wis.  S09.  "We  are  of  opinion,  how- 
ever, that  tlie  clause  in  question  may  well 
be  justified  as  providing  an  appropriate 
punishment  for  an  aggravated  case  of 
abandonment  or  failure  to  support."  p. 
520.  The  penalty  is  severe;  but  evidently 
the  legislature  believed  that  this  very 
feature  would  act  as  a  deterrent  to  faith- 
less husbands  and  pitiless  fathers  who 
might  be  tempted  to  leave  wife  and  child 
without  support  or  care.  Its  severity  need 
trouble  no  one  who  possesses  sufficient  man- 
hood and  decency  to  entitle  him  to  remain 
outside  prison  walls. 

The  ruling  of  the  trial  court  is  reversed, 
with  directions  to  proceed  in  accordance 
herewith. 
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RE  A.  T.  FOWLES. 
(80  Kan.  430.  131  Vac.  698:) 

States  —  Jnrlsdictlon  —  nonresidents. 

1.  One  state  will  not  seek  to  censor  or 
control  tlie  conduct  of  citizeni  and  residents 
of  other  states,  unless  such  conduct  results 
in  an  infraction  of  its  own  laws. 
Pai«nt  and  child  —nonresident  —  de- 
sertion. 

2.  A  citizen  and  resident  of  another 
state,  who,  without  lawful  excuse,  knowing- 
ly permits  his  child  under  sixteen  years  of 
age  to  be  and  remain  here  in  destitute  or 
necessitous  circumstances  without  providing 
for  the  support  and  maintenanee  of  such 
child,  thereby  violates  the  desertion  act 
(chapter  163,  Laws  of  1911),  and  may  be 
punished  therefor. 

Same  —  trifti  In  state  —  retention  after 
dlflcharee. 

3.  When,  upon  such  charge,  the  father  is 
arrested  in  another  state  and,  waiving 
requisition,  comes  in  the  custody  of  an  of- 
ficer, the  courts  of  this  state  have  juris- 
dition  to  try  him  upon  such  charge,  al- 
though he  has  never  before  been  within  this 
state.  But  when,  after  having  tfaw  come, 
be  is  discharged  by  writ  of  hatwas  corpus 
by  the  probate  court  of  the  county  where 
the  cliarge  was  laid,  and  before  having  an 
opportunity  to  return,  is  rearrested  on 
tlie  same  chai:ge,  the  s^te  has  no  right  to 
retain  and  try  him  for  failure  to  support 
inch  child  after  he  (the  father)  was  thus 
brought  here,  without  showing  that  after 
so  coming  h^  without  lawful  excuse,  know- 
ingly faikd  or  refused  to  furnish  aueh  sup- 
port and  maintenance. 

Same  —  conditions  of  gnllt. 

4.  To  render  a  father  liable  to  punish- 
ment for  such  failure  before  being  thus 
brought  here,  it  must  be  shown  that  he  knew, 
or  ought  to  have  known,  the  location  and 
condition  of  his  child,  or  that  he  had  hj  act 
of  omission  or  commission  permitted  him  to 
be  and  remain  here  in  destitute  or  neces- 
sitous circumstances  without  providing  for 
his  support  and  maintenanee. 

Same  —  omission  in  state  — llabtllty. 

5.  A  sovereign  state  will  not  be  less  fair 
in  its  treatment  of  parties  than  it  requires 
its  citizens  to  be,  and,  having  brought  here 
a  citizen  and  resident  of  another  state  upon 
criminal  process  to  answer  for  an  ofTense 
all^d  to  have  been  committed  while  in 
the  state  of  his  residence,  it  will  not  upon 
his  discharge,  and  before  he  has  an  oppor- 
tunity to  return,  forcibly  retain  him  to  an- 
swer tar  an  act  of  omission  since  he  was 

Headnotes  by  WtST,  J. 

Note.  —  See  note  to  State  v.  GUlmore, 
ante.  217,  for  a  discussion  of  the  effect  of 
residence  of  parties  upon  the  offense  of  de- 
sertion or  failure  to  provide  for  wife  or 
family. 
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thus  bnnight  lier^  unless  such  omission  was 
knowing  and  wilful  on  his  part. 

(Porter,  J.,  dissents.), 

(April  12,  1913.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  com- 
mitted for  neglecting  or  refusing  to  pro- 
vide for  the  support  and  maintenance  ol  his 
son.   Writ  denied. 
The  facta  are  stated  in  the  opinion. 
Mr.  R.  £.  Melvln,  for  petitioner: 
Nonresidence  of  petitioner  is  a  bar  to  his 
prosecution. 

State  v.  Ewers,  76  Ohio  St.  663,  81  N.  E. 
1196;  Ohio  V.  Banner,  81  Ohio  St.  893,  26 
L.RjL(N.8.)  1093,  90  E.  1007;  BeaUis 
T.  State,  73  Ark.  428,  84  S.  W.  477;  Tntt 
V.  Greenville,  33  L.R.A.(N.8.)  832,  note; 
Jemmerson  v.  State,  80  Oa.  Ill,  6  S.  E. 
13]. 

Messrs.  John  S.  Dawson,  Attorney  Gen- 
eral, S.  N.  HnvirkeB,  Assistant  Attorney 
General,  and  J.  S.  Amlck,  (or  respondent: 

Nonresidence  is  no  defense  to  a  criminal 
p/osecution. 

Lindsey  v.  State,  38  Ohio  St.  607;  Adams 
V.  People,  1  N.  T.  173;  People  v.  Adams, 
3  Denio,  190,  45  Am.  Dec.  468;  Minor,  Confl. 
L.  499;  State  v.  Sanner,  8]  Ohio  St.  393, 
26  LJl.A.(N.S.)  1003,  90  N.  E.  1007. 

The  nonsupport  or  desertion  takes  place 
where  the  children  are,  and  not  where  the 
defendant  reaides,  and  therefore  this  crime 
was  committed  in  Dou^aa  county,  Kansas, 
and  should  be  punished  there. 

20  pyo.  1678;  State  t.  Peabody,  26  R.  I. 
644.  66  Atl.  1028;  Bennefleld  v.  State,  80 
Ga.  107,  4  S.  E.  860. 

A  person  coming  into  the  state  volun- 
tarity  upon  a  warrant  issued  by  an  officer 
of  another  state  is  held  to  surrender  his 
person  to  the  jurifldicti<m  of  said  i»urt. 

State  V.  Garrett,  67  Kan.  132,  46  Pac  03; 
21  Cyc.  304. 

West,  J.,  delivered  the  opinicm  of  the 
court: 

This  is  an  application  for  a  writ  of  habeas 
corpus  submitted  upon  an  agreed  statement 
of  facti. 

The  petitioner  for  more  than  eighteen 
years,  excepting  a  brief  sojourn  in  Uissouri, 
has  been  a  citizen  and  resident  of  Dallas, 
Texas.  With  him  at  that  place  his  wife 
and  their  two  children  lived  intermittently 
from  about  1896  to  about  1906  or  1906, 
when  she  left  Texas  with  their  two  children 
and  brought  them  to  Lawrence,  Kansas.  It 
is  stipulated  that  no  blame  is  attached  to 
the  husband  or  wife  for  the  separation.  One 
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of  the  children  is  a  boy  now  about  fourteen 
years  old,  healthy,  and  able-bodied,  and  it 
ia  inferable  that  be  has  remained  at  Law- 
rence since  coming  there  in  1005  or  1906. 
but  with  whom  it  is  not  shown.  On  a  date 
not  given  a  complaint  was  filed  before  a 
justice  of  the  peace  of  Douglas  county, 
charging  the  petitioner  with  neglecting  or 
refusing  to  provide  for  the  support  and 
maintenance  of  this  son.  A  warrant  was 
issued  and  the  petitioner  was  arrested  at 
Dallas,  Texas,  and  brought  to  Lawrence; 
the  issuance  of  requisition  papers  having 
been  waived,  and  on  February  24,  1013,  he 
was  discharged  from  custody  by  writ  of 
habeas  corpus  issued  by  the  probate  court. 
Almost  immediately,  and  before  he  had  an 
opportunity  to  leave,  he  was  again  arrested 
on  the  same  charge  upon  information  filed 
by  the  county  attorney.  February  28th  his 
plea  in  abatement  was  sustained,  whereupon 
he  demanded  to  be  released,  but  instead  was 
again  arrested  on  a  justice's  warrant  on  the 
same  charge  originally  made,  and  placed  in 
jail.  The  petitioner  asserts  his  right  to  be 
discharged  from  custody  upon  the  theory 
that  he  has  committed  no  crime  against  the 
state  of  Kansas,  in  which  he  never  set  foot 
until  brought  here  in  custody,  as  already 
stated.  The  state  insists  that  failure  to 
support  a  destitute  child  in  Kansas  is  a 
crime  against  our  laws,  and  that  the  peti- 
tioner, having  come  into  the  custody  of  an 
officer  without  a  requisition,  is  here  volun- 
tarily and  subject  to  the  jurisdiction  of  our 
courts. 

The  statement  of  facts,  the  substance  of 
which  has  already  been  stated,  is  more  re- 
markable for  what  it  omits  than  for  what  it 
contains.  From  statements  made  upon  the 
argument  and  in  the  briefs,  however;  we 
shall  assume  that  about  six  or  seven  years 
ago  the  wife  brought  the  boy  to  Lawrence, 
Kansas;  that  when  the  complaint  was  filed 
he  was  in  necessitous  or  destitute  circum- 
stances; and  that  the  father  was  not  at  that 
time  providing  for  his  support  and  main- 
tenance. We  cannot  assutne,  as  it  is  not 
charged,  that  the  father  abandoned  the  boy 
at  any  time;  that  he  sent  him  to  Kansas; 
or  that,  he  had  knowledge  of  his  destitute 
circumstances.  Whether  during  the  years 
since  leaving  Texas  he  has  lived  with  the 
mother  or  with  relatives,  or  during  what 
portion  of  that  time  he  has  been  provided 
for  and  by  whom,  we  are  not  advised. 

The  statute  provides:  "That  any  hus- 
band who  shall,  without  just  cause,  desert 
or  neglect  or  refuse  to  provide  for  the  sup- 
port and  maintenance  of  his  wife  in  desti- 
tute or  necessitous  circumstances;  or  any 
parent  who  shall,  without  lawful  excuse, 
desert  or  neglect  or  refiise  to  provide  for  the 
support  and  maintenance  of  hit  or  her  child 
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or  children  under  the  age  of  sixteen  years 
in  destitute  or  necessitous  circumstances, 
shall  be  guilty  of  a  crime  and,  on  convic- 
tion  thereof,  shall  be  punished  by  imprison- 
ment in  the  reformatory  or  penitentiary,  at 
hard  labor,  not  exceeding  two  yeara." 
(§  1,  chap.  163,  Laws  of  1911.) 

The  general  rule  is  that  the  laws  of  a 
state  have  no  extraterritorial  force,  and 
that  its  crimes  act  is  for  the  punishment  of 
those  within  its  own  borders.  Section  10  of 
the  Bill  of  Rights  provides  that  in  all 
transactions  the  accused  shall  have  "a 
speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed."  No 
argument  is  needed  to  show  that  if  the  au- 
thorities in  one  state  should  undertake  to 
censor  and  punish  the  conduct  in  their  state 
of  citizens  of  another  stat^  the  domestic 
tranquillity  and  general  welfare  mentioned 
in  the  preamble  of  the  Federal  Constitution 
would  be  seriously  disturbed.  However, 
mere  physical  presence,  citizenship,  or  resi- 
dence  within  the  state  is  not  always  essen- 
tial in  order  to  render  one  amenable  to  its 
laws  and  subject  to  its  prosecution.  The 
legislature  has  provided  {Gen.  Stat.  1009, 
§  6595)  that  "every  person  being  without 
the  state,  committing  or  consummating  an 
offense  by  an  agent,  or  means  within  the 
state,  is  liable  to  be  punished  by  the  laws 
thereof  in  the  same  manner  as  if  he  were 
present  and  had  commenced  and  consum- 
mated the  offense  within  the  state."  Grim. 
Code,  §  21. 

In  the  case  of  Carr,  28  Kan.  1,  it  was 
said:  "We  fully  recognize  tnat  the  power 
of  the  state  to  punish  criminals  extends  to 
all  persons  who,  being  vrithout  the  state, 
commit  or  consummate  violations  of  the 
penal  statutes  within  our  state,  'by  an 
agent  or  means  within  the  state.*  Such  per- 
sons, although  out  of  the  state,  are,  in  con- 
templation of  law,  within  the  state."   p.  6. 

"The  legislature  of  one  state  cannot  make 
laws  by  which  people  outside  the  state  must 
govern  their  actions,  except  as  they  may 
have  occasion  tb  resort  to  the  remedies 
which  the  state  provides,  or  to  deal  with 
property  situated  within  the  state.  .  .  . 
But  if  the  consequences  of  an  unlawful  act 
committed  outside  the  state  have  reached 
their  ultimate  and  injurious  result  within 
it,  it  seems  that  the  perpetrator  may  be 
punished  as  an  offender  against  such  state." 
Cooley,  Const.  Lim.  6th  ed.  140. 

In  Rex  V.  Garrett,  17  Jur.  1060,  Lord 
Campbell,  Ch.  J.,  said:  "1  do  not  proceed 
upon  the  ground  that  the  offense  was  com- 
mitted beyond  the  jurisdiction  of  the  court, 
for  if  a  man  employ  a  conscious  or  uncon- 
scious agent  to  commit  an  offense  in  this 
country,  he  is  amenable  to  the  lawi  of  Eng- 
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lud,  alt1unig;b  at  the  time  tbe  offense  was 
eoimnitted  he  was  living  beyond  the  juris- 
dietion."   p.  1062. 

In  Barkhanuted  T.  ParBona,  3  Conn.  1, 
a  proMcntion  was  bad  under  a  statute  pro- 
Tiding  a  forfeiture  for  the  bringing  of  pau- 
pers into  the  state  and  leaving  thran  tliere. 
It  was  argued  that  evidence  bad  been  im- 
properly received  to  show  the  oonduct  of  tfao 
defendant  in  another  state,  the  only  ground 
of  his  amenability  to  tbe  criminal  laws  be- 
ing that  be  owed  allegiance,  and  he  eonld 
owe  no  allegiance  unless  within  their  pro- 
tectitMi,  and  he  oould  not  be  within  their 
protection  unless  rither  a  citizen  or  per- 
sonally within  their  jurisdiction.  Tbe  court 
■aid  it  was  conceded  that  the  defendant  did 
not  personally  bring  the  paupers,  but  that 
he  sent  them  under  the  care  of  his  son.  The 
court  further  said:  "The  principle  of  com- 
mon law,  Qui  fat^t  ptr  oHuMf  faeit  per  se, 
is  of  universal  application,  both  in  crimi- 
nal and  civil  cases;  and  he  who  does  an 
act  in  this  state,  by  his  agent,  is  considered 
as  if  be  bad  done  it  in  bis  own  proper  per- 
son." p.  8. 

In  State  t.  Pesbody.  25  K.  I.  644,  56  Atl. 
1028i  a  Monplaint  alleging  nonsupport  of 
minor  children  in  Washingttm  county  by  a 
defendant  in  Kent  eoimty  was  held  good  for 
tbe  reason  that  one  is  answerable  for  bis 
neglect  to  the  place  where  others  suffer  in 
ecmsequence.  It  baa  been  held  that  one  can 
be  prosecuted  for  procuring  a  drug  in  ui- 
otiier  stat^  and  sendii^  it  by  mail  to  a 
woman  within  the  state  for  tbe  purpose  of 
procuring  an  abortion.  State  v.  Morrow, 
40  8.  G  221, 18  8.  B.  853,  859,  9  Am.  Crim. 
B^.  28.  The  court  said:  "Assuming  how- 
ever, for  the  purposes  of  this  discussion 
fnly,  tfaat  there  was  no  evidence  of  any  act 
dime  in  pursuance  of  an  intention  to  effect 
an  abortion,  except  such  acts  as  were  done 
by  the  defendant  in  the  city  of  Washington, 
then  if  tbe  acts  thne  done  were  intended  to 
take  effect  in  this  state,  and  did  there  ac- 
tually take  effect,  we  still  think  the  court 
in  this  state  had  jurisdiction  of  the  offoise 
ctiarged."  p.  237.  This  quotation  is  sup- 
ported 1^  numerous  authorities  cited  in  the 
opinion,  which  rests  on  the  assumption  that 
the  defendant  voluntarily  came  into  and 
submitted  himself  to  the  jurisdiction  of  tbe 
trial  court.  The  doctrine  was  announced 
that  it  is  the  duty  of  a  state  to  protect  the 
lives  and  persons  of  its  citizens  and  others 
temporarily  resident  therein,  against  unlaw- 
ful violation  or  injury  whether  ctmunitted 
bj  citizens  or  others,  jurisdiction  of  the 
•^ert-matter  and  of  tbe  person  being  dif- 
fernit  questions.  Forgery  in  another  state 
of  titles  to  lands  in  tbe  state  of  Texas  was 
held  to  bs  an  offense  against  tbe  laws  of  the 
latter  state,  under  a  statute  providing  that 
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persons  out  of  the  stste  may  eommit,  and 
be  liaUe  to  indictment  and  c<mviction  for, 
offenses  which  do  not  in  their  commission 
necessarily  require  peraonal  presses  in  the 
state.  Hanks  v.  State,  13  Tex.  App.  289. 
A  resident  of  Missouri  who  turned  cattle 
out  of  his  incloeure  knowing  that  they 
would  go  across  tbe  line  into  Arkansas  was 
held  not  guilty  of  violating  an  act  of  tbe 
latter  state  prohibiting  stock  running  at 
large.  Beattie  v.  State,  73  Ark.  428,  84 
S.  W.  477.  A  nonresident  of  a  eiij  was 
held  liable  to  prosecution  try  its  poUce  court, 
for  permitting  his  cow  tO  be  at  lUge  with- 
in the  city  contrary  to  a  municipal  ordi- 
nance, although  tlie  owner  was  not  within 
the  city  at  the  time.  Tntt  v.  Greenville, 
142  Ky.  536.  134  8.  W.  800,  33  L.ILA.(N.S.) 
331.  A  note  to  this  decision  collates  a  large 
number  of  authorities  touching  the  subject 
under  consideration.  In  tiie  opinion  it  was 
said:  '^t  is  the  act  or  thing  that  is  done 
within  the  ci^  limits  in  violation  of  the 
ordinance  that  subjects  the  doer  to  the 
penalty.  Where  the  doer  in  fact  is  at  the 
time  is  a  matter  of  no  consequence.  Pos- 
sibly in  some  eases  it  might  1m  difficult  to 
get  jurisdiction  of  the  perstm  of  the  of- 
f Older,  so  that  be  might  IM  punished;  but 
this  fact  would  not  lUfect  bis  guilt  or  his 
liability  to  puniahmmt  if  be  could  be 
brought  to  trial.  .  .  .  When  appellant 
permitted  his  cow  to  wander  at  large  with- 
in the  city  limits,  he  as  certainly  committed 
an  act  in  violation  of  its  law  as  if  he  bad 
hinudf  driven  bis  cow  witUn  the  limits 
and  turned  her  at  large.  There  could  be  no 
difference  between  the  legal  dfect  and  con- 
sequence of  appellant's  act  in  standing  just 
outside  the  city  limits,  and  driving  his  cow 
into  tbe  diy,  to  run  at  large  and  in  leading 
her  Into  the  city,  and  then  turning  her 
loose."  P.S38. 

In  Burton  v.  United  States,  202  U.  8.  344, 
SO  L.  ed.  1057,  26  Sup.  Ct.  Rep.  688,  6  Ann. 
Cas.  362,  it  was  decided  that  the  Federal 
court  at  the  place  where  the  agreement  was 
made  for  compensation  to  perform  services 
forbidden  by  statute  bad  jurisdiction  to  try 
the  offense,  even  If  the  agreement  ms  n^- 
tiated  or  accepted  at  another  place;  Its 
final  acceptance  and  ratification  being  with- 
in the  district.  Horner  v.  United  States,  143 
U.  8.  207,  86  L.  ed.  126,  12  Sup.  Ct.  Rep. 
407,  was  cited,  which  ruled  that  tbe  Hlinois 
district  eourt  had  jurisdiction  to  try  one 
for  violating  tile  lottery  statute  who  bad 
sent  to  persons  within  that  district  lottery 
circulars  by  mall  deposited  at  New  York. 

In  State  v.  Gillmore,  88  Kan.  835,  ante, 
217, 120  Pac.  1123,  it  was  said  that  the  stat- 
ute in  question  may  be  violated  eithv  by 
deserting  and  leaving  in  destitute  or  neces- 
sitous circumstances,  or  by  n^lect  or  re- 
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flual  to  proride  after  raeh  desertim  when 
aneli  deatitate  or  neceasitous  drcumatances 
ariae. 

In  Bennefield  T.  State,  80  Ga.  107,  4  8. 
E.  889,  870,  it  waa  held  that  the  giet  of  the 
offenBB  of  abandoning  a  child  la  the  volnn- 
taty  and  wilful  abandonment  of  it,  leaving 
it  dependent  and  deatitate.  There  the  hna- 
band  voluntarily  and  wilfully  aeparated  from 
hia  wife  in  one  county  and  aent  her  and 
tiieir  child  by  an  agent  to  another  county, 
where  they  became  dependent  and  destitute, 
and  the  father  wai  held  indictable  in  the 
latter  county  for  abandonment*  because  it- 
was  by  hia  act  that  th^  were  removed  from 
one  county  to  tiie  otho*.  The  court  said: 
'It  was  tiie  same  as  If  he  had  stood  upon 
the  county  line  between  Heard  and  Carroll, 
and  had  pushed  his  child  across  the  line  into 
Carroll,  and  then  left  It  dependent  and  des- 
titute.**   p.  110. 

In  State  v.  Dvoraeek,  140  Iowa,  206,  118 
N,  W.  300,  it  was  ruled  that  the  venue  in 
a  prosecution  for  failure  to  inrovide  for  a 
wife  or  children  is  in  the  county  where  the 
duty  of  providing  for  them  should  be  dis- 
charged. The  court  said:  "The  poialty  ia 
denounced,  not  on  the  commission  of  any 
a£Bnnative  act,  but  on  the  omission  of  the 
plainest  duty.  I^eceasarily,  then,  the  venue 
depends  on  where  the  omission  to  perform 
the  duty  occurred.  ...  He  owed  no  such 
duty  elsewhere,  and,  because  <ot  the  situa- 
tion of  his  wife  and  children,  must  have 
omitted  the  duty  in  Story  county,  or  not  at 
all.  Somewhat  akin  in  principle  is  the  line 
of  cases  deciding  that  the  venue  in  embez' 
alement  eases  may  be  laid  in  the  county  in 
which  it  was  the  duty  of  the  accused  to 
account.  .  ,  .  The  presence  of  the  offend- 
er within  the  county  where  a  crime  is  com- 
mitted is  not  always  essential,  but  some 
portion  oi  the  act  or  omission  to  act  must 
have  taken  effect  therein."  p.  270. 

In  State  v.  Sanner,  81  Ohio  St.  393,  28 
L.ILA.(N.S.)  1003,  00  N.  E.  1007,  under 
an  act  providing  that  the  offense  shall  be 
held  to  have  been  committed  in  any  county 
of  the  state  in  which  the  destitute  child  or 
children  may  be  at  the  time  the  complaint 
is  made,  it  was  determined  that  a  parent 
may  be  guilty  of  the  crime  failing  to 
provide  for  his  minor  children  although  a 
resident  of  another  state  during  the  time 
laid  in  the  indictment;  that  the  venue  is  in 
the  county  where  the  child  is  when  the  com- 
plaint is  made.  Before  the  provision  as  to 
venue  already  quoted  was  added  by  amend- 
ment, it  had  been  decided  that  one  could  not 
be  thus  prosecuted  who  resided  in  another 
state  during  the  time  laid  in  the  indictment. 
SUU  V.  Ewers.  76  Ohio  St  663,  81  N.  E. 
1106.  The  latest  decision  we  have  found  is 
Re  Poage  by  the  supreme  court  of  Ohio,  87 
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Ohio  St.  72,  100  N.  B.  12S.  A  citizen  and 
elector  of  Kentucky  was  indicted  in  Law- 
rence county,  Ohio,  for  failure  to  provide 
for  his  minor  children  therein.  On  applic»- 
tiou  for  habeas  corpus  he  averred  ijiat  he 
waa  married  in  Kentucky,  established  a 
home  for  himself  and  family  there,  where 
he  had  ever  since  resided  ftnd  whov  the 
child  was  bom;  that  without  any  Just  cause 
and  without  hia  knowledge  or  consent,  and 
againat  hia  wishes,  his  wife  abandmed  their 
home  and  took  the  child  with  her  into  Ohio, 
where  ahe  had  remained  ever  since,  and  re- 
fused to  return  or  permit  the  child  to  re- 
turn, although  the  father  had  at  all  times 
maintained  tiie  htMue  in  Kentudty  for  her 
and  her  child,  and  had  been  ready  and  will- 
ing at  all  times  to  provide  for  them  their 
food,  shelter,  and  clothing.  It  was  held 
that,  it  appearing  that  the  child  received 
support  from  the  mother  or  someone  else  at 
her  request,  the  mere  failure  and  neglect  of 
the  fa^er,  after  considering  his  l^al  right 
to  the  custody  and  control  of  the  child,  did 
not  bring  him  within  the  operation  of  the 
statute.  It  was  aaid  that  a  parent  m^  be 
guilty  of  failing  to  provide,  although  a  resi- 
dent of  another  state,  and  that  the  venue 
may  be  properly  laid  where  the  child  is 
domiciled  when  the  complaint  is  made,  but 
that  it  1^  no  means  follows  that  the  legis- 
lature may  control  domestic  relations  of 
crtiaens  of  another  state  who  have  never 
resided  in  the  complaining  state,  or  ewnpel 
the  performance  of  parental  duties  and  ob- 
ligations arising  under  the  laws  of  the  state 
of  their  residence,  where  the  defendant  ie 
not  responsible  either  by  acts  of  omissioa 
or  commission  for  the  child  being  tempo- 
rarily in  the  complaining  state.  The  eourt 
then  said:  "It  is  sufficient  to  say  that  it 
must  at  least  appear  that  he  has  brought 
or  compelled  them  to  come  into  this  state 
and-  then  abandoned  them,  or  that,  having 
been  brought  into  this  state  by  others,  even 
against  his  will,  th^  were  then  abandoned 
and  permitted  to  become  homeless  and  un- 
provided for.  Clearly  in  such  case  it  would 
be  the  duty  of  the  father  to  assert  his  l^al 
right  to  their  care  and  custody,  and  pro- 
vide them  with  a  home,  food,  shelter,  and 
clothing,  and  his  failure  to  do  so  would  be 
an  offense  against  our  laws.  This  legisla- 
tion is  for  the  benefit  of  the  ehild.  It  ia 
passed  for  the  purpose  of  enforcing  the 
natural  duties  of  parents  to  their  children. 
This  duty  is  owing  to  the  ehild  wherever 
the  parent  entitled  to  its  control  and  cus- 
tody places  it,  or  wherever,  in  disregard  of 
his  parental  duty  and  obligation,  he  permits 
it  to  remain  unprovided  for.  So  that  dti- 
sens  of  another  state  cannot  permit  their 
children  to  become  objects  of  charity  in  this 
state,  and  defend  against  a  nfoseeutiou  on- 
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der  our  lairs  to  compel  parenta  to  provide 
lor  their  minor  children,  by  the  plea  that 
they  are  not  citizens  of  this  state;  but 
where  such  child  is  brought  into  this  statc 
Bgminst  the  will  and  consent  of  the  parent, 
and  is  provided  with  a  suitable  home,  food, 
shelter,  and  clothing  by  those  responsible 
for  bringing  it  into  the  state,  or  by  others 
procured  by  them  to  furnish  the  same,  it  is 
then  no  concern  of  our  state,  and  no  offense 
against  our  laws."   87  Ohio  St.  85. 

The  officer  who  arrested  the  petitioner 
was  clothed  only  with  the  authority  of  a 
warrant  issued  by  a  justice  of  the  peace  ol 
this  state;  but,  as  the  person  sought  came 
across  the  line  -without  demanding  a  requisi- 
tion, he  must  be  held  in  law  to  have  come 
into  the  statue  voluntarily  to  the  extent  and 
in  the  sense  that  the  court  had  jurisdiction 
to  try  him  for  a  crime  already  committed 
here  by  him.  State  v.  Garrett,  57  Kan.  132, 
45  Pac.  93;  State  v.  McNaspy,  68  Kan.  691, 
38  L.R~A.  756,  60  Pac  895.  However,  he 
came  to  Lawrence  in  custody,  and^not  of  his 
own  motion  or  volition.  In  the  GtUmore 
Case,  88  Kan.  842,  ante,  217,  129  Pac.  1125, 
it  was  said:  "That  he  had  come  volun- 
tarily  into  Stafford  county  to  appear  as  a 
witness  in  a  case  between  other  parties  was 
no  bar  to  his  arrest  for  a  violation  of  the 
criminal  laws  of  Kansas.  His  plea  that  he 
believed  that  his  domicil  had  been  in  Texas 
since  1908,  or  even  such  fact,  if  it  were  a 
fact,  of  itself,  furnished  no  reason  why  hid 
wife  should  be  left  or  permitted  to  remain 
in  Kansas  in  destitute  circumstances.  Had 
it  been  shown  that  she  had  wrongfully  re- 
fused to  follow  him  to  his  domicil  in  Texas, 
and  thus  in  law  abandoned  or  deserted  him, 
this  might  be  a  defense."  p.  842.  The  deci- 
sion in  the  case  just  quoted  from  is  based 
upon  the  proposition  that,  having  come 
voluntarily  into  the  county  where  he  had 
previously  abandoned  his  wife,  and  having 
T(rfuntarily  remained  there  some  days,  and 
having  failed  to  provide  for  her  support  or 
maintenance,  she  being  in  destitute  and 
neeesattoua  circumstances,  he  was  liable  to 
prosecution.  Here  the  petitioner  did  not 
come  into  the  state  voluntarily  in  the  sense 
in  which  Gillmore  came,  and  only  in  a  strict 
ltga.\  sense;  he  did  not  voluntarily  remain 
here  at  all,  and  was  prevented  from  a  speedy 
return  upon  his  discharge  by  the  probate 
eourt  another  arrest  on  the  same  charge, 
and  is  now  involuntarily  in  jail. 

A  aorereign  state  cannot  afford  to  be  less 
IwSt  and  decent  in  its  treatment  of  parties 
than  it  would  require  its  citizens  to  be,  and 
it  would  he  taking  an  unfair  advantage  of 
the  applicant  to  assume  or  imagine  that  the 
state  is  really  attempting  to  prosecute  him 
tar  knowingly  and  voluntarily  permitting 
bis  son  to  be  in  Douglas  county  in  destitute 
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circumstances  and  failing  to  provide  for 
him  since  being  brought  here  by  the  officer. 
The  only  fair  and  straightforward  way  to 
treat  the  situation  is  to  regard  it  as  a  prose- 
cution for  a  failure  to  support  before  the 
petitioner  came  into  the  state.  The  county 
attorney  advises  us  that  the  complaint  un- 
der which  the  restraint  is  now  attempted  to 
be  justified  charges  that  tlie  defendant  on  or 
about  the  1st  day  of  December,  1912,  wil- 
fully and  feloniously  and  without  lawful  ex- 
cuse, refused  to  provide  for  the  support  and 
maintenance  of  the  boy,  and  has  ever  since 
refused  so  to  provide,  "and  that  said  Wil- 
liam D.  Fowles  is  in  destitute  and  necessi- 
tous circumstances."  In  all  fairness  two  ob- 
servations sliould  be  made.  We  cannot  as- 
sume under  the  statement  of  facts  on  which 
this  case  is  presented,  that  the  petitioner 
while  in  Texas  knew  that  the  son  was  des< 
titute  in  Douglas  county,  Kansas,  and  there- 
fore cannot  assume  that  he  wilfully  failed 
to  provide  for  bis  support.  Again,  a  charge 
that  in  February,  1913,  the  son  "is  in  desti- 
tute circumstances,"  is  hardly  tantamount 
to  an  allegation  that  he  was  thus  destitute 
or  necessitous  before  the  father  was  brought 
here  in  custody  of  the  sheriff. 

We  think  the  question  of  jurisdiction 
to  prosecute  the  defendant  for  failure  to 
support  his  son  before  the  arrest  depends 
upon  what  he  really  had  to  do  with  the  boy's 
presence  in  Douglas  county,  what  means 
were  in  fact  provided  for  his  support,  and 
what  knowledge  the  father  bad,  or  should 
have  had,  of  his  condition,  and  whether  or 
not  he  was,  in  the  language  of  the  statute, 
"without  lawful  excuse."  If,  as  a  matter 
of  fact,  the  father,  unmindful  of  his  duty 
and  obligations,  permitted  the  mother  to 
remove  the  child  to  this  state  under  such 
circumstances  that  he  was  obligated  for  his 
support,  and  with  knowledge  or  reasonable 
means  of  knowledge  that  his  child  was  des- 
titute and  likely  to  become  a  public  burden 
upon  Douglas  county,  then  we  think  without 
question  his  conduct  was  as  reprehensiblo 
and  as  punishable  as  it  would  have  been  had 
he  brought  the  child  here  and  abandoned 
him  on  purpose.  On  the  contrary,  the  mere 
fact  that  without  fault  of  the  parents  as  to 
their  separation,  the  child  was  brought  here 
something  like  seven  years  ago  by  his 
mother,  and  presumably  has  remained  here 
since,  and  as  the  stipulation  shows  has  be- 
come a  healthy  able-bodied  boy  at  least 
fourteen  years  of  age,  and  was,  at  some  time 
after  the  father  had  been  brought  here  in 
custody  of  an  officer,  actually  in  destitute 
circumstances,  would  not  of  themselves  con- 
stitute a  crime  or  vest  the  court  with  juris- 
diction to  try  him. 

What  the  real  facts  of  the  case  are  we  do 
not  know,  and,  as  the  petitioner  has  not 
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shown  affirmatively  that  be  is  entitled  to  a 
diaeliarge,  the  vrit  is  denied. 

Porter,  J.,  diBsenting; 
On  the  agreed  statement  of  facts  I  think 
the  petitioner  should  be  discharged. 

f 

Petition  for  rehearing  denied. 


TBNNBSSEB  BVPREBIK  COURT. 

T.  E.  B.  SILER  • 

T, 

N.  B.  PERKINS  et  al.,  Appta. 

(126  Tenn.  380,  149  S.  W.  1060.) 

As«nt  —  undisclosed  principal  —  Ita- 
bllltj  for  services. 

1.  One  who  n^otiates  with  a  broker  to 
sell  the  stock  of  a  corporation  of  which  he 

Jfote.  —  Personal  Kabfllty  of  one  lenown 
to  be  an  agent  for  an  untUatOoaed 
prtneipol. 

I.  Scope,  232. 
II.  General  mle,  232. 

III.  The  question  of  notice^  285. 

IV.  English  cases,  236. 
V.  Mbeellaneoni,  238. 

1.  Scope. 

Notwithstanding  the  great  number  of 
cases  where  it  is  laid  down  as  a  rule  that 
an  agent  is  personally  liable  on  his  con- 
tracts where  bis  agency  is  not  disclosed, 
there  are  comparatively  few  cases  which 
distinctly  pass  upon  the  question  of  liability 
of  one  known  to  be  an  agent  for  an  unknown 
principal. 

This  note  presupposes  that  there  is  an 
actual  principal,  and  that  it  is  known  by 
the  other  contracting  party,  that  the  per- 
son with  whom  he  contracts  is  an  agent  for 
somebody.  In  general,  eases  where  the  ques- 
tion of  the  disclosure  of  the  name  of  the 
principal  is  not  separated  distinctly  from 
the  question  whether  the  fact  of  any  agency 
is  disclosed  are  not  included,  as  not  of  value 
on  the  subject  of  t1ie  note. 

Cases  relating  to  the  effect  of  statutes 
providing  as  to  the  result  where  business 
Is  carried  on  with  the  addition  of  the  word 
"agent,"  or  in  one's  own  name,  are  ex- 
eluded.  Bee  Hoge  v.  Turner,  96  Va.  624, 
32  S.  E.  291,  and  cases  therein  cited;  also 
Morris  v.  Clifton  Forge  Grocery  Co.  46  W. 
Va.  197,  32  S.  E.  997. 

For  personal  liability  of  one  who  signs 
a  contract  by  adding  words  indicating  repre- 
sentative capaci^  to  his  signature,  see  the 
note  to  Gavazza  v.  Plununer,  42  L.R.A. 
{N.S.)  1. 

For  right  to  join  agent  and  undisclosed 
principal  as  defendants  in  the  same  action, 
Hee  the  note  to  Gay  v.  Uren,  26  L.R.A.{N.S.) 
742. 

As  to  whether  commencing  action  or  tak- 
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is  part  owner,  without  disclosing  the  names 
of  the  co-owners  whom  he  states  to  exist, 
cannot,  while  sharing  in  the  benefit  of  the 
bn^er'a  services,  avoid  liability  for  the 
commissions,  on  the  theon'  that  he  was 
merely  agent  for  a  disclosed  principal. 
Same  —  bond  to  release  aUacfainent  — 
effect. 

8.  One  who  nf^tiates  with  a  broker  for 
the  sale  of  stock  of  a  corporation  of  which 
he  owns  a  part,  who  is  sued  as  agent  and 
trustee  for  the  stockholders  for  the  broker's 
commissions,  and  gives  his  individual  bond 
to  release  collaterals  for  purchase  money 
which  has  been  impounded  to  secure  pay- 
ment to  the  broker,  cannot  defeat  liability 
for  the  commissions,  on  the  ground  that 
he  was  merely  an  agent  for  undisclosed 
principals. 

Broker  —  right  to  comtntSBtons  —  fall- 
ore  to  consummate  trade. 
3.  A  broker  who  has  brought  to  his  prin- 
cipal one  ready,  able,  and  willing  to  take 
the  property  on  the  terms  offered  is  not 

ing  judgment  against  either  the  undis- 
cloeed  principal  or  his  agent  operates  as 
a  bar  to* a  subsequent  action  against  the 
other,  see  the  note  to  Murphy  v.  Hutchin- 
son, 21  L.Rjl.(N.S.)  786. 

For  character  of  contract  as  affecting 
rights  of  undisclosed  principal  to  sue  there- 
on, see  the  notes  to  Shields  v.  Coyne^  29 
L.R.A.(N.S.)  472,  and  Davidson  v.  Hurty, 
39  L.R.A.(N.S.)  324. 

For  cases  upon  the  question  whether  the 
statute  of  frauds  relating  to  sales  of  real 
property  may  be  set  aside'by  a  memorandum 
which  discloses  that  one  of  the  parties  acted 
for  an  undisclosed  principal,  see  the  note 
to  Herts  T.  Hubbard,  8  L.ILA.(N.S.)  733. 

For  form  of  execution  of  deed  by  attorney 
in  fact  or  agent,  see  the  note  to  Tiger  t. 
Button  Land  Co.  41  LJl.A.(N.S.)  805. 

For  personal  liability  to  other  contracting 
party,  of  one  who,  without  authority,  as- 
sumes to  contract  as  agent  for  another,  see 
the  noto  to  Haupt  v.  l^t,  84  L.RJ^.(N.S.) 
618. 

li.  General  rule. 

An  agent  known  to  the  other  contracting 
party  to  be  contracting  for  an  unknown 
principal  is  personally  Fiahle  to  such  other 
contracting  party  on  the  contract.  Ye  Seng 
Co.  V.  Corbitt,  7  Sawy.  368.  9  Fed.  428; 
Horan  v.  Hughes,  129  Fed.  248,  affirmed  in 
64  C.  C.  A.  681,  129  Fed.  1005;  Sere  v. 
Faures,  15  La.  Ann.  189;  Lull  v.  Anamosa 
Nat.  Bank,  110  Iowa,  537,  81  N.  W.  784; 
Pugh  V.  Moore,  44  La.  Ann.  209,  10  So. 
710;  Baxter  v.  Duren,  29  Me,  434,  60  Am. 
Dec.  602;  Merriam  v.  Wolcott,  3  Allen.  268, 
80  Am.  Dec.  69;  Cobb  v.  Knapp,  71  N.  Y. 
348,  27  Am.  Rep.  61;  Knapp  v.  Simon,  98 
N.  Y.  284;  Argersinger  v.  Macnaughton,  114 
N.  Y.  ass,  11  Am.  St.  Rep.  687,  21  N.  K. 
1022;  McClure  v.  Central  Trust  Co.  165 
N.  Y.  108,  53  L.R.A.  153,  58  N.  E.  777; 
Morrition  v.  Currie,  4  Duer.  70;  Whitman 
T.  Johnson.  10  Misc.  726.  31  K.  Y.  Snpp. 
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deprived  of  his  r^t  to  cfnnmiaBioiu  be- 
cause, after  being  infonaed  that  there  was 
nothing  more  he  could  do,  he  vas  not  pres- 
ent when  the' deal  was  consummated,  and 
■mne  changes  were  made  in  the  details  of 
the  trade  during  the  final  n^otiations. 
Same  —  right  to  commlsBlona  trmu  pnr- 
duiser  ~  effect. 

4.  A  broker  is  not  deprived  of  his  right 
to  c<Hnmi8sioni  for  selling  pro|>erty,  because 
he  ia  authorixed  by  his  principal  to  secure 
a  sum  for  himself  from  ioa  purchaser,  which 
be  does  not  do. 

(October  ff.  1912.)' 

APPEAL  1^  defendants  from  a  decree  of 
the  Chancery  Court  for  Knox  County 
in  complainant's  faror  in  an  action  brought 
to  recover  compensation  for  services  ren- 
dered in  effecting  a  sale  of  corporate  stoek. 
AlBrmed. 

The  facta  are  stated  in  the  opinion. 


Messrs.  XAnOamf,  Tonnf,  A  Donaldson 

for  appellants. 

Messrs.  Shields,  Ciitea,  A  Monntcaatle 
for  appellee. 

Baohanan,  J.,  delivered  tiie  opinitm  of 
the  court: 

The  complainant,  Slier,  a  duly  .licensed 
real  estate  agent,  sought  by  his  bill  a 
money  decree  against  N.  B.  Perkins  and  A. 
Gatliff,  as  individoals  and  as  trustees  of  the 
stockholders  of  the  Westboourn  Coal  Com- 
pany, %  Tennessee  eoi^ioration.  His  Mil 
was  double  in  seope^ — in  one  aspect,  based 
on  express  contract;  in  the  other,  upon 
cmtract  implied  and  the  quantum  meruit. 
His  purpose  in  either  phase  of  the  Ull  was 
to  recover  compensation  for  his  Rerviees 
rendered,  as  a  real  estate  agent,  in  effecting 
the  sale  of  all  the  capitel  stock  of  the  eorpo* 
ration  above  named  which  amounted  to  650 
shares  of  the  par  value  of  $100  per  share; 


805;  Baseett  v.  Perkins,  65  Misc.  103,  119 
N.-  Y.  Supp.  354;  Soutter  v.  Stoeckle,  6 
Ohio  Dec.  R«>rint,  1054;  Wheeler  v.  Miller. 
2  Bandy  (Ohio)  140;  BiLim  v.  Pbbxzms. 

The  rule  is  also  recognized  in  the  fol- 
lowing cases:  Murphy  v.  Helmrich,  66  Cal. 
69,  4  Pac.  008;  Sealing  v.  Knollin,  94  III. 
App.  443;  Stevenson  v.  Polk,  71  Iowa,  278, 
32  N.  W.  340;  Brown  v.  Ames,  69  Minn. 
476,  61  N.  W.  448;  De  Remer  v.  Brown,  165 
N.  Y.  410,  69  N.  E.  129;  Cockran  v.  Rice, 
26  8.  D.  393, 128  N.  W.  683,  Ann.  Cas.  1913 
B,  670;  see  also  Macdonald  v.  Bond,  105 
ID.  122,  62  N.  E.  881. 

In  view  of  Fugh  v.  Moore,  44  La.  Ann. 
209,  10  So.  710,  supra,  the  hesitation  or 
doubt  in  Nott  v.  Papet,  15  La.  306,  may  be 
disregarded;  and  any  lack  of  clearness  in 
Drake  v.  Pope,  78  Ark.  327,  95  S.  W.  774, 
seems  immaterial  in  view  of  the  Arkansas 
cases  of  Cooley  v.  Ksir  and  State  v,  Neely, 
noticed  infra. 

The  soundness  of  this  rule  would  seem  to 
admit  of  no  question.  The  agent  can  give 
no  l^al  reason  why  he  should  not  disclose 
the  name  of  his  principal,  and  he  ought  not 
to  be  beard  to  deny  a  claim  against  him  as 
principal,  unless  he  can  say,  "You  knew 
very  well  I  was  acting  for  A." 

Judicial  «iptanations. 

In  Winsor  t.  Orl^s,  6  Cash.  210,  the 
eoort  said,  in  holding  tiiat  one  who  signed 
a  submission  to  arbitration,  adding  "agent" 
to  his  name,  was  personally  liable  thereon, 
where  it  did  not  appear  that  the  name  of 
his  principal  was  known  to  the  other  party: 
"On  this  question,  the  rule  of  law  is  well 
laid  down  Judge  Story  in  his  Commen- 
teriea  on  the  Law  of  Agency,  SS  266.  267. 
'A  person,'  he  says,  'contracting  as  agent, 
will  be  personally  responsible,  where,  at 
the  time  of  making  the  contract,  he  does 
not  disclose  the  fact  of  his  agencv.  And  thr 
same  principle  will  apply  to  contracts  made 
bv  agento,  where  they  are  known  to  be 
agente,  and  acting  in  that  character,  but 
the  name  of  their  principal  ia  not  disclosed; 
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for  until  such  disclosure,  it  is  impossible 
to  suppose  that  the  other  contracting  party 
is  willing  to  enter  into  a  contract  exonerat- 
ing the  agent,  and  trusting  to  an  ui^own 
principal,  who  may  be  insolvent,  or  in- 
capable of  binding  himself.*  This  is  a  very 
reasonable  rule  oi  law,  and  it  is  supported 
by  the  authorities.  2  Kent  Com.  630,  631, 
and  the  cases  there  cited.  'If  a  person.' 
says  Chancellor  Kent,  'would  excuse  him- 
self from  responsibility  on  the  ground  of 
agency,  be  must  show  that  he  disclosed  his 
princijwl  at  the  time  of  making  the  con- 
In  Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am. 
Rep.  61,  where  it  was  a  disputed  question 
of  faiit  whether  the  defendant  had  stated 
that  he  was  acting  as  SKent,  the  court  said: 
"It  is  not  sufficient  that  the  seller  may 
have  the  means  of  ascertaining  the  name  of 
the  principal.  If  so,  the  neglect  to  inquire 
might  be  deemed  sufllcient.  He  must  navo 
actual  knowledge.  There  is  no  bardship  in 
the  rule  of  liability  against  agente.  They 
always  have  it  in  their  own  power  to  re- 
lieve themselves,  and  when  they  do  not,  it 
must  he  presumed  that  they  intend  to  be 
liable."  Quoted  in  whole  or  in  part  in  De 
Remer  v.  Brown.  165  N.  Y.  410,  59  N.  E. 
120;  Good  V.  Rumsey,  50  App.  Div.  260, 
63  K.  Y.  SuTO.  9S1 ;  Powers  v.  McLean,  14 
App.  Div.  92,  43  N.  T.  Bupp.  477;  and 
Mahoney  v.  Kent,  7  Misc.  726,  28  N.  Y. 
Supp.  19. 

In  Danforth  Timmerman,  65  S.  C.  250, 
43  S.  E.  78,  the  court  said:  "If  it  should 
appear  that  defendant  purchased  and  re- 
ceived the  goods  as  agent  for  another,  and 
the  goods  were  charged  to  defendant  as 
agen^  defendant  may,  nevertheless,  be  per- 
no'nally  liable,  if,  at  the  time  of  the  pur* 
chase  of  the  goods,  his  principal  was  not' 
rltaclosed  or  known  to  plaiiiti;t'.  or  if  de- 
fendant had  no  authority  to  bind  hia  prin- 
cipal in  the  transaction,  or  if,  notwithstand- 
ing the  ari^ency,  he  voluntarily  incurred  a 
personal  resnonsibilify  to  pay  for  the  goods 
received  by  him.**  _  . 
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the  purchase  price  at  which  the  same  passed 
from  vendor  to  Tendee'  in  the  transaction 
being  the  sum  of  $225,000,  a  large  portion 
of  which  was  cash,  with  notes  given  to  se- 
cure the  deferred  payments,  secured  by  de- 
pont  of  the  shares  as  collateral. 

The  defendants  being  nonresidents,  in- 
junction and  attachment  writs  issued,  and 
the  capital  stock  and  indebtedness  on  the 
deferred  payments,  sufficient  in  amount  to 
satisfy  the  donands  of  the  bill,  were  by 
these  means  impounded,  which  resulted  in 
the  giving  of  a  bond  by  defendants  to  dis- 
charge the  writs,  and  to  satisfy  such  de- 
cree as  might  be  rendered.  Defendants  an- 
swered, denying  any  indebtedness  to 
ccnnplainant,  but  admitting  that  they  had 
made  the  sale  of  stock  alleged  in  the  bill. 

"If  an  agent  would  bind  only  his  prin- 
cipal, it  is  his  duty  to  disclose  him."  Ham- 
lin V.  AbcU,  120  Mo.  188,  25  S.  W.  516. 
If  the  agent  would  escape  personal  respon- 
sibility he  should  bind  the  principal,  and 
not  himself.  Sisler  v.  Shaffer,  43  W.  Va. 
769,  28  S.  E.  721.  That  the  buyer  euppoaes 
the  seller  is  selling  on  commission  makes  no 
difference.    Wheeler  v.  Reed,  38  111.  81. 

While  it  is  not  intended  to  include  cases 
decided  upon  the  ground  that  the  contract 
in  form  binds  the  agent  irrespective  of  other 
considerations,  it  may  be  said  that  where, 
by  the  contract,  it  appears  that  the  de- 
fraidants  have  interposed  their  own  credit,  it 
is  immaterial  that  it  is  indicated  by  facts 
in  the  case  that  the  other  p&rtr  knew  that 
they  were  probably  acting  for  third  persons 
named.  Wilkins  v.  Duncan,  '2  Litt.  (Ky.) 
168;  Stackpole  v.  Arnold,  11  Mass.  27,  6 
Am.  Dec.  150;  Hastings  v.  Lovering,  2  Pick. 
214,  13  Am.  Dec.  420;  see  also  Scott  v. 
Messick,  4  T.  B.  Mon.  535. 

It  may  be  stated  that  the  fact  that  the 
usual  business  of  the  person  who  is  acting 
for  an  undisclosed  principal  is  to  act  for 
others  is  no  notice  to  the  other  contracting 
party  that  he  is  not  acting  as  a  principal, — 
whether  his  business  be  that  of  auctioneer 
(see  infra ) ,  commission  Merchant  ( War- 
ing T.  Mason,  18  Wend.  425),  bill  broker 
(Thompson  v.  McCuIlough,  31  Mo.  224,  77 
Am.  Dee.  644),  or  otherwise. 

lUustrstions. 

Where  defendants  contracted  as  the 
SAcnts  of  a  ship,  not  disclosing  her  owner, 
thi^  were  held  liable  upon  the  contract. 
Te  Seng  Co.  v.  Corbitt,  7  Sawy.  368,  9  Fed. 
423. 

So,  one  siting  a  memorandum  that  there 
was  a  certain  amount  due  the  plaintiffs  by 
s  certain  schooner  "and  ownpra."  for  sup 
plies,  etc.,  was  held  personally  bound.  Syd- 
nor  v.  Hurd,  8  Tex.  98. 

So  the  maker  of  a  charter  party -was  held 

JBrsonally  liable  where  he  signed  his  in- 
ividual  name  thereto,  and  most  of  the 
covenants  were  stated  to  be  made  by  him  a? 
agent  for  the  (unnamed)  owners  of  tho 
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Only  three  depositions  were  taken  on  behalf 
of  complainant.  One  of  these  was  that  of 
complainant,  covering  each  of  the  phases  of 
the  bin.  ^Hie  other  depositions  taken  by 
him  were  of  two  real  estate  agents  of  Knox- 
ville,  each  of  which  depositions  was  ad- 
dressed to  the  quaniutn  meruit  feature  of 
the  bilL  On  behalf  of  defendants,  f^e  dep- 
osition of  each  of  them  was  taken;  but 
neither  oi  them  was  read  on  the  hearing, 
nor  does  either  of  them  appear  in  the  rec- 
ord before  ns.  The  fact  that  th^  w^re 
taken,  and  not  read,  appears  in  the  final 
decree. 

By  this  decree  a  recovery  and  execution 
thereon  was  awarded  complainant  against 
defendants,  and  the  sureties  on  their  bond 
aforesaid  for  the  sum  of  $3,000  principal, 

ship,  although  it  was  further  stated  that, 
for  the  performance  of  all  the  covenants,  the 
parties  bound  themselves  to  each  other  re- 
spectively, and  that  the  "vessel,  her  tackle, 
and  apparel  are  hereby  bound  for  the  due 
performance  of  her  owners,  and  agent,  or 
agents"  to  the  charterer.  Meyer  v.  Barker, 
6  Binn.  228. 

In  Cooley  v.  Ksir,  —  Ark.  — ,  43  L.R.A. 
(N.S.)  527,  151  S.  W.  254,  it  was  hold  that 
an  attorney  was  not  relieved  from  liability 
for  use  and  occupation,  where,  in  taking 
possession  of  a  leasehold  of  a  debtor  to  as- 
sist in  collection  of  the  claims,  he  informed 
the  landlord  that  he  was  acting  for  cred- 
itors, not  stating  who  they  were. 

But  it  was  held  in  American  Alkali  Co. 
V.  Kurtz,  70  C.  C.  A.  532,  138  Fed.  392, 
aflirming  134  Fed.  663,  that  there  was  no 
individual  liability  upon  a  broker  who,  act- 
ing for  the  owner  of  stock,  delivered  the 
stock  to  the  company  with  a  verbal  request 
that  it  be  transferred  to  the  transfer  clerk 
of  the  company,  where  an  assessment  was 
made  upon  the  stock  while  it  was  in  the 
name  of  such  transfer  clerk,  who  had  no 
real  interest  in  it. 

One  who  sells  liquor  to  a  minor  who  in- 
forms him  that  he  wants  it  for  a  school- 
teacher, not  naming  him,  is  guilty  of  sell- 
ing liquor  to  a  minor,  as  in  such  case  the 
sale  is  to  the  agent,  who  does  not  disclose 
the  name  of  his  principal.  State  t.  Neely, 
60  Ark.  66,  27  L.R.A.  503,  46  Am.  St.  Rep. 
148,  28  S.  W.  800. 

In  Lichten  v.  Verner,  8  Pa.  Dist.  R.  218, 
it  was  held  that  a  broker  on  the  stock  ex- 
change, who  does  not  disclose  the  name  of 
his  principal,  is  liable  on  the  contract;  but 
it  seems  that  here  there  was  no  evidence 
that  the  broker  was  not  acting  for  himself. 

In  Lewis  v.  Weidenfeld,  114  Micb.  S81,  72 
N.  W.  604,  where  it  does  not  appear  wbeth« 
the  directors  of  a  corporation  knew  the 
particular  parties  for  which  the  defendant 
elaimed  to  be  acting,  but  it  seems  that  they 
did  know  that  he  was  acting  for  others  as 
well  as  himself,  it  was  held  that  he  was  per- 
sonally liable  upon  his  contract  made  in 
his  name  as  an  individual;  but  the  court 
gave  as  one  reason  for  the  decision  that 
there  was  no  evidence  that  the  stodctuMers 
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and  intercBt  thereon  from  January  20,  1909, 
making  an  aggregate  sum  of  $3,450,  to- 
gether with  the  costs  of  the  cause.  From 
this  decree,  defendants  appealed,  and  have 
assigned  errors  in  this  court.  These  are 
five  as  numbered  in  the  brief;  but  they 
raise,  in  fact,  only  three  questions. 

First.  It  is  said  the  proof  shows  that,  as 
to  part  of  the  stock  sold,  defendants  Per- 
kins and  Gatliff  were  not  owners,  but 
agents  merely,  and  of  what  proportion  of 
the  stock  they  were  owners  does  not  appear, 
but  that  complainant  knew  that  they  were 
acting  as  agents  only  in  respect  of  part  of 
the  stock;  and  to  sustain  this  insistence, 
they  quote  one  of  complainant's  answers  to 
this  effect :  "I  have  always  understood 
that  Dr.  Qatliff  and  Mr.  Perkins  and  a  man 

knew  that  he  was  acting  as  agent,  although 
the  directors  may  have  known  it. 

— ^ignoring  request  for  name  of  principal. 

A  fortiori,  an  agent  who  ignores  a  re- 
quest to  give  the  name  of  his  principal  will 
be  liable  upon  Che  contract.  Thus,  an  at- 
torney was  held  perspnally  liable  where  be 
bid  off  land  at  a  sheriff's  sale,  and  instruct- 
ed the  seller  to  charge  the  land  to  himself, 
attorney,  and  declined  to  diaclose  the  name 
of  his  principal,  although  he  wai  told  that 
if  he  did  not  disclose  it,  he  would  be  held 
personally  liable.  Long  t.  McKiasicIc,  50 
S.  C.  218,  27  S.  E.  636. 

In  Lincoln  v.  Levi  Cotton  Mills  Co.  63 
C.  C.  A.  333,  128  Fed.  865,  where  the  plain- 
tiff understood  that  the  defendants  were 
acting  for  another,  and  on  a  controversy 
arising  tli^  ignored  the  request  for  the 
name  of  their  principal,  they  were  held  per- 
sonallj'  liable  on  tbe  contract. 

Auctioneers. 

An  auctioneer  who  does  not  disclose  the 
name  of  his  principal  at  the  time  of  the 
sale  is  personally  responsible.  Hanson  v. 
Roberdeau.  Peake,  N.  P.  120;  Franklin  v. 
I^ond.  11  Jur.  780,  4  C.  B.  637,  16  L.  J. 
C.  P.  X.  S.  221;  Seemuller  v.  Fuchs,  64 
Md.  217.  64  Am.  Rep.  706,  1  Atl.  120; 
Mmer  t.  Redmond,  203  N.  Y.  478,  41  L.R.A. 
(N'.S.)  675,  98  N.  E.  906;  Davie  v.  Lynch, 
1  Tex.  App.  Civ.  Gas.  (White  &.  W.)  381. 

He  is  deemed  in  such  case  to  be  the  vend- 
or. Scbell  V.  Stephens,  60  Mo.  375;  Thom- 
as V.  Kerr,  3  Bush,  619,  96  Am.  Dee.  262 
(obiter). 

Tn  Mills  T.  Hunt,  20  Wend.  431,  affirm- 
ing 17  Wend.  333,  where  the  defendants  as 
auctioneers  made  a  sale,  and  made  out  a 
bill  to  the  purchaser  in  their  own  names, 
the  court,  in  holding  them  personally  re~ 
sponsible,  said:  "At  this  day  the  law  must 
be  considered  as  settled  that  a  vendor  or 
purchaser  dealing  in  his  own  name,  without 
discloeing  the  name  of  his  principal,  is  per- 
sonally bound  by  his  cimtraet;  and  it  makes 
no  difference  that  he  is  known  to  the  otiier 
pftT^  to  be  an  auctioneer  or  broker,  who  Is 
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in  Ohio  were  the  principal  and  largest 
owners  of  the  stock,"  And  upon  this  evi- 
dence is  based  the  argument  that  defend- 
ants Perkins  and  Gatliff  were  acting  as 
agents  for  a  disclosed  principal,  and  that 
their  contract  to  pay  complainant  a  com- 
mission for  the  sate  of  the  stock  did  not 
bind  the  agents  personally.  The  first  an- 
swer to  this  contention  is  that  the  record 
does  not  show  that  defendants  Perkins  and 
Gatliff  ever  disclosed  to  complainant  who 
their  principals  were  in  respect  to  that  por- 
tion of  the  stock  of  which  they  were  not 
themselves  the  owners;  nor  does  it  appear 
that  they  ever  disclosed  to  him  how  much 
of  the  stock  they  owned  individually,  but 
it  does  clearly  appear  that  the  defendants 
were  assuming,  in  the  making  of  the  con- 
usually  employed  in  selling  property  as  the 
agpnt  for  others." 

Where  auctioneers  sent  out  notices  of 
sale,  giving  the  name  of  the  principal  and 
holding  the  sale  at  his  store,  aud  a  pur- 
chaser had  received  (it  seems)  one  of  the 
notices,  it  was  held  that  it  was  a  question 
for  the  jury  whether  the  auctioneers  had 
contracted  to  deliver.  (It  seems  that  there 
was  some  evidence  that  the  bill  was  made 
out  in  the  auctioneers'  name.)  Elison 
Wulff,  26  III.  App.  616. 

An  auctioneer  selling  for  account  of  whom 
it  may  concern  is  personally  responsible. 
Meyer  v.  Redmond,  141  App.  Div.  123,  125 
N.  Y.  Supp.  1052. 

But  it  is  not  necessaiy  for  an  auctioneer 
to  name  his  principal,  to  escape  from  per- 
sonal liability,  where  the  principal  is  pres- 
ent and  is  pointed  out.  Mercer  v.  Leihy, 
139  Mich.  447,  102  N.  W.  972. 

In  Wood  V.  Baxter,  49  L.  T.  N.  S.  47, 
where  an  auctioneer  sold  a  standing  crop 
under  bill  of  sale  against  a  tenant,  but  did 
not  disclose  the  principal,  it  was  held  that 
he  contracted  to  give  the  purchaser  author- 
ity to  go  on  the  farm  to  get  the  crop,  but 
did  not  warrant  the  title,  and  so  was  not 
liable,  if  the  landlord  declined  to  permit 
the  straw  to  be  taken  away  unless  an  equiva- 
lent in  manure  was  brought  back, — as  such 
was  the  custom  of  the  eountij. 


ill.  The  que»tion  of  notice. 


To  relieve  the  agent  of  liability,  it  is 
sufficient  that  the  other  contracting  party 
has  actual  knowledge  of  the  identity  of  the 
principal;  it  is  immaterial  how  such  knowl- 
edge was  acquired.  Ohase  t.  Debolt,  7  111. 
371;  Forrest  t.  McCarthy,  30  Misc.  12S, 
61  N.  Y.  Supp.  853;  Johnson  T.  Gate,  77 
Vt.  218,  69  Atl.  830. 

"It  is  quite  immaterial  whether  the  airent 
disclose  bis  character  or  his  principal, 
himself,  if  it  be  actually  known  at  the  time 
to  the  other  party.  In  such  case  the  agent 
will  not  be  hound,  unless  he  enter  into  such 
a  contract  as  will  bind  him  at  al]^  events.? 
Chase  T.  Debolt,  7  la  aj^^i,,^    GoOg  Ic 
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traet  wed  os,  to  be  acting  for  tlu  boldera 
of  shares  of  tiie  entire  capital  stodc  In  the 
corporation,  and  tiiat  they  did  sell  and  de- 
liver, punnant  to  negottatfoni  eondueted 
by  compliUnaat  nnder  the  contract  sned  oo, 
all  of  that  capital  etock.  It  ii  dear  that 
complainant,  under  the  terma  of  hia  con- 
tract with  ikem  was  made  to  understand 
that  they  and  each  of  them  porsonally 
were  bound  to  him  tor  the  eommlssimn 
which  it  waa  agreed  Uiat  he  should  recdTe; 
that  being  the  principal  sum  of  (he  chancel- 
loi^B  decree. 

The  eecond  answer  to  the  lint  assign- 
ment of  errors  is  that^  while  it  is  true  aa  a 
general  rule  that  in  law  "an  agent  who, 
acting  within  tiw  aeope  of  his  authority, 
enters  into  ocmtraetual  relations  for  a  dis- 


dosed  principal,  does  not  Und  himself,  in 
the  absoiee  of  an  express  agreement  to  do 
so,"  yet  it  is  also  true  that  wbefhw  such  an 
agent  does  l>y  such  a  transaction  bind  hint- 
s' d^ends  on  the  intention  of  the  agent 
and  the  person  dealing  with  him,  and  this 
intention  must  be  gathered  from  the  facts 
and  circumstances  of  each  particular  ease. 
And  it  is  the  diedosed  intention  that  gov- 
erns, and  not  sane  hidden  Intention  of  the 
agent;  and  so  the  agent  may  become  person- 
ally liaU^  although  this  be  contrary  to  hia 
actnal  Intention,  if  he  baa  In  fact  bound 
himself  according  to  the  tenns  of  the  con- 
tract. And  an  agent  who  makes  a  eon- 
tract  in  his  own  name,  without  disclosing 
the  Identity  of  his  principal,  renders  him- 
self personally  liable,  even  though  the 


Oonstmotive  notice. 

Tor  English  cases,  see  infra,  IV. 

The  courts  will  not  be  astute  to  find  that 
there  has  been  ccMtstructive  notiee  <tf  the 
principars  identity. 

It  has  htiea  held  that  there  was  no  con- 
structive notice  of  the  identity  of  the  prin- 
cipal so  as  to  relieve  the  agent  where, 

— it  was  atated  that  wheat  purchased  was 
for  the  "BlisBville  Distillery,"  which  was 
not  a  corporation,  nor  were  its  proprietors 
Itnown  to  the  seller.  Cobb  v.  Knapp,  71 
N.  Y.  848,  27  Am.  Rep.  51; 

— the  plaintiff,  on  inquiring  who  owned 
the  buildings  on  which  the  defendant  had 
hired  him  to  work,  was  answered,  "The 
Bradford  estate."  Nelson  v.  Andrews,  19 
Misc.  623,  44  N.  Y.  Supp.  384; 

— the  plaintiff,  similarly  hired,  was  in- 
formed vy  the  defendant  that  he  waa  not 
the  owner  of  the  bnildinRs,  but  was  acting 
as  attorney  for  him.  Nichols  v.  Weil,  30 
Misc.  441,  62  N.  Y.  Supp.  477; 

- — the  defendant  hired  the  plaintiff  by  a 
letter  signed  by  him  as  trustee,  and  the 
plaintiff  did  not  know  who  was  the  oetfut 
que  trtist.  Whalen  v.  Ru^amer,  123  App. 
Div.  685,  108  K.  Y.  Supp.  38. 

In  Philips  V.  Hine,  61  App.  Div.  428,  70 
N.  Y.  Supp.  593,  it  was  held  that  the  fact 
that  the  plaintiff,  while  engaged  upon  other 
work,  had  been  paid  by  checks  of  the  al- 
leged principal,  was  not  necesaarily  notice 
to  him  that  he  was  employed  by  the  same 
party,  where  he  was  given  no  notice  of  the 
fact,  and  there  was  no  doubt  that  he  waa 
engaged  by,  and  furnished  the  work  and 
mat^ials  at  the  request  of,  the  defendant. 

Similarly,  in  Eneeland  v.  Coatsworth,  29 
N.  Y.  8.  R.  844,  9  N.  Y.  Supp.  416,  it  waa 
held  that  the  fact  that  previous  work  on 
the  aame  structure  had  been  paid  for  with 
checks  of  the  owner  did  not  necessarily 
show  knowledge  of  the  ownership,  and  the 
plaintiffs  were  held  entitled  to  recover  from 
the  person  who  ordered  the  work.  They 
"were  not  hound  to  institute  any  investiga- 
tion to  make  sure  who  they  were  working 
for;"  but  in  this  case  there  was  some  reason 
to  suppose  that  the  defendant  had  some 
personal  interest  in  the  structure. 
47  L.RA.(K.S.)  . 


On  the  other  hand,  It  was  held  that  an 
agent  who  made  a  contract  in.  terms  for 
the  benefit  of  the  "several  railroad  com- 
panies between"  two  points  waa  exonerated 
from  peraonal  liability,  although  he  did  not 
give  the  names  of  the  corporations,  as  it 
waa  easy  tor  the  other  par^  to  ascertain 
them.  Lyon  T.  Williams,  5  Gray,  667. 

In  Johnson  v.  Armstrong,  83  Tex.  325, 
29  Am.  St.  Rep.  648,  18  S.  W.  694,  it  was 
held  that  there  was  no  personal  liability 
upon-  the  president  of .  a  college  who  em- 
ployed the  plaintiffs  as  architects  to  pre- 
pare plans  for  the  college  building,  where 
they  knew  something  about  the  college,  but 
did  not  know  whether  it  was  incorporated 
or  not,  as  there  was  sufficient  to  put  them 
on  inquiry,  which  would  have  disclosed  the 
fact  that  the  college  was  a  corporation. 

But  the  majority  of  the  casea  are  hardly 
to  be  reconciled  with  Waddell  v.  Mordecai, 
3  Hill,  L.  22,  wbere  it  was  held  that  one 
who  contracted  "for  the  owners"  of  a  brig 
was  not  personally  liable,  as  he  had  pointed 
out  with  sufficient  clearness  the  owners, 
provided  he  was  not  asked  a  more  specific 
designation  and  refused  it. 

While  it  is  not  as  explicit  aa  might  be 
desired,  reference  may  here  t>e  ntade  to  the 
statement  in  Book  v.  Jones,  —  Tex.  Civ. 
App.  — ,  08  8.  W.  891,  where  it  was  said; 
"If  it  should  be  conceded  that  appellee  was 
put  upon  notice  of  the  fact  of  appellant's 
agency,  the  latter  would  not  be  relieved. 
.  .  .  The  duty  is  upon  the  agent,  if  he 
would  avoid  personal  liability,  to  disclose 
his  agency,  and  not  upon  others  to  discover 
it,  and  if  he  fails  ao  to  do,  snd  deals  with 
persons  unaware  of  his  agency,  he  must  an- 
swer personally  for  the  liiU>llitie8  lie  eon* 
tracts!" 

IF.  Xngliah  ooses. 

The  rule  seems  to  he  admitted  in  England 
in  terms,  but  denied  in  priu:tice,  where  a 
contract  expressly  for  an  unnamed  principal 
is  held  to  exonerate  the  uent. 

The  English  eases  are  thus  explained  in 
1  Laws  of  England  (Halsbury),  p.  219: 
"Every  person  who,  in  making  a  contract, 
discloses  the  exn,t^ce,^l^^(5g^^««c. 
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pcnm  with  whom  ha  deals  knows  that  he 
is  meting  as  agent,  unless  it  affirmatively 
appears  that  it  was  the  mutual  intention 
of  the  parties  to  the  contract  that  the  agent 
should  not  be  bound.  31  Cyc.  pp.  1652- 
1C5S,  inelusiTe,  and  2  Page,  Contr.  §  975. 

"When  a  purchase  is  made  by  an  agent, 
In  the  name  and  on  the  credit  of  the  agen^ 
for  a  principal  not  disclosed  to  the  seller, 
the  latter  may,  upon  discovering  the  princi- 
pal, treat  the  sale  as  a  contract  with  the 
principal,  and  hold  him  responsible  t6r  the 
price.  The  seller  may  have  his  action  for  the 
price,  at  his  election,  against  the  agent,  or 
the  principal;  and  this,  though  the  seller 
at  the  time  supposed  the  agent  to  make 
the  purchase  for  himself,  as  principal  In 
such  ease  the  contract,  though  apparoitly 

of  the  principal  on  whose  behalf  he  Is 
acting,  is  personally  liable  on  the  contract 
to  the  other  contracting  party,  unless  a  con- 
trary intention  appears.  In  the  ease  of  a 
verbal  contract  this  is  a  question  of  fact. 
But  if  the  contract  is  in  writing,  the  ques- 
tion depMids  upon  the  construction  placed 
by  the  court  apon  the  terms  ot  such  con- 
tract." 

This  explanation  does  not  seem  to  justify 
the  eases.  Perhaps  they  might  be  supported 
on  the  theory  that  a  contract  expressly  for 
an  unnamed  principal  is  eonstmctlTe  notice 
of  the  identity  of  such  principal.  But  this 
would  be  a  highly  unsatisfactory  extension 
of  the  doctrine  of  constructive  notice. 

In  Dale  v.  Humfrey,  El.  Bl.  &  El.  1004, 
27  L.  J.  Q.  B.  N.  S.  390,  6  Jur.  N.  S.  191, 
0  Week.  Rep.  854,  where  the  contract  read 
sold  "to  our  principal,"  it  was  held  admis- 
■iUe  to  show  a  trade  custom  that,  if  the 
broker  did  not  give  up  the  name  of  his  prin- 
cipal, he  was  personally  respcmsible,  as  not 
contradicting  but  explaming  the  contract, — 
but  it  seems  by  no  means  clear  that  the 
eonrt  considered  the  custom  necessary  to 
east  the  liability  on  the  agent. 

The  same  was  held  in  Fleet  Murton, 
L.  R.  7  Q.  B.  126,  41  L.  J.  Q.  B.  N.  S.  49, 
26  li.  T.  N.  S.  181,  20  Week.  Rep.  07,  but 
here  the  court  laid  it  down  positively  that 
if  it  had  not  been  for  the  custom  the  brokers 
would  not  have  been  responsible,  as  it  ap- 
peared on  the  face  <d  the  contract  that  they 
were  dealing  for  some  other  person  than 
themselves. 

So,  also,  in  Hutchinson  v.  Tatham,  L.  R.  8 
C.  P.  482,  42  L.  J.  C.  P.  N.  S.  260,  29  L. 
T.  N.  S.  103,  22  Week.  Rep.  18,  where  the 
defendants  chartered  a  ship,  describing 
themselvea  and  signing  as  "agents  to  mer- 
chants," and  it  was  shown  that  there  was 
ft  custom  that  if  the  name  of  the  principal 
was  not  given  np  In  a  reasonable  time,  the 
agents  should  be  responsible,  they  were  so 
held  responsible  because  of  the  custom,  the 
court  considering  that  if  it  had  not  been  for 
the  custom,  tb^  would  not  have  been  re- 
^lonaible. 

FoIIowinff  these  winions  it  was  held  in 
Sonthwell  T.  Bowditeh,  L.  R.  1  C.  P.  Div. 
374,  45  L.  J.  C.  P.  N.  8.  030,  96  U  T.  N. 
47  IiJt-A.(N.8.) 


and  in  form  with  the  agent  as  principal,  is 
in  fact  for  the  braieflt  ^  the  principal,  and 
in  the  performance  of  the  agency,  and  ts 
the  contract  of  the  principal.  The  law  re- 
gards ihe  reality  ratiier  than  the  form." 
Davis  V.  UoKinn^,  6  Coldw.  17.  , 

iJut,  08  a  matter  ci  course,  when  a  third 
person  contracts  witji  an  agent  with  knowl- 
edge of  that  fact,  uid  also  with  knowledge 
of  the  principal  for  whom  tiie  contract  is 
made,  then  the  contract,  if  it  be  within  the 
scope  of  the  powers  of  the  agent,  Is  In  law 
the  contract  of  the  principal,  and  on  such 
a  contract  the  agent  is  not  bound,'  unless, 
in  making  the  contract,  the  tiiird  party 
gave  credit  expressly  and  exclusively  to  the 
agent,  and  it  was  clearly  the  intention  of 
the  agent  to  become  liable  in  person.  Bailey 

S.  196,  24  Week.  Rep.  838,  that,  in  the  ab- 
sence  of  proof  of  a  similar  custom,  the 
broker  was  not  liable  where  'his  contract 
stated  that  be  had  sold  "by  ^our  order  and 
for  your  account  to  my  principal."  This 
was  in  reversel  of  the  trial  court  (reported 
in  L.  R.  1  C.  P.  Div.  100),  where  judgment 
for  the  plaintiff  had  been  given  on  the 
ground  that  the  broker  had  signed  the  con- 
tract  in  his  own  name  and  was  therefore  lia- 
ble upon  it.  Jessel,  M.  R.,  considered  that 
in  Dale  t.  Humfrey,  supra,  the  opinions  of 
the  majority  judges  were  to  the  same  effect, 
but  this  is  at  least  doubtful,  as  has  been 
heretofore  stated. 

The  court  proceeded  still  farther  in  Pike 
V.  Ongley,  L.  R.  18  Q.  B.  Div.  708,  66  L.  J. 
Q.  B.  N.  S.  373,  35  Week.  Rep.  534,  where 
it  was  held  that  evidence  of  such  a  custom 
was  inadmissible  as  contradicting  the  con- 
tract of  a  broker  who  sold  personal  prop- 
erty "for  and  on  account  of  owner,"  not  nam* 
ing  him.  And  Jessel,  M.  R.,  stated  that  if 
any  remarks  of  his  in  Hutchinson  v.  Tat* 
ham,  supra,  were  in  conflict  with  the  present 
decision,  they  must  be  considered  as  with- 
drawn. 

But  the  form  of  the  contract  may  make 
the  agent  liable.  Thus,  in  Magee  v.  Atkin- 
son, 2  Mees.  &  W.  440,  6  L.  J.  Exch.  N.  S. 
116,  it  was  held  that  one  contracting  in  his 
own  name  could  not  afterward  say  that  he 
was  contracting  merely  as  a  brc&er,  and 
evidence  that  it  was  uie  local  custom  for 
brokers  to  send  in  brokers'  notes  without 
disclosing  the  principals*  names  was  re- 
jected. 

In  Hutcheson  v,  Eaton,  L.  R.  13  Q.  B.  Div. 
861,  51  L.  T.  N.  S.  846,  where  the  contract 
on  Its  face  was  that  of  the  defendants,  who 
added  to  their  signature  the  word  "brokers," 
the  plaintiffs  understanding  that  there  was 
some  principal,  the  court,  in  holding  the  de- 
fendants liable,  seemed  to  be  of  the  opinion 
that  if  the  defendants  had  added  to  their 
signature  the  words  "as  brokers,"  the  re- 
sult would  have  been  otherwise. 

In  Bacmeister  v.  Fenton,  Cab.  &  El.  121, 
where  tlie  defendant  omitted  his  principal's 
name  from  the  contract  at  the  plaintitPs 
request,  it  was  held  thi^  the  defenduit  was 
persomdly  liable  w^'^.^TJlId  ^y-G^agfe 
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Gidbraath  Br<w.  100  Tenn.  602,  47  8.  W. 

84. 

Under  tliese  I^I  principlet,  we  think  it 
dear  that  when  these  defendanti,  without 
diacloeing  to  complainant  the  names  of  the 
holders  of  the  stock,  assumed  to  represent 
the  holders  of  all  the  stock,  only  giving  to 
complainant  the  knowledge  that  one  man  in 
Ohio  and  themselTes  w6»  Hie  principal  own- 
era  of  the  stock,  it  cannot  be  said  that  these 
defendants  disclosed  the  names  of  their 
priucipala  to  complainant;  and  whoi,  under 
these  facts,  they,  for  themselves  and  their 
auoeiata  stockholders,  accepted  the  benefits 
of  the  services  of  complainant  in  finding 
for  them  a  purohaseer  for  the  entire  capital 
stock  under  a  contract  express,  or  one 
arising  by  implication  of  law  out  of  the 
dealings  between  them  and  complainant, 
they  cannot  defeat  his  recovery  of  just  com- 
pensation for  making  the  sale  or  finding 
the  purchaser  who  took  all  the  stock  at  a 
price  agreeable  to  all  the  stockholders,  by 
invoking  the  defense  that  complainant's 
contract  for  compensation  was  not  with 
them,  but  with  their  principles.  Who  were 
their  principals!  The  record  gives  no  an- 
swer. Their  answer  to  complainant's  bill 
does  not  disclose,  and,  if  their  depositions 
did  disclose  this  fact,  they  were  not  read  on 
the  trial.  So  that,  so  far  as  the  record  shows, 
neither  in  their  negotiations  wiUi  complain- 
ant nor  in  the  conduct  of  the  cause,  have 
they  disclosed  whom  they  acted  for  when 
they  contracted  for  and  accepted  the  bene- 
fits of  complainant's  services.  Moreover, 
they  were  sued,  in  this  ease,  not  only  as  in- 
dividuals, but  also  as  agents  and  tnietecs 
of  all  of  the  sharehf^ders  of  the  corpora- 
tion, and  the  fruits  of  the  sale  which  had 
been  brought  about  by  complainant's 
labors,  to  wit: 

A  part  <rf  the  purchase  money  indebted- 
custom  on  any  omission  of  the  principal's 
name. 

It  may  be  noted  that  where  the  brokers* 
bought  and  sold  note  provided  that  on  any 
dispute  the  decision  of  the  selling  brokers 
should  be  final  and  binding  on  both  seHere 
and  buyers,  it  was  held  that  evidence  of  a 
custom  of  the  trade  that  when  a  broker  does 
not  disclose  his  principal,  he  is  personally 
responsible,  was  properly  rejected,  aa  the 
brokers  would  in  such  case  be  judges  in 
their  own  cause.  Barrow  v.  Dyster,  L.  R. 
33  Q.  B.  Div.  63S,  fil  L.  T.  N.  S.  573,  33 
Week.  Bep.  199. 

V.  Miaoellaneoua. 

It  was  held  in  Tew  v.  Wolfsohn,  174  N. 
T.  272,  66  K.  E.  954,  that  a  complaint 
against  husband  and  wife  for  breach  of  con- 
tract was  not  demurrable  as  improperly 
writing  several  causes  of  action,  where  it 
stated  that  the  husband,  as  his  wife's  agent, 
carried  on  her  business,  "although  the  ssid 
47  I<.BJk.(N.S.) 


ness  secured  hy  a  deposit  of  the  stock  as 
collateral  was  impounded  by  the  injunction 
and  attachment  writs,  and  to  discharge 
these  writs  the  defendants  Perkins  and. 
Gatliff  executed  an  individual  bond  to  pay 
any  recovery  which  complainant  might  ot>* 
tain  in  this  cause,  and  by  means  of  this 
bond  the;y  freed  from  the  grasp  of  com- 
plainant the  fruits  of  his  labors,  which  they 
Iiad  Iield  as  agents  and  trustees  lor  all  the 
stockholders.  Therefore  they  will  not  be 
heard  to  say  that  th^  are  not  personally 
liable  for  the  decree  in  this  ease.  The  final 
decree,  following  the  theoiy  of  the  assump- 
tion by  appellants  of  any  liability  which 
might  be  disclosed  under  the  bill  of  com- 
plaint, ran  against  Perkins  and  Gatliff  as 
individuals,  and  against  th^  individual 
sureties  on  the  bond  aforesaid.  Tlie  same 
theory  of  the  individual  liabili^  of  defend- 
ants Is  followed  in  the  exeeuticm  by  them 
of  the  appeal  bond,  by  which  they  bring  the 
deeree  of  the  chancellor  to  this  court  for  re- 
view. That  decree  in  general  terms  ad- 
judges complainant  to  be  entitled  to  the 
relief  sought,  whether  upon  the  express 
contract  or  the  implied  contract  averred  in 
the  bill.  It  does  not  show,  nor  did  it  show, 
whether,  in  the  opinion  of  the  chancellor, 
they  were  held  liiU)le  individually  as 
agents  dealing  for  an  undisclosed  princi- 
pal, or  as  agents  and  trustees,  who,  having 
all  of  the  capital  stock  of  the  oorporatiou 
within  their  possession  and  control,  with 
full  power  to  act  in  the  premises,  had  con- 
tracted for  and  obtained  the  services  of  the 
complainant  to  effectuate  a  sale  thereof. 
After  the  execution  of  the  bond  discharg- 
ing the  injunction  and  attachment,  it  was 
not  essential  that  the  decree  should  be 
more  specific.  What  w«  have  ssld  disposes 
of  the  first  question. 
It  is  next  said  that  "the  ehaaeellor  erred 


[husband]  pretends  to  be  conducting  said 
agency  on  his  own  behalf  and  without  dis- 
cloBing  his  said  wife  as  principal,"  it  being 
further  alleged  that  the  husband,  acting  aa 
agent  for  his  "undisclosed"  principal,  hia 
wife,  made  the  contract  with  the  plaintifT. 
The  court  considered  thai  the  words  first 
quoted  were  redundant  and  might  be  strick- 
en out,  and  that  the  word  "undisclosed" 
might  be  treated  as  mere  descriptio  pertona. 

But  in  Pope  v.  Harter,  66  B.  C.  64,  44  H. 
E.  407,  it  was  held  that  where  a  complaint 
alleged  that  one  of  the  defendants,  as  agent 
for  the  other  defendant,  purchased  certain 
goods,  and  at  the  time  did  not  disclose  the 
name  of  his  principal,  the  agent  might  prop- 
erly demur  to  the  complaint,  as  it  set  up 
no  liability  on  the  part  of  the  agent. 

It  may  be  noted  that  in  Seaber  v.  Hawkes, 
9  L.  J.  C.  P.  217,  the  case  as  reported  ia 
indistinct  as  to  whether  it  was  the  fact  of 
agency  or  the  name  of  principal  which  was 
under  diaeussion.  B.  B.  B, 
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in  holding  and  decreeing  that  the  com- 
plainant carried  out  his  contract,  so  as  to 
entitle  him  to  recover  Ms  alleged  commiB- 
sion."  The  record  clearly  discloees  without 
dispute  that  complainant,  under  a  contract 
BO  to  do,  did  procure  a  purchaser  who  was 
acceptable  to  his  principals,  and  who  was 
ready,  able,  and  willing  to  buy  on  the 
terms  to  which  the  principals  had  agreed, 
and  that  the  sale  was  actually  closed,  and 
the  principals  had  in  their  possession  the 
fruits  thereof,  before  this  suit  was  brought. 
The  record  does  show  that,  after  the  agent 
had  brought  the  parties  t<^ther,  some 
changes  were  made  in  the  details  of  the 
trade,  and  that  the  agent  was  not  present 
at  the  actual  consummation  of  the  trade 
and  delivery  of  the  property.  But  this  all 
occurred  after  he  had  asked  one  of  the  de- 
fendants if  there  was  anything  further  he 
(complainant)  could  do  in  the  premises, 
and  had  been  assured  to  the  contrary.  It 
is  clear  that  the  sale  was  the  result  of  the 
labors  of  this  agent  in  bringing  the  parties 
together,  and  that  his  labors  were  by  no 
means  inconsiderable,  but  entirely  capable 
and  efficient.  Woodall  v.  Foster,  91  Tenn. 
195,  18  S.  W.  241;  Cheatham  v.  Yarbrough, 
90  Tenn.  77,  15  S.  W.  1076;  Gilchrist  v. 
aarke,  86  Tenn.  583,  8  S.  W.  672;  Parker 
¥.  Walker,  86  Tenn.  587,  8  S.  W.  391. 

It  is  next  said  that  complainant  accept- 
ed from  the  parties  to  whom  the  sale  was 
made  an  employment  to  act  for  them  in  the 
same  matter,  and  ther^ore  that  his  con- 
tract with  defendant!  and  right  to  recover 
under  it  ceased. 

"In  general,  an  agent  may,  with  their 
full  knowledge  and  consent,  represent  both 
parties  to  a  contract,  and  his  contracts, 
under  theae  circumstances,  bind  each  with- 
in the  scope  of  bis  authority.  But  where 
an  mgentf  without  the  full  knowledge  and 
coneent  of  hia  principal,  represents  the  ad- 
vene party  in  a  transaction,  his  contracts 
relating  thereto  are  voidable  at  the  option 
of  the  principal.  .  .  .  The  payment  of 
a  secret  commisaion,  bribe,  or  gratuity  to 
the  agent  by  the  third  party  as  an  induce- 
ment for  entering  into  contractual  re- 
lations on  behalf  of  his  principal,  or  an 
agreement  to  pay  such  commission,  .  .  . 
entitlea  the  principal  to  avoid  the  con- 
tract." SI  Cye.  pp.  1672,  1673.  And  on  the 
aame  subject  see  Moinett  v.  Days,  1  Baxt. 
431;  Tynes  v.  Grinutead,  1  Tenn.  Ch.  608; 
Perkins  v.  McGavock,  3  Hayw.  285;  Hadiey 
V.  Latimer,  3  Yerg.  637;  Coffee  v.  Ruffin, 
4  CoMw.  487;  Raht  t.  Union  Consol.  Mtn. 
Co.  S  Lea,  1. 

Then  is  no  doubt  about  the  general  rule 
of  law  urged  in  support  of  this  assignment, 
■or  question  of  the  soundness  of  the  an- 
thorities  to  which  we  are  referred.  Bnt  the 
47  XaC.A.(N^.) 


facts  of  record  do  not  support  the  facts 
stated  in  the  assignment.  So  this  case  does 
not  fall  within  the  rule  invoked.  A  careful 
reading  of  the  record  satisfies  us  that  there 
was  no  secret,  collusive  or  fraudulent  deal- 
ings or  employment  between  complainant 
and  the  purchasers. 

The  sum  and  substance  of  the  whole  busi- 
ness was  that)  in  shaping  up  the  proposi- 
tion to  be  submitted  to  the  proposed  pur- 
chasers, and  lest  they  might  be  deterred 
from  buying  by  the  fear  that  the  price  was 
loaded  with  a  heavy  commission  for  the 
complainant  as  agent,  it  was  agreed  that 
defendants,  or  one  of  them,  should  write 
complainant  a  letter  stating,  in  substance, 
that  he  might  add  to  the  price  demanded 
by  defendants  the  sura  of  $1,000.  This 
letter  it  was  intended  that  complainant 
should  show  to  the  purchasers,  and  this 
letter  was  written  by  one  of  these  defend- 
ants, and  was  by  complainant  shown  to  the 
purchasers,  who  made  no  objection  to  the 
arrangement,  but  never  paid  the  $1,000  to 
complainant.  If  there  was  collusion  or 
fraud  in  this,  it  was  leveled  at  the  proposed 
purchasers,  and  defendants  were  particepa 
criminis.  No  harm  ever  came  of  it  to  de- 
fendants. The  defendants,  after  taking  ad- 
vantage of  the  scheme  to  delude  the  pur- 
chasers as  to  the  amount  of  commission 
carried  in  the  purchase  price,  now  seek  to 
use  it  to  defeat  their  obligations  to  com- 
plainant. It  is  also  said  under  this  as- 
signment that  complainant  did  not  secure 
as  much  money  for  the  property  as  the  orig- 
inal price  fixed  1^  defendants,  and  from 
this  fact  it  is  argued  that  he  was  working 
in  the  interest  of  the  purchaserB.  The  con- 
clusion by  no  means  follows,  and,  beside  la 
wholly  overthrown  1^  complainant's  proof. 
It  iB  also  said  the  purchasers  at  one  time 
offered  to  pay  complainant's  expenses  from 
Athinta  to  Williamsburg,  Kentucky,  on  con- 
dition that  he  would  convey  a  proptwition 
to  defendants  at  a  much  lower  figure  for 
the  property  than  the  purchasers  were  will- 
ing to  give.  Complainant  testifies  that 
such  an  offer  was  mode,  and  that  he  car- 
ried it  to  defendants,  but  advised  them  not 
to  accept  it,  and  told  them  that  the  pur- 
chasers would  pay  the  higher  sum  at  which 
the  property  was  finally  eold.  He  also  tes- 
tified that  he  had  never  received  or  de- 
manded of  the  purchasers  payment  of  the 
expenses  of  the  trip.  If  the  complainant 
was  ever  in  any  respect  disloyal  to  the  in- 
terests of  defendants,  the  fact  fails  to  ap-  , 
pear  in  this  record. 

From  what  has  been  said,  it  follows  that 
the  decree  of  the  Chancellor  must  be  af- 
firmed, with  costs. 
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Libel  —  nowBpapm  —  effect  of  oare  and 

good  (aitli. 

1.  A  newspaper  cannot  escape  liability 
for  libel  for  publishine  aensationally  and 
with  descriptive  particulars,  that  a  certain 
person  was  one  of  those  who  it  states  wad 
indicted  for  crime,  if  such  person  was  not 
in  fact  the  one  indicted,  because  of  the  fact 
that  it  was  honestly  mistaken  after  a  bona 
fide  attempt  in  the  exercise  of  reasonable 
care  and  diligence  to  get  the  facts  for  pub- 
lication, on  account  of  the  similarity  in 
the  names  of  the  two  persons. 
Pleading  —  libel  —  damages. 

2.  All^ations  in  a  complaint  for  libel 
of  loss  of  business  and  injury  to  feelings 

arote.— Irlbel  and  slander;  mtotalBe  as 
to  UletMtjf  of  peraon  libeled  or  ailan- 
dered. 

As  to  libel  by  publication  of  photograph 
as  that  of  anotner  person,  see  note  to 
Wandt  T.  Hearst's  Chicago  American,  6 
LJl.A.(N.S.)  919. 

The  publication  of  one's  photograph  in 
connection  with  scandalous  matter  concern- 
ing another  is  discussed  in  the  note  to  Hill- 
man  T.  Star  Pub.  Co.  35  L.R.A.(N.S.)  595. 

It  is  generally  held  that  a  mistsJEe  in 
identity,  altbou|fh  honestly  made,  is  no  de- 
fense to  an  action  for  libel;  that  it  is  ad- 
missibly however,  in  mitigation  of  damages. 
Jones  V.  Murray,  187  5fo.  25,  66  S.  W.  981 
(charging  person  with  murder  under  the 
mistaken  belief  that  he  had  committed  the 
crime) . 

So,  where  a  newspaper  designated  the 
wrong  house  as  being  disorderly  by  making 
a  mistake  in  the  number,  it  was  held  no 
defense  to  an  action  for  libel.  McLean  v. 
New  York  Press  Co.  64  Hun,  639,  46  N.  Y. 
S.  R.  706,  19  N.  Y.  Supp.  262. 

So,  the  fact  that  a  newspaper  article 
libelous  per  te  was-  made  to  apply  to  a 
person  by  mistake  in  initials  was  held  in 
Taylor  v.  Hearst,  107  Cal.  262,  40  Pac. 
392,  not  to  justify  or  excuse  the  publica- 
tion. The  court  said:  "The  'correction' 
or  retraction  published  was  properly  plead- 
ed and  given  in  evidence,  but  it  could 
operate  only  in  mitigation  of  damages,  and 
not  as  a  full  defense  to  the  action.  .  .  . 
In  this  case  it  was  clearly  established  thai 
the  publication  was  not  made  by  reason 
of  anv  ill-will  af!ainBt  the  plaintiff,  or  with 
any  intention  to  injure  or  defame  him. 
That  being  so,  the  plaintiff  was  not  en- 
titled to  exemplary  or  punitive  damages, 
and  the  court  did  not  err  in  so  telling  the 
jury."  In  this  case  the  initials  of  J.  N. 
Taylor  were  erroneously  printed  J.  W., 
J.  N.  Taylor  being  the  one  arrested  for 
conspirat^,  and  not  J.  W.  Taylor,  as  stated. 

Where  a  newspaper,  without  knowledge 
47  L.R.A.(N.S.) 


and  reputation  will  support  a  recovery  of 
damages  for  mental  suffering  and  distress 
and  illness  suffered  in  consequence  of  the 
libel,  for  loss  of  reputation  in  plaintiff's 
profession,  and  loss  and  withdrawal  of  bual* 
neia. 

(September  11,  1913.) 

EXCEPTIONS  b7  defendant  to  mlings  of 
Superiw  Court  for  Norfolk  County 
made  during  the  trial  ai  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel  which  resulted  in  a  verdicfe 
for  plaintiff.  Overruled. 
The  facta  are  stated  in  the  i^inion. 
Messrs.  Elder,  mritmant  A  Barniim 
and  JameR  T.  Pngh  for  defendant. 
Mr.  Cliarles  B.  Elder,  for  plidntiff: 
Defendant's  liability  was  not  a  ques- 
tion of  good  faith  ncHT  due  care. 

Monaghan  t.  Olobe  Newspaper  Go.  190 
Mass.  394,  77  N.  E.  476;  Robinson  v.  Van 

or  inquiry  on  the  subject,  published  an 
article  received  from  its  correspondent  to 
the  effect  that  a  certain  person  was  the 
defendant  in  a  breach  oi  promise  suit, 
when,  in  fact,  the  suit  was  against  another 

Eerson  of  the  same  name,  the  court,  in 
[orey  v.  Morning  Journal  As  so.  123  N.  Y. 
207,  9  L.R.A.  621,  20  Am.  St.  Rep.  730, 
26  N.  E.  161,  affirming  28  N.  Y.  Week.  Dig. 
614,  1  N.  Y.  Supp.  476,  said:  "  It  received 
the  libelous  article  from  its  correspondent, 
who  was  not  its  agent  in  the  sense  that 
his  act  was  its  act,  and  his  information 
its  information;  and  it  could  receive  no 
advantage  frtmi  the  fact  that  he  was  im- 
posed on,  or  innocently  mistaken." 

In  PinneKan  v.  Detroit  Free  Press  Co, 
78  Mich.  659.  44  N.  W.  685,  where  a  news- 
paper company  by  mistake  used  the  name 
John  Finnegan  instead  of  John  Finnucan, 
and  falsely  published  that  the  former  had 
stolen  a  coat,  the  court,  reversing  a  judg- 
ment for  plaintiff  (Sherwood,  Ch.  J.,  and 
Campbell,  J.,  dissenting),  held  erroneous 
a  refusal  to  instruct  that  "if  you  find  that 
at,  and  for  a  length  of  time  prior  to,  the 
publication  of  the  article  sued  upon,  the 
plaintiff  was  universally  or  generally  known 
as  'John  D.  Finn^an,'  and  not  as  merely 
'John  Finnegan,'  and  that  such  initial  T).' 
had  been  adopted  by  him  expressly  to  dis- 
tinguish him  from  persons  known  as  John 
Finnegan,  then  this  article  sued  upon  will 
not  be  presumed  to  have  had  reference  to 
the  plaintiff,  and  as  there  is  no  evidence 
in  the  case  that  he  is  the  person  referred 
to  in  the  said  article,  your  verdict  in  that 
case  must  be  for  the  defendant." 

In  Davis  v.  Marxhausen,  103  Mich.  315, 
61  N.  W.  604,  where  a  newspaper  publi- 
cation stated  that  one  Michael  Davis  had 
been  arrested  for  larceny,  and  gave  as  hia 
address  the  address  of  plaintiff,  an  inno- 
cent person  by  the  same  name,  the  court, 
in  reversing  a  judgment  for  defendant,  held 
that  it  was  not  conclusively  shown  by  the 
facts  stated  that  the  publication  was  made 
for  justifiable  ends,  and  ithatthe^  article 
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Auken,  190  Mass.  161.  78  K.  E.  601;  Brad- 
ley V.  Heath,  12  Pick.  163,  22  Am.  Dec.  418; 
Brow  V.  Hathaway,  13  Allen,  239;  Curtis 
V.  Mussey,  6  Gray,  261;  Com.  v.  Pratt,  208 
Mass.  553,  95  N.  E.  105;  Burt  v.  Advertiser 
Newspaper  Co.  154  Mass.  238,  13  L.B.A. 
97,  28  N.  E.  1;  Peterson  v.  Morgan,  316 
Mass.  350;  Watson  v.  Moore,  2  Cuah.  133; 
Clement  r.  Lewis,  3  Brod.  &,  B.  297,  7 
J.  B.  Moore,  200,  10  Price,  181,  22  Re- 
Tised  Rep.  533;  E.  Hulton  &.  Co.  T.  Jones 
[1910]  A.  C,  20,  79  L.  J.  K.  B.  N.  S.  198, 
101  L.  T.  N.  S.  S31,  26  Times  h.  R.  128,  54 
SoL  Jo.  116.  47  Scot.  L.  R.  501,  16  Ann. 
Cas.  166. 

The  plaintiff  might  recover  any  damage 


suffered  on  account  of  his  reputation,  his 
business,  so  far  as  it  was  the  natural  re- 
sult of  the  publication,  and  mental  suffer- 
ing. 

Treadwell  v.  Whittier,  80  Cal.  579,  5 
L.R.A.  498,  13  Am.  St.  Rep.  175,  22  Pae. 
266;  Shaw  v.  Southern  P.  R.  Co.  157  CaL 
240,  107  Pac.  100;  Harvey  v.  French,  1 
Cromp.  &  M.  11,  2  Tyrw.  585,  2  Moore  &  S. 
591,  1  L.  J.  Exch.  K.  S.  231;  Goslin  t. 
Corry,  7  Mann.  &  G.  342,  8  Scott,  ^i.  R. 
21 ;  Huntress  v.  Blodgett,  206  Mass.  318,  92 
N.  E.  427;  Ratcliffe  v.  Evans  [1892]  2  Q. 
B.  524,  61  L.  J.  Q.  B.  N.  S.  535,  66  L.  T. 
N.  S.  794,  40  Week.  Rep.  578,  56  J.  P.  837; 
Bishop  T.  Journal  Newspaper  Co.  168  Mass. 


was  made  to  point  to  plaintiff  through  a 
mistake;  that  it  was  tiierefore  error  to 
charge  the  jury  that  there  was  no  evidence 
from  which  improper  motives  on  defend- 
ant's part  could  be  inferred. 

A  newspaper  company  was  held  liable  in 
Hulbert  V.  New  Nonpareil  Co.  Ill  Iowa, 
490.  82  N.  W.  928,  for  actual  damages  sus- 
tained through  the  publication  of  a  libel- 
ous article  where,  by  mistake,  the  name 
and  address  of  an  innocent  person  were 
pWen  as  those  of  complainant  in  a  seduc- 
tion case.  The  court  held  the  following 
instruction  proper:  "There  is  no  dispute 
in  the  case  but  that  the  article  in  question 
wad  published  by  the  defendant,  and  that, 
in  so  far  as  it  referred  to  the  lilaintiff. 
it  was  untrue.  The  defendant  claims  that 
the  article  was  privileged;  that  is,  that  it 
bad  a  right  to  publish  the  same,  whether 
true  or  false,  by  reason  of  its  lieing  the 
report  of  a  judicial  proceeding.  There  was, 
howe\'cr.  nothing  in  the  l^al  proceedings, 
or  in  the  information  furnished  by  the 
justice,  that  identified  the  plaintiff  as  be- 
ing the  pittsecuting  witness  in  the  so-called 
Shaffer  Case.  When,  therefore,  the  defend- 
ant did  so  identify  her  in  the  article  in 
question,  it  did  so  at  ita  peril,  and  the  state- 
ments with  reference  to  the  plaintiff  having 
turned  out  to  be  false,  the  plea  of  privilege 
rannot  avail  the  defendant."  In  speaking 
of  the  retraction  of  the  article,  the  court 
said  that  it  was  the  dutv  of  the  defendant 
to  correct  the  error.  That  the  correction 
was  made  was  admitted  in  evidence  on  the 
question  of  damages,  and  for  that  purpose 
it  was  immaterial  whether  or  not  the  plain- 
tiff was  satisfied  with  the  correction.  The 
court  further  said  that,  "while  the  jury 
was  fully  warranted  in  finding  specially  as 
it  did  that  plaintiff  was  not  entitled  to 
exemplary  damages,  yet  that  was  a  prop- 
er i]uestion  to  be  submitted  to  them.  It 
is  irat  for  the  court  to  say  whether  further 
inquiry  as  to  the  identity  of  the  person 
complaining  against  Shaffer  should  have 
been  made  or  not.  It  was  for  the  jury  to 
say  whether  greater  care  should  have  been 
exercised,  and  whether  tliere  was  such  a 
want  of  rare  as  showed  malice." 

In  Turner  v.  Hearst,  115  Cal.  394,  47 
Pae.  129,  while  the  liability  of  a  newspaper 
proprietor  for  compensatory  damages  for 
47  L.K.A.(N.8.) 
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libel  was  not  denied,  where  a  reporter,  in 
condensing  an  article  taken  from  another 
newspaper  late  at  night,  and  under  a  press 
of  work,  by  mistake  used  the  name  John 
W.  Turner  instead  of  John  H.  Thomas,  and 
falsely  published  that  the  former  had  com- 
mitted wrongful  acts  and  criminal  offenses, 
the  court,  reversing  a  judgment  for  plain- 
tiff and  granting  a  new  trial  because  of  an 
erroneous  instruction  that  the  defendant 
was  legally  bound  to  publish  a  retraction, 
said  that,  while  it  was  defendant's  right  to 
publish  retraction,  and  to  have  proof  of 
that  publication  presented  to  the  jury  for 
their  consideration  in  mitigation  of  dam- 
ages, even  after  the  commencement  of  the 
action,  defendant  was  not  legally  bound  to 
do  so. 

In  Clark  v.  North  American  Co.  203  Fa. 
346,  53  Atl.  237,  where  a  libelous  news- 
paper article  referred  to  one  John  Clark, 
but,  in  describing  Iiim,  gave  the  occupation, 
official  position,  locality,  etc.,  of  one  James 
Clark,  the  plaintiff,  the  court,  in  holding 
that  the  article  established  legal  malice  if 
it  referred  to  plaintiff,  or  if  it  was  so 
written  that  it  would  be  reasonably  taken 
to  refer  to  him,  said  that  "what  the  article 
meant  or  intended  was  only  one  of  the 
grounds  on  which  defendant's  liability 
might  rest.  The  manner  in  which  it  was 
expressed  might  so  point  to  plaintiff  as 
equally  well  to  constitute  a  libel  upon  him 
without  any  actual  intention  to  refer  to 
him  at  all.'^ 

So,  it  is  libel  to  publish  that  one  who 
had  been  arrested  for  murder,  and  another 
bearing  a  different  name,  who  is  innocent, 
and  who  had  not  been  arrested,  are  one  and 
the  same  person.  Soper  v.  Associated  Press, 
115  App.  Div.  815,  101  N.  Y.  Supp.  342, 
affirmed  without  opinion  in  188  N.  Y.  550, 
80  N.  E.  1120.  To  the  same  effect  is  Soper 
v.  Butler,  116  App.  Div.  818,  101  N.  Y. 
Supp.  345  (Nash,  X,  dissenting). 

So  in  Palmer  v.  Bennett,  83  Hun,  220, 
31  N,  Y.  Supp.  567,  affirmed  without  opin- 
ion in  152  N.  Y.  621,  4fi  N,  E.  1L50,  where 
a  libelous  article  gave  the  name  of  Edward 
E.  Palmer  as  being  degraded  and  arrested, 
and  the  description  or  reference  in  the  libel 
identified  one  Thomas,  an  innocent  person, 
it  was  held  that  the  latter  could  recover 
damages.    The  court  said  that,  Jtp  recover 
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327,  47  K.  E.  llS;  Finger  t.  PoUusk,  188 
Mass.  208,  74  N.  E.  317;  Marble  t. 
Chapin,  132  Mass.  225;  Parker  v.  Re- 
publican Co.  181  MasB.  392,  63  N.  B.  931; 
Hubbard  t.  Allyn,  200  Mbsb.  167,  86  K.  B. 
356;  Odgera,  Libel  A  Slander,  pp.  883,  388. 

Bforton,  J.,  delivered  the  opinion  of  the 
court: 

This  !a  an  acti<m  of  tort  to  recover  dam- 
ages for  the  publication  of  an  alleged  libel 
upon  the  plaintiff,  an  attorney  at  law, 
in  the  "Boston  Post"  of  August  IS,  1907,  a 
nei^paper  published  by  the  defendant.  The 
article  complained  of  purported  to  give  the 
names  of  six  persona  who  had  been  in- 

damages  for  libel,  it  is  not  necessary  that 
the  person  libeled  be  named ;  it  is  sufficient 
if  the  description  or  reference  contained  in 
tiie  article  identifies  him. 

In  Butler  v.  New  Leader  Co.  104  Va.  1, 
61  S.  E.  213,  plaintiff,  who,  under  the  name 
Annie  Oakley,  had  achieved  wide  fame  as 
a  crack  shot  while  a  member  of  Buffalo 
Bill's  Wild  West  Show  brought  an  action 
for  libel  based  upon  a  publication  of  one  de- 
scribed as  Annie  Oakley,  a  famous  beauty 
and  crack  shot  of  the  world.  The  court  sus- 
tained an  instruction  that,  if  the  jury  be- 
lieved that  the  article  did  not  refer  to  the 
plaintiff,  but  to  a  person  who  was  some- 
times known  as  Annie  Oakley,  and  used 
that  title  in  order  to  attract  the  notice  of 
the  public,  and  was  not  in  its  description 
or  identification  such  as  to  lead  those  who 
knew  or  knew  of  the  plaintiff  to  believe  that 
the  article  was  intended  to  refer  to  the 
plaintiff,  th^  must  find  for  the  defendant. 
The  oourt  further  said  that  the  jury  were 
plainly  right  in  applying  the  facts  to  the 
instruction,  and  in  finding  that  the  defend- 
ant company  did  not  refer  to  the  plaintiff, 
but  to  a  woman  known  as  Any  O'KIay, 
who  had  also  achieved  considerable  reputa- 
tion as  a  crack  shot.  It  appears  that  there 
were  some  statements  in  the  article,  in- 
clnding  the  description 'of  the  subject  there- 
of, that  would  indicate  to  persons  knowini; 
both  women  that  it  was  not  the  plaintiff, 
but  the  other  woman,  who  had  had  the  ex- 
perience related  in  the  article.  The  court 
obBcrved  that  there  was  no  purpose  in  the 
publication  in  question  to  refer  to  the  plain- 
tiff; that  it  was  at  most  a  case  of  mis- 
taken identity,  made  not  recklessly,  but 
after  reasonable  inquiry,  and  the  trouble 
arose  from  a  most  unusual  complication  of 
facts  and  circumstances  with  reference  to 
the  name,  occupation,  and  career  of  two 
individuals. 

When  this  same  plaintiff  founded  an  ac- 
tion for  libel  upon  an  article  almost  identi- 
cal with  that  referred  to  in  Butler  v.  New 
J^der  Co.  supra,  the  court,  in  awarding 
plaintiff  compensatory  damafrcs,  held  in 
Butler  V.  EvCTy  Evening  Printing  Co.  140 
Fed.  934,  that  wher^  in  an  action  for  in- 
jury to  reputation  and  feelings  sustained 
through  a  newspaper  publication  false  and 
libelous  per  se,  the  plaintiff  waives  all 
47  L.R^(N.S.) 


dieted  by  the  Suffolk  county  grand  jury  for 
conspiracy  to  defraud  persons  unknown, 
and  eircumstances  connected  with  tbeir 
arrest.  Amongst  the  names  given  as  tiiose 
of  the  persraiB  indicted  and  arrested  was 
that  of  the  plaintiff.  There  was  also  a 
paragraph  in  tiie  same  article  giving  par- 
ticulars as  to  the  1^^,  residence,  and  pro- 
fession  of  "Mr.  Sweet,"  which  was  de- 
scriptive of  the  plaintiff  in  the  particulars 
mentioned.  The  article  was  printed  in 
what  may  be  fairly  described  as  a  highly 
sensational  manner.  The  declaration  was 
in  three  counts.  The  first  count  was  in  the 
statutory  form.  The  second  and  third 
counts  averred  that  the  plaintiff  was  an 

claim  to  punitive  damages,  it  is  the  effect 
which  the  libel  is  calculated  to  have  upon 
the  minds  of  its  readers,  and  not  any  ac- 
tual intent  on  the  part  of  the  defendant  to 
defame  the  plaintiff  that  is  material  in  the 
consideration  of  damage  for  the  injury. 

And  on  a  later  appeal  of  this  same  case, 
75  C.  C.  A.  657,  144  Fed.  916,  the  court,  in 
affirming  a  judgment  for  plaintiff,  said  that 
there  did  not  seem  to  be  room  for  doubt 
as  to  the  identical  female  intended  in  the 
libel  itself,  but  that,  conceding  an  ante- 
cedent and  innocent  mistalce  as  to  identity, 
it  could  not  I^ally  excuse  the  perpetrator 
of  the  libel  caused  by  that  misteke,  or 
relieve  him  from  responsibility  for  the  in- 
jury to  the  plaintiff  resulting  therefrom; 
that,  while  the  impression  made  on  the 
ordinary  reader  by  the  alleged  libel  might 
or  might  not  be  conclusive  or  pertinent  in 
determining  the  issue  joined  on  the  innuen- 
do, as  to  who  was  meant  to  be  referred  to 
therein,  it  was  the  indispensable  ground 
for  determining  the  question  of  injury  to 
the  reputation  of  the  plaintiff  when  once 
the  identity  was  established.  The  court 
said;  "And  so,  as  to  the  suppositious  ease 
put  by  counsel  for  plaintiff  in  error,  of  a 
newspaper  stating  that  one  John  Smith,  a 
blacksmith,  of  a  certain  vicinage,  was  ar- 
rested and  committed  on  a  charge  of  lar- 
ceny, and  there  were  five  John  Smiths, 
blacksmiths,  of  the  same  vicinage.  Would 
each  or  any  of  them,  the  query  is  put,  have 
a  right  to  damages  in  a  libel  suit  against 
the  newspaper,  on  the  ground  that  ordinary 
readers  would  have  the  impression  that  the 
particular  John  Smith,  the  plaintiff,  was 
the  one  referred  toT  The  question  must  be 
answered:  Not  on  that  ground  alone.  The 
plaintiff  must  establish  to  the  satisfaction 
of  the  jury  the  truth  of  the  innuendo,  that 
by  the  John  Smith  so  arrested  was  meant 
the  plaintiff.  The  case  supposed  well  illus- 
trates the  distinction  between  proving  the 
innuendo  that  applies  the  libel  to  the  plain- 
tiff and  the  finding  by  the  jury,  (issential 
to  the  recovery  of  damages,  of  the  impres- 
sion that  would  be  made  upon  the  mind  f>f 
the  ordinary  readers  of  the  libel,  and  that 
while  the  impression  had  by  an  ordinaiy 
reader  might  be  relevant  as  to  who  was 
meant  to  be  referred  to  in  the  libel,  it  i« 
not  conclusive." 
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tttoniey  at  taw,  and  that  the  allied  libel 
liad  greatly  injured  him  in  fala  reputation, 
and  had  caused  him  great  lofls  and  damage 
in  his  profession.  'Ihe  answer  admitted 
publication,  but  denied  any  malice,  and 
aet  up  in  substance  that  the  article  was 
published  with  reasonable  care,  on  a  privi- 
l^ed  occasion,  about  another  person  whose 
name  was  similar  to  that  of  the  plaintiff, 
but  that,  in  spitA  aueh  care,  a  mistake 
oceorred,  and  that  on  discovering  tii«  mis- 
take the  defendant  promptly  published  a 
retraction. 

There  was  a  verdict  lor  the  plaintiff  and 
the  case  ia  here  on  exceptions  by  the  de- 
fendant to  a  matter  of  evidence,  and  to  the 
refusal  of  the  presiding  judge  to  give  cer- 

The  publication  of  the  same  article  in 
another  newspaper  was  also  the  foundation 
of  an  action  in  Butler  t.  Barret,  130  Fed. 
944,  in  which  it  was  held  that  the  deposi- 
tinns  of  witnesses  with  respect  to  the  origin 
of  the  article  were. not  admissible,  either 
for  the  purpoee  o!  showing  that  there  was 
a  foundation  in  fact  for  the  article,  since, 
tliough  there  may  have  been  a  foundation 
in  fact  for  the  statements  contained  in  the 
article,  so  far  as  they  concerned  the  person 
who  was  arrested,  there  was  none  as  to  the 
plaintiff,  to  whom  the  article  was  made  to 
Apply  not  only  by  its  use  of  her  stage  name, 
but  by  allusions  to  incidents  in  her  profes- 
sional career,— or  to  show  that  the  article 
had  reference  to  another  person  than  the 
plaintiff,  the  question  whether  the  article 
referred  to  the  plaintiff  being  for  the  jury 
to  determine  by  the  allusions  contained  in 
the  article  itself  and  thdr  application  to 
her. 

Where  the  libel  in  substance  charged  one 
Kate  Losee,  a  woman  of  thirty-five  years, 
whom'  the  police  recogniEed  as  Kittie  Carr, 
a  notorious  character,  with  having  robbed 
A  sleeping  passenger,  a  complaint  in  an 
action  for  libel  was,  in  Corr  v.  Sun  Print- 
in?  A  Pub,  Asso.  377  N.  Y.  131,  69  N.  E. 
288,  held  demurrable  upon  its  face  as  fail- 
ing to  state  facts  sufTicient  to  constitute  a 
cause  of  action,  where  plaintiff  alleged  that 
her  name  was  Kate  Corr  (not  Carr),  that 
she  was  a  public  school  teacher,  twenty-six 
years  of  age,  of  good  character  and  reputa- 
tion, and  alleged  nothing  to  show  that  the 
libel  deseribed  or  referred  to  her,  the  plain- 
tiff. 

It  is  held  in  Hanson  v.  Globe  Newspaper 
Co.  169  Mass.  293,  20  L.R.A.  856,  34  N.  £. 
462,  that  one  whose  name  is  used  by  mis- 
take in  publishing  an  article  intended  to 
refer  to  another  person  of  the  same  sur- 
name and  description,  as  to  whom  ths  facts 
stat^  are  true,  has  no  rii^ht  of  action 
for  libel,  although  the  article  would  be  li- 
belous if  it  were  intended  to  refer  to  him. 
In  this  ease  the  languafre  itself,  in  connec- 
tion with  the  publicly  known  circumstances 
nnder  which  it  was  written,  showed  at  once 
that  the  article  referred  to  A.  P.  H.  Han- 
son, and  that  the  H.  P.  Hanson  was  used 
^7  L.IUA.(N.S.) 


tain  rulings  asked  for,  and  to  cntain  in- 
structions that  were  given. 

It  was  stated  at  the  trial  by  the  plain- 
tiff's attorney  that  no  claim  of  express 
malice  was  made. 

The  principal  contention  of  the  defendant 
is  that  the  occasion  was  one  of  privilege 
or  qualified  privilege,  and  that  it  is  not 
liable  for  the  consequences  of  a  mistake 
honestly  made  in  a  bona  flde  attempt,  in 
the  exercise  of  reasonable  care  and  dili- 
gence, to  get  at  the  facts  for  publication. 

The  investigation  and  report  by  the 
grand  jury  constituted  a  judicial  proceed- 
ing, and,  in  the  absence  of  express  malice, 
a  fair  and  correct  report  of  it  by  the  de- 
fendant in  the  newspaper  published  by  it 
was  privileged.     Cowley  v.  Pulsifer,  137 

by  mistake.  "For  the  purposes  of  this 
case,"  said  the  court,  "it  may  be  assumed 
in  favor  of  the  plaintiff  that  ii  the  language 
used  ia  a  particular  case,  interpreted  in 
the  light  of  such  events  and  circumstances 
attending  the  publication  of  it  as  could 
readily  be  ascertained  by  the  public,  is  free 
from  ambiguity  in  regard  to  the  person  re- 
ferred to,  and  points  clearly  to  a'  well- 
known  person,  it  would  he  held  to  have  been 
published  concerning  that  person,  although 
the  defendant  should  show  that  through 
some  mistake  of  fact,  not  easily  discover- 
able by  the  public,  he  had  designated  in  bis 
publication  a  person  other  tlian  the  one 
whom  he  intended  to  designate.  It  may 
well  be  held  that  where  the  language,  read 
in  connection  with  all  the  facts  and  cir- 
cumstances which  can  be  used  in  its  inter- 
pretation, is  free  from  ambiguity,  the  de- 
fendant will  not  be  permitted  to  show  that, 
through  ignorance  or  mistake,  he  said  some- 
thing either  by  way  of  designating  the  per- 
son, or  making  assertions  about  him,  dif- 
ferent from  that  which  he  intended  to  say, 
but  his  true  meaning  should  be  ascertalnsa, 
if  it  can  be,  with  the  aid  of  such  facta  and 
circumstances  attending  the  publication  as 
may  easily  be  known  by  those  of  the  pub- 
lic who  wish  to  discover  it."  In  Sweet  v. 
Post  Pub.  Co.  it  was  in  effect  conceded  at 
the  trial  that  the  plaintiff  was  the  person 
meant,  although  the  naming  of  him  was 
due  to  a  mistake,  and  the  presiding  judge 
so  stated  in  his  charge  without  any  objec- 
tion being  made  thereto. 

It  has  also  been  held  that  an  honest  mis- 
take in  identity  will  not  excuse  a  false  or 
slanderous  charge.  Thus,  a  proprietor  of  a 
grocery  store  was  held  liable  in  Dunlevy  v. 
Wolferman,  106  Mo.  Ajjp.  46,  79  S.  W.  1166, 
for  slander  and  false  imprisonment,  where 
the  manager  ran  after  a  customer,  mis- 
takenly accused  her  of  taking  meat  without 
paying  tor  it,  and  forcibly  conducted  her 
back  to  the  store,  the  court  stating  that  the 
fact  that  he  had  made  a  mistake  in  the 
party  only  tended  to  mitigate  damages. 

Where  defendant  slandered  plaintiff  by 
charging  him  with  arson  under  the  mis- 
taken belief  that  he  was  another  person, 
defendant  was,  in  Qttes,gJf^^kn&'Mi 
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Mass.  392,  50  Am.  Rep.  318.  Kimball  v. 
Post  Pub.  Co.  199  Mass.  248,  19  L.R.A. 
(N.S.)  862,  127  Am.  St.  Rep.  492,  85  K.  E. 
103.  The  privilc^  attaching  to  such  re- 
port rests,  however,  upon  a  somewhat  dif- 
ferent ground  from  that  on  which  privi- 
leged communicationa  between  private  per- 
sons rest.  In  them  the  person  making  the 
ctHomunication  has  an  interest  to  protect  or 
a  duty  to  perform,  or  his  relation  to  the 
party  to  whom  the  communication  is  made 
is  of  a  confidential  nature,  and  the  law 
holds  that  in  such  cases,  if  what  is  said 
or  written  is  communicated  in  good  faith, 
in  the  belief  that  it  is  true,  and  with  no 
malevolent  motive,  and  for  the  purpose  of 
protecting  or  promoting  hiB  interest,  or  in 


the  performance  of  a  duty  incumbent  upou 
him,  social  or  legal  or  moral,  and  is  justi- 
fied or  required  by  the  nature  of  the  rela- 
tions existing  between  him  and  the  person 
to  whom  the  communication  is  made,  and 
does  not  go  beyond  what  is  fairly  war- 
ranted by  the  occasion,  the  communication 
is  privileged.  But  no  duty  rests  upon  the 
publishers  of  a  newspaper  to  report  judi- 
cial proceedings,  and  their  interest  in  such 
matters  is  only  that  which  all  the  rest  of 
the  community  has.  It  is  for  the  interest 
of  everyone  that  crime  should  be  detected 
and  punished,  and  everyone  has  the  highest 
interest  in  w'hatever  pertains  to  the  proper 
administration  of  justice.  It  is  upon  these 
grounds  that  reports  of  judicial  proceedings 


117,  118  S.  W.  268,  17  Ann.  Gas.  270,  held 
liable  only  for  compensatory  damages,  de- 
fendant's conduct  in  speaking  to  or  about 
plaintiff  as  he  did,  honestly  believing  that 
he  was  the  right  person,  amounting  to  no 
more  than  gross  negligence. 

Where  tlie  manager  of  a  park,  a  pc^ular 
place  of  resort,  refused  to  admit  one  Neus- 
key,  stating  as  his  reason,  upon  Being 
pressed  therefor,  that  such  person  was 
"Burns,  a  bank  robber,  a  thief,  and  the 
biggest  burglar  in  tiie  country,"  the  court 
in  Neuskey  v.  Mundt,  4  Legal  Gaz,  230, 
nonsuited  plaintiff  for  the  following  rea- 
sons: 1st.  Because  the  publication  of  the 
words  were  privileged,  in  view  of  the  de- 
fendant's position,  and  before  a  recovery 
could  be  had,  the  plaintiff  should  prove  ex- 
press malice  on  the  part  of  the  defendant. 
2d.  That  the  plaintiff  was  not  charged  with 
being  the  bank  robber,  etc.,  but  with  being 
Burns,  who  was;  and  if  he  was  not  Burns, 
the  language  did  not  injure  him.  The 
court  said :  "If  he  was  not  Burns,  it  was 
not  pretended,  and  it  cannot  be  intended, 
that  the  defendant  meant  that  Keuskey,  the 
plaintiff,  was  a  burglar  or  robber.  This 
mistaken  identity  doubtless  gave  the  plain- 
tiff great  amioyance  for  the  time  being, 
but  annoyance  without  injury  is  not  action- 
able." 

This  note  is  limited  to  cases  of  mistaken 
identity,  and  no  attempt  has  been  made  to 
treat  exhaustively  such  cases  as  the  follow- 
ing, in  which  the  name  of  an  imaginary  or 
fictitious  personage  turns  out  to  be  that  of 
a  real  person: 

In  Jones  v.  E.  Hulton  k  Co.  [1909]  2 
K.  B.  444,  78  L.  J.  K.  B.  N.  S.  937,  101 
L.  T.  N.  S.  330,  25  Times  L.  R.  597,  a  news- 
paper company  was  held  guilty  of  libel 
and  liable  in  damages  for  the  publication 
of  a  defamatory  article  concerning  "Arte- 
mua  Jones,"  altliough  it  was  conceded  that 
the  author  of  the  article  and  editor  of  the 
]>aper  honestly  believed  that  the  name  used 
was  fictitious,  and  not  likely  to  be  pos- 
sessed by  anyone.  It  appeared,  that  plain- 
tiff, however,  who  bore  the  name  of  Arte- 
mus  Jones,  had  without  the  knowledge  of 
the  author  and  editor,  been  a  contributor 
to  the  paper  for  six  years  and  was  well 
known  by  many  of  its  readers.  And  al- 
47  L.R.A.m.S.f 


though  plaintiff  was  not  a  churchwarden, 
and  did  not  live  at  Peekham,  as  the  article 
stated,  and  there  was  nothing  in  the  article 
except  the  name  to  connect  the  Artemua 
Jones  therein  mentioned  with  the  plaintiff, 
several  witnesses  testified  that  they  thought 
the  article  referred  to  plaintiff.  The  court 
held  that  the  question  was  not  whether  the 
defendant  intended  the  defamatory  matter 
to  refer  to  plaintiff  but  whether  it  was 
understood  by  reasonable  praple  who  knew 
plaintiff  to  refer  to  him.  Fletcher  Moul- 
ton,  L.  J.,  dissented,  taking  the  view  that 
a  defendant  was  not  guilty  of  libel  unless 
he  intended  the  defamatory  words  to  refer 
to  plaintiff. 

The  above  case  was  affirmed  in  [1910] 
A.  C.  20,  79  L.  J.  K.  B.  N.  S.  198,  101 
L.  T.  N.  S.  831,  26  Times  L.  R.  128,  54 
Sol.  Jo.  116,  47  Scot.  L.  R.  691,  16  Ann. 
Cas.  166,  the  court  holding  that  it  was 
no  defense  to  an  action  for  libel  that  de- 
fendant did  not  intend  to  defame  plain- 
tiff, when  reasonable  people  would  think 
the  language  defamatory  of  plaintiff.  While 
the  statement  of  facts  preceding  the  opin- 
ion includes  the  statement  that  the  evi- 
dence that  the  author  of  the  article  and 
the  editor  of  the  paper  did  not  know  of  the 
existence  of  the  plaintiff  was  accepted  as 
true  by  plaintiff's  counsel.  Lord  Loreburn, 
L.  C,  observed  that  the  jury  were  entitled 
to  think,  in  the  absence  of  proof  satisfac- 
tory to  them,  that  some  ingredient  of  reck- 
lessness, or  more  than  recklessness,  entered 
into  the  writing  and  the  publieatiiHi  of  the 
article,  especially  as  Mr.  Jones,  the  plain- 
tiff, hod  been  employed  on  this  very  paper, 
and  his  name  was  well  known  in  the  paper, 
as  well  as  in  the  district  in  which  the 
paper  circulated;  that  the  jury  were  m- 
titled  to  say  this  kind  of  article  is  to  be 
condemned.  Unless  the  decision  in  this 
case  is  to  be  limited  by  the  facts  tending  to 
charge  defendant  with  negligence  in  publish- 
ing the  article,  it  is  an  extreme  applicaton 
of  the  law  of  libel.  If  generally  adopted, 
authors  and  publishers  of  fiction  must  at 
all  hazards  avoid  the  use  of  names  that  hap- 
pen to  be  borne  by  real  persona,  or  at  least 
must  make  it  clear  upon  the  face  of  the 
writing  that  it  purports  to  be  fiction,  and 

not  fact.  C^^Arf^  J^- 
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fairly  and  correctly  made  are  privileged. 
Ibid.:  Kimber  t.  Fraas  Aseo.  [1893]  1  Q.  B. 
65,  82  L.  J.  Q.  B.  N.  S.  162,  4  Reports,  95, 
67  L.  T.  N.  S.  615,  41  Week.  Rep.  17,  57  J. 
P.  247.  In  order  to  be  privileged,  Buch  re- 
ports most  be  not  only  fair  and  impartial, 
but  they  also  must  be  accurate.  The  same 
principle  which  requires  that  they  should 
be  fair  and  impartial  requires  that  they 
should  be  accurate,  at  least  in  r^rd  to  all 
material  matters.  Kimber  v.  Press  Abho. 
supra.  A  distorted  report  cannot,  in  the 
nature  of  things,  from  the  basis  for  a 
correct  judgment.  In  a  sense  it  may  make 
no  difference  to  the  public  so  far  as  the 
course  of  judicial  proceedings  is  concerned, 
whether  it  is  John  Smith  or  John  Jones 
who  is  arrested.  But  the  administratis  of 
justice  would  be  a  farce,  or  worse  than  a 
farce,  if  the  guilty  escaped  and  the  inno- 
cent were  punished,  or  if  the  rights  of  par- 
ties were  determined  in  a  manner  in  which, 
■ectn^ing  to  plain  principles  of  justice, 
they  should  not  be.  It  is  of  the  highest 
consequence  therefore,  in  order  to  enable 
the  public  to  judge  rightly,  that  a  report 
of  judicial  proceedings  should  be  not  only 
fair  and  impartial,  but  should  be  accurate 
also.  The  importance  of  a  full  and  correct 
statement  in  regard  to  legal  matters  is  well 
illustrated  in  actions  for  malicious  prose- 
ention  where  the  defense  relied  on  is  that, 
in  procuring  the  arrest,  the  defendant  acted 
upon  the  advice  of  counsel.  See  Black  v. 
Bnckinghnm,  74  Mass.  102,  54  N.  E.  494. 
If  the  report  had  to  be  accurate,  then  the 
defendant  is  not  protected  by  the  alleged 
privil^fe.  For,  admittedly,  the  plaintiff 
was  not  the  person  indicted.  Nor  can  the 
defendant  avail  itself  of  the  doctrine  laid 
down  in  Hanson  t.  Qlobe  Newspaper  Co. 
159  Mass.  293,  20  L.R.A.  856.  34  N.  E. 
482,  that,  in  order  to  render  a  defendant 
liable,  the  libel  must  have  been  published 
of  and  concerning  the  plaintiff,  and  it  is  not 
to  be  deemed  to  have  been  so  published  if 
through  mistake  another  person  than  the 
cme  intended  is  named.  It  was  in  effect 
ronccded  at  the  trial  that  the  plaintiff  was 
the  person  meant,  although  the  naming  of 
him  was  due  to  a  mistake,  and  tiie  presid- 
ing judge  so  stated  in  his  charge  without 
any  objection  being  made  thereto. 

Hie  defendant  contends,  however,  that 
it  is  not  liable,  and  is  entitled  to  avail 
itself  of  the  privily  extended  to  fair, 
impartial  and  accurate  reports  of  judicial 
prooeediogB,  if  it  exercised  reasonable  care 
and  diligence  in  endeavoring  to  ascertain 
what  the  facts  were  before  it  published  the 
report,  and  the  mistake  occurred  in  spite 
of  such  care  and  diligence  and  was  an  hon- 
est mistake.  It  would  seem  that  that  de- 
fense was  disposed  of,  so  far  at  least  as 
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this  commonwealth  is  concerned,  by  the 
case  of  Burt  v.  Advertiser  Newspaper  Co. 
154  Mass.  238,  13  L.RJL  97,  28  N.  E.  1. 
where  it  was  held  that  the  privilege  did 
not  extend  to  statements  made  with  rea- 
sonable cause  to  believe  them  to  be  true. 
As  was  said  in  that  case:  "A  person  pub- 
lishes libelous  matter  at  his  peril."  A 
newspaper,  as  a  purveyor  of  news  and  in* 
formation  of  interest  to  the  public,  stands 
no  differently  in  respect  to  liability  from 
any  other  medium  of  communication.  As 
was  said  by  Coleridge,  J.,  in  Davison  v. 
Duncan,  7  Kl.  &  Bl.  229:  "Ther«  is  no  dif- 
ference in  law  whether  the  publication  is 
1^  the  proprietor  <tf  a  newspaper  or  by 
someone  else.    There  is  no  legal  duty  on 
either  to  publish  what  is  injurious  to  an- 
other; and  if  any  person  does  do  so,  he 
must  defend  himself  on  some  legal  ground." 
Stat.  1901,  chap.  322,  providing  that,  in  ac- 
tions for  libel  or  slander,  the  defendant 
may  show  acts  of  the  plaintiff  creating 
reasonable  suspicion  of  the  truth  of  the 
matters  charged,  manifestly  has  no  appli- 
cation to  this  case.  No  doubt,  when  a  per- 
son acts  in  the  performance  of  a  duty,  or  in 
regard  to  a  matter  where  his  interest  is 
involved,  he  may  justify  by  showing  tliat 
he  had  reasonable  and  probable  cause  to  be- 
lieve what  he  published,  and  that  he  acted 
bona  fide  and  in  the  belief  that  what  he 
published  was  true.    In  such  a  case  dc 
will  be  protected  by  the  privilege  which  at- 
taches to  what  he  publishes  from  the  con- 
sequences of  an  honest  mistake.   It  is  on 
that  ground  that  the  ease  of  Douglass  t. 
Daistey,  114  Fed.  628,  S7  L.Rjl.  475,  52 
C.  C.  A.  324,  rests,  as  we  understand  it. 
In  the  present  case,  however  great  the  in- 
terest of  the  public  in  the  doings  of  the 
grand  jury  might  have  been,  there  was,  as 
already  observed,  no  duty,  l^al  or  social 
or  moral,  resting  upon  the  defendant  to 
publish  a  report       them,  and  it  had  no 
such  legal  interest  to  be  protected  or  pro- 
moted as  to  justify  it  in  the  publication 
of  what  otherwise  would  be  libel.    It  does 
not  follow  tliat,  because  the  public  had 
an  interest  In  knowing  what  tlie  grand 
jury  did,  that  it  was  the  defendant's  duty 
to  inform  them.    In  O'Connell  v.  Bost<m 
Herald  Co.  (C.  C.)  129  Fed.  839,  also  re- 
lied on  by  the  defendant,  the  question  was 
whether,  in  a  report  of  judicial  proceedings 
published  in  a  newspaper,  the  reporter,  for 
the  purpose  of  showing  tlwt  the  report  was 
accurate,  could  introduce  the  opinion  of 
this  court  that  was  rendered  in  O'Connell 
V.  Dow,  182  Mass.  541,  06  N.  E.  788,  from 
which  the  statement,  or  one  of  the  state- 
ments that  were  objected  to,  was  taken. 
It  would  seem  clear  that  the  opinion  was 
admissible,  as  the  court  held  that  it  was. 
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See  Hood  v.  Hood,  110  Maaa.  463;  also 
Mangena  t.  Wright  [1909]  2  K.  B.  958, 
977,  78  L.  J.  K.  B.  N.  S.  879,  100  L.  T.  N. 
S.  960,  25  Times  L.  R.  534,  63  Sol.  Jo.  485. 
In  Briggs  v.  Garrett,  111  Pa.  404,  66  Am. 
Rep.  274,  2  Atl.  513,  also  relied  on  by  the 
defendant,  and  followed  in  Conroy  v.  Pitts- 
burgh Times,  139  Pa.  334,  11  L.R.A.  725, 
23  Am.  St.  Rep.  188,  21  Atl.  164,  and 
Ferber  t.  Gazette  &  B.  Pub.  Abso.  212  Pa. 
367,  61  Atl.  939,  there  was  a  vigorous  dis- 
senting opinion  by  the  chief  justice  and  two 
associate  justices,  which  •  commends  itself 
to  us  as  expressing  the  correct  view.  There 
is  no  doubt  that,  when  required  to  do  so, 
private  interests  must  yield  to  the  public 
advantage.  And  if  we  go  back  over  a  long 
term  of  years,  especialty  in  England  (see 
AUbutt  V.  General  Council  of  Medical  Edu- 
cation &  Registration  [1889]  L.  R.  23  Q. 
B.  Div.  400,  58  L.  J.  Q.  B.  N.  S.  606,  61 
L.  T.  N.  S.  585,  37  Week.  Rep.  771,  54 
J.  P.  36;  Wason  v.  Walter  [1868]  L.  R. 
4  Q.  B.  73,  8  Best  4  S.  671,  38  L.  J.  Q.  B. 
N.  S.  34,  IB  L.  T.  N.  S.  409,  17  Week.  Rep. 
169),  an  increasing  disposition  is  manifest- 
ed to  enlarge  the  protection  afforded  by 
privilege,  by  broadening  the  field  as  to  mat- 
ters that  may  be  properly  published  for 
the  public  information.  A  liberal  rule  in 
regard  to  such  publications  has  long  pre- 
vailed in  this  commonwealth.  See  Barrows 
V.'  iiell,  7  Gray,  301,  313,  66  Am.  Dec.  479. 
But  the  right  of  the  private  citizen  to  be 
secure  in  his  reputation  always  must  re- 
main one  of  the  most  sacred  of  rights.  We 
discover  no  error  in  the  manner  in  which 
the  presiding  judge  dealt  with  the  matter 
of  privilege  and  liability  in  his  charge,  or 
in  the  way  in  which  he  dealt  with  the  re- 
quests for  rulings  so  far  as  they  related 
to  or  bore  upon  that  matter. 

It  follows  from  what  has  been  said  that 
the  evidence  which  was  offered  of  the  exam- 
ination of  the  city  directory  by  the  night 
city  editor,  "as  bearing  upon  the  care  which 
we  took  in  and  about  the  publication  of 
this  article,"  was  rightly  excluded.  Wheth- 
er it  would  have  been  admissible  on  the 
question  of  damages,  it  is  not  necessary 
to  consider.  The  purpose  for  which  it  was 
offered  was  limited  to  that  expressed  above, 
and  the  ruling  was  based  on  its  com- 
petency for  that  purpose. 

We  do  not  discover  any  error  in  the 
manner  in  which  the  presiding  judge  dealt 
with  the  question  of  damages.    The  second 
court  alleged  that  the  plaintiff  was  an  at- 
torney and  counselor  at  law  engaged  in  the 
practice  of  his  profession  in  Hyde  i'ark  and 
in  the  city  of  Boston,  and  particularly  in 
the  counties  of  Suffolk.  Norfolk,  and  Mid-  i 
diesox,  and  that,  by  reason  of  the  publi- 1 
cation  of  said  article  he  had  suffered  great ' 
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pecuniary  damages  and  loss  of  business,  and 
had  been  greatly  injured  in  h's  feelings  end 
in  his  reputation  in  his  profession.  The 
third  court  alleged  that  the  plaintiff  was 
an  attorney  and  counselor  at  law  engaged 
in  the  practice  of  his  profession  in  the  city 
of  Boston,  Hyde  Park,  and  other  places  in 
this  commonwealth,  and  that  the  publica- 
tion of  said  libel  and  the  matters  and 
things  contained  in  said  article  had  caused 
him  great  loss  in  his  professional  business, 
greatly  injured  bis  feelings  and  hia  reputa- 
tion in  his  profession,  had  deprived  bim  of 
professional  business,  had  caused  the  with- 
drawal of  professional  business  from  him, 
and  had  put  him  to  great  trouble  and  ex- 
pense to  refute  said  charges.  Neither 
count  was  demurred  to. 

Under  these  counts  the  plaintiff  was  en- 
titled to  recover  for  mental  suffering  and 
distress,  and  for  illness  suffered  by  him  in 
consequence  of  the  libel,  for  loss  of  repu- 
tation in  his  profession,  and  for  loss  and 
withdrawal  of  business.  It  is  immaterial, 
it  seems  to  us,  whether  the  damages  which 
the  plaintiff  was  entitled  to  recover  be 
called  general  or  special.  So  far  as  there 
was  any  evidence  tending  to  show  particu- 
lar instances  of  damage,  it  was  brought 
out  by  the  defendant  itself  without  objec- 
tion on  cross  examination  of  the  plaintiff. 
The  case  is  fully  covered  we  think  on  this 
branch  of  it  by  Parker  v.  Republican  Co. 
181  Mass.  392,  63  N.  E.  931,  and  Morasse  v. 
Brochu,  151  Mass.  567,  8  L.R^.  624,  21 
Am.  St.  Rep.  474,  26  N.  E.  74, 

Exceptions  overruled. 


XORTH  DAKOTA  SUPREltfE;  COVBT. 
A.  E.  McADAMS,  Appt., 

V. 

GRAND    FORKS    MERCANTILE  COM- 
PANY, Respt 

(24  N.  D.  645,  140  N.  W.  72S.) 

Pleading  —  character  of  action. 

1.  Complaint  examined,  and  faeld  not  to 
state  a  cause  of  action  against  the  defend- 

Headnotes  by  Bbucr,  J. 

Note.  —  Extent  of  ItahUitv  of  indoraer 
or  aaatffnor  of  bill  or  note  transferred 
after  maturttv  at  a  diacount. 

The  general  question  as  to  the  rights  of 
a  holder  of  negotiable  paper  transferred 
after  maturity,  as  agninst  an  fndorser,  is 
discussed  in  a  note  to  Y.  M.  C.  A.  Gym- 
nasium Co.  V.  Rockford  Nat.  Bank,  46  L.R^ 
753. 

As  to  the  extent  of  recovery  a  pledgee 
on  negotiable  paper  vhieh  the  pledgeor 
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ant  u  an  indorur  of  a  note,  but  as  a  Ten- 
dor  and  warrantor  of  a  chattel  merely. 
Bills  and  notea  —  indorsement  —  sale 

mt  dlatmnnC  after  matiirltjr  —  effect. 

£.  A  executed  a  note  to  B.  B  indorsed 
the  nine  without  recourse  to  0,  a  bank,  to 

Sin  credit  thereon.  He  afterwards  paid  C 
e  amount  due  on  said  note,  and,  on  it 
being  redelivered  to  him,  scratched  out  thti 
wordls,  "Pay  to  C  without  recourse,"  but 
left  his  signature  thereon.  Prior  to  such 
time  A,  the  maker  of  the  note,  had  failed, 
and  a  settlement  had  been  made  with  his 
creditors      which  they  had  agreed  that  A's 

JiToper^  should  be  turned  over  to  a  trustee 
or  their  benefit,  and  that  he  should  be  re- 
leased. Jt  was  one  of  such  creditors,  and 
accepted  a  final  dividend  of  42  cents  on  the 
dollar.  He,  however,  retained  the  note. 
Later  B  sold  the  note,  with  others  having 
a  face  vahie  of  $20,000,  to  D  for  $51,  tak- 
ing at  the  same  time  a  collateral  agree- 
ment by  which  he  expreaaly  exempted  nim- 
self  from  all  liability,  both  as  an  indorser 


and  as  a  guarantor  of  the  solvency  of  the 
paper.  The  note,  however,  Btill  had  his 
name  indorsed  thereon,  thougli  it  is  not 
shown  whether  either  he  or  D  was  aware  of 
the  fact.  D  then  sold  the  note,  with  others 
having  a  face  value  of  $5,000  to  E,  and  £ 
sold  the  said  lot,  with  others  of  a  face 
value  of  $1,600,  to  F  for  $50;  both  of 
the  latter  transfers  being  by  delivery  only. 
At  the  time  of  the  last  transfer  E  told 
F  that  the  notes  were  not  worth  any- 
thing; and  F  did  not  know  that  B's  name 
was  on  the  back  of  the  particular  note  in 
question,  nor,  on  the  otuer  hand,  did  he 
know  that  any  dividend  had  been  paid 
thereon,  though  he  did  know  that  the 
maker's  assets  had  been  turned  over  to  a 
trustee  for  the  benefit  of  his  creditors.  He 
also  testified  that  the  letters  P.  and  L.  were 
on  said  note  when  purchased  by  him,  and 
that  he  was  aware  of  their  commercial 
meaning.  It  was  also  proved  that  both  D 
and  F  realized,  from  their  purchases  as  a 
whole,  more  than  they  had  paid  therefor. 


could  not  collect,  see  Yellowstone  Nat.  Bank 
T.  Gagnon,  44  L.R.A.  243,  and  note. 

The  liability  of  an  indorser  who,  after 
receiving  reindorsement,  transfers  the  note 
for  value  without  canceling  his  indorsement, 
is  discussed  in  a  note  to  jVloore  v.  First  Nat. 
Bank,  10  L.R.A.(N.S.)  260. 

And  as  to  the  effect  of  the  amount  of  dis- 
count to  put  a  purchaser  of  negotiable 
paper  on  inquiry,  in  order  to  secure  rights 
of  a  bona  fide  holder,  ace  the  note  to  Mee 
T.  Carlson,  29  L.R.A.(N.S.)  378. 

Practically  all  of  the  cases  involving  the 
extent  of  liability  of  an  indorser  or  as- 
signor of  a  bill  or  note  transferred  after 
maturity  at  a  discount  sustain  McAdaus 
T.  Gba?cd  Forks  Mebcaktiu  Co.  in  holding 
that  only  the  amount  paid,  not  the  face  of 
the  note,  is  recoverable. 

Thus,  in  Coye  v.  Palmer,  16  Cal.  168, 
where  a  certificate  of  deposit  was  indorsed 
after  due,  it  was  held  that  an  indorsee  could 
recover  from  the  indorser  only  the  amount 

Kid  therefor,  the  court  saying  that  It  had 
m  nnable  to  find  any  authority  for  a  dif- 
ferent doctrine. 

So,  in  Bethune  v.  McCrary,  8  Ga.  114, 
it  is  held  that  an  assignee  of  a  past-due 
note,  having  notice  that  hia  assignor  did 
not  pay  full  value  therefor,  can  recover 
from  a  prior  indorser  no  more  than  was 
paid  for  it  by  liis  assignor. 

In  French  t.  Turner,  IS  Ind.  59,  it  is 
held  that  one  who  assigned  a  mortgage  and 
several  notes  secured  thereby,  part  of  which 
were  past  due,  by  a  writing  which  was  in- 
sufRcient  to  charge  him  as  an  indorser,  ia 
liable  at  most  for  the  amount  received,  as 
for  money  paid  upon  a  consideration  that 
had  failed. 

And  in  Collger  v.  Francis,  2  Baxt.  422, 
which  was  a  proceeding  to  determine  as  be- 
tween creditors  the  right  to  the  proceeds 
of  a  note  assigned  by  an  insovent  after  due, 
it  was  held  that  the  facts  tliat  the  assignee 
was  trading  with  a  man  in  embarrassed  cir- 
oumstances,  for  a  note  that  was  orerdiu^ 
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and  that  its  real  value  could  by  proper  in- 
quiry have  tieen  approximately  determined, 
while  not  showing  tiiat  the  transaction  was 
fraudulent,  were  aufBcient  to  render  it  in- 
equitable that  he  sliould  hold  more  of  the 
proceeds  of  the  note  than  he  paid  for  it, 
with  interest. 

The  assignor  of  a  note  which  has  been 
paid  is  liable  to  the  assignee  for  the  con- 
sideration received.  Campbell  &,  Bro.  v. 
Ayres,  9  Iowa,  108. 

And  so  the  indorser  of  a  note  which  had 
been  paid  in  part  is  not  liable  to  the  in- 
dorsee for  more  than  he  represented  to  be 
due  on  the  note,  and  is  not  liable  for  costs 
of  a  suit  wrongfully  brought  against  the 
maker,  or  of  one  in  which  ne  submitted  to 
a  nonsuit.    Buckner  v.  Curry,  1  Bibb,  477. 

The  assignee  of  a  non-negotiable  note  can 
recover  from  hia  assignor  onlv  the  amount 
paid  for  it,  with  interest.  Whister  v.  Bragg, 
31  Mo.  124. 

He  may  also  recover  the  costs  of  a  suit 
against  tlie  maker.  And  the  face  of  the 
note  is  prima  facie  evidence  that  that  was 
the  price  paid,   Foust  v.  Gregg,  68  Ind.  399. 

In  McVfigh  V.  Allen,  29  Gratt.  588,  where 
the  plaintiff  purchased  the  note  in  suit  at 
a  judicial  sale  of  the  effects  of  a  hank,  the 
court  upheld  the  refusal  of  a  requested  in- 
struction that  if  the  plaintiff  acquired  the 
note  after  dishonor,  it  having  been  accom- 
modation paper  in  its  origin,  he, could  re> 
cover  of  his  immediate  indorser  only  the 
amount  actually  paid  by  him  to  such  in- 
dorser. Altiiough  no  reaaon  is  assigned  for 
the  ruling,  it  was  probably  because  the 
requested  instruction  was  inapplicable,  as 
the  action  was  against  the  maker  and  ac- 
commodation indorser,  and  not  against  the 
immediate  indorser  or  ansi^nor  (the  bonk), 
and  the  bank  was  apparently  a  bona  fide 
holder  in  good  faith,  before  maturity,  whose 
rights  against  prior  indorscrs  would  pass 
to  the  platntifl:,  notwithstanding  that  he 
was  a  purchaser  after  maturity. 

B.  L.  8* 
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Held,  that  F  was  not  a  purchaser  in  due 
course  of  negotiable  paper. 
Same  —  demand  —  when  due. 

3.  A  note  payable  on  demand  is  due  witli- 
in  a  reasonable  time  after  its  date. 
Same  —  overdne. 

4.  A  note  which  is  payable  on  demand, 
and  is  purchased  over  a  year  after  its  date, 
will  be  considered  to  have  been  overdue 
when  BO  purchased. 

Same  —  liability  of  indorscr  of  overdae 
paper. 

5.  In  the  cue  of  an  indorsement  or  trans- 
fer of  a  n^otiable  instrument  after  its  dis- 
honor or  maturity,  and  where  the  conaidera- 
tioQ  passing  between  the  indorsee  and  his 
indorser  is  not  equal  to  the  amount  of  the 
paper,  the  indorsee,  in  an  action  against 
the  indorser,  can  recover  only  the  considera- 
tion he  has  actually  paid. 

Same  —  statntory  warranty  —  extent. 

6.  The  warranty  of  the  seller,  under 
§  5428,  Rev.  Codes  1005,  which  prOTides 
that  "one  who  sells  or  agrees  to  sell  an  in- 
strument purporting  to  bind  anyone  to  the 
performance  of  an  act  thereby  warrants  the 
instrument  to  be  what  it  purports  to  be, 
and  to  be  binding  according  to  its  purport 
upon  all  parties  thereto,  and  also  warrants 
that  he  nas  no  knowledge  of  any  facts 
which  tend  to  prove  it  worthless,  such  as 
the  insolvency  ot  anjjr  of  the  parties  thereto, 
when  that  is  material,  the  extinction  of  its 
obligations,  or  its  invalidity  for  any  cause," 
is  not  a  warranty  of  an  indorser,  but  a  war- 
ranty to  the  vendee  merely,  which  does  not 
TUn  with  the  paper. 

(March  16,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Grand  Forks 
•..uiiiity  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  promisdory  note  which  had  been 
indorsed  by  defendant.  Affirmed. 

Statement  by  Bmf!e,  J. : 

On  January  14,  1904,  W.  Crawford  4 
Son  executed  and  delivered  to  the  defend- 
ant, Grand  Forks  Mercantile  Company, 
their  promissory  note  for  $800,  payable  on 
demand;  said  note  being  given  in  part  pay- 
ment of  an  open  account  for  goods  sold 
and  delivered.  On  January  21.  1004  the 
note  was  indorsed  by  the  defendant:  "De- 
mand, notice  of  nonpayment  and  protest 
waived.  [Signed]  Grand  Forks  Mercantile 
Co.,  by  W.  A.  Curry" — and  delivered  to  the 
First  National  Bank  of  Grand  Forks,  which 
bank  thereupon  gave  to  the  defendant 
credit  upon  its  books  for  the  amount  of 
said  note.  Afterwards,  and  on  the  5th 
day  of  February,  1904,  by  a  written  agree- 
ment made  with  a  larfie  numlter  of  credit 
ors,  including  th«  defendant  Mercantile 
Company,  the  said  W.  Crawford  ft  Son 
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conveyed  to  one  E.  A.  Young  all  of  their 
partnership  assets  in  trust  for  the  benefit 
of  such  creditors,  with  power  of  sale  in 
such  trustee;  said  trust  agreement  contain- 
ing the  provision  that,  ''if  there  shall  not 
be  suflicient  assets  to  pay  the  just  debts 
of  the  respective  creditors,  then  the  parties 
of  the  first  part,  William  Crawford  and 
William  H.  Crawford,  shall  be  forever  dis- 
missed, discharged,  and  freed  from  further 
liability  on  their  respective  accounts."  In 
said  agreement  each  of  said  creditors  also 
expressly  agreed  to  "forego  all  suits, 
actions,  or  procewlings  of  any  kind  what- 
ever for  the  collection  or  enforcing  of  our 
9e%'eral  demands,  and  to  accept  payment 
thereof  as  in  the  annexed  trust  deed  pro- 
vided." On  October  14,  1904,  the. defendant 
Mercantile  Company  paid  to  the  First 
National  Rank  the  principle  and  interest 
of  said  note,  and  the  same  was  then  and 
tiiere  redelivered  to  it.  Thereafter,  and  on 
November  1,  1904,  the  trustee  paid  to  sucli 
Mercantile  Company  42  per  cent  of  its 
claim;  such  claim  having  been  theretofore 
duly  filed  with  the  trustee.  No  other  and 
further  pajTnent  thereon  was  ever  made  by 
such  partneraliip  or  trustee.  Thereafter, 
and  on  the  2d  day  of  March,  1905,  the  said 
Mercantile  Company  sold  the  note  in  ques- 
tion, together  with  others,  amounting  in 
all  to  a  face  valne  of  $20,0<'f!,  to  one  S.  S. 
Titus  for  $51.  Before  such  transfer,  how- 
ever, it  had  erased  from  said  note  the 
words,  "Demand,  notice  of  nonpayment  and 
protest  waived,"  hut,  on  the  other  hand, 
such  agreement  of  sale  was  in  writing, 
dated  contemporaneously  with  the  delivery 
of  the  note,  and  contained  the  provision 
that  "the  consideration  of  the  above  bills 
receivable  and  securities  thereto  attached 
is  to  be  the  sum  of  $51.  Which  is  paid  with 
the  undertitanding  that  the  seller  does  not 
guarantee  the  solvency  of  any  note  or  secur- 
ity in  the  said  list,  and  is  not  to  be  held 
as  an  indorser  on  any  of  the  said  notes  or 
securities."  Thereafter,  and  on  March  6, 
1905,  the  said  S.  S.  Titus  sold  the  said  note, 
with  others  whose  face  value  in  all  aggre- 
gated $5,000,  to  one  John  Vallely  for  the 
sum  of  $50;  all  of  said  notes  being  at  such 
time,  upon  their  faces,  apparently  overdue. 
After  the  purchase  of  said  note,  and  on 
the  same  date,  the  said  Vallely  met  the 
plaintiff,  A.  E.  McAdam,  tossed  ssveral  of 
the  notes  so  purchased,  and  aggregating  ft 
face  value  of  between  sixteen  and  seven- 
teen hundred  dollars,  and  including  the 
note  in  suit,  on  a  desk  in  front  of  the  plain- 
tiff, and  asked  the  plaintiff  what  the  bunch 
of  notes  BO  tossed  down  in  front  of  him  was 
worth.  The  plaintiff  answered  that  they 
were  not  "worth  a  damn,"  The  said 
'Vallely  then  said:    "You  surely  can  get 
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Kunething  out  of  them.'*  Plaintiff  then 
wid:  "An  they  your  notes!**  Vallely 
repliad:  Th^  are;  what  vilL  you  gire  mc 
for  tfaemT"  Plaintiff  answered  $50.  The 
offer  was  then  and  there  accepted,  and  the 
Mid  plaintiff,  MeAdam,  thereupon  paid  the 
said  Vallely  the  eum  of  $60,  and  all  of 
said  notes  wore  delivered  to  the  plaintiff. 
At  the  time,  of  the  purchase  of  said  notes 
the  plaintiff  did  not  know  that  the  note 
described  in  the  plaintiff's  complaint  and 
herein  sued  upon  bore  the  indorsement  of 
the  defendant.  Before  such  purchase,  how- 
ever, be  knew  that  the  assets  of  said  Craw- 
ford &  Son,  the  malcers  of  said  note,  had 
been  turned  over  to  the  trustee  for  the 
benefit  of  their  creditors;  that  the  plain- 
tiff purchased  the  said  notes,  including  ttie 
note  in  suit,  for  the  purpose  of  speculating 
on  the  chance  of  their  collection  froni  the 
makers  thereof.  All  of  the  notes  so  pur- 
chased appeared,  upon  their  faces,  to  be 
(n-erdue,  although  the  plaintiff  had  no 
knowledge  of  the  payment  of  any  amount 
of  the  note  sued  upon, -but  believed  that  in 
the  settlement  of  the  trusteeship  a  substan- 
tial dividend  would  be  realized.  Plaintiff 
realized,  out  of  the  other  notes  purchased 
hy  him  frran  said  Vallely,  more  than  the 
sum  paid  for  all  of  said  notes;  and  at  the 
time  of  the  purchase  of  said  note  be  saw, 
upon  the  face  and  margin  thereof,  the  let- 
ters and  characters  "P.  ft  L.,"  and  knew 
that  said  letters  and  characters  meant,  in 
mercantile  usage,  "profit  and  loss."  Im- 
mediately on  the  purchase  of  said  notes 
plaintiff  instituted  inquiries,  which  revealed 
the  facts  set  forth  in  the  trustee  agreement 
aforesaid,  and  on  Mareh  31,  1905,  one  of 
the  makers,  \V.  H.  Crawford,  wrote  to  him 
informing  him  of  such  trust  deed,  and  that 
he  and  his  partner  had  turned  over  all  of 
tlieir  proper^  under  such  deed,  and  that 
said  trust  agreement  had  been  signed  by  the 
Mercantile  Company.  On  March  8,  1906, 
the  trustee  also  wrote  him,  evidently  in 
response  to  a  letter,  that  a  dividend  of  42 
per  cent  had  been  paid  to  the  Mercantile 
Company-,  and  that  this  closed  the  trans- 
artion,  in  so  far  as  the  trustee  was  con- 
'  cemed.  After  the  receipt  of  this  last  letter 
plaintiff  demanded  payment  of  said  note 
from  the  makers,  W.  H.  Crawford  A  Son, 
and  payment  tliereof  was  refused.  Im- 
mediately thereafter  payment  was  demand- 
ed from  and  refused  by  the  defendant. 
There  is  no  evidence,  however,  showing  or 
fending  to  show  that  the  said  note  was  ever 
presented  for  payment,  or  that  notice  of  the 
dishonor  of  said  note  by  the  makers  was 
ever  given  to  the  defendant.  The  complaint, 
•Iter  omitting  the  formal  parts,  was  as  fol- 
lows: "That  on  the  16th  day  of  January, 
1904.  said  W.  Crawford  ft  Son,  by  W.  H. 
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Crawford  made,  executed  and  delivered 
their  certain  promissory  note  in  writing, 
wherein  and  wheret^,  for  value  received, 
they  promised  and  agreed  to  pay  to  tlie 
Grand  Forks  Mercantile  Company,  on  de- 
numd,  at  the  office  of  said  company  at 
Grand  Forks,  North  Dakota,  the  sum  of 
$600,  with  interest  thereon  from  date  at 
the  rate  of  10  per  cent  per  annum  until 
paid;  that  thereafter  the  said  defendants 
sold  and  delivered,  for  a  valuable  consider- 
ation, the  above-described  promissory  note 
to  the  plaintiff  herein;  tliat  by  such  sale 
and  delivery  the  said  defendant  warranted 
and  agreed  with  this  plaintiff  that  the 
aforesaid  note  was  genuine  and  forceful  and 
binding  upon  all  parties  thereto,  and  that 
he  had  no  knowledge  of  any  fact  which 
would  tend  to  prove  it  (the  said  note) 
worthless;  that  prior  to  the  sale  and  deliv- 
ery of  said  note,  as  aforesaid,  the  same 
hnl  been  satisfied,  all  of  which  was  un- 
known to  the  plaintiff  at  tlie  time  of  the 
purchase  of  said  note,  as  aforesaid;  that 
the  said  note  was  by  the  plaintiff  duly  pre- 
sented for  payment,  and  payment  then  and 
there  demanded:  that  the  same  was  not 
paid,  for  the  reason  that  the  same  had  been 
satisfied,  as  hereinbefore  stated;  of  all  of 
which  due  notice  was  given  to  the  defend- 
ant." The  trial  court  rendered  a  judgment 
dismissing  the  plaintiff's  cause  of  action, 
and  against  the  plaintiff  for  costs  and  dis- 
bursementa.  An  appeal  is  taken  from  ibis 
judgment. 

Messrs.  George  A.  Banga  and  George 
R.  Robblns,  for  appellant: 

The  obligation  of  an  indorser  after  ma- 
turity of  the  note  is  no  different  from  that 
of  an  indorser  before  maturity,  except  as 
to  the  time  the  instrument  becomes  due. 

7  Cyc.  826;  1  Dan.  Neg.'inst  S  724a; 
Patterson  v.  Todd,  18  Fa.  426,  57  Am.  Dec. 
622;  Bassenborst  v.  Wilby,  46  Ohio  St.  333, 
13  N.  E.  76;  Scott  v.  First  Nat.  Bank,  71 
Ind.  445;  Leavitt  v.  Putnam,  3  N.  Y.  494, 
53  Am.  Dec.  322 ;  French  v.  Jarvis,  29  Conn. 
347. 

The  subsequent  indorsement  of  a  note 
overdue  is  equivalent  to  drawing  a  new  bill, 
payable  st  sight,  or  within  a  reasonable 
time. 

1  Dan.  Keg.  Inst.  §  669;  7  Cyc.  822,  826, 
973,  1071;  2  Randolph,  Com.  Paper,  §  671; 
Patterson  v.  Todd,  18  Pa.  420,  57  Am.  Dec. 
622 ;  Basaenhorst  v.  Wilby,  45  Ohio  St.  333, 
13  K.  E.  76;  Coleman  v.  Dunlap,  18  8.  C. 
596;  Swartz  v.  Bedfield,  13  Kan.  550;  Lank* 
V.  Morrison,  44  Kui,  594,  24  Pac.  1106; 
Broun  v.  Hull,  38  Grmtt  29;  Brown  T. 
Davies,  3  T.  R.  80 ;  Light  v.  Kingsbury,  60 
Mo.  331;  Maddox  v.  Duncan^4S  Mo.  613, 
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41  L.R.A.  581,  6S  Am.  St.  Rep.  678,  46  S. 
\V.  688. 

The  note  remained  negotiable  after  ita 
payment  as  to  all  parties  irho  Imowli^ly 

negotiated  it. 

2  Dan.  Keg.  Inst.  8  1242;  2  Randolph, 
Com.  Paper,  §  683,  p.  1090;  Callow  v.  Law- 
rence, 3  Maule  3i  8.  9S,  15  Revised  Rep. 
423;  Mabry  v.  Matheny,  10  Smedes  &  M. 
323,  40  Am.  Dec.  753;  Ouild  t.  Eager,  17 
Mass.  615;  Havens  v.  Huntington,  1  Cow. 
387. 

The  reissue  of  a  note  with  an  uncanceled 
prior  indorsement,  where  the  indorser 
knows  the  note  has  been  paid,  or  that  the 
maker  is  dead,  or  that  the  instrument  has 
been  dishonored,  makes  the  indorser  liable 
to  all  subsequent  parties  m  the  maker  or 
drawer  of  a  new  note. 

7  Cyc.  826;  2  Dan.  Neg.  Inst.  §S  1238, 
1242;  3  Randolph,  Com.  Paper,  %  1434; 
Coleman  v.  Dunlop,  38  S.  C.  595;  Mabry 
V.  Matheny,  10  Smedes  &,  M.  323,  48  Am. 
Dec.  753;  Picklar  v.  Harlan,  75  Mo.  678; 
Scott  V.  Bank,  71  Tnd.  445;  St.  John  v.  Rob- 
erts, 31  N.  Y.  441,  88  Am.  Dec.  287;  Mont- 
gomery &  E.  R.  Co.  V.  Trebles,  44  Ala.  255 ; 
Ward  V.  Allen,  2  Met.  53,  35  Am.  Dec. 
387;  Brook  v.  Vannest,  58  N,  J.  L.  162; 
33  Atl.  382;  Guild  v.  Eager,  17  Mass.  615; 
Moore  v.  First  Nat.  Bank,  38  Colo.  336, 
10  L.R.A.(N.S.)  260,  120  Am.  St.  Rep. 
120,  88  Pac.  385,  12  Ann.  Cas.  268. 

No  presentment,  or  demand  for  payment, 
or  notice  of  dishonor,  is  necessary. 

2  Dan.  Neg.  Inst.  S  1113;  7  Cyc.  862, 
1072;  Coleman  v.  Dunlop,  18  S.  C.  591; 
Picklar  v.  Harlan,  75  Mo.  678;  Williams 
V,  Mathews,  3  Cow.  252;  St.  John  v. 
Roberta,  31  N.  Y.  441,  88  Am.  Dec.  287; 
Montgomery  &  £.  R.  Co.  v.  Trebles,  44 
Ala.  255;  Copp  v.  M'Dugall,  9  Mass.  1; 
Furgerson  v.  Staples,  82  Me.  159,  17  Am. 
St.  Rep.  470,  19  Atl.  158 ;  Davis  v. 
Francisco,  11  Mo.  572,  49  Am.  Dec.  98; 
Burrill  v.  Smith,  7  Pick.  291. 

Tbe  indorser  who  sells  a  negotiable  in- 
strument which  has  no  validity  impliedly 
warrants,  ( 1 )  that  he  has  title  to  the 
note,  (2)  that  the  note  and  the  signatures 
thereon  are  genuine,  (3)  that  there  is  a 
valid  and  subsisting  obligation,  (4)  that 
it  has  not  been  paid,  ( 5 )  and  that  he 
knows  of  no  defenses  thereto. 

An  indorser  without  recourse  so  war- 
rants. 

7  Cyc.  830  et  seq.  2  Randolph,  Com. 
Paper,  S§  720,  757;  1  Dan.  Neg.  Inst.  §§ 
670  et  seq.;  Ogden,  Neg.  Inst.  pp.  92,  93, 
103;  Joyce,  Defences  to  Com.  Paper,  S  34S; 
Sutherland,  Damages,  p.  1546;  Ticonic  Bank 
T.  Smiley,  27  Me.  225,  46  Am.  Dec.  593: 
Challiss  V.  McCrum,  22  Kan.  157,  31  Am. 
Rep.  181;  Maya  v.  Callison,  6  Leigh,  230; 
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Carroll  v.  Nodine,  41  Or.  415,  93  Am.  St. 
Rep.  743,  69  Pac.  51;  Hannum  v.  Richard- 
son, 48  Vt.  508,  21  Am.  Rep.  152;  Watson 
V.  Chesire,  18  Iowa,  202,  87  Am.  Dec.  382; 
Broaddus  Institute  v.  Siers,  68  W.  Va.  125, 
69  S.  E.  488,  Ann.  Cas.  1912  A,  120; 
Palmer  v.  Courtney,  32  Neb.  781,  49  N.  W. 
764;  Delaware  Bank  v.  Jarvis,  20  N.  Y. 
227;  Brown  v.  Montgomery,  20  N.  Y.  287, 
75  Am.  Dec.  404;  Drennan  v.  Bunn,  124 
HI.  175,  7  Am.  St.  Rep.  365,  16  N.  E.  100; 
Daskam  v.  Ullman,  74  Wis.  474,  43  N.  W. 
321;  Ware  v.  McCormack,  96  Ky.  138,  28 
S.  W.  157,  959;  Myer  v.  Richards,  103 
U.  S.  385.  411,  41  L.  ed.  199,  209,  10  Sup. 
Ct.  Rep.  1148;  Thrall  T.  Newell,  19  Vt. 
203,  47  Am.  Dec.  682;  Seeley  t.  Reed,  28 
Fed.  367;  Earned  r.  Barrett,  6  Ind.  App. 
371,  83  N.  E.  635;  Fnrgerson  v.  Staples,  82 
Me.  150.  17  Am.  St.  Rep.  470,  19  Atl.  IBS. 

Messrs.  Bangs,  Cooler,  ft  Hamnton» 
for  respondent: 

The  mere  indorsement  of  these  promissory 
notes  created  no  liability  against  the  de- 
fendant. 

A.  B.  Fai^har  Co.  v.  Higham,  16  N.  D. 
106,  112  N.  W.  657;  Beebe  v.' Brooks,  12 
Cal.  309;  Beer  v.  Clifton,  98  Cal.  323,  20 
L.R.A.  580,  35  Am.  St.  Rep.  172,  33  Pac. 
204;  Oraul  v.  Strutzel,  53  Iowa,  712,  36 
Am.  Rep.  250,  6  N.  W.  119;  German 
American  Bank  v.  Atwater,  165  N.  Y.  36, 
58  N.  E.  763 ;  Colt  v.  Barnard,  18  Pick.  260. 
29  Am.  Dec.  584;  Patterson  v.  Todd,  18 
Pa.  426,  67  Am.  Dec.  622;  Bassenhorst  T. 
Wilby,  45  Ohio  St.  333,  13  N.  E.  75. 

The  demand  made  on  defendant  for  the 
payment  of  the  note  did  not  obviate  the 
necessity  of  notice. 

Merchants'  Nat.  Bank  v.  Bentel,  16  Cal. 
App.  170,  113  Pac.  708. 

The  contract  of  an  indorser  after  matur- 
ity is  in  no  way  difTerent  from  that  of 
an  indorser  before  maturity. 

Leavitt  v.  Putnam,  3  N.  Y.  494,  53  Am. 
Deo.  322;  Beer  v.  Clifton.  98  Cal.  323,  20 
L.RJi.  580,  35  Am.  St.  Rep.  172,  33  Pac. 
204;  Beebe  v.  Brooks,  12  Cal.  309;  Scott  T. 
First  Nat.  Bank,  71  Ind.  445;  Lank  T. 
Morrison,  44  Kan.  694,  24  Pac.  1106. 

An  action  for  a  breach  of  warranty  up- 
on the  sale  of  personal  property  can  be 
maintained  by  the  vendee  against  his  im- 
mediate vendor  only,  as  there  is  no  privity 
of  contract  between  the  last  vendee  and  a 
remote  vendor. 

Bordwell  v.  Collie,  45  N.  Y.  494;  Nelson 
V.  Armour  Packing  Co.  76  Ark.  352,  90  S. 
\V.  288,  8  Ann.  Cas.  237;  Smith  v. 
Williams,  317  Ga.  782,  97  Am.  St.  Rep.  220, 
45  S.  E.  394;  Thisler  v.  Keith,  7  Kan.  App. 
363^  52  Pac.  619;  Asher  Lnmber  Co.  v. 
Cornett,  22  Ky.  L.  Rep.  560,  SO  L.R.A.  072, 
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58  S.  W.  438;  Prater  v.  Campbell,  110  Ky. 
23,  60  S.  W.  918;  Penoberton  t.  Dear,  88 
MiDD.  GO,  60  L.R.A.  31],  97  Am.  St.  Rep. 
503,  82  K  W.  478;  Wataon  t.  Chesire,  18 
Iowa,  202,  87  Am.  Dec.  382. 

The  amount  of  the  consideration  paid 
may  be  considered  with  other  facta,  in 
determining  bad  faith. 

Knowlton  v.  Schultz,  6  N.  D.  417,  71 
N'.  W.  560;  McNamara  t.  Jose,  28  Wash. 
461,  68  Pac.  903;  Proctor  v.  Cole,  104 
Ind.  373,  3  N.  E.  106,  4  N.  E.  303;  Williama 
r.  Huntington,  68  Md.  690,  6  Am.  St. 
Rep.  477,  13  Atl.  336;  Watkins  T.  Goe^Ier, 
65  Minn.  118,  67  N.  W.  790;  Smith  v, 
.Tanscn,  12  Neb.  126,  41  Am.  Rep.  761,  10 
X.  W.  537;  Oppenheimer  v.  Farmers'  & 
M.  Bank,  97  Tenn.  19,  33  L.R.A.  767,  50 
Am.  St.  Rep.  778,  36  S.  W.  705. 

If  the  plaintiff  were  a  bona  fide  pur- 
chaser, he  could  reeoTcr  no  more  than  the 
amount  paid. 

Oppenheimer  t.  Farmers'  &  M.  Bank,  97 
Tenn.  19,  33  L.R.A.  767,  66  Am.  St.  Rep. 
TT**.  38  S.  W.  705;  Coye  v.  Palmer,  ]6 
Cal.  158;  Dunn  T.  National  Bank,  16  S.  D. 
454,  90  N.  W.  1045;  Harrington  v.  Butte 
t  B.  Min.  Co.  19  Mont.  411,  48  Pac.  758; 
Dresser  v.  Missouri  &  O.  R.  &  Constr.  Co. 
93  U.  S.  92,  23  L.  ed.  816;  1  Dan.  Keg. 
Inst.  $  758. 

Brace,  J.,  delivered  the  opinion  of  the 
coart: 

An  examination  of  the  complaint  will 
hardly  show  that  the  defendant  is  sought 
to  be  held  to  the  liability  of  an  indorser. 
He  is  certainly  not  sought  to  be  held  as 
a  maker  of  a  new  note.  As  we  construe 
tlie  complaint,  the  liability  as  a  vendor 
or  warrantor  is  alone  relied  upon.  Even 
if  a  proper  foundation  is  laid  for  proof  of 
the  liability  of  an  indorser,  we  are  quite 
satisfied  that  there  is  no  reason  for  revers- 
ing the  judgment  of  the  trial  court.  Even  if 
we  concede  that  presentment  for  payment 
was  dispensed  with,  on  which  we  do  not  ex- 
press an  opinion,  we  are  perfectly  satisfied 
that  no  right  to  a  recovery  was  proved  by 
the  plaintiff.  All  that  the  plaintiff  himself 
paid  for  the  notes  in  question  was  $50; 
while  all  that  the  original  purchaser,  Titus 
paid  was  $51.  The  evidence  is  conclusive 
and  undiiputed  that  TituB  recovered,  out 
of  the  n  >tes  that  he  purchased,  to  say 
nothing  cf  the  $50  received  from  Vallely, 
more  than  be  paid  for  alt  of  the  notes ;  and 
it  {•  also  undisputed  that  the  plaintifT  re- 
covered fiom  the  balance  of  the  notes  pur- 
chased by  him  from  Vallely  more  than  lie 
himself  paid  for  all  of  the  notes  so  pur- 
chased. 

The  law  seems  to  be  well  established  that 
in  the  case  of  an  indorsement  or  transfer 
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of  a  negotiable  instrument  after  its  dishon* 
or  or  maturity,  where  the  consideration 
passing  between  the  indorsee  and  his  in- 
dorser is  not  equal  to  the  amount  of  the 
paper,  the  indorsee,  in  an  action  against 
the  indorser,  can  recover  only  the  consid- 
eration he  has  actually  paid.  The  face  of 
the  note  sued  upon  was  $600.  The  amount 
paid  for  all  of  the  notes  by  Titus  was  $51, 
and  by  the  plaintiff  $50.  Under  the  au- 
thorities plaintiff's  right  of  recovery,  there- 
fore, would  be  limited  in  any  event  to  $50. 
Even  this  right  of  recovery  he  has  not 
proved,  as  it  is  conclusively  shown  that 
he  bought  the  notes  in  bulk, — that  is  to 
say,  notes  of  the  face  value  of  from  $1,100 
to  $1,700,  including  the  note  in  question, 
and  that  he  has  already  realized  on  such 
bulk  purchase  more  than  the  $50  that  was 
paid.  See  Coye  v.  Palmer,  16  Cal.  159; 
Cook  V.  Cockrill,  1  Stew.  (Ala.)  475,  18 
Am.  Dec.  67;  Brown  v.  Mott,  7  Jolms.  361 ; 
Braman  v.  Hess,  13  Johns.  52;  Munn  v. 
Commission  Co.  IS  Johns.  44,  8  Am.  Dec. 
219;  Youse  v.  H'Creary,  2  Blackf.  243; 
Arents  T.  Com.  18  Qratt.  760;  Davis  v. 
Miller,  14  Gratt.  1. 

There  is  no  question  that  the  note  under 
consideration  was  past  due,  both  when  pur- 
chased by  Vallely  and  when  purchased  by 
the  plaintiff.  It  was  a  demand  note  dated 
January  16,  1904.  It  was  purchased  by  the 
plaintiff  on  March  6,  1905.  It  is  well  es- 
tablished that  a  note  payable  on  demand  is 
due  within  a  reasonable  time  after  its  date, 
and  there  are  practically  no  authorities 
which  hold  that  such  reasonable  time  can  be 
extended  beyond  a  year.  Rev.  Stat.  1905, 
§  6355;  Morey  v.  Wakefield,  41  Vt.  24,  98 
Am.  Dec.  662;  Camp  v.  Scott,  14  Vt.  387; 
Vinton  V.  King,  4  Allen,  562;  Thompson 
T.  Hale,  6  Pick.  259;  Paine  v.  Central 
Vermont  R.  Co.  (C.  C.)  14  Fed.  269;  Bull 
V.  First  Nat.  Bank  (C.  C.)  14  Fed.  612; 
Losee  v.  Dunkin,  7  Johns.  70,  6  Am.  Dec. 
245;  Herrick  v.  Wolverton,  41  N.  Y.  581, 
1  Am.  Rep.  461;  La  Due  v.  First  Nat, 
Bank,  31  Minn.  33,  16  N.  W.  426;  Carlton 
V.  Bailey,  27  N.  H.  230;  American  Bank 
V.  Jcnncss,  2  Met.  288.  There  can  there- 
fore be  no  liability  as  an  indorser  under 
§§  0366  and  6307  of  the  Civil  Code  of  1005. 

Nor  can  any  liability  be  founded  upon 
the  theory  that  there  was  a  new  indorse- 
ment and  a  new  issue  of  the  note.  In  the 
first  place,  there  is  no  foundation  laid  for 
any  such  claim  or  liability  in  the  pleadings. 
In  the  second  place,  there  is  no  proof  what- 
ever that  there  was  any  such  new  indorse- 
ment or  reissue.  The  note  in  question  was 
not  physically  indorsed  after  maturity.  It 
was  at  the  most  only  sold  to  the  original 
purchaser,  Titus,  in  the  condition  it  was 
in  when  it  was  among  the  profit  and  loss 
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papers  of  the  defendant.  The  total  in- 
adequacy of  the  consideration  and  the  col- 
lateral agreement  absolutely  negative  any 
presumption  of  &  reissue  or  reindorsement. 
Such  being  the  case,  it  was  not  m  note 
which  had  been  indorsed  after  maturity  and 
then  sold,  but  one  which  had  been  indorsed 
before  maturity  and  sold  as  a  chattel  in 
such  condition.  It  is  quite  clear  from  the 
authorities  that  in  such  a  case  the  plaintiff 
would  have  no  further  or  greater  rights  than 
would  the  original  purchaser,  Titus.  Hud- 
dleston  v.  Kempner,  3  Tex.  Civ.  App.  252,  22 
S.  W.  871;  McPherson  v.  Weston,  85  Cal. 
90,  24  Pac.  733;  Kernohan  v.  Durham,  48 
Ohio  St.  1,  12  L.K.A.  41,  26  N.  E.  982, 
Simons  v.  Morris,  53  Mich.  155,  18  K.  W. 
625;  Malfield  Grocery  Co.  v.  Price,  43  Ter. 
Civ.  App.  391,  95  S.  W.  31;  Brown  v. 
Smedley,  130  Mich.  65,  98  N.  W.  856; 
Chase  V.  Whitmore,  68  Cal.  545,  9  Pac. 
942.  It  is  also  clear  that  this  is  a  case 
where  the  clause  of  §  6367,  Sev.  Codes  1905, 
that,  "when  the  n^otiation  is  by  delivery 
only,  the  warranty  extends  in  favor  of  no 
holder  other  than  the  immediate  trans- 
feree," would  apply.  There  is  no  liability, 
in  short,  under  §  6367,  for  the  simple 
reason  that  the  transfer  to  Titus,  in  spite 
of  the  alleged  indorsement,  was  a  transfer 
by  delivery  only;  ,that  is  to  say,  a  sale  of 
a  chattel,  rather  than  an  indorsement. 

Nor  can  there  he  any  liability  under  § 
6428,  which  provides  that  "one  who  sells 
or  agrees  to  sell  an  instrument  purporting 
to  hind  anyone  to  the  performance  of  an 
act  thereby  warrants  .  .  .  that  he  has 
no  knowledge  of  any  facts  which  tend  to 
prove  it  worthless,  such  as  the  insolvency 
of  any  of  the  parties  thereto,  when  that  is 
material,  the  extinction  of  its  obligations, 
or  its  invalidity  for  any  cause."  This  sec- 
tion of  the  statute  is  not  a  section  which 
relates  or  pertains  to  indorsers  of,  or, 
necessarily,  to  commercial  paper  at  all.  It 
is  a  section  which  relates  to  vendors  of 
chattels  and  to  the  liability  of  such.  Its 
warranty,  therefore,  is  not  the  warranty  of 
an  indorser,  but  the  warranty  of  a  vendor, 
and  is  a  warranty  that  is  personal  to  tiie 
vendee. 

Even  as  far  as  the  vendee  is  concerned, 
the  inadequacy  of  the  consideration  and  the 
collateral  agreement  pocritively  negative 
any  liability  on  the  part  of  the  vendor. 
Even  if  there  was  any  liability,  as  we  have 
before  stated,  it  was  personal  to  the  vendee, 
Titus.  The  suit  before  us  is  not  a  suit  be- 
tween Titus  and  the  Mercantile  Company, 
but  between  the  acsignee  or  indorsee  of  an 
assignee  or  indorsee  of  the  said  Titus,  and 
the  company.  Such  being  the  case,  and 
since  there  is  no  allegation  of  any  prior 
assignment  bv  Titus  of  hla  cause  of  tetlon, 
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if  any  he  had,  there  can  be  no  liability  to 
the  plaintiff  in  this  suit.  Bordwell  v. 
Collie,  45  N.  Y.  494;  Nelson  v.  Armour 
Packing  Co.  76  Ark.  353,  90  N.  W.  288,  6 
Ann.  Cas.  237;  Smith  v.  Williams,  117  Ga. 
782,  97  Am.  St.  Rep.  220,  45  S.  E.  394; 
Thisler  t.  Keith,  7  Kan.  App.  363,  62  Pac. 
619;  Asher  Lumber  Co.  v.  Cornett,  22  Ky. 
L.  Rep.  569,  56  L.R.A.  672,  58  8.  W.  438; 
Prater  v.  Campbell,  110  Ky.  23,  60  8.  W. 
918;  Pemberton  v.  Dean,  88  Minn.  60,  60 
L.R.A.  331,  97  Am.  St,  Rep.  503,  92  N.  W. 
478;  Watson  v.  Cheshire,  18  Iowa,  202,  87 
Am.  Dec.  382. 

The  judgment  of  the  District  Court  is 
afOrmed. 


OREGON  SUPREME  GOVRT. 
(Division  No.  1.) 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  JERSEY, 

V, 

EVELYN  M.  CUMMINOS,  Appt. 

SOPHIA  J.  CUMMINGS,  Respt.,  et  aL 

(—  Or.  — ,  133  Pac.  1169.) 

Evidence  —  owiie^ahip  «f  Insnrance 
policy  —  calling  beneficiary  wife. 

1.  Intention  that  the  beneficiary  in  a  life 
insurance  policy  shall  be  a  woman  with 
whom  insured  ia  living  is  shown  by  evi- 
dence that  he  had  it  made  in  her  name  as 
his  wife,  if  he  had  held  her  out  as  his  wife 
for  several  years,  and  was  estranged  from 
the  woman  to  whom  he  was  legally  manied. 
Insnnnce  —  adopted  name  of  beneS- 

ciary. 

2.  An  insurance  policy  may  be  made  in 
favor  of  one  by  an  adopted  name. 

Same  —  In  favor  of  paramonr  ~  en- 
forceability. 

3.  A  life  insurance  policy  taken  out  by 
a  man  in  favor  of  his  paramour,  with  whom 
he  is  illegally  living  as  his  wife,  may  be 
collected  by  her. 

(McBride,  Ch.  J.,  dissents.) 

(July  22,  1913.) 

Note.  —  Insurance  on  life  in  favor  of 
paramour. 

No  discussion  is  here  entered  into  as  to 
the  presumption  of  the  legality  of  a  formal 
marriage,  or  the  burden  of  proving  the 
legality  ol  Buch  a  marriage.  Nor  doea 
this  note  discuss  the  Question  whether  the 
statement  of  relationsnip  between  insured 
and  beneficiary  is  to  be  deemed  a  warranty, 
or  only  a  representation. 

Where  there  was  a  formal  ceremony  and 
beneficiary  acted  in  good  faith. 

It  seems  to  be  well  settled  that  a  womu 
who  is  formally  married  to  a  man  believing 
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APPEAL  by  defendant  Evelyn  M.  Cum- 
mings  from  a  judgment  of  tbe  Circuit 
Conrt  for  Multnomah  County  in  favor  of 
respondent  Sophia  J.  CummingB,  in  an  in- 
terpleado'  proceeding  to  determine  the  own- 
enhip  of  the  proceeds  of  a  policy  of  life 
insurance  on  the  life  of  Harry  A.  Ciun- 
mingfl,  deceased.  Reversed. 

Statement  hy  Ramsey,  J.: 

Thia  is  a  suit  in  equity  in  the  nature  of  a 
bill  of  interpleader  brought  by  tbe  Mutual 
Benefit  Life  Insurance  Company  of  Newark, 
New  Jersey,  against  Evelyn  M.  CummingB 
and  Sophia  J.  Cummiugs,  to  require  them  to 
interplead  concerning  the  right  to  receive 
the  amount  of  a  policy  of  life  insurance 
on  tbe  life  of  Harry  A.  Cummings,  deceased. 

in  good  faith  that  the  marriage  is  legal, 
and  who  lives  with  him  as  his  wife,  and 
is  rect^nized  as  such  by  friends  and  ac- 
quaintances, may  be  desi^ated  as  benefi- 
ciary BR  his  wife  in  his  insurance  polity, 
and,  if  so  designated,  is  entitled  to  the 
fund  upon  his  death,  although  in  fact  the 
formal  marriage  was  for  some  reason  illegal, 
(irand  Lodge,  K.  P.  v.  Barnard,  9  Ga.  App. 
71,  70  S.  E.  678  (insured  married  before, 
but  the  former  wife  had  been  absent  and 
unheard  from  so  long  as  to  warrant  him 
in  believing  her  dead) ;  Seoge  v.  Senge,  106 
III  App.  140  (beneficiary  believed  herself 
divorced  from  former  husband,  and  was  un- 
aware of  insured's  former  marriage) ;  Wo- 
janski  v.  Wojanski,  136  III.  App.  614 
(beneficiary  believed  in  good  faith  that  the 
insured  was  divorced  from  hia  former  wife) ; 
Supreme  Lodge,  A.  O.  U.  W.  v.  Hutchinson, 
6  Ind.  App.  399,  33  N.  E.  816  (beneficiary 
mistakenly  believed  the  insured  to  be  a 
widower) ;  Scott  v.  Scott,  2fi  Ky.  L.  Bep. 
1358.  77  8.  W.  1122  (beneficiary  mistakenly 
believed  insured  to  have  been  divorced  from 
hii  wife  )  ;  Brogi  v.  Brc^i,  211  Mass.  S12, 
98  N.  E.  573  (insured  not  divorced  from 
his  lawful  wife)  ;  Story  v.  Williamsburgh 
Masonic  Mut.  Ben.  Abso.  95  N.  Y.  474 
(insured  having  a  lawful  wife  living); 
Pterr  v.  KniKhts  of  Maccabees,  27  Ohio  C. 
C.  475,  fl  Ohio  C.  C.  K.  8.  473  (beneficiary 
marrying  insured  without  knowledge  of 
hia  previous  marriage);  Overbeck  v.  Over- 
beck,  155  Pa.  5,  25  Atl.  646  (insured  hav. 
ing  a  lawful  wife  whom  he  had  aban- 
doned) ;  De  Grote  v.  De  Grote,  175  Pa.  50, 
34  Atl.  312  (although  the  marriage  may 
have  been  void  because  of  the  previous  mar- 
riage of  insured  to  another  woman) ;  Ducks- 
bury  V.  Supreme  Lodge,  S.  H.  4  Lack.  L^. 
News,  172  (although  insured  may  have  had 
a  lawful  wife  living  at  time  of  second  mar- 
riage)-. James  v.  Supreme  Council,  R.  A. 
130  Fed.  1014  (beneficiary  knowing  that 
former  wife  of  insured  had  died,  and  ignor- 
ant of  the  fact  that  he  had  still  another 
wife  living) ;  Crosby  v.  Ball,  4  Ont.  L. 
Rep.  496.  1  Ont.  Week.  Rep.  645  (bene- 
firiary  believing  wife  of  insured  dead  when 
in  fact  she  was  not). 
47  LJt.A.(KJ9.) 


On  the  5th  day  of  May,  1011,  said  insur- 
ance company  issued  a  policy  of  life  in* 
surance  on  the  life  of  Harry  A.  Cummings 
in  the  sum  of  $2,000,  which  policy  was  is- 
sued in  consideration  of  th«  payment  1^ 
said  deceased  of  an  annual  premium  of 
$64.34,  or  a  semi-annual  premium  of  $27.14. 
Said  deceased  paid  to  said  company  the 
first  semiannual  premium  of  $27.14  at  the 
time  said  policy  was  issued.  Said  Harry  A. 
Cummings  died  on  the  23d  day  of  August, 
1911.  Said  policy  had  earned  $2.08,  mak- 
ing the  amount  due  on  tbe  policy  $2,002.08. 
There  was  due  as  a  semiannual  premium  on 
said  polity  the  sum  of  $27.14,  which  leaves 
due,  as  a  balance,  the  sum  of  $1,074.36. 
Said  policy  by  its  terms  made  said  sum  of 
$2,000  payable,  on  the  death  of  the  insured. 

And  it  is  immaterial  that  she  was  thus 
designated  six  years  before  lier  marriage  to 
the  insured  took  place,  where  there  is  no 
evidence  that  they  were  then  living  in  a 
state  of  concubinage.  Grand  Lodge,  E.  P. 
V.  Barnard,  0  Ga.  A^.  71,  70  8.  E.  678. 

In  Scott  V.  Scott,  25  Ky.  L.  Rep.  1356,  77 
8.  W.  1122,  it  was  said  that  the  beneficiary 
in  such  cases  has  an  insurable  interest  in  the 
life  of  the  insured;  in  Brogi  v.  Brogi,  211 
Mass.  512,  98  K.  E.  573,  it  was  said  that 
it  was  immaterial  whether  she  has  an  in- 
surable interest  in  his  life  or  not. 

Under  such  circa mstanceg,  the  beneficiary 
has  at  Jeast  a  moral  right  to  look  to  tbe 
insured  for  support.  Supreme  Lodge,  A.  O. 
U.  W.  V.  Hutchinson,  6  Ind.  App.  390,  33 
N.  E.  816. 

A  policy  designating  a  woman  as  bene- 
ficiary under  such  circumatanceB  is  not  a 
wagering  contract.    Scott  v.  Scott,  supra. 

And  such  a  designated  beneficiary  is  en- 
titled to  the  fund,  although  tbe  bv-laws  of 
tbe  fraternal  order  may  contemplate  pay- 
ment of  death  benefits  to  the  member's  law- 
ful widow.  Story  v.  Williamsburgh  Ma- 
sonic Mut.  Ben.  Asso.  95  N.  Y.  474. 

Such  a  designated  beneficiary  is  entitled 
to  the  fund  as  against  the  previous  lawful 
wife  of  insured,  who  had  been  abandoned 
by  him  for  nearly  twenty  years  (Starr  v. 
Knights  of  Maccabees,  27  Ohio  C.  C.  476, 
6  Ohio  C.  C.  N.  8.  473) ;  or  as  against  the 
heirs  of  the  insured  by  his  lawful  wife, 
whom  he  had  abandoned  before  marrying 
tbe  beneficiary,  they  being  named  as  bene- 
ficiaries after  the  designated  wife  (Over- 
beck  V.  Overbeck,  155  Pa.  5,  25  Atl.  640). 

Especially  is  such  designated  beneficiary 
entitled  to  the  fund  where,  at  the  time  of 
her  designation,  the  member  is  unlimited 
in  his  choice,  and  where,  upon  her  dis- 
covery of  his  previous  marriage,  he  obtains 
a  divorce  from  his  former  wife  and  re- 
marries the  beneficiary,  and  they  continue 
to  live  together  until  his  death;  and,  al- 
though at  the  time  of  his  death  the  laws 
of  the  association  may  limit  the  choice  of 
beneficiary  to  members  of  the  family,  blood 
relatives,  or  dependents,  the  heira  of  the 
member  cannot  recover  the  fnndJ^  against 
Digitized  by  VjOOg  IC 


254 


OREGON  SUPREME  COURT. 


Jdlt, 


to  "Evelyn  M.  Cnrnmings,  hia  vife."  The 
defendant  Evelyn  U.  Cumminga  claimed 
that  ahe  was  entitled  to  the  said  sura  of 
$2,000  as  the  beneficiary  of  said  policy, 
and  made  proof  of  her  claim.  Said  Sophia 
J.  Cummings  claimed  that  ahe  was  entitled 
to  said  92,000  as  the  beneficiary  of  said  pol- 
icy as  the  wife  of  Harry  A.  Cnrnmings,  de- 
ceased, and  made  proof  of  her  claim.  Each 
of  said  parties  claimed  the  whole  of  said 
$2,000,  and  demanded  paj-ment  thereof. 
Said  company  filed  its  complaint,  ailing 
the  necessary  facts,  and  acdcing  that  said 
defendants  be  required  to  appear  and  set 
forth  their  several  titles  and  claims  to  the 
proceeds  of  said  policy,  and  asked  the  court 
to  rerjuire  them  to  adjust  and  settle  their 
respective    demands    between  themselves. 

such  dcflignated  beneficitirv.  De  Grote  v, 
De  Grote,"  175  Pa.  50,  34  Atl.  312. 

In  such  cases  tlie  dcsipnation  of  the  bene- 
ficiary as  "wife"  is  only  descriptio  personce, 
James  v.  Supreme  Council,  R.  A.  130  Fed. 
1014. 

'The  relation  between  man  and  woman 
may  be  bigamous,  illicit,  and  immoral  so 
far  as  he  Is  concerned,  and  yet  be  right 
and  proper  as  regards  the  wife.  And  while, 
under  the  criminal  law,  she  might  there- 
after, upon  discovery  that  ehe  was  not  the 
true  and  lawful  wife  of  the  man  and  yet 
continuing  to  live  with  him,  be  guilty  of 
living  in  adultery  or  in  an  illicit  relation- 
ship, yet,  in  the  construction  of  the  ruled 
of  beneflcial  oi-ders,  the  law  of  life  insurance 
upon  this  Biibjcct  is  more  tolerant  of  such 
conditions  than  the  criminal  law.  Starr  v. 
Ktiighte  of  Maccabees,  supra. 

So,  upon  the  death,  of  the  wife  who  was 
named  as  beneficiary  in  a  certificate  of 
membership  in  a  fraternal  order,  tlie  hus- 
band may,  in  order  to  provide  a  home  for 
himself,  exchange  the  certificate  for  another 
naming  as  heneftctary  a  woman  as  his 
fiancee,  although  she  is  then  married  and 
ia  living  apart  from  her  husband  with  the 
expectation  of  obtaining  a  divorce  from 
him,  where  she  and  insured  agree  in  good 
faith  thereupon  to  intermarry.  And  where 
that  arrangement  is  carried'  out  and  slic 
faithfully  performs  her  part  of  the  contract 
till  his  'death,  she  may  recover  upon  the 
certificate  as  against  the  heirs  of  the  in- 
sured. Johnson  v.  Van  Epps,  14  111.  App. 
201,  affirmed  in  110  111.  551. 

And  a  woman  who  formerly  marries  a 
man  without  any  knowled;re  that  he  already 
has  a  lawful  wife  livinp,  and  continues  to 
cohabit  with  him  as  his  wife  after  the 
death  of  the  former  one,  and  is  recognized 
by  him  and  by  the  public  as  his  wife,  be- 
comes his  lawful  wife  upon  the  death  of 
that  other,  and  may  claim  the  fund  upon 
his  death  when  she  is  named  as  beneficiary 
as  wife  in  the  certificate  taken  out  after 
the  first  wife's  death.  Busch  v.  Supreme 
Tent,  K.  O.  T.  M.  81  Mo.  App.  662. 

Likewise,  a  woman  who  formally  marries 
4T  URJV.(NJ3.) 


The  plaintiff  insurance  company  depouted 
in  the  court  below  the  proceeds  of  said  pol- 
icy, to  be  paid  to  the  person  entitled  there- 
to. 

Each  of  the  defendants  filed  an  answer 
to  the  plaintiff's  complaint,  claiming  to  be 
entitled  to  said  money.  The  defendant  Eve- 
lyn M.  Cummings  in  her  answer  alleges  that 
for  about  two  years  before  the  death  of 
Hariy  Ai  Cummings,  and  until  his  death, 
she  lived  with  him  as  his  wife,  and  that  be 
represented  to  the  public  and  his  friends 
that  she  was  his  wife,  and  that  she  was 
known  to  the  public  as  his  wife,  etc.  The 
defendant  Sophia  J.  Cummings  was  shown 
by  the  evidence  to  be  the  wife  of  the  de- 
ceased, but  she  resided  in  California,  and 
ahe  and  the  deceased  had  not  lived  together, 

a  man  in  ignorance  of  the  fact  that  he  is 
already  married,  upon  his  promise  to  sub- 
stitute her  as  beneficiary  in  hia  railroad 
relief  certificate,  ia  entitled  to  the  fund  up- 
on his  death  as  against  his  mother,  who 
was  originally  named  as  beneficiary,  al- 
though the  promised  substitution  is  not 
made.  Broadrick  v.  Broadrick,  25  Pa. 
Super.  Ct.  225. 

And  where  husband  and  wife  separate, 
and  subsequently  he  marries  another  woman 
without  getting  a  divorce  from  the  former, 
and  lives  with  the  second  for  nineteen 
years,  whereupon  he  takes  out  an  insur- 
ance policy  payable  to  his  "widow,"  the  first 
wife,  who  has  also  remarried,  is  estopped 
from  showing  the  Illegality  of  the  second 
marriage,  especially  where  she,  with  knowl- 
edpa  of  it,  acquiesced  therein  for  the  whole 
nineteen  years;  accordingly,  the  second  wife 
is  entitled  to  the  fund.  Woodson  v.  Colored 
Grand  Lodge,  K.  H.  07  Miss.  210,  52  So. 
457. 

But  It  has  been  held  that  where  a  mar- 
ried man  deserts  his  wife  and  family,  and 
without  obtaining  a  divorce  marries  an- 
other woman,  and  later  becomes  a  member 
of  a  fraternal  order  with  the  right  of  cer- 
tain benefits  upon  his  death  accruing  to 
his  widow,  the  first  and  legal  wife  becomes 
entitled  to  those  benefits  to  the  exclusion 
of  the  second  so-called  wife.  Bolton  v.  Bol- 
ton, 73  Me.  299;  Sullivan  v.  Grand  Lodge, 
K.  P.  97  Miss.  218,  52  So.  360. 

Likewise,  under  a  fraternal  order  insur- 
anee  policy,  whereby  the  proceeds  are  to 
go  to  the  widow  or  other  heirs  of  the  mem- 
ber, it  has  been  held  tiiat  the  1^1  wife  of 
the  member,  though  separated  from  him 
and  living  with  another  man.  without  di- 
vorce from  the  member,  is  entitled  to  the 
proceeds  as  against  one  who  may  later  go 
through  the  form  of  marriage  with  such 
member  and  live  with  him  as  wife.  Tatt 
V.  Jackson,  87  Miss.  207,  39  So.  420. 

And  in  Schnook  v.  Independent  Order, 
S.  B.  21  Jones  &  S.  181,  it  was  said  that, 
although  the  rules  of  a  fraternal  order  may 
contemplate  that  the  beneficiary  shall  be 
the  lawful  wife  of  the  ra<anber»  jtA  it  ia 
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at  any  iim%  for  about  tbree  yean  prior  to 
his  death. 

The  court  below  rendered  a  decree  that  the 
defeDdant  Evelyn  M.  Cummings  was  not  en- 
titled to  the  proceeds  of  said  policy  on  de- 
posit, and  tbat  the  defendant  Sophia  J. 
Lunimii^  was  aititled  to  said  money,  etc. 
The  defendant  Evelyn  M.  Cummings  ap- 
pealed. 

Messrs.  Enimons  A  Bmmons  &  Beld, 
for  appellant: 

A  party  has  a  right  to  insure  his  own 
life  and  designate  any  person  whom  he 
pleauea  as  his  beneficiary. 

Dolan  V.  Supreme  Council,  C.  M.  B.  A. 
152  Mich.  266,  16  L.ILA.(N.S.)  555,  116  N. 
W.  383, 15  Ann.  Cas.  2S8;  Beed  t.  Provident 

legally  possible  for  a  member  to  designate 
as  beneficiary  a  woman  as  his  wife  even 
though  they  are  not  legally  married,  and 
even  though  he  may  have  a  lawful  wife  liv- 
ing; but  in  order  to  give  sucb  designated 
beneficiary  the  right  to  the  fund,  it  must 
be  clearly  eetablisned  not  only  that  the  dea- 
i^Tiation  was  made,  but  also  that  it  be- 
came a  part  of  the  contract.  So,  where  it 
appeared  tbat  a  man  had  a  lawful  wife 
living,  evidence  that  he  joined  a  lodge  aa  a 
single  man,  and  thereafter  formally  mar- 
ried another  woman  and  lived  with  her,  and 
had  her  name  reported  to  the  proper  offi- 
cer of  the  order  as  his  beneficiary,  was 
held  not  sufficient  to  establish  the  fact 
that  she  had  been  accepted  by  the  order  as 
beneficiary,  and  that  such  acceptance  had 
become  part  of  the  contract,  to  the  exclu- 
sion of  the  lawful  wife;  the  by-laws  which 
constituted  the  eontraet  in  this  ease  re- 
rttpd  that  the  widow  ojr  heirs  should  re- 
ceive the  fund. 

In  the  last  case  it  was  said  that  courts 
will  not  aseist  in  encouraging  concubinage, 
and  no  ri^ht  of  a  lawful  wife  or  child  will 
be  permitted  to  be  taken  away  except  upon 
Hear  proof.  The  doctrine  of  cases  .award- 
ing funds  in  fraternal  orders  to  beneficiar- 
ies designated  as  wives  when  th^  are  not 
le<rally  such,  and  where  there  are  lawful 
wires  living,  should  not  be  extended  beyond 
situations  substantially  the  same. 

And  where  beneficiaries  are  limited  to 
the  family,  blood  relationB,  and  dependents, 
a  woman  who  marries  a  man  who  bus  not 
been  divorced  from  his  former  wife  the 
statutory  period,  so  that  the  second  mar- 
riage is  void,  is  not  in  any  sense  his  wife, 
or  eligible  to  be  beneficiary  under  the  by- 
law limitation,  and  cannot  recover  the  fund, 
altboDgh  she  did  not  know  at  the  time  ehe 
married  the  insured  that  there  was  any 
le^l  prohibition  against  such  marriaj^e. 
Sovert.  V.  Beranak,  138  Wis.  144,  119  N.  W. 
814. 

Also,  where  the  applicant  for  membership 
in  a  railroad  relief  department  expressly 
stipulates  that  his  marriage  (not  distin- 
irnishiiig  between  present  and  subsequent 
marriages)  shall  ipeo  faeUt  have  the  effect 
47  LJLA.(N,S.) 


Sav.  Ufe  Assur.  Soc.  190  N.  Y.  Ill,  82  N. 
E.  734;  Lecher  v.  Kuechenmeister,  120  Mo. 
App.  701,  98  S.  W.  92;  Brett  v.  Warnick, 
44  Or.  "519,  102  Am.  St.  Rep.  639,  75  Pac. 
1061;  Hess  V.  Sengenfelter,  127  Ky.  348, 
14  L.R.A.(N.S.)  1172,  128  Am.  St.  Rep. 
343, 105  S.  W.  476;  Union  Fraternal  League 
V.  Walton,  109  Ga.  1,  46  L.R.A.  424,  77  Am. 
St.  Bep.  357,  34  8.  £.  317;  Langdon  t. 
Union  Mut.  L.  Ins.  Co.  14  Fed.  272;  25  Cye. 
708. 

A  creditor  has  an  insurable  interest  in 

the  life  of  his  debtor. 

Scott  V.  Dickson,  108  Fa.  6,  66  Am.  Rep^ 
192;  Downey  v.  Hoffer,  110  Pa.  109,  20  Atl. 
655;  25  Cyc.  706;  Curtiss  v.  ^tna  L.  Ins. 
Co.  90  Cal.  245,  25  Am.  St  Rep.  114,  27  Pac. 
211;  Manhattan  L.  Ins.  Co.  v.  Hranessy, 

of  substituting  the  wife  in  the  place  of 
the  beneficiary  named,  and  where  he  has 
abandoned  his  lawful  wife  and  later  has 
married  another  woman  and  lias  named  the 
latter  aa  beneficiary,  and  where  the  rules 
of  the  company  provide  that  in  case  of  a 
married  man  the  beneficiary  must  be  his 
wife,  the  lawful  widow  is  entitled  to  the 
fund;  although  the  designated  beneficiary 
had  no  knowledge  of  the  former  marriage, 
and  although  she  was  mentioned  by  name 
aa  beneficiary  and  wife,  she  is  not  the  bene- 
ficiary required  by  the  company,  and  the 
latter  would  not  have  assented  to  her  desig- 
nation had  it  luiown  of  the  former  mar- 
riage. The  purpose  of  the  contract  was  not 
simply  insurance  for  the  member  but,  as 
to  the  company,  its  purpose  was  protection 
from  litigation  at  the  instance  of  persons 
entitled'  to  recover  in  case  of  death  or  in- 
jury, containing  as  it  did  a  stipulation  of 
release  of  all  claims  for  death  or  injury. 
To  hold  otherwise  would  frustrate  the  pur- 
pose of  this  company  by  requiring  it  to 

fiay  the  mistress  and  at  the  same  time 
eaving  it  liable  to  the  lawful  widow.  Balti- 
more ft  0.  B.  Co.  V.  Veltri,  37  Pa.  Super. 
Ct  399. 

Where  there  is  no  formal  ceremony  but  the 
beneficiary  believes  she  is  lawfully  mar- 
ried to  insured. 

It  seems  generally  that,  in  order  to  en- 
title one  designated  as  beneficiary  as  wife 
of  insured  to  receive  the  fund,  no  formal 
ceremony  of  marriage  is  necessary,  pro- 
vided they  live  together  in  good  faith  as 
husband  and  wife. 

Thus,  a  woman  living  with  a  man  as  his 
wife  and  recognized  as  such  by  him,  and 
all  his  friends,  although  no  ceremony  of 
marriage  has  been  performed,  has  an  in- 
surable interest  in  his  life,  and  when  named 
as  beneficiary  in  his  insurance  policy,  she 
may  maintain  an  action  thereon.  Watson 
V.  Centennial  Mut.  Life  Asso.  21  Fed.  698. 

And  a  woman  who  is  living  with  insured 
as  his  wife,  and  who  is  recognized  as  suoh 
by  their  friends  and  acquaintances,  al- 
though in  fact  not  formally  married  to  him, 
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39  C.  C.  A.  625,  99  Fed.  64;  Amick  v.  But- 
ler, Ul  Ind.  578,  60  Am.  Rep.  722,  12  N.  E 
518;  Belknap  v.  Johnston,  114  Iowa,  265, 
86  N.  W.  267;  Mechanics'  Nat.  Bank  v. 
CornioB,  72  N.  H.  12.  101  Am.  St.  Rep.  650, 
55  Atl.  191;  Judson  v.  Walker,  155  Mo.  166. 
55  S.  W.  1083;  Morrell  v.  Trenton  Mut. 
Life  &  F.  Ids,  Co.  10  Cush.  282,  57  Am.  Dec. 
92;  Brett  v.  Warnick,  44  Or.  511,  102  Am. 
St.  Rep.  639,  75  Pac.  1061. 

There  is  no  reason  of  public  policy  why 
one  who  procures  insurance  on  his  own  life 
should  not  make  the  benefit  payable  to  an- 
other without  regard  to  whether  the  latter 
has  an  insurable  interest. 

25  Cyc.  708;  Hill  v.  United  L.  Ins.  Aaso. 
154  Pa.  29,  35  Am.  St.  Rep.  807,  25  Atl. 
771;  Milner  v.  Bowman,  119  Ind.  448,  5 
L.ILA.  95,  21  N.  E.  1094. 


if  specifically  named  in  his  policy  as  bene- 
ficiary as  his  wife,  is  entitled  to  the  fund 
ai  against  his  former  lawful  wife,  whom  he 
has  abandoned.  Prudential  Ins.  Co.  v.  Mor- 
ris, —  N.  J.  Eq.  — ,  70  Atl.  924;  Durian 
V.  Central  Verein,  7  Daly,  108;  Mutual  L. 
Ins.  Co.  v.  Cukminos. 

So,  where  a  policy  iu  a  bcnelicial  asso- 
ciation is  payable  to  one  as  wife  of  iusiired, 
and  they  have  entered  into  a  contract  of 
nuirriage,  but  no  ceremony  has  been  per- 
formed, where  they  acted  in  good  faith  and 
continuously  lived  together  as  husband  and 
wile,  and  were  bo  treated  for  eiRhteen 
years,  until  his  death,  and  where  both  be- 
lieved that  she  was  legally  divorced  from 
her  former  husband,  who  still  lived,  al- 
though that  may  not  have  been  the  fact,  she 
is  entitled  to  the  fund  rather  than  the 
mother  of  insured,  who  had  treated  them 
as  husband  and  wife  with  full  knowledge 
of  the  facts  during  the  wiiolc  eighteen  years. 
The  beoefleiary  in  such  a  case  is  not  his 
mistress,  nor  was  this  a  wagering  contract 
contrary  to  public  policy.  Supreme  Tent, 
K.  M.  V.  McAllister,  1*32  Midi.  (19,  102 
Am.  St.  Rep.  382,  92  N.  W.  770. 

And  a  woman  may  insure  her  life  for 
tlie  benefit  of  a  man  as  her  reputed  hus- 
band, even  though  she  is  not  lawfuUv  mar- 
ried to  him.  Ruoff  t.  John  Hancock  Mut. 
L.  Ins.  Co.  86  App.  Div.  447,  83  N.  Y. 
Supp.  758. 

Also,  where  a  member  of  a  fraternal 
order  organi^ted  for  the  benefit  of  widows 
and  orphans  deaignatea  anotbor  woman 
than  hia  lawful  wife  as  boueficiarr,  calling 
Iter  his  wife,  but  she  liviug  with  him  in 
fact  as  his  mistress,  and  where  upon  his 
death  the  order  innoorntly  pays  the  fund 
over  to  her,  the  lawful  widow  cannot  re- 
cover the  amount  from  such  association, 
when  she  has  not  served  proper  notice  on 
the  officer  thereof,  that  she  is  the  lawful 
widow.  SupplfH'  V.  Knights  of  Birmingham, 
18  W.  N.  C.  280. 

And  where  a  man  and  woman  live  to- 
gether as  husband  and  wife  for  ten  years, 
though  not  actually  married,  and  though  in 
fact  she  is  his  concubine,  where  she  cares 
for  him  and  attendi*  to  his  wants,  there  be- 
47  L.R.A.(X.S.) 


Where  a  beneficiary  named  in  a  policy 
had  lived  with  the  insured  for  years  as  his 
wife,  she  has  an  insurable  interest,  though 
there  had  been  no  legal  marriage  ceremony. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  942;  Wat- 
son T.  Centennial  Mut.  Life  Asso.  21  Fed. 
098;  Equitable  JAte  Assur.  Soc.  v.  Pater- 
son,  41  Ga.  338,  S  Am.  Rep.  535;  Lampkin 
V.  Travelers'  Ins.  Co.  11  Colo.  App.  249,  52 
Pac.  1040;  May.  Ins.  S§  102a,  107bi  Bliss, 
Ins.  %  26. 

The  words  "his  wife"  after  the  name  of 

Evelyn  M.  Cummings  in  said  policy  are 
merely  descriptive  of  the  person,  and  do  not 
in  any  way  invalidate  the  designation  of 
Evelyn  M.  Cummings  as  the  beneficiary 
therein. 

Durian  t.  Central  Verein,  7  Daly,  168; 

ing  no  impediment  to  a  real  marriage  be- 
tween them,  and  where  she  is  named  as 
beneficiary  in  his  policy  and  pays  the  pre- 
miums herself,  there  ia  no  gift  ou  his  part 
to  her,  and  ahe  is  entitled  to  the  proceeds 
to  the  exclusion  of  his  collateral  heirs. 
Johnson's  Succession,  115  La.  20,  38  So. 
880. 

However,  under  a  statute  proh  ibiting 
those  living  together  in  open  concubinage 
from  making  a  donation  of  movables  to 
each  other  of  more  than  one  tenth  of  the 
whole  of  their  estate,  one  who  thus  lives 
with  an  insured,  though  named  in  the  pol' 
icy  as  beneficiary  of  the  whole  fund,  where 
there  is  no  c-oiitractual  relation  between 
them  and  no  obligation  on  his  part  toward 
her,  where  she  does  not  take  care  of  him, 
and  where  he  has  no  estate,  cannot  recover 
more  than  one  tenth  of  the  policy;  the 
remainder  must  go  to  his  heirs.  Kew  York 
L.  Ins.  Co.  v.  Neal,  114  La,  652,  38  So. 
485. 

But  where,  by  the  laws  of  the  fraternal 
order,  death  benefits  are  payable  to  the 
widow  of  the  member  if  she  has  lived  with 
him  in  lawful  union,  and  where  the  mem- 
ber had  lawfully  married  one  woman  and 
lived  with  her  several  years  and  then  de- 
serted her,  and  later  cohabited  with  an- 
other woman  who  believed  him  to  be  di- 
vorced from  the  former,  when  in  fact  lie 
\V(ts  not,  the  fund  belonga  to  the  former 
woman,  the  only  one  answering  the  re- 
quirements of  the  laws  of  the  order.  Grand 
Lodge,  0.  H.  S.  v.  Eisner,  26  Mo.  App,  108. 

And  wbere  by  statute  payment  of  death 
benefits  in  a  fraternal  order  may  l>e  made 
only  to  the  widow  or  persons  dependent 
upon  the  member  for  food,  lodging,  cloth- 
ing, or  education,  and  to  nunc  other,  a 
woman  named  in  the  member's  certificate 
as  beneficiary  as  his  wife,  t-ven  though  she 
has  lived  with  him  as  such  for  ten  years, 
is  not  entitled  to  the  fund,  when  such  mem- 
ber has  another  legal  wife  living  from  whom 
he  )H  not  divorced;  such  designated  bene- 
ficiary is  not  his  wife  nor  dependent  upon 
liiiii  in  the  sense  of  the  statute.  Mein- 
hardt  V.  Meinhardt,  117  Md.  426.  M  Atl. 
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Stoiy  T.  WiUiuDBbuiigh  Muonic  Mut.  Ben. 
Amo.  9S  N.  Y.  474;  Standard  Life  &  Aeci. 
Ini.  Co.  T.  Martin,  133  Ind.  381,  33  N.  £. 
105;  3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  942, 
043;  Overbeck  r.  Orerbeck,  1S6  Pa.  6,  25 
At).  646;  DeGrote  v.  DeGrote,  175  Pa.  50, 
34  Atl.  312;  B<^rt  v.  Tbompaon,  24  Misc. 
fiSl,  53  V.  Y.  Supp.  622;  Lampkio  t.  Trav- 
elera'  Ins.  Co.  11  Colo.  App.  24S,  62  Fac. 
1040;  26  eye.  880. 

Mesira.  Arthur  P.  Tlfft  and  Hamlltmi 
JoluiBtone,  for  respondent: 

The  intention  of  tbe  assured  wai  to  make 
the  policy  payable  to  his  wife. 

The  pleadings  do  not  claim  that  pliUntifl 
was  a  creditor;  although  a  good  ease  may 
appear  in  the  evidence,  relief  cannot  be 
granted,  but  the  bill  will  stand  dismiased. 


if  tbe  case  made  by  the  evidence  offered  b 
substantially  variant  from  that  alleged  in 
tbe  pleadings. 

22  Eno.  PI  &  Fr.  530;  Blagen  t.  Smith, 
34  Or.  304,  44  L.ILA.  522,  50  Fac.  202; 
Blackburn  v.  Lewis,  4S  Or.  426,  77  Pac  748; 
Thayer  v.  Bnchanan,  46  Or.  109,  79  Pae. 
343;  Booth  V.  Thompson,  40  Mich.  73,  13 
N.  W.  363;  21  £nc.  Fl.  ft  Pr.  664,  665; 
United  States  Nat.  Bank  t.  First  Trust  ft 
Sav.  Bank,  60  Or.  266, 119  Fac.  345;  Booths 
T.  Farmers'  Nat  Bank,  47  Or.  299,  83  Pao. 
786;  Troy  Laundry  Co.  v.  Henry,  23  Or. 
237,  81  Pac.  484;  Knabtla  v.  Oregon  Short 
Line  ft  U.  N.  R.  Co.  21  Or.  142,  27  Pac.  91. 

Living  with  deceased,  however  long  or 
in  whatever  manner,  would  not  make  appel- 
lant the  wife  of  deceased. 


But  it  was  said  in  the  last  case  that,  in 
the  absence  of  statute,  there  is  no  legal 
reason  why  insurance  cannot  be  taken  out 
in  a  mutual  or  co-operative  insurance  com- 
pany  for  the  benefit  of  a  woman  who  lives 
with  the  insured  as  bis  wife,  although  he 
may  have  another  legal  wife  living,  from 
wbnn  he  is  not  diroited. 

Wher«  there  has  been  no  cohabitation  be- 
tween  insured  and  beneficiary. 

Where  the  laws  of  the  order  make  no 
provision  by  which  persons  in  tbe  class  of 
benefieiaries  enumerated  as  eligible  can  take 
the  fund,  when  the  boieflciary  nam^  in  the 
certificate  is  ineligible,  those  not  named 
have  no  interest  in  the  certificate,  and  can- 
not be  heard  to  question  the  right  of  the 
order  to  pay,  or  the  right  of  the  beneficiary 
named  to  receive,  the  fund  simply  because 
the  may  have  been  ineligible.  So,  a  woman 
named  as  beneficiary  as  fiancee  of  the  mem- 
ber may  recover  the  fund  as  against  his 
heirs,  although  at  the  time  she  was  so 
named  she  was  a  married  wranan  and  had 
simply  promised  to  marry  the  member  as 
soon  as  she  had  procured  a  divorce  from 
ber  hnsband.   Taylor  v.  Hair,  112  Fed.  913. 

And  a  woman  who  becomes  engaged  to  a 
man  who  has  abandoned  bis  lawful  wife, 
knowing  that  he  lived  with  her  but  believ- 
ing that  he  was  never  married  to  her,  and 
who  is  designated  in  his  certificate  as  bene- 
ficiary as  his  wife,  is  entitled  to  the  fund, 
although  he  may  die  before  th^  are  act- 
ual^ married.  Bwart  v.  Thompson,  24 
Misc.  581,  53  N.  Y.  Supp.  622. 

And  where  the  policy  in  a  beneficial  order 
was  payable  to  one  as  the  fiancee  of  in- 
sured, who  was  already  married,  but 
had  separated  from  his  wife,  the  beneficiary 
heing  ignorant  of  this  fact,  it  was  held 
that  she  mi^ht  recover  the  fund  without 
showing  an  insurable  interest  as  against 
the  lawful  wife  and  children,  the  term  "fi- 
ancee" being  treated  as  onlv  descriptive. 
Woodmen  of  the  World  v.  Rutledge,  133 
Cal.  640.  65  Pac.  1105. 

Bot  under  the  laws  of  an  order  provid- 
ing for  two  general  classes  of  beneficiaries, 
4?  L.SA.(N^.)  17 


and  further  providing  that  if  any  desig- 
nation of  a  beneficiary  from  the  second  class 
shall  fail  for  illegality,  the  ttenefit  shall  be 
paid  to  the  persons  mentioned  in  the  first 
class,  where  a  member  who  has  a  lawful 
wife  (one  of  those  named  in  the  first  clan) 
designates  another  as  beneficiary  as  liis 
"affianced  wife"  (one  of  thoee  named  in 
the  second  class),  the  designation  is  ill^al 
and  void,  and  the  funds  uiould  go  to  the 
lawful  widow.  Mendelson  v,  Qausman,  157 
App.  Div.  370,  142  N.  Y.  Supp.  293,  affirm- 
ing 78  Misc.  457,  139  N.  Y.  Supp.  947. 

In  that  case  it  was  said  that  where  a 
beneficiary  is  described  as  wife,  notwith- 
standing the  member  baa  another  lawful 
wife  living,  and  lives  with  him  and  be- 
comes dependent  upon  him  within  the  spirit 
of  the  contract,  such  benefician'  has  an 
insurable  interest,  and  may  rightfully  claim 
tbe  fund,  but  that  that  doctrine  is  not  to 
be  extended  to  cases  where  such  beneficiary 
does  not  live  wiUi  him  or  become  dependent 
up<Hi  him. 

Where  there  is  no  ceremony  of  marriage 
and  cohabitation  is  maintained  wiu 
knowledge  of  its  illegality. 

Tbe  cases  falling  under  this  heading  are 
cases  of  open,  voluntary  concubinage,  the 
rule  in  these  cases  being  that  tbe  paramour, 
though  specifically  designated  as  beneficiary, 
cannot  recover  upon  the  policy. 

Thus,  under  a  statute  authorizing  the 
incorporation  of  fraternal  orders  for  the 
relief  of  families,  widows,  orphans,  or  other 
dependents  of  deceased  members,  one  who 
knowingly  occupies  the  relation  of  concu- 
bine or  mistress  to  a  member,  be  having  a 
lawful  wife  living,  does  not  belong  to 
either  of  the  classes  mentioned,  and  can- 
not take  the  fund  even  though  designated 
as  beneficiary.  Keener  v.  Grand  Lodge,  A. 
O.  U.  W.  38  Mo.  App.  543  (designated  as 
"wife") ;  Grand  Lodge,  A.  O.  U.  W.  v.  Riob- 
ling,  81  Mo.  App.  545  (designated  as  ''de- 
pendent housekeeper"). 

And  a  woman  who  is  the  lawful,  un- 
divorced  wife  of  one  man,  but  is  livinff 
without  even  a  ceremonial  marriage  nin 
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L.  O.  h.  7017,  7019  (as  amended  by  act 
of  leil,  chap.  214),  7020  J  Holmes  r 
Holmes,  1  Abb.  (U.  S.)  6Z5,  Fed.  Cas.  No. 
6,638;  Peck  v.  Feck,  155  Mass.  479,  30  N. 
E.  74;  McBean  v.  McBean,  37  Or.  205,  61 
Pac.  418;  Currey  v.  Butcher,  37  Or.  387, 
61  Pac.  631;  Comptan  T.  Benham,  44  Ind. 
App.  51,  85  N.  E.  367;  Judson  v.  Judson, 
147  Mich.  518,  111  N.  W.  78;  Ke  Baldwin, 
162  Cal.  471,  123  Pac.  275;  Furth  v.  Furth, 
97  Ark.  272,  133  S.  W.  1037,  Ann.  Cas. 
3912  D,  695. 

To  hold  that  appellant  was  intended  to  be 
designed  by  assured  as  his  wife  would  be  to 
admit  a  false  warranty  on  the  part  of  the 
assured,  and  would  have  been  sufficient  to 
enable  the  insurance  company  tA  avoid 
payment  on  the  policy. 

another  who  designates  her  as  beneficiary 
as  his  wife  in  his  insurance  policy,  cannot 
recover  the  fund,  since  she  is  falsely  thus 
designated,  and  is  not  in  any  of  the  classes 
named  as  proper  beneficiaries,  viz.,  family, 
heirs,  relatives  by  blood,  marriage  or  legal 
adoption,  affianced  husband  or  affianced 
wife,  or  persons  dependent  upon  the  mem- 
ber. The  fund  in  Buch  a  caae  must  go  to 
the  legal  heirs.  Mikeaell  v.  Mikesell,  40 
Pa.  Super.  Ct.  392. 

So,  under  the  laws  of  an  order  providing 
that  the  benefits  shall  he  payable  only  to 
the  husband,  child,  or  dependent  of  the 
member,  the  son  of  a  member  first  desig- 
nated as  beneficiary  is  entitled  to  the  fund 
as  against  one  designated  in  a  substitute 
certificate  as  husband  of  the  member,  who 
bad  lived  with  her  as  such,  but  who  was 
never  married  to  her,  she  having  a  lawful 
husband  living.  Kult  v.  Kelson,  24  Misc. 
20,  53  N.  Y.  Supp.  95. 

"Likewise,  one  designated  as  b»ieficiary 
as  "friend"  of  the  member,  but  actually  his 
concubine,  is  not  within  the  class  called 
"family"  or  "dependent,"  and  cannot  re- 
cover the  fund  as  against  a  lawful  widow. 
The  designation  is  without  effect,  the  bounty 
apparently  intended  as  a  recompense  for 
services  odious  in  law  and  abhorrent  to 
society.  Di  Messiah  v.  Gern,  10  Misc.  30, 
30  N.  Y.  Supp.  824. 

And  where  the  rules  of  the  order  limit 
beneficiaries  to  members  of  the  family, 
blood  relations,  or  dependents,  a  woman 
who  contracts  with  a  man  who  already 
has  a  lawful  wife  living,  to  live  with  him 
and  care  for  him.  and  carries  out  her  agree- 
ment by  livinf^  with  him  as  his  concubine, 
upon  his  promise  to  insure  his  life  in  her 
favor,  cannot  recover  upon  the  certificate 
delivered  to  her  by  him  in  pursuance  of 
such  an  agreement.  Especially  is  this  the 
.proper  rule,  where  she,  beinfj  a  neRrcsij,  is 
prohibited  by  statute  from  consummating  a 
marriage  contract  with  the  insured,  who 
was  white;  and  it  is  Immaterial  that  she 
did  not  know  when  their  illicit  rotations 
b^an  that  he  had  a  lawful  wife  living.  In 
such  a  case  the  beneficiary  does  not  fall 
within  the  designated  classes  of  eligible  per- 
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Gaines  v.  Fidelity  &  C.  Co.  93  App.  Div. 
524,  87  N.  Y.  Supp.  821,  111  App.  Div.  380, 
97  N.  Y.  Supp.  836;  Continental  Casualty 
Co.  V.  Lindsay,  111  Va.  389,  69  S.  E.  345 : 
Van  Cleave  v.  Union  Casualty  &.  8.  Co.  82 
Mo.  App.  668;  Equitable  Life  Assur.  Soc. 
V.  Paterson,  41  Ga.  366,  5  Am.  Rep.  535. 

No  rights  attach  to  the  relationship  of 
concubinage  sustained  by  a  woman  with  a 
man  known  by  her  to  be  married  to  another. 

Equitable  Life  Assur.  Soc  v.  Paterson, 
41  Ga.  366,  5  Am.  Rep.  535;  Grand  Lodge, 
A.  0.  U.  W.  V.  Riebling,  81  Mo.  App.  545; 
West  V.  Grand  Lodge,  A.  O.  U.  W.  14  Tex. 
Civ.  App.  471,  37  S.  W.  M6;  Re  Maber, 
204  III.  25,  68  N.  E.  160. 

A  misnomer  of  a  true  wife's  name  in  an 
insurance  policy  will  not  defeat  the  inten- 

sons;  there  was  not  even  a  promise  of 
marriage,  she  was  not  seduced,  but  was  a 
party  to  a  contract  made  in  defiance  of 
public  morals  and  in  violation  of  the  laws 
of  the  state.  West  v.  Grand  Lodge,  A.  O. 
U.  W.  14  Tex.  Civ.  App.  471,  37  S.  W.  966. 

But  it  has  been  held  that  where  an  em- 
ployee of  a  railroad  company  may  desig- 
nate the  beneficiary  of  the  relief  fund,  sub- 
ject only  to  the  approval  of  a  certain  offi- 
cisl  of  tne  company,  who  may  refuse  to  ap- 
prove unless  good  and  sufficient  reasons 
are  presrated  to  him  why  such  person 
should  be  designated  as  beneficiary,  a 
woman  so  designated  as  beneficiary  as  wife 
of  the  employee,  and  approved  by  the  offi- 
cial, is  entitled  to  the  fund,  although  in 
fact  she  may  not  have  been  his  wife,  but 
the  wife  of  another  man.  At  least,  she  is 
BO  entitled  as  againat  all  atoangers  to  the 
contract  of  insurance.  Ko  advantage  can 
be  taken  of  such  false  repres^tation  by 
any  except  the  company  itself,  and  accord- 
ingly the  parents  of  the  employee  cannot  re- 
cover as  against  the  designated  beneficiary. 
Wolfstem  V.  Pennsylvania  K.  Voluntary  Be- 
lief Dept.  76  N.  J.  Eq.  78,  74  Atl.  633. 

Where  there  is  a  formal  ceremony  of  mar- 
riage, but  the  paramour  knows  that  it  Is 

in  fact  illegal. 

In  some  cases,  however,  the  paramour, 

when  named  as  beneficiary  in  an  insurance 
policy,  has  been  held  entitled  to  the  fund, 
although  at  the  time  of  her  formal  mar- 
ria^^Q  U>  insured  she  knew  of  some  letjal  im- 
pediment to  such  marriage,  this  doctrine 
resting  upon  the  ground  that,  by  marrying 
insured  and  living  with  him  as  his  wife, 
such  person,  notwithstanding  the  Jll^ality 
of  the  marriage,  has  an  insurable  interest 
in  his  life,  or  is  actually  dependent  upon 
him,  and  that  her  desi^ation  as  beneficiary 
as  wife  is  only  deacriptio  persoivp,  and  not 
a  warranty  and  not  material  to  the  risk. 

Thus,  in  Lampkin  v.  Travelers'  Ins.  Co. 
11  Colo.  App.  249,  52  Pac.  1040,  an  action 
to  recover  on  the  policy  by  the  beneficiary 
called  wife  in  the  application,  where  the 
defense  was  that  she  was  not  the  wife,  but 
that  there  a  1^1  wife  living,  and  where 
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tioB  of  assured  to  provide  for  bis  wife  and 
family. 

Hogan  T.  Wallace.  160  HI.  328.  46  N.  E. 
1136.  Terersinc  63  IlL  App.  38S. 

Ramsey,  J.,  delivered  the  opinion  of  the 

court: 

The  question  for  decision  is  whether  the 
defendant  Evelyn  M.  Cumminga  or  the  de- 
fendant Sophia  J.  Cummings  is  entitled  to 
tbe  proceeds  of  said  policy  of  insurance  on 
deposit  in  the  court  below. 

The  evidence  shows  that  Sophia  J.  Cum- 
mings  was  the  wife  of  said  Harry  A.  Cum- 
mings,  and  that  Evelyn  M.  CuramingB  was 
not  bis  wife.  It  appears  that  Harry  A. 
Cumniings  and  his  wife,  Sophia  J.,  separ- 
ated about  three  yean  before  bia  death  in 

it  appeared  that  a  marriage  had  been  con- 
tracted and  that  they  had  cohabited,  she 
was  allowed  to  recover,  really  upon  the 
groond  that  the  evidence  did  luk  prove  that 
the  insured  had  another  lawful  wife  liv- 
ing; but  the  court  went  on  to  say  that 
the  statement  in  the  application,  "write 
policy  payable  to  L.,  whose  relationship  to 
me  ia  that  of  wife,"  was  not  in  any  view 
a  warranty,  but  only  descriptive  of  the  per- 
son to  wh<»n  the  fund  should  be  paid  in 
ease  of  death  of  the  insured;  and  further 
that  the  beneficiary  in  such  a  case  had  an 
insurable  interest  in  his  life. 

And  where  such  statement  is  not  to  be 
deemed  a  warranty,  but  only  a  representa- 
tion, and  not  materi^  to  the  contract  of 
insurance  the  fact  that  the  beneficiary  ia 
called  tlie  wife  of  the  insured,  whereas  in 
fact  th^  both  Imew  when  formally  mar- 
ried that  he  had  another  lawful  wife  liv- 
ing, does  not  invalidate  the  insurance  pol- 
icy, and  she  may  recover  upon  the  same. 
Vivar  T.  Supreme  I^odge.  K.  F.  62  N.  J. 
L.  456,  20  Atl.  36. 

And  where  such  a  statement  Is  not 
deemed  a  warranty,  a  woman  may  be  named 
as  beneficiary  as  wife,  and  may  be  entitled 
to  the  fund,  although  at  the  time  of  the 
formal  marriage  each  party  has  another 
lawful  spouse  living;  where  she  lives  with 
the  member,  she  is  dependent  upon  him,  and 
ss  such  may  take  the  fund.  Richards  v. 
King,  57  Misc.  177,  107  N.  Y.  Supp.  720. 

Also,  a  policy  of  life  insurance  effected 
by  the  husband  on  his  own  life  ia  his  wife's 
name,  and  for  her  benefit,  is  not  necessar- 
ity  void  merely  because  the  marriage,  as 
between  tlicmselvcs,  is  void  on  account  of 
the  fact  that  the  wife  already  has  a  law- 
ful husband  living;  it  is  not  a  gaming 
policy,  for  she  has  an  interest  and  a  deep 
vne  in  his  life;  nor  is  the  policy  void  as 
offering  an  inducement  to  crime,  for  when 
the  insured  is  the  actor  in  taking  out  the 
policy,  the  amount  of  temptation  held  out 
to  others  to  take  hia  life  may  as  a  general 
mie  be  Ipft  to  his  discretion.  Equitable 
Life  AsKur.  Soc.  v.  FatersoD.  41  Ga.  338. 
fi  Am.  Rep.  535. 

Bat  in  the  last  ease  elted,  the  eonrt 
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the  state  of  Washington,  and  that  bia  wife 
never  resided  in  Oregon  until  after  hia 
death,  and  that  she  resided  in  California  at 
the  time  of  his  decease,  and  that  she  had 
no  correspondence  with  the  deceased  during 
said  separation. 

The  defendant  Evelyn  M.  lived  with  the 
deceased  about  two  years  as  his  wife,  and 
he  represented  to  his  friends  and  to  the 
public  that  she  was  his  wife,  and  she 
claimed  to  be  his  wife.  She  bore  the  name 
of  Evelyn  M.  Cumminga,  in  Portland,  but 
there  had  been  no  marriage  ceremony.  The 
deceased  had  not  been  divorced  from  his 
wife,  and  could  not  legally  enter  into  a  mar* 
riage  contract,  Evelyn  M.  testified  that  she 
and  the  deceased  had  entered  into  an  agree- 
ment to  be  married.  Such  agreement,  how- 

adds  that  under  a  Code  provision  making 
the  wilful  concealment  of  any  fact  which 
enhances  the  risk  a  cause  for  avoiding  the 
policy,  if  the  husband  knew  that  the  mar- 
riage was  illegal  and  concealed  that  fact 
from  the  company,  the  policy  would  be 
void.  ' 

But  a  woman  who  lives  with  the  insured 
as  his  concubine,  mistress,  or  paramour, 
knowing  at  the  time  that  he  has  a  lawful 
wife  living,  even  though  they  go  thnmgh 
the  form  of  a  marriage  ceremony,  does  not 
thereby  become  his  wife  so  as  to  be  prop- 
erly named  as  his  beneficiary  as  such  in  a 
fraternal  order  certificate;  and  although 
they  continue  to  cohabit  as  man  and  wife 
after  the  lawful  wife  dies,  such  mistress  is 
not  entitled  to  the  insurance  money.  Mil- 
ler V.  Prelle,  122  HI.  App.  380. 

Where  description  of  beneficiary  is  deemed 
a  warranty. 

As  noted  in  the  beginning,  this  note  does 
not  attempt  to  discuss  the  question  gener- 
ally whether  the  description  of  the  relation- 
ship between  insured  and  beneficiary  is  to 
be  deemed  a  warranty  or  merely  a  repre- 
sentation. In  the  cases  cited  under  thia 
subdivision,  as  a  matter  of  fact,  that  de- 
scription was  deemed  a  warranty,  and  the 
result  is  largely  affected  thereby. 

Where  a  statement  of  the  relationship  be- 
tween insured  and  beneficiary  is  by  a^ee- 
ment  of  parties  a  warranty,  or  where  it  is 
so  interpreted  by  the  courts,  the  description 
of  a  beneficiary  as  husband  or  wife  of  the 
insured,  when  in  fact  the  relationship  can- 
not be  l^lly  sucfa,  vitiate  the  policy,  and 
the  beneficiary  cannot  recover  thereunder. 
Smith  V.  Baltimore  ft  O.  R.  Co.  81  Md. 
412,  32  Atl.  181  (woman  named  as  bene- 
ficiary as  wife  of  the  insured  when  he  had 
another  lawful  wife  living) ;  Makel  v.  John 
Hancock  ]Mut.  L.  Ina.  Co.  05  App.  Div. 
241.  88  N.  Y.  Supp.  757  {no  contract  of 
marriage,  civil  or  ceremonial,  but  parties 
simply  living  together  as  husband  and 
wife) ;  Qaines  v.  Fidelity  ft  C.  Co.  93  App. 
Div.  524,  87  N.  Y.  Supp.  821,  s.  c.  on  an- 
other appeal,  111  App.  Div.  386,  97  N.  Y. 
Bapp.  836  (beneficiaJ7  named  as  wife,  not 
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tiver  WS8  Toid,  but  evidence  ut  it  was  rel- 
erant  to  show  the  relation  between  her  and 
tbe  insured.  She  t»Ufied,  also,  that  dar- 
ing the  tine  that  she  lived  with  tiie  deceased 
as  his  wife  she  advanced  to  him  money, 
amounting  in  the  aggregate  to  $6,000,  and 
jewelry  of  the  value  of  $2,000,  and  tiiat  she 
did  this  to  assist  him  in  business.  She 
claims  that  he  never  repaid  her  this  money. 
She  testified,  also,  that  he  introduced  her  to 
his  friends  as  his  wife,  and  this  is  oorrob- 
oratod  by  the  svidence  of  other  witnesses. 
She  does  not  claim  that  they  were  married, 
and,  of  course,  she  was  not  his  wife,  and 
it  was  a  gross  deception  for  him  to  repre- 
sent to  his  friends  and  the  public  that  she 
was  his  wife.  There  is  no  doubt  that  Sophia 
J.  was  his  wife,  and  that  he  had  a  daughter 
her. 

The  policy  of  insurance  provided  that  the 
$2,000  named  therein  should  be  paid  to  Eve- 
lyn M.  Cumminga,  "his  wife."  The  evidence 
shows  that,  shortly  after  he  obtained  this 
policy,  he  delivered  it  to  Evelyn  U.  and  told 
her  tiiat  it  was  a  present  to  her,  and  that  it 
remained  in  her  possession.  Sophia  J.  had 
no  knowledge  of  this  policy  until  after  his 
death.   In  the  application  for  the  policy  it 

being  such,  but  having  another  lawful  hus- 
band living,  and  she  herself  living  in  open, 
notorious  adultery  with  insured,  without 
even  an  agreement  on  their  part  to  assume 
marital  relations) ;  Van  Cleave  v.  Union 
Casualty  &  S.  Go.  82  Mo.  Aj^.  068  (cir- 
cumstances similar  to  the  last  case  cited). 

Also,  in  a  suit  upon  an  insurance  policy 
taken  out  by  one  as  wife  upon  her  husband's 
life,  and  proyidin^  that  if  any  of  her  dec- 
larations at  the  time  of  its  issuance  were 
in  any  respect  untrue  the  policy  should  be 
void,  the  claimant  must  prove  that,  at  the 
date  of  tbe  policy,  she  was  the  lawful 
wife  of  the  insured,  and  that  he  did  not 
then  have  a  former  lawful  wife  living. 
Holabird  T.  Atlantic  Mnt.  L.  Ins.  Co,  2 
Dill.  168,  note.  Fed.  Cas.  No.  6,087. 

Whether  paramour  is  a  "detpendent-" 

A  wconan  who  is  formally  married  to  tbe 
insured,  and  who  lives  with  him  in  good 
faith,  though  in  fact  tiie  marriage  is  illantl, 
is  "dependent**  upon  the  insured  for  lier 

support  within  the  meaning  of  that  term 
as  used  in  describing  classes  of  persons 
eligible  to  be  named  as  beneficiaries.  Senge 
V.  Senge,  106  111.  App.  140;  Wojanski  v. 
Wojanaki,  136  III.  App.  614;  Supreme 
Lodge,  A.  0.  U.  W.  V.  Hutchinson,  6  Ind. 
App.  398,  33  N.  E.  816;  Scott  v.  Scott,  25 
Ky.  L.  Rep.  1350,  77  S.  W.  1122;  Starr  v. 
KnighU  of  Maccabees,  27  Ohio  C.  C.  475, 
6  Ohio  C.  C.  N.  S.  473;  James  v.  Supremo, 
Council,  R,  A.  130  Fed.  1014;  Crosby  v. 
Ball,  4  Ont.  L.  Rep.  496,  1  Ont.  Week.  Rep. 
646. 

And  it  has  been  said  that  a  woman  who 
is  formally  married  to  insured,  notwith- 
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ia  stated  that  the  benefldiaTy  therettf  should 
be  "Eve^  M.  Cummings,"  wife  of  the 
insured. 

In  her  testimony,  Sophia  J.  testified  that 
she  had  never  seen  the  original  policy,  and 
that  she  doubted  wliether  anyone  but  Evelyn 
M.  had  seen  it.  It  Is  clearly  shown,  and  not 
disputed,  that  the  deceased  lived  with  Ev- 
elyn M.  two  years  as  his  wife;  that  he  called 
her  his  wife;  that  h«  introduced  her  to  his 
friends  and  aequaintftiuses  as  his  wife;  that 
his  friends  and  acquaintances  believed  her 
to  be  his  wife;  tiiat  the  application  for  the 
poli^  referred  to  her  as  his  wife,  and  stated 
that  she  should  be  the  beneficiary  of  the 
policy;  that  tbe  policy  named  her  as 
the  beneficiary;  and  tha^  after  he  obtidned 
the  policy,  he  delivered  it  to  her  and  told 
hej  that  the  policy  was  a  present  to  her, 
and  that  she  retained  possession  of  the  pol- 
icy, and  that  S<^hia  J.  never  had  the  pol- 
icy or  heard  of  it  until  after  the  death  of 
tbe  insured.  These  facta  prove  to  a  mor»,l 
certainty  that  Evelyn  M.  was  intended  by 
the  insured  to  be  the  bmeflciary  and  to  havu 
the  whole  interest  in  the  policy.  This  con- 
clusion is  strengthened  by  the  fact  that  he 
had  been  for  years  estranged  from  Sophia 

standing  she  knows  at  the  time  that  the 
marriage  is  ill^al,  is  "dependent"  upon 
him,  and  may  thus  recover  the  fund.  Ricli- 
ards  T.  King,  57  Misc.  177,  107  K  Y.  Supp. 
720.  But  this  has  been  denied.  Miller  v. 
Prelle,  122  IlL  App.  380. 

But  generally  a  woman  who  knowingly 
occupies  the  position  of  a  concubine  cannot 
recover  as  a  "dependent."  Keener  v.  Qrand 
Lodge,  A.  O.  U.  W.  38  Mo.  App.  643: 
Graod  Lodge,  A.  0.  U.  W.  v.  Riebling,  81 
Mo.  App.  645;  Mikesell  v.  Mikesell,  40  Pa. 
Super.  Ct.  392;  Kult  v.  Nelson,  24  Misc. 
20,  S3  N.  Y.  Supp.  95 ;  Dl  Messiah  v.  Gern, 
10  Misc.  30,  30  N.  Y.  Supp.  824;  West  v. 
Grand  Lodge,  A.  O.  U.  W.  14  Ter.  Civ. 
App.  471,  37  S.  W.  066. 

The  term  "dependent"  means  one  who  is 
sustained  by  tlie  memlwr,  or  who  relies  upon 
him  for  support  or  maintenance.  Crosby  v. 
Ball,  4  Ont.  L.  Rep.  496,  1  Ont.  Week.  Rep. 
546. 

The  word  "dependent^'  as  used  to  desig- 
nate those  who  may  be  beneficiaries  in  fra- 
ternal order  certificates  should  not  be  re- 
stricted to  those  whom  the  member  may  be 
legally  or  even  morally  bound  to  support, 
but  it  should  be  restricted  to  those  whom 
it  is  not  unlawful  for  him  to  support. 
And  while  a  member  may  in  fact  support  a 
mistress,  and  she  may  actually  depend  upon 
him  for  support,  yet  such  relationship  is 
unlawful,  its  object  and  ctmsideration  are 
abhorrent  to  morals  and  laws,  an'd  it  is  sub- 
versive to  society  at  large.  The  law  oould 
not  have  been  for  the  protection  of  such  a 
person,  nor  does  it  reasonably  aim  to  be- 
stow a  reward  upon  such  conduct.  Keener 
V.  Grand  Lodge,  A.  O.  U.  W.  38  Mo.  App. 
B48.  H.  0.  Sh. 
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his  wife,  and  that  this  atrangenieiit  waS' 
•o  inteiuft  that  no  letters  had  passed  he- 
tween  them  since  the  iqnratloo,  a  period 
of  sereral  years. 

The  policy  is  a  contract,  and  ihould  be 
so  construed  as  to  effectuate  the  intention 
of  the  parties  to  it.  In  25  Cye.  p.  741,  the 
nik  for  the  construction  of  policies  is  tiins 
stated:  "The  Isnguag*  of  the  poli^  desig- 
nating the  beneficiary  is  to  be  treated  as  of 
teatamentaiy  character,  and  is  to  receive 
as  nearly  as  possible  the  same  construction 
as  if  used  in  a  will.  In  determining  the  in- 
tention as  to  the  beneficiaries,  the  policy 
shoald  be  so  constmed,  if  possible,  as  to 
give  effect  to  every  elauae  and  word,  and  ob- 
Tionsly  clerical  errors  will  be  corrected  or 
diar«garded.** 

In  this  case,  by  agreement  between  the 
deceased  and  Evelyn  M.,  she  adopted  his 
snmame,  and  was  called  by  them  and  by 
her  and  his  acquaintances  *^:velyn  H.  'Cnm- 
mings,"  and  1^  their  agreement  she  was 
called  his  wife.  A  person  may  adopt  or  as- 
snme  a  different  name  from  his  or  her  tme 
nam«  and  transact  business  In  sneh  asmmad 
name.  29  Cyc.  270  states  the  lav  npon  this 
subject  thus:  "Without  abandoning  his 
real  name,  a  pera<m  may  adopt  any  name, 
afyle,  or  ^gnature  wholly  different  from  his 
own  name,  whidi  he  may  transact  boai- 
nets,  execute  contracts,  issue  negotiable 
paper,  and  sne  or  ba  med.  Sneh  assumed 
or  fictitious  name  may  be  either  a  purely 
artificial  name,  or  a  nanu  that  b  or  nii^ 
be  api^ed  to  natural  penKma."  On  page 
271  of  the  same  bool^  the  author  farther 
states  the  rule  thus:  '^t  is  a  onstom  fw 
persons  to  bear  the  surnames  of  their 
parents,  but  it  is  not  obligatwy.  A  man 
lawfully  change  his  name  without  resort  to 
legal  i»vceedings,  and  for  all  purposes  the 
name  thus  aainmed  will  constitute  his 
legal  name  jnst  as  mneb  aa  if  be  had  borne 
it  from  birth." 

When  a  poli^  Is  issued  and  delivered, 
naming  a  bsnefieiarr  to  whom  the  money  is 
to  be  paid,  without  a  rcservat^  of  power 
to  change  the  beneficiary,  an  irrevocable 
trust  is  created.  Bacon,  Ben.  Soc  X  292. 

It  is  the  settled  law  of  this  eountiy  that 
a  person  has  a  right  to  insure  his  own  life 
and  have  the  mon^  ma^  payable  to  any 
person  whom  he  may  desire,  whether  such 
beneficiary  has  an  inmrable  laterett  in  his 
lUe  or  not  Brett  v.  Wamkk,  44  Or.  619, 
102  Am.  St.  Bep.  030,  75  Pae.  1001;  Dolan 
V.  Supreme  Council,  C.  U.  B.  A.  152  Mich. 
260,  10  L.R.A.(N.S.)  655,  110  N.  W.  38S, 
15  Ann.  Cas.  232;  Reed  v.  Provident  hiU 
Assur.  Soc  100  K.  Y.  Ill,  82  K.  E.  734; 
Locber  v.  Kuechenmiestar,  120  Mo.  App. 
701,  98  S.  W.  02;  Hess  v.  Bengenfelter,  127 
Kj.  H8,  14  L.ILA.(NJ3.)  1172,  128  Am.  St. 
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Rep.  843,  109  8.  W.  476;  Union  Fraternal 
League  v.  Walton,  100  Ga.  1,  46  L.RA.  424, 
77  Am.  St.  Rep.  360,  34  B.  E.  317 ;  langdon 
V.  Union  Mut.  L.  Ins.  Co.  (C.  C.)  14  Fed. 
272,  26  Cyc.  708;  Hill  v.  United  L.  Ins. 
Asso.  164  Pa.  29,  36  Am.  St.  Rep.  807,  26 
AtL  771;  Milner  v.  Bowman,  119  Ind.  448, 
6  LJtJL  05,  21  N.  E.  1004.' 

In  Brett  v.  Warnick,  44  Or.  619, 102  Am. 
St.  Rep.  039,  76  Pae.  1001,  Justice  Wolver- 
ton  says:  *^t  Is  beyond  cavil  that  a  per- 
son may  talce  out  a  policy  of  insurance  on 
his  own  life  and  make  it  payable  to  whom- 
soever he  pleases,  he  being  the  moving 
spirit  and  assuming  the  responsibUi^  of 
meeting  the  premiums  or  assessments." 

In  Reed  t.  Provident  Life  Assur.  Soc  190 
N.  Y.  Ill,  82  N.  E.  734,  the  New  York  court 
of  appeals  says:  "But  a  person  may  insure 
his  own  life,  and.  provide  in  the  contract  of 
insuranoe  that  the  mon^  shall  be  payable 
to  anyone  whom  he  may  appoint  or  assign 
the  policy  to." 

In  Dolan  v.  Supreme  Council,  C.  M.  B. 
A.  162  Mich.  200,  16  LJt.A(M3.)  065,  110 
N.  W.  883,  15  Ann.  Cas.  232,  the  supreme 
court  of  Michigan  says :  "The  authority  of 
these  cases  [referred  to  in  the  opinion]  and 
thdr  reasoning  warrants  the  statement 
that  the  rule  of  public  policy  which  for- 
bids one  insuring  a  life  in  which  he  has  no 
insurable  interest  does  not  prevent  his  be- 
ing made  a  beneficiary  in  an  insurance 
policy  secured  by  the  insured." 

In  the  case  of  Union  Fraternal  League  v. 
Walton,  309  Ga.  1,  46  L.R.A.  424,  77  Am. 
St.  Rep.  350,  34  S.  E.  317,  the  supreme, 
court  of  Georgia  says:  "But  we  feel  as- 
sured, both  by  reason  and  the  long  line  of 
adjutUcated  cases  to  which  only  partial  ref- 
erence has  been  made,  that  the  true  rule 
which  should  obtain  in  such  cases  ia  that 
where  one  obtains  a  contract  of  insurance 
on  his  own  life,  and  keeps  up  the  same  out 
of  his  own  means,  and  direcU  the  amount 
of  the  policy  to  be  paid  at  his  death  to 
another  whom,  from  love,  friendship,  or 
any  other  reason  he  desires  to  J>eneflt,  the 
name  beneficiary  is  entitled  to  recover  on 
such  contract,  notwithstanding  it  may  not 
be  shown  that  he  or  she  has  any  other  in- 
surable interest  in  the  life  oi  the  deceased 
than  exists  in  his  good  will,  and  manatee 
from  his  expressed  wish  to  benefit." 

In  this  csae  the  policy  was  made  payable 
to  Evelyn  M.  Cummings,  designated  as  the 
wife  of  the  insured.  She  was  not  his  law- 
ful wif^  hut  she  was  reputed  to  be  his' 
wife.  The  insurance  company  ia  not  mak- 
ing any  defense  in  this  case,  and,  in  fact, 
it  admits  its  liability. 

The  living  t<^ether  as  husband  and  wife 
of  the  deceased  and  the  beneficiary,  while 
the  deceased  had  a  wife  living,  waa  an  act 
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of  grow  immorality  that  cannot  be  too 
Btrongly  condemned,  but  this  illicit  re- 
lation between  them  did  not  incapacitate 
him  to  make  a  valid  contract  of  insurance 
upon  his  life  for  the  benefit  of  bis  reputed 
wife.  If  he  had  made  her  a  present  of 
t2,000,  the  gift  would  have  been  valid  as  to 
all  the  world,  excepting  his  creditors.  A 
man  or  a  woman,  being  of  lawful  age  and 
compot  mentis,  has  power  to  give  all  his  or 
her  property  to  his  or  her  paramour,  and 
no  one  hut  the  creditora  of  the  person 
making  such  a  gift  can  successfully  contest 
the  validity  thereof.  The  immoral  relation 
between  the  parties  does  not  vitiate  their 
contract  or  gift. 

It  may  have  been  the  insured's  duty  to 
provide  for  his  wife  and  child,  and  (o  have 
made  no  provision  for  the  woman  with 
whom  he  lived  illegally.  We  do  not  doubt 
bis  duty  in  the  premises,  but  this  duty  is 
of  imperfect  obligation,  and  this  court  has 
no  power  to  make  a  contract  for  him,  or  to 
change  one  be  has  made.  Sy  the  contract 
which  be  made  with  the  insurance  com- 
pany, the  proceeds  of  the  policy  were  to  be 
paid,  at  his  death,  to  the  appellant,  Evelyn 
M.  Cummings.  We  have  no  power  to  de- 
cree that,  when  he  stipulated  that  this 
money  should  be  paid  to  Evelyn  M.,  his 
wife,  he  meant  that  it  should  be  paid  to 
Sophia  J.,  bis  wife.  It  is  true  that  Evelyn 
M.  was  not  bis  lawful  wife,  but  she  was  his 
reputed  wife  and  was  generally  so  known. 
It  is  our  duty  to  construe  the  policy  so  as 
to  effectuate  the  intention  of  the  insured 
and  the  company  that  issued  the  policy. 
It  ia  morally  certain  that  the  parties  to 
this  contract  intended  that  the  proceeds  of 
the  policy  should  be  paid  to  Evelyn  H.,  and 
not  to  Sophia  J. 

The  case  of  Bogart  v.  Thompson,  24 
Misc.  Rep.  581,  53  N.  Y.  Supp.  622,  is  very 
much  like  this  case.  There  a  husband 
abandoned  his  wife,  but  thereafter  promised 
to  marry  one  whose  Christian  name  was ' 
"Emma  L."  His  fiancte  did  not  know  of 
his  previous  marriage,  but  she  knew  that 
he  bad  lived  with  the  woman  who  was  bis 
wife.  She  claimed,  however,  that  she  did 
not  know  of  his  marriage  to  her.  He  ob- 
tained a  policy  on  bis  life  and  made  it  pay- 
ahle  to  his  fiancee  as  "Mrs.  Emma  L. 
Thompson,  bis  wife."  His  wife's  name  was 
Eliza  Jane  Tliompson.  Both  he  and  his 
wife  died,  and  bis  financ^e  and  the.  ad- 
ministrator of  bis  wife's  estate  each 
claimed  the  proceeds  of  the  policy.  A  suit 
of  interpleader  was  brought,  and  the  wife's 
administrator  claimed  the  money  on  the 
ground  that  his  intestate  was  the  wife  of 
the  insured,  and  that  his  illegal  finance 
was  not  his  wife,  hut  the  court  held  that 
the  insured  intended  his  fiancCe  to  have  the 
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money,  and  gave  it  to  her.  The  court  said: 
"Tbe  defendant  contends  that  the  desig- 
nation 'wife'  indicated  Thompson's  intm- 
tion  to  designate  his  lawful  wife,  EUza 
Jane  Thompson.  In  view,  however,  of  the 
difference  in  names,  and  of  bis  engagement 
to  marry  the  plaintiff,  and  of  the  delivery 
of  the  contract  (policy)  to  her,  it  is  mani- 
fest that  by  such  designation  he  intended 
to  %ame  the  plaintiff,  and  not  his  lawful 
wife,  Eliza  Jane  Thompson.  The  duty  of 
the  court  is  to  ascertain  the  intention  of 
the  member  of  the  beneficiary  order,  and  to 
give  that  intention  effect,  provided  it  does 
not  contravene  public  policy  or  any  stat- 
ute." Tbe  court  decided  that  the  woman 
to  whom  the  insured  was  illegally  engaged 
was  entitled  to  the  money. 

In  Story  v.  Williamsburg  Masonic  Mut. 
Ben.  Asso.  95  N.  Y.  474,  the  facts  were; 
Story  married  a  woman  named  Mary  and 
lived  with  her  as  his  wife  until  his  death, 
but  he  had  a  lawful  wife  living  in  England. 
During  his  life  he  obtained  a  policy  and 
made  it  payable  to  "Mary  Story,  lus  wife." 
After  bis  death,  she  claimod  the  proceeds  of 
tbe  policy  and  sued  the  insurance  company. 
The  court  of  appeals  held  that  the  reputed 
wife,  named  aa  the  beneficiary,  was  entitled 
to  the  money,  and  that  it  was  not  necessary 
that  she  should  be  bis  lawful  wife,  although 
she  was  referred  to  in  the  policy  as  his  wife. 

In  tbe  case  of  Lampkin  v.  Travelers'  Ins. 
Co.  11  Colo.  App.  240,  C2  Pac.  1040,  the 
facts  were  briefiy  these:  Jos.  R.  Lampkin 
obtained  a  policy  of  insurance  on  his  life^ 
and  made  it  payable  to  Lou  Lampkin  as 
bis  wife.  He  died,  and  the  beneficiary 
sued  tbe  company  to  recover  the  insurance, 
and  tbe  company  defended  on  the  ground 
that  the  beneficiary  named  was  not  his 
wife,  and  that  he  Lad  a  lawful  wife  living. 
The  company  claimed  that  the  statement  in 
the  application  for  the  policy,  that  the 
beneficiary  was  his  wife,  was  a  warranty. 
Tbe  insured  had  lived  with  the  beneficiary 
as  his  wife.  The  court  of  appeals,  however, 
held  that  the  statement  in  the  applicatitHi 
that  the  beneficiary  was  bis  wife  was  not  a 
warranty,  but  a  mere  description  of  the 
person.  The  court  held  also  that  a  woman 
who  lives  with  a  man  as  his  wife,  although 
she  is  not  bis  wife,  has  an  insurable  inter- 
est in  him. 

In  this  case  tbe  insurer  makes  no  de- 
fense, and  there  is  no  issue  as  to  fraud  or 
breadi  of  warranty,  and  therefore  tbe  cases 
on  those  subjects,  are  irrelevant. 

The  counsel  for  the  respondent  placed 
much  reliance  on  the  case  of  Hogan  v.  Wal- 
lace, 166  111.  328,  46  N.  E.  1130.  The  facts 
were  these:  Michael  Hogan,  who  could 
neither  read  nor  write,  obtained  a  policy  of 
insurance  on  bis  life,  and  it  was  made  pay- 
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able  to  *^r«.  Kate  Hogan,  hii  wife."  An- 
other  person  filled  out  the  application  for 
the  insured,  and  made  a  mistake  in  the 
name  of  the  beneSciary.  His  wife's  name 
was  £Uen  B.  Hogan.  The  insured  lived 
with  her  until  the  time  of  his  death  and 
had  seretal  children  hj  her.  He  never  had 
anj  other  wife.  His  sister's  maiden  name 
was  Kate  H<^^,  but  when  this  policy  was 
isaned  her  name  was  Kate  Wallace.  His 
wife  and  his  sister  each  claimed  the  pro> 
eeeda  of  the  policy.  His  sister's  name  did 
not  correspond  with  the  name  in  the  policy, 

it  was  payable  to  Mrs.  Kate  Hogan,  his 
wife,  while  her  name  was  Kate  Wallace, 
and  of  coarse  she  was  not  his  wife.  His 
wife's  name  waa  Ellen  B.  Hogan.  The 
ooart,  aft«*  hearing  the  evidence,  decided 
that  there  was  an  error  in  the  name,  and 
gave  the  money  to  the  wife  on  the  grounds 
that  it  was  the  Intoition  of  the  insured  to 
provide  for  her. 

In  this  case  it  la  morally  certain  tiiat 
there  was  no  error  in  the  name  of  the  bene- 
ficiary; the  appellant  having  adopted  the 
name  '^mmings"  with  the  approval  o< 
the  insured,  and  he  having  held  her  out  to 
the  public  as  his  wife.  We  are  satisfied 
that  he  intended  that  she  should  receive  the 
proceeds  of  the  policy,  itod  that  his  lawful 
wife  should  have  no  interest  therein. 

The  respondent's  counsel  claims  that  the 
findings  of  the  court  below  should  be  of 
persuasive  force  on  this  appeal,  but  §  405, 
L.  O.  L. ,  expressly  provides  that  equity 
eases  shall  be  tried  anew  in  this  court  with- 
out reference  to  such  findings.  This  indi- 
eates  that  the  findings  of  the  court  below, 
in  equity  cases,  should  be  disregarded  on 
appeal. 

The  decree  of  the  court  below  is  reversed, 
and  a  decree  of  this  court  will  be  entered 
requiring  the  payment  to  Evelyn  M.  Cum- 
minga,  the  defendant  and  appellant,  of  the 
said  sum  of  91,074.36  deposited  in  this  case 
in  the  court  below,  as  the  proceeds  of  said 
policy  of  insurance,  by  the  complainant,  the 
Mutual  Benefit  Life  Insurance  Company  of 
Newark,  New  Jersey,  and  neither  party  will 
be  allowed  costs  or  disbursements  in  this 
court  or  in  the  court  below. 

Moore  and  Burnett,  JJ.,  concur. 

McBrlde,  Ch.  J.,  dissenting: 

The  eases  cited  in  the  opinion  fully  justi- 
fy upon  authority  the  conclusion  reached, 
but  in  my  opinion  they  all  overlook  to  a 
great  extent  the  element  of  morals  and 
public  policy  which  enters  into  the  ques- 
tion. Under  the  testimony  here  we  have  a 
caas  of  a  man  deserting  his  lawful  wUe  and 
living  Id  adultery  with  another  woman, 
whe,  the  circumstance*  indicate,  must  have 
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been  aware  of  his  offense  agunst  his  wife 
and  family.  In  this  situation  he  takes  the 
money  that  should  have  been  expended  for 
the  protection  of  his  lawful  wife  and  buys 
a  policy  of  insurance  for  his  mistress.  To 
allow  the  mistress  under  such  oircum* 
stances  to  recover  would,  in  my  judgment, 
be  contrary  to  public  policy  and  good 
morals.  It  would  tend  to  encourage  such 
illicit  relations  and  to  promote  their  con- 
tinuance. Though  the  contract  was  void 
as  against  good  morals,  the  insurance  com- 
pany has  not  made  such  a  defense,  but  by 
its  interpleader  has  brought  the  money  into 
court  and  says  that  it  is  indifferent  as  to 
who  takes  it.  Since  the  money  of  the  hus- 
band bought  the  policy,  and  we  are  sitting 
as  a  court  of  equity  to  dispose  of  it,  I  am 
of  the  opinion  that  it  would  be  good  equity 
to  turn  it  into  the  hnsband's  estate. 

There  is  no  precedent  for  the  course  thna 
indicated,  but,  in  my  Judgment,  the  su- 
preme court  of  Oregon  should  make  one^  as 
I  believe  the  law  justifies  it,  and  the  conaer- 
vation  of  public  morals  requires  it. 

Petition  for  rehearing  denied. 
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HARRY  K.  JOHNSON,  Plff.  in  Err, 

V. 

XmiTED  STATES. 

(228  U.  &  467,  67  L  ed.  819,  83  Sup.  Ct 
Bep.  672.) 

Witnesses  —  self-crlmlnatlon  —  nse  of 
bankrupt's  books. 

The  books  of  a  bankrupt  which  have  been 


Ifote,  —  U»e  in  ortminal  proceedings  of 
hooka  XBhieh  one  has  been  required  to 
produce  in  another  proceeding  aa 
violation  of  Ma  right  agaiiut  mI/- 
ertminatton. 

The  general  question  of  the  admissibility 
in  evidence  against  accused  of  documents  or 
other  things  taken  from  him  is  treated  in 
the  notes  to  State  v.  Edwards,  69  L.R.A. 
465,  and  State  v.  Fuller,  8  L.K.A.(N.S.) 
762.  And  as  to  incriminating  evidence  fur- 
nished by  defendant  acti^  under  compul- 
sion, see  note  to  State  t.  ^mer,  32  L.R.A. 
(N.8.)  772.  As  to  admissibility  of  Bchednlea 
filed  in  Federal  bankruptcy  proceedings  in 
a  prosecution  against  a  bankrupt  for  con- 
cealment of  property,  see  Johnson  v.  United 
States,  18  L.R.A.(NJ3.)  1104,  and  note  ap- 
pended thereto. 

As  to  right  of  officer  of  a  corporation  to 
refuse  to  turn  over  its  books  to  a  receiver, 
upon  the  ground  that  they  have  a  tendency 
to  incriminate  him,  see  note  to  Manning  T. 
Mercantile  Securities  Go.  30  L.It.A.(NS.) 
726.  That  note  Is  of  special  interest  in  eon- 
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tranaferred  to  the  trustee  fn  accordance 
with  the  bankrupt  act  of  Julv  1.  1898  (30 
Stet.  at  h.  565.  cliap.  541,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1511) ,  S  70  may,  be  produced 
before  the  grand  jury  and  b^ore  the  petit 
jury  at  the  trial  of  the  banlEmpt  for  con- 
cealing money  from  the  trustee,  without  in- 
fringing the  bankrupt's  constitutional  privi- 
ly ■gainat  self-crimination. 

(April  28,  IBIS.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  DiEtrict  of 
Pennsylvania  to  review  a  judgment  con- 
victing   defendant   of    concealing  money 
from  his  trustee  in  bankruptcy.  AfGrmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edward  J.  Fox,  James  W.  Fox, 
and  Robert  A.  Stotz,  for  plaintiff  in  error : 
The  bankrupt's  books  may  not  be  used 
against  him  in  a  criminal  proceeding. 

Re  Harris,  221  U.  S.  274,  55  L.  ed.  732, 
31  Sup.  Ct.  Rep.  657;  Wigmore,  Ev.  §  2263; 

nection  with  the  present  note,  as  several 
cases  are  discuseed  therein  which  involved 
the  question  whether  the  courts  in  a  civil 
proceeding,  upon  compelling  the  production 
of  bocdcs,  will  also  extend  protection  against 
their  use  in  any  subsequent  criminal  prose- 
cution. 

The  exact  question  held  to  have  been  pre- 
sented in  JOHRBON  V.  UitiTED  STATES  does 
not  seem  to  have  been  directly  paeaed  upon 
in  any  other  case.  However,  in  Com.  v. 
Ensign,  40  Pa.  Super.  Ct  157,  affirmed  on 
minron  below  in  2^8  Pa.  400,  77  Atl.  657, 
wherein  an  Involuntary  bankrupt  was  prose- 
cuted for  accepting  bank  deposits  while  in- 
iolvent,  it  was  held  that  bank  books  turned 
over  to  the  trustee  in  bankruptcy  were  ad- 
missible in  evidence  in  the  criminal  prose- 
cution, but  the  court  proceeded  upon  a  dif- 
ferent theory  than  that  adopted  in  the 
Johnson  Case,  namely,  that  books  and 
flchedulea  turned  over  to  the  trustee  must 
be  eonsidered  as  having  been  voluntarily 
offered  notwithstanding  the  bankruptcy  pro- 
ceedings were  involuntary.  In  this  con- 
nection the  court  said:  "It  ii  to  be  ob- 
served that  the  commonwealth  did  not  ob- 
tain these  documents  by  any  compulsion 
exerted  by  it  upon  the  defendants.  But  it 
is  said  the  schedules  were  flled  and  the 
books  were  delivered  to  the  trustee  by  com- 

Euliion  of  the  provisions  of  the  bankruptcy 
Lw  and  of  the  general  orders  in  bankrupt^, 
and  therefore  they  could  not  be  used  in  any 
criminal  prosecution  of  the  defendants 
either  in  the  state  courts  or  in  the  United 
States  courts.  It  is  to  be  observed  in  this 
connection  (1)  that  the  bankruptcy  act  at- 
taches no  penalty  to  the  bankrupt's  failure 
to  file  the  schedule;  (2)  that  the  schedules 
involved  in  the  present  esse  were  not  filed 
tinder  compulsion  of  any  special  decree  or 
Older  of  court,  or  of  any  attachment  or  pro- 
ceeding for  attachment;  (3)  that  the  de- 
fendants did  not  object  to  filing  them  np<m 
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Boyd  V.  United  States,  116  U.  S.  618,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624;  Wilson  v. 
United  States,  221  U.  S.  361,  55  L.  ed. 
771,  31  Sup.  Ct  Rep.  538,  Ann.  Gas.  1912 
D,  658;  Counselman  t.  Hitchcock,  142  U. 
S.  647,  36  L.  ed.  1110,  3  Inters.  Com.  Rep. 
816,  12  Sup.  Ct  Rep.  195;  Ballmann  v.  Fa- 
gin,  200  U.  S.  195,  60  L.  ed.  437,  26  Sup. 
Ct.  Rep.  212;  Blum  v.  State,  94  Md.  386,  66 
L.R.A.  322,  51  Atl.  26. 

Mr.  William  R.  Harr,  Assistant  Attor- 
ney General,  for  defendant  in  error: 

The  admissibility  of  the  bankrupt's  books 
and  papers  lawfully  transferred  to  his  trus- 
tee by  operation  of  g  70,  of  the  bankruptcy 
act  of  July  1,  1898  in  a  criminal  proceed- 
ing against  the  bankrupt  for  an  offense 
created  by  §  29b  of  the  same  act,  is  deter- 
mined by  the  cases  of  Adams  v.  New  York, 
192  U.  8.  586,  48  L.  ed.  675,  24  Sup.  Ct. 
Rep.  372;  Re  Harris,  221  U.  S.  274,  65 
L.  ed.  732,  31  Sup.  Ct  Rep.  557;  Kerrch 
V.  United  States,  96  C.  C.  A.  258,  171  Fed. 

the  ground  that  thereby  they  would  furnish 
evidence  that  might  criminate  them;  (4) 
that  they  did  not  file  them  under  the  in- 
ducement of  any  provision  of  any  act  of 
Congress  or  of  the  state  legislature  pro- 
hibiting them  from  being  usecT against  tnem 
in  any  criminal  prosecution  in  the  state 
courts;  (5)  that  it  does  not  appear  that  at 
the  time  they  filed  them  they  were  under 
arrest  or  had  been  charged  with  a  criminal 
offense,  or  were  under  any  sort  of  duress. 
Generally  speaking,  and  in  the  absence  of 
statutory  ri^latini  on  the  subject,  testi- 
mony and  written  statements  voluntarily 
^iven  or  made  by  a  party  or  witness  in  a 
judicial  proceeding  are,  as  admissions  and 
confessions,  competent  against  him  on  the 
trial  of  any  issue  in  a  criminal  case  to 
which  they  are  pertinent,  and,  according  to 
the  great  weight  of  authority,  such  state- 
ments and  testimony  are  considered  volun- 
tary when  given  or  made  under  the  circum- 
stances above  enumerated." 

Another'  case  which  may  be  of  interest 
in  connection  with  Johnson  v.  United 
States  is  State  v.  Strait,  94  Minn.  384, 
102  N.  W.  913,  wherein  there  was  a  volun- 
tary petition  in  bankruptcy,  and  the  bank- 
rupt's books  and  papers  were  turned  over 
to  the  trustee  without  objection,  and  it  was 
held  that  the  bankrupt's  constitutional 
privilege  against  self-cnmination  was  not 
infringed  by  the  production  by  the  trustee 
of  such  books  before  the  grand  jury.  It 
may  be  noted  that  the  fact  that  the  bank- 
ruptc7  proceedings  were  voluntary  probably 
would  not  differentiate  the  case  from  those 
in  which  the  proceedings  were  involuntary 
(see  Re  Harris,  65  L.  ed.  U.  S.  732.  and 
note  appended  thereto.)^  It  might  also  be 
noted  in  connection  with  State  v.  Strait, 
that  the  court  therein  said  that  it  was 
neither  prepared  to  accept  the  reason  nor  the 
conclusions  reached  in  Blum  v.  State,  infra. 

And  see  Booob  t.  United  States,  S8  C.  a 
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366,  21fi  U.  S.  602,  54  L.  ed.  344.  30  Sup. 
Ct.  Rep.  402;  and  United  Gtatei  r.  Hal- 
itetd,  38  App.  D.  C.  60. 

i 
« 

Mr.  Justice  Holmes  ddivered  the  opin- 
imi  of  the  court: 

This  18  an  indietmeut  for  concealtng  mon- 
ey from  the  defendant's  trustee  in  bank- 
ruptcy. The  defendant  was  convicted  and 
•mtenced  subject  to  exceptions  which 
raised  in  different  forms  tlie  questions 
whether  bis  books  properly  were  admitted 
against  him,  and  whether  the  eridence  war- 
ranted the  verdict. 

On  the  first  point  the  facts  are  simply 
that  the  books  had  been  transferred  to  the 
trustee  in  accordance  with  §  70  of  the  bank- 
ruptcy act  of  July  ].  1808  [30  Stat,  at 
L.  565,  chap.  541,  U.  S.  Comp.  Stat.  Supp. 
mil,  p.  1511],  and  were  produced  before 
the  grand  jury  and  before  the  petit  jury  at 
the  trial.  That  the  transfer  lawfully  could 
be  reijuired  is  established  by  Re  Harris, 

A.  37,  97  Fed.  35,  writ  of  certiorari  denied 
in  175  U.  S.  726,  44  L.  ed.  339,  20  Sup.  Ct. 
Rep.  1022.  wherein  it  was  held  that  the 
books  of  a  bankrupt  turned  over  to  a  re- 
ceiver, who  turned  them  over  to  the  govern 
or,  were  admissible  in  evidence  in  a  prost- 
cution  of  the  president  of  ^  the  bank  for 
having  made  false  representations. 

But  the  rule  announced  in  Johnson  v. 
Vkited  States  does  not  seem  to  be  tlie 
one  applied  in  Blum  v.  State,  04  Md.  375, 
66  L.R.A.  322,  51  Atl.  26,  it  having  been 
held  that  in  that  case  that  books  turned 
over  to  a  receiver  in  insolvency  were  not 
admissible  in  evidence  in  a  subsequent  prose- 
cution of  the  insolvent  for  conspiracy  to 
defraud  creditors,  upon  the  ground  that 
their  admission  would  have  virtually  com- 
pelled the  defendants  to  furnish  evidence 
against  themselves,  in  violation  of  their 
constitutional  rights.  In  this  case  the  in- 
solvency proceedings  were  commenced  with 
the  consent  of  the  defendant,  hut  the  court 
said  that  it  was  "not  correct  to  say  that 
books  had  been  voluntarily  turned  over 
to  the  receivers  for  the  purpose  for  which 
they  are  now  sought  to  be  used.  If  we 
should  grant,  for  the  sake  of  argument,  all 
that  may  fairly  be  implied  from  the  fact 
that  the  proceeding  for  receivers  was  by 
consent,  the  fact  would  remain  that  the 
books  were  surrendered  under  the  order 
of  the  court,  and  what  ie  far  more  import- 
ant, and,  indeed,  vital  to  the  determination 
of  the  question,  the  further  fact  that  it 
cannot  for  a  moment  he  contended  that  the 
appointment  of  receivers  contemplated  any 
eriminal  proceeding  against  the  traversers, 
and  that  they  can  therefore  he  held  to  have 
waived  any  constitutional  privileges  in  their 
defense.  .  .  .  The  effect  of  the  order 
upon  the  admission  of  the  hooks  in  this 
ease  can  have  no  other  or  greater  effect 
than  an  express  order  directed  to  the  tra- 
versers, if  there  were  no  receivership,  ctm- 
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221  U.  8.  274,  56  L.  ed.  732,  31  Sup.  Ct. 
Rep.  557.  But  tbe  defendant  lays  hold  of 
an  expression  is  that  case,  "the  properly 
careful  provision  to  protect  him  from  use 
of'tiie  books  in  aid  of  prosecution,"  as  an 
intimation  that  the  books  could  not  be 
put  to  such  a  use. 

Courts  proceed  step  by  step.  And  we 
now  have  to  consider  whether  the  cautious 
statement  in  the  former  case  marked  the 
limit  of  the  law  in  a  case  where  no  rights, 
if  there  were  any,  were  saved  when  the 
books  were  transferred.  The  answer  was 
implied  in  that  decision.  A  party  is  privi- 
leged from  producing  the  evidence,  but  not 
from  its  production.  The  transfer  by  bank- 
ruptcy is-  no  different  from  a  tr.msfer  by 
execution  of  a  volume  with  a  confession 
written  on  the  fly  leaf.  It  is  held  that  a 
criminal  cannot  protect  himself  by  getting 
the  legal  title  to  corporate  books.-  Wheeler 
V.  United  SUtes,  226  U.  S.  478,  67  L.  ed. 
300,  33  Sup.  Ct.  Sep.  16S.    But  the  con- 

manding  them  to  produce  these  books  and 
papers  to  be  used  in  evidence  for  the  state." 

The  decision  in  Ulum  v.  State,  supra, 
l;owever,  finds  support  in  Hazlett's  Estate,  8 
I'a.  Dist.  R.  201,  wherein,  in  holding  that 
the  books  of  one  being  prosecuted  for 
fraudulently  receiving  bank  deposits  while 
insolvent,  which  were  In  the  bands  of  as- 
ignees  for  the  benefit  of  creditors,  could 
not  be  used  in  aid  of  the  prosecution  over 
the  protest  of  such  assignees,  the  court  said 
that  the  books  were  still  the  property  of 
the  assignor,  and  that  the  assignees,  occupy- 
ing a  representative  capacity  toward  the  as- 
signor, ought  not  to  be  compelled  to  pro- 
duce his  books  where  he  himself  would  not 
l>e  compelled  to  do  so. 

And  in  some  instonces  It  has  been  ex- 
pressly provided  by  statute  that  documait- 
ary  evidence,  etc.,  the  production  of  which 
has  been  required,  shall  not  he  used  in  any 
subsequent  criminal  prosecution  as  against 
the  ones  compelled  to  produce  the  same. 
Such  a  statute  was  construed  and  applied 
in  United  States  v.  Armour  &  Co.  142  Fed. 
808,  it  having  been  held  therebi  that  persons 
who,  pursuant  to  orders  of  the  commissioner 
of  corporations  given  under  authority  con- 
ferred by  the  Federal  labor  and  commerce 
act  to  investigate  Tiorporations  other  than 
common  carriers  engaged  in  interstate  com- 
merce, which  gave  him  power  to  require  the 
production  of  documentary  evidence,  pro- 
duced documcntaiy  evidence,  were  immune 
from  prosecution  for  conspiracy  in  restraint 
of  trade  in  violation  of  the  Sherman  anti- 
trust act,  under  the  immunity  provisions 
of  the  labor  and  commerce  act,  which  in 
effect  declared  that  documentary  evidence 
produced  pursuant  to  the  requirement)! 
of  the  commissioner  of  corporations  could 
not  he  used  in  any  criminal  prosecution 
against  the  one  bo  producing  such  docu- 
mentary evidence.  O.  J.  C. 
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Tene  proposition  ia  by  no  meani  troe,  that 
he  may  keep  the  protection  from  the  intro- 
duction of  documentary  eridence  tbat  he 
would  have  had  while  he  retuned  it^  after 
the  title  end  pOBMssion  have  gone  to  some- 
one else. 

It  ift  true  that  the  traneler  of  the  hooka 
may  have  been  agiUnst  the  defendant'!  will, 
hut  it  is  compelled  by  the  law  as  a  neces* 
sary  incident  to  the  dietribution  of  bis 
proper^,  not  in  order  to  obtain  criminal 
evidence  against'  him.  Of  course,  a  man 
oannot  protect  his  property  from  being  used 
to  pay  his  debts  hy  attaching  to  it  a  dis- 
closure of  erime.  If  the  documentary  con- 
fession come  to  a  third  hand  of  jo  m  tuttu, 
as  this  did»  the  use  of  it  ia  court  does  not 
compel  the  defendant  to  be  a  witness 
against  hlmsdf. 

As  to  the  question  of  evidence,  it  is 
enough  to-  say  that  there  was  evidence  tend- 
iog,  as  far  as  it  went,  to  show  that  the 
defendant  foresaw  what  was  coming  and 
attempted  to  save  something  from  the 
wreck.  Tliere  is  no  certificate  that  all  the 
evidence  is  before  us,  and  we  should  not  be 
warranted  in  decluing  as  matter  of  law 
tbat  the  government  did  not  make  out  a 
ease.  See  Seigel  v.  Cartel.  80  C.  C  A.  S12, 
164  Fed.  691. 

Judgment  afBnned. 


WASHINOTOK  SVPREME  OOCBT. 
L.  C.  DEATON,  Respt., 

V. 

ROBERT  ABRAMS  et  al..  Appts. 

(60  Wash.  1,  110  Fac.  61S,) 

'  Swvant  —  asaumptlon  of  risk  —  wof>d 
yard. 

1.  An  experienced  employee  in  a  wood 
yard  assumes  the  risk  of  injury  from  the 

JVote.  —  Seivant'B  assumption  of  risk  of 
Oanger  from  fall  of  pOea  or  ataclea 
of  material. 

It  Is  a  general  rule  that  servants  whoae 
place  of  work  is  in  close  proximity  to  stacks 
of  material,  such  as  lAmber,  sacks  of  ce- 
ment, flour  and  other  material,  will  he  held 
to  assume  the  risk  of  the  fait  of  such  ma- 
terials, where  there  is  no  concealed  danger 
and  the  only  risk  of  injury  is  that  caused 
b^the  operation  of  the  natural  law  of  grav- 

Arkansas  Cotton  Oil  Co.  v.  Carr,  8S  Ark. 
SO,  115  S.  W.  925  (sacks  of  cotton  seed 
meal  piled  in  ordinary  manner) ;  Brooks 
V.  W.  T.  Joyce  Co.  127  Iowa,  266,  103  N.  W. 
91,  16  Am.  K^.  Rep.  78  (lumber  piled  in 
n^Ugent  manner) ;  Langlois  v.  Maine  C. 
R.  Co.  84  Me.  361.  24  Atl.  804  (lumber  fell 
through  fault  of  plaintiff  or  eoranployee); 
Hale  V.  Wayside  Knitting  Co.  S9  App.  Div. 
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fall  of  piles  of  wood  which  are  too  high 
to  be  sale. 

Same  —  error  of  Judgment  —  liability. 

2.  A  master  is  not  liable  tor  injury  to 
an  employee  engaged  in  sawing  wood,  by  the 
fall  of  a  pile  18  feet  high,  where  the  saw 
was  set  20  feet  from  the  pile,  since  the  ac- 
cident was  due  to  an  error  of  judgment 
in  a  mere  detail  of  the  work,  and  the  mas- 
ter was  not  required  to  anticipate  danger 
to  men  at  work  at  a  saw  placed  tbat  dia- 
tance  fnmi  the  pile. 

(Fullerton.  J.,  dissents.); 

(September  3.  ISIO.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
lied to  have  been  caused  by  defendants' 
negligence.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  W.  H.  Beatty.  and  Hartlnga  * 
Stedman.  for  appellants: 

Where  the  daI^^  of  the  employees  posi- 
tion was  alike  open  and  obvious  to  the  em- 
ployer and  the  employee,  and  the  employee 
knew  of  the  danger,  or,  by  the  exercise  of 
reasonable  care  or  caution  could  have 
known  of  it,  the  master  is  not  liable  for 
any  injury  resulting  from  such  danger. 

Ford  V.  Heffernan  Engine  Works,  48 
Wash.  315.  03  Pae.  417;  Tbam  v.  J.  T. 
Steeb  Shipping  Co.  30  Wash.  271,  81  Pae. 
711,  18  Am.  Neg.  Rep.  659;  And«*son  v. 
Inland  Teleph.  &  Teleg.  Co.  19  Wash.  576, 
41  LJKA.  410.  63  Pac.  667;  Miller  v.  Moran 
Bros.  Co.  39  Waab.  631,  1  LJUA.{N.8.) 
283.  100  Am.  St.  Rep.  917,  81  Pac  1089; 
Olson  V.  McMurray  Cedar  Lumber  Co.  9 
Wash.  600,  37  Pac  679;  Week  v.  Fremont 
MiU  Co.  3  Wash.  629,  20  Pac.  215. . 
Defendants  had  a  right  to  suppose  that 

396,  69  N.  Y.  Supp.  404  (negligence  of  fel- 
low servant  in  piling  cloth  too  near  sewing 
machine  where  plaintiff  worked) ;  Pure  v. 
Naughton,  63  App.  DIv.  377,  71  K.  T.  Supp. 
503  (dan^r  of  piles  of  sacks  of  cement 
falling  while  plaintiff  was  removing  some 
bags);  Cato  v.  St.  Louis  Southwffl&rn  R. 
Co.  —  Tex.  Civ.  App.  — ,  119  S.  W.  132 
(fall  of  pile  of  timoer) ;  Vernon  Cotton 
Oil  Co.  V.  Catron,  —  Tex.  Civ.  App.  — ,  137 
S.  W.  404  (pile  of  cotton  seed) ;  Samardege 
V.  Hurlev-Mason  Co.  72  Wash.  460,  ISO  Pac 
765  (fall  of  pile  of  baj^s  of  cement  10  or  11 
feet  high) ;  Brown  v.  Oonners.  149  Wis.  403, 
135  N.  W.  857;  Baetz  v.  Valentine-Clark 
Co.  162  Wis.  494,  140  N.  W.  54  (taking 
cedar  poles  from  a  pile  16  feet  hi^h). 

So,  m  Lewis  V.  Kollcr  &  Smith,  186  Fed. 
403,  it  was  held  that  there  could  be  no  re- 
covery for  injury  caused  to  an  experienced 
carpenter  and  joiner  who  was  injured  while 
puling  along  cm  a  floor  &^  of  goods  one 
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plmintiff  would  be  alert  and  obaerre  tbat 
diligence  to  detect  and  avoid  danger  whicb 
a  man  of  ordinary  prudence  would  exercise 
for  sclf-preserration  under  like  conditionB. 

Hoseth  V.  Preston  Mill  Co.  49  Wash. 
A82,  9S  Pac.  423;  Bailey  T.  Mukilteo  Lum- 
ber Co.  44  Wasn.  681,  87  Pac.  819;  Hogg  v. 
Standard  Lumber  Co.  52  Wash.  8,  100  Pac. 
151;  Nordstrom  T.  Spokane  &  I.  E.  R.  Co. 
55  Wash.  621,  25  L.R.A.(N.S.)  364,  104 
Pao.  809;  Vianello  t.  Washington  Iron 
Works  Co.  65  Wash.  562,  104  Pac.  784; 
Decker  t.  Stimson  Mill  Co.  31  Wash.  622, 
72  Pac.  98,  14  Am.  Neg.  Rep.  226;  Bulli- 
vant  T.  Spokane,  14  Wash.  577,  45  Pac  42; 
Jeunings  v.  Tacoma  E.  ft  Motor  Co.  7 


Wash.  275,  34  Pac.  037;  Brown  r.  Tabor 
Mill  Co.  22  Wash.  317,  80  Pac.  1128; 
Thomp.  Neg.  §  4083. 

Where  the  facts  iq  a  given  case  are  such 
that  all  reasonable  men  must  draw  the 
same  conclpsion,  then  the  question  of  n^Ii* 
gence  or  of  assumed  risk  is  for  tbe  court 
to  determine. 

Woolf  V.  Washington  R.  ft  Nav.  Co.  37 
Wash.  507,  79  Pac.  997;  2  Thomp.  Neg. 
§§  ]236,  1237;  Jennings  T.  Tacoma  R.  & 
Motor  Co.  7  Wash.  276,  34  Pac.  937 ;  Deck- 
er V.  Stimson  Mill  Co.  31  Wash.  527,  72 
Pac.  98,  14  Am.  Neg.  Rep.  225;  Hoffman 
T.  American  Foundry  Co.  18  Wash.  287, 
61  Pac.  385;  Or^on  R.  ft  Nav.  Co.  v.  Egley, 


piled  above  another,  where  there  was  no 
evidence  that  the  cases  did  not  fit  flat  on 
each  other,  and  there  was  no  evidence  of  any 
obstruction  on  the  floor. 

And  in  Sutherland  v.  Garretson-Greason 
Lumber  Co.  149  Mo.  App.  338,  130  S.  W. 
40,  it  was  held  that  there  could  be  no  re- 
covery for  injuries  to  a  servaiit  caused  by 
the  falling  of  a  pile  of  lumber  due  to  the 
n^ligence  of  fellow  servants  either  in  piling 
the  same  or  in  attempting  to  move  it. 
There  was  nothing  to  show  any  negligence 
on  the  part  of  the  master. 

In  a  number  of  the  above  cases,  in  which 
tbe  servant  was  held  to  have  assumed  the 
risk,  the  danger  was  due  to  the  fact  that 
the  condition  of  the  place  of  work  was  con- 
■tantly  changing,  because  the  servuit  was 
engaged  in  piling  up  tiie  materials  or  in 
removing  them. 

Thus,  in  Brown  v.  Conners,  149  Wis.  403, 
135  N.  W.  867,  it  was  held  that  the  serv- 
ant assumed  the  risk  of  the  fall  of  piles 
of  sheet  steel  which  he  was  assisting  to 
unload  from  a  vessel,  since  the  danger  was 
due  to  tbe  constant  changing  of  the  place 
of  work. 

And  in  Bradley  v.  James  H.  Forbes  Tea 
ft  Coffee  Co.  213  Mo.  320.  Ill  S.  W.  919, 
it  was  held  that  where  a  servant's  injury 
was  due  entirely  to  the  manner  in  which 
he  and  his  fellow  servants  removed  stacks 
of  coffee  from  a  large  pile,  there  could  be 
no  recovery,  for  in  bucd  a  case  he  would 
be  deemed  to  have  assumed  the  risk.  The 
court  further  said  that  in  this  case  there 
was  no  negligence  upon  the  part  of  the 
master. 

But  if  there  is  some  concealed  danger, 
SDch  as  negligence  in  the  piling  of  the  ma- 
terial or  an  insufficient  foundation,  of  which 
the  servant  is  unaware,  then,  under  the 
general  rules  of  master  and  servant,  he 
will  not  be  held  to  have  assumed  the  risk. 

Peter  ft  H.  Steam  Stone  Works  v.  Oi^n. 
25  Ey.  Sep.  948,  78  S.  W.  844  (pile  of 
stones  on  soft  ground) ;  Weinert  v.  Mer- 
chants* ft  S.  Warehouse  Co.  127  App.  Dtv. 
826,  112  N.  Y.  Supp.  123  (fall  of  sacks  of 
flour  in  warehouse;  foreman  knew  it  was 
dangerous,  but  did  not  warn  plaintiff) ; 
Zintek  v.  Stimson  Mill  Co.  8  Wash.  178, 
S2  l^Bc  907,  83  Pac.  1056,  seocmd  appeal,  0 
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Wash.  395,  37  Pac.  340  (lumber  negligently 
piled);  Scieczinski  v.  Filer  ft  S.  Co.  147 
Wis.  633,  133  N.  W.  641  (bricks  piled  too 
high  near  where  plaintiff  had  to  work). 

So,  in  Standard  Forging  Co.  v.  Saffel,  — 
Ind.  — ,  06  N.  E.  321,  it  was  held  that  the 
master  would  be  liable  for  injuries  to  an 
ignorant  workman  who  was  directed  by  the 
foreman  to  dig  a  deep  hole  in  close  prox- 
imity to  a  high  and  heaw  pile  of  iron  bars. 

And  in  Rigsby  v.  Oil  ^ell  Supply  Co.  130 
Mo.  App.  128,  108  S.  W.  1128,  it  was  held 
that  a  master  was  guilty  of  negligence  in 
piling  lumber  in  high  piles  and  so  inse- 
curely fastened  as  to  be  likely  to  fall  and 
injure  servants  required  to  work  near  by. 

Where  the  plaintiff,  who  had  been  em- 
ployed for  two  days  in  general  work  about 
defendant's  lumber  yard,  was  sent,  without 
any  instruction  as  to  the  dangers  incident 
to  the  work,  to  assist  in  piling  lumber 
from  a  wagon  between  two  standing  lum- 
ber piles,  one  of  which  fell  injuring  plain- 
tiff, and  it  was  shown  that  the  pile  which 
fell  had  not  been  piled  in  the  usual  manner 
adopted  by  lumbermen,  it  cannot  be  said 
that,  to  the  plaintiff,  unacquainted  with  the 
business,  the  danger  was  obvitras;  and  a 
nonsuit  upon  that  ground  is  set  aside. 
Floerseh  v.  Donnell,  77  N.  J.  L.  772,  73  Atl. 
490. 

An  employee  in  a  knitting  factory  can 
rely  upon  the  assurance  of  the  superintend- 
ent that  there  is  no  danger  in  a  pile  of 
cloth  falling,  or  that  the  danger  therefrom 
will  be  removed.  Stephens  v.  Hudson  Val- 
ley Knitting  Co.  89  Hun,  876,  23  N.  Y. 
Supp.  666. 

A  laborer,  while  proceeding  to  his  work 
under  docks  upon  which  lumber  is  piled, 
does  not  assume  the  risk  of  danger  from 
their  falling  by  failure  to  inspect  the  same 
before  going  to  work.  Dumas  v.  Walville 
Lumber  Co.  64  Wash.  381,  116  Pac.  1091. 

In  Bryant  Lumber  Co.  v.  Stastnev,  87 
Ark.  321.  112  S.  W.  740,  it  was  held  that 
a  master  was  liable  for  injuries  to  a  sarv< 
ant  received  while  obeying  the  instructions 
of  a  foreman  to  go  from  one  place  of  work 
to  another,  which  way  led  him  over  a  pile 
of  lumber,  which,  due  to  defective  piling, 
fell  while  the  plaintiff  was  upon  it. 

W.  M.  Q. 
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2  Wash.  40S.  26  Am.  St.  Rep.  860,  20  Pac.  r 
973. 

Mr.  B.  Swecncr  for  respondent. 

Ghadwlckf  J.,  deliTered  the  opinion  of 
the  court: 

Defendants  were  the  owners  of  a  wood 
fsri  located  on  the  shoreR  of  Lake  Union, 
where  they  were  engaged  in  convertiDg  the 
mill  wood  coming  from  the  Edgewater  Lum- 
ber Company  into  stove  lengths.  In  the 
yard  at  the  time  of  the  injury  complained  of 
there  were  two  long  rides  of  wood,  each 
frtHD  60  to  76  feet  long.  The  one  being  next 
to  a  barbed-wire  fence  skirting  the  railroad 
right  of  way  was,  according  to  the  evidence 
of  plaintiff,  18  feet  high,  and  in  the  judg- 
ment of  his  other  witnesses  16  to  18  feet 
high.  The  other  paralleled  the  first  pile  at 
a  distance  of  about  2  feet,  and,  according  to 
the  testimony  of  at  least  one  witness,  these 
piles  in  some  degree  suj^rted  each  other. 
The  second  pile  was  about  half  the  height 
of  the  first  pile.  The  wood  had  been  cuit 
into  4-foot  lengths  at  the  sawmill,  and  had 
been  hauled  by  defendants*  teams  and  piled 
more  than  a  year  before  the  accident,  dur- 
ing which  time  plaintiff  had  been  in  the  em-  f 
ploy  of  the  defendants.  During  a  part  of , 
the  time,  and  at  and  before  the  accident 
complained  of,  plaintiff  was  the  sawyer 
having  charge  of  the  saw,  and  in  the  ab- 
sence of  Richard  Abrams,  one  of  the  de- 
fendants, seemed  to  have  charge  of  the  yard 
and  the  men,  although  be  testified  that  he 
gave  no  orders  unless  directed  by  Mr. 
Ahrams.  The  saw,  which  was  operated  by 
a  gasolene  engine,  was  moved  from  one 
place  to  another  abmit  the  yard.  On  the 
evening  before  the  accident  occurred,  the 
crew  was  engaged  in  sawing  wood  in  the 
dry  kiln.  Having  used  up  the  dry  wood, 
plaintiff  was  directed  to  move  the  saw  out 
into  the  yard  and  saw  off  of  the  lower  of 
the  two  piles  hereinbefore  referred  to.  The 
saw  was  moved  out  into  tlie  yard  and 
placed  at  a  point,  according  to  plaintifTe 
evidence,  about  20  feet  from  the  higher 
pile.  Other  witnesses  fixed  the  distance  at 
ahout  IS  feet,  and  it  is  more  likely  that 
they  are  correct  in  their  judgment  than  is 
plaintiff.  The  crew  began  sawing  the  first 
thing  in  the  morning,  plaintiff  being  at  the 
platform  and  propelling  the  carriage.  They 
had  been  at  work  about  fifteen  or  twenty 
minates  when  the  high  pile  fell  its  full 
Imgth.  Some  of  the  wood  struck  the  first 
bearer  or  pass<T,  knocking  him  down  and 
against  plaintiff,  so  that  plaintiff  fell  over 
the  carriage  and  onto  the  saw,  receiving 
the  injuries  of  which  he  complains.  Plain- 
tiff b^an  an  action  in  the  court  below,  and 
from  a  Judgment  in  his  favor  defenduits 
have  appealed. 
47  L£Jk.(N.S.) 


Two  elements  of  negligence  were  set  up 
in  the  pleadings, — the  incompetence  of  a 
fellow  servant  and  negligence  in  piling 
the  wood  to  an  extreme  height  upon  slop- 
ing ground.  The  first  ground  of  n^ligenn 
was  practically  aband<med  oa  the  trial, 
leaving  only  the  question:  Did  respondent 
assume  the  risk  of  his  employmentt  Ko 
defect  in  piling  is  shown  except  in  the 
height  of  tne  pile.  In  passing  upon  •  mo- 
tion for  a  nonsuit  made  during  the  progress 
of  the  trial,  the  judge  who  toied  the  case 
said :  "Kow,  the  only  evidence  of  negligence 
with  respect  to  the  piling  of  this  slab  wood 
ia  as  to  the  height  of  the  pile,  as  counsel 
has  stated.  I  do  not  believe  it  will  be  con- 
tended that  the  evidence  shows  any  negli- 
gence with  respect  to  the  pite  of  wood,  un- 
less the  height  of  the  pile  constituted  negli- 
gence in  the  piling  of  it.  Now,  if  the  ap- 
pellants were  negligent  in  piling  the  wood 
in  that  way,  they  would  not  be  liable  if  the 
plaintiff  appreciates  the  fact  that  it  was 
piled  too  high,  and  the  danger  incident  to 
the  piling  <^  it  In  that  way.  Whether  he 
assumed  the  risK  is  a  question  of  fact. 
Reasonable  minds  may  differ  about  it.  It 
might  be  that  one  man,  from  hia  ignorance 
or  inexperience,  would  not  appredate  the 
danger  to  be  apprehended  from  a  pile  of 
slabs  that  was  piled  higher  than  it  ought 
to  be."  The  trial  judge  then  left  the  ques- 
tion to  the  Jury,  aayingi  "If  n  man  goes 
to  work  in  a  place  of  open  and  manifest 
danger,  if  he  knows  the  danger  attendant 
upon  his  emph^ment,  or  ought  to  know  it 
in  the  exercise  of  reasonable  care  for  his 
own  safety,  if  he  appreciates  the  risks  of 
danger  in  his  position,  or  ought  to  appre- 
ciate them  in  the  exercise  ordinary  care 
and  observation  on  his  part,  he  cannot  re- 
cover even  though  he  may  be  injured  while 
at  work.  Where  the  employer  and  the  em- 
ployee are  on  a  plane  oi  equal  information, 
then  the  employer  cannot  be  held  liable  for 
accidenta  thht  mult  from  the  open  and 
manifest  danger.  If  there  are  dangers  con- 
nected with  an  employment  which  are 
known  to  the  empli^er,  and  not  to  the  em- 
ployee, which  he  does  not  observe,  or  would 
not  see  in  the  exercise  of  ordinary  cu-e. 
it  is  the  duty  of  the  employer  to  inform 
the  emplc^ee  of  these  unseen  dangers, — 
dangers  that  are  not  patent  and  visible. 
6o,  witii  respect  to  this  drfense  of  assump* 
tion  aS  risk,  it  is  for  you  to  inquire  from 
the  evidence  in  this  ease,  In  the  first  place, 
whether  this  rick  of  slabs  was  negligently 
conBtnicted,  whether  it  was  built  unreason- 
ably high  or  unreasonably  unsafe,  and 
whether,  if  bo,  the  plaintiff,  by  reason  of 
his  information  and  experience,  was  aware 
of  the  dangers  tnat  surrounded  him,  and 
want  to  work  with  knowledge  and  uprecia- 
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tion  of  tiiese  dangen,  or  whether  he  ought 
to  hmre  known  about  It  in  the  exerciBe  of 
ordinary  care.  Notwithstanding  tbe  negli- 
gence and  the  danger,  if  the  plaintiff  him- 
self knew  of  it  and  a^ipreciatad  it,  or  ought 
to  have  doae  wo,  and  went  to  work  under 
those  eireamataiiees,  under  the  law  he 
would  be  held  to  an  assumption  of  the  risk, 
ud  he  could  not  rroorer."  We  think  there 
was  no  question  for  Uie  jury.  Respondent 
was  neither  ignorant  nor  inexperienced. 
He  had  worked  about  wood  yards  for  four 
m  Ave  years,  and  in  this  particular  wood 
yard  for  more  than  one  year.  In  the  ab- 
sence of  Abrams  he  was  capable  of  run- 
ning tiie  yard  and  did  so.  He  knew  all 
the  conditiosa;  not  only  the  physical  con- 
ditions, but  Hho^e  attending  his  employ- 
ment. He  knew  that  the  wood  waa  piled 
dangerously  high. 

He  says: 

Q.  I  will  ask  you,  now,  Mr.  Deaton,  is  it 
not  a  fact  that  it  is  dangerous  to  pile  mill 
wood  eighteen  feet  high? 

A.  Certainly  it  is. 

Q.  It  isT 

A,  Yes,  eir. 

Q.  Any  man  ought  to  know  that,  oughtn't 
he,  that  it  is  dangerous  to  pile  it  that  high  I 

A.  That  is  pretty  high, — 18  feet  high  is 
pretty  high. 

Q.  Would  you  say  that  any  man  ought 
to  know  that  waa  too  high  to  pile  woodi 

A.  Yes,  lir;  it  Is  too  high. 

With  this  hia  witnesses  agree.  Hiere  are 
some  things  which  must  be  chained  to  tiie 
common  knowledge  of  all  men.  lliat  a  pile 
of  wood  4  feet  wide  and  18  feet  high  is 
obrioasly  dangerous,  and  that  it  might  fall 
at  any  time^  is  apparent  to  anyone  in  pos- 
session of  bis  faculties.  As  said  in  God- 
dard  Interstate  Teleph.  Oo.  S6  Wash. 
436,  106  Pac.  188 :  "In  this  case  everything 
was  out  in  the  open.''  There  were  no  hid- 
den defects,  and  no  knowledge  was  with- 
held. In  8oderi>urg  t.  Welte,  67  Wash.  281, 
106  Pac.  7fil,  the  following  rules  from  the 
courts  of  oUier  states  were  adopted  by  this 
court:  "In  discussing  the  safe  place  doc- 
trine in  Borden  t.  Daisy  Roller  Mill  Go.  98 
Wis.  407,  67  Am.  St.  Rep.  816.  74  N.  W. 
01,  tbe  court  said:  'la  the  discussion  and 
decision  of  this  case  the  rule  has  been  kept 
elmrly  in  mind  that  a  servant  is  not  ob- 
liged to  search  for  defects  in  instrumentall- 
tiea  furnished  for  hfs  use,  but  may  rely 
<m  tbe  duty  of  tbe  master  to  see  that  they 
are  reasonably  safe;  yet  such  rule  does  not 
militate  at  all  against  that  other  rule,  just 
aa  well  settled  In  the  law  of  negligence,  that 
the  master  may  rely  on  the  duty  of  the 
servant  to  obsenre  iJI  defects  and  dangers 
which  reasonable  attention  to  the  work  in ' 
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hand  will  generally  diselosB  to  a  persoo  of 
ordinary  intelligence  and  experience  in  such 
work.'  In  Illinois  0.  R.  Co.  t.  Sanders,  08 
lU.  App.  117,  the  court  said:  'A  man  cannot 
decline  to  see,  and  tiien  hold  the  master 
liable,  excusing  his  own  negligence  by  say* 
ing  that  he  was  under  no  primary  obliga- 
tion to  investigate.'  In  Evansville  ft  T.  H. 
R.  Co.  V.  Duel,  184  Ind.  156,  33  H.  E.  8SS, 
the  court  said;  *While  the  employee  may 
repoee  confidence  in  the  prudent  and  cau- 
tious adherence  to  duty  by  the  empli^er, 
yet  he  may  not  repose  that  blind  confidence 
in  the  performance  of  the  employer's  duty, 
which  fails  to  observe  the  patent  defects 
which  an  ordinary  observation  of  the  em- 
ployee's duty  would  readily  disclose.'  In 
Chesson  v.  John  L.  Roper  Lumber  Co.  118 
N.  C.  69,  23  S.  E.  926,  the  court  said:  The 
servant  is  culpable  if  he  fail  to  discover 
4uch  a  defect  aa  would  have  been  apparent, 
without  a  thorough  examination,  if  he  had 
used  ordinary  diligence  to  discover  it.'" 
These  rules  are  in  entire  harmony  with  the 
former  decisions  of  this  court.  See  Shore 
V.  SptAane  ft  I.  EJ  R.  Co,  67  Wash.  212, 
106  Pac.  753,  where  the  authorities  are 
collected.  To  which,  may  be  added  Hoseth 
v.  Preston  MiU  Co.  4B  Wash.  682,  96  PaC. 
423;  Hogg  v*.  Standard  Lumber  Co.  62 
Wash.  8,  100  Pac.  151;  Nordstrom  T.  Spo- 
kane &  I.  E.  S.  Co.  55  Wash.  621,  26  IjJEUl. 
(N.S.)  364,  104  Pac.  809;  Anderson  t.  Co- 
lumbia Improv.  Co.  41  Wash.  83,  2  L.RA. 
(N.S.)  840,  82  Pac.  1037,  10  Am.  Neg.  Rep. 
686;  Vianello  t.  Washington  Iron  Works 
Co.  66  Wash.  662,  104  Pac.  7S4.  In  the 
latter  ease  the  court  said:  *^hile  it  is  the 
duty  of  the  master  to  warn  his  employees 
of  dangers  with  which  they  are  surrounded, 
especially  when  they  are  ignorant  thereof, 
and  such  ignorance  la  known  to  the  master, 
it  vfould  be  difficult  to  assume  that  an  em- 
ployee who  had  been  engaged  as  the  re* 
spondent  had  been  for  the  period  of  six 
months  did  not  have  ample  opportunity  for 
observing  all  apparent  dangers  with  which 
he  was  surrounded,  or  that  he  did  not  ob- 
serve the  same,  and  that  the  master  should 
warn  him."  The  consensus  of  these  deei- 
aiona  is  that,  where  the  danger  is  alike 
open  and  obvious  to  the  servant  as  well  as 
the  master,  both  are  upon  an  equality,  and 
the  master  is  not  liable  for  an  injury  re- 
sulting from  a  danger  incident  to  the  em. 
ployment. 

Respondent  relies  upon  the  case  of  Sntek 
V.  Stimson  Mill  Co,  reported  in  6  Wash. 
178,  32  Pac.  997,  S3  Pac.  1066,  and  in  9 
Wash,  at  page  396,  37  Pac.  340.  Thrae 
cases  are  not  in  point.  In  neither  of  them 
was  the  defense  of  assumption  of  risk  set 
up.  In  the  first  report  of  tlie  case  the  only 
question  before  the  court  was  the  question 

Digitized  by  GoOg  Ic  ' 


270 


WASHINGTON  SUPREME  COURT. 


Hat, 


ot  folloir  Berraat  and  cootribatory  negli- 
gence, where  the  fact  was  that  the  lumber 
which  fell  upon  and  killed  Zintek  was  Di- 
ligently piled.  In  the  second  report  it  ie 
said  that  there  was  no  testimony  whatever 
to  show  that  Zintek  had  any  knowledge  as 
to  the  manner  in  which  the  lumber  had  been 
piled,  or  anything  to  call  his  attention  to 
the  defective  condition  of  the  foundation  of 
the  pile  of  lumber.  We  have  not  overlooked 
the  argument  made  in  the  brief  (although 
it  may  be  questioned  whether  the  issue  is 
raised  by  tbe  pleadings)  that  respondent 
was  directed  to  work  at  the  particular 
place  the  saw  was  set,  and  taat  he  did  not 
know  the  danger  and  that  the  employer  did, 
and  ie  therefore  liable.  We  think  the  tes- 
timony will  hardly  bear  out  this  theory. 
It  is  true  that  a  general  direction  was 
given  to  go  out  and  saw  off  of  the  smaller 
lick,  but  there  is  no  testimony  to  show  that 
Abrama  directed  this,,  or  that  it  was  necea- 
aary  to  put  the  saw  in  a  plaoe  of  danger. 
On  the  other  band,  the  saw  was  set  about 
20  feet  from  the  nigh  pile,  to  meet  the  con- 
venience of  the  crew  of  which  he  was  the 
sawyer,  showing  that  the  accident  resulted 
through  an  error  of  judgment  attending  a 
mere  detail  of  the  work,  and  that  it  would 
be  unjust  to  charge  any  of  the  parties  with 
the  anticipation  of  danger  to  life  or  limb, 
for  they  had  assumed  what  would  appear 
to  be  a  reasonably  safe  place  to  work. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed  and  the  cause  re- 
manded, with  instructions  to  enter  a  judg- 
ment of  dismissal. 

Bndkln,  Cfa.  J.,  and  MoniB  and  Gose, 
JJ.,  concur. 

Fnllerton,  J.,  dissenting: 

I  think  the  evidence  juetified  the  verdict. 
I  therefore  dissent  from  the  judgment  or- 
dered. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPKEME  COURT. 

FORDYCB  LUMBER  COMPANY,  Appt., 
v. 

T.  E.  LYNN. 

(—  Ark.  — ,  158  S.  W.  501.) 

Master  and  servant  —  simple  tools  — 
Inspection. 

1.  A  master  is  under  no  obligation  to  in- 


spect strips  of  lumber  or  sticks  furnished 
to  the  operator  of  a  laUi  machine  to  keep 
clear  the  chute  carrying  the  sawdust  from 
the  machine. 

Same  —  assumption  of  risk  —  breaking 

of  stick. 

2.  One  operating  a  lath  machine  assumes 
the  risk  of  injury  from  being  thrown 
against  the  saws  by  the  breaking  of  a  stick 
or  strip  of  lumber  with  which  he  undertakes 
to  clear  the  chute  carrying  the  sawdust 
from  the  machine. 

<May  10,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Dallas  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Reversed. 

Statement  by  Kirby,  J.: 

Appellee  brought  this  suit  against  the 
Fordyce  Lumber  Company  for  damages  for 
personal  injuries  resulting  in  the  loss  of  his 
right  hand,  which  occurred  while  he  was 
unchoking  or  cleaning  out  a  sawdust  box 
or  chute  at  the  lath  machine  at  which  he 
was  employed. 

The  negligence  alleged  was  that  the  lum- 
ber company  had  failed  to  exercise  reason- 
able care  to  furnish  him  a  reasonably  safe 
place  and  reasonably  safe  instrumentalitiea 
with  which  to  perform  his  work,  especially 
that  it  failed  to  exercise  ordinary  care  in 
furnishing  him  a  stick,  not  reasonably  safe 
and  strong,  to  be  used  in  unchoking  said 
lath  machine  when  the  saws  of  same  should 
become  obstructed  by  dust  or  debris,  and 
that,  by  reason  of  said  negligence,  he  re- 
ceived the  injury  complained  of.  The 
answer  denies  any  negligotoe,  and  pleads 
assumption  of  risk  and  contributory  negli- 
gence in  bar  of  the  action. 

Appellee  was  twenty-three  years  old 
when  the  accident  occurred,  and  had  been 
working  for  the  lumber  company  about  nine 
months.  He  first  worked  at  the  lath  ma- 
chine in  catching  stock.  He  also  worked 
putting  slabs  in  the  long  conveyer  chain 
that  runs  out  to  the  fire.  He  was  changed 
from  first  one  place  to  the  other  and 
worked  mostly  at  tying  lath  behind  the 
little  machine,  and  had  worked  at  the  little 
lath  machine,  tying  lath,  before  he  was 
hurt,  about  fifteen  days.  Before  he  be<.'an 
work  at  this  machine  he  was  told  by  the 
foreman  to  go  upstairs  and  tie  lath,  and  be 
particular  to  keep  the  lath  machine  going. 


Note. —  As  to  liability  of  master  for  in- 
juries caused  by  defects  in  simple  tools, 
see  notes  to  Vanderpool  v.  Partridge,  13 
L.Rjl.(N.S.)  668;  Sheridan  v.  Gorham  Mfg. 
Co.  13  LJIJ^.(N.S.)  687;  and  Parker  t. 
47  L.R.A.(N.8.) 


W.  C.  Wood  Lumber  Co.  40  L.R.A.(N.S.) 
8.32.  See  also  Stirling  Coal  &  Coke  Co.  v. 
Fork,  40  LJLA.(N.S.T  837,  and  St  Louis 
ft  S.  F.  R.  Co.  V.  Mayne,  48  LJLA.(N.a) 
646. 
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His  T^nlar  duty  on  the  day  he  was  hurt 
wu  lying  lath.  It  was  the  duty  of  the 
feeder  to  unchoke  the  sawdust  ehute,  and 
of  the  tyer  to  take  the  feeder's  place  and 
keep  the  machine  going  during  his  absence. 
The  machine  at  which  he  was  hurt  was 
ahont  3  feet  long,  and  in  the  middle  of  it 
there  an  three  saws  about  18  inches  in 
diametn  that  run  a  quarter  of  an  inch 
apart,  and  about  an  inch  and  a  quarter  of 
which  project  up  above  the  surface  of  the 
tables  The  feeder  pushes  the  lath  in  the 
saws,  and  tiiey  are  hdd  in  place  by  a  guide 
which  pushes  the  lath,  and  the  grader  then 
takes  the  bundle.  The  saws  are  about  IS 
inches  in  diameter.  The  sawdust  box  was 
on  the  front  ride  of  the  machine  beneath 
the  saws.  The  lath  machine  sometimes 
choked  up.  There  was  a  dust  trough  to  the 
left  of  the  machine.  The  dust  pit  or  box 
was  3  feet  at  the  top  and  0  ini^ies  at  the 
bottom.  To  get  the  sawdust  out  (rf  the  box 
or  receptacle,  you  take  a  stick  8  feet  long 
and  witii  it  you  push  the  sawdust  and  other 
particles  falling  from  the  laths  gradually 
down  to  the  lower  part  of  the  sawdust  re- 
ceptacle. One  man  worked  the  stidc  down 
Iran  above  where  the  sawdust  went  out  of 
the  box,  and  then  a  man  below  the  mill 
floor  woriced  up  towards  him.  The  box 
sometimes  became  choked  for  the  reason 
that  it  was  tapering;  it  was  smaller  at  the 
bottom  tiian  at  the  top.  A  small  piece  of 
lath  would  get  in  the  box  and  the  sawdust 
would  get  in  there  and  choke.  When  the 
sawdust  got  up  to  tiie  saws,  it  would 
smoke. 

Appellee  was  ftwding  the  machine  when 
lie  was  hurt,  the  regular  feeder  having  gone 
over  to  the  stor^  ud  had  run  about  ^ree 
bundles  throngh  it.  His  brother  was  ty- 
ing and  grading  also.  When  he  was  injured 
he  was  oaehdciag  the  lath  machine,  and  de- 
scribed the  occurrenoe  as  follows:  "In  un- 
ehfdcing  the  machine,  I  todc  a  stidc  about 
8  feet  long  and  worked  it  down  to  where  I 
supposed  was  the  bottom  fif  the  pit  where 
the  narrow  part  came  in.  I  would  have  to 
put  my  weight  on  the  stick  and  work  it 
gradually.  When  I  bad  worked  the  stick 
to  the  bottom,  another  man  wwlud  up  to  it 
fran  beneath,  and  sometimes  the  sawdust 
would  slip  down  6  or  6  inches  and  hang 
again.  I  ttiink  about  the  time  the  stidt 
atmek  the  bottom  it  overbalanced  me  and 
X  sbuck  the  saw.  Hie  saws  were  right  in 
fnmt  of  me.  Anotha  time  I  was  working 
the  stick  down  there  was  a  hole  in  the  floor 
beaide  the  man  where  I  was  working.  The 
pit  that  received  the  sawdust  was  between 
me  and  the  saws.  I  had  to  lean  ov«  in 
order  to  work  the  stidc  down.  The  trough 
or  sawdust  pit  was  to  my  right  and  I  stood 
ia  front  of  the  maehins.  My  right  hand 
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was  next  to  the  machine.  I  was  unchoking 
it  and  the  sawdust  pit  in  front  of  me.  I 
could  not  push  the  stick  throiq^h  the  saw- 
dust without  working  it  in  the  manner  just 
stated.  The  teeth  of  tlie  saw  which  hurt 
me  were  about  li  inches  long.  I  did  not 
shut  the  machine  down  when  I  began  to 
unchoke  the  sawdust  spout.  It  had  never 
been  the  custom  to  do  this.  I  had  never 
seen  anybody  else  shut  it  down.  The  three 
saws  were  located  about  6i  or  8}  inches 
from  the  edge  of  the  table.  The  table 
through  which  the  saws  ran  was  a  flat  one, 
and  had  an  apron  attached  to  it.  The 
apron  was  iron.  While  I  was  working  the 
stick  down,  it  broke  in  two  as  I  was  lean- 
ing  forward.  My  right  band  went  into  the 
saws.  It  went  under  the  table  and  came  in 
contact  with  the  saw,  I  received  a  cut  on 
my  hand  and  had  the  hide  ol  this  flnger 
knocked  off.  My  right  hand  was  cut  so 
badly  that  nothing  but  the  little  finger  was 
left.  It  is  cut  off  just  above  Uie  thumb  and 
cut  right  straight  across  down  to  the  root 
of  the  little  flnger.  All  of  tiie  fingers  and 
the  thiimb,  except  my  little  flnger,  are  gone. 
The  little  flnger  is  perfectly  stiff.  I  got  the 
stick  I  was  uaing  near  the  end  of  the  stair- 
way  tliat  goes  up  in  the  room.  Mr.  Wells 
had  put  the  stick  there.  There  were  six  or 
eight  sticks  in  the  pile  piled  up  near  the 
steps  of  the  fire  room,  and  I  went  around 
about  8  feet  from  where  I  was  and  pidud 
one  up.  I  could  have  picked  up  any  stick 
I  might  have  selected.  I  didnt  look  at  the 
stick." 

Witness's  brother  went  down  below  and 
was  working  from  the  bottom  with  a  stick 
up  the  chute,  and  pulled  out  a  piece  of  tiie 
stick  that  broke  off  when  appellee  was  using 
It  from  above.  He  said  thi,  stick  was  cross- 
grained  and  broke  in  two  and  split  diagon- 
ally about  Si  Inches  at  the  point  of  break- 
ing. The  sticks  were  about  6  feet  long  and 
about  an  inch  square,  with  one  end  some- 
what sharpened.  They  had  been  taken  off 
the  slasher  saws,  and  It  seems  as  though 
no  special  effort  was  made  to  furnish  any 
particular  grade  of  stidC  for  the  purpose. 
Another  witness  testifled  that  what  was 
meant  by  the  grain  in  lumber  was  the 
stripes  that  run  lengthwise  in  a  stidc.  The 
grain  runs  lengtliwise  usually,  and  it  is  not 
true  that  it  will  break  in  two  on  account  of 
the  erossgrain  In  handling  it  unless  it  is 
rotten. 

The  court  instructed  the  jury,  which  re- 
turned a  verdict  against  the  lumber  com- 
pany, and  from  the  judgment  thereon  it  ap- 
pealed. 

Mr.  T.  D.  Wynne,  tor  appellant: 
The  rule  of  law  tiiat  It  is  the  duty  of  the 
master  to  esercise  ordinary  care  to  provide 
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the  Hrrant  reasonably  gale  appliaacee  for 
the  performance  of  hia  -work,  and  to  exer- 
eUe  ordinary  care  to  inspect  the  same,  can 
bare  no  application  to  the  facts  of  the  case 
«t  bar. 

1  Labatt.  Mast,  ft  Serr.  {  164,  p.  331;  4 
Thomp.  Neg.  2d  ed.  9  4708;  St.  Louis  ft  S. 
F.  R.  Co.  V.  Kelton,  66  Ark.  484,  18  S.  W. 
933;  Marcum  v.  Three  States  Lumber  Co. 
88  Ark.  36,  113  S.  W.  357 ;  Oulf,  C.  ft  S.  F. 
R.  Co.  V.  Larkin,  98  Tex.  229.  1  L.R.A. 
(N.8.)  g44,  82  S.  W.  1026;  Masich  t. 
American  Smelting  ft.Ref.  Co.  44  Mont.  36, 
118  Pac.  764,  2  N.  C.  C.  A.  101 ;  Longpre  t. 
Big  Blaekfoot  MUl.  Co.  38  Mont.  99,  99 
Pae.  131 ;  Olson  t.  Dohcrty  Lumber  Co.  102 
WU.  264,  78  N.  W.  672;  Miller  v.  Erie  R. 
Cow  21  App.  DiT.  46,  47  N.  Y.  Supp.  285; 
Marsh  t.  Chickering,  101  N.  Y.  396,  6  N.  E. 
66;  Qamett  Phenix  Bridge  Co.  98  Fed. 
192;  Burlington  ft  C.  R.  Co.  t.  Liefa^  17 
Colo.  290,  29  Pao.  176;  Holt  T.  Chicago,  M. 
A  St  P.  R.  Co.  94  Wis.  696,  69  N.  W.  352; 
Golden  t.  Ell'is.  104  Me.  177,  71  Atl.  649; 
Webster  Mfg.  Co.  t.  Nisbett,  20S  III.  273,  68 
N.  E.  936;  Koschman  t.  Ash,  98  Minn.  312, 
116  Am.  St  Rep.  373,  108  N.  W.  514; 
Wachsmuth  Shaw  Electric  Crane  Co.  118 
Mich.  276,  76  N.  W.  497. 

Plaintiff's  injuries  resulted  proximately 
from  risks,  dangers,  and  hazards  which  he 
assumed  as  a  matter  of  law. 

2  Labatt,  Mast  ft  8.  §  603,  p.  1743;  4 
Thomp.  Neg.  2d  ed.  §§  4708,  4616;  Fordyce 
T.  Stafford,  57  Ark.  506,  22  S.  W.  161;  St 
Louis,  L  M.  ft  S.  R.  Co.  t.  Goins,  90  Ark. 
892.  119  S.  W.  277;  Holt  v.  Chicago,  M.  ft 
St  F.  R.  Co.  94  Wis.  096,  69  N.  W.  352; 
Rawlcy  Colliau,  90  Mich.  31,  61  N.  W. 
350;  Maloney  t.  United  States  Rubber  Co. 
160  Mass.  847,  47  N.  E.  1012;  Borden  t. 
Daisy  Roller  MUl  Co.  98  Wis.  407,  67  Am. 
St  Rep.  816,  74  N.  W.  91;  Golden  v.  Ellis, 
104  Me.  177,  71  Atl.  849;  Deering  v.  Can- 
field  ft  W.  Co.  126  Mich.  373,  85  N.  W.  874; 
Houston  ft  T.  C.  R.  Co.  y.  Martin,  21  Tex. 
Civ,  App.  207,  51  S.  W.  641. 

Plaintiff  contributed  to  his  injuries  by 
his  own  negligence, 

Henry  Wrape  Co.  t.  Huddleaton,  66  Ark. 
239,  60  S.  W.  462;  St.  Louis,  I.  M.  ft  S.  R. 
Co.  T.  Goins,  90  Ark.  392,  119  S.  W.  277. 

It  was  incumbent  upon  appellee  to  show 
by  affirmative  proof  that  a  stick  with  a 
erossgrafn  was  not  reasonably  fit  for  the 
use  to  which  it  was  put  The  mere  fact 
that  the  stick  broke  will  not  raise  a  pre- 
snmptioa  of  negligence. 

Chicago  Mill  ft  Lumbrr  Co.  t.  Coopnr,  On 
Ark.  831,  119  S.  W.  072;  Arkansas  Cotton 
Oil  Co.  T.  Carr,  80  Ark.  52,  116  S.  W.  925. 

Messrs.  Powell  A  Taylor  for  appellee. 
47  LJl.A.{N^.) 


Kirby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  for  appellant  that  the  rule 
of  law  devolving  the  duty  upon  the  master 
to  exercise  ordinary  care  to  provide  the 
servant  with  reasonably  safe  instruments 
and  appliances  for  the  performance  of  hia 
work,  and  to  exercise  ordinary  care  in  the 
inspection  thereof,  has  no  application  to 
the  facts  of  this  case,  which  it  is  insisted 
comes  within  the  exception  to  the  rule  re- 
lating to  simple  tools  and  appliances,  and 
that  the  court  should  have  directed  a 
verdict  in  its  favor. 

The  instrument  complained  of  in  this  in- 
stance was  a  common  ordinary  stick  or 
strip  about  6  feet  long  aAd  1  inch  square 
pointed  at  the  end,  and  its  structure  and 
grain  were  obvious  and  as  easily  compre- 
hended by  the  servant  as  the  master,  and 
by  one  man  as  another.  The  sUeka  were 
not  manufactured  for  the  particular  use, 
except  the  sharpening  at  one  end,  and 
were  selected  from  another  departnwnt  of 
the  mill  on  account  of  their  length  and  aise 
adapting  them  to  the  use  to  which  tiicgr 
were  put  There  was  no  dangerous  ma- 
chinery in  tlie  chute,  in  the  cleaning  out 
and  unchoking  of  which  the  sticks  were  to 
be  used,  with  which  the  person  using  it 
could  come  in  contact,  and  the  sticks  irare 
not  expected  to  last  permanently  or  long^ 
and  were  likely  to  be  bn^n  or  split  ai^ 
destroyed  in  the  using,  as  was  apparent 
from  the  number  supplied.  Appellee  acted 
upon  bis  own  initiative  and  witlumt  direc- 
tion from  anyone,  and  could  consume  as 
much  time  in  unchoking  the  sawdust  chute 
as  was  necessary  without  hurry  or  hastSb 
and,  when  the  chute  choked  np,  walked 
around  the  machine  to  where  ttie  pile  of 
sticks  lay,  some  6  or  8  feet  away,  and 
picked  up  one  of  them  for  that  purpoae. 
while  his  brother  went  downstairs  to  as- 
sist from  below.  The  stidc  was  an  Instru- 
.ment  or  appliance  as  simple  aa  any  that 
can  be  used  in  the  performance  of  any  kind 
of  work. 

Thompson  on  Negligence  says  (vol.  4,  { 
4708,  2d  ed.) :  "A  servant  assumes  the 
risks  of  injuries  from  simple  and  ordinary 
appliances  and  methods,  the  nature  of 
which  he  understands,  or  which  is  eaaily 
understood.  It  is  a  part  of  this  doctrine 
that  the  duty  of  inspection  by  an  employer 
of  the  appliances  used  by  his  employeea 
does  not  extend  to  the  small  and  common 
tools  of  everyday  use,  of  the  fitness  of  which 
the  employees  using  them  may  reasonably 
Ic  supposed  to  be  competent  judges." 

In  Laliatt  on  Master  ft  Servant,  vol.  1,  | 
154,  p.  331,  it  is  said:  "The  du^  of  in- 
spection docs  not  extend  to  the  smalt  and 
common  tools  in  everyday  use,  of  the  flV 
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nesB  for  use  of  which  the  ^ployees  luing 
them  may  reasonably  be  suppowd  to  be 
competent  judges." 

Id  Masich  t.  American  Smelting  ft  Ref. 
Co.  44  Mont.  36,  118  Pac.  764,  2  N.  C.  0.  A. 
101,  a  case  where  the  plaintiff  was  injured 
by  getting  his  band  caught  between  rollers 
in  a  rock  crusher  about  which  he  had  been 
employed  for  some  time,  and  his  work  re- 
quired him  to  shoTel  ore  Into  the  breakers, 
and,  when  a  rock  became  lodged  in  the 
crushers  or  rollers,  to  push  it  through  with 
a  stick,  for  which  purpose  the  company 
furnished  sticks  cut  from  rough  pine 
boards.  While  attempting  to  push  some 
rock  through  the  rollers  with  a  pine  stick 
3  feet  long,  1  inch  wide,  and  haU  an  inch 
thick,  bis  hand  and  arm  were  drawn  be- 
tw'een  the  rollers  and  crushed.  It  was  al- 
leged that  the  smelting  company  was  n^- 
ligent  in  furnishing  him  a  defective  stick, 
tlie  surface  of  which  was  rough  and  splin- 
tered at  the  point  wbere  plaintiff  took  hold 
of  it,  and  that,  by  reason  of  its  condition, 
his  glove  on  his  right  hand  became  fastened 
to  the  stick  and  was  held  by  it  so  that  he 
could  not  withdraw  his  hand  from  the 
glove  or  turn  the  stick  loose,  by  reason  of 
which  his  hand  and  arm  were  drawn  be- 
tween the  rollers  and  crushed.  The  court 
held  that  the  stick  was  a  simple  appliance, 
and  that  no  negligence  could  be  imputed  to 
the  master  for  the  failure  to  inspect  it, 
and  quoted,  in  support  of  the  decision,  from 
the  opinion  in  Longpre  v.  Blackfoot  Mill. 
Co.  88  Mont.  99,  96  Pac.  131,  as  follows: 
"Among  the  particular  duties  incumbent 
upon  him  [the  master]*  is  that  of  inspection 
of  the  machinery  and  appliances  to  discover 
defects  in  them,  both  at  the  time  of 
furnishing  them  and  during  the  course  of  the 
employment,  for  this  is  the  only  means  by 
which  he  may  guard  the  safety  of  thoae  em- 
ployed by  him  in  the  use  of  tiiem.  .  .  . 
But  it  is  not  always  absolute.  It  is  not  the 
duty  of  a  railroad  company  or  other  per- 
sons engaged  in  great  industrial  enterprises 
to  inspect,  much  leas  to  test,  every  tool  or 
appliance  put  into  the  bands  of  an  em- 
ployee. This  duty  arises  only  when  the  ap- 
pliance is  of  such  a  character  that  a  man 
of  ordinary  prudence  would,  under  the 
same  circumstances,  make  an  inspection  as 
a  precaution  against  injury  to  his  servant. 
The  master  is  not  required  to  inspect  sim- 
ple appliances,  such  as  hammerB,  saws, 
spades,  hoes,  lanterns,  push  sticks,  and  the 
like,  the  character  and  use  of  which  are 
understood  by  all  alike,  A  tool  of  this 
class  is  so  simple  in  its  constVuction,  and 
so  well  understood  by  men  of  ordinary  in- 
telligence, that  it  would  seem  absurd  to 
lay  that  the  master  should  make  a  care- 
ful inspection  of  it  before  he  eommita  it  to 
47  L^^.(N.8.) 


the  hands  of  bis  servant,  who  has  the  same 
capacity  to  understand  its  character  and 
uses  that  be  himself  has."  Continuing,  it 
said:  "The  cases  cited  and  relied  upon  by 
this  court  in  the  Longpre  Case  above  fairly 
illustrate  the  exception  to  the  rule  which 
requires  that  the  master  shall  inspect  the 
appliances  which  he  furnishes  to  his  serv- 
ant. So  long  as  It  is  the  rule  of  law  that 
a  master  is  relieved  from  the  duty  of  in- 
specting simple  tools  and  appliances,  and 
that  burden  is  imposed  upon  the  servant, 
the  rule  must  be  susceptible  of  application, 
or  it  becomes  a  protection  to  the  master  in 
theory  only,  and  is  without  practical  value, 
.  .  .  The  complete  description  of  this 
instrument  as  given  in  the  record  is  a  pine 
stick  3  feet  long,  an  inch  wide,  and  half  an 
inch  thick.  If  it  was  not  a  simple  tool  or 
appliance,  then  we  are  unable  to  imagine 
what  application  the  term  'simple'  can 
have  when  used  to  characterize  the  instru- 
mentalities of  any  occupation." 

In  Gulf,  C.  ft  F.  R.  Co.  v.  Larkin,  98  Tex. 
225,  1  L.RJl.(N.B.)  944,  82  8.  W.  1026,  a 
case  where  a  brakeman  complained  of  the 
railroad's  failure  to  inspect  a  lantern  fur- 
nished him,  which,  by  reason  of  some  de- 
fect not  pat^t  to  ordinary  observation,  ex- 
ploded and  injured  him,  the  court  said: 
"It  is  not  the  duty  of  a  railroad  company 
to  inspect  every  implement  or  tool  that  it 
furnishes  to  its  employees;  .  .  .  that 
duty  arises  whenever-  the  machinery  or 
implement  is  of  such  character  that  a 
man  of  ordinary  prudence  would,  under 
the  same  circumstances,  inspect  the  ma- 
chinery or  implement  as  a  precaution 
against  injury  to  the  servant,  ...  A 
master  is  not  required  to  inspect  the 
common  tools  and  appliances  which  are 
committed  to  the  custody  of  a  servant  who 
has  the  capacity  to  understand  their  char- 
acter and  uses.  ...  If  this  require- 
ment were  sustained,  then  every  farmer  or 
housekeeper  who  furnishes  an  ax  to  his  [or 
her]  servant  with  which  to  cut  wood  for 
use  upon  the  premises,  or  for  other  pur- 
poses, must  use  that  care  which  would  here 
be  required  with  regard  to  the  lantern  by 
an  inspection,  to  discover  the  condition  of 
the  ax  before  he  purchased  it,  and,  during 
the  use  of  it  by  the  servant,  he  must  keep 
up  a  course  of  inspection  in  order  to  insure 
safety.  .  .  .  Likewise,  it  is  a  matter  of 
common  knowledge  that  a  lantern  globe  is 
one  of  the  simplest  appliances  that  can  be 
furnished  to  a  servant  for  use,  as  well  as 
being  in  common  use;  and  the  court  knows, 
as  a  matter  of  law,  that  it  does  not  require 
special  knowledge  or  skill  to  understand  the 
lantern,  nor  is  there  any  reason  why  the 
servant  who  handles  it  should  not  be  fully 
acquainted  with  fta  condition,  especially 
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when,  as  in  tiiis  case,  it  is  committed  to  his 
exclusive  control  and  care.  There  may  be, 
and  douhtleas  are,  cases  in  which  it  is  a 
question  of  fact  that  should  be  submitted  to 
the  jury  as  to  whether  the  machinery  or 
implement,  tools,  and  the  like  were  of  such 
character  as  to  require  inspection  aa  a  safe* 
guard  against  danger;  but  there  was  no 
reason  for  submitting  the  question  to  the 
jury  in  this  case."  See  also  Stirling  Coal 
Co.  T.  Fork,  40  L.B.A.(N.S.)  837,  and  case 
note  on  page  832  thereof  ( 141  Ky.  40, 131  S. 
W.  1030) ;  Vanderpool  v.  Partridge,  13 
L.RA.  (N.S.)  668,  and  authorities  in  case 
note  (79  Neb.  165,  112  N.  W.  318)  ; 
Sheridan  Gorham  Mfg.  Co.  28  R,  I.  266, 
13  L.R.A.(N.S.)  687,  66  Atl.  S76. 

The  defect  or  crossgrain  in  the  stick  se- 
lected by  the  servant  from  the  number  sup- 
plied was  obvious  and  patent,  and  as  easily 
discovered  by  the  servant  as  it  could  have 
been  by  the  master,  and,  it  being  a  simple 
tool,  no  duty  devolved  upon  the  master  to 
inspect  it,  and  appellant  assumed  the  risk 
attendant  upon  its  use. 

In  Marcum  v.  Three  States  Lumber  Co. 
88  Ark.  36,  113  S.  W.  359,  the  court  said: 
"Where  the  servant  is  engaged  in  ordinary 
labor,  with  tools  of  simple  construction, 
which  are  used  by  himself  alone,  and  where 
the  facts  are  undisputed,  the  reasonable 
minds  must  inevitably  come  to  the  same 
conclusion.  Hence  there  is  nothing  to  sub- 
mit to  the  jury."  See  also  St.  Louis,  I.  M. 
i.  8.  R.  Co.  v.  Goins,  90  Ark.  392,  119  S.  W. 
277;  Henry  Wrape  Co.  v.  Huddleston,  66 
Ark.  238,  60  S.  W.  452;  FuUerton  v.  Henry 
Wrape  Co.  —  Ark.  — ,  151  S.  W.  1005. 

It  may  be  that,  if  appellee  had  adopted  a 
different  method  of  unchoking  the  chute 
with  the  stick  used,  no  injury  would  have 
occurred  in  any  avent.  If,  instead  of  bear- 
ing down  with  his  whole  weight  upon  the 
stick  to  push  it  through,  he  had  worked  in 
unchoking  it  in  prizing  and  lifting  the  ob- 
struction therein  from  the  side  or  end  of 
the  chute,  he  might  have  accomplished  the 
purpose  as  well,  and,  if  the  stick  had 
broken,  there  would  have  been  no  throwing 
him  forward  nor  upon  the  saws.  The 
method  of  doing  the  work  was  entirely 
under  his  own  control,  as  well  as  the  selec- 
tion of  a  stick  from  those  furnished  with 
which  to  do  it. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  — 
Ark.  — ,  156  S.  W.  170,  we  said:  "There  is 
no  hard  and  fast  rule  that  may  be  laid 
down  as  governing  the  liability  of  an  em- 
ployer for  a  defect  in  common  tools.  In 
view  of  this  condition,  we  do  not  undertake 
to  say  what  state  of  facts  the  rule  of  lia- 
bility should  embrace,  and  what  state  of 
facts  it  should  not."  In  that  case  the  serv- 
ant was  not  permitted  to  make  his  own  Re- 
♦7  L3Ji.(N.S.) 


lection  of  the  tool  to  be  used  by  himself 
alone. 

It  follows,  from  the  principles  announced, 
that  no  negligence  was  shown  upon  the  part 
of  the  master,  and  that  the  injury  occurred 
from  an  ordinary  risk  incident  to  the  em- 
ployment, which  was  assumed  by  appellee 
upon  engaging  therein. 

The  court  erred  in  not  directing  a  verdict 
for  appellant,  and  its  judgment  is  rerened* 
and  the  cause  dismissed. 

Petition  lor  rehearing  doiied* 


KANSAS  SUPREHS  OOVBT. 
FIRBT  NATIONAL  BANK  OF  OLAISE 

T. 

H.  C.  LIVERMORE  et  al.,  Admrs.,  etc,  of 
H.  G.  Miller,  Deceased,  Appts. 

Kan.       133  Pae.  734.) 

Bank  —  authority  of  cashier. 

1.  It  is  assumed,  but  not  decided,  that  a 
cashier  has  authority,  in  virtue  of  his  ofRca, 
to  »tend  the  time  of  payment  of  a  note  be- 
longing to  the  bank,  even  U  mretiea  an 
thereby  released,  where  neir  aecnrity  is 
taken. 

Bills  and  notea  —  second  note  —  effect 
on  first. 

2.  Where  a  new  note,  payable  at  a  future 
date,  is  taken  for  the  same  debt  evidenced 
bv  a  past-due  note,  which  is  not  surrendered, 
ttie  parties  are  presumed  to  intend  that  ac- 
tion on  the  old  note  shall  be  suspended  un- 
til the  maturity  of  the  new  one^  in  the  ab- 
sence of  anything  to  Indicate  a  contrary 
contention. 

Surety  —  director  off  oorporatlon  —  «- 
tension  —  effect. 

8.  Where  one  of  the  principal  stockhold- 
Headnotei  by  MASOif,  J. 

lfotm.—Ex$ension  of  time  to  corpora- 
tion aa  affecting  UabUlty  of  ojfieera  or 
stookholderm  toho  9ign  aa  mretiea  or 
indoraera. 

The  distinctive  question  treated  in  this 
note  is  the  effect  of  the  fact  that  a  surety 
was  a  stockholder  or  officer  in  a  corpora- 
tion, upon  his  suretyship  or  indorsement  for 
the  corporation,  where  tliere  has  been  an 
extension  of  time.  The  question  presup- 
poses that  the  extension  of  time  was  one 
which  would  have  relieved  the  surety  or  in- 
dorser  but  for  the  fact  that  he  was  an  of- 
ficer or  stockholder.  Viewed  in  this  light 
there  is  rery  little  authority  on  the  ques- 
tion. 

In  Home  Nat.  Bank  t.  Waterman,  134  ID. 
461,  29  K.  E.  603,  certain  stockholders  of 
a  harvester  company  guaranteed  to  a  bank 
which  held  certain  notes  payable  to  tfae  com- 
pany as  collateral  seeuri'lTf  that  if  tb^ 
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en,  who  is  also  a  director,  signB  a  note  with 
the  corporation,  given  to  raise  money  for 
its  benefit,  intending  to  be  bound  only  as 
a  surety,  he  is  not  entitled  to  the  same 
liberality  of  treatment  that  the  law  ac- 
cords to  volunteer  sureties;  and  where  the 
corporation  ia  granted  a  valid  extension  of 
tim^  without  his  knowledge,  he  is  not  there- 
by released  from  liability,  unless  he  suffen 
■ome  injury  therefrom. 

(July  ff.  1918.) 

APPEAL  1^  dtfendutB  from  a  judgment 
of   the  District  Court  for  Johnson 
County  in  plaintiff's  fsTor  in  an  action 
brought  to  recover  a  balance  alleged  to  be 
due  on  a  promissory  note.  Affirmed. 
Hm  facts  are  stated  in  the  opinion. 
Mr.  J.  W.  Parker,  for  appellants: 
The  harden  is  upon  the  plaintiff  to  show 
consent  to  the  extensioi  in  order  to  make 
a  binding  contract. 

Stowell  T.  Goodenow,  SI  Ue.  538;  Okey  v. 
Sigler,  82  Iowa,  04,  47  N.  W.  911;  Tenney 
V.  Knowlton,  60  N.  H.  572;  Tuohy  v.  Woods, 
122  Cal.  665,  55  Pac  683. 

The  act  ot  the  creditor  diaeharges  the 
surety  without  any  act  of  dissent  on  the 
part  of  the  surety. 

Riggins  T.  Brown,  12  Oa.  871;  McNultyT. 
Hurd,  86  N.  Y.  647;  Gallaway  r.  Price,  32 
Gratt  1;  Hart  T.  Hudson,  6  Dner,  305; 
Pfeni  Plow  ft  Wheel  Co.  v.  Ward,  1  Kan. 
App.  6,  41  Fae.  64;  Behnitzler  v.  Fourth 
Nat.  Bank,  1  Kan.  App.  674.  42  Fae.  496. 


Ifr.  S.  T.  Seaton,  for  appellee: 

There  was  no  evidence  of  an  agreement  on 
the  part  of  the  haidc  to  accept  the  note  and 
mortgage  of  June  4th  as  payment  of  tiu 
past-due  obligations  of  the  milling  otnnpany 
to  it;  and  the  fact  that  It  retained  the  old 
note  on  its  hooks,  and  did  not  place  and 
carry  the  new  note  and  mortgage  thereon  as 
a  put  of  its  anets,  rebuts  conclusively  any 
such  contention. 

Topeka  Capital  Co.  v.  Merriam,  60  Kan. 
898.  56  Pae.  757. 

The  burden  was  on  each  of  the  d«tfendants 
to  prore  affirmatively  that,  without  his 
knowledge  or  consent,  a  vali^d  contract  upon 
a  sufficient  consideraticm  was  made  for  an 
extension.  He  cannot  rest  his  defense  upon 
mere  pmumption. 

Idvermore  v.  Ayres,  86  Kan.  65,  119  Pae. 
640. 

The  ordinary  rule  as  to  tihe  release  of 
sureties  by  reason  of  an  extension  of  time 
to  the  principal  does  not  app^  for  the 
reasra  that  Livermore  and  Miller  were 
stockholders  in  the  milling  corporation,  and 
to  the  ext«nt  of  their  stwsk  were  the  bene- 
ficial and  equitable  owners  of  its  propnty. 

First  Nat.  Bank  v.  Winchester,  119  Ala. 
368,  72  Am.  St.  Rep.  904,  24  Sa  351; 
Blchardson  v.  Draper,  87  N.  Y.  837; 
National  Exch.  Bank  v.  Gay,  67  Conn.  £83, 
4  LJt.A.  343,  17  Atl.  665;  Pittsburgh.  C. 
C.  ft  St  L.  R.  Co.  V.  Keokuk  ft  H.  Bridge 
Co.  46  C.  C.  A.  639,  107  Fed.  788;  Wise  v. 
Miller,  45  Ohio  St.  388,  14  N.  S.  218; 


bank  would  deliver  up  the  notes  to  the 
harvester  company  for  collection,  the  col- 
laterals would  be  replaced  by  others  or  paid. 
Xeither  having  been  done,  the  bank  filed  a 
claim  against  the  estate  of  one  of  the  de- 
ceased stockholders,  based  upon  the  agree- 
ment. It  was  urged  by  the  bank  that  the 
agreement  became  and  constituted  an  origi- 
nal and  direct  engagement  or  undertaking 
by  the  stockholdere,  as  distinguished  from 
a  guaranty  or  collateral  engagement  to  an 
owner  for  the  debt  of  another.  The  court 
assumed  the  correctness  of  this  claim,  but 
stated  that  this  was  not  decisive  of  the  case. 
The  court  then  stated;  "It  is  manifest  that, 
notwithstanding  that  promise,  the  debt  as 
between  the  company  and  the  signera  of  the 
writing  continued  to  be  the  debt  of  the  com- 
pany, and  that  had  such  siRnera  paid  the 
debt  to  the  bank,  they  would  have  had  re- 
course for  the  amount  so  paid  upon  the  com- 
pany;**  and  held  that  by  reason  of  the  ex- 
tension of  time  to  the  company,  the  stock- 
holers  were  relieved  of  their  liability.  The 
raUrt  stated:  "The  rule  is  too  well  set- 
tled to  require  the  citation  of  authorities 
that  if  a  creditor,  by  a  valid  and  binding 
agreement,  without  uie  assent  of  a  surety, 
gives  further  time  for  payment  to  the  prin- 
cipal debtor,  the  surety  will  be  discharged. 
We  understand  the  doctrine  to  be  that 
where  two  persons  are  bound  for  the  same 
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debt,  and  there  is  an  obligation  on  the 
part  of  one  to  exonerate  the  other  in  the 
event  of  payment  being  enforced  against 
such  other,  and  this  is  known  to  the  credit- 
or, then  the  creditor  cannot  extend  the 
time  of  payment  to  the  party  ultimately 
liable  without  discharging  the  otoer  debtor, 
even  though  such  other  debtor  occupies  the 
position  m  a  principal*  debtor  to  the  credit- 
or." 

A  case  of  some  interest  in  this  connec- 
tion, although  not  in  point,  is  that  of  All- 
dred's  Elstate.  229  Pa.  632,  79  Ati.  143.  In 
this  case  it  was  held  that  stockholders,  who 
bad  indorsed  a  note  of  the  corporation 
which  was  given  as  collateral  security  to 
the  indorser  of  another  note  of  the  corpora- 
tion, and  who  accepted  a  deed  of  trust  to 
indemnify  them  as  such  indorsers,  became 
so  far  principals  as  to  prevent  them  from 

&roperly  claiming  the  privilege  which  might 
B  asserted  ^  a  surety  who  was  without 
indemnity.  It  was  accordingly  held  in 
the  case  that  the  extension  of  time  on  the 
principal  note  did  not  affect  the  note  on 
which  the  stockholders  were  indorsers,  and 
which  was  given  as  collateral. 

As  to  the  effect  of  extension  of  time  by 
a  creditor  on  assumption  of  debts  on  dis- 
solution of  partnership,  see  subdivision  IV. 
o>  3  (b)  of  note  to  Dean  v.  Collins,  9  IhR.A. 
(NJS.)  49.  W.  A.  E, 
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Fitch  T.  Fraeer,  84  App.  Div.  118,  82  N.  Y. 
Supp.  138;  United  States  use  of  J.  B. 
Van  SciTer  Co.  v.  United  States  Fidelity 
&  Q.  Co.  178  Fed.  721. 

Having  treated  it  as  inyalid,  the  appel- 
lant* are  estopped  to  say  that  the  trans- 
action was  valid,  and  amounted  to  a  valid 
extension  of  time  to  the  company. 

Williams  t.  Martin,  2  Dut,  4S1. 

A  surety  signing  as  a  maker  on  the  face 
of  the  note  has  always  heen  "primarily" 
liable  thereon. 

Bouse  Wooten,  140  N.  C.  667,  Ul  Am. 
St.  Rep.  876.  63  8.  E.  430,  6  Ann.  Cas.  280, 
and  note;  Richards  t.  Market  Exch.  Bank 
Co.  81  Ohio  St.  354.  26  LJLA.(M.S.}  99, 
90  N.  E.  1000. 

A  valid  extensim  of  time  to  the  principal 
wiU  not  discharge  a  surety. 

Richards  t.  Market  Excb.  Bank  Co.  81 
Ohio  St.  356,  26  L.RJL.(NJ9.)  89,  90  N.  E. 
1000;  Lane  t.  Hyder,  163  Ho.  App.  688, 
147  S.  W.  614. 

The  taking  of  a  new  note  and  mortgage  as 
collateral  does  not  release  sureties. 

1  Brandt,  Suretyship  ft  Guaranty,  g§ 
402-404;  Mobile  &  M.  R.  Co.  v.  Brewer, 
76  Ala.  135 ;  Ph<enix  Brewing  Co. 
Riimbarger,  181  Pa.  261,  69  Am.  St.  Rep. 
647.  37  Atl.  340;  Buck  t.  Wikon.  113  Pa. 
423.  6  Atl.  97 ;  Globe  Mut.  Ins.  Co.  v.  Car- 
son, 31  Mo.  218;  Bawkins  t.  Gibson,  74  Ga. 
406;  KoU  t.  Oberhellmann,  20  Mo.  App.  336; 
Fireman's  Ins.  Co.  T.  Wilkinson,  35  N.  J. 
£q.  178;  Gahn  r.  Kiemeewies,  11  Wend. 
320;  Burke  T.  Crnger,  8  Tex.  60,  S8  Am. 
Dee.  108. 

The  facts  admitted  are  sufficient  to  estab- 
lish a  reservation  of  remedies  against  both 
the  milling  compuiy  and  Millw  and  I^er- 
more  on  the  note  in  suit. 

Paine  v.  Voorhees.  26  Wis.  622;  Gorman 
V.  Dixon,  26  Can.  B.  C.  87}  Big  Rapids  Nat. 
Bank  v.  Feteze,  180  Mich.  618,  70  N.  W. 
891. 

Mason.  J.,  delivered  the  opinion  of  the 
court: 

The  Olathe  Milling  ft  Elevator  Company, 
a  corporation,  borrowed  $2,000  of  C.  L. 
Hayes  for  use  in  its  bufliness,  and  gave  him 
a  note  therefor,  signed  by  the  corporation 
and  by  three  individuals  who  were  the  prin- 
cipal stockholders,  and  were  also  directors 
of  the  corporation,  but  who  otherwise  re- 
ceived no  benefit  from  the  transaction,  and 
who  intended  to  bind  themselves  as  sureties 
only.  The  note  was  purchased  by  the 
First  National  Bank  of  Olathe.  which 
brought  action  for  a  balance  due  thereon 
against  two  of  the  individual  signers 
H.  0.  Lfvermore  and  M.  G.  Miller.  It  re- 
covered judgment,  from  whieh  an  appeal  is 
taken. 
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The  principal  contention  in  behalf  of  the 
defendants  is  that  they  were  discharged 
from  liability  by  an  extension  of  time  given 
by  the  bank  to  the  milling  company  for  a 
valuable  consideration,  without  their  con- 
sent. After  the  maturity  of  the  note  re- 
ferred to.  the  milling  company  executed 
to  the  cashier,  for  the  benefit  of  the  bank,  a 
negotiable  note  for  $12,700,  due  in  ninety 
days,  on  account  of  various  items  of  in- 
debtedness, including  the  $2,000.  The  de- 
fmdaqts  did  not  sign  this  note,  and  did 
not  consent  to  it.  The  old  note  was  not 
surrendered,  and  the  new  note  was  not  en- 
tered on  the  books  of  the  Imnk,  but  was 
placed  in  an  envelop  containing  notes  that 
had  been  charged  off.  As  security  for  the 
same  indebtedness  the  milling  company  also 
executed  a  mortgage,  which  was  afterwards 
held  void  as  to  creditors. 

The  defendants  maintain  that  the  trans- 
action referred  to  amounted  to  a  payment 
of  the  $2,000  note.  The  decision  of  the  trial 
court  implies  a  finding  that  the  new  note 
was  not  accepted  as  payment  of  the  old, 
and  this  finding  was  warranted,  if  not  com- 
pelled, by  the  evidence.  The  plaintiff  chal- 
lenges the  authority  of  the  cashier  to  bind 
the  bank  by  the  acceptance  of  the  new  note. 
Such  authority  was  not  shown,  unless  it  is 
to  be  regarded  as  incidental  to  the  office. 
It  has  been  held  that  a  cashier  has  no  im- 
plied authwitj  to  extend  the  time  of  pay- 
ment of  •  note  where  the  effect  would  be 
to  release  a  surety.  Bank  of  Ravenswood 
V.  Wetzel,  68  W.  Va.  1,  70  L.R.A.  305,  60  8. 
E.  886,  6  Ann.  Cas.  48;  Vanderford  v.  Farm- 
era'  ft  M.  Nat.  Bank,  105  Md.  164,  10 
L.R.A.(N.S.)  129,  66  Atl.  47.  The  contraiy 
is  held  in  Wakefield  Bank  v.  Truesdell,  65 
Barb.  602.  cited  in  6  Cye.  473.  We  shall 
assume,  without  deciding,  that  where,  as  in 
this  cas^  additional  security  was  taken, 
the  cashier  may,  in  virtue  of  his  oflBc^  (at- 
tend the  time  of  payment  of  a  note,  even  if 
it  results  in  the  release  of  a  surety.  Such 
a  transaction  would  be  merely  the  ecchange 
of  one  form  of  security  for  another. 

If  there  were  anything  in  the  conduct  of 
the  parties  from  which  an  inference  might 
be  drawn  that  they  did  or  did  not  intend  an 
extension  of  the  time  of  payment  of  the 
original  debt,  the  question  wouM  be  one  of 
fact,  upon  which  the  decision  of  the  trial 
court  would  be  final.  But  we  think  there 
was  no  substantial  evidence  on  the  subject 
beyond  the  bare  fact  of  the  making  and  ac- 
ceptance of  the  later  note;  and,  in  the 
absence  of  anything  to  indicate  the  con- 
trary, by  the  weight  of  authority  the  pre- 
sumption is  that  action  on  the  first  note 
was  to  be  susp^ded  until  the  maturity  of 
the  second.  7  Cyo.  891,  892;  note  In  4 
Ann.  Cas.  884.   The  defendants  were  clear- 
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I7  Buretiea  in  the  sense  that,  if  they  had 
paid  the  $2,000  note,  th^  would  have  been 
entitled  to  reimbursement  from  the  corpora- 
tion. It  it  agreed  that  the  hank,  when  it 
bought  the  note,  knew  that  the  defendants 
claimed  to  be  sareties,  and  it  must  be 
deoned  to  have  known  of  their  actual  rela- 
tion to  the  transaction.  If  the  matter  were 
ruled  hy  the  pretent  etatute  relating  to 
negotiable  initmmeBts,  no  extensicm  of  time 
giTen  to  the  corporation  would  release  the 
other  rigners  of  the  note.  That  statute  pro- 
vides that  one  who  by  the  terms  of  an  in- 
stmment,  is  absolutely  required  to  pay  it, 
is  'primarily  liable."  Gen.  Stat.  1009, 
8  S249.  It  ennmerates  the  methods  by 
which  one  who  is  secondarily  liable  may 
be  rekased,  one  of  them  being  by  an  exten- 
tion  of  time  to  tbp  principal.  Oen.  Stat. 
1909.  S  6373.  It  also  numerates  the  meth- 
ods 1^  which  the  instrument  may  be  dis- 
charged, without  including  any  reference  to 
the  effect  of  an  extension  of  time  upon  any 
of  the  parties.  The  inference  is  reasonable 
that  comakers  of  the  not^  although  in  fact 
sureties,  cannot  claim  a  discharge  on  this 
ground,  and  this  interpretation  is  well  for- 
tified the  decisions.  Notes  in  10  L.  R.  ^ 
(N.S.)  129,  and  26  L.R.A.(N.S.)  99;  Lane 
T.  Hyder,  163  Mo.  App.  688,  147  8.  W.  614; 
Richards  v.  Market  Exeh.  Bank  Co.  81  Ohio 
St.  348,  26  LJUL(N.S.)  90,  90  N.  E.  1000. 
Tliis  statute,  however,  has  no  application 
Ut  this  cas^  because  the  note  was  executed 
in  1904,  and  the  statute,  which  was  enacted 
in  1905,  includes  a  section  reading:  '^e 
prorisions  of  this  act  do  not  apply  to  nego- 
tiable instromoitB  made  and  delivered  prior 
to  the  passage  thereof."  Gen.  Stat.  1909, 
S  6262. 

The  plaintiff  contends  that  the  defend- 
ants were  not  released  from  liability,  even  if 
the  milling  company  was  given  a  valid  ex- 
tension of  time,  for  the  reason  that  they 
were  not  entitled  to  the  privileges  of  mere 
volunteer  sureties  in  this  respect,  because, 
being  themselves  the  principal  stockholders, 
th^  had  a  pers<»ial  interest  in  the  making 
of  the  loan  to  the  corporation.  In  Sey- 
mour D.  Thompson's  article  on  Corporations, 
in  the  Cyclopeidia  of  Law  and  Procedure,  it 
is  said:  "As  the  promise  of  a  shareholder 
to  pay  a  dd>t  of  the  corporation  is  a  prom- 
ise to  pay  the  debt  of  another,  it  entitles  the 
promisor  to  all  the  rights  and  remedies  of 
a  surety  as  to  extensions  and  renewals  of 
credits  not  authorized  hy  him."  10  Cyc. 
661.  Only  one  case  'is  cited  in  support  of 
the  proposition.  Home  Nat.  Bank  v.  Water- 
man, 134  HI.  461,  26  N.  E.  648,  29  N.  E. 
603.  There  the  ground  of  the  ruling  is  stat- 
ed to  be  that  a  corporation  is  a  different 
person  from  any  of  its  members.  The  par- 
ticnlar  question  now  su^ested  was  not  dis- 
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cussed.  In  Pdton  v.  San  Jacinto  Lumber 
Co.  113  Cel.  21,  at  pages  24,  25,  46  Pac. 
12,  action  was  brought  upon  a  note  signed 
by  a  corporation  and  indorsed  by  two  stock- 
holders. The  indorsers  defended  on  the 
ground  that,  without  their  knowledge,  tiie 
note  was  altered  before  delivery  by  the  in- 
sertion of  a  provision  making  it  payable  in 
another  state.  The  court  said:  "That  the 
alteration  of  the  note  was  material,  and 
such  as  would  discharge  sureties,  whether 
indorsers  or  guarantors,  is  unquestionable. 
.  .  .  These  propositions,  as  general  rules, 
are  not  controverted  by  counsel  for  respond- 
ent, but  they  contend  that  by  reason  of  the 
circumstance  that  Casweli  and  Fuller  were 
stockholders  of  the  corporation  defendant, 
and  by  virtue  of  that  relation  would  be  in- 
directly and  incidentally  benefited  by  the 
loan,  they  are  not  entitled  to  the  favor  ac- 
corded by  law  to  uninterested  sureties.  But 
to  this  point  they  have  cited  no  authorily, 
and  I  have  found  none.  Conceding  that 
Caswell  and  Fuller  indirectly  ben^ted,  the 
benefit  could  have  been  only  in  proportion 
to  the  stock  owned  by  them  at  the  time  of 
the  loan,  and  to  that  extent  th^  were 
made  personally  liable  by  force  of  S  322 
of  the  Civil  Code,  independently  of  any  con- 
tract. But  they  are  not  sned  on  their 
statutory  liability.  .  .  .  They  are  sued 
on  an  alleged  contract  which,  according  to 
the  findings  of  fact,  they  never  executed." 
Under  the  circumstances  stated,  the  stock- 
holders would  not  have  been  liable,  even  if 
th^  had  been  principals,  as  no  question 
peculiar  to  suretyship  was  involved. 

In  Salina  Nat.  Bank  v.  Prescott,  60  Ean. 
490,  at  page  497,  67  Pac.  121,  it  was  said, 
referring  to  a  claim  that  the  statutory  li- 
ability of  stockholders  for  a  debt  of  the 
corporation  had  been  released  by  an  exten- 
sion of  time  given  to  the  company:  "We 
are  not  satisfied  that  the  stockholders  stand 
in  such  relation  to  the  corporation  as  to 
entitle  them  to  that  favor  and  strict  con- 
struction of  their  contracts  which  is  ac- 
corded to  sureties."  In  Richardson  t. 
Draper,  87  N.  Y.  337,  the  administrator  of 
one  of  several  stockholders  who  had  joinUy 
guaranteed  the  payment  of  bonds  of  the  cor- 
poration defended  an  action  on  the  guaranty 
by  invoking  the  rule  which  had  been  thus 
expressed  in  Getty  v.  Binsse,  40  N.  T.  385, 
at  page  388,  10  Am.  Rep.  379:  *at  ia  a 
well-settled  principle  that,  in  ease  of  a 
joint  obligation,  if  one  of  the  obligors  die, 
bis  representatives  are  at  law  discharged, 
and  the  survivor  alone  can  be  sued.  .  .  . 
It  seems  to  be  equally  well  settled  tl^at  if 
the  joint  obligor,  so  dying,  be  a  surety,  not 
liable  for  the  debt,  irrespective  of  the  joint 
obligation,  his  estate  is  absolutely  dis- 
charged, both  at  law  and  in  equity,  the  snr- 
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TiTor  only  being  liable.  In  ancb  caae,  where 
the  rarefy  owed  no  debt  outside  amd  irre- 
spective of  the  joint  obligation,  the  eon- 
tract  is  tiie  measure  and  the  limit  of  his 
obligation.  He  signs  a  Joint  contract  and 
■incurs  a  joint  liability,  and  no  other.  Dy- 
ing prior  to  hia  comaker,  ttie  liability  all 
attaches  to  the  snrriTor.**  The  rule  waa 
conceded  to  be  as  so  stated,  but  was  held 
to  he  inapplicable,  because  the  guuantors, 
as  owners  of  the  stock  In  the  corporation, 
were  interested  in  the  loan  made  to  the 
eorporati<m.  In  the  opinion  it  was  said 
**In  guarantying  tJw  bonds,  the  obligors  did 
not  act  as  mere  sureties;  they  were  seeking 
a  bweflt  for  themselTes  in  promoting  an 
enterprise  In  wUch  they  were  largely  inter- 
ested. Whatever  would  benefit  the  com- 
pany would  boieflt  than.  They  were  acting 
to  put  profits  in  their  own  pockets."  Rich- 
ardson T.  Draper,  87  N.  Y.  337.  347.  The 
case  is  in  point  upon  the  proposition  that 
one  wh<^  to  facilitate  the  raising  of  money 
by  a  corporation  of  which  he  is  a  stock- 
holder, guarantees  the  payment  of  the  loan, 
is  not  entitled  to  that  uctreme  liberality 
of  treatment  which  is  accorded  a  vt^unteer 
surety.  The  rule  by  which  an  extension  of 
time  to  the  principal  operates  to  discbarge 
a  surety  is  almost  as  technical  as  that  by 
which  the  estate  of  a  surety  who' is  one  of 
several  joint  obligors  was  held  to  be  re- 
lieved of  liability  by  his  death.  It  is  true 
that  such  extension  for  the  time  being  pre- 
vents the  surety  from  paying  the  debt,  and 
at  once  proceeding  against  the  principal, 
and  to  that  extent  affects  his  legal  rights. 
But  where  the  rule  applies,  he  is  relieved 
of  liability,  although  he  may  not  suffer  the 
least  actual  injury.  The  result  is  the  same 
even  where,  as  often  happens,  the  extension 
of  time  increases  the  likelihood  of  pay^ 
ment  by  the  principal.  The  real  basis  of 
the  rule  is  that  sureties  are  favorites  of  the 
law,  and  its  application  may  well  be  limited 
to  those  who  assume  an  obligation  for  oth- 
ers, having  no  personal  interest  in  the  mat- 
ter. In  United  States  Fidelity  &,  G.  Co. 
V.  Golden  Pressed  &  Fire  Brick  Co.  (United 
States  Fidelity  &  G.  Co.  v.  United  States) 
191  U.  8.  416,  at  pages  423,  424,  48  L.  ed. 
242,  240.  246.  24  Sup.  Ct.  Sep.  142.  a  sure- 
ty company  bond  was  given  to  insure  the 
paymmt  of  laborers  and  materialmen  by  a 
contractor  engaged  in  the  erection  of  a 
public  building.  Action  was  brought  on  the 
bond  on  account  of  the  failure  of  the  con- 
tractor to  pay  for  some  brick  furnished  him. 
The  surety  company  defended  on  the  ground 
that,  without  its  consent,  the  brick  com- 
pany had  given  the  contractor  an  extension 
of  the  time  of  payment,  taking  his  notes 
due  in  thirty  and  sixty  days.  Against  this 
contention  the  argument  was  advanced  that 
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a  surely  who  receives  eompensaUon  for  his 
risk  Is  not  released  by  an  extension  of  time 
to  his  principal,  unless  he  suffers  injury 
therefrom.  The  proposition  was  thus  stat- 
ed: "Counsel  for  the  brick  company  argued 
with  much  persuasivenesB  that  this  rale  of 
atrieUgaimi  jurit,  though  universally  ac- 
cepted as  applicable  to  the  undertaking  of 
an  ordinary  guarantor,  who  is  usual^ 
moved  to  lend  his  signature  by  motives  ffit 
friendship  or  ezpectatiott  of  reciprocify,  and 
without  pecuniary  consideration,  has  no  ap- 
plication to  the  guaranty  companies,  recent- 
ly created,  which  undertake,  upon  the  pay- 
ment of  a  stipulated  compensation,  wad  as 
a  strictly  business  enterprise,  to  indemnify 
or  insure  the  obligee  in  the  bond  against 
ai^  failure  of  the  obligor  to  perform  his 
contract."  The  court  refused  to  express  any 
opinion  on  this  question.  Tue  surety  com- 
pany was  held  liable  upon  the  ground  that 
the  credit  given  to  the  contractor  was  only 
such  as  was  customary,  and  could  faJr^ 
have  been  anticipated  at  the  time  the  bond 
was  given.  In  the  opinion,  howevo-,  it  was 
said:  "The  rule  of  atrictistimi  juria  is  a 
stringent  one,  and  is  liable  at  times  to  work 
a  practical  injustice.  It  Is  one  which  ought 
not  to  be  extended  to  contracts  not  within 
the  reason  of  the  rule,  particularly  when 
the  bond  is  underwritten  by  a  corporation 
which  has  undertaken  for  a  profit  to  insure 
the  obligee  against  a  failure  of  performance 
on  the  part  of  the  principal  obligor."  191 
U.  S.  426. 

In  United  States,  use  of  J.  B.  Van  Soiver 
Co.  T.  United  States  Fidelity  ft  G.  Co.  (C. 
C.)  178  Fed.  721,  a  number  of  Federal  cases 
were  reviewed,  and  a  conclusion  was  reached 
which  is  fairly  indicated  'by  a  headnote  in 
these  words :  "The  rule  of  Btrictiatimi  jwrit, 
ordinarily  applied  in  relief  <^  an  individual 
voluntary  surety,  is  inapplicable  to  relieve 
a  paid  surety  on  a  contractor's  bond  because 
of  an  extension  of  time  to  the  principal; 
but  such  surety  must  show,  in  addition, 
actual  injury."  Section  2.  Substantially 
this  view  has  been  taken  by  the  circuit 
courts  of  appeals  for  the  third  and  fourth 
circuits.  United  States  Fidelity  &,  G.  Co. 
V.  United  States,  102  C.  C.  A.  192,  178 
Fed.  692 ;  Atlantic  Trust  ft  D.  Co.  v.  Laurin- 
burg,  90  C.  C.  A.  274,  163  Fed.  690.  One 
who,  after  having  executed  a  real  estate 
mortgage,  conveys  the  property  to  a  grantee 
who  assumes  tlie  payment  of  a  debt,  may  be- 
come entitled  to  the  same  treatment  as  a 
volunteer  surety,  although  originally  he 
was  the  principal.  Union  Stove  ft  Mach. 
Works  V.  Caswell,  48  Kan.  689,  16  LJIjI. 
85,  29  Pac.  3072;  Fisher  v.  Spillman,  85 
Kan.  552,  118  Pac.  6&;  note  in  4  L.RA. 
(N.S.)  666.  That  situation,  however,  grows 
out  of  the  peculiar  relationship  of  the  pu^ 
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ties.  The  mortgagee  is  not  neceaaarily 
affected  hj  the  agreement  between  tbe  mort- 
gagor and  the  purchaser  of  the  land ;  but,  if 
he  electa  to  hold  the  latter  personally,  he  is 
required  to  treat  his  original  debtor  ai  a 
mere  aurety. 

We  acquiesce  in  the  view  that  where  a 
principal  stockholder  signs  a  note  with  tbe 
corporation,  intending  to  be  bound  only  as 
surety,  he  is  not  entitled  to  the  same  liber- 
ali^  of  treatment  which  tbe  law  accords 
the  volunteer  surety;  that  where  the  corpo- 
ration  is  granted  an  extension  of  time,  lor 
a  consideration,  tbe  stockholder  is  not  re- 
leased from  liability,  although  he  did  not 
consent  thereto,  unless  it  Is  shown  that  he 
suffered  some  injury  therefrom. 

The  judgment  is  affirmed. 

AH  tiie  Jnstieei  concur. 

Petition  for  reheulttg  denied  October  23, 
1913. 


KEW  JERSBT  COURT  OF  laiROBS 
AND  APPEALS. 

JAMES  McCBEERY  A  COMPANY 

V, 

LUTHER  MARTIN,  Appt 

(—  N.  J.  — ,  87  Atl.  433.) 

Hnaband  and  wife  —  right  to  pledge 
credit  for  necessarlea. 
1.  A  man  who  furnishes  his  wife,  with 


Ifotm.  —  lAabilUy  of  hutiband  for  neces* 
»aric«  fumUhed  wife  while  living 
vtthhim. 

L  Fenonal  necessaries. 

a.  &m>lied  agency  in  law,  278. 

b.  E^ct  of  notice  to  b^eamen, 

280. 

H.  Family  necessaries. 

a.  Generally,  280. 

b.  Medical  services,  281. 

nL  Biuband's  liability  affected  hy  ifyle 
of  life  he  adopts, 
a.  Effect  of  notice  to  tradesmen, 
281. 

h.  Burden  of  proof,  281. 
IV.  Presumptive  agency  arising  from  co- 
habitation, 281. 

a.  May  be  rebutted,  282. 

b.  Burden  of  proof,  282. 

V.  Authoritiy  implied  from  husband's 
assent  to  previous  transactions, 
282. 

TL  Liability  <rf  husband  by  resMm  <rf 

  Mtoppel  or  ratificaticm,  282. 

Vn.  Honey  loaned  wife  to  purchase  neeea- 

saries^  283. 
VI n.  In  the  absence  of  certainty,  as  to 
whom  credit  was  given,  283. 
IX.  Statutes,  283. 
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whom  he  is  living,  an  allowance  sufficient 
to  purchase  the  necessaries  for  the  family, 
is  not  liable  for  goods  of  the  general  de- 
scription of  necessaries  furnished  to  her  on 
credit  which  he  has  forbidden  her  to  pledge. 
Same  —  assnmption  as  to  authority. 

2.  A  tradesman  approached  by  a  wite  to 
furnish  family  necessaries  on  credit  for 
the  first  time  cannot  assume  that  she  has 
authorily  to  pledge  her  husband's  credit 
therefor. 

(White,  J.,  dissenti.) 
(July  2,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Essex  County  in 
plaintiiTa  favor  In  an  action  brought  to  re- 
cover for  merchandise  sold  and  ddivered  by 
plaintiff  to  defendant's  wife.  Reversed. 
The  facts  are  stated  In  tiis  ftpinion. 
Messrs.  McDermott  *  Enright,  im  ap- 
penant: 

Under  the  statute  the  husbuid  is  not  liar 
ble  for  his  wife's  purchases. 

Wilson  T.  Herbert,  41  N.  J.  L.  460.  32 
Am,  Rep.  243. 

Mr.  Martin  provided  amply  for  the  needs 
of  his  family,  furnished  all  the  necessaries, 
and  fulfilled  his  legal  obligation. 

The  presumptive  agency  of  the  wife  had 
been  revoked. 

22  Am.  &  Eng.  Enc.  Iaw,  2d  ed.  142,  178; 
Farmers'  ft  M.  Bank  v.  Qreen,  30  N.  J.  L. 
316;  Fellows  T.  Hartfleld  ft  N.  Y.  8.  B.  Co. 
38  C<mn.  107;  1  Am.  ft  Eng.  Ene.  Law,  2d 
ed.  1221. 


X.  Funeral  expenses  and  medical  attend- 
ance during  wife's  last  sic^ess, 
288. 

Scope. 

The  earlier  cases  considering  the  question 
under  annotation  will  be  found  in  the  note 
to  Wanamaker  v.  Weaver,  65  L.R.A.  629. 
As  in  that  note,  cases  considering  the  lia- 
bility of  tbe  husband  not  only  by  reason  of 
his  obligation  as  such  to  support  and  main- 
tain his  wife,  but  also  on  account  of  the 
presumptive  agency  arising  from  cohabita- 
tion, as  well  as  on  account  of  any  acts  or 
omissions  constituting  an  assent,  actual  or 
constructive,  on  his  part,  have  been  in- 
eluded.  Cases  considering  the  liability  of 
the  husband  when  the  wife  is  such  by  re- 
pute only  have  been  excluded,  and  also 
those  which  turn  upon  whether  the  pur- 
chases made  were  necessaries,  the  question 
of  the  husband's  liability  not  being  consid- 
ered except  by  implication. 

1.  Personal  neeessaHes. 

a.  ZmpUed  agency  in  law. 

A  wife  baa  implied  authority  to  purchase 
a  set  of  artificial  teeth  on  the  credit  of  her 
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A  newipaper  warning  against  trusting  the 
wife  ii  BUfBcient. 

Allen  T.  Rieder,  41  P».  Super.  Ct.  538. 

When  a  wife  goes  to  a  stranger,  with 
whom  she  has  never  traded  before,  and 
where,  eonsequently,  there  is  no  implied  au- 
thority on  the  part  of  the  husband  to  give 
her  credit,  and  seeks  to  purchase  upon  her 
husband's  credit,  it  is  but  reasonsjile  and 
proper  that  she  disclose  to  the  merchants 
her  authority  therefor,  or  for  the  merchant 
to  request  such  disclosure. 

Wanamaker  v.  Weaver,  176  N.  Y.  79,  65 
L.R^  629,  98  Anu  St  Rep.  621,  68  N.  E. 
136;  Debenham  v.  Mellon,  L.  R.  6  Q.  B.  Div. 
894,  50  L.  J.  Q.  B.  N.  S.  166,  L.  R.  6  App. 
Cas.  24,  43  L.  T.  K.  S.  673,  29  Week.  Rep. 
141,  40  J.  P.  262,  2  Eng.  Rnl.  Cas.  441. 


husband.  Olark  Tenneaon,  149  Wis.  06. 
3Q  L.RJ^.(N.5.)  426,  ISO  N.  W.  895.  Ann. 
Cas.  1912  C.  141. 

And  this  though  be  never  had  had  any 
dealings  with  the  dentist,  and  the  wife 
had  always  attended  to  the  dental  affairs 
of  herself  and  children  and  paid  the  bills, 
there  being  nothing  to  show  tiiat  the  pay- 
ments haf  been  made  out  of  her  separate 
estate.  Ibid. 

And  in  Thrall  Hospital  v.  Caren,  140  App. 
Div.  171.  124  N.  Y.  Supp.  1038,  the  husband 
was  held  liable  for  the  expenses  of  an  oper- 
ation performed  upon  bis  wife,  presumptive- 
ly through  himself,  or  her  implied  author- 
ity to  call  a  physician  to  attend  the  family. 

And  a  husbuid  is  liable  for  board  and 
lodging  furnished  bfa  wife,  though  he  did 
not  contract  the  debt  or  promise  to  pay 
tbe  same.  Edmineton  v.  Smith,  13  Idaho, 
645,  14  L.R.A.(N.S.)  871,  121  Am.  St.  Rep. 
294,  96  Pac.  842. 

But  the  wife's  implied  authorifr  to  bind 
her  husband  for  necessaries  applies  only 
when  he  fails  to  furnish  them.  Schwartz 
T.  Cohn,  129  N.  Y.  Bupp.  464^ 

And  the  presumption  of  the  implied 
agency  Is  overcome  when  it  conclusively 
appears,  by  the  course  of  the  dealings  be- 
tween a  merchant  and  the  wife,  that  tbe 
credit  was  given  to  the  wife,  and  not  to 
the  husband,  ibid.;  Goodson  t.  Powell,  9 
Ga.  App.  497,  71  S.  E.  765. 

b.  Effect  of  notice  to  tradeemen. 

In  Meuschke  t.  Riley,  160  Mo.  App.  331, 
140  S.  W.  539,  it  appeared  that  the  hus- 
band bad  published  a  notice  in  a  local  news- 
paper that  he  would  not  pay  any  bills  con- 
tracted in  his  name  except  when  accom- 
panied by  his  written  order;  that  be  pro- 
vided his  wife  and  child  with  all  they  need- 
ed to  eat  and  wear,  and  had  a  standing  ar- 
rangement with  one  or  two  merchants  of 
his  city  to  provide  all  his  wife  might  ask 
for,  including  small  sums  of  money;  that 
they  did  so,  and  the  husband  paid  the  bills; 
and  so  it  was  held  that  the  husband  was 
not  liable  for  wearing  apparel  furnished  by 
a  merchant  with  whom  the  wife  had  not 
47  LJEUA.(N.S.) 


Mr.  James  I>.  Carpenter,  Jr.,  also  for 
appellant. 

Messrs.  Petrce  &  Hoover  for  reapcmdent. 

Omnmere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

McCreeiy  ft  Company,  the  plaintiffs  below, 
by  this  suit  seek  to  compel  tbe  defendant, 
Luther  Martin,  to  pay  for  goods  purchased 
from  time  to  time  by  the  defendant's  wife  at 
their  store  in  New  York.  The  goods  were 
purchased  by  Mrs.  Martin  while  she  and  her 
husband  were  living  together,  and  consti- 
tuted the  first  credit  dealings  with  the  plain- 
tiffs, either  of  herself  or  her  husband.  The 
plaintiffs*  claim  is  that  the  goods  purchased 
were  "necessaries,"  and  that,  being  such, 
the  wife,  by  reason  of  the  marital  relation, 

previously  pledged*  his  credit,  though  the' 
merchant  was  without  knowledge  of  the 

Eublished  notice.  The  court  said  that  to 
old  otherwise  would  be  to  hold  that  the 
husband  cannot  control  where  his  wife  sliall 
purchase  goods,  whether  necessaries  or  not, 
except  he  bring  Icnowledge  of  the  notice 
home  to  everybcuy,  which  &  hardly  possible. 

II.  ftemUir  nece^aartea, 

a.  Oenerally, 

Unless  the  wife  expressly  assumes  the  lia- 
bility, the  busband  is  liable  for  necessaries 
furnished  tbe  wife  and  children.  Oliver 
V.  Webb,  12  Ga.  App.  216,  76  S.  E.  1081. 

And  also  for  board  and  lodging  furnished 
tbe  wife  and  child,  though  the  contract  was 
made  tnr  her.  Ruhl  v.  Heintz^  97  App. 
Div.  442,  89  N.  Y.  Supp.  1031. 

The  fact  that  the  wife  told  the  mer- 
chant that  she  owned  the  house  she  lived  in 
and  other  realty  is  not  sufficient  evidence 
upon  which  to  base  the  conclusion  that  she 
made  an  agreement  to  charge  herself  with 
the  pavment  of  tbe  goods  purchased.  Valoia 
V.  Gardner,  122  App.  Div.  245,  106  N.  Y. 
Supp.  808. 

Nor  was  the  fact  that  the  wife  went  to  a 
grocer  and  ordered  groceries,  that  thev 
were  delivered  to  her  home,  that  the  bills 
were  sent  to  her,  and  that  Bubsequcntly  to 
the  Bending  of  the  bills,  on  being  asked  for 
payment,  she  said  that  she  had  no  money 
then,  that  he  would  have  to  wait,  sufficient 
to  render  the  wife  personally  liable  for  the 
groceries.  Speckmann  r.  Foote,  138  N.  Y. 
Supp.  380. 

But  a  wife  cannot  avoid  liability  on 
the  ground  that  the  husband  is  bound  to 
support  her,  where  board  was  furnished  her 
and  her  child  solely  on  her  credit.  Mc- 
Connell  T.  McConnell,  75  N.  H.  385,  74  Aa 
876. 

And  in  Caldwell  v.  Blanchard,  191  Mass. 
489,  77  N.  E.  1036,  it  was  held  that  since,  by 
statute,  a  married  woman  may  bind  herself 
personally  to  pay  for  goods  purchased,  a 
jury  would  be  justified  in  finding  that  a 
wife  acta  for  heraelf,  and  not  as  agent  for 
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had  a  right  to  pledge  her  husband's  credit 
lor  their  payment. 

The  defendant  Bought  to  avoid  liability  by 
■bowing  that  he  furaiahed  his  wife  from 
time  to  time  during  the  period  in  which 
these  purchases  were  made,  with  moneys 
sufficient  to  pay  for  all  necessaries  required 
by  bii  wife  and  family,  and  suitable  for 
their  position,  and  further,  that  he  had  ex- 
pressly forbidden  her  to  run  accounts 
against  him  in  department  stores.  The  store 
eondaeted  by  the  plaintiffs  came  within  that 
description.  The  evidence  tending  to  estab- 
lish this  defense  was  overruled  by  the  court. 
At  the  close  of  the  ease  the  court  charged 
the  jury  that,  if  th^  believed  the  articles 
which  were  the  subject-matter  of  the  suit 
were  of  the  Idnd  and  diaracter  ordinarify 

her  husband,  where  she  directs  furniture 
purchased  to  be  chared  to  her,  though  thi- 
lOTDitare  be  aent  to  the  marital  home. 

The  husband  is  liable  for  family  necessa- 
ries purchased  by  the  wife,  notwithstanding 
the  married  women's  act.  Ponder  t.  Mor- 
ris, 152  Ala.  631,  44  So.  651. 

And  in  Mandel  Bros.  v.  Simpson,  67  Misc. 
386,  122  N.  Y.  Supp.  387,  it  was  held  that 
the  recovery  for  family  necessaries  must  be 
■fainst  the  husband,  and  not  the  wife, 
tnongh  in  the  state  where  the  goods  in 
question  were  purchased,  by  statote,  the- 
husband  and  the  wife  were  both  liable,  and 
could  be  sued  jointly  or  severally  for  the 
same,  aueh  atatute  lutving  no  extraterrito- 
rial effect. 

h.  Medical  servioea. 

In  the  absence  of  proof  to  the  contrary, 
the  wife  will  be  presumed  to  be  acting  as 
agent  of  her  husband  in  requesting  medical 
services  for  their  infant  child.  Howell  v. 
Blesb,  19  Okla.  260,  91  Pac.  893. 

And  the  wife  ia  the  implied  agent  of  the 
husband  to  pledge  his  credit  for  a  necessary 
■ordeal  (deration  to  be  performed  upon 
their  child,  and  the  fact  that  the  husband 
privately  informs  the  wife  not  to  permit 
the  operation  will  not  defeat  the  husband's 
liability,  such  prohibition  not  being  com- 
municated  to  the  surgeon.  French  v.  Bur- 
lingame,  156  Mo.  App.  648,  134  S.  W.  1100. 

Nor  ia  the  wife  personally  liable  for  med- 
ical aervicea  rendered  herself  and  daughter 
at  her  request,  in  the  absence  of  special 
agreement  making  her  so,  though  by  statute 
actions  are  permitted  against  married 
women.  Bieharde  t.  Young,  84  N.  Y.  Supp. 
265. 

1/7,  Suaband'B    liability    affected  T>y 
etyle  of  life  he  adopts. 

Where  the  articles  purchased  are  other 
than  bare  necessaries  essential  to  sustain 
life,  it  is  a  question  of  fact  whether,  under 
all  the  circumstances,  there  was  an  author- 
ity expressed  or  implied  for  the  wife  to 
purchase  the  articles  as  her  husband's  agent, 
or  whether,  if  such  purchase  was  made  with- 
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used  for  domestic  purposes  in  the  household 
of  the  defendant,  and  that  they  were  pur- 
chased by  the  wife  while  living  with  her  hus- 
band, then  the  defendant  was  liable  there- 
for, whether  the  goods  were  actually  needed 
or  not;  that  it  was  8u£Bcient  that  the  goods 
purchased  were  of  the  general  character  and 
nature  used  in  the  defendant's  household. 
The  court  refused  to  charge  at  the  request 
of  the  defendant,  that  a  husband  discharges 
his  marital  obligation  to  his  wife  «.  e.,  the 
obligation  to  furnish  her  with  necessaries) 
either  by  supplying  them  himself,  or  by  giv- 
ing her  an  adequate  allowance  in  money 
with  which  to  purchase  them ;  and  that,  hav- 
ing done  this,  he  is  not  liable  to  tradesmen 
who,  without  his  authority,  furniah  her  with 
aueh  neaessaries.  , 

out  authority,  he  subsequently  ratified  it. 
Cooper  V.  Haseltinb  —  Ind.  App.  — ,  98  N. 
E.  437. 

And  80  the  husband  waa  held  liable  as  for 
necessaries,  lor  the  purchase  price  of  va- 
rious articles  of  jeweliy  purchased  by  his 
wife  on  his  credit,  as  the  evidence  showed 
that  the  articles  sold  were  in  keeping  with 
the  means  and  station  In  life  of  the  hus- 
band. Ibid. 

But  where  the  husband  gives  the  wife  an 
adequate  allowanee  for  personal  needs,  ^ere 
must  be  proof  of  prim  authority  or  of  a 
subsequent  ratificanon,  in  order  to  hold  the 
husband  liable  for  furs  furnished  wife  by  a 
tradesman  as  necessaries  suitable  to  the 
husband's  position  and  means.  Weingreen 
V.  Beckton,  102  K.  Y.  Supp.  620. 

a.  Effect  of  notice  to  tradeamen. 

A  notice  inserted  by  the  husband  in  a 
Paris  newspaper  long  after  the  purchases  in 
question,  that  he  would  no  loncer  be  re- 
sponsible for  his  wife's  bills,  was  held  Inad- 
missible in  Rosenfeld  v.  Peck,  149  App.  Div. 
663,  134  N.  Y.  Supp.  392,  an  action  by  a 
tradesman  to  recover  from  the  husband  for 
goods  purcbaaed  by  his  wife. 

b.  Burden  of  proof. 

Where  goods  purchased  were  of  a  kind 
which  had  theretofore  been  used  by  the  wife, 
and  were  appropriate  to  the  station  in  life 
and  style  of  living  of  husband  and  wife,  it  is 
a  matter  of  defense  that  the  wife  was  amply 
supplied  with  articles  of  the  same  character 
as  those  purchased,  or  that  she  had  been  fur- 
nished with  sufficient  money  to  pay  cash 
therefor.  Rosenfeld  v.  Peeli^  149  App.  Div. 
663,  134  K.  Y.  Supp.  392.  ' 

IF.  Preaumptlve  agenev  arWna  from 
eohaWUUion, 

The  wife's  presumptive  agency  to  pur- 
chase necessaries  arises  out  of  the  circum-  ' 
stances  of  cohabitation.   Bergh  t.  Croster, 
162  m.  App.  630. 

And  BO  a  wife  who  is  living  with  her  hus- 
band la  presumed  to  be  acting  as  agent  for 
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The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs  for  the  full 
amount  of  their  bill.  The  defendant,  by 
proper  exceptiouB  to  the  rulings,  instruc- 
tions to  the  jury,  and  refusal  to  instruct, 
which  we  have  recited,  and  by  proper  eansefl 
of  rerersol  based  thereon,  now  presents  to 
this  court  for  determination  the  question 
Aether  a  husband  maj  be  beld  liable  for 
goods  pnnhaMd  by  bli  wife  wUeh  some 

her  husband  in  the  purchase  of  necessary 
clothing  for  her  own  use.  Feiner  t.  Boyn- 
ton,  73  N.  J.  L.  136.  62  Atl.  420. 

And,  also,  there  is  legal  presumption  of 
the  agency  of  the  wife  to  purchase  upon  the 
husbiuid's  credit  articles  of  jewelry  neces- 
sary and  in  keeping  with  her  means  and  sta- 
tion in  life.  Cooper  T.  Hoseltine,  —  Ind. 
App.  — ,  98  N.  E.  437. 

But  in  Martin  t.  Oakes,  42  Miso.  201, 
85  N.'Y.  Supp.  387,  citing  Wanamaker  t. 
Weaver,  176  N.  Y.  75,  65  LM.A.  S29,  08  Am. 
St.  Rep.  621,  68  N.  E.  135.  it  was  beld  that 
the  agency  of  the  wife  for  the  husband  is  a 
question  of  fact,  and  the  marital  relations 
alone  do  not  create  a  presumption  of  such 
ag«K7. 

«.  Kay  56  rabutted. 

The  wlfe^  preBumptive  agency  for  bus- 
band  to  provide  medical  services  for  tb^r 
infant  child  may  be  rebutted.  Howell  T. 
Blesb,  10  Okla.  260,  01  Pac.  803. 

The  husband  may  show  in  defense  that 
the  wife  was  amply  supplied  with  articles 
of  the  same  character  as  those  purchased. 
Leichtenstein  Millinery  Co.  t.  Peck,  59 
Misc.  103,  110  N.  Y.  Supp.  410;  Cooper  v. 
Haaettine,  —  Ind.  App.  — >  08  N.  E.  437. 

And  the  husband  is  relieved  from  all  lia- 
bility for  necessaries  furnished  his  wife, 
where  he  has  made  her  an  allowance  amply 
sufficient  to  supply  her  needs.  Oatman  v. 
Watrons,  120  App.  Siv.  66,  106  N.  Y.  Snpp. 
174. 

And,  also,  the  wife's  implied  agency  to 
pledge  her  husband's  credit  for  necessaries 
arising  from  cohabitation  is  withdrawn  by 
publishing  a  notice  that  be  will  not  be  lia- 
ble for  bius  contracted  her.  Menschke  v. 
Riley.  ISO  Mo.  App.  831,  140  S.  W.  630. 

b.  Burden  of  proof. 

That  the  wife  has  been  famished  with 
articles  purchased  is  a  matter  of  defense 
to  rebut  the  legal  presumption  of  the  agency 
of  the  wife  to  purchase  tbem  on  her  hus- 
band's credit.  Cooper  v,  Haaeltlne,  —  Ind. 
App.  — ,  98  N.  E.  437. 

V*  AuthorUy  imptted  from  huahand'a 
anetU  to  prevtoua  tranaacUona. 

It  it  a  question  of  fact  for  the  jury  as  to 
whether  the  husband  Is  liable  for  expensive 
clothing  and  millinery  furnished  the  wife 
on  his  credit,  where  the  husband  bod  paid 
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within  the  general  description  of  necessaries, 
notwithstanding  the  fact  that  he  himself 
furnishes  her  with  moneys  sufficient  to  pur- 
chase such  necessaries  as  she  and  his  chil- 
dren may  from  time  to  time  reasonably 
require,  and  forbids  her  to  pledge  his  credit 
for  such  purchases. 

Although  this  precise  question  has  not 
until  now  been  presented  to  this  court  .for 
dedaioii*  it  has  frequently  received  ecouid- 

?revious  bills  for  the  same  character  of  ar- 
icles  sold  hia  wife  by  the  same  mereliant, 
and  there  was  a  dispute  between  the  bus* 
hand  and  the  merchant  as  to  whether  the 
former  had  notified  the  latter  that  be  would 
pay  no  more  such  bills,  Levison  v.  Davia^ 
212  Pa.  148,  61  Atl,  819, 

In  Rosenfeld  v.  Peck,  149  App.  Div.  663, 
134  N.  Y.  Supp.  392,  citing  Wanamaker  v. 
Weaver,  176  N.  Y.  75,  65  L.R-A.  529,  08 
Am.  St.  Rep.  621,  68  N.  E.  135,  the  merchant 
was  held  justified  in  continuing  to  sell  goods 
to  a  wife  on  her  husband's  credit  until  the 
husband  gave  notice  prohibiting  him  lonper 
to  extend  credit,  though  tlic  merchant  him- 
self had  not  previously  sold  to  the  wife  on 
credit,  hut  it  appeared  that  he  had  former- 
ly been  connected  with  an  establishment 
from  which  the  wife  had  been  in  the  habit 
of  purchasing  similar  articles  on  the  hus- 
bana's  credit,  and  those  bills  had  been  paid. 

And  in  Meuschke  v.  Riley,  159  Mo.  App. 
331,  140  8.  W,  639,  it  was  said  that  a  mer- 
chant's lack  of  knowledge  of  the  publica- 
tion of  notice  withdrawing  the  wifrs  right 
to  pledge  the  husband's  credit  might  be 
important  in  determining  the  husband's  lia- 
bility, if  the  wife  had  before  dealt  with  lueh 
merchant  on  the  husband's  credit. 

TI.  Liability  of  husband  by  reason  of 
estoppel  or  ratiflcatton. 

There  is  evidence  amply  sufficient  to 
show  either  previous  authorify  or  subse- 
quent ratification,  or  both,  where  it  is 
proved  that  the  husband  told  bis  wife  that 
his  credit  was  good  and  to  get  anything  she 
wanted;  that  when  the  wife  purchased  cer- 
tain goods,  she  told  the  merchant  that  her 
husband  had  authorized  her  to  make  the 
purchases,  and  when  the  husband  later  vent 
into  the  store  and  told  the  merchant  to  ex- 
tend her  no  further  credit,  and  was  informed 
that  a  bill  had  already  twen  sold  her,  he  said 
that  was  all  right,  but  not  to  sell  her  any 
more;  and  it  was  further  shown  that  she 
wore  the  articles  furnished  in  his  preaenea 
many  times  without  objection.  Cooper  v. 
Haseltine,  —  Ind.  App.  — ,  98  N,  E,  437. 

And  in  Landgrof  v.  Tanner,  162  Ala.  611, 
44  So.  397,  it  was  held  that  the  husband 
either  assented  to  his  wife's  purchase  or 
subsequently  ratified  it,  where  it  appeared 
that  the  wife  made  the  purchase  and  said 
that  the  husband  would  call  later  and  pay 
for  the  same,  and  he  did  go  with  bis  wife 
and  make  a  payment  and  said  he  would 
call  later  and  pay  the  balance. 

And  it  will  be  presumed  that  the  wife 
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cntion  in  other  tribniulB,  and  the  weight 
«f  authority  eupporta  the  doctrine  ihat  a 
husband  who  is  living  wiUi  his  wife,  and 
who  suppliea  her  with  neeessarieB  suitable 
to  his  poeition  and  her  own,  or  fumisheB 
her  with  ready  money  with  which  to  pay 
cash  therefor,  ia  not  liable  for  the  purchase 
price  frf  other  goods  sold  to  her  of  the  same 
character  aa  necessaries,  in  the  absence  of 
affinnattve  proof  ot  his  prior  authority  to 

was  authorized  to  purchase  on  her  husband's 
credit,  and  that  he  knew  that  the  goods 
were  charged  to  him,  where  the  goods  pur- 
chased were  in  large  part  uied  on  his  table, 
and  were  purchased  from  a  corporation  of 
which  the  nusband  waa  president  and  gen- 
eral manager.  Repetti  v.  Repetti  Co.  127 
Y.  Supp.  229. 

And,  also,  in  Marshall  Curry,  23  Pa. 
Super.  Ct.  143,  it  was  held  that  the  hus- 
band must  have  knowledge  of  the  merchant's 
account  for  articles  furnished  his  wife  on' 
his  credit  for  her  use,  and  that  of  her  chil- 
dren, where  the  aeeonnt  wae  for  a  period 
of  nearly  three  years. 

And  a  husband  who  visits  a  shop  with 
his  wife  and,  knowing  what  she  had  ordered, 
either  makes  no  objection  to  the  purchases, 
or  ezpreeely  approves  and  promises  to  pay 
for  them,  ratines  the  wife's  action  making 
the  purchases,  and  furnishes  the  evidence 
necessary  to  establish  au  agency  on  her 

Grt  to  make  the  purchase  on  credit.  Nag- 
-  V.  I/Esperance,  126  K.  Y.  Snpp.  665. 
But  that  .the  husband  was  present  when 
hia  wife  made  a  purchase  could  not  be  con- 
sidered aa  knowledge  on  his  part  that  she 
was  {lurchaaing  upon  his  credit,  or  as  a  rat- 
ification of  a  purchase,  as  such  presence  is 
rqually  as  consistent  with  the  fact  that  the 
credit  was  extended  to  her,  as  that  the  sale 
wta  made  npon  his  credit,  especially  where 
00  express  authority  on  the  part  of  the 
husband  is  shown,  and  there  never  had  been 
any  other  transactions  between  the  parties 
esUblishing  a  course  of  prior  dealings. 
Schwarts  r.  Cohn,  128  N.  Y.  Supp.  464. 

vn.  Mon0w  loaned  wife  to  purehaae 
neceMaHea. 

It  cannot  be  implied  that  the  wife  acted 
M  agent  for  her  nusband  where  money  is 
advanced  to  her  on  her  own  contract,  though 
it  may  have  been  advanced  to  enable  her 
to  pnrebase  necesBaries.  Ellenbagen  v. 
Sloenm,  86  Hiae.  612, 121 17.  Y.  Supp.  1110. 

Tin,  In  the  absence  of  certain^,  aa  to 
whcnn  oredft  waa  gtvetu 

In  Ponder  v.  Morris,  152  Ala.  531,  44  So. 
851,  the  court  refused  to  disturb  a  judg- 
ment against  the  hns1»ind  for  family  neces- 
saries furnished  the  wife  on  his  credit, 
though  there  was  a  conflict  aa  to  whom 
was  fpven  credit  as  there  was  evidence 
tending  to  support  the  averments  that  tiie 
credit  was  extended  to  the  husband. 
47  LA.A.(NA) 


make  them,  cr  his  subsequent  sanction  (rf 
such  purchases.  Bal»r  v.  Carter,  88  M& 
132,  23  Am.  Si  Bep.  764,  21  Aa  834;  Bergh 
V.  Warner,  47  Minn.  260,  28  Am.  St.  Bep. 
362,  60  N.  W.  77;  Wanamaker  t.  Weaver, 
176  N.  Y.  75,  60  IaJRM  629,  98  Am.  St.  Bep. 
621,  68  N.  E.  136;  Jolly  v.  Bees,  16  C.  B. 
N.  S.  628,  33  L.  J.  a  P.  N.  8.  177,  10  Jur. 
N.  8.  919,  10  L.  T.  N.  8.  299, 12  Week.  Bep. 
478,  2  Eng.  BuL  Gas.  487;  IM>enham  t. 


IX.  Statutoa. 

In  Fitzmaurice  v.  Buck,  77  Conn.  390,  69 
Atl.  415,  an  action  for  shoes  purchased  by 
wife  for  herself  and  children,  under  a  stat- 
ute which  provides  that  both  the  husband 
and  wife  "snail  be  liable  when  any  article 
purchased  by  either  shall  have  in  fact  gone 
to  the  support  of  the  family  or  for  their 
joint  benefit,  or  both,  or  for  the  reasonable 
apparel  of  the  wife,"  it  was  held  error  for 
the  trial  court  to  make  the  provision  by 
the  husband  of  suitable  support  for  his 
wife  and  family,  the  test  of  his  liability, 
and  to  tell  the  jury  that  such  provision  of 
itself,  although  unknown  to  the  sellers, 
would  deprive  them  of  the  benefit  of  his 
credit,  and  relieve  him  of  all  responsibility 
for  his  wife's  purchases,  although  they  in 
fact  went  to  the  support  of  the  family. 


X.  Funeral  axpenaea  and  medieai  €rt- 
tendanee  during  wife*a  Uu$  aUk- 
neaa. 

The  husband  is  liable  for  physician's 
services  rendered  his  wife,  and  they  cannot 
be  recovered  from  heraraarate  estate.  Re 
Stadtmuller,  110  App.  Dir.  76,  06  N.  Y. 
Supp.  1101. 

Nor  does  the  statute  creating  the  wife's 
statutory  estate  relieve  a  husband  from  lia- 
bility for  hia  wife's  medical  attendance  and 
surgical  expenses.  Stonesifer  t.  Shriver, 
100  Md.  24,  59  Atl.  139. 

The  husband  has  a  direct  and  primary 
obligation  to  pay  the  expenses  of  bis  wife's 
last  sickness,  including  the  funeral  ex- 

Eenaee,  and  the  same  cannot  be  recovered  by 
im  fnnn  his  wife's  personal  estate.  Skill- 
man  V.  Wilson,  146  Iowa,  601,  140  Am.  St. 
Rep.  295,  125  S.  W.  343;  Ketterer  v.  Nel- 
son, 146  Ky.  7,  37  L.R.A.(N.S.)  764,  141 
So.  409;  Lumbers  t.  Montgomery,  20  Mani- 
toba L.  Rep.  444,  17  West.  L.  Rep.  (Can.) 
77. 

But  a  husband  is  not  liable  for  medical 
services  furnished  his  wife,  where  the  evi- 
dence was  that  she  recognized  her  personal 
liability  therefor.  Be  Totten,  137  App.  Dir. 
273,  121  N.  Y.  Supp.  942. 

And  it  seems  to  oe  the  rule  fn  New  York, 
that  the  husband  may  recover  from  his  de- 
ceased wife's  estate  the  necessary  expenses 
incurred  by  him  in  her  burial.  Pache  v. 
Oppenheim,  84  N.  Y.  Supp.  926,  reversed  in 
93  App.  Div.  221,  87  N.  Y.  Supp.  704;  Be 
Stadtmuller,  110  App.  Div.  76,  08  N.  Y. 
Supp.  1101.  Ju,H.  B. 

Digitized  by  CjOOg  IC 


234  N&W  JtlftSfiV  COURT  OF 


feiUtOfiS  AiSt>  APPkJd£.  Jen, 


Mdlon,  L.  K.  fl  Ai»p.  Ca*.  24,  50  L.  J.  Q. 
B.  8.  16S,  43  U  T.  N.  S.  673,  29  Week. 
R«p.  141,  45  J.  P.  252,  2  Eng.  Bttl.  Cm. 
441;  Morel  Brofl.  t.  Westmoreland  [1&03] 
1  K.  B.  64,  72  L.  J.  K.  B.  M.  8.  66,  61 
Week.  R^.  290,  87  L.  T.  N.  S.  886,  19 
Times  L.  R«  43.  And  this  doctrine  is,  as 
we  conceiTe,  sonnd  in  principle. 

A  wife  bas  no  power  to  make  a  con- 
tract binding  upon  her  husband,  unless  npon 
his  authorify  express  or  Implied.  In  eaata 
where  the  authority  is  to  be  impUed  from 
the  marital  relationship  and  the  cohabita- 
tion of  the  parties,  the  presumption  which 
the  law  raises  is  based  upon  the  obligation 
of  the  husband  to  supply  necessaries  to.  the 
wile.  It  maj  be  that  it  is  to  be  presumed 
that  goods  of  the  character  of  neoessaries 
purchased  bj  the  wife  on  the  credit  of  the 
husband  are  the  very  <mes  with  which  he  was 
bound  to  supply  her.  But  eertainly  this 
is  not  a  presumption  /uria  et  d«  fun,  and 
be  overcome  by  proof  to  the  eontraiy. 
This  duty  which  the  law  imposM  upon  the 
husband,  and  which  he  must  discha^  to 
the  extent  erf  his  ability,  is  satisfied  by  a 
single  performance.  In  other  words,  having 
once  performed  it,  the  law  does  not  impose 
upon  him  the  obligation  of  duplicating  that 
performance.  When  he  has  supplied  his 
wife  with  those  necessaries  which  their  sta- 
tion in  life  and  his  financial  standing  entitle 
ber  to  hare  at  his  hands,  or  has  furnished 
her  with  moneys  sufficient  to  enable  her  to 
purchase  them  for  herself,  he  is  under  no 
obligation  to  pay  bills  incurred  by  her  for 
what  would  have  been  necessaries  if  be  had 
not  already  supplied  her  tiierewith,  but 
which  are  no^  In  fact,  such,  tiecause  of  the 
preceufnt  supply.  The  husband  may  permit 
such  extravagance  on  the  part  d  the  wife  if 
he  sees  fit;  but,  having  diseouged  the  ob- 
ligation which  the  law  Imposes  upon  him 
with  relation  to  bis  wife's  necessaries,  he  is 
entitled  to  regulate  her  expenditures  for 
which  he  is  to  become  responsibly  by  his 
own  discretion  and  judgment. 

It  is  argued  tliat  the  tradesman  is  en- 
titled to  assume  that  the  wife  has  author- 
ity to  pledge  the  credit  of  the  husband  for 
necessaries,  unless  he  receives  notice  to  the 
contrary.  This  may  be  conceded  when  the 
husliand,  by  his  conduct,  has  led  the  trades- 
'  man  to  believe  that  the  wife  has  such  au- 
thority. But  there  seems  no  ground  for 
such  assumption  on  the  part  of  the  trades- 
man who  deals  with  the  wife  for  the  first 
time.  He  is  supposed  to  know  that  the 
wife's  power  to  pledge  ber  husband's  credit 
is  not  without  limit;  that  slie  can  only  do 
so  for  the  purpose  of  obtaining  tiiose  neces- 
saries which  the  law  requires  him  to  fUmish 
her,  and  to  the  extent  that  they  rcmBin  un- 
furnished; and  be  can  readly  ascertain  by 
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Inquiry  the  fact  of  tiie  wife'a  author!^  to 
pledge  her  husband's  credit  for  the  pur- 
chases which  die  desires  to  make.  The  sug- 
gestion that  sneh  action  on  the  part  of  tJio 
&adesman  might  readily  be  wmsidered 
offensive,  not  only  by  the  wife  who  seeks 
to  make  the  purchases,  but  by  the  husband 
whose  credit  she  seeks  to  pledge,  is  fully 
answered  1^  what  was  said  by  BramweU, 
L.  J.,  in  Debenham  v.  Mellon,  49  L.  J.  Q. 
B.  N.  S.  407,  2  Eng.  Sul.  Cas.  441,  vim.: 
"If  it  be  said  that  such  a  proceeding  would 
offend  the  customer,  I  answer  that  that 
may  be  an  excellent  reason  wl^  the  trades- 
man should  not  ask  the  question;  but  it  is 
no  reason  for  seeking  to  make  the  husband 
pay  because  the  question  is  not  asked." 

We  conclude  that  the  grounds  of  appeal 
which  we  have  set  out  in  the  beginning  of 
this  opinion  are  welt  talcen.  The  judgment 
under  review  will  be  ravarsed,  and  a  venire 
de  MMW  awarded. 

White,  J.,  tUssaits. 


NKW  YORK  OOmiT  OF  APPBiAU. 

CHARLES  W.  CLOWE,  Trustee,  etc,  of 
Elisabeth  S.  C.  Seavey,  Bankrupt,  Respt., 

V. 

ELIZABETH  6.  C.  SEAVEY  et  aL,  Appts. 

(208  N.  Y.  496,  102  K.  E.  621.) 

Fraud  —  transfers  to  defraud  creditors 
— effect  of  honesty  of  transferee. 

1.  A  transfer  of  property  for  the  purpose 
of  securing  it  for  the  benefit  of  the  trans- 
ferrer and  his  children,  in  fraud  of  his  cred- 
itors, is  not  validated  bv  the  fact  that  the 
transferee  is  ignorant  oi  the  fraudulent  in- 
tent. 

Bankraptey— conUncent  eatBte— rl^t 
of  trustee. 

2.  The  estate  of  a  grandchild  under  the 
will  of  its  grandfather,  which  is  dependent 
upon  its  surviving  its  father,  although  con- 
tingent, passes  to  his  trustee  in  bankruptcy, 
under  a  statute  providing  that  expectant 
estates,  which  include  contingent  future  es- 
tates, in  which  the  person  to  whom  they  are 
limited  to  tiUce  effect  remains  uncolmin, 
are  descendible,  devisable,  and  alienable. 

(June  8,  191S.) 

jfote.  —  Eetatea  in  remainder  a»  aaaefs 
which  tcUl  paas  to  0i«  trustee  in 

bankruptcy. 

The  term  "estates  in  remainder,"  as  used 
in  the  above  title  and  in  the  following  note, 
includes  both  vested  and  contingent  remain- 
ders (under  some  decisions  a ''remiUnder" 
is  not  an  "estate"). 

The  question  whether  a  particular  re- 
mainder is  vested  or  is  contingent  ta,  of 
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APPEAL* by  defendants  from  a  judgment 
of  tbe  Appellate  Division  of  the  Supreme 
ConTt.  Third  Department,  affirming  a  judg- 
mrat  of  a  Trial  Term  for  Saratoga  County 
in  plaintiff's  favor  in  an  action  brought  to 
set  a^de  a  transfer  of  property  as  in  fraud 
of  creditors.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Beardsley,  Hemmens,  &  Tay- 
lor, for  appellants. 

ZMendant  possesses  a  possibility  not 
coupled  with  an  interest.  She  does  not 
possess  aii  expectant  estate,  nor  a  beneficial 
interest. 

Clark  T.  Cammann,  160  N.  Y.  316,  54  N. 
£.  709;  Be  Baer.  147  K.  Y.  348,  41  N.  E. 
702;  Lowisohn  t.  Henry,  179  N.  Y.  352,  72 


coarse,  not  entered  into,  as  that  is  pre- 
finuDary  to  the  question  herein  under  dis- 
cussion. 

As  to  what  contingent  interests  may  be 
reached  by  a  creditors'  bill,  see  note  to 
Clarke  v.  Fay,  27  L.R.A.(N.S.)  454.  And 
as  to  what  expectant  and  contingent  in- 
tercste  in  real  estate  are  subject  to  attach- 
ment .or  levy  on  execution,  see  notes  to 
Walker  v.  Alverson,  30  L.R.A.(N.S.)  116, 
and  Young  v.  Youn&  23  LJLA.  642. 

For  contingent  T«nainder  as  subject  of 
devise  by  remainderman,  see  note  to  Fisher 
V.  AVagner,  21  L.ILA.(N.S.)  121. 

The  provision  of  the  bankruptcy  act  of 
1898,  under  which  the  qnestion  as  to  wheth- 
t>r  estates  in  remainder  pass  to  the  tnistee 
in  bankruptcy  arises,  is  that  part  of  §  70, 
subdivision  a,  paragraph  (5),  which  pro- 
vides that  the  trustee  in  iHinkruptnr  shall 
be  vested  by  operation  of  law  with  the  title 
to  all  property  which,  prior  to  the  filing  of 
the  petition,  the  bankrupt  "could  by  any 
mrans  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judi- 
cial processes  against  him."  The  test,  there- 
fore,  as  to  whether  or  not  any  particular 
"remainder"  is  property  of  a  character 
which  will  pass  to  the  trustee  as  assets  of 
the  remainderman,  depends  upon  the  local 
laws  as  declared  by  the  state  statutes  and 
decisions. 

There  is  no  doubt  but  that  a  vested  re- 
mainder passes  to  the  trustee  in  bankruptcy 
as  assets  of  the  remainderman.  The  fol- 
lowing cases  BO  hold,  the  jurisdiction  in 
which  they  arose  being  parenthetically 
noted:  He  Wood,  98  Fed.  972  (N.  Y.) ; 
Re  Sbenberger,  102  Fed.  078,  4  Am.  Bankr. 
Rep.  487  (Ohio) ;  Re  6t.  John,  105  Fed. 
S34,  5  Am.  Bankr.  Rep.  190,  3  N.  B.  N.  Rep. 
120  (N.  Y.) ;  Re  Twaddell,  110  Fed.  146,  6 
Am.  Bankr.  Rep.  639,  3  N.  B.  N.  Rep.  752 
(Pa.)  ;  Re  McHariy,  49  C.  C.  A.  429,  111 
Fed.  4»8,  7  Am.  Bankr.  Rep.  83  (III.) ;  Re 
Ha^ett.  116  Fed.  680  (Ga.) ;  Woods  v.  Lit- 
tle. «7  C.  a  A.  367,  134  Fed.  229  (Pa.); 
Loomer  t.  Loomer,  76  Conn.  622,  S7  Atl. 
167  (Conn.). 

As  to  what  contingent  remainders  pass 
to  the  trustee,  however,  there  is  not  a  con- 
census of  opinion,  even  among  eases  which 
47  L.Bj^(N.S.) 


N.  E.  239;  Re  Crane,  184  N.  Y.  71,  68  N.  E. 
47;  Salter  v.  Drowne,  205  N.  Y.  204,  08 
N.  E.  401;  Hall  v.  LaFranoe  Fire  Engine 
Ca  158  N.  Y.  570,  63  N.  E.  613;  Fargo  T. 
Squiers,  164  N.  Y.  250,  48  N.  E.  509;  Mc- 
GiUis  V.  McGillia,  154  N.  Y.  532,  49  N.  E. 
146;  Cochrane  v.  Bchell,  140  N.  Y.  516, 
35  N.  B.  971;  Striker  v.  Mott,  28  N.  Y.  82; 
Mason  V.  Jones,  2  Barb.  229;  Schell  v. 
Carpenter,  60  Misc.  400,  100  N.  Y.  Supp. 
564,  affirmed  in  390  N.  Y.  652,  83  N,  E. 
1131;  2  Reeves,  Real  Prop.  p.  1158;  Dough- 
erty V.  Thompson,  167  N.  Y.  472,  60  N. 
E.  760;  Towiishend  v.  Fronimer,  125  N. 
Y.  446,  26  N.  E.  805;  Smith  v.  Edwards, 
88  N.  Y.  92;  He  Smith,  131  N.  Y.  239,  27 
Am.  St.  Rep.  686,  30  N.  E.  130;  Washb. 


1 

laws.  In  the  majority  of  the  cases,  the 
principal  controversy  centers  around  and 
IS  made  dependable  upon  the  question 
whether  the  contingency  is  one  of  person 
or  of  event.  In  the  former  case,  the  ma- 
jority of  the  courts  have  held  that  there  is 
no  interest  which  can  pass  to  the  trustee 
under  §  70,  a  (5),  although  in  some  of  such 
cases  a  contrary  conclusion  probably  would 
have  been  announced  had  Cu>WB  v.  Se&vet 
preceded  them.  Where  the  contingency  is 
one  of  event  only,  the  true  rule,  except  of 
course  in  case  of  contraiy  statutory  pro* 
vision,  would  seem  to  vest  the  remainder- 
man's contingent  estate  or  interest  in  his 
trustee  in  bankruptcy.  In  such  case  the 
contingency  is  one  affecting  the  value  rather 
than       existence  of  an  interest. 

Clowe  t.  Sbatbt,  which  holds  that  con- 
tingent remainders  pass  to  the  trustee  in 
bankruptcy,  is  directly  supported  by  Clark 
T.  Grosh,  81  Misc.  407,  142  N.  Y.  Supp.  900, 
which  is  almost  identical  as  regards  facts 
and  reasoning  with  that  cose.  (The  hold- 
ing in  Van  Heusen  v.  Van  Hcusen  Charles 
Co.  74  Misc.  292,  131  N.  Y.  Supp.  401,  to 
the  effect  that  an  estate  in  remainder,  con- 
tingent upon  the  remainderman  surviving 
the  life  tenant,  will  not  pass  to  the  re- 
mainderman's trustee  in  bankruptey,  must 
be  regarded  as  overruled  by  Clowe  t. 
Seiavet,  and  is  seemingly  in  direct  conflict 
with  Clark  v.  Grosh,  supra.) 

Another  case  which  is  almost  identical 
with  the  Clowe  Case  as  regards  facts  and 
reasoning  is  Re  St.  John,  106  Pa.  236,  6 
Am.  Bankr.  Rep.  100,  8  N.  B.  N.  Rep.  120, 
in  which,  after  deciding  that  the  remain- 
der was  a  vested  one  and  as  such  passed  to 
the  tnistee,  the  contention  that  the  remain- 
der was  a  contingent  one  was  taken  up, 
and  it  was  said  that,  under  the  New  York 
statutes,  the  remainder  in  question  would 
have  passed  to  the  trustee  even  granting 
that  it  was  a  contingent  one. 

And  in  Earle  v.  Maxwell,  86  S.  0.  1,  138 
Am.  St.  Rep.  1012,  67  S.  E.  962,  where  the 
bankrupt  was  one  of  a  class  amons  the  sur- 
vivors of  which  the  proceeds  of  the  sale  of 
the  remainder  of  an  estate  were  to  be  di- 
Tided,  it  was  held  that  since,  in  South  Caro- 
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Real  Prop.  6  ed.  S  p.  527  ;  2  Cruise. 

Dig.  Huntington  ed.  title  Ifl,  ehap.  {§  19, 
20. 

The  bankrupt  possessee,  tberefore,  not  an 
expectant  estate  or  a  beneilcial  interest,  but 
a  mere  chance  or  naked  pOBsihility  not 
coupled  with  an  interest. 

Jackson  t.  Waldron,  13  Wend.  178;  Mil- 
ler V.  Emana,  19  N.  Y.  884;  4  Kent,  Com. 
262 ;  Wilson  v.  Wilson,  32  Barb.  328 ;  John- 
ston T.  Spicer,  41  Hun,  47B,  affirmed  in 
107  N.  Y.  185,  13  N.  E.  753. 

The  bankrupt's  chance  or  possibility  of  in- 
heritance under  the  will  ia  not  property 
capable  of  transfer  or  sale  under  judicial 
process. 

Edwards  t.  Variek,  5  Deala,  666;  Stover 
T.  EyeleaheinuT,  46  Barb.  84;  Be  Stepheni, 
64  N.  Y.  Supp.  990;  Johnson  Williama,  63 
How.  Pr.  233;  Field  t.  Kew  York,  6  N.  Y. 
170,  57  Ant.  Dec.  436;  F«lletreau  t.  Jftck- 
Bon.  11  Wend.  110;  Wright  v.  Wright,  1 
Vee.  Sr.  409;  Jaekeon  ex  dem.  Varick  v. 

Una,  such  a  contingent  interest  was  per- 
sonalty and  assignable,  the  remainder  was 
one  which  passed  to  the  trustee  in  bank- 
ruptcy under  fi  70  of  the  bankruptey  act  of 
1898. 

And  in  Re  Haslett,  116  Fed.  680,  decided 
nnd^  the  laws  of  Qeorgia*  it  was  stated 
that  the  rule  is  that  a  remainder  which  is 
contingent  as  to  event  only  will  pass  to  the 
trustee  in  bankruptcy,  under  the  act  of 
1808. 

So,  it  has  been  held  that  a  vested  inter- 
est in  a  contingent  remainder  passes  to  the 
trustee  in  bankruptcy  of  a  ronainderman, 
under  I  14  of  the  bankruptcy  act  of  1867, 
which  vested  all  the  bankrupt's  "property 
and  estate,  both  real  and  personal,"  in  the 
trustee.  Minot  v.  Tappan,  122  Mass.  636 ; 
Belcher  v.  Burnett,  126  Mass.  230 ;  Putnam 
V.  Story,  132  Mass.  205;  Bodenhamer  v. 
Welch,  89  N.  C.  78.  And  that  the  interest 
of  one  having  a  vested  intoest  in  a. contin- 
gent remainder  will  pass  to  the  trustee  in 
bankrupt^,  under  the  act  of  1808,  see  Ham- 
mond T.  Wbittredge,  204  U.  S.  638,  51  L. 
ed.  808.  27  Sup.  Ct.  Bep.  396,  affirming  198 
Mass.  46,  76  N.  E.  222;  and  Clarke  v.  Fay, 
205  Mass.  228,  27  IiJl.A.{N.8.)  464,  91  N. 
E.  328.  In  the  latter  case  the  bankrupt  had 
a  flxed  right  subject  to  be  defeated  by  his 
failure  to  survive  the  life  tenant,  and  sub- 
ject to  diminution  or  increase  by  enlarge- 
ment of  or  a  decrease  in  the  class  to  which 
he  belonged.  The  court  said  tiiat  his  in- 
terest was  a  Tested  one  in  a  contingent 
right,  and  that  the  possibility  of  a  change 
in  the  number  of  persons  among  whom  the 
remainder  would  be  divisible  merely  af- 
fected the  amount,  and  not  the  fact,  of  the 
bankrupt's  interest. 

And  in  England,  under  13  Eliz.  ehap.  7, 
%  2,  which  empowered  the  bankruptcy  com- 
missioners to  assign  over"all  that  the  bank- 
rupt might  depart  withal,"  it  was  held  that 
the  contingent  interest  in  a  remainder,  aiu- 
47  LJl.A.{NJ3.), 


Waldron,  13  Wend.  178;  Robinim  New 
York  L.  Ins.  &  T.  Co.  75  Misc.  361,  133  N. 
Y.  Supp.  267;  Lampet^  Case.  10  Coke,  46; 
Manning's  Case,  8  Coke,  94b;  National 
Park  Bank  v.  Billings,  144  App.  Div.  63S, 
129  N.  Y.  Supp.  846,  affirmed  in  203  N.  Y. 
656,  96  N.  E.  1122;  Upington  y.  Corrigan, 
151  N.  Y.  143,  37  L.RA.  794,  45  N.  B.  859; 
Johnston  v.  Spicer,  41  Hun,  475,  affirmed  in 
107  K.  Y.  185,  IS  N.  E.  763;  Delafleld  t. 
Shipman,  103  N.  Y.  463,  9  N.  E.  184;  Salter 
V.  Drowne,  205  N.  Y.  204,  98  N.  E.  401; 
Gilliam  v.  Guaranty  Trust  Co.  Ill  App. 
Div.  658,  97  N.  Y.  Supp.  758;  Shindler  v. 
Robinson,  160  App.  Div.  875,  136  N.  Y. 
Supp.  1066;  Zabriskie  Smith,  13  N.  Y. 
322,  64  Am.  Dec.  551 ;  Henog  t.  Title  Guar- 
antee ft  T.  Co.  177  N.  Y.  86,  67  LJLA. 
146,  69  N.  E.  283;  Beatty  f.  Godwin,  127 
App.  Div.  08,  111  N.  Y.  Supp.  873;  2  Beeves, 
Real  Prop.  p.  1189;  Towle  v.  Remsen,  70 
N.  Y.  303;  4  Kent,  Com.  §  262,  p.  289; 
Jacobson  v.  Smith,  73  App.  Div.  412,  77  N. 

ing  from  a  devise  to  such  of  the  children 
of  the  life  tenant  as  might  survive  her, 
passed  to  the  commissioners  in  bankruptcy 
of  erne  of  Bucb  children,  who  became  bank- 
rupt while  the  life  tenant  was  still  alive, 
the  ground  taken  being  that  audi  remain- 
derman might  have  released  his  contingent 
interest.  Higden  v.  Williamson,  3  P.  Wms. 
132,  affirmed  on  appeal  by  Lord  Chancellor 
King, — see  note  to  case  as  reported  in  24 
English  Reprint,  1000. 

But  iQ  Re  Hoadlev,  101  Fed.  233,  3  Am. 
Bankr.  Rep^  780,  2  N.  B.  N.  Rep.  704,  where 
the  remainder  was  contingent  as  to  the 
persons  who  would  take,  it  was  held  that 
one  of  the  class  in  whom  the  remainder 
would  vest,  it  being  limited  to  the  children 
or  children's  heirs  surviving  the  life  ten- 
ant, had, no  estate  or  interest  while  the  life 
estate  was  outstanding  which  would  vest 
in  his  trustee  in  bankruptcy  as  assets.  This 
decision  was  based  on  the  New  York  law 
which  controlled,  and  which  it  was  said  did 
not  make  remainders  which  were  contingent 
as  to  the  persons  who  would  talce  alienule; 
but,  as  pointed  out  in  Ciowx  T.  Se&vkt, 
under  the  New  York  statute,  now  at  least, 
it  is  settled  that  there  is  no  difference  be- 
tween uncertainly  of  person  and  uncertain^ 
of  event. 

Re  Hoadley  was  cited  and  leemingW  fol- 
lowed with  approval  in  Re  Gu-dner,  6  Am. 
Bankr.  Rep.  432,  a  case  arising  in  New 
York,  wherein  it  was  held  that  one  who, 
should  he  survive  certain  persons  then  liv- 
ing, would  be  one  of  a  class  to  whom  the  re- 
mainder in  certain  properly  was  devised, 
bad  no  then  present  alienable  interest 
which  would  pass  to  his  trustee  in  bank- 
ruptcy. Her^  too,  the  court  laid  stress 
upon  the  fact  that  the  remainder  waa  con- 
tingent 08  to  the  persona  who  would 
take. 

Another  case  closdy  analogous  to  Ra 
Hoadl«yi  lupra,  ia  Be  Wetmore,  47  C*  C.  A. 
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T.  Sapp.  49;  Waahb.  Beal  Prop.  6th  ed. 
I  1557,  p.  527;  Ra  Hoadlej,  101  Fed.  233, 
3  Am.  B&nkr.  Rep.  780;  Re  Qardoer,  6  Am. 
Btokr.  Rep.  432 ;  Re  Wetmore,  4  Am.  Bankr. 
Bep.  336,  47  C.  C.  A.  477.  108  Fed.  620. 
affirmed  in  6  Am.  Bankr.  Rep.  210;  Re  Ehle, 
$  Am.  Bankr.  Bep.  476,  109  Fed.  626;  Re 
Twaddell,  6  Am.  Bankr.  Rep.  639,  110  Fed. 
145;  Be  McCrea,  20  Am.  Bankr.  Rep.  412; 
Van  Heusen  t.  Van  Heusen  Charlea  Co.  74 
Uiae.  292,  131  N.  T.  Supp.  401. 

Tb»  aaaigne^  Mary  E.  Seavey.  was  an  in- 
nocent pnrcbaser  for  value.  The  assignment 
ihoald  not  therefore  have  been  set  aside. 

Kerfcer  Levy,  140  App.  Div.  428,  125 
N.  Y.  Supp.  367;  WUlis  v.  Willis,  79  App. 
Dir.  y,  79  N.  Y.  Supp.  1028;  De  Hierapolis 
V.  BeiUy.  44  App.  Div.  22,  60  N.  Y.  Snpp. 
417.  aiBrmed  in  108  N.  Y.  686,  60  N.  E. 
1110;  Gzeenwald  v.  Waim,  174  N.  T.  140. 
«e  K.  E.  666;  Waterlmry  ▼.  Stnrtevant,  18 
Wend.  363;  Dudley  T.  Danforth,  61  N.  Y. 
626;  Steams  v.  Qsgs,  79  N.  Y.  102;  Starin 


V.  EeUy.  88  N.  Y.  418;  Billings  v.  BnaseU. 

101  N.  Y.  226.  4  N.  E.  631;  Bush  v.  Boberti. 
Ill  N.  Y.  278,  7  Am.  St.  Bep.  741.  18  N. 
E.  732;  Hine  v.  Bowe,  114  N.  Y.  860,  21  N. 
E.  738;  Knower  v.  Central  Nat  Bank,  124 
K.  Y.  662,  21  Am.  St.  Bep.  700,  27  N.  E. 
247;  Wilson  v.  Marion,  147  N.  Y.  689,  42 
N.  E.  190;  Farley  v.  Carpenter.  27  Htm, 
359;  Bogert  T.  Hess.  60  App.  Div.  263,  63 
N.  Y.  Supp.  977;  Wadleigh  v.  Wadleigh,  111 
App.  Div.  367,  97  N.  Y.  Supp.  1063;  Lary 
V.  Pettit,  56  App.  Div.  631,  66  N.  Y.  Supp. 
834;  Colnon  v.  Buckley,  117  App.  Div.  742, 

102  N.  Y.  Supp.  912;  Tisdale  v.  Bider,  119 
App.  Div.  6S4,  104  N.  Y.  Supp.  77;  Barr 
V.  Sofranski,  130  App.  Div.  783,  116  N.  Y. 
Supp.  533. 

Messrs.  Edgar  T.  Bnudcett  and  Wil- 
liam E.  Bennett,  witii  Mr.  Hlrun  O. 
TOdd,  for  respondent: 

The  interest  of  the  defendant  Elizabeth  8. 
C  Seavej  in  the  estate  of  her  grandfather. 


477,  108  Fed.  520.  affirming  102  Fed. 
290.  4  Am.  Bankr.  Bep.  335,  which  in- 
volved the  same  provisions  of  the  New 
York  itatate  construed  in  the  forcing 
cases  and  in  Clowb  t.  Suvkt,  wherem  it 
was  held  that  one  who,  should  he  survive 
the  life  tenant,  would  be  one  of  a  class  de 
terminable  at  the  death  of  the  life  tenant 
entitled  to  a  distributive  share  of  the 
ronainder  nnappointed  hy  the  life  ten- 
ant under  a  power  in  the  will,  had  no 
estate  or  intuest  during  the  life  of  the 
life  tenant  wltieh  wowd  pass  to  liis 
trustee  in  banlcrupti^.  In  thia  eonnec- 
ticn  the  eireuit  court  of  i^peala  said 
tha^  "if  the  contingency  or  uncertainty  be 
such  as  relates  to  the  person,  and  not  mere- 
ly to  the  event,  and  he  who  is  to  take 
remains  unascertained  by  name,  designation, 
or  description,  obviously  no  given  individual 
while  BO  unascertained  can  be  held  to 
have  a  property  right  to  or  in  the  subject* 
matter  of  the  ^ft  or  limitation." 

And  in  Be  £hle,  109  Fed.  626,  6  Am. 
Bankr.  Bep.  476,  it  was  held  that  a  contin- 
f[ent  remainder  did  not  pass  to  the  trustee 
m  baiUcruptcy  of  the  remainderman.  This 
case  arose  in  the  United  States  district 
court  for  Vermont,  and  although  no  refer- 
ence is  made  to  the  Vermont  laws,  the  court 
seems  to  have  prftceeded  upon  the  assump- 
tion that  the  estate  would  nave  had  to  have 
been  a  vested  one  in  order  for  the  trustee 
to  take.  It  might  also  be  of  Interest  that, 
although  the  uncertainty  was  not  one  as  to 
persons,  the  bankrupt  having  been  express- 
ly named,  the  court  referred  with  approval 
to  Re  Hoadley  and  Re  Gardner,  supra. 

And  the  question  as  to  what  contii^ent 
ranainders  pass  to  a  trustee  in  bankm^ey, 
as  affected  by  the  question  whether  the  re- 
mainder is  contingent  as  to  person  or  as 
to  event,  was  interestingly  discussed  in  Be 
Twaddell.  110  Fed.  146,  6  Am.  Bankr.  Bep. 
639,  8  N.  B.  K.  Bep.  762,  wherein  Penn^l- 
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vania  statutes  similar  to  the  New  York 
statutes,  except  as  to  the  addition  of  a 

Sertinent  proviso  to  the  provision  that  con- 
ingent  and  vested  estatea  are  assignable, 
if  ^^there^  be  a  real  interest  In  t£e  de* 
fendant  in  the  execution,  legal  or  eoni* 
table,"  were  under  consideration,  llie 
court  said:  "In  the  law  of  contingent 
remainders  there  is  a  fundamental  dis- 
tinction between  contingent^  as  to  the 
person  who  is  to  take,  and  contingency  as 
to  the  event  on  the  happening  of  which  a 
right,  tnteresL  or  estate  ia  to  be  acquired 
ttnder  the  limitation  over.  Where  the  con- 
tingency relates  to  the  event,  and  not  to 
the  person,  the  remainderman  possesses 
a  riftit  or  title  which  may  indifferently  be 
considered  or  termed  a  'vested  right'  in  or 
to  a  contingent  interest  or  estate,  or  a  'con* 
tingent  right*  to  a  future  interest  or  estate 
and  such  a  right  is  alienable  and  transmis- 
sible to  heirs  or  personal  represratativee 
according  to  its  nature.  But  where  the 
contingency  relates  to  the  person,  the  case 
is  essentially  different.  A  contingent  re- 
mainder is  none  the  less  a  remainder  be- 
cause limited  to  persons  not  «n  esse.  But 
such  a  limitation  eo  vi  termini  excludes 
the  alienability  or  transmiasibility  of  the 
remainder  so  long  as  it  remains  continent. 
If  land  be  devised  to  one  for  I^^  az^  at 
his  death  in  fee  to  such  ot  his  children 
as  shall  survive  him,  there  can  be,  before  his 
death  occnrs,  no  remainderman  in  etso 
having  capacity  to  take.  In  such  a  case  it 
would  seem  that  the  existence  of  remain- 
dermen cannot  be  disassociated  from  their 
capacity  to  take,  and  that,  as  such  capacity 
cannot  exist  before  their  ascertainment  1^ 
the  death  of  the  first  taker,  they  ouinot  be 
r^arded  as  M  esse  before  that  event,  so 
far  as  the  alienabili^  or  transmissibility 
of  any  interest  or  title  under  the  limita- 
tion u  concerned."  Q.  J.  C. 


Digitized  by 


Google 


288 


NEW  YORK  COURT  OF  APPEALS. 


Jtnr^ 


William  H.  Clement,  deceased,  eonitituted 
property. 

Moore  T.  littel,  41  N.  Y.  66. 

The  law  favors  the  vesting  of  estates. 

Lytle  T.  Beveridge,  68  N.  Y.  692  j  Miller 
V.  Von  Schwarzenstein,  51  App.  Div.  18,  64 
N.  Y.  Supp.  476;  Manice  t.  Manice,  43  N. 
Y.  803;  Embury  v.  Sheldon,  88  N.  Y.  227; 
Thomson  v.  Hill,  87  Hun,  111,  33  N.  Y. 
Supp.  810;  Hereee  Simpson,  154  N.  Y. 
496,  48  N.  E.  890;  Johnson  t.  Brasington, 
166  N.  Y.  181,  50  N.  E.  859;  Riker  v. 
Gwynne,  201  N.  Y.  143,  94  N.  E.  632. 

Mere  postponement  of  the  time  of  pay- 
ment will  not  make  a  I^^y  contingent. 

Bushnell  t.  Carpenter,  92  N.  Y.  270. 

Kor  do  the  words  "frcnn  and  after,"  or 
the  like,  reach  the  result  of  making  a  legacy 
contingent. 

Corse  T.  Chapman.  153  N.  Y.  466,  47  N. 
E.  812;  Moore  t.  Lyons,  26  W«id.  119; 
Hersee  t.  Simpson,  154  N.  Y.  496,  48  N.  E. 
890;  Purdy  v.  Hayt,  92  N.  Y.  447;  Tiers 
T.  Tiers,  98  N.  Y.  668;  Beardeley  v.  Hotch- 
kiss,  96  N.  Y.  201;  Byrnes  t.  Stillwell, 
103  N.  Y.  463,  67  Am.  Rep.  760,  9  N.  E.  241 ; 
Clark  T.  Cammann,  160  N.  Y.  316,  64  N. 
E.  709;  Stokes  t.  Weston,  142  N.  Y.  433,  37 
K.  E.  515;  Re  Seebeck,  140  N.  Y.  241,  35 
N.  E.  429;  Connelly  T.  O'Brien,  166  K.  Y. 
406,  60  N.  E.  20. 

The  law  favors  such  a  construction  as 
will  avoid  the  disinheritance  of  the  remain- 
derman who  chances  to  die  before  the  de- 
termination of  the  precedent  estate. 

Mitchell  T.  Knapp,  64  Hun,  600,  8  N.  Y. 
Supp.  40,  affiptned  in  124  N.  Y.  664,  27  N. 
E.  413;  Sage  v.  Wheeler,  3  App.  Div.  38.  37 
N.  Y.  Supp.  1107;  Connelly  v.  O'Brien,  166 
X.  Y.  406.  60  N.  E.  20;  Re  Russell,  168  K. 
y.  169,  61  N.  E.  166;  Re  Brown,  93  N.  Y. 
896. 

Where  the  gift  is  to  be  severed  itutanter 
from  the  general  estate  for  the  benefit  of 
the  l^tee,  and  in  the  meantime  the  inter- 
est thereof  is  to  be  paid  to  him,  that  is  in- 
dicative of  the  intent  of  the  testator  that 
the  legatee  shtJl,  at  all  events,  have  the 
principal,  and  is  to  wait  for  the  payment 
only  until  the  day  fixed. 

Warner  v.  Durant,  76  N.  Y.  133;  Re  Van- 
derbilt,  172  N.  Y.  69,  64  N.  B.  782  j  Dough- 
erty V.  Thompson,  167  N.  Y.  472,  60  N.  E. 
760;  Steinway  v.  Steinway,  163  N.  Y.  183, 
57  N.  E.  312;  Vanderpoel  v.  Loew,  112  N. 
Y.  167,  19  N.  E.  481;  Re  Manhan,  98  N.  Y. 
372;  Bushnell  v.  Carpenter,  92  N.  Y.  270; 
Smith  V.  Edwards,  88  N.  Y.  92;  Sage  v. 
Wheeler,  3  App.  Div.  38,  37  N.  Y.  Supp. 
1107,  affirmed  in  158  N.  Y.  679,  62  N.  E. 
1126;  Geisse  v.  Bunce,  23  App.  Div.  289,  48 
N.  Y.  Supp.  249 ;  Wadsworth  v.  Murray,  20 
App.  Div.  1!»1,  51  N.  Y.  Siipp.  1038.  affirmod 
is  Ifll  N.  T.  274.  76  Am.  St.  Rep.  265,  65 
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E.  910;  Karstens  v.  Earstens,  29  App.  Dir. 
229,  46  N.  Y.  Supp.  966,  51  K.  Y.  Supp. 
795;  Chanler  v.  Kew  York  EJev,  R.  Co.  34 
App.  Div.  305,  64  N.  Y.  Supp.  341;  Zart- 
man  v.  Ditmars,  37  App.  Div.  173,  55  N. 
Y^  Supp.  908;  Aldridge  v.  Aldridge,  43  App. 
Div.  411,  60  N.  Y.  Supp.  69;  Canfield  v. 
Fallon,  43  App.  Div.  561,  57  N.  Y.  Supp. 
149,  affirmed  in  161  N.  Y.  623,  65  N.  E. 
1093;  Re  Dippel,  71  App.  Div.  698,  76  N. 
Y.  Supp.  201;  Williams  v.  Boul,  101  App. 
Div.  693,  92  N.  Y.  Supp.  177,  affirmed  in 
184  N.  Y.  806,  77  N.  E.  1198;  Re  Merriman, 
91  Hun,  120,  36  N.  Y.  Supp.  131,  affirmed 
in  164  N.  Y.  313,  48  N.  E.  637;  Re  Schmltt, 
137  App.  Div.  286,  121  N.  Y.  Supp.  982; 
Ogden  V.  Ogden,  40  Misc.  473,  82  N.  Y.  Supp. 
710;  Hess  V.  Zahn,  67  Misc.  515,  107  N.  Y. 
Supp.  961;  Clark  v.  Qoodridge,  51  Misc. 
140,  100  N.  Y.  Supp.  824. 

The  corpus  of  this  trust  is  vested  in 
Elizabeth  S.  C.  Seavey,  the  enjoyment  of  the 
principal  only  being  postponed. 

Vail  V.  Broadway  R.  Co.  147  N.  Y.  377, 
30  L.R.A.  626,  42  N.' E.  4,  9  Am.  Neg. 
Cas.  644;  Re  Embree,  9  App.  Div.  602,  41 
N.  Y.  Supp.  737,  affirmed  in  154  N.  Y.  778, 

49  N.  E.  1096;  Re  Roberts,  112  App.  Div. 
732,  98  N.  Y.  Supp.  809';  Roosa  v.  Har- 
rington, 171  N.  Y.  341,  64  N.  E.  1;  Miller 
V.  Von  Schwarzenstein,  51  App.  Div.  18, 
64  N.  Y.  Supp.  476;  Hersee  v.  Simpson,  20 
App.  Div.  100,  46  N.  Y.  Supp.  755,  affirmed 
in  154  N.  Y.  496,  48  E.  890;  Bowditch 
V.  Ayrault,  138  N.  Y.  222,  34  N.  E.  514; 
Goebel  v.  Wolf,  113  N.  Y.  406,  10  Am.  St. 
Rep.  464,  21  N.  E.  388;  Van  Nostrand  v. 
Marvin.  16  App.  Div.  28,  44  N.  Y.  Supp. 
679,  appeal  dismissed  in  161  N.  Y.  650,  67 
N.  E.  1127;  Van  AxUs  v.  Fisher,  117  N.  Y, 
401,  22  N.  E.  943;  Re  Brown.  164  N.  Y. 
313.  48  N.  E.  537;  Canfield  v.  Fallon,  43 
App.  Div.  561,  67  N.  Y.  Supp.  149,  affirmed 
in  161  N.  Y.  623,  55  N.  E.  1093;  Re  Farm- 
ers' Loan  &  T.  Co.  189  N,  Y.  202,  82  N.  E. 
181;  Stringer  v.  Young,  191  N.  Y.  157,  83 
N.  £.  690;  Bergmann  v.  Lord,  194  N.  Y. 
70,  86  N.  E.  828;  Re  Young,  145  N.  Y. 
535,  40  N.  E.  226;  Warner  v.  Durant,  76 
N.  Y.  133;  Vanderpoel  v.  Loew,  112  N.  Y. 
167,  19  N.  E.  481;  Steinway  v.  Steinway, 
163  N.  Y,  183,  57  N.  E.  312;  Loder  v.  Hat- 
field. 71  N.  Y.  92;  Re  Tienken,  131  N.  Y. 
391.  30  N.  E.  109;  Linton  v.  Layeock,  33 
Ohio  St.  128;  Collier  v.  Grimesey,  36  Ohio 
St.  17;  Durfee  v.  MacXeil,  58  Ohio  St.  238, 

50  N.  E.  721;  Bolton  v.  Ohio  Nat.  Bonk,  50 
Ohio  St.  290,  33  N.  E.  1115;  Fllckinger  v. 
Saum,  40  Ohio  St.  691. 

The  appellants  are  estopped  from  claiming 
that  the  interest  of  the  defendant  Elizabeth 
S.  C.  Seavey  was  not  aasipnable. 

National  Park  Bank  v.  Billings,  144  App. 
Div.  636,  120  N.  Y.  Sapp.  846. 
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The  aBsignineiit  made  by  the  defendant  to 
ber  mother-in-law  was  fraudulent  and  void. 
Young  T.  Heermans,  66  N.  Y.  374;  Kain 
Larkin,  4  App.  DIt.  20S,  38  N.  Y.  Supp. 
546;  Robinson  v.  Stewart,  10  N.  Y.  180; 
Towosend  v.  BnmpDs,  29  App.  Div.  122,  51 
K.  Y.  Supp.  513;  Schenck  t.  Barnes,  156  N. 
Y.  31S,  41  LJLA.  395,  60  N.  E.  967,  affirm- 
ing 25  App,  DiT.  153,  49  N.  Y.  Supp.  222; 
Graff  V.  Bonnett,  31  N.  Y.  9,  88  Am.  Dec. 
236;  BUUngs  t.  KosBell,  101  N.  Y.  226,  4 
N.  E.  631. 

The  plaintiff  represents  creditors  and  can 
maintain  the  action. 

Collier,  Bankr.  8th  ed.  p.  843;  Re  Mullen, 
4  Am.  Bankr.  Rep.  224,  101  Fed.  413; 
Re  Grajr,  47  App.  Div.  564,  62  N.  Y.  Supp. 
61S:  Beasley  t.  Coggins,  12  Am.  Bankr. 
Rep.  356;  Bugh  v.  Export  Storage  Co.  14 
Am.  Bankr.  Rep.  138,  136  Fed.  918;  Rubl- 
Kobi^rd  Co.  T.  Gillespie,  22  Am.  Bankr. 
Rep.  643;  Thomas  t.  Roddy,  122  App.  Div. 
851,  107  N.  Y.  Supp.  473 ;  Mueller  v.  Bruas, 
8  Am.  Bankr.  Rep.  442;  Re  Gerstman,  19 
Am.  Bankr.  Rep.  145;  Manning  v.  Evans, 
ID  Am.  Bankr.  Rep.  217;  Ryker  T.  Gwynne, 
21  Am.  Bankr.  Rep.  95,  201  N.  Y.  143,  94 
X.  E.  632;  Skilton  v.  Codington.  185  K.  Y. 
80,  113  Am.  St  Rep.  885,  77  N.  E.  790; 
Dunn  Salmon  Co.  v.  Fillmore,  65  Misc.  546, 
106  N.  Y.  Supp.  88;  Wall  v.  Cox,  4  Am. 
Bsnkr.  Sep.  669;  Zartman  t.  First  Nat. 
Bank,  189  N.  Y.  267,  12  LJl.A.(N£.)  1088, 
82  JS.  E.  127. 

Miller^  J.,  deliTwed  the  t^nicn  of  the 
court: 

This  action  is  brought  by  a  trustee  in 
bankruptcy  to  set  aside  a  transfer  made  by 
Elizsbf^h  S.  C.  Seavey,  the  bankrupt,  to 
ber  mother-in-law,  of  all  ber  right,  title, 
and  interest,  present  and  future,  in  and  to 
the  estate  of  her  grandfather.  She  had  no 
other  property.  The  court  found  upon 
sufficient  evidence  that  she  made  the  trans- 
fer with  intent  to  cheat  and  defraud  credit- 
ors, and  in  effect  that  it  was  voluntary,  ex- 
cept for  the  sum  of  $1,000  loaned  by  the 
transferee  upon  the  securify  of  it.  The 
court  also  found  that  the  transferee  did 
not  participate  in  said  fraudulent  intent. 
The  judgment  provides  for  the  repayment 
of  said  loan  with  interest.  The  instrument 
of  transfer  was  executed  by  both  parties. 
The  transferee  expressly  agreed  that,  In  con- 
sideration M  the  transfer,  she  would  devise 
and  bequeath  the  estate  transferred  to  her, 
IS  well  as  all  of  ber  other  estate,  in  trust 
for  the  use  of  the  transferrer  and  her  hus- 
band during  their  lives  and  the  life  of  the 
survivor,  with  remainder  to  their  son.  The 
particular  clause  of  the  will  creating  said 
interest  reads  as  follows:  "In  the  event  of 
the  death  of  my  said  aon,  and  the  remarriage 
47  LJLA.(NjB.)  19 


of  his  said  wife,  should  she  survive  him,  I 
desire  and  direct  my  said  trustees,  John 
B.  Clement  and  John  Ccat,  to  pay  to  my  said 
grandchildren,  lawful  children  of  my  son 
Henry  S.  Clemen^  or  their  descendants,  all 
the  estate  hereby  devised  to  my  sou,  Henry 
S.  Clement,  and  his  children,  as  aforesaid. 

It  is  of  no  consequence  that  the  transferee 
had  no  intrat  to  hinder,  delay,  or  de- 
fraud the  creditors  of  the  transferrer.  A 
person  cannot  successfully  put  his  property 
beyond  the  reach  of  his  creditors  by  a  trans- 
fer which  secures  it  to  himself  and  his  chil- 
dren, even  though  the  transferee  may  have 
the  best  of  motives,  and  be  Ignorant  of  his 
fraudulent  intent. 

The  important  question  in  the  case  is 
whether  the  interest  of  the  bankrupt  passed 
to  the  trustee  in  bankruptcy.  Curiously 
enough  the  inalienability  of  that  interest  ia 
asserted  by  those  who  claim  under  an 
assignment  of  it.  It  is  forcibly  urged  by 
the  learned  counsel  for  the  respondent  that 
said  interest  is  a  vested  remainder.  How- 
ever, we  do  not  consider  it  necessary  to  de- 
termine whether  It  was  vested  or  eon- 
tingent,  because  we  are  of  the  opinion  that 
in  either  view  it  was  alienable. 

It  was  decided  in  National  Park  Bank  v. 
Billings,  144  App.  Div.  536,  129  N.  Y.  Supp. 
646;  Id.,  203  N,  Y.  656,  96  N.  E.  1122.  that 
future  contingent  interests  in  personal 
property  were  alienable,  the  same  as  con- 
tingent remainders  in  real  property,  but  it 
is  argued  that  that  ease  is  distinguishable 
in  that  in  this  case  the  persons  who  are 
to  take  cannot  be  ascertained  until  the 
death  -  of  the  life  beneficiary.  The  writer 
did  observe  in  that  case  that  there  was  no 
uncertainty  of  tbe  person,  and  it  has  been 
stated  by  textwriters,  and  often  assumed 
by  judges,  that  contingent  interests  are 
mere  possibilities,  and  not  alienable,  where 
there  is  uncertainty  of  the  persons  who  are 
to  take.  That  doctrine  bad  its  origin  in 
conditions  which  no  longer  exist.  It  did 
not  survive  the  adoption  of  the  Revised 
Statutes,  which  divided  expectant  estates 
into  (1)  future  estates,  and  (2)  reversions, 
and  provided  that  a  future  estate  is  con- 
tingent "while  the  person  to  whom  or  the 
event  on  which  it  is  limited  to  take  effect 
remains  uncertain,"  and  that  "an  expectant 
estate  is  descendible,  devisable,  and  alien- 
able, in  the  same  manner  as  an  estate  in 
possession."  Rev.  Stat.  pt.  2,  chap.  1,  title 
2,  §S  9,  13,  and  35;  now  real  property  law 
(Conaol.  Laws,  chap.  60)  |§  36,  40,  59. 
Those  provisions  are  plain  and  simple,  and 
leave  no  room  for  the  refinements  of  tlie' 
ancient  common  law. 

Assuming  the  interest  of  Mrs.  Seav^  un- 
der her  grandfather's  will  to  be  contingent. 
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it  win  be  extinguished  hy  her  death  before 
the  death  of  her  father.  If  the  person  to 
take  were  certain,  and  the  event  uncertain, 
the  contingent  interest  or  estate  would 
never  vest  in  possession,  unless  the  event 
happened.  The  statute  makes  no  distinc- 
tion between  uncertainty  of  person  and  un- 
certainty of  event,  and  there  is  no  sound 
reason  to  make  such  a  distinction  with  re- 
spect to  the  alienability  of  contingent  in- 
terests. Whatever  the  uncertainty,  they 
are  defined  by  the  statute  as  estates.  Of 
course,  the  contingency  may  be  such  that 
the  interest  or  estate  is  not  transmissible, 
descendible,  or  devisable,  but  so  far  as  the 
nature  of  the  contingency  admits,  all  ex- 
pectant estates  are  descendible,  devisable, 
and  alienable.  The  interest  of  Mrs.  Seavey 
is  certain  to  vest  in  possession  and  enjoy- 
ment if  she  survives  the  event,  and  there 
is  no  substantial  difference  between  this 
case  and  National  Park  Bank  v.  Billings, 
Bupra.  In  that  case,  as  in  this,  the  interest 
was  contingent  upon  the  survivorship,  but 
in  this  case,  as  in  that,  it  is  not  subject  to 
the  will  of  a  third  party,  and  is  more  than 
a  mere  possibility,  e.  jr.,  the  chance  of  shar- 
ing as  next  of  kin  in  the  estate  of  another 
upon  his  death,  or  "that  which  the  heir  has 
from  the  courtsey  of  his  ancestor,"  or  a 
mere  possibility  of  reverter,  which  was  in- 
volved in  Uppington  v.  Corrigan,  151  N.  Y. 
143,  37  LJl.A.  794,  46  N.  E.  369. 

We  should  not  introduce  subtleties  into 
the  plain  rule  of  the  statute,  unless  con- 
strained to  do  so.  It  will  not  be  profitable 
tn  discuss  in  detail  the  many  cases  cited  by 
the  appellants.  Expressions  may  be  found 
in  judicial  opinions  which,  apart  from  their 
context,  may  seem  to  support  the  distinc- 
tion sought  to  be  made  between  uncertain- 
ty of  person  and  uncertainty  of  event,  but 
it  is  sufficient  to  say  that  the  precise  point 
has  already  been  decided  by  this  court  in 
favor  of  the  respondent,  and  that  the  case 
relied  upon  by  ibe  mppellants  did  not  deal 
with  it. 

Jackson  ex  dem.  Varlck  v.  Waldron,  13 
Wend.  178,  and  Edwards  v.  Varick,  5  D-^nio, 
664,  are  only  of  historical  interest.  The 
involved  an  assignment  made  in  1804. 
Their  authority,  even  aa  to  the  common  law, 
was  much  weakened,  if  indeed  they  were 
not  overruled,  in  Miller  v.  Emans,  19  N.  Y. 
384.  Moore  v.  Littel,  41  N.  Y.  66,  was  the 
first  authoritative  decision  on  the  effect  of 
the  Revised  Statutes.  It  involved  a  grant 
made  in  3832  to  one  John  Jackson,  "for 
and  during  his  natural  life,  and  after  his 
decease  to  his  heirs  and  their  assigns  for- 
ever." The  question  was  whether  the  chil- 
dren of  John  Jaekaon  had  an  interest  in 
the  premises  which  they  could  convey  dur- 
ing his  life.  Judge  Woodruff  was  of  the 
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opinion,  first,  that  the  remainders  were 
vested,  and,  second,  that  if  contingent,  they 
were  alienable  under  the  Revised  Statutes, 
although  the  uncertainty  was  as  to  the  per- 
sons. A  majority  of  the  court  concurred 
on  the  latter  ground,  as  was  pointed  out  hy 
Judge  Finch  in  Hennessy  v.  Patterson,  85 
N.  Y.  91,  104.  While  Moore  v.  Littel  haa 
sometimes  been  criticized,  it  has  never  been 
overruled,  but  has  been  cited  many  times 
as  authority  for  the  proposition  that  con- 
tingent estates  are  alienable.  Ham  v.  Van 
Orden,  84  N.  Y.  257,  270;  Beardsley  v. 
Hotchkiss,  96  N.  Y.  201,  213  j  Dodge  v. 
Stevens,  105  N.  Y.  685,  688,  12  N.  E.  759; 
Griffin  v.  Shepard,  124  N.  Y.  70,  76,  26  N. 
E.  339;  Re  Pell,  171  N.  Y.  48,  54,  57  L.RJl. 
540,  89  Am.  St.  Rep.  791,  63  N.  E.  789; 
Hoosa  V.  Harrington,  171  N.  Y.  341,  363, 
64  N.  E.  1;  Baltes  v.  Union  Trust  Co.  180 
N.  Y.  183,  187,  72  N.  E.  1005. 

It  seems  strange  that  the  queetion  should 
still  be  thought  open.  It  should  be  set  at 
rest.  We  adhere  to  the  ruling  of  Moore  v. 
Littel  not  alone  because  it  has  been  recog- 
nized as  authority  so  long,  but  because  that 
ruling  gives  effect  to  the  plain  language  of 
the  statute.  I  may  add  that  the  rule  is  the 
same  in  Massachusetts.  Putnam  v.  Story, 
132  Maaa.  205;  Whipple  T.  Fairchild.  130 
Mass.  262.  30  N.  £.  89. 

The  judgment  should  be  «fBrmed|  with 
costs. 

Oallen,  Ch.  J.,  and  Wlllard  Bartlett, 
Ofaase,  Cnddeback,  and  _  Hofsn,  JJ^ 
concur.   Orey,  J.,  not  voting. 


UNITBI>    STATES   CIR017IT  OOXTRT 
OF  APPEALS,  NINTH  CObOVn. 

PHYSICIANS'  DEFENSE  COUFANT, 
Appt., 

V. 

E.  C.  COOPER,  Insuranoe  Commisaioner  of 
the  State  of  California. 

(118  C.  C.  A.  60,  199  Fed.  676.) 

Insurance  —  undertaking   to  defend 
lawsuits  —  rigbt  to  do  business. 

Undertaking  to  meet  the  expense  erf  de- 
fending suits  against  physicians  for  civil 

S'ote.  —  WhfU  constttutea  inauranee. 

This  note  does  not  include  cases  where 
the  contract  in  question  was  assumed  to 
be  one  of  insurance,  and  the  question  was 
merely  as  to  the  particular  kind  of  insur- 
ance; nor  does  it  cover  the  question  whether 
the  contracts  of  mutual  benefit  companies 
or  associations  in  general  constitute  in- 
surance, or  whether  such  concerns  are  re* 
garded  as  insurance  companies.   For  a  not* 
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malpractice,  to  the  total  expenditure  of  a 
Bpedfied  mmoimt^  for  cranpenBatl<m>  is  in- 
surance within  the  meaning  of  a  statnte  re- 
quirioff  the  filing  at  a  bmid  and  eeeurii^ 
authority,  to  be  entitled  to  do  buBineaa  in 
the  state. 

(October  7,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California 
diflmiseiog  a  bill  filed  to  enjoin  interference 
by  defendant  witii  plaintiff's  business.  Af- 
Srmed. 

Statement  by  Wolrerton,  District 
Judge: 

The  Physicians'  Defense  Company  is  a 
corporation  of  Indiana.    It  is  engaged  in 

OQ  the  question  whether  a  benefit  associa- 
tion is  an  insurance  company,  see  Penn 
Mut  L.  Ins.  Co.  T.  Mechanics'  Sav.  Bank 
ft  T.  Co.  38  LJt.A.  33. 

Kature  of  insurance  in  general. 

Insnrjtnee  has  been  defined, 

— «8  "a  contract  whereby  one  party  agrees 
to  wholly  or  partially  indemnify  another 
for  loss  or  damage  which  he  may  suffer 
from  a  specified  peril."  Sh&kman  v.  United 
States  Credit  System  Co.  92  Wis.  366,  32 
ULA.  383,  63  Am.  St.  Sep.  920,  66  K.  W. 
528; 

— as  **aii  agreement  by  which  the  in- 
snrer,  for  a  eonsideration,  agrees  to  in- 
demnify the  insured  against  loss,  damage, 
or  prejudice  to  certain  property  described 
in  the  agreement,  for  a  specified  period,  by 
reason  of  specified  perils."  Barnes  T.  Peo- 
ple, 168  IlL  425,  48  N.  E.  91; 

—again,  as  *'an  agreement  by  which  one 
party,  for  a  consideration  ( which  is  usually 
paid  in  money,  either  in  one  sum  or  at 
different  times  during  the  continuance  of 
tbe  risk),  promises  to  make  a  certain  pay- 
ment of  money  upon  the  destruction  or  in- 
jury of  something  in  which  the  other  party 
lias  an  interest.'"  Com.  v.  Wetherbee,  106 
Miss.  149. 

This  last  definition  was  adopted  by  Mass. 
Stat.  1887,  chap.  214,  §  3.  Claflin  t.  United 
States  Credit  System  Co.  16fi  Mass.  601,  52 
Am.  3t.  Rep.  628,  43  N.  E.  293. 

The  statnte  involved  in  State  Alley, 
M  Miae.  720,  61  So.  467,  defines  insurance 
u  "an  agreement  by  which  one  party,  for 
a  consideration,  priHnises  to  pay  money  or 
its  equivalent,  or  to  do  some  act  of  value,  to 
tbe  assured,  upon  the  destruction,  loss,  or 
injury  of  something  in  which  the  assured 
or  otiier  party  has  an  interest."  A  similar 
statutory  definition  appears  in  Physicians' 
Dpfense  Co.  t.  O'Brien,  100  Minn.  490,  111 
W.  396. 

In  Marchesseau  v.  Merchants'  Ins.  Co.  1 
Rob.  (La.)  438,  where  a  policy  of  Are  in- 
Boraoce  was  involved,  the  cfnirt  said  that, 
the  eoatraet  of  insurance  was  ime  essential- 
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a  business  whereby  it  issues  to  its  patrons 
and  customers  a  form  of  contract  in  pur- 
port as  follows:  In  consideration  of  the 
printed  application  and  the  sum  of  $15, 
being  the  consideration  of  one  year's  de- 
fense, and  the  further  payment  of  $15  an- 
nually  during  tbe  life  of  the  contract,  tbe 
Physicians'  Defense  Company  agrees  to  de- 
fend the  legally  qualified  physiciaik 
"against  all  suits  for  damages  for  civil  mal' 
practice,  based  on  professional  services  ren- 
dered by  himself  or  his  agent  during  the 
term  of  this  contract,  at  its  own  expense,, 
not  eifceeding  $5,000  in  defense  of  any  one- 
suit,  nor  exceeding  in  tbe  aggregate  $10,- 
000  in  defense  of  suits  baaed  on  aervice» 
rendered  by  the  holder  hereof,  or  bis  agent,, 
within'  one  year  from  the  date  of  this- 
contract,  or  within  any  one  year  for  whiclk 

ly  of  indemnity,  and  its  object  was  not  to 
put  the  insured  in  the  same  situation  in  case 
of  loss  in  which  he  would  have  been  had  the 
adventure  on  which  it  was  effected  termi- 
nated successfully. 

And  in  the  followii^  cases,  a  poli^  of  in* 
Burance  was  said  to  be  a  contract  ox  indem- 
nity: Whitney  Estate  Co.  Northern  As- 
sur.  Co.  155  Cal.  521,  23  L.RA.(N.S.)  123, 
101  Pac.  911,  18  Ann.  Caa.  512  (rent  in- 
surance) ;  Davis  v.  Phoenix  Ins.  Co.  Ill  Cal. 
409,  43  Pac.  1116  (fire  insurance)  ;  Vreden- 
burgh  V.  Physicians'  Defense  Co.  126  III. 
App.  509  (physicians'  defense) ;  White- 
house  V.  Caigill,  88  Me.  479.  34  Atl.  27ft 
(fire  insurance);  Rnmford  Fdls  Paper  Co. 
V.  Fidelity  Jt  C.  Co.  92  Ue.  674,  43  Atl.  50» 
(employers'  liabllrhr) ;  Labiff  v.  Ashueloi. 
Ins.  Co.  60  N.  EL  75  (fire  insurance)  ; 
Scheel  v.  German-American  Ins.  Co.  228  Pa. 
44,  76  Atl.  507  (fire  insurance) ;  Common- 
wealth Ins.  Co.  V.  Sennett,  37  Pa.  205,  79 
Am.  Dec.  418  (fire  insurance) ;  Annely  v. 
De  Saussure,  26  S.  C.  497,  4  Am.  St.  Sep. 
726,  2  8.  E.  490  (fire  insurance) ;  Plimpt<»k 
v.  Farmers'  Mut.  F.  Ins.  C&  43  Vt.  SOO. 
Am.  Rep.  297  (fire  insurance);  Kohne  v. 
Insurance  Co.  of  N.  A.  1  Wash.  C.  C.  93,. 
Fed.  Cas.  No.  7,920  (marine  insurance)  i 
Northern  Trust  Co.  v.  Snyder,  22  C.  C.  A. 
47,  46  U.  S.  App.  179,  76  Fed.  34  (fire  in- 
surance) ;  Hedger  v.  Union  Ins.  Co.  17  Fed. 
498  (fire  insurance). 

In  Davis  v.  PhtEnix  Ins.  Co.  Ill  Cal.  409,. 
43  Pac.  Ills,  where  a  policy  of  fire  insurance- 
was  involved,  the  court  said  that  a  con- 
tract of  insurance  was  one  of  indemnity,  an* 
that  the  term  "indemnity"  excluded  all  idea 
of  profit  to  the  insured.  And  to  the  same- 
effect  is  Palatine  Ins.  Co.  v.  O'Brien,  107 
Md.  341,  16  L.R-4.(N.S,)  1065,  68  AtL  484. 

It  has  been  held  that  an  agreement  to 
save  harmless  from  a  part  of  a  loss  is  aa 
much  a  contract  of  insurance  as  an  agree- 
ment to  indemnify  against  an  entire  loss. 
Physicians'  Defense  Co.  v.  O'Brien,  supra. 

In  Stete  v.  Vigilant  Ins.  Co.  30  Kan.  585, 
2  I'ac.  840,  where  asBessments  were  relied 
upon  to  pay  the  losses  resulting  from  the 
death  of  animals,  etc.,  it  was  held  that  th«* 
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this  contract  shall  be  renewed,  all  in  the 
manner  and  upon  the  conditions  herein* 
below  stated."  After  providing  for  notice 
to  the  company  of  suit  brought  against  the 
physician  for  malpractice,  the  agreement 
further  provides:  "Upon  receipt  of  notice 
from  the  holder  hereof  that  a  suit  has  been 
commenced  against  him  for  damages  for 
civil  malpractice,  the  company  will  em- 
ploy a  local  attorney,  in  whose  selec- 
tion the  holder  herec^  shall  have  a 
voice,  who,  together  with  the  company's  at- 
torney, will  defend  the  case  without  expense 
to  the  holder  hereof.  Such  defense  will  be 
maintained  tmtil  final  judgment  shall  have 
been  obtained  in  favor  of  the  holder  hereof, 
or  until  all  remedies  by  appeal,  writ  of  er- 
ror, or  other  I^pd  prooe^ings  shall  have 


been  exhausted,  or  until  the  above  men- 
tioned sums  shall  have  been  expended  in 
siUd  defense  providing  that  this  contract 
does  not  cover  suits  based  upon  criminal 
acts  or  suits  involving  the  collection  of  fees 
for  services.  Said  company  does  not  obli- 
gate itself  to  pay  or  to  assume  or  to  se- 
cure the  payment  of  any  judgment  rrai- 
dered  against  the  bolder  hereof,  in  any  suit 
defended  by  it.  .  .  .  Each  consecutive 
full  year's  renewal  of  this  contract  shall 
add  five  per  cent  (5%)  of  the  principal 
sum  to  the  amount  for  the  defense  of  any 
one  suit,  and  to  the  amount  for  the  de- 
fense of  any  number  of  suits,  within  one 
year,  conformably  with  the  table  of  ac- 
cumulations indorsed  hereon,  but  such  ad- 
dition shall  never  exceed  fifty  per  cent 


contract  was  nevertheless  one  of  insurance; 
the  court  remarlcing  tliat  it  was  a  contract 
of  indemnity,  and  that  it  did  not  matter 
*how  the  funds  for  the  payment  of  losses 

were  secured. 

And  in  Com.  v.  Wetherbee,  105  Mass.  149, 
it  was  held  that  neither  the  times  and 
amounts  of  payments  by  the  assured,  nor 
the  modes  of  estimating  or  securing  the 
payment  of  the  sum  to  be  paid  by  the  in- 
surer, affect  the  question  whether  the  agree- 
ment was  a  contract  of  insurance;  but  it 
was  held  that  all  that  was  requisite  to  con- 
stitute such  a  contract  was  the  payment  of 
the  consideration  by  the  one,  and  the  prom- 
ise of  the  other  to  pay  the  amount  of  the 
insurance  upon  the  happening  of  injury  to 
the  subject  by  a  contingency  contemplated 
in  the  contract. 

It  has  been  held  that  the  character  of 
the  contract  must  be  determined  by  its 
nature,  and  not  by  its  terminol(^.  Phy- 
sicians* Defense  Co.  v.  O'Brien,  100  Minn. 
490,  111  N.  W.  390;  State  v.  Beardslev,  88 
Minn.  20,  02  N.  W.  472. 

Specific   rislcs   and  schemes — defense  of 
phyaioiana. 

The  authorities  are  in  conflict  upon  the 
question  whether  undertakings  to  defend 
malpractice  suits  brought  against  phy- 
sicians constitute  insurance  contracts. 

In  accord  with  the  result  reached  in  Phy- 
61CIANS'  De2^esse  Co.  v.  CoorEB,  it  waa  lield 
in  Physicians'  Defense  Co,  v.  O'Brien, 
100  Minn.  490,  111  N,  W.  396,  that  an  un- 
dertaking by  a  company  upon  payment  of  a 
'Consideration,  to  defend  physicians  against 
civil  suits  for  damages  for  malpractice  dur- 
ing a  certain  time,  at  its  own  expense,  not 
exceeding  a  named  sum  in  defense  of  one 
suit,  or  another  sum  in  the  aggregate,  but 
providing  that  the  company  would  not  obli- 
gate itself  to  pay  or  to  assume  or  secure 
any  judgment  rendered,  constituted  a  con- 
tract of  insurance,  and  that  tlie  company 
issuing  it  was  required  to  comply  with  the 
statutory  provisions  regulating  foreign  in- 
surance companies.  The  court  said:  "The 
books  are  full  of  definitions  of  insurance, 
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and  the  contract  has  been  variously  de- 
scribed and  characterized.  Underlying  sll 
the  definitions,  except  in  life  insurance,  is 
the  idea  of  indemnity.  We  are  not  re- 
quired to  go  afield  for  a  definition,  as  Rev. 
Laws,  1S05,  §  1596,  states  that  insurance, 
within  the  meaning  of  this  chapter,  is  any 
agreement  whereby  one  party,  for  a  consid- 
eration, undertakes  to  indemnify  another  to 
a  specified  amount  against  loss  or  damage 
from  specified  causes,  or  to  do  some  act  of 
value  to  the  assured  in  ease  of  such  loss  or 
damage.  Hie  nature  of  the  contract  must 
be  determined  from  its  contents,  and  not 
by  its  terminology.  Ctmiparing  this  con- 
tract with  the  statutory  definition,  we  find 
that  one  party  (the  company),  for  a  con- 
sideration (stoted  therein),  undertakes  to 
indemnify  (that  is,  protect  against,  make 
good,  by  standing  the  expense  of  the  litiga- 
tion), another  (Uie  physician)  to  a  speciflo 
amount  (not  to  exceed  $S,000,  etc.),  against 
loss  or  damage  from  a  specific  cause  (an 
action  for  malpractice).  In  addition  to 
paying  the  expenses  of  the  litigation,  the 
company  agrees  to  onploy  counsel  and  de- 
fend suits;  that  is,  in  the  language  of  the 
statute,  to  'do  some  act  of  value  to  the  in- 
sured in  case  of  such  loss  or  damage.'  It 
docs  not  require  the  citation  of  authorities 
to  show  that  an  agreement  to  save  the  as- 
sured harmless  from  a  part  of  a  loss  is  as 
much  a  contract  of  insurance  as  an  agree- 
ment to  indemnify  against  an  entire  loss. 
A  physician  is  subject  to  the  ever-present 
peril  of  an  action  for  malpractice.  The  de- 
fense of  such  an  action,  r^ardless  of  its 
merits,  requires  the  expenditure  of  time  and 
money.  It  the  defense  is  successfnl,  there 
is  nevertheless  a  financial  loss ;  if  unsuccess- 
ful, the  amount  of  the  judgment  is  added 
to  this  initial  loss.  The  judgment  in  favor 
of  a  defendant  always  leaves  him  a  loser, 
because  but  a  part  of  the  actual  cxpensea  of 
the  litigation  are  taxable  as  costs  against 
the  plaintiff.  If  judgment  in  a  malprac- 
tice case  ts  rendered  against  the  physiciaD, 
it  is  so  much  in  excess  of  what  he  nas  in- 
curred in  the  defense  of  the'  suit.  In  every 
case  the  defendant  suffers  a  financial  loss. 
Under  this  contract  the  company  doe*  not 
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(50%)  o{  the  aforesaid  principal  sums. 
This  contract  shall  not  lapse  at  the  end  of 
the  time  as  stated  above,  if  the  holder  here- 
of shall  pay  the  annual  consideration  in 
advance  at  the  home  office  in  Ft.  Wayne, 
Indiana,  or  to  an  authorized  agent  of  the 
company,  in  ^change  for  the  company's  re- 
ceipt signed  by  the  president  and  secretary, 
and  countersigned  by  the  agent,  but  shall 
continue  in  force  for  the  term  or  terms  for 
which  such  annual  consideration  shall  be 
paid." 

The  plaintiff,  the  appellant  here,  by  its 
bill  of  complaint  shows  that  it  commenced 
operations  in  California  in  September, 
1902,  and  has  since  so  continued,  building 
up  a  large  and  roOnuneratiTe  busincBS,  but 
that  it  has  not  filed  the  bond  provided  by 


g  623  of  the  Political  Code  of  the  state,  nor 
has  it  procured  the  certificate  of  authority 
required  by  §  596,  of  such  Code  to  be  ob- 
tained by  companies  transacting  an  insur- 
ance business  within  the  state,  nor  any 
oertiAcate  or  certificates  of  authority  to  do 
business  within  the  state,  other  than  the  an- 
nual  certificates  issued  by  the  secretary  of 
state  to  foreign  corporations  upon  payment 
of  the  license  tax  imposed  thereon  by  the 
laws  of  the  state.  It  is  further  shown  that 
the  defendant,  being  the  insurance  commis- 
sioner of  the  state,  claiming  that  plaintiff  is 
engaged  in  insurance  business,  asserts  that 
plaintiff  has  no  right  nor  authority  to 
transact  such  business  within  the  state 
without  first  filing  a  bond  as  required  by 
said  g  623  of  the  Political  Code,  and  having 


agree  to  pay  the  judgment,  but  it  does  agree 
to  defend  toe  action  at  its  own  expense,  and 
thus  in  substance  indemnify  the  physician 
against  the  risk  or  peril  of  being  called 
npon  to  defend  such  an  action.  The  con- 
sideration is  paid  annually.  If  no  action  is 
brought  during  the  life  of  the  contract,  the 
company  gains  the  amount  of  this  compen- 
aati<m  which  it  received  for  subjecting  itself 
to  the  risk  of  being  called  upon  to  defend 
an  action  at  its  own  expense." 

In  Vredenburgh  v.  Physicians'  Defense  Co. 
1S6  HI.  App.  609,  however,  it  was  held  that 
a  company  which  undertook  to  defend  suits 
against  physicians  for  malpractice  at  its 
expense,  not  to  exceed  a  certain  amount 
u  any  one  suit,  or  another  named  sum  in 
the  afKTcgate,  did  not  undertake  to  indem- 
nify ^ue  aasured  against  a  jndgn\ent  re- 
covered, or  even  the  costs;  that  the  con- 
tract was  not  one  of  insurance,  and  that 
conseqnratly,  the  company  was  not  re- 
quired to  comply  with  the  conditions  regu- 
lating insurance  companies.  The  court 
said:  "The  statutes  of  this  state  relating 
to  insurance  (Rev.  Stat.  chap.  73)  recc^- 
nize  and  contemplate  the  formation  of  corn* 
panics  whose  purpose  shall  be  to  furnish  in- 
demnity for  loss  or  damage,  whether  bv 
fire,  marine  and  inland  navigation,  light- 
ning and  storms,  loss  of  life,  loss  and  injury 
by  accident,  burglary,  and  other  casualties. 
Nowhere  does  it  appear  that  the  statutes 
relating  to  insurance  are  applicable,  or  in- 
tended to  be  applicable,  to  persons  or  corpo- 
rations not  furnishing  such -indemnity.  The 
contract  in  controvert  does  not  fall  within 
the  foregoing  definitions.  By  it  appellee 
nndertakes,  at  its  own  cost  and  expense,  to 
defend  the  other  party  to  the  agreement 
against  suits  of  a  specified  character, 
brought  within  a  specified  time,  in  considera- 
tion of  a  fixed  payment  which  may  be 
deemed  as  in  the  nature  of  a  retainer,  such 
as  an  attorney  may  lawfully  receive  from  a 
eUcnt.  The  oompuy  docs  not  undertake  to 
indemnify  the  holder  of  its  agreement 
■gainst  a  judgment,  or  to  pay  such  judg- 
ment nor  any  part  of  it,  not  even  the  costs 
of  a  suit.  It  is  true  that,  in  making  de- 
fense, it  may  have  to  pay  out  more  than 
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the  sum  it  receives.  So,  also,  an  attorney 
who  may  agree  with  a  client  to  defend  a 
suit  for  an  agreed  compensation  may  find 
himself  compelled  to  expend  time  and  labor 
worth  more  than  he  has  agreed  to  charge 
and  receive.  The  contract  has  no  element, 
so  far  as  we  can  discover,  of  indemnity. 
Appellee  does  not  insure  the  holder  against 
suits  for  malpractice.  It  merely  makes  a 
business  of  defending  against  them  when 
they  are  brought,  provides  legal  services  for 
its  patrons,  and  we  perceive  no  reason  why 
it  should  be  compelled  to  comply  with  the 
requirements  of  the  statutes  referred  to  re- 
lating only  to  insurance  companies." 

A  Tike  result  was  reached  in  State  ex  rel. 
Physicians*  Defense  Co.  v.  Laylin,  73  Ohio 
St.  96,  70  N.  E.  667,  where  a  contract  of  the 
same  character  was  held  to  be  merely  a  con- 
traet  for  services. 

— seeurliig  a^nst  loss  by  giving  credit. 

A  contract  by  which  a  company,  in  con- 
sideration of  the  payment  of  a  certain  sum, 
anees  to  indemnify  against  losses  by  un- 
collectable  debts,  is  held  to  be  a  contract  of 
insurance,  and  therefore  to  be  most  strongly 
construed  against  the  insurer.  State 
Phelan,  66  Mo.  App.  648;  Robertson  v. 
United  States  Credit  System  Co.  57  N.  J.  L. 
12,  29  Atl.  421;  Lexington  Grocery  Co.  v, 
PhiUdelphia  Casualty  Co.  157  N.  C.  116, 
72  S.  E.  870;  American  Credit  IndemniW 
Co.  T.  iUhens  Woolen  Mills,  84  C.  C.  A.  161, 
92  Fed.  681 ;  Tebbets  v.  Mercantile  Credit- 
Guarantee  Co.  19  C.  C.  A.  281,  38  U.  S.  App. 
431,  73  Fed.  95.  In  the  last  case  the  court 
said:  "Corporations  entering  into  con- 
tracts like  the  one  at  bar  may  call  them- 
selves 'guaranty*  or  'surety*  companies,  but 
their  business  is  in  all  essential  particulars 
that  of  insurers,  who,  upon  careful  calcu- 
lation of  the  risks  of  such  business,  and  with 
such  restrictions  of  their  liability  as  may 
seem  to  them  sufllcient  to  make  it  safe,  un- 
dertake to  assure  persons  i^inst  loss,  in  re- 
turn for  premiums  sufficiently  high  to  make 
such  business  commercially  profitable. 
Their  contracts  are,  in  fact,  policies  of  in- 
surance, and  sliould  be  treated  as  such. 
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issued  to  it  a  certificate  of  authority  under 
f  506  of  Buch  Code,  and  threatens  to  pre- 
•rent  plaintiff  from  further  transacting 
luainesB  within  the  state  unless  it  com- 
3)lies  with  the  proTisions  of  said  sections. 
An  injunction  is  pr^^ed  against  the  threat- 
«ned  acts  of  the  insurance  etmimissioner. 
The  sufBciency  of  the  bill  was  tested  hj  a 
demurrer  thereto,  which  was  sustained, 
and,  a  decree  having  been  given  and  entered 
dismissing  the  bill,  the  plaintiff  appeals. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  WoWerton,  District  Judge. 

Messrs.  Goodfellow,  Eells,  A  Orrlck, 
with  Mr.  Stanley  Moore,  for  appellant : 

The  main  purpose  and  controlling  fesp 
tures  of  the  eoniract,  and  not  its  Incidents, 


determine  its  nature  and  proper  classifi- 
cation. 

Vance,  Ins.  pp.  16>  17;  Briggs  t.  Me- 
CuIIough,  36  Cal.  651;  Stern  T.  Rosenthal, 
71  Misc.  422,  128  N.  Y.  Supp.  711;  Beck  t. 
Pennsylvania  R.  Co.  63  N.  J.  L.  232,  76 
Am.  St.  Rep.  216,  43  Atl.  908;  Richards, 
Ins.  p.  6. 

The  contract  in  its  nature  is  we  for  the 
rendition  of  poaonal  •erriees,  and  not  one 

of  insurance. 

Com.  ex  rel.  Hensel  t.  Provident  Bicycle 
Asso.  178  Pa.  636,  36  L.R.A.  589,  36  Atl. 
197;  State  ex  rel.  Physicians*  Defense  Co. 
T.  Laylin,  73  Ohio  St.  90,  76  N.  E.  5C7-, 
Vredenburgh  t.  Fhysicians'  Defense  Co.  126 
lU.  App.  600;  Stem  T.  Rosenthal,  71  Misc. 
4ii2, 128  N.  Y.  Supp.  713;  Opinions  of  Atty. 


And  an  agreement  of  the  same  eharacta 
was  assumed  to  be  a  contract  of  insurance 
in  Philadeli^ia  Casualty  Co.  t.  Cannon  & 
Byers  Millinery  Co.  183  Ky.  745,  118  S.  W. 
1004,  and  was  construed  most  strongly  in 
favor  of  the  insured. 

And  a  contract  of  a  corporation  purport- 
ing to  hind  it  in  consideration  of  a  sum 
paid,  to  purchase  at  a  fixed  price  the  ac- 
counts woich  during  one  year  a  certain 
business  firm  should  have  against  ascer- 
tained insolvent  debtors  or  judgment  debt- 
ors against  whom  execution  should  be 
returned  unsatisfied,  is  a  contract  of  insur- 
ance within  the  meaning  of  the  Massachu- 
setts insurance  act  of  ]  887,  regulating  insur- 
ance companies.  Clallin  v.  United  States 
Credit  System  Co.  165  Mass.  501,  52  Am. 
St.  Rep.  S28,  43  N.  E.  2B3. 

The  court  in  United  States  Credit  System 
Co.  T.  American  Indemnity  Co.  61  Fed.  761, 
field  that  a  patent  based  on  a  seheme  for  in- 
demilifying  against  losses  for  bad  debts  was 
void  for  want  ot  invention,  and  said:  "I 
cannot  see  any  ground  on  which  to  sustain 
this  patent.  It  is  void  for  want  of  inven- 
tion. The  guarantying  of  men's  financial 
ability  to  pay  is  not  an  invention  of  the 
complainant.  Nearly  all  forms  of  guaran- 
tying or  insuring  have  been  in  existence  for 
many  years,  notably  fidelity,  casualty,  fire, 
lightning,  and  other  forms  of  insurance,  all 
of  which  are  based  upon  averages  obtained 
from  practical  experience.  It  required  no 
inventive  genius  to  form  and  plan  the  insur- 
ance on  this  basis.  One  is  not  entitled  to 
a  patent  for  a  plan  or  method  of  business 
which  only  requires  good  judgment  and 
foresight.  In  this  case,  ordinary  business 
judgment  would  suggest  this  system  ol  guar- 
utying." 

—employers'  indemnity. 

Generally,  as  to  employers'  indonnity  pol- 
icies, sec  Index  to  L-ILA.  Notes,  Insurance, 
«  212. 

In  Employers'  Liability  Assnr.  Corp.  t. 

Merrill,  156  Mass.  404,  29  N.  E.  620,  the 
-court  said  that  contracts  insuring  against 
claims  for  compensatltm  for  accidental  in- 
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juries  to  employees  uid  third  persons  fay 
the  insured's  horses,  vehicles,  elevators,  or 
by  his  workmen  in  the  course  of  building, 
plainly  constituted  contracts  of  insurance, 
xhe  question  there  involved,  however,  was 
whether  they  came  within  the  provisions  of 
a  statute  authorizing  companies  to  issue 
only  particular  kinds  of  insurance. 

And  in  Standard  Life  &  Acci.  Ins.  Co.  v. 
Bambriek  Bros.  Constr.  Co.  163  Mo.  App. 
564,  143  S.  W.  846,  where  the  validity  of  an 
assignment  of  an  employers*  liability  policy 
was  involved,  the  court  remarked  uat  con- 
tracts to  indemnify  an  employer  against 
liability  for  personal  injuries  suffered  by  his 
employees  were  n^^ded  as  i»ntracts  of  in- 
surance. 

—fidelity  of  employees. 

Generally,  as  to  fldelify  bonds,  see  Index 

to  L.R.A.  Notes,  Bonds,  $  11. 

The  guarantying  of  the  fidelity  of  persons 
holding  places  of  trust  and  the  performance 
of  contracts  constitutes  insurance,  and  is 
within  the  meaning  of  a  statute  authoriz- 
ing the  incorporation  of  concerns,  but  ex- 
cepting those  doiuff  an  insurance  business 
from  the  benefit  of  its  provisions.  People 
ex  rel.  Kasson  v.  Rose,  174  111.  310,  44 
L.R.A.  124,  51  N.  E.  246;  United  States 
Fidelity  A.  G.  Co.  v.  First  Nat.  Bank.  233  111. 
476,  84  N.  E.  670,  affirming  137  111.  App. 
382 ;  American  Bonding  &  T,  Co.  v.  New 
Amsterdam  Casualty  Co.  126  III.  App.  33. 

And  it  has  been  laid  down  in  numerous 
cases  that  undertakings  guarantying  the  fi- 
delity of  employees  are  in  the  nature  of  con- 
tracts of  insurance,  and  are  to  be  construed 
most  strongly  against  tiie  insurer.  Title 
Guaranty  &,  S.  Co.  v.  Bank  of  Fulton,  89 
Ark.  471,  36  L.R.A.{N.S.)  676,  117  S.  W. 
637 ;  Champion  Ice  Mfg.  &  Cold  Storage  Co. 
v.  American  Bonding  £  T.  Co.  116  Ky.  863, 
103  Am.  St.  Rep.  356,  75  S.  W.  197;  Fidel- 
ity &  6.  Co.  V.  Western  Bank,  29  Ky.  L.  Rep. 
639.  94  S.  W.  3;  CrysUl  Ice  Co.  v.  United 
Surety  Co.  169  Mich.  102,  123  N.  W.  619; 
Roark  v.  City  Trust,  8.  D.  ft  S.  Co.  130  Mo. 
App.  401,  110  8.  W.  1 ;  Bank  of  Tarboro  v. 
Mdeli^  ft  D.  Co.  128  N.  C.  366,  83  Am.  St 
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GcD.  ef  HftM.  (1808)  p.  28.  cit«d  in  1  Maj, 
InB.  p.  3. 

The  contract  ia  not  an  insurance  contract 
witiiia  the  meaning  ci  the  statutes  of  Cali- 
fornia. 

Physicians*  Defense  Co.  v.  O'Brien,  100 
Minn.  490,  HI  N.  W.  396;  State  ex  rel. 
Physicians'  Defense  Co.  t.  Laylin,  73  Ohio 
St  90.  76  N.  £.  567;  Weller  t.  Eames,  15 
Miiyi.  461,  Gil.  376,  2  Am.  Sep.  161;  Com. 
ex  rel.  Hensel  v.  Provident  Bicycle  Abbo. 
178  Pa.  636,  36  LJUA.  589,  36  Atl.  197; 
State  ex  rel.  Clapp  v.  Federal  Invest.  Co.  48 
Uiun.  110,  50  N.  W.  1028. 

Messrs.  U.  S.  Webb,  Attorney  General, 
and  E.  B.  Power.  Assistant  Attomqr  Gen- 
eral, for  appellee: 

The  complaining  corporation  ia  doing  an 
insuranoe  business. 

Physicians'  Defense  Co.  v.  O^rien.  100 
Minn.  490.  Ill  N.  W.  396. 


Sep^  882.  38  8.  E.  908 ;  Remington  v.  Fidel- 
ia ft  D.  Co.  27  Wash.  429,  67  Pac.  089; 
American  Snrety  Co.  v.  Pauly,  170  U.  S.  136, 
42  L.  ed.  978,  18  Sup.  Ct.  Rep.  552;  Guar- 
antee Co.  of  N.  A.  V.  Mechanics'  Sav.  Bank 
4  T.  Co.  26  C.  C.  A.  146,  47  U.  S.  App.  91, 
80  Fed.  766,  affirming  68  Fed.  459;  ^tna 
Indemnity  Co.  t.  J.  R.  Crowe  Coal  &  Min. 
Co.  83  C.  C.  A.  431.  IS4  Fed.  54S.  writ  of 
certiorari  denied  in  207  U.  8.  589.  52  L,  ed. 
354,  28  Sup.  Ct.  Rep.  256. 

Under  chap.  160,  §  2,  Acts  of  1896,  and 
chap.  31.  Acts  of  1899,  of  Tennessee,  defining 
•n  insurance  contract  as  "an  agreement  by 
which  one  party,  for  a  conai  deration,  prom- 
ises to  pay  money  or  its  equivalent,  or  to 
do  some  act  of  value,  to  the  assured,  upon 
the  defltnietion  or  injury,  loss,  or  damage 
of  somethinff  in  which  the  other  party  has 
aa  insurable  interest,"  it  has  been  held 
that  a  company  guarantying  the  fidelity  of 
persona  holding  positions  of  public  and  pri* 
rate  trust  and  the  performance  of  contracts 
other  than  insurance  policies,  and  also  exe- 
cuting and  ^arantying  bonds  and  under- 
takings re(|uired  or  permitted  in  all  actions 
or  pToeeedings,  or  by  law  allowed,  carries  on 
an  insarmnee  businesB  within  the  meaning 
of  teta  1907,  chap.  541,  §  6,  imposing  privi- 
ly taxes  upon  insurance  companies. 
American  Surety  Co.  v.  Folk,  124  Tenn.  139, 
136  S.  W,  778,  Ann.  Cas.  1912  D,  1024.  The 
court  said:  "The  text-books  upon  the  sub- 
ject and  the  adjudged  cases  define  inaur* 
ance  to  be  a  contract  by  which  one  party, 
for  an  adequate  consideration  paid  to  him, 
nndertakes  to  indemnify  or  guarantee  the 
other  against  loss  certain  specified  risks, 
— an  agreement  wherein  one  becomes  surety 
to  another  that  the  latter  shall  not  suffer 
loss  or  damage  upon  the  happening  of  cer- 
tain contingencies,  upon  specified  terms.  I 
May,  Ins.  §§  1,  2;  1  Phillips,  Ins.  §  1;  11 
Am.  &  Eng.  Ene.  Law,  280;  22  Cyc.  1384. 
Upon  the  precise  question  we  have  before  ua, 
Mr.  Joyce,  in  his  work  on  Insurance,  vol.  1, 
%  12,  says:  'Guaranfy  insurance  is  a  con- 
tract whereby  one.  for  a  consideration. 
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WolTerton,  District  Judge,  delivered  the 
opinion  of  the  court: 

But  one  question  is  presented  on  this  ap- 
peal, which  is  whether  the  plaintiff  is 
transacting  an  insurance  busineaa  within 
the  meaning  of  the  statutes  of  California 
relating  to  the  subject.  If  it  is,  it  is  ad- 
mitted that  the  insurance  commissioner's 
position  is  the  correct  one.  If  not,  then 
the  commissioner  should  be  restrained  from 
interference  with  plaintiff's  continuing  to 
transact  business  with  the  state. 

All  persons  and  companies  are  prohibited 
from  transacting  insurance  busineas  with- 
in the  state  of  California  without  first  ob- 
taining a  certificate  of  authority  from  the 
insurance  commissioner,  and  filing  a  bond 
as  may  be  required  by  such  commissioner. 
§§  596  and  623,  Political  Code.  The  Civil 
Code  of  the  state,  under  chapter  1  of  title 
11,  "Insurance  in  General."  defines  insur- 

agrees  to  indemnify  another  a>gainst  loss 
arising  from  the  want  of  integrity,  fidelity, 
or  inaolvency  of  employees  and  persons 
holding  positions  of  trust,  against  insol- 
vency of  debtors,  losses  in  trade,  losses  from 
nonpayment  of  notes  and  other  evidences  of 
indebtedness,  or  against  other  breaches  of 
contract.  It  includes  other  forms  of  insur- 
ance, which  are  specifically  classed  as  'fidel- 
ity guaranty,'  'credit  guaranty,'  etc.  Mr. 
Frost  says:  'In  view  of  all  that  has  been 
said  in  thlB  immediate  connection,  can  it  be 
affirmed  that  fidelity,  commercial,  and  ju- 
dicial bonds  or  policies,  as  issued  by  the  so- 
called  surety  companies,  constitute  a  con- 
tract of  insurance  within  the  strict  legal 
signification  of  that  termT  The  answer  to 
the  forejming  query  must  be  unqualifiedly 
in  the  Mfirmative.  That  such  policies  are 
essentially  insurance  contracts  has  been  set- 
tled by  the  overwhelming  authority  of  a 
large  number  of  courts  of  last  resort,  the 
decisions  to  the  contrary  being  few  and  far 
between."  Frost,  Guaranty  Ins.  2d  ed.  p. 
11." 

— gnaraatying  performance  of  eontracta 

See,  also,  note  in  33  LJtjl.(N.S.)  613. 

It  is  held  that  a  bond  executed  upon  a. 
consideration  by  a  bonding  company,  to  se- 
cure the  performance  of  a  building  contract, 
is  in  effect  a  contract  of  insurance,  and 
should  be  construed  moat  strongly  against 
the  insurer.  Young  v.  American  Bonding 
Co.  228  Pa.  373,  77  Atl.  623.  The  court 
said:  **In  all  essential  particulars  the  ap- 
pellee here  is  an  insurance  company,  and  its 
obligation  in  this  particular  instance  was 
that  of  an  insurer.  It  was  paid  for  its  un- 
dertaking, the  amount  of  its  compensation 
being  based  on  the  calculation  of  the  risk 
assumed.  The  trend  of  4II  our  modern  de- 
cisions. Federal  and  state,  is  to  distinguish 
between  individual  and  corporate  surety- 
ship, where  the  latter  is  an  undertaking  for 
money  consideration  by  a  company  ehar- 
tered  for  the  etmduct  of  such  buBiness.  In 
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■ncB  to  bet  "A  omtraet  irherel^  one 
undertakes  to  indemni^  mnothw  against 
losa,  damage,  or  liability  arising  from  an 
unlmown  or  contingent  event."  %  2527, 
Pomeroy'i  Civil  Coda  of  California. 

Seetion  2631  declorea  what  eraite  nugr  be 
inanred  against,  nante^:  "Any  contingent 
or  unknown  erent,  whether  paat  or  future, 
which  may  damnify  a  person  having  an  in- 
surable interest  or  creato  a  liability 
against  him." 

But  the  provisions  of  the  chapter  (S 
2S32)  do  not  authorize  insurance  pertain- 
ing to  a  lottery  or  lottery  drawing  a  prize. 
It  is  further  declared  (8  2634)  that  "aU 
kinds  of  insurance  are  subject  to  the  pro- 
visions of  this  chapter." 

A  person  or  company  engaging  in  such 

the  one  case  the  rule  of  atrictiasimi  juris 
prevails,  as  it  always  has;  with  respect  to 
the  other,  because  it  is  essentially  an  insur- 
ance against  risk,  undwwritten  for  a  money 
omiaideration  1^  a  corporation  adopting 
such  business  for  its  own  pn^t,  the  courts 
generally  hold  that  such  a  company  can  be 
relieved  from  its  obligation  for  suretyship 
only  where  a  departure  from  the  contract 
is  shown  to  be  a  material  variance." 

And  to  the  same  effect  are  Lesher  v. 
United  SUtes  Fidelity  A  O.  Co.  239  III. 
602,  88  N.  E.  208}  George  A.  Hormel  ft  Co. 
V.  American  Bonding  Co.  112  Minn.  288,  33 
L.R.A.(N.S,)  613,  158  N.  W.  12;  Lakeside 
Land  Co.  v.  Empire  State  Surety  Co.  105 
Minn.  213,  117  N.  W.  431;  German-Ameri- 
can Title  ft  T.  Co.  V.  Citizens'  Trust  ft 
Secur.  Co.  190  Pa.  247,  42  Atl.  682;  Union 
Trust  Co.  V.  Citizens'  Trust  ft  S.  Co.  186  Pa. 
217,  39  AtL  886;  Cowles  v.  United  States 
Fidelity  ft  G.  Co.  32  Wash.  120,  98  Am.  St. 
Sep.  838,  72  Pac  1032;  Pacific  Bridge  Co. 
T.  United  States  Fidelity  ft  G.  Co.  33  Wash. 
47,  73  Pac  772. 

And  in  Industrial  ft  General  Trust  Co.  v. 
Tod,  56  App.  Div.  39,  67  N.  Y.  Supp.  362,  it 
was  held  that  a  company  which,  for  a  con- 
sideration, enters  into  contracts  of  surety- 
ship on  appeal  bonds,  is  an  insurance  com- 
pany within  the  meaning  of  the  insurance 
laws  forbidding  a  company  to  expose  itself 
to  a  risk  exceeding  10  per  cent  of  its  capital 
'and  surplus. 

— guarantying  rents. 

It  has  been  held  that  a  contract  protect- 
ing one  against  loss  of  rents  is  in  its  nature 

a  contract  of  indemnity,  and  cannot  be 
made  the  subject  of  profit  by  the  insured. 
Pslfttine  Ins.  Co.  v.  O'Brien,  107  Md.  341, 
16  L.R.A.(N.S.)  1066,  68  Atl.  484.  See  note 
to  this  case,  supplemented  by  note  in  23 
L.R.A.(N.S.)  123,  as  to  construction  of 
policy  or  contract  insuring  against  loss  of 
rents. 

— guarantying  value  of  crops  grown. 

A  corporation  which  undertakes  to  guar- 
antee a  fixed  revenue  per  acre  from  farming 
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business  as  ia  here  attonpted  to  be  defined 
may  be  aaid  to  be  transacting  Insurance 
tmsinesB.  The  atatutozy  definition  of  insur- 
anee  does  not  differ  greatly  from  that 
nsualty    ^ven  lexicographers,  text 

vriten^  and  judges,  ud  yet  it  ia  praetical- 

as  comprehensive  as  ai^.  Webster  de- 
fines it  aa:  *'The  act  of  insuring  againat 
loss  or  damage  1^  a  contingent  eivent;  a 
contract  whereby  one  party  undertakei  to 
indemnify  or  guarantee  iha  aOut  agi^at 
loss  by  certain  specified  risks."  Webst. 
Diet.  "Insurance." 

Hie  Standard  Dictimary  defines  it  as: 
"An  act  or  system  of  insuring  or  assuring 
againat  loss;  ^Mciflcally,  the  system  1^  or 
under  which  indemnity  or  pecuniary  pay- 
ment is  guaranteed  by  one  party  or  several 

lands,  and  which,  in  order  to  do  so,  con- 
tracts, for  a  specified  consideration,  to  pay 
such  fixed  amount  per  acre  for  the  crop 
grown  upon  said  lead,  irr«pective  d  its 
value,  has  been  held  to  be  aa  insurance  «nn- 

ftany  within  the  meaning  of  a  statute  rel- 
ating insurance  companies  and  agents,  and 
defining  insurance  as  a  contract  whereby 
one  undertakes  to  indemnify  another  against 
loss,  damage,  or  liability  arising  from  an 
unknown  or  contingent  event.  State  v. 
Hogan,  8  N.  D.  301,  46  L.R^.  166,  73  Am. 
St.  Rep^  769,  78  N.  W.  1061. 

— accidents  and  theft. 

Generally,  as  to  burglary  and.  theft  inaur- 
ance,  see  note  to  Rosenthal  v.  American 
Bonding  Co.  46  L.R.A.(N.S.)  661. 

In  State  v.  Vigilant  Ins.  Co.  30  Kan.  685, 
2  Pac.  840,  a  company  formed  to  afford 
mutual  indemnity  and  protection  of  its 
members  in  case  loss  by  accidents,  death, 
and  theft  of  horses,  mules,  jacks,  and  jen- 
nies, whose  funds  were  secured  by  pro  rata 
assessments  against  its  members,  was  held 
to  carry  on  an  insurance  business,  and 
therefore  to  be  bound  to  comply  with  the 

Provisions  r^ulating  insurance  companies, 
he  court  said:  "The  corporation  pro- 
poses to  'indemnify  its  members  for  loas  or 
damage  by  accidents,  death,  and  theft  of 
animus  belonging  to  members.'  It  says,  it 
is  true,  in  one  (n  its  circulars,  that  it  does 
not  sell  insurance,  and  does  not  receive 
premiums  for  insurance;  but,  nevertheless, 
its  single,  unmistakable  business  is  that  of 
contracting  for  indemnity  for  loss.  Its 
method  is  this:  Each  member  pays  a  mem- 
bership fee  and  annual  dues,  litis  is  for 
the  purpose  of  keeping  up  the  organization, 
paying  officers*  salaries,  etc  Then,  for 
losses,  asseramenta  are  made  upon  the  mem- 
bers, and  only  members  can  share  in  the 
benefit  of  the  corporation.  There  is  no  ac- 
cumulated fund  out  of  which  to  pay  losses, 
but  reliance  is  wholly  upon  the  assessments. 
But  this  is  insurance.  It  is  contracting  for 
indemnity.  It  matters  not  how  the  funds 
for  the  payment  of  losses  are  secured.  So 
long  aa  we  contraet  is  such  that  in  eaae  of 
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^rtiet  to  aootber  party,  in  certain  coq- 
tingenciefl,  upon  specified  terms." 

And  the  Century  Dictionary:  "In  law, 
a  contract  by  which  one  party,  for  an 
agreed  consideration  which  is  proportioned 
to  the  risk  involved,  undertakes  to  com' 
pensate  the  other  for  loss  on  a  specified 
thing  from  specified  caiisea." 

As  to  the  textwriters,  May  defines  insur- 
ance as:  "A  contract  whereby  one,  for  a 
consideration,  undertakes  to  compensate 
another  if  he  shall  suffer  loss." 

Such,  says  the  author,  is  the  definition 
of  the  term  in  its  most  general  terms,  and, 
speaking  further,  he  says:  "It  had  its 
origin  in  the  necessities  of  commerce.  It 
has  kept  pace  with  its  progress,  expanded 
to  meet  its  rising  wanta  and  to  cover  its 

loss  the  promisee  ia  entitled  to  claim  com- 
pensation for  the  loos,  it  ia  a  contract  aS  in- 
demnity." 

And  in  Re  Solebury  Mut.  Protective  Soc. 
3  Del.  Co.  Reii.  139,  it  was  held  that  the 
concern  for  which  a  charter  was  sought  was 
an  insurance  company,  where  the  applica- 
titm  set  forth  that  its  purpose  was  "the  re- 
oovery  <^  property  that  may  be  stolen  from 
its  members,  and,  in  the  event  of  a  failure 
to  recover  such  property,  to  pay  to  the  loser 
•ueh  part  of  the  value  thereof  as  the  com- 
pany may  hereafter  determine  and  set  forth 
in  its  by-laws.  If  a  member  may  meet 
with  loos  for  which  the  company  is  liable, 
and  the  property  shall  not  be  found  and  re- 
turned to  the  owner,  a  tax  sufBcient  to  niM 
the  required  amonnt  shall  be  assessed 
equally  np<m  tlw  members." 

— contraeta  by  which  hidividuals  or  firms 
undertake  to  indemnify  each  other. 

Where  a  statute  enacted  to  prevent  for- 
eign insurance  eompantes  without  actual 
ea{Mtal,  having  no  <mcer  authorized  to  ac- 
cept service  (tf  summons,  from  doing  busi- 
ness in  the  state,  defines  "company"  to 
mean  "all  cwporations,  associations,  part- 
nershipa,  or  individuals,"  and  provides  that 
an  insurance  contract  is  "an  agreement  by 
which  one  party,  for  a  consideration,  prom- 
ises to  pay  money  or  its  equivalent,  or  to 
do  some  act  of  value,  to  the  assured,  upon 
the  destruction,  loss,  or  injury  of  some- 
thing in  which  the  assured  or  other  party 
has  in  int^reat,**  it  baa  been  held  that  an 
association  econpowd  of  mannfacturing 
lumbermen  admitted  as  members  after  in- 
vestigation, which  is  without  capital  other 
than  ^e  premiums  paid,  and  whose  object 
ia  to  indemnify  its  members  for  loss  hy  fire, 
and  which  is  conducted  along  the  lines  of  an 
ordinary  insurance  company,  comes  within 
the  terms  of  tiie  statute  referred  to,  and 
nnui  ecBU^  with  its  terms.  State  v.  Al* 
ley,  96  ulw.  7S0,  61  So.  467. 

It  baa  been  held,  bowerer,  that  a  con- 
tract between  a  limited  number  of  individ* 
nala,  partnerships,  and  corporations  en- 
gaged in  the  same  line  ol  bwlneaa, 
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ever-widening  fields,  and,  imder  the  guid-  i 
ance  of  the  spirit  of  modern  enterprise, 
tempered  by  a  prudent  forecast,  it  has,  from 
time  to  time,  with  wondeiiul  facility, 
adapted  itself  to  the  new  interests  of  an 
advancing  civilization.  It  is  applicable  to 
every  form  of  possible  loss.  Wherever 
danger  ia  apprehended,  or  protection  re- 
quired, it  holds  out  its  fostering  hand  and 
promises  indemnity."   May,  Ins.  §§  1,  2. 

Phillips  defines  it  as:  "A  contract 
whereby,  for  a  stipulated  consideration,  one 
party  undertakes  to  indemnify  the  other 
against  certain  risks."  1  Phillips,  Ins.  §  1. 

Smith,  in  bis  work  on  Commercial  Law, 
defines  it  as :  "A  contract  by  which  a  per- 
son, in  consideration  of  a  gross  sum  or  a 
periodical  payment,  undertakes  to  pay  a 

whldi  they  merely  undertake  to  indemnify 
each  other  against  loss  1^  fire,  and  do  'n<^ 
purpose  to  issue  policies  to  others  not  par- 
ties to  the  contract,  is  not  a  contract  for  the 
creation  of  an  insurance  business,  within 
arts.  6  &  7,  chap.  119,  Mo.  Rev.  Stat.  1899, 
regulating  insurance  companies,  but  is  an 
interindramity  contract,  the  making  of 
which  is  declared  by  Laws  1911,  p.  307,  not 
to  constitute  insurance.  Isaac  H.  Blancb- 
ard  Co.  V.  Hamblin,  162  Mo.  App.  242,  144 
S.  W.  880;  Christie  Uthograph  A  Printing 
Co.  V.  Hamblin,  —  Mo.  App.  — -,  144  S.  W. 
882.  The  decision  in  State  v.  Alley,  supra, 
was  distinguished  in  this  case,  iixe  court 
hotdina  that  the  construction  of  tiieir  stat- 
ute reUting  to  insurance  rendered  the  rules 
announced  in  the  earlier  case  inapplicable. 

— scheme  for  investment  of  small  sums. 

A  company  whose  business  is  to  provide 
means  for  the  profitable  investing  for  cer- 
tificate holders  of  small  sums,  to  be  paid  in 
monthly  instalmoitB  until  the  sum  accum- 
ulated should  reach  a  sufficient  amount  to 
redeem  in  the  order  of  the  issuance  of  the 
certificates,  is  not  a  life  endowment  or  cas- 
ualty insurance  company,  and  is  not  subject 
to  the  provisions  of  chapter  184,  Laws 
1886.  State  ex  rel.  Clapp  v.  Federal  In- 
vest. Co.  48  Minn.  110,  60  N.  W.  1028.  The 
court  said:  "The  very  essence  of  any  defi- 
nition of  insurance  is  indemnity  for  loss  in 
respect  of  a  specified  subject.  The  con- 
tract of  life  insurance,  or  of  insurance  upon 
a  life,  in  the  ordinary  form,  is  a  contract 
to  pay  a  certain  sum  of  money  on  the  death 
of  the  insured.  Another  form,  known  as 
'endowment  insurance,*  is  a  contract  to  pay 
a  certain  sum  to  the  insured  if  he  lives  a 
certain  length  of  time,  or,  if  he  dies  before 
that  time,  to  some  otJier  person  indicated. 
In  either  of  these  forms  the  contract  is, 
strictly  speaking,  an  insurance  on  the  life 
of  the  pany,  although  the  latter  is  gMierally 
denominated  'endowmraf  insurance.  .  .  . 
'Casual^  insurance  has  a  well-defined 
meaning,  as  insurance  against  loss,  through 
accidents  or  casualties  resulting  in  boduy 
injury  or  death.   As  apjdied  to  injuriei  re- 
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larger  tum  on  the  happening  of  a  particular 
event"    Smith,  Com.  Law,  299. 

Thia  collatimi  of  definitions  is  taken, 
with  Home  rearrangement,  from  People  ex 
rel.  Kasson  v.  Rose,  174  111.  310,  314,  44 
L.R.A.  124,  61  N.  E.  246,  247. 

"An  iMuranee  contract,"  says  the  court, 
in  Shakman  United  States  Credit-System 
Co.  S2  Wis.  see,  32  L.B.A.  383,  63  Am.  St. 
Rep.  920,  ee  N.  W.  528,  "is  a  contract 
whereby  one  party  agrees  to  wholly  or 
partially  indemnify  another  for  loss  or 
damage  which  he  may  suffer  fitnn  a  speci- 
fied peril." 

Again,  the  court,  in  Com.  T.  Equitable 
Beneficial  Asso.  137  Pa.  412,  419,  18  Atl. 
1112,  1113,  says  of  insurance,  that  "It  is  a 
purely  buaineBS  adventure,  in  which  one,  for 

suiting  in  death,  this  is  really  but  a  con- 
tract of  life  insurance  limited  to  specified 
risks.  Of  course,  neither  the  times  nor 
amounts  of  payments  by  the  assured,  nor 
the  modes  of  estimating  or  securing  the 
payment  of  the  sums  to  be  paid  by  the  in- 
surance, are  important  or  controlling  in 
determining  whether  a  transaction  is  a  con- 
tract of  insurance,  but,  in  order  to  render  it 
such,  it  must  contain  the  essential  element 
<rf  indemnity  for  loss  in  respect  to  some 
specified  subject  from  some  specified  risks; 
an'^,  to  constitute  a  contract  one  of  either 
a  life,  endowment,  or  casualty  insurance, 
the  payment  of  the  indemnity  must  be  con- 
tingent either  upon  the  duration  of  human 
life  or  the  happening  of  a  casualty  result- 
ing in  bodily  injury  to  the  insured.  .  .  . 
The  by-laws  merely  provide  a  detailed  meth- 
od by  which  this  shall  be  carried  into  effect. 
We  shall  not  attempt  to  state  the  provisions 
of  these  by-laws,  as  they  will  speak  for 
themselves.  Suffice  it  to  say  that  it  clearly 
appears  that  the  certificates  issued  to  mem- 
bers are  in  no  respect  contracts  of  indem- 
nity against  loss  of  any  kind,  nor  is  their 
payment  contingent  either  upon  the  dura- 
tion of  human  life  or  the  happening  of  any 
casual^." 

— loan  contracts  canceled  up<m  death.- 

It  has  been  held  that  a  contract  by  which 
a  company  agrees  to  make  a  j^resent  pay- 
ment of  a  oertain  sum  in  consideration  of 
the  asBured's  undertaking  to  pay  a  specified 
sum  each  month  for  a  term  of  ^ears  or  dur- 
ing his  lifetime,  if  he  should  die  during  the 
term,  and  the  execution  of  his  bond  se- 
cured by  a  deed  of  trust  upon  his  real  estate, 
providing  for  a  surrender  of  the  bond  and 
deed  of  trust  upon  payment  in  full,  upon 
proof  of  the  assured's  death,  and  stipulat- 
ing for  a  sale  of  the  inremises  upon  d«ault, 
create  a  contract  of  life  insurance,  gov- 
erned by  the  rules  of  construction  generally 
applicable  to  such  contracts.  United  Secur- 
ity L,  Ins.  &  T.  Co.  V.  Bond,  16  App.  D.  C. 
579. 

And  iit  Uissouri,  K.  A  T.  Trust  Co.  v. 
Krumseig,  23  C.  C.  A.  1,  40  U.  S.  App.  020, 
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a  stipulated  ccmsideraUon  or  premium  per 
cent,  engages  to  make  up,  wholly  or  in 
part,  or  in  a  certain  agreed  amount,  any 
specific  loss  which  another  may  sustain ; 
and  it  may  apply  to  loss  of  property,  to 
personal  injury,  or  to  loss  of  life.  To  grant 
Indemnity  or  security  against  loss,  for  a 
consideration,  is  not  only  the  design  and 
purpose  of  an  insurance  company,  but  is 
also  the  dominant  and  characteristic  fea- 
ture of  the  contract  of  insurance." 

We  will  refer  to  but  one  more  definition 
of  the  term,  which  is  that  given  by  22  Cyc. 
p.  1384,  as  follows:  "Insurance  is  a  con- 
tract by  which  the  one  party,  in  considera- 
tion of  a  price  paid  to  him  adequate  to  the 
risk,  becomes  security  to  the  other  that  he 
shall  not  suffer  loss,  prejudice,  or  damage 

77  Fed.  32,  a  contract  issued  after  the  ap- 
plicant had  passed  a  medical  examination, 
by  which  a  loan  was  made  to  the  applicant, 
who  gave  a  niuuber  of  promissory  notes  pay- 
able in  monthly  instalments  covering  the 
sum  loaned,  interest,  and  cost  of  guaranty 
to  cancel  the  debt  in  case  of  death,  and  se- 
cured by  deed  of  trust  or  mortgu;e,  and  by 
which  the  company  issuing  it  nndertodc,  in 
case  of  the  applicant's  death  before  all  pay- 
ments had  been  made,  to  release  the  unpaid 
portion  of  the  debt,  if  previous  instalments 
had  been  promptly  madie,  was  held  by  Cald- 
well, J.,  to  be  a  combination  of  a  mortgage 
loan  and  policy  of  life  insurance,  so  that  it 
was  incumbent  upon  the  oompcmy  issuing  it 
to  CfHuply  with  the  laws  governing  insur- 
ance companies.  The  ease  was  decided  upon 
other  grounds,  however,  and  was  affirmed 
on  those  grounds  in  172  U.  S.  351,  43  L.  ed. 
474,  19  Sup.  Ct.  Rep.  179. 

And  it  has  been  held  that  a  contract  by 
which  the  insured  agrees  to  pay  a  certain 
sum  per  mobth  and  is  to  receive  a  monthly 
sum  to  be  applied  on  the  payment  of  a 
home,  which  provides  that,  in  certain  eases 
of  disabili^  or  death,  the  unpaid  balance 
of  the  indebtedness  should' be  canceled,  is  a 
contract  of  life  insurance  within  the  laws 
1S95,  chap.  175,  relating  life  iiuuranee 
companies.  State  v.  Bcwdll^y,  68  Mien. 
20,  92  N.  W.  472. 


— ^tieyole  Insnranee. 

It  has  been  held  that  a  bicycle  associa- 
tica  which,  for  a  stated  yearly  membership 
fee,  agrees  to  clean  a  member's  bicycle  twice 
during  the  year,  repair  tires  and  the  bicycle 
when  damaged-  by  accident,  and  to  replace 
it  if  stolen,  unless  found  within  a  certain 
time,  and  undertakes  to  provide  a  bicycle 
during  the  time  na^ned,  does  not  eonstiti^ 
an  insurance  company,  which  is  requinsd  to 
be  chartered  under  tae  act  of  1676,  provid- 
ing for  the  organization  of  companies  un- 
dertaking to  pay  a  gross  sum  upon  the  hap- 

Eening  of  a  particular  event    Com.  ex  rel. 
[ensel  v.  Provident  Bicycle  Asso.  178  Pa. 
630,  36  LJI.A.  689,  36  Aft  197.  ^ 
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by  the  happening  of  the  perils  specified  to 
certain  things  which  may  be  exposed  to 

them." 

The  priDcipal  ingredients  of  such  a  con- 
tract are  the  consideration,  the  risk,  and 
the  indemnity.  The  consideration  ia  the 
premium  for  the  insurer's  undertaking;  the 
risk  may  be  said  to  be  the  perils  or  con- 
tingencies against  which  the  assured  is 
protected;  and  the  indemnity  is  the  stipu- 
lated desideratum  to  be  paid  to  the  assured 
in  case  be  has  suffered  loss  or  damage 
through  the  perils  and  contingencies  speci- 
fied. Insurance,  under  the  statute,  is  a  con- 
tract to  indemnify  "against  loss,  damage, 
or  liability."  We  think  the  addition  of  the 
word  "liability"  to  the  usual  definition  of 
the  term  does  not  operate  to  enlarge  its  sig^ 

— contracts  providing  for  burial  expenses. 

See  note  to  State  T.  Willett,  23  L.R.A. 
(KjS.)  197. 

— associations  proriding  relief  for  railroad 
employees. 

It  is  held  that  the  relief  department  of  a 
rulroad  oompany,  having  a  fund  created  by 
fiontributions  by  the  company  and  the  em- 
ployees who  become  members,  out  .of  which 
certain  sums  are  payable  in  case  of  sick- 
ness, injury,  or  death,  does  not  carry  on  an 
insurance  business,  and  that  the  company 
need  not  comply  with  the  insurance  laws. 
Donald  t.  Chicago,  B.  &  Q.  R.  Co.  03  Iowa, 
284,  33  L.It.A.  492,  01  N.  W.  971;  Maine  v. 
diicago,  6.  A  Q.  R.  Co.  109  Iowa,  260,  70 
N.  W.  630,  80  N.  W.  315,  2  Am.  Neg.  Rep. 
15;  Beck  V.  Pennsylvania  R.  Co.  63  N.  J.  L. 
241,  76  Am.  St.  Rep.  211,  43  Atl.  908,  6  Am. 
Neg.  Sep.  601 ;  State  ez  rel.  Sheets  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  9,  64 
L.R^.  405,  96  Am.  St.  Rep.  635,  67  N.  E. 
93;  Joihnson  v.  Philadelphia  &  R.  R.  Co.  163 
Pa.  127,  29  AtL  864. 

— amount  payable  speculative  on  marriage. 

It  has  been  held  that  a  contract  between 
unmarried  men,  by  which  they  undertake  to 
pay  an  initiation  fee  and  certain  annual 
dues  for  nine  years,  and  as  much  longer  as 
they  remain  single,  and  a  certain  amount 
on  the  marriage  of  an  associate,  and  by 
which  each  agrees,  upon  pain  of  forfeiture, 
that  he  will  not  marry  within  two  years 
frftm  his  admission,  and  by  which  the  com- 
pany undertakes  to  pay  his  wife,  if  married 
after  the  expiration  of  two  years,  as  many 
dollars  as  there  are  associates  in  the  order, 
not  exceeding  one  thousand,  is  not  a  con- 
tract of  insurance,  and  is  invalid  as  a  gam- 
bling contract,  and  does  not  come  within  the 
superrision  of  the  insurance  conunissioner. 
State  T.  Towk.  80  Me.  287,  14  Atl.  196. 
Tht  eourt  said:  '^t  is  not  to  be  conceded, 
m  Uiink,  that  this  contract,  in  the  sense 
of  any  modem  use  of  the  term,  is  an  insur- 
ance policy.  No  loss  or  casualtjr  or  peril  is 
named  for  which  any  indemnity  is  promised. 
47  L.R^.<NJS.) 


nificance.  The  kinds  of  insurance  which 
have  grown  up  and  are  denominated  in- 
surance under  the  usual  definition  have  he- 
come  very  numerous.  22  Cyc.  1386.  And 
now  the  business  of  insuring  against  the 
liability  of  employers  for  the  personal  in- 
juries of  their  «nployees  and  otbers  is  one 
well  recognised  and  established.  16  Cyc 
1035. 

Now,  we  may  look  to  the  contract  in 
question,  and  determine  whether  it  falls 
within  the  category  of  insurance,  and 
whether  a  continuance  of  the  issuance  of 
such  contracts  does  or  does  not  constitute 
insurance  bUBiness.  In  case  the  holder  of 
the  contract  is  sued  for  damages  for  civil 
malpractice,  the  Defense  Company  engages 
to  employ  a  local  attorn^,  in  whose  seleo- 

It  is  more  of  a  betting  contract  on  a  future 
event.  It  is  true  that  there  was  formerly 
a  class  of  betting  contracts  styled  insur- 
ances, and  that  a  narrow  line  once  existed 
between  gambling  and  betting  contracts  aiid 
those  then  denominated  contracts  of  insur- 
ance. ...  It  does  not  seem  probable 
that  the  l^islature  intended  to  commit  to 
the  care  of  the  commissioner  the  business  of 
illegal  or  illegitimate  insurance  companies. 
It  would  be  tolerating,  instead  of  condann- 
ing,  them.  He  has  the  power  to  issue  and 
suspend  licenses.  But  there  must  be  cause 
for  either  act.  Rev,  Stat.  chap.  49,  g§  73, 
75.  His  business  is  to  deal  with  such  com- 
panies as  can,  when  licensed,  issue  legal  pol- 
icies. His  act  cannot  confer  legality  upon 
companies  doing  illegal  business. 

And  similar  undertakings  were  held  in- 
valid in  Chalfant  v.  Payton,  91  Ind.  202,  46 
Am.  Rep.  686,  and  White  v.  Equitable  Nup- 
tial Ben.  Union,  78  Ala.  261,  62  Am.  Rep. 
325. 

— newspapers    undertaking   to  indemnify- 
agamst  accident. 

A  newspaper  which,  in  order  to  increase 
its  circulation,  promises  to  pay  a  certain 
amount  to  the  heirs  of  one  who  meets  death 
by  accident  while  pursuing  his  ordinary  avo- 
cation, provided  a  copy  of  the  paper  or  a 
coupon  taken  from  it  was  found  on  his  per- 
son at  the  time  of  the  accident,  carries  on 
an  accident  insurance  hnsinem,  which  is  un- 
authorized under  a  charter  empowering  it 
to  publish  a  newspaper.  Com.  ex  rel.  Hensel 
v.  Philadelphia,  15  Pa.  Co.  Ct.  463.  The 
court  said:  "It  is  too  clear  for  denial — 
and  no  denial  is  made — that  the  defendant 
ia  seeking  to  increase  the  circulation  of  its 
journal,  and  for  that  purpose  is  offering  to 
insure  purchasers  or  subscribers  against  ac- 
cident. The  consideration  which  the  de- 
fendant receives,  or  hopes  to  receive,  Is  a 
larger  total  revenue,  and  in  riew  thereof  it 
promises  to  each  possessor  of  Its  journal 
who  signs  his  name  in  the  blank  space  left 
for  the  purpose,  the  temporary  protection  of 
an  accident  insurance  poli<7.  In  other 
Avords,  it  promises  to  psy  to  certain  per- 
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tion  the  holder  of  the  contract  shall  have  a 
Toioe,  vrho,  together  with  the  company's  at- 
torney, will  defend  the  case  without  ex- 
pense to  the  holder,  and  this  to  the  extent 
of  the  exhaustion  of  the  sum  named  in  the 
policy,  which  for  the  defense  of  one  suit  is 
$5,000;  if  others  in  one  year,  $10,000.  It 
seems  plain  that  when  the  holder  is  sued 
for  civil  malpractice,  which  he  deems  is 
wrongful,  and  the  necessity  of  making  de- 
fense is  thrust  upon  him,  he  must  suffer 
loea,  damage,  or  liability  within  the  mean- 
ing of  the  contract,  to  the  extent  that  he  is 
obliged  to  employ  attorneys  and  meet  the 
expenses  of  the  trial  in  regular  course.  He 
must  pay  his  attorneys  for  their  serrices  in 
his  behalf,  and  he  must  pay  his  costs  on 
the  trial.  These  are  the  contingencies 
which  the  Deferae  Company  agrees  to 
meet.  True,  the  company  does  not  agree  to 
pay '  to  the  holder  of  the  contract  the 
amount  of  such  expenses  incurred  up  to 
the  sum  of  $6,000;  but  it  does  agree  to  lift 
them  from  the  burden  or  liability  of  the 
holder,  so  that  he  will  not  be  required  to 
use  his  own  money  to  meet  them.  The  con- 
tingency of  paying  the  expenses  of  at- 
torneys and  cost  of  defense  in  case  of  suit 
for  civil  malpractice  is  the  risk  of  peril 
which  the  company  agrees  that  it  will  meet, 
and  it  can  make  no  difference  whether  it 

fioni,  vho  are  to  be  identified  by  having  its 
journal  in  their  possessicm,  a  definite  sum 
of  money  upon  the  happening  of  a  specified 
contingency.  This  we  understand  to  be  in- 
surance, and  we  think  a  simple  test  will 
demonstrate  tiie  correctness  of  this  con- 
clusion. If  an  accident  insurance  com- 
pany was  doing  precisely  what  is  now  in 
question,  would  it  enter  the  mind  of  anyone 
to  suppose  that  the  transaction  was  not  the 
isaning  and  aoeeptanee  of  a  policy  such  as  it 
waa  authorized  io  iiauet" 


— ^payment  contingent  on  price  of  shares. 

It  has  been  held  that  an  agreement,  in 
consideration  of  a  certain  sum,  to  pay  a 
larger  amount  in  ease  Brazilian  shares 
should  be  done  at  a  eertain  sum  on  a  given 
dat^t  ia  a  policy  of  insurance,  and  is  void 
under  14  Geo.  III.  chap.  48,  where  the  par- 
ses have  no  interest  in  the  subject-matter. 
Patterson  t.  Powell,  9  Bing.  320,  2  Moore 
4  8.  309,  2  L.  J.  0.  P.  N.  S.  13. 


—-against  loss  because  of  unsanitary  con- 
ditions. 

The  inspection  and  certification  as  to  the 
sanitary  conditions  of  buildines  and  prem- 
ises, against  loss  or  damage  to  life  or  health 
from  causes  arising  from  imperfect  sanitary 
conditions,  is  not  insurance  in  any  sense, 
and  is  not  within  the  purview  of  statutes 
47  LJLA.(N.S.) 


pays  the  amount  of  the  expenses  and  cost* 
incurred  to  the  parties  doing  the  service  or 
to  the  holder  of  the  contract,  so  that  he  may 
himself  meet  such  ^penses  and  costs.  The 
indemnity  is  the  amount  of  such  expenses 
and  costs  to  be  paid.  Or,  to  put  it  another 
way,  the  Defense  Company  agrees  to  hold 
the  holder  of  the  contract  harmless  in  that 
respect  to  the  extent  of  $5,000  in  the  event 
of  the  h^)pening  of  the  contingency  apeei- 
fied. 

Such  a  contract,  in  our  opinion,  cannot 
be  classed  as  a  contract  for  personal  serv- 
ices. The  company  is  not  itself  an  at- 
torney, and  does  not  undertake  the  defense 
a?  such.  What  it  does  undertake  is,  in  case 
of  suit,  to  employ  a  local  attorney,  in  whose 
selection  the  holder  shall  have  a  voice,  who, 
with  the  company's  attorney,  will  defend 
the  case,  and  to  relieve  the  holder  from  the 
expense  thereof,  an  expense  which  must 
follow  the  happening  of  the  very  con- 
tingency provided  against.  Not  only  this, 
but  the  company  must  relieve  the  holder  of 
paying  the  costs  of  suit.  Suppose  the  con- 
tract bad  been  to  repay  to  the  holder  what- 
ever sums,  not  exceeding  $5,000,  he  should 
he  required  to  pay  out  for  attorneys  and 
costs  in  case  of  such  litigation.  Could  there 
be  any  question  that  there  would  be  a  con- 
tract of  insurance  T   We  think  not.  Can  it 

regi'lating  the  insurance  business.  People 
f^x  rel.  Woodward  T.  Roaendale,  142  N.  Y. 
126,  36  N.  B.  806.  reversing  6  Misc.  878,  26 

N.  Y.  Supp.  769, 

— ^lightning  rod  contracts. 

In  Cole  Bros.  v.  Haven,  —  Iowa  — ,  7  N. 
W.  383,  it  was  held  that  a  contract  by  one 
who  had  erected  lightning  rods,  that  the 
rods  would  protect  the  bmlding  for  a  cer* 
tain  term  of  years,  whidi  undertakes  to 
make  good  all  such  immediate  ^unage  as 
might  occur  by  lightning  during  that  term, 
not  exceeding  a  certain  amount,  was  a  con- 
tract of  guaranty,  and  not  one  of  insurance, 
and  that  the  statutes  regulating  insurance 
companies  were  therefore  inapplicable.  The 
court  said:  "If  one  is  employed  to  watch 
a  building,  he  may  agree,  in  consideration 
of  such  employment,  uat  he  will  pay  there- 
for if  it  burns  down  through  his  negligenee. 
In  f  ael^  the  agreement  to  pay  might  be  abso- 
lute and  unconditional.  This  would  not  be 
a  contract  of  insurance,  but  a  guaranty. 
So  one  may  sell  goods,  and  agree  that  the 
purchaser  will  receive  certain-named  bene- 
fits or  advantages.  Such  a  contract  would 
be  a  guaranty  or  warranty,  and  not  a  con- 
tract of  insurance.  The  plaintiff  'guaran- 
teed' the  lightning  rods  would  protect  the 
building  from  all  damages  by  lightning,  and 
if  they  failed  in  ao  doing,  the  plaintiff  would 
pay  a  certain  specified  amount.  Such  a 
contract  could  be  lawfully  -made,  and  the 
note  ia  not  without  consideration." 
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ehftoge  the  character  of  the  contract  in  this 
respect  that  it  purports  to  hold  the  holder 
liannlesB  against  the  payment  of  such  ex- 
penses and  costs  I  The  contract,  reduced  to 
its  simplest  idea,  is  hut  an  agreement  to 
pay  the  expenses  and  costs  that  the  holder 
would  have  to  pay  in  the  contingency  speci- 
fied. This  is  indemnity  pure  and  simple, 
and  with  whatever  verbiage  the  contract 
may  he  clothed,  it  does  not  serve-  to  cover 
its  real  purpose,  which  is  one  to  indemnify 
the  holder  against  damage  and  liability  for 
attorney's  expenses  and  costs  of  defense,  in 
the  event  he  is  sued  for  malpractice. 

It  is  faulty  logic  to  say  that  this  is  not  a 
loss,  damage,  or  liability  of  the  contract 
holder,  premising  that  he  does  not  incur  it, 
and  concluding  that  it  is  the  liability  of 
the  Defense  Company.  The  loss,  damage, 
<tr  liabillly  follows  the  mit  for  malprac- 
tice; and,  were  ft  not  for  the  contract  of 
the  Defense  Company,  the  holder  must  bear 
it-  Whose  loss,  damage,  or  liability  would 
it  tlien  bet  That  of  the  person  sued,  of 
course.  It  is  this  very  burden  which  the 
Defense  Company  agrees  to  bear  in  ease  the 
•contin^ncy  of  the  holder  being  sued  hap- 
pens, and  this  Is  insuring  the  bolder  against 
-the  risk  dependent  upon  the  contingency. 
Ixtoking  on  the  other  side,  if  this  be  a  con- 

— guarantying  payment  of  labor  on  goods 
doBtn^ed> 

An  agreement  by  which  a  tailor  under- 
takes to  make  trousers  from  material  furn- 
ished by  his  employer,  which  apecifies  that 
in  consideration  of  a  reduction  of  $1  from 
■every  $100  worth  of  work  done,  the  em- 
ployer should  pay  the  value  of  the  work  put 
upon  the  material  if  it  should  be  damaged 
or  destroyed  by  fire,  has  been  held  to  be  a 
■contract  of  employment,  and  not  one  of  in- 
surance within  the  meaning  of  the  insur- 
ance laws.  Stem  v.  Hosenthal,  71  Misc. 
422,  128  N.  Y.  Supp.  711.  The  court  said: 
"An  analysis  of  the  contract  shows  that  it 
lacks  an  essential  element  to  enable  it  to  be 
treated  as  a  contract  of  insurance.  There 
■can  be  no  contract  of  insurance  unless  there 
be  a  risk  insured  against.  Aa  Lord  Mans- 
fipld  said  in  tbe  early  case  of  Tyrie  v. 
Fletcher,  Cowp.  Pt.  2,  p.  666:  "The  under- 
writer  receives  a  premium  for  running  the 
risk  of  indemnifying  the  insured,  and  what- 
■ever  cause  it  be  owing  to,  if  he  does  not  run 
the  risk,  the  consideration  for  which  the 
premium  or  money  was  put  into  his  hands, 
fails,  and  therefore  he  ought  to  return  it." 
In  the  contract  under  tbe  consideration  the 
-defendants  ran  no  risk.  Tbx^  were  obli- 
gated to  pay  dt  the  plaintiff  for  his  labor 
absolutely  and  nneonditionally.  If  the 
foods  were  not  destroyed,  they  were  bound 
-to  pay  the  plaintiff,  and  if  the  goods  were  de- 
stroyed, they  were  recptired  to  pay  him. 
'While,  as  pledgeora  of  the  goods  left  with 
47  LJLA.(N.6.) 


tract  for  personal  services,  why  limit  the 
amount  of  the  services  to  be  rendered  ii> 
dollars  and  cents?  Attorneys  do  not 
take  contracts  for  defending  parties  sued 
in  that  way.  How  peculiar  it  would  bo 
for  an  attorney  to  say:  "I  will  engage  in 
your  defense  $5,000  worth."  It  would  fol- 
low that  when  the  fund  was  exhausted,  the 
attorney  would  quit,  whether  the  case  wan 
brought  to  a  close  or  not.  The  very  un- 
certainty of  the  amount  to  be  paid  by  the 
Defense  Company  to  meet  tbe  exigency  con- 
tracted against  is  persuasive  that  the  con- 
tract is  not  one  of  hiring,  but  one  rather 
of  indemnity.  And  such  is  our  conclusion. 
See  PbysiciaDs'  Defense  Co.  v.  O'Brien,  100 
Minn.  490.  Ill  K.  W.  896.  The  reasoning 
of  the  court  in  this  case  is  both  cogent  and 
persuasive. 

The  plaintiff  cites  with  confidence  Vre- 
deuburgh  v.  Physicians*  Defense  Co.  126 
111.  App.  509,  and  State  ex  rel.  Physicians' 
Defense  Co.  v.  Laylin,  73  Ohio  St.  90,  76 
N.  E.  667.  While  these  cases  are  squarely 
opposed  to  our  position,  we  are  nnable  to 
adopt  their  reasoning. 

It  follows  that  the  decree  of  the  court 
below  should  be  alBrmed}  and  it  is  so  or- 
dered. 


the  plaintiff,  they  had  an  insurable  interest 
in  tile  goods,  it  is  not  claimed  that  the  de- 
fendants agreed  to  indemnify  anyone  for  ' 
the  loss  of  the  goods.  Indeed,  as  they  were 
themselves  the  owners  of  the  goods,  there 
was  no  one  whom  they  could  indemnify 
against  their  loss.  The  defendants'  obliga- 
tion was  merely  to  pay  the  plaintiff  for  his 
labor,  and  this  labor  was  necessarily  to  bo 
performed  before  tbe  goods  were  destroyed. 
The  defendants*  obligation  was  in  no  sense 
contingent.  If  the  goods  were  not  destroyed, 
they  were  required  to  pay  the  plaintiff  for 
hia  labor  when  the  goods  were  returned  to 
them.  If  the  goods  could  not  be  returned  to 
them  on  account  of  their  destruction  by  fire, 
they  were  also  to  pay  the  plaintiff  for  the 
labor  which  he  had  performed  upon  them  up 
to  that  time.  In  either  event  the  defend- 
ants' obligation  to  pi^  was  absolnte.  In  no 
event  was  the  obligation  of  the  defendants 
to  pay  contingent  upon  any  risk.  Any  ri^ 
the  defendants  ran  related  to  the  goods, 
and  not  to  their  obligation  to  pay  for  the 
labor  of  the  plaintiff.  The  payment  which 
the  defendants  agreed  to  make  was  not  to  be 
made  to  the  person  who  suffered  the  loss. 
The  payment  was  to  be  made  to  the  person 
hired  for  the  services  which  he  had  ren- 
dered. 

As  to  Insurance  covering  aut<»nobile8,  or 
indemnity  against  injury  or  liability  for  in- 
jury caused  therd>7,  see  note  to  Harris  v. 
American  Casualty  Co.  44  LJEl.A.(N.S.)  70. 

J.  T.  W. 
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KANSAS  SUPREBO:  COrRT. 
T.  a  NEWBY,  Appt, 

T. 

J.  J.  NORTON  «t  aL 
and 

EL  DORADO  NATIONAL  BANK,  Appt. 
(—  Kan.  — ,  133  Pae.  890.) 

Marsballnc  —  mortgages  —  personal 

llmblllty  of  olBimant, 

1.  The  owner  of  a  tract  of  land,  who 
gives  a  mortgage  upon  it  and  then  convejB 
it  in  conaideration  of  the  buyer  assuming 
the  mortgage  debt  and  giving  him  a  note 
for  the  rest  of  the  purchase  priee^  secured 

Headnotes  1^  iiAOOV,  J. 

Vote.-^MarahaUng  oaaeto  ptr  benefit  of 
mortffogor. 

For  rule  as  to  inverse  order  of  alienation 
as  affected  hy  assumption  of  mortage  debt, 
Bee  the  note  to  Chancellor  v.  ^well,  39 
L.R.A.(N.S.)  3S9. 

For  duty  of  one  debtor  to  exonerate  the 
other,  as  affecting  the  rule  vhich  denies  the 
right  to  marshal  assets  where  the  funds  are 
not  derived  from  a  common  source,  or  are 
not  in  the  hands  of  a  common  debtor,  see 
the  note  to  Carter  v.  Tanners*  Leather  Co. 
12  L.R.A.(N.S.)  965. 

It  will  be  seen  that  it  is  decided  in  Newbt 
T.  NoBTON  that  the  fact  that  the  mortgagor 
is  a  debtor  does  not  prevent  leeurities  being 
marshaled  in  his  favor. 

The  old  idea  that  securities  would  not  be 
marshaled  at  the  request  of  the  debtor  is 
no  longer  unqualifiedly  true,  if  ever  it  was. 

As  far  as  mortgagors  are  concerned,  the 
statement  that  the  debtor  has  no  right  to 
have  securities  marshaled  is  generally  made 
in  such  a  manner  as  to  suggest  that  the 
mortgagor  is  a  person  not  entitled  to  any 
consideration;  i.  e.,  he  has  given  a  lien  on 
his  proper^,  and  if  he  does  not  ray  the 
debt,  he  is  not  to  be  permitted  to  offer  any 
suggestions  to  the  mortgagee  conoeming  its 
collection. 

But  such  Is  not  at  all  the  view  which 
equity  takes  of  the  mortgagor.  On  the  con- 
trary it  r^ards  him  with  much  considera- 
tion. It  is,  for  example,  a  rule  of  law  that, 
upon  a  mortgage  foreclosure,  the  mortgagee 
is  enUtled  to  no  more  than  the  sale  of  a 
sufficient  amount  of  land  to  pay  his  claim 
and  costs,  whether  the  land  is  described  In 
the  mortgage  in  parcels  or  in  one  piece. 
Wiltsie,  Mortg.  Foreclosure,  §§  673,  674. 
See  also,  to  the  same  effect  under  the 
Louisiana  Code,  Blanchard  v.  Naquin,  116 
La,  806,  41  So.  99.  Thus,  where  the  statute 
provided  that  the  property  mortgaged,  or 
so  much  thereof  as  might  be  necessary  for 
the  satisfaction  of  the  debt  and  costs,  be 
sold,  it  was  held  that  no  more  of  the  mort- 
gaged premises  should  be  sold  than  sufficient 
to  pay  the  debt  and  expenses, — otherwise  a 
sale  would  be  set  aaide.  Thomas  v.  Few- 
47  L.R-A.(N.S.) 


by  a  second  mortgage  on  a  part  of  the  tract, 
is  not  precluded  by  the  fan  that  he  is  per- 
sonally liable  for  the  payment  of  the  first 

mortgage,  from  requiring  a  marshaling  of 
securities,  so  that  the  parcel  of  land  on 
which  be  has  no  lien  shall  be  appropriated 
to  the  payment  of  the  first  mortgage  before 
the  remainder  of  the  tract  is  resorted  to 
for  that  purpose. 

Same  —  sale  under  aliif  le  encumbrance 
—  notice  —  effect. 

2.  In  the  situation  stated  the  right  to  a 
marshaliiw  of  securities  is  not  defeated  hy 
the  sale  of  the  tract  which  is  subject  only 
to  the  first  mortgage,  to  a  purchaser  for 
value,  who  from  the  record  has  notice  of 
both  mortgages  and  of  the  assumption  of 
the  first  mortgage  debt  by  the  maker  of  the 
second  mort^e,  altiiough  such  sale  it 
made  before  such  right  has  been  asserted. 

ster,  95  Md.  446,  52  Atl.  750.  See  also 
Quigley  v.  Beam,  137  Ky.  325,  125  S.  W. 
727.  The  rule  ia  not  an  arbitrary  one,  but 
is  to  be  enforced  in  the  sound  discretion  of 
the  court  when  necessary  to  protect  the 
rights  of  the  debtor,  and  to  insure  the  best 
prices  that  can  be  obtained  for  the  prmperfy. 
Miller  v.  Trudgeon,  16  Okla.  337,  88  Pao. 
623,  8  Ann.  Cas.  739. 

The  question  of  the  marshaling  of  se- 
curities at  the  mortgagor's  request  Is  there- 
fore not  to  be  approached  with  any  precon- 
ceived idea  that  the  mortgagor,  when  he 
makes  a  mortgage,  puts  himself  out  of 
court.  The  true  principle  would  seem'  to 
be  that  securities  will  be  marshaled  in  favor 
of  one  in  whom  there  is  a  substantial  equity 
or  the  superior  equity,  whether  he  be  mort- 
gagor or  junior  creditor  (provided,  of 
course,  in  all  cases  there  be  no  infringe- 
ment of  any  substantial  right  of  the  mort- 
gagee). 

One  of  the  most  frequentlv  cited  casea 
denying  the  right  of  marshaling  to  a 
debtor  is  Rogers  v.  Meyers,  68  111.  92, 
holding  that  where  a  judgment  creditor 
of  the  mortgagor  has  sold  mortgaged 
proper^,  the  mortgagor  cannot  prevent 
the  mortgagee  from  suing  him  at  law, 
nor,  if  he  pays  the  mortgage,  can  he  be  sub- 
rogated to  the  rights  of  the  mortgagee 
against  the  rights  of  the  judgment  creditor, 
who  has  bought  the  mortgaged  prx^erty. 
The  court  said:  "We  do  not  see  that  the 
principle  that  where  a  creditor  has  a  lien 
on  two  funds,  and  another  creditor  has  a 
lien  on  one  of  those  funds,  the  fcmner  will 
be  required  to  satisfy  his  claim  out  of  the 
fund  upon  which  the  other  has  no  lien,  can 
be  applied  in  this  case.  That  is  a  rule 
that  may  be  invoked  as  between  different 
creditors,  but  has,  so  far  as  we  are  aware,, 
never  been  applied  as  between  debtor  and 
creditor." 

It  must  be  confessed  that  cases  are  com- 
paratively rare  where  it  clearly  appeara 
that  securities  were  marshaled  In  favor  of 
a  debtor  against  the  objection  of  the  cred- 
itor. It  would  seem  that  the  preposition 
that  securities  may  be  marshued  at  the 
request  of  tiie  debtw  would  be  supported 
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Same  —  tnsUgaUon  of  owner  —  effect. 

3.  In  that  eituation  the  rights  of  one  who 
has  purchased  the  flrst  mortgage  are  not 
dimioiahed  by  the  fact  that  sucTi  purchase 
was  made  at  the  instance  and  for  the  benefit 
of  tiie  owner  of  the  tract  covered  only  by 
that  mortgage. 

(July  5,  1913.) 

APPEAL  by  plaintiff  and  the  defendant 
bank  from  a  judgment  of  the  District 
Court  for  Butler  County  refusing  to  re- 
quire the  amount  of  a  mortgage  upon  a 
tiact  of  land  to  be  paid  from  a  portion  of 
the  tract,  in  aid  of  the  liens  of  appellants 
upon  the  other  portion.  Modified. 
The  fneta  are  stated  in  the  opinion. 

by  caaes  which  hold  that  where  a  mort- 
gagor has  cfMiTeyed  part  of  the  mortgaged 
proper^  to  one  who  assumes  the  pay- 
ment 01  the  entire  mortgage,  tee  prc^erty 
BO  convened  ought  to  boir  the  entire  mort- 
gage in  ezonoutioQ  of  the  part  retained  by 
the  mortgagor.  But  on  looking  into  the 
cases,  it  will  be  seen  that  most  of  them  sim- 
ply discuss  the  question  as  between  the 
mortgagor  and  his  grantee,  not  discussing 
the  right  of  the  mortgagee  to  object. 

No  other  case  haa  hecm  found  ccmtaining 
the  prerifle  situation  considered  in  Newbt 
T.  Komm,  of  a  sale  by  the  mortgagor  of 
all  the  mortgaged  premises,  he  taking  back 
a  mortgage  on  a  part  of  the  land,  where  the 
question  of  marsnaling  securities  in  favor 
of  the  mortgagor  has  arisen.  But  this 
raises  practically  the  same  question  as  a 
sale  of  part  of  the  premises  with  an  as- 
sumption by  the  grantee  of  the  entire  mort- 
gage. Aa  haa  been  just  said,  the  eases  on 
thia  subject  (see  the  note  to  Chancellor  v. 
Towell.  89  L.R.A.(N.S.)  359)  usually  do 
not  discuss  the  question  as  between  mort- 
gagor and  mortgagee. 

It  was  held  in  Halsey  v.  Reed,  9  Paige, 
440,  that  when,  as  between  mortgagor  and 
his  grantee  of  a  part  of  the  mortg^ed  prem- 
ises, the  latter  has  become  liable  to  pay 
the  whole  mortgage,  upon  foreeloeure  the 

JrropCT  course  is  for  the  mortgagor  to  ask 
or  a  decree  compelling  the  owner  of  the 
mortgage  to  exhaust  first  his  remedy  by  a 
sale  of  the  property  conveyed.  So  it  was 
said,  on  the  authority  of  this  case,  in  Col- 
grove  V.  Tallman,  67  N.  Y.  95,  23  Am.  Rep. 
90,  that  "if  a  mortgagor  conveys  part  of 
the  mortgaged  premises  subject  to  the  whole 
m<vtcage,  the  part  sold  is  first  liable  for 
the  debt,  t.  e.,  it  bectwnes  the  principal 
debtor;  and  the  mortgagee  must  exhaust  it 
before  he  eui  seek  other  property  oi  the 
mortgagor,  who  has  beoune  in  equity  the 
surety." 

In  Waters  v.  Hubbard,  44  Conn.  340, 
where  a  mortgagor  sold  some  of  the  prop- 
erty, the  grairtee  assuming  the  payment  of 
the  entire  mortgage,  and  later  making  a 
mortgage  to  the  original  mortgagee  to  se- 
cure the  same  debt  that  he  had  esuimtid,  it 
47  LJLA.{N.S.) 


Messrs.  V.  P.  Mooney,  E.  B.  Stratford, 
George  J.  Benson,  and  T.  A.  Kramer, 

for  appellants: 

Where  the  conditions  exist  the  junior 
mortgagee  can  have  the  doctrine  of  marshal- 
ing liens  enforced  as  a  matter  of  right,  un- 
less something  has  occurred  which  changes 
the  general  rule. 

Equitable  Mortg,  Co.  v.  Lowe,  53  Ean. 
39,  36  Fac.  829;  Story,  Eq.  Jur.  S  633; 
Burnham  v.  Citizens'  Bank,  55  Kan.  545, 
40  Pac.  912;  1  Jones,  Mortg.  §  875;  19  Am. 
St  Eng.  Enc.  Law,  2d  ed.  p.  1256;  26  Cyc. 
927. 

A  conveyance  of  real  estate  does  not  de- 
feat a  marshaling  of  liens. 

OUver  V.  Wright,  47  Or.  322,  83  Fac. 
870;  Boone  v.  Clark,  129  III.  460,  6  L.R.A. 

was  held  (the  law  in  Connecticut  being Uiat 
the  mortgagee  was  entitled  to  all  the  prop- 
erty until  his  debt  was  paid)  that  the  origi- 
nal mortgagor  could  not  claim  that  his 
mortgage  should  be  collected  first  out  of 
the  property  which  be  had  conveyed,  but 
that  BUcn  a  claim  would  have  been  just  and 
equitable  in  a  jurisdiction  where  the  mort- 
gage was  collected  by  a  sale  of  the  property 
and  an  appropriation  of  the  proceeds  to  the 
parent  ot  the  debt. 

Whne  property  had  been  eonvtyed  to  a 
person  who  assumed  the  payment  oi  a  mort- 
gage, which  mortgage  also  covered  land  re- 
tained  by  the  grantor,  it  was  held,  in  an 
action  by  the  grantor  to  compel  the  fore- 
closure of  this  mortgage  and  to  have  tlic 
property  which  he  had  conveyed  sold  first, 
that  he  was  entitled  to  such  a  decree,  the 
mortgagee  not  objecting.  The  court  stated 
that  under  these  circumstances  it  was  not 
necessary  for  them  to  determine  whether  an 
action  would  lie  to  compel  the  mortgagee 
to  foreclose  his  mortgage.  Mowry  v,  Mowry, 
137  Mich.  277,  100  N.  W.  388. 

It  may  he  noted  that  even  in  Illinois  it 
has  been  held,  where  a  mortgagor  sold  part 
of  the  property  to  a  person  who  assumed 
payment  of  the  entire  mortgage  debt,  that 
upon  foreclosure  of  the  mortgage  the  mort- 
gagor was  entitled  to  have  toe  property 
which  he  had  conveyed  sold  first.  Mead  T. 
Peabody,  183  111.  126,  55  N.  E.  719.  But  It 
does  not  appear  that  there  was  any  objec- 
tion to  this  on  the  part  of  the  mortgagee. 

Mortgages  covering  both  exempt  and  non- 
exonpt  property. 

The  principle  that  a  mortgagor  may  have 
securines  marshaled  in  his  favor  Is  illus- 
trated in  the  cases  of  mortgages  covering 
both  Kempt  and  nonexempt  property.  Per- 
haps the  most  frequent  cases  of  this  kind 
arise  where  the  exempt  property  is  a  home- 
stead, and  here  there  is  a  diiTerence  of  opin- 
ion among  the  courts.  These  homestead 
cases,  while  often  decided  upon  general 
principles,  depend  largely  up<m  the  terms 
of  particular  statutes,  and  are  not  Ineluded 
here. 
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276,  21  K.  E.  860;  19  Am.  &  Eng.  Enc 
Law,  2d  ed.  1260,  1281;  Union  Store  k 
Mach.  Works  v.  Caswell,  48  Kan.  689,  16 
I^R.A.  85,  29  Pac.  1072;  Mulvane  t.  Sedg- 
!oy,  63  Kan.  105,  55  L.R.A.  552,  64  Pac. 
H>38;  1  Story,  Eq.  Jur.  637;  KnowleB  t. 
AVilliama,  68  Kan.  221,  48  Pae.  866;  Vraxier 
V.  Jeakins,  04  Eon.  615,  67  T.,B  A,  576.  08 
Pac.  24. 

Messrs.  Bale,  Amldon,  *  Madalane 
and  C.  li.  Alkmsn,  for  appellee: 

Tlie  doctrine  of  marshaling  securities 
"will  never  be  applied  unless  both  sources 
of  pajmokt  belong  to  a  common  debtor." 

Perry  v.  Elliott,  101  Va.  709,  44  S.  E. 
919. 

The  principle  of  marshaling  assets  is  in> 
'applicable  where,  the  person  seeking  to  ln> 

It  has  been  held  that  a  judgment  creditor 
who  has  bought  up  a  mortgage  upon  both 
exempt  and  nonez^pt  propei^,  in  selling 
under  the  mortgage,  must  sell  the  non- 
exempt  property  first  (Baughn  t.  Allen,  — 
Tex.  CiT.  App.  — ,  68  8.  W.  207 ) ;  and  that 
the  debtor  is  entitled  by  injunction  to  pre- 
vent the  contrary  (Hays  v.  Barlow,  98  Miss. 
487,  54  So.  2,  Ann.  Cas.  1913B,  394). 

In  Miller  v.  McCarty,  47  Minn.  321,  28 
Am.  St.  Rep.  376,  60  N.  W.  235,  the  court 
stated  that,  in  common  with  some  other 
jurisdictions,  it  bad  adopted  the  rule  that 
a  mortgagor  is  entitled  both  as  against 
the  mortgagee  and  subsequent  encum- 
brancers to  require  the  mortgagee  to  col- 
lect his  debt  out  of  the  nonexempt  property, 
if  that  is  sufficient,  but,  in  the  case  itself, 
it  was  held  that  the  debtor  cannot  do  this 
when  he  has  practically  abandoned  the  non< 
exempt  properly  to  the  junior  creditor,  and 
has  permitted  nim  to  go  to  expense  in  re- 
gard thereto. 

In  Frantz  r.  Hanford,  87  Iowa,  469,  54 
N.  W.  474,  where  there  were  two  mort- 
paccs  on  both  exempt  and  nonexempt  prop- 
erty, and  these  mortgages  had  been  ac- 
quired under  the  statute  by  an  attaching 
creditor  who,  obtaining  judgment  and  is- 
Huing  an  execution,  sold  the  nonexempt 
jiropcrtT  and  applied  the  proceeds  first  upon 
the  first  mortgage,  paying  it  off,  secondly 
upon  his  judgment,  it  was  held  that  this 
lie  could  not  properly  do,  as  the  money  ap- 
plied upon  the  judgment  ought  to  have  been 
npplicd  upon  the  second  mortgage,  for 
fitherwiae  uie  exemption  would  have  been 
(iestroved. 

In  Sanders  t.  Phillips,  62  Vt.  831,  20 
Atl.  104,  it  was  held  that  where  a  creditor 
holds  a  mortgage  on  exempt  property,  and 
also  another  unsecured  claim  against  the 
debtor,  and  he  recovers  judgment  upon  the 
unsecured  claim  and  issues  execution  upon 
part  of  the  mortgaged  property,  which  sells 
for  more  than  enough  to  pay  the  mortgage, 
the  mortgage  is  paid  and  discharged,  tliat 
is.  that  the  money  must  be  applied  first  to 
the  payment  of  the  mortgage,  and  that  this 
will  releaae  the  other  mortgaged  pn^rty 
which  is  exempt. 
47  J..lt.A.(N.S.) 


Toke  the  doctrine  (Newby)  is  himaelf  bound 
to  the  creditor  (Hairtronft)  entitled  to  the 
double  security. 

19  Am.  &  Eng.  Enc.  Law,  128C;  1  Story, 
Eq.  Jur.  §  643;  3  Pom.  Eq.  Jur.  §  1414; 
Rogers  v.  Meyers,  68  111.  92;  Boone  v. 
Clark,  129  111.  466,  6  LJLA.  270,  21  N.  E. 
860;  New  York  Co-op.  Bldg.  k  L.  Aeso. 
T.  Brennan,  62  App.  Dir.  610,  70  N.  Y. 
Supp.  916. 

MasoDf  J.,  delivered  the  opinion  <rf  Om 

court: 

T.  C.  Newby  owned  a  farm  containing  520 
acres.  Ha  procured  e  loan  upon  it  for 
$4,600,  exeouUng  to  the  Warrai  Mortgage 
Company  a  mor^iage  and  a  oommlssimi 
mortgage,  which  will  be  spoken  of  as  one  in- 

But  in  Citizen's  Sav.  Bank  v.  Wood.  134 
Iowa.  232,  111  N.  W.  929,  the  court  declined 
to  extend  the  principle  to  a  debtor  whose 
principal  debt  was  as  tenant.  Thus,  it  waa 
held  in  the  case  that  where  a  landlord  has 
a  lien  by  statute  upon  all  the  crops  and 
personal  property,  and  other  creditors  hare 
a  lien  by  mortgage  upon  the  othet  personal 

Eroperty,  the  tenant  cannot  object  if  the 
indlord  stands  aside  and  permits  the  mort- 
gagees to  collect  their  debts  from  the  mort- 
gaged property,  although  this  runlts  in 
the  landlord  being  obliged,  in  (Hder  to  make 
his  debts,  to  sell  all  l£e  crops,  including  a 
part  of  the  crops  which  would  have  been 
exempt  to  the  tenant  from  all  claims  except 
those  of  the  landlord.  The  court,  however, 
said:  "Possibly,  if  the  mortgages  had  cov- 
ered exempt  and  nonexempt  property,  the 
debtor  might  Insist  upon  the  nonexempt 
property  being  first  sold.  Sanders  v.  Phil- 
lips, supra.  See  also  Frantz  v.  Hanford, 
supra." 

Miscellaneous. 

It  may  be  noted  that  in  Whittaker  v. 
Belvidere  Roller  Mill  Co.  55  N.  J.  Eq.  674, 
38  Atl.  288,  it  was  held  that  neither  the 
mortgagor  nor  his  fraudulent  grantee  could 
compel  a  first  mort^gee  to  resort  first  to 
that  tract  upon  which  his  mortgage  and 
that  of  a  subsequent  mortgagee  were  l>oth 
liens,  nor  could  they  deprive  a  second  mort- 
gagee of  hia  equity  to  have  the  assets  ao 
marshaled  that  both  mortgages  might,  if 
possible,  be  paid. 

Reference  may  be  made  here  to  Solicitoru' 
St  General  L.  Ins.  Soc.  T.  Lamb,  2  De  O.  J.  & 
6.  261,  33  L.  J.  Ch.  N.  S.  426.  10  Jur.  N.  S. 
739,  10  L.  T.  N.  S.  792,  12  Week.  Rep.  ft41, 
where  a  life  insurance  policy  declarexl  that 
it  waa  void  unless  it  had  been  assigned  for 
valuable  considerations,  and  the  assured 
borrowed  money  secured  by  the  policy  and 
real  estate  mortgages,  and  committed  sui- 
cide. It  was  held  that  the  company,  having 
paid  the  insurance,  was  not  entitled  to  any 
surplus  from  the  mortgaged  property  over 
the  balance  of  the  debt  B.  B.  B. 
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•tramokk.  Later  he  sold  it  to  J.  J.  Iiaxe7» 
who  iB  the  deed  assnmed  the  parent  of 
the  •zisting  mortgage  on  the  entire  tract, 
and  also  gave  Newl^  a  note  for  $10,100, 
iceored  bj  a  second  mortgage  upon  860 
acres  ot  it.  Maxey  then  sold  the  land  to 
W.  F.  Youngs  who  sold  it  to  J.  J.  Norttm. 
Neither  Tonng  D«r  Norton  became  person- 
ally liable  for  any  part  of  the  morfegi^ 
deb^  but  ead  accepted  a  deed  reciting  that 
the  land  was  snbjeet  to  both  mortgages. 
Norton  sold  to  CharlcB  Bradshaw  the  160 
acres  that  was  not  covered  by  the  second 
tn^tgag«f  the  deed  prfrriding  that  this 
tract  should  be  subject  to  86  per  cent  of 
the  first  mortgage.  Both  mor^ages  being 
ia  default  Newby  began  an  action  for  the 
foTcclosnre  of  that  owned  by  him,  maldi^ 
Charles  Hartnmft,  who  had  purchased  the 
first  mortgi^i  a  party.  A  decree  was  ren- 
dered for  the  foreclosure  of  both  mortga^. 
The  two  tracts,  that  owned  Ij  Norton  and 
tiiat  owned  1^  Bradshaw,  were  ordered  to 
be  sold  separatriy}  64  per  cent  of  the  first 
mortage  debt  to  be  paid  from  the  proceeds 
of  former,  and  the  remidning  36  per 
rent  from  the  proceeds  of  the  latter.  Newby 
nppeab;  his  chief  contention  being  that 
tlie  oitire  proceeds  of  the  tract  on  which 
be  had  no  lien  should  have  been  appropri- 
«ted,  so  far  as  necessary,  to  the  payment 
of  the  first  mortgage,  which  covered  l>oth 
tracts,  before  the  other  was  resorted  to  for 
that  purpose. 

The  i^inciple  which  the  appellant  in- 
vdces  has  been  thus  stated:  "The  equi- 
table remedy  of  marshaling  sceoritics,  with 
tbat  of  marshaling  assets,  depends  upon 
the  principle  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not,  by 
his  election,  disappoint  a  party  having  but 
one  fund.  The  goieral  rule  ia  that  If  one 
rreditOT,  by  virtue  of  a  lien  or  interest,  can 
resmt  to  two  funds,  and  another  to  one  of 
them  onfy  (as,  for  example,  where  a  mort- 
gagee hiM»  a  prior  mortgi^  on  two  par- 
cels of  land,  and  a  snlMeqnent  mortgage 
on  but  one  of  the  parcels  is  given  to  an- 
other), the  former  must  tetk  satisfaeUon 
out  of  that  fund  which  tiie  latter  cannot 
touch.'*  4  Pom.  Gq.  Jur.  3d  ed.  (  1414; 
10  Am.  &  Eng.  Enc.  Law,  1256. 

"The  doctrine  of  marshaling  assets  and 
eeenrities  is  that  where  a  creditor  has  a 
lien  on  two  funds  in  the  huids  of  the  same 
debtor,  and  another  creditor  has  a  lien  on 
one  <d  them  only,  equity,  on  the  applica- 
tion ef  the  latter,  will  compel  the  former 
to  make  his  debt  out  of  that  fund  to  which 
the  latter  cannot  resort"   26  Gye.  927. 

Her«  Hartronft  and  Newby  each  have  a 
pers<nial  daim  against  Uaxey,  who,  the 
assumption  (rf  the  first  mortgage,  became 
direetly  indebted  to  Newliy.  Hartronft's 
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daim  is  secured  by  a  first  lien  cm  the 
tract  owned  Bradshaw  and  also  im  that 
owned  by  Nortim.  Newby*s  dum  is  se- 
cured <mly  a  secimd  lira  on  the  Norton 
tract.  Newlqr  baa  a  right  to  require  that 
Hartronft  shall  look  first  to  tiie  Brad- 
shaw trac^  unless  this  right  is  defeated 
either  (1)  by  the  fact  that  he  ia  per- 
sonally liable  on  the  debt  secured  1^  the 
first  nuvtgage,  or  (2)  by  the  fact  that  tbit 
Bradshaw  tract  ia  no  longer  owned  by 
Max^,  but  has  been  bought  and  paid  for  by 
Bradshaw.  Hartronft  has  no  real  concern 
in  the  matter.  His  security  ia  abundant, 
and  in  any  event  he  can  suffer  no  prejudice 
from  bdi^  required  to  resort  first  to  one 
tract  rather  than  to  the  other.  The  e<m- 
troversy  is  between  Newt^  and  Bradshaw, 
and  tarns  upon  the  question.  Which  has 
the  superior  equity  I 

It  has  been  said  that  a'marshaling  of  se- 
curities cannot  be  required  by  a  "single  cred- 
itor" (that  is,  one  having  a  lien  only  on 
a  single  fund)  who  is  hinuelf  bound  to  the 
"double  creditor"  (the  one  having  a  lien 
oc  both  funds).  IS  Am.  k  Enj^.  Enc.  Law, 
1286,  note  7;  26  Gye.  9S7,  note  46.  In  the 
case  cited  in  each  of  tUe  notes  referred  to. 
Lord  Westbury  said:  "The  doctrine  of  mar- 
shaling is  no  more  than  this:  Tliat  where 
one  person  has  a  clear  right  to  resort  to 
two  funds,  and  another  person  has  a  right 
to  resort  to  one  only  of  these  two  funds,  the 
latter  may  say  that,  as  between  himself 
and  the  double  creditor,  that  double  cred- 
itor shall  be  put  to  odukust  the  security 
upon  which  the  single  creditor  (if  I  .may 
BO  call  him)  has  no  claim.  But  it  would 
be  utterly  impoHsible  to  apply  that  doctrine 
to  a  ease  where  the  single  creditor  is  in 
truth  himsdf  bound  to  the  party  entitled 
to  the  otiier  security."  -  Dolphin  v.  Ayl- 
ward,  L.  B.  4  H.  L.  486,  606.  There,  how- 
ever, the  situatimi  was  such  that  the  "single 
creditor"  had  no  r^ht  to  require  the  debt 
he  owed  to  be  made  out  of  the  property,  as 
appears  from  the  statement:  "Nor  ia  any 
contract  taken  that  the  land  shall  be  the 
primary  .  .  .  fund  for  the  payment  <rf 
these  debts."  Page  504.  The  intimation 
is  dear  that,  if  the  primary  liability  had 
been  against  the  property,  the  fact  tliat 
the  "single  creditor"  was  also  posonaUy 
liable  would  not  have  destroyed  his  right  to 
ask  a  marshaling  of  securities.  **Whm 
land  is  sold  subject  to  a  mortgage,  the  effect, 
as  between  ilte  grantor  and  the  grantee.  Is 
to  make  the  land  the  primary  fimd  for  the 
satisfaction  of  the  encumbrance."  27  Cyc.- 
1843. 

Here  Newby  sold  the  land  to  a  buyer  who 
assumed  the  mortgage  debt.  Tonng  and 
ISweUm  each  took  subject  to  the  mortage. 
While  the  deed  from  Norton  to  Bradshaw 
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purported  to  convey  title  to  the  160  acres 
subject  only  to  36  per  cent  of  the  first  mort- 
gage, this  was  consistent  with  the  theory 
that  Kewbj's  personal  liability  was  second- 
ary to  the  lien  on  the  land.  And  doubtless 
no  arrangement  between  the  grantor  and 
grantee  in  tiiat  instmment  could  re-estab- 
lish the  primary  liability  of  Newby.  He 
therefore  owed  no  duty  to  Bradshaw  to  pay 
the  first  mortgage,  and  his  obligation  to 
to  Hartronft  was  not  fatal  to  his  claim  for 
a  marshaling  of  securities. 

If  proceedings  to  enforce  the  two  mort 
gages  had  been  begun  while  Mazey  still 
owned  the  land,  Newby  would  clearly  have 
had  the  right  to  insist  that  the  tract  on 
which  be  had  no  lien  should  be  first  exhaust- 
ed. To  determine  how  far  his  rights  in  this 
respect  were  affected  by  the  sale  to  Brad- 
shaw  involves  the  consideration  of  a  ques- 
tion concerning  which  there  is  some  conflict 
in  the  authorities.  After  noting  one  aspect 
of  this  conflict,  the  author  of  the  article  on 
"Marshaling  Assets"  in  the  American  and 
English  Encyclopaedia  of  Iaw  continues: 
"Subject  to  the  foregoing  qualiflcations,  it 
may  be  stated  as  a  general  rule  that  the 
right  of  the  junior  creditor  as  against  the 
common  debtor  is  practically  absolute,  and 
consequently  prevails  against  all  those 
claiming  under  the  debtor  by  lien  or  title 
subsequent  in  time.  Generally,  however,  the 
equify  will  not  be  enforced  to  the  prejudice 
of  one  having  an  equal  or  superior  right. 
Subsequent  purchasers  or  encumbrancers, 
with  actual  or  record  notice  of  the  facts 
giving  rise  to  the  equity,  have  no  such  su- 
perior standing,  however,  as  to  enable  them 
to  prevent  the  application  of  the  doctrine." 
10  Am.  &  Eng.  Enc.  Law,  1260,  1261. 

Where  a  condition  has  arisen  under  which 
the  holder  of  a  mortgage  on  a  part  of  a 
tract,  the  whole  of  which  is  covered  by  a 
prior  mortgage,  would  Lave  a  right  to  in- 
voke the  doctrine  of  marshaling  securities 
against  the  first  mortgagee  and  the  com- 
mon debtor,  this  right  continues  against 
anyone  who  acquires  an  interest  in  the 
part  of  the  tract  not  covered  by  the  sec- 
ond mortgage  in  any  of  the  following  ways : 
By  virtue  of  an  attachment  or  judgment 
lien;  by  a  voluntary  or  fraudulent  convey- 
anee;  hy  purchase  with  actual  or  construc- 
tive notice  that  the  second  mortgagee  has 
already  asserted  such  right.  See  context  to 
last  citation,  and  notes.  There  are  cases 
holding  that  the  right  may  be  successfully 
invoked  against  one  who  has  purchased 
and  paid  for  the  tract  which  is  subject  only 
to  the  first  mortgage,  with  notice  from  the 
record  of  the  existence  of  the  second  mort- 
gage; this  is  on  the  theory  that  such  pur- 
chaser has  notice  of  the  facts  which  give 
the  right,  and  that  with  such  notice  he  can 
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acquire  no  mort  advantageous  position  than 
that  occupied  by  his  grantor,  and  there- 
fore that  he  takes  title  subject  to  the  same 
equities.  Conrad  v.  Harrison,  3  Leigh,  532 ; 
Robeson's  Appeal,  117  Pa.  628,  12  AtL  51; 
Boucher  V.  Smith,  9  Grant,  Ch.  (U.  C.) 
347.  The  weight  of  authority,  however, 
seems  to  support  the  contrary  view,  which 
is  elaborated  in  an  opinion  by  Judge  Hor- 
ace H.  Lurton  in  Gilliam  v.  McCormack, 
85  Tenn.  597,  at  page  606.  607,  4  S.  W. 
621,  where  the  prior  decisions  are  carefully 
reviewed.  It  was  there  said:  "The  propo- 
sition contended  for  would  amount  to  this: 
That,  if  at  any  time  the  situation  of  several 
subsequent  mortgagees  is  such  that  as  be- 
tween themselves,  such  a  marshaling  of  se- 
curities could  have  been  invoked,  by  proper 
application  to  a  court  of  equity,  as  would 
result  in  the  satisfaction  of  the  senior  mort- 
gages out  of  a  fund  which  the  junior  mort- 
gagee could  not  reach,  whereby  the  fund 
upon  which  he  could  only  go  should  be  left 
for  his  satisfaction,  that  this  inchoate  equi- 
ty cannot  be  disturbed,  displaced,  or  def  eat- 
eA  by  any  subsequent  alienation  or  mort- 
gage by  the  common  debtor  or  mortgagor. 
This  rule,  if  admitted,  would  result  in  ele- 
vating an  inchoate  equity  to  marshal  assets 
or  securities  to  the  high  plane  of  a  lien. 
Yet  it  would  be  an  encumbrance  or  lien  of. 
which  a  subsequent  mortgagee  would  have 
no  notice  by  record  or  otherwise.  It  would 
clearly  be  in  antagonism  to  our  re^^try 
laws.  ...  It  follows,  therefore,  from 
this  view  of  the  question,  that  the  equity 
to  marshal  assets  is  not  one  which  fastens 
itself  upon  the  situation  at  the  time  the 
successive  securities  are  taken,  but,  on  the 
contrary,  is  one  to  be  determined  at  the 
time  tiie  marshaling  is  invoked.  The  equity 
can  only  become  a  fixed  right  by  ti^ng 
proper  steps  to  have  it  enforced;  and  until 
this  is  done  it  is  subject  to  displacement 
and  defeat  by  subsequently  acquired  liens 
upon  the  funds."  This  reasoning  is  very 
persuasive,  but  if  the  conclusion  is  accept- 
ed it  does  not  necessarily  determim  the 
exact  question  here  involved. 

The  rule  that,  as  between  the  original 
parties,  the  mortgagee  of  a  part  of  a  tract 
may  require  the  holder  of  a  prior  mortgage 
upon  all  of  it  to  proceed  first  against  that 
not  covered  by  the  second  mortgage  is  mani- 
festly fair.  It  does  no  injury  to  one  cred- 
itor, and  confers  a  benefit  on  the  other, 
while  the  common  debtor  cannot  be  heard 
Ui  complain.  Whether  it  should  he  applied 
against  new  parties  depends  upon  their  com- 
parative equities.  26  Cyc  931.  One  who 
acquires  title  through  the  debtor  without 
parting  with  value  (as  a  judgment  cred- 
itor or  a  grantee  in  a  voluntary  eonvey- 
ance)  cannot  thereby  gain  any  superior 
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fttandii^.  Even  ft  purcluuer  for  vafaie  irho 
become!  aaeh  with  notice  of  a  proceeding 
to  enfcvee  the  right  to  have  the  ■ecurities 
marehaled  maai  be  deemed  to  have  acted 
at  hia  peril.  But  it  mij^t  unduly  extend 
thia  merrfy  equitable  right  to  allow  its 
enforcement  against  one  who  has  bought 
and  paid  for  the  singly  mortgaged  land, 
knowing,  to  be  snn^  ot  the  edstenee  of  the 
two  mor^ages,  but  lu^ii^  no  particular 
reason  to  antiupate  that  the  doctrine  of 
marshriiag  securities  will  ever  be  involrad. 
The  present  ease^  however,  is  affected  by  a 
special  feature  of  the  relation  twtween  New- 
by  and  Ma:^.  The  principle  followed  in 
the  Tennessee  case^  with  the  reason  upon 
which  it  is  iHued,  has  been  given  this  ex- 
pression: *^1ie  equity  of  marshaling  arises 
where  the  owner  of  propwty  subject  to  a 
eharge  has  subjected  it,  together  with  an- 
other estate  to  a  paramount  charge,  and  the 
estate  thus  doub^  eharged  is  inadequate  to 
satisfy  both  the  claims.  .  .  .  The  equi- 
ty is  apparently  not  binding  on  the  ddtn's 
alienee  for  value,  notwithstanding  that  he 
may  have  taken  with  notice  of  the  facts, 
ualesa  his  interest  were  acquired  after  the 
institution  of  a  suit.  For,  although  the  or- 
dinary rule  is  that  an  alienee  with  notice 
is  bound  1^  all  the  equities  which  bound 
his  alienor,  yet  there  is  a  distinction  in 
regard  to  this  particular  equity,  because  the 
omission  of  the  creditor  to  take  an  express 
Gollatoal  charge  raises  a  presumption  tliat 
he  meant  to  leave  the  equity  defeasible  and , 
to  eon^ue  the  owner's  power  of  dealing 
with  the  seeond  estate  for  value,  unfettered 
by  his  claim.  It  is  otherwise  if  the  debtor, 
on  creating  the  single  claim  covenants  to 
satisfy  th6  paramount  charge  out  of  the 
other  eatate,  or  fraudulently  conceals  its 
existence.  For  then  a  purchaser  taking 
with  notSee  of  the  covenant  or  concealment 
will  be  bound  the  same  equity  as  the 
debtor  himseU."  Adams,  Eq.  8th  ed.  pp. 
271.  273. 

■  Tb»  general  rule  as  thus  stated  applies 
to  the  ordinary  case  where  the  owner  of 
land  fiiat  mortgages  all  of  it  to  one  cred- 
itor and  then  mortgages  a  part  of  it  to  an- 
other. The  mortgagw  gives  the  eecond 
mortgagee  no  assurance  that  he  will  pay 
the  first  moH^ge,  or  that  the  land  covered 
by  the  second  mor^[age  shall  be  exonerated 
from  liability  upon  the  first.  Equity  does 
not  read  such  an  assurance  into  tlieir  con- 
tract, but  merely  as  a  matter  of  fairness 
requires  the  first  mortgage  to  l>e  paid  out  of 
the  tract  not  covered  by  the  second.  Here, 
however,  Maxey  speciflcally  agreed  that  he 
would  pay  not  merely  the  seeond  mortgage 
debt  but  also  the  first.  He  thereby  bound 
himself  that  the  first  mortgage  should  be 
paid  witliout  recourse  upon  the  tract  mort- 
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gaged  to  THewhyi  in  effect  that  the  otiier 
timet  should  be  first  exhausted,  ^niis  ob- 
ligation, being  essentially  contractual,  could 
not  be  affected  by  the  transfer  of  the  singly 
encumbered  tract.  All  grantees  claiming 
under  Max^  had  notice  from  the  record 
of  his  assumption  of  the  first  mortgage 
debt  (Knowles  v.  Williams,  68  Kan.  221, 
48  Fac.  856),  and 'were  bound  by  the  im- 
plied agreement  to  exonerate  the  singly 
mortgaged  tract  from  liability  ther^or. 

A  very  sindlar  situation  arises  where  sev- 
eral portions  of  a  mortgaged  tract  are  suc- 
eesssively  convqred  to  different  grantees,, 
under  an  actual  or  virtual  agreement  that 
the  grantor  shall  pay  off  the  Uen.  In  that  ' 
ease  the  parcels  conveyed  are  chargeable- 
in  the  inverse  order  of  aUenatim  (19  Am., 
ft  Eng.  Enc.  Law,  1773;  27  Gye.  1307)^ 
and  the  rule  is  held  not  to  be  affected  by  the 
subsequoit  transfer  of  any  of  the  portinift 
sold  (10  Am.  &  Eng.  Enc  Law,  127S).  The 
equity  arising  from  this  situation  is- 
stronger  than  that  ordinarify  requiring  the- 
marshaling  of  securities.  It  realty  'esta 
upon  the  contract.  The  mortgagor  who  con- 
veys a  part  of  the  mortgaged  premises  by- 
warranty  deed  undertakes  Uiat  the  buyer 
shall  be  saved  liarmleBB  from  the  mortgage, 
that  the  tract  retained  shall  bear  the  entire 
burden,  and  that  the  tract  sold  shall  bo 
exonerated.  The  right  to  tlie  enforcemoit 
of  this  understanding  is  essentially  con- 
tractual, and  ought  not  to  be  disturbed  by- 
subsequent  transfers  of  tiie  property.  This- 
distinction  was  noted  in  the  Tennessee  ease,, 
where  it  was  said:  "A  nurko^  distinction 
exists  betwen  the  cases  holding  lands  soltt 
subject  to  the  lien  of  a  vendor,  or  that  of 
a  mortgage  or  judgment,  liable  for  the  dis- 
charge of  such  lien  in  the  inverse  order  of 
alimation.  In  all  such  cases  the  parcels 
were  all  actually  bound  by  a  Ilea  or  en- 
cumbrance, of  which  the  alienees  had  notice,, 
either  actual  or  constructive,  and  not  by  a. 
mere  equity,  such  as  that  to  have  a  mar- 
shaling." Gilliam  V.  McCormack,  8fi  Tenn. 
607,  4  S.  W.  621. 

Indeed,  the  whole  practice  of  charging 
separate  parcels  of  a  mortgaged  tract 
(when  conveyed  sucMssively  to  different 
persons  by  deeds  in  which  the  grantor  nn- 
dortekes  to  pass  a  clear  tittle),  in  the  in- 
verse order  of  alienation,  reste  upon  the- 
theory  that  he  who  buys  one  parcel,  know- 
ing that  another  has  already  been  sold, 
stands  on  no  better  footing  than  his  granter 
and  must  submit  to  his  own  land  being 
appropriated  to  the  payment  of  the  lien 
before  that  previously  deeded  is  rmorted  to. 
This  is  essentially  the  situation  here  pre- 
s«ited.  Hax«y  at  <me  time  owned  the  land, 
all  of  which  was  subject  to  a  first  mort- 
gage.  He  had  ^ven  a  seeond  nw^tgage  to 
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Xewby  on  a  part  of  it,  and  had  specifically 
agreed  with  Newby  to  pay  the  first  mort- 
gage debt.  The  title  which  Bradehaw  lub- 
aequently  acquired,  through  Young  'and 
Norton,  to  the  tract  not  covered  by  the  sec- 
ond mortgage,  was  carved  out  of  Maxey*s 
Interest,  and  vaa  subject  to  the  same  equi- 
ties. If  Maxey  had  deeded  to  Newby  the 
tract  covered  by  the  second  mortgage,  in 
satisfaction  of  the  note  tber^y  secured, 
and  had  then  conveyed  the  rest  of  the 
land  to  Bradsbaw,  directly  or  through  oth- 
ers, Newby'a  equity  would  be  directly  trith- 
1d  the  protection  of  the  rule  regarding  the 
inverse  order  of  alienation.  The  fact  that 
Newby  held  a  mortgage  on  the  parcel  in 
which  he  was  interested,  instead  of  a  deed, 
does  not  lessen  his  claim,  since  the  essential 
element  is  present  of  a  guaranty  by  the 
owner  of  the  land  that  he  shall  be  saved 
harmless  fnnn  tbe  first  mortgage.  That 
this  view  accords  with  the  opinion  in  the 
Tennessee  case  appears  from  what  was  later 
said  by  the  supreme  court  of  that  state: 
"  If  thft  person  who  ought  to  pay  the  debt 
has  convened  different  parcels  of  land  bound 
for  its  psyment,  at  several  times,  to  bona 
flde  porchaaers,  as  between  such  purchas- 
ers, the  lands  are  ehaigeabla  in  Um  in- 
verse order  of  thdr  alienation.'  ...  It 
will  ...  be  seen  that,  though  adopted 
by  the  courts  without  the  aid  of  a  statute, 
yet  it  [the  rule]  has  been  bo  long  estab- 
lished, and  so  uniformly  applied,  that  it 
may  well  be  r^rded  as  a  rule  of  property 
in  this  state.  .  .  .  The  true  foundation 
of  tbe  doctrine  Is  in  the  equities  subsist- 
ing between  tbe  vendor  or  mortgagor  and 
Iiis  grantee  of  a  part  of  the  premises  sub- 
ject to  the  superior  lien.  Wherever  a  por- 
tion of  lands  so  subject  is  conveyed  by  a 
warranty  deed  that  is  properly  registered, 
and  a  portion  is  retained  by  the  grantor,  as 
between  himself  and  his  grantee,  that  part 
retained  becomes  in  equity  a  primary  fond 
for  the  discharge  of  this  superior  lien.  As 
is  well  expressed  by  Mr.  Pomeroy,  in  S 
third  volume,  ci  his  work  on  Equity  Juris- 
pn^enee:  The  fonn  of  tha  deed  shows  that 
the  grantee  not  only  assumed  payment  of 
no  portion  of  the  mortgage  debt,  but  did 
not  buy  his  parcel'  even  subject  to  the 
mortgage;  and  the  entire  burden  was  there- 
fore left  upon  the  portion  of  land  remain- 
ing in  the  ownership  of  the  mortgagor, 
whatever  be  the  rights  of  the  mortgagee  to 
resort  to  either  or  both  of  the  parcels,  it 
is  plainly  the  equitable  duty  of  the  mort- 
^^agor  to  assume  the  whole  debt  and  thus 
to  free  the  grantee's  parcel  from  the  lien. 

.  .  The  doctrine  being  thus  established 
that  the  grantee  obtains  an  equitable  prior- 
47  L.RJl.(N.S.) 


ity  as  against  tbe  mort^Lgoi,  and  the  por- 
tion of  the  premises  left  in  the  mortgagor's 
hands  is  primarily  chargeable  with  the 
whole  mortgage,  the  inference  is  natural, 
if  not  necessary,  that  the  same  burden  fol- 
lows this  portion  when  subsequently  con- 
veyed by  the  mortgagor  to  the  second 
grantee.'"  Meek  v.  Thompson,  B9  Tenn.782, 
786-787,  42  S.  W.  686,  686,  687. 

It  cannot  be  contended  that  Newby,  in 
failing  to  have  Max^s  note  to  him  se- 
cured by  a  mortgage  on  the  entire  farm, 
expressed  a  willingness  that  the  tract  which 
was  afterwards  conveyed  to  Bradahaw 
might  be  disposed  of  by  Maxey  without  any 
regard  to  his  rights.  What  motives  actu- 
ated Newby  and  Maxey  in  making  their 
contract  is  not  a  matter  of  inquiry.  The 
contract  made,  even  when  interpreted  as 
giving  full  force  to  Newby'a  equity  of  mar- 
shaling the  aeenritles,  did  not  plaee  Kaxey 
in  the  same  situation  as  though  he  had 
given  a  mortgage  for  the  $10,TOO  upon  tbe 
entire  620  acres.  He  was  at  liberty  by  pay- 
ing tbe  first  mortgage  to  free  tbe  ISO- 
acre  tract  absolutely  from  all  lien. 

The  auj^tion  is  made  that  the  doctrine 
of  marshaling  securities  was  not  rightfully 
invoked,  because  proof  was  not  made  that 
Newby's  lien  was  insecure.  There  was  suf- 
ficient evidence,  however,  to  that  effect,  and 
In  any  event,  if  Newby's  claim  is  actually 
secure,  the  order  r^^rding  the  marBhaling 
of  securities  can  work  no  prejudice  to  the 
other  parties. 

The  appellant  also  maintains  that  Hart- 
ronft  bought  the  first  mortgage  at  the  in- 
stance of  Bradahaw  to  have  this  mortgage 
handled  in  such  a  manner  as  -  to  be  most 
beneficial  to  his  own  interest  The  claim 
is  made  that  this  arrangement  resulted  in 
Newby's  mortgage  becoming  a  first  Uen. 
No  reason  is  perceived  why  neb  result 
should  follow. 

The  EI  Dorado  National  Bank  has  a 
claim  upon  the  second  mortgage,  and  has 
alio  appealed  from  t^  judgment  but  for 
the  purpose  of  the  questions  here  involved 
its  interests  are  the  same  aa  those  of  New- 
by, and  no  separate  statemmt  oi  them  is 
required. 

The  judgment  of  the  District  Court  is 
modified  so  as  to  require  all  the  proceeds  of 
the  Bradsbaw  tract  to  be  devoted  to  the 
payment  of  the  first  mortgage  before  anf 
part  of  the  proceeds  of  tiie  Norton  tract 
are  applied  to  that  purpose.  The  necessary 
change  of  language  will  be  indicated  in  fh« 
mandate. 

All  the  Justices  c<mcnr* 
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OKtAHOUA  SDPKEMS:  OOtJIlT. 
(DlTlBlon  Tfo.  1.) 

FIDELITY  &  DEPOSIT  COMPANY,  PUT. 
in  Err., 

T. 

WILLIAU  A.  BHEAHAN. 

'(— Okk.  — ,  U8  Pae.  228.) 

Ittanltation  of  actloiiB  — nonrealdence— 
effect. 

1.  The  residence  out  of  the  state  vhich 
BUBpended  the  ranning  of  the  Illinois  stat- 
ute f>f  limitatioDS  in  l£at  state  from  October 
9,  1807,  up  to  and  including  October  6, 1907, 
was  the  fixed  abode  entered  into  with  the 
intentiim  to  remain  permanently,  at  least 
for  a  time,  for  husineaa  or  other  purposes. 

Headnotea  by  Beabp,  0. 

Note.  —  IAmitation  of  actions:  what 
oonaUttUeit  residence  out  of  the  state 
«o<th<n  th0  meanino  of  the  ttatnte, 

Tha  earlier  eases  on  ttda  question  u-e 
gathered  in  note  to  Kerwin  t.  Sabin,  17 
tJRA.  226. 

As  to  mfficiency  of  return  to  state  to 
start  statute  of  limitations  running,  see 
note  in  23  L.R,A.<N.S.)  547. 

As  to  applicability  to  nonresident  of  pro- 
vision suspending  limitation  against  defend- 
ant who  is  out  of  state,  until  his  return, 
see  note  to  26  L3.A.(N.S.)  24. 

As  to  effect  M  mortgagor's  absence  frmn 
state  to  toll  a  statute  of  limitations  as 
against  foreclosure  proceedings  against  his 
grantee,  see  note  in  26  L.R^.(N.S.)  898. 

As  to  applicability  of  tolling  provision 
in  general  statnte  when  defendant  is  absent 
from  state,  to  special  limitations  imposed 
hj  statute  creating  cause  of  action  for 
wrongful  death,  see  note  to  38  L.R.A.(K.S.) 
621. 

As  to  applicability  of  provision  that  time 
during  wnich  defendant  is  a  nonresident 
shall  not  be  oomputed,  to  defendant  who  was 
a  nonresident  when  cause  of  action  accrued, 
see  note  in  34  L.K.A.(N.S.)436. 

The  eases  are  not  uniform  as  to  'what  con- 
stitutes residence  out  of  the  state. 

Besidenee  for  this  purpose  is  not  equiva- 
lent of  domicil,  and  one  may  be  a  non* 
resident  although  his  domlcil  is  within 
the  state.  Johnson  v.  Smith,  43  Mo.  499; 
Rhodes  T.  Fariah,  16  Mo.  App.  430;  Bennett 
V.  Wataon,  21  App.  Div.  409,  47  N.  Y.  Supp. 
699. 

Conversely,  it  has  been  held  that  one  may 
be  a  resident  within  the  state  for  the  pur- 
poses of  the  statute,  altitongh  his  domicil 
Is  out  of  the  state.  Bell  v.  ^mprey,  62  N. 
H.  41. 

Bat  in  Masaaehusetts  a  change  of  domicil 
is  held  to  be  necessary.  Slocum  v.  Riley, 
145  Mass.  870,  14  N.  E.  174;  Whitton  v. 
Wasa,  109  Mass.  40;  Perkins  v.  Davis,  109 
Mass.  239. 

In  Hart  v.  Kip,  148  N.  Y.  306.  42  N.  E. 
712,  the  court  said  that  while  it  may  not 
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Same  —  change  of  domlcU  —  necessity. 

2.  It  is  not  necessary  that  there  should 
be  an  actual  change  of  the  party's  domicil 
in  the  strict  legal  sense  of  that  word, — ^that 
is,  an  abandonment  of  his  domicil  in 
Illinois  and  the  acquisition  of  a  domicil 
elsewhere, — to  bring  him  within  the  mean- 
ing of  the  statute  of  limitations;  but  he 
must  have  acquired  a  fixed  and  permanent 
abode  or  dwelung  place  out  of  that  states  at 
least  for  the  time  oeing. 

Trial— fallvre  of  defense— peremptory 
Instruction. 

3.  Where,  upon  the  issue  of.  limitations, 
the  undisputed  evidence  shows  that  plain* 
tiflf's  cause  of  action  is  not  barred  by  oper- 
ation of  the  statute,  it  is  error  for  the  trial 
court  to  refuse  a  peremptory  instruction 
to  return,  a  verdict  for  the  pUintiff. 

(April  6,  1913.) 

have  been  necessary,  in  order  to  establish 
nonresidence,  to  show  that  defendant  bad 
changed  his  domicil,  the  distinction  between 
domicil  and  residence  had  no  application 
to  the  facts  of  the  case. 

To  constitute  nonresidence,  the  defoidant 
must,  while  absent,  at  least  take  up  his 
tempoTai7  abode  in  some  particular  place 
with  the  intention  of  making  it  his  home 
while  BO  absent,  and  actnally  residing  there. 
Ibid. 

A  settled,  fixed  abode,  and  intention  to 
remain  permanently  at  least  for  a  time,  for 
business  or  other  purposes,  is  essential  in 
order  to  constitute  a  residing  without  the 
state,  within  the  statute.  Farr  v.  Durante 
90  Wis.  341,  63  N.  W.  274. 

In  some  states  absence  for  a  substantial 
period  beyond  reach  of  process  is  regarded 
as  the  test.  This  test,  however,  has  refer- 
ence to  substituted  forms  of  service  by  post- 
ing, leaving  notice  at  residence,  etc,  and  not 
merely  to  personal  service. 

Under  the  influence  of  this  test,  it  has 
been  held  that  nonresidence  suspending  the 
running  of  the  statute  was  shown. 

— ^where  defendant  was  absent  from  the 
state  for  several  ^ears  in  performance  of 
his  duties  as  special  agent  of  the  General 
Land  0£Bce  of  the  United  States,  his  wife 
being  also  absei^t  for  three  years  of  that 
tinu^  though  for  the  purpose  of  caring  for 
her  invalid  married  daughter,  defemlant 
having  retained  no  property  or  business  in 
the  stote,  although  he  intended  to  return 
upon  the  termination  of  his  employment,  and 
did  return  upon  resigning  his  position. 
Hedges  v.  Jones,  63  Iowa,  573,  19  N.  W. 
675; 

— ^where  a  bachelor  who,  while  in  the 
state,  usually  boarded  at  a  hotel  and  had 
no  fibced  home,  was  absent  from  the  state 
for  over  two  years,  there  being  no  place  at 
which  nor  person  with  whom  a  summons 
could  be  left,  so  as  to  impart  legal  notice 
to  him,  although  he  did  not  acquire  a  fixed 
residence  or  domicil  elsewhere.  State  v. 
Furlong,  60  Miss.  839; 

— where  a  debtor  left  the  state  and  was 
ahsent  for  over  three  years,  and  his  family 
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ERBOK  to  the  Canadian  County  Court 
to  review  a  judgment  in  defendant's 
faroT  in  an  action  brought  to  recover  the 
Amount  alleged  to  be  due  on  %  promiuory 
note.  Reversed. 

The  facts  are  stated  in  the  Ctmuniuion- 
er's  opinion. 

Messrs.  Robert  N.  McMlllen  and  John- 
son &  Wfabard,  for  plaintiff  in  error: 

Where  a  cause  of  action  arose  in  another 
atate,  the  statute  of  limitations  does  not 
begin  to  run  agai^nt  it  until  the  debtor  be- 
comes a  resident  uf  Oklahoma. 

Richardson  v.  Mackay,  4  Okla.  337,  46 
Pae.  546;  Keagy  v.  Wellington  Nat.  Bank, 
12  Okla.  35,  69  Pac.  811. 

Defendant  became  a  nonresident  of  lUi- 
iiois  about  January,  1907,  and  became  a 

moved  from  the  homestead  and  resided  with 
«  relative  in  another  countT  during  his  ab- 
-sence,  there  being  no  usual  place  of  abode 
in  the  state  where  process  could  have  been 
left  with  a  member  of  the  family.  Miller 
V.  Tyler,  61  Mo.  401; 

— where  a  commercial  traveler  who  was  a 
bachelor,  and  who  bad  no  fixed  place  of  resi- 
dence or  any  family  with  whom  he  istayed 
apon  whom  service  could  be  made  in  his 
abs«ice,  but  who  stayed  at  hotels  and  board- 
ing places  or  at  a  rented  room  while  in 
the  city,  was  absent  for  long  periods  of 
time  for  over  five  years,  returning  to  the 
state  between  tripe,  and  at  other  times 
when  out  of  employment.  Rhodes  v.  Farish, 
16  Mo.  App.  430; 

— where  the  defendant  was  absent  for  one 
year  immediately  preceding  the  commence- 
ment of  the  suit,  so  that  service  of  process 
could  not  have  been  made  upon  him.  Big- 
mold  V.  Carr,  24  Wash.  413,  64  Poc.  519; 

— where  a  widow  left  the  state  taking  her 
family  with  her,  and  taught  school  at  the 
Aame  place  in  another  state  for  eleven  years, 
iretainine  the  bouse  which  ibe  rented  and 
paying  the  rent  during  her  absence  through- 
out the  vacation  periods,  when  she  returned 
to  her  former  state,  her  visits  being  to  dif- 
ferent places  in  that  state,  and  not  to  the 
farm  which  she  owned  and  claimed  as  her 
home,  the  dwelling  house  thereon  havinz 
been  destroyed  by  fire.  Dignem  v.  Shaft, 
£1  Wash.  412,  22  L.R.A.(N.S.}  996,  98  Pac. 
1113. 

In  State  ex  rel.  Shipman  t.  Allen,  132 
Mo.  App.  98,  111  S.  W.  622,  it  was  held 
that  evidence  tending  to  show  that  the 
■debtor  and  his  family  left  the  state  and  re- 
sided elsewhere  for  about  four  years,  and 
had  no  place  of  abode  within  the  state  where 
service  of  process  could  be  made,  jtistifleit 
submission  of  the  question  of  nonresidencc 
to  the  jury,  although  he  occasionally  re- 
turned to  the  state  lor  the  purpose  of  at- 
tending court  and  looking  after  other  busi- 
ness. 

But  under  the  influence  of  this  test,  it 
has  been  held  that  nonreaidence  suspending 
the  running  of  the  statute  was  not  estab- 
lished, 

A7  L.R.A.(NJS.) 


resident  of  Oklahoma  territory  on  or  about 
that  date. 

Hanson  v.  Graham,  82  CaL  631,  7  L.R.A. 
127,  23  Pac.  66;  Lawson  v.  Adl&rd,  46  Minn. 
243,  48  N.  W.  1019;  Weitkamp  v.  Loehr,  21 
Jones  &  S.  82;  Frost  v.  Briri>in,  19  Wnd. 
11,  32  Am.  Dec.  423;  Barney  v.  Oelrichs,  13S 
U.  S.  529,  34  L.  ed.  1037,  11  Sup.  Ct.  Rep. 
414;  Morgan  v.  Nunes,  64  Miss.  808;  Keller 
V.  Carr,  40  Minn.  428,  42  N.  W.  292;  Kxnne 
r.  Cooper,  4S  ^k.  547;  Fella  t.  Snell.  130 
Ul.  379,  2S  N.  E.  117 ;  Penfleld  t.  Chespeake, 
O.  ft  S.  W.  R.  Co.  134  U.  8.  361,  S3  L.  ed. 
940,  10  Sup.  Ct.  Rep.  566;  Hart  v.  Kip,  74 
Hun,  412.  20  H.  Y.  Supp.  S22;  Bennett 
Watson,  21  App.  Div.  409,  47  K.  Y.  Sapp. 
669. 


• — where  one  was  absent  from  spring  to 
fall  in  Europe,  where  he  had  g<me  with  his 
family  for  his  health,  it  appearing  that  he 
left  his  house  with  all  his  furniture  undis- 
turbed, so  that  service  could  have  been  made 
by  posting,  as  prescribed  by  atatnte.  Dent 
V.  Jones,  50  Miss.  265 ; 

— ^where  a  debtor  Icit  bis  family  on  the 
homestead,  and  was  absent  in  another  state 
for  three  years,  until  his  death,  being  a 
political  refugee  during  the  War,  and  prac- 
tising medicine  during  that  period,  it  ap- 
pearing that  service  of  process  could  have 
been  obtained  so  as  to  authorize  a  personal 
judgment  against  him,  by  service  of  the 
summons  upon  some  member  of  the  family 
on  the  homestead.  Bensley  v.  Haeberle,  Sb 
Mo.  App.  648; 

— where  one  was  absent  in  Italy  for 
eleven  }'ears,  having  left  his  family  in  the 
state  and  conveyed  nis  property  to  a  trus- 
tee for  their  support  until  his  return,  as 
service  of  process  such  as  would  have  au- 
thorized a  personal  judgment  could  have 
been  had  by  leaving  a  copy  of  the  petition 
and  writ  at  the  usual  place  of  abode,  whicli 
was  deemed  to  be  where  the  family  perma- 
nently resided.  Venuci  v.  Cademartori,  59 
Mo.  352; 

— ^where  defendant,  upon  leaving  the 
state,  retained  his  valuable  residence  within 
the  atate,  at  which  his  family  continued  to 
reside,  where  service  of  process  could  be 
made,  and  he  continued  to  act  as  president 
of  a  bank  at  the  same  place,  and  <tften  re- 
turned, although  he  engaged  in  business 
without  the  state  and  established  a  per- 
manent ofilce,  and  there  rented  apartments 
at  a  hotel  by  the  year.  State  v.  Snyder,  182 
Mo.  462,  82  8.  W.  12; 

— where  a  debtor  left  the  state  of  New 
Hampshire  and  resided  in  Sfoasachiuetts 
with  his  family,  but  was  in  New  Hampshire 
most  of  the  time  for  several  yean  at  Tari* 
ouB  places  on  business,  and  had  property  in 
the  latter  state,  as  personal  service  could 
hare  been  had  or  his  property  could  have 
been  attached ;  and  it  was  immaterial  where 
he  had  his  domicil.  Bell  t.  Lamprqr,  62 
\.  H.  41 : 

— where  a  debtor  gave  up  Hi!  houae,  and 
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McHn.  Blake  A  Boja,  for  defendant  in 

Hie  intttition  of  a  person  aa  to  the  place 
<tf  his  residenoe  is  a  qnestion  of  fact  to  be 
determined  by  verdict  of  the  jury  or  flnd- 
ing  ai  the  court,  and  such  determination  ia 
conelnaiTe  npon  appeal,  if  there  is  any  evi- 
dence reasonably  trading  to  support  it. 

Comelison  v.  Bladcwelder,  —  Okla.  — ,  131 
Pae.  701;  Slocum  t.  New  York  L.  Ins.  Co. 
228  U.  8.  364,  67  L.  ed.  879,  33  Sup.  Ct.  Rep. 
S23;  Walker  t.  New  Modeo  ft  8.  P.  R.  Co. 
165  U.  S.  608,  41  L.  ed.  837,  17  Sup.  Ct. 
Rep.  421, 1  Am.  Ntg.  Bep.  768. 

Sharp*  C,  filed  the  following  opinioq: 
The   question   presented   for   our  eon- 
sideration  is  one  of  limitations.    The  note 


hia  wife  went  to  her  father's  home  and  oc- 
cupied tw<!  rooms  which  were  furnished 
with  part  of  her  own  goods,  the  rest  being 
stored  in  the  attic  of  her  father's  house, 
and  he  ragaged  in  business  in  another  state, 
where  he  was  empl<^ed  by  Tarious  parties 
for  a  period  of  six  or  seven  months,  return- 
ing every  few  weeks  to  visit  his  family,  as 
he  had  a  usual  place  of  abode  within  the 
fltate  where  service  of  process  could  have 
been  had  by  leaving  a  copy  of  the  writ  with 
hiawife.   Gray  V.  Fifield,  69  N.  H.  131; 

— where  a  resident  of  the  state  left  his 
family  in  a  rented  house,  and  was  absent  in 
another  state',  working  at  his  trade,  for  a 
number  of  years,  but  corresponded  with  his 
wife  r^nlarly,  and  always  claiiped  New 
Hampshire  as  his  home,  .and  visited  bis 
family  every  year,  as  service  which  would 
support  a  personal  judgment  could  have 
heen  secured  by  leaving  an  attested  copy  of 
the  writ  or  summons  at  the  usual  place  of 
abode.  Qnarles  v.  Bickford,  64  N.  H.  426, 
13  AtL  642; 

— where  a  defendant  who  was  temporarily 
absent  frran  the  state  part  of  the  time  cov- 
ering a  period  of  several  years,  but  who 
maintained  a  home  within  the  state  in 
which  his  wife  and  cliildren  resided  during 
his  absence,  and  service  of  summons  so  as 
to  bind  him  personally  could  have  been  had 
by  leaving  a  copy  at  his  usual  place  of  abode. 
Crowdo'  T.  Hoiphy,  61  Wash.  626,  112  Pae. 
742. 

Other  cases,  without  either  affirming  or 
denying  the  test,  have  held  that  nonresi- 
dence  was  not  established, 

— where  one  was  absent  from  the  state 
on  short  business  trips,  but  with  no  purpose 
or  intention  of  chaining  residence.  Brake 
V.  Stuart,  87  Iowa,  341,  64  N.  W.  223; 

— where  a  married  man  leased  his  home 
in  niiDois,  reserving  one  room  in  which  he 
stored  a  portion  of  his  household  goods,  left 
the  state,  residing  at  Ann  Arbor,  Michigan, 
where  he  studied  law  fonr  years  in  the 
state  nnirersity,  and  lived  with  his  wife 
in  a  rented  house,  which  was  furnished  with 
the  remainder  of  his  household  goods.  The 
court  held  that  he  did  not  acquire  such  a 
permaaent  abode  in  the  state  of  Michigan 
47  L.K^.(NJB.) 


•oed  on  was  ezeeuted  at  Peoria,  Illinois, 
October  6,  18S7,  and  was  payable  one  year 
after  date.  Action  to  recover  judgment 
was  begun  October  7,  1909,  in  the  coanty 
court  of  Canadian  county.  The  defendant 
pleaded  the  Illinois  statute  of  limitations, 
which  provides  that  actions  on  promissory 
notes  ^uill  be  commenced  within  tra  years 
after  the  cause  of  aeti<m  shall  have  accrued. 
The  plaintiff  replied,  setting  up  another 
provision  of  the  Illinois  statute  of  limi- 
tations, which  follows:  '^f,  when  the  cause 
of  action  accrues  against  a  person,  he  is  out 
d  the  state,  the  action  may  he  commenced 
within  the  times  herein  limited,  after  his 
omning  into  or  return  to  the  state;  and  if 
after  the  cause  of  action  accmes,  he  departs 
from  and  resides  out  of  the  state  [then]  the 

aa  to  make  him  a  nonresident  of  Illinois, 
within  the  meaning  of  the  statute.  McClure 
V.  Putnam,  142  111.  App.  497 ; 

— by  mere  absences  as  a  traveler  for 
business  or  pleasure,  averaging  about  fifty 
days  in  each  yeur  for  seven  successive  years, 
without  the  Intention  of  remaining  tewaj, 
followed  in  each  case  1^  a  return  to  the 
state.  Tomes  v.  Barney,  36  Fed.  112;  Hen- 
nequin  v.  Barney,  24  Fed.  580; 

— ^by  mere  absence  as  a  traveler  for  busi- 
ness or  pleasure,  in  Europe,  for  two  and  a 
half  years,  by  one  who  had  a  residence  and 
his  domicil  within  the  state.  Hart  v.  Kip, 
148  N.  Y.  309,  42  N.  E.  712 ; 

— where  a  resident  of  the  state  of  Wis- 
consin retained  his  domicil  in  the  state,  bnt 
was  absent  in  California  three  times  during 
the  period  of  seven  years,  the  absences  ag- 
gregating thirty  months  in  all,  and  being 
for  business  oi:  pleasure,  and  not  such  as 
to  constitute  a  fixed  and  permanent  abode 
there,  even  for  the  time  being.  Farr  v. 
Durant,  90  Wis.  341,  63  N.  W.  274; 

— where  a  widower  without  children  left 
his  homestead  and  went  to  another  state, 
where  he  s^ent  most  of  bis  time  during  a 
period  of  six  years  with  relatives,  and  re- 
turned occasionally  to  his  homestead,  until 
his  death.  Taylor  v.  Thieman,  132  Wis.  38. 
122  Am.  St.  Rep.  943,  111  N.  W.  229. 

In  Bennett  v.  Watson,  21  App,  Dtv.  409, 
47  N.  Y.  Supp.  66S,  where  a  realdent  of  New 
York  gave  up  his  house,  stored  his  furni- 
ture^ and  left  the  state,  and  took  his  family 
■with  him,  and  wrat  to  Florida  and  then 
abroad  for  the  purpose  of  benefiting  the 
health  of  his  son,  and  with  the  int^tion 
of  staying  until  he  accomplished  his  ob- 
ject, and  did  actually  remain  absent  for 
several  years,  until  his  son's  death,  it  was 
held  that  he  was  a  nonresident  oS  the  state 
during  his  absence,  since  he  was  not  a  mere 
traveler,  althoiwh  his  domicil  was  still  in 
the  state  of  New  York. 

Residence  out  of  the  state  is  a  temporary 
abode  where  one  settles  down  with  some . 
business  or  some  other  purpose  which  re- 
quires it,  with  the  intention  of  remaining 
in  that  place  until  such  object  is  aeoom- 
plished.  Ibid. 
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time  of  his  absence  is  no  part  of  the  time 
limited  for  the  commencement  of  the 
action."  Hurd's  Rev.  Stat.  1911,  chap.  83, 
§  18.  The  material  facts  concerning  de- 
fendant's departure  from  the  state  of  Ill- 
inois, and  his  place  of  residence,  vere  not 
disputed,  and  it  is  urged  on  the  part  of  the 
plaintiff  in  error  that  the  court  erred  in 
overruling  the  plaintiff's  request  for  ft  per- 
emptory instruction. 

If,  after  the  cause  of  action  accrued,  the 
defendant  departed  from  the  state  of  Ill- 
inois and  resided  outside  its  hordera  until 
the  date  of  the  institution  of  the  present 
action,  then  we  think  the  contention  sound. 
The  precise  question,  therefore,  necessary 
for  our  determination,  is:  Did  the  defend- 
ant, according  to  the  testimony,  reside  out 
of  the  state  of  Illinois  after  the  accrual  of 
plaintiff's  cause  of  action,  for  it  cannot  be 
denied  that  he  did  depart  therefrom.  The 
testimony  was  that  defendant's  family  re- 
sided at  914  Oakward  boulevard,  Chicago, 
since  May  1,  1906.  That  defendant  was  in 
the  employ  of  the  Iron  Mountain  Bailroad 
Company  as  its  roadmaster  at  Poplar  Bluff, 
Missouri,  from  April  1  to  November  1, 1906, 
and  was  at  bis  home  in  Chicago  frcnn  the 
latter  date  to  December  28th  following,  at- 
tending to  some  personal  affairs.  On  the 
latter  date  he  was  employed  by  the  Rock 
Island  Railroad  Company,  and  a  few  days 
thereafter  was  sent  to  Geary,  Oklahoma,  as 
trainmaster  of  the  Panhandle  division  of 
said  railroad  company,  and  so  continued 
nntil  June  1,  1908,  and  remained  there  un- 
til the  division  officers  were  removed  to  El 
Reno  on  July  1,  1908,  when  'defendant  went 
to  El  Reno,  retaining  his  former  position  as 
trainmaster,  and  which  position  he  held 
until  a  short  time  before  the  trial,  in  the 
month  of  July,  1910,  when  he  moved  to 
Eldon,  Missouri,  at  which  place  he  was 
trainmaster  for  the  same  company.  While 
in  Geary  his  family  occasionally  visited  him 
there.  While  in  Oklahoma  he  did  not  vote 
there  or  in  any  other  state,  but  it 
ms  shown  that  on  August  10,  1907, 
ft  written  petition  was  signed  by  him. 

The  statute  involved  in  these  New  York, 
caaee  was  amended  May  14,  1896,  and  non- 
residence  is  no  longer  required  to  prevent 
the  operation  of  the  statute  in  that  state. 
Hence,  cases  involving  this  later  statute  are 
not  Inpoint  in  this  note. 

In  Ware  v.  Gowen,  111  Mass.  626,  where 
ft  resident  of  the  state  who  was  absent  for 
aeveral  years,  working  under  a  contract 
with  ft  for^gn  government  to  raise  sunken 
sMps,  intended  to  return,  and  did  return, 
upon  the  completion  of  his  contract,  he  hav- 
ing  left  the  children  with  a  relative  in  the 
state  and  having  stored  his  goods  there, 
taking  bis  wife  and  one  child  with  him,  it 
wa*  held  that  there  was  evidence  to  go  to 
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in  which  he  gave  Geary,  Oklalioma, 
as  his  place  of  residence,  and  stated 
that  he  had  resided  there  for  a 
period  of  eight  months.  Much  of  defend- 
fendant's  time  while  in  the  railroad  com- 
pany's employment  was  occupied  with  liis 
duties  extending  over  several  hundred  miles 
of  track,  both  in  and  out  of  the  state;  but 
that  his  ofl9oe  and  headquarters  were  first 
at  Geary,  and  afterwards  at  El  Reno,  is  not 
disputed.  It  does  not  appear  that  defend- 
ant visited  his  family  in  Chicago  from 
January,  1007,  to  the  time  of  tbe  trial  in 
July,  1910. 

Did  the  defendant,  within  the  meaning  of 
the  ^statute,  reside  out  of  the  state  of  Illi- 
nois during  the  period  of  his  absence  there- 
from? It  was  stated  by  defendant  while  on 
the  witness  stand  that  he  resided  in  the 
state  of  Illinois  all  the  time  while  employed 
in  Oklahoma,  hut,  considering  the  testi- 
mony as  a  whole,  it  is  obvious  that  daring 
said  term  of  years  the  defendant  did  not 
live  in  Illinois,  and  that  it  could  only  hare 
been  intended  that  during  said  time  d^end- 
ant  maintained  his  home  or  domieil  in  said 
state.  Construing  the  statute  in  question, 
the  supreme  court  of  Illinois  in  Pells  v. 
Snell,  130  HI.  379,  23  N.  E.  117,  said:  "The 
signification  of  the  word  'reside,'  as  used 
in  the  present  statute,  presents  a  question 
not  altogether  free  from  difficulty.  Numer- 
ous definitions  of  residence  are  to  be  foupd 
in  the  Ifooks,  differing  from  each  other 
mainly  in  respect  to  the  greater  or  leaa  de- 
gree of  permanence  of  the  inhabitancy  or 
abode  which  they  involve.  See  Abbott's 
Law  Diet.,  title.  Reside.  There  seems,  how- 
ever, to  be  ...  a  fixed  and  permanent 
abode  or  dwelling  place,  at  least  for  the 
time  being,  as  contradistinguished  from  a 
mere  temporary  localiiy  of  existence."  The 
court,  after  reviewing  decisions  of  the  su- 
preme court  of  Massachusetts,  Vermont, 
Maine,  and  New  Hampshire,  observed: 
"We  would  not  be  understood  as  adopting 
the  doctrine  9f  the  decisions  above  cited 
to  the  extent  of  holding  that  there  must  be 
an  actual  change  of  the  party's  domlcil,  in 

the  jury  that  diefcndaot  resided  out  of  the 
state. 

In  Coleman  v.  Territory,  6  Okla.  201.  47 
Fac.  1070,  it  was  held  that  a  defendant  wlio 
sought  to  establish  that  he  was  "an  inhabi- 
tant or  usually  resident  within  the  terri- 
tory/' within  tbe  meanine  of  the  statute, 
must  show  that  he  had  a  nod,  permanent, 
and  established  home  where  his  personal 
presence  might  reasonably  be  known,  and 
that  one  who  returned  to  the  territory,  and 
resided  at  different  places  for  the  purpose 
of  concealing  himself,  was  not  an  inhabitant 
or  usually  resident  within  the  territory,  so 
as  to  enable  him  to  claim  the  benefit  of  the 
running  of  the  statute.  A.  H,  N. 
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the  Btrict  l^^l  sense  of  tluit  word,  that  is, 
an  abandonment  of  his  domicU  in  this  state 
and  the  acquisition  of  a  domicil  elsewhere, 
to  bring  him  witiiin  the  meaning  of  our 
statute  of  limitations;  all  we  intend  to  hold 
being  that  he  miist  acquire  a  fixed  and 
permanent  abode  or  dwelling  place  out  of 
this  state,  at  least  for  the  time  being." 

Aa  was  observed  by  the  Supreme  Court  of 
the  United  States  in  Barney  v.  Oelricha, 
138  U.  S.  629,  34  L.  ed.  1037,  11  Sup.  Ct. 
Rep.  414,  in  construing  the  words  "to  re- 
side out  of  the  state,"  in  §  100  of  the  New 
York  Code  of  1849:  "We  hold  that  the 
residence  out  of  the  state  which  operated  to 
suspend  the  running  of  the  statute  under 
S  100  as  originally  framed  was  a  fixed 
abode  entered  upon  with  the  intention  to 
remain  permanently,  at  least  for  a  time,  for 
business  or  other  purposes,  and,  aa  there 
was  no  eridence  tending  to  establish  such  a 
state  of  fact  here,  the  judgment  must  be 
reversed.  The  same  conclusion  has  been 
reached  In  effect  by  many  of  the  -state 
courts,  and  reference  to  decisions  in  Massa- 
chusetts, Maine,  Vermont,  and  New  Hamp- 
shire will  be  found  in  tfie  well-considered 
opinion  of  the  supreme  court  of  Illioois  in 
Pells  r.  Snell,  130  111.  379,  23  N.  E.  117, 
where  the  terms  of  the  statute  were  nearly 
identical  with  those  of  that  of  New  York, 
and  the  court  approved  t]ie  definition  of 
'residence*  aA  given  in  Be  Wrigley,  8 
Wend.  134,  Frost  v.  Brisbin,  19  Wend.  11, 
32  Am.  Dec.  423,  and  Boardman  v.  House, 
18  Wend.  612."  The  latter  case  reviews  the 
former  decisions  of  that  court  in  Penfield 
V  Chesapeake,  O.  k  S.  W.  R.  Co.  134  U.  S. 
351,  33  L.  ed.  940,  10  Sup.  Ct.  Rep.  566, 
and  a  large  part  of  the  early  decisions  of 
the  appellate  courts  of  New  York,  including 
the  leading  case  of  Frost  v.  Brisbin,  19 
Wend,  11,  32  Am.  Dec.  423,  and  points  out 
with  great  clearness  the  difference  between 
the  meaning  of  the  words  "residence," 
"domicil,"  and  "inhabitancy."  In  quoting 
from  Burroughs  v.  Bloomer,  6  Dcnio,  532, 
.135,  it  was  said:  "The  expressions  'and 
reside  out  of  the  state,'  and  'the  time  of  his 
absence'  have  the  same  meaning;  they  are 
correlatire  expressions.  So  that,  while  the 
defendant  in  this  caae  resided  out  of,  fae  was 
absent  from,  the  state." 

Tha  eomwrse  then  should  apply  Ime,  un- 
der the  facta  proven  j  for,  if  the  defendant 
had  departed  from,  lie  was  not  an  actual 
resideiit  ot,  the  state  of  Illinois.  A  mere 
transient  ^It  of  a  perscm  for  a  time  at  a 
plaee  does  not  make  him  a  resident  vhile 
there;  something  more  is  neeeasaiy  to  en- 
title him  to  that  character.  There  must  be 
a  settle^  fixed  abode,  an  Intention- to  re- 
main permanently,  at  tout  for  a  time,  for 
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business  or  other  purposes,  to  constitute  a 
residence  within  the  legal  meaning  of  that 
term.  A  person  may  be  a  resident  of  one 
state,  and  have  his  domicil  in  another.  He 
can  have  two  or  more  places  of  residence, 
but  only  one  domicil.  Residence  is  an  act; 
domicil  is  an  act  coupled  with  an  intent. 
Keller  v.  Carr,  40  Minn.  428,  42  N.  W.  292; 
Long  T.  Ryan,  30  Gratt.  718.  Obviously 
the  defendant  lived  in  first  the  territory, 
afterwards  the  state,  of  Oklahoma  for  a 
period '  of  over  three  years.  That  was  the 
place  of  his  actual  residence,  as  dis- 
tinguished from  his  domicil,  and  it  is  this 
character  of  residence  that  the  statute  con- 
templates. The  defendant  had  a  settled, 
fixed  abode,  while  in  the  discharge  of  his 
services  to  his  employer.  His  employment 
was  continuous  for  a  period  of  over  three 
years,  and  it  matters  not  that  he  did  not 
vote  in  the  state  or  elsewhere,  or  that  he 
took  no  part  in  local  affairs,  as  a  failure  to 
discharge  fully  all  of  the  privileges  and 
duties  of  a  citizen  does  not  of  itself  de- 
termine the  question  of  one's  resident; 
Where  a  man's  family  resides  is  not  neces- 
sarily the  place  of  his  residence.  Frost  v. 
Brisbin,  and  Penfield  v,  Chesapeake,  0.  &  S. 
W.  R.  Co.  supra;  Forbes  v.  Thomas,  22 
Neb.  541,  36  N.  W.  411;  Krone  v.  Cooper, 
4.1  Ark.  547;  Amsbaugh  v.  Exchange  Bank, 
33  Kan.  100,  6  Pac.  384.  To  our  minds  the 
statute  contemplated  actual  residence  out 
of  the  state,  uid  it  being  shown,  and  not  de- 
nied, that  the  defendant  did  reside  for  a 
period  of  over  three  years  in  what  is  now 
this  state,  and  while  here  ocenpied  a  perma- 
nent position,  he  therefore  had  departed 
from  and  resided  out  of  the  state  of  Illi- 
nois, Johnson  v.  Smith,  43  Mo.  499;  Huss 
V.  Central  R.  &  Bkg.  Co.  66  Ala.  472;  Han- 
over Nat.  Bank  v.  Stebbins,  69  Hun,  308,  23 
N.  Y.  Supp.  529;  Hart  v.  Kip,  74  Hun,  412, 
26  N.  Y.  Supp.  622;  Re  Austen,  13  App. 
DiT.  247,  42  N.  Y.  Supp.  1097;  Bennett  v. 
Watson,  21  App.  Div.  409,  47  N.  Y.  Supp. 
569;  Weitkamp  v.  Loehr,  21  Jones  AS.  79; 
De  Meli  t.  De  Meli,  120  N.  Y.  485,  17  Am. 
St.  Rep.  652,  24  N.  E.  996;  Hanson  v. 
Graham,  82  Cal.  631,  7  LJI.A.  127.  23  Pac, 
56 ;  Morgan  v.  Nuces,  64  Miss.  308 ;  Lawson 
T.  Adlard,  46  Minn.  S43,  4S  N.  W.  1019. 

From  the  undisputed  eridence,  the  plain- 
tiff's eanse  of  action  vaa  not  barred  by 
limitation,  and  the  amount  to  which  it  was 
entitled  to  recoTcr,  if  at  aU,  not  being  con- 
troverted. It  was  error  for  the  trial  court 
not  to  grant  the  plaintiff's  request  for  a 
peremptory  instruction  to  return  a  verdict 
for  the  plaintiff. 

The  judgment  should  be  reversed  and  the 
eanse  remanded,  with  Instructions  to  the 
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trial  court  to  render  judgment  lor  the 
plaintiff. 

Per  Gnrlam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  June  20, 
1913. 


OKLAHOMA  SUPREMB  COVBT. 
(DiTlsion  No.  1.) 

W.  A.  HORTON,  Plff.  in  Err^ 

M.  M.  EARLY. 

Okla.  ■—,  184  Pac.  436.) 

Jnstloe  of  peace  —  appeal  —  amend- 
ment ot  pleadings. 

1.  The  right  to  file  amended  pleadings 
in  the  county  court,  on  appeal  from  a  jus- 
tice of  the  peace  court,  depends  upon  wheth- 
er it  is  in  furtherance  of  justice  to  permit 
them  to  be  died,  and  it  to  be  determined 
hy  that  court  in  the  exercise  of  a  sound 
judicial  discretion. 

Appeal  —  amendin«at  of  pleadings  — 
error. 

2.  Where  damages  are  sought  to  be  re- 
covered, and  the  only  amendment  made  is 
to  increase  the  amount  or  to  add  a  new 
element  of  damages,  and  no  objection  to 
such  amendment  is  made  other  than  to  ob- 
ject to  answers  to  questions  propounded  to 
witnesses  durii^  the  trial,  no  available  er- 
ror is  presented  on  appeal. 

Principal    and    agent  —  antliority  of 
agent. 

3.  The  apparent  authority  of  an  agent  is 
to  be  gathered  from  all  the  facts  and  cir- 
cumstances in  evidence,  and  Is  a  question  of 
fact  for  the  jury. 

Landlord  and  tenant  —  implied  war- 
ranty of  fitness. 

4.  In  the  lease  of  a  building  for  mercan- 
tile purposes,  there  is  no  implied  warranty 
that  it  is  suitable  or  properly  adapted  for 
the  uses  to  which  it  is  applied,  nor  that  it 
fihall  continue  to  be  suitable  for  the  lessee's 
use  or  business,  or  safe  from  exposure  to 
danger  from  the  elements. 

Same  —  negligent  repairs  —  liability. 

5.  A  lessor  who,  in  the  absence  of  a  stipu- 
lation to  repair,  nevertheless,  at  the  request 
of  the  lessee,  gratuitously  authorizes  re- 

Headnotes  by  Shabp,  0. 

Note.  —  The  general  question  as  to  wheth- 
er there  is  an  implied  covenant  as  to  the 
fitness  of  the  premises  for  the  purposes  for 
which  th^  are  leased  is  considered  In  the 
note  to  Clifton  v.  Montague,  S3  LR.A.  449 ; 
and  especially  with  reference  to  the  land- 
lord's liability  for  Injury  to  tenant  from  de- 
fects in  the  premises  in  the  notes  to  Hines 
V.  Willcoz,  34  L.R.A.  824,  and,  covering  thv 
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pain  to  be  made  upon  the  leased  premises, 
but  does  so  in  such  a  negligent  and  unskil- 
ful manner  that  damages  tnor^rom  result 
to  the  tenant^  is  liable  to  the  latter  for  such 
loss  and  damage. 

Appeal  —  error  in  instructions  —  cor- 
rect verdict. 

6.  Where  it  i^pears  from  the  evidence 
that  a  verdict  is  so  clearly  right  that,  had 
it  been  different,  the  courts  should  have  set 
it  aside,  such  verdict  will  not  be  disturbed 
merely  for  the  reason  l^at  tiiere  is  error 
found  in  the  instructions. 

(August  6,  1913.) 

fj^RROB  to  the  Bryan  Couoty  Court  to 
^review  a  judgment  in  defendant's  favor 
in  an  action  brought  to  recover  rent  of  a 
store  building  allied  to  be  due  and  on- 
paid.  Affirmed. 

The  facts  are  stated  In  the  Commissimi- 
er's  opinion. 

Messrs.  W.  H.  Rltchey  and  Phillips  * 
Fowler  for  plaintiff  in  error. 

Messrs.  Deck  A  Eltlnff,  for  defendant  in 
error: 

There  was  elthor  an  express  or  implied 
agency. 
31  Cye.  1216,  1217. 

Under  the  rules  of  pleading  and  amend- 
ment, it  was  not  an  abuse  of  discretion  on 
the  part  of  the  trial  court  to  permit  the  de- 
fendant to  amend. 

Pinson  v.  Prentise,  8  Okla.  143,  66  Pac. 
1049;  Simon  v.  Aubrey,  3  Ind.  Terr.  680, 
64  S.  W.  07S;  Vul  Alstyne  v.  Morrison,  33 
Tex.  Civ.  App.  670,  77  S.  W.  866. 

Sliarp,  C,  filed  the  following  opinion: 
This  ease  originated  in  a  justice  court 
in  Bryan  county.  Plaintiff,  in  his  bill  of 
particulars,  sought  to  recover  judgment  for 
$25  for  the  rent  of  a  store  building  in  the 
city  of  Durant  for "  the  month  of  April, 
1910.  Defendant  filed  a  written  answer, 
claiming  damages'  to  her  stock  of  goods 
by  reason  of  the  fact  that  the  roof  of  the 
store  building  leaked,  and  that,  in  conse- 
quence thereof,  ber  stock  of  goods  was  dam- 
aged in  the  sum  of  $50.  A  trial  being  had, 
the  defendant  prevailed,  whereupon  plain- 
tiff appealed  to  the  county  court,  and  filed 
therein  a  motion  to  require  defendant  to 
make  more  definite  and  certain  the  all^a- 
tions  of  her  answer  in  reference  to  dam- 
ages.  An  amended  answer  was  filed  in  the 

?:eneral  subject  of  the  liability  of  the  land- 
ord  for  injury  to  the  tenant  from  defects 
in  the  premises,  Walsh  v.  Schmidt,  34 
L.R.A.(N.S.)  798.  See  cases  cited  at  page 
806  of  the  later  note,  as  to  the  liabtli^  of 
the  landlord  for  injury  to  the  tenant  from 
the  '  negligent  and  unskilful  manner  in 
which  repairs  are  made  by  the  landltHrd. 
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•ooBly  court  on  llibTeh  2,  1911,  in  which  it 
appwn  that  the  defeiu^nt  attempted  to 
comply  with  Out  order  the  court  in  the 
partteular  mentioned,  but  in  wideh  amend- 
ed aniwer  she  sought  to  recover  damages 
of  plaintiff  on  aeeonnt  of  loss  sustained  by 
reason  of  the  leaky  roof,  in  the  sum  of 
4116.  No  objection  to  the  filing  of  the 
amended  answer  was  made  by  motion  to 
strike  or  otherwise.  Issue  was  joined  there 
on  by  written  reply,  and  the  case  went  to 
trial  in  the  counfy  court  upon  the  issues 
as  amended  in  that  court. 

The  only  objection  urged  in  regard  to  the 
amendment  was  during  the  examination  of 
defendant,  when  she  was  asked  the  follow- 
ing questions: 

Q.  At  this  time  what  was  the  condition 
of  the  fiooT  on  the  inside  1 

A.  Water  standing  all  over  it  and  over 
my  rubbers. 

Q.  What  effect  did  that  have  on  ^ur 
trade t  (Objection.) 

Q.  That  is,  could  you  carry  on  your 
trade? 

A.  Nc^  sir.  (Objeetion.) 

It  will  be  noted  that  in  neither  Instance 
was  any  objection  made  until  the  witness 
had  answered  the  question.  It  is  a  familiar 
mle  of  law  that,  althongh  the  question  pro- 
pounded to  a  witness  be  objectionable,  op- 
posing counsel  cannot  comphin  of  the  pre- 
judicial effect  thereof,  where  no  objection 
was  made  until  after  the  answer  was  given, 
and  where  no  request  waa  made  to  exclude 
the  testimony  from  the  consideration  of  the 
jury.  The  qnestitm  is  one  that  has  recent- 
ly been  before  this  court  in  St.  Louis  ft  S. 
P.  S.  Co.  T.  Davis,  —  Okla.  — ,  132  Pac. 
337,  when  nnmerous  auOiorities  are  cited 
in  support  <d  the  mle  announced. 

The  ri^t  to  file  amendatory  pleadings 
in  the  connty  court,  where  permitted 
the  court  in  fnrtberanoe  of  justice^  is  ex- 
pressly authorized  by  S  6467,  Rev.  Laws 
1910.  The  question  of  the  right  to  file 
amended  pleadings  or  new  pleadings  is  one 
that  must  rest  largely  in  the  sound  discre- 
tion of  the  trial  court.  While  on  appeal 
a  new  cause  of  action  should  not  be  per- 
mitted to  be  introduced  by  amendment  to 
the  pleadings,  yet  as  the  case  is  to  be  tried 
novo  in  the  county  court,  and  as  the 
statute  expressly  authorises  the  filing  of 
amended  or  new  pleadings,  amendments, 
where  properly  confined  waA  made  in  fur- 
therance of  justioe,  will  not  form  sufficient 
ground  tor  reversal,  at  least  where  the  only 
idtjection  urged  arbea  during  the  trial  by 
objectian  made  after  answer  to  questions 
prapminded  to  the  witnesso. 

Where  flie  only  change  effected  is  to  in- 
enase  the  amount  of  images,  or  to  add 
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an  eiranent  of  damage,  and  where  the  origi- 
nal cause  of  action  remains  tiie  same,  we 
cannot  say  the  trial  court  abused  its  dis- 
cretion in  permitting  the  amendment.  St. 
Louis  &  S.  F.  B.  Co.  t.  Steele,  —  Okla.  — s 
133  Pac.  209;  Stevens  v.  Perrier,  12  Kaa. 
297;  Robbms  t.  Sackett,  23  Kan.  302; 
Kansas  City,  Ft.  S.  ft  O.  R.  Co.  v.  Hays, 
26  Kan.  193;  24  Cye.  727  et  seq. 

It  is  next  urged  that  the  plaintiff  agent, 
Downing,  was  without  authority  in  the 
premises,  except  to  collect  and  receipt  for 
the  rents  on  the  building  occupied  by  de- 
fendant. The  question  of  agency  was  one 
of  fact  to  be  gatbmd  from  all  the  facts 
and  circumstances  in  evidence.  lUeker  Nat. 
Bank  t.  Stonc^  21  Okla.  833,  07  Pae.  677; 
Minneapolis  liireshing  Maoh.  Co.  t.  Hum- 
phrey, 27  Okla.  694,  117  Pac.  203;  Port 
Huron  Engine  ft  Thresher  Co.  't.  Ball,  80 
Okla.  11,  118  Pac.  393;  Alien  t.  iCenyoo, 
SO  Okla.  536,  119  Pac.  960;  Midhuid  SaT. 
ft  Loan  Co.  v.  Sutton,  30  Okla.  448, 120  Fao. 
1007;  Yukon  Milk  ft  Grain  Co.  t.  Imperial 
Roller  Mills  Co.  34  OUa.  817,  127  Pac 
422;  Kelley  V.  Wood.  32  Okla.  106,  120  Pae. 
1110.  At  the  time  in  question  the  plaintiff 
was  in  Mexico,  Defendant  made  complaint 
to  Colonel  Downing  about  the  condition  of 
the  roof.  The  eomplaint  Downing  communi- 
cated to  the  plaintiff,  who  answered,  stat- 
ing that  he'  would  be  hack  home  soon,  and 
authorizing  Downing  to  arrange  the  matter 
the  best  he  could.  An  attempt  was  made  to 
repair  the  roof,  and  the  cost  thereof  was 
afterwards  authorized  by  plaintiff  to  be 
deducted  from  the  rents.  So  that,  regard- 
less of  any  express  authority  from  the  plain- 
tiff to  bis  agent,  the  evidence  shows  a  ratifi- 
cation Of  the  agent's  acts.  The  fact  that 
plaintiff  instructed  his  agoit  to  do  the  best 
he  could  toward  a  settlement  of  his  ten- 
ant's complaint  would  alone  be  a  sufficient 
authorization  to  the  agent  to  exercise  his 
judgment  concerning  the  particular  act  in 
question,  and  when  the  agent  did  act,  and 
his  action  was  ratified  uid  approved  1^  the 
principal,  by  directing  payment  of  the  cost 
of  repair,  no  room  for  question  as  to  the 
liability  of  the  principal  can  exist. 

It  is  urged  that  the  court  erred  In  in- 
structing the  jury  as  set  out  in  instruction 
number  9.  The  instruction  is  open  to  the 
objection  urged  against  it,  as  it  is  a  veil* 
recognized  principle  of  law  that,  in  the  aln 
senca  of  a  statute  or  agreement,  there  is  no 
implied  warranty  that  leased  premises  are 
suitable  for  the  purposes  for  which  they  are 
demised,  or  that  the  lessor  will  keep  the 
prop«ty  in  repair.  Hanley  v.  Banks,  6 
Okla.  79,  51  Pac.  664;  Davidson  t.  Fischer. 
11  Colo.  583,  19  Pac.  652,  7  Am.  St.  Rep. 
267,  and  note:  Petz  v.  Voigbt  Brewery  Co. 
116  Mich.  418,  74  N.  W.  651,  72  Am.  St. 
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Rep.  631,  uid  note;  Minneapolis  Co-op.  Co. 
V.  Williamson,  51  Minn.  53,  52  N.  W.  986, 
88  Am,  St.  Rep.  473,  and  note;  Gregor  v. 
Cady.  82  Me.  131.  17  Am.  St.  Rep.  466,  19 
Atl.  108;  Ward  t.  Fagin,  101  Mo.  669,  14 
B.  W.  738,  10  L.R.A.  147,  20  Am.  St.  Rep. 
650,  and  note;  Landt  r.  Schneider,  31  Mont. 
15,  77  Pac.  307;  Hinea  t.  Willcox,  98  Tenn. 
148,  33  S.  W.  914,  34  L.RJL  824,  and  note, 
64  Am.  St.  Rep.  823.  The  building  being 
one  used  for  busineBB  or  mercantile  purpoaea 
(§  3813,  Rev.  Laws  1910)  can  have  no  ap- 
plication. Tucker  t.  Bennett,  16  Okla.  187, 
81  Pac.  423;  Edmlson  t.  Asleaen,  4  Dak. 
145,  27  N.  W.  82;  Landt  v.  Schneider,  31 
Mont.  15,  77  Pac.  307;  1  Tiffany,  Land.  & 
T.  p.  678.  While  the  giving  of  the  instruc- 
tion was  erroneous,  it  does  not  necessarily 
follow,  for  that  reason  alone,  the  judgment 
of  the  trial  court  should  be  reversed,  for, 
where  it  appears  from  the  evidence  that  the 
verdict  is  so  clearly  right  that,  had  it  been 
different,  the  court  should  have  it  aet  aside, 
such  verdict  will  not  be  disturbed  merely 
on  account  of  the  fact  that  some  one  of  the 
instructions  given  misstated  the  law.  It  is 
said  in  Hughes  on  Instructions  to  Juries, 
§  243 :  "So,  where  the  evidence  standing  un- 
contradicted is  aufficieot  to  sustain  the  ver- 
dict rendered,  error  in  the  giving  of  instruc- 
tions will  be  regarded  as  harmless.  Thus, 
where  the  plaintiff's  cause  of  action  is  clear- 
ly established  by  the  admissions  of  the  de- 
fendant, there  can  be  no  ground  for  com- 
plaint in  the  giving  or  refusing  instructions, 
even  though  they  are  erroneous."  While  we 
do  not  attempt  to  defend  the  instruction 
complained  of,  yet  under  the  evidence,  it  is 
manifest  that  the  jury  reached  a  correct 
conclusion  in  finding  for  the  defendant,  the 
amount  of  the  verdict  not  being  complained 
of.  Shawnee  Nat.  Bank  v.  Woot^n  &  Fotta, 
24  Okla.  426,  103  Pac.  714;  Mitchell  v.  Al- 
ius State  Bank,  32  Okla,  628,  122  Pac.  666. 

Notwithstanding  that  plaintiff  was  not 
l^lly  bound  to  repair  the  roof,  yet,  hav- 
ing undertaken  so  to  do,  he  is  liable  for 
the  damage  austained  on  account  of  a  fail- 
ure to  make  said  repairs  in  a  proper  and 
skilful  manner.  The  principle  that  governs 
in  such  cases  being  that,  although  the  land- 
lord is  not  bound  to  repair  in  the  absence 
of  an  express  covenant  to  repair,  where  no 
controlling  statute  interferes,  and  though 
his  promise  to  repair,  made  subsequent  to 
the  execution  of  the  lease,  is  without  con- 
sideration, and  hence  is  unenforceable,  yet, 
if  he  shall  voluntarily  and  gratuitously  un- 
dertake, during  the  term,  to  repair  the  de- 
mised premises,  he  is  bound  in  so  doing  to 
use  ordinary  care  and  diligence.  He  may  be 
held  responsible  for  his  negligence  or  lock 
of  care  and  skill,  or  the  negligence  of  hia 
servants,  or  those  employed  by  him  in  do- 
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ing  what,  in  the  first  instance,  he  was  not 
bound  to  do.  The  distinction  is  made  by 
the  authorities  between  nonfeasance  and 
misfeasance  of  the  landlord.  In  other 
words,  the  law  distinguishes  between  the 
failure  or  refusal  of  the  'landlord  to  do  what 
he  has  not  promised  to  do,  or  is  not  legally 
bound  to  do,  and  hia  doing  it  in  a  n^ligent 
manner.  But  if  the  landlord  voluntarily 
repairs  and  actually  enters  upon  the  carry- 
ing  out  of  his  sch^ne  of  repair,  he  will  be 
responsible  for  the  want  of  due  care  in  the 
execution  of  the  work,  upon  the  principle 
of  liability  for  negligence,  without  refer- 
enoe  to  any  question  of  implied  contract  to 
repair,  or  implied  consideration.  Mann  v. 
Fuller,  63  Kan.  664,  66  Pac.  627 ;  Upham  v. 
Head,  74  Kan.  17,  86  Pac.  1017,  20  Am. 
N^.  Rep.  348;  Callahan  v.  Loughran,  102 
Cat.  476,  36  Pac.  836;  Glickauf  v.  Maurer, 
76  111.  289,  20  Am.  Rep.  238;  Hamilton 
V.  Feary,  8  Ind.  App.  615,  52  Am.  St. 
Rep.'  485,  35  N.  E.  48;  Rioe  v.  Whitley, 
115  Iowa,  748,  87  N.  W.  694;  Michael  & 
Bro.  V.  Billings  Printing  Co.  150  Ky.  253, 
160  S.  W.  77;  Gregor  v.  Cady,  82  Me.  131, 
17  Am.  St.  Rep.  466,  19  Atl.  108;  Buldra 
V.  Henin,  212  Mass.  275,  98  N.  E.  863; 
Rehder  v.  Miller,  36  Pa.  Super.  Ct.  344; 
Shute  V.  Bills,  191  Mass.  433,  7  L.R.A. 
(N.S.)  965,  114  Am.  St.  Rep.  631,  78  N. 
E.  96;  Peerless  Mfg.  Co.  v.  Bagley,  126 
Mich.  225,  63  L.R.A.  285,  86  Am.  St.  Rep. 
637,  86  N.  W.  568;  Litle  v.  McAdaras,  38 
Mo.  App.  187;  Finer  v.  Nichols,  158  Mo. 
App.  539,  138  S.  W.  889;  Broame  v.  New 
Jersey  Conference  Camp  Meeting  Asso.  83 
N.  J.  L.  621,  83  Atl.  901;  Salvetta  v.  Far- 
ley (Sup.)  123  N.  Y.  Supp.  230;  Wilcox 
V.  Hines,  100  Tenn.  638,  41  LJt.A.  278,  66 
Am.  St.  Rep.  770,  46  S.  W.  297 ;  DalkowiU 
Bros.  V.  Schreiner,  —  Tex.  Civ.  App.  — ,  110 
S.  W.  564;  Wertheimer  v.  Saunders,  95 
Wis.  673,  37  LJI.A.  146,  70  N.  W.  824; 
Underbill,  Land.  &  T.  §  618;  Tiffany,  Land. 
&  T.  S  87,  pp.  609,  610. 

There  is  little  or  no  controversy  but  that 
the  repairs  to  the  roof  were  made  in  re- 
sponse to  the  defendant's  complaints.  That 
the  roof  was  old  and  in  bad  condition 
stands  confessed;  that  the  repairs  made 
failed  of  their  purpose,  and  that,  as  a  re- 
sult thereof,  the  defendant's  stock  of  goods, 
contained  in  the  storeroom,  was  damaged, 
as  well  as  her  trade  interfered  with,  is  abun- 
dantly borne  out  by  the  testimony.  The 
plaintiff  had  full  Imowledge  of  the  defec- 
tive condition  of  the  roof,  and  on  one  occa- 
sion, prior  to  the  death  of  the  defendant's 
husband,  he  himself  attempted  to  repair  it. 
It  is  admitted  further  that  Col.  Downing 
was  plaintiff's  agent  fOr  the  purpose  of  col- 
lecting rent,  tiiough  plaintiff  denied  the  au- 
thority «(  hia  agent  to  make  or  authoriM 
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tlie  making  ol  any  repairs.  The  jury,  how- 
ever, emeladed  from  the  testimony  that  the 
aptat  poBsessed  such  authority.  It  is  sig- 
nificant too,  in  this  behalf,  that  plaintiff 
authorized  the  payment  of  the  coat  of  re- 
pairs,  and  that  the  amount  thereof  was  de- 
ducted out  of  the  rents  ia  nowhere  denied 
by  plaintiff. 

Having  thus  concluded,  w«  are  of  the 
opinion  that  the  judgment  ol  the  trial  eourt 
fhould  be  Bttstuned. 

Par  Curiam: 
Adopted  in  whole.  ■ 


WASHINGTON  SUPRBACB  COURT. 
(Department  No.  1,) 

JOHANNA  PAULINA  CARLSON  et  al.. 
Reapts., 

M.  B.  KtKS,  Receiver  of  Commercial  Na- 
tional Bank  of  Vancouver,  Appt. 

(—  Wash.  — ,  134  Fac.  808.) 

Bank  —  special  deposit  —  money  left 
for  dlstribntlon. 

Honey  delivered  to  a  bank  by  an  admin- 
istrator and  attorney  in  fact  for  heirs,  to 
be  held  until  receipto  can  be  secured  from 
Uiem,  when  it  is  to  be  forwarded  to  them 
by  bank  dndt,  is  a  special  deposit,  entitled 
to  prefa«nee  when  the  bank  goes  into  the 
hands  a  receiver,  although  the  bank  com- 
mingles the  money  with  its  general  funds, 
if  cash  in  ^cess  of  the  deposit  remains  in 
tbe  possession  of  the  bank  at  all  times  sub- 
sequent to  the  deposit,  and  passes  into  the 
hands  of  the  receive. 

(August  28,  1013.) 

APPEAL  by  defendant  from  a  judgment 
if  the  .Superior  Court  for  Clarke  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  a  sum  of  money  alleged  to  have 
been  placed  in  the  defendant  bank  as  a 
special  deposit  a  few  days  before  the  dos- 
ing of  its  doors.  Affirmed. 
The  facts  are  stated  in  the  opinion.  ' 
Mr.  H.  Ij.  Parcel  for  appellant.  ' 
Messrs.  McMaster,  Hall,  ft  Drowloy ' 
and  Georce  H.  Shepherd,  for  respond-  \ 
ents:  j 
Money  deposited  for  a  particular  purpose  i 
it  a  special  deposit,  and  is  held  in  trust  | 
for  the  dcpo^tor. 
5  eye  fflff;  Fogg  T.  Trier,  100  Me.  109, 

Note.— Tbe  questiw  as  to  when  a  bank  i 
deposit  ia  to  be  regarded  as  a  special  de-  i 
posit  is  discussed  in  the  note  to  Fogg  v.  I 
Tvler.  39  L.RA.(NJ9.)  847.  * 
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89  L.R.A.(N.S.)  847,  82  Atl.  1008;  Tag- 
gart  V.  First  Nat.  Bank,  12  Wash.  S38.  41 
Fac.  802;  Anderson  v.  Pacific  Bank,  112 
Cal.  698,  32  L.B.A.  479,  63  Am.  St.  Rep. 
228,  44  Fac.  1063;  Shopert  v.  Indiana  Nat. 
Bank,  41  Ind.  App.  474,  83  N.  E.  616; 
Covey  V.  Cannon,  104  Ark.  660,  149  S,  W. 
614;  Smith  v.  Sanborn  State  Bank,  147 
Iowa,  640,  30  L.R.A.(N.S.)  617,  140  Am. 
St.  Rep.  336,  126  N.  W.  779;  Peak  v. 
EUieott,  30  Kan.  166,  46  Am.  Bep.  90,  1 
Fac.  499;  Dolph  v.  Cross,  163  Iowa,  289, 
133  N.  W.  669;  Myers  v.  Board  of  Educa- 
tion, 61  Kan.  87,  37  Am.  St.  Rep.  263,  32 
Pac.  668;  Independent  Dist..  v.  King,  80 
Iowa,  497,  45  K.  W.  908 ;  Massey  v.  Fisher, 
62  Fed.  958;  People  r.  City  Bank,  96  N.  Y. 
32;  Central  Nat.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  64,  26  L.  ed.  693; 
Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank, 
49  Neb.  786,  69  Am.  St.  Rep.  672,  69  N. 
W.  116;  Re  J.  M.  Acheson  Co.  96  C.  C.  A. 
697,  170  Fed.  427;  McLeod  v.  Evans,  66 
Wis.  401,  67  Am.  Rep.  287,  28  N.  W.  173, 
214;  Crawford  County  v.  Strawn,  15  L.RA. 
(N5.)  1100,  84  C.  C.  A.  553,  157  Fed.  49; 
Union  Stock  Yards  Nat  Bank  v.  Gillespie, 
137  U.  S.  411,  S4  L.  ed.  724,  11  Sup.  Ct. 
Rep.  lis. 

It  is  suflScient  to  trace  the  money  into 
the  bank  vaults,  if  it  appears  that  a  sum 
equal  to  it  remained  continuously  there  un- 
til the  receiver  was  appointed. 

Peters  v.  Bain,  133  U.  S.  670,  33  L.  ed. 
696,  10  Sup.  Ct.  Rep.  364 ;  Massey  v.  Fisher, 
62  Fed.  058;  Smith  v.  Mottley,  80  C.  C.  A. 
1S4,  150  Fed.  266 ;  Boone  County  Nat.  Bank 
V.  Latimer,  67  Fed.  27;  Crawford  County 
v.  Strawn,  15  L.K.A.(N.S.)  1100,  84  C.  C. 
A  663,  157  Fed.  49;  Fogg  v.  Tj-ler,  100  Me. 
109,  30  L.R.A.(N.S.)  847.  82  Atl.  1008; 
Kimmel  v.  Dickson,  6  S.  D.  221,  26  L.R.A. 
309,  49  Am.  St.  Rep.  869,  58  N.  W.  661; 
6  Cyc.  515;  Taggart  v.  First  Nat.  Bank, 
12  Wash.  538,  41  Pac.  802;  Re  Northrup, 
162  Fed.  763;  Re  Stewart,  178  Fed.  472. 

The  presumption  of  law  is  that  the  fund^^ 
on  hand  included  the  special  deposit  or 
trust  fund;  or  if  such  amount  is  less,  that 
it  is  the  residuum  of  the  special  deposit  or 
trust  fund. 

Boone  Counfy  Nat.  Bank  v.  Latimer,  67 
Fed.  27. 

And  that  in  disbursing  money  between 
the  date  of  deposit  and  of  insolvency,  the 
bank  used  its  own  money. 

Ibid.;  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  B.  68,  26  L.  ed. 
flSO. 

The  leeeiver  and  creditors  stand  on  no 
higher  plane  than  the  hank,  and  can  no 
more  assert  that  it  was  the  bank's  money 
than  tlw  bank  could.  It  ii  not  important 
that  the  money  bore  no  marks  and  cannot 
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be  idMitified.  It  is  Bufficioit  to  trace  it  into 
tiie  bank's  vaults,  and  find  that  a  sum  equal 
to  it  continuousljr  ranained  there  until  the 
receiver  took  it. 

Fogg  T.  Tyler,  109  Me.  109,  39  L.R.A. 
(N.S.)  847,  82  Atl.  1008;  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  26  L.  ed.  693;  Stoller  v.  Ooates, 
88  Mo.  514;  McLeod  t.  Evans,  66  Wis.  401, 
67  Am.  Rep.  287,  28  N.  W.  173,  214;  Peo- 
ple V.  City  Bank,  96  N.  Y,  32;  Continental 
Nat.  Bank  v.  Weems,  69  Tex.  480,  6  Am. 
St.  Rep.  86,  6  8.  W.  802;  Fisher  v.  Knight, 
9  C.  C.  A.  682,  17  U.  S.  App.  502,  63  Fed. 
491;  Kimmel  v.  Dickson,  5  S.  D.  221,  25 
L.R.A.  309,  49  Am.  St.  Rep.  869,  58  N.  W. 
561;  Independent  Diet.  t.  King,  80  Iowa, 
497,  46  N.  W.  809. 

The  general  creditors  are  entitled  to  only 
so  much  of  the  assets  of  inaolvents  as  re- 
main after  liens  paramount  to  their  claims, 
and  other  preferred  charges,  are  satisfied- 
Independent  Diat.  V.  King,  supra;  Mc- 
Leod T.  Evans,  66  Wis.  406,  57  Am.  Rep. 
287,  28  N.  W.  173,  214;  Peak  v.  EUicott, 
30  Kan.  156,  46  Am.  Rep.  90.  1  Pac.  499; 
Harrison  v.  Smith,  83  Mo.  212,  53  Am. 
Rep.  671;  People  v.  City  Bank,  96  N.  Y.  35; 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  61,  26  L.  ed.  697;  Dows 
V.  Kidder,  84  N.  Y.  121;  Van  Alen  v. 
American  Nat.  Bank,  52  K.  Y.  1. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  to  recover  of  the  receiver 
of  the  Commercial  Bank  of  Vancouver, 
Washington,  a  sum  of  money  whicb  it  is 
alleged  was  placed  in  that  bank  as  a  special 
deposit  a  few  days  before  it  closed  ita 
doors.  The  receiver  has  appealed  from  an 
adverse  judgment. 

The  uncontroverted  facts  are  that  Fred 
Olson,  the  original  plaintiff,  was  adminis- 
trator of  the  estate  of  Carl  Peter  Johnson 
and  the  attorney  in  fact  for  Johanna 
Paulina  Carlson  and  Nora  Danielson,  his 
heirs  at  law.  As  such  attorney  in  fact  he 
had  in  his  possession  on  the  14th  day  of 
December,  1910,  in  money  belonging  to  the 
heirs,  the  sum  of  $3,070.60.  One  of  the 
heirs  resided  in  Sweden  and  the  other  in 
the  state  of  New  York.  Desiring  to  hold 
the  money  until  the  return  of  proper  vouch- 
ers which  he  had  forwarded  to  tbem,  he 
placed  the  money  in  the  Commercial  Bank 
and  received  from  it  a  receipt  therefor 
written  at  his  instance  and  signed  by  the 
cashier  as  follows;. 

Vancouver,  Wash.,  Dec.  14,  1910. 
Received  of  Fred  Olson  three  thousand 
seventy  &  CO/100  dollars,  to  be  held  until 
47  L.R.A.(N.S.) 


receipts  are  received  from  heirs.  Then  sanw 
to  be  forwarded  by  bank  draft. 

O.  W.  Daniels.  Coshin. 

^  $8,070.60. 

;  Margin.  "The  CommCTcial  Bank,  Van- 
couver, Wash.** 

The  money  was  commingled  with  the  gen- 
eral funds  of  the  bank.  The  bank  closed 
its  doors  five  days  after  receiving  the 
money.  The  examiner  then  took  charge  of 
its  affairs  until  a  receiver  was  appointed. 
A  few  days  after  its  suspension,  Mr.  Olson 
received  the  vouchers,  presented  tfae  re- 
ceipt, and  demanded  payment,  which  being 
refused,  this  action  was  commenced.  As  ad- 
ministrator of*  the  Johnson  estate  he  had 
done  business  with  the  same  bank  presum- 
ably in  the  usual  way.  The  cashier  admit- 
ted that  he  knew  that  the  money  belonged 
to  the  Johnson  heirs.  Mr.  Olson  died  pend- 
ing the  suit  and  the  heirs  were  substituted 
as  plaintiffs.  The  case  was  tried  to  'the 
court.  In  addition  to  the  facts  stated,  tfae 
court  found  that  the  money  evidenced  by 
the  receipt  was  placed  in  the  bank  for  safe- 
keeping pending  the  receipt  of  the  vouch- 
ers, when  it  was  to  have  been  forwarded  to 
the  heirs  by  bank  drafts;  tliat  the  bank 
commingled  the  money  with  its  general 
funds;  and  that,  prior  to  the  commence- 
ment of  the  action,  the  receiver  refused  to 
comply  with  a  demand  for  a  return  of  the 
nkoney.  It  was  stipulated  at  the  trial  that, 
at  the  time  of  receiving  the  money  in  con- 
troversy, and  continuously  thereafter  until 
the  bank  closed  its  doors,  it  had  on  hand  in 
cash  not  less  than  $13,000,  which  passed 
into  possession  of  the  receiver.  These  Aud- 
inga  have  abundant  support  in  the  record. 
Mr.  Olson  testified  that  he  told  the  cashier 
that  he  desired  to  leave  the  money  in  the 
bank  for  safe-keeping  pending  the  return 
of  the  vouchers,  when  he  would  purchase 
drafts  for  remittance  to  the  heirs.  The 
cashier  admitted  that  he  drew  and  delivered 
the  receipt  at  the  request  of  Mr.  Olson.  He 
further  said  that  he  at  the  same  time  drew 
a  certificate  of  deposit,  which  remained  in 
the  bank  and  which  was  tendered  to  Olson 
after  the  examiner  had  taken  charge  of  the 
affairs  of  the  bank.  Olson  testified  that 
nothing  was  said  about  a  certificate  of  de- 
posit at  the  time  the  money  wAa  placed  in 
the  bank,  but  that  it  was  offered  him  in 
exchange  for  the  receipt  after  the  examiner 
had  assumed  control. 

A  deposit  in  a  bank  it  either  general  or 
special.  Where  a  general  deposit  is  made, 
it  is  either  credited  to  the  account  of  a  de- 
positor subject  to  his  check,  or  evidenced 
by  a  demand  or  time  certificate.  The  title 
to  the  deposit  in  anch  eases  passes  to  the 
bank  and  it  becomes  tiie  debtor  of  the  de- 
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fKMitor.  Od  the  other  hand,  when  a  bank 
accepts  a  special  deposit  it  becomes  a  trus- 
tee of  the  depositor,  and  holds  the  money 
itubject  to  the  truat.  The  receipt  itself 
affords  strong,  if  not  conclusive,  evidence  of 
a  special  deposit.  It  shows  that  the  money 
was  placed  in  the  bank  for  a  special  pur- 
pose. Fortified  by  the  evidence  of  the  de- 
positor and  the  admitted  circumstances  here 
present,  it  is  obvious  that  both  parties  to 
the  transaction  intended  to  make  a  special, 
and  not  a  general,  deposit.  It  follows, 
therefore,  that  the  bank  holds  the  money, 
not  as  a  general  debtor,  but  in  a  fiduciary 
capacity.  5  Cye.  514,  516;  Blake  v.  State 
Sav.  Bank,  12  Wash.  619,  41  Pac.  909: 
Fogg  V.  Tyler,  109  Me.  109,  39  L.R.A.(N.S.) 
R47,  82  Atl.  1008;  Anderson  v.  Pacific  Bank, 
112  Cal.  59S,  32  L.B.A.  479,  53  Am.  St. 
Rep.  228,  44  Pac.  lOfiS;  Shopert  v.  Indiana 
N'at.  Bank.  41  Ind.  App.  474,  83  N.  E.  515; 
I'ovey  v.  Cannon.  104  Ark.  550,  149  S.  W. 
■'>14;  Peak  v.  Ellicott,  30  Kan.  156,  46  Am. 
Rep.  90,  1  Pac.  499;  Myers  v.  Board  of 
Edoeatioii,  fil  Kan.  87,  37  Am.  St.  Rep. 
283,  32  Pac.  658;  Dolph  T.  Cross,  153 
Iowa,  289,  133  N.  W.  669;  People  v.  City 
Bank,  96  N.  Y.  33;  Massey  t.  Finher  <C. 
C.)  62  Fed.  958. 

"A  deposit  is  not  special  unless  made  so 
by  the  depositor,  or  unless  made  in  a  par- 
ticular capacity.  ...  In  using  deposits 
made  for  the  purpose  of  having  them  ap- 
plied to  a  particular  purpose,  the  bank 
acts  as  the  agent  of  the  depositor,  and,  if 
it  fail  to  apply  it  at  all  or  misapply  it,  it 
can  be  recovered  as  a  trust  deposit."  5 
Cyc.  514,  616.  This  view  was  recognized 
by  tfaia  court  in  the  Blake  Case,  where  it 
was  said:  "If  it  had  been  delivered  to  the 
bank,  not  as  a  general  deposit,  but  for  a 
particular  purpose,  it  would  have  been  a 
tmat  Hand  in  the  first  instance,  and  the 
tltla  would  not  have  passed  to  the  bank; 
but  even  then  it  could  not  have  been  re- 
covered without  showing  that  it  had  gone 
into  the  hands  of  the  receiver." 

In  the  Anderson  Case  money  deposited 
in  the  bank  as  indemnity  for  its  furnish- 
ing bail  for  the  depositor  was  held  to  be  a 
!>I>eciaI  deposit  and  recoverable  as  such,  not- 
withstanding the  fact  that  it  was  com- 
mingled with  the  general  funds  of  the  bank, 
but  wiihont  the  knowledge  of  depositor. 

In  Peak  v.  Ellicott  the  plaintiff  delivered 
inon^  to  the  cashier  of  the  bank  for  the 
purpose  of  paying  his  note  then  held  by  a 
nonresident  of  the  state.  It  was  held  that 
he  could  recover  the  money  from  one  to 
whom  the  bank  had  made  an  assignment  for 
the  benefit  of  iti  creditors.  The  ruling  was 
baaed  upon  the  ground  that  the  bank  held 
the  money  in  a  fiduciary  capacity,  and  that 
the  assignee  had  no  mthority  to  retain  a 
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trust  fund  belonging  to  the  plaintiff.  The 
Myers  Case  is  to  the  same  effect. 

In  Dolph  V.  Cross  money  was  deposited 
in  a  bank  for  the  purpose  of  meeting  checks  . 
which  the  depositor  had  issued  against  the 
deposit;  the  depositor  stating  that  fact  to 
the  ofiicer  or  clerk  who  received  the  money. 
The  bank  placed  the  money  to  the  credit  of 
the  depositor.  The  deposit  was  held  to  have 
been  special  for  the  benefit  of  the  particular 
check  holders;  the  court  saying  that  the 
form  of  bookkeeping  followed  by  the  bank 
was  not  controlling. 

The  appellant  has  cited  Bowman  v.  First 
Bank,  9  Wash.  614,  43  Am.  St.  Rep. 
870,  38  Pac.  211,  and  Hallam  v.  Tillinghast, 
19  Wash.  20,  52  Pac.  329.  In  the  Bow- 
man Case  it  was  held  that,  where  a  cus- 
tomer sends  a  draft  to  a  bank  for  collec- 
tion and  remittance,  and  the  bank  collecta 
the  draft,  places  the  money  in  its  vaults, 
and  forwards  its  draft  in  payment,  which 
the  customer  accepts  and  forwards  to  the 
drawee  bank  for  payment,  the  relation  of 
debtor  and  creditor  is  created.  A  like  rule 
in  announced  in  Hallam  t.  Tillinghast, 
where  the  bank  made  a  collection  for  a 
local  customer  and  placed  the  proceeds  to 
his  credit  without  express  dIrecti<Hi.  That 
these  cases  are  inapposite  is  too  obvious  to 
require  further  comment. 

The  appellant  suggests  that  the  identi- 
cal money  was  not  traced  into  the  hands  of 
the  receiver.  That  is  true,  but  the  old 
rule  requiring  an  identification  of  the 
specific  fund  or  its  avails  in  the  hands  of  a 
receiver  has  been  relaxed  in  the  later  cases. 
The  doctrine  of  the  modem  authorities,  and 
what  we  consider  the  sounder  view,  is  that 
the  trust  fund  is  recoverable  where  an  equal 
amount  in  cash  remained  continuously  in 
the  bank  until  its  suspension,  and  passed 
to  the  receiver.  Fogg  v.  Tyler,  109  Me. 
109,  39  L.R.A.(N.S.)  847,  82  Atl.  1008; 
Shopert  v.  Indiana  Nat.  Bank,  41  Ind. 
App.  474,  .83  N.  E.  516;  Covey  v.  Can- 
non, 104  Ark.  550,  149  S.  W.  514;  Mas- 
sey  V.  Fisher  (C.  C.)  62  Fed.  958;  Peters 
V.  Bain,  133  U.  S.  670,  33  L.  ed.  696,  10 
Sup.  Ct.  Rep.  354;  Smith  v.  Mottley,  80 
C.  C.  A.  154,  160  Fed.  266;  Boone  County 
Nat.  Bank  v.  Latimer  (C.  C.)  67  Fed.  27; 
Re  Nortbrup  (D.  C.)  152  Fed.  763;  Re 
Stewart  (D.  C.)  178  Fed.  468. 

In  Fog^  V.  Tyler  it  was  held  that,  where 
a  sum  of  money  in  excess  of  the  amount 
of  a  special  deposit  was  in  the  hands  of 
the  trustee  bank  when  it  became  insolvent, 
the  trust  will  be  enforced  notwithstanding 
the  fact  that  the  identical  money  cannot  be 
identified.  It  was  said  that  it  suffices  if  it 
can  be  traced  into  the  bands  of  the  trustee 
"either  in  its  origin^  or  its  altered  state." 
The  Shopert  Case  Toioea  a  like  rule.  There 
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the  court  also  said  that  Teoeirers  take  the 
pioperfy  of  the  insolTent  suhject  to  alt  legal 
and  equitable  claims,  and  that,  when  a  fund 
considtB  of  money,  "identification  does  not 
require  that  the  identical  bills  or  coins  be 
discovered,  but  the  ascertainment  of  the 
fund  into  which  it  has  entered  and  lodged 
is  sufficient."  Covqr  t.  Cannon  is  to  tbe 
same  effect. 

In  Massey  v.  Fisher  (C.  C.)  62  Fed.  968, 
it  is  said  thkt  "it  is  not  important  t^at  the 
plaintiffs'  money  bore  no  mark  and  cannot 
be  identified.  It  is  sufficient  to  trace  it 
into  the  bank's  vaults  and  find  that  a 
sum  equal  to  it  (and  presumably  repre- 
senting it)  continuously  remuned  there 
until  the  reoeirer  took  it."  Some  courts 
have  slightly  modified  this  doctrine  by 
saying  that  the  presumption  is  that  money 
disbursed  by  a  bank  between  the  date 
of  the  deposit  and  the  date  of  the  in- 
solvency was  money  which  the  bank  might 
lawfully  use  (Boone  County  Nat.  Bank  v. 
Latimer  (C.  C.)  67  Fed.  27;  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  68,  26  L.  ed.  699),  and  as  a  corollary 
that  the  presumption  is  that  funds  in  the 
hands  of  the  insolvent  included  all  trust 
funds,  or,  if  less  than  the  trust  fund,  that 
the  residuum  belonged  to  the  latter  fund. 
Boone  County  Nat.  Bank  v.  Latimer,  supra. 
This  limitation  is  not  important  here  be- 
cause no  evidence  was  offered  to  overthrow 
the  legal  .presumption.  Indeed,  it  would 
seem  that  the  limitation  is  of  little  value, 
because,  if  the  trust  fund  has  been  com- 
mingled with  the  general  funds  of  the  bank, 
the  source  of  disbursement  cannot  be  known 
imless,  at  some  date  following  the  special 
deposit,  all  the  funds  of  the  bank  had  been 
abstracted  or  disbursed.  The  limitation  is 
of  little  value  for  another  reason,  namely, 
the  bank  may  lawfully  disburse  all  moneys 
received  as  a  general  deposit,  and  the  limi- 
tation could  only  operate  between  special 
depositors,  and  between  them  the  maxim 
that  equality  is  equity  would  seem  to  con- 
trol. 

The  decree  is  affirmed. 

Crowt  Cb.  J.,  and  Mount,  Parker,  and 
cniadwlckf  JJ.»  concur. 


WASHINGTON  6CPRKMF  OOURT. 
(Department  No.  9.) 

RACHEL  SALLASE£,  Appt., 

V. 

LONDA  L.  FLETCHER  et  al.,  Kespts. 

(73  Wash.  603,  132  Pac.  648.) 

Appeal  —  review  of  evidence  ~  snfll- 
olcncy  of  exertion. 
1.  A  general  exception  to  findings  of  &ct 
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and  conclusions  of  law  is  not  sufficient  to 
permit  the  appellate  court  to  review  the  evi- 
dence. 

Frandnlent  conveyance  ~  ezlMlnc  equi- 
ties —  contingent  liability  for  rent. 

2.  The  contingent  liability  of  an  unre- 
leased  assignor  of  a  leasehold  for  rent  is 
an  existing  equity  within  the  meaning  of 
a  statute  providing  that  a  conveyance  by  a 
man  to  hts  wife  shall  not  affeet  existing 

Suities  in  favor  of  creditors  of  the  grantor 
the  time  of  the  transfer. 

Evidence  ~  cross-examination  —  llnan- 
clal  statement. 

3.  In  an  action  to  enjoin  the  sale  of  prop- 
erty conveyed  by  a  man  to  his  wife,  for 
the  pavment  of  a  claim  for  rent  against 
him,  which  did  not  mature  until  after  the 
conveyance,  he  may  properly  be  required 
to  testify  on  cross-examination  as  to  a 
financial  statement  showing  property  owned 
by  him,  vhich  he  made  to  a  trust  companv, 
to  secure  a  loan,  if  the  emnpany  afterwards 
acted  as  agents  for  the  owners  in  makii^ 
the  lease. 

 (May  24,  1913.) 

Note.^rravdulent  conveyanees:  eon* 
veyance  or  transfer  by  one  aeoondor- 

UV  liable. 

The  present  note  is  confined  to  cases 
which  discuss  the  question  whether  or  not 
conveyances  by  persons  such  as  sureties, 
guarantors,  indorsers,  etc.,  who  are  con- 
tingently liable,  are  within  the  static 
avoiding  fraudulent  nmveyances  or  trans- 
fers as  against  the  original  obligee  or  his 
transferee  or  creditors.  The  question,  there- 
fore, as  to  whether  those  contingently  lia- 
ble are  creditors  within  the  meaning  of 
such  statutes,  is  not  presented.  (For  cases 
illustrative  of  this  class,  see  cases  cited  in 
opinion  in  Sallaske  v.  Fletcheb.) 

As  to  right  of  surety  prior  to  obtaining 
a  judgment  or  Hen  to  enjoin  principal's 
transfer  of  property  to  dwFrsud  him,  see 
note  to  CDay  v.  Ambaum,  16  L.ftA.(N.S.) 
484. 

And  the  question  whether  or  not  the 
holders  of  unmatured  and  unliquidated 
claims  or  demands  are  creditors  within  the 
meaning  of  statutes  avoiding  fraudulent 
conveyances  or  transfers  is  not  treated 
in  the  niesent  note,  althou|^  in  a 
sense  their  rights  might  be  considered 
as  contingent.  And  in  fact  the  lia- 
bilify  or  debt  in  such  cases  has  been  spoken 
of  as  contingent.  See,  as  illustrative,  Mc- 
Laughlin V.  Bank  of  Potomoc,  7  How.  220, 
12  £.  ed.  675,  wherein  the  holder  of  a  re- 
newal note,  although  not  due  when  the  con- 
veyances complained  ot  were  made,  was  held 
to  be  a  creditor  at  the  time  of  tiie  eony^- 
ance,  entitled  to  have  the  conveyuiee  set 
aside  as  fraudulent,  provided  circumstances 
existed  indicative  of  fraud. 

The  question  considered  is  merely  whether 
secondary  liability  constitutes  a  debt  or 
equity  for  the  purposes  of  a  suit  to  avoid 
a  conveyance  as  fraudulent  as  to  creditors. 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Spokane  County  in 
defendante'  fiivor  in  a  proceeding  to  enjoin 
the  aale  of  property  alleged  to  be  plaintiff's 
aeparate  eetate,  under  executions  against 
busband.  Affirmed. 
The  facta  are.  stated  in  the  dpinion. 
Ur.  Samuel  R.  Stern  for  appellant. 
Mr.  George  D.  IiantXf  with  Meaare.  Dan- 
■on,  tVlIllams,  ft  Danaon,  for  respond- 
ents: 

A  lessor  may,  upon  nonpayment  of  rent 
according  to  the  terms  of  the  leas^  attack 
a  conteyance  as  fraudulent,  even  though,  at 
the  time  of  the  conveyance,  all  accrued  rent 
td  f  aid- 
O'Brien  v.  Wbigam,  »  App.  Div.  113,  41 
N.  Y.  Supp.  40;  Young  T.  Heennans,  66 


K.  Y.  374;  Anderson  v.  Anderson,  64  Ala. 
403;  Cramer  v.  Reford,  17  K.  J.  Eg.  367,  00 
Am.  Dec  694;  Bump,  Fraud.  Omit.  S  603; 
20  Cyc,  421;  Thomson  v.  Cran^  73  Fed. 
327;  Bowen  t.  State,  121  Ind.  236,  23  N. 
E.  76;  Crocker  v.  Huntzicker,  113  Wis. 
181,  88  N.  W.  232;  Bates  T.  Drake,  28 
Wash.  447,  68  Pac.  061;  Gannard  T.  Ealava, 
20  Ala.  782;  Stone  t.  Myers,  9  Minn.  303, 
Gil.  287,  80  Am.  Dec.  104. 

A  general  exception  to  the  findings  of 
fact  is  insufficient  to  present  any  speoifio 
finding  of  fact  for  review. 

Yakima  Grocery  Co.  v.  Benoit,  S6  Wash. 
208,  106  Pac.  476;  Pease  v.  Clayton,  62 
Wash.  26,  112  Pac.  943;  Snohomiah  Biver 
Boom  Co.  V.  Great  Northern  S.  Co.  67 
Wash.  693,  107  Pac.  848;  Fvnder  v.  Me- 


and  the  question  whether  the  particular  con- 
veyance was  in  fact  fraudulent  is  not  within 
the  scope  of  the  note. 

Although  strictly  and  technically  sureties 
are  primary  obligors,  they  have  been  in- 
cluded in  the  present  note  because,  from  a 
practical  point  of  view,  their  relation  to 
the  obligation  is  very  similar  to  that  of  a 
aecondary  obligor. 

The  general  rule  is  that  one  contingently 
liable  is  a  debtor  from  the  inception  of  such 
liability,  and  that  the  obligee  is  a  creditor 
vithin  the  meaning  of  the  statutes  declar- 
ing conveyances  fraudulent  as  to  creditors. 
In  fact,  but  little  real  conflict  exists,  as  in 
most  cases  in  which  a  conclusion  contrary 
to  that  above  stated  ia  reached,  the  seeming 
conflict  can  be  explained  by  reference  to 
the  terms  of  the  statute  involved  and  the 
particular  facts  of  the  case. 

Indorsers  as  debtors. 

An  indorscr  upon  a  note  made  prior  to 
the  execution  by  him  of  a  voluntary  con- 
veyance of  his  property  has  been  held  to 
be  a  debtor  of  the  holder  within  the  mean- 
ing of  the  statutes  against  fraudulent  con- 
veyances, although  the  liability  at  the  time 
of  the  conveyance  was  contingent  only,  the 
court  adhering  to  the  rule  that  a  contingent 
claim  is  as  fully  protected  as  one  that  is 
absolute.  Jones  v.  Leeds,  10  Ohio  8.  &  C. 
P.  Dec.  173,  7  Ohio  N.  P.  480;  Farmers' 
Nat.  Bank  v.  Thomson,  74  Vt.  442,  52  Atl. 
961;  Crocker  v.  Huntzicker,  113  Wis.  181, 
88  N.  W.  2.32. 

So,  A  voluntary  conveyance  by  the  maker 
of  a  prior  accommodation  note,  the  execu- 
tion of  which  imposes  a  contingent  liability 
in  favor  of  anyone  becominf;  an  indorsee 
thereof  for  value,  has  been  held  to  be  fraud- 
ulent as  to  such  an  indorsee,  although  the 
note  was  not  indorsed  and  discounted  until 
after  the  execution  of  the  conveyance,  it 
being  said  that,  as  regards  the  indorsee,  the 
note  would  be  regarded  as  a  valid  claim 
fTom  ita  date.  Williams  v.  Banks,  11  Md. 
198. 

And  in  Hamet  t.  Dundass,  4  Fa.  178, 
the  accommodation  tndoraer  of  a  note  was 
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held  to  be  a  debtor  under  the  statute  against 
fraudulent  conveyances,  at  the  time  of  a 
voluntary  conveyance  by  him,  although  the 
note  at  that  time  had  not  been  dishonored. 

And  in  Cook  v.  Johnson,  12  N.  J.  Eq.  61, 
22  Am.  Dec  381,  where  an  accommodation 
indorser  voluntarily  transferred  his  prop- 
erty after  the  note  was  protested,  but  before 
judgment  thereon,  it  was  held  that  the  con- 
veyance was  fraudulent  as  to  the  payee  of 
the  note,  who,  by  the  default,  became  the 
creditor  of  the  indorser.  So,  in  Citizens' 
Nat.  Bank  v.  Fonda,  IS  Misc.  114,  41  N. 
Y.  Supp.  112,  it  was  held  that  a  bank  which 
had  discounted  a  note,  relying  in  part,  at 
least,  upon  an  accommodation  indorsement, 
stood  in  the  relation  of  a  creditor  to  the 
indorser,  notwithstanding  the  fact  that  his 
liability  was  contingent  only,  and  that  it 
could  attack  as  fraudulent  a  conveyance 
made  by  such  indorser  before  his  liability 
became  absolute.  To  the  same  effect  is 
Cutler  V.  Steele,  83  Mich.  627,  48  N.  W.  631. 

But  in  Severs  v.  Dodson,  53  N.  J.  Eq. 
633,  51  Am.  St.  Rep.  641,  34  Atl.  7,  where 
the  rule  of  evidence  (referred  to  in  Sallas- 
KE  V.  Fleh'ciigb  as  having  been  a  statutory 
provision)  was  said  to  be  that  voluntary 
conveyances  are  presumptively  fraudulent 
as  to  "existing  debts,"  it  was  held  that  an 
accommodation  indorser  of  a  promissory 
note  that  had  not  been  dishonored  was  not 
a  present  debtor,  so  as  to  render  fraudulent 
as  to  the  holder  of  a  voluntary  conveyance 
made  after  the  indorsing  of  the  note,  but 
before  its  dishonor..  But  it  seems  that  this 
rule  would  not  prevent  the  holder  of  the 
note  from  setting  aside  the  voluntary  con- 
veyance by  the  indorser  contingently  lia- 
ble if  actual  fraud  were  shown.  See  Long 
Branch  Bkg.  Co.  v.  Dennis,  66  N.  J.  Eq. 
.549,  38  Atl.  689. 

As  to  rights  between  coindoreees,  see 
cases  in  Bubdivision  entitled  "Miseellaneous 
cases,"  infra. 

Guarantors  as  debtors. 

The  rule  that  a  contingent  debtor  cannot 
fraudulently  convey  as  against  the  prin< 
cipal  obligee  or  bis  creditor  has  been  neld 
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Donald,  64  Waali.  130,  102  Pac.  1026;  Ware- 
hime  t.  Schweitzer,  SI  Wash.  299,  98  Pac. 
747;  Pederaon  t.  Ullrich,  60  Wash.  211,  96 
Pac  1044;  V.  T.  Crowe  &  Co.  v.  Brandt, 
60  Wash.  499,  97  Fao.  603. 

Bills,  J.,  deliTered  the  opinion  <d  the 
court: 

This  is  an  action  to  restrain  the  sale 
of  property  under  executions  issued  upon 
judgments  against  plaintiff's  husband; 
the  plaintiff  claiming  tiie  property  as  her 
separate  property.  Xlu  court  by  separate 
findings,  among  other  thii^,  found,  in  sub- 
stance, the  lollowing  facts,  which  we  deem 
controlling:  In  February,  1911,  the  plain- 
tiff's husband  leased  certain  premises  from 
the  defendants  Fletcher  and  Stebbins  for 


a  term  of  one  year  at  an  agreed  rental  of 
$165  a  month.  The  premises  were  used  by 
the  husband  in  carrying  on  a  clothing  busi- 
ness. In  March,  1911,  he  sold  this  etock 
of  goods  and  assigned  the  lease  to  one  Her- 
wig,  who  immediately  entered  into  posses- 
sion, occupied  the  premises,  and  paid  the 
rent  until  July,  1911.  The  plaintiff's  hus- 
band sought  to  be  released  from  his  lease 
of  the  premises  upon  this  assignment,  but 
was  informed  by  the  agent  for  Fletcher 
and  Stebbins  that  they  would  not  release 
him.  On  May  9,  1911,  her  husband  con- 
veyed to  tile  plaintiff  without  consideration 
all  the  property  owned  by  the  commuiiitT 
composed  of  himseU  and  the  plaintiff, 
which  was  of  a  value  of  from  $30,000,  to 
$35,000,  subject  tp  a  mortgage  of  $2,500. 


to  apply  to  a  guarantor,  though  the  lia- 
bility was  contingent  until  after  the  con- 
veyance. Jackson  ex  dem.  Van  Wyck  v. 
Seward,  6  Cow.  67,  reversed  on  other 
grounds  in  8  Cow.  406. 

And  the  assignee  of  a  judgment,  pa;^°Mnt 
of  which  was  guaranteed  by  the  assignor, 
has  been  held  to  be  a  creditor  of  the  latter 
within  the  meaning  of  a  statute  avoiding 
conveyances  in  fraud  of  creditors,  and  there- 
fore entitled  to  attack  a  conveyance  made 
by  the  assignor  while  his  liability  was  still 
contingent.  Van  Wyck  v.  Seward,  18 
Wend.  376. 

And  a  voluntary  conveyance  by  a  guar- 
antor whereby  his  means  were  impaired  to 
the  prejudice  of  the  holders  of  the  con- 
tingent obligation  has  been  held  fraudu- 
lent as  to  such  creditors  where  made  after 
the  obligation  was  entered  into,  but  before 
default  and  entry  of  jud^ent  against  liim. 
Thomson  v.  Crane,  73  Fed.  327.  In  this 
case  it  was  contended  that  complainants 
were  not  creditors  of  the  guarantor  until 
entry  of  judgment  against  hitn,  and  that 
the  guaranty  only  created  a  contingent  lia- 
bility upon  the  guarantor's  part,  which 
might  result  in  his  becoming  indebted  to 
the  complainants  in  the  event  of  default  by 
the  principal  obligor;  but  the  court  refuted 
this  contention,  saying,  among  other  things, 
that  "a  creditor  is  not  simply  a  person  to 
whom  a  debt  is  due,  but  a  person  to  whom 
any  obligation  is  due.  It  is  a  person  who 
has  the  right  to  require  the  fulfilment  of 
any  obligation,  contract,  or  guaranty;  and 
be  is  to  be  considered  as  a  creditor  of  such 
obligor  or  guarantor  from  the  time  of  his 
entCTing  into  the  obligation." 

Sureties  as  debtors. 

And  a  surety  upon  an  appeal  bond  has 
been  held  to  be  a  debtor  within  the  mean- 
ing of  a  statute  avoiding  conveyances  by 
debtors,  made  in  fraud  of  creditors,  as  to 
a  conveyance  made  after  the  signing  of  the 
bond,  although  no  judgment  had  been  ob- 
tained against  him  on  his  bond.  Kcrbor  v. 
Ruff,  3  Ohio  N.  P.  1(13,  4  Ohio  S.  St  C.  P. 
Dec.  400.  So  it  has  been  held  that  where 
47  L.RA.{N.S.) 


the  liability  of  a  person  engaged  to  refund 
the  amount  of  a  judgment  was  conditioned 
upon  the  outcome  of  a  statutory  proceed- 
ing to  review  such  judgment,  a  voluntary 
conveyance  made  without  consideration  1^ 
such  person  after  the  satisfaction  of  the 
judgment,  but  before  the  determination  of 
the  review  proceedings,  may  be  set  aside 
aa  fraudulent  at  the  suit  of  the  one  seeking 
the  review,  it  being  said  that  if  the  con- 
tingent liability  was  not  a  debt  at  the  time 
of  the  conveyance,  it  was  in  the  nature  and 
within  the  reason  of  one.  Parsons  v.  Me- 
Knight,  8  N.  H.  35.  And  in  Hanna  v.  Hur- 
ley, 162  Mich,  601.  127  N.  W.  710,  in  hold- 
ing that  an  appeal  bond  created  the  rela- 
tion of  debtor  and  creditor  between  the 
surety  thereon  and  the  obligee  thereof  from 
the  date  of  its  execution,  eo  as  to  render 
fraudulent  as  to  the  obligee  a  conveyance 
made  by  the  surety  to  avoid  payment  of  the 
bond,  the  court  said:  "The  only  question 
of  law  requiring  consideration  is:  Was 
Kronman,  the  obligee  in  the  appeal  bond, 
a  creditor  of  George  D.  Hanna,  the  surety 
on  such  bond,  prior  to  the  conditions  of  the 
bond  becoming  absolute.  .  .  .  It  is  urged 
b^  appellant  that  George  D.  Hanna's  lia- 
bility upon  the  bond  could  not  be  fixed  until 
judgment  upon  appeal,  and  therefore  that 
the  obligee  in  the  bond  was  not,  at  tho 
time  of  the  sale,  one  of  his  creditors.  A 
creditor  is  'one  who  has  a  right  to  require 
of  another  the  fulfilment  of  a  contract  or 
obli^tion.'  11  Cyc.  1I93,  and  coses  cited 
in  the  note.  It  cannot  be  said  that  George 
D.  Hanna's  liability  was  not  fixed  at  the 
moment  he  signed  the  bond.  It  was  fixed 
in  amount,  though  contingent  upon  the 
failure  of  his  principal  to  prosecute  his 
appeal,  and  reverse  or  pay  the  judgment. 
.  .  .  George  D.  Hanna  was  accepted  as 
surety  upon  the  appeal  bond  solely  on  ac- 
count of  his  ownership  of  the  stock  of  goods 
in  question.  To  permit  him  to  dispose  of 
his  stock  immediately  thereafter,  without 
notice  to  the  obligee  in  the  bond,  thus  ren- 
dering the  bond  worthless,  would  result 
in  encouraging  the  very  fraud  which  the 
statute  was  designed  to  prevent.  The  stat- 
ute is  ranedial  in  character,  and  should 
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The  mxmtj  derived  from  the  mortgage  was 
used  la  paying  all  debts  against  the  com- 
munity, excepting  jthe  contingent  liability 
arising  from  the  lease.  At  the  time  of 
thia  conveyance  there  waa  no  rent  due  upon 
the  leaae.  On  July  1,  1911,  Herwig  default- 
ed in  payment  of  the  rent,  and  in  Septem- 
ber of  same  year  Fletcher  and  Steb- 
bins  recovered  a  judgment  in  the  superior 
court  of  Spokane  county  against  the  plain- 
tiff's husband  and  the  community  composed 
of  himself  and  the  plaintiff  for  the  rent 
due  upon  the  lease  that  date,  and  again 
in  Januaiy,  1912,  t£ey  recovered  a  similar 
judgment  for  the  balance  of  the  rent. 
About  the  time  the  last  judgment  was  ren- 
dered, '  the  plaintiff's  husband  was  ad- 
judged a  voluntary  bankrupt  in  the  Federal 

be  given  such  a  construction  as  will  effect 
the  plain  legislative  intent." 

And  a  surety  upon  a  bond  for  costs  was 
held  to  be  a  debtor  within  the  law  against 
fraudulent  conveyances  in  Russell  v.  Stin- 
■on,  3  Hayw.  (Tenn.)  1,  where  a  volun- 
tary conveyance  was  made  by  the  surety 
after  the  signing  of  the  bond  and  before 
judgment  thereon,  bo  as  to  enable  the 
obligee  as  creditor  to  attack  the  convey- 
ance; it  being  said  that  a  surety  is  as  much 
prohibited  by  such  statute  from  making 
a  fraudulent  conveyance  to  defeat  creditors 
as  if  he  were  the  principal  obligor,  since 
the  creditor  perhaps  would  not  have  trusted 
the  principal  had  it  not  been  for  the  sup- 
posed Bumeiency  of  the  surety. 

So  it  has  been  held  that  a  surety  on  an 
oflSeial  bond  cannot  validly  voluntarily  con- 
vey, without  valuable  consideration,  all  of 
hia  property  as  against  the  obligee  in  the 
bond,  even  thongh  the  bond  had  not  been 
proceeded  n^n  at  the  time  of  the  convey- 
ance,— especially  where  the  ii^erence  is 
strong  that  the  conveyance  was  made  to 
save  the  property  from  being  taken  to  sat- 
isfy the  bond.  Bay  v.  Cook,  31  111.  336. 
In  this  case  it  was  said  that  such  contingent 
liabilities  should  be  regarded  as  equivalent 
to  an  actual  judgment,  and  that  it  not  only 
would  he  unjust,  but  against  public  pol- 
icy, to  allow  the  bond  to  be  defeated  by  such 
a  conveyance. 

And  a  conveyance  by  a  surety  on  a  liquor 
dealer's  bond  was  held  to  be  fraudulent  as 
to  those  for  whose  protection  the  bond  was 
given,  in  People  use  of  Clinton  t.  Rice,  79 
Mich.  3S4,  44  N.  W.  790. 

And  in  Bowen  v.  State,  121  Ind. 
235,  S3  N.  E.  76,  in  holding  that  a  surety 
on  a  guardian's  bond  cannot  dispose  of  hia 
property  by  voluntary  conveyance  without 
valuable  consideration,  to  the  detriment  of 
tbe  obligee,  and  that  an  action  to  set  aside 
such  a  conveyance  may  be  joined  with  an 
action  on  the  bond,  the  court  said:  "It  is 
manifest,  as  it  seems  to  ns,  that  the  lia- 
bili^  of  a  BUre^  on  a  guardian's  bond 
must  be  governed  hy  the  same  general  prin- 
ciples which  govern  the  liability  of  sure- 
ties on  other  obligatifflis;  that  he  cannot 
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court,  and  the  judgments  were  filed  as 
claims  in  the  bankruptcy  proceedings,  In 
which  no  assets  were  scheduled  by  the  bank- 
rupt Thereafter  the  defendants  Fletcher 
and  Stebbins,  through  the  trustee  in  bank- 
ruptcy, caused  executions  to  be  issued.  Re- 
turns nulla  bona  were  made.  Aliaa  execu- 
tions were  then  issued  and  levied  upon  the 
property  which  had  been  conveyed  to  the 
plaintiff  herein.  The  court  made  appropri- 
ate conclusions  upon  these  finidngs  and  de- 
creed that  the  judgments  constituted  valid 
and  subsisting  liens  upon  the  proper^  in 
question.  From  that  decree  the  plaintiff 
appeals. 

The  only  exception  taken  to  the  findings 
of  fact  and  the  conclusions  of  law  baaed 
thereon  was  a  general  exception  as  followa: 

give  away  all  of  his  property  to  the  detri- 
ment of  those  for  whose  benefit  the  bond  is 
given.  The  contract  of  suretyship  is  in 
force  from  the  date  of  the  execution  of  the 
bond,  though  the  liability  of  the  surety  to 
pay  depends  upon  the  conditions  of  the 
bond."  And  in  Thompson  v.  Thompson, 
19  Me.  244,  36  Am.  Dec.  761,  the  court,  in 
again  holding  that  the  obligee  in  a  guard- 
ian's bond,  as  a  creditor,  might  impeach 
any  conveyance  made  by  a  surety  thereon 
after  the  bond  is  entered  into,  even  though 
prior  to  a  breach  thereof,  said:  "What  is 
the  object  intended  to  he  secured  by  the 
requirement  of  the  statute  that  such  a  bond 
shall  be  taken  T  Can  it  be  treated  aa  having 
no  existence,  until  there  is  some  mismanage- 
ment, some  pecuniary  liability  aside  from 
the  bond,  resting  upon  the  principal  obligor? 
Or  is  it  not  rather  .that  there  shall  be  the 
acknowledgment  of  an  existing  debt,  to  be 
canceled  only  when  all  duties  required  are 
fully  discharged  T  It  is  given  in  the  ex- 
pectation, and  it  is  accompanied  with  tbe 
power  and  the  duty,  of  taking  the  whole 
property  of  the  ward  into  the  custody  of 
the  guardian,  whatever  the  amount  may  be. 
Those  to  be  benefited  are  incapable  of  speak- 
ing for  themselves,  and  protecting  their  own 
rights;  their  property,  it  may  be,  to  almost 
an  unlimited  amount  is  secured  by  nothing 
but  the  oflBcial  bond  of  the  guardian. 
.  .  .  And  why  all  this  requirement  for 
the  protection  of  minora  and  others  in- 
capable, if  the  obligors  can,  immediately 
after  and  before  any  breach  of  the  bond, 
devest  themBclves  of  all  wiiich  rendered 
their  names  valuable,  by  voluntary  or  fraud- 
ulent conveyances  T  .  .  .  The  sureties  on 
Buch  bonds  know  their  liabilify,  and  are 
supposed  to  be  apprised  of  their  danger, 
often  before  a  breach.  They  may  see  the  ex- 
travagance and  mismanagement,  generally, 
of  their  principals,  before  any  of  the  prop-, 
er^  which  they  are  appointed  to  protect 
may  have  come  to  their  hands;  they  may 
wish  to  escape  from  their  obligations, 
whether  present  or  future,  and  the  doctrine 
contended  for  by  the  demandant'a  counsel 
would  enable  them  always  to  shun  their 
liabiUty,  throwing  tbe  loas  from  themaelvea 
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"To  all  of  which  plaintiff  at  the  time  ex- 
cepts, wliicb  exception  is  r'lowed  by  the 
court."  No  exception  of  any  kind  was  tak- 
en to  the  refusal  of  the  court  to  make  cer- 
tain  findings  requested  by  the  appellant. 
Such  an  exception  is,  as  we  have  repeatedly 
held,  wholly  insufiicient  to  permit  a  review 
of  the  evidence  on  appeal.  Pederson  t.  Ull- 
rich, 50  Wash.  211,  96  Pac.  1044;  Wwe- 
hime  V.  Schweitzer,  61  Wash.  299,  98  Pac. 
747 ;  Snohomish  River  Boom  Co.  v.  Great 
Northern  R.  Co.  57  Wash.  693,  107  Pac. 
848;  Pease  v.  Clayton,  62  Wash.  26,  112 
Pac.  943.  The  same  rule  is  applicable  even 
in  equitable  causes  where  findings  are  made. 
Yakima  Grocery  Co.  v.  Benoit,  66  Wash. 
208,  106  Pac.  476.  Being  precluded  from 
reviewing  the  evidence,  except  in  one  par- 
ticular, to  which  we  will  advert  later,  we 
must  affirm  the  decree  if  these  findings  are 
suflicient  to  support  it. 

The  only  question  involved  in  this  ap- 
peal is:  Did  the  respondents  Fletcher  and 
Stebbins  have  an  existing  equity  by  reason 
of  the  lease  at  the  time  the  conveyance  was 
made  to  the  appellant  on  May  9,  1911,  so 
that  the  conveyance  waa,  as  to  them,  fraudu- 
l«it  and  Toidr   The  statute,  Rem.  ft  Bal. 

upon  those  who,  it  is  the  plain  intention  of 
the  law,  should  be  made  secure." 

So,  in  Carlisle  v.  Rich,  8  N.  H.  44,  it 
was  held  that  the  execution  of  an  adminis- 
trator's bond  rendered  the  surety  thereon  a 
then-present  debtor  to  the  obligee,  so  as  to 
render  a  subsequent  voluntary  conveyance 
by  the  surety  fraudulent  irrespective  of  con- 
dition broken  or  rendition  of  judgment. 

And  in  Sanderson  v.  Snow,  68  111.  App. 
384,  it  was  held  that  a  surety  on  a  note 
could  not  voluntarily  convey  his  property 
without  consideration,  so  as  to  defeat  bis 
contingent  obligation,  even  though  his  prin- 
cipal was  able  at  the  time  to  pay  the  debt, 
it  being  said  that  such  a  conveyance  will 
in  law  oe  regarded  as  fraudulent,  and  will 
be  set  aside  upon  the  application  of  the 
parly  aggrieved. 

And  see  Duke  v.  Pigman,  110  Ky.  756, 
62  S.  W.  867,  wherein  the  judgment  was 
premised  upon  the  fact  that  proper^  con- 
veyed in  fraud  of  the  grantor's  creditors 
was  subject  to  the  payment  of  a  debt  for 
winch  he  was  bound  as  surety. 

But  see  Fales  v.  Thompson,  1  Mass.  134, 
holding  that  one  who,  as  surety,  entered 
into  a  rule  of  reference,  did  not  thereby  be- 
come a  debtor  so  as  to  enable  another  party 
to  the  rule  to  defeat  a  subsequent  convey- 
ance by  the  surety  as  in  fraud  of  creditors, 
where  the  conveyance  was  executed  before 
judgment  was  obtained  on  the  rule. 

As  to  rights  between  cosureties,  see  cases 
in  following  subdivision. 

Miscellaneous  eases. 

The  obligor  in  an  indemnity  bond  of  a 
hail  has  been  held  to  be  a  debtor  and  the 
47  L.R.A.(N.S.} 


Cod^  S  8766,  provides:  "A  husband  may 
give,  grant,  sell,  or  convey  directly  to  his 
wife,  .  .  .  his  .  .  .  community  right, 
title,  interest,  or  estate  in  all  or  any  por- 
tion of  their  community  real  property.  And 
every  deed  made  from  husband  to  wife 
.  .  .  shall  operate  to  devest  the  real 
estat*  therein  recited  from  any  or  every 
claim  or  demand  as  community  proper^, 
and  shall  vest  the  same  in  the  grantee  as 
separate  property.  .  .  .  Provided,  how- 
ever, that  the  conveyances  or  transfers  here- 
by authorized  shall  not  affect  any  existing 
equity  in  favor  of  creditors  of  the  grantor 
at  the  time  of  such  transfer,  gift,  or  convey- 
ance." The  appellant  contends  that  the 
judgment  creditor  had  no  existing  equity 
at  the  time  of  the  husband's  transfer  to 
the  wife,  and  there  only  existed  a  con- 
tingent liability  against  the  husband,  which 
it  is  claimed  was  not  sufficient  under  the 
statute  to  defeat  the  transfer.  While  some 
courts  have  held,  under  statutes  declaring 
conveyances  void  as  to  "existing  debts," 
that  such  conveyances  are  not  void  per  se 
as  to  contingent  liabilities  only,  we  do  not 
think  these  decisions  applicable  under  the 
above-quoted  statute.  There  is  a  clear  dis- 

one  indemnified  a  creditor,  so  as  to  enable 
the  latter  to  avoid  a  fraudulent  conveyance 
by  the  former  even  before  payment  of  the 
recognizance  debt.  Carr  t.  Davis,  64  W. 
Va.  622,  20  L.R.A.(Ni[.)  58,  63  8.  E.  826, 
16  Ann.  Gas.  1031. 

Bo,  a  voluntary  conveyance  by  a  stock- 
holder of  an  insolvent  bank,  executed  in 
anticipation  of  a  call  to  respond  to  bis 
statutory  obligation  as  a  stockholder,  has 
been  held  ineffectual  as  against  existing 
creditors  of  the  bank.  Yardley  v.  Tarr, 
67  Fed.  867,  wherein  it  was  said  that  the 
stockholder's  obligation  to  the  creditors  of 
the  bank  was  a  debt  in  no  respect  different 
from  other  debts  subject  to  contingencies. 
And  under  statutes  mnking  members  of  cor- 
porations liable  for  its  judgment  debts  in 
case  of  its  failure  *o  meet  them  within  a 
certain  length  of  time,  it  has  lieen  held  that 
a  conveyance  by  a  member  of  his  intwest 
in  the  corporation  without  adequate  con- 
sideration, and  for  the  purpose  of  avoidinj* 
his  liability  as  a  member  of  the  corporation, 
was  fraudulent  as  to  creditors  of  the  cor- 
poration, although  such  creditors  had  not 
reduced  their  claims  to  judgment  at  the 
time  of  the  transfer.  Marcy  v.  Clark,  17 
Mass.  330.  (This  decision  was  severely  crit- 
icized by  the  reporter.) 

And  an  agent  who  has  securities  of  his 
principal  for  which  he  is  liable  to  account, 
although  no  demand  has  been  made  therefor 
at  the  time  of  a  voluntary  conveyance  by 
him  of  all  his  property,  has  been  h'eld  to  l>e 
contingently  liable  so  aa  to  make  him  a 
debtor  and  the  principal  a  creditor  for  the 
purpose  of  avoiding  tlie  conveyance  under 
the  statute  against  fraudulent  conveyances. 
Young  V.  Heermans,  66  K.  Y.  374. 
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tinction  between  "exiating  debts"  and  "ex- 
isting equities/'  The  legislature  in  ufling 
the  latter  expression  must  be  presumed  to 
have  used  it  advisedly  and  to  some  purpose. 
An  existing  equity,  on  the  one  tuuid,  im- 
plies an  existing  liabilify  on  the  otiier. 
That  liability  may  be  either  present  or  con- 
tingent. In  either  case  it  is  existent.  An 
existing  debt  implies  a  present  enforceable 
liability;  a  debt  aa  distinguished  .from  an 
equity.  One  must  be  said  to  have  an  exiat- 
ing equity  when  ho  has  an  existing  right 
to  future  payment,  though  it  be  contin- 
gent, of  which  it  would  be  inequitable  to 
deprive  him.  This  distinction  is  made  plain 
in  a  cases  chiefly  relied  upon  by  the 
appellant  (Severs  t.  Dodsoa,  53  N.  J.  Eq. 
633,  51  Am.  St.  Rep.  641.  34  Atl.  7),  where 
the  liability  of  an  accommodation  indor- 
ser,  contingently  liable  upon  current  notes, 
was  held  not  to  be  an  "existing  <lebt"  under 
a  statute  avoiding  transfers  as  to  existing 
debts.  The  court  intimates  tliat  had  the 
statute  used  the  words  "existing  liabilities," 
it.  would  liave  compelled  a  contrary  de- 
cision, though  the  court  reprobates  as  un- 
wise and  inexpedient  such  a  statute  as  re- 
lating to  fraudulent  eonveyances  generidly. 

And  it  has  been  held  that  a  voluntary 
eonvpyance  made  during  the  trial  of  an 
action  in  equity  by  one  who  was  eontin- 

gently  liable  for  costs  therein  was  (raudu- 
>nt  and  could  be  set  aside  at  the  suit  of 
one  obtaining  such  a  Judgment  against  the 
conveyor  for  costs.  McLaggan  v.  Smith,  35 
Misc.  664,  71  N.  Y.  Supp.  1121. 

And  the  obligor  in  a  penal  bond  con- 
ditioned for  the  conveyance  of  real  prop- 
erty has  been  held  to  be  the  debtor  of  the 
obligee  from  the  execution  of  the  bond, 
so  as  to  entitle  the  latter  to  attack  as 
fraudulent  a  conveyance  by  the  obligor, 
made  after  the  execution  of,  but  prior  to 
the  breach  of,  the  bond.  Stone  v.  Myers, 
9  Minn.  303,  Gil.  287,  86  Am.  Dec.  104. 

But  in  Henderson  v.  Dodd,  Bail.  Eq.  138, 
it  was  held  that  a  remainderman  was  not 
such  a  subsisting  creditor  of  the  life  ten- 
ant of  a  slave  which  the  latter  sold  absolute- 
ly, aa  to  entitle  the  remainderman  to  set 
aside  aa  fraudulent  a  vohintaiy  convey- 
ance of  the  life  tenant's  property,  the  court 
saying  that  since  the  life  tenant's  liability 
for  selling  the  slave  was  contingent  upon 
the  slave's  surviving  him,  he  could  not  be 
regarded  aa  a  subsisting  debtor  at  the  time 
of  the  voluntary  conveyance  of  his  property, 
and  that  under  the  statute  of  18  Elizabeth, 
a  creditor,  to  set  aside  a  eonw/ance  merely 
because  it  was  voluntary,  must  be  a  sub- 
sisting creditor. 

As  between  cosureties,  it  has  been  held 
that  a  surety  is  an  existing  creditor  en- 
titled to  protection  against  a  fraudulent 
conveyance  made  by  his  cosurety  at  any 
time  subsequent  to  the  execution  of  the  com- 
mon obligation,  the  rule  being  that  his  right 
47  L.rX(N.S.) 


Tha  term  "existing  equity"  is  certainly  as 
comprehensive  as  the  term  "existing  lia- 
bility." 

We  have  nothing  to  do  with  the  unwis- 
dom or  inexpediency  of  the  statute.  Those 
are  matters  of  legislative  concern.  We  are 
constrained  to  give  effect  to  the  statute  as 
it  is  written.  The  term  "existing  equity" 
is  broad  enough  to  include  existing  con- 
tingent liabilities. as  well  as  existing  abso- 
lute debts.  It  is  too  broad  to  include  only 
the  latter.  To  so  confine  it  would  be  to 
do  violence  to  the  language  of  the  statute, 
and  go  contrary  to  the  universal  rule  that 
such  statutes  are  to  be  construed  liberally, 
as  in  favor  of  the  enforcement  of  just  obli- 
gations. Bump,  Fraud.  Conv.  §  602;  20 
Cyc.  341.  We  will  remark  in  passing,. how- 
ever, that  we  do  not  share  in  the  animad- 
versions of  the  New  Jersey  court  upon  the 
wisdom  or  expediency  of  the  broader  terms 
of  the  statute.  The  claim  that  a  statute 
giving  the  holder  of  a  contingent  liability 
founded  in  a  definite  and  certain  contract 
the  benefit  of  the  act  without  proof  of 
actual  fraud  would  tend  to  render  rolun- 
tary  settlements  uncertain  and  precarious 
appmls  to  us  with  less  force  than  the  equal- 
relates  back  to  the  date  of  the  obligation, 
and  therefore  antedates  any  conveyance  made 
subsequent  thereto,  so  that  it  can  be  at- 
tacked 1^  him.  Yeend  t.  Weeks,  104  Ala. 
331,  63  Am.  St.,  Bep.  50,  16  So.  165  (sure- 
ties on  administrator's  bond)  ;  Washington 
V.  Norwood,  128  Ala.  383,  30  So.  405  (sure- 
ties on  adminiatrator's  bond)  ;  Gibson  v. 
Love,  4  Fla.  217  ( sureties  on  executor's 
bond) ;  Howe  v.  Ward,  4  Me.  195,  sureties 
on  sheriff's  bond);  Wbitehouse  v.  Bolster, 
95  Me.  468,  60  Atl.  240  (sureties  on  probate 
bond) ;  ' Smith  t.  Rumsey,  33  Mich.  183 
(sureties  on  town  treasurer's  bond) ;  Pash- 
by  V.  Mandigo,  42  Mich.  172,  3  N.  W.  927 
(sureties  on  note)  ;  Bowen  v,  Hoskins,  46 
Miss.  183,  7  Am.  Rep.  728  (sureties  on 
note)  ;  Neilson  v.  Williams,  42  N.  J.  Eq. 
291,  11  Atl.  267  (sureties  on  guardian's 
bond) ;  Raymond  v.  Cook,  31  Tex.  378 
(sureties  to  execution) ;  Holsberry  v.  Pol- 
ing, 38  W.  Va.  186,  18  S.  E.  486  (sureties 
on  sheriff's  bond);  Hawker  v.  Hoore,  40 
W.  Va.  49,  20  S.  E.  848  (sureties  on  note). 
But  it  has  been  held  that  in  such  a  case  the 
complaining  surety,  in  order  to  set  the  con- 
veyance aside,  must  show  that  the  defend- 
ant surety  is  insolvent,  or  that  there  is  some 
other  necessity  for  resort  to  the  property 
alleged  to  have  been  fraudulently  conveyed. 
Mason  v.  Fierron,  63  Wis.  230, 23  N.  W.  119. 

And  the  general  rule  applied  as  between 
cosureties  has  been  held  applicable  as  be- 
tween coindorsera  of  notes.  Hayden  v. 
Thrasher,  28  Fla.  162,  9  So.  855;  Pulaifer 
v.  Waterman,  73  Me.  233;  National  Valley 
Bank  V.  Hancock,  100  Va.  101,  67  UJLA. 
728.  93  Am.  St.  Rep.  933,  40  S.  E.  611. 

G.  J.  C. 
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ly  certain  result  that  the  narrower  pro- 
vision would  tend  to  render  the  enforce- 
ment of  contracts  solemnly  made  easily 
avoided  and  so  precarious  that  suretyKhip, 
guardian's  and  personal  indemnity  bonds, 
leasitj,  and  the  like,  would  be  of  little  value, 
since  proof  of  actual  fraudulent  intent  is 
usually  impossible.  The  broader  construc- 
tion of  the  statute  has  the  merit  of  encour- 
aging honesty  and  fair  dealing.  Gannard 
V.  Eslava,  20  Ala.  732,  742.  Were  the  ques- 
tion not  a  new  one,  this  would  end  our  dis- 
cussion ;  but  the  question  being  new,  and 
the  contrary  view  being  ably  presented  by 
counsel,  we  deem  it  not  improper  to  con- 
sider it  from  another  angle. 

It  is  obvious  that  under  our  statute  the 
motive  actuating  the  voluntary  conveyance 
to  the  other  spouse  is  immaterial.  Even  as- 
suming, therefore,  as  counsel  would  have  us 
assume,  that  existing  debts  and  existing 
equities  are  synonymous  terms,  this  statute 
would  be  in  effect  the  same  as  those  statutes 
directed  against  fraudulent  conveyances 
generally,  under  which,  without  regard  to 
the  actual  motive  of  the  donor,  voluntary 
conveyances  are  universally  held  void  as 
to  existing  creditors,  the  collection  of  whose 
debts  thoy  hinder  or  delay.  Under  such 
statutes  the  act  of  voluntary  conveyance  it- 
self is  conclusive  evidence  of  fraud.  "The 
intent  is  presumed  from  the  act."  Bump, 
Fraud.  Conv.  4th  ed.  §  242.  Tn  this  aspect, 
and  indulging  counsel's  assumption,  there 
is  absolutely  no  difference  between  the  stat- 
ute here  involved  and  the  statutes  against 
fraudulent  conveyances  generally.  Under 
such  statutes,  both  on  what  we  conceive  to 
be  the  better  reasons  and  the  more  per- 
suasive authorities,  existing  creditors  are 
held  to  be  all  persons  having  subsisting  ob- 
ligations against  the  donor  at  tlie  time  of 
the  voluntary  transfer,  although  their 
claims  be  immature  or  even  contingent. 

"A  contingent  liability  is  as  fully  pro- 
tected against  fraudulent  and  voluntary 
conveyances  as  a  claim  certain  and  abso- 
lute; and  whoever  has  a  claim  or  demand 
arising  out  of  a  pre-existing  contract,  al- 
though it  may  be  contingent,  is  a  creditor 
whose  rights  are  affected  by  such  convey- 
ances, and  can  avoid  them  when  the  con- 
tingency happens  upon  which  the  claim  de- 
pends." 20  Cyc.  421.  See  also  to  the  same 
effect,  Bump,  Fraud.  Conv.  4th  ed.  §  503. 

In  Anderson  v.  Anderson,  64  Ala.  403, 
406,  under  a  statute  construed  aa  avoiding 
all  voluntary  conveyances  as  to  existing 
creditors,  though  such  conveyances  ifere 
not  infected  with  actual  fraud,  the  court, 
holding  a  voluntary  conveyance  subject  to 
bo  defeated  by  the  subsequently  maturing 
though  then  contingent  liability  of  the 
grantor  as  administrator  of  an  estate,' 
47  L.R.A.{N.S.) 


said:  "The  term  'creditors,'  as  employed  by 
the  statute,  has  been  construed  liberally, 
and  not  in  a  narrow,  strict,  or  technical 
.  sense.  Whoever  has  a  right,  claim,  or  de^ 
roand,  founded  on  contract,  whether  con- 
tingent or  absolute,  for  the  performance  of 
a  duty,  or  for  the  payment  of  damages  if 
the  contract  should  not  be  fully  performed, 
has  been  r^arded  as  a  creditor,  within  the 
meaning,  of  the  statute,  against  whom  a 
voluntary  conveyance  will  not  be  support- 
ed, though  no  breach  of  the  contract,  fur- 
nishing a  cause  of  action,  may  occur  until 
after  the  execution  of  the  conveyance.  Bibb 
V.  Freeman,  59  Ala.  615;  Foote  v.  Cobb, 
18  Ala.  58S;  Gannard  v.  Eslava,  20  Ala. 
732."  The  following  cases  announce  and 
exemplify  the  same  principle:  Thomson  r. 
Crane  ( C.  C. )  73  Fed.  327 ;  Bowen  v.  State, 
121  Ind.  235,  23  N.  E.  75;  Crocker  v.  Hunt- 
zieker,  113  Wis.  181,  88  N.  W.  232;  Young 
V.  Heermana,  66  N.  Y.  374;  Stone  v.  Myers, 
9  Minn.  303,  Gil.  287,  86  Am.  Dec.  104; 
Gannard  v.  Eslava,  supra. 

This  court  has  declined  to  construe  the 
term  "creditor"  in  the  general  statute  in 
the  narrow  sense  aa  including  only  a  person 
to  whom  there  is  due  a  fixed  and  certain 
present  debt.  In  Bates  v.  Drake,  28  Wash. 
447,  455,  68  Pac.  961,  964,  we  said:  "The 
statute  of  13  Eliz.  chap.  5,  which  is  a  part 
of  the  common  law  of  this  state  (Wagner 
V.  Law,  3  Wash.  SOO-502,  15  L.RA.  784,  28 
Am.  St.  Rep.  56,  28  Pac.  1109,  29  Pac.  927) 
provided  that  all  conveyances  made  with 
the  intent  to  hinder,  delay,  or  defraud  cred- 
itors and  oth(4-s  of  their  just  and  lawful 
actions,  suits,  debts,  accounts,  damages,  etc., 
should  be  deemed  and  taken  as  void,  and 
of  none  effect.  In  those  states  where  a  simi- 
lar statute  is  in  force,  or  which  recognize 
this  statute  as  being  a  part  of  their  com- 
mon law,  it  is  the  almost  uniform  holding 
that  a  person  having  a  claim  against  an- 
other for  damages  sounding  in  tort  is  a 
creditor  of  that  other  within  the  meaning 
of  the  rule,  and  this  holding,  we  think,  is 
supported  by  the  better  reason." 

Strictly  speaking,  the  lease  here  in  ques- 
tion created  a  present  existing,  but  contin- 
gent, liability;  not  mature,  it  is  true,  but 
payable  in  future  on  a  contingency.  It  was 
none  the  less  a  present  obligation  thft  equi- 
ty of  which  it  should  be  as  much  the  policy 
of  the  law  to  protect  as  any  other  obliga- 
tion. The  case  of  O'Brien  v.  Whigam,  9 
App.  Div.  113,  41  N.  Y.  Supp.  40,  seems  to 
us  directly  applicable.  In  that  case  the  con- 
veyance was  executed  in  3893.  The  lease 
expired  next  year,  but  was  renewed.  There 
was  a  default  in  the  payment  of  rent  under 
the  renewed  lease.  Though  there  was  evi- 
dence of  actual  fraudulent  intent,  the  court 
also  indicates  that  even  in  the  absence  of 
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this  etement,  the  landlord,  as  a  creditor, 
within  the  meaning  of  the  statute,  could 
assert  his  claim  for  rent  as  against  the  con- 
Teyanoe,  citing  Young  v.  Heermans,  88  N. 
Y.  374,  and  Anderson  v.  Anderson,  supra. 
The  court  said:  "At  the  time  when  this  con- 
veyance was  made,  there  was  a  subsisting 
lease,  the  privilege  of  renewal  existed,  and 
whether  it  should  be  renewed  or  not  was  at 
the  option  of  the  lessee.  She  having  exer- 
cised that  option  by  a  renewal,  there  was 
at  all  times  an  existing,  continuing  liabil- 
ity upon  her  part  to  pay  the  rent  secured 
thereby.  This  condition  constituted  the 
plaintifTs  creditora  within  the  meaning  of 
the  atatnte,  at  the  time  the  transfer  was 
made." 

We  are  not  impressed  with  the  argument 
based  upon  a  supposed  analogy  between 
debts  which  avoid  a  voluntary  conveyance 
and  debts  provable  in  bankruptcy.  It  is 
true  that  the  Federal  courts  have  held  that 
rent  falling  due  after  the  filing  of  a  petition 
in  bankruptcy  is  not  a  debt  provable  in 
bankruptcy,  but  that  is  because  the  con- 
tract to  pay.  rent,  the  lease,  is  not  termi- 
nated by  the  bankruptcy,  but  is  still  a  sub- 
sisting obligation  against  the  bankrupt 
after  his  discharge.  In  the  case  chiefly  re- 
lied upon  by  the  appellant  in  this  connec- 
tion, it  is  said:  "The  date  of  filing  the  peti- 
tion in  bankruptcy  is  intended  to  mark  the 
line  of  separation  between  debts  that  are 
probable  and  those  that  are  not  provable 
against  the  bankrupt's  estate.  Those  that 
are  not  provable  remain  subsisting  obliga- 
tiona  of  the  bankrupt,  and  he  is  not  re- 
leased therefrom  by  his  discharge.  The  ad- 
judication of  bankruptcy  does  not  dissolve 
contractual  relations  between  the  bankrupt 
and  others.  It  takes  from  him  his  prop- 
trty  and  devotes  it  to  the  payment  of  debts 
which  are  provable  under  §§  83a  and  63b 
of  the  bankruptcy  act  [act  July  1,  1898, 
chap.  541,  30  Stat,  at  L.  562,  563,  U.  S. 
Comp.  Stat.  1901,  p.  3447],  but  it  does  not 
absolve  him  from  the  obligations  of  con- 
traetfl."  Colman  Co.  v.  Withoft,  115  C.  C. 
A.  222,  195  Fed.  250.  The  decision  was 
thus  squarely  based  upon  §  63  of  the  bank- 
ruptcy act,  which  defines  a  provable  debt 
as  "a  fixed  liability  .  ,  .  absolutely 
owing  at  the  time  of  the  filing  of  the  peti- 
tion against  him."  U.  S.  Comp.  Stat.  1901, 
p.  3447.  The  statute  here  involved  con- 
tains no  such  narrowing  clause.  The  dis- 
tinction between  a  debt  absolutely  owing 
and  an  existing  equity  is  plain.  The  anal- 
ogy assumed  is  in  fact  wanting.  Tlfe  dis- 
tinction is  further  emphasized  in  Bray  v. 
Cobb  (D.  C.)  200  Fed.  270,  274,  where  the 
court,  placing  its  decision  distinctly  upon 
S  63a,  subd.  1  of  the  bankruptcy  ac^  says; 
*^n  a  court  of  equify  many  questions  might 
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arise,  and  conclusions  be  reached  which  are 
not  tenable  in  a  court  of  bankruptcy.  Due 
regard  being  had  to  the  rights  of  other 
creditors,  keeping  in  view  that  the  ordinary 
contractual  relations  of  the  bankrupt  are 
terminated  by  the  adjudication,  and  giving 
consideration  to  the  words  of  the  statute, 
the  claimant,  if  entitled  to  prove  any  claim 
based  on  the  agreement,  is  only  entitled 
to  prove  for  what  was  absolutely  due  at- 
the  time  of  the  filing  of  the  petition  in 
bankruptcy." 

We  have  examined  the  many  authorities 
cited  by  counsel  for  appellant;  hut  a  fur- 
ther review  of  them  would  serve  no  useful 
purpose,  since  we  deem  the  authorities  we 
have  noted  determinative  of  the  question 
here  involved.  • 

The  only  question  arising  upon  the  evi- 
dence, which  we  are  permitted  by  the  state 
of  the  record  to  review,  is  the  admission  by 
the  trial  court,  on  cross-examination,  of  ap- 
pellant's husband,  of  a  financial  statement 
made  by  him  to  the  Washington  Trust  Com- 
pany, which  was  agent  for  Fletcher  and 
Stebbins.  In  this  statement  he  represent- 
ed that  he  had  property  of  an  aggregate 
value  of  about  $41,000.  It  Is  frue  this 
statement  was  made  in  order  to  procure  a 
loan,  and  not  in  view  of  the  lease  after- 
wards entered  into  through  the  trust  com- 
pany as  agent.  The  evidence  was,  how- 
ever, properly  admissible  on  cross-examina- 
tion. The  purpose  of  the  statemeat  did 
not  affect  its  admissibility. 

Notwithstanding  the  fact  that  the  absence 
of  proper  exceptions  to  the  findings  pre- 
cludes a  reversal  for  insufficiency  of  the  evi- 
dence, we  have  examined  the  record  with 
care,  and  we  are  satisfied  that  the  findings 
of  the  trial  court  are  sustained  by  it  in 
any  event 

The  decree  is  affirmed. 

Crow,  Cb.  J.,  ajid  Fnllerton,  Horrltf 
and  Main,  JJ^  concur. 

ALABAMA  SUPREMB  COURT. 
•     HOMER  STEWART,  Appt., 

V. 

NASHVILLE,    CHATTANOOGA,    ft  ST. 
LOUIS  RALLiWAY  COMPANY. 

(—  Ala.  — ,  61  So.  73.) 

Haster  and  servant  —  standing  engine 
—  threatening  collision  —  fright  of 
engineer  —  llabllltf. 
1.  A  railroad  company  is  not  liable  for 

Vote.  —  Duty  to  warn  traintn0n  as  to 
location  of  oars  «een  ahead  on  spun 

near  track, 

A  search  of  the  authoritiea  justifies  the 
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injury  to  an  engineer  who  leaps  <rom  hit 

engine  upon  seeing  the  headlight  of  another 
engine  a  short  distance  ahead  apparently  on 
the  main  track,  but  in  fact  on  a  spur,  be- 
cause of  failure  to  warn  him  of  the  exist- 
ence of  the  spur,  or  hecause  of  leaving  an 
engine  standing  so  near  the  main  track 
with  headlight  burning. 
Same  —  assamptlon  of  risk  —  ordinary 
tjondltions. 

2.  A  locomotiTe  engineer  assumes  the  risk 
of  determining  his  course  of  action  upon 
misjudging  oratnary  and  usual  conditions 
appearing  to  be  dangerous,  but  not  so  in 
fact. 

(January  17,  1913.) 

APPEAL  by  plaintiflT  from  a  judgment  of 
the  Circui*  Court  for  Madison  County 

statement  of  the  court  that  the  foregoing 
case  is  one  of  first  impression  upon  the 
question  of  the  duty  of  a  railroad  company 
to  notify  trainmen  of  cars  standing  on  spurs 
in  close  proximity  to  the  track. 

In  addition  to  the  point  actually  decided, 
the  case  is  valuable  as  illustrating  the  rule 
stated  in  the  note  to  Scheurer  t.  Banner 
Rubber  Co.  28  L.R^.(N.S.)  1216,  where  it 
is  said:  "In  every  case  involving  the  lia- 
bility of  the  master  for  an  injury  to  a  serv- 
ant, it  is  elemental  that  there  can  be  no 
recovery  unless  the  master  has  been  negli- 

Sent, — ^oas  been  guilty  of  some  breach  of 
uty  owing  by  htm  to  the  servant."  This 
point  is  &equently  passed  over,  and  re- 
covery is  denied  upon  the  ground  of  the 
servant's  assumption  of  risk  or  contributory 
negligence,  in  cases  in  which  there  is  in 
fact  no  negligence  on  the  part  of  the  mas- 
ter, and  consequently  he  is  not  prima  facie 
liable  and  need  not  resort  to  the  affirmative 
defenses  to  prevent  a  recovery.  This  is,  in 
many  cases,  probably  justillable,  as  the  evi- 
dence clearly  Shows  that  the  servant  did 
assume  the  risk  or  was  piilty  of  contribu- 
tory n^ligence,  while  it  is  not  so  clear  that 
the  master  was  not  guilty  of  negligence  on 
his  part.  But  the  point  should  not  be  over- 
looked that,  irrespective  of  the  conduct  of 
the  servant,  there  can  be  no  recovery  with- 
out negligence  on  the  part  of  the  master. 

As  to  the  point  actually  decided  by  the 
court,  it  is  submitted  that  one  essential 
point  was  not  given  due  weight  and  was  in 
fact  practically  ignored.  This  is  the  qiies- 
tion  of  the  servant's  knowledge  of  the  loca- 
tion of  the  spur  at  this  particular  place 
and  the  consequent  probability  of  cars 
standing  upon  it.  It  is  true,  as  the  court 
says,  that  the  construction  and  use  of  side 
tracks  and  spurs  at  convenient  places  is 
but  an  ordinarv  incident  to  the  use  and 
operation  of  railroads,  but  it  is  not  shown 
in  any  way  that  the  plnintifT  had  ever 
passed  over  this  road  before,  or  had  •(!- 
quired  knowledge  in  any  way  as  to  the 
location  of  this  spur;  and  in  the  absence  of 
such  knowledge  it  would  seem  to  be  a  very 
strict  application  of  the  doctrine  of  im- 
puted knowledge,  to  hold  that  a  servant,  in 
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in  defendant's  favor  In  an  action  brought 
to  recover  damages  lor  personal  InjurieB 
allied  to  have  been  caused  by  defendant's 
negligence.  AflSrmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  James  H.  Brancb  and  Klrfc, 
Carmlchael,  &  Rather  for  appellant. 

Messrs.  Spraclns  &  Speake,  for  appel- 
lee: 

The  negligence  vas  not  the  proximate 
cause  of  the  injury. 

Western  B.  Co.  v.  Mutch,  97  Ala.  199,  21 
L.R.A.  316,  38  Am.  6t  Bep.  179,  11  So. 
694;  Crowley  v.  West  End,  149  Ala.  «13, 
10  L.B.A.(NJB.)  801,  43  Sa  369;  Wilson  t. 
Louisville  ft  N.  B.  Co.  146  Ala.  8 
L.B.A.(N.S.)  987,  40  So.  941. 

the  absence  of  any  actual  knowledge,  must 
be  presumed  to  have  taken  into  considera- 
tion by  his  contract  of  service  the  danger 
of  suddenly  encountering  on  a  curve  of  the 
road  a  bright  headlight  indicating  the  pres- 
ence of  a  locomotive,  which,  owing  to  the 
particular  situation  of  the  main  track  and 
the  spur,  had  the  appearance  of  being  upon 
the  main  track.  If  such  a  danger  is  one 
which  can  be  said,  aa  a  matter  of  law,  to 
be  one  ordinarily  incident  to  the  business 
of  railroading,  then  the  decision  is  un- 
questionably correct. 

The  decision  in  the  foregoing  case  is  sup- 
ported to  some  extent,  at  leas^  by  the  doc- 
trine which  ia  laid  down  by  good  authority, 
that  the  rule  that  a  servant  may  be  freed 
from  the  charge  of  contributory  negligence 
by  the  fact  that  his  act  was  committed 
while  confronted  by  a  sudden  emergency  is 
not  applicable  where  the  scr^'ant  was  not 
confronted  by  an  actual  danger.  See  3  I-a- 
batt.  Mast.  &,  S.  2d  ed.  §  1274.  A  reading 
of  tiie  context  and  authorities  would  lead 
one  to  believe,  however,  that  the  true  rule 
is  that  the  servant  is  not  required  to  act 
with  more  care  than  a  reasonably  prudent 
man  would  exercise  under  the  same  circum- 
stances, and  that,  if  the  emergency  or  dan- 
ger is  caused  by  the  negligence  of  the  de- 
fendant, the  danger  need  not  be  an  actual 
one,  but  only  of  such  character  that  a  rea- 
sonably prudent  man,  under  all  of  the  cir- 
cumstances, would  believe  that  the  danger 
was  an  actual  and  imminent  danger. 

It  should  be  noted  that  in  the  foregoing 
case  the  defendant  was  not  the  master  of 
the  plaintifT.  The  foregoing  discussion  has 
assumed  that  this  was  a  case  of  a  servant 
suing  the  master,  since  the  court  in  its 
discussion  so  assumed,  as  is  shown  by  the 
last  paragraph  of  the  opinion. 

Although  the  court  does  not  expressly 
pass  upon  the  question  whether  the  conduct 
of  the  servant  was  that  of  a  reasonably 
prudent  man  or  not,  a  note  upon  "Care  re- 
quired of  one  in  sudden  emergency,"  at- 
tached to  Lemay  v.  Springfield  Street  R. 
Co.  37  L.B.A.(N.3.)  43,  may  be  of  interest 
in  this  connectitHL  W.  M.  Q. 
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Stewart  was  a  mere  licensee,  and  there 
was  no  duty  to  warn  him,  and  no  liability 
except  for  wanton  or  wilful  wrong. 

Birmingham  Southern  R.  Co.  v.  Kendrick, 
155  AU.  352.  46  So.  588;  Western  R.  Co. 
T.  Russell,  144  Ala.  143,  113  Am.  St.  Rep. 
24,  39  So.  311;  Bailey,  Maat  &  8.  pp.  158- 
106;  Sloss  Iron  &  Steel  Co.  T.  Knowlea,  129 
Ala.  410,  30  So.  584. 

It  was  plaintiff's  duty  to  ascertain  the 
precise  location  of  the  switches  and  side 
tracks  with  r^erence  to  the  performance,  of 
his  duties. 

Randall  t.  Baltimore  &  0.  R.  Co.  109  U. 
8.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322. 

The  defendant  is  not  liable  for  a  b)%acb 
of  du^  owing  to  plaintiff  by  his  employer. 

Broslin  v.  Kansaa  City,  M.  &  B.  R.  Co. 
114  Ala.  398,  21  So.  475,  1  Am.  Neg.  Rep. 
549;  Travis  t.  Kansas  City,  S.  &  G.  R.  Cq. 
119  La.  489,  10  L.R.A.(N.S.)  1189,  121  Am. 
St.  Rep.  626.  44  So.  274. 

Somerrille.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  locomotive  engineer  in  the 
service  of  the  Southern  Railway  Company, 
while  operating  his  engine  at  night  over  a 
section  of  the  defendant's  main  line,  used 
by  his  employer  under  an  agreement  with 
defendant,  discovered,  about  40  yards 
ahead  of  him,  another  engine  with  head- 
light burning,  and,  supposing  it  to  be  on 
the  main  line,  and  a  collision  with  it  immi- 
nent, was  seized  with  fright,  leaped  from 
his  en^ne,  and  was  injured.  It  is  alleged 
that  plaintifTa  inference  and  his  fright,  and 
his  effort  to  escape  from  the  supposed  peri], 
were,  under  the  circumstances,  reasonable 
and  proper;  and  that  his  injury  was  due 
to  defendant's  breach  of  duty  owed  to  him 
in  not  warning  him  of  the  existence  and 
use  of  the  spur  track,  or  in  leaving  its 
engine  so  close  to  the  main  line  as  to  de- 
ceive him,  or  in  not  screening  or  extinguish- 
ing the  engine's  headlight. 

We  are  referred  by  counsel  to  no  prec- 
edent for  a  recovery  in  such  a  case  as  this, 
and  our  own  researches  lead  us  to  conclude 
that  the  case  is  one  of  first  impression  in 
the  courts.  If  plaintiff  la  entitled  to  re- 
cover, it  can  only  be  because  defendant  has 
violated  some  duty  owed  to  him  in  the 
premises. 

We  are  referred  by  plaintifTs  counsel  to 
the  doctrine  which  justifies  one  who  is  as- 
saulted by  the  wilful  act  of  another  to 
act  reasonably  upon  appearances,  and  to 
do  in  defense  what  a  reasonable  man  would 
do  under  like  circumstances;  and,  again, 
to  the  right  of  recovery  for  a  civil  assault, 
when  one  is  put  in  fear  by  an  apparent 
demonstration  of  force,  although  there  was 
no  intent  to  harm,  and  no  danger  of  harm 
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in  fact.  Reference  is  made,  also,  to  the  doc- 
trine that  one  who  is,  by  the  wrongful  or 
negligent  conduct  of  another,  in  violation 
of  a  duty  owed  him,  brought  into  sudden 
peril,  and  who,  in  the  effort  to  escape  it, 
acts  wildly  and  runs  into  danger  and  is  in- 
jured, although  cool  circumspection  would 
have  enabled  him  to  choose  a  safe  escape, 
is  nevertheless  not  barred  of  his  recovery 
by  reason  of  contributory  negligence,  if  his 
conduct  was  that  of  an  ordinarily  prudent 
man  under  such  circumstances.  Louisville 
&  N.  R.  Co.  V.  Thornton,  117  Ala.  274,  23 
So.  778;  Postal  Teleg.  Co.  v.  Hulsey,  132 
Ala.  447.  31  So.  527;  Pierson  Lumber  Co. 
V.  Hart.  144  Ala.  239.  39  So.  566.  In  the 
first  two  instances,  however,  there  is  a 
wilful  breach  of  an  unquestionable  duty 
not  to  put  anyone  in  fear  by  any  demon- 
stration reasonably  calculated  to  do  so;  and 
in  the  last  there  is  actual  peril  to  the  plain- 
tiff,  resulting  from  a  breach  of  the  defend- 
ant's specific  duty  not  to  thus  cause  him  an 
injury. 

The  caae  of  Birmingham  R.  &  Electric 
Co.  T.  Butler.  136  Ala.  388,  33  So.  33,  is 
more  nearly  in  point.  There  a  passenger 
sued  the  carrier  company,  and  the  com- 
plaint alleged  in  the  alternative  that  the 
defendant's  BN'vant  caused  another  of  its 
cars  "to  appear  to  be  in  imminent  danger 
of  collision"  with  the  car  on  which  plaintiff 
was  riding,  whereby  he  was  caused  to  jump, 
to  his  injury.  On  demurrer,  it  was  held 
that,  to  state  a  eaiise  of  action,  it  should 
appear  tiiat  the  appearance  -of  imminent 
danger  vaa  such  as  to  convince  a  reason- 
able person  of  tiie  imminence  of  such  dan- 
ger; and  that  plaintiff  jumped  from  the 
car  to  save  himself,  as  any  reasonable  per- 
son might  have  done  under  such  circum- 
stances. We  are  not  disposed  to  question 
the  view  that  such  a  count  states  a  good 
cause  of  action  in  favor  of  a  passenger 
against  his  carrier.  We  aeemne,  however, 
that  even  in  that  case  there  must  be  actual 
negligenoe  in  the  management  of  the  car- 
rier's cars,  and  actual  danger  to  the  pas- 
senger in  the  situation  produced,  though  it 
may  not  be  actually  imminent;  or  else 
there  must  be  a  wilful  attempt  by  the  car- 
rier's servant  to  frighten  the  passenger, — 
itself,  of  course,  a  breach  of  the  specific 
duty  owed  him.  But,  however  that  may  be, 
that  case  is  clearly  not  applicable  here. 

The  construction  and  use  of  side  tracks 
and  spurs  at  convenient  places  is  biit  an 
ordinary  incident  to  the  use  and  operation 
of  railroads.  Th^  are  not,  in  themselves, 
rlangeroue,  and  add  nothing  to  the  perils 
uf  service  on  the  main  line,  except  as  they 
may  be  negligently  left  open  at  improper 
times.  And  so  their  use  for  the  purpose 
here  complained  of  is  both  customary  and 
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proper,  and  did  not  endanger  the  safety  of 
any  train  or  any  person  passing  over  the 
main  line.  It  doee  not  appear  that  this 
spur  was  not  ordinarily  visible  to  an  engi- 
neer approaching  it  on  the  main  line,  nor 
that  the  position  of  an  engine  standing  on 
the  spur  would  not  be  plainly  marked  to 
him  by  its  supporting  railp  branching  from 
the  main  line.  We  are  unable  to  see  that 
its  structure  and  proper  use  was  in  any 
sense  a  menace  to  the  employees  of  either 
company;  nor  can  we  predicate  thereon  a 
duty  to  warn  employees  of  the  existence 
of  something  which  defendant  might  rea- 
sonably assume  could  and  would  be  per- 
ceived and  understood  by  them  in  the  or- 
dinary course  of  their  service.  So  of  the 
position  of  the  engine  on  the  spur.  If  it 
was  stationed  at  a  safe  distance  from  the 
main  line,  there  was  no  breach  of  defend- 
ant's duty  in  that  respect;  and  certainly 
no  breach  of  duty  in  keeping  the  headlight 
burning,  if,  indeed,  that  was  not  itself  a 
positive. duty,  under  the  circumstances. 

It  may  be  conceded  that  plaintiff's  leap 
to  escape  from  the  flaming  face  of  a  mogul 
engine  thus  unexpectedly  seen  in  the  night 
might  be  no  more  nor  less  than  what  a  rea- 
sonable man  might  have  done,  had  he  sup- 
posed it  to  be  standing  on  the  main  line. 
Nevertheless,  we  think  hia  case  must  fail, 
because  tlie  defendant  was  not  guilty  of 
any  breach  of  duty  to  him,  and  because  he 
must  be  held  to  have  assumed  the  responsi- 
bility of  determining  for  himself  what  he 
would  do  for  'his  own  safety,  when  he  mis- 
judged ordinary  and  usual  conditions  which 
were  not  at  all  dangerous  in  fact. 

Reduced  to  its  \aat  analysis,  the  complaint 
would  impose  upon  defendant  the  duty  of 
informing  plaintifT,  not  of  danger,  but  of 
the  absence  of  danger, — a  rule  of  conduct 
not  prescribed  by  any  authority  known  to 
us,  and  which,  we  think,  cannot  be  sup- 
ported by  either  reason  or  the  requirements 
of  sound  policy. 

We  have  considered  the  case  as  if  the  de- 
fendant owed  to  the  employees  of  the  li- 
censee company  the  same  duty  it  owed  to 
its  own  employees,  which,  however,  we  do 
not  decide,  and  in  the  light  of  the  aver- 
ments of  those  counts  which  state  the  case 
most  strongly  and  favorably  for  the  plain- 
tiff; and  our  conclusion  is  that  they  show 
no  right  of  action.  The  judgment  of  the 
Circuit  Court  sustaining  the  demurrer  must 
therefore  be  affirmed. 

Dowdell,  Ch.  J.,  and  McClelton  and 
Sayre^  JJ.,  concur. 

Petition  for  rehearing  denied  F^ruary  6, 
1913. 
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AliABAMA  supreme:  COURT. 

MARGARET  ANDERSON,  Appt., 
v. 

JOHN  J.  ROBINSON. 

(—  Ala.  — ,  62  So.  612.) 

liandlord  and  tenant  —  covenant  to  ro> 
pair  —  liability  for  Injuries. 

1.  A  covenant  to  repair  in  a  lease  does 
not  render  the  landlord  liable  in  tort  for 
injuries  to  the  tenant,  his  family,  servants, 
or  guests,  caused  by  defects  in  the  prem- 
ises, unless  they  existed  at  the  time  of  tlia 
lease,  were  known  to  the  landlord,  and  con- 
cealed from  the  tenant. 

Appeal  *  snstoJnine  demurrer  to  count 
—  Iiarmlesa  error. 

2.  Sustaining  a  demurrer  to  a  good  count 
in  a  declaration  is  not  reversible  error  if  it 
is  30  similar  to  a  count  which  is  sustained 
that  plaintiff  had  the  benetit  of  alt  evidenoB 
which  could  have  been  offered  under  it. 

(May  21,  1913.) 

k  PPEAL  by  plaintiff  from  a  judgment  of 
i\.tlie  City  Court  ot  Montgomery  in  de> 
iendant'fl  favor  in  an  action  brought  to  re- 
cover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant'!  negli- 
gence. Affirmed. 

Statement  by  Anderson,  J.: 

The  facts  made  by  the  pleadings  are 
that  defendant  had  rented  to  the  husband 
of  plaintiff  a  certain  store  in  the  city  for 
the  year  beginning  October  1,  1911,  and  end- 
ing October  1,  1912,  and  that  during  that 
year  plaintiff  was  employed  by  her  husband 
in  the  sale  of  goods  in  said  store.  The 
lease  was  entered  into  between  plaintifTs 
husband  and  defendant,  and  that  a  portion 
of  said  lease  provided  that  the  said  Rob- 
inson should  repair  all  the  rotten  planka 
in  said  flooring;  and  that  it  became  and  was 
the  duty  of  the  defendant  Robinson  to  pro- 
vide a  safe  and  suitable  flooring  in  said 
storehouse  in  the  flooring  thereof,  and,  in- 
stead of  having  said  flouring  repaired,  over 
which.it  was  necessary  that  plaintiff  should 
pass  in  conducting  the  business  affairs  of 
her  husband,  defendant  permitted  said  floor- 
ing to  have  a  rotten  plank  in  said  flooring 
(here  follows  description  of  location  of  the 
plank) ;  and  that  the  flooring  was  defective, 

Note.  —  As  to  rifilit  of  tenant  to  recover 
for  personal  injuries  received  in  consequence 
of  landlord's  .breach  of  contract  to  repair, 
see  notes  to  Dustin  v.  Curtis.  11  L.R.A. 
(X.S.)  504,  and  Walsh  v.  Schmidt,  34 
L.R.A.(N.S.)  804.  The  latter  note,  in  con- 
nection with  a  note  in  34  L.R.A.  824.  covers 
the  Kcncral  question  as  to  the  liability  of  a 
landlord  for  injury  to  tenants  from  defects 
in  premises. 
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and  w»a  diacovered  before  the  injQry  here- 
iitafter  mentioned  was  received,  and  that 
said  defects  existed  before  eaid  lease  was 
signed,  and  was  drawn  to  f'e  attention  of 
defendant  at  the  time  said  lease  was  signed, 
and  was  drawn  again  and  again  to  the  at- 
tention of  defendant  before  said  plaintiff 
was  injured,  and  defendant  was  requested 
and  notified  to  have  said  flooring  repaired, 
but  that  he  failed  and  neglected  to  do  so. 
That  it  became  necessary  for  plaintiff,  in 
the  discharge  of  her  duties  about  said  store, 
to  pass  over  the  said  rotten  plank,  and 
tba^  while  she  was  exercising  due  and 
proper  care  in  passing  over  said  rotten 
plank  while  waiting  on  her  husband's  cus- 
tomers in  said  store  on  a  certain  day,  with- 
out negligence  or  fault  on  her  part,  the  said 
flooring  in  said  store  broke  with  her  (and 
here  follows  catalogue  of  her  injuries  and 
damages).  Count  2  alleges  the  same  thing, 
exc^t  that  the  rotten  plank  was  not  dis- 
covered by  plaintiff  before  the  injuries  com- 
plained of  were  received.  Count  3  is  a 
short  rendering  of  the  same  state  of  facts 
as  shown  is  count  1.  Count  4,  after  aver- 
ring the  lease  as  averred  in  count  1,  avers 
that  plaintiff  was  employed  and  fell  through 
the  floor  as  described  in  count  1  on  ac- 
count of  the  floor  yielding  on  account  of  its 
bad  condition,  and  it  is  alleged  that  it  was 
the  duty  and  obligation  of  the  defendant 
to  keep  the  said  building  in  good  condition 
and  habitable  for  the  tenants,  servants,  or 
guests  entering  upon  said  premises  with  the 
permission  of  said  tenant,  and  that  the  vices 
and  defects  in  the  floor  could  have  been  dis- 
covered  by  an  architect  or  skilled  builder, 
and  were  not  due  to  any  fault  of  plaintiff, 
who  was  in  the  discharge  of  her  duties,  and 
had  no  means  of  observing  the  condition  of 
the  floor.  The  plaintiff  was  ignorant  of  the 
dangerous  condition,  and  without  fault  or 
n^ligence  on  her  part  she  fell  through  the 
defective  flooring,  and  was  injured  as  set 
oat  in  count  1.  Count  6  alleges  that  on 
July  12,  1911,  a  lease  was  entered  into  be- 
tween C.  W.  Anderson,  husband  of  plaintiff, 
and  one  John  J.  Robinson,  defendant,  for 
the  rent  of  a  certain  storehouse  in  the  city 
of  Montgomery  for  the  year  from  October  1, 
1911,  to  October  1,  1912,  and  thai  plaintiff 
Was  employed  by  her  husband  in  the  sale 
of  mo'cbandiae  in  said  store,  and  without 
fault  on  her  part  plaintiff  was  injured  by 
falling  through  a  defective  plank  in  said 
flooring;  that  said  defective  plank  was  in 
such  defective  and  unsafe  condition  at  the 
time  of  the  leasing  and  taking  possession 
of  the  same  by  the  husband  of  plaintiff,  and 
that  defendant  knew  of  this  condition,  and 
notwithstanding  his  knowledge  fraudulent- 
ly ooDcealed  it,  and  that  said  defect  was 
not  obvious,  and  could  not  be  diseorered 
47  L.R-A.(N.S.) 


by  the  exercise  of  ordinary  care;  and  in  the 
performance  of  her  daily  duties  in  the  store 
the  said  defective  plank  was  directly  in 
her  path,  and  she  was  required  and  com- 
pelled  to  pass  over  said  defective  plank; 
and  that  on  or  about  July  3,  1012,  while 
she  was  exercising  ordinary  care  and  per- 
forming her  regular  store  duties,  and  with- 
out fault  on  her  part,  the  said  defective 
plank  in  said  flooring  gave  way  under  her, 
and  she  was  precipitated  through  said  floor- 
ing, and  as  a  proximate  consequence  suf- 
fered the  injuries  and  damages  alleged  in 
the  first  count  of  the  complaint.  Count  8 
i»  practically  the  same  as  count  1.  Count 
7  is  the  same  as  count  1,  except  that  it 
alleges  sufficient  facts  which,  if  followed, 
would  have  disclosed  to  defendant  knowl- 
edge of  the  defective  condition  of  the  plank 
in  the  floor,  etc.  Count  8  is  practically 
the  same  as  count  7.  Count  9  is  very  simi- 
lar to  count  6.  The  demurrers  raise  the 
question  discussed  in  the  opinion  uid  other 
questions  as  to  the  nature  of  damagea,  not 
necessary  to  be  here  set  out. 

Mr.  Warren  8.  Reese  for  appdlant. 
Messrs.  Hill,  Hill,  Whltinc,  A  Stern, 

for  appellee: 

The  tenfint  and  his  family  cannot  recover 
for  a  defect  in  a  building  from  the  landlord 
in  an  action  of  this  kind  for  person^  in- 
juries. 

Davis  v.  Smith,  26  R.  I.  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630,  3 
Ann.  Cas.  832;  Miles  v.  Janvrin,  19S  Mass. 
431,  13  L.R.A.(N.S.)  378,  124  Am.  St.  Rep. 
576,  82  N.  E.  708;  Morgan  T.  Sheppard,  166 
Ala.  403,  47  So.  147. 

Action  in  tort  will  not  lie  against  a 
landlord  in  favor  of  a  tenant  who  receives 
a  personal  injury  because  the  landlord  fails 
to  comply  with  his  contract  to  make  re- 
pairs. 

Dustin  V.  Curtis,  74  N.  H.  266,  11  L.R.A. 
(N.8.)  604,  67  Atl.  220,  13  Ann.  Cas.  169; 
Morgan  v.  Sheppard,  156  Ala.  403,  47  So. 
147. 

It  is  the  duty  of  the  lessee  to  repair  if 
the  landlord  does  not. 

Davis  v.  Smith,  26  R.  I.  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630,  3 
Ann.  Cas.  832;  Hamiltim  r.  Feary,  8  Ind. 
App.  615,  02  Am.  St.  Sep.  485,  85  N.  E. 
48. 

There  Is  no  duty  arising  under  the  law 
requiring  the  landlord  to  make  repairs  on 
the  premises. 

Morgan  v.  Sheppard,  supra. 

There  must  be  a  breach  both  of  a  legal 
duty  and  also  of  the  contract;  if  both  do 
not  exist,  ihm  there  can  be  no  reeorei/  for 
tort. 

Duskin  v.  Curtii,  rapra. 
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The  coUDts  fait  to  state  a  cause  of  action. 

Hamilton  v.  Feary,  aupra. 

The  judgment  entry  shows  that  de- 
murrers were  filed  to  each  of  the  counts, 
but  the  record  does  not  contain  the  demur- 
rers to  counts  8,  9,  and  10;  therefore  the 
court  will  presume  that,  if  they  were  de- 
fective, then  the  demurrers  assigned 
grounds  which  reached  the  defect. 

Parsons  v.  Age-Herald  Pub.  Co.  —  Ala. 
— ,  61  So.  345;  Watts  v.  Atlanta,  B.  &  A. 
R.  Co.  —  Ala.  — ,  60  So.  861;  Hodge  v. 
TufTta,  135  Ala.  306,  22  So.  422;  Comer  v. 
Franklin,  169  Ala.  573,  53  So.  797. 

If  it  is  contended  that  the  court  erred 
in  sustaining  the  demurrers  to  count  9  of 
the  complaint,  tlien  plaintiff  had  the  bene- 
fit under  count  6  of  the  complaint,  of  all 
the  evidence  that  he  could  have  offered  un- 
der count  9. 

Bradley  v.  Louisville  &  N.  R.  Co.  149  Ala. 
545,  42  So.  818;  Henderson  Law  Co.  v. 
Hinson,  157  Ala.  640,  47  So.  717. 

Anderson,  J.,  deli%'ered  the  opinion  of 
the  court: 

In  the  case  of  Morgan  v.  Sheppard, 
156  Ala.  403,  47  So.  147,  this  court,  by  the 
present  writer,  discussed  the  obligation  and 
liability  between  landlord  and  tenant,  their 
duties  and  liability  to  each  other,  as  well 
an  to  third  persons,  and  it  was  there  stated, 
among  other  things,  in  speaking  of  the  lia- 
bility of  a  landlord  for  injuries  caused  by 
defects  in  the  premises  to  the  tenant,  his 
family,  servants,  or  guests,  as  distinguished 
from  third  persons:  "The  rule,  however,  of 
the  liability  of  the  landlord  for  renting 
premises  in  such  a  dangerous  condition  as 
to  constitute  a  nuisance,  does  not  exist  in 
favor  of  the  tenant,  his  servants,  guests, 
or  others  entering  under  his  title.  .  .  . 
As  to  them,  in  the  absence  of  covenant  to 
repair,  he  ia  only  liable  for  the  injuries  re- 
sulting from  latent  dofects,  known  to  him 
at  the  time  of  the  leasing,  and  which  he 
conceals  from  the  tenant.  24  Cyc.  1114,  and 
cases  cited  in  note  50;  Thomp.  Neg.  §§  1130, 
1131.  If  the  defect  is  obvious  at  the  time 
of  the  letting,  the  tenant  takes  the  posses- 
sion of  premises  as  he  found  them,  and  the 
landlord  would  not  be  liable  for  injuries 
resulting  from  said  obvious  defects  to  the 
tenant,  his  family,  servants,  or  guests." 
It  may  be  true  that,  in  stating  the  rule, 
we  were  overcautious  in  confining  it  to 
cases  in  which  there  was  no  covenant  to  re- 
pair, but  we  did  not  hold  that  such  a  cove- 
nant would  change  the  rule  of  liability,  and 
expressly  pretermitted  the  question  further 
on  in  the  opinion,  in  dealing  with  count 
four  of  the  complaint  in  said  ease.  In  the 
case  at  bar,  however,  some  of  the  counts 
Bet  up  a  covenant  to  repair  when  the  lease 
I..U.A.(N.S.) 


was  made  and  as  a  part  of  the  consideration 
of  same,  but  it  seems  from  the  great  weight 
of  authority  that  said  covenant  does  not  in- 
crease the  liability   of   the    landlord,  or 
change  the  rule  above  set  forth  as  to  bis 
liability  in  tort  to  the  tenant,  his  family, 
servants,  or'  guests  for  injuries  caused  by 
virtue  of  defects  in  the  rented  premises. 
In  other  words,  it  seems  settled  by  the 
weight  of  authority  that  the  landlord  is 
not  liable  in  tort  for  injuries  to  said  class, 
whether  there  be  a  covenant  to  repair  or 
not,  unless  the  defects  existed  at  the  time 
of  the  letting,  where  known  to  bin,  and 
which  be  concealed  from  the  tenant.  This 
identical  question  has  been  decided  in  line 
with  the  present  holding  in  the  case  of 
Davis  V.  Smith,  26  R.  I.  129,  68  Atl.  830, 
60  L.R^.  478,  3  Ann.  Cas.  832,  and  note; 
106  Am.  St.  Rep.  691,  and  note.  See  also 
Dustin  V.  Curtis,  74  N.  H.  266,  11  L.R.A. 
(N.S.)  504,  67  Atl.  220,  13  Ann.  Cas.  169; 
Miles  V.  Janvrin,  196  Mass.  431,  13  L.R^. 
{N.8.)  378,  124  Am.  St.  Rep.  575,  82  N.  E. 
708.   The  ruling  of  the  Rhode  Island  court 
in  the  case  of  Davis  v.  Smith,  supra,  that 
a  landlord  who  has  agreed  with  hia  tenant 
to  make  repairs  is  not  liable  in  tort  to  a 
member  of  the  tenant's  family  for  personal 
injuries  from  the  landlord's  neglect  to  re- 
pair, accords  with  the  general  rule.  Shack- 
ford  T.  Coffin,.  96  Me.  69,  49  Atl.  57;  Bra- 
dy V.  Klein,  133  Mich.  422,  62  L.R.A.  909, 
103  Am.  St.  Rep.  455,  95  N.  W.  657,  2  Ann. 
Cas.  464,  14  Am.  Neg.  Rep.  351;  Boden  v. 
Scholtz,  101  App.  Div.  1,  91  N.  Y.  Supp. 
437;  Stelz  t.  Van  Dusen,  S3  App.  Div.  358, 
87  N.  Y.  Supp.  716;  Mitchell  v.  Stewart, 
187  Pa.  217,  40  Atl.  799,  4  Am.  Keg.  Rep. 
578;  Hedekin  v.  Gillespie,  33  Ind.  App.  650, 
72  N.  E.  143;  Tuttle  v.  George  H.  Gilbert 
Mfg.  Co.  146  Mass.  169,  13  N.  E.  465;  Col- 
lins T.  Karatopsky,  36  Ark.  316;  Taylor, 
Land.  &  T.  175a;  Wood,  Land.  &.  T.  921. 
This  ia  not  only  the  American,  but  the 
English,  rule  as  well.    Courtenay  v.  Earle, 
10  C.  B.  73,  20  h.  J.  C.  P.  N.  S.  7,  16  Jur. 
15.   None  of  the  counts  in  plaintiff's  com- 
plaint, to  which  demurrer  was  sustained, 
except  perhaps  count  9,  brought  her  case 
within  the  protection  of  the  rule  authoriz- 
ing a  recovery  for  the  injury  set  out,  and 
the  trial  court  did  not  err  in  sustaining  the 
demurrers  to  all  of  said  counts  except  9. 

While  there  may  have  been  error  in  sus- 
taining the  demurrer  to  count  9,  it  is  so 
similar  to  count  5,  to  which  the  demurrers 
were  overruled,  the  the  plaintiff  got  the 
benefit  of  all  evidence  under  said  count  6, 
which  could  have  been  offered  under  count 
9,  and  this  error  was  without  injury.  Bes- 
sierr©  v,  Alabama  City,  O.  4  A.  R.  Co.  — 
Ala.  — ,  60  So.  82;  Bradley  t.  Louisville  & 
N.  R.  Co.  149  Ala.  S45,  42  So.  818;  Hender- 
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•on  L«w  Co.  T.  Hinson,  157  Ala.  640,  47 
So.  717.  The  case  of  Finney  v.  Steele,  I4S 
Ala.  Ifl7»  6  L.R.A.(N.S.)  977,  41  So.  976, 
12  Ann.  Cas.  610,  20  Am.  Neg.  Rep.  256, 
cited  by  appellant,  is  in  conformity  with, 
rather  than  opposed  to,  the  general  rule 
herettrfore  laid  down;  and,  while  it  quotes 
from  the  case  of  Hines  t.  Willcox,  06  Teun. 
14S.  34  LJt.A.  824,  64  Am.  St.  Rep.  823,  33 
S.  W.  014;  Willcox  v.  Hines,  100  Tenn. 
538,  41  L.R.A.  278,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  which  places  a  liability  in  tort 
upon  the  landlord  if  he  knew  of  the  defect, 
or  1^  ordinary  care  should  have  known  of 
it,  and  coneeaJs  it  from  the  tenant,  we  ex- 
pressly declined  to  commit  this  court  to 
said  doctrine,  but  merely  cited  it  as  stating 
the  rtrongest  and  most  extreme  limit  to 
which  a  court  has  gone  in  fastening  liabil- 
ity upon  the  landlord.  There  are  a  few  oth- 
er cases  not  cited  by  appellant,  which  ex- 
tend the  liability  beyond  the  general  rule, 
but  they  are  opposed  by  the  weight  of  au- 
thority in  England  and  America. 

The  judgment  of  the  City  Court  it  af- 
Armed. 

Dowdell,  Ch.  J.,  and  Bfayfleld  and  Ito 
Graffemrtod,  JJ.,  ooncnr. 


ARKANSAS  SUPREME  COURT. 

BANKERS*  TRUST  COMPANY  OF  ST. 
LOUIS,  Appt, 
v. 

J.  J.  MoCLOY  et  rL 
'(—  Ark.  — ,  ISB  S.  W.  200.)' 

Corporation  —  debt  due  —  Hen  on  stock. 

1.  The  possibility  of  shrinkage  in  the  ae- 
neta  of  a  business  for  which  stock  ia  issued 
l»y  a  corporation  organized  to  take  over  the 
business,  which,  by  resolution  of  the  cor- 
poration, is  to  be  made  up  out  of  dividends 
declared,  is  not  a  debt  due  within  the  mean- 
ing of  a  statute  givinff  corporations  a  lien 
on  stock  for  all  debts  due  it  from  its  mem- 
bers. 

Same  —  resolution  declaring  lien  ~  ef- 
fect on  bona  llde  purchasers. 

2.  A  resoluUon  of  a  corporation  oi^n- 
ized  to  take  over  a  business,  for  the  pur- 
fhase  price  of  which  stock  is  issued,  that 
any  shrinkage  in  the  assets  shall  be  made 
f^ood  out  of  dividends  declared,  is  not  bind- 
ing on  bona  fide  purchasers  of  the  stock 
without  notice,  altnough  the  stock  was  is- 
sued subsequently  to  and  pursuant  to  the 
resolution. 


Note.  —  For  priority  as  between  lien  of 
corporation  and  pledgee  or  bona  fide  pur- 
rha«er  of  corporate  stock,  see  the  note  to 
Ardmore  State  Bank  v.  Mason,  89  L3.A. 


(N.S.)  292. 
47  LiUA.(K.S.): 


Same  —  sale  of  atodc  —  Implied  war- 
ranty —  voluntary  payment  —  reim- 
bursement. 

3.  Purchasers  of  corporate  stock  who  com- 
ply with  a  demand  of  the  corporation  to 
pay  an  alleged  lien  against  the  stock,  which 
could  not  have  been  l^^Uy  enforced,  can- 
not reimburse  themselves  from  tite  vendors 
of  the  stock  under  the  implied  warranty  of 
title. 

(July  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Drew  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  breach  of  an  lUleged 
warranty  in  the  sale  of  certain  shares  of 
corporate  stock.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  C.  GilliBon  for  appellant. 
Messrs.  HPUIlammn  A  Willlamaon,  for 
appellees; 

There  was  no  necessity  for  an  authenti- 
cation of  the  claim  in  order  to  subject  thie 
stock  to  the  payment  of  the  debt  pro  tanto, 
for  the  bank,  in  effect,  had  the  possession 
of  the  stock, 

Mcllroy  Bkg.  Co.  t.  Dickson,  66  Ark. 
331,  60  8.  W.  868;  10  Cyc.  589;  Loeb  v. 
German  Nat.  Bank,  88  Ark.  IIS,  113  S.  W. 
1017. 

On  the  sale  of  this  stock,  appellant  by 
law  Impliedly  warranted  its  title  to  the 
stock  to  be  dear  and  free  from  all  encum- 
brances. 

Idudsay  t.  Lamb,  24  Ark.  223;  James  v. 
Bocage,  45  Ark.  284;  Smith  v.  Corege,  63 
Ark.  29S,  14  S.  W.  93;  Boyd  v.  Whitfield, 
IB  Ark.  447i  Marshall  v.  Keach,  10  Ann. 
Cas.  168,  note;  85  Cyc.  394;  Broaddus  In- 
stitute T.  Siers,  68  W.  Va.  126,  69  S.  E. 
468,  Ann.  Cas.  1912  A.  920;  St  Antiiony 
&  D.  Elevator  Co.  v.  Dawson,  20  N.  D. 
18.  126  N.  W.  1013,  Ann.  Cas.  1912  B, 
1337;  Humphrey  v.  Merriam,  46  Minn.  413, 
40  N.  W.  199;  McClure  v.  Central  Trust  Co. 
165  N.  Y.  108,  S3  L.R.A.  163,  58  N.  J!.  777. 

In  cases  where  the  vendor  knows  ha  has 
no  title,  or  an  imperfect  title,  and  conceals 
the  fact  from  the  buyer,  the  seller  is  liable 
on  the  ground  of  fraud.  * 

Benjamin,  Sales,  2d  ed.  p.  612;  Sumnei 
V.  Gray,  4  Ark.  467,  38  Am.  Dec.  39. 

The  findings  of  a  circuit  court  upon  a 
disputed  issue  of  fact  submitted  to  it  is  as 
conclusive  upon  appeid  as  the  Terdict  of  a 
jury.  That  is  to  say,  it  will  not  be  dis- 
turbed If  there  is  any  evidence  to  support 
it, 

Toledo  Computing  Scale  Co.  t.  Stephenh 
96  Ark.  606,  132  8.  W.  926;  France  v. 
Shoekey,  92  Ark.  41,  121  8.  W.  1066;  Mid-, 
land  Valley  R.  Co.  Moran  Bolt  4c  Nut; 
Mfg.  Co.  91  Ark.  108,  120  S.  W.  S96;  Mason 
V.  Oate^  90  Ark.  876,  119  S.  W.  246. 
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Every  presumption  must  be  indulged  in 
favor  of  the  correctneH  of  the  ruling  of 
the  trial  court. 

Tharpe  v.  Western  U.  Teteg.  Go.  04  Ark. 
630.  127  S.  W.  730. 

HcCnlloch,  Ch.  J.,  deliverede  the  opin- 
ion of  the  court: 

Appellees,  J.  J.  McCloy  and  V.  J.  Trot- 
ter, instituted  this  action  in  the  circuit 
court  of  Drew  county  a^inst  appellant. 
Bankers'  Trust  Company  of  8t.  Louis,  n 
foreign  corporation,  to  recover  damages, 
laid  in  the  sum  of  $2,478,  on  account  of  the 
breach  of  an  alleged  warranty  in  the  sale 
of  certain  shares  of  the  capital  stock  of  the 
Chicot  Bank  &  Trust  Company,  a  banking 
corporation  domiciled  and  doing  business 
at  Lake  Village,  Chicot  county,  Arkansas, 
llie  case  was  tried  before  the  circuit  court 
sitting  as  a  jury,  and  the  trial  resulted  in 
a  judgment  in  favor  of  appellees  for  the  re< 
covery  of  the  amount  of  damages  claimed 
tuy  them. 

Appellant  owned  160  shares  of  the  capital 
stock  of  the  Chicot  Bank  &  Trust  Company 
of  the  face  value  of  $100  per  share.  Nego- 
tiations between  the  parties  looking  to  a 
sale  of  the  stock  were  begun  in  February, 
1910,  which  resulted  in  a  sale  of  said  shares 
by  appellant  to  appellees  on  March  4,  1910, 
at  the  price  of  $109  per  share.  The  nego- 
tiations were  conducted  and  consummated 
through  written  correspondence  and  tele- 
phone conversations;  appellees  residing  at 
Monticello,  Arkansas,  and  appellant  acting 
through  its  officers  from  the  St.  Louis  office. 
There  was  no  express  warranty  of  the  stock, 
either  as  to  the  title  or  value,  and  appellees 
rely  for  recovery  upon  an  implied  warranty 
against  encumbrances;  and  they  adduced 
testimony  tending  to  show  that  the  stock 
was  encumbered  at  the  time  of  the  sale  to 
the  extent  of  the  amount  named  in  the  com- 
plaint. 

The  Chicot  Bank  &  Trust  Company  was 
organized  in  August,  1907,  and  two  other 
banking  institutions  doing  business  in  Lake 
Village,  namely,  the  Chicot  Bank  and  tbe 
Bank  of  Lake  Village,  were  at  the  time  of 
its  organization  merged  into  it.  The  ausets 
of  the  two  old  banking  institutions  were 
taken  over  by  the  new  one  and  the  liabilities 
thereof  assumed,  and  stock  in  the  new  in- 
stitution was  issued  to  the  stockholders  of 
the  two  old  ones  of  the  estimated  face 
value  of  said  assets. 

At  the  first  meeting  of  stockholders  upon 
the  organization  of  the  Chicot  Bank  &. 
Trust  Company,  a  resolution  was  unani- 
mously adopted  and  placed  upon  tbe  records 
of  tbe  company,  reciting  the  condition? 
upon  which  the  assets  of  the  Chicot  Bank 
and  the  Bank  of  "Lake  Village  were  to  be 
47  L3J^.<N.S.) 


taken  over  and  the  liabilities  thereof  as- 
sumed and  stock  issued  in  payment  thereof; 
the  estimated  value  of  the  assets  of  the  Chi- 
cot Bank  being  $25,500  and  of  the  Bank  of 
Lake  Village  $20,247.50.  The  resolutions 
continued  as  follows:  "Said  stock  when  is- 
sued shall  be  charged  at  par  to  the  ac- 
counts of  said  banks  on  the  books  of  said 
company,  provided  that  the  issue  of  said 
stock  shall  not  exceed  97  per  cent  standing 
to  the  credit  of  said  respective  banks,  until 
all  the  bills  receivable,  loans,  overdrafts, 
and  other  indebtedness  turned  in  by  said 
banks  as  assets  as  shown  by  said  exhibits 
have  been  collected;  and  should  there  be 
any  loss  on  any  such  items,  such  loss  shall 
be  charged  to  said  respective  banks  against 
said  balances  of  accounts  so  retained,  to- 
gether with  any  extra  expense  incurred  in 
collecting  any  of  said  items  so  turned  in  as 
assets,  or  in  the  attempt  of  collection ; 
against  said  accounts  so  retained  shall  also 
be  charged  any  current  expenses  or  current 
liabilities  that  said  company  may  be  re- 
quired to  pay,  and  not  shown  on  above 
exhibits,  and  which  said  respective  banks 
should  have  paid  but  have  been  overlooked: 
Provided  further  that  should  said  accounts 
so  retained  not  be  sufficient  to  cover  all  of 
above  items  that  may  be  charged  as  pro- 
vided, then  this  company  is  hereby  author- 
ized and  empowered  to,  at  any  time, 
retain  a  sufficient  amount  of  dividend  de- 
clared and  ordered  paid  on  the  aforemen- 
tioned issue  of  stock  to  reimburse  it  for 
any  and  all  losses  and  expenses  incurred 
in  the  collection  of  the  assets  of  either  bank 
(provided  that  the  real  estate  and  furni- 
ture and  fixture  accounta  turned  in  by  both 
banks  are  not  included  in  this  provision, 
but  same  are  accepted  at  the  book  and 
agreed  value,  and  any  loss  sustained  on 
same  must  be  borne  by  said  company),  said 
balances  of  said  accounts  so  to  the  credit 
of  either  bank  shall  be  under  the  exclu- 
sive control  of  said  company,  and  may  be 
retained  by  it  until  all  of  the  bills  receiv- 
able, loans,  and  other  items  shown  on  said 
exhibits  are  collected  and  satisfied  to  its 
satisfaction.  Any  balances  remaining  when 
said  company  finally  decides  to  close  said 
accounts  may  be  paid  to  said  banks  in  paid- 
up  stock  (at  par)  of  this  company  or  in 
cash  as  its  board  of  directors  may  direct." 

The  stock  sold  and  transferred  by  appel- 
lant to  appellees  was  a  part  of  the  stock 
issued  to  the  stockholders  of  the  Bank  of 
Lake  Village  in  payment  of  said  estimated 
value  of  the  assets  of  that  institution.  Of 
that  stock  there  were  147  shares  issued  to 
J.  E.  Franklin,  who  appears  to  have  been 
one  of  the  officers  of  appellant  corporation, 
and  who  was  a  stockholder  of  the  Bank  of 
Lake  Village.  This  stock,  together  with  IS 
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shares  issued  to  other  stockholders  of  the 
Bank  of  Lake  Village,  constituted  the  160 
shares  sold  and  transferred  hy  appellant 
to  appellees. 

The  stock  certiUcatea  were  transferred  in 
writing  by  appellant  to  appellees,  but,  on 
the  presentation  of  same  for  transfer  upon 
the  books  of  the  company  and  issuance  of 
new  stock,  the  officers  of  the  Chicot  Bank  & 
Trust  Company  called  attention  to  the  fact 
that  the  stock  was  encumbered  with  liabil- 
ity for  any  loss  which  might  finally  accrue 
upon  the  assumed  liabilities  and  assets  of 
the  Bank  of  Lake  Village,  and  said  officers 
declined  to  issue  new  stock  except  upon  the 
recognition  and  assumption  by  appellees  of 
Buch  liability.  Appellees  protested  against 
a:iy  such  liability,  but  finally  accepted,  un- 
der protest,  the  issuance  of  said  shares  of 
fttock  thus  encumbered  with  the  asserted  lia- 
bility. Subsequently  the  Chicot  Bank  &, 
Trust  Company  made  demand  upon  appel- 
lees for  the  amount  ascertained  to  be  the 
pro  rata  part  of  such  encumbrance  charged 
against  said  stock,  and  the  same  was  paid 
by  appellees;  the  amount  so  paid,  together 
with  amounts  deducted  from  dividends  on 
the  stock,  aggregating  the  amount  claimed 
by  appellees  in  their  complaint. 

Appellees  had  do  notice  of  the  existence 
of  the  aforementioned  stockholder's  resolu- 
tion when  they  purchased  the  stock  from 
rppellant  and  paid  for  it,  nor  did  they 
have  any  notice  that  the  Chicot  Bank  & 
Trust  Company  asserted  any  lien  against 
the  stock.  The  first  information  on  the 
subject  which  came  to  them  was  when  they 
presented  the  assigned  shares  for  transfer 
on  the  books  of  the  company.  It  is  not  con- 
tended that  there  was  any  statutory  lien 
on  the  atock  in  favor  of  the  Chicot  Bank  & 
Trust  Company,  and  it  ia  clear  that  none 
existed. 

The  statutes  of  this  state  provide  that 
the  Btock  of  every  such  corporation  shall 
'*be  transferred  only  on  the  books  of  such 
corporation  in  such  form  as  the  directors 
shall  prescribe;  and  such  corporation  shall 
at  all  times  have  a  lien  upon  all  the  stock 
or  property  of  its  members  invested  therein 
for  all  debts  due  from  them  to  such  corpo- 
ration."   Kirby's  Dig.  §  853. 

There  were  no  "debts  due"  to  the  corpo- 
ration from  appellant  as  shareholder  when 
the  shares  were  assigned.  The  aforemen- 
tioned resolution  did  not  attempt  to  create 
a  liability  of  the  shareholders.  It  merely 
provided  that,  should  there  be  any  loss,  the 
same  should  "be  charged  to  said  respective 
banks,"  and  that  the  company  was  "author- 
ized and  empowered  to,  at  any  time,  retain 
a  sufficient  amount  of  di^idends  declaied 
and  ordered  paid  on  the  aforementioned 
issue  of  stock  to  reimburu  it  for  any  and 
47  L£^(N£.) 


all  losses  and  expenses  incurred  in  the  col- 
lection of  the  assets  of  either  bank."  It 
created  an  encumbrance  against  the  stock 
itself  which  "followed  the  atock,"  so  to 
speak.  That  encumbrance  was  a  conditional 
liability,  and  did  not,  in  any  sense,  consti- 
tute a  "debt  due"  to  the  corporation  with- 
in the  meaning  of  the  statute.  See  authori- 
ties cited  in  appellant's  brief. 

There  existed  originally  at  common  law 
no  lien  in  favor  of  a  corporation  on  its 
shares  of  stock  for  debts  due  from  stock- 
holders in  the  absence  of  statutory  or  char- 
ter authority.  No  lien  could  be  created  by 
by-law  or  resolution  or  by  common  custom, 
for  the  policy  was  to  discourage  secret 
liens  which  might  hamper  the  transfer  of 
shares  of  stock.  2  Cook,  Corp.  §  521 ;  4 
Thomp.  Corp.  §  4000.  But  that  policy  was 
even  at  common  law  somewhat  relaxed,  and 
the  rule  was  recognized  that  such  a  lien 
might,  as  between  the  corporation  and  its 
shareholders  and  a  purchaser  with  notice, 
be  created  by  by-law  and  even  by  common 
custom  in  such  dealings.  Child  v.  Hud- 
son's Bay  Co.  2  P.  Wms.  207.  That  is  the 
law  now,  we  think,  according  to  the  weight 
of  American  authority.  4  Thomp.  Corp.  §§ 
4003-4005;  2  Cook,  Corp.  §  622;  Jennings 
V.  Bank  of  California,  79  Cal.  323,  6  L-K^. 
233,  12  Am.  St.  Rep.  146,  21  Fac.  852; 
Vansands  t.  Middlesex  County  Bank,  26 
Conn.  144;  Reading  F.  Ins.  &  T.  Co.  v. 
Reading  Iron  Works,  137  Pa.  282,  21  Atl. 
169,  170;  Des  Moines  Nat.  Bank  v.  Warren 
County  Bank,  97  Iowa,  204,  66  N.  W.  154. 

The  distinction  between  liens  created  by 
statute  or  charter  and  those  created  by  by- 
laws of  a  corporation  is  pointed  out  in  an 
opinion  of  the  supreme  court  of  Mississippi, 
as  follows:  "It  is  well  settled  that  at 
common  law  a  corporation  has  no  lien  on 
the  stock  of  its  shareholders  for  an  in- 
debtedness to  it.  Such  liens,  when  they 
exist,  result  either  from  a  provision  in  the 
cliarter  to  that  effect,  or  from  a  by-law 
enacted  by  the  corporation  in  pursuance  of 
authority  conferred  by  the  charter.  Usual- 
ly the  lien,  when  it  exists  at  all,  is  given  by 
the  charter,  which,  being  a  public  law,  as 
well  as  the  act  by  which  the  corporation  is 
created^  is  notice  to  all  persons  dealing  with 
the  company.  Union  Bank  v.  Laird,  2 
Wheat.  390,  4  L.  ed.  269.  The  lien  may, 
however,  be  created  by  a  by-law,  as  was 
held  at  an  early  day  by  Lord  Chancellor 
Macclesfield  in  Child  v.  Hudson's  Bay  Co. 
supra,  and  very  generally  since.  When 
thus  created,  there  seems  to  be  some  di- 
versity of  opinion  as  to  its  effect  against 
an  innocent  purchaser  of  the  stock  for 
value  and  without  notice  of  the  lien. 
.  .  .  This  difference  is  more  apparent 
than  real,  for  it  seems  to  be  well  reeognized 
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thai  a  by-law  has  no  extra  corporate  force, 
and  10  only  binding  on  those  dealing  with 
the  corporation  who  have  notice  of  it,  or 
who  deal  with  it  under  such  circumstancee 
that  they  are  bound  to  take  notice  of  it. 
A  Bolution  of  the  question  will  be  found 
in  the  right  determination  of  the  categories 
in  which  notice  is  inferred.  By-laws  of 
private  corporations  are  not  in  the  nature 
of  legislative  enactments,  so  far  as  third 
persona  are  concerned.  They  are  mere 
regulations  of  the  corporation  for  the  con- 
trol and  management  of  its  own  affairs. 
They  are  self-imposed  rules,  resulting  from 
an  agreement  or  contract  between  the  corpo- 
ration and  its  members  to  conduct  the 
corporate  business  in  a  particular^way. 
They  are  not  intended  to  interfere  in  the 
least  with  the  rights  and  privileges  of 
others  who  do  not  subject  themselves  to 
their  influence.  It  may  he  said  with  truth, 
therefore,  that  no  person  not  a  member  of 
the  corporation  can  be  affected  in  any  of 
his  rights  by  a  corporate  by-law  of  which 
he  has  no  notice."  Bank  of  Holly  Springs 
T.  Pinson,  S8  Mias.  421,  38  Am.  Rep.  330. 

The  purchaser  of  shares  of  stock  is 
chargeable  with  notice  of  liens  created  un- 
der statutes  or  charter,  but  not  those  aris- 
ing under  the  by-laws  of  the  corporation  or 
under  the  custom  of  dealing  between  the 
corporation  and  its  shareholders.  The 
reason  for  this  rule  cannot  be  stated  in 
language  clearer  than  that  quoted  above 
from  the  opinion  of  the  supreme  court  of 
Mississippi.  And  that  rule  is  sustained  by 
the  great  weight  of  authority.  2  Cook, 
Corp.  §g  522  and  625;  4  Thomp.  Corp.  § 
4007;  Helliwell,  Stock  &  Stockholders,  §§ 
87  and  164;  Bank  of  Holly  Springs  v.  Pin- 
son,  Bupra;  Bank  of  Culloden  v.  Bank  of 
Forsyth,  120  Ga.  575,  102  Am.  St.  Rep. 
116,  48  S.  E.  226;  Des  Moines  Nat.  Bank  v. 
Warren  County  Bank,  97  Iowa,  204,  66  N. 
W.  164;  Drisooll  v.  West  Bradlev  &  C. 
Mfg.  Co.  59  N.  Y.  96;  Buffalo  Germ'an  Ins. 
Co.  T.  Third  Nat.  Bank,  162  N.  Y.  163,  48 
L.RJI.  107,  58  N.  E.  521 ;  Anglo-Californian 
Bank  v.  Grangers'  Bank,  63  Cal.  359 ;  Just 
V.  SUte  Sav.  Bank,  132  Mich.  600,  94  N. 
W.  200;  Bryon  v.  Carter,  22  La.  Ann.  98; 
Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90,  19 
Am.  Dec.  306;  Planters'  &  M.  Mut.  Ins. 
Co.  V.  Selma  Sav.  Bank,  63  Ala.  585; 
Brinkerhoff-Ferris  Trust  &  Sav.  Co.  v. 
Home  Lumber  Co.  118  Mo.  447.  24  8.  W. 
129. 

"Where  the  right  to  a  lien  rests  on  a  by- 
law merely,  it  cannot,"  says  Mr.  Thompson 
in  his  work  on  Corporations,  "be  enforced 
against  a  bona  fide  transferee  of  the  shares 
who  had  no  knowledge  of  its  existence.  A 
by-law  does  not  ordinarily  impart  notice. 
The  policy  of  the  law  is  against  Becret  liens 
47  LJLA.(N.S.) 


in  respect  of  personal  property,  and,  where 
the  corporation  establishes  a  by-law  reserv- 
ing a  lien  upon  its  shares  for  any  debt  due 
it  by  the  holder  of  such  shares,  it  owes  it 
to  the  public  to  make  known  t^t  fact  by 
printing  a  notice  of  it  on  the  certificate 
of  shares  or  by  some  other  appropriate 
means."  §  4007.  The  same  author  (3 
4003)  states  the  rule,  and  cites  numerous 
authorities  in  support  thereof,  that  "a  by- 
law of  this  character  would  not  be  valid 
as  against  goodfaith  transferees  without 
notice  of  its  existence,  where  the  only  au- 
thority on  the  subject  given  the  corporation 
by  its  charter  or  the  general  law  was  merely 
to  prescribe  and  regulate  the  mode  of  trans- 
ferring shares." 

Shares  of  stock  in  a  corporation  do  not 
constitute  negotiable  paper  within  the  law 
merchant,  but  in  some  of  the  authorities 
such  instruments  are  spoken  of  as  possess- 
ing elements  of  quasi  negotiability,  and  the 
modern  authorities  generally  lay  down  the 
rule  that  necessities  of  business  require 
that  shares  of  stock  should  be  treated  prima 
facie  as  evidence  of  unencumbered  owner- 
ship of  the  holder  thereof  named  in  the 
certificate  and  upon  the  books  of  the  ctmi- 
pany. 

Judge  Folger,  speaking  for  the  New 
York  court  of  appeals  in  DriscoU  v.  West 
Bradley  &  C.  Mfg.  Co.  59  N.  Y.  96,  said: 
"Shares  of  stock  are  in  general  personal 
property  to  be  dealt  with  as  such,  and  with 
as  much  freedom  and  ease.  The  right  to 
them  is  a  chose  in  action,  and  though  not 
transferable,  so  as  to  give  the  same  safety 
in  dealing,  aa  is  given  to  a  bona  fide  taker 
of  negotiable  paper,  the  current  of  au- 
thority in  this  state  is  to  the  protection  of 
the  bona  fide  vendee  agaiiist  secret  or 
equitable  claims  thereto  of  one  who  has  in- 
dued the  vendor  with  the  indicia  of  owner- 
ship. It  ia  evident  that  auch  a  by-law  as 
this  in  question,  not  made  known  upon  the 
certificate  of  stock  issued  by  the  corpo- 
ration, if  it  is  to  be  upheld,  is  a  very  seri- 
ous hindrance  to  the  ease  and  safety  with 
which  sellers  and  buyers  of  aharea  of  stock 
may  deal  therewith." 

Mr.  Justice  Davis,  speaking  for  the  Su- 
prema  Court  of  the  United  States  in  the 
case  of  First  Nat.  Bank  t.  Lanier,  11  Wall. 
309,  20  L.  ed.  172,  said:  "It  is  no  less  the 
interest  of  the  shareholder  than  the  public 
that  the  certificate  representing  his  stock 
should  be  in  a  form  to  secure  public  confi- 
dence, for  without  this  he  could  not 
negotiate  it  to  any  advantage." 

Mr.  Helliwell  lays  down  the  same  doc- 
trine as  follows;  "Stock  certificates  are,  at 
the  present  day,  the  basis  of  large  com- 
mercial transactions  throughout  the  world, 
and  are  bought  and  sold  is  open  nariBrt 
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with  the  same  freedom  which  characterizes 
the  transfer  of  promissory  notes  and  other 
forms  of  securities.  They  are  not,  it  is 
true,  n^otiahle  instruments ;  so  far  as 
practicable,  however,  they  are  held  by  the 
courts  to  possess  the  elements  of  negoti- 
ability.  Under  the  corporate  seal,  the  pub- 
lic is  assured  that  the  holder  of  a  certificate 
is  entitled  to  the  number  of  shares  stated 
therein,  and  that  these  shares  are  trans- 
ferable on  the  books  of  the  corporation  only 
in  person  or  by  attorney  and  upon  sur- 
render of  the  certificate.  This  constitutes 
a  representation  on  the  part  of  the  corpo- 
ration that  a  purchaser  of  the  certificate 
upon  presenting  the  same  to  the  corpora- 
tion, duly  assigned,  with  power  of  attorney 
to  transfer,  may  have  the  shares  stated  re- 
corded in  his  name."  Helliwell,  Stock  ft 
Stockholders,  p.  309. 

The  rule  is  unaffected  by  the  fact  in  this 
case  that  the  resolution  giving  a  lien  upon 
the  stock  or,  rather,  the  dividends,  pre- 
ceded the  issuance  of  the  stock,  and  that  the 
stock  was  issued  pursuant  to  the  resolution. 
The  resolution  could  not  rise  to  a  higher 
dignity  than  a  by-law  of  the  corporation. 
It  was  merely  a  contractual  lien  between  the 
corporation  and  its  shareholders,  and  all 
the  reasons  given  for  the  requirement  of 
notice  to  bona  fide  purcfaaaers  apply. 

'Appellees  were  bona  fide  purchasers  for 
value  without  any  notice  of  the  bank's 
claim.  There  was  nothing  upon  the  face  of 
the  shares  of  stock  to  give  them  notice,  and 
they  were  not,  as  we  have  already  seen, 
chargeable  with  notice  of  the  contents  of  the 
reaolution  adopted.  They  were  entitled,  as 
a  matter  of  right,  to  have  the  stock  trans- 
ferred on  the  books  of  the  eompany  and  new 
certificates  therefor  issued.  The  offleere  of 
the  corporation  had  no  Ic^l  right  to  re- 
fuse to  make  the  transfer  and  issue  new 
■todc.  Appellees  had  a  complete  remedy  to 
compel  the  transfer,  or  to  recover  damages 
from  the  corporation  on  account  of  such 
refusal  to  make  the  transfer.  8  Cook,  Corp. 
SS  389  et  seq. 

Since,  as  we  have  seen,  appellees  ob- 
tained a  clear  and  unencumberad  title  to 
the  stock  by  their  purchase  from  appellant, 
with  the  right  to  compel  the  corporation 
to  recognise  the  transfer,  there  was  no 
breach  of  the  implied  warranty  as  to  title. 
Appellees  were  not  compelled  to  eomply 
wiUi  the  demands  made  the  officers  of 
the  corporation,  and  were  volunteers  in 
making  payment  of  the  sum  demanded. 
The  implied  warranty  was  only  against 
legally  enforceable  demands  against  the 
stock,  and  an  unenforceable  denuuid,  how- 
ever just  in  morals,  was  not  an  encumbrance 
which  constituted  a  breach  of  the  warranty. 

It  follows  that  in  no  view  of  the  case  as 
47  UBJi.(N£.)  22 


presented  by  appellees  have  they  any  valid 
claim  against  appellant  for  damages,  and 
the  judgment  is  wholly  without  evidence  to 
sustain  it. 

The  judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


NORTH  CAROLINA  SVFREMB 
COURT. 

J.  T.  WHJilAMS  et  al.,  Appta., 

V. 

BRANNING    MANUFACTURING  COM- 
PANY. 

(154  N.  C.  205,  70  S.  E.  290.) 

Arbitration  —  attempt  to  oust  court  — 
validity  of  agre«nent. 
An  unexecuted  agreement  to  arbitrate  all 
disputes  which  sluUl  ariee  in  the  execution 
of  a  contract,  both  as  to  liability  and  loss, 
is  no  bar  to  a  suit  upon  the  contract,  since 
it  is  void  as  an  attempt  to  oust  the  courta 
of  their  jurisdiction. 

(February  22,  1911.) 

Note.  —  Arbitration   agreementa,  flk0<r 
validity  and  Itinding  force. 

L  Scope  of  note,  338. 
II.  Characteristics  and  qualifications 
of    arbitrations   and  arbiters, 

840. 

in.  Judicial  attitude  toward  arbitrap 

tions,  942. 
IV.  The  rules  for  construing  arbitra- 
tion agreements,  344. 
V.  Compet«icy  of  parties  to  agree  to 

arbitrate,  345. 
VI.  Agreements  to  arbitrate  in  illegal 
contracts,  346 
VII.  Oral    submissions    and  awards, 
346. 

VIII.  Submissions  of  pending  lawsuits, 
347. 

IX.  Arbitrations  of  present  disputes, 
348. 

X.  Ousters  of  jurisdiction  of  coarts. 

a.  Burroiders  of  right  to  sue, 
348. 

b.  Discriminations  among  courts, 
351. 

e.  Direct  ousters,  852. 

d.  All-embraeing  agreements, 
364. 

e.  Independent  executory  agree- 
ments, 358. 

f.  The  applications  of  the  doc- 
trines, S60. 

ZI.  Arbitration  agreements  in  courts 
of  equity. 

a.  Specific  performance,  364. 

b.  Sales  at  prices  to  be  fixed  by 
arbitrators,  366. 

e.  Applications     of  agreement 
breakers  for  afiirmative  re- 
lief, 368. 
d.  When  equity  intervenes,  369. 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Hertford 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  breach  of  a 
contract  to  operate  defendant's  lumber 
plant.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  'Wlnborne  A  Wtnborne*  for  ap- 
pellants: 

Agreements  whereby  the  validity  of  a 
contract  or  the  rights  of  parties  are  sub- 
mitted to  arbitration  may  operate  to  oust 
the  courts  of  jurisdiction,  and  are  so  con- 
trary to  public  policy  tiiat  the  submission 
may  be  revoked  at  any  time  before  the 
award. 

Paraoni  t.  Amboa,  121  Ga.  08.  48  S.  E. 
096. 


XII.  Arbitration    agreements  between 

partners,  373. 
XIII.  Controversies  beyond  the  scope  of 

arbitration  agreements,  370. 
XIY.  Incidental  arbitration  agreements 
not  made  conditions  precedent  to 
suit,  378. 
XV.  Arbitrations  of  auxiliary  and  sub- 
sidiary questions. 

a.  In  general,  380. 

b.  Prices,      values,  damages, 

amounts  payable,  quan- 
tities, qualities,  etc. 

1.  Features,  381. 

2.  Validity,  382. 

3.  Prices  and  values  in  sales, 

384. 

4.  Damages,  385. 

6.  Payments  contingent  on 

awards,  386. 
0.  Rmts,  improvements,  ete., 
in  landlord  and  tenant 
agreements,  387. 
XVI,  Arbitrations   as   conditions  pre- 

  cedent  to  litigation,  387, 

XVII.  The  Pennsylvania  doctrines,  399. 
XVIII.  Rescission   of  arbitration  agree- 
ments. 

a.  General  right  of  revocation, 

400. 

b.  When  stipulated  to  be  irrev- 

ocable, 402. 

c.  Submissions   made  rules  of 

court,  403. 

d.  Submissions    of  preliminary 

and  collateral  questions, 
404. 

e.  Revoeability   as   affected  by 

statute,  405. 

f.  Implied  revocations,  406. 

g.  Revocation  as  affected  by  the 

consideration  for  the  Bub- 
mission,  400, 
XIX.  Breaches  of  agreements  to  arbi- 
trate. 

a.  Rpvocation  as  a  breach,  403. 

b.  Remedy  for  breach,  408. 

c.  Damages,  409. 

XX.  Unperformed    arbitration  agree- 
ments. 

a.  Effect  of  refusal  to  perform, 
410. 
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Mr.  John  E.  Vann  also  for  appellants. 

Messrs.  Pruden  &  Pruden,  W.  M. 
Bond,  and  S.  Brown  Sbepberd  for  appel- 
lee. 

Walker,  J.,  delivered  the  opinion  of  the 

court: 

This  case  was  before  the  court  at  the 
last  term,  and  is  reported  in  153  N.  C.  7, 
31  L.R.A.(N.S.)  679,  138  Am.  St.  Rep.  637, 
68  S.  E.  902,  21  Ann.  Cas.  954.  We  then 
held  that  the  award  of  the  arbitrators 
barred  the  plaintiff's  recovery  in  this  action 
as  to  all  dealings  and  transactions  which 
occurred  prior  to  February  20,  1906,  that 
being  the  date  of  the  submission  to  arbi- 
tration, and  we  reversed  the  judgment  of 
the  court  below  only  to  that  extent.  This 

XX. — continued. 

b.  Effect  of  failure  or  neglect  to 
arbitrate,  412. 

e.  Omission  to  make  written  re- 
quest when  request  in  writ- 
ing is  prescribed,  414. 

d.  Effect  of  phrase,  "wfaen  ap- 

praisal has  been  requiredL" 
416. 

e.  Effect  of  mere  silence,  417- 
XXI.  Necessity    for    new  arbitration 

after  one  fails,  419. 
XXII,  Duty  to  act  in  good  faith,  421. 

XXIII.  Necessity  for  an  actual  contro- 

versy, 423. 

XXIV.  Waivers,  425. 

XXV.  Effect  of  unconditional  dmial  of 

all  liability,  427. 
XXVI.  Pleadings,  431. 
XXVII.  Legislation. 

a.  General  effect  of  statntes  ref- 

lating arbitrations,  432. 

b.  Valued   policy   statutes  and 
•  total  losses  by  fire,  433. 

e.  En<;Iish  and  Canadian  stat- 
ute, 436. 
XXVIII.  Awards. 

a.  Awards  after  revocations,  441. 

b.  Need  of  unanimity,  442. 
0,  Finality,  442. 

d.  Enforcement,  44S. 

e.  Annulling,  445, 
XXIX.  Conclusion,  447. 

/.  Scope  of  note. 

This  note  has  been  restricted,  as  far  as 
the  nature  of  the  subject  would  permit,  to 
a  presentation  of  the  cases  involving 
the  validity  and  binding  ciVects  of  agree- 
ments to  arbitrate  controversies  likely 
to  arise  in  tlie  future  between  the  par- 
ties to  them,  wliethcr  independent  en- 
gflpenicnts  or  mere  incidents  to  other 
contracts.  A  conspicuous  exception  is 
that,  class  of  cases  in  which  persons  mak- 
ing contincls  requiring  for  their  perform- 
ance the  ascertaining  or  fixing  of  a  price, 
value,  or  quantity,  Iiave  agreed  to  have  the 
same  nppraisod  by  appraisers  chosen  for  the 
purport',  llu'se  cases  ba^e  been  included 
notwith5tanding,Ji^^i^jC>|fj^^iatiw 
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dKision  wu  tn  perfect  aMord  with  the 
tgreMDMit  of  the  partiea,  which,  in  express 
temu,  restricted  the  arbitration  to  trans- 
action* which  had  occurred  prior  to  that 
date,  and  in  the  answer  of  the  defendant 
the  arbitration  and  award  are  pleaded  only 
in  bar  of  a  recovery  for  the  damages  which 
accrued  before  that  date.  In  the  superior 
court,  judgment  was  entered  upon  the  cer- 
tificate of  this  court,  not  according  to  the 
opinion,  which,  we  think,  clearly  defined 
the  extent  of  the  reversal  of  the  former 
judgment,  but  to  the  effect  that  the  agree- 
ment to  arbitrate,  pleaded  by  the  de- 
fendant, is  a  bar  to  the  plaintiff's  entire 
cause  ot  action,  and  it  was  directed  that 
the  defendant  go  without  day  and  recover 
its  coats.    Thia  judgment  waa  b^ond  the 

tion  between  a  submission  to  arbitration 
and  a  reference  of  a  collateral  or  incidental 
matter  ci  appraisement^  calculation,  or 
measurement.  Noble  v.  Girandin,  125  Mich. 
3t»3,  84  N.  W.  466. 

The  reference  of  a  question  of  value  or 
amount  is  not  a  submiBsion  to  arbitration 
in  any  proper  sense  of  the  term  (Curry  v. 
Lackey,  35  Mo.  389),  and  an  agreement 
for  an  appraisal  of  values  by  third  persons 
technically  is  not  an  arbitration  (Roches* 
ter  V.  Whitehouse,  15  N.  H.  468). 

In  short,  appraisers  are  not  arbitrators 
iGarred  v.  Macey,  10  Mo.  161),  unless,  of 
course,  in  those  cases  where  something  pre- 
viously in  dispute  is  submitted  to  them  for 
decision  ( Norton  v.  Gale,  95  111.  533 ) . 

Yet,  all  cases  of  this  character  are  so 
closely  analogous  to  arbitrations  proper,  and 
are  governed  so  much  by  the  same  general 
principles,  that  it  would  if  not  unwise 
to  leave  them  out,  at  least  justifiable  to 
take  them  into  a  commentary  on  the  de- 
cisions respecting  arbitrations. 

In  both  the  old  and  the  new  series  of  the 
L.R.A.  there  have,  from  time  to  time,  been 
published  important  notes  on  the  various 
phases  of  arbitrations.  The  notes,  to 
which  the  attention  of  the  reader  should  be 
called  at  the  outset,  are: — 

1.  That  on  fire  insurance:  snbmisaion  to 
arbitration  as  a  condition  precedent  to  ac- 
tion, to  Hutchinson  v.  Liverpool  &  L.  ft  6. 
Ins.  Co.  10  L.B.A.  558; 

2.  That  on  provisions  in  fire  insurance 
policies  for  reference  as  to  loss,  to  Wainer 
V.  Milford  Mut.  F.  Ins.  Co.  11  L.R.A.  598; 

3.  That  on  agreements  to  arbitrate,  to 
Kinnev  v.  Baltimore  ft  O.  B.  Co.  15  LJt.A. 
142; 

4.  That  on  ttie  conclusiveness  of  decisions 
of  tribnnals  of  associations  or  corporations, 
to  Ryan  v.  Cudahy,  49  L.R.A.  353; 

5.  That  on  insurance,  effect  of  failure  of 
arbitration,  to  Gradv  v.  Home  F.  &  M. 
Ins.  Co.  4  L.R.A.(X.S.)  288; 

0.  That  on  the  right  of  arbitrators  to  re- 
hear, or  of  a  party  to  revoke,  a  submission, 
where  the  award  is  not  coextensive  with  the 
snbmiflsion,  to  Frederick  v.  Margwarth,  18 
L.R.A.(y.S.)  1246; 
47  L.BJL(K^.) 


scope  of  our  decision.  We  did  not  consider 
the  legal  effect  of  the  agreement  to  arbi- 
trate, but  held  that,  so  far  as  the  partiea 
had  actually  arbitrated  their  differences, 
and  with  respect  to  the  matters  embraced 
by  the  award,  which  was  rendered  be- 
fore notice  by  the  plaintiff  of  his  elec- 
tion to  revoke  the  arbitration,  the  award 
was  a  bar.  The  judgment  of  the  court 
therefore  was  erroneous,  unless  it  can 
be  sustained  upon  the  ground  that  the 
agreement  to  arbitrate  all  disputes  between 
the  parties,  which  should  arise  in  the  exe- 
cution of  Uie  contract,  is  a  bar  to  the  fur- 
ther prosecution  of  this  action  to  recover 
damages  based  upon  transactions  since 
February  20,  1906,  which  the  defendant 
now  insists  deprives  the  plaintiff  of  the 

7.  Those  on  arbitration  as  a  condition 

Srecedent  to  action  on  insurance  policy,  to 
raham  v.  German-American  Ins.  Co.  16 
L.B.A.(N.S.)  1055,  and  German-American 
Ins.  Co.  V.  JerriU,  28  L.R.A.(N.S.)  104; 

8.  That  on  bringing  suit  before  award,  as 
revocation  of  submission  to  arbitration,  to 
Williams  v.  Branning  Mfg.  Co.  81  LJLA. 
(N.S.)  679;  and 

9.  That  on  the  right  to  withdraw  from 
arbitration  under  a  submission  by  rule  or 
order  of  court,  to  McCann  v.  Alaska  Lum-  - 
her  Co.  43  UB.A.(N.S.)  711. 

In  addition  to  the  notes  above  listed, 
there  is  another  on  the  subject  of  arbitra- 
tion appended  to  the  report  in  43  L.  ed. 
118,  of  the  United  States  Supreme  Court 
Reports,  to  District  of  Columbia  v.  Bailey. 

It  is  purposed  now  to  discuss  tht  valid- 
ity and  obligatory  force  of  compacts  gener- 
ally to  arbitrate  controversies  known  or 
unknown.  The  |;reat  majority  of  litiga- 
tions on  this  subject  have  taken  place  over 
clauses,  independent  or  integral,  of  con- 
tracts relating  to  other  matters  by  which 
contracting  persons  essayed  to  provide  for 
the  settlement  by  arbitration  of  contingent 
disagreements.  In  compiling  this  note  a 
studious  effort  has  been  made  to  avoid 
duplicating  the  work  in  the  above  notes, 
but  it  has  been  impossible  frequently  to 
escape  the  necessity  of  citing  many  of  the 
cases  in  such  notes,  in  order  to  show  their 
relation  to  the  general  topic  and  qualify- 
ing effects  upon  one  another. 

The  available  material  for  this  discussion 
is  BO  abundant  that  all  the  cases  that  could 
be  fundamentally  differentiated  from  arbi- 
trations, ^cept  as  stated,  were  discarded. 
Of  -these  there  are  three  main  classes,  to 
wit:  (a)  Cases  of  constating  agreements 
between  members  of  voluntary  associations, 
clubs,  societies,  and  mutual  corporations 
for  the  reference  of  disputes,  inter  scse,  to 
their  own  committees  and  officials;  {bj 
Cases  of  provisions  in  contracts  for  con- 
structing buildings  and  other  structures, 
railroads  and  other  works,  and  for  furnish- 
ing transportation  or  sujiplies  to  govern- 
ments, to  refer  to  architects,  engineers, 
military,  naval,  or  civil  officers,  questions 
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right  to  sue  upon  the  contract,  and  confinos 
him  to  the  remedy  by  arbitration.  Section 
9  of  the  contract  containing  this  agreement 
is  fully  «et  out  in  153  N.  C.  7. 

It  has  generally  been  held  that  an  agree- 
ment to  arbitrate  controversies  which  may 
arise  in  the  course  of  executing  a  contract 
18  void,  as  its  effect  is  to  oust  the  jurisdic- 
tion of  the  courts.  It  was  held  in  Kinney 
T.  Baltimore  &  0.  Employees'  Relief  Aaso. 
15  L.R.A.  142,  and  note  (36  W.  Va.  385,  14 
S.  E.  8.),  that  a  provision  in  a  contract 
that  all  differences  arising  under  it  shall  be 
submitted  to  arbitrators  thereafter  to  be 
chosen  vill  not  prevent  a  party  from  main- 
taining a  suit  in  the  first  instance  in  a 
court  to  enforce  his  rights  under  it.  The 
court  in  Home  Ins.  Co.  v.  Morse,  20  Wall. 

eoneerning  the  progress,  character,  extent, 
or  value  of  the  work  done  or  materials  fur- 
nished in  fulfilling  the  contract,  and  respect- 
ing the  payments  due,  as  to  time  and 
amounts;  and  finally,  (c)  Cases  of  submis- 
sions of  specific  disputes  in  conformity  with 
some  express  statute  regulating  arbitra- 
tions. Ordinarily,  the  requirements  of  stat- 
utes ^verning  arbitrations  do  not  apply  to 
submissions  under  the  common  law.  Boots 
V.  €anine,  S8  Ind.  460.  A  common-law  sub- 
mission is  an  affair  altogether  different 
from  a  submission  under  a  statute.  Wil- 
liams V.  Walton,  9  Cal.  142.  Ttie  two  are 
radically  distinguished.  Tennessee  Coal, 
Iron  &.  R.  Co.  v.  Roussell,  155  Ala.  435,  130 
Am.  St.  Rep.  56,  48  So.  866. 

In  general  these  cases  have  been  omitted, 
but  a  goodly  number  of  them  involved  con- 
tracts providing  for  arbitrations  when  the 
decisions  of  the  architects,  engineers,  offi- 
cers, or  committees  were  unsatisfactory  and 
unacceptable.  Several  contained  matter  of 
much  value  in  this  discussion.  If  any 
justification  is  needed  for  citing  these  cases, 
it  may  be  found  in  the  dictum  of  the  New 
York  court  of  errors  that  anyone  to  whom 
a  dispute  between  others  is  referred  for  de- 
cision is  an  arbitrator  (Garr  v.  Gomez,  9 
Wend.  $40),  and  in  the  views  exprossed  by 
the  New  Hampshire  supreme  court,  to  wit: 
Although,  said  the  latter  court,  in  Smith 
V.  Boston,  C.  ft  M.  R.  Co.  36  N.  H.  458, 
there  are  cases  where  it  has  been  held  that 
a  reference  to  a  third  person  to  mearturc 
materials  or  work,  to  judge  of  their  quality, 
to  fix  a  price,  to  make  an  appraisal,  or  the 
like,  is  not  a  submission  to  arbitration,  yet 
it  se^s  to  us  that  every  agreement  of 
parties  by  which  th^  bind  themselves  to 
abide  by  the  decision  of  an  indifferent  third 
|terson,  as  to  any  matter  affecting  their 
rights,  is  a  submission  to  arbitration,  and 
the  decision  of  such  third  party  upon  the 
matter  thus  referred  to  him  is  an  awan!. 
We  do  not  perceive  that  any  difference  in 
the  nature  or  importance  of  the  question 
submitted,  or  of  the  evidence  upon  which 
it  must  be  decided,  or  in  the  means  to  he 
used  to  arrive  at  a  correct  result,  can  affect 
in  this  respect  the  nature  of  the  proceeding. 
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445,  22  L.  ed.  305,  relying  upon  the  au- 
thority of  Judge  Story  (Eq.  Jur.  §  670) 
and  Stephenson  v.  Piscataqua  F.  &  M.  Ins. 
Co.  54  Mc.  70.  thus  stated  the  rulei  "  'Where 
the  stipulation,  though  not  against  the 
policy  of  the  law,  yet  is  an  effort  to  devest 
tiie  ordinary  jurisdiction  of  the  common 
tribunals  of  justice,  such  as  an  agreement, 
in  case  of  dispute,  to  refer  the  same  to 
arbitration,  a  court  of  equity  will  not  any 
more  than  a  court  of  law  interfere  to  en- 
force the  agreement,  but  it  will  leave  the 
parties  to  their  own  good  pleasure  in  re- 
gard to  such  afireemcnts.  The  regular  admin- 
istration of  justice  might  be  greatly  im- 
peded or  interfered  with  by  such  stipula- 
tions if  they  were  specifically  enforced.* 
.    .    .    'While  parties  may  impose,  as  con- 

If  the  parties  have  a  difference  or  dispute, 
however  trivial,  or  upon  matters  however 

simple,  and  in  whatever  mode  the  truth  is 
to  be  ascertained,  and  they  select  an  in- 
different third  person  to  be  the  judge  be- 
tween tlicm,  and  bind  themselves  to  abide 
his  decision,  that  seems  to  us  a  submission 
to  arbitration,  and  the  decision  to  be  an 
award. 

//.  CharacterlMtica  and  qualificattona  of 
arbitrations  and  arbiters, 

A  submission  of  a  matter  in  controversy 
is  an  agreement  by  the  parties  that  the 
arbitrators  shall  by  award  define  and  settle 
their  respective  l^al  rights  and  duties  in 
relation  to  such  matter,  and  that  they  will 
respectively  obey  the  award.  Sobinstm  v. 
Bickley,  30  Pa.  384. 

It  implies  mutual  promises  to  abide  by 
the  award  of  the  arbitrators.  Dixon  t. 
Morchcad,  Addison  (Pa. )  216 ;  ^f'Manus 
V.  M'CulIoch,  6  Watts.  357;  Whitcher  v. 
Whitcher,  49  N.  H.  176,  6  Am.  Rep.  176. 

One  who  agrees  to  a  submission,  either 
by  himself  or  his  authorized  agent,  is  bound 
l>v  the  award.  Saengerbund  v.  Dunn,  41 
Tex.  Civ.  App.  376,  92  S.  W.  429. 

It  has  been  said  that  if  one  personally 
or  by  duly  authorized  agent  shoald  assent 
to  a  submission  and  agree  that  it  should 
determine  his  suit,  he  would  probably  be 
concluded  by  the  award  of  the  arbitrators, 
even  though  he  did  not  actually  take  part 
in  the  arbitration.  Wright  v.  Evans,  53 
Ala.  103. 

A  submission  is  an  act  b^  which  dispu- 
tants refer  a  matter  in  dispute  between 
them  to  the  decision  of  others  or  of  a  third 
person.    Garr  v,  Gomez,  9  Wend.  049. 

It  is  a  contract  between  two  or  more 
persons  by  which  they  agree  to  refer  a  anfa- 
joct  in  controversy  to  others,  and  to  be 
bound  hv  their  award.  Whitcher  v.  Whitch- 
er. 49  N.  If.  170.  0  Am.  Rep.  476. 

A  8tii)ulation  in  a  contract  requiring  the 
submission  to  arbitration  of  any  given 
questions  or  controversies,  in  order  to  bind 
one  party,  must  be  obligatory  on  the  other, 
and,  in  so  far  as  the  contract  makes  it  in- 
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dition  [H-ecedent  to  applications  to  the 
eoarts,  that  they  shall  first  have  settled  the 
amount  to  be  recovered  by  an  agreed  mode, 
they  cannot  entirely  close  the  access  to  the 
coarta  of  law.  The  law,  and  not  the  con- 
tract, prescribes  the  remedy,  and  parties 
have  no  more  right  to  enter  into  stipu- 
lations against  a  resort  to  the  courts  for 
tlieir  remedy-  in  a  given  case,  than  they  have 
to  provide  a  remedy  prohibited  by  law. 
Such  Btipnlations  are  repugnant  to  the  rest 
of  the  contract,  and  assume  to  devest  courts 
of  their  established  jurisdiction;  as  condi- 
tiou  precedent  to  an  appeal  to  the  courts, 
they  are  void.'  Many  cases  are  cited  in 
support  of  the  rule  thus  laid  down.  Upoa 
its  own  merits  this  agreement  cannot  be 
Btutained.*'  The  language  -of  other  courts 
is  equally  explicit:    "Where  a  policy  pro- 


vides that  the  whole  matter  in  controversy 
between  the  parties,  including  the  right  to 
recover  at  all,  shall  be  submitted  to  arbi- 
tration, the  condition  is  void.  Tbe  effect 
of  such  a  provision  ia  to  oust  the  courts  of 
their  legitimate  jurisdiction,  which  the 
parties  cannot  do."  German-American  Ins. 
Co.  T.  Etherton,  25  Keb.  605,  41  N.  W.  406. 
"There  la  no  authority  for  holding  that 
parties  who  have  agreed  to  arhitoate  have 
by  their  agreement  precluded  themselves 
from  resorting  to  a  court  of  justice.  Such 
agreements  will  not  he  specifically  enforced, 
nor  will  the  arbitrators  be  compelled  to 
act.  ,  .  .  And  it  is  well  settled  that 
they  cannot  be  pleaded  in  bar."  McQunn  v. 
Hanlin,  29  Mich.  476.  "The  agreement  to 
submit  to  arbitrators,  not  consummated  by 


operative  against  one  party,  the  courts  will 
hdd  it  inoperative  against  the  other.  Nel- 
son-Bennett Co.  y.  Twin  Falls  Land  &  Water 
Co.  14  Idaho,  5,  93  Pae.  789. 

Unless  the  submission  was  binding,  an 
action  will  not  lie  upon  an  award.  Ingra- 
ham  v.  Whitmore,  75  111.  24. 

An  agreement  to  arbitrate  is  only  execu- 
tory, and  an  executory  agreement  can  be 
nothing  more  than  a  cause  of  action.  Mc- 
Gunn  T.  Hanlin,  29  Mich.  470. 

An  agreement  to  refer  without  saying 
how,  when,  and  to  whom  the  submission  is 
to  be,  is  inchoate  and  imperfect, — the  first 
step  only  in  a  negotiation  which  falls  of 
itself,  i^  subsequently,  the  arbitrators  are 
not  chosen.  Tobey  v.  Bristol  County,  3 
Story,  800;  Fed.  Cas.  No.  14,005. 

A  stipulation  for  an  arbitration  or  ap- 
praisement, which  prescribes  neither  the 
number  of  the  arbitrators  or  appraisers,  not 
a  method  ot  selecting  them,  has  no  force  to 
suspend  tbe  right  to  bring  suit.  Case  v. 
Manufacturers'  P.  &  M.  Ins.  Co.  82  Cal. 
283,  21  Pac.  843,  22  Pac.  1083;  Greiss  v. 
State  Invest.  &  Ins.  Co.  98  Cal.  241,  33 
Pac.  195. 

In  order  that  one  may  be  clothed  with 
the  authority  of  an  arbitrator,  he  must  be 
chosen  to  determine  the'matt«  submitted, 
1^  persons  who  mutually  agree  to  be 
bound  by  his  deeisicm.  Gordon  v.  United 
States.  7  Wall.  188,  19  L.  ed.  35. 

Arbitrators  derive  their  authority  alto- 
fTpther  from  the  agreement  of  the  parties  ac- 
pording  to  the  terms  of  the  submission. 
Towne  v.  Jaquith,  6  Mass.  46,  4  Am.  Dec. 
84. 

A  submission  and  an  award  made  pur- 
suant to  prorisions  therefor  in  a  contract 
mnst,  in  ul  substantial  respects,  agree  with 
the  terms  of  the  contract;  otherwise  they 
will  not  be  conclusive  or  afford  any  defense 
to  an  action  on  the  contract.  Adams  v. 
New  York  Bowery  F.  Ins.  Co.  85  Iowa,  6, 
51  N.  W.  1149. 

An  award  by  arbitrators  chosen  to  deter- 
mine the  amount  of  a  loss  under  the  tcrma 
of  a  fire  insurance  policjr,  which  docs  not 
conform  to  the  submission  in  a  material 
and  essential  matter,  it  not  oonclusive,  and 
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is  no  bar  to  the  prosecution  of  the  policy 
holders'  action  on  the  policy.  Coffin  t.  Ger- 
man F.  Ins.  Co.  142  Mo.  App.  209,  120 
S.  W.  253. 

If  an  agreement  to  arbitrate  fixes  a  time 
limit  within  which  the  submission  must  be 
made,  or  if  a  submission  expressly  limits 
the  time  within  which  an  award  must  be 
made,  the  failure  to  submit  within  the  time 
limited  nullifies  the  agreement,  and  the  ex- 
piration of  the  time  limit  for  making  the 
award  automatically  terminates  the  author- 
ity of  the  arbitrators  to  act.  All  proceed- 
ings after  the  time  limited  has  expired  are 
invalidated,  and  an  award  made  afterwards 
is  a  nullity.  Johnson  v.  Crawford,  212 
Pa.  502,  61  Atl.  1103;  Jordan  v.  Lobe^  34 
Wash.  42,  74  Pac.  817. 

The  parties  to  an  arbitration  are  free  to 
clothe  the  arbitrators  with  such  powers  as 
they  may  deem  it  proper  to  confer,  pro- 
vided they  do  not  violate  any  rule  of  uw. 
Cushing  v.  Babcock,  38  Me.  452. 

A  submission  to  arbitration  is  to  be  liber- 
ally construed.  Garr  v.  Oomez,  9  Wend. 
649. 

In  theory  an  arbitration  is  a  substitute 
for  a  proceedj^s  in  court.  Noble  v.  Gran- 
din,  125  Mich.  383,  84  N.  W.  465. 

It  is  a  judicial  proceeding  directly  af- 
fecting the  interests  of  both  parties  to-  the 
submission.  Grosvcnor  v.  Flint,  20  R.  I. 
21,  37  Atl.  304. 

A  submission  to  arbitration  under  a  rule 
of  court  regulated  by  statute  is  embraced 
in  the  phrase,  "an  action  at  law,"  for  that 
includes  every  proceeding  in  a  court  . of  jus- 
tice by  one  seeking  such  redress  as  the  law 
provides  for  his  grievance.  Waterbury 
Blank  Book  Mtg.  Co.  v.  Hnrlburt,  7S  Conn. 
715,  49  Atl.  198. 

But  a  submission  to  arbitration  at  com- 
mon law  lacks  all  the  requisites  of  a  pro- 
ceeding which  either  party  controls,  and 
through  which  he  can  compel  complete  jus- 
tice to  be  done.  State,  Knaus,  Prosecutor, 
V.  Jenkins,  40  N.  J.  L.  288,  29  Am.  Rep. 
237. 

Arbitrators  are  considered  sometimes  as 
the  substitute,  and  soiRrtjme^^, 
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an  award,  is  universally  held  to  be  no  bar 
to  a  suit  at  law  or  equity;  nor  can  it  be 
the  foundation  of  a  decree  for  specific  ex- 
ecution. In  its  very  nature  it  must  rest  on 
the  good  faith  and  consent  of  the  parties 
concerned.  Parties  litigant  cannot  by  such 
arrangements  oust  the  jurisdiction  of  the 
courts,  or  deprive  themselves  of  the  right 
to  resort  to  the  l^al  tribunals  for  the 
settlement  of  their  controversies.  After 
the  arbitrators  have  acted  and  rendered  an 
award,  the  case  is  very  different.  Their 
decision  is  binding  upon  the  parties,  and 
can  be  successfully  impeached  only  upon 
the  grounds  which  would  invalidate  any 
other  judgment.  This  distinction  between 
a  mere  agreement  to  submit  and  a  sub- 
miSBion  consummated  by  an  award  is  uni- 

of  the  parties  to  the  Bubmission.  Dixon 
V.  Morenead,  Addison  (Pa.)  216. 

They  are  judges  of  a  domestic  tribunal 
chosen  by  the  parties  themselves  (Garred  v. 
Macev,  10  Mo,  161)  to  decide  controversies 
{Gushing  v.  Babcock,  38  Me.  452)  submitted 
to  them,  finally  and  without  appeal  (Bur- 
chell  v.  Marsh,  17  How.  344,  ]5  L.  ed.  86). 

They  are  private  extraordinary  judges 
chosen  by  the  litigants,  empowereid  to  ad- 
judicate their  dispute.  Perry  t.  Cobb,  88 
Me.  43S,  49  L.K.A.  389,  34  Atl.  278;  Mil- 
ler V.  Junction  Canal  Co.  63  Barb,  6D0. 

They  are  both  judges  and  jurors.  Wes- 
tern Female  Seminary  v.  Blair,  1  Disney 
(Ohio)    370;   Dixon  v.  Morehead,  supra. 

Thev  are  judges  both  of  the  law  and  the 
facts  involved  in  every  question  included  in 
the  submission,  and  necessary  to  their  de- 
cision and  award.  Memphis  &  O.  R.  Co. 
V.  Scru^.  SO  Miss.  285. 

Select^  by  the  parties  to  act  in  a  quasi 
judicial  capacity  and  as  a  court,  arbitra- 
tors should  be  free  from  all  partiality  and 
bias  in  favor  of  either  party,  so  aa  to  do 
equal  and  exact  justice  between  both.  Hall 
V.  Western  Assur.  Co.  133  Ala.  637,  32  So. 
257. 

If  an  arbitrator  named  by  one  party  is 
not  disinterested,  and  his  nominator  knows 
he  is  not  when  he  names  him,  and  the  other 
party  does  not  know  it,  then  the  latter,  al- 
though he  may  have  ignorantly  agreed  to 
the  prejudiced  arbitrator,  is  not  bound  by 
the  award,  and  may  prosecute  his  action 
regardless  of  the  submission  and  its  out- 
come. Hall  V.  Western  Assur  Co.  supra, 
subsequent  appeal  143  Ala.  168,  38  So.  853. 

But  to  allow  a  parfy  in  interest,  by 
himself  or  a  representative,  to  be  the  arbi- 
trator of  his  own  dispute,  is  so  repugnant 
to  the  judicial  sense  of  propriety  that  courts 
will  always,  if  it  be  possible  to  do  so,  con- 
strue the  language  of  a  contract  in  such 
wiae  as  to  preclude  snch  a  result.  Rail- 
way Pass.  &.  F.  C.  Mut.  Aid  &  Ben.  Asao. 
T.  Robinson,  147  111.  138.  35  N.  E.  168. 

It  is,  however,  only  reasonable  and  prop- 
er to  hold  to  the  performance  of  his  a^ee- 
ment  one  who  deliberately  and  of  his  own 
free  will  makes  choice  of  a  person  as  flt< 
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versally  recognized  by  the  authorities. 
Morse,  Arbitration,  79,  90.  One  of  the 
leading  eases  on  the  subject  is  that  of 
Tobey  v.  Bristol  County,  3  Story,  822,  Fed. 
Cas.  No.  14,065,  where  the  whole  subject  is 
exhaustively  considered,  and  many  de- 
cisions cited  by  Mr.  Justice  Story.  The 
only  remedy  for  the  party  a^rieved  is  by 
an  action  for  damages  growing  out  of  the 
breach  of  the  submission."  See  also  Hill 
V.  More,  40  Me.  515;  Leach  v.  Republic  F. 
Ins.  Co.  68  N.  H.  245;  Numey  v.  Fireman's 
Fund  Ins.  Co.  63  Mich.  633,  6  Am.  St.  Rep. 
338,  30  N.  W.  350;  Haggart  V.  Morgan,  55 
Am.  Dec.  350,  and  note  (6  N.  Y.  422)  ;  The 
Excelsior  (Potomac  S.  B.  Co.  v.  Baker 
Salvage  Co.)  123  U.  S.  40,  31  L.  ed.  75,  S 
Sup.  Ct.  Rep.  33;  Smith  v.  Alker,  102  N. 

and  competent  to  act  as  an  arbitrator  and 
decide  his  dispute,  and  by  whose  deter- 
mination he  has  agreed  to  abide.  Hudson 
v.  McCartney,  33  Wis.  343;  Denver  &  N.  O. 
Constr.  Co.  v.  Stout,  8  Colo.  61,  5  Pae.  627. 

He  who  consents  to  an  arbitrator  with 
full  knowledge  of  his  interest  has  no  ground 
for  objecting  to  the  award  on  that  score. 
Western  Female  Seminary  v.  Blair,  1  Dis- 
n^  (Ohio)  370. 

If,  by  their  contract,  persons  appoint  an 
arbiter  to  settle  their  differences  arising  in 
its  performance,  they  are  hound  by  his 
award,  notwithetanding  he  may  be  inter- 
ested in  such  contract.  Faunce  T.  Burke, 
16  Pa.  469,  55  Am.  Dec.  SIB. 

The  fact  that  the  arbitrator  of  a  dispute 
between  an  individual  and  a  oorporation 
was  an  officer  of  the  latter,  if  it  was  known 
to  the  former  when  be  agreed  to  the  submis- 
sion, will  not  invalidate  thff  award.  White 
V.  Middlesex  R.  Co.  135  Mass.  216. 

The  fact  that  an  arbitrator  is  an  em- 
ployee of  one  of  the  parties  to  the  sub- 
mission is  not  a  legal  objection,  provided 
the  other  party  knew  of  the  relation  and 
accepted  such  arbitrator.  Travelers'  Ina. 
Co.  T.  Pierce  Engine  Co.  141  Wis.  IDS,  123 
N.  W.  643. 

The  mere  fact  that  a  referee  is  in  the 
service  of  one  of  the  parties  to  the  contro- 
versy is  no  objection  in  law  to  the  validity 
of  a  condition  in  a  contract  making  his 
award  a  prerequisite  to  an  action.  Camp- 
bell V,  American  Popular  L.  Ins.  Co.  1 
MacArth.  240,  29  Am.  Rep.  591. 

That  proposition  was  esteemed  1^  the 
court  to  be  too  plain  to  require  an  argu- 
ment. Ibid. 

III.  Judicial  ottOudB  toward  orMtra- 
tiona. 

In  early  times  the  courts  were  disposed 
to  look  with  jealousy  on  arbitrations,  and 
to  give  them  as  little  force  as  possible,  but 
later,  and,  it  is  said,  more  intelligent^  ju- 
dicial sentiment  is  stronfjlr  in  their  favor. 
Bishop  V.  Valley  Falls  M*fg.  Co.  78  8.  C. 
312,  58  8.  E.  939. 

In  the  modem  view  and  practice,  the 
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T.  87,  6  N.  E.  791.  Numerous  other  casea 
mre  to  the  same  effect,  Bome  of  which  are 
collected  in  the  notes  to  15  L.BJL  142,  and 
65  Am.  Dec  350,  cited  above. 

This  court,  by  Justice  Manning,  in  Kelly 
T.  Trimont  Loi^e,  154  N.  C.  97,  —  L.R.A. 
(N.a)  — ,  69  S.  E.  764.  adopted  the 
principle  as  stated  in  Stephenson  v. 
Piscataqua  F.  &  M.  Ins.  Co.  supra,  in  the 
following  words:  "The  law,  and  not  the 
contract,  prescribes  the  remedy,  and  parties 
lutve  no  more  right  to  enter  into  stipu- 
lations against  a  resort  to  the  courts  for 
tbeir  remedy  in  a  given  caae,  than  they 
haTe  to  provide  a  remedy  prohibited  by 
tow."  The  learned  justice  then  proceeds  to 
state  the  result  of  the  decisions  in  this 
court  upon  the  subject:    "Our  court  has 

settlement  of  disputes  by  arbitration  is  en- 
eouraged  hy  the  courts.  Toledo  S.  S.  Co. 
V.  Zenith  Transp.  Co.  106  C.  C.  A.  SOl, 
184  Fed.  391. 

Mr.  Justice  Mellor,  in  London  Tramways 
Co.  T.  Bailey,  L.  R.  3  Q.  B.  Div.  217,  37 
L.  T.  N.  S.  499,  26  Week.  Rep,  494,  47 
L.  J.  Mag.  Caa.  N,  8.  3,  thought  it  was  quite 
reasonable  that  people  should  endeavor  as 
far  as  possible  to  avoid  the  necessity  of 
having  recourse  to  the  courts  of  law. 

And  the  United  States  Supreme  Court 
has  expressed  the  opinion  that  arbitration 
as  a  method  of  settUng  disputes  should  re- 
ceive every  encouragement  frcKU  courts  of 
equity.  Burchell  V.  Marsh,  17  How.  344, 
15  U  ed.  96. 

These  views  have  been  generally  approved 
in  other  courts. 

The  lav  favors  and  encourages  the  set- 
tlement of  controversies  by  arbitration, 
Payne  t.  Crawford,  97  Ala.  604,  11  So. 
725;  Howard  t.  Pensacola  &  A.  R.  Co. 
24  Fla.  560,  5  So.  356;  Southern  Mut.  Ins. 
Co.  V.  Tumley,  100  Ga.  296,  27  S.  E.  975 ; 
Dilks  V.  HammtHid,  86  Ind.  563;  Cushing 
T.  Babcock,  38  Me.  462;  Garred  v.  Macey, 
10  Mo.  161. 

Arbitrations  are  favored  and  encouraged, 
for  one  reason,  because  they  are  a  speedier, 
less  expensive,  and  more  amicable  way  than 
is  offered  by  litigation,  to  settle  disputes. 
Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E. 
696;  McKees  v.  Southern  Ins.  Co.  69  Mo. 
App.  232;  Turner  v.  Stewart,  fil  W.  Va. 
493,  41  B.  E.  924. 

An  arbitration  is  an  expeditious,  inex- 
pensive, and  proper  mode,"  if  not  a  better 
one  than  is  afforded  by  a  lawsuit,  of  ascer- 
taining damages.  Chippewa  Lumber  Co.  v. 
Pbenix  Ins.  Co.  80  Mich.  116,  44  N.  W. 
3055. 

Arbitration  clauses  in  policies  insuring 
personal  property,  if  lived  up  to  in  the 
spirit  that  justifies  their  enoniiragement  by 
law,  create  a  serviceable  method  of  pettlinir 

Juestions  of  loss  or  damage.  Continental 
ns.  Co.  V.  Vallandinpham,  116  Ky.  287, 
105  Am.  St.  Rep.  218,  76  8.  W.  22. 

Arbitrations  to  settle  particular  ques- 
tions auxiliary  to  their  jurisdiction  are 
47  LltJL(N.S.) 


uniformly  held  to  the  doctrine  that,  when  a 
cause  of  action  has  arisen,  the  courts 
CMinot  be  ousted  of  their  jurisdiction  by 
agreements  previously  entered  into  to  sub- 
mit the  liabilities  and  rights  of  the  parties 
to  the  determination  of  other  tribunals 
named  in  the  agreement;  but  it  has  been 
also  generally  held  that  the  agreement  to 
submit  the  particular  question  of  the 
amount  of  loss  or  damage  of  the  assured 
under  an  insurance  policy  is  not  against 
public  policy,  and  is  sustained.  That  is 
simply  a  method  for  the  ascertainment  of 
a  single  fact,  and  not  the  determination  oi 
the  legal  liability  of  the  insurer," — citing 
Braddy  v.  New  York  Bowery  F.  Ins.  Co. 
115  K.  C.  854.  20  8.  E.  477,  and  Pioneer 
Mfg.  Co.  V.  Phoenix  Assur.  Co.  106  K.  C. 

highly  favored  by  the  courts.  Hall  v.  Nor- 
walk  F.  Ins.  Co.  57  Conn.  105,  17  Atl.  366. 

The  encouragement  is  given,  so  far  as  it 
can  be,  without  controvening  «iy  principis 
of  public  poIicT.  Western  Assur.  Co.  v. 
Hall,  112  Ala.  318,  20  So.  447. 

And  in  general  arbitrations  per  se  are 
not  regarded  as  contrary  to  public  policy. 
Alford  V.  Tiblier,  McGloin  (La.)  151;  Hood 
T.  Hartshorn,  100  Mass.  117,  1  Am.  Rep. 
89;  Buckwaltcr  v.  Russell,  119  Pa.  495,  13 
Atl.  310;  Gardner  v.  Lincoln.  6  Phila.  24. 

There  is  no  reason  of  public  policy,  in 
the  view  of  the  court  in  the  case  of  Elcctrio 
Lighting  Co.  v.  Elder  Bros.  116  Ala.  138, 
21  So.  983,  which  prevents  persons  ex- 
tracting for  the  performance  of  work  from 
agreeing  that  the  decision  of  a  third  person 
respecting  the  sufficiency  of  the  perform- 
ance shall  be  cqnclueive. 

The  court  in  Ark-Mo  Zinc  Co.  t.  Patter- 
son, 79  Ark.  506,  96  S.  W.  170,  took  the 
same  view. 

An  agreement  in  a  building  contract  for 
a  reference,  in  case  of  a  disagreement  of  a 
matter  in  difference,  to  disinterested  arbi- 
trators, is  not  against  public  policy.  Msx- 
well  V.  Thompson,  15  S.  C.  612. 

Submissions  of  disputes  to  arbitrators  are 
favored  by  the  law,  and  approved  by  the 
enlifjhteiicd  sentiment  of  the  world  at  large. 
Home  V.  Welsh,  35  Pa.  Super.  Ct.  569. 

The  policy  in  Pennsylvania,  it  was  said 
in  one  case,  has  t>een  to  encourage  arbi- 
tration, and  the  courts  have  inclined  to 
construe  liberally  the  acts  of  assembly  re- 
lating to  it.  Bingham  v.  Guthrie,  IS  Pa. 
418. 

The  courts  go  far  in  construing  and  giv- 
ing effect  to  arbitration  agreements,  save 
only  in  the  direction  of  sanctioning  exer- 
cises of  power  not  conferred  upon  the  arbi- 
trators. Towne  v.  Jaquith,  6  Mass.  46,  4 
Am.  Dec.  84. 

All  questions  of  public  policy  as  to  the 
propriety  of  arbitration  have,  in  the  state 
of  Waaliington,  been  resolved  both  by  the 
legislature  and  the  courts  in  favor  of  recog- 
nizing it  as  a  method  by  which  disputants 
may  settle  their  differences.  Zindorf  Constr. 
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28,  JO  S,  E.  1067.  In  Braddy's  Case,  supra, 
Justice  Avery  said:  "While  it  is  well  set- 
tled that  an  agreement  in  a  policy  of  in- 
surance to  submit  to  arbitrators  the  single 
question  of  the  amount  of  loss  by  fire  sus- 
tained by  the  person  insured  is  not  invalid 
(Pioneer  Mfg.  Co.  t.  Phcenlx  Assur.  Co. 
supra;  Carroll  v,  Girard  F,  Ins.  Co.  72  Cal. 
297,  13  Pac.  863),  it  is  equally  well  under- 
stood that  a  contract  which  would  oust  the 
jurisdiction  of  the  courts  by  leaving  all  of 
the  matters  involved  in  any  controversy 
that  might  arise  between  insurer  and  in- 
sured to  such  arbitrament  is  void  as 
against  public  policy.  Angell,  Ins.  431; 
Scott  V.  Avery,  20  Eng.  Ll  &  Eq.  Rep.  327 ; 
S.  0.  8  Exch.  487;  Old  Sauoelito  Land  & 
Dry  Dock  Co.  v.  Commercial' Union  Assur. 

Co.  V.  Western  American  Co.  27  Wash.  31. 
87  Pac.  877. 

'CcaitTaets  to  arbitrate,  bdng  in  the  in- 
terest of  amicable  adjustment  of  disputes 
whicli  must  otherwise  become  the  subject 
of  vexatious  controversy  and  litigation,  are 
upheld  by  the  courts  (Murphy  v.  Northern 
British  k  M.  Co.  61  Mo.  App.  323),  and 
enforced  so  far  as  they  can  be  consistently 
with  the  principles  of  law  (Hood  v.  Harts- 
horn, 100  Mass.  117,  1  Am.  Rep.  89). 

Courts  of  equity,  said  Story,  J.,  in  Tobey 
▼.  Bristol  County,  3  StoiT,  800,  Fed.  Cas. 
No.  14,066,  do  not  refuse  to  compel  a  party 
specifically  to  perform  an  agreement  to 
refer  to  arbitration  becaiise  they  wish  to 
discourage  arbitrations  as  against  public 
policy.  On  the  contrary,  they  bave  and  can 
have  no  just  objection  to  these  domestic 
forums,  and  will  raforce,  without  heaita- 
ti<Hi  or  question,  their  awards'when  fairly 
and  lawfully  made. 

The  court  in  Mittenthal  v.  Mascagne, 
183  Mass.  19,  60  L.R.A.  812,  97  Am.  St. 
Rep.  404,  66  N.  E.  425,  inclined  to  think 
that  the  tendency  in  modern  times  is  to 
permit  greater  freedom  in  contracting  with 
respect  of  arbitrations  than  formerly. 

The  courts,  it  has  been  said  {vide,  Flint 
T.  Pearce,  11  R.  I.  576),  formerly  leaned 
very  strongly  against  enforcing  agreements 
for  arbitration,  as  tending  to  oust  the 
courts  of  their  lawful  jurisdiction,  but  lat- 
terly the  tendency  of  decisions  has  been 
more  in  favor  of  supporting  them,  and 
fraud  and  mistake  excepted,  there  is  no 
sound  reason  why  they  should  not  bind  the 
parties. 

The  tendency  of  the  more  recent  deci- 
sions, according  to  the  court  in  Delaware  A 
H.  Canal  Co.  v.  Pennsylvania  Coal  Co.  50 
N.  Y.  260,  is  to  narrow,  rather  than  en- 
large, the  operation  and  effect  of  prior  de- 
cisions limiting  the  power  of  contracting 
|)arties  to  provide  a  tribunal  for  the  ad- 
justment of  possible  differences  without'  a 
resort  to  courts  of  law. 

The  mode  of  settling  controversies  by 
arbitration  has  in  modern  times  become  pe- 
culiarly the  favorite  of  the  law.  remarked 
the  court  in  Shockey  v.  Glasford,  6  Dana, 
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Co.  66  Cal.  256,  5  Pac.  232;  2  BiddeU,  Ins. 
8  1154."  Kelly  v.  Trimont  Lodge,  supra, 
was  a  case  for  the  recovery  of  money  due 
for  sick  benefits.  We  held  that  the  stipu- 
lation in  the  contract  for  arbitration  of 
differences  should  be  restricted  to  those  of 
a  legislative  or  administrative  character, 
and  was  therefore  valid,  but  that,  as  the 
question  involved  in  the  case  related  to 
the  plaintifi^s  properly  rights,  it  could  have 
no  application,  and  the  plaintiff  could  re- 
sort to  the  courts  tor  the  enforcement  of 
those  rights,  notwithstanding  the  arbi- 
tration clause  in  the  contract.  The  prin- 
ciple which  we  have  stated  as  having  re- 
ceived the  sanction  of  the  courts  of  Eng- 
land and  this  country  is  recognized  a» 
sound  and  well  settled  in  other  decisions 


9,  and  the  ancient  niceties  and  technical- 
ities applied  to  it  have  given  way  to  a  more 
rational  and  liberal  construction,  with  a 
view  to  encourage  and  sustain  this  mode  of 
putting  an  end  to  litigation;  hence,  it  is 
that  many  of  the  more  ancient  adjudica- 
tions upon  this  subject  are  found  not  to 
be  good  authority. 

IV*  The  rules  for  conairuino  arbitra- 
tion agreementa. 

It  la  elementary  that  courts  are  in  duty 
bound  to  enforce  agreements  made  by  com- 
petent persons  upon  good  consideration. 
Palmer  v.  Clark,  106  Mass.  373. 

All  recognize,  without  questioning,  the 
rule  that  courts  must  interpret  and  give 
effect  to  contracts  according  to  the  dear  in- 
tent of  the  contracting  persons  as  they  have 
expressed  their  intentions  in  the  writings 
they  have  deliberately  executed.  Chippewa 
Lumber  Co.  v.  Phenix  Ins.  Oo.  80  Mich. 
116,  44  N.  W.  1066. 

Agreements  to  arbitrate  form  no  excep- 
tions to  these  rules. 

If  one  has  bound  himself  solemnly  to 
an  agreement,  according  to  Chief  Justice 
Cockburn  in  Moffat  t.  Cornelius,  S6  Week. 
Rep.  914,  he  alone  cannot  revoke  It,  and 
a  stipulatiwi  to  refer  is  a  part  oS  the  agree- 
ment and  forms  a  part  <^  the  eonsideration 
for  it. 

And  again,  when  people  stand  on  equal 
footing  and  their  contract  .is  without  legal 
objection,  an  arbitration  clause  in  their 
agreement  is  as  binding,  and  should  be  en- 
forced the  same;  as  any  other  provisim  in 
it.  Sweet  V.  Morrison,  116  N.  Y.  19,  IS 
Am.  St.  Rep.  376,  22  N.  E.  276. 

Judicial  tribunals  are  established  by  the 
government  to  enable  people  to  enforce 
their  rights  when  other  means  fail,  but 
not,  according  to  the  court  in  Hood  v. 
Hartshorn,  100  Mass.  117,  1  Am.  Rep.  89, 
to  hinder  them  from  adjusting  their  dif- 
ferences themselves  or  hy  agents  of  their 
own  selection. 

Nevertheless  a  contract  which  is  intended 
to  deprive  a  person  of  a  right  to  appeal  to 
the  courts  for  redress,  or  to  put  condition* 
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of  this  court.  Carpenter  v.  Tucker,  98  N. 
C.  318,  3  S.  E.  831;  Tyson  t.  Robinson,  25 
X,  C.  (3  Ired.  L.)  333;  Swaim  v.  Swaim,  14 
N.  C.  (3  Dev.  L.)  24.  There  is  no  stipu- 
lation in  this  contract  that  no  suit  shall  be 
brought  until  the  amount  of  loss  or  dam- 
age is  ascertained  by  arbitration,  as  in 
Pioneer  Mfg.  Co.  t.  Phcentz  Aesur.  Co. 
supra,  but  a  sweeping  provision  that  both 
the  liability  and  the  loss  shall  be  decided 
and  settled  by  arbitrators,  and  by  clear 
implication  it  excludes  the  right  of  resort 
to  the  courts.  Mutual  F.  Ins.  Co.  v.  Al- 
vord.  9  C.  C.  A.  623.  21  U.  S.  App.  228,  61 
Fed.  752.  Stipulations  expressed  in  lan- 
guage not  unlike  that  which  the  parties 
used  in  the  arbitration  clause  of  this  con- 
tract have,  as  we  have  seen,  been  held  to 

and  limitations  on  the  exercise  of  that 
right,  should  be  strictly  construed.  Wal- 
lace T.  German  American  Ins.  Co.  4  Mc- 
Crary,  123,  41  Fed.  742. 

A  court  will  not  read  into  a  contract  for 
arbitration  a  condition  not  clearly  written 
in  it  by  the  parties,  which  will  operate  to 
oust  the  court  of  its  ordinary  jurisdiction. 
Smith  T.  Preferred  Masonic  Mut.  Acci. 
Aaso.  51  Fed.  520. 

For,  although  one  by  contract  may  some- 
tiroes  tnrgain  away  his  right  to  seek  re- 
dress in  uie  courts  for  his  grievance,  yet 
the  agreement  by  which  he  does  so  will 
not  be  extended  by  construction  or  impli- 
cation. Western  Assur.  Co.  v.  Decker,  39 
C.  C.  A.  383,  88  Fed.  381. 

The  right  to  resort  to  the  courts  will 
never  be  deemed  to  have  been  surrendered 
by  mere  inference,  but.  if  it  can  be  surren- 
dered at  all,  it  will  be  so  considered  only 
when  BO  stated  in  the  clearest  and  most 
explicit  terms.  Supreme  Lodge,  0.  8.  F. 
V.  Raymond,  67  Kan.  647,  49  LJtJL  873.  47 
Pac.  533. 

A  prohibition  against  bringing  suit,  not 
expressed  in  terms  in  an  agreement  to  arbi- 
trate, will  not  be  implied,  unloas  the  neces- 
sity for  such  implication  cannot  reasonably 
be  escaped.  Green  t.  American  Cotton  Co. 
112  Fed.  743. 

As  all  persons  who  have  money  demands 
against  others  have  a  right  to  resort  to  the 
coarts  in  the  first  instance  when  payment 
is  withheld,  to  coerce  payment,  that  rifrht 
must  exist  in  every  case  unless  it  clearly 
has  been  abridged  or  surrenciercd.  Bauer 
T.  Samson  Lodge,  K.  F.  102  Ind.  262,  1 
N.  E.  571. 

The  right  of  one  to  appeal  to  the  courts 
for  the  as»e8sment  of  damages  to  which  he 
has  become  entitled  by  a  breach  of  his  con- 
tract, although  one  which  he  may  contract 
away,  is  lost  only  by  clear  and  unequiv- 
ocal language  evincing  an  intention  to  sub- 
mit to  the  decision  of  another  tribunal. 
Adams  t.  Baigler,  123  Ga.  659,  51  S.  E. 
638-- 

A  court  will  not  and  ought  not  to  per- 
mit its  powers  and  process  to  be  stayed 
from  taking  cognizance  of  and  adjudicating 
47  LJt.A.(N.S.) 


be  void  and  not  available  as  a  bar  to  an 
action  on  the  contract.  It  may  be  ob- 
served that  the  defendant  has  not  attempt- 
ed to  arbitrate  the  differences  which  have 
arisen.  In  Smith  v.  Alker,  supra,  it  was 
said  that  this  fact  deprives  him  of  the  right 
to  rely  upon  the  agreement  for  arbitration. 
"No  evidence,"  says  the  court,  "was  given 
that  the  defendant  took  any  steps  for  their 
selection  [of  arbitrators].  It  was  no  more 
the  duty  of  the  plaintiff  than  that  of  the 
defendant  to  do  so.  We  need  not  inquire, 
therefore,  how  far,  if  at  all,  such  defense 
would  have  availed,"  if  such  steps  had  been 
taken.  His  plea,  based  upon  the  clause  as 
to  arbitration,  was  accordingly  overruled. 

Our  conclusion  is  that  the  judgment  of 
the  court  below  was  not  authorized  by  the 

controversies  between  persons,  by  any  atipu- 
lation  th^  may  have  made  before  the  dis- 
pute arose,  unless  he  who  insists  on  such 
hindering  of  justice  shall  have  brought  him- 
self fully  and  sharply  within  the  letter,  as 
well  as  the  spirit,  of  the  stipulation,  '  Har- 
rison T.  German  American  F.  Ins.  Co.  67 
Fed.  677. 

The  courts,  in  deiermiAing  tiie  question 
whether  or  not  arbitration,  as  a  condition 
precedent,  has  been  waived,  hold  the  party 
claiming  its  benefit  to  a  strict  compliance 
with  the  specific  terms  of  the  contract,  be- 
fore they  will  give  oOTeet  to  the  eonditiou 
so  as  to  work  a  negatiMi  of  the  right  to 
sue.  Ibid. 

A  condition  in  an  insurance  policy  that 
no  action  shall  be  maintained  against  the 
insurer  to  recover  for  a  loss  insured 
against,  until  •the  amount  of  sucb  loss  shall 
have  been  ascertained  and  fixed  by  apprais- 
ers, must,  as  against  the  insurer,-  be  strict- 
ly construed.  Bchouwetler  t.  Merchants' 
Mut.  Ins.  AsBO.  11  S.  D.  401,  74  N.  W. 
356. 


V.  Competenev  **f  porUea  to  agree  to 

In  respect  of  such  matters  as  men  laW* 

fully  may  distinctly  and  explicitly  agree 
upon,  a  contract  is  a  law  unto  its  signa- 
tories. United  States  v.  Robeson,  9  Pet. 
319,  S  L.  ed.  142. 

A  common-law  agreement  to  arbitrate  a 
dispute  constitutes  a  contract,  and  as  a 
general  rule  every  one  capable  of  disposing 
of  his  property  or  releasing  his  rights  may 
make  a  submission  to  arbitration.  Dis- 
trict of  Columbia  y.  Bailey,  171  U.  S.  161, 
43  L.  ed.  118,  18  Sup.  Ct.  Rep.  868. 

Any  person  competent  to  maintain  an 
action  at  law  is  competent  to  submit  its 
Bubject-matter  to  an  arbitration,  Garr  v. 
Gomez,  9  Wend.  649. 

That  an  independent  agreement  to  sub- 
mit to  an  award  of  arbitrators  depends  for 
vnliditj'  on  the  existence  of  a  right  to  eon- 
tract,  according  to  the  court  in  District  of 
Columbia  v.  Bailey,  supra,  is  a  proposition 
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opinion  and  certiflcate  of  this  eonrt.  which 
covered  oniy  the  itenu  of  the  plaintiff's 
bill  of  particulars,  teted  prior  to  February 
20,  1906.  Am  to  items  of  subsequent  date, 
the  judgment  was  erroneous.  In  that  re- 
spec^  it  is  not  in  accordance  with  our 
former  decision,  and  cannot  he  upheld  as 
justified  the  defendants  plea  bssed  upon 
the  arbitration  clause  of  the  contract, 
which  we  hold  to  be  void. 


SUPREME  COURT.  Fs, 

We  would  suggest  that  the  plaintiff  be 
permitted  to  file  an  ammded  complaint, 
eliminating  the  items  of  his  account  al- 
ready passed  upcm,  and  confining  the  pleads 
ings  and  issues  to  Uie  matters  which  are 
now  in  dispute.  This  will  prevent  can- 
fusion  in  the  further  consideration  of  the 
ease.  The  judgment  is  set  aside,  and  the 
court  Will  proraed  further  in  the  cause  in 
accordance  with  this  opinion. 


so  elementary  as  to  make  the  citation  of 
authorities  in  its  support  unnecessary. 

In  that  cose  an  agreement  to  arbitrate 
the  claims  of  a  contractor,  growing  out  of 
a  contract  for  resurfacing  asphalted  streets 
in  the  city  of  Washington,  was  hdd  void 
for  lack  of  power  in  the  District  Commis- 
sioners to  enter  into  an  arbitration. 

But  in  Cincinnati  v.  Cincinnati  Southern 
R.  Co.  6  Ohio  C.  C.  247,  3  Ohio  C.  C.  438,  a 
decision  affirmed  by  the  supreme  court  in 
62  Ohio  St.  637,  44  N.  E.  1132,  the  court 
declared  it  was  not  aware  of  any  principle 
of  law  which  forbids  a  city  to  submit  mat- 
ters of  difference  with  others  to  arbitra- 
tion. 

A  married  woman,  at  common  law,  is 
not  legally  competent  to  execute  a  submiB- 
sion  to  arbitration,  or  to  empower  another 
to  eicecute  one  in  her  behalf.  Offerman  t. 
Packer,  26  Fhtla.  Leg.  Int.  205. 

A  married  woman,  however,  was  held 
to  be  competent  to  enter  into,  and  to  be 
bound  by,  an  agreement  for  a  common-law 
arbitration,  in  the  case  of  Hoete  t.  Dalton, 
137  Mich.  622,  100  N.  W.  750,  notwith- 
standing a  statute  of  the  state  authoriz- 
ing statutory  arbitrations  excepted  married 
women  from  among  the  persons  allowed  to 
arbitrate  under  the  statute. 

The  parties  who  submit  a  dispute  with 
a  married  woman  to  arbitration  volunta- 
rily, and  with  knowledge  of  her  legal  and 
oivil  status,  are  hound  1^  an  award  in  her 
favor.  Memphis  &  C.  R.  Co,  v.  Scruggs, 
SO  Miss.  284. 

A  submission  of  a  cause  to  arbitration, 
of  an  infant,  whether  by  himself,  his  next 
friend,  or  his  attorney,  or  all  of  these,  has 
been  held  to  be  void.  Mitlsaps  t.  Estes, 
184  N.  G.  486.  46  8.  E.  988. 

TJ.  A.greemeiU8  to  aflHtrate  in  Ulegal 

If  a  contract  containing  provisions  for 
arbitration  is  itself  illegal,  and  made  in 
violation  of  law,  then  the  provisions  for 
arbitrating  are  also  void,  however  valid 
may  be  Iflce  provisions  in  legal  contracts, 
because  the  law  will  not  enforce  an  award 
based  on  an  illegal  contract.  Pittsburgh 
Constr.  Co.  t.  West  Side  Belt  R.  Co.  151 
Fed.  125. 

An  injured  party  having  a  remedy  by 
civil  action  for  the  wrong,  where  the  wrong- 
doer is  also  liable  to  indictment  and  a 
criminal  prosecution  for  the  offense,  may 
lawfully  refer  to  arbitration  the  question 
of  the  reparation  which  he  shall  receive, 
47  L.R.A.(X.S.) 


notwithstanding  a  criminal  prosecution  may 
have  been  instituted.  Baker  v.  Townsend, 
7  Taunt.  422,  1  J.  B.  Moore,  120,  18  Revised 
Rep.  521;  Reg.  T.  Hardey,  10  L.  J.  Q.  B. 
N.  8.  196,  14  J.  B.  629,  14  Jar.  040. 

A  submission  to  arbitration,  although  by 
leave  of  court,  which  is  entered  into  of  pur- 
pose to  abandon  and 'end  the  prosecution  of 
an  indictment  for  obstructing  a  public  road 
or  way,  is  illegal  and  void,  and  cannot  he 
the  basis  of  any  binding  award.  Hunger- 
ford  Twp.  V.  Lattimer,  13  Ont.  App.  Rep. 
315. 

All  agreements,  including  agreements  to 
arbitrate,  having  for  their  object  the  sti- 
fling of  a  prosecution  for  a  public  offense, 
are  contrary  to  public  policy  and  void. 
The  sanction  of  a  magistrate  cannot  vali- 
date such  an  agreement.  But  when  a  pub- 
lic offense  involves  also  an  injury  to  the 
prosecutor's  private  rights,  and  the  rights 
of  the  public  are  conserved  by  either  a 
conviction  or  an  acquittal  of  the  accused, 
the  questions  between  the  parties  may,  by 
leave  ot  court,  be  referred  to  arbitraUon, 
or  be  made  otherwise  the  subject  of  agree- 
ment. Ibid. 

VII.  Oral  aubmfsatofu  and  atoardB. 

At  common  law  a  submission  of  a  ccmtro- 
versy  to  arbitration,  with  an  agreement  to 
abide  the  award,  may  be  either  by  parol 
or  in  writing.  Oral  agreements  to  arbitrate 
are  equally  valid  with  written  ones.  Fooks 
V.  LHwaon,  1  Marv.  (Del.)  115,  40  Atl. 
661;  Griggs  v.  Seeley,  8  Ind.  264;  Carson 
V.  Earlywine,  14  Ind.  256;  Miller  v.  Good- 
wine,  29  Ind.  46;  Webb  v.  Zeller,  70  Ind. 
408;  Dilka  y.  Hammond,  86  Ind.  663;  Dtm- 
nell  v.  Lee,  58  Mo.  App.  288 ;  Hewitt  t.  Le- 
high &  H.  River  R.  Co,  57  N.  J.  Eq.  611, 
42  Atl.  325;  Garr  v.  Gomez,  9  Wend.  849; 
Cope  V.  Gilbert,  4  Denio,  347;  Western  Fe- 
mEue  Seminary  v.  Blair,  1  Disney  (Ohio) 
370;  Billmver  v.  Hamburg-Bremen  F.  Ina. 
Co.  57  W.'Va.  42.  49  S.  E.  901;  Levy  t. 
Scottish  Union  &.  Nat  Ins.  Co.  68  W.  Va. 
546,  62  S.  E.  440. 

An  oral  award  is  good  at  cemmon  law 
unless  a  written  one  was  stipulated  for 
in  the  submission.  Donnell  v.  Lee,  58  Mo^ 
App.  288;  Marsh  v.  Packer,  20  Vt.  198. 

And  unless  also  the  case  is  within  the 
statute  of  frauds.  Peabody  v.  Rice,  113 
Mass.  31 ;  Hewitt  v.  Lehigh  &,  H.  River  R. 
Co.  67  N.  J.  Eq.  511,  42  Atl.  325. 

An  oral  submission  and  award  of  the 
amount  due  for  rent  for  past  occupation 
'  of  real  estate  under  a  parol  lease  is  not 
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witltin  tlic  statute  of  frauds,  aad  hence  is 
valid  and  binding  so  far  as  it  fixes  the 
sum  payable.   Feabody  v.  Rice,  supra. 

And  the  same  is  true  of  an  oral  Bubmis- 
ston  aud  an  award  under  it,  to  determine 
simply  what  compensation  shall  be  paid 
for  a  conveyance  of  land.  Hewitt  t.  Le- 
high &  H.  River  R.  Co.  supra. 

When  a  submission  is  made  by  parol,  it 
is  material  to  prove  not  only  that  each 
party  promised  to  abide  by  the  award,  but 
that  the  promises  were  concurrent  and 
mutual.   Ingraham  t.  Whltmore,  76  111.  24. 

To  entitle  a  plaintiff  to  recover  a  sum 
awarded  by  arbitrators,  after  an  arbitra- 
tion pursuant  to  an  oral  agreement  and 
common-law  submission,  he  must  establish, 
first,  a  mutual  and  concurrent  submiBSion 
by  the  disputants  of  their  controversy  to 
the  selected  arbitrators ;  second,  a  like 
agreement  to  be  bound  by  the  award ;  third, 
the  choice  of  arbitrators  as  agreed;  and 
fourth,  a  decision  and  award  of  the  sum 
demanded  pursuant  to  and  in  accord  with 
the  submission.  Foolcs  v.  Lawson,  1  Harr. 
(Del.)  115,  40  Atl.  661. 

A  submission  by  deed  under  seal  may 
not  effectually  be  revised  by  parol.  Brown 
V.  Leavitt,  26  Me.  251  j  Sutton  t.  Tyrrell, 
10  Vt.  91. 

Certainly  not  a  statutory  submission  in 
writing  under  seal  after  the  arbitrators 
hare  been  sworn.  Sbroyer  v.  Bash,  57  Ind. 
349. 

Till.  SubmMaaionB  of  pending  UatmUtB. 

Persons  are  permitted  to  submit  pending 
lawsuits  and  existing  disputes  to  arbitra- 
tion. State  ex  rel.  Waticins  v.  North  Ameri- 
can lADd  &  Timber  Co.  106  La.  621,  87  Am. 
St.  Rep.  309,  31  So.  172.  < 

And  there  may  be  a  common-law  submis- 
sion to  arbitration  of  a  controversy  which 
is  at  the  time  the  subject  of  a  pending  ac- 
tion. Minneapolis  k  St.  L.  R.  Co.  v.  Coop- 
er, 5fl  Minn.  290,  61  N.  W.  143. 

An  agreement  to  arbitrate  a  pending  ac- 
tion, however,  is  impliedly  a  submission  by 
rule  of  court.  Zehner  v.  Lehigh  Coal  & 
NaT.  Co.  187  Pa.  487,  67  Am.  St.  Rep. 
oSO.  41  Atl.  464. 

The  courts  are  in  disagreement  over  the 
qnration  as  to  whether  or  not  agreements 
tmbm  itting  to  arbitrations  controversies  in 
pending  suits  and  actions  operate  as  dis- 
eontinuanees,  or  at  all  events  as  consents 
to  discontinue  the  litigations. 

Several  of  them  have  beld  that  until 
award  has  been  made  such  ^(reements  have 
no  such  effect.  Nettleton  v.  Oridley,  21 
Conn.  531,  66  Am.  Dec.  378;  Gore  Chad- 
wirk.  6  Dana,  477;  Dinsmore  t.  Hanscm, 
48  N.  H.  413. 

A  mere  executory  agreement  to  submit 
a  wmtroversy  to  arbitration  is  no  bar  to 
a  suit  when  made  before  it  was  brought, 
nor  to  its  further  prosecution  when  made 
during  its  penden<^;  it  has  no  binding 
force.    Wright  T.  Evans,  53  Ala.  103. 

A  common-law  submission  to  arbitra- 
tion of  a  pending  litigation  neither  ousts 
47  L.R.A.(N.8.) 


the  court  of  jurisdiction,  nor  makes  it  er- 
roneous for  the  court  to  proceed  with  the 
cause.   Paulison  v.  Halsey,  38  N.  J.  L.  488. 

The  plaintiff  in  an  action  referred  by 
consent  to  referees  to  hear  and  determine 
pursuant  to  a  statute  should  not  be  allowed 
to  discontinue  his  suit  after  proceeding 
part  way  with  the  reference,  unless  for 
very  cogent  reasons,  such,  perhaps,  as 
would  invalidate  the  report  of  the  referees 
when  made.  Pollock  t.  Hall,  4  Dall.  222, 
1  L.  ed.  809. 

If  according  to  one  court,  it  be  conceded 
that  an  actual  submission  of  a  ctmtroverr^ 
to  arbitration  operates  as  a  discontinuance 
of  a  pending  suit  between  the  parties,  in- 
volving the  same  controversy,  a  mere  agree- 
ment to  arbitrate  in  the  future  does  not 
liave  that  effect.  LaSin  v.  Chicago,  W.  & 
N.  R.  Co.  34  Fed.  859. 

A  submission  of  a  pending  action  to  arbi- 
tration, although  good  for  a  plea  in  abate- 
ment, is  waived  by  pleading  and  going  to 
trial  on  the  merits.  Bowen  v.  Lazalere,  44 
Mo.  383. 

An  action  referred  by  consent  and  order 
of  court  to  arbitrators,  under  the  Pennsyl- 
vania statute,  may  not  be  diacontinued,  but 
must  stand  until  the  coming  in  of  the 
award.  Horn  v.  Roberta,  1  As^.  (Pa.)  45. 

On  the  other  hand,  a  submissiou  to  arbi- 
tration under  a  statute  of  Missouri,  of  the 
subject-matter  of  a  pending  action  to  re- 
cover a  debt,  is  held  to  be  in  effect  an  agree- 
ment to  dismiss  the  suit.  Bowen  v.  Laza- 
lere,  supra. 

A  statutory  arbitration  providing  for 
judgment  on  the  award,  ending  in  an  award 
actually  carried  into  judgment,  operates  to 
terminate  a  pending  litigation  over  the 
same  subject-matter.  Dunn  t.  Sutliff,  1 
Mich.  24;  Vanderhoof  t.  Dean,  1  Mich.  463; 
Callanan  v.  Port  Huron  &  N,  W.  R.  Co. 
61  Mich.  15,  27  N.  W.  718. 

If  the  terms  of  the  submission  of  the 
subject-matter  of  a  pending  litigation  are 
such  as  to  call  for  further  proceedings  in 
the  action  or  suit  on  the  coming  in  of  an 
award,  for  example,  for  entering  a  judg- 
ment on  the  award,  then  certainly  the 
agreement  will  not  work  a  discontinuance. 
Emerson  v.  Wadman,  122  Mass.  384;  Cal- 
lanan V.  Port  Huron  &  N.  W.  R.  Co.  61 
Mich.  16,  27  N.  W.  718;  Bank  of  Monroe 
V.  Widner,  11  Paige,  529,  43  Am.  Dee.  768; 
Friedrich  v.  Fergen,  16  S.  D.  541,  91  N.  W. 
328;  Rogers  v.  Nail,  6  Humph.  28. 

In  several  cases  a  general  submission  to 
arbitration  of  the  subject-matter  of  a  pend- 
ing action  or  suit,  containing  no  stipula- 
tion for  the  entry  of  a  judgment  on  the 
award,  or  other  specifle  reservation  for 
keeping  alive  the  litigation,  is  held  to  work 
a  discontinuance.  Camp  v.  Root,  18  Johns. 
22;  Ex  parte  Wright,  6  Cow.  399;  People  ex 
rel.  Van  Cortlandt  v.  Onondaga  Common 
Pleas,  1  Wend.  314;  Larkin  v.  Robins,  2 
Wend.  505;  Towns  v.  Wilcox,  12  Wend. 
503;  Wells  v.  Lain,  15  Wend.  99;  Bank  of 
Monroe  Widner,  11  Paige,  529,  43  Am. 
Dec.  768;  McNultjr  v.  Solley,  96  N.  T. 
242;  Sogers  t.  Nail,  6  Humph.  28;  Jones 
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T.  Thomas,  120  WiB.  274,  97  N.  W.  960; 
TraTelers'  Ins.  Co.  t.  Pierce  Engine  Co.  141 
Wis.  103,  123  N.  W.  64S. 

The  submission  of  the  sabject-matter  of 
a  pending  suit,  or  one  which  has  gone  into 
judgment,  but  is  still  the  subject  of  a  con- 
test on  appeal  or  otherwise,  to  arbitrators 
to  determine  what  should  justly  be  rendered 
to  the  judgment  creditor,  nothing  appear- 
ing in  the  submission  to  the  contrary,  ipao 
facto  disposes  of  the  litigation  or  judg- 
ment. Jones  T,  Thomas,  120  Wis.  274,  97 
N.  W.  950. 

A  mere  submission  of  the  subject-matter 
of  a  pending  action  to  arbitration,  not 
culminating  in  an  award,  although  operat- 
ing as  a  discontinuance,  does  not  constitute 
a  good  plea  in  bar.  Smith  v.  Bars^  2  Hill, 
387. 

While  it  ends  the  action  it  does  not  ex> 
tinguish  the  cause,  or  raise  any  bar  to  a 
new  suit  after  the  submission  is  rerdced. 
Mnckey  t.  Pierce,  8  Wis.  307. 

A  mere  unexecuted  agreement  to  submit 
a  pending  cause  to  arbitration  is  at  most 
a  consent  to  discontinue,  leaving  it  open 
to  the  plaintiff  to  commence  his  action 
anew  if  no  award  is  made  on  the  submis- 
sion and  the  arbitration  fails.  But  a  legal 
submission  to  arbitration,  and  a  valid 
award  pursuant  to  the  submission,  may  be 
pleaded  in  bar  of  the  further  maintenance 
of  a  pending  suit  for  the  same  matter,  un- 
less tne  litigants  have  stipulated  that  judg- 
ment may  be  entered  in  such  suit  in  con- 
formity to  the  award,  because,  by  the  mak- 
ing of  the  award,  the  original  cause  of 
action  is  gone,  and  the  party  is  left  to  his 
remedy  on  the  award  instead.  Wells  v. 
Lain,  15  Wend.  99. 

On  the  failure  of  an  arbitration,  the 
original  cause  of  action  still  subsists.  Rose 
T.  Nesbit,  7  111.  252. 

A  suit  is  discontinued  by  an  unreserved 
general  submission  of  the  controversy  in- 
volved in  it  to  arbitration,  because  the 
parties  have  selected  another  tribunal  to 
try  their  cause.  Larkin  v.  Robbins,  2 
Wend.  505. 

And  the  parties  having  chosen  another 
forum  to  determine  their  controversy,  the 
court  in  which  their  action  was  pending 
will  {HToceed  no  farttier  in  the  case,  but  will 
leave  the  litigants  to  the  tribunal  they 
have  created  for  themselves.  Muckey  v. 
Pierce,  supra. 

Under  a  common-law  submission  to  arbi- 
tration, the  award  gave  the  party  in  whose 
favor  it  was  a  cause  of  action,  and,  if  the 
submission  was  of  a  controversy  in  a  pend- 
ing action,  the  cause  of  action  merged  in 
the  award,  hence  the  action  was  discon- 
tinued by  the  submission,  and  judgment  in 
it  could  be  entered  on  the  award.  Camp  v. 
Root,  ]8  Johns.  22. 

For  it  is  a  general  rule  that  a  cause  of 
action  that  arises  out  of  a  controversy  sub- 
mitted  to  arbitration  is  merged  and  extin- 
guished in  the  award.  Houston  &  T.  C.  R. 
Co.  v.  Xcwman,  2  Tex.  App.  Civ.  Cas. 
(Willson)  303. 
47  L.RA.(N.S.) 


IX.  ArbUraUonB  of  present  dtaputea. 

After  a  specific  dispute  has  actually 
arisen,  it  is  always  competent  for  the  dis- 
putants to  submit  it  to  arbitration,  and 
their  agreements  to  do  so  are  valid,  Bauer 
V.  Samson  Lodge,  K.  P.  102  Ind.  262,  1 
N.  £.  671;  Cushing  v.  Baboock,  38  Me. 
452]  Fbcenix  Pottery  Co.  t.  Griffin,  16 
Phila.  089;  Saengerbund  t.  Dunn,  41  Tex. 
Civ.  App.  370,  K  S.  W.  420;  Faeaud  t. 
Waite,  218  111.  188,  2  LJl.A.(N£.)  672, 
75  N.  E.  779. 

There  is,  in  the  view  of  the  court  in  Su- 
preme Council,  0.  C.  F.  v.  Forsinger,  123 
Ind.  52,  9  L.R.A.  501,  21  Am.  St.  Rep. 
196,  25  N.  E.  129,  an  obvious  distinction 
between  cases  where  an  agreement  that  the 
decision  of  designated  persons  shall  be  con- 
clusive is  made  after  a  dispute  has  actual* 
ly  arisen,  and  cases  where  it  is  made  be- 
fore any  controversy  exists. 

Although  in  any  specific  case  persons 
may  make  a  judicial  tribunal  for  them- 
selves by  a  submission  to  arbitration,  their 
power  to  do  so  is  hedged  about  the  most 
cautious  rules.  Austin  v.  Searing,  16  N. 
¥.  112,  69  Am.  Dec.  665. 

An  agreement  in  writing  hy  a  widow  and 
the  heirs  of  a  landed  proprietor  who  died 
intestate,  for  a  partition  of  the  lands  of 
the  estate,  is  a  valid  common-law  submis- 
sion, and  the  award  of  the  arbitrators, 
if  not  vitiated  by  fraud  or  mistake,  is  bind- 
ing when  clearly  expressed.  Casstevens  v. 
Casstevens,  227  III.  547,  118  Am.  St.  Bep. 
291,  81  N.  £.  709. 

Although  a  fire  insurance  policy  contains 
no  provision  for  an  arbitration  of  the 
amount  of  a  loss,  stilt,  If  the  policy  hold- 
er enters  into  a  submission  of  that  ques- 
tion after  opportunity  to  examine  the  pol- 
icy, he  will  be  bound  by  any  award  made. 
Wheeler  t.  Watertown  F.  Ins.  Co.  131 
Mass.  1. 

X.  OuBiera  of  furiadtetUm  of  eourta. 

a.  Surrenders  of  right  to  sue. 

A  covenant  never  to  sue  for  an  existing 
demand  is  construed  to  be  an  entire  re- 
lease of  the  demand  itself,  since  he  who  is 
devested  of  all  power  to  enforce  a  right 
in  a  court  of  justice,  where  alone  rignts 
can  be  enforced,  is  in  effect  stripped  of  all 
right  whatever.  Contee  v.  Dawson,  2  Bktnd, 
Ch.  264. 

It  is  a  release  by  implication  or  in  effect, 
to  avoid  circuity  of  action;  but  if  it  is  only 
a  covenant  not  to  sue  for  a  limited  time,  it 
is  no  bar  to  an  action,  and  an  agreement 
to  refer  to  arbitration,  with  a  stipulation 
not  to  bring  an  action  pending  the  arbitra- 
tion, amounts  to  nothing  more  than  a  cot- 
enant  to  forbear  suit  for  a  limited  time. 
Condon  v.  South  Side  R.  Co.  14  Gmtt.  302. 

The  law,  and  not  a  private  ctHitract,  pre- 
scribes the  remedy  of  the  contracting  per- 
son. Stephenson  v.  Piscataqna  F.  ft  M. 
Ins.  Co.  54  Me  70. 

And  after  a  contract  has  been  broken. 
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the  rmedy  is  regulated  by  law.  Hall  v. 
Pewles  Mut  F.  Ins.  Co.  0  Gray,  18S. 

None  maj  barter  away  his  life,  freedom, 
or  substantial  rights.  Home  Ins.  Co.  v. 
.  Uo^  20  Wall.  445,  22  L.  «cl.  360,  revers- 
ing 30  Wis.  496,  11  Am.  Rep.  580. 

One  may  waive  many  of  his  legal  rights, 
but  individuals  cannot  exact  a  surrender  of 
of  jurisdiction  on  the  part  of  courts,  nor 
constrain  judges  to  accept  a  release  from 
responsibility  imposed  on  them  for  public 
punMMes  by  the  law  of  the  land.  Horton 

Stanley,  1  Hilea  (Pa.)  418. 

A  person  may  waive  any  legal  right, 
unless  such  waiver  injuriously  affects  an- 
other person,  or  is  forbidden  by  law,  or  is 
oppos^  to  public  policy.  Levy  v.  Mag- 
nolia Lodge,  1.  O.  0.  F.  110  Cal.  297,  42 
Pse.  8S7;  Robinson  t.  Templar  Ixtdge,  Mo. 
17  I.  0.  0.  F.  117  Cal.  370,  60  Am.  St.  Rep. 
193,  49  Pac  170. 

WbilCj  as  a  general  rnle,  there  is  the 
utmost  freedom  of  action  allowed  in  con- 
tracting, the  power  to  contract  is  not  un- 
limited, but  subject  to  some  restrictions 
placed  upon  it  by  legislation,  public  policy, 
and  the  nature  of  things.  Kone  can  make 
a  binding  contract  in  violation  of  law  or 
public  policy.  Sternaman  v.  Metropolitan 
Ins.  Co.  170  N.  T.  13,  S7  L.rA.  318, 
88  Am.  St.  Rep.  625,  62  N.  E.  763. 

One  of  the  fundamental  and  essential 
constitutional  rights  of  the  citizen  is  the 
right  to  appeal  to  a  court  of  justice  for  a 
redress  of  ois  grievances,  and  one  of  the 
chief  ends  of  government  is  to  secure  this 
right  to  the  citizen.  Western  Assur.  Co. 
V.  Decker,  39  C.  C.  A.  383,  98  Fed.  381. 

The  right  to  sue  cannot  be  affected  by 
rastom;  a  onstom  that  one  having  a  claim 
for  moner  due  him  on  etmtract  may  not 
pursue  the  usual  remedies  given  by  law 
ia  invalid.  The  policy  of  the  law  is  to 
open  freely  the  courts  to  those  who  seek 
money  due  them  on  contract,  and  who  bo 
aKserts  that  the  right  to  invoke  the  aid 
of  the  courts  has  been  curtailed  must  show 
ft  clear  agreement  abridging  that  right. 
Bauer  t.  Samson  Lodge,  K.  P.  102  Ind. 
202,  1  N.  E.  671. 

All  contracts  and  stipulations  in  the  na- 
ture of  contracts  by  which  the  right  to 
rraort  to  a  judicial  forum  for  the  settle- 
ment of  a  controversy  is  absolutely  sur- 
rendered in  advance,  or  By  which  rights 
of  action  are  rendered,  when  left  intact, 
unenforceable  through  the  ordinary  and 
cfitablished  tribunals  of  the  country,  are 
invalid  and  without  binding  force.  The 
courts  Tefnse  to  sustain  them;  the  parties 
are  free  to  treat  them  as  nullities.  Mex- 
hoTOUfih  T.  Bower,  7  Beav.  127,  2  Mor.  Min. 
Kep.  02,  affirmed  in  2  L.  T.  205;  Stone  v. 
Dennis,  3  Port.  (Ala.)  231;  Bozeman  v. 
Gilbert,  1  Ala.  90;  California  Annual  Con- 
forenee  v.  Reitz,  74  Cal.  287,  15  Pac.  830: 
Sanitary  Dist.  v,  McMahon  &.  M.  Co.  310 
111.  App.  510;  Supreme  Council,  0.  C.  F. 
V.  Forsinffer.  125  Znd.  S2.  9  L.R.A.  601. 
SI  Am.  St.  Rep.  196,  26  N.  E.  129;  Ross 
V.  Conwell.  7  Ind.  App.  875,  34  N.  E.  752: 
Voluntary  Relief  Dept.  r.  Spenoer,  17  Ind- 
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App.  223,  46  N.  E.  477;  Hartford  F.  Ins. 
Co.  T.  Bourb<m  County  Ct  116  Ky.  109, 
72  S.  W.  739:  Hager  v.  Shuck,  120  Ky. 
574,  87  S.  W.  300;  Stephenson  v.  Piscato- 
qua  F.  &  M.  Ins.  Co.  64  Me.  70;  Dugan 
V.  Thomas,  79  Me.  221,  9  Atl.  354;  Mit- 
tentbal  v.  Mascagni,  183  Mass.  19,  60 
L.RA.  812,  97  Am.  St.  Kep.  404,  66  N. 
E.  425;  Gasser  v.  Sun  Fire  Office,  42 
Minn.  316  44  N.  W.  252;  Fidelity  & 
C.  Co.  T.  Eickhoff,  63  Minn.  170,  30  L.R.A. 
686,  66  Am.  St.  Rep.  464.  65  N.  W.  361; 
Fidelity  ft  C.  Co.  v.  Crays,  76  Minn.  450, 
79  N.  W.  631;  Hartford  F,  Ins.  Co.  v. 
Hon,  66  Neb.  555,  60  L.R.A.  436,  103  Am. 
St.  Rep.  725,  92  N.  W.  746;  Smith  v.  Comp- 
ton,  20  Barb.  262;  Sanford  v.  Commercial 
Travelers'  Mut.  Acci.  Asso.  147  N.  Y.  326, 
41  N.  E.  694;  Baltimore  &  O.  R,  Co.  v. 
Stankard,  56  Ohio  St.  224,  49  LJtl.A.  381,60 
Am.  St.  Rep.  745,  46  N.  E.  677;  Myers  v. 
Jrakins,  63  Ohio  St.  101,  81  Am.  St.  Rep. 
613,  67  N.  E.  1089;  Ball  T.  Doud,  26  Or. 
14,  37  Pac.  70;  Pepin  v.  Soeiete  St.  Jean 
Baptiste,  23  R.  I.  81,  91  Am.  St.  Rep.  620, 
49  Atl.  387;  Corbin  v.  Adams,  76  Va.  58; 
Kinney  v.  Baltimore  A  0.  Employers*  Re- 
lief AsBO.  35  W.  Va.  885,  15  L.R.A.  142,  14 
S.  E.  8. 

All  such  contracts  and  stipulations  are 
void  as  contrary  to  public  policy.  Stone  v. 
Dennis,  3  Port  (Ala.)  231;  Bank  of  State 
V.  Martin,  4  Ala.  615;  California  Annual 
Conference  v.  Seits,  74  Cal.  287,  15  Pac. 
839;  Hager  v.  Shuck,  120  Ky.  574,  87  8. 
W.  300;  Smith  v.  Compton,  20  Barb.  262. 

It  is  unnecessary,  said  Lord  Chelmsford 
in  his  judgment  in  Scott  v.  Liverpool,  3 
DeG.  ft  J.  334,  to  enter  in  detail  into  all 
the  cases  upon  the  effect  of  agreements  to 
refer,  or  the  jurisdiction  of  courts  of  law 
and  equity;  .  .  .  [they]  merely  estab' 
liah  the  proposition  that  if  I  covenant  with 
A  to  do  particular  acta,  and  it  is  also  cov- 
enanted between  us  that  any  question 
that  may  arise  as  to  the  breach  of  the 
covenants  shall  be  referred  to  arbitration, 
the  latter  covenant  does  not  prevent  the 
covenantee  from  bringing  an  action.  A 
right  of  action  has  accrued,  and  it  would 
be  against  the  policy  of  the  law  to  give 
effect  to  an  agreement  that  such  a  right 
should  not  be  enforced  through  the  me- 
dium of  the  ordinary  tribunals. 

The  right  of  one  to  waive  the  protection 
of  the  law  is  subject  to  the  control  of  pub- 
lic policy,  which  cannot  be  set  aside  or  con- 
travened by  any  arrangement  or  agreement 
of  individuals  however  expressed.  Fidelity 
ft  C.  Co.  V.  Eickhoff,  63  Minn.  170,  30 
L.RJI.  586,  56  Am.  St.  Rep.  464,  65  N.  W. 
351;  Fidelity  A  C.  Co.  v.  Crays,  76  Minn. 
450,  79  N.  W.  531. 

Public  policy  is  opposed  to  enforcing  any 
agreement  which  supersedes  the  law  and 
deprives  the  individual  of  the  protection 
which  it  was  designed  and  framed  to  af- 
ford. Sanford  v.  Commercial  Travelers' 
Mut.  Acci.  Asso.  147  N.  T.  326,  41  N.  E. 
694. 

None  can  be  bound  to  deprive  himself 
of  his  ccmstitutKmal  right  to  have  bin 
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cause  tried  in  b  court  of  law  or  equity. 
Ball  ¥.  Doud,  26  Or.  14,  37  Pac.  70. 

No  on^  bv  agreeing  to  refer,  can  deprive 
himaelf  of  nia  right  to  apply  to  a  oourt 
of  equity.  Kinney  t.  Baltimore  &  O.  Em- 
ployees' Relief  Abso.  S5  W.  Va.  386,  15 
L.RJL  142,  14  8.  E.  8. 

Broadly  speaking,  one  cannot  1^  contract 
bargain  away  bis  right  to  try  his  case  be- 
fore the  courts.  I&rtford  F.  Ins.  Co.  v. 
Bourbon  County  Ct.  116  Ky.  109,  72  S. 
W.  739. 

There  is  no  exc^ion  to  the  rule  that 
no  one  can  contract  wholly  deprive  him- 
self of  his  right  to  resort  to  the  courts  of 
the  country  to  settle  his  controversies.  Fox 
V.  Masons'  Fraternal  Acci.  Asso.  96  Wis. 
390,  71  N.  W.  363. 

The  right  of  free  access  to  the  courts 
is  inalienable.  Dugan  t.  Thomas,  79  Me. 
221,  9  Atl.  354  i  Myers  v.  Jenkins,  63  Ohio 
St.  101,  81  Am.  St.  Bffl).  618,  67  N.  E. 
1080. 

The  courts  will  not  toforce  or  sanction 
an  agreement  which  deprives  the  subject 
or  citizen  of  that  recourse  to  their  juris- 
diction which  has  been  considered  a  right 
inaiienable  even  by  the  concurrent  will  of 
both  parties  to  the  compact.  Scott  v. 
Aveiy.  6  H.  L.  Cas.  811.  25  L.  J.  Ezch. 
N.  8.  803,  2  Jur.  N.  8.  816,  4  Week.  Rep. 
746. 

The  supreme  court  of  Ohio  has  declared 
the  courts  of  tluit  state  to  have  been  cre- 
ated by  the  Constitution,  to  inhere  in  the 
body  politic  as  an  integral  and  necessary 
part  of  the  system  of  government,  to  be 
always  open,  to  aflford  a  remedy  by  due 
course  of  law  to  every  person  for  an  in- 
jury done  him  in  his  land,  goods,  person, 
or  reputation;  and  that  it  is  not  com- 
petent for  anyone,  by  contract  or  other- 
vise,  to  deprive  himself  of  their  protection, 
for  the  right  to  appeal  to  the  courts  for 
the  redress  of  wrongs  is  one  which  in  its 
nature  is  inalienable  and  cannot  be  thrown 
off  or  bargained  away.  Baltimore  t  O. 
R.  Co.  V.  SUnkard,  66  Ohio  St.  224,  49 
L.R.A.  381,  60  Am.  St.  Rep.  746.  46  N. 
E.  577. 

A  rule  which  makes  a  decision  of  a  com- 
mittee final  and  conclasive  upon  all  parties 
without  exception  or  appeal,  and  which 
attempts  to  cut  off  the  right  to  resort  to 
the  courts,  is  void.  Voluntary  Relief  Dept. 
V.  Spencer,  17  Ind.  App.  123,  49  N.  E.  477. 

An  agreement  in  a  contract  that  the  par- 
ties shall  not  avail  themselves  of  their 
right  to  appeal  to  the  courts  to  settle  their 
controversies,  but  shall  submit  them  to  pri- 
vate arbitration,  will  not  be  enforced,  be- 
cause it  is  such  an  utter  abnegation  of  one's 
legal  rights  as  should  not  be  permitted. 
Mittenthal  v.  Mascagni,  183  Mass.  19,  60 
LJLA.  812,  07  Am.  St.  Rep.  404,  66  K.  £. 
426. 

After  a  right  has  accrued  or  an  obliga- 
tion has  t>een  incurred,  one  may  waive  or 
decline  to  enforce  his  rights,  or  by  contract 
bind  himself  to  suhmit  the  matter  to  ar- 
hitoation,  bat  he  cannot  bind  hinuelf  by 
47  l.JUL(NJ3.) 


contract  in  advance  to  renounce  his  right 
to  appeal  to  the  courts  to  redress  nis 
wrongs.  Myers  v.  Jenkins,  63  Ohio  St.  101, 
81  Am.  St  Rep.  613,  67  N.  £.  1089. 

While  in  a  given  case,  where  the  y:ir- 
cumstances  and  the  effect  of  the  act  are 
known,  one  may  waive  his  right  to  appeal 
to  the  courts,  it  is  against  public  policy 
for  him  to  bar  himself  in  advance  from 
resorting  to  the  courts  for  some  future  con- 
troversy of  which  he  could  have  no  knowl- 
edge at  the  tjme  he  acted.  Pepin  v.  Societe 
St.  Jean  Baptiste,  23  B.  I.  81,  91  Am.  8t. 
Rep.  620,  49  Atl.  S87. 

'ihe  right  of  parties  to  revoke  an  agree- 
ment to  submit  a  controversy  to  arbitra- 
tion, and  appeal  to  the  courts  for  redress, 
is  one  which  cannot  be  abridged  by  an 
agreement  made  before  anyone  can  possibly 
know  what  will  be  the  nature  of  the  con- 
troversy. Supreme  Council,  0.  C.  F.  v. 
Forsinger,  125  Ind.  62,  9  L.R.A.  601,  81 
Am.  St.  Rep.  196,  26  H.  E.  120. 

Persons  have  no  more  right  to  stipulate 
against  resorting  to  the  courts  for  their 
remedies  in  given  cases,  than  they  have  to 
provide  for  remedies  prohibited  by  law. 
Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co. 
54  Me.  70. 

The  courts  will  enforce  contracts  to  ar- 
bitrate disputes  and  make  iibe  decisions  of 
the  arbitrators  final,  where  the  contract- 
ing parties  make  it  clearly  apparent  that 
such  was  their  intention ;  but  whenever 
they  leave  it  doubtful  whether  such  a  meth- 
od of  settling  a  dispute  was  intended  to 
be  left  to  the  final  decision  of  arbitrators, 
the  courts  will  construe  the  contract  so  as 
to  favor  the  right  to  resort  to  them  in  the 
usual  manner  for  redress.  VanHome  v. 
Watrous,  10  Wash.  625,  39  Fac.  136. 

An  agreement  between  two  railway  eor- 
porations,  confirmed  by  act  of  Parli'ament 
making  its  stipulations  obligatory  on  both, 
providing,  inter  alia,  that  all  diflerences 
between  them  as  to  its  true  meaning  or 
effect,  or  the  mode  of  carrying  it  into  opera- 
tion, should  be  referred  to  arbitration  in 
terms  of  the  Scotland  railway  clauses  con- 
solidation act  of  1845  4  8  &  9  Vict.  chap.  33, 
§  119),  ousts  the  courts  of  jurisdiction  by 
force  of  the  legislative  will  in  the  promises, 
and  makes  aniitration  compulso^.  Cal- 
edonian R.  Co.  V.  Qreenock  A  W.  B.  R. 
Co.  L.  R.  2  H.  L.  Sc.  App.  Cas.  347. 

Tlie  reason  an  agreement  to  suhmit  to 
arbitration  was  revocable  at  common 
law  was  not  that  arbitration  was  not 
favored  oa  a  means  of  ending  litigation, 
nor  that  a  consideration  was  lacking, 
but  because  of  the  principle  of  law  that 
parties  could  not  by  agreement  oust 
the  courts  of  the  jurisdiction  assigned 
to  them  by  law,  and  could  not  debar  them- 
eelves  from  appealing  to  the  law  and 
the  tribunals  of  the  land;  but  that  prin- 
ciple ia  abrogated  when  a  statute  sanc- 
tions such  agreements  and  rcgulatoa  the 
procedure  under  them,  and  gives  effect  to 
awards.  Riley  T.  Jarvis,  48  W.  Ta.  48,  86 
8.  E.  366. 
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h,  Diseriminatiot%8  among  courts. 

No  one  can  bind  himself  in  advance  by 
any  agreement  which  may  be  specifically 
enforced,  to  forfdt  his  rights  at  all  times 
aod  on  all  occasions  whenever  the  case 
may  be  presented,  and  everyone  is  entitled 
to  resort  to  all  the  courts  of  the  county, 
and  to  invoke  the  protection  which  all  the 
laws  or  all  those  courts  may  afford  him. 
Home  Ins.  Co.  v.  Morse,  20  Wall.  445, 
22  L.  ed.  305,  reversing  30  Wis.  496, 11  Am. 
Rep.  680;  Ph<eniz  Pottery  Co.  t.  Griffin,  16 
Phila.  669. 

Ever^  stipulation  in  a  private  contract 
discriminating  between  the  different  Courts 
of  the  country  is  generally  esteemed  to  be 
contrary  to  public  policy  and  void.  Mutual 
Reserve  Fund  Life  Asso.  v.  Cleveland  Wool- 
en Mills,  27  C.  C.  A.  212,  54  U.  S.  App. 
290,  82  Fed.  608,  SUte  ex  rel.  Watkins 
T.  Nort).  American  Land  ft  Timber  Co. 
106  La.  621,  87  Am.  St.  Kep.  309,  31  So. 
172;  Nute  v.  Hamilton  Mat.  Ins.  Co.  6 
Gray.  174;  Hall  v.  People's  Mut.  Ins.  Co. 
6  Gray,  185;  Sanford  v.  Commercial  Trav- 
elers' Mut.  Aeci.  Asso.  147  N.  Y.  326,  41 
N.  E.  694. 

Thus,  a  stipulation  in  an  insurance  con- 
tract that  no  suit  at  law  or  in  equity 
should  be  brought  on  it  except  in  the  circuit 
court  of  the  United  States  is  clearly  an 
invalid  attempt  to  oust  all  state  courts 
of  their  jurisdiction.  Mutual  Reserve  Fund 
Life  Asso.  t.  Cleveland  Woolen  Mills,  27 
C.  C.  A.  212,  64  U.  8.  App.  290,  82  Fed. 
508. 

And  a  stipulation  in  such  a  contract 
ousting  all  courts  except  those  that  sit  in 
the  county  where  the  home  office  of  the 
insurer  is  located,  of  jurisdiction  in  suits 
and  actions  on  the  policy,  is  without  bind- 
ing force  upon  the  policy  holder.  Nute  T. 
Hamilton  Mut.  Ins.  Co.  6  Gray,  174;  Hall 
People's  Mut.  Ins.  Co.  6  Gray,  186. 

A  clause  in  an  accident  insurance  policy 
requiring  any  action  that  may  be  brought 
upon  it  to  be  referred,  on  demand  of  the 
insurer,  for  trial,  to  a  referee  to  be  appoint- 
ed by  the  court  to  bear  and  determine,  is 
void  as  an  attonpt  to  limit  the  court 
having  cognizanee  of  the  action  in  ^ercis- 
ii^  ito  lawful  jurisdiction,  and,  also,  as 
an  attonpt  to  nullify  the  constitutional 
provisions  securing  the  right  of  trial  by 
jury.  Sanford  v.  Commercial  Travelers' 
Mut.  Acci.  Asso.  147  N.  Y.  328,  41  N.  E. 
694. 

A  clause  in  a  corporate  charter  stipulat- 
ing in  advance  for  the  submission  to  a 
statutory  arbitration  In  the  home  juris- 
diction, of  any  dispute  that  may  afterward 
arise  between  the  corporation  and  any  of 
its  members,  and  providing  that  the  award 
of  the  arbitrators  shall  be  absolutely  bind- 
ing, does  not  oust  a  local  court  of  juris- 
diction to  entertain  and  grant  appropriate 
relief  in  a  proceeding  by  a  stockholder  to 
obtain  an  inspection  of  the  corporate  books 
and  papers;  and  if  it  was  designed  to  have 
aoeh  an  effect,  it  would  be  void.  State 
cx  vd.  Watkins  t.  North  American  Land 
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ft  Timber  Co.  106  La.  621,  87  Am.  St.  Rep. 
309,  31  So.  172. 

In  Darling  v.  Protective  Assur.  Soc.  71 
Misc.  118,  127  K.  Y.  Supp.  486,  the  court 
expressed  the  opinion  that  a  provision  in 
a  policy  of  insurance  that  any  suits  or 
actions  upon  causes  arising  out  of  or  under 
such  policy  should  be  brought  and  tried 
in  a  named  city  was  invalid  and  unconsti- 
tutional, as  it  deprived  the  policy  bolder 
of  certain  constitutional  and  s'tatutory 
rights;  but  the  provision  was  held,  in  any 
event,  to  have  been  waived  when  the  insurer 
appeared  and  went  to  trial  without  invok- 
ing it  against  the  jurisdiction  of  the  trial 
court. 

Some  exceptions  to  the  general  mle  just 
stated  appear  in  the  decisions  and  may  be 
appropriately  noted  here. 

A  stipulation  in  a  fire  insurance  contract, 
requiring  any  action  upon  it  to  be  brought 
and  tried  in  a  designated  county  of  the 
state,  was  held  in  Greve  v.  .Stna  Live 
Stock  Ins.  Co.  81  Hun,  28,  30  N.  Y.  Suftp. 
668,  neither  to  oust  the  courts  of  jurisdie- 
tion  nor  to  be  against  public  policy,  and 
therefore  a  contract  which  the  parties 
might  lawfully  make,  and  which  the  courts 
would  respect. 

One  reason  assigned  for  this  conclusion 
was  that  the  supreme  court  of  the  state 
of  New  York,  which  has  jurisdiction  of 
such  an  action,  and  administers  justice  in 
the  county  named  in  the  contract,  is  the 
same  court  that  bos  general  jurisdiction 
both  in  law  and  equity  in  every  other 
county  of  the  state,  so  that  tiie  place  of 
trial  of  an  action  is  a  mere  matter  of  con- 
venience. 

Although  native  subjects  cannot  by 
private  contract  devest  the  King's  courts 
of  their  jurisdiction  to  decide  their  contro* 
versies,  and  although,  too,  actions  on  con- 
tracts are  transitory  and  follow  the  persona 
of  contractors,  nevertheless  foreigif  seamen 
who  ship  in  a  foreign  port  for  service 
under  a  foreign  master  on  a  foreign  ship, 
and  stipulate  in  the  articles  that  they 
will  not  institute  any  suit  against  the 
master,  or  cite  him  before  any  judge  or 
magistrate  in  any  country  foreign  to  them, 
but  will  abide  by  the  Maritime  Code  of 
their  ovm  country  and  the  adjudication 
of  their  own  courts,  are  effectually  bound 
by  their  agreement,  and  cannot  in  England 
maintain  an  action  against  the  master  for 
wages,  notwithstanding  the  ship  and  cargo 
were  confiscated  in  an  English  port  and 
the  voyage  in  consequence  ended.  Gienar  v. 
Meyer,  2  H.  Bl.  603,  3  Revised  Rep.  520. 

An  agreement  by  a  judgment  creditor 
upon  a  valuable  consideration,  to  bring  no 
action  against  the  judgment  debtor  upon 
such  judgment  in  the  state  of  New  York, 
but  only  in  Russia,  if  at  all,  is  valid,  open 
to  no  objection  on  the  score  of  public  policy, 
or  of  ousting  the  courts  of  jurisdiction. 
Oitler  V.  Russian  Co.  124  App.  Div.  273. 
108  N.  Y.  Supp.  793. 

This  conclusion  was  reached  by  reasoning 
that,  inasmuch  as  promises  to  forbear  to 
prosecute  particular  claims,  and  stipula- 
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rl,  and  the  ri^ht  of  a  judgment  creditor 
release  or  discbarge  the  judgraent  is 
unquestionable,  bis  right  to  surrender  any 
particular  remedy  for  enforcing  it  or  any 
particular  method  of  obtaining  satisfaction 
was  equally  beyond  denial. 

The  case  of  Wilson  t.  Central  Ins.  Co, 
136  App.  Div.  649,  119  N.  Y.  Supp.  955, 
was  brought  by  a  British  subject  upon  an 
aeeidmt  policy  issued  in  England  by  a 
British  corporation,  uid  was  held  to  be 
controlled  by  English  law.  The  policy  for- 
bade suit  to  be  maintained  upon  it  to  re- 
cover promised  indemnity,  if  brought  after 
the  lapse  of  stated  times,  unless  an  arbi- 
tration should  be  had  either  by  agreement 
or  under  the  British  arbitration  acts.  The 
policy  also  made  this  provision  a  condition 
precedent  to  any  action  to  recover  on  the 
policy.  The  assured  was  injured  while 
traveling  in  the  United  States,  and  was  in 
correspondence  with  the  insurer  over  the 
question  of  adjustment  and  settlement  of 
his  claim.  The  suit  was  not  begun  within 
the  time  limit,  but  it  was  shown  that  the 
insurer  had  refused  to  arbitrate,  and  it  was 
contended  that  this  refusal  was  a  waiver 
of  the  condition  precedent.  Inasmuch  as, 
in  this  state  of  affairs,  a  compulsory  arbi- 
b-ation  mi^t  have  been  haa  by  the  in- 
sured's initiative  under  the  British  stat- 
utes, and  was  not  resorted  to,  it  was  held, 
by  a  divided  court  {three  to  two),  that  the 
condition  precedent  had  neither  been  met 
or  waived,  and  a  judgment  in  favor  of  the 
assured  was  reversed. 

o.  Direct  ousters. 

Again  and  again  both  in  England  and 
the  United  States,  it  has  been  decided  in 
a  very  great  number  of  cases,  and  conceded 
in  an  equally  large  number  of  other  cases, 
to  be  settled  law  that  the  jurisdiction  of 
the  courts  cannot  be  ousted  by  the  private 
agreements  of  individuals  made  in  advance ; 
that  private  persons  are  incompetent  to 
make  any  such  binding  contracts;  and 
that  all  such  contracts  are  ille^l  and  void. 

The  following  authorities  will  be  found 
to  sustain  the  above  statement: 

U.  8.— Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  22  L.  ed.  365;  Trott  v.  City  Ins.  Co.  1 
Cliff.  439,  Fed.  Cas.  No.  14,1  R9;  Tobey  v. 
Bristol  County,  3  Story,  800,  Fed.  Cas.  No. 
14,065;  Yeomans  v.  Girard  F.  4;  M.  Ins. 
Co.  Fed.  Cas.  No.  18.130;  Knoche  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  34  Fed.  471; 
Smith  V.  Preferred  Masonic  Mut.  Acci.  As- 
so.  61  Fed.  520;  Grievance  Committee  v. 
Brown,  61  Fed.  541;  Harrison  v.  German- 
American  F.  Ins.  Co.  67  Fed.  577;  Mutual 
Reserve  Fund  Life  Asso.  v.  Cleveland  Wool- 
en Mills,  27  C.  C.  A.  212,  54  U.  S.  App. 
290,  82  Fed.  508;  Mitchell  v.  Dougherty, 
33  C.  C.  A.  205,  62  U.  S.  App.  443,  90  Fed. 
639;  Western  Assur.  Co.  v.  Decker,  39 
C.  C.  A.  383,  98  Fed.  381;  Dickson  Mfg. 
Co.  V.  American  Locomotive  Co.  119  Fed. 
488. 

Ala.— Stone  v.  Dennis.  3  Port.  (Ala.)  231; 
Bnzeman  v.  Gilbert,  1   Ala.  90:  Bank  of 
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State  v.  Martin,  4  Ala.  616 ;  Meaher  v.  Cox, 
37  Ala.  201;  Western  Assur.  Co.  v.  HalL 
112  Ala.  318.  20  So.  447. 

Cal, — Loup  V.  California  Southern  R.  Co. 
63  Cal.  97;  California  Annual  Conference  t. 
Seitz,  74  Cal.  287,  15  Pac.  839. 

Conn. — Chamberlain  v.  Connecticut  Cent. 
R.  Co.  54  Conn.  472,  9  Atl.  244;  Hall  v. 
Norwalk  F.  Ins.  Co.  67  Conn.  105,  17  AtL 
356. 

Del. — Randel  v.  Chesapeake  Sl  D,  Canal 
Co.  1  Harr.  (Del.)  233;  Crumlish  v.  Wil- 
mington &  W.  R.  Co.  5  Del.  Ch.  270. 

D.  of  C. — Campbell  v.  American  Pop- 
ular L.  Ins.  Co.  1  MacArth.  246,  29  Am. 
Rep.  591. 

111.— Frink  v.  Ryan,  4  111.  322;  Niagara 
F.  Ins.  Co.  V.  Bishop,  154  111.  9,  45  Am. 
St.  Rep.  105,  39  N.  B.  1102;  Waugh  v. 
Schlcnk,  23  111.  App.  433;  Sanitary  Dist. 
V.  McMahon  &  M.  Co.  110  III.  App.  610; 
Crilly  V.  Philip  Rinn  Co.  136  ni.  App. 
198. 

Ind. — Kifltler  v.  Indianapolis  A:  St.  L,  R. 
Co.  88  Ind.  460;  Bauer  v.  Samson  Lodge, 
K.  P.  102  Ind.  262,  1  N.  E.  571;  Supreme 
Council,  O.  C.  F.  v.  Forsinper,  125  Ind. 
52,  9  L.R.A.  501,  21  Am.  St.  Rep.  196, 
■25  N.  E.  129;  Ross  v.  Conwell,  7  Ind.  App. 
375.  34  N.  E.  762;  Munk  v.  Kanzler,  26 
Ind.  App.  105,  58  N.  E.  643;  Maitland 
V.  Reed,  37  Ind.  App.  469,  77  N.  E.  290; 
Supreme  Council,  C.  B.  L.  v.  Grove,  176 
Ind.  356,  36  L.R.A.(N.B.)  013,  96  N.  E. 
159. 

Kan. — Walker  v.  German  Ins.  C.  51 
Kan.  725,  33  Pac.  697;  Supreme  Lodge, 
O.  S.  F.  V.  Raymond,  57  Kan.  647,  49 
L.R.A.  373,  47  Pac.  633;  Cupplcs  v.  Ala- 
mo Irrig.  k  Mfg.  Co.  7  Kan.  App.  692, 
51  Pac.  920. 

Ky. — Hartford  F.  Ins.  Co.  v.  Bourbon 
County  Ct.  115  Ky.  109,  72  S.  W.  739; 
Continental  Ins.  Co.  v.  Vallandingham, 
116  Ky.  287,  105  Am.  St.  Rev.  218,  76  S.  W. 
22;  Hager  v.  Shuck,  120  Ky.  674.  87  S. 
W.  300;  Ison  v.  Wright,  21  Ky.  L.  Ben. 
1368.  55  S.  W.  202. 

La.— State  ex  rel.  Watkins  v.  North 
American  Land  &  Timber  Co.  106  La.  621, 
87  Am.  St.  Rep.  309,  31  So.  172. 

Me.— IJill  v.  More,  40  Me.  515;  Stephen- 
son V.  Piacataqua,  F.  k  M.  Ins.  Co.  54 
Me.  70;  Hobbs  v.  Manhattan  Ins.  Co.  56 
Me.  417,  06  Am.  Dec.  472;  Dunan  v.  Thom- 
as, 79  Me.  221,  9  Atl.  354;  Fisher  v.  Mer- 
fhanta'  Ins.  Co.  95  Me.  486,  85  Am.  St. 
Hep.  428,  60  Atl.  282;  Dunton  v.  West- 
chester F.  Ins.  Co.  104  Me.  372,  20  L.R.A. 
(N.S.)  1058,  71  AtL  1037. 

Md.— Contee  v.  Dawson.  2  Bland,  Ch.  264. 

Mass. — Wood  v.  Humphrey,  114  Mass. 
185:  Pearl  v.  Harris,  121  Mass  390;  White 
v.  Middlesex  R.  Co.  135  Mass.  216;  Miles 
v.  Schmidt,  1G8  Mass.  339,  47  N.  E.  lis; 
Jones  V.  Brown,  171  Mass.  318,  60  N.  E. 
648;  >fittenthal  v.  Mascagni,  183  Maes.  19, 
60  LJt.A.  812,  97  Am.  St.  Rep.  404,  66 
N.  E.  425;  Webber  v.  Cambridjreport  Sav. 
Bank,  186  Mass.  314,  71  N.  E.  567;  White 
V.  Abbott.  188  Mass.  99,  74  N.  E.  305; 
Lewis  v.  Brotherhood  Acci.  Co.  194  Mau.  1, 

Digitized  byGoOglC 


1911. 


WILLIAMS  V.  BRANDING  MFG.  CO. 


353 


17  UILA.(N5.)  714,  79  X.  E.  802;  Bauer 
V.  Iiiteniati<mal  Wute  Co.  201  Mass.  197, 
87  N  £.  637. 

Micb.-^hippewa  XiUmber  Co.  v.  Phenix 
Ins.  Go.  80  Mich.  116,  44  K.  W.  1055. 

Minn.— GasBer  T.  Snn  Fire  Office.  42 
Minn.  315,  44  N.  W.  262:  Whitney  v. 
17ational  Masonic  Acci.  Asso.  52  Minn. 
378,  54  N.  W.  184;  Fidelity  A  C.  Co.  v. 
Kickhoff,  63  Minn.  170,  30  Lr.A.  586,  56 
Am.  St.  Rep.  464,  05  N.  W.  S.'l;  Fidelity 
Sl  C.  Co.  t.  Crays,  70  Minn.  450,  70  N.  W. 
531. 

Mo.— Firat  Nat.  Bank  y.  White,  S20  Mo. 
717,  132  Am.  St.  Eep.  612,  120  8.  W.  38, 
16  Ann.  Cas.  889;  State  ex  rel.  Kennedy 
T.  Union  MerchiintB'  Excb.  2  Mo.  App.  96 ; 
Bales  V.  Gilbert,  84  Mo.  App.  676;  Stevens 
T.  Norwich  Union  F.  Ins.  Co.  120  Mo.  App. 
88,  06  S.  W  684. 

Mont. — ^Randall  t.  American  F.  Ins.  Co. 
10  Mont.  340,  24  Am.  St.  Rep.  SO,  25  Fac 
053;  Wortman  t.  Montana  C.  R.  Co.  22 
Mont.  206,  66  Pac.  316. 

Nob. — German-Anierican  Ins.  Co.  t.  Kth- 
«rton,  25  Neb.  606,  41  N.  W.  406;  Home 
F.  Ina.  Co.  v.  Bean,  42  Neb.  537,  47  Am. 
St.  Rep.  711,  60  N.  W.  907;  National  Ma- 
sonic Acct.  Asso.  V.  Burr.  44  Neb.  256,  62 
X.  W.  466;  Insurance  Co.  o(  N.  A.  t. 
Bachler,  44  Neb.  540,  62  N.  W.  911; 
Schrandt  v.  Young.  62  Neb.  254.  86  N. 
W.  1086;  Hartford  F.  Ins.  Co.  t.  Bon,  66 
Neb.  6SS,  60  luRJi.  4S6,  108  Am.  St.  Rep. 
725,  02  N.  W.  746;  Phtsnix  Ins.  Co. 
V.  Zlotky,  66  Neb.  584,  92  N.  W.  736:  Ha- 
vens T.  Robertson,  75  Neb.  205,  106  N.  W. 
333. 

N.  H.— Leach  v.  Republic  F.  Ins.  Co.  68 
N.  H.  245. 

N.  T.— Delaware  &  H.  Canal  Co.  v.  Penn- 
fivlvania  Coal  Co.  60  N.  Y.  260:  Seward 
V.  Rocbester,  109  N.  Y.  164.  16  N.  E.  348: 
Sanford  v.  Commercial  Travelers'  Mut. 
Acci.  Abbo.  147  N.  Y.  326,  41  N.  E.  694; 
National  Contracting  Co.  v.  Hudson  River 
Water  Power  Co.  170  N,  Y.  439.  63  N.  E. 
4.50;  Smith  T.  Compton,  20  Barb.  262; 
Gibbs  Continental  Ins.  Co.  13  Hun,  611; 
Keeffe  V.  National  Acci.  Soe.  4  App.  Div. 
392,  38  N.  Y.  Supp.  864;  Wyckoff  v.  Wo- 
arms.  118  App.  Div.  699,  103  N.  Y.  Supp. 
«50;  Gitlor  v.  Russian  Co.  124  App.  Div. 
273,  108  N.  Y.  Supp;  793;  Heatii  v.  New 
York  Gold  Exch.  38  How.  Pr.  170,  7  Abb. 
Pr.  N.  S.  25C:  Gay  v.  Lathrop,  6  N.  Y. 
St.  R.  603;  Baldwin  T.  Fraternal  Acci. 
Asflo.  21  MiRC.  124,  46  N.  Y.  Supp.  1016. 

N.  C— Braddv  v.  New  York  Bowery  F. 
Ins.  Co.  115  N.  G.  354,  20  S.  E.  477. 

Ohio.— Baltunore  k  O.  R.  Co.  t.  Stan- 
kard.  56  Ohio  St.  224,  49  L.R.A.  381,  60 
Am.  St.  Rep.  745,  46  N.  E.  877:  Mvera  v. 
.Tenkins,  63  Ohio  St.  101,  81  Am.  St.  Rep. 
613,  S7  N.  E.  1089;  Tilden  t.  Bernard,  12 
Ohio  C.  C.  N.  S.  193. 

Or.— Ball  V.  Doud,  26  Or.  14.  37  Pac.  70. 

Pa.— Gray  v.  Wilson,  4  Watts.  39 :  Mentz 
V.  Armenia  F.  Ins.  Co.  79  Pa.  478,  21  Am. 
Rep.  80;  Horton  t.  Stanley,  1  Miles  (Pa.) 
418;Pb<Eniit  Pottery  Co.  t.  OrifRn,  16  Phila. 
5fip. 
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R.  I. — Pepin  v.  Societe  St.  Jean  Baptiste, 
23  R.  I.  81,  91  Am.  St.  Rep.  620,  49  Atl. 
387;  Grady  v.  Home,  F.  &  M.  In*.  Co.  27 
R.  I.  486,  4  L.RJL(N.S.)  S88,  68  Atl.  178. 

S.  C— iJones  T.  Enoree  Power  Co.  02  S. 
C.  263,  75  6.  E.  452. 

Tes. — Scottish  Union  &.  Nat.  Ins.  Co.  v. 
Clancy,  71  Tex.  n,  8  S.  W.  630;  Florida 
Athletic  Club  v.  Hope  Lumber  Co.  18  Tex. 
Civ.  App.  IGl,  44  S.  W.  10. 

Va.— Corbin  v,  Adams,  76  Va.  68. 

W.  Va. —  Kinney  v.  Baltimore  &  0.  Em- 
ployers' Relief  Asso.  35  W.  Va.  385,  15 
LRjI.  142,  14  S.  E.  8;  Turner  v.  Stewart, 
51  W.  Va.  493;  41  S.  E.  924. 

Wis. — Fox  V.  Masons'  Fraternal  Acci. 
Asso.  96  Wis.  390,  71  N.  W.  868. 

The  English  decisions  are  in  accord. 

Courts  of  law  may  not  be  ousted  of  their 
jurisdiction  by  private  agreements  of  in- 
dividuals. Horton  v,  Sayer,  4  Hurlst,  & 
N.  643,  5  Jur.  N.  S.  989,  29  L.  J.  Excb. 
N.  S.  28,  7  Week.  Rep.  735. 

Tliere  is  no  doubt  of  the  general  prin- 
ciple, said  the  lord  chancellor  in  Scott  t. 
Avery,  6  H.  Lu  Cas.  811»  26  L.  J.  Exch-  N. 
S.  303,  2  Jur.  N.  S.  815,  4  Week.  Rep.  746, 
that  parties  cannot  by  contract  oust  the 
ordinary  courts  of  their  jurisdictltm. 

Any  agreement  to  withdraw  from  the 
ordinary  tribunals  of  the  country  any  con- 
troversy that  may  in  the  future  arise  be- 
tween private  persons  is  without  validitv. 
Lee  V.  Page,  7  Jur.  N.  S.  768,  30  L.  J.  Cb. 
N.  S.  857,  9  Week.  Rep.  764. 

A  mere  covenant  between  individuals  to 
refer  to  arbitration  will  not  oust  the  courts 
of  law  of  their  jurisdiction.  Reeves  v. 
White,  21  L.  J.  Q.  B.  N.  S.  169,  17  Q.  B. 
995,  16  Jur.  637,  16  J.  P.  118. 

If  there  is  any  one  thing  better  estab- 
lished than  another,  said  Sir  W.  Fagu 
Wood,  V.  C  in  Cooke  v.  Cooke,  L.  R. 
4  Eq.  77,  36  L.  J.  Ch.  N.  S.  480,  15  Week. 
Rep.  981,  it  is  that  the  jurisdiction  of  one 
of  the  higher  courts,  if  it  exists,  cannot  be 
ousted  except  by  express  enactment. 

A  plea  that  the  parties  to  an  action  liave 
agreed  to  arbitrate  the  controversy,  and 
have  stipulated  that  no  suit  or  action  shall 
be  brought  until  after  an  arbitration  and 
an  award,  is  conceded  to  be  bad,  if  the  ef- 
fect of  the  agreem^t  and  stipulation  is  to 
prevent  the  parties  from  sedcing  redress  in 
the  courts.  Yeomana  v.  Oirard,  F.  ft  M. 
Ins.  Co.  Fed.  Cas.  No.  18,136. 

There  is  no  authority  for  holding  that 
those  who  have  agreed  to  arbitrate  bftve 
thereby  precluded  themselves  from  resort- 
ing to  a  court  of  justice.  MoGnnn  v.  Han- 
lin,  29  Mich  476. 

The  le^Blature  alone  has  power  to  de- 
prive the  citizen  of  his  right  to  legal  re- 
dress. State  ex  rel.  Kennedy  t.  Union  Mer- 
chants' Exch.  2  Mo.  App.  06. 

To  create  a  judicial  tribunal  Is  a  func- 
tion of  the  sovereign  power.  Austin  t. 
Searing.  16  N.  Y.  112,  69  Am.  Dee.  668. 

Individnals  and  corporations  are  power- 
less to  create  judicial  tribunals  for  the 
final  and  conclusive  settlement  of  contro- 

Digitized  byGoOglC 


354 


NORTH  CAROLIKA 


SUPREME  COURT. 


Feb.. 


versies.  Bauer  v.  Samson  Lodge,  K.  P.  102 
Ind.  282,  1  N.  E.  571. 

Stipulations  in  contracts  which  provide 
for  arbitrations  of  controversies  expected 
to  arise  under  theni,  and  which  have  the  ef- 
fect of  ousting  the  jurisdiction  of  the 
courts,  are  against  the  policy  of  the  com- 
mon law.   Hurst  v.  Litchfield,  39  N.  Y.  377. 

AH  agreements  of  which  the  object  iB 
to  oust  courts  of  their  juriBdiction  are 
contrary  to  public  policy  and  void.  First 
Nat.  Bank  v.  Wliite,  220  Mo.  717,  132  Am. 
St.  Rep.  012,  320  S.  W.  36,  16  Ann.  Cas. 
88fl;  Braddy  v.  New  York  Bowery  F.  Ins. 
Co.  116  N.  C.  354,  20  S.  E.  477. 

The  courts  are  so  jealous  of  their  juris- 
diction that  they  do  not  allow  parties  to 
oust  it  by  agreement.  Yeomans  t.  Girard 
F.  ft  M.  Ins.  Co.  supra. 

.  They  guard  against  any  contract  innova- 
tions upon  their  jurisdiction  with  a  jealous 
eye.    First  Nat.  Bank  v.  White,  supra. 

No  consent  of  parties  can  confer  power 
on  a  court  to  adjudicate  their  rights  where 
the  law  has  not  conferred  it,  hence  no  agree- 
ment of  parties  can  deprive  courts  of  Bieir 
jurisdiction  conferred  by  law  when  either 
seeks  judicial  aid.  Waugh  t.  Schlenk,  23 
III.  App.  433;  Hobhs  v.  Manhattan  Ins. 
Co.  56  Me.  417,  S6  Am.  Dec.  472. 

The  first  ie  a  well-settled  maxim  of  the 
law,  and  the  second  follows  from  the  same 
course  of  reasoning.  Hall  v.  People's  Mut. 
F.  Ins.  Co.  6  Gray,  185. 

Jurisdiction  can  be  neither  conferred 
nor  taken  away  from  the  courts  by  con- 
tract, although  in  some  caseB  one  may  be 
estopped  by  his  contract  from  invoking  the 
juriBdietion  of  a  court  in  his  behalf.  Myers 
T.  Jenkins,  63  Ohio  St.  101,  81  Am,  St. 
Bep.  613,  57  N.  E.  1080. 

d.  AU'etn^raaina  agrmementa, 

A  general  agreement  in  or  collateral  to 
a  contract  to  submit  to  arbitration  any 
and  all  controversies  that  shall  arise  be- 
tween the  parties,  empowering  the  arbi- 
trators finally  and  conclusively  to  decide 
the  entire  dispute  and  every  question  of 
law  or  fact  in  the  proceeding,  to  the  utter 
exclusion  of  the  courts,  is  voidable  at  will, 
with  or  without  reason  or  excuse,  by  either 
party;  and  if  either  party  ohoosea  to  ig- 
nore, rescind,  or  repudiate  altogether  his 
agreement  to  refer  and  to  resort  directly 
to  the  courts  to  enforce  his  rights  or  re- 
dress his  wrongs,  he  is  at  perfect  liberty 
to  do  so,  and  will  not  incur  any  penalty 
for  his  default,  or  encounter  the  slightest 
obstacle  to  the  recovery  of  a  judgment,  or 
impediment  to  the  progress  of  his  suit. 

According  to  Xiord  Kenyon,  in  ttie  leading 
case  of  Thompson  t.  Chamock,  8  T.  R. 
139  (and  his  statement  was  quoted  with 
approval  in  Frink  v.  Ryan,  4  III.  322),  it 
has  been  decided  again  and  again  that  an 
agreement  to  refer  all  matters  in  difference 
to  arbitration  is  not  sufficient  to  oust  the 
courts  of  law  or  equify  of  their  jurisdic- 
tion. 

A  elause  in  an  agreement  to  snbmit  to 
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arbitration  the  question  whether  or  not 
the  contract  has  been  violated  is  Toid. 
■Tones  T.  Brown,  171  Mass.  318,  60  ST.  E. 

648. 

So  is  an  agreement  to  arbitrate,  express- 
ly empowering  the  arbitrators  to  hear  the 
parties  and  determine  whether  or  not  they 
have  violated  their  contract,  and  if  so, 
what  damage  either  has  sustained,  and 
making  the  decision  of  a  majori^  of  the 
arbitrators  final  and  binding  on  both 
parties.  Miles  v.  Schmidt,  168  Mass.  339, 
47  N.  E.  115. 

They  arc  void  for  attempting  to  oust 
altogether  the  courts  of  jurisdiction  over 
the  entire  subject-matter.  Bauer  v.  Inter- 
national Waste  Co.  201  Mass.  187,  87  N. 
E.  037. 

Any  agreement  which  ousts  the  coartB  ot 
jurisdiction  of  ita  entire  subject-matter, 
and  creates  the  sole  and  only  remedy  open 
to  the  parties,  is  void.  Baldwin  T.  Frater- 
nal Acci.  Asao.  21  Misc.  124,  40  H.  T.  Supp. 
1016. 

Apparently  the  courts  have  never  other- 
wise decided.  In  a  few  instances  jurists 
may  have  expressed  doubts  as  to  whether 
the  doctrine  was  entirely  Bound  in  all  its 
length  and  breadth,  but  they  have  always 
admitted  it  to  be  the  established  law. 
That  doctrine  ma^  be  accepted  as  irreversi- 
bly settled,  and  it  has  been  applied  to  all 
classes  of  contracts. 

By  far  the  more  numerous  cases  in  which 
the  doctrine  has  been  considered  or  referred 
to  and  sustained  when  the  particular  con- 
tract came  within  its  requirements,  or  con- 
ceded when  it  did  not  directly  apply  t» 
the  arbitration  jvovision  before  the  court 
in  the  particular  case,  have  arisen  in  liti- 
gations over  policies  of  insurance.  In  such 
cases  it  is  held  or  admitted  that  a  clauRu 
in  a  policy  which  provides  for  submittinfT 
to  arbitration  not  merely  a  difference  be- 
tween the  insurer  and  assured  over  the 
amount  of  a  loes  or  damage  sustained  by 
the  latter,  for  which  he  demands  ind«nnity. 
but  every  difference,  of  whatever  nature, 
that  shall  arise  between  the  underwriti>r 
and  policy  holder,  including  the  liability 
of  the  former  to  pay  any  insurance  at  all, 
or  any  clause  similar  in  substance  and  ef- 
fect, is  a  nullity;  and  usually  it  is  said  to 
be  void  because  it  is  an  attempt  to  oust 
the  courts  of  their  jurisdiction,  and  hence 
is  contrary  to  public  policy.  TVott  v.  Citv 
Ins.  Go.  1  Cliff.  439,  Fed.  Gas.  No.  14,189; 
Yeomans  v.  Girard  F.  ft  M.  Ins.  Go.  Fed. 
Cas.  No.  18,136;  Smith  v.  Preferred  Ma- 
sonic Mut.  Acci.  Asao.  51  Fed.  620;  JefTer- 
son  F.  Ins.  Co.  t.  Bier  ft  Sage,  183  Fed. 
588;  Western  Assur.  Co.  v.  Hall,  112  Ala. 
318.  20  So.  447;  Old  Saueelito  Land  ft 
Dry  Dock  Go.  v.  Commercial  Union  Assur. 
Co.  66  Cal.  253,  5  Pac.  232;  Niagara  F. 
Ins.  Go.  V.  Bishop,  154  III.  9,  46  Am.  fit. 
Rep.  105,  39  N.  E.  1102;  Prader  v.  National 
Mitsonic  Acci.  Asso.  05  Iowa,  149,  63  N. 
W.  601;  Walker  v.  German  Ins.  Co.  51 
Kan.  725,  33  Pac.  597:  Fisher  v.  Merchants' 
Ins.  Co.  95  Me.  486,  85  Am.  St.  R<^.  428. 
50  Atl.  282;  Dunton  t.  Westchester  F.  Ins. 
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Co.  104  Me.  372,  20  L.RJL(N.S.)  1058,  71 
AtL  1037;  Chippewa  Lumber  Co.  r.  Pheniz 
Ins.  Co.  80  Mich.  116,  44  N.  W.  1055; 
McXees  V.  Southern  Ine.  Co.  61  Mo.  App. 
335;  Stevens  v.  Norwich  Union  F.  Ina.  Co. 
120  Mo.  App.  88,  08  S.  W.  684;  Easter  v. 
Brotherhood  of  American  Yeomen,  154  Mo. 
App.  460,  136  S.  W.  964;  German-Ameri- 
can Ins.  Co.  V.  Etherton,  26  Neb.  505,  41 
N.  W.  400;  .£tiia  Ina.  Go.  v.  Simnunu.  49 
Neb.  811,  69  N.  W.  125;  Banford  r.  Com- 
mercial Travelers'  Mut.  Acci.  Asso.  147  N. 
Y.  326,  41  N.  E.  604;  Keeffe  v.  National 
Acci.  Soc.  4  App.  Div.  392,  38  N.  Y.  Supp. 
854;  Baldwin  v.  Fraternal  Acci.  Aaso.  21 
Misc.  124.  46  N.  Y.  Supp.  1016;  Pepin  T. 
Societe  St.  Jean  Baptiste,  23  R.  I.  81,  91 
Am.  St.  Rep.  620,  40  AtL  387;  Fox  v. 
Masons'  Fraternal  Aeei.  Asso.  96  Wis.  390, 
71  N.  W.  363. 

Contracts  requiring  everj  matter  in  dif- 
ference arising  between  the  parties,  and 
every  qneation  of  liability  upon  them,  to  be 
submitted  to  arbitration,  are  ille^I  and 
void.  Smitb  v.  Preferred  Mastmic  Mut. 
Acci.  Aaso.  SI  Fed.  520. 

When  an  agreement  to  arbitrate  includes 
the  whole  subject-matter  of  difference,  so 
that  the  right  of  the  party  to  resort  to  the 
courts  of  bis  country  for  the  determina- 
tion of  bis  suit  or  claim  is  atuolutely  and 
effectually  waived,  it  is  against  public  pol- 
icv  and  void.  Western  Assur.  Co.  v.  Hall, 
112  Ala.  318,  20  So.  447. 

An  agreement  to  submit  a  possible  con- 
troversy to  arbitration,  made  before  any 
eontrorersy  has  arisen,  if  it  involves  the 
deteminaticm  of  the  right  of  recovery  both 
as  to  law  and  facta,  is  void  because  it  t^dn 
to  oust  the  courts  of  their  jurisdiction, 
and  substitutes  a  contract  tribunal  in  the 
stead  of  the  one  provided  by  law  for  the 
trial  of  lawsuits.  Continental  Ins.  Co. 
V.  Vallandingham,  116  Ky.  287,  lOS  Am. 
St.  Rep.  218.  76  S.  W.  22. 

It  was  said  by  the  court  in  Jefferson  F. 
Ins.  Co.  V.  Bier  ft  Sa^  183  Fed.  S88,  in 
holding  void  a  clause  in  an  insurance  pol- 
icy providing  that  in  the  event  of  any 
misunderstanding  as  to  the  meaning  of 
the  contract  or  the  operations  under  it,  the 
same  should  be  settled  equitably  rather 
than  legally,  and  all  differencee  should 
be  referred  to  arbitration,  the  decision  of 
the  arbitrators  to  be  final,  and  that  the 
right  of  appeal  to  a  court  of  law  or  equity 
frtHU  such  decision  was  waived,  tliat  "a 
more  complete  ouster  of  courts  from  all 
jurifldictton  could  not  well  be  formulated." 

A  provision  in  a  policy  of  insurance 
against  accidents,  in  which  the  insurer  en- 
SfAfiei  to  pay  the  insured  a  stated  sum  of 
money  weekly  for  a  limited  number  of 
weeks  in  case  of  an  injury  by  external, 
violent,  and  aoeidental  means,  which  inca- 
pacitates him  from  business,  providing  in 
broad  terms  that  should  a  claira  arise  and 
be  disputed,  it  shall  be  referred  to  three 
arbitrators  of  special  qualiflcattons,  chosen 
in  the  usual  way,  whose  award  nhall  be 
final  and  conclusive,  and  that  no  suit  shall 
be  bronidit  upon  any  disputed  claim  before 
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an  arbitration  is  complete,  inasmuch  as  it 

requires  the  submission  the  entire  con- 
troversy over  both  law  and  facts',  is  void, 
and  therefore  no  bar  to  an  action.  Whit- 
ney v.  National  Masonic  Acci.  Asso.  62 
Minn.  378,  54  N.  W.  184. 

It  was  contended  in  Cobb  v.  New  Eng- 
land Mut.  M.  Ins.  Co.  6  Gray,  192,  tliat 
a  clause  in  a  marine  insurance  policy  re- 
specting adjustment  of  losses  and  the  sub- 
mission to  arbitration  of  disputes  over 
them  affected  the  right  rather  than  the 
remedy  of  the  assured,  and  was  valid  and 
binding  as  a  condition  precedent  to  any  ac 
tioD  on  the  contract,  so  that  it  was  incum- 
bent on  the  assured  to  show  at  least  an 
offer  to  adjust  the  claim  in  the  mode  pre- 
scribed before  there  could  be  any  recovery. 
The  court  rqilied  that  "the  invalidity  of 
the  condition  requiring  the  assured  to  sub- 
mit the  question  of  loss  to  arbitration 
seemed  to  have  been  settled,  and  upon 
grounds  of  public  policy  which  the  con- 
tract of  the  parties  could  not  control;" 
but,  citing  some  recent  English  cases,  add- 
ed, these  decisions  might  '^)oSBibIy  lead  to 
some  revision  and  qualification  of  the 
doctoine  as  heretofore  understood." 

The  court  in  Edwards  v.  Aborayron 
Mut.  Ship.  Ins.  Soc.  L.  R.  1  Q.  B.  Div.  563, 
34  L.  T.  N.  S.  457,  reversing  44  L.  J.  Q. 
B.  N.  S.  67,  23  Week.  Rep.  304,  held  that 
a  rule  of  a  mutual  insurance  company, 
making  a  part  of  a  marine  policy  which 
in  effect  conferred  upon  a  committee  power 
not  only  to  decide  what  the  amount  of  a 
loss  might  have  been,  hut  wliether  or  uot 
the  society  was  liable  for  the  loss  at  all, 
and  then  provided  that  no  policy  holder 
should  be  allowed  to  bring  or  have  any  ac- 
tion, suit,  proceeding,  or  other  remedy  up- 
on the  policy  for  any  claim  under  it,  did 
not  and  could  not  oust  the  court  of  juris- 
diction, for  it  was  not  permissible  by  pri- 
vate contract  to  stipulate  away  the  right 
to  rescH-t  to  the  established  courts  of  the 
country.  The  case  of  Scott  v.  Avery,  5 
H.  L.  Cas.  811,  26  L.  J.  Exch.  N.  S.  303, 
2  Jur.  N.  S.  815,  4  Week.  Rep.  746,  which, 
in  the  view  of  the  court  below,  and  one 
dissenting  judge  in  review,  was  esteemed 
to  Banotion  a  contrary  doctrine,  at  least, 
in  application  to  the  facts  in  the  ease  at 
bar,  was  distinguished  and  limited  by  Mr. 
Justice  Brett,  who  said:  The  true  limita- 
titm.of  Scott  T.  Avery,  supra,  deems  to  me 
to  be  that  which  was  expressed  in  it;  and 
which,  as  I  have  pointed  out,  has  so  oft- 
en been  expressed  about  it,  that  if  parties 
to  a  contract  agree  to  a  stipulation  in  it 
which  imposes  as  a  condition  precedent  to 
the  maintenance  of  a  suit  or  action  for 
a  breach  of  it,  settling  by  arbitration 
the  amount  of  damage,  or  the  time  of  pay- 
ing it,  or  any  matters  of  that  kind  which 
do  not  go  to  the  root  of  the  action,  i. 
which  do  not  pre\'ent  any  action  at  nil 
from  being  maintained,  such  stipulation 
prrvents  any  action  being  maintained  un- 
til the  particular  fact  has  been  settled 
by  arbitration;  but  a  stipulation  in  a  con- 
tract nliicli  in  terms  would  submit  evenr 
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dispute  arising  on  the  contract  to  arbttra* 
tion,  and.  80  prevent  the  suffering  or  com- 
plaining party  from  maintaining  any  Buit 
or  action  at  all  in  respect  of  any  breach 
of  the  contract,  doea  not  prevent  an  action 
from  being  maintained,  but  gives  at  moat  a 
right  of  action  for  not  submitting  to  arbi- 
tration, and  for  damages,  probably  nominal. 
The  rule  is  founded  on  public  policy.  It 
in  no  way  prevents  partiea  from  referring 
to  arbitration  disputes  which  have  arisen, 
but  it  does  prevent  them  from  establishing, 
aa  it  were,  before  tfaey  dispute,  a  private 
tribunal  which  may,  from  ignorance,  do 
what  the  invented  tribunal  here  did,  viz.: 
act  in  contravention,  and  insist  on  acting 
in  contravention,  of  the  most  elementary 
principle  of  the  administration  of  justice. 

Althougli  the  cases  respecting  insurance 
policies  with  agreements  to  arbitrate  out- 
number those  concerned  with  other  con- 
tracts, the  latter  are  in  full  accord  with 
the  former  as  to  the  prevalence  and  appli- 
cation of  the  doctrine  above  stated.  They 
all  bold  it  to  be  settled  law  that  agree- 
ments to  arbitrate  everything  in  dispute, 
and  taking  away  from  the  courts  juris- 
diction over  any  controversy,  are  nullities. 
Knoche  v.  Chicago,  M.  &.  St.  P.  R.  Co.  34 
Fed.  471;  Mitchell  v.  Dougliertv.  33  C.  C. 
A.  205,  62  U.  S.  Apj>.  443,  90  Fed.  030; 
MunsMi  T.  Straits  of  Dover  S.  8.  Co.  90 
Fed.  787;  Bozcman  v.  Gilbert,  1  Ala.  90; 
Loup  T.  California  Southern  B.  Co.  63  Cal. 
07;  Bandel  v.  Chesapeake  St  D.  Canal  Co. 
1  Harr.  (Del.)  233;  Leonard  v.  House,  15 
Ga.  473;  Sanitary  Diat.  v.  McMahon  k 
M.  Co.  110  111.  App.  510;  Kistler  v.  Injian- 
npolia  £  St.  L.  R.  Co.  88  Ind.  460;  Des 
Aioinea  v.  Des  Moines  Waterworks  Co.  95 
Iowa,  348.  64  K.  W.  269 ;  Cupplcs  t.  Alamo 
Irrig.  ft  Mfg.  Co.  7  Kan.  App.  602,  fll  Pae. 
920;  Hill  v.  More,  40  Me.  515:  Dugan  v. 
Thomas.  79  Me.  221,  9  Atl.  354:  Miles  v. 
Schmidt,  168  Mass.  339,  47  N.  E.  115; 
Wortman  v.  Montana  C.  R.  Co.  22  Mont. 
206,  66  Pac.  316;  Smith  v.  Boston,  C.  A 
M.  R.  Co.  3C  N.  n.  458:  March  v.  Eastern 
R.  Co.  40  N.  H.  548,  "7  Am.  Deo.  732: 
Seward  v.  Rochester,  109  X.  Y.  104.  16 
K.  E.  348,  aflirming  39  Hun,  44:  National 
Contracting  Co.  t.  Hudson  River  Water 
Power  Co.  192  N.  Y.  20!).  84  N.  E.  fl65. 
Tcversing  118  App.  Div.  665,  103  X.  Y.  Supp. 
<!41;  Wvckoff  v.  Woarms.  118  App.  Div. 
<!!)9,  103  N.  Y.  Supp.  650:  Heath  v.  Xew 
York  Gold  Exeh.  38  How.  Pr.  170.  7  Abii. 
rr.  N.  S.  256;  Gay  v.  Latlirop.  6  N.  Y. 
e.  R.  603;  Tilden  v.  Bernard,  12  Ohio  C. 
C.  N.  S.  103:  Ball  v.  Doud.  26  Or.  14, 
37  Pac.  70;  Gray  v.  Wilson,  4  Watts.  39; 
Snodgrass  v.  Gavit.  28  Pa.  221 ;  Jones  v. 
Enoree  Power  Co.  02  S.  C.  263.  75  S.  E. 
452;  Kinney  v.  Baltimore  4;  0.  Employes' 
Relief  Asso.  35  W.  Va.  385,  15  L.R.A.  142, 
14  S.  E.  8;  Baer's  Sons  Grocer  Co.  v. 
Cuttinff  Fruit  Packing  Co.  42  W.  Va.  359, 
26  S.  E.  191. 

Although  the  parties  to  a  contract  may 
stipulate  to  set  aside  tlte  rules  of  evidence 
established  by  law.  and  provide  that  the 
estimate,  computation,  or  appraisement  Ol 
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:i  third  person  whom  they  have  selected 
shall  be  exclusively  received  to  prove  the 
t'xtent  or  character  of  the  perfonnance  of 
t)ie  contract  and  the  stun  to  be  paid  for 
it,  yet  the  law  forbids  them  to  waive  in 
advance  all  rights  of  action  respecting  any 
ilispute  that  may  arise,  and  completdy  to 
itbrogate  the  authority  conferred  upon  the 
.■ourts.  Mitchell  v.  Dougherty,  33  C.  C,  A. 
205,  62  U.  S.  App.  443,  90  Fed.  639. 

A  provision  in  a  construction  contract, 
(lon^igiiating  a  person  to  decide  every  ques- 
tion which  may  arise  between  the  contract- 
ing parties  relative  to  its  execution,  and 
making  that  decision  final  and  binding  up- 
on both,  is  invalid,  as  an  agreement  in 
advance  of  any  controversy  to  submit  (ques- 
tions to  the  decision  of  a  private  indi- 
vidual, and  as  a  renunciation  of  the  right  to 
appeal  to  the  courts  for  the  redress  of 
wrongs.  Sanitary  Dist.  t.  McMahon  ft  M. 
Co.  110  HI.  App.  510. 

It  is,  according  to  tbe  eonrt  in  Wort- 
man  V.  Montana  C.  R.  Co.  22  Mont.  266, 
56  Pac.  316,  now  the  well-settled  doctrine, 
by  the  great  weight  of  authority,  that  par- 
tiea cannot  stipulate  beforehand  to  submit 
their  rights  generally  to  the  judgment  of  a 
designated  third  person  for  final  determi- 
nation. The  effect  of  such  a  stipulation  is 
to  oust  the  conrts  of -their  jnrismction,  and 
to  restrict  the  parties  from  enforcing  tlieir 
rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals. 

The  law  is  abundantly  well  eatablished. 
said  the  court  in  Stevens  v.  Norwich  Union 
F.  Ins.  Co.  120  Mo.  App.  88,  96  S,  AV. 
684,  that  stipulations  in  contracts  for  the 
submission  of  matters  pertaining  to  a  con- 
templated controversy,  that  is,  the  right  of 
action  itself,  and  all  matters  incident  there- 
to, to  arbitration,  are  void  as  against  pub- 
lic policy,  as  tending  to  oust  the  eourU  of 
their  rightful  jurisdiction. 

It  was  said  in  Dunton  v.  .Westchester  T. 
Ins.  Co.  104  Me.  372,  20  L.R.A.{N.S.)  1058. 
71  Atl.  1037,  to  be  a  "proposition  of  para- 
mount importance,  which  has  undoubtedly 
been  regarded  as  settled  by  judicial  author- 
ity ever  since  the  days  of  Lord  Coke,"  that 
a  general  stipulation  contained  in  a  con- 
tract to  refer  to  arbitration  all  matters  of 
dilTcrence  that  may  arise  respecting  both 
the  right  to  recover  and  the  amount  which 
may  lie  recovered  on  the  contract  will  not 
he  sanctioned  or  enforced  so  aa  to  devest 
the  courts  of  their  jurisdiction. 

The  question  as  to  how  far  courts  will 
be  governed  by  a  provision  in  a  contract 
requiring  controversies  arising  as  to  tlie 
rights  and  liabilitioa  of  parties  under  it  to 
be  submitted  to  arbitration,  said  the  court 
in  Randall  v.  American  F.  Ins.  Co.  10  Moot. 
340,  24  Am.  St.  Rep.  50,  25  Pac.  953,  lias 
engaged  the  profound  consideration  of  both 
American  and  English  courts  of  last  re- 
sort; and  the  conclusion  reached  and  prob- 
ably settled  beyond  all  further  controversy 
is  that  a  provision  in  a  contract  requiring 
all  differences  or  controversies  arising  be- 
tween the  parties  as  to  their  rights  and  lia- 
bilities thereunder  to  be  submitted  to  arbi- 
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tration  will  not  be  allowed  to  interfere 
with  or  bar  tiie  litigation  of  such  etm- 
trovcraics  when  brought  into  eoart. 

This  pafiBEge  was  quoted  by  the  court  in 
Wortnian  v.  Montana  C.  R.  C!o.  22  Mont. 
26(1,  5t>  I'ac.  316,  in  association  with  Uie 
Dtatcmcnt:  "There  is  some  conflict  of  au- 
thority upon  this  subject  in  the  reported 
caain,  but  we  do  not  think  the  question 
open  to'  discussion  in  this  state." 

The  case  of  Thompson  t.  Chamook,  8 
T.  R.  139,  which  probably  hat  been  cited 
more  frequently  ^an  any  other  decision, 
except,  perhaps,  Scott  v.  Averr,  5  H.  L. 
Cas.  811,  25  L  J.  Exch.  N.  S.  303,  2  Jur. 
N.  S.  815,  4  Week.  Rep.  7iQ,  on  the  validity 
of  agreements  to  arbitrate,  and  'their  effi- 
ciency in  forestalling  litigation,  was  aibac- 
ticm  of  covenant  on  a  cltarter  party  for  a 
ship  to  freight  from  London  to  the  Cape  of 
Good  Hope  and  Bengal,  and  return,  which 
eontained  a  clause  agreeing  that  in  case 
any  different^  should  arise  between  the  par- 
ties touching  the  contract  or  anjrthing  re- 
lating to  it,  the  controversy  should  be 
settled  and  adjusted  by  three  arbitrators 
chosen  after  the  usual  manner;  and  it  was 
pleaded  that  while  the  defendant  had  erer 
been  willing  and  ready  and  had  offered  to 
go  to  an  arbitration,  the  plaintiffs  had  al- 
ways refused  to  do  so.  The  court  held  that 
the  plea  could  not  be  supported.  The  opin- 
ion of  the  chief  justice.  Lord  Kenron,  as 
reported,  is  very  brief.  He  merely  said: 
It  is  not  necessary  now  to  say  how  this 
point  ought  to  be  determined  if  it  were 
re*  Integra,  it  having  been  decided  again 
and  again  that  an  agreement  to  refer  all 
matters  in  difference  to  arbitration  is  not 
sufficient  to  oust  the  courts  of  law  or  equity 
of  Uieir  jurisdiction. 

If  parties  make  an  arbitration  agreement 
which  has  the  effect  to  oust  the  courts  of 
jurisdiction,  it  is  held  to  be  invalid,  said 
the  court  in  Hall  v.  Korwalk  F.  Ins.  Co. 
57  Conn.  105,  17  Atl.  350;  but  immodiately 
added — although  more  recent  deciiitonB  ques- 
tion whether  this  doctrine  is  sound  in 
principle. 

If  two  persons  enter  into  a  contract  for 
a  breach  of  which  In  an;^  particular  an 
action  lies,  said  Lord  Coleridge,  in  Scott  v. 
Avery,  supra,  they  cannot  make  it  a  bind- 
ing term  that  in  auch  an  event  no  action 
shall  be  maintainable,  but  that  the  only 
remedy  shall  be  by  reference  to  arbitra- 
tion. Whether  this  rests  upon  a  satisfac- 
tory principle  or  not  nu^  well  be  ques- 
tioned, he  added,  but  it  has  been  so  long 
fettled  that  it  cannot  be  disturbed. 

Porhaps,  said  Morton,  J.,  in  delivering 
the  opinion  of  the  court  in  Miles  v. 
.Schmidt,  168  Mass.  339,  47  N.  E.  115.  if 
the  quostion  were  a  new  one  no  objection 
would  be  found  to  permitting  parties  to 
select  their  own  tribunals  for  the  settle- 
ment of  civil  dmtrovcraiea,  even  though  the 
rMuIt  mi^t  be  to  oust  the  courts  of  juris- 
diction. But'the  law  is  settled  otherwise  in 
this  state. 

In  Delaware  t  H.  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.  50  N.  Y,  230,  Allen,  J.,  do- 
47  LJl.A.(N.S.) 


Uvering  the  opinion  of  the  court,  remarlied 
tliat  it  appeared  to  be  well  settled  by  au- 
thority that  an  agreement  to  refer  all  mat- 
ters of  differmce  or  dispute  that  may  ari»e 
to  arbitration  will  not  oust  a  court  of  law 
or  equity  of  jurisdiction.  He  proceeded, 
Iiowever,  to  say  that  when  paities  stand 
upon  an  equal  footing,  and  intelligently 
and  deliberately,  in  making  their  executory 
contracts,  provide  for  an  amicable  adjust- 
ment of  any  difference  that  may  arise,  by 
arbitration  or  otherwise,  it  is  not  easy  to 
assign  at  this  day  any  good  reason  why  the 
contract  should  not  stand  and  the  parties 
be  made  to  abide  by  it  and  the  judgment 
of  the  tribunal  of  their  choice.  Were  the 
question  rea  nova,  1  apprehend,  he  con- 
tinued, that  a  party  would  not  now  be  per- 
mitted, in  the  absence  of  fraud  or  some 
peculiar  circumstances  entitling  him  to  re- 
lief, to  repudiate  his  agreement  to  submit 
to  arbitration  and  seek  a  remedy  at  law,, 
when  his  adversary  had  not  refused  to  arbi- 
trate, or  in  any  way  obstructed  or  hindered 
the  arbitration.  But  the  rule  that  a  gen- 
eral covenant  to  submit  any  differences  that 
may  arise  in  the  performance  of  a  contract 
or  under  an  executory  agreement  is  a  nul- 
lity is  too  well  established  to  be  now  ques- 
tioned. 

In  Fox  T.  Hempfleld  R.  Co.  3  Wall.  Jr. 
243,  Fed.  Gas.  No.  6,010,  Grier.  J.,  ex- 
pressed the  opinion  that  it  was  doubtful 
whether  there  was  any  sufficient  founda- 
tion, cither  in  policy  or  principle,  for  titu 
ancient  and  theretofore  unquestioned  doc- 
trine that  persons  cannot  bind  tlicmselves 
■by  cimtraot  not  to  resort  to  courts  of  law 
or  equity. 

The  common-law  doctrine  that  a  pro- 
vision in  an  ordinary  contract  requiring 
all  differences  between  the  parties  touch- 
ing their  rights  and  liabilities  under  it  to 
be  submitted  to  arbiters,  whose  decision  or 
award  is  to  be  conclusive  and  final,  will  not 
be  allowed  to  bar  the  litigation  of  such 
differences  in  the  courts  of  the  land,  is,  in 
the  opinion  of  the  court  in  Cotter  v.  Grand 
Lodge,  A.  0.  U.  W.  23  Mont.  82.  67  Fae. 
650,  an  anoqialy,  and  inconsistent  with  the 
right  freely  to  contract;  and  if  it  were  not 
BO  firmly  and  well-nigh  universally  estab- 
lished, the  court  apprehended  that  it  would 
be  overturned,  as  resting  on  no  solid  foun- 
dation. 

The  principle  upon  which  rests  the  doc- 
trine that  agreements  referring  all  dispute.'^ 
and  difficulties  that  may  arise  under  a  con- 
tract to  arbitration  are  against  the  policy 
of  the  law,  and  void  for  tending  to  oue't 
the  courts  of  their  jurisdiction,  is  that 
wherever  a  cause  of  action  exists  a  right 
of  action  in  a  court  of  law  is  an  incident 
to  and  inseparable  from  it,  even  by  agree- 
ment of  the  parties.  Condon  t.  South  Side 
B.  Co.  14  Gratt.  302. 

The  case  of  Condon  t.  South  Side  S.  Co. 
supra,  was  mildly  criticized  by  Brannon, 
,L,  in  delivering  the  opinion  of  the  court  in 
Kinney  v,  Baltimore  &  O.  Employes'  Relief 
Asso.  35  W.  Va.  386,  16  UR,A.  142,  14  S. 
E.  8.  After  stating  the  accepted  common- 
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law  doctrines  concerQtng  agreements  to 
arbitrate,  and  confessing  the  same  feeling 
that  they  were  unreasonable  that  was  mani- 
fested in  the  case  cited,  he  said:  In  that 
case,  the  court  drew  a  distinction,  clear  in 
words,  but  not  in  principle,  that  parties 
might  by  contract  lawfully  make  the  de- 
cision of  arbitrators,  or  of  any  third  per- 
son, a  condition  to  a  right  of  action,  and 
that  such  then  was  a  part  of  the  cause  of 
action,  and  until  made  the  eonrt  would  be 
without  jurisdiction. 

The  courts  are  prone  to  call  such  agree- 
ments void.  The  characterization  is  want- 
ing in  strict  accuracy.  It  has  occasionally 
been  held  that  notwithstanding  an  agree- 
ment to  arbitrate  provides  for  a  submis- 
sion of  all  the  matters  in  controTersy  to  the 
final  decision  of  arbitrators,  if  the  parties 
fully  carry  It  out,  and  the  arbitrators  malce 
a  fina^  certain,  complete,  and  honest 
award  upon  all  matters  submitted,  pur- 
suant to  the  terms  of  the  submission,  the 
parties  will  be  bound.  Whitcher  v.  Whitch- 
er.  49  N.  H.  176,  6  Am.  Rep.  486;  Williams 
V.  Branning  Mfg.  Co.  163  N.  C.  7,  31 
IJEt.A.(N.S.)  679,  138  Am.  St.  Bep.  687, 
68  S.  E.  902,  21  Ann.  Cas.  954. 

The  validity  of  an  agreement  in  writing 
under  seal  to  refer  to  arbitration  all  the 
differences  of  the  parties  "as  to  any  trans- 
actitm  or  otherwise,"  whether  between 
themselves  individually  or  between  either 
of  them  and  any  firm  to  which  the  other 
may  have  belonged,  was  upheld,  so  far  as 
to  sustain  an  action  for  and  a  recovery  of 
substantial  damages  for  revoking  it  with- 
out justifying  cause,  in  the  case  of  Pond 
V.  Harris,  113  Mass.  114. 

The  court  in  Burchell  v.  Marsh,  17  How. 
344,  IS  L.  ed.  96,  reversed  a  decree  oS  the 
circuit  court,  annulling  an  award  for  al- 
leged misconduct  of  the  arbitrators,  and 
lield  the  complainants  bound  by  it,  and, 
thus  in  effect  upheld  the  validity  of  a  fully 
exwutcd  submission  of  "all  demands,  suits, 
claims,  causes  of  action,  controversies,  and 
disputes  between  the  parties." 

A  provision  in  a  contract  that  any  claim 
arising  under  it  shall,  if  required  1^  the 
party  against  whom  it  is  preferred,  be  re- 
ferred to  arbitration,  though  broad  enough 
to  be  construed  as  requiring  every  question 
of  liability  to  be  submitted,  will  not  be 
thus  construed,  because  to  so  construe  it 
would  render  the  provision  illegal;  there- 
fore it  will  be  held  to  provide  simply  for  a 
reference  to  determine  the  amount  of  a  kws 
or  damage.  Smith  v.  Preferred  Masonic 
Mut.  Acei.  Asso.  SI  Fed.  £20. 

«.  Independent  exetmtory  agreementa. 

Througliout  the  United  States,  the  Brit- 
ish United  Kingdom,  and  in  Canada,  it  is 
everywhere  agreed  that  an  executorv  agree- 
ment to  refer  a  controversy,  actual  or  an- 
ticipated, to  arbitrators  to  be  chosen  in  the 
future,  whether  wholly  separate  and  dis- 
tinct from  or  ineidenul  and  collateral  to 
Another  contract,  creating  neither  expressly 
47  L.R.A.(N.S.) 


nor  by  necessary  implicatitxi  a  conditiMi 
precedent  to  maintaining  a  suit  or  action 
before  an  award,  will  not  be  allowed  to 
oust  the  courts  of  tiieir  jurisdiction,  or  be 
permitted  to  be  or  recognized  as  a  d^ensp 
to  legal  proceedings  instituted  by  a  party 
to  the  agreement  who  may  have  ignored, 
revoked,  or  repudiated  it,  but  thai  juris- 
diction will  be  taken  and  t^e  controversy 
will  be  adjudicated  just  as  if  the  arbitra- 
tion compact  had  never  come  into  acistenoe. 

.U.  S^Hobart  v.  Drc«an,  10  Pet.  IDS,  9 
L.  ed.  863;  (The  Excebior)  (Potomae  S. 

B.  Co.  V.  Baker  Salvage  Co.)  123  U.  8.  40, 
31  L.  ed.  75,  6  Sup.  Ct,  Rep.  33;  Tob*^  T. 
Bristol  County,  3  Story,  800,  Fed.  Caa.  No. 
14,005;  ^chollenbcrger  v.  Phoenix  Ins.  Co. 
5  W.  N.  C.  366,  Fed.  Cas.  No.  12,476; 
Perkins  v.  United  States  Electric  Light  Co. 

21  Blatchf.  308,  16  Fed.  513;  Yeomana  v. 
Girard  F.  &  M.  Ins.  Co.  Fed.  Cas.  No. 
18,136;  Crossly  Connecticut  F.  Ins.  Co. 
27  Fed.  30;  Laflin  t.  Chicago,  W.  &  N.  R. 
Co.  34  Fed.  869;   Hudmon  t.  Ouvas,  6 

C.  C.  A.  381,  13  U.  S.  App.  443,  57  Fed. 
356;  Grievance  Committee  v.  Brown,  61 
Fed.  641;  Mutual  F.  Ins.  Co.  v.  Alvord,  9 
C.  C.  A.  623,  21  U.  S.  App.  228,  61  Fed. 
752;  Harrison  v.  German-American  F.  Ins. 
Co.  67  Fed.  677;  Munson  v.  Straits  of 
Dover  8.  S.  Co.  99  Fed.  787;  Dickson  Mfg. 
Co.  T.  American  Locomotive  Co.  119  Fed. 
488;  Memphis  Trust  Co.  v.  Brown-Ketchum 
Iron  Works,  92  C.  C.  A.  162,  166  Fed.  398: 
Jefferson  F.  Ins.  Co.  v.  Bier  &  Sage,  183 
Fed.  588. 

Ala. — Stone  t.  Dennis,  3  Fort.  (Ala.) 
231;  Bank  of  State  v.  Martin,  4  Ala.  616; 
Meaher  v.  Cox,  37  Ala.  201;  Wright  T. 
Evans,  63  Ala.  103;  Mason  T.  Bullock,  6 
Ala.  App.  141,  60  So.  432. 

Cal.— Holmes  v.  Biehet,  66  Oal.  307,  88 
Am.  Rep.  64;  Loup  California  Southern 
R.  Co.  63  Cal.  97;  Case  v.  Manufacturers' 
F.  &  M.  Ins.  Co.  82  Cal.  263,  21  Pac.  843. 

22  Pac.  1083;  Greiss  v.  SUte  Invest.  &  Ins. 
Co.  98  Cal.  241,  33  Pac.  195. 

Ga. — Leonard  v.  House,  15  Ga.  473; 
Liverpool,  L.  &  G.  Ins.  Co.  v.  Creighton,  51 
Ga.  95;  Adams  v.  Haigler,  123  Ga.  659. 
61  S.  E.  638. 

Haw.— Hind  T.  Low,  14  Haw.  438. 

111.— Frink  v.  Ryan,  4  III.  322;  Birming- 
ham F.  Ins.  Co.  V,  Pulver,  126  III.  .S2n,  9 
Am.  St.  Rep.  598,  18  N.  E.  804;  NisgarH 
F.  Ine.  Co.  v.  Bishop,  154  111.  9,  45  Am. 
St.  Rep.  105,  39  N.  E.  1102;  Waugh  v. 
Schlenk,  23  111.  App.  433;  Farmers'  Mut. 
F.  ft  Lighting  Ins.  Co.  v.  Locro,  01  111. 
App.  41;  Sanitary  Dist.  v.  McMahon  A  M. 
Co.  110  in.  App.  510;  Crilly  v.  Philip  Rinn 
Co.  135  111.  App.  198. 

Ind. — Kistter  t.  Indianapolis  &  St.  L. 
R.  Co.  88  Ind.  460 ;  Bauer  v.  Samson  Lodge, 
K.  P.  102  Ind.  262,  1  N.  E.  671;  Supreme 
Council,  O.  U.  F.  v.  Forsinger,  125  Ind. 
52,  9  L.R.A.  501,  21  Am.  St.  Rep.  1 90,  25 
N.  E.  129;  Manchester  Fire  Assur.  Co.  v. 
Koemer,  13  Ind.  App.  372,  55  Am.  St.  Rep. 
231,  40  N.  E.  1110,  41  N,  E.  848;  Volun- 
tary Relief  Dept.  t.  Spencer,  17  Ind.  App. 
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123,  46  N.  E.  477;  Munk  t.  Kanzler,  26 
Ind.  App.  105,  58  N.  E.  543;  Maitland  T. 
Beed,  37  Ind.  App.  460,  77  N.  E.  300. 

Iowa.— Gere  v.  Council  Bluffs  Ins.  Co.  67 
Iowa,  272,  23  N.  W.  137,  25  N.  W.  169; 
Zaleaky  r.  Home  InB.  Co.  102  Iowa,  613,  71 
N.  W.  566;  Read  t.  State  Iqb.  Co.  103 
Iowa,  307,  64  Am.  St.  Rep.  180,  72  N. 
W.  666;  Banr  t.  Farmers'  Mut.  Hail  Aaso. 
114  Iowa,  186,  86  N.  W.  290. 

£[an.— Continental  Ins.  Co.  t.  Wilson,  45 
Kan.  250,  23  Am.  St.  Rep.  720,  2S  Pao.  629; 
Supreme  Lodse,  O.  8.  F.  t.  Raymond,  67 
Kan.  647,  49  LJLA.  878,  47  Pac.  633. 

Kj. — Peters  t.  Craig,  6  Dana',  307;  Oore 
T.  Chadwick,  6  Dana,  477 ;  Hartford  F.  Ins. 
Co.  T.  Bourbon  County  Ct.  116  Kj.  309,  72 
S.  W.  739}  Gaitber  t.  Dougherty,  18  Ey. 
Ll  Rep.  709,  38  S.  W.  2;  Ison  v.  Wright, 
SI  Ey.  L.  Rep.  1368,  56  S.  W.  202. 

Me^ — ^Robinson  v.  Georges  Ins.  Co.  17 
Me.  131,  36  Aia.  Dee.  288;  t.  Cobb, 

88  He.  435,  49  LJt.A.  389,  34  Atl.  278; 
Fiaher  v.  Merchants'  Ina.  Co.  95  Me.  486, 
86  Am.  St.  Rep.  428,  50  Atl.  282;  Duntou 
V.  Westchester  F.  Ins.  Co.  104  Me.  372, 
20  LJl.A.(N.S.)  1058,  71  Atl.  1037. 

Md.— Contee  v.  Dawson,  2  Bland.  Ch. 
264;  Allegre  T.  Maryland  Ins.  Co.  0  Harr. 
*  J.  408,  14  Am.  Dec  289. 

Ibwa.— CaTuagh  v.  Dooley,  6  Allen,  86; 
Howe  T.  Williams,  97  Mass.  168;  Pearl 
Harris,  121  Mass.  890;  Vass  r.  Wales,  129 
Mass.  38;  Reed  t.  Washington  F.  k  M.  Ins. 
Co.  138  Mass.  572;  Clement  v.  British 
American  Ins.  Co.  141  Mass.  29S,  5  N.  E. 
847;  Lewis  v.  Brotlierliood  Acci.  Co.  194 
Mass.  1,  17  LJl.A.{N.S.)  714,  79  N.  E. 
802;  Bauer  ▼.  International  Waste  Co.  201 
Mass.  107,  87  K.  E.  637. 

Hich.— HcGunn  t.  Hanlin,  29  Mich.  476; 
Oillanan  v.  Port  Huron  &,  N.  W.  R.  Co.  61 
Mieb.  IS,  27  N.  W.  718;  Nurney  y.  Fire- 
man's Fund  Ins.  Co.  63  Mich.  633,  6  Am. 
St  Rep.  338,  30  N.  W.  350;  Chadwick  v. 
Pbfrnix  Acci.  &  Sick  Ben.  Asso.  143  Micb. 
481,  106  K  W.  1122,  8  Ann.  Cas.  170. 

Minn. — Gasser  t.  Sun  Fire  Ofiice,  42  : 
Hirni.  316,  44  N.  W.  262;  Whitney  t.  Na- 
ticmal  Masonic  Acci.  Aaso.  62  Mmn.  378, 
M  N.  W.  184. 

Ho. — ^Bowen      Lasalere,  44  Mo.  383. 

Mont.^Randall  t.  American  F.  Ins.  Co. 
10  Mont.  340,  24  Am.  St.  Rep.  60,  25  Pae. 
953. 

Neb. — Home  F.  Ins.  Co.  v.  Kennedy,  47 
Xeb.  138,  63  Am.  St.  Rep.  321,  66  N.  W. 
278;  Schrandt  Tonng,  62  Neb.  264,  86 
N.  W.  108S.  1 

K.  H.— Smitb  v.  Boston,  a  ft  H.  R.  Go.  • 
38  N.  H.  468;  Harvh  v.  Eastern  B.  Co.  40 
N.  H.  648,  77  Am.  Dec.  732. 

N.  J, — Paulison  v.  'Halsey,  38  N.  J.  L.  ' 
488;  State,  Knaus,  Prosecutor,  t.  Jenkins,  I 
40  K.  J.  L.  2S8,  29  Am.  Rep.  237. 

N.  Y.— Smith  v.  Barse,  2  Hill,  387;  Hag-  I 
gart  V.  Morgan,  5  N.  Y.  422,  55  Am.  Dvc.  ' 
360;  Horst  v.  Litebfield,  39  N.  Y.  377;  i 
Knase  t.  Fatg^  1  Keyes,  87,  1  Abb.  App.  1 
Dm.  138;  Smitb  t.  Compton,  20  Barb.  262; 
Sinclair  v.  Tallmadge,  36  Barb.  602;  Gibbs  '. 

Continental  Ins.  Co.  18  Hun,  611;  Keeffe  i 
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V.  National  Acci.  Soc.  4  App.  Div.  392,  38 
N.  Y.  Supp.  854. 

N.  C— Bwaim  V.  Swaim,  14  N.  C.  (3 
Dev.  L.)  24;  Carpenter  t.  Tueker,  98  N. 
C.  316,  3  S.  E.  831. 

Ohio. — Dayton  &  U.  R.  Co.  y.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  6  Ohio  C.  C.  N.  S. 
537,  26  Ohio  C.  C.  705,  affirmed  in  67  Ohio 
St.  523,  67  N.  E.  1100;  TUden  v.  Bernard, 
12  Ohio  C.  O.  N.  S.  193,  31  Ohio.  C.  C.  255. 

Pa. — Commercial  Union  Assur.  Co.  v. 
Hocking,  115  Pa.  407,  2  Am.  St  Rep.  662, 
8  Atl.  A89;  Carr  t.  Rali^  2  Fbila.  242. 

S.  Cv— Feroival  t.  Herbem<Htt,  HcMuU.  L. 
69. 

Tenn.— Cole  Mfg.  Co.  t.  Collier,  01  Tenn. 
525,  30  Am.  St.  Rep.  898,  19  8.  W.  672. 

Tex.— Florida  Athletic  Club  v.  Hope 
Lumber  Co.  18  Tex.  Civ.  App.  161,  44  S. 
W.  10. 

Vt— Welch  T.  Miller,  70  Vt  108,  39 
Atl.  749. 

Ya.— Eidwell  v.  Baltimore  ft  0.  -R.  Co. 
11  Gratt  676 ;  Condon  v.  South  Side  R.  Co. 
14  Gratt.  302;  Baltimore  ft  O.  R.  Co.  v. 
Polly,  14  Gratt  447;  Corbin  v.  Adania,  76 
Va.  58;  Bison  t.  Moon,  81  Va.  884,  22  8. 
B.  166. 

W.  Va. — Kinney  v.  Baltimore  ft  O.  Em- 
plies'  Relief  Asso.  36  W.  Va.  385,  16 
LMJi..  142,  14  8.  E.  8;  Ril«r  t.  Jarvis,  43 
W.  Va.  43,  26  S.  E.  366;  Turner  t.  Stewart, 
61  W.  Va.  493,  41  S.  E.  924;  Lawaon  T. 
Williamson  Coal  ft  Coke  Oo.  61  W.  Va. 
660,  57  S.  E.  258. 

Wis. — Oakwood  Retreat  Asso.  T.  Rath- 
borne,  65  Wis.  177,  26  N.  W.  742. 

Eng.— Harris  v.  Reynolds,  7  Q.  B.  71,  14 
L.  J.  Q.  B.  N.  S.  241,  9  Jur.  608;  Lees  v. 
Laforest  14  Beav.  2fi0;  Roper  v.  Lendon, 

1  Bl.  ft  El.  825,  28  L.  J.  Q.  B.  N.  S.  290, 
6  Jur.  N.  S.  491,  7  Week.  Rep.  44] ;  Hor- 
toa  V.  Sayer,  4  Hurlst.  ft  N.  643,  6  Jur.  N. 
8.  989,  29  L.  J.  Exch.  N.  S.  28,  7  Week. 
Rep.  735;  Thompson  v.  Charnock,  8  T.  R. 
139;  Mitchell  v.  Harris,  4  Bro.  Ch.  311, 

2  Ves.  Jr.  129;  Street  v.  Rigby,  8  Ves.  Jr. 
816;  Kill  v.  HoUister,  1  Wils.  129;  Dawson 
V.  Fitzgerald,  L.  R.  1  Exeh.  Div.  267,  45 
L.  J.  Exch.  N.  8.  893,  36  L.  T.  N.  8.  220, 
24  Week.  Rep.  773;  Cooke  v.  Cooke,  L.  R. 
4  Eq.  77,  36%.  J.  Gb.  N.  S.  480,  16  Week. 
Rep.  981 ;  Edwards  t.  Aberayron  Mut.  8blp 
Ina.  Soc.  L.  R.  1  Q.  B.  Dir.  663,  34  L.  T. 
N.  S.  467. 

Can.— Grlggi  r.  BilUngt<»,  87  U.  0.  Q. 

B.  520. 

Tliis  has  frequently  been  decided  and 
now  seems  to  be  the  settled  law,  said  the 
court  in  Holmea  t.  Biehet,  66  Oal.  807,  38 
Am.  Rep.  64. 

"It  is  well  settled  in  this  common- 
wealth," said  the  court  in  Reed  v.  Washing- 
ton F.  ft  M.  Ins.  Co.  138  Mass.  672. 

It  has  long  been  settled,  said  Sir  John 
Romilly,  M.  R.,  in  giving  judgment  in  Lees 
V.  Laforest,  14  Beav.  250,  that  an  offer  to 
refer  to  arbitration  agreed  upon  is  no  bar 
to  a  suit. 

It  was  declared  in  Perrv  v.  Cobb,  88  Me. 
439,  49  L.R.A.  389.  34  Atl.  278,  nearly  a 
score  of  years  ago,  to  have  been  settled  law 
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in  the  state  of  Maine  for  more  than  a  quar- 
ter of  a  century  that  an  arbitration  clause 
in  a  contract  is  ineffectual  to  oust  the 
courts  of  jurisdiction. 

The  authorities  upon  this  point  seemed 
to  the  court  in  Frink  v.  Ryan,  4  III.  322, 
to  be  conclusive. 

The  stated  proposition  was  said  by  the 
court  in  Home  F.  Ins.  Co.  v.  Kenne^,  47 
Neb.  338,  53  Am.  St.  Rep.  521,  66  N.  W. 
278,  to  have  been  repeatedly  held,  and  it 
was  admitted  by  the  court  in  Campbell  v. 
American  Popular  L.  Ins.  Co.  1  MacArth. 
246,  29  Am.  Rep.  591»  that  it  WM  "not  to 
be  denied." 

So  long  as  an  agreement  to  arbitrate  re- 
mains executory,  and  is  not  carried  through 
to  an  award,  it  is  no  bar  to  an  action  or 
suit.  Baltimore  ft  O.  R.  Co.  v.  Polly,  14 
Gratt.  447;  Corbin  v.  Adams,  76  Va.  58; 
Rison  T.  Moon,  91  Va.  384,  22  S.  E.  165. 

A  simple  agreement  to  fix  the  rompen- 
satton  for  services  contemplated  to  an  un- 
known extent  by  arbitration  after  they 
shall  have  beoi  rendered  will  not  bar  an  ac- 
tion to  recover  their  value.  Bank  of  State 
T.  Martin,  4  Ala.  619. 

The  court  in  Reed  v.  Washington  F.  ft 
M.  Ins.  Co.  138  Mass.  572,  after  saying  it 
was  well  settled  that  agreements  to  arbi- 
trate  would  not  be  enforced  in  equity  nor 
upheld  to  bar  suits  and  actions,  continued: 
Tlie  reason  generally  given  is  that  such  an 
agreement  affects  the  remedy,  and,  if  en- 
forced, would  oust  the  courts  of  their  juris- 
diction. Another  reason  is^  that  a  submis- 
sion to  arbitration  is  a  power,  and  revo- 
cable at  any  time  before  it  is  fully  executed 
by  an  award  made.  A  party  will  not  be 
comjielled  to  center  into  a  submission 
which  he  can  forthwith  revoke;  and  the 
brinf;ing  of  an  action  amounts  to  a  rev- 
ocation. 

Stipulations  in  a  contract  assuming  to 
devest  the  courts  «f  justice  of  tiieir  ordi- 
nary jurisdiction  are  repugnant  to  the  reet 
of  the  contract.  Stephenson  T.  Piscataoua 
F.  ft  M.  Ins.  Co.  54  Me.  70. 

To  enforce  provisions  in  a  contract  re- 
quiring disputes  that  shall  arise  respecting 
the  rights  and  liabilities  of  the  parties 
under  it  to  be  submitted  to  arbitration 
would  be,  in  the  opinion  of  the  court  in 
Randall  v.  American  F.  Ins.  Co.  10  Mont. 
340.  24  Am.  St.  Rep.  60,  2S  Pac  063.  to 
allow  people  to  barter  away  the  jurisdic- 
tion of  the  courts  to  determine  their  rights 
and  redress  their  wrongs;  hence,  they  are 
disrefrarded,  as  against  public  policy. 

Arbitrations  as  a  means  of  peaceful  and 
expeditious  settlement  of  controversies  are 
enforced  only  where  they  have  been  execut- 
ed, or  where  the  agreement  to  arbitrate  does 
not  attempt  to  oust  the  courts  of  their 
jurisdiction.  Hartford  F.  Ins.  Co.  v.  Bour- 
bon County  Ct.  116  Ky.  109,  72  S.  W.  739. 

An  executory  nRreement  to  arbitrate  ie 
merely  an  accord  without  satisfaction. 
Welch  V.  Miller.  70  Vt.  108,  39  Atl.  749. 

As  specific  performance  of  a'contract  to 
arbitrate  cannot  be  enforced,  parties  must 
be  allowed  to  bring  their  dispute*  hefwe 
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the  proper  tribunals  of  the  country.  Con- 
tee  V.  Oawson,  2  Bland,  Oh.  264. 

In  occasional  instances  legislation  has 
been  enacted  declaring  void  provisions  in 
contracts  b^  which  it  is  sought  to  oust  the 
courts  of  jurisdiction.  A  statute  of  Mon- 
tana {Civ.  Code  1886,  §  2245)  is  to  this 
effect.  Wortman  T.  Montana  O.  R.  Co.  22 
Mont.  266,  66  Fac.  316;  Cotter  ▼.  Grand 
Lodge,  A.  0.  U.  W.  28  Mont  82,  67  Fac. 
650. 

And  in  South  Dakota,  a  statute  (Comp. 
Laws,  §  3582)  has  provided  that  "every 
stipulation  or  condition  in  a  contract  by 
which  any  -pa-Tty  thereto  is  restricted  from 
enforcing  his  rights  under  the  contract  by 
the  usual  legal  proceedings  in  the  ordinary 
tribunals   ...   is  void." 

/.  The  applications  of  the  doetHtiea. 

There  have  been  many  decisions  cited  in 
this  note  ubi  aupra  et  infra  in  which  appli- 
cation of  the  doctrines  just  set  forth  has 
been  made  in  concrete  cases,  tnit  it  will 
suffice  at  this  point  to  cite  a  few  illustra- 
tive ones,  showmg  the  great  variety  of  cir- 
cumstances in  w-oich  agreements  to  arbi- 
trate were  disregarded  in  ensuing  litiga- 
tions. 

In  Hobart  v.  Drogan,  10  Pet.  108,  9  L.  ed. 
363.  and  The  Excelsior,  123  U.  S.  40,  31 
L.  ed.  76,  executory  oral  agreements  be- 
tween the  masters  m  stranded  vessels  and 
the  salvors,  to  snhmit  to  arbitration  the 
question  of  compensation  for  the  work  of 
saving  the  ship^  and  their  cargoes,  if  not 
agreed  upon,  were  held  no  bar  to  suits  for 
salvage  brought  in  the  usual  way  before 
a  court  of  admiralty. 

TliR  decision  in  the  latter  case  followed 
the  judgment  of  Sir  James  Hannen  in  The 
Raisbv.  L.  R.  10  Prob.  Div.  114,  64  L.  J. 
Prob.'N.  S.  05,  63  L.  T.  N.  S.  60,  33  Week. 
Rep.  038,  5  Asp.  Mar.  L.  Gas.  478. 

In  Robinstm  v.  Georges  Ins.  Co.  17  Me. 
131,  35  Am.  Dec.  239,  and  AUegre  v.  Mary- 
land Ins.  Co.  6  Harr.  ft  J.  408,  14  Am. 
Dec.  289  (actions  arising  on  policies  of 
marine  insurance),  and  in  Gasser  v.  Sun 
Fire  Office,  42  Minn.  316,  44  N.  W.  262 
(an  action  on  a  ftre  insurance  policy), 
simple  and  general  provisions  for  referring 
claims  for  losses  to  arbitration  were  held 
no  bar  to  actions  to  recover  iuurance. 

It  is  not  competent  for  the  partien  to  a 
fire  insurance  contract,  after  stipulating 
for  a  determination  by  arbitrators  of  the 
amount  of  loss  and  the  value  of  the  insured 
property  as  a  condition  precedent  to  an 
action  on  the  policy,  to  go  further  in  the 
stipulation,  and  empower  the  arbitrators  to 
decide  also  the  question  of  the  ownership 
of  the  insured  property,  since  that  ques- 
tion goes  directly  and  solely  to  the  poliry 
holders  cause  of  action  and  the  inBur«r'*s 
liability  on  the  policy,  and  wrests  juria- 
(lirtion  from  the  courts.  Dunton  v.  XN'est- 
chester  P.  Ins.  Co.  104  Me.  372,  20  L.R.A. 
(N.S.)  1068,  71  Atl.  1037. 

When  a  provision  in  a  Are  insurance 
policy  for  an  arbitratloiL  ot  the  amount  of 
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any  loM  if  the  parties  differ  concerning  it 
is  collateral  to  the  main  contract  of  the 
insurer  to  pay  absolutely,  within  a  stated 
time,  the  actual  cash  value  of  the  insured 
prc^rty  if  injured  or  destroyed  by  fire,  al- 
though it  expressly  forbids  any  action  at 
law  or  suit  in  equi^  to  be  maintained  up- 
on the  policy  for  the  recovery  of  a  loss  un- 
til after  an  award  by  the  arbitrators,  it 
constitutes  no  defense  or  bar  to  the  policy 
holders'  action  against  the  underwriter 
withont  an  arbitration  or  offer  to  arbitrate. 
Gibtw  V.  Continental  Ins.  Co.  18  Hun,  611. 

A  provision  in  an  accident  insurance  pol- 
icy  that  in  case  the  insurer  and  assured  or 
b^eflciary  disagree  as  to  the  liability  of 
the  insurer,  such  liability  and  the  amount 
of  it  sliall  be  determined  by  arbitration 
is  void.  Baldwin  v.  Fraternal  Acci.  Asso. 
•21  Misc.  124,  46  N.  Y.  Supp.  1016. 

A  clause  in  an  accident  insurance  policy 
providing  that  if  the  underwriter  nnd  the 
insured  or  beneficiary  sbalt  disagree  con- 
t-eming  the  insurer's  liability  under  the 
contract,  all  concur  that  the  policy  has 
been  issued  upon  the  express  condition  that 
such  liability  and  the  amount  thereof  shall 
he  determined  by  arbitration,  the  arbitra- 
tors  to  have  certain  stated  qualiflcations 
and  be  selected  in  a  prescribed  way,  and 
that  the  underwriter's  liability  shall  de- 
pend upon  the  arbitrators'  award,  and  legal 
proceedings  against  it  shall  await  the  arbi- 
tration unless  it  refuses  to  arbitrate,  is 
void  as  an  attempt  to  oust  the  courts  of 
thpir  jurisdiction.  Lewie  v.  Brotherhood 
Acci.  Co.  194  Mass.  1,  17  L.R.A.(M.S.)  714, 
79  y.  E.  802. 

An  agreement  with  rrapect  of  arbitra- 
tion, contained  in  a  contract  In  which  one 
party  undertakes  to  pay  the  other  a  defin- 
ite sum  of  money  upon  a  named  contin- 
gency, which  is  expressed  in  such  general 
terms  that  it  must  be  construed  as  compre- 
iiending  the  whole  matter  of  any  claim 
^rhicll  may  be  disputed,  including  both  the 
law  and  the  facts  of  the  controversy,  with- 
out any  indication  to  limit  the  nrbitra- 
tioB  to  the  determination  of  any  particular 
faet  or  amount,  is  void  as  an  attempt  to 
oust  the  courts  of  their  jurisdiction.  Whit- 
nev  V.  National  Masonic  Acci.  AsBO.  52 
Minn.  378.  64  X.  W.  184. 

.\.  stipulation  in  an  insurance  contract 
azainst  accidental  injuries  and  death,  to 
the  effect  that  all  questions  respecting  the 
liability  of  the  insurer  should  be  si>ttled  by 
arUtration,  at  the  option  of  the  insurer, 
and  that  no  suit  should  be  brought  against 
the  insurer  on  the  contract  except  to  en- 
force an  award,  unless  it  should  have  re- 
fused to  arbitrate,  is  void  as  an  attempt 
to  oust  the  courts  of  their  jurisdiction  and 
to  deprive  the  assured  of  the  right  to  re- 
sort to  them  to  enforce  1^1  rights.  Fox 
T.  Masons'  Fraternal  Acci.  Asso.  06  ^Vi8. 
390.  71  N.  W.  863. 

In  Harris  v.  Reynolds,  7  Q.  B.  71,  14 
L.  J.  Q.  B.  N.  S.  241,  9  .Tur.  808,  a  plea 
in  bar  to  an  action  for  goods  sold  nnd  de- 
livered and  on  an  account  stated,  alleging 
that  the  parties  had,  before  suit,  submitted 
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tlieir  differences  to  arbitration,  promised  to 
fulfil  the  award,  and  that  the  arbitration 
was  still  pending  undetermined,  was  held 
bad  because  the  pendency  of  an  arbitration 
is  no  answer  to  an  oetion  to  recover  a  debt. 

A  like  decision  was  made  in  Ison  v. 
Wright,  21  Ky.  L.  Kep.  1368,  6S  S.  W.  202, 
holding  that  a  stipulation  in  a  contract 
calling  for  a  delivery  of  several  thousand 
logs  at  a  stated  price,  payable  in  propor- 
tion to  the  number  of  logs  dclivernl,  pro- 
viding tiiat  should  the  parties  disagree 
over  any  part  of  the  contract,  they  each 
select  an  arbitrator  and  the  two  an  umpire,  . 
the  award  to  be  final,  eonstitttted  no  bar 
to  an  action  to  recover  the  price  of  logs  de- 
livered. 

A  mere  submission  to  arbitration  with- 
out an  award  bas  been  held  no  bar  to  a 
suit  1^  a  principal  to  compel  his  factor  to 
account.    Carr  v.  Raleigh,  2  Fhila.  242. 

A  plea  in  an  action  for  an  assault  and 
Jt>attery,  that  since  the  beginning  of  the  ac- 
tion the  parties  had  submitted  in  writing 
all  the  matters  of  contest  involved  in  the 
suit  to  arbitrators,  who  had  not  heard  the 
evidence  or  made  an  award,  is  bad  on  de- 
murrer.  Gore  V.  Chadwick,  6  Dana,  477. 

When  a  contract  between  a  railroad  com- 
pany and  partnership  for  the  setting  up 
and  operating  of  atone  cmshing  works  to 
supply  ballast  for  the  construction  and  re- 

fiair  of  sections  of  the  railroad  and  the 
umisliing  of  the  output  for  such  purposes 
provides  for  the  decisions  of  the  chief  engi- 
neer of  the  road  to  be  final  and  conclusive 
in  any  disputes  which  may  arise  between 
the  parties  relative  to  or  touching  the  con- 
tract, and  for  a  waiver  by  each  party  of 
any  rif^^t  of  action,  suit  or  remedy  at  law 
bv  virtue  of  the  covenants  to  the  end  that 
the  decision  of  the  engineer  shall,  in  tho 
nature  of  an  award,  be  final  and  conclu- 
sive on  the  rights  and  claims  of  the  parties, 
it  will  not  t>e  construed  as  intending  that 
the  engineer,  as  an  arbiter,  should  deter- 
mine the  question  whether  or  not  there  had 
been  a  breach  by  either  party  of  a  material 
part  of  the  contract,  and,  if  so,  that  he 
should  assess  the  damages  occasioned  by 
such  breach,  because,  if  such  bad  been  con- 
templated by  the  parties  end  embraced  by 
the  provision  for  reference,  neither  party 
would  be  bound  by  the  award,  inasmuch  as 
the  questions  involved  are  such  as  can  only 
be  determined  bv  a  court  of  competent 
jurisdiction.  Kl  *Paso  &  S.  W.  R.  Co.  v. 
Eichei,  —  Tex,  Civ.  App.  — ,  130  S.  W. 
922. 

An  agreement  Iwtween  a  corporation  and 
its  servants  .that  none  of  the  latter  shall 

be  dismissed  except  for  some  cause,  to  hi- 
determined  by  arbitration,  is  not  binding 
upon  a  receiver  of  the  former,  subsequently 
appointed,  because  it  hampers  tlie  oourt  In 
administerinjr  the  receivership,  Grievance 
Committee  v.  Brown,  61  Fed.  541. 

An  agreement  by  a  person  upon  entering 
the  service  of  a  railroad  company  as  a 
passenger  conductor  to  deposit  and  leave, 
while  his  employment  continued,  a  sum  of 
money,  which,  Irath  principal  and  interest. 
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v(  as  to  be  forfeited  upon  the  arbitrary  de- 
uiaion  of  the  presldeut  of  the  company  if 
he  failed  fully  to  perform  his  aasigned 
duties,  or  violated  any  rule  of  the  company, 
was  held,  In  White  v.  Middlesex  R.  Co.  135 
Mass.  216,  to  be  void  as  an  attempt  to 
oust  the  courts  entirely  of  jurisdiction  over 
the  question  whether  the  company  was  en- 
titled to  keep  all  or  any  of  the  money  as 
liquidated  damages  for  a  breach  of  the  em- 
ployment contraiet. 

An  agreement  in  articles  of  copartner- 
ship to  refer  to  arbitration  any  dispute 
arising  between  the  partners  cannot  be 
pleaded  in  abatement  or  in  bar  of  an  action 
at  law  or  a  suit  in  equity,  instituted  for 
the  purpose  of  having  the  same  matter  de- 
termined.   Frink  v.  Ryan,  4  111.  322. 

It  is  no  defense  to  an  action  to  recover 
a  reasonable  compensation  for  professional 
services  rendered  that  the  parties  had 
agreed  to  arbitrate  all  matters  relating  to 
feea  for  such  services,  and  that  no  arbl-. 
tration  had  taken  place.  Oaither  v.  Dough- 
<Ttv,  18  Ky.  L.  Rep.  709,  38  S.  W.  2. 

A  parol  submission  to  arbitration  of  a 
question  as  to  wluit  compensation  a  painter 
Hhould  receive  for  portraits  painted  and  de- 
livered vithout  any  agreement  to  be  bound 
hy  the  arbitrators'  award  is  no  defense  to 
an  action  to  recover  the  price  or  value  of 
the  work,  brought  before  any  award  was 
made.    Peters  v.  Craig,  6  Dana,  307. 

A  clause  in  a  contract  for  the  profes- 
sional services  of  an  architect,  providing 
that  any  dispute  regarding  its  provisions, 
«r  any  question  arising  under  it,  or  respect- 
ing tiie  value  of  work  done,  in  case  of 
atnndonment,  shall  be  submitted  to  arbi- 
tration, was  deemed  by  the  court  in  Tilden 
v.  Bernard,  12  Ohio  C.  0.  N.  S.  193,  31 
Ohio  C.  C.  255,  to  be  so  general  in  terms 
as  to  be  invalid;  but,  if  valid,  inoperative 
at  the  election  of  either  party;  and,  in  any 
event,  no  bar  to  bringing  and  maintaining 
an  action  on  the  contract  itself. 

A  provision  in  a  deed  from  a  father  to 
his  son,  in  consideration  of  the  grantee's 
covenant  to  support  the  grantor  for  life, 
that,  if  a  controversy  shall  arise,  the  par- 
ties or  either  of  them  may  submit  it  to  the 
arbitration  of  an  arbiter,  to  be  mutually 
chosen,  is  void  as  a  defense  to  a  writ  of 
'entry  to  obtain  possession  of  the  premises 
cwiveyed  for  a  breach  of  the  covpnant. 
Dugan  V.  Thomas,  79  He.  221,  9  Atl.  364. 

If  a  tenant  covenants  to  cultivate  the 
demised  land  in  a  husbandlike  manner,  and 
also  covenants  that  any  dispute  arising 
in  respect  thereof  shall  be  referred  to  arbi- 
tration, an  action  may  nevertheless  be  main- 
tained by  the  landlord  without  arbitrating 
where  the  first  covenant  has  been  broken. 
Tredwen  v.  Holman,  1  Hurlat  ft  C.  79,  81 
L.  J.  Bzeh.  N.  S.  889,  8  Jur.  N.  8.  1080,  A 
li.  T.  N.  S.  127,  10  Week.  Sep.  6S2. 

An  action  by  a  lessor  against  the  lessee, 
to  recover  damages  for  the  breach  of  a 
covenant  in  the  lease  to  keep  and  encourage 
on  the  demised  premises  only  such  a  num- 
'her  of  hares  and  rabbita  as  would  not  be 
«iiilici4>nt  to  fniure  the  erop*  and  vegetaticm, 
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and  in  ease  the  animals  should  damage  the 
crops,  to  pay  a  fair  and  reasonable  compen- 
sation, cannot  be  defeated  by  a  plea  that 
l>y  the  terms  of  such  lease  such  fair  and 
reasonable  compensation  was,  in  case  of  dif- 
ference, to  be  referred  to  arbitrators  and  an 
umpire,  because  the  provision  for  arbitra- 
tion is  an  independent  and  collateral  agree- 
menti  and  not  a  condition  precedent  to  the 
cause  of  action.  Dawson  t.  Fitzgerald,  L. 
R.  1  Exch.  Div.  257,  4fi  L.  J.  Exch.  N.  S. 
803,  35  L.  T.  N.  S.  220,  24  Week.  Rep.  773. 

An  agreement  in  a  coal  mining  case  that 
any  difference,  controversy,  doubt,  or  ques- 
tion that  should  arise  between  lessor  and 
lessee  during  or  after  the  term,  concerning 
any  covenant,  clause,  or  provision  in  the 
indenture,  should  be  referred  to  and  ftnalty 
determined,  settled,  and  ended  by  two  indif- 
ferent arbitrators,  diosen  in  a  prescribed 
uianner,  and  within  a  stated  time,  does  not 
create  a  condition  precedent  to  suit,  and 
therefore  constitutes  an  ineffectual  plea  to 
an  action  by  the  lessor  to  recover  from  the 
leasee  upon  his  covenant  to  pay  at  a  speci- 
Aed  rate  for  coals  taken  out  of  the  mine. 
The  plea  is  bad  because  the  agreement  to 
arbitrate  is  absolute  in  terms  to  oust  the 
superior  courts  of  their  jurisdiction  and 
hence  is  void.  Horton  v.  Bayer,  4  Hurlst. 
&  N.  643,  fi  Jur.  N.  8.  989,  29  L.  J.  Exch. 
N.  S.  28,  7  Week.  Rep.  73S. 

An  executory  agreement  in  a  lease  for 
years  that  in  case  a  dispute  shall  arise 
between  the  lessor  and  lessee  as  to  whether 
or  not  certain  repairs  which  the  lessor  was 
hound  to  make  to  the  demised  premises 
were  sufficient,  it  should  be  decided  by  an 
umpire,  Is  no  bar  to  the  toianfs  subse- 
quent action  for  damages  on  account  of  the 
inadequacy  of  the  repairing,  because  the 
agreement  is  invalid,  as  an  attempt  at  oust- 
ing the  courts  of  their  jurisdiction.  Vass 
V.  Wales,  129  Mass.  38. 

A  stipulation  in  a  lease  of  a  hotel  that 
if  at  any  time  the  landlord  and  tenant  shall 
disagree  respecting  the  rights  and  duties  of 
both  or  either,  or  as  to  the  meaning,  con- 
struction, or  effect  of  the  lease  or  any 
clause  in  it,  every  dispute  shall  be  referrt'<l 
to  two  arbiters,  neither  of  kin  to  landlortl 
or  tenant,  and  one  named  hy  e^ch,  followed 
by  a  covenant  to  abide  by  and  perform  any 
award  rendered  by  the  arbiters,  does  not 
bar  either  landltwd  or  tenant  from  resort- 
ing to  the  courts  without  arbitratins. 
Lawrence  v.  White.  131  Ga.  840,  19  L.R.A. 
{N.S.)  966,  63  8.  E.  031,  15  Ann.  Cas.  lOflT. 
The  court  noted  that  the  lease  did  not 
make  arbitration  a  condition  precedent  to 
the  right  to  sue,  nor  make  submission  the 
only  mode  available  for  ascertaining  the 
damages  or  fixing  the  liability,  but,  that 
the  action  was  brought  by  the  landlord  to 
recover  rent  reserved  In  the  lease,  and  the 
tenant  claimed  an  allowance  iKwause  th« 
state  had  enacted  a  prohibitory  liquor  law 
after  the  lease  was  made,  which  closed  the 
barroom  of  the  hotel,  and  that  it  appeared 
that  another  part  of  the  lease  provided  that 
nothing  in  it  should  deprive  or  be  construed 
to  deprive  the  lessor  of  his  right  to  resort 
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to  the  courts  to  enforce  any  of  his  legal 
rights,  or  take  away  from  him  any  statu- 
tory or  eommon-law  remedy  for  the  coUec- 
tifMi  of  rent  or  of  damages  for  breaches  of 
«OTenftnts  contained  In  we  instrument. 

A  provision  in  a  contract  leasing  the  use 
of  tools  and  machinery  for  a  stated  term 
of  years,  and  granting  the  lessee  a  license 
to  make  and  vend  a  patented  machine  in 
consideration  of  the  payment  of  a  royalty 
on  sales,  and  entitling  the  lessor  to  termi- 
nate the  contract  upon  giving  tbir^  days' 
written  notice  in  ease  the  licensee  fails  to 
meet  his  engagements,  that  "in  ease  of  a 
diir««nce  of  opinion  between  the  parties  as 
to  whether  there  has  been  such  a  failure  as 
will  warrant  the  giving  of  such  notice,  it 
ta  her^^  agreed  to  submit  that  question  to 
arbitration,  and  to  abide  the  result  of  the 
decision,"  is  void  as  an  attempt  to  oust 
the  courts  of  their  jurisdiction.  Wood  v. 
Humphrey,  114  Mass.  185. 

A  nvings  bank  cannot,  hy  contract  with 
ita  depositor,  make  ita  omeers  or  others 
fb0  final  arbiters  of  the  question  whether 
«r  not  a  bank  book  has  been  lost  or  de- 
stroyed, for  that  would  oust  the  courts  of 
iheiT  jariBdietim.  Webber  v.  Cambridge- 
port  sisT.  Bank,  186  Mass.  9U,  71  N.J!. 
567. 

A  bv-law  of  a  trade  or  produce  exchange, 
eompelling  all  members  to  submit  their 
bnaineas  controveiaies  to  arbitration,  under 
penalty  of  suspension  or  expulsion,  is  un- 
reasonable and  void.  State  ex  rel.  Kennedy 
T.  Union  Merchants  Gxch.  2  Mo.  App.  96. 

A  stipulation  in  a  contract  for  Duilding 
a  section  of  a  railroad  to  refer  any  dis- 
putes that  may  arise  between  the  contrac* 
tors  and  the  company  respecting  the  mean- 
ittgr  construction,  and  interpretation  of  the 
langpags  of  the  contract  and  the  sufficiency 
of  the  work  done  in  peTf<Hining  it,  and  the 
price  to  be  paid  to  the  chief  engineer,  for 
arbitrament  and  final  decision,  goes  to  the 
foundation  of  the  contractors'  right  of  ac- 
tion, and  operates  to  oust  the  courts  of 
jurisdiction,  and  is  therefore  void,  as 
against  the  policy  of  the  law.  Loup  v. 
California  Southern  R.  Co.  63  Cal.  97. 

An  action  by  a  contractor  to  recover  his 
compensation  for  building  a  bridge,  under 
a  contract  for  ita  construction  providing 
for  the  payment  at  tlie  outset  of  a  stated 
ffum  of  money,  and  a  further  payment,  up- 
on its  completion,  of  "whatever  the  bridge 
flhould  be  reasonably  worth,"  or  its  value 
assessed  by  two  persons  named,  is  not 
barred  by  a  n^lect  or  refusal  to  procure 
u  assessment  of  the  bridges  value  from 
the  appraisers  named.  Leonard  v.  House, 
15  Oa.  473. 

It  is  not  competent  for  the  parties  to  a 
contract,  in  advance  of  any  dispute,  to  oust 
the  jurisdiction  of  the  courts  by  providinf; 
tbmt  the  decisicHi  of  one  named  in  it,  upon 
SI  diqnite  which  may  afterwards  arise,  shall 
be  final  and  conclusive.  Hence  a  provision 
io  a  bnildiiig  taatxwBt  which  assumes  to 
mak»  final  and  eoBdnsive  the  decision  of  a 
person  named  in  it  upon  disputes  or  eon- 
traversies  that  shall  arise  nnder  it  ia  void. 
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Maitland  v.  Reed,  37  Ind.  App.  469,  77  N. 
£.  290. 

A  stipulation  in  a  construction  contract 
that  certain  named  persons  shall  make  esti- 
mates ot  the  quality,  character,  and  value 
of  the  woric  done  in  performii^  it^  which 
shall  be  final  and  conduaive,  without 
further  recourse  or  appeal,  is  void  for  at- 
tempting to  oust  the  courts  of  jurisdiction 
by  depriving  the  contractor  of  his  right  to 
seek  l^al  redress  for  wrongs,  or  to  recover 
money  due  him.  Louisville,  E.  &  St.  L.  R. 
Co.  V.  Donnegan,  111  Ind.  179,  12  N.  E. 
163. 

It  is  no  defense  to  an  action  of  replevin 
to  recover  possession  of  live  stock,  upon  the 
ground  of  breaches  by  defenduit  of  the  con- 
tract of  agistment  under  which  he  held  the 
animals,  that  provisions  in  the  contract 
looking  to  an  arbitration  of  the  amount  of 
compensation  due  on  the  contract  were  not 
complied  with  before  suit  was  brought,  be* 
cause  the  doctrine  prevails  in  Nebraska 
that  such  contracts  tead  to  oust  the  courts 
of  jurisdiction,  and  hence  will  not-  be  en- 
forced. Sehrandt  v.  Young,  62  Neb.  254, 
86  N.  W.  1086. 

An  agreement  or  bond  to  submit  to  arbi- 
tration may  be  the  ground  of  a  suit,  but 
it  will  not  deprive  either  party  of  his  rem- 
edy in  the  courts,  nor  oust  tnem  of  their 

J'urisdiction  over  the  subject  of  dispute, 
'erelval  v.  Herbemout,  MeMull.  L.  S9. 

This  case  was  cited  in  Jones  v.  Enoree 
Power  Co.  92  8.  C.  263,  75  S.  E.  452,  as 
having  laid  down  In  very  broad  language 
a  general  rule  that  a  suit  might  be  brought 
in  disregard  of  any  sort  of  an  agreement  to 
arbitrate;  but  it  was  there  said  first  that 
the  terms  of  the  affreement  involved  in  that 
case  were  too  indefinite  to  be  enforced,  and 
second,  that  the  case  was  no  longer  au- 
thority in  South  Carolina  against  the  rule 
that  an  agreement  to  arbitrate  a  particu- 
lar question  of  fact,  making  the  determin- 
ation of  that  fact  a  prerequisite  to  a  suit, 
would,  if  not  complied  with  or  avoided,  bar 
the  action. 

The  established  rule  that  no  agreement 
of  private  persons  can  oust  the  jurisdic- 
tion of  the  courts  has,  by  the  decisions  fol- 
lowing Scott  V.  Avery,  5  H.  Cas.  811, 
25  L.  J.  Exch.  K.  S.  303,  2  Jur.  N.  S.  815, 
4  Week.  Rep.  746,  rendered  in  Canada,  been 
modified  so  that  it  is  now  reco^ized  that 
when  a  contract  makes  arbitration  a  con- 
dition precedent  to  the  bringing  of  an  ac- 
tion upon  it,  resort  must  be  had  to  arbi- 
tration before  a  suit  can  be  maintained. 
Griggs  V.  BiUington,  27  U.  C.  Q.  B.  620. 

Whatever  may  he  the  rule  elsewhere,  it 
is  now  firmly  established  doctrine  in  Ne- 
braska, according  to  the  court  in  National 
Masonic  Acci.  Asso.  v.  Burr,  44  Neb.  256, 
62  N.  W.  466,  that  notwithstanding  the 
parties  to  a  contract  provide  that  if  a  dis- 
pute arises  between  them,  such  dispute  shall 
be  submitted  to  arbitration,  a  refusal  to 
arbitrate  or  no  arbitration  is  no  defense  to 
an  action  brought  on  such  contract  by  one 
of  IJIm  parties  to  it,  because  the  effect  of 
such  agreement  ia  to  onst  the  courts  of 
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their  l^itimate  jurisdiction,  and  it  is  there- 
fore contrary  to  public  policr  and  void. 

The  passage  exprrasing  tnis  view  was 
quoted  and  its  doctrine  approved  and  again 
applied  in  Insurance  Co.  of  N.  A.  t.  Bach- 
Icr,  44  Keb.  649,  02  N.  W.  911. 

XI.  Arbitration  agreemetUa  in  court*  of 
equity. 

a.  Speoiffle  perfornUmoe, 

The  juriBdiction  of  courts  of  equity  to 
decree  the  specitic  performance  of  agree- 
ments is  very  old  and  rests  upon  the  ground 
that  the  remedies  at  law  are  inadequate. 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  163  U.  8.  664,  41  L.  ed.  265.  16  Sup. 
Ct.  Rep  1173. 

But  a  mere  agreement  to  decide  a  con- 
troversy by  arbitration  cannot  be  enforced 
cither  at  law  or  in  equity.  Bozeman  v. 
Gilbert,  1  Ala.  90. 

The  courts  will  not  compel  persons  to  ap- 
point arbitrators,  nor  will  they  otherwise 
enforce  agreements  by  which  persons  under- 
take, wit^  respect  of  matters  to  arise  in 
llie  future,  to  close  the  doors  of  the  courts 
against  themselves.  Saint  v.  Martel,  127 
La.  73,  53  So.  432. 

Invariably  a  court  of  eqni^  declines 
either  to  appoint  an  arbitrator  or  a  sub- 
stitute for  one,  or  to  compel  the  appoint- 
ment of  arbitrators  by  the  parties  to  an 
agreement  to  submit  a  controversy  to  arbi- 
tration, where  one  party  refused  to  perform 
the  agreement  either  by  naming  an  arbi- 
trator himself  or  by  consenting  to  one 
nominated  bv  the  other  party,  and  the' lat- 
ter brought  his  bill  to  obtain  a  specific  per- 
formance of  the  agreement.  Agar  v.  Mack- 
lew,  2  Sim.  ft  Stu.  418,  4  L.  J.  Ch.  18; 
Cheslyn  v.  Dalhy,  2  Younge  &  C.  Exch.  170; 
Tobey  Furniture  Co.  v.  Rowe,  18  111.  App. 
203;  Mirandona  v.  Burg,  49  La.  Ann.  656, 
21  So.  723;  Saint  v.  Martel,  127  La.  73, 
53  So.  432;  Biddle  v.  Ramsey,  52  Mo.  153; 
Strobmaier  v.  Zeppcnfeld,  3  Mo.  App.  429; 
Copper  T.  WoIIb,  1  N.  J.  Eq.  10;  McKibbin 
V.  Brown,  14  N.  J.  "Eq.  13,  afflrmed  in 
16  X.  J.  Eq.  498;  Corbin  v.  Adams,  76  Va. 
58. 

A  court  of  equity  will  not,  on  a  bill  to 
rhforce  an  agreement  to  arbitrate,  substi- 
tute a  master  in  chancery  for  the  arbitra- 
tors. Agar  V.  Maddew,  2  Sim.  ft  Stu.  418, 
4  L.  J.  Ch.  16. 

Consistently  courts  of  equity  will  always 
refuse  to  compel  arbitrators  who'  have  been 
named  and  agreed  upon  to  proceed  with  the 
arbitration  and  make  an  award  on  the  mat- 
ter submitted.  Crawshay  v.  Collins,  1 
Swanst.  40,  1  Wils.  ch.  31 ;  McGunn  v. 
Hanlin,  29  Mich.  476;  Strohmaier  v.  Zcp- 
penfeld,  3  Mo.  App.  429;  Conner  v.  Drake, 
1  Ohio  St.  166. 

^Vhen  by  the  terms  of  an  agreement  a 
valuation  Is  to  be  made  by  arbitrators 
named  by  the  parties,  and  the  arbitrators 
refuse  to  act,  or  cannot  a^ee  either  on  the 
valuation  or  the  appointment  of  an  um- 
pire, chancery  will  neither  designate  an 
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umpire  nor  make  the  valuatiw.  McKibbin 
V.  Brown,  14  N.  J.  Eq.  13,  affirmed  in  15 
N.  J.  Eq.  498. 

Arbitrators  cannot  be  compelled  by  man- 
damus to  proceed  with  an  arbitration  and 
to  make  an  award  where  one  of  the  parties 
has  revoked  his  Bubmission  notwithstand- 
ing he  had  covenanted  to  pay  any  award 
made  against  him,  given  security  to  per- 
form his  covenant,  and  expressly  stipulated 
that  the  submissicMi  should  be  irrevocable. 
People  cx  rel.  Union  Ins.  Co.  v.  Nash,  111 
N.  y.  310,  2  L.R.A.  180,  7  Am.  St.  Rep. 
747.  18  N.  E.  630. 

Under  a  statutory  arbitration  in  Cali- 
fornia the  arbitrators  may  be  compelled  by 
the  court  to  make  an  award.  Oalifomia 
Academy  of  Sciences  T.  Fletcher,  99  Cal. 
207,  33  Pac.  855. 

.  A  court  of  equity  never  decrees  the 
specific  performance  of  an  agreement  to  ar- 
bitrate. It  will  not  entertain  a  bill  pray- 
ing such  a  decree. 

Eng.— South  Wales  R.  Co.  v.  Wvtbes.  5 
De  G.  M.  &  G.  880,  24  L.  J.  Ch.  N.  S.  87. 

3  Week,  Rep.  133,  3  Eq.  Rep.  153;  Darbev 
V.  Whitaker,  4  Drew.  134,  6  Week.  Rep. 
772;  Morse  v.  Merest.  G  Madd.  Ch.  26,  22 
Revised  Rep.  226;  Wilks  t.  Dsvls,  3  Meriv. 
507;  Agar  v.  Macklew,  2  Sim.  ft  Stn.  418. 

4  L.  J.  Ch.  18:  Crawshay  v.  Collins.  1 
Swanst.  40,  1  Wils.  Ch.  31;  Cooth  v.  Jack- 
son, 6  Ves.  Jr.  34;  Street  v.  Rigby,  6  Ves. 
Jr.  815;  Milnes  v.  Gery,  14  Ves.  Jr.  400, 
9  Revised  Rep.  307,  6  Eng.  Rul.  Cas.  6S4: 
Waters  v.  Taylor,  16  Vea.  Jr.  24,  13  Re- 
vised Rep.  91;  Blundell  v.  Brettargh,  17 
Ves.  Jr.  241 ;  Gourlay  v.  Somerset.  19  Vw. 
Jr.  429,  13  Revised  Rev.  234;  Cheslyn  v. 
Dalby,  2  Younge  ft  C.  Exch.  170. 

U.  S.— Tobey  v.  Bristol  Conntr,  8  Storv, 
800,  Fed.  Cas.  No.  14,068;  Union  P.  R. 
Co.  V.  Chicago,  R.  I.  4  P.  R.  Co.  2  C.  C. 
A.  174,  10  U.  S.  App.  88,  61  Fed.  309. 

Ala. — Bozeman  v.  Gilbert,  1  Ala.  nO: 
Caldwell  v.  CaldweU,  157  Ala.  119,  47  So. 
268. 

Cal. — California  Annual  Conference  v. 
Seitz,  74  Cal.  287,  16  Pac.  839. 

Conn. — ^Meeker  v.  Meeker,  16  Conn.  40:t. 

111. — Tobev  Furniture  Co.  v.  Rowe,  IS 
111.  App.  293. 

Iowa. — 'Kennedy  v.  Monarch  Mfg.  Co.  123 
Iowa,  344,  98  N.  W.  796. 

La. — Mirandona  v.  Burg,  49  La.  Ann. 
656,  21  So.  723;  Gauche  v.  Metropolitan 
Bldg.  Co.  126  La.  680,  61  So.  578;  Saint  v. 
Martel,  127  La.  78,  68  So.  432. 

Md.— Contee  v.  Dawson,  2  Bland,  Ch. 
264;  Griffith  v.  Frederick  County  Bank,  6 
Gill  ft  J.  424. 

Mass.— Noyes  t.  Marsh,  123  Mass.  286: 
Reed  V.  Washington  F.  ft  H.  Ins.  Co.  138 
Mass.  572. 

Mich.— McGunn  v.  Hanlin,  29  Mich.  476. 

Mo.— Biddle  v.  Ramsey,  52  Mo.  153;  Hujr 
V.  Van  Burkles,  68  Mo.  202;  St.  I^ouis  v. 
St.  Louis  Gaslight  Co.  70  Mo.  69;  Black  v. 
Rogers.  75  Mo.  441 :  Strohmaier  v.  Zepjien- 
feld,  3  Mo.  App.  420;  Bales  T.  Gilbert,  M 
Mo.  App.  676. 

N.  H.— Smith  t.  Boston,  C.  ft  M.  R.  Co. 
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30  N.  n.  458;  March  v.  Eastern  K.  Co. 
40  K.  H.  S48,  77  Am.  Dec.  732. 

N.  J.— Copper  T.  Wells,  1  N.  J.  Eq.  10. 

N.  Y.— Robinaon  v.  Kettletas,  4  E<1w. 
Ch.  87;  Greason  t.  Keteltas,  17  N.  Y.  491; 
Hurst  T.  Litchfield,  39  N.  Y.  377;  Smith  t. 
St.  Philip'fl  Church,  107  N.  Y.  CIO,  14 
X.  E.  825;  People  ex  rel.  Union  Ins.  Co.  v. 
Xash,  111  N.  Y.  310,  2  LJI.A.  180,  7 'Am. 
St.  Rep.  747,  18  N.  E.  630;  Smith  v.  Comp- 
ton,  20  Barb.  262;  Van  Beuren  v.  Wother- 
0poon,  32  App.  Dir.  421,  42  N.  Y.  Supp. 
404;  .Tohnaon  t.  Conger,  14  Abb.  Pr.  195; 
Dunnell  t.  Keteltas.  16  Abb.  Pr.  205. 

Ohio, — Conner  v.  Drake,  1  Ohio  St.  166. 

R.  I.— Grosvenor  v.  Flint,  20  K.  I.  21,  37 
Atl.  304;  Pepin  V.  Soeiete  St.  Jean  Bap- 
tiste,  23  R.  1.  81,  91  Am.  St.  Rep.  620, 
49  AtL  387. 

Va, — Smallwood  v.  Mercer,  1  Waah. 
(Va.)  290;  Baker  t.  Glaaa,  0  Munf.  212; 
Corbin  t.  Adama,  76  Va.  68;  Riaoa  t. 
Moon,  91  Va.  384,  22  S.  E.  166. 

W.  Va.— Kinney  v.  Baltimore  &  0.  Em- 
plores'  Relief  Abbo,  36  W.  Va.  S86,  16 
Lr.A.  142,  14  S.  E.  8. 

Wis.— Hopkins  v.  Gilman,  22  Wia.  476; 
Schneider  v.  Reed,  123  Wis.  488,  101  N.  W. 
«82. 

Ko  caae  haa  been  cited  by  counsel,  or  has 
fallen  within  the  acope  of  my  researches, 
■aid  Story,  J.,  in  Tob^  t.  Bristol  Countv, 
3  Stoiy,  800,  Fed.  Cas.  No.  14,065.  in 
which  an  agreement  to  refer  to  arbitration 
has  ever  be«i  specifically  enforced  in  equity. 

There  is  no  instance,  observed  the  lord 
chancellor,  in  Blundell  v.  Brettargh,  17 
Vea.  Jr.  241,  where  the  medium  of  arbitra- 
tion or  umpirage  resorted  to  for  settling 
the  terms  <h  a  contract  having  failed,  this 
court  haa  assumed  jurisdiction  to  deter- 
mine that  though  there  is  no  contract  at 
law,  there  is  a  contract  in  equity,  and  this 
court  will  specifically  execute  that  contract 
to  which  the  parties  never  assented. 

There  is  considerable  weight  as  evidence 
of  what  the  law  is,  remarked  Lord  Kldon, 
in  Street  v.  Rigby,  6  Vca.  Jr.  815.  in  the 
ciroamstanee  tiuit  no  instance  le  to  be 
found  of  a  decree  for  specific  perfonnance 
of  an  agreement  to  name  arbitrators;  or 
that  any  discussion  upon  it  has  taken  place 
In  experience  for  the  last  twenty-five  years. 

I  consider  it  to  be  quite  settled,  said  the 
4>hanceUor  in  Agar  v.  Macklew.  2  Sim. 
&  Stu.  418,  4  L.  J.  Ch.  16,  that  this  court 
will  not  entertain  a  bill  for  the  specific 
prrformancc  of  an  agreement  to  refer  to  ar- 
'bitration. 

When  a  contract  provides  for  an  arbi- 
-tration  or  appraisement  to  be  made  by  un- 
named disinterested  persons,  to  be  chosen 
in  the  future,  no  precedent  has  been  shown 
for  exercising  the  powers  of  chancery  to 
•compel  specific  performance.  Sibeker  t. 
Meeker.  16  Conn.  403. 

Although  courts  of  equity  will  decree  the 
cpeciflc  performance  of  reaflonahle  cove- 
nants where  substantial  damages  cannot  he 
■obtained  in  a  court  of  law,  yet  no  man.  T 
apprehend,  said  Lord  Eldon,  In  Tattersall 
-V.  Groote,  2  Bos.  &  P.  131,  14  Revised  Rep. 
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S,  ever  heard  of  a  suit  in  equi^  to  com- 
pel the  specific  performance  of  a  covenant 
to  refer  disputes  to  arbitration. 

This  case  was  limited  and  distinguished 
in  Belfield  v.  Bourne  [1894]  1  Ch.  521, 
63  L.  J.  Ch.  N.  S.  104,  69  L.  T.  N.  S.  786, 
8  Reports,  61,  42  Week.  Rep.  139.  after  a 
practical  means  of  compelling  specific  per- 
formance of  such  contracts  had  been  devised 
by  legislation  empowering  the  courts  to 
stay  proceedings  in  litigation  between  those 
who  had  agre^  to  arbitrate. 

The  court  of  chancery  will  never  inter- 
fere to  compel  the  specific  performance  of 
a  contract  unless  it  can  itself  if  need  be, 
execute  the  whole  contract  in  the  terms  to 
which  the  whole  parties  specifically  agreed. 
Gervais  v.  Edwards,  2  Drury  &  War.  80,  1 
Connor  4  L. '242,  4  Ir.  Eq.  Rep.  555,  6 
Eng.  Rul.  Cas.  648. 

A  court  of  chaneeiy  cannot  decree  the 
epecifia  perfonnance  ox  a  contract  in  which 
an  essential  feature  is  an  agreement  to  ar- 
bitrate. Ibid. 

Nor  of  one  which  is  virtually  an  agree- 
ment to  arbitrate  the  differences  of  the  par- 
ties. Kennedy  v.  Monarch  Mfg.  Co.  123 
Iowa,  344,  98  'N.  W.  796. 

A  court  of  equity  cannot  decree  the 
specific  performance  of  the  condition  of  a 
bond  to  perform  an  award  when  in  fact 
no  award  baa  been  or  can  be  made.  Small- 
wood  T.  Mercer,  1  Wash.  (Va.)  290. 

A  court  of  chancery  has  jurisdiction  and 
the  power  to  enforce  an  award  of  arbitra- 
tors appointed  by  the  parties,  but  it  is 
without  authority  to  compel  the  carrying 
out  of  mere  agreements  to  submit  matters 
in  controversy  to  arbitration.  Caldwell  v. 
Caldwell.  167  Ala.  119,  47  So.  268. 

A  contract  between  partners  where  by 
one  has  agreed  to  buy  out  the  other  and  the 
latter  has  covenanted  that  in  case  he  shall 
desire  to  retire  during  the  former's  life, 
to  give  notice  to  him  to  that  effect,  where- 
upon the  former  partner  should,  during 
the  ensuing  six  months,  have  an  option  to 
repurchase  the  premises,  good  will,  stock  in 
trade,  and  certain  outstandings  upon  a  valu- 
ation by  two  appraisers  respectively  chosen 
and  an*  umpire,  is  not  such  a  contract  as 
the  courts,  after  a  refusal  by  one  party  to 
proceed  with  the  appraisement,  and  on  a 
bill  of  equity,  filed  by  the  other,  can  specif- 
icallv  enforce.  Vickers  v.  Vickers,  L.  R. 
4  Eq.  529,  36  L.  J.  Ch.  K.  S.  946. 

The  specific  performance  of  an  agreement 
by  persons  interested  in  lands,  commission- 
ing named  individuals  to  appraise  the  value 
thereof,  will  not  be  derreed  by  a  court  of 
equity  from  lack  of  power  to  enforce  its 
mandate.    Pillow  v.  Pillow,  3  Humph.  644. 

The  specific  performance  of  an  agreement 
in  a  lease  to  refer  to  arbitrators  the  ques- 
tion of  what  amount  of  rent  shall  be  paid 
and  accepted  for  part  of  the  term  cannot 
be  decreed  by  a  court  of  equity.  Grosvenor 
V.  Flint,  20  R.  I.  21,  37  AtL  304. 

A  court  of  chancery  will  never  make  a 
decree  that  it  can  see  no  way  to  enforce. 
Darbey  v.  Whitaker,  4  Drew.  134,  6  W  eek. 
Rep.  772. 
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There  are  two  reasons  for  the  refusal 
of  courts  of  equity  to  decree  specific  per- 
formance of  agreements  to  arbitrate.  One 
is  because  the  parties  have  a  right  to  re- 
voke the  agreement,  and  the  other  is  that 
it  is  against  the  policy  of  the  courts  to 
make  deereea  whiui .  th^  cannot  enfortw. 
Greason  v.  Keteltas,  17  N.  Y.  491. 

It  would  be  idle  to  compel  one  to  enter 
into  an  arbitration  which  he  could  forth- 
with revoke.  Pepin  v,  Societe  St.  Jean 
Baptiste,  23  R.  I.  81,  91  Am.  St.  Rep.  620, 
49  Atl.  387. 

The  specific  performance  of  an  arbitra- 
tion agreement  cannot  be  compelled  in  the 
face  of  a  revocation  <me  m  the  parties 
to  it,  notwithstanding  it  had  expressly  been 
stipulated  to  be  irrevocable.  People  ex  rel. 
Union  Ins.  Co.  v.  Nash,  111  N.  Y.  310,  2 
L.R.A.  180,  7  Am.  St.  Rep.  747,  18  N.  E. 
S30. 

The  court,  in  Robinson  v.  Georges  Ins. 
Co.  17  Me.  131,  35  Am.  Dec.  239,  tliougbt  a 
provision  in  a  contract  requiring  the  sub- 
misBion  of  disputes  to  arbitratitm,  in  its 
best  form  might  be  somewhat  difficult  to 
execute,  because  of  the  ease  with  which  one 
party  might  object  to  arbitrators  named  by 
the  other  on  alleged  grounds  of  incompe- 
tence, pl'e^udice,  interest,  lack  of  firmness, 
patience,  intelligence,  or  int^ity,  etc. 

In  Gray  v.  Wilson,  4  Watts,  39,  the  court 
thought  it  possible  that  special  cases  might 
exist  where  ft  court  of  equity  would  deem 
it  expedient  to  hold  parties  to  a  tribunal 
constituted  by  themselves;  but  said,  gen- 
erally speaking,  stipulationa  to  this  effect 
were"  "of  no  avail  and  amount  only  to 
an  empty  name." 

The  argument  that  the  doctrine  that 
courts  of  equity  will  not  enforce  the  per- 
formance of  agreements  to  arbitrate  rested 
upon  no  solid  or  satisfactory  foundation 
was  met  and  replied  to  by  Story,  J.,  in 
Tobey  v.  Bristol  County,  3  Story,  800,  Fed. 
Cns.  No.  14,065,  as  follows:  If,  said  be, 
this  were  admitted  to  be  true,  I  do  not 
know  that  any  judge  would  now  deem  it 
correct  or  safe  to  depart  from  the  doctrine, 
as  he  must  content  himself  upon  this  as 
many  other  occasions  to  administer  the  es- 
tablished law  and  walk  in  the  footsteps 
of  liis  predecessors.  But,  in  truth,  he  con- 
tinued, I  do  not  see  bow  the  doctrine  could 
have  been  otherwise  settled.  .  .  .  Firsf 
...  a  court  of  equity  ought  not  to  com- 
pel a  party  to  submit  the  decision  of  his 
rights  to  a  tribunal  which  confessedly 
does  not  possess  full,  adequate,  and  com- 
plete means  within  itself  to  investigate  the 
merits  of  the  ease  and  to  administer  jus- 
tice. .  .  .  Arbitrators  at  common  law 
possess  no  authority  whatever  even  to  ad- 
minister an  oath  or  to  compel  the  attend- 
ance of  witnesses.  They  cannot  compel  the 
production  of  documents  and  papers  and 
books  of  account,  or  insist  upon  a  discovery 
of  facts  from  the  parties  under  oath.  They 
are  not  ordinarily  well  enough  acquainted 
with  the  principles  of  law  or  equity  to  ad- 
minister either  in  complicated  cases.  .  .  . 
In  the  second  place,  it  is  an  established 
47  L.R.A.(N.S.) 


principle  of  courts  of  equity  never  to  en- 
force the  specific  performance  of  any  agree- 
ment where  it  would  be  a  vain  and  imper- 
fect act,  or  where  a  specific  performance  is, 
from  the  very  nature  and  character  of  tiie 
agreement,  impracticable  or  inequitable  to 
be  enforced.  .  .  .  How,  he  asked,  can 
a  court  of  equity  compel  the  respective  par* 
ties  to  name  arbitrators  I  and,  a  fortiori, 
how  can  it  compel  tibe  parties  mutually  to 
select  arbitrators,  since  each  must  in  such 
a  case  agree  to  all  the  arbitrators  T  .  .  . 
If  an  arbitrator  is  named  by  one  party, 
how  is  the  court  to  ascertain,  if  the  other 
party  objects  to  him,  whether  he  is  right  or 
wrong  in  his  objection  t  .  .  .  u  one 
party  names  an  arbitrator  not  agreed  to  by 
the  other,  how  is  the  court  to  find  out  whtt 
are  his  reasons  for  refusing  1  If  one  party 
names  an  arbitrator  whom  the  other  deema 
incompetent,  how  is  the  court  to  decide  up- 
on the  question  of  his  competency  T 

b.  Sales  at  pricea  to  be  fixed  by  arbt- 
tratoTB, 

In  general  (there  are  a  few  decisions  to 
the  contrary),  it  is  held  that  an  agreement 
for  the  sale  and  purchase  of  property — it 
matters  not  whether  real  or  personal — at 
a  price  left  to  be  determined  by  third  per- 
sons, if  wholly  unperformed  and  while  the 
status  of  vendor  and  vendee  remains  un- 
changed, is  imperfect  and  incomplete  until 
the  price  has  been  fixed  in  Uie  manner  pro- 
vided; and,  if  either  party  to  It  should 
refuse  to  name  or  agree  to  appraisers  to 
fix  the  price,  or  if  the  persons  named  for 
that  purpose  should  fail  to  agree  upon  a 
price,  the  contract  would  lapse.  A  court 
of  equity  cannot  enforce  such  a  contract 
by  either  determining  the  price  to  be  paid 
or  appranting  commissioners  or  a  master 
in  chancery  to  do  so.    Collins  t.  Collins. 

26  Beav.  306,  28  L.  J.  Ch.  K.  8.  184.  5 
Jur.  N.  S.  30,  7  Week.  Rep.  115;  Darbey 
V.  Whitaker,  4  Drew  134,  5  Week.  Rep. 
772;  Morse  v.  Merest,  6  Madd.  Ch.  26.  22 
Revised  Rep.  226 ;  Wilks  v.  Davis,  3  Meriv. 
i)07;  Cooth  V.  Jackson,  6  Ves.  Jr.  34: 
Milnes  v.  Gerv,  14  Yes.  Jr.  400,  9  Revised 
Rep.  307,  6  Eng.  Rul.  Gas.  684;  Blundell 
V.  Brettargh,  17  Ves.  Jur.  232;  King  v. 
Howard,  27  Mo.  21 :  Biddle  v.  Ramsey,  6£ 
Mo.  153;  Hug  v.  Van  Burkles,  68  Mo.  202; 
St.  Louis  V.  St.  Louis  Gaslight  Co.  70  Mo. 
69;  Woodruff  v.  Woodruff,  44  N.  J.  Eq.  349, 
1  L.R.A.  380,  16  Atl.  4;  Smallwood  v. 
Mercer,  1  Wash.  (Va.)  290. 

An  agreement  whereby  the  interest  -of  one 
of  the  parties  in  certain  real  estate  should 
be  valued  hy  appraisers  selected  as  Arbitra- 
tors customarily  are  ciinnot  be  specifically 
enforced  where  <nie  of  the  parties  refuses 
to  select  an  ai^traiser.    King  v.  Howard, 

27  Mo.  21. 

Although  a  court  of  chancery  has  In  cer- 
tain circumstances  of  hardship  assumed  a 
power  of  fixing  the  price  which  should  be 
paid  where  property  has  been  sold  under 
a  written  agreement  that  the  price  was  to 
be  determined  hy  arbitration,  and  the  arbi- 
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trators  luiTe  failed  or  refused  to  act,  yet, 
it  is  said,  no  adjudication  has  been  made 
wliere  the  court  has  gone  to  the  length  of 
decreeing  relief  in  the  form  of  specific  per- 
formance. Griffith  V.  Frederick  Cotuity 
Bank,  6  Gill  k  J.  424. 

An  agreement  to  sell  land  in  which  the 
necessary  ingredients  of  the  vendor's  right 
to  sell  and  the  price  to  be  paid  are  left 
open  questions*  to  be  settled  by  an  arbitra- 
tion  which  never  takes  place  is  incapable 
of  specific  enforcement  by  a  court  of  equitv. 
Smallwood  v.  Mercer,  1  Wash.  (Va.)  290. 

A  court  of  equity  cannot  decree  specific 

Erformance  of  an  agreement  in  a  sale  of 
ad  by  which  a  bouse  and  lot  were  to  be 
taken  in  part  payment  at  a  valuation  to 
be  appraised  by  two  arbitrators,  to  be  des- 
ignated at  a  future  time  bj  the  vendor  and 
vendee.   Baker  T.  Glass,  6  Munf.  212. 

The  court  of  chancei^  has  no  power  to 
decree  the  specific  perK)rmance  of  a  con- 
tract of  sale  and  purchase  of  a  business, 
stock,  assets,  and  good  will  at  a  price  to 
be  fixed  by  arbitration,  unless  the  arbitra- 
tors have  actually  fixed  the  price.  Darbcy 
V.  Wbitaker,  4  Drew.  184,  S  Week.  Rep. 
772. 

Where  parties  to  the  sale  and  purchase 
under  a  decree  of  court  to  settle  an  estate 
of  a  brewery  and  its  appurtenances  and 
outfit  have  each  named  an  appraiser  or  ar- 
bitrator with  power  to  choose  an  umpire 
if  th^  disagree,  to  determine  the  purchase 
price  to  he  paid,  and  the  persons  chosen  are 
nnaUe  to  agree  upon  either  the  price  or 
an  umpire,  a  court  of  equity  has  no  power 
or  authority  to  intervene  and  name  an  um- 
pire. Collins  V.  Colling,  26  Beav.  306.  28 
t.  J.  Ch.  N.  S.  184,  6  Jur.  N.  S.  30,  7 
Week.  Rep.  115. 

Chancery  will  not  entertain  a  bill  pray- 
ing a  decree  specifically  to  perform  a  con- 
tract entered  into  for  the  purpose  of  pre- 
venting inundations  a  stream  separat- 
ing the  estates  of  the  contractors,  providing 
for  dianges  in  the  channel,  the  construc- 
tion of  a  dam,  and  exchanges  of  varying 
pieces  of  land  along  the  banks,  and  by  the 
terms  of  which  any  damages  resulting  from 
the  works  should  be  compensated  for  by 
a  transfer  of  land  equivalent  in  value,  to 
be  ascertained,  determined,  and  set  ofT  by 
arbitrators  mutually  chosen.  Gervais  v. 
Edwards,  8  Drury  ft  War.  80,  1  Connor  ft 
L.  242,  4  Ir.  Eq.  Rep.  656,  6  Eng.  Rul.  Cas. 
848. 

An  agreement  authorized  by  statute, 
whereby,  at  the  expiration  of  a  certain  pe- 
riod, a  municipal  corporation  has  the  right 
to  take  over,  own,  and  operate  the  works, 
boildiiigB,  franchises,  mains,  camps,  and 
entire  plant  of  a  gaslight  corporation  at  a 
valnation  and  price  to  be  fixed  and  deter- 
mined by  three  arbitrators  or  appraisers 
chosen  in  the  customary  manner,  and  pay- 
able to  the  gaslight  company,  is  an  agree- 
ment simply  to  purchase  property  at  fig- 
ures to  be  set  by  third  persons,  and  hence 
one  which  cannot  be  enforced  specifically 
when  the  gaslight  company  refuses  to 
unite  in  the  selection  of  the  arbitrators, 
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through  commissioners  judicially  appointed. 
St.  Louie  T.  St.  Louis  Gaslight  Co.  70  Mo. 
69. 

A  bill  in  equity  for  the  specific  perform- 
ance of  a  contract  whereby  one  party  cove- 
nants that  if  the  other  purchases  certain 
shares  of  stock  in  an  industrial  corporation 
from  a  third  person,  he  shall  be  employed 
by  the  corporation  at  a  stated  annual  sala- 
ry and  if  not  so  employed,  the  purchased 
stock  shall  he  taken  up  bv  the  first  party 
at  a  fair  price,  which,  if  the  parties  cannot 
agree,  shall  be  determined  by  arbitration, 
will  not  lie,  because,  if  the  contract  should 
be  deemed  not  void,  as  against  public  poli- 
cy, there  is  apparently  an  adequate  remedy 
at  taw  for  its  breach,  and  an  arbitration 
cannot  be  speeiflcally  decreed.  Noyes  v. 
Marsh.  123  Mass.  286. 

An  agreement  between  two  persons  who 
built  a  mill  at  their  joint  expense,  that  one 
of  them  should  convey  to  the  other  his  title 
and  interest  on  payment  of  the  sum  it  had 
cost  him,  to  be  ascertained  and  determined 
by  four  persons  named,  was  brought  before 
the  court  in  Norfleet  v.  Southall,  7  N.  C. 
(3  Murph.)  189,  by  a  bill  praying  a  decree 
for  specific  performance.  The  court  denied 
relief  on  the  ground  of  want  of  power  to 
force  the  arbitrators  to  act,  and  that  It 
could  not  proceed  to  act  instead  and  decree 
a  conveyance  for  the  sum  it  should  deter- 
mine was  the  cost  of  defendant's  share  in 
the  mill,  because  so  to  do  would  he  to  en- 
force a  contract  the  parties  had  not  made. 

To  tiie  general  rule  that  the  sj^ific  per- 
formance of  an  agreement  to  arbitrate  can- 
not be  enforced,  an  exception  arises  when* 
the  essence  of  the  contract  before  the  court 
does  not  consist  in  the  fixing  of  an  amount 
by  arbitrators,  but  in  the  fixing  of  a  valun 
merely  subsidiary  or  incidental  to  the  main 
agreement,  which  may  be  performed  and 
enforced  otherwise  than  by  arbitration. 
Black  V.  Rogers,  75  Mo.  441. 

If  the  sum  one  party  is  to  pay  for  eon-- 
veyance  of  land  before  he  is  entitled  to  have 
a  deed  under  a  contract  cannot  be  ascer- 
tained by  arbitration  in  the  mode  contem- 
plated by  the  parties,  and  this  state  of 
things  is  not  the  fault  of  him  who  demands 
the  conveyance,  the  result  is  that  such  sum 
must  be  paid  as  is  just  and  reasonable  in 
the  circumstances,  and  as  the  arbitrators 
ought  to  have  awarded.  Fhippen  v.  Stiek- 
ney,  3  Met.  384. 

When  as  an  incident  to  a  compromise 
and  settlement  of  a  dispute  over  a  houndary 
line  between  adjoining  landowners  a  strip 
is  to  be  taken  and  paid  for  by  one  to  the 
other  at  a  valuation  to  be  fixed  by  arbi- 
trators, and  one  party  declines  to  unite  in 
the  selection  of  tne  arbitrators,  a  court  of 
equity  will  intervene  and  determine  the  val- 
ue of  such  strip,  and  decree  its  pajrment. 
Black  V.  Rogers,  supra. 

Equity  will  decree  the  specific  perform- 
ance of  a  contract  for  the  sale  and  pur- 
chase at  a  fixed  and  stated'  price  of  an  es- 
tate  and  fixtures  notwithstanding  a  further 

frovision  in  it  by  which  the  vendor  is  to 
ranafer  and  the  vendee  to  take,  incident- 
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uUy,  certain  funiituru  at  a  valuation  to 
be 'ascertained  and  dpclarrd  by  appraisere 
mntuallr  chosen,  and  wlio  were  nerer  selec- 
ted. RichardBon  t.  Smith,  L.  R.  S  Ch. 
648,  10  Week.  Rep.  81,  39  L.  J.  Ch.  N.  8. 
877. 

Thia,  said  Lord  Chancellor  Hatherley,  is 
an  attempt  to  push  the  doctrine  of  Milnes 
V.  Gery,  14  Ves.  Jr.  400,  0  Revised  Rep. 
.107,  6  Eng.  RuL  Cas.  684,  wbich  certainly 
has  already  been  carried  quite  far  enough, 
to  an  extent  utterly  unwarrantable,  and 
which,  if  it  were  permitted,  would  induce 
vendors  desirous  of  escaping  from  their 
contracts  to  introduce  a  clause  for  the  val- 
uation of  gome  minor  part  of  the  subject- 
matter  of  the  contract  about  which  the 
parties  were  dealing,  framed  in  such  a  mode 
that  they  might  in  any  moment  escape 
from  the  performance  of  the  main  subjpot 
of  the  contract  simply  by  setting  up  an  act 
of  their  own  wrong  of  the  purchaser  and 
refusing  to  appoint  a  valuer  upon  these 
very  subordinate  matters  which  might  be 
included  in  their  agreement. 

e.  Appltcations  of  agreement  hreakera 
for  a^rvnatlve  relief. 

Althonrii  a  court  of  equity  never  decrees 
the  apecine  performance  of  contracts  to  sub- 
mit  controversies  to  arbitration,  and  recog- 
nizes the  general  right  of  any  party  to 
them  to  decline  to  perform  them,  and  to 
seek  his  redress  in  the  courts,  it  will,  as 
a  rule,  refuse  to  grant  afBrmative  relief 
to  a  litigant  who  has  wantonly  broken  his 
covenant  to  arbitrate.  Gheslyn  v.  Dalby, 
2  Tounge  ft  C.  Ezch.  170;  Harcourt  v. 
Ramsbottom,  1  Jac.  £  W.  505:  Pope  v. 
Duncannon,  9  Sim.  177,  2  Jur.  178. 

A  court  of  equity,  neither  fraud  nor  mis- 
conduct being  charged,  will  not  interfere 
to  prevent  an  arbitration  of  differences, 
under  the  rules  of  a  board  of  trade  and  ex- 
chancre  between  members  buying  and  selling 
grain,  when  they  have  expressly  contracted 
to  submit  to  such  arbitrations,  C.  H.  A1- 
hers  Commission  Co.  v.  Spencer,  20.1  Mo. 
105,  11  L.R.A.(N.S.)  1003,  103  S.  W.  523. 

TTie  beneficiary  of  a  railroad  mortgage 
executed  to  a  trustee  who  is  in  post^ession 
of  the  mortgaged  property  and  operating 
the  road  under  a  lease  from  the  mortgagor, 
after  instigating  a  foreclosure  suit  for  its 
sole  benefit,  cannot,  when  the  defendant 
in  turn  invokes  the  jurisdiction  of  the 
court  in  which  the  action  is  pending,  to 
determine  all  the  equities  between  the  par- 
ties,  be  heard  to  object  that  such  lease 
provides  for  an  arbitration  of  difTcrences 
between  the  parties,  and  restricts  the  de- 
fendant to  that  remedy  alone.  Chamber-' 
lain  V.  Connecticut  C.  R.  Co.  S4  Conn.  472, 
0  Atl.  244. 

An  assignment  or  assignments  by  an  in- 
ventor of  a  machine,  and  sundry  improve- 
ments thereon,  under  an  agreement  by  the 
assignee  to  pay  royalties  and  furnish  the 
meann  to  patent  the  new  devices,  and  to 
put  the  machine  and  its  improvements  up- 
t'^c  iitarket.  and  tnr  the  inventor  to  de- 
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vote  his  time  and  tileiits  to  perfecting  tlie 
machine,  with  prorisions  lookii^  to  reas- 
signment should  the  nssignee  fan  to  fulfil 
his  CQirageiiients.  and  then  providing  that 
any  diiference  that  may  arise  between  the 
parties  shall  be  submitted  to  three  arbi- 
trators, chosen  as  usual,  whose  findin;£< 
shall  be  accepted  as  final  and  conclusive 
of  any  disputes  submitted,  will  not  be  an- 
nulled, nor  will  a  reassignment  be  decreed 
by  a  court  of  equity  at  the  suit  of  the  in- 
ventor, especially  where  the  cCHnplaint  does 
not  show  a  refusal  or  a  waiver  on  tbe  part 
lit  defendant  to  arbitrate  difi'erences  as  the 
contract  provided.  Lasar  v.  Baidridge,  32 
Mo.  App.  362. 

The  real  decision  in  the  case  was  tliat 
the  suit  Bought  to  euforce  a  forfeiture  for 
the  breach  of  a  condition  subsequent, — an 
enterprise  to  which  equity  would  not  ex- 
tend aid,  and  the  opinion  respecting  the 
arbitration  was  little  more  than  a  dictum. 

In  Harcourt  v.  Ramsbottom,  1  Jac.  ft  \V. 
506,  Lord  Eldon  refused  an  injunction  to 
restrain  a  sale  of  estates  pursuant  to  an 
arbitrator's  award,  made  after  the  arbitra- 
tion liad  proceeded  and  then  been  forinallr 
revoked  by  deed  of  the  party  who  applteii 
for  the  injunction.  Although  it  waa  con- 
tended to  sustain  the  award  that  the  sub- 
mission had  been  made  a  rule  of  court,  and 
hence  was  irrevocable,  his  Lordship  ignored 
that  point  and  put  his  decisis  upon  tbe 
broad  ground  of  a  want  of  equity, — that 
the  applicant  did  not  come  into  court  witlj 
■'clean  hands,"  whether  he  had  or  had  not 
a  legal  right  to  revoke,  whether  his  re\'ocu- 
tion  was  or  vaa  not  effectual,  and  whether 
the  award  after  revocation  was  valid  or 
invalid. 

The  court  of  chance^  in  Pope  v.  Dun- 
cannon,  9  Sim.  177,  2  Jur.  178,  refused  to 
restrain  the  commissioners  of  woods  and 
forests  from  acting  upon  an  award  fixing 
the  price  of  a  wharf  on  the  Thames  which 
they  had  been  empowered  "by  statute  and 
had  agreed  with  the  complainant  to  pur- 
chase at  a  valuation  to  be  set  by  three  ref- 
erees or  any  two  of  them,  to  round  out  the 
site  for  the  new  Houses  of  Parliament,  and 
upon  the  possession  of  which  they  had  en- 
tered at  the  outset,  where  tlie  sole  ground 
of  the  application  to  enjoin  was  that  the 
complainant  had  revoked  the  authority  of 
the  arbitrators  before  they  made  an  award, 
the  vice  chancellor  being  of  the  opinion 
that  while  the  right  to  revoke  was  unques- 
tionable, a  court  of  equity  would  not  inter- 
fere unless  just  and  reasonable  ground  for 
revoking  was  shown. 

A  clause  in  a  raihvay  lease  by  a  city  in 
which  the  municipality  covenanted  inter 
alia  to  expend  a  certain  sum  of  money  in 
the  purchase  of  terminal  facilities,  whrre- 
by  Iwth  parties  agreed  that  all  questions 
of  difference  between  them  relating  to  th** 
construction  of  the  contract,  or  otlierwiRP 
referring  to  their  rights,  shall,  on  cither's 
written  demand,  be  submitted  to  arbitra- 
tion, is  valid,  so  far  at  least,  that  a  court 
of  equity  will  not  interfere  to  enjoin  an  ar- 
bitration demanded  pursuant  to  its  require- 
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mmia,  (Sneinuti  t.  Cineinnati  Southern 
B.  Co.  e  Ohio  C.  C.  247,  3  Ohio  C.  D.  438, 
iffinned  in  62  Ohio  St.  037,  44  N.  E.  1132. 

A  clause  in  a  coal-mining  lease  providing 
ioT  the  submisaico  to  arbitrators,  to  he 
mutually  cliosen,  of  any  dispute  wliivli  may 
arise  Ijetween  the  parties,  growing  out  of 
the  lease,  with  which  the  lessees  liave  of- 
ferrtd  to  eoioply  and  the  lessors  have  re- 
fused to  eonKimi,  affords  the  former  no 
ground  of  support  for  a  suit  in  equity  to 

firevHit  or  set  aside  a  forfeiture  of  tlie  lease 
or  the  asserted  nonpayment  of  rents  or 
royalties  reserved  in  it  until  an  arbitra- 
ticm  shall  have  been  had.  Acme  Coal  Co. 
V.  Stroud,  6  Lack.  Leg.  News,  169. 

Tbe  rule  denying  affirmative  relief  in 
eqnitj  to  a  snitOT  who  may  have  'violated 
his  agreement  to  arbitrate  hts  dispute  with 
his  adversary  is  not  a  hard  and  fast  one. 
It  has  been  decided  that  notwithetanding 
a  litigant  had  consented  to  refer  a  cause  to 
arbitration  by  rule  of  court,  and  made  the 
usual  stipulation  to  bring  no  action  or  suit 
at  law  or  in  equity,  he  might,  in  a  proper 
case,  have  the  aid  of  a  discovery  in  equity 
if,  without  tbe  evidoice  sought,  it  would 
not  be  safe  for  hira  to  proceed  to  trial. 
Orimstone  v.  Bell,  4  Taunt  254. 

Nor  does  the  rule  deprive  a  court  of 
equity  of  its  jurisdietion  to  entertain  a  bill 
by  such  a  litigant,  if  it  chooses  to  bear  his 
cause. 

To  a  bill  of  discovery  of  frauds  in  the 
breach  of  covenants  in  articles  of  copai*tner- 
ship,  filed  in  chancery  in  aid  of  an  acti<m 
at  taw  on  covenant,  a  plea  by  the  defendant 
that  the  articles  stipulated  for  a  reference 
to  arbitrators  of  all  disputrs  between  the 
partners  was  held  bad  in  Mitchell  v.  Har- 
ris, 2  Ves.  Jr.  129,  4  Bro.  Ch.  311,  because 
tbe  eomplainant  was  entitled  to  the  dis- 
covery whetber  or  not  he  could  maintain 
his  action  or  be  forced  to  arbitrate.  In  the 
cases  at  law,  said  IxoA  Chancellor  Lough- 
bonmgh,  in  thus  ruling;  scarce  a  single  die- 
turn  or  even  a  hint  oecurs  where  an  agree^ 
nent  of  this  nature  has  been  set  up  as  a 
bu*  to  the  action. 

nioagh  a  litigant  may  be  answerable  in 
a  court  of  law  for  applying  to  chancery 
for  relief  from  an  award  made  upon  a  rule 
of  court,  yet  equity  has  jurisdiction  In  its 
discretion  to  entertain  the  bill,  and  there- 
fore a  bill  in  such  a  case  is  not  demurrable. 
Barton  t.  Petrie^  cited  in  Lonsdale  t.  Lit- 
tledale,  8  Ves.  Jr.  4BS. 


d.  When  equttjf  intenwfie*. 


to 


Tbe  general  rule  that  an  sgreement 
submit  a  controversy  to  arbitration  cannot 
be  specifically  enforced  in  equity  does  not 
prevent  the  enforcement  of  a  contract  con- 
taininff  a  atipnlation  for  the  arbitration 
of  minor  questions  of  detail  auxiliary  to 
the  principal  subject-matter,  and  which  has 
been  partly  performed  so  as  to  beneiit  one 
party,  and  to  subject  the  other  to  expense. 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  *  P.  R. 
Co.  2  C.  C.  A.  174,  10  U.  S.  App.  08,  61 
FH.  309. 
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Although  a  court  of  equity  will  never  de- 
cree the  specific  performance  of  an  agree- 
ment to  arbitrate,  it  will,  in  cases  unnum- 
bered, grant  equitable  relief  to  a  party 
sustaining  injury  by  its  breach. 

It  will,  in  a  proper  case,  retain  juris- 
diction of  a  suit  brought  to  obtain  such  a 
decree,  in  order  to  grant  such  relief  as 
may  be  appropriate  in  the  circumstances 
to  the  injured  party.  Hopkins  T.  Gilman, 
22  Wis.  476. 

And  when  a  contract  containing  a  provi- 
sion for  an  incidental  arbitration  has  been 
partly  performed,  and  is  no  longer  execu- 
tory, and  the  arbitration  cannot,  for  some 
reason  not  to  be  obviated,  be  carried  out, 
the  courts  take  jurisdiction  and  give  tbe  re- 
lief contemplated  by  an  award.  Cogswell 
V.  Cogswell.  70  Wash.  178.  126  Pae.  431. 

If  any  term  not  of  the  essence  of  a  con- 
tract that  is  in  all  other  respects  complete 
is  left  to  others  than  the  parties  to  deter- 
mine, and  they  neglect  or  refuse  to  act,  the 
court  will  take  jurisdiction  and  decree  ap- 
propriate relief  to  enforce  the  contract. 
Dunnell  v.  Keteltas,  16  Abb.  Pr.  205. 

In  Biddle  v.  Ramsey,  52  Mo.  ISS,  Sher- 
wood, J.,  writing  for  the  court,  said:  The 
only  question  in  this  case  necessary  for 
solution  is  not  .  .  .  whether  an  agree- 
ment  to  arbitrate  can  be  the  subject  of  a 
decree  for  specific  performance,  nor  whetlier, 
.  .  .  the  court  can  substitute  itself  in 
place  of  the  arbitrators,  because  the  author- 
ities to  the  contrary  are  unbroken  in  their 
uniformity  on  both  these  points;  but  whetb. 
er  the  plaintiff,  on  the  ucts  stated,  is  ab- 
solutely remediless  in  this  action. 

A  court  of  chancery  is  very  cautious  in 
granting  relief  in  cases  of  agreements  to 
sell  property  at  a  valuation  to  he  fixed  by 
a  third  person's  appraisement,  even  after 
such  person  ha^  made  his  appraisal;  but 
it  has  enforced  such  contracts  in  many  in- 
stances.  Meeker  v.  Meeker,  16  Conn.  408. 

Although  a  court  of  etiuity  cannot  com- 
pel a  vendor  of  land  who  contracted  to  sell 
it  at  a  price  fixed  by  an  apprsisal  of  its 
value  by  three  persons  named  in  the  con- 
tract of  sale,  to  sell  it  at  a  price  fixed  in 
any  other  manner,  yet  by  its  decree  it  may 
restrain  such  vendor  from  preventing  the 
persons  named  as  appraisers  from  valuing 
the  property,  and  it  may  also  compel  him 
to  afford  the  appraisers  access  to  toe  land 
for  the  purpose  of  making  their  valuation. 
Morse  v.  Merest,  6  Madd.  Ob.  26,  22  Re- 
vised Rep.  226. 

While  a  court  of  equity  will  not  specific- 
ally enforce  a  contract  for  arbitration  by 
compelling  the  appointment  of  arbitrators, 
or  by  compelling  the  arbitrators  to  act  when 
appointed,  still,  when  the  rights  of  parties 
flepend  upon  an  appraisal  of  property,  and 
the  method  of  appraising  it  provided  in  tiie 
contract  has  failed  through  no  fault  of  the 
party  seeking  relief,  the  courts,  both  of 
iK]uity  and  of  law,  will  take  jurisdiction, 
liear  evidence,  and  make  an  appraisement 
to  prevent  a  failure  of  justice.  Tobey 
Furniture  Co.  v.  Rowe,  18  111.  App.  293. 
Where  an  executory  contract  has  been 
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partly  performed,  and  the  parties  cannot 
M  restored  to  their  previous  status,  and 
it  contains  a  provision  for  an  arbitration 
to  fix  a  price,  value,  or  amount  of  damagt's 
Nubsidiary  to  the  main  contract,  which,  for 
one  or  another  or  more  reasons,  cannot  be 
carried  mit,  the  0001*1  vill  take  upon  itself 
the  duty  of  deciding  the  matter  which  was 
to  have  been  snlnnitted  to  the  arbitrators. 
Cooke  T.  Miller,  26  R.  I.  98,  54  Atl.  927,  1 
Ann.  Caa.  30. 

A  court  of  equity  will  take  jurisdiction 
and  enforce  a  contract  to  convey  an  in- 
terest in  real  estate  although  the  parties 
agreed  that  the  conaideratidn  should  be  de- 
termined by  arbitrators,  since  the  contract 
of  the  parties  can  be  carried  into  execu- 
tion by  ascertaining  the  price  payable  in 
another  way.  Conner  t.  Drake,  1  Ohio  St. 
160. 

A  covenant  in  a  contract  of  two  persons 
to  exchange  possession  and  ownership  of 
their  respective  lots  of  land  for  the  pay- 
ment by  the  owner  of  the  less  valuable 
piece  to  the  other  party  of  the  difference 
tn  value  between  the  two  Iracts,  as  ascer- 
tained by  mutually  chosen  arbitrators, 
after  measuring  the  areas  and  appraising 
the  values  of  both  parcels,  and  awarding 
the  sum  to  be  paid,  although  valid  and 
irrevocable  by  either  party  without  the 
other's  consent,  is  nevertheless  invalidated 
nnd  revoked  by  operation  of  law  when  the 
award  has  been  annulled  by  a  court  of 
chancery  because  founded  on  illegal  evi- 
denoe  uid  tainted  by  the  bias  and  prejudice 
of  the  arbitratora,  so  that  thereafter  a 
court  of  equitv  has  jurisdiction  to  decree 
confirmation  of  the  exchange,  determine  the 
(lifTerence  in  worth  of  the  respective  lands, 
and  render  a  money  judgment.  Parsons  v. 
Ambos,  121  Ga.  98,  48  S.  E.  696. 

An  agreement  settling  a  disputed  title 
to  land,  by  the  terms  of  which  title  was 
vested  in  one  party,  and  a  part  of  the  land 
was  by  him  eonveyed  to  the  other,  with 
an  option  to  the  latter  to  purchase  some 
of  the  rest  at  its  market  value,  to  be  de- 
termined by  arbitrators  is  not  a  mere  exec- 
utory a.i;reemrnt  to  submit  to  arbitration 
which  either  party  is  at  liberty  to  rescind, 
and  which  the  courts  will  not  specifically 
enforce,  but  a  partly  executed  contract 
from  which  nntber  may  withdraw,  with 
an  incidental  compact  to  nx  a  price  through 
arbitration,  and  when  the  arbitration  fails, 
the  courts  will  take  jurisdiction,  hear  ev- 
idence, and  fix  the  price  to  be  paid.  Cogs- 
well T.  Cogswell,  70  Wash.  178,  326  Fae. 
431. 

A  mortgage  given  to  secure  a  present 
loan  of  money  and  also  a  past  indebtedness 
of  the  m<nigagor  to  the  mortgagee,  the  lat- 
ter to  be  ascertained,  computed,  and  fixed 
l»y  the  award  of  an  arbitrator  named  to 
take  and  state  the  account,  will  he  enforced 
in  the  court  of  chancery,  and  where  the 
mortf;agor  has  refused  to  join  in  the  arbi- 
tration or  to  agree  upon  a  new  arbitrator 
in  case  of  the  death  or  refusal  to  act  of  the 
chosen  one,  will  proceed  to  take  and  state 
the  account  and  determine  the  amount  d 
47  L.R.A.(N.S.) 
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the  indebtedness  through  a  master  in  oban- 

ccry.   Cheslyn  v.  Dalby,  2  Young  ft  C.  Exch. 

170. 

Where  an  agreement  of  the  stockholders 
of  a  private  corporation  provided,  in  the 
event  of  the  death  of  the  holder  of  the 
larger  number  of  shares,  the  aurvivora 
shall  have  tor  a  stated  time  an  opti<m  to 
buy  such  shares  from  his  estate  at  par, 
plus  a  proportionate  part  of  the  surplus, 
and  contains  a  clause  for  submitting  to 
arbitration  any  controversy  or  difference 
of  opinion  that  mi^ht  afterwards  arise  be- 
tween the  signatories  or  their  representa- 
tives, concluding  with  a  statement  that 
neither  ride  ahould  be  entitled  to  maintain 
an  action  at  law  or  suit  in  equity  until 
the  matter  in  dispute  should  have  been 
first  referred  to  and  been  decided  by  the 
arbitrators,  and  then  only  upon  their 
award,  explicitly  declaring  such  arbitra- 
tion and  award  a  condition  precedent  to 
the  right  to  maintain  any  action  or  suit, 
the  provisions  respecting  arbitration  and 
award  constitute  no  bar  to  the  prosecution 
of  a  suit  by  surviving  stockholders  against 
the  representatives  of  the  deceased  stock- 
holder, to  compel  a  speeiflo  performance  of 
the  contract  for  the  sale  and  transfer  of  the 
stock  after  they  had  tendered  the  supposed 
price,  and  offered  to  arbitrate  any  differ- 
ence of  opinion  concerning  the  amount  pay- 
able. Jones  V.  Brown,  171  Mass.  318,  60 
K.  E.  648. 

When  the  parties  to  a  litigatiMi  which 
has  proceeded  to  a  judgment  agree  to  sub- 
mit to  arbitration  the  amount  justly  due 
the  judgment  creditor,  and,  by  necessary 
implication,  or  explicitly  stipulate,  that  the 
judgment  shall  remain  in  abeyance,  await- 
ing the  decision  of  the  arbitrators,  and 
be  discharged  upon  the  payment  of  the 
award  made  by  them,  a  court  of  equity 
has  and  will  exercise  jurisdictim  to  pre- 
vent the  inequitable  enforcement  of  the 
judgment  pending  the  arbitration,  or  after 
on  award  to  any  extent  beyond  the  sum 
awarded.  Jones  v.  Thomas,  120  Wis.  274, 
97  N.  W.  960. 

A  court  of  equity  will,  by  an  appropri- 
ate remedy,  decree  to  either  party  to  a 
lease  the  benefita  of  a  clause  providing  for 
an  arbitration  to  fix  the  value  of  prt^rty, 
although  it  cannot  decree  specifle  perform- 
ance of  the  agreement  to  arbitrate^  Smith 
V.  St.  Philip's  Church,  107  N.  Y.  810,  14 
N.  E.  826;  Van  Beuren  v.  Wotherspoon,  12 
App.  Div.  421,  42  N.  Y.  Supp.  404. 

A  court  of  equity  has  jurisdiction  to  do 
either  directly  or  by  a  master  in  chancery 
what  appraisers  or  arbitrators  could  have 
done  under  a  clause  in  a  lease  providing 
for  a  Hubmisston  to  determine  the  amount 
of  rent  payable  for  the  latter  part  of  a  term 
of  years,  when  it  is  shown  that  the  arbi- 
tration has  in  fact  /failed.  Grosvenor  v. 
Flint,  20  R.  I.  21,  S7  Atl.  304. 

A  provision  in  a  lease  of  land  for  a  Ion? 
term  of  years  by  which,  after  the  expira- 
tion of  a  limited  term,  the  value  of  the 
premises  is  to  be  appraised  by  arbitrators 
and  further  rent  fixed  aft  a  pereoitage  of 
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the  determined  value,  although  valid  and 
binding,  does  not  operate  to  prevent  a  court 
4rf  eoBi^  from  entertaining  juriediction  of 
a  bill  the  landlord  to  determine  the 
value  of  the  prcmiMi  and  to  fix  the  rent 
payable,  and  to  decree  the  appropriate  re- 
lief, where  the  proceedinga  for  arbitrament 
have  failed  without  fault  of  the  complain- 
ant, and  after  every  effort  on  his  part  to 
bring  them  to  a  succeeeful  iuue.  Tobey 
Furniture  Co.  v.  Rowe,  18  111.  Ai^.  293. 

If  a  lease  of  land  for  a  term  of  years 
rontaina  clauses  providing  for  a  renewid  of 
the  term,  or>  in  the  alternative,  for  the  pay- 
raent  at  tile  end  ci  the  term*  by  the  lessor, 
of  the  value  of  a  building  to  be  erected  by 
the  lessees  at  an  appraised  value,  fixed 
and  determined,  if  not  agreed  upon,  by  ar- 
bitrators, upon  a  failure  of  the  contem- 
plated arbitration  and  appraisement  after 
every  proper  and  reasonable  effort  has  been 
made  to  bring  it  about,  equity  will,  at  the 
instance  ot  the  lesscce,  take  jurisdiction 
to  determine  the  Talne  of  the  building  and 
to  decree  appropriate  relief,  according  to 
the  spirit  of  the  contract.  Coles  v.  PecK,  06 
Ind.  333,  46  Am.  Rep.  161. 

A  court  of  equity  has  no  power  to  decree 
the  specific  performance  of  an  agreement  in 
a  lease  whereby,  on  the  surrender  of  the 
demised  premises,  arbitrators  or  assessors 
are  to  be  duwoi  by  the  parties  to  determine 
the  valne  of  the  improvements  made  during 
the  term  by  the  lessee,  and  for  which  the 
lessor  covenanted  to  pay,  or,  in  case  the 
lease  is  renewed,  to  tlx  a  reasonable  and 
proper  rent  for  the  renewed  term,  if  either 
party  has  refused  to  name  an  appraiser; 
but  the  court  in  such  a  case  will  take  juris- 
diction to  decree  an  accounting  as  to  the 
improTements  and  their  value,  and  the  sum 
to  he  paid  on  their  account,  and  grant  the 
proper  relief.  Biddle  t.  Ramsey.  52  Mo. 
153;  Mug  V.  Van  Burkleo,  58  Mo.  202. 

An  agreement  in  a  lease  for  a  term  of 
years  that  it  shall  be  renewable  at  the  end 
of  the  term  demised  for  a  further  term  of 
the  same  length,  provided  the  lessee  gives 
vrittcD  notice  a  stated  time  before  the  end 
of  the  flrat  term,  of  his  wish  to  renew,  upon 
the  same  ternu,  eovenants,  uid  etmditions, 
ocept  that  the  rental  shall  be  a  certain 
per  centum  ot  the  value  <it  the  premises, 
as  estimated  by  disinterested  local  free- 
holders appointed  after  the  usual  manner 
in  which  arbitrators  are  chosen, — is  valid 
and  binding;  and  although  the  arbitration 
feature  of  it  cannot  be  specifically  enforced 
where  the  lessor  refuses  to  act,  yet»  as 
all  tiie  substantial  terms  of  the  contract 
to  renew  were  agreed  npra,  equiW  will 
afford  tiie  leasee  suefa  remetiee  as  tne  na- 
ture d  the  case  calls  for,  and  not  permit 
the  leaaor  to  take  advantage  of  his  own 
wrofkg  to  gain  and  hold  property  which  the 
lessee  has  put  upon  the  premises  upon  the 
faith  that  the  contract  to  renew  would  he 
performed.  Strohmaier  t.  Zeppenfeld,  3 
Ho.  App.  420.  Bales  v.  Gilbert,  84  Mo. 
App.  87S,  is  to  the  same  effect. 

Eqnitjr  will  take  jurisdiction  and  decree 
jnrt  eonpenBAtion  to  a  leasee  who  contraet- 
47  L!sjf.(NjB.) 


ed  in  a  lease  for  years  to  erect  on  the  de- 
mised premises  a  water  power  factory 
and  equip  it  with  machinerr  to  stand 
pledged  as  security  for  rent,  where  the  les- 
SOT  in  turn  covenanted  to  make  due  com- 
pensation at  the  expiration  of  the  lease 
for  the  improvements  and  equipment  at  a 
valuation  to  he  fixed  by  mutually  chosen 
appraisers,  and  then  refused  to  join  in 
a  submissioB.  Copper  v.  Wells,  1  K.  J. 
Eq.  10. 

A  court  of  equity  has  power  and  juris- 
diction to  ascertain  the  value  of  buildings 
erected  by  a  tenant  for  years,  and  to  di- 
rect the  payment  for  them  out  of  the  land- 
owner's estate,  where  the  lease  provided 
Cor  such  payment  at  the  end  of  the  term, 
according  to  a  value  to  be  appraised  by 
arbitrators  mutually  chosen,  and  the  land- 
owner had  refused  to  unite  in  selecting 
the  arbitrators.  Robinion  t.  Kettletas^  4 
Edw.  Ch.  67. 

A  provision  in  a  lease  for  twen^-one 
years  that,  at  the  expiration  of  the  term, 
the  value  of  the  building  erected  upon  the 
demised  premises  pursuant  to  a  covenant 
of  the  lessee  should  be  ascertained  by  ap- 
praisers selected  as  usually  arbitrators  are, 
and  if  the  lessor  did  not,  within  a  stated  . 
time,  pay  the  lessee  the  award,  the  lease 
should  stand  renewed  for  another  term 
of  the  same  length  at  such  a  rental  as 
should  be  either  agreed  upon  or  fixed  by 
arbitrators  chosen  in  the  same  way,  al- 
though not  specifically  enforceable  by  a 
court  of  equity,  does  not  devest  the  courts 
of  jurisdiction  to  grant  appropriate  relief 
in  a  litigation  between  the  parties.  Grea- 
aon  V.  Keteltas,  17  it.  Y.  491. 

Where  a  lease  of  lands  for  years  provides 
that  on  the  expiration  of  the  term  it  shall 
he  renewed  at  a  rental  agreed  upon,  or, 
if  not  fixed  by  arbitration,  if  an  arbitra- 
tion fails  1^  tiie  refusal  of  the  arbitrators 
to  act,  a  court  of  equity  will  intervene 
and  decree  appropriate  relief.  Van  Beuren 
V.  Wotherspoon,  12  App.  Dir.  421,  42  N. 
Y.  Supp.  404. 

When  a  lease  for  years  provides  that  at 
the  expiration  of  the  term  the  lessor  shall 
cither  renew  it  upon  certain  stated  terms, 
or  pay  for  any  ouildings  erected  during 
the  term  by  the  lessee,  conformably  to  pro- 
visions in  the  lease,  on  the  demised  prem- 
ises,  at  a  valuation  to  be  fixed  and  de- 
termined by  arbitrators,  if  not  agreed 
upon,  and  an  arbitration  fails,  the  courts 
will  take  jurisdiction  and  determine  the 
value  and  adjudge  the  sum  payable  for 
the  buildings,  although  they  cannot  com- 
pel the  carrying  out  of  the  arbltnttion 
agreement.  Reformed  Protestant  Dutch 
Church  T.  PtiTkhurst,  4  Bosw.  481. 

A  court  of  equity  can  compel  a  land- 
lord specifically  to  perform  an  Absolute 
covenant  to  renew  a  lease,  and,  although 
in  such  covenant  the  rent  is  to  be  fixed 
by  an  arbitration,  and  the  landlord  cannot 
be  compelled  to  submit  to  an  arbitration, 
yet,  if  be  refuses  to  arbitrate,  the  court 
will  take  jurisdiction  and  determine  what 
is  a  fair,  reasonable,  and  just  nnt  for 
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the  renewed  term.  Johnson  v.  Conger,  14 
Abb.  Pr.  195. 

Under  a  lease  providing  for  the  payment 
the  lessor  when  the  term  shall  nave  ex- 
pired, for  the  buildings  on  the  demised 
preiitisee,  built  hy  the  lessee,  at  a  price 
to  be  fixed  by  three  arbitrators  or  apprais- 
ers, chosen  in  the  usual  manner,  and  where 
the  lessor  resumed  posseBsion  at  the  end 
of  the  lease,  a  court  of  equiW,  where  the 
preseribed.  method  has  failed,  will  take 
jurisdiction  of  a  bill  by  the  lessee,  and  de- 
termine itself  the  value,  and  decree  pay- 
ment by  the  lessor  for  such  buildings. 
Cooke  T.  Miller,  25  R.  I.  92,  54  Atl.  927, 
1  Ann.  Cas.  30. 

A  provision  in  a  mining  lease  that  any 
dispute,  doubt,  or  question  arising  between 
the  lessor  and  lessees,  either  on  the  con- 
struction of  the  instrument  or  respecting 
any  matter  or  thing  arising  out  of  or  con- 
nected with  the  demise  or  any  of  the  cove- 
nants, conditions,  stipulations,  or  provi- 
sions contained  in  the  indenture,  should  be 
referred  to  two  indifferent  arbitrators,  one 
named  by  each  disputant,  and  tlie  submis- 
sion to  be  made  *  rule  of  the  court  of 
Queen's  bench,  coupled  with  a  prohibition 
against  the  bringm^f  or  maintaining  of 
any  suit  at  law  or  in  equity,  save  where 
a  refusal  to  arbitrate  had  occurred,  affords 
the  lessees  no  defense  to  a  bill  by  the  lessor 
for  an  injunction  against  acting  contrary 
to  the  covenants  in  the  lease.  Mexborougn 
T.  Bower,  7  Beav.  127,  2  Mor.  Min.  Rep. 
92,  affirmed  in  2  L.  T.  206. 

The  specific  performance  of  an  agreement 
to  grant  a  lease,  where  the  agreement  was 
complete,  was  decreed  in  equity  in  Gourlay 
Somerset,  19  Vee.  Jr.  429,  13  Revised 
Rep.  234,  notwithstanding  a  clause  in  it 
that  the  lease  should  contain  all  such  usu- 
al and  proper  ctmditiona,  reservations,  and 
agreements  as  a  certain  tliird  person  should 

J'udge  reasonable  and  proper,  or,  if  he  was 
ead,  some  other  competent  person,  to  be 
mutually  agreed  upon,  should  so  judge,  up- 
on the  ground  that  the  reference  clause 
was  incidental  and  collateral  to  the  main 
contract,  and  a  court  of  equity  was  the 
final  arbiter  of  the  propriety  of  the  con- 
ditions, reservations,  etc.,  whether  the  Ttt- 
eree  did  or  did  not  act. 

A  provisim  in  a  contract  for  the  sale 
of  timber'  lands  for  an  apprsisal  and  esti- 
mate of  the  quantity  of  merchantable  pine 
timber  growing  thereon  as  a  basis  for  fix- 
ing the  purchase  price  does  not  oust  a 
court  of  equity  of  its  jurisdiction  in  a  suit 
to  cancel  the  sale  and  restrain  an  action  at 
law  for  the  price  on  the  ground  of  fraud. 
Noble  v.  Grandin,  12S  Mich.  383.  84  N. 
W.  465. 

An  action  to  enjoin  interference  with  the 
use  and  operation  of  a  railroad,  grounded 
on  a  contract  between  two  corporations, 
granting  ft  perpetual  license  during  the  cor- 
porftte  existence,  is  maintainable  in  a  court 
of  equity  notwithstanding  a  provision  in 
the  contract  for  submitting  disputes  be- 
tween the  two  corporations  to  arbitration. 
Dayton  &  U.  R.  Co.  t.  Pittsburgh,  C.  C. 
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k  St.  L.  R.  Co.  fl  Ohio  C.  C.  N.  8.  537,  25 
Ohio  C.  C.  705,  affirmed  in  67  Ohio  St.  523, 
67  N.  E.  1100. 

An  operating  agreement  or  lease  be- 
tween two  railroad  corporations,  containing 
stipulations  for  the  arbitratim  of  differ- 
ences between  the  parties,  even  if  nlid  and 
binding  upon  the  signatories,  as  conditions 
precedent  to  an  action  b^  either,  does  not 
bar  the  stockholders  of  either  from  sedting 
relief  against  one  or  both  In  a  suit  in  equi- 
ty. March  Eastern  R.  Co.  40  N.  H.  648, 
77  Am.  Dec.  732. 

In  Joseph  Crosfield  ft  Sons  v.  Manchester 
Ship  Canal  Co.  [1904]  2  Ch.  123,  73  L.  J. 
Ch.  N.  S.  346,  62  Week.  Rep.  63S,  90  L.  T. 
N.  S.  557,  20  Times  L.  R.  371,  there  was 
involved  the  binding  force  of  a  general  pro- 
vision in  the  private  act  or^nizing  the 
canal  company  for  an  arbitration  of  differ- 
ences between  the  company  and  a  maaici- 
pal  corporation  on  its  route,  acting  for 
traders  and  manufacturers  and  the  genera.1 
public  in  the  vicinity,  entitled  to  use  the 
canal  for  transportation  and  trafGc  The 
canal  company  having  failed  to  complete 
its  works  by  the  date  set  for  <mening,  en- 
tered into  agreements  for  extensions,  giving 
free  tolls  to  the  traders  and  manufactur- 
ers; but  again  failing  to  finish  in  the  ex- 
tended time,  made  new  compacts  with  the 
municipality,  and  afterwards,  before  the 
final  completion  of  the  works,  assumed  to 
charge  tolls  to  patrons.  The  plaintiffs, 
suing  in  behalf  of  themselves  and  others 
simimlT  situated,  and  Joining  the  munici- 
pality, oroiwbt  suit  in  chancery,  praying 
equitobls  relief.  Upon  the  coming  on  of 
the  case  for  trial,  the  company  mnde  the 
preliminary  objection,  which  it  had  not 
raised  in  pleading,  that  the  jurisdiction  of 
the  court  had  been  ousted  b^  the  arbitra- 
tion clause  of  the  act  organiKing  it;  but, 
after  little  or  no  argumwt  on  the  point, 
the  objection  was  overruled  and  the  trial 
proceeded  to  a  judgment  for  the  plaintiA. 
This  the  court  of  appeal,  by  the  concur- 
rence of  Vaughan-Williama  and  Sterling, 
L.  J.  J.,  reversed  on  the  ground  that  the 
arbitration  clause  was  a  bar;  but  Cozens- 
Hardy,  L.  J.,  dissented,  in  an  opinion  to 
the  effect  that  while  this  was  so  as  to  the 
municipality,  it  did  not  affect  the  traders 
and  manufacturers  who  included  and  were 
represented  by  the  plaintiffs.  This  dismnt- 
ing  opinion  was  adopted  on  further  appeal 
when  the  decision  of  the  majority  waa  re- 
versed, in  [19051  A.  C.  421,  74  L.  J.  Ch. 
N.  S.  637,  69  J.  P.  441,  93  L.  T.  N.  B.  141, 
21  Times  L.  R.  689,  64  Week.  Rep.  172. 

A  clause  in  a  contract  of  sale  of  a  busi- 
ness, good  will,  and  stock  of  merchandise, 
for  the  arbitration  of  any  differences  whieh 
may  arise  between  buyer  and  seller,  does 
not  oust  a  court  of  equity  of  its  jurisdic- 
tion to  grant  an  injunction  against  a  breach 
of  the  seller's  covenant  not  to  en^ge  in  the 
same  business  in  the  same  city.  Richard- 
son T.  Emmert,  44  Kan.  262,  24  Pae.  478. 

A  clause  in  a  contract  by  which  one  par- 
ty covenanted  to  transfer  to  the  other  such 
improTonents  and  inventioBB  relating  to 
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machines,  tools,  etc,  manufactured  by  such 
other,  and  any  letters  pat«it  of  the  United 
Stat^  (Stained  for  uie  same,  providing 
that  in  case  the  parties  should  disagree  on 
any  matters  set  forth  in  such  c<Hitract, 
each  and  every  of  their  disputes  should  be 
referred  to  three  arbitrators  chosen  in  the 
usual  way,  whose  award,  or  that  of  a  ma- 
jority, should  be  binding  and  strictly  car- 
ried out,  affords  no  ground  for  denying  re- 
lief by  a  bill  in  equity  to  compel  a  specific 
performance  of  the  covenant  to  transfer  the 
improrementa,  inventions,  and  patmts  aft- 
er a  rtfusal  to  keep  and  perform  it.  Woon- 
aoeket  Mach.  &  Press  Oo.  v.  Miller,  18  B. 
I.  857,  29  Atl.  838. 

The  specific  performance  of  a  separation 
between  husband  and  wife,  complete  on  its 
face,  and  made  in  compromise  and  settle- 
ment of  a  pending  contested  divorce  suit, 
was  decreed  in  chancery  in  Hart  v.  Hart, 
L.  R.  18  Ch.  DiT.  670,  50  L.  J.  Ch.  S. 
697,  45  L.  T.  K.  S.  33,  30  Week.  Rep.  8, 
notwithstanding  it  contained  a  provision 
for  the  arbitration  of  any  differences  that 
might  arise  in  carrying  it  out,  l>ecauae  it 
was  considered  that  the  provision  might 
never  come  into  play,  and  the  agreement 
had  in  part  been  performed. 

A  declaration  and  direction  in  a  last 
will  and  tettament  tiiat  if,  at  any  time 
after  the  duth  of  the  testator,  any  dispute, 
doubt,  or  question  shall  arise  touching  the 
will,  its  construction  or  meaning,  it  shall 
be  referred  to  and  settled  by  two  persons 
named  as  arbitrators,  or  the  survivor  of 
them,  whose  award  shall  be  binding  and 
cimclusive,  coupled  with  a  prohibition 
against  resort  to  the  courts  by  any  legatee 
under  penalty  of  forfnture  of  bia  l^;acy, 
is  ineffeetoal  to  bar  or  abate  a  suit  in  equi- 
^  by  a  legatee  upon  well-founded  grounds 
to  obtain  proper  and  appropriate  relief  in 
a  eontroverey  relating  to  the  estate.  Con- 
tee  V.  Dawson,  2  Bland,  Ch.  264. 

A  provision  in  a  last  will  and  testament, 
directing  testator's  executors  to  sell  the 
residue  and  remainder  of  his  estate  and 
Qse  the  proceeds  to  make  up  to  his  devisees 
any  shortages  in  land  devised  by  him,  and 
reoniring,  in  case  such  proceeds  prove  in- 
sufficient for  that  purpose,  contributions 
from  the  devisees  who  get  the  full  devisee 
to  those  whose  lands  run  short,  and  con- 
cluding with  an  instruction  to  forestall 
disputes  and  difficulties  by  the  selection  in 
a  prescribed  way  of  arbitrators  to  deter- 
mine values  Mid  deficiencies,  whose  awards 
Shan  bind  the  executors  and  devisees  in 
both  classes,  does  not,  where  some  of  the 
parties  in  interest  are  infants,  constitute 
a  mode  of  settlement  which  either  divests 
the  chancellor  of  his  jurisdiction  in  the 
premises,  or  amounts  to  a  condition  prece 
dent  to  a  suit  in  chancery  to  obtain  tlic 
appropriate  relief.  M'Clanahan  t.  Ken- 
nedy. 1  J.  J.  Marsh.  332. 

Where  an  agreement  to  settle  a  eontesf 
over  a  last  will  and  testament  oontain!< 
pfwisions  which  the  payments  to  h<- 
made  hy  the  propcments  of  the  instrument 
to  the  contestants  are  dependent  npon  the 
47  L.lt.A.(N.8.) 


value  of  certain  lands  of  which  the  testa- 
tor died  seised,  to  be  ascertained  and  de- 
termined by  three  arbitrators,  chosen  in  the 
usual  way>  the  award  of  a  majority  being 
final,  and  two  ol  the  arbitrators  unite  in 
a  written  report,  agreeing  upcm  the  fblue 
of  such  lands,  a  bill  of  equity  lies  to  com- 
pel specific  performance  of  the  agreement 
of  settlement.  Hoate  v.  Dalton,  137  Mich. 
522,  300  N.  W.  750". 

Although  the  official  report  of  the  case 
of  Hoate  v.  Dalton,  supra,  styles  the  liti- 
gation a  bill  "to  compel  specific  perform- 
ance of  an  agreement  to  arbitrate,"  wherein 
a  decree  for  complainants  was  affirmed,  the 
report  itself  shows  that  the  characteriza- 
tion of  the  controversy  is  inaccurate.  The 
agreement  there  decreed  to  be  specifically 
performed  was  one  to  settle  a  will  contest 
in  which  the  proponents  bad  undertaken 
to  pay  the  contestants  certain  sums,  de- 
pending for  amounts  upon  the  value  of 
some  lands  of  which  the  testator  died 
seised.  The  parties  had  agreed  that  such 
value  should  be  determine  by  three  ar- 
bitrators, chosen  in  the  usual  way,  and  to 
accept  the  award  of  a  majority  of  them. 
The  arbitration  part  of  the  settlement  was 
fuUr  executed,  and  two  of  the  arbitrators 
made  a  report  in  writing,  agreeing  upon 
the  value  of  the  lands. 

An  agreement  in  a  contract  to  refer  cer- 
tain matters  to  arbitration  necessarily 
looks  to  the  performance  of  the  contract 
and  its  affirmance;  hence,  has  no  force  to 
obstruct  or  defeat  a  suit  brought  to  annul 
the  contract,  or  one  depending  upon  the 
disaffirmance  of  the  contract.  Bannister 
V.  Read,  6  111.  92. 

When  an  agrecanent  containing  Aa  ar- 
bitration provision  is  impeached  oa  equi- 
table grounds  as  not  the  real  and  true  con- 
tract of  the  parties,  there  is  jurisdiction 
to  interfere  oy  an  injunction  to  restrain 
arbitration  proceedings  under  it  until  the- 
merits  of  the  impeachment  shall  have  beeni 
determined,  despite  the  parliamentary  leg- 
islation anent  arbitration.  Kitts  v.  Moore- 
[1895]  1  Q.  B.  253,  04  L.  J.  Ch.  N.  S.  1S2;. 
12  ReporfB,  43,  71  L.  T.  N.  S.  676,  4» 
Week.  Rep.  84,  distinguishing  North  Lon- 
don R.  Co.  V.  Great  Northern  R.  Co.  L. 
R.  11  Q.  B.  Div.  30,  52  L.  J.  Q.  B.  N.  S. 
380,  48  L.  T.  N.  S.  695,  31  Week.  Rep. 
490,  where  the  agreement  was  not  quesr 
tioned.  , 


X//.  ArbltraUon  aoreementa  between 
partners. 

Notwithstanding  partners  may  have  stip- 
ulated in  their  articles  of  copartnership  to 
rtiibmit  to  arbitration  their  disputes  and 
differences,  their  agreement  in  no  wise  in- 
terferes with  the  jurisdiction  of  a  court  of 
equity  to  entertain  a  bill  to  dissolve  the 
T>artnerBhip,  or  to  decree  a  dissolution  of 
the  firm,  an  accounting  by  its  members, 
and  a  distribution  of  its  assets.  Meaher 
V.  Cox,  37  Ala.  201:  Hind  v.  Low,  34  Haw. 
438:  McGunn  v.  Hanlin,  29  Mich.  476;, 
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Hurst  V.  Litchfield,  39  N.  Y.  377;  Page  v. 
Vankirk,  1  Brewst.   (Pa.)  282. 

According  to  Mason,  J.,  who  delivered 
the  opinion  of  the  court  in  Hurst  v.  Litch> 
field,  supra,  clauses  in  articles  of  copart- 
nership for  the  arbitration  of  differences 
arising  between  partners  never  deprive  a 
partner  of  his  action,  either  at  law  or  in 
equity,  to  enforce  his  rights. 

A  provision  in  articles  of  copartnership 
for  a  renewal  and  payment  of  their  propor- 
tion of  the  joint  stock  to  such  partners  as 
do  not  agree  to  continue,  based  upon  an 
inventory  and  appraisement  to  be  made 
by  two  persons  selected  by  the  opposing 
parties  and  a  disinterested  umpire,  is  no 
hindrance  to  a  suit  In  ehaneenr  for  a  dis- 
solution and  accounting.  De  Fusct  t.  Du 
Pont,  1  Del.  Ch.  82. 

A  covenant  in  articles  of  copartnership 
that,  in  case  any  difference  should  arise  be- 
tween the  partners  relating  to  their  busi- 
ness or  to  any  provision  in  such  articles, 
they  will  refer  ft  to  arbitration,  does  not 
devest  a  court  of  chancery  of  jurisdiction 
of  a  bill  by  one  partner  against  the  other 
to  discover  and  save  relief  from  frauds, 
impositions,  and  concealments.  Welling- 
ton V.  Mackintosh,  2  Atk.  569. 

An  agreement  to  submit  disputes  of  part- 
ners to  arbitration,  containing  no  covenant 
to  refrain  from  bringing  suits  at  law  or  in 
equi^i  but  providing  w  making  the  sub- 
mission a  rule  of  a  court  of  common  law, 
affords  no  ground  for  a  plea  in  bar  of  a 
suit  in  equity  praying  a  discovery  and  re- 
ceivership, where  the  bill  was  filed  before 
a  rule  of  court  was  entered,  though  after 
arbitrators  had  been  named.  Coo)ce  v. 
Cooke,  L.  R.  4  Eq.  77,  36  L.  J.  Ch.  N.  S. 
480,  Id  Week.  Kep.  081. 

Lord  Chancellor  Eldon,  in  ruling  in 
Street  v.  Rigby,  6  Vea.  Jr.  815,  that  an 
agreement  in  partnership  articles  to  refer 
all  disputes  to  arbitration  would  not  oust 
chancery  of  jurisdiction  to  decree  discovery 
and  relief  upon  a  bill  filed  after  dissoln- 
tion,  said :  Courts  of  law  are  ready  enough 
to  say  the  agreement  of  the  parties  shall 
not  oust  their  jurisdiction,  though  they 
permit  It  to  oust  the  jurisdiction  of  courts 
of  equity.  But  they  enforce  the  agre^ent 
not  as  agreement,  but  by  granting  an  at- 
tachment for  breach  of  the  rule.  It  is  deal- 
ing a  1  ittle  imperiously  to  say  that  an 
agreement  which,  made  out  of  court,  would 
not  bar  an  action,  if  made  in  court,  shall 
bar  a  bill. 

The  ease  is  the  same  after  a  partnership 
lias  been  dissolved.  The  jurisdiction  of  a 
eourt  of  equity  to  settle  the  [lartnersbip 
accounts  and  distribute  the  assets  of  the 
Arm  is  wholly  unaffected  by  a  clnuse  in 
the  articles  of  copartnership  providing  for 
a  settlement  of  disputes  between  the  part- 
ners by  arbitration.  Waugh  t.  Scblenck, 
23  111.  App.  433;  Pearl  t.  Harris,  121 
Mass.  .?flO. 

A  bill  in  equity  between  former  partners, 
praying  a  discovery  and  relief,  is  not  met 
by  a  plea  that  the  articles  of  copartnership 
contained  an  agreement  to  refer  all  dis- 
47  L.R.A.(N.S.) 


putes  to  arbitration.  Street  t.  Rigby, 
supra. 

A  provision  In  articles  of  copartaiership 
that  all  disputes  between  the  partners 
should  be  submitted  to  arbitration,  and 
until  such  an  arbitration  had  taken  place 
neither  partner  should  be  at  liberty  to  sue 
the  other,  either  at  law  or  in  equity,  with 
respect  of  the  partnership  affairs,  does  not 
prevent,  hinder,  or  affect  a  bill  for  an  ac- 
count filed  by  one  partner  against  the  other 
after  a  voluntary  and  unconditional  diBso- 
Itition  of  the  firm.  Lee  v.  Page,  7  Jur. 
N.  S.  768,  30  L.  J.  Ch.  N.  S.  857,  8  Week. 
Rep.  764. 

A  provision  In  articles  of  copartnership 
that  if,  at  any  time  during  the  continuance 
of  the  firm  or  after  its  dissolution,  any 
variance,  dispute,  doubt,  or  question  should 
arise  or  happen  between  the  partners  or 
tlieir  legal  representatives  about  or  over 
the  partnership  affairs  or  any  covenant 
between  them.  It  should  be  referred  to  ar- 
bitration after  the  usual  method,  and  the 
award  accepted,  does  not  apply  to  a  claim 
by  the  administratrix  of  a  deceased  part- 
ner tor  the  return  of  a  sum  of  money  paid 
by  her  intestate  to  the  surviving  partner 
on  the  formation  of  the  firm  for  an  interest 
in  the  business.  Tattersall  t.  Groote,  2 
Bos.  &  P.  131,  14  Revised  Rep.  8. 

A  contrary  opinion  was  entertained  by 
the  court  In  Dimsdale  v.  Robertson,  2  Jones 
ft  L.  S8,  7  Ir.  Eq.  Rep.  536,  a  case  some- 
times cited  as  overruling  Tattersall  t. 
Groote,  supra. 

The  latter  decision  has  not  commanded 
the  approval  of  English  jurists. 

In  Cooke  v.  Cooke,  supra,  Vice  Chancellor 
Sir  W.  Page  Wood  referred  to  it  as  fol- 
lows: In  that  instance  Lord  St.  Leonards, 
after  reviewing  the  authorities  on  the  sub- 
ject, arrived  n  a  conclusion  apparently  at 
variance  with  them.  In  the  view  which 
I  have  taken  of  this  case,  it  is  unnecesBary 
for  me  to  consider  the  propriety  of  his  de- 
cision; but  I  cannot  forbear  remarkinsr 
that  the  circumstances  upon  which  Lord 
St.  Leonards  relied  as  giving  greater  ef- 
fect to  the  agreement  to  refer  in  that  case, 
namely,  the  power  to  make  the  submis- 
sion a  rule  of  court  and  the  legislative 
authori^  given  to  arbitrators  of  examin- 
ing witnesses  on  oath,  hardly  appear  suffi- 
cient to  distinguish  the  case  from  others 
in  which  these  conditions  are  not  found, 
because  these  provisions  are  mere  direc- 
tions as  to  the  mode  in  which  the  refer- 
ence is  to  be  conducted,  or  means  for  en- 
abling the  parties  to  give  greater  tttaney 
to  it  by  suing  out  attachment  for  dfsobe* 
dience,  and  do  not  operate  until  the  case 
has  been  withdrawn  from  the  action  of 
the  regular  tribunals, — a  withdrawal  which, 
according  to  the  earlier  decisions,  the  par- 
ties have  no  power  to  effect. 

Tattersall  v.  Groote,  supra,  has,  however, 
been  shorn  of  its  authority  through  sub- 
sequent l^slation.  It  was  explained  and 
distinguished  in  Belfleld  v.  Bourne  [1894] 
1  Gh.  621,  68  L.  J.  Ch.  TX.  S.  104.  69  L.  T. 
y.  S.  786,  8  Reports,  61,  43  Week.  Bep. 
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189,  wherein  It  was  held  that  under  the 
recent  Enelieh  statutes  (the  arbitration 
act  of  188d  [62  ft  63  Vict.  chap.  40]  S  4. 
and  the  partnership  act  of  1800  [63  &  64 
Vict.  chap.  30]  §  40),  whenever  partner- 
ship artieleB  provide  for  an  arbitration,  the 
arbiteatora  have  the  power  to  award  a  die* 
atdntioi  and  fix  its  terms,  including,  if  it 
ia  proper,  a  return  of  the  premium  which 
was  paid  by  one  partner  to  the  other  on 
entering  the  firm.  This  being  so,  the  court 
will,  on  due  application,  stay  the  proceed- 
ings  in  a  suit' to  dissolve  a  partnersnip  and 
to  recover  back  a  premium  paid,  although 
the  arbitottion  clause  in  the  articles  did 
iK>t  in  Bet  terms  Bpeciflcally  provide  for  a 
refo'ence  of  the  question  of  return  of  pre- 
mium. 

A  provision  in  articles  of  copartnership 
for  a  reference  to  arbitration  of  all  dis- 
putes growing  out  of  the  transactions  of 
the  firm  has  no  application  to  a  suit 
broiwht  after  the  dissolution  d  the  part- 
nership by  the  death  of  one  of  the  partners, 
by  his  aiuninistrator  to  obtain  an  a(xouDt- 
ing,  final  settlement,  and  liquidation  of 
the  partnership  affairs,  and  a  distribution 
of  its  assets.  Gallier  t.  Walsh,  1  Kob. 
(La.)  226. 

In  the  early  English  case  of  Halfhide 
r.  Penning,  2  Bro.  Ch.  2  Dick.  702, 

decided  luam  before  the  enac^ent  by  Par- 
liament of  the  Icigislation  empowering 
courts,  in  their  discrrtion,  to  stay  proceed- 
ings in  suits  and  actions  where  tlie  liti- 
gants had  previously  agreed  to  arbitrate 
their  disputes,  a  member  of  a  partnership 
brought  his  bill  against  the  other  surriv- 
ii^  partners  and  the  representatives  of 
the  deceased  partners,  praying  a  discovery 
of  money  and  other  partnership  transac- 
tions and  equitable  relief,  to  which  the 
defendants  pleaded  that,  by  the  articles  of 
copartnership,  it  bad  beau  stipulated  that 
all  differenoes  which  might  arise  between 
the  partners  should  be  referred  to  arbi- 
tration, and  that  the  matters  in  contro- 
versy in  the  suit  had  not  been  so  referred - 

Sir  Lloyd  Kenyon,  then  master  of  the 
rolls,  held  this  plea  good,  but  his  decision 
has  not  been  approved. 

In  Soott  T.  Averr,  6  E.  L.  Gas.  811,  25 
L.  J.  Ezch.  K.  S.  303,  2  Jur.  N.  S.  816, 
4  Week.  Rep.  749,  Lord  ChanMllor  Cran- 
worth  referred  to  it  as  one  that  "cannot 
be  relied  upon,  because  it  has  been  univers- 
ally treated  as  having  proceeded  upon  sn 
erroneous  principle." 

Ia  the  reprint  of  English  reports  (vol. 
S9  [Ch^.  Bk.  0]  p.  188),  a  footnote  to  the 
decision  condemns  it  as  universally  held 
to  be  against  the  law  and  practice  of  the 
X^ltsh  courts,  and  credits  Lord  Eldon 
with  calling  it  *'a  sl^alar  case  in  direct 
•opposition  to  Lord  Hardwicke's  decision 
ia  Wellington  v.  Mackintosh,  2  Atk.  660," 
aad  nw  which,  "besides,  has  since  been 
T^>eatedly  overruled." 

An  agreement  for  the  dissolution  of 
A  cupartnership,  providing  that  all  errors, 
«adsai<His,  and  mistakes  in  the  accounts 
of  the  pwfaers  shall  be  subject  to  correc- 
tin.  and  that  dlaagreements  eonceming 
47  LJLA.(N.8.) 


these,  if  they  arise,  shall  be  referred  to 
the  arbitrament  and  award  of  certain  per- 
sons named  as  arbiters,  doea  not  bar  the 
jurisdiction  of  the  courts  to  grant  proper 
relief  where  a  controversy  ensues  when  no 
arbitratim  has  taken  plaoe.  Frink  t.  By- 
an,  4  lU.  322. 

A  submission  to  arbitration  and  an 
award  of  the  arbitrators  upon  the  matters 
submitted  upon  the  dissolution  of  a  copart- 
nership, settling  the  pamership  accounts, 
does  not  deprive  a  court  of  equity  of  juris- 
diction of  a  subsequent  suit  between  the 
partners  for  a  further  accounting  and  set- 
tlement (tf  partnership  matters  not  submit- 
ted to  the  arbitrators  nor  included  in  the 
arbitration,  because  mistakenly  supposed  at 
the  time  to  relate  to  proper^  of  a  tiiird 
party.  Evans  v.  Clapp,  123  Mass.  166,  25 
Am.  Rep.  62. 

That  an  agreement  for  the  dissolution  of 
a  partnership  and  a  transfer  to  the  contin- 
uing partners  of  debts  due  the  firm,  with 
power  irrevocable  to  collect  them  without 
intM^eroiee  from  the  retiring  partner,  ocm- 
tains  a  provision  looking  to  the  arbitrati<m 
of  disputes,  and  that,  notwithstanding 
such  provision,  the  retiring  partner  brought 
suit  to  establish  the  personal  liability  of 
the  continuing  partners  for  a  debt  extended 
and  enlarged  upon  security  taken  in  their 
own  names,  neither  afford  the  latter  a  de- 
fenss  to  the  suit  nor  constitute  a  reason 
for  denying  costs  to  the  retiring  parfaner, 
where  he  bad  expressly  refused  to  arbi- 
trate.  Lees  v.  Lthyrmt,  14  Bear.  260. 

An  agreement  between  partners  by  which 
one  binds  himself  to  buy,  and  the  other 
to  sell,  the  tatter's  share  in  the  partner- 
ship on  its  termination,  at  a  valuation  to 
be  made  by  two  appraisers,  one  appointed 
by  each  partner,  Is  one  which  the  court 
will  carry  into  effect  by  having  the  requi- 
site valuation  made  under  ite  direction, 
in  case  the  contemplated  appointments  or 
appraisement  fails,  because  the  fixing  of 
the  value  is  merely  an  incident  to  a  con- 
tract complete  in  the  main  features.  Din- 
ham  V.  Bradford,  L.  R.  6  Ch.  639. 

All  this  does  not  imply  that  courts  of 
equity  utterly  disregard  arbitration  agree- 
ments of  partners  who  sedc  their  aid  ia 
their  controversies  with  their  fellows  ia 
the  firm. 

In  several  cases  and  in  certain  circum- 
stances, the  courts  have  refused  to  grant 
equitable  relief  to  partners  who  have  not 
carried  out  their  agreements  to  arbi- 
trate. 

In  Pearl  v.  Harris,  121  Mass.  800,  the 
court,  while  taking  jurisdiction  of  a  suit 
in  equity  to  compel  an  accounting  of  part- 
ners after  a  dissolution  of  the  partnership, 
notwithstanding  an  entire  failure  to  resort 
to  an  arbitration  as  provided  in  the  part- 
nership articles,  nevertheless  explicitly  left 
it  an  open  question  whether  or  not  the 
court,  in  such  a  case,  was  at  liberty  to  de- 
cline jurisdiction  until  there  had  been  an 
arbitration  and  award,  or  at  least  an  honest 
and  earnest  effort  by  the  complainant  to 
procure  such. 

In  W.t«.  T.  Taylg^  «_^^T^gog[5 


376 


NORTH  CAROLINA  SUPREME  COUBT. 


Fdi., 


Ves,  &;  B.  299,  13  Rc\-iaed  Rep.  91,  the  joint 
owners  of  a  theater  having  fallen  out,  one 
filed  a  bill  for  a  specific  performance  of 
their  several  agreements,  the  foreclosure  of 
a  mortgage  on  the  other's  share,  and  prayed 
the  defmdanf s  removal  from  the  man- 
uement,  an  injunction  against  his  taking 
the  receipts,  and  the  appointment  of  a 
receiver  and  manager  by  the  court.  The 
agreements  contained  carefully  elaborated 
provisions  for  an  arbitration  of  difi'erences, 
but  none  had  taken  place.  Lord  Eldon,  hav- 
ing his  usual  doubts  and  difficulties,  com- 
promised in  such  wise  that  the  litigants 
suspended  hostilities  and  resorted  to  ar* 
bitration,  and  later,  when  the  case  came  up 
again,  his  Lordship  said:  Whatever  may 
be  the  law  of  this  court  as  to  the  capacity 
of  parties  by  stipulation  to  deprive  them- 
selves of  the  right  to  resort  to  a  court  of 
justice  in  the  first  instance,  and  taking 
the  law  to  be  that  a  man  cannot  bind  him- 
self to  forbear  to  come  here  until  an  arbi- 
tration has  been  had,  in  almost  every  line 
of  this  deed  of  1803,  upon  which  the  suit 
is  instituted,  the  parties  have  expressed  the 
greatest  anxiety  to  keep  out  of  court,  if 
they  could  in  any  manner  arrange  their 
disputes  by  arbitration.  Accordingly,  I 
thought  it  within  the  scope  of  my  discre- 
tion to  g^ve  the  recommendation  that  has 
been  given  in  every  case  where  it  was  pro- 
posed to  make  this  court  the  manager  of 
any  joint  concern,  giving  the  parties  the 
opportunity  of  preserving  themselves  from 
the  ruin  that  must  be  the  necessary  con- 
sequence of  an  active  interference  of  the 
court.    That  led  to  the  arbitration. 

A  party  to  a  suit  to  dissolve  a  partner- 
ship and  for  an  accounting,  who  enters  in- 
to an  agreement  with  hie  adversary,  for  tiie 
purpose  of  ending  the  litigation  and  set- 
tling their  differences,  for  an  arbitration 
of  the  matters  in  dispute,  which  provides, 
inter  alia,  for  the  payment  to  him  by  the 
other  for  his  interest  in  the  firm  such  a 
sum  of  money  as  the  arbitrators  shall  de- 
cide it  to  be  worth,  and  award  him,  cannot 
maintain  an  action  to  recover  the  value  of 
his  interest  in  the  business,  when  the  ar- 
bitration fails  by  the  inability  of  the  ar- 
bitrators to  agree  dther  upon  an  umpire  or 
an  award.   Aftman     Altman,  S  Daly,  436. 

An  agreement  on  dissolving  a  partner- 
ship, whereby  one  partner  conveys  his  share 
of  the  joint  assets  to  the  other,  who  in 
turn  assumes  payment  of  the  firm  debts, 
and  both  submit  to  named  referees  to  de- 
cide how  much  each  shall  pay  the  other  to 
equalize  their  accounts,  is  not  like  an 
agreement  to  arbitrate  present  or  future 
disputes,  but  rather  is  analogous  to  stip- 
ulating in  a  contract  of  sale  or  service  that 
the  sum  to  be  paid  for  property  transferred, 
materials  furnished,  or  labor  performed  un- 
der the  contract  shall  be  fixed  by  third 
persons,  thus  becoming  an  int^al  part 
of  the  contract,  which  cannot  be  revoked 
or  avoided  without  rescinding  the  entire 
contract,  unless  ft  proves  impossible  to  get 
a  decision  from  the  referees.  Haley  Bel- 
lamv,  137  Mass.  367. 
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XIII,  CotUroveralea  TteyonA  the  scope 
of  arbUratUm  agreements. 

In  litigations  that  ensue  between  persons 
who  have  agreed  to  an  arbitration  of  their 
differences,  whether  as  a  oonditiou  prece- 
dent to  suit  or  otherwise,  vnr  issues  not 
within  the  scope  of  the  agreement  to  arbi- 
trate, the  courts  do  not  recognize  the  fail- 
ure or  refusal  to  arbitrate  as  affording  any 
defense  or  impediment  to  recovery. 

There  are  numerous  examples  of  this  in 
the  reports. 

An  unexecuted  agreement  between  the 
parties  to  a  building  contract,  to  submit 
to  arbitoation  a  dispute  that  has  arisen 
between  them  over  the  question  of  responsi- 
bility for  the  fall  of  the  unfinished  struct- 
ure at  the  time  of  a  freshet,  cannot  be 
pleaded  as  a  defense  to  an  action  for  dam- 
ages for  a  breach  of  the  construction  con- 
tract.  Savage  v.  Glenn,  10  Or.  440. 

A  provision  In  a  building  (xmtraet,  for 
the  arbitration  of  any  dispute  arising  re- 
specting the  value  of  extra  work  done  or 
contracted  work  omitted,  without  a  con- 
dition precedent  to  an  action,  does  not  \»r 
the  contractor's  suit  to  recover  a  balance 
of  the  contract  price,  with  compensation 
for  extra  work  performed.  Sinclair  v.  Tall- 
miwige,  36  Barb.  602. 

A  clause  in  a  building  contract  giving 
the  owner  the  privilege  oi  making  changes* 
additions,  and  alterations  during  the  prog- 
ress of  the  work,  as  he  may  wish,  the  cost 
and  expense  of  which  should  be  determined 
by  the  architect,  whose  decision  in  all  cases 
affecting  the  contract  should  be  final  and 
binding  upon  both  parties,  does  not  affect 
the  contractor's  right  to  file  a  mechanics' 
lien  under  a  statute,  nor  render  nugatory 
a  lien  filed  without  arbitrating.  Kreilicn 
V.  Klein,  10  Phila.  486. 

An  agreement  between  the  parties  to 
a  building  contract  made  after  work  under 
it  had  been  for  some  time  in  progress,  and 
was  still  uncompleted,  and  when  a  dispute 
arose  to  submit  to  arbitration  their  differ- 
ences, pursuant  to  which  the  contractor  is 
allowed  to  and  does  finish  the  construc- 
tion, broken  by  the  MHitractor's  withdrawal 
from  the  suhmission,  is  no  obstacle  or  bar 
to  his  subsequent  suit  to  enforce  mechanics* 
liens  and  recover  the  compensation  due  him 
for  work  and  materials.  Rison  v.  Mowi, 
91  Va.  384,  22  S.  E.  165. 

A  clause  in  a  building  contract  providing 
that,  in  case  of  differ«ice  between  the  con- 
tractor and  owner,  the  written  award  of  a 
designated  arbitrator  in  all  matters  con- 
nected with  the  works  or  the  execution  of 
them,  or  the  value  of  extra  vrork  or  reduc- 
tions, should  be  final  and  conclusive  as 
far  as  the  law  permits,  and  a  condition 
precedent  to  any  proceeding  whatever  at 
law  or  in  equity  respecting  anything  which 
could  or  might  be  the  subject  of  such  an 
award,  is  no  obstacle  to  an  action  by  th^ 
owner  against  the  contractor  for  damages 
for  not  completing  the  structures  and  leav- 
ing the  buildings  unfinished.  Mansfield  t. 
Doolin,  Ir.  Rep.  4  C.  L.  17. 
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Arbiteaton  of  differences  respecting 
quantities  mnd  quality  of  work,  arising  dur- 
ing the  progress  of  performing  a  construc- 
tion contract,  are  not  empowered  to  decide 
as  to  the  interpretation  of  the  contract 
after  it  has  been  executed,  so  that  their 
decision  shall  be  a  condition  precedent  to 
the  contractor's  right  to  bring  suit.  Derby 
Desk  Co.  V.  Connors  Bros.  Constr.  Co.  204 
Mass.  461,  00  N.  E.  543. 

An  arbitration  is  unnecessary  as  a  pre- 
liminary to  an  action  to  recover  a  eom- 
p«)8ation  definitely  fixed  by  a  contract,  and 
made  payable  at  a  certain  time  by  its 
terms,  for  work  admittedly  performed  as 
agreed,  since  there  can  ,be  no  differences 
upon  these  points  to*  'arbitrate.  Sutro 
Tunnel  Co.  t.  Segregated  Belcher  Min.  Co. 
19  Kev.  121,  7  Pac  271. 

A  stipulation  in  a  subcontract  for  rail- 
road construction,  that  all  matters  in  dis- 
pute between  the  contractor  and  subcon- 
tractor as  to  any  matter  connected  with, 
or  growing  out  of,  the  contract,  should  be 
submitted  to  and  decided  upon  by  the  chief 
engineer  and  the  consulting  engineers  of 
the  railroad^  is  no  bar  to  an  action  by 
the  subcontractor  to  recover  from  the  con- 
tractor compensation  for  work  done  under 
the  contract,  and  extra  to  it,  and  for  dam- 
ages for  detentions  and  delays.  Hart  ▼. 
Lanman,  29  Barb.  410. 

A  stipulation  in  a  construction  contract, 
providing  for  a  reference  to  an  arbitrator 
named  Aerein  in  ease  of  disputes,  to  de- 
termine the  several  kinds  of  work  per- 
formed in  carrying  out  the  contract,  and 
the  compensation  to  be  paid  for  it  at  the 
rates  stated  in  such  contract,  whose  de- 
cision should  be  final  and  concIustTe  with- 
out appeal,  does  not  apply  in  an  action  to 
recover  damages  for  refusal  to  allow  the 
contract  to  be  completed.  Lauman  v. 
Yonn^  31  Pa.  306. 

Hie  contract  involTed  in  National  Con- 
tracting Co.  v.  Hudson  River  Water  Power 
Co.  170  N.  T.  430,  63  N.  E.  460,  reversing 
B7  App.  Div.  620,  73  N.  Y.  Supp.  1142. 
which  affirmed  34  Misc.  662,  70  N.  Y.  Supp. 
^85,  called  for  the  construction  of  a  dam 
across  the  Hudson  river,  and  contained 
a  clause  providing  that  either  or  both  of 
two  named  engineers  or  their  successors 
should  be  referee  in  all  cases  to  determine 
all  qneBtions  that  might  in  anywise  arise 
under  tfa«  contract,  and  the  amount  or  the 
quanti^  of  the  contract  work  to  be  paid 
for,  and  to  decide  all  questions  which 
might  arise  relative  to  the  fulfilment  of  the 
contract  by  the  contractor,  and  that  the 
findings,  estimates,  and  decisions  of  such 
eers,  or  either  of  them,  should  be  final 
conclusive.  The  action  having  been 
brought  1^  the  contractor  to  recover  dam- 
ages for  snndiy  alleged  breaches  of  the  con- 
tract, the  defendant  pleaded  in  bar  the 
plaintiflr*s  Mlure  to  submit  the  subject- 
matter  in  dispute  to  the  decision  of  the  en- 
l^neers.  To  this  plea  the  plaintiff  demurred 
as  insufficient  in  law  to  be  a  defense.  The 
court  in  the  first  instance,  and  again  on 
appeal  to  the  appellate  division  of  the 
47TjLA.(NA) 


supreme  court,  sustained  the  demurrer  mi 
the  ground  that  the  agreement  to  refer  to 
the  engineers  was  one  to  submit  all  future 
controversies  to  their  decision,  and  there- 
fore an  ineffectual  attempt  to  oust  the 
courts  of  jurisdiction,  but  on  appeal  to  the 
court  of  appeals,  that  tribunal  held  that, 
while  this  was  the  seeming  purpose  of  the 
first  part  of  the  reference  clause,  and 
if  that  stood  alone  would  be  its  effect, 
still  the  additional  and  closing  laneuagQ 
qualified  the  first  part  eo  as  to  maTce  it 
the  function  of  the  engineers  merely  to 
pass  upon  the  quantity  and  quality 
of  the  work  done  and  determine  the 
amounts  of  payments,  and,  as  thus  con- 
strued, the  clause  was  binding  and  created 
a  lawful  condition  precedent  to  the  action. 
It  followed  that  the  plea  in  bar  was  good, 
and  that  the  courts  below  were  in  error 
in  not  overruling  the  demurrer. 

When  the  case  came  to  be  heard  upon 
the  merits,  inasmuch  as  it  was  undisputed 
that  no  reference  to  the  engineers  of  the 
matter  in  dispute  had  been  had  or  waived, 
the  trial  court  felt  constrained  by  this  rul- 
ing to  dismiss  the  complaint,  and  the  rul- 
ing to  that  effect  was  affirmed  by  the  appel- 
late division  of  the  supreme  court  (118 
App.  Div.  665,  103  N.  Y.  Supp.  641),  with 
some  modification. 

In  this  condition  the  case  reached  the 
court  of  appeals  again,  and  it  was  then 
decided  that  the  former  appeal  had  mere- 
ly passed  upon  a  question  of  pleading.  The 
record  on  this  appeal  set  forth  the  entire 
contract,  and  showed  the  plaintiff's  claim 
to  consist  of  two  distinct  parts, — one  of 
which,  the  least  important,  was  for  a  bal- 
ance due  for  work  done  under  the  contract, 
and  in  respect  of  which  the  certificate  of 
the  engineer  was,  unless  unreasonably  with- 
held, a  prerequisite  to  a  recovery;  but  the 
other  and  chief  claim  was  for  damages  for 
a  breach  of  the  whole  contract  in  totally 
and  radically  changing  the  entire  charac- 
ter of  the  work  from  solid  masonry  to  an 
earth  construction  with  a  masonry  core. 
In  respect  of  this  claim  for  damages,  the 
court  held  the  agreement  to  refer  did  not 
apply,  and  hence  the  engineers'  estimate 
was  not  required.  If  the  provision  had 
been  intended  to  apply  in  such  a  case,  its 
effect  would  have  been  to  withdraw  the  con- 
troversy from  the  courts,  and  submit  it 
to  private  judgment,  and  in  that  case  it 
would  have  been  unenforceable.  National 
Contracting  Co.  v.  Hudson  River  Water 
Power  Co.  192  N.  Y.  209,  84  N.  E.  066. 
reversing  118  App.  Div.  665,  lOS  N.  T. 
Supp.  641. 

An  agreement  in  a  contract  of  employ- 
ment for  a  term  of  years,  to  make  and 
superintend  the  work  of  machines,  for  the 
submission  to  arbitration  of  any  dispute 
that  should  arise  between  employer  and 
employee  respecting  the  efficiency  and  suffi- 
ciency of  machines  made  by  the  latter  for 
the  former,  or  the  employee's  full  and  prop- 
er performance  of  his  engagements,  where 
iiM  right  was  given  to  the  employer  to  re- 
cover damages  and  at  his  option,4>7  notice, 
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to  terminate  the  contract,  does  not  consi- 
tute  A  eonditUm  precedent  or  any  bar  to 
an  action  without  arbitrating  by  the  on- 
ployee  against  the  employer  to  recover  dam- 
acea  fw  *  wr<Higful  mamiBsal  from  the  em- 
ployment before  the  term  hod  expired. 
Qriggi  T.  Billington,  27  U.  0.  Q.  B.  520. 

A  clause  in  a  lease  providing  that  any 
dispute  arising  during  tbe  term  between 
the  lessor  and  the  lessee  should  be  referred 
to  three  arbitrators  chosen  in  a  prescribed 
way,  whose  decision  should  be  final  and 
«onelusive  up<m  botb  parties,  does  not  pre- 
clude either  from  resorting  to  the  courts 
to  determine  which  ia  liable  for  the  cost  of 
e<8nplying  with  a  municipal  order  to  curb 
and  pave  the  sidewalk  fronting  the  demised 
premises,  where  the  tenant  had  covenanted 
in  the  lease  to  pay  all  taxes  and  assje'ss- 
ments  in  addition  to  the  rent  reserved. 
Phcenix  Pottery  Co.  t.  Griffin,  16  Pbila. 
069. 

A  dafan  hf  a  street  railway  company 
for  damages  sustained,  losses  incurred,  and 
expenditures  made  in  consequence  of  false 
and  fraudulent  representations  antecedent 
to  the  execution  of  a  railway  lease  by  a 
municipal  corporation,  respecting  the  con- 
dition of  the  leased  line,  does  not  fail  with- 
in the  purview  or  operation  of  a  clause  in 
such  lease  binding  lessor  and  lessee  to  sub- 
mit to  arbitration  all  differences  between 
them  relating  to  the  construction  of  the 
document  or  otherwise  referring  to  rights 
under  it,  and  hence  an  action  to  recover 
such  claim  may  be  maintained  without  a 
reference,  or  an  offer  to  submit  it  to  ar- 
bitration. But  it  is  otherwise  of  a  claim 
by  the  leasee  of  a  breaclk  of  a  covenant  in 
the  lease  by  the  municipality,  in  that  it 
failed  to  expend,  pursuant  to  its  obligation 
to  provide  adequate  terminal  facilities  for 
the  leased  line,  certain  money  provided 
for  that  purpose,  because  the  latter  claim 
IB  fairly  covered  by  the  arbitration  pro- 
visions. Cincinnati  v.  Cincinnati  Southern 
B.  Co.  6  Ohio  C.  C.  247,  S  Ohio  C.  D.  438. 
affirmed  in  B2  Ohio  St.  637.  44  N.  E.  1132. 

A  provision  in  a  bond  secured  by  a  mort- 
gage on  real  proper^  conditioned  for  the 
support  of  a  man  and  his  wife  during  the 
rest  of  their  natural  lives,  for  the  perform- 
ance of  certain  other  specified  things,  that, 
should  either  party  be  dissatisfied  with 
the  fulfilment  of  the  obligations,  the  matter 
shall  be  submitted  to  three  named  ar- 
bitrators, whose  decision  shall  be  final,  can- 
not he  invoked  to  defeat  a  foreclosure  of 
the  mortgage  and  restoration  of  the  mort- 
gaged premises  by  decree  ot  &  court  of 
competent  jurisdiction  for  a  breach  of  the 
condition  of  the  bond,  where  no  submis- 
sion took  place.    Hill  v.  More,  40  Me.  515. 

A  provision  in  a  hill  of  sale  that,  in 
case  any  dispute  shall  arise  between  ven- 
dor and  Tendee  respecting  the  interpreta- 
tirai  or  carrying  out  of  the  terms  at  the 
instrument,  including  the  cost  of  materials, 
supplies,  or  product  finished  or  in  process, 
it  shall  he  settled  by  arbitrators,  whose 
decision  shall  be  final,  does  not  constitute 
a  condition  precedent  to  an  action  for  the 
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£rice,  where  the  dispute  was  over  the  right 
I  include  certain  items  of  expense  as 
elements  in  cost  to  vendor.  Dickson  Mfg. 
Co.  T.  American  Locomotive  Co.  119  Fad. 
488. 

A  contract  of  employment  between  a 
planter  and  his  overseer,  made  at  the  out- 
set, providing  that  if  either  should  become 
dissatisfied  and  wish  to  end  the  engage- 
ment, the  latter  should  receive  what  two 
diatinterested  persons  should  award  him, 
payable  when  the  crop  was  sold,  does  not 
creat«  a  condition  precedent  to  a  suit  by 
the  overseer  to  recover  c<Hnpensation  for 
his  services,  where  the  planter  discharged 
him  before  tiie  term  of  employment  ex- 
pired. Gardner  v.  Williamson,  5  Rich.  L. 
28. 

A  clause  in  a  contract  of  sale  of  a  stock 
of  merchandise,  business,  and  good  will, 
containins  a  covenant  by  the  seller  not 
to  embuK  again  in  the  same  business  in 
the  same  city,  that  differences  arising 
should  be  settled  by  arbitrators,  whose  de- 
cision should  be  accepted  as  final,  provides 
only  for  an  arbitration  of  differences  relat- 
ing to  the  inventory  of  stock,  the  articles 
sold,  the  money  to  be  paid,  and  other  mat- 
ters oi  that  kind,  and  does  not  apply  to 
the  covenant  uainst  future  competition. 
Richardson  v.  Emmert,  44  Kan.  262,  24 
Pae.  478. 

The  usual  provisions  in  a  building  con- 
tract, that  the  owner  may,  at  any  time 
during  the  progress  of  the  work,  make 
alterations,  additions,  or  omissions,  the  fair 
and  reasonable  values  of  which  should  be 
added  to  or  deducted  from  the  contract 
price,  and,  if  disputed,  should  be  deter- 
mined by  arbitration,  the  award  to  be  bind- 
ing, apply  only  to  conditions  arising  daring 
the  progress  of  the  work,  and  have  no  ap- 
plication whatever  to  or  effect  upon  an 
action  for  damages  for  a  breach  of  the  con- 
tract upon  the  neglect  or  refusal  of  the 
owner  za  proceed  with  the  work,  or  to  al- 
low the  contractor  to  finish.  Boyd  T. 
Meighan,  48  N.  J.  L.  404,  4  Atl.  778. 

xrF.  iTtctdefOai  arbltroMon  agreements 
not  made  eondUiona  precedent  to 

eutt. 

It  is  an  incident  to  every  contract  thai  a 
breach  of  it  by  one  of  the  parties  to  it 
gives  the  other,  a  cause  of  action  enforce- 
able in  a  court  of  law  or  equity.  Hartford 
P.  Ins.  Co.  T.  Hon,  66  Neb.  555,  60  I*R.A. 
436,  108  Am.  St.  Rep.  725,  92  N.  W.  746. 

And  a  clause  in  a  contract,  which  is  in 
substance  an  agreement  to  refer  to  arbitra- 
tion causes  of  action  arising  upon  other 
provisions  ^  the  contract,  is  an  invalid 
attempt  to  oust  the  courts  of  their  juris- 
diction.  Lewis  v.  Brotherhood  Acci.  Co. 
194  Mass.  1,  17  LJt.A.{N.8.)  714,  79 
E.  802. 

A  provision  in  a  contract  merely  inci- 
dental and  collateral  to  it.  and  separata 
from  and  independent  of  it.  for  a  submis- 
sion to  arbitration  of  any  dispute  that 

Digitized  byGoOglC 


1811. 


WILLIAMS  T.  BBANXING  IfFO.  00. 


S70 


may  ariM  under  It,  ^thon^  ignored  or 
repudiated,  will  not  prevent  the  mainte- 
nance of  a  suit  or  action  on  the  principal 
«ontract. 

And  thus  it  has  come  to  be  geno'ally 
the  rnl^  both  in  England  and  the  United 
titates,  that  when  a  contract,  whether  of 
insurance  or  concerning  some  other  aub- 
jecty  is  not  bo  drawn  that  no  eum  becomes 
pajrable  1^  its  terms  until  and  unless  it 
has  been  ascertained  and  awarded  by  arbi- 
trators, 80  that  an  award  is  an  eescntial 
and  integral  part  of  the  contract,  a  pro- 
vision in  such  contract  for  an  arbitration 
of  anticipated  differences,  which  is  neither 
«tpreoaly  nor  neceeearily  impliedly  made 
a  conditi<Mi  precedent  to  litigatioA,  is  s 
collateral  and  independent  contract  which 
need  not  be  carried  out  before  a  resort  is 
had  to  the  courts  to  adjudicate  a  contro- 
versy that  has  arisen  out  of  the  contract. 
Kill  T.  Hollister,  1  Wils.  129;  B<^er 
Lendon,  1  El.  &  El.  826,  28  L.  J.  Q.  B. 
N.  8.  260,  S  Jur.  N.  8.  491,  7  Week.  Rep. 
441;  Cooke  t.  Cooke,  L.  R.  4  Eq.  77,  36 
L.  J.  Ch.  N.  S.  4B0,  16  Week.  Rep.  981; 
Horton  t.  Bayer,  4  Hurlst.  &  N.  648,  S 
Jur.  N.  8.  089,  29  L.  J.  Kzeb.  K.  8.  28, 
7  Wedc.  Rep.  736 ;  Hamilton  v.  Home  Ins. 
Co.  IW  U.  8.  370,  34  L.  cd.  708,  11  Sup. 
Ct.  Rep.  133;  Perkins  t.  United  States 
Electric  L^ht  Co.  21  Blatchf.  308,  16  Fed. 
513;  Croctley  t.  Connecticut  F.  Ins.  Co. 
27  Fed.  80;  Smith  t.  Preferred  Masonic 
Mut.  Acci.  Asso.  SI  Fed.  620;  Mutual  F. 
Ins.  Co.  T.  AlTord,  9  0.  C.  A.  623,  21  U. 
S.  App.  228,  «1  Fed.  762;  Didcson  ISlg. 
Co.  T.  American  LocomotiTe  Co.  119  Fed. 
488;  Stone  t.  Dennis,  3  Port.  (Ala.)  231; 
Liverpool,  L.  A  Q.  Ins.  Co.  v.  Creighton, 
51  Oa.  96;  Adams  v.  Haigler,  123  Ga. 
«59,  61  8.  B.  638;  Hind  v.  Low,  14  Haw. 
438;  Birmingham  F.  Ins.  Co.  v.  PuWer, 
126  HI.  329,  9  Am.  St.  Rep.  698,  18  N. 

E.  804;  Chicago  Sanitary  Diet.  t.  McMahon 
A  M.  Co.  110  HI.  App.  510;  Manchester  F. 
Assnr.  Co.  t.  Koemer,  18  Ind.  App.  372, 
i>9  Am.  Bt.  Rep.  231,  40  N.  E.  1110,  41 
X.  E.  S48;  Mnnk  v.  Kanzler,  20  Ind.  App. 
105,  68  N.  E.  643;  Gere  v.  Council  Bluffs 
Ins.  Co.  67  Iowa,  272,  23  N.  W.  137,  25 
y.  W.  159;  Lesure  Lumber  Co.  t.  Mutual 

F.  Ins.  Co.  101  Iowa,  614,  70  N.  W.  761; 
Zalesky  Home  Ins.  Co.  102  Iowa,  613,  71 
N.  W.  606;  Read  t.  State  Ins.  Co.  103 
Towa,  807.  -04  Am.  St.  Rep.  180,  78  K. 
W.  605;  George  Dee  ft  Sons  Co.  Km 
City  P.  Ins.  Co.  104  Iowa,  167,  73  N.  W. 
594;  Barry  v.  Farmers*  Mut.  Hail  Asso.  114 
Towa,  186,  86  N.  W.  290;  Ison  v.  Wright, 
21  Ky.  L.  Rep.  1368,  55  S.  W.  202;  Rob- 
inson T,  Georges  Int.  Co.  17  Me.  131,  86 
Am.  Dee.  2S9 ;  Fisher  v.  Merchants  Ins.  Co. 
95  Me.  480,  85  Am.  St.  Rep.  428,  60  Atl. 
^82;  CaTanagh  t.  D00I47,  0  Allen,  60; 
Bauer  International  Waste  Co.  201  Mass. 
197,  87  N.  E.  887;  HcOunn  t.  Hanlin,  29 
Mieh.  470;  Chadwick  v.  Phoenix  Aoei.  Sl 
Siek  Ben.  Asso.  143  Mich.  481,  lOS  N.  W. 
1122,  8  Ann.  Cas.  170;  Gaseer  v.  Sim  Fire 
OAee,  42  Minn.  316,  44  N.  W.  252;  Whitney 
T.  National  Masonic  Acei.  Asso.  62  Minn. 


887,  64  H.  W.  184;  Marefa  t.  Eastern  R. 
Co.  40  N.  H.  548,  77  Am.  Dec  782;  Hurst 
T.  Litchfield,  89  N.  Y.  877;  Binsse  T.  Paige, 
1  Keyes,  87,  1  Abb.  App.  Dec.  138 ;  Sinclair 
T.  Tallmadge,  35  Barb.  002;  Tilden  v.  Bern- 
ard, 12  Ohio  C.  0.  N.  8.  193,  31  Ohio  C. 
C.  266;  Cole  Mfg.  Co.  v.  Collier,  91  Tenn. 
626,  30  Am.  St.  Rep.  898,  19  S.  W.  672; 
Florida  Athletic  Cli»  T.  Hope  Lumber  Co. 
18  Tex.  Civ.  App.  161,  44  8.  W.  10;  Turner 
T.  Stewart,  61  W.  Va.  403,  41  S.  E.  924; 
Lawson  v.  Williamson  Coal  ft  Coke  Co. 
61  W..Va.  669,  67  S.  E.  258;  Oakwood 
Retreat  Asso.  t.  Bathbome,  66  Wis.  177, 
26  N.  W.  742;  Kahn  v.  Traders*  Ins.  Co. 
4  Wyo.  419,  62  Am.  St  Rep.  47,  34  Pac. 
1069. 

In  such  eases  it  is  left  optional  with 
the  parties  to  proceed  to  arbitrate,  and  each 
is  at  liberty  to  decline  to  do  so  without 
affecting  his  right  of  action.  Continental 
Ins.  Co.  V.  Wilson,  45  Kan.  260,  28  Am. 
St.  Rep.  720,  25  Pac.  629. 

After  the  agreement  to  submit  has  been 
ignoVed  or  repudiated  by  a  party,  he  may 
maintain  his  suit  and  establish  his  claim 
1^  other  evidence  than  an  award.  Dunton 
r.  Westchester  F.  Ins.  Co.  104  Me.  372, 
20  L.R.A.(N.S.)  106S,  71  Atl.  1037. 

ITnlesB  the  agreement  to  arbitrate  cre- 
ates a  condition  precedent  to  suit,  the  juris- 
diction of  the  court  to  entertain  and  ad- 
judicate a  suit  is  not  ousted.  Origgs  v. 
Billington,  27  U.  C.  Q.  B.  620. 

A  stipulation  in  a  lease  that  any  dispute 
arising  between  lessor  and  lessee  shall 
be  submitted  to  arbitrators,  whose  award 
shall  be  flnal,  which  neithn  limits  the 
right  of  action  to  an  smonnt  found  due  by 
the  arbitrators,  nor  makes  such  right  con- 
ditional or  dependent  upon  a  submission  or 
offer  to  submit  to  arbitration,  is  no  bar 
to  an  action  ii^pon  tiie  other  covenants  in 
such  lease.  Rowe  t.  Williams,  97  Mass. 
163. 

When  a  provision  in  a  fire  insurance 
policy  that,  if  any  difference  of  opinion 
shall  arise  between  insurer  and  insured  as 
to  the  amount  ct  a  loss  or  damage  in- 
sured against,  the  dispute  shall  be  referred 
to  arbitrators  mutually  chosen  in  a  pre- 
scribed way,  whose  decision  shall  be  final, 
is  not  incorporated  with,  but  is  inde- 
pendent of  and  distinct  from,  the  under- 
writer's promise  to  pay  a  loss  or  damage 
within  a  stated  time  alter  receiving  proofs 
in  a  designated  form,  and  is  unconnected 
with  and  engagement  of  the  i)olicy  holder 
not  to  sue,  it  does  not  constitute  a  con- 
dition precedent  to  a  right  of  action  upon 
the  pohcy,  nor  any  bar  to  the  policy  hold- 
er's action  to  recover  a  loss.  Reed  v.  Wash- 
ington F.  ft  M.  Ins.  Co.  138  Mass.  572. 

The  use  of  the  phrase,  "shall  be  referred 
to  arbitrators,"  in  a  stipulation  in  a  con- 
tract providing  for  an  arbitration  to  fix 
the  amount  of  damages  in  case  of  a  breach, 
itoea  not  of  itself  make  arbitration  a  con- 
dition precedent  to  an  action  to  recover 
such  damages.  Adams  v.  Haigler,  123  Ga. 
659,  61  S.  E.  638. 

Whether  or  not  a  provision  im-  a  build- 
Digitized  by  V^OOQ  IC 


380  NORTH  CAROLINA 

ing  contract  for  a  reference  to  arbitrators 
to  be  choeen  in  the  usual  way,  of  any 
differences  that  might  arise  between  the 
parties  respecting  tlie  quality  of  the  work 
or  materials,  or  of  any  other  question  re* 
lating  to  the  contract,  was  to  be  deemed 
void  as  an  attempt  to  oust  the  courts 
of  their  jurisdiction,  the  court  in  Cole 
Mfg.  Co.  V.  Collier,  91  Tenn.  525,  30  Am. 
St.  Rep.  898,  10  S.  W.  672,  declined  to 
inquire,  because  it  held  the  refusal  or  neg- 
lect to  submit  no  defense  to  an  action 
to  recover  the  contract  price,  inasmuch 
as  it  had  not  been,  even  impliedly,  made  a 
condition  precedent  to  suit  that  there 
should  be  an  arbitration  and  award. 

The  court  in  Chippewa  Lumber  Co.  v. 
Pheniz  Ins.  Co.  80  Mich.  116,  44  N.  W. 
1055,  expressed  the  opinion  that  those 
courts  which  bad  held  not  binding  arbitra- 
tion provisions  in  fire  insurance  policies, 
for  ascertaining  the  amount  of  losses, 
had  so  decided  upon  the  ground  that  they 
had  not  been  made  a  oondition  precedent 
to  bringing  suit. 

It  was  held  in  Oruid  Rapids  F.  Ins.  Co. 
T.  Finn,  00  Ohio  St.  613,  60  L.R.A.  555, 
71  Am.  Bt.  R^.  736,  64  N.  F.  645,  that 
a  provision  for  an  arbitration  to  determine 
the  amount  of  a  lose  in  case  the  parties 
could  not  agre^  contained  in  a  fire  insur- 
ance policy,  could  not  operate  to  deprive 
the  policy  holder  of  his  right  of  actiim  to 
recover  insurance,  unless  it  was  clearly 
made  a  condition  precedent  to  the  exist- 
ence d  such  right. 

That  decision,  however,  was  overruled  in 
Graham  v.  Oerman-American  Ins.  Co.  75 
Ohio  St.  374,  16  L.R.A.(N.S.)  1065,  79 
N.  E.  930,  9  Ann.  Cas.  79,  but  upon  grounds 
not  necessarily  destructive  of  the  stated 
principle. 

XV*  Arhitrattona  of  auxlHary  and  tub- 
afdtory  guestfotts. 

In  twnerol. 

Although  persons  are  not  allowed  hy 
their  contracts  to  oust  the  courts  of  their 
jurisdiction  over  the  subject-matter  of  such 
contracts,  yet  there  is  a  general  recogni- 
tion of  the  validity,  binding  obligation, 
and  irrevocability  of  eoveDants  and  clauses 
in  etmtracts  to  submit  to  the  determina- 
tion and  flnil  decision  of  third  persons, 
specific  preliminary,  minor,  incidental,  aux- 
iliary, or  collateral  questions  of  fact  not 
going  to  the  root  of  the  cause  of  action, 
which  are  intended  simply  as  an  aid  and 
guide  to  the  courts  in  any  litigation  that 
subsequently  may  ensue  over  the  contract 
between  the  eontraetlng  parties,  by  set- 
tling in  advance  some  particular  fact,  so 
as  to  furnish  evidence  of  it  at  the  trial 
which  the  litigants  are  not  at  liberty  to 
dispute.  Every  such  afrreement  may  law- 
fully restrain  or  defer  the  right  to  sue  upon 
the  contract  in  which  it  is  embodird,  until 
the  particular  question  or  questions  to 
whieh  it  relates  shall  have  been  settled  in 
the  manner  provided.  Harrison  v.  German- 
47  L.RJk.(N.S.) 
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Americfui  F.  Ins.  Co.  67  Fed.  577;  Crum- 
liah  V.  Wilmington  4  W.  R.  Co,  5  Pel.  Ch. 
270;  Parsons  v.  Ambos,  121  Oa.  98.  48 
S.  E.  696;  Prader  v.  National  Masonic 
Acci.  Asso.  96  Iowa,  149,  63  N.  W.  601; 
Des  Moines  v.  Des  Moines  Waterworks  Co. 

95  Iowa,  348,  64  N.  W.  269;  Walker  v. 
German  Ins.  Co.  61  Kan.  725,  83  Pac.  597; 
Continental  Ins.  Co.  v.  Vallandin^am,  118 
Ky.  287,  105  Am.  St.  Rep.  218,  76  S.  W. 
22;  Dugan  v.  Thomas,  79  Me.  221,  9  Atl. 
354;  Palmer  v.  Clark,  106  Mass.  373;  Wood 
V.  Humphrey,  114  Mass.  186;  Mittenthal  v. 
Mascagni,  188  Mass.  19,  60  L.R.A.  812, 
97  Am.  St.  Rep.  404,  66  N.  E.  426;  Garr 
V.  Gomez,  9  Wend,  649;  Tilden  v.  Bernard, 
12  Ohio  C.  0.  N.  8.  lOS.  31  Ohio  C.  0.  255; 
Ball  V.  Doud,  28  Or.  14,  37  Pac  70;  Jonea 
V.  Enoree  Power  Co.  82  B.  C.  283,  76  S.  E. 
462 ;  Condon  v.  South  Side  R.  Co.  14  Oratt. 
302;  Fox  V.  Maaons'  Fraternal  Acci.  Asso. 

96  Wis.  380,  71  N.  W.  363;  Montgomery 
V.  American  Cent.  Ins.  Co.  108  Wis.  146, 
84  N.  W.  176. 

Nothing  inhibits  parties  to  a  contract 
from  providing  methods  for  ascertaining, 
or  from  constituting  as  th^  please,  the 
cause  of  action  which  is  to  become  the 
subject-matter  of  decision  by  the  courts. 
Scott  V.  Avery.  6  H.  L.  Cas.  811,  26  L.  J. 
Exch.  N.  8.  303,  2  Jur.  N.  8.  815,  4  Week- 
Rep.  746. 

An  agreement  between  a  transportation 
company  and  a  mining  company,  laying 
down  a  formula  for  determiniing  the 
amount  payable  by  the  latter  as  tolls  for 
the  carriage  of  its  product  to  tide  water, 
and  providing  for  the  payment  of  addition- 
al tolls  in  case  of  the  enlargement  of  the 
carrier's  way,  at  a  rate  to  be  determined, 
if  not  agreed  upon,  by  an  arbitration,  ia 
valid  and  binding.  Delaware  A  H.  Canal 
Co.  V.  Pennsylvania  Coal  Co.  50  N.  Y.  250. 

An  agreement  between  a  master  and 
servant  respecting  tiie  former's  liabilil^  to 
the  latter  for  an  injury  received  in  the 
service,  which  stipulates  the  submission  to 
arbitration  of  the  question  of  the  extent 
of  the  injury  and  resulting  disability,  is 
valid  when  the  fundamcn^l  question  of 
the  master's  liability  and  the  servant's 
right  to  recover  for  the  injury  is  left  open 
for  judicial  determination.  Borgnia  v. 
Falk  Co.  147  Wis.  327,  37  L.R.A.(N.S.) 
489,  133  N.  W.  209,  2  N.  C.  C.  A.  834. 

A  contract  of  employment  between  mas- 
ter and  servant  to  endure  during  the  joint 
lives  of  both,  providing,  inter  oua,  that  if 
the  former,  without  adequate  cause,  should 
dismiss  the  latter,  or  of  the  latter,  for  an 
adequate  cause,  should  quit  the  employ- 
ment, then  the  master  should  pay  annually 
to  the  servant  a  stated  sum  of  money  dur- 
ing the  remainder  of  their  joint  lives,  and 
that  the  adequacy  of  the  cause  of  diaharge 
or  of  reai^ation,  as  the  case  might  be. 
should  be  determined  by  a  referee  named 
in  the  a^eement,  does  not  oust  the  courts- 
of  jurisdiction,  and  when  the  master  dis- 
missed the  servant  and  refused  to  refer, 
as  wovided,  the  question  of  the  sufficiency 
M  his  reasons  for  the  act^e  became  liable- 
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to  pay  the  promised  annuity,  which  the 
■ervant  had  a  right  to  recover  in  the  courts, 
since  the  arbi^ation  and  an  award  of 
adequacy  were  conditions  precedent  to  re- 
liering  the  master  from  his  obligation  to 
pav  the  stipulated  annuity.  Lowndes  T. 
Stamford,  18  Q.  B.  425,  21  L.  J.  Q.  B.  N. 
S.  321,  10  Jur.  N.  S.  903. 

A  reference  of  a  collateral  fact,  or  the 
submission  of  a  particular  question  form- 
ing only  a  link  in  a  chain  of  evidence,  is 
ncS  calculated  to  put  an  end  to  the  con- 
troversy, but  to  substitute  the  judgment 
of  the  referee  in  place  of  the  evidence  on 
that  incidental  or  collateral  matter,  leav- 
ing the  main  contrOTersy  open.  Q«rr  r. 
Gomez,  9  Wend.  M8. 

An  agreement  upon  good  consideration 
by  competent  persons,  making  a  third  per- 
son the  exclusive  and  final  judge  in  a  mat- 
ter, where  it  was  plainly  considered  diffi- 
cult to  attain  entire  accural^,  will  be  sus- 
tained by  the  eourta.  Palmer  t.  Clark,  106 
Mass.  373. 

A  distiction  is  justly  made,  said  Senator 
Sewaxd  in  Garr  v.  Gomez,  supra,  between 
the  reference  of  a  collateral  or  incidental 
matter  of  appraisement  or  calculation,  the 
decision  of  which  is  conclusive  of  nothing 
as  to  the  rights  of  the  parties  except  the 
mere  appraisal  or  statement,  and  a  sub- 
mission of  matters  in  controTerey  for  final 
determination. 

Thie  distinction  has  been  more  fully 
stated  in  several  later  cases. 

In  the  one  class, — executory  agreements 
for  arbitration  which  oust  the  courts  of 
their  jnrisdiction  uid  hence  are  not  al- 
lowed as  bars  to  actions,~the  parties  un- 
dertake by  an  independent  contract  to  pro- 
vide for  an  adjustment  of  all  their  disputes 
and  differences  hy  arbitration,  to  the  exclu- 
sion of  the  eourto;  while  in  the  other  case, 
— those  which  axe  sustained, — the  parties 
merely  provide  in  the  same  contract  that 
gives  the  rifi^t  and  creates  the  liability, 
that  the  right  shall  be  qualified  and  de- 
pendent upon,  and  the  liability  be  con- 
ditioned on,  the  ascertainment  and  determi- 
nation of  certain  facts  or  amounts  before 
a  cause  of  action  shall  accrue  as  conditions 
precedent  to  maintaining  any  action.  Dela- 
ware &  H.  Canal  Co.  v.  Pennsylvania  Coal 
Co.  SO  N.  Y.  250. 

The  passage  in  the  opinion  in  the  case 
just  cited,  in  which  the  distinction  noted 
was  stated,  was  quoted  and  approved  in 
Htrfmss  T.  Biehet,  M  Oal.  807,  38  Am,  Rep. 
54. 

In  Hudson  t.  McCartney,  33  Wis.  34S, 
the  New  York  decision  just  cited  was  re- 
femd  to,  and  the  opinion  in  it  amended  as 
one  drawing  a  clear  and  accurate  distinc- 
tion between  those  covenants  for  submis- 
Bi<Hi  and  conditions  precedent  in  their  na- 
ture, which  oust  the  courts  of  jurisdiction 
or  hu  actions,  and  those  which  do  not,  and 
as  to  which  a  remedy  may  be  had  to  recover 
damages. 

The  distinction  was  restated  in  Seward  t. 
Boeheater,  100  N.  Y.  164,  16  N.  E.  346, 
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and,  in  association  with  the  restatement, 
the  court  there  said: 

The  distinction  between  executory  agree- 
ments of  arbitration  which  oust  the  courts 
of  jurisdiction,  and,  therefore,  are  rejected 
as  a  bar,  and  those  which  are  sustained  as 
the  sole  remedy  between  the  parties,  is 
carefully  drawn  and  fully  discussed  in  Del- 
aware &  H.  Canal  Co.  v.  Pennsylvania 
Coal  Co.,  supra. 

To  that  authority  and  its  statement  of 
the  distinction  nothing  for  any  present  pur- 
pose needs  to  be  added. 

The  distinction  was  again  noticed  in 
National  Contracting  Co.  v.  Hudscm  River 
Water  Power  Co.  170  N.  Y.  430,  63  N.  E. 
450,  reversing,  67  App.  Div.  620,  73  X.  Y. 
Supp.  1142,  which  had  affirmed  34  Misc. 
6S2,  70  N.  Y.  Supp.  S86,  where  the  question 
was  whether  an  arbitration  clause  in  the 
contract  involved  came  'Srithin  the  rule 
which  nullifies  contracts  ousting  the  courts 
of  their  jurisdiction,  or  within  another  and 
equally  well  established  rule,  that  parties 
may  covenant  that  no  right  of  action  shall 
accrue  until  a  third  person  has  performed 
specific  acts,  or  determined  certain  differen- 
ces between  them."  The  line  of  demarca- 
tion between  the  two  classes  of  cases,  said 
the  court,  is  clear  and  distinct.  The  diffi- 
culty, if  any,  lies  in  the  applicatitHi  to  par- 
ticular facts  of  a  clearly  defined  rule. 

h.  Prices,   values,   damagea,  amounts 
payable,  quantiUes,  qualities,  ^o. 

1.  features. 

Agreements  in  or  separate  from  contracts 
leaving  to  the  decisions  of  third  persons 
questions  of  j^rice,  value,  amounts,  quanti- 
ties or  qualities  strictly  speaking,  are  not 
submissions  to  arbitration ;  neither  are  such 
third  persona  properly  called  arbitrators. 
Some  of  these  socalled  arbitrations  are  mere 
appraisements,  others  have  some,  many  or 
nearly  all,  of  the  characteristics  of  arbi- 
trations. All  of  them  in  one  or  more  par- 
ticulars differ  from  arbitrations. 

The  distinction  has  been  noticed  in  many 
cases.  Collins  v.  Collins,  26  Bear.  306,  28 
L.  J.  Ch.  N.  S.  184,  S  Jur.  N.  S.  30,  7  Week. 
Rep.  115 ;  Toledo  S.  S.  Co.  t.  Zenith  Transp. 
Co.  106  C.  C.  A.  601,  184  Fed.  391j  Cal- 
ifornia Annual  Conference  t.  Seitz,  74  Cal. 
287,  15  Pac,  839;  Hanover  F,  Ins,  Co.  v. 
Lewis,  28  Fla.  200,  10  So.  297;  Parsons  v. 
Amboa,  121  Ga.  98,  4B  S.  E.  696;  Norton 
V.  Gale,  95  111.  533,  35  Am.  Rep.  173;  Stose 
V.  Heissler,  120  111.  433,  60  Am.  Rep.  563, 
11  N.  E.  161;  Des  Moines  t.  Des  Moines 
Waterworks  Co.  05  Iowa,  348,  64  N.  W. 
260 ;  Palmer  v.  Clark,  106  Mass.  373 ;  Noble 
V.  Grandin,  125  Mich.  383,  84  N.  W.  46S; 
Garred  v.  Macey,  10  Mo.  161;  Curry  v. 
Lackey,  35  Mo.  389;  Stout  v.  Phcenix 
Assur.  Co.  65  N.  J.  Eq.  666,  56  AtL  601; 
Flint  V.  Pearce,  11  R.  I.  576. 

Thus,  a  proceeding  to  appraise  a  loss 
under  a  fire  insurance  policy  is  no  arbitra- 
tion in  the  accepted  legal  sense  oS  the  word. 
Hanover  F.  Ins.  Co.  t.  Lewis,  28  Fla.  20B, 
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]0  So.  207;  Stout  t.  Pbosnix  Auar.  Co. 
65  N.  J.  Eq.  566,  56  Atl.  691. 

Neither  ia  a  reference  to  third  persons  to 
tlx  the  price  to  be  paid  upon  a  sale  of 
lands.  Noble  v.  Qrsndin,  126  Mich.  383, 
84  N.  W.  466;  Garred  t.  Maeey.  10  Mo. 
161. 

Neither  ia  a  reference  to  a  third  person 
to  determine  a  difference  in  value  between 
two  alaves  ezcbanged.   Curry  t.  lAckey,  85 

Mo.  389. 

There  is  this  distinction  between  an  ar- 
bitration in  the  proper  sense  of  the  term, 
and  an  appraisenteiit  or  valuation,  that  the 
latter  precludes  or  prevents  disputes  from 
arising,  while  the  former  settles  controver- 
sies after  they  have  arisen.  Collins  v.  Col- 
lins, 26  Beav.  306,  28  L.  J.  Ch.  N.  S.  184, 
5  Jur.  N.  S.  30,  7  Week.  Rep.  116. 

If  one  to  whom  a  submission  is  made  is 
restricted  to  a  simple  appraisal  of  value, 
he  is  expected  to  act  on  his  own  knowledge 
and  judgmmt,  and  neither  tiie  testimony 
of  wttnesaea  nor  the  statements  and  argu- 
ments of  parties  and  counsel  are  contem' 
plated.  Norton  v.  Gale,  96  HI.  683,  36  Am. 
Rep.  173. 

As  the  court  in  Parsons  v.  AmboB,  121 
Ga.  S8.  48  8.  E.  696,  pointed  out,  a  fixing 
of  values,  appraisement  of  loss,  etc.,  is  a 
mere  incident,  and  not  the  substance  of 
a  contract,  serving  rather  the  office  ot  evi- 
dence than  to  determine  rights,  and  aids, 
rather  than  supersedes,  the  courts  in  de- 
riding  controversies. 

An  agreement  to  submit  to  the  decision 
of  others  a  question  involving  only  calcu- 
lation or  appraisement  or  the  fixing  of 
values,  or  the  like,  or  something  merely 
ministerial  in  character,  does  not  c<«ati- 
tute  an  arbitration  und«r  the  etriot  rules 
of  the  common  law.  Toledo  8.  S.  Co.  v. 
Zenith  Tranap.  Co.  106  C.  C.  A.  501,  1S4 
Fed.  391. 

An  agreement  In  a  sale  of  forest  lands, 
providing  for  an  appraisal  and  estimate  by 
third  persona,  of  the  amount  of  merchant- 
able pme  timber  growing  on  the  lands,  to 
determine  and  fix  the  purchase  price,  can> 
not  nn^erly  be  construed  as  a  submission 
to  arbitrati<m.   Noble  v.  Orandin,  supra. 

Although  an  appraisement  of  propertv 
the  subject  of  a  contract  of  sale,  by  indif- 
ferent third  persona,  selected  as  arbitrators 
are  usually  choaen,  to  determine  a  con- 
troversy, has  characteristics  of  an  award, 
it  ia '  not  an  award  in  the  sense  that  an 
action  may  be  maintained  upon  it.  Garred 
V.  Macey,  supra. 

A  atipnlation  in  a  conatmetion  contract 
for  a  valuation  or  appraisement  by  a  per- 
son named,  and  not  invested  with  any  judi- 
cial powers,  does  not  amount  to  a  submis- 
sion to  arbitration.  Northampton  Gaslight 
Co.  V.  Parnell,  16  C.  B.  630,  3  C.  L.  R. 
409,  24  L.  J.  C.  P.  N.  S.  M,  1  Jur.  N.  S. 
211,  3  Week.  Rep.  178. 

One  designated  in  an  agreement  between 
two  other  persons,  to  measure  and  certify 
the  quantity  of  work  which  one  of  them 
has  undertaken  to  do  for  the  other,  is  not 
an  arbitrator  in  the  sMct  sense  of  the 
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term.  Mills  v.  Baylcy,  2  Hurlst.  &  a  8A. 
32  L.  J.  Exeh.  N.  8.  179,  9  Jur.  N.  8. 
490.  8  L.  T.  N.  S.  892,  11  Week.  Rep.  698. 

All  agreements  to  submit  to  the  judg- 
ment and  decision  of  third  persona,  as  pre- 
requisites to  litigations,  questions  that  re- 
late merely  to  prices,  values,  sums  lecover- 
able,  amounts  of  losses  or  damages  payable, 
quantities,  or  quality, — «11  of  which  come 
under  the  category  of  auxiliary,  collateral, 
and  incidental  issues,^ — are  ctmaidered  not 
to  oust  the  ooorts  of  their  jurisdiction, 
and  when  not  waived  or  abrogated,  are  re- 
spected and  enforced  judicially  as  valid  and 
effectual.  Munson  v.  Straits  of  Dover  8. 
S.  Co.  99  Fed.  787;  Niagara  F.  Ins.  Co.  v. 
Bishop,  154  111.  9,  45  Am.  St.  Rep.  106.  30 
N.  E.  1102. 

That  contracting  persons  may  stipulate 
that  the  amount  due  to  one  of  them  from 
the  other,  under  the  contract,  shall  be  as- 
certained by  third  persons,  is,  according  to 
the  court  in  McNcps  v.  Southern  Ins.  Co. 
69  Mo.  App.  232,  perhaps  nowhere  denied. 

An  agreement  that  values  shall  be  fixed 
by  arbitration  is  a  contract  only  for  a  mode 
of  ascertaining  an  amount  which  may  come 
to  be  in  dispute.  Bales  v.  Gilbert,  84  Mo. 
App.  676. 

A  stipulation  in  a  contract  for  construct- 
ing a  railroad,  which  does  not  attempt  to 
exclude  the  jurisdiction  of  the  courts,  but 
simply  makes  the  enforcement  of  the  com- 
pany's obligation  to  pay  for  the  work  de- 
pend upon  the  settlement  and  ascertainment 
by  a  third  person  of  the  sum  due,  is  valid. 
iJoup  V.  California  Southern  R.  Co.  63  Cal. 
87. 

The  parties  to  a  construction  contract 
are  free  to  make  the  decision  of  an  arbitra- 
tor in  the  adjustment  of  differences  as  the 

work  progresses,  as  to  the  quantity  and 
quality  of  the  work,  final.  Derby  Deak  Co. 
V.  Conners  Bros.  Conatr.  Co.  204  Mass.  461, 
90  N.  E.  543. 

A  stipulation  in  a  contract  that  the  clas- 
sification, quantity,  or  quality  of  work 
dcaie,  or  things  furnished  in  performing  it, 
shall  be  left  to  the  judgment  and  decision 
of  a  third  person,  whose  estimate  shall  be 
final,  ia  valid,  and  will  be  enforced  in  the 
courts.  Chanman  v.  Kansas  City,  CAS. 
R,  Co.  114  iio.  642,  21  8.  W.  858. 

An  agreement  to  submit  to  arbitration 
the  question  of  what  sum,  if  any,  is  due 
and  owing  by  an  alteged  debtor  of  a  de- 
fendant sued  for  money  due  the  ^laintiCb 
and  served  with  attachment,  garnishment, 
or  trustee  process,  with  covenants  mutually 
to  abide  the  award,  is  valid  and  binding. 
Woods  V.  Rice,  46  Met.  481. 

A  provision  in  a  contract  for  the  sale  of 
a  large  number  of  mules  at  stated  prices, 
the  animals  to  be  of  certain  sizes,  ag«,  and 
possessed  ,of  certain  qualities,  and  the  dam- 
ages for  failure  to  come  up  to  the  standa,rds 
set  being  a  fixed  sum  the  head,  for  an  ar- 
bitration of  differences,  should  such  arise 
between  buyer  and  seller,  is  valid,  and  an 
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agTecment  which  the  courts  will  recognize 
and  enforce.  Alford  t.  Tiblier,  1  McQloin 
(La.)  151. 

Wben^  hy  the  terms  of  a  contract,  a  cer- 
tain mode  of  aacertauiiing  tiie  quanti^  or 
measurement  of  the  amount  of  a  piee«  of 
work  done  in  performing  it  is  fixed  upon 
hy  the  parties  as  the  rule  of  evidence,  the 
plaintiff  in  an  action  on  such  contract  has 

110  right  to  resort  to  another  method  of 
])roof  until  he  has  shown  that,  after  proper 
fxortiooB  on  his  part,  his  attempts  to  pro- 
cure the  prescrilMd  kind  were  ineffectual. 
Wilson  V.  York  &  M.  B.  Co.  11  GiU  &  J.  68. 

The  class  of  contracts  which  provide  that 
the  value  of  certain  property,  the  amount 

111  a  loss  sustained,  the  quantity,  quality, 
fharncter,  and  worth  of  work  performed  on 
improvements,  and  other  similar  matters, 
shall  be  determined  by  a  certain  person  or 
persons  named  or  selected  after  a  manner 
prescribed  in  the  contract,  whose  decision 
shall  be  final,  is  lawful,  for  they  do  not 
oust  the  courts  of  jnrisdiction  over  the  sub- 
jectrmatter,  but  only  provide  a  reasonable 
and  speedy  mode  of  fixing  definitely  some 
fact,  usually  of  a  complex  or  abstruse  na- 
ture, which  it  is  difficult  to  establish  by 
cridence,  leaving  the  parties,  after  such  fact 
has  been  determined,  to  seek  the  remedies 
«f  courts  of  justice  in  litigating  such  dif- 
ferences as  may  still  exist.  Baltimore  & 
O.  R.  Co.  T.  Stankard,  06  Ohio  St.  224,  49 
LILA.  381,  60  Am.  St.  Repv  745,  46  N.  E. 
577. 

A  provision  in  a  contract  between  a  pri- 
vate and  a  municipal  corporation,  for  the 
transfer  by  the  former  to  the  latter  of 
waterworks,  for  serving  a  district  only 
partly  within  the  city  limits,  by  which  the 
mnnieipality  eovenanted  to  pay  on  or  be- 
fore a  named  date  sneh  compensation  for 
the  water  rights  and  property,  if  any,  as 
should  be  fixed  by  arbitrators  consisting  of 
the  mayor  and  two  other  designated  city 
officers,  whose  award,  when  and  if  approved 
by  the  common  council,  should  be  final  and 
conclusive,  is  valid  and  binding,  and  pre- 
clude* the  private  corporation  from  main- 
tainii^  any  action  to  recover  the  value  of 
the  franchises  and  property  transferred 
without  rsMTting  to  the  arbitration  pro- 
vided for,  although  a  time  limit  named  in 
the  eontraet  for  action  by  the  municipal 
authorities  may  have  expired.  Lidgerwood 
Park  Waterworks  Co.  v.  Spokane,  39  Wash. 
365,  53  Pac  352. 

A  stipulation  in  a  contract  relating  to 
supplying  water  to  a  city  and  its  inhab- 
itant^ between  a  municipality  and  a  public 
aervioe  ooiporation,  by  which,  as  differences 
ula^  the  rate!  to  be  paid  by  c<mBumers  of 
water  for  water  nsed  are  to  be  fixed  and 
determined  by  arbitration,  at  the  average 
prices  paid  for  water  in  other  cities  of  the 
TTnited  States  having  efiicient  waterworks 
operated  by  private  companies,  does  not  pro- 
vide a  proiwr  method  of  ascertaining  the 
reasonable  and  just  compensation  for  tho 
eottt«Dplated  Mrriee,  and,  while  not  impos- 
sible to  perform,  !■  so  impracticable,  indefl- 
nfte.  and  vnreaamable  that  it  ought  not  to. 
47  LJt^.(N.8.) 


and  will  not,  be  sustained  and  oiforeed  in 
the  courts.  Oes  Moines  v,  Des  Mc^es 
Waterworks  Co.  96  Iowa,  848,  64  N.  W. 

269. 

There  is  a  distinction  between  a  clause 
in  a  construction  contract  providing  for  a 
certificate  of  an  architect  under  whose  su- 
perintendenoe  the  work  is  to  be  executed, 
as  to  the  amount  of  work  done  from  time 
to  time  as  it  progresses,  and  stipulating 
the  payments  to  be  made  by  the  owner,  and 
one  in  such  a  contract  providing  that  any 
dispute  that  shall  arise  between  the  owner 
and  contractor  as  to  the  full  compliance 
by  the  latter  of  evervthing  to  be  performed 
under  the  contract  snail  be  referred  to  tho 
architect  as  sole  arbiter,  and  that  his  deci- 
sion shall  be  final.  In  the  former  case,  the 
procurement  of  the  architect's  certificate  is 
a  condition  precedent  to  the  right  to  sue 
on  the  contract,  but  in  the  latter  case,  the 
courts  are  not  ousted  of  juriadiction.  Ftor- 
ida  Athletic  Club  v.  Hope  Lumber  Co.  18 
Tex.  Civ.  App.  161,  44  S.  W.  10. 

Referring  to  the  contention  of  counsel 
for  a  contractor  to  build  a  railway  bridge, 
that  the  final  estimates  of  the  engineer 
made  pursuant  to  the  terms  of  the  contract 
were  inconclusive,  because  the  provisions  of 
the  contract  in  that  behalf  were  against 
the  policT  of  the  C(»nmon  law,  and  tended 
to  exclude  the  jurisdiction  of  the  courts 
invested  by  the  government  with  the  means 
and  power  to  consider  and  decide  all  legal 
controversies,  the  Virginia  court  of  appeals, 
by  Moncnre,  J.,  in  Kidwell  v.  Baltimore  & 
O.  R.  Co,  11  Gratt.  676,  said:  The  doc- 
trine relied  on  refers  to  agreements  to 
refer  disputes  to  ari)itration,  such  as  stip- 
ulations usually  inserted  in  articles  of 
partnership,  that  controversies  between  the 
partners,  shall  be  referred  to  arbitrators 
named  in  the  articles  or  to  be  named  by 
the  respective  partners.  It  may  well  be 
questioned  whether  the  provisions  of  con- 
struction contracts  for  tne  final  estimates- 
come  within  tiie  influence  of  the  doctrine. 
They  seem  to  stand  on  higher  ground  than 
mere  agreements  for  future  reference,  and 
to  be  substantial  and  irrevocable  parts  of 
the  contracts  in  which  they  are  embodied. 
The  question  thus  suggested  the  court  found 
it  unnecessary  to  decide,  because  in  that 
case  the  contractor  not  only  made  no  at- 
tempt to  revoke  the  engineer's  authority, 
or  objection  to  his  making  the  final  esti- 
mates, hut  he  appeared,  presented  his- 
claims,  and  was  heard  fally  in  the  matter, 
and  the  engineer  rendered  a  fair  decision, 
which  was  deemed  conclusive. 

A  common  clause  in  building  and  con- 
struction contracts  is  one  which  reserves 
to  the  owner  or  employing  party  the  right, 
during  the  progress  of  the  work,  to  change 
the  plans  and  specifications  in  such  wise  as- 
to  omit  some  features  or  add  others,  or 
both,  and  which  provides  for  deductiona 
from  or  increases  in  the  contract  price  pro- 
portionate and  equal  to  the  value  of  the 
omitted  or  extra  work  and  materials,  as- 
fixed  and  certified  by  the  architect  or  en< 
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i^'ineer  in  charge  of  the  work,  or  other  per- 
sons designated  or  unnamed. 

The  parties  are  competent  to  make  con- 
tracts with  proTiBtOQB  of  thia  sort  in  them, 
and  whoi  they  do  are  bound.  Such  con- 
tracts do  not  oust  the  courts  of  jurisdic' 
tion,  but,  like  einiilar  provisiona  m  other 
contracts  to  fix  by  appraisement  prices  or 
values  for  property  sold,  sums  payable  for 
losses  Buetained,  or  damages  incurred,  are 
considered  valid  and  as  merely  disposing  of 
auxiliary,  collateral,  and  incidental  issues. 
Conners  t.  United  States,  130  I'ed.  609.  af- 
firmed in  72  a  C.  A.  272,  141  Fed.  16; 
Holmes  v.  Bichet,  60  Cal.  307,  38  Am.  Bep. 
oi;  Davisson  t.  East  Whittier  Land  & 
Water  Co.  153  Cal.  81,  96  Pac.  88;  Wwgner 
V.  Greeustine,  114  Mich.  310,  72  N.  W. 
170;  Wyckoff  v.  Woarms,  118  App.  Div. 
699,  103  N.  Y.  Supp.  650;  Ball  V.  Doud, 
26  Or.  14,  37  Pac.  70;  Myers  T.  St.  Andrews 
4  Q.  R.  Co.  10  N.  B.  577. 

A  stipulation  in  a  construction  contract 
making  an  architect,  engineer,  inspector,  or 
other  person  in  charge  of  the  work  an  ar- 
bitrator of  the  quantity  and  quality  of  the 
work  and  materials,  and  of  the  compensa- 
tion to  be  paid  for  the  same,  ie  valid  and 
obligatory.  Guild  v.  Andrews,  70  C.  C.  A. 
49,  337  Fed.  369. 

Sucli  stipulations  are  not  naked  agree- 
ments to  submit  differences  to  arbitration, 
nor  are  they  collateral  independent  con- 
tracts, hut,  ou  the  contrary,  they  are  of  the 
very  essence  of  the  main  contracts,  not 
revocable,  and  must  be  complied  with,  or 
adequately  excused  as  conditions  precedent 
to  suit.  Memphis  Trust  Co.  t.  Brown- 
Ketchum  Iron  Works,  93  C.  C.  A.  162,  166 
Fed.  308. 

The  exceptions  to  and  limitations  of  the 
rule  that  arhitratitm  agreements  taking 
away  the  jurisdiction  of  the  courta  are 
void,  according  to  the  court  in  Jefferson 
F.  Ins.  Co.  V.  Bierce,  183  Fed.  588,  do  not 
go  beyond  cases  where  the  advance  agree- 
ment was  (1)  to  submit  to  general  arbitra- 
tion specific  questions  of  met,  the  deter- 
mination of  which  is  a  condition  precedent 
to  any  legal  action,  or  (2)  to  submit  to  a 
supervising  umpire  or  technical  expert,  or 
one  who  is  botn,  questions  of  fact  arising 
under  his  supervision  or  pertaining  to  his 
specialty,  and  such  questions  of  construc- 
tion or  of  law  as  are  incidental  to  the  con- 
troversy which  may  arise  upon  such  subject. 

8.  Prices  and  valuea  in  sales. 

Hie  principle  set  forth  at  the  beginning 
of  this  division  has  often  been  applied  in 
actions  to  recover  the  purchase  price  or 
value  of  property  sold  under  a  contract 
by  which  such  price  or  value  was  to  he 
fixed  and  determined  by  the  appraisement 
and  award  of  third  persons.  Humaston  v. 
American  Tele^.  Co.  20  Wall.  20,  22  L.  ed. 
279;  Perkins  t.  United  States  Electric 
Light  Co.  21  Blatehf.  308.  16  Fed.  613; 
Knoche  v.  Chicago,  M.  &,  St.  P.  R.  Co.  34 
Fed.  471 ;  California  Annual  Conference  v. 
ReitK.  74  Cal.  287,  15  Pac.  839;  Jones 
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V.  Brown,  171  Mass.  318,  fiO  N.  £.  648; 
Noble  T.  Grandin,  125  Mich.  383,  84  N.  W. 
466;  Orne  v.  Sullivan,  3  How.  (Miss.)  161, 
34  Am.  Dec  74;  Bales  v.  Gilbert,  84  Mo. 
App.  676;  DunneU  v.  Keteltaa,  16  Abb.  Pr. 
205;  Gourlay  v.  Somerset,  19  Vet.  Jr.  429; 
Cooper  V.  Suuttleworth,  26  L.  J.  Exch.  K. 
S.  114. 

The  legal  rules  governing  contracts  for 
arbitration  in  respect  of  their  validity  and 
the  proceedings  under  them  do  not  apply 
to  contracts  for  sale  of  property  at  a  price 
to  be  paid  etjual  to  a  valuation  determined 
by  the  appraisement  of  third  persons.  Cali- 
fornia Annual  Conference  t.  Seitz,  74  Cal. 
287,  15  Pac.  839. 

When  such  is  the  contract  the  vendor 
may  not  ignore  its  stipulations  and  sue 
for  purchase  money,  without  at  least  mak- 
ing an  earnest  effort  to  procure  an  award. 
Knoche  v.  Chicago,  M.  &  St.  P.  R.  Co.  34 
Fed.  471. 

Ordinarily,  when  there  is  no  reference  to, 
or  deciision  by  the  appraisers  fixing,  the 
price  or  value  of  the  subject  of  sale  and 

Surchase  under  such  a  contract,  there  is 
Lcking  an  essential  element  to  complete  it, 
so  long  as  it  remains  wholly  executory,  and 
the  sale  utterly  fails.  Bales  v.  Gilbert, 
84  Mo.  App.  675. 

When  there  is  an  agreement  that  the 

Srice  of  an  estate  shaU  be  fixed  ar- 
itrators,  and  they  do  not  fix  it,  there  i* 
no  contract,  aa  the  price  is  of  the  essence 
of  a  contract  of  sale,  and  the  court  cannot 
make  a  contract  where  there  is  none.  Gour- 
lay V.  Somerset,  19  Ves.  Jr.  429. 

The  court  will  neither  undertake  to  force 
the  appraisers  to  decide  upon  a  price,  nor 
decide  for  them.  If  they  fail  to  fix  the 
price,  the  sale  must  also  fail,  unless  there 
has  been  a  part  performance  of  the  contract, 
or  circumstances  exist  that  make  it  in- 
equitable not  to  enforce  it.  Donnell  r. 
Ketcltas,  16  Abb.  Pr.  205. 

An  agreement  between  two  persons  re- 
specting a  sum  to  be  paid  by  one  to  the 
other  for  personal  property  belonging  to  the 
latter,  or  work  done  by  him  for  the  fonner, 
to  be  fixed  and  awarded  by  appraisers  or 
arbitrators  mutually  chosen,  does  not  cast 
a  l^ial  obligation  upon  him  who  is  expected 
to  pay  that  bis  nominee  shall  act  and  make 
an  award,  nor  charge  bim  with  a  liability 
if  the  reference  fails  by  the  nonaction  of 
the  arbitrator  or  a[^raiser,  he  has  named. 
Cooper  V.  Shuttleworth,  25  L.  J.  Exch.  N. 
S.  114. 

An  agreement  whereby  one  mtering  the 
employment  <rf  another  gives  an  opticm  to 
the  master  to  purchase  devices  and  inven- 
tions invented  and  perfected  in  the  course 
of  such  employment,  at  a  price  to  be  fixed, 
if  not  agreed  upon,  by  arbitrators  chosen 
in  the  usual  way,  is  valid  and  effective  to 
prevent  the  employee  from  retaining  or  re- 
covering back  his  iaventi<ms  and  devices 
without  proceeding  with  the  arbitration. 
Perkins  t.  United  States  Electric  Light  Co. 
21  Blatchf.  308,  16  Fed.  613. 

A  provision  in  an  agreement  by  stodk- 
holders  of  a  private  corporation,  for  tlw 
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control  apd  management  of  iU  affairs, 
whicK  provides,  tnter  alia,  for  aalea  of 
sharps  of  deceased  and  retiring  sharehold- 
ers to  the  surviving  and  persisting  ones, 
for  an  arbitration  of  any  controversy  or 
differences  of  opinion  tuat  ehall  arise, 
coupled  with  a  prohibition  of  actions  at 
Isw  or  suits  in  equity,  except  upon  awards 
of  the  arbitrators,  and -an  explicit  declara- 
tion m^ing  an  arbitration  and  award  a 
condition  precedent  to  the  right  to  sue,  is 
only  valid  in  respect  of  disputes  concern- 
ing; the  price  to  be  paid  for  the  transfer  of 
shnres  infer  aese,  as  to  all  else  it  is  an 
attempt  to  oust  the  courts  of  jurisdiction. 
Jonea  v.  Biown,  171  Mass.  318,  60  N.  E. 

4.  Jtamagea. 

A  clause,  provision,  or  covenant  in  a  con- 
tract, which  does  not  assume  in  any  way 
lo  oust  the  courts  of  their  jurisdiction,  but 
leaves  to  judicial  determination  the  gen- 
eral question  of  a  breach  of  the  contract 
or  the  liability  of  a  party  to  it  to  pay  the 
other  an  amount  which  may  be  due  by  its 
terms,  and  simply  provides  that,  as  a  pre- 
liminary to  any  suit  or  action,  the  extent 
or  amount  of  danattgea  recoverable  shall  be 
first  ascertained  and  determined  1^  the  ar- 
bitrament or  appraisal  of  third  persons,  is 
almost  universally  held  valid  and  binding, 
and  is  respected  and  enforced  in  the  courts. 

The  more  numerous  and  tlie  most  con- 
spicuous cases  in  which  this  doctrine  has 
b<^n  recognized  and  frequently  applied  have 
arisen  on  policies  of  insurance.  Hamilton 
r.  Liverpool  ft  L.  ft  G.  Ins.  Co.  136  U.  S. 
S42.  34  L.  ed.  419,  10  Sup.  Ct.  Rep.  945; 
flauche  V.  London  &  L.  Ins.  Co.  4  Woods, 
102,  10  Fed.  347;  Wallace  v.  German-Amer- 
ican Ins.  Co.  4  McCrary,  123,  41  Fed.  742; 
Western  Assur.  Co.  v.  Hall,  112  Ala.  318, 
20  So.  447;  Hall  v.  Norwalk  F.  Ins.  Co. 
57  Conn.  105,  17  Atl.  35G;  Hanover  F. 
Ins.  Co.  r.  Lewis,  28  Fla.  200,  10  So.  297; 
Southern  Home  Ina.  Co.  v.  Faulkner,  57 
Fla.  104,  131  Am.  St.  Rep.  1098,  49  So. 
342;  Kiagara  F.  Ins.  Co.  v.  Bishop,  154 
IlL  0,  45  Am.  St.  Rep.  105,  39  N.  G.  1102; 
Stephenson  t.  Piscataqua  F.  &  M.  Ins.  Co. 
54  \fe.  70;  Fisher  v.  Merchants'  Ins.  Co. 
95  Me.  486,  85  Am.  St.  Rep.  428,  50  Atl. 
292;  Dunton  v.  Westchester  F.  Ins.  Co.  104 
Me.  372,  20  L.R.A.(N.8.)  1058,  71  Atl. 
1037 :  Reed  ▼.  Washington  F.  ft  M.  Ins.  Co. 
138  Mass.  572;  Soars  t.  Home  Ins.  Co.  140 
Mass.  343,  6  N.  B.  140;  Gasser  t.  Sun  Fire 
Office,  42  Minn.  315,  44  N.  W.  262;  McNeen 
V.  Southern  Ina.  Co.  81  Mo.  App.  335; 
Stout  V.  Phoenix  AsBur.  Co.  65  N.  J.  Eq. 
586,  56  Atl.  691;  Townsend  v.  Greenwich 
Ins.  Co.  86  App.  Div.  323,  83  N.  Y.  Supp. 
909,  affirmed  in  178  N.  Y.  634,  71  N.  E. 
1140;  Pioneer  Mfg.  Co.  v.  Fhcenix  Assur. 
Co.  106  N.  C.  28,  10  S.  E.  1057;  Herndon 
v.  Imperial  F.  Ins.  Co.  107  N.  C.  183.  12 
S.  E.  126;  Grady  v.  Home  F.  ft  M.  Ins.  Co. 
27  R.  I.  435,  4  L.R.A.(N.S.)  288,  63  Atl. 
173 ;  Hickerson  v.  German-American  Ins. 
Co.  96  Tenn.  193,  32  L.R.A.  172,  33  S.  W. 
1041;  Scottish  Union  ft  Nat.  Ins.  Co.  v. 
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Clancy,  71  Tex.  5,  8  S.  W.  630;  American 
Cent.  Ina.  Co.  v.  Bass  Bros.  90  Tex.  380,  38 
S.  W.  1119;  Chapman  v.  Rockford  Ins.  Co. 
89  Wis.  572,  28  L.R.A.  405,  62  N.  W.  422. 

The  doctrine,  however,  is  one  of  general 
application  to  contracts  of  all  classes.  Fox 
V.  Hempfield  R.  Co.  3  Wall.  Jr.  243,  Fed. 
Cas.  Ko.  6,010;  Munson  v.  Straits  of  Dover 
S.  S.  Co.  99  Fed.  787;  California  Annual 
Conference  v.  Seitz,  74  Cal.  287,  16  Fac 
839;  Adams  v.  Haigler,  123  Ga.  659,  51  S. 

E.  638;  Hood  v.  Hartshorn,  100  Mass.  117, 
1  Am.  Rep.  89;  Wood  v.  Humphrey,  114 
Haas.  185;  Miles  v.  Schmidt,  168  Mass.  339. 
47  N.  E.  115;  Tilden  v.  Bernard,  12  Ohio 
C.  C.  N.  S.  193,  31  Ohio  C.  D.  255;  Balti- 
more ft  O.  R.  Co.  V.  Stankard,  66  Ohio  St. 
224.  49  L.R.A.  881,  60  Am.  St.  Rep.  746, 
46  N.  E.  577 ;  Phoenix  Pottery  Co.  t.  GrifBn, 
16  Phila.  669;  Jones  v.  Enoree  Fowtx  Co. 
92  S.  C.  263,  76  S.  £.  452;  Northampton 
Gaslight  Co.  v.  Parnell,  15  C.  B.  630,  3 
C.  L.  R.  409,  24  L.  J.  0.  P.  N.  S.  60,  1 
Jur.  N.  S.  211,  3  Week.  Rep.  179. 

While  parties  may  impose  as  a  condition 
precedent  to  applications  to  the  courts, 
that  they  shall  first  have  settled  by  an 
agreed  mode  the  amount  to  be  recovered, 
they  cannot  entirely  close  the  access  to  the 
courts  of  law.    Stephenson  t.  Piscataqua 

F.  4  M.  Ins.  Co.  54  Me.  70;  Dunton  r. 
Westchester  F.  Ina.  Co.  104  Me.  372,  20 
L.RA.(N.S.)  1058,  71  Atl.  1037. 

It  seems  to  be  generally  held,  according 
to  the  court  in  American  Cent.  Ins.  Co.  v. 
Bass  Bros.  90  Tex.  380,  38  S.  W.  1119,  that 
a  stipulation  in  a  fire  insurance  contract, 
that  the  question  of  the  insurer's  liability 
shall  be  determined  by  arbitration,  is  con- 
trary to  public  policy  and  void;  but  it  is 
otherwise  as  to  the  aaeertainment  of  the 
amount  of  a  loss.  There  is  neither  repug- 
nancy nor  inconsistency  in  leaving  the  for- 
mer question  to  the  courts  when  the  lia- 
bility is  disputed,  and  at  the  same  time 
providing  that  the  amount  of  the  recovery 
shall  be  settled  by  arbitration. 

The  clauses  found  in  the  greater  number 
of  Are  insurance  policies  for  an  arbitration 
or  appraisement  of  the  amount  of  a  loas  or 
damage  concerning  which  the  parties  differ, 
as  a  prerequisite  to  any  suit  or  action  by 
the  policy  holder  against  the  insurer  to 
recover  a  loss  or  damage,  are  in  general 
upheld  as  valid  and  binding,  although  in 
some  cases. they  have  been  held  invalid,  in 
others  limited  and  circumscribed  in  effect, 
and  in  all  not  allowed  to  oust  the  courts  of 
their  jurisdiction  to  adjudicate  the  insur- 
er's liability,  according  to  the  court  in 
Hickerson  v,  German-American  Ins.  Co.  96 
Tenn.  :93,  32  L.R.A.  172,  33  S.  W.  1041. 

In  Mansfield  v.  Doolin,  Tr.  Rep.  4  C,  L.  17, 
Chief  Justice  Whiteside  quoted  and  adopted 
the  language  of  Baron  Martin  in  Elliott  v. 
Royal  Exch.  Assur.  Co.  L.  R.  2  Exch.  237, 
36  L.  J.  Exch.  N.  S.  129,  16  L.  T.  N.  S. 
390,  15  Week.  Rep.  907,  eulogizing  it  as 
good  senne,  and  pointedly  distinguishing  the 
case  nt  bar,  which  arose  on  a  building  con- 
tract, and  was  brought  by  an  owner  against 
a  contractor  for  abandoning  tbe  works  and 
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iMvIng  the  building  unflnished,  from  the 
cited  case,  brought  to  recover  fire  insurance. 
The  passage  in  point  in  Baron  Martin's 
jude^ent,  read:  In  construing  the  ccm- 
tract,  we  must  consider  its  nature.  It  is 
a  policy  of  assurance;  and  it  is  well  known 
to  everyone  that  in  such  a  contract  there 
is  constantly  a  dispute  as  to  the  value  of 
articles  for  which  compensation  is  claimed. 
It  is  equally  well  known  that  this  is  a  ques- 
tion which  a  jury  cannot  try;  and  that  if 
the  matter  be  allowed  to  go  into  court,  the 
parties,  after  incurring  all  that  expense, 
may  have  to  go  to  arbitration.  Therefore, 
assuming  the  parties  to  be  aware  of  this, 
it  is  the  part  of  wise  men  to  agree  that 
the  question  of  value  shall  be  determined 
at  the  outset. 

It  is  not  unlawful  for  parties  to  impose 
upon  themselves  a  condition  precedent  to 
an  action  respecting  the  mode  of  settling 
the  amount  of  damages,  or  the  time  of  pay- 
ment, or  any  matters  of  that  sort  which 
do  not  go  to  the  root  of  the  action.  Hood 
v.  Eartshorn,  100  Masq.  117,  1  Am.  Rep. 
89;  Wood  v.  Humphrey,  114  Mass.  185. 

When  the  question  is  a  preliminary  one, 
or  in  aid  of  an  action  at  law  or  suit  in 
equi^,  such^  for  instance,  as  the  ascertain- 
ment of  damages,  an  agreement  for  arbi- 
tration will  be  upheld.  Miles  T.  Schmidt, 
168  Mass.  339,  47  N.  E.  116. 

It  is  competent  for  parties  contracting 
to  agree  that  disputes  over  accounts  in- 
volving the  examination  of  books,  the  value 
of  articles,  or  the  extent  of  damages,  shall 
be  settled  by  arbitration,  and,  if  they  do 
so,  the  courts  will  hold  the  agreement  bind- 
ing. Phoenix  Pottery  Co.  t.  Griffin,  16 
Pbila.  668. 

An  agreement  upon  a  mode  of  settling 
any  particular  issue  of  fact  that  may  arise 
under  a  contract,  such  as  a  controversy 
over  a  question  of  quality  of  goods,  or  th*e 
amount  of  a  loss  or  damage,  is  valid,  be- 
cause it  leaves  open  for  the  decision  of  the 
courts  the  question  of  ultimate  liability. 
Jones  V.  Enoree  Power  Co.  92  S.  C.  263,  7*5 
8.  E.  462. 

A  provision  in  a  lease  of  land  reserving 
to  the  landlord  a  right  to  sell  the  premises, 
and  ipso  facto  terminate  the  lease  upon  the 
p»inent  of  the  tenant's  damages,  some  spe- 
cifically mentioned  and  the  rest  to  be  as- 
certained by  arbitration,  is  valid  and  bind- 
ing, and  the  tenant  cannot  be  made  to  sur- 
render his  possession  except  upon  the  pay- 
ment of  his  damages,  either  agreed  upon  or 
awarded  by  tiie  arbitrators.  Abeel  v.  Hub- 
bell,  62  Mich.  37,  17  N.  W.  281. 

S.  Payments  contingent  on  awardm. 

All  agreements  in  contracts  for  the  pay- 
ment of  sums  of  money  upon  the  sole  con- 
tingency that  the  amounts  to  be  paid  shall 
be  finally  determined  by  third  persons, 
leaving  open  the  general  question  of  the 
liability  to  pay  the  sums  thus  fixed,  atp 
valid  and  binding,  and  upheld  and  enforced 
in  the  courts.  Manchester  F.  Assur.  Co,  v. 
Koemer,  13  Ind.  App.  372,  SS  Am.  St.  Rep. 
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231,  40  N.  £.  1110,  41  N.  £.  8^8;  Lesure 
Lumber  Co.  v.  Mutual  F.  Ina.  Co.  101  Iowa, 
614.  70  N.  W.  761;  George  Dee  A  Sons  Co. 

V.  Key  City  F.  Ins.  Co.  104  Iowa,  167,  73 
N.  W.  594. 

The  courts  make  a  distinction  between 
an  agreement  which  refers  to  arbitration 
the  extent  or  amount  of  damages  to  be  re- 
covered, but  leaves  the  parties  free  to  have 
determined  by  the  courts  the  right  to  re- 
cover or  the  liability  to  pay  such  damages, 
and  an  agreement  which  refers  to  arbitra- 
tors the  authority  to  decide  the  right  f»f 
one  party  to  recover,  and  the  liability  of 
the  other  to  pay,  damages.  Western  Assur. 
Co.  V.  Hall,  112  Ala.  318,  20  So.  447. 

"The  distinction  between  the  two  cases  is 
marked  and  well  defined."  Delaware  &  H. 
Canal  Co.  V.  Pennsylvania  Coal  Co.  50  N. 
Y.  250. 

The  doctrine  stated  in  Stephenson  v.  Pis- 
cataqua  F.  &  M.  Ins.  Co.  04  Me.  56,  distin- 
guishing between  valid  and  invalid  agree- 
ments for  arbitration,  that  while  parties 
may  impose,  as  a  condition  precedent  to 
application  to  the  courts,  that  they  shall 
first  have  settled  by  an  agreed  mode  the 
amount  to  be  recovered,  they  cannot  en- 
tirely close  access  to  the  courts  of  law,  was 
declared  in  Fisher  v.  Merchants'  Ins.  Co. 
95  Me.  486,  86  Am.  St.  Rep.  428,  60  Atl. 
282,  to  have  become  so  universally  recog- 
nized by  the  courts  that  it  is  unnecessary 
to  refer  to  further  authorities  in  its  oup- 
port. 

If  a  cMitract  involving  the  payment  of  a 
sum  of  money  specifies  a  mode  which  is  ea- 
sential  for  ascertaining  the  amount,  the 
contract  is  conditional  until  such  amount  is 
ascertained,  and  becomes  absolute  only 
when  it  has  been  determined.  Woodruff  t. 
Woodruff,  44  N.  J.  Eq.  340,  1  L.R.A.  380, 
16  Atl.  4. 

One  who  covenants  that  the  maker  of  m 

promissory  note  will  pay  bis  indebtedneM 
upon  it  by  delivering  mules  according  to 
the  terms  of  an  award  to  be  afterward 
made  by  arbitrators,  ahd  who  did  not  si^^ 
or  indorse  the  note  or  become  otherwise 
bound  by  it,  incurs  no  liability  upon  his 
covenant,  where  no  arbitration  takes  place 
and  the  agreement  to  arbitrate  is  revoked. 
Shell  T.  Aaher,  81  Ky.  L.  Rep.  666,  102 
S.  W.  878. 

When  a  party  covenants  to  pay  for  work 
contracted  to  be  done  such  a  sum,  and  that 
only,  as  a  third  person  named  and  mutually 
agreed  upon  shall  award,  the  other  party 
can  maintain  no  action  against  him  to  re- 
cover compensation  for  such  work,  without 
procuring  such  an  award.  Reynolds  t. 
Caldwell,  51  Pa.  298. 

When  the  parties  to  a  contract  agree  in 
it  that  money  shall  be  paid  by  one  to  the 
other  when  a  third  person  named  in  it,  or 
persons  to  be  named  in  a  prescribed  man- 
ner, shall  have  determined  the  sum,  a  cause 
of  action  to  recover  the  money  does  not 
arise  until  the  person  or  persons  have  fixed 
the  amount,  unless  something  has  occurred 
operating  as  a  waiver  of  Hn  <ymdition 

Digitized  by  GoOglC 


IBll. 


WILLIAMS  V.  BRANNING  MFG.  00. 


387< 


pnoedenti  m  to  «eaM  perlorniuice  of  it» 
or  iinleH,  with  fair  and  reasonable  effort, 
the  eondition  cannot  be  performed.  Cliap- 
man  t.  Rockford  Ins.  Co.  88  Wis.  672,  28 
LJUL  405,  62  N.  W.  422. 

It  is  now  too  well  settled  in  thie  state 
to  be  questioned,  said  the  court  in  Del 
Genovese  v.  Third  Ave.  R,  Co.  13  App.  Div. 
412,  43  N.  Y.  Supp.  8,  that  where  the  par- 
ties have  selected  an  arbitrator  to  deter- 
mine the  qnestions  that  arise  during  the 
performance  of  the  ccmfaraet,  and  upon 
whose  certificate  the  payments  are  to  be 
made,  and  the  contract  provides  Uiat  his 
certificate  shall  be  binding,  his  decision  is 
a  condition  precedent  to  the  right  of  either 
party  to  recover  under  the  contract. 

0.  Benta,  improt^ements,  etc.,  in  land- 
lord and  tenant  agreements. 

The  doctrines  just  stated  have  been  ap- 
plied in  several  litigations  between  land- 
lords and  tenants,  where  leases  have  had 
prorisiona  for  determining  by  arbitrations 
or  appraisements  rents  payable,  the  values 
of  improvements  added  to  the  demised 
premises  by  the  lessees  to  be  paid  for  by 
the  lessors,  the  repairs  to  be  made  to  put 
the  premises  in,  or  restore  them  to,  good 
condition,  and  similar  clauses  and  cove- 
nants. 

All  Buch  provisions  are  valid  and  binding, 
and.  if  «o  expressed,  constitute  conditions 

Itreeedent  to  suits  and  actions  based  on  the 
eases  and  relations  of  the  landlords  and 
tenants.  Stose  v.  Eeissler,  120  111.  433,  60 
Am.  Kep.  563,  11  N.  E.  161;  Hood  v.  Harts- 
horn, 100  Mass.  117,  1  Am.  Rep.  89;  Abeel 
T.  Hubbell,  62  Mich.  37,  17  N.  W.  231; 
Donnell  t.  Lee,  68  Mo.  App.  288;  Atterbury 
V.  Columbia  College,  66  Misc.  273,  123  N. 
Y.  Supp.  25;  Abbot  v.  Shepherd,  4  Phila. 
90;  Flint  t.  Pearce,  11  R.  I.  676;  Hopkins 
T.  Gilman,  22  Wis.  470. 

A  submission  to  arbitratiim  of  a  dis- 
pute between  landlord  and  tenant  respect- 
ing the  shares  of  crops  to  which  each  is 
«ititled  is  valid.  Donnell  v.  Lee,  68  Mo. 
App.  288. 

An  agreement  in  a  lease  giving  the  land- 
lord an  option  to  renew  repeatedly  for 
stated  terms,  at  rentals  equal  to  certain 
percentages  of  the  value  of  the  demised 
premises  as  determined  by  the  appraisement 
of  arbitrators  chosen  in  the  usual  way, 
or  else  to  pay  the  value  aseertaiped  in  thf* 
same  manner,  of  any  improvements  made 
by  the  tenant  when  the  original  or  any 
renewed  term  expires,  although  incapable 
of  being  specifically  enforced  by  a  decree 
of  a  court  of  equity,  nevertlieless,  if  broken 
by  the  landlord  by  refusal  to  arbitrate, 
and  either  to  renew  the  lease  or  pay  for 
the  improrementa,  affords  the  tenant  a 
good  cause  of  setion,  and  a  court  will  take 
or  retain  jurifdiction  of  his  suit,  determine 
by  evidence  for  itoelf  the  value  of  his  im- 
provement, and  render  judi^ment  for  the 
amonnt  afrainst  the  landlord.  Hopkins  v. 
Gilman,  22  Wis.  476. 

If  a  tenant  covenants  to  cultivate  the 
47  L.R.A.(N.S.) 
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demised  land  in  a  husbandlike  manner, 
or  in  default  to  pay  such  damages  as  sliali 
be  ascertained  and  awarded  1^  an  arbi* 

trator,  no  action  will  lie  until  the  arbi- 
trator has  acted.  Tredwen  v.  Holman,  1 
Hurlst.  &  C.  79,  31  L.  J.  Bxch.  N.  8.  898, 
8  Jur.  N.  S.  1080,  8  L.  T.  N.  8.  187,  10 
Week.  Rep.  652. 

A  landlord  who,  by  a  lease  in  writing, 
lets  a  furnished  house  to  a  tenant  cove- 
nanting therein  to  surrender  possession  at 
tlie  end  of  the  term,  <tf  the  house  and  fur- 
niture in  good'order,  and  to  make  good  and 
pay  for  loss,  damage,  or  breakage,  if  any, 
such  a  sum  of  money  as,  if  in  dispute, 
shall  be  settled  and  awarded  by  two  im- 
partial appraisers,  cannot  main^in  an  ac- 
tion against  the  tenant  to  recover  for  loss, 
damage,  or  breakage  of  the  contents  of  the 
house,  without  first  procuring  a  valuation 
in  th«  manner  provided,  and  an  award  fix- 
ing the  amount.  Babbage  v.  Coulbum,  L. 
R.  9.  Q.  B.  Biv.  235,  61  L.  J.  Q.  B.  N.  S. 
638,  46  L.  I.  N.  8.  28S,  SO  Week.  Bep. 
960. 

ZFI.  ArbttraUona  a»  eondittonB  ]iraw- 

dent  to  litigation. 

It  is  a  well-settled  principle  of  law  that 
when,  by  his  contract,  one  charges  him- 
self with  an  obligation  possible  to  be  per- 
formed, he  must  make  it  good,  unless  the 
act  of  God,  tiie  law,  or  the  obligee  renders 
performance  impossible.  United  States  t. 
Gleofion,  175  U.  S.  588,  44  L.  «d.  284,  20 
Sup.  Ct.  Rep.  228. 

A  lawful  and  possible  condition  precedent 
for  a  right  of  action  dependent  upon  it  to 
arise  generally  must  be  strictly  performed, 
however  unreasonable  it  may  appear. 
Baltimore  ft  0.  R.  Co.  v.  Polly,  14  Gratt. 
447. 

One  who  omits,  without  justification,  to 
resort  to  a  remedy  provided  him  for  a  par- 
ticular grievance  %  his  mmtract,  cannot 
maintain  an  action  on  tliat  contract  for 
that  grievance.  Levy  v.  Order  of  Iron  Hall, 
67  N.  H.  593,  38  Atl.  18. 

They  who  agree  by  the  terms  of  their 
contract,  upon  an  arbitrator  to  construe  the 
contract  and  fix  and  determine  obligations 
under  it,  must  seek  their  remedies  accord- 
ing to  the  terms  of  such  contract,  and  those 
terms  will  be  enforced  in  all  cases  where 
no  fraud,  bad  faith,  ot  mistake  appears. 
United  States  v.  EUis,  2  Atis.  263.  14  Pac 
300. 

Although  by  private  contract  the  courts 
cannot  be  ousted  of  their  jurisdiction,  still 
any  person  competent  to  contract  may  cove- 
nant that  no  right  of  action  shall  accrue 
to  him  against  the  covenantee  until  after 
a  third  person  shall  have  decided  a  matter 
of  difference  if  one  arises  between  the  two. 
Scott  V.  Avery,  5  H.  L.  Cas.  811,  26  L.  J. 
Exch.  N.  S.  308,  2  Jur.  N.  S.  815,  4  Week. 
Rep.  746,  8  Exch.  487. 

If  two  persons  choose  to  agree  that 
neither  of  them  shall  have  any  right  of 
action  under  an  agreement,  until  a  third 
person  has  girsn  his  decision  upon  the  mat- 
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ter  in  queation,  their  agreement  is  binding. 
Tendon  Tramways  Co.  v.  Bailey,  L.  R.  3 
Q.  B.  Div.  217,  37  L.  T.  N.  S.  499,  26 
Week.  Rep.  404,  47  L.  J.  Mag.  Caa.  N.  S.  3. 

A  stipulatiun  in  a  contract  making  the 
submission  of  disputes  or  controversies  aris- 
ing under  it,  to  the  determination  of  a 
person  named  in  it,  a  condition  precedent 
to  an  action  upon  it,  is  valid.  Maitland 
t.  Reed,  37  Ind.  App.  469,  77  N.  E.  290. 

One  may  lawfully  covenant  that  no  right 
of  action  shall  accrue  till  third  persons 
have  determined  any  differences  that  may 
arise  between  liim  and  another,  or  deter- 
mined the  measure  of  the  liability  of  the 
one  or  the  other  and  the  sum  to  which 
either  shall  be  entitled.  Delaware  &  H. 
Canal  Co.  v.  Pennsvlvania  Coal  Co.  50  N. 
Y.  250. 

When  parties  in  the  same  agreement 
which  creates  a  liability  and  gives  a  right 
qualify  the  right  by  providing  that  before 
a  cause  of  action  shall  aerme,  certain  facts 
shall  be  determined  or  certain  amounts  and 
values  be  ascertained,  they  thereby  create, 
either  in  terms  or  by  necessary  implication, 
a  condition  precedent  to  an  action  on  the 
agreement.  Gasser  v.  Sun  Fire  Office,  42 
Minn.  315,  44  N.  W.  252;  Altman  v.  Alt- 
roan,  5  Daly,  436;  Gaither  v.  Dougherty, 
18  Ky.  L.  Rep.  709,  38  S.  W.  2. 

A  stipulation  in  a  contract,  which  i> 
simply  a  declaration  as  to  what  shall  be 
the  mode  of  proof,  or  what  shall  constitute 
sufficient  or  conclusive  evidence,  in  case 
disputes  shall  arise  over  certain  matters 
involved  in  the  contract,  is  one  which  the 
contracting  persons  have  a  right  to  make, 
and  is  perfectly  valid  and  binding.  Den- 
ver, S.  P.  k  P.  R.  Co.  V.  Riley,  7  Colo. 
494,  4  Pac.  785;  Denver  &  N.  O.  Constr. 
Co.  T.  Stout,  8  Colo.  61,  5  Pac.  627. 

A  condition  in  a  contract  to  refer  any 
question  which  may  arise  out  of  it  will 
be,  if  so  stated,  a  condition  precedent  to 
the  right  to  sue  on  the  contract.  Itoper  v. 
Lendon,  1  El.  &  El.  825,  28  L.  J.  Q.  B. 
N.  S.  260,  6  Jur.  N.  S.  491,  7  Week.  Ecp. 
441;  Fisher  v.  Merchants'  Ins.  Co.  95  Me. 
486,  85  Am.  St.  Rep.  428,  50  Atl.  282. 

A  clause  in  a  contract  in  which  the  par- 
ties agree  that  the  decision  of  an  arbitrator 
named  shall  be  final  and  conclusive  in  any 
dispute  between  them,  and  whereby  they 
waive  any  action,  suit,  or  other  remedy  at 
law,  binds  both,  and  prevents  either  from 
maintflining  an  action  upon  the  contract. 
Irwin  V.  Shultz,  46  Pa.  74. 

If  one  makes  a  contract,  he  must  abide 
by  it  before  he  can  recover  upon  it.  Wil- 
liams V.  Chicago,  S.  F.  &  C.  R.  Co.  112 
Mo.  463.  34  Am.  St.  Rep.  403,  20  S.  W. 
631. 

And  if  an  award  by  outsiders  is  made  a 
condition  precedent  to  an  action  on  a  con- 
tract, it  must  be  alleged  and  proved,  un- 
less it  has  been  waived  or  is  wrongfully 

withheld.  Ibid. 

If  R  contract  provides  that  no  action 
shall  be  maintained  upon  it  until  after  an 
award  by  arhitratow,  the  award  is  a  con- 
47  L.RA.(N.8.) 


dition  precedent  to  the  right  oi  atetion. 
Munk  T.  Eanzler,  26  Ind.  App.  lOS,  58 
N.  £.  S4S. 

If  the  provisions  of  a  contract  are  in 
such  terms  as  to  make  a  reference  to  arbi* 
tration  a  condition  precedent  to  an  action 
or  suit  upon  such  contract,  no  action  or 
suit  upon  the  contract  may  be  maintained, 
unless  the  condition  has  been  fulfilled  or  is 
adequately  excused.  Burke  v.  Dittus,  8 
CaL  App.  175,  96  Pac.  330,  Smith  v.  Bos- 
ton. C.  ft  M.  R.  Co.  36  K.  H.  458. 

When  a  contract  makes  the  submisaion  to 
arbitration  of  a  dispute  arising  under  it 
a  condition  precedent  to  an  action,  it  must 
be  shown  that  such  condition  was  fulfilled 
before  suit  was  brought,  or  that  an  ade- 
quate and  valid  excuse  existed  for  not  ful- 
dlling  it.  Maitland  v.  Reed,  37  Ind.  App. 
469,  77  N.  E.  290.. 

When  the  parties  to  a  contract  stipulate 
in  it  that  tiie  decision  of  some  particular 
question  or  questions  arisii^  under  it.  by 
arbitrators  or  others,  shall  be  a  condition 
precedent  to  any  action  upon  the  contract, 
such  a  decision  becomes  an  integral  part  of 
the  cause  of  action,  and  until  it  is  rendered 
and  the  cause  of  action  thereby  is  made 
complete,  the  courts  have  no  jurisdiction, 
and  hence  cannot  be  said  to  be  ousted  of 
jurisdiction  by  the  contract.  Condon  v. 
South  Side  R.  Co.  14  Gratt.  302. 

When  an  agreement  to  arbitrate  a  par- 
ticular question  is  an  int^ral  part  of  the 
contract  in  which  it  appears,  and  not  mere- 
ly collateral  thereto,  it  must  be  regarded 
as  efTectuat  and  as  binding  as  all  other 
parts  of  the  contract,  and  the  whole  must 
stand  or  fall  together.  Delaware  &  H. 
Canal  Co.  V.  Pennaylvania  Coal  Co.  50 
N.  Y.  250. 

Every  possible  condition  upon  which 
money  is  to  become  payable  must  be  per- 
formed, or  performance  must  be  dipensed 
with  on  suHicicnt  grounds,  before  the  money 
is  demandable  in  an  action.  French 
Campbell,  2  H.  Bl.  178. 

Contracting  persons  may  fix  on  any  mode 
they  think  fit  to  liquidate  damages  in  their 
own  nature  unliquidated,  and  when  they 
do  fix  upon  a  particular  mctliod  of  liquidat- 
ing such  damages,  no  recovery  can  be  had 
until  the  prescribed  way  has  been  pursued, 
unless  some  valid  excuse  for  not  following 
it  exists.  Old  Saucelito  Land  A.  Dry  Dock 
Co.  v.  Commercial  Union  Assur.  Co.  66 
Cal.  253,  5  Pac.  232. 

If,  in  their  contract,  persons  fix  on  a 
certain  mode  by  ^hich  an  amount  to  be 
paid  shall  be  ascertained,  one  who  seeks 
to  enforce  the  agreement  is  bound  to  prove 
that  he  has  done  everything  he  oould  do  to 
carry  it  into  effect.  He  cannot  compel  the 
payment  of  a  sum  which  he  claims  to  be 
due  by  the  terms  of  the  contract,  unless  he 
procures  the  kind  of  evidence  required  by 
such  contract,  or  shows  an  adequate  excuse 
for  his  inabilitv  to  do  so.  United  States 
v.  Robeson,  9  Pet.  319,  9  L.  ed.  142;  Hamil- 
ton V.  Liverpool  &  L.  4  G.  Ins.  Co.  336 
U.  S.  242,  34  L.  ed.  419,  10  Sup.  Ct.  Rep. 
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945 ;  PerkinB  t.  United  States  Electric 
Light  Co.  21  Blatchf.  308,  10  Fed.  613; 
Western  Assur.  Co.  v.  Hall,  112  Ala.  318, 
20  So.  447;  United  States  t.  Ellis,  2  Ariz. 
253,  14  Pac.  300;  Holmes  v.  Ricbet,  66 
CaL  307.  88  Am.  Rep.  64;  ]>enver  &  N.  O. 
CoQstr.  Co.  T.  Stout,  8  Colo.  61,  6  Pac. 
<>27;  Campbell  t.  American  Popular  L.  Ins. 
Co.  1  MacArth.  246,  29  Am.  Rep.  501; 
McJfees  v.  Southern  Ins.  Co.  69  Mo.  App. 
232;  Wyckoll  v.  Woarma,  118  App.  Div. 
fi9!),  103  N.  Y.  Supp.  650;  Davenport  v. 
Long  Island  Ins.  Co.  10  Daly,  535;  Gra- 
liam  V.  German  American  Ins.  Co.  75  Ohio 
St.  374,  15  L.R.A.(N.S.)  1055,  79  N.  E. 
!i3U,  g  Ann.  Gas.  79;  Baltimore  &,  O.  B. 
Co.  T.  PoUy,  14  Oratt  447. 

If  an  original  agreement  is  not  simply  to 
[my  a  sum  of  money,  but  that  a  sum  of 
money  shall  be  paid  if  something  else  hap- 
[H'Hs,  and  that  something  else  is  that  a 
third  person  shall  settle  the  amount,  then 
no  cause  of  action  arises  until  the  third 
l>erson  has  so  assessed  the  sum.  Elliott  v. 
Koval  Exch.  Aasur.  Co.  L.  R.  2  Exch.  245,' 
:Jt!'L.  J.  Exch.  N.  S.  129,  16  L.  T.  N.  S. 
:m,  15  Week.  Rep.  907:  Dawson  v.  Fitz- 
^n'rald,  L.  R.  1  Exch.  Dir.  260,  45  L.  J. 
lAih.  N.  S.  893,  3a  L.  T.  N.  S.  220,  24 
\\'i'<-k.  Rep.  773;  Ganche  t.  London  &  L. 
Ills.  Cx  4  Woods,  102,  10  Fed.  347. 

When,  in  contemplation  of  law,  a  promise 
in  a  contract  is  not  to  pay  a  definite  Bum, 
nor  even  to  pay  such  damages  as  the  prom- 
iM>e  may  sustain  in  stated  contingencies, 
liut  only  such  sum  aa  arbitrators  shall 
award  or  determine  to  be  the  amount  of 
damages,  ut  award  is  an  essential  element 
in  the  cause  of  action  to  recover  upon  the 
promise,  and  must  be  made  before  any 
action  will  lie.  Carroll  v.  Girard  F.  Ins. 
Co.  72  Cal.  297,  13  Pac.  863. 

While  a  stipulation  that  no  suit  or  ac- 
tion flhall  be  prosecuted  for  the  aubjcct- 
niatter  of  a  contract  generally  is  void,  it  is 
not  invalid  when  merely  restrictive  of  such 
right  until  a  preliminary  reference  has  as- 
certained the  amount  of  damages.  Key- 
stone CcHutrueting  &  Ehagineering  Co.  v, 
Bethlehem  Consol.  Water  Co.  9  North.  Co. 
P^p.  25. 

It  is  undoubtedly  true  that  parties  may 
hr  agreement  impose  a  condition  precedent 
u'ith  respect  of  tbe  mode  of  settling  the 
amount  of  damages,  or  the  time  for  pay- 
ment, or  any  matters  of  that  sort  which 
do  not  go  to  the  root  of  tiie  action.  Hill 
V.  More,  40  Me.  515. 

When,  by  the  terms  of  a  contract,  the 
amount  due  from  one  to  the  other  con- 
tractor Is  to  be  fixed  by  the  award  of  arbi- 
trators, he  who  claims  a  payment  should 
show  that  be  has  been  awarded  it,  or  else 
has  heea  prevented  from  obtaining  an 
award  by  something  affording  him  a  le- 
gitimate excuse  for  not  having  it.  McNces 
V.  Southern  Ins.  Co.  69  Mo.  App.  232. 

Neither  becauae  an  agreement  to  arbi- 
trate affects  the  remedy  and,  if  enforced, 
ousts  courts  of  their  juriBdietioQ>  nor  be- 
47  L.R-1.(N.S.) 


cause  it  is  a  power  and  hence  revocable  be- 
fore it  is  executed, — the  two  chief  reasons 
for  holding  that  submissions  do  not  bar 
suits  and  actions, — is  a  reason  that  applies 
in  an  action  on  a  promise  to  pay  an  award, 
since  such  a  promise  is  conditioned  upon 
the  making  of  an  award.  Hence,  wlien 
an  appraisal  of  values,  or  an  award  of 
an  amount  of  (iamages,  is  made  a  con- 
dition precedent  to  an  action  on  the  con- 
tract providing  therefor,  the  agreement  is 
not  that  a  cause  of  action  be  referred,  but 
that  a  cause  of  action  shall  arise  upon  the 
appraisal  or  award,  which  is  thus  made 
preliminary  to,  in  aid  of,  and  a  condition 
precedent  to,  tlie  ensuing  action.  Reed  v. 
Washington  F.  ft  M.  Ins.  Ca  138  Mass, 
672. 

A  provision  for  the  payment  of  money 
in  a  contract  of  indemnity  against  loss  or 
damage  from  specified  causes  in  certain 
contingencies,  providing  for  the^ubmission 
to  arbitration  of  not  the  caus^of  action, 
but  of  the  amount  to  be  paid  when  disputed, 
thus  leaving  the  right  of  action  intact  and 
capable  of  judicial  enforcement  if  necessary, 
is  upheld  and  enforced  b^  the  law  as  a 
reasonable  stipulation  tending  to  the  peace 
and  repose  of  society,  and  furnishing  an 
amicable  method  of  estimating  or  ascertain* 
ing  the  amount  of  damage,  which  might 
otherwise  become  the  subject  of  controversy 
and  litigation.  Stevens  v.  Norwich  Union 
F.  Ins.  Co.  120  Mo.  App.  88,  96  S.  W.  684. 

A  stipulation  in  a  contract  for  submit- 
ting to  arbitration  the  question  of  the 
amount  payable  under  it,  and  making  such 
submission  a  condition  precedent  to  an  ac- 
tion, does  not  attempt  to  deprive  the 
courts  of  their  jurisdiction,  but  only  pro- 
vides a  reasonable  method  of  estimating 
or  ascertaining  the  amount  of  damages, 
and  leaves  the  general  question  of  lia- 
bility to  pay  such  damages  for  judicial 
determination.  The  effect  of  such  a 
stipulation  is  not  to  refer  a  cause  of  ac- 
tion, but  to  provide  simply  that  a  cause 
of  action  shall  accrue  as  soon  as,  and  not 
before,  the  amount  to  be  paid  has  been  de- 
termined by  the  arbitrators.  Dunton  v. 
Westchester  P.  Ins.  Co.  104  Me.  372,  20 
L.R.A.(N.S.)    1058,  71  AtL  1037. 

These  doctrines  have  more  frequently 
than  in  any  other  class  of  cases  been  rec- 
ognized, and  often  have  been  applied,  in 
actions  brought  to  recover  insurance  on 
policies  providing  for  arbitrations  to  deter- 
mine the  amounts  of  losses,  and  forbid- 
ding suits  or  actions  to  recover  for  such 
losses  to  be  maintained  until  the  arbitra- 
tors shall  have  acted  and  declared  the 
amounts  of  losses.  Southern  Mut.  Ins.  Co. 
V.  Tumley,  100  Ga.  296,  27  S.  F..  975; 
Lesure  Lumber  Co.  T.  Mutual  F.  Ins.  Co. 
.101  Iowa,  614,  70  N.  W.  761;  Zatesky  v. 
Home  Ins.  Co.  302  Iowa,  613,  71  N.  W. 
5()0;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Hall, 
1  Kan.  App.  18.  41  Pac.  65;  Hartford  F. 
Ins.  Co.  v.  Bourbon  Countv  Ct,  115  Ky. 
109,  72  R.  W.  739:  T-amson  Consol.  Store 
,  Service  Co.  t.  Prudential  F.  Ins.  Co.  171 
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Man.  433,  60  K.  E.  943;  Chippewa  Lumber 
Co.  T.  Pbenix  Ini.  Co.  80  Mich,  lie,  44 
N.  W.  1055;  Keraey  v.  FIioeDix  Ins.  Co. 
135  Mieh.  10,  97  N.  W.  57;  Carp  v.  Queen 
Ins.  Co.  104  Mo.  App.  502,  79  S.  \V.  767; 
Stevens  t.  Norwich  Union  F.  Ins.  Co.  120 
Mo.  App.  88,  06  S.  W.  684;  Gibbs  v.  Con- 
tinental Ins.  Co.  13  Hud,  611;  Davenport 
V.  Long  Island  Ins.  Co..  10  Daly,  63S; 
Pioneer  Mfg.  Co.  Plioenix  Araur  Co.  106 
N.  0.  28,  10  8.  G.  1057;  Hemdon  v.  Im- 
perial F.  Ins.  Co.  107  N.  C.  183,  12  S.  E. 
126 ;  Phcenix  Ins.  Co.  v.  Carnaban,  63 
Ohio  St.  26S,  58  N.  G.  805;  Grady  v.  Home 

F.  &.  M.  Ins.  Co.  27  R.  I.  435,  4  L.R.A. 
(N.S.)  288,  63  Atl.  173;  Palatine  Ins.  Co. 
T.  Morton -Scott-RobertBon  Co.  106  Tenn. 
558,  61  S.  W.  787. 

Tfaat  is,  the  doctrines  apply  where  there 
has  been  no  overruling  legiBlati<H).  Zales- 
ky  V.  Home  Ins.  Co.  102  Iowa,  613,  71  N. 
W.  566;  Hartford  F.  Ina.  Co.  v.  Bourbon 
County  C"  115  Ky.  109,  72  S.  W.  739. 

And  provided  always  the  condition  prece- 
dent has  neither  been  waived  nor  the  ful- 
filment of  it  adequately  excused.  Lamson 
Consol.  Store  Service  Co.  v.  Prudential  F. 
Ins.  Co.  171  Maaa.  433,  SO  N.  E.  943;  Dav- 
enport v.  Long  Island  Ins.  Co.  10  Daly, 
535;  Phcenix  Ins.  Co.  v.  Carnahan,  63  Ohio 
St.  258,  68  N.  E.  805;  Grady  v.  Home  F. 
&  M.  Ins.  Co.  27  R.  I.  435,  4  L.R.A.(N.S.) 
288,  63  Atl.  173;  Palatine  Ina.  Co.  v.  Mor- 
ton-Scott-Robertson Co.  106  Tenn.  558,  61 
S.  W.  787. 

The  courts  in  the  several  jurisdictions, 
with  only  one  or  two  exceptions,  throughout 
the  United  States,  hold  that  when  legisla- 
tion has  worked  no  change  of  rule,  a  clause 
in  a  policy  of  insurance  which  in  substance 
requires  differences  arising  between  the  in- 
surer and  the  assured  over  the  amount  of 
any  loss  or  damage  for  which  indemnity  is 
claimed  under  the  policy  to  be  referred  to 
arbitration,  makes  the  award  final  and  con- 
clusive as  to  figures,  leaves  open  to  judicial 
determination  the  general  question  of  the  in- 
aurer'a  liability  on  the  policy,  and  forbids 
the  assured  to  maintain  any  action  at  law, 
suit  in  equity,  or  other  legal  proceeding 
to  recover  on  the  policy  for  a  loss  or  dam- 
age until  he  shall  have  first  proceeded  to 
arbitration  and  procured  an  award  fixing 
the  amount,  is  valid  and  binding,  and  cre- 
ates, it  not  waived  or  excused  from  per- 
formance, a  condition  precedent  to  the 
recovery  of  insurance,  which  effectively  bars 
any  resort  to  the  courts  by  the  policy 
holder  to  recover  indemnity  on  the  policy. 

U.  S. — Hamilton  v.  Liverpool  &  L.  A 

G.  Ins.  Co.  138  U.  S.  242,  34  L.  ed.  419,  10 
Sup.  Ct.  Rep.  945 ;  Hamilton  v.  Home  Ins. 
Co.  137  U.  S.  370,  34  L.  ed.  708,  11  Sup. 
Ct.  Rep.  133;  Yeomans  v.  Girard  F.  4  M. 
Ins.  Co.  6  Ins.  L.  J.  858,  Fed.  Cas.  No. 
18,136;  Mutual  F.  Ina.  Co.  v.  Alvord,  9  C.  C. 
A.  623,  21  U.  S.  App.  228,  61  Fed.  752; 
Kahnweiler  v.  Pheenix  Ina.  Co.  67  Fed.  562.* 
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Ala.— Western  Assur.  Co.  v.  Hall,  112 
Ala.  318,  20  So.  447. 

Cal.— Old  Saucelito  Land  &;  Dry  Dock  Co. 
V.  Commercial  Union  Assur.  Co.  60  Cal. 
253,  6  Pac.  232;  Adams  v.  South  British 
&.  Nat.  F.  &,  M.  Ins.  Cos.  70  Cal.  198,  11 
Pac.  627;  Carroll  v.  Girard  F.  Ina.  Co.  72 
Cal.  297,  13  Pac.  863. 

Fla.— Hanover  F.  Ins.  Co.  t.  Lewis,  8S 
FIb.  209,  10  So.  297 ;  Soathera  Home  Ina. 
Co.  V.  Faulkner,  57  Fla.  194,  181  Am.  St. 
Rep.  1098,  49  So.  542. 

111.— Phenix  Ins.  Co.  v.  Stocks,  149  III. 
319,  36  N.  E.  408;  Niagara  F.  Ins.  Co.  v. 
Bishop,  154  111.  9,  45  Am.  St.  Rep.  106,  39 
N.  E.  1102;  Phoenix  Ins.  Co.  v.  Lorton, 
109  111.  App.  63;  Concordia  F.  Ins.  Co.  t. 
Bowen,  121  111.  App.  35. 

Ind. — ^Vernon  Ins.  ft  T.  Co.  t.  Maitlen, 
158  Ind.  393,  63  N.  E.  755;  Manchester  F. 
Assur.  Co.  V.  Koerner,  13  Ind.  App.  372, 
55  Am.  St.  Rep.  231,  40  N.  E.  1110,  41 
N.  E.  848;  Milwaukee  Mechanics'  Ins.  Co. 
v.  Stewart.  13  Ind.  App.  640,  42  N.  E.  290; 
Prudential  Ins.  Co.  v.  Meyers,  15  Ind.  App. 
339,  44  N.  E.  55. 

Iowa — Zalesky  v.  Home  Ins.  Co.  102 
Iowa.  613,  71  N.  W.  506;  George  Dee  ft 
Sons  Co.  V.  City  F.  Ina.  Co.  104  Iowa, 
167,  73  N.  W.  594;  Westhauer  Bros.  r. 
German  American  Ins.  Co.  113  Iowa,  726, 
84  N.  W.  717. 

Kan. — Liverpool  &  L.  &  G.  Ins.  Co.  T. 
Hall,  1  Kan.  App.  18,  41  Pac.  65. 

Ky.— Hartford  F.  Ins.  Co.  v.  Bourbon 
County  Ct.  115  Ky.  109,  72  S.  W.  739; 
Continental  Ins.  Co.  v.  Vallandingham, 
116  Ky.  287,  105  Am.  St.  Rep.  218,  76  8. 
W.  22. 

Me. — Fisher  t.  Merchants*  Ins.  Oo.  96 
Me.  486,  85  Am.  St.  Rep.  428,  50  Atl.  282; 
Dunton  v.  WeBtchester  F.  Ins.  Co.  104  Me. 
372,  20  L.R.A.(N.S.)  1058,  71  Atl.  1037. 

Md. — Caledonian  Ins.  Co.  v.  Traub,  83 
Md.  524,  35  Atl.  13;  Connecticut  F.  Ins. 
Co.  V.  Cohen,  97  Md.  204,  90  Am.  St.  Bep. 
445,  55  Atl.  676. 

Mass.- Reed  v.  Washington  F.  ft  M.  Ins. 
Co.  138  MasB.  S72;  Hutchinson  v.  Liver- 
pool  &  L.  &  G.  Ins.  Co.  153  Mass.  143,  10 
L.R.A.  558,  26  N.  E.  439;  Lamson  Coneol, 
Store  Service  Co.  v.  Prudential  F.  Ins.  Co. 
171  Mass.  433,  50  N.  E.  943. 

Mich. — Chippewa  Lumber  Co.  v.  Phenix 
Ins.  Co.  80  Mich.  116,  44  N.  W.  1055;  Mor- 
ley  V.  Liverpool  &  L.  &  6.  Ins.  Co.  85  Mich. 
210,  48  N.  W.  602;  National  Home  Bldg. 
&  L.  AsBO.  T.  Dwelling  House  Ins.  Co.  106 
Mich.  236,  64  N.  W.  21;  Baumgarth  v. 
Firemans'  Fund  Ins.  Co.  152  Mich.  47», 
no  N.  W.  449;  Allen  v.  Patrons'  Mut.  F. 
Ins.  Co.  165  Mich.  18,  130  N.  W.  196. 

Minn. — Mosness  v.  German-American  Ins, 
Co.  50  Minn.  341,  52  N.  W.  932;  Levine  v. 
Lancashire  tns.  Co.  66  Minn.  138,  63  N.  W. 
855. 

Mo. — Murphy  v.  Northern  British  ft  M. 
Co.  61  Mo.  App.  323;  McNeee  v.  Southern 


■This  decision  was  reversed  in  14  C.  C.  A. 
485,  32  U.  8.  App.  230,  67  Fed.  483,  on  the 
ground  that  the  arbitration  clause  in  the 
policy  bad  been  waived  implication  of 
47  L.R.A.(N.S.) 


law.  A  writ  of  certiorari  was  refused  in 
163  U.  S.  691,  41  L.  ed.  311,  16  Sup.  Ct. 

Rep.  1202.  ^  I 
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Ina.  Co.  61  Mo.  App.  335,  on  a  subsequent 
tppeal,  69  Mo.  App.  232;  Stevem  t.  Nor- 
wich Union  F.  Ins.  Co.  120  Mo.  App.  88, 
98  X.  W.  684. 

X.  J.— Wolff  T.  Liverpool  ft  L.  ft  O.  Ins. 
Co.  50  N.  J.  L.  453,  14  Atl.  661. 

N.  Y.— Silver  v.  Western  Asaur.  Co.  164 
K.  Y.-381,  S8  N.  E.  284  ;  Williams  v.  Ger- 
man Ina.  Co.  90  App.  Div.  413,  86  N.  Y. 
Supp.  98;  Davenport  v.  Long  iBland  Ina. 
Co.  10  Daly,  536;  Yendel  v.  Western  Assur. 
Co.  21  Miec.  348,  47  N.  Y.  Supp.  141. 

X.  C. — Pioneer  Mfg.  Co.  t.  Phcenix  Ab- 
Bur.  Co.  106  N.  C.  28,  10  S.  E.  1057;  Hem- 
don  V.  Imperial  F.  Ins.  Co.  107  N.  C.  183, 
12  S.  E.  126;  Bntddy  v.  Kew  York  Bowery 
F.  Ina.  Co.  116  N.  C.  S54,  20  S.  E.  477. 

X.  D. — Lea  t.  Commercial  Mat.  F.  Ins. 
Co.  15  N.  D.  360,  107  N.  W.  69. 

Ohio. — Pbcenix  Ins.  Co.  v.  Camaban,  63 
OVio  St.  268,  68  N.  E.  805;  Graham  t. 
I'orman  American  Ins.  Co.  76  Ohio  St.  374, 
!5  LJl.A.(N.S.)  1056,  73  N.  E.  930,  9  Ann. 
(as.  79;  Fire  AsBO.  7.  Appel,  76  Ohio  St. 
1,  80  X.  E.  952;  Hamilton  v.  Firemana' 
Ins.  Co.  4  Ohio  S.  ft  C.  P.  Dec.  407;  Cincin- 
nati CoflBn  Co.  V.  Home  Ina.  Ca  8  Ohio 
,  Dec.  Reprint,  422. 

R.  I. — Grady  v.  Home  F.  ft  M.  Ina.  Co. 

37  R.  I.  435.  4  LlRJ1.<X.S.)  288,  63  Atl. 
173. 

Tenn. — ^Palatine  Ins.  Co.  v.  Morton-Scott- 
Uobertson  Co.  106  Tenn.  558,  61  S.  W.  787. 

Tex. — Scottish  Union  ft  Nat.  Ina.  Co.  v. 
Clancy,  71  Tex.  6,  8  S.  W.  630;  American 
Cent  Ins.  Co.  v.  Basa  Bros.  90  Tex.  380, 

38  S.  W.  1119;  American  F.  Ins.  Co.  v. 
Stnart,  —  Tar.  Civ.  App.  — ,  38  S.  W. 
395. 

Wis.— Chapman  t.  Bockford  Ins.  Co.  89 
Wis.  572,  28  L.R.A.  40S.  62  N.  W.  422; 
^lontgomery  ▼.  American  Cent.  Ina.  Co.  108 
Wis.  146,  84  N.  W.  175. 

The  recognition  and  application  of  these 
doctrines  merely  exemplify  the  general  rule 
requiring  courts  to  interpret  and  give  ef- 
fect to  contracts  according  to  the  clear  in- 
tent of  thoae  who  make  them  as  expressed 
in  the  writings  thfj  have  deliberately  ex- 
mited-  Chippewa  Lumber  Co,  v.  Pnenix 
Ins.  Co.  80  Mich.  116,  44  X.  W.  1055. 

The  case  of  Kill  r.  Hollister,  1  Wils.  129, 
decided  in  1746,  was  an  action  on  a  policy 
of  insurance  containing  a  clause  that,  in 
case  of  any  loss,  a  dispute  about  the  policy 
should  be  referred  to  arbitration,  and,  no 
arbitration  having  been  had,  the  point  was 
raised  and  reserved  for  consideration  on 
the  trial,  whether  the  action  was  well  laid 
Mon  a  reference  had  ooenrred,  and  by  the 
whole  court  it  waa  decided  that  if  there 
had  been  an  arbitration  depending  or  de- 
termined, it  might  have  been  a  bar,  but 
the  agreement  of  the  parties  could  not  oust 
the  court  of  its  jurisdictitoi,  hence  the  ac- 
tion was  well  brought,  and  the  |daintiff 
waa  entitled  to  jud^fment. 

It  haa  heen  settled  in  England  by  the 
deein<m  of  the  House  of  Lords  in  the  fa- 
moaa  ease  of  Scott  t.  Avery,  H.  L.  Cas. 
47  LJLA.(NJ3) 


811,  25  L.  J.  Ezch.  N.  S.  308.  2  Jnr  N.  8. 
815,  4  Week.  Bep.  746,  that  when  a  polity 
of  insurance  provides  for  an  arbitration 
to  'determine  the  amount  of  a  loss  or  dam- 
age, limits  the  insurer's  liability  to  such 
sum  as  shall  be  fixed  by  the  award,  and  ' 
forbids  any  action  to  be  maintained  by  the 
policy  holder  to  recover  on  the  policy  for 
a  loss  or  damage  until  an  arbitratitm  haa 
taken  place  and  an  award  been  made,  no 
cause  of  action  accrues  or  can  arise  until 
the  arbitration  has  been  had  and  the  award 
made  as  contemplated. 

The  policy  in  that  case  was  one  of  ma- 
rine insurance,  conditioned  that  the  sum 
payable  to  the  assured  in  case  of  loss 
should  be  first  ascertained  by  a  committee, 
and  then,  if  a  difference  arose  between  the 
committ^  and  the  assured,  relative  to  the 
settling  of  any  loss  or  to  a  claim  for  aver- 
age, or  to  any  other  matter  respecting  the 
insurance,  such  difference  should  be  re- 
ferred to  arbitration,  and  the  assured,  If 
he  refused  to  accept  the  amount  settled  by 
the  committee,  should  not  be  entitled  to 
maintain  any  action  at  law  or  suit  in  ea[ui- 
ty  on  the  polinr  until  after  an  arbitration, 
and  t^en  only  for  swdi  sum  as  the  orbibra- 
tora  might  award  him. 

Following  tttat  decision,  it  has  several 
times  been  decided,  and  may  now  be  re- 
garded as  settled  law  in  Great  Britain, 
that  provisions  in  fire  insurance  policies 
which  in  substance  provide  that  when 
losses  occur  and  insurance  is  claimed  un- 
der the  policy,  and  differences  concerning 
the  amount  of  loss  or  damage  shall  arise 
between  insurer  and  assured,  such  differ- 
ences shall  be  referred  to  arbitrators  chos- 
en in  the  customary  way  to  determine 
such  amount  and  that  tiie  policy  holder 
shall  not  be  entitled  to  maintain  any  action 
at  law  or  suit  in  equity  to  recover  for  a 
loss  until  he  has  proceeded  to  an  arbitra- 
tion and  procured  an  award  fixing  the  sum 
due  from  the  insurer,  are  valid  and  bind- 
ing, and  create  conditions  precedent  to 
maintaining  actions  or  suits  to  recover  in- 
surance, Elliott  V.  Royal  Bxch.  Assar.  Co. 
L,  R.  2  Exch.  237,  86  L.  J.  Exch.  N.  8. 
129,  16  L.  T.  N.  8.  399,  15  Week.  Rep.  907; 
Viney  v.  Bignold,  L.  R.  20  Q.  B.  Div.  172, 
57  U  J.  Q.  B.  N.  S.  82,  58  L.  T.  N.  S.  26, 
36  Week.  Rep.  479;  Caledonian  Ins.  Co.  v. 
Gilmour  [1893]  A.  C.  85,  1  Reports,  110,  57 
J.  P.  228,  reversing  18  Sc.  Seas.  Cas.  4th 
aeries,  1219;  Spurrier  v.  LaCloehe  [1902]  A. 
C.  446,  71  L.  J.  P.  C.  N.  S.  101,  61  Week. 
Rep.  1,  86  L.  T.  N.  8.  681,  18  Times  L.  R. 
606. 

In  the  Dominion  of  Canada,  of  course, 
the  English  decisions  just  cited  have  been 
followed.  Guerin  v.  Manchester  F.  Assur. 
Co.  29  Can.  S.  C.  139 ;  Nolan  v.  Ocean  Acci. 
ft  Guarantee  Corp.  5  Ont.  L.  Rep.  644  j 
Pharand  v.  Lancashire  Ins.  Oo.  Rap.  Jvd. 
Quebec  18  G.  S.  35. 

In  Scott  T.  Mercantile  Acci.  ft  Guarantee 
Ina.  Co.  66  L.  T.  N.  8.  811,  a  policy  insnr- 
ing  against  losses      burglary  m  theft  in 

Digitized  by  GoOglC 


398 


KOBTH  CAROLINA  SUPREME  COURT. 


the  holder's  shop  provided  that,  if  any  dis- 
pute Bhould  arise  between  the  inauier  and 
insured  respecting  any  claim  for  insurance, 
it  should  be  referred  to  arbitration,  and 
the  insurer  should  not  be  liable  to  pay  un- 
less and  until  its  liability  and  the  amount 
thereof  should  have  been  determined  by  the 
arbitrators,  vhoae  award  should  be  a  con- 
dition precedent  to  any  liability  or  any 
right  of  action  to  recover  such  claim,  and 
that  only  tlie  award  should  be  sued  on; 
and  Lord  Ksher,  M.  K.,  held  that  ttie  case 
was  governed  by  the  decision  in  Seott  v. 
Avery,  supra,  and  that  arbitration  was  a 
condition  precedent  to  the  plaintifTs  right 
of  action. 

Chief  Justice  Strong,  of  the  Canadian 
supreme  court,  in  bis  opinion,  sustaining 
the  defeat  of  a  flre  insurance  policy  holder 
who  had  not  procured  an  arbitration  and 
an  award  before  suing  for  a  loss,  in  the 
case  of  Guerin  v.  Manchester  F.  Assur.  Co. 
29  Can.  S.  C.  139,  said:  The  arbitration 
clause  .  .  .  provides  that  no  action 
should  be  maintainable  until  after  an 
award  had  been  obtained  .  .  .  fixing 
the  amount  of  the  claim.  The  court  of 
review  considered  this  provision  void,  as 
tending  to  oust  the  jurisdiction  of  the 
courts  of  law,  and  so  contrary  to  public 
policy.  I  do  not  think  this  view  can  be 
maintained.  The  law  of  England  provides 
that  any  agreement  renouncing  the  juris- 
diction of  legally  established  courts  of  jus- 
tice is  null,  but  nevertheless,  in  the  case 
of  Scott  V.  Avery,  supra,  the  House  of 
Lords  determined  that  a  clause  of  this  na- 
ture almost  in  the  same  words  as  that  be- 
fore us,  making  an  award  a  condition 
precedent,  was  perfectly  valid,  and  that 
no  action  was  maintainable  until  after  an 
award  had  been  made.  This  decision,  which 
has  been  followed  in  many  later  cases, 
though,  of  course,  not  a  binding  authority 
on  the  courts  of  Quebec,  proceeds  upon  a 
principle  of  law  which  is  as  applicable  un- 
der French  as  under  English  law.  This  prin- 
ciple applies  not  merely  to  cases  where  the 
amount  of  damages  is  to  be  ascertained  by 
an  arbitrator,  but  also  to  cases  where  it  is 
made  a  condition  precedent  that  the  ques- 
tion of  liability  should  be  first  determined 
by  arbitration. 

It  was  admitted  in  the  case  of  Providence- 
Washington  Ins.  Co.  V.  Wolf,  168  Ind.  690, 
120  Am.  St.  Rep.  395.  80  N.  E.  26,  that  the 
provisions  of  the  policy  respecting  proofs 
of  loss  and  arbitration  of  the  amount  of 
loss  were  conditions  precedent  to  suit,  and 
no  question  was  made  as  to  their  validity. 
The  controversy  was  over  the  question 
whether  or  not  compliance  with  the  condi- 
tions had  been  waived  or  excused. 

A  declaration  in  express  terms,  that  a 
reference  to  arbitration  to  determine  the 
amount  of  a  loss  under  a  fire  insurance 
policy  as  therein  provided  shall  be  a  con- 
dition precedent  to  any  right  of  action  in 
law  or  in  equity  to  recover  such  loss,  as 
effeetualW  creates  a  condition  precedent  to 
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an  action  upon  the  policy  as  does  the  use 
of  the  words  more  commonly  employed  to 
such  end,  viz.,  that  no  action  shall  be 
brought  until  or  unless  the  sum  has  been 
ascertained  by  arbitration.  Lamson  Con- 
sol.  Store  Service  Co.  v.  Prudential  F.  Ins. 
Co.  171  Mass.  433,  50  N.  E.  D^r 

A  clause  in  a  fire  insurance  policy  re- 
quiring an  arbitration  in  case  dilTerencea 
should  arise  over  the  amount  of  a  loss, 
and  providing  that  no  suit  should  be 
brought  until  after  an  award,  when  coupled 
witli  another  provision  limiting  to  one  year 
the  time  for  bringing  suit,  was  held  void 
in  Leach  v.  Republic  F.  Ins.  Co.  58  N.  H. 
245,  the  court  saying:  Whatever  construc- 
tion may  be  placed  on  such  an  agreement 
it  defeats  itself.  Either  party  is  at  liber^ 
to  defeat  the  arbitration  by  refusing  to 
join  in  the  cjioice  of  arbitrators,  by  revoca- 
tion after  choice,  and  in  various  ways  hy 
preventing  an  award  within  the  year.  If 
the  differences  are  not  on  the  question  of 
loss,  there  can  be  no  arbitration  and  award, 
and  consequently  no  suit.  Such  a  condition 
providing  no  certain  and  fixed  mode  of  se- 
curing arbitration  is  an  attempt  to  oust 
the  court  of  its  jurisdiction,  and  is  void. 

A  policy  insuring  against  accidental  in- 
jury or  death  in  such  sum  by  way  of  com- 
pensation as  should  appear  just  and  rea- 
Konable,  to  he  ascertained  and  determined 
in  case  of  difference  by  an  arbitrator  to 
be  named  by  the  secretary  of  the  master  of 
the  rolls,  whose  award  should  be  final  and 
might  be  made  a  rule  of  court,  created  a 
condition  precedent  to  brinj^ng  an  action 
for  an  injury  within  the  terms  of  the  poli- 
cy. Braunstein  v.  Accidental  Death  Ina. 
Co.  3  Best  &  S.  782,  31  L.  J.  Q.  B.  N.  8. 
17,  8  Jur.  N.  S.  506,  5  L.  T.  N.  S.  560, 
following  Scott  V.  Averv,  5  H.  L,  Cas.  831, 
25  L.  J.  Exch.  N.  S.  308,  2  Jur.  N.  S.  815. 
4  Week.  Rep.  746. 

When  the  only  undertaking  of  an  insur- 
er in  a  marine  insurance  policy  is  to  pay 
the  insured  according  to  an  adjustment  by 
a  professional  average-stater,  or,  in  ease 
either  party  is  dissatisfied  with  such  an 
adjustment,  then  to  pay  an  award  of  ar- 
Ijitrators.  tiien  no  action  on  the  policy  to 
recover  insurance  can  be  maintained  until 
there  has  been  an  adjustment,  and  if  that 
is  unacceptable,  an  arbitration  and  an 
award.  Wright  v.  Ward,  24  L.  T.  N.  S.  439, 
20  Week.  Rep.  21,  1  Asp.  Mar.  L.  Cas.  25. 

If  a  policy  of  insurance  makes  the  cer- 
tificate of  certain  persons  to  the  character 
and  amount  of  loss  of  the  policy^  a  condi- 
tion precedent  to  payment  of  the  insurance, 
the  policy  holder  must  procure  such  cer- 
tificate before  he  can  maintain  an  action 
against  the  insurer  to  recover  on  the  policy, 
and  it  is  no  answer  to  the  failure  to  pro- 
cure the  certificate  to  say  that  it  was  arbi- 
trarily withheld.  Worsl^  v.  Wood.  6  T.  R. 
710,  2  H.  Bl.  674,  3  Revised  Rep.  323. 

It  has  been  said  of  this  decision  that  it 
has  never  been  called  in  question  either  in 
the  United  States  or  in  England.  Ounp- 
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bell  T.  American  Popular  L.  Ins.  Co.  1 
MacArth.  246,  29  Am.  Rep.  S91. 

If  a  policy  of  fire  insurance  stipulates! 
for  an  appraisement  by  arbitrators  of  the 
amount  of  a  loss  in  case  the  parties  dis- 
agree, but  contains  no  stipulatitm  that  an 
award  shall  precede  the  right  to  sue  upon 
the  policy,  the  clause  providing  for  an 
arbitration  is  not  a  condition  precedent  to' 
suit,  and  a  policy  holder  need  not  show 
tliat  he  has  performed  or  offered  to  per- 
form the  stipulation  or  that  compliance 
with  it  has  been  waived,  in  order  to  main- 
tain his  action.  Canfield  v.  Watertown  F. 
his.  Co.  55  Wis.  419,  13  N.  W.  2fi2. 

Ihe  clause  in  the  standard  fire  insurance 
policy  provided  for  by  statute  in  New 
Ilampshire,  requiring  an  arbitration  of  the 
amount  of  a  loss  concerning  which  the  par- 
tics  differ,  and  making  the  written  award 
of  the  arbitrators,  after  due  notice  and 
licaring,  final  and  conclusive,  is  not  a  con- 
dition precedent  to  the  right  of  the  policy 
Iiolder  to  sue  on  the  policy  to  recover  for 
a  loss.  Frai^lin  v.  New  Hampshire  F.  Ins. 
Co.  70  N.  H.  251,  47  Atl.'  SI. 

A  clause  in  a  fire  insurance  policy  re- 
quiring the  •ubmission  to  arbitration  of 
difl'crenees  over  the  amount  of  a  loss,  and 
making  an  award  a  prerequisite  to  an  ac- 
tion on  the  policy,  which  prescribes  neither 
the  number  of  arbitrators  nor  any  method 
for  choosing  them,  will  not  be  construed  to 
ereate  a  condition  precedent  to  a  policy 
holder's  action  to  recover  for  a  loss.  Mark 
V.  National  F.  Ins.  Co.  24  Hun,  565. 

A  prorision  in  a  fire  insurance  policy  for 
an  arbitration  or  appraisement  of  a  loss  or 
damage  by  arbitrators  or  appraisers  to  be 
mutually  chosen,  but  in  number  not  speci- 
fied, nor  by  any  method  indicated,  although 
making  an  award  a  condition  precedent  to 
suit,  is  nevertheless  no  bar  to  an  action 
when  ignored,  because  it  is  vague  and  in- 
definite in  terms,  and  leaves  in  either  party 
the  power  to  defeat  any  submission  to  arbi- 
tration by  declining  to  assent  to  the  number 
nt  arbitrators  proposed,  or  the  mode  of  se- 
lecting them  suggested.  Mint,  Ins.  Co.  v. 
McT^d,  67  Kan.  OS,  57  Am.  St.  Hep.  320, 
45  Pae.  73. 

If  a  provision  in  a  contract  for  na  arbi- 
tration as  a  condition  precedent  to  the  ri^ht 
to  sue  upon  it  is  recognized  as  valid  by  the 
law  of  the  state  where  the  contract  was 
made,  and  where  the  subject-matter  of  it 
was  at  all  times  situated,  and  where  the 
cause  of  action  upon  it  arose,  it  will  be 
deemed  valid  in  another  state  whore  an 
action  upon  it  is  brought,  regardless  of  the 
local  law  upon  the  subject  as  respects  do- 
mestic contracts.  Smith  T.  California  Ins. 
Co.  87  Me.  190,  32  Atl.  872. 

From  the  doctrine  just  stated  the  courts 
of  Nebraska  totally  dissent.  They  have 
repeatedly  decided  that  a  provision  in  a 
Are  insurance  policy  forbidding  any  suit 
or  action  against  the  insurer  to  recover 
for  a  loss,  to  be  sustained  in  any  court 
of  law  or  chancery  until  after  an  award 
of  arbitrators  shall  have  been  obtained  by 
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the  policy  holder,  determining  the  amount 
of  his  loss,  is  void,  because  the  eftect  of  it 
is  to  oust  the  courts  of  their  legitimate 
jurisdiction.  German-American  Ins.  Co.  t. 
Etherton,  25  Neb.  505,  41  N.  W.  406;  Union 
Ins.  Co.  V.  Barwick,  30  Neb.  223,  64  N.  W. 
519;  Home  F.  Ins.  Co.  t.  Bean,  42  Neb. 
537,  60  N.  W.  907;  Insurance  Co.  of  N.  A. 
V.  Bachler,  44  Nob.  549,  62  N.  VV.  911;  Home 
F.  Ins.  Co.  V.  Kennedy,  47  Neb.  138,  53 
Am.  St.  Rep.  521,  66  N.  W.  278;  Hartford 
F.  Ins.  Co.  V.  Hon,  66  Neb.  555,  60  L.R.A. 
436,  103  Am.  St.  Rep.  725,  92  N.  W.  746; 
Phosnix  Ins.  Co.  v.  Zlotky,  66  Neb.  684,  92 
N.  W.  736. 

Whatever  distinction  may  be  made  else- 
where between  arbitration  generally  and  ar- 
bitration as  to  damages  only,  it  is  well  set- 
tled in  the  state  of  Nebraska,  declared  the 
court  in  Schrandt  v.  Young,  62  N^.  264, 
86  N.  W.  1085,  that  a  provision  in  a  con- 
tract requiring  arbitration,  whether  of  all 
disputes  arising  under  the  contract  or  only 
of  the  amount  of  loss  or  damage  sustained 
by  the.  parties  to  it,  will  not  be  enforced, 
and  that  refusal  to  arbitrate,  or  no  arbi- 
tration, is  not  available  to  the  parties  in 
an  action  growing  out  of  the  contract. 

The  court  reaffirmed  this  doctrine  alter 
an  extended  discussion  of  cases  and  prin- 
ciples in  Hartford  F.  Ins.  Co.  v.  Hon,  66 
Neb.  555,  60  L.R.A.  436,  103  Am.  St.  Rep. 
725,  92  N.  W.  746,  saying:  The  doctrine 
has  been  assumed  to  be  tirmly  established 
in  the  body  of  our  law;  but  because  of  the 
very  earnest  and  able  manner  in  which  the 
doctrine  has  hem  challenged  by  counsel 
.  .  .  and  the  authorities  cited  from  vari- 
ous courts  entitled  to  fair  consideratiwi,  we 
have  seen  fit  to  re-examine  the  question; 
but  we  cannot,  on  principle,  see  any  valid 
reason  why  a  doctrine  which  has  stood  for 
many  years,  and  which  has  become  a  rule 
of  property,  should  now  be  abandoned. 

In  giving  its  adhesion  to  the  same  doc- 
trine, the  court  in  Phoenix  Ins.  Co.  v.  Zlot- 
ky,  66  Neb.  684,  92  N.  W.  736,  said:  There 
is  no  better  reason  for  upholding  a  contract 
that  in  advance  ousts  the  jurisdiction  of 
a  court  of  law  from  finding  the  amount  of 
damage  in  a  dispute  between  assured  and 
insurer,  than  there  would  be  for  upholding 
contracts  ousting  the  jurisdiction  of  the 
courts  on  any  other  question  that  might 
arise  between  them ;  and  whenever  we  say 
that  the  jurisdiction  of  courts  may  be  con- 
tracted away  in  advance  on  any  question, 
we  open  a  leak  in  the  dyke  of  constitutional 
guaranties  which  might  some  day  carry  all 
away. 

It  is  a  rule  too  well  established  in  this 
state  to  require  any  further  examination, 
said  the  court  in  ifavena  v.  Robertson,  75 
Neb.  205,  306  N.  W.  335,  that  an  unexecuted 
agreement  to  arbitrate  will  not  be  recog- 
nized or  enforced  in  this  jurisdiction. 

The  doctrine  prevailing  in  Pennsylvania, 
that  arbitration  agreements  resting  upon 
no  specific  valuable  consideration  and 
wholly  unperformed,  where  an  arbitrator 
or  arbitrators  are  unnamed  and  undesig- 

Digitized  byGoOglC 


394 


NORTH  CAROLINA  SUPREME  COURT. 


Feb., 


nated,  are  revocable  at  will  by  either  party, 
and  may  be  ignored  by  either  with  impuai- 
ty,  {vide  Commercial  Union  Aasur.  Co.  v. 
Hocking,  115  Pa.  407,  2  Am.  St.  Rep.  562, 
8  Atl.  589;  Johnson  T.  Andreu,  5  Phila. 
8;  KreilicliT.  Klein.  10  Phila.  480;  Phoenix 
Pottery  Co.  v.  GriflSn,  16  Phila.  669;  Mc- 
Quaide  t.  Pennsylvania  R.  Co.  6  Pa.  Dist. 
R.  391;  Acme  Coal  Co.  v.  Stroud,  5  Lack. 
Leg.  News,  169),  has  put  the  Pennsylvania 
courts  out  of  harmony  with  the  courts  of 
the  other  states  of  the  United  States  (ex- 
cept Nebraska),  in  respect  of  the  force  and 
effect  <rf  arbitration  clauses  customarily 
found  in  Are  insurance  policies. 

The  ordinary  condition  in  a  fire  insurance 
polity  for  an  a^raisonent  of  loss  where 
the  insurer  and  insured  do  not  agree  upon 
the  amount  is,  in  substance,  only  an  agree- 
ment to  refer  a  prospective  controversy  to 
arbitrators  chosen  in  the  future,  and  there- 
fore revocable,  and  as  much  so  by  the  in- 
surer as  by  the  policy  holder.  Penn  Plate 
Glass  Co.  V.  Spring  Garden  Ina.  Co.  189 
Pa.  255,  69  Am.  St  Rep.  810.  42  Atl.  138. 

A  clause  in  a  policy  of  fire  insurance, 
providing  for  an  aseertaiilmcnt  or  estimate 
ol  the  amount  of  loss  to  be  made  by  the 
insurer  and  insured,  or,  in  case  they  differ, 
by  appraisers  or  arbitrators  mutually  chos- 
en, being  revocable,  does  not  bind  the  as- 
sured, and  his  action  to  recover  a  loss  i^ 
maintainable  without  previous  compliance 
with  its  terms.  Rice  v.  Palatine  Ins.  Co. 
17  Pa.  Super.  Ct.  281. 

A  general  agreement  in  a  fire  insurance 
policy  for  a  reference  to  arbitrators  or  ap- 
praisers to  be  mutually  chosen,  to  determine 
the  amount  of  a  loss  upon  which  the  par- 
ties differ,  is  revocable  by  the  policy  holder, 
and  he  may  ignore  it  in  suing  on  the  policy 
to  recover  for  a  loss.  Seibel  v.  Firemen's 
Ina.  Co.  24  Pa.  Super.  Ct.  154. 

The  circumstance  that  a  provision  in  a 
fire  insurance  policy  for  the  arbitration  of 
disputes  subsequently  arising  over  losses 
claimed,  by  an  arbitrator  or  appraisers  not 
named,  but  to  be  mutually  chosen,  is  united 
to  a  stipulation  that  no  suit  at  law  or  in 
equity  snail  t>e  maintainable  on  the  policy 
to  recover  any  loss  until  after  an  award 
has  been  made,  does  not  prevent  the  agree- 
ment to  refer  being  revocable,  nor  any  the 
more  operate  to  oust  the  jurisdiction  of 
the  courts  of  an  action  on  the  policy  to 
recover  a  Ipss.  Commercial  Union  Assur. 
Co.  T.  Hocking,  115  Pa.  407,  2  Am.  St.  Rep. 
662.  8  Atl.  589. 

A  clause  in  a  Are  insurance  policy  pro- 
viding for  an  appointment  of  appraisers  to 
ascertoin  the  amount  of  loss  in  case  of 
disagreement  is  merely  an  agreement  to  re- 
fer to  persons  to  be  selected  at  a  future 
time  a  prospective  difference,  and  hence  is 
revocable,  and  the  failure  of  a  policy  holder 
to  comply  with  it  affords  the  insurer  no 
defense  to  his  action  on  the  policv  to  recover 
a  loss.  Yoet  v.  McKee,  179  Pa.  381,  57  Am. 
St.  Rep.  604,  36  Atl.  817;  Needy  v.  German- 
AmericAn  Ins.  Co.  197  Fa.  460.  47  AU.  739. 

"Further  consideration  of  this  branch  of 
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the  insurer's  contenticm,"  said  the  court  in 
Yost  V.  McKee,  supra,  "is  deemed  unneces- 
sary, because  the  cases  cited  *  furnish  a 
sufficient  answer  to  it." 

There  is  a  report  in  1  W.  N.  C.  352,  of 
Flaherty  t.  Germania  Ins.  Co.,  rmubUahed 
in  7  Ins.  L.  J.  226,  In  whidi  it  is  stated 
that  the  policy  contained  the  usual  clause 
for  arbitration  in  case  any  dispute  should 
arise  as  to  the  amount  of  the  loss,  and  that 
there  was  no  such  reference  before  the  suit 
was  brought;  and  the  decision  was  that  the 
arbitration  clause  barred  a  recovery  at  law 
without  proving  a  demand  for  an  arbitration 
by  the  insured  and  a  refusal  or  n^lect  or 
an  express  waiver.  Concerning  this  report 
the  supreme  court  afterward  said  in  Wright 
V.  Susquehanna  Mut.  F.  Ins.  Co.  110  Pa.  29, 
20  Atl.  716:  "The  condition  of  the  policy 
was  not  given  in  that  case,  and  as  reported 
it  is  of  very  little  value,  ...  for  the 
reason  that  we  are  left  in  conaidmbla 
doubt  as  to  what  the  case  really  was." 

In  Soibel  t.  Lebanon  Mut.  Ins.  Co.  16 
Lane.  Ik  Rav.  356,  the  court  ot  common 
pleas  of  lAncaster  county  held  the  plain- 
tiff could  not  recover  for  a  fire  loss,  tor 
two  reasons:  First,  because  he  had  omit- 
ted on  demand  to  comply  with  the  terms  ot 
the  policy  requiring  him  to  exhibit  bis  ac- 
count books,  bills,  invoices,  and  other  docu- 
ments; and.  second,  because  be  had  failed 
to  procnre  an  appraisement  of  the  amount 
of  loss  under  the  usual  arbitration  clause 
found  in  fire  insurance  policies.  Each  ot 
such  requirement*  was  construed  to  be  a 
condition  precedent  to  the  maintaining  of 
any  suit  or  action  on  the  policy  to  recover 
a  loss. 

The  judgment  in  that  case  was  affirmed 
by  the  supreme  court  in  197  Pa.  106,  46 
Atl.  861,  but  the  only  ground  considered 
there  was  the  first.  The  effect  the  i^t- 
praisement  clause  upon  the  litigation  waa 
not  discussed. 

And  in  the  case  of  the  same  policy  holder 
against  another  insurer  to  recover  a  loss 
sustained  in  the  same  fire,  where  the  policy 
contained  similar  provisions,  this  ground 
was  deemed  the  only  support  of  the  ju(^- 
ment,  and  the  decision  respecting  the  effect 
of  the  arbitration  or  appraisement  clause 
was  the  other  way.  See  Seibel  v.  Firemen's 
Ins.  Co.  24  Fa.  Super.  Ct.  154. 

Building  and  construction  contracts  are 
as  common  as  insurance  policies,  and  have 
given  rise  to  almost  or  quite  as  much  liti- 
gation. They  usually  contain  one  or  more 
clauses  providing  for  references  to  third  per- 
sons, often  nam^  or  specifically  designated, 
— architects,  engineers,  or  others. — of  ques- 
tions coming  up  between  the  contractors 
and  owners  concerning  quantities  of  work 
accomplished,  qualities  of  workmanship  and 
materials,  amounts  and  values  of  extra  woric 
required  or  specified  work  canceled,  sums 
payable,  times  of  payment,  etc.,  and  they 

*MentE  V.  Armenia  F.  Ins.  Co.  79  Pa. 
478,  21  Am.  Rep.  80;  Commereial  Union 
AsBur.  Co.  T.  Hocking,  116  Pa.  407,  2  Am. 
St.  Rep.  662,  8  Atl.  689. 
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usually  provide  that  the  procurement  of 
the  referees'  deciaiona,  awards,  or  certifi- 
cates shall  be  prerequisites  and  conditions 
precedent  to  maintaining  actiiona  at  law  or 
suits  in  equity  upon  them. 

The  doctrines  set  forth  supra  are  recog- 
nized aa  applying  to,  and  frequently  have 
been  decisive  (h,  taweuits  brought  upon  euch 
contracts.  United  States  t.  Qleaaon,  17S 
r.  S.  588,  44  L.  ed.  284,  20  Sup.  Ct.  Hep. 
22S;  Fox  V.  Railroad  Co.  3  Wall.  Jr.  243, 
Fed.  Gas.  No.  5,010;  Denver  &  N.  O.  Conatr. 
Co.  V.  Stout,  8  Colo.  61.  5  Pac.  627;  WegSf- 
ner  v.  Creenstine,  114  Mich.  310,  72  N.  W. 
170;  Ball  v.  Doud,  26  Or.  14,  37  Pac.  70; 
Reynolds  v.  Caldwell,  61  Pa.  298  j  O'Reilly 
V.  Kerns,  62  Pa.  214;  Howard  v.  Allegheny 
Valley  B.  Co.  69  Pa.  489;  Quigley  v.  De 
Haas,  82  Pa.  267;  Hartupee  v.  Pittsburgh, 
07  Pa.  107;  Hostetter  v.  Pittsburgh,  107 
Pa.  419;  Conneaut  Lake  Agricultural  Asso. 
V.  Pittsburg  Surety  Co.  225  Pa.  592,  74  Atl. 
(120;  Westwood  v.  Secretary  of  State,  7  L. 
T.  N.  S.  736,  11  Week.  Rep.  261,  1  New. 
Reports,  262;  Scott  v.  Liverpool,  3  DeG.  ft 
r.  334.  28  L.  J.  Ch.  N.  S.  230,  5  JuT.  N.  S. 
104,  7  Week.  Rep.  153. 

An  agreement  between  &  subcontractor 
and  a  contractor  for  the  construction  of  a 
railroad  section,  wherein  it  is  covenanted 
that  the  decision  of  the  chief  engineer  of 
the  road  should  be  final  and  conclusive  re- 
specting the  quantity  of  work  done  and  its 
value,  and  that  any  right  of  action,  suit,  or 
^uits,  or  other  remedy  at  law  is  waived,  is 
valid,  and  if  it  is  not  waived,  or  its  per- 
formance prevented,  is  one  with  which  the 
subcontractor  is  bound  to  comply  fully  be- 
fore he  can  maintain  an  action  to  recover 
his  compensation.  Reynolds  r.'Caldwell,  61 
Pa.  298. 

If  a  construction  contract  provides  that 
in  case  it  shall  be  terminated  before  it  is 
completely  performed,  the  contractor  shall 
be  paid  for  the  work  he  has  done  only  such 
sum,  and  no  more,  as  a  person  named  as 
arbitrator  shall  award  him,  then,  in  the 
event  contemplated  occurring,  no  cause  of 
action  accrues  to  the  contractor  until  the 
arbitrator  has  made  him  an  award,  and  he 
cannot  maintain  an  action  without  procur- 
ing such  an  award.  Scott  v.  Liverpool,  3 
De  6.  &  J.  334,  28  L.  J.  Ch.  N.  S.  230,  5 
Jnr.  N.  S.  104,  7  Week.  Rep.  153. 

A  provision  in  a  railrotid  construction 
contract,  that  any  dispute  or  difficulty  rela- 
tive to  the  performance  of  the  work  under 
the  contract,  or  respecting  other  work,  or 
the  value  of  extra  work,  between  the  con- 
tractor and  engineer,  shall  i>e  referred  to 
the  arbitration  of  two  practical  engineers 
mutually  chosen,  and  an  umpire  if  neces- 
sary, whose  award  shall  be  binding  and 
conelnaive,  creates  a  condition  precedent, 
with  which  the  contractor  is  bound  to  com- 
ply before  he  can  maintain  an  action  to 
recover  compensation  for  extra  work,  not- 
withstanding the  silence  of  the  contract  as 
to  any  prohibition  against  suit  or  action 
before  an  arbitration.  Mvers  v,  St.  An- 
drews &  Q.  R.  Co.  10  N.  B.  677. 
47  L.R.A.{N.8.) 


The  court  in  O'Beilly  v.  Kerns,  62  Pa. 
214, .  considered  it  unnecessary  to  cite  au- 
thorities, for  what  it  deemed  so  well  set- 
tled as  that  where,  in  a  contract  between 
a  railroad  or  canal  company  and  contract- 
ors, or  in  one  between  principal  and  subcon- 
tractors, it  is  agreed  that,  to  prevent  dis- 
putes, the  engineer  of  the  work  shall  in  all 
cases  determine  the  amount  or  quality  of 
the  several  kinds  of  work  which  are  to  be 
paid  for  under  the  contract*  his  decision 
IB  final  and  conclusive. 

A  statute  of  Idaho  (Rev.  Stat.  §  3229) 
providing  that  every  stipulation  or  condi- 
tion in  a  ctmtract  by  which  any  party 
thereto  is  restricted  from  enforcing  his 
rights  under  the  contract  by  the  usoal  pro- 
ceedings in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus 
enforce  his  rights,  is  void,  was  construed  in 
Huber  v.  St.  Joseph's  Hospital,  11  Idaho, 
631,  83  Pac.  768,  to  render  nugatoiy  a  pro- 
vision in  a  building  contract  that  disagree- 
ments between  contractor  and  owner  re- 
garding the  value  of  work  added  or  omitted, 
or  respecting  extensions  of  time,  or  aa  to 
amount  of  Ims  or  damage  to  eithn,  should 
be  referred  to  three  disinterested  arbitra- 
tors, the  decision  of  any  two  of  which 
should  be  final  and  binding. 

"We  do  not  hold,"  said  the  court  in  so 
deciding,  "that  a  valid  contract  to  arbitrate 
could  not  be  made,  but  that  such  stipula- 
tion cannot  make  the  award  of  t^e  arbi- 
trators final.'* 

When  a  contract  atipu^tei,  either  in 
terms  or  by  necessary  implication,  for  an 
arbitration  of  a  dispute  arising  under  it 
as  a  condition  precedent  to  the  right  to  sue 
upon  it,  no  suit  may  be  maintained  unless 
the  plaintiff  has  made  every  reasonable  ef- 
fort to  comply  with  the  condition.  Perkins 
V.  United  States  Electric  Light  Co.  21 
Blatchf.  308,  16  Fed.  SIS. 

Agreements  to  arbitrate  differences  aris- 
ing under  the  contracts  in  which  they  are 
emtwdied  may  be  made  conditions  precedent 
to  suits  and  actions  upcm  such  contracts, 
either  by  explicit  language  to  that  cod,  or, 
when  not  so  stated,  by  implication  of  law. 
It  is  not  essential  to  their  efficiency  that 
they  be  created  conditions  precedent  in  ex- 
press terms.  Holmes  v.  Richet,  66  Cal. 
307,  38  Am.  Rep.  54;  Davisson  t.  Bast 
Whittier  Land  ft  W.  Co.  153  Cal.  81,  96 
Pac  88;  Niagara  F.  Ins.  Co.  v.  Bishop,  164 
111.  9,  45  Am.  St.  Rep.  105,  39  N.  E.  1102; 
George  Dee  &  Sons  Co.  v.  Kev  City  F.  Ins. 
Co.  104  Iowa,  167,  73  N.  W.*594;  Dunton 
V.  Westchester  F.  Ins.  Co.  104  Me.  372,  20 
L.R.A.{N.S.)  1058,  71  Atl.  1037;  Smith  v. 
Boston,  O.  ft  M.  R.  Co.  36  N.  H.  468; 
Delaware  ft  H.  Canal  Co.  v.  Pennsylvania 
Coal  Co.  60  N.  Y.  250;  Jones  v.  Enoree 
Power  Co.  02  8.  C.  263,  76  S.  E.  462. 

When  the  agreement  is  that  the  cove- 
nantor shall  pay  such  sum,  and  only  such 
sum,  as  shall  be  determined  by  arbitrators, 
the  procuring  of  an  award  as  a  condition 

Srecedent  to  an  action  is  clearly  implied, 
•elaware  ft  H.  Canal  Co.  T.  Pennsylvuila 
Coal  Co.  50  N.  Y.  250.  ^  .  . 
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If  it  appears  from  the  express  terms,  or 
bj  necessary  implication,  of  a  stipulation  in 
a  contract  to  submit  a  question  of  the 
amount  of  damage  or  some  similar  fact  to 
arbitration,  that  the  parties  intended  to 
make  such  submission  a  condition  prece- 
dent to  an  action  on  the  contract^  the 
courts  will  uphold  and  enforce  the  stipu- 
lation, and  rule  that  no  action  can  be 
maintained  without  proof  that  the  plain- 
tiff fulfilled  the  condition,  or  made  every 
reasonable  efTod;  to  do  bo.  Dunton  t.  West- 
chester F.  Ins.  Co.  104  Me.  372,  20  L.K.A. 
(N.S.)  a058,  71  Atl.  1037. 

When  two  adjoininj;  landownera  agree 
that  a  party  wall  built  by  one  of  t£em 
shall  be  in  part  paid  for  by  the  other  when 
he  uses  it,  at  a  valuation  to  be  determined 
by  arbitrators,  an  action  by  the  former  to 
recover  of  the  latter  his  share  of  the  ex- 
pense is  premature,  if  brought  before  there 
have  been  an  arbitration  and  award  as  pro- 
vided for,  unless  they  hare  been  prevented 
by  the  action  of  tbe  defendant.  Thorndike 
v.  Wells  Memorial  Asso.  146  Mass.  019, 
IB  N.  E.  747. 

A  clause  in  a  lease  providing  for  an  ap- 
praisement at  the  end  of  the  term,  of  the 
value  of  buildings  erected  by  the  lessee  up- 
on the  leased  premises  during  the  term, 
and  the  payment  by  the  lessor  of  the  ap- 
praised sum  as  purchase  price,  imposes  up- 
on the  lessee  the  duty  of  doing  all  In  bis 
power  to  procure  the  appointment  of  ap- 
praisers and  an  award  from  them,  before  he 
can  maintain  an  action  to  recover  the  val- 
ue of  Bucb  building  from  the  lessor.  Hood 
T.  Hartshorn,  100  Mass.  117,  1  Am.  Rep. 
89. 

A  contract  between  a  firm  of  individuals 
enf^aged  in  the  business  of  towing  and 
wrecking,  and  two  marine  insurance  com- 
panies, whereby  the  former  undertook,  in 
rcmaicleration  at  the  payment  of  a  statod 
sum  of  money  as  compensation,  to  raise 
and  float  into  dry  dock  for  repairs  a 
schooner  which  had  sunk  through  a  coUt- 
Bion  with  a  pier  while  they  were  towing 
it,  and  which  the  companies  had  insured 
to  the  owners'  stipulation  for  a  subinission, 
on  completion  of  the  salvage,  to  arbitrators 
chosen  in  the  customary  way,  of  questions 
of  responsibility  for  the  disaster  and  lia- 
bility for  the  expense  of  salvage  and  re- 
[tairs,  is  one  upon  which  the  salvors  are 
absolutely  precluded  from  recovering  with- 
out an  arbitration  and  award,  nlthough  a 
submission  did  not  take  place,  through  the 
refusal  of  the  companies  to  name  an  arbi- 
trator, and  the  acquiescence  of  the  firm  in 
such  refusal,  before  suit.  Calvin  v.  Pro- 
vincial Ins.  Co.  27  U.  C.  Q.  B.  403, 

It  is  necessary  implication  from  the 
lani^uage  of  a  fire  insurance  policy  provid- 
ing for  an  arbitration  of  the  amount  of  loss 
or  damage  when  the  insurer  and  insured 
are  unable  to  agree  upon  it,  that  such  loss 
shall  be  payable  sixty  days  after  it  has 
been  determined  by  arbitration,  and  that  it 
shall  not  be  payable  until  the  same  time 
has  elapsed  after  the  award  of  the  apprais- 
ers, that  a  submission  and  award,  unless 
47  L.RJi.(N.8.) 


waived,  prevented,  or  excused,  is  a  wmdi- 
tion  precedent  to  an  action  on  the  policy 
to  recover  a  loss.  George  Dee  A  Sons  Co. 
V.  Key  City  F.  Ins.  Co.  104  Iowa,  167,  73 
N.  W.  594. 

Ab  agreement  to  submit  to  arbitration 
a  particular  question  of  fact  that  may 
arise  under  a  contract  which  makes  the  de- 
termination of  such  issue,  either  expressly 
or  by  necessary  implication,  a  condition 
precedent  to  an  action  on  the  contract, 
gives  ground  for  a  defense  in  bar  of  such 
action  when  the  plaintiff,  without  good  ex- 
cuse, has  failed  to  arbitrate.  Jones  v,  En- 
oree  Power  Co.  92  S.  C.  263,  76  S.  E.  452. 

A  distinction  has  been  noted  in  respect 
of  contracts  providing  for  arbitrati<ms  or 
appraisals,  and  forbidding  suits  before 
awards,  by  which  two  classes  of  cases  are 
recognized.  The  terms  of  the  ctmtracts 
may,  on  the  one  hand,  create  a  condition 
precedent  to  the  right  to  sue  at  all,  or,  on 
the  other,  simply  bar  a  recovery.  If  the 
contract  is  in  the  foi^er  class,  the  courts, 
to  a  greater  or  less  extent,  are  ousted  of 
jurisdiction,  and  the  suitor,  under  penalty 
of  not  stating  a  cause  of  action,  is  bound 
absolutely  to  plead  and  prove  affirmatively 
that  he  met  and  performed  the  precedent 
condition.  If  the  contract  is  in  tnc  latter 
class,  for  example,  if  arbitration  and  award 
are  only  made  to  follow  a  request,  written 
or  oral,  the  failure  of  it  is  a  matter  of  de- 
fense to  be  pleaded  and  proved  in  order  to 
defeat  a  recovery.  Concordia  F.  Ins.  Co.  v. 
Bowen,  121  111.  App.  35. 

The  questionB  to  be  considered  where  con- 
tracts containing  clauses  providing  for  sub- 
missions to  arbitration  are  involved  are 
whether  an  arbitration  or  award  is  necessa- 
ry before  a  complete  cause  of  action  arises, 
or  is  made  a  condition  precedent  to  an  ac- 
tion, or  whether  the  agreement  to  refer  dis- 
putes is  a  collateral  and  inde|>endent  one. 
Tlie  questions  must  be  determined  in  each 
case  by  construing  the  particular  contract 
and  the  intention  of  the  parties,  to  be  col- 
lected from  its  language.  Collins  v.  Locke, 
L.  K.  4  App.  CaB.  674,  48  L.  J.  P.  C.  N.  S. 
68,  41  L.  T.  N.  S.  293,  28  Week.  Rep.  189. 

A  provision  in  a  contract  for  the  deter- 
mination by  arbitrati<Hi  of  such  {jreliminary 
matters  as  may  give  rise  to  disputes  be- 
tween the  parties  may  make  such  determina- 
tion a  condition  precedent  to  the  mainte- 
nance of  an  action  upon  the  contract,  or  it 
may  be  simply  a  collateral  and  independent 
agreement  having  no  such  effect.  Fisher 
V.  Merchants*  Ins.  Co.  95  Me.  486,  86  Am. 
St.  Rep.  428,  60  Atl.  282;  Grady  v.  Home 
F.  &  Ins.  Co.  27  R.  L  435,  4  L.R.A.(N.S.) 
288,  63  Atl.  173. 

The  line  of  demarcation  in  tiie  cases 
wherein  provisions  for  arbitration  in  in- 
surance policies  have  been  upheld  on  the 
one  hand,  or  nullified  on  the  other,  accord- 
ing to  the  court  in  Hartford  F.  Ins.  Co.  v. 
Bourbon  County  Ct.  115  Ky.  109,  72  S.  W. 
739,  is  between  those  in  which  the  thing 
to  be  submitted  is  an  undetermined  fact  to 
be  ascertained  as  a  condition  precedent  to 
an  action  upon  a  reeogoiud.  legal  Imbility, 

Digitized  by  VjOOg  IC 


1911. 


WILLIAMS  V.  BRANNING  MFG.  00. 


897 


and  those  where  the  fact  is  already  estab- 
lished and  the  imestion  of '  liability  is  to 
be  submitted.  In  the  former  case  the 
agreement  to  arbitrate  is  valid,  aDd  in  the 
latter  void. 

The  principle  governing  cases  arising  on 
insnranoe  contracts  that  contain  arbitra- 
tion daiues  is  this:  If  there  is  a  covenant 
to  pay  the  amount  of  the  loss,  with  a  col- 
lateral provision  that  such  amount  shall 
be  ascertained  by  arbitration,  then  arbitra- 
tion is  not  a  condition  precedent  to  an  ac- 
tion oh  the  covenant;  but  if  it  has  been 
agreed  that  a  liability  shall  arise  only 
after  the  amount  has  been  adjusted  by  ar- 
bitration, then  such  an  adjustment  is  a 
randition  precedent  to  the  right  to  recover. 
Vin^  T.  Bignold,  L.  R.  20  Q.  B.  Div.  172, 
fli  L.  J.  Q.  B.  N.  S.  82,  58  L.  T.  N.  S.  26, 
3G  Week.  Rep.  479. 

If  a  liability  to  pay  has  arisen  on  a  con- 
tract of  insurance  by  the  occurrence  of  a 
loss,  no  words  of  the  parties,  or  of  either  of 
them,  can  prevent  a  court  from  giving  ap- 
propriate relief.  Nolan  v.  Ocean  Acci.  & 
Guarantee  Corp.  S  Ont.  L.  Rep.  644. 

If  two  persona,  whether  in  the  same  or 
in  a  different  deed  from  that  which  creates 
the  liability,  agree  to  refer  the  matter  upon 
which  the  liability  arises  to  arbitration, 
that  agreement  does  not  take  away  the 
right  of  action.  Elliott  v.  Roval  Exchange 
AsBur.  Co.  L.  R.  2  Exch.  245,  38  L.  J.  Exeh. 
N.  S.  129,  16  L.  T.  N.  S.  399,  15  Week. 
Rep.  907;  Dawson  v.  Fitzgerald,  L.  R.  1 
Exeh.  Div.  S60,  45  L.  J.  Exch.  N.  8.  893, 
Ho  L.  T.  N.  S.  220,  24  Week.  Rep.  773; 
Gancbe  v.  London  &  L.  Ins.  Co.  4  Woods, 
102,  10  Fed.  347. 

A  stipulation  in  an  insurance  policy  for 
a  reference  to  arbitration  of  differences 
over  the  amount  of  a  loss  or  damage  does 
not  bar  the  assured  of  his  right  of  action, 
unless  it  amounts  to  a  condition  precedent 
to  suit,  or  makes  the  reference  the  only 
mode  of  ascertaining  the  amount  of  dam* 
Rges,  or  the  only  way  of  fixing  the  liabili- 
ty of  the  insurer.  Liverpool,  L.  &  G.  Ins. 
Co.  V-  Crcighton,  51  Ga.  95;  Adams  v. 
Haigler,  123  Ga.  659,  61  S.  E.  638. 

When  a  stipulation  for  an  arbitration 
follows  an  express  promise  to  pay  in  a  con- 
tract, it  is  collateral  and  independent. 
Didcson  Mfg.  Co.  v.  American  Locomotive 
Co.  119  Fed.  488. 

When  a  stipulation  in  a  contract  to  re- 
fer any  disputes  to  arbitration  is  distinct 
and  collateral  to  the  main  engagement,  it 
is  not  a  condition  precedent  to  an  action 
on  the  contract.  uriggB  T.  Billington,  27 
T\  C.  Q.  B.  520. 

If  the  stipulation  is  clearly  collateral  to 
and  independent  of  the  other  provisions  in 
the  contract,  it  never  creates  a  condition 
precedent  to  an  action  on  the  contract, 
even  when  bo  expressed.  Memphis  Trust 
Co.  V.  Brown-Ketchum  Iron  Works,  92  C.  C. 
A.  162,  166  Fed.  398. 

When  a  stipulation  to  arbitrate  in  a  con- 
tract to  pay  money  upon  a  stated  contin- 
gency is  collateral  to  such  contract,  that  is, 
where  the  contract  is  not  simply  to  pay  an 
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award,  the  right  of  action  to  recover  the 
money  is  not  suspended  pending  a  submis- 
sion and  arbitration,  notwithstanding  a 
provision  coupled  with  it,  that  no  suit  or 
action  shall  be  brought  until  an  award 
has  been  made.  Scbollesberger  v.  Phoenix 
Ins.  Co.  6  W.  N.  0.  366,  Fed.  Cas.  No. 
12,476. 

When  an  insurer  undertakes  in  the  poli- 
cy, upon  the  happening  of  the  contingency 
insured  against,  to  pay  a  fixed,  definite, 
and  stated  sum,  a  provision  in  the  contract 
that  no  suit  or  proceeding  at  law  or  in 
equity  shall  be  brought  to  recover  that 
sum,  unless  the  same  has  first  been  referred 
to  arbitration,  is  nugatory,  and  is  no  bar 
to  an  action  on  the  policy.  Bfidenfejd  T. 
Massachusetts  Mut.  Acci.  Asso.  1S4  Mass. 
77,  13  L.R.A.  263,  27  N.  E.  769;  Whitn^ 
V.  National  Masonic  Acoi.  Asso.  62  Minn. 
378,  54  N.  W.  184. 

An  undertaking  by  an  underwriter  in  a 
policy  of  fire  insurance  absolutely  to  make 
good  to  the  insured  all  such  immediate 
loss  or  damage  as  (diall  happen  by  fire  to  the 
insured  prt^rty,  to  be  estimated  according 
to  the  actual  cash  value  of  such 'property 
at  the  time  of  the  loss,  and  to  be  paid  in 
a  stated  time  after  the  receipt  of  the  re- 
quired proofs,  has  the  effect  of  making  a 
provision  in  the  policy  providing  for  an 
arbitration  of  the  amount  of  a  loss  upon 
request,  when  not  agreed  upon,  and  forbid- 
ding the  maintenance  of  any  suit  or  action 
to  recover  a  loss  until  after  an  award,  a 
collateral  and  indepradent  contract.  Clibbs 
T.  Continental  Ins.  Co.  13  Hun,  611. 

A  condition  in  a  policy  of  fire  insur- 
ance merely  setting  out  that,  in  case  any 
difference  or  dispute  shall  arise  between 
the  insurer  and  insured  touching  any  loss 
or  damage  or  otherwise  in  respect  of  any 
insurance,  such  difference  shall  be  submit- 
ted to  the  judgment  and  determination  of 
two  indifferent  persons  as  arbitrators,  chos- 
en respectively  by  the  parties,  and  they 
in  turn  at  the  outset  selecting  a  'third  ar- 
bitrator, the  award  of  any  two  to  be  con- 
elusive,  where  the  policy  expressly  stipu- 
lates for  payment  of  the  amount  of  every 
loss  without  discount  immediately  after  it 
shall  have  been  established  to  the  satis- 
faqtion  of  the  insurer,  is  a  mere  collateral 
agreement  to  the  promise  to  pay,  and  hence 
a  failure  to  comply  with  it  does  not  oust 
the  courte  of  jurisdiction,  and  constitutes 
no  defense  to  an  action  on  the  poliCT  to 
recover  a  loBS,  Roper  v.  Lendon,  1  El.  & 
El.  825,  28  L.  J.  Q.  B.  N.  S.  260,  5  Jur. 
N.  S.  49i;  7  Week.  Rep.  441. 

Notwithstanding  a  contract  embodies  a 
provision  for  an  arbitration  of  all  future 
disputes  between  the  parties  to  it,  concern- 
ing it  or  its  subject-matter,  prescribes  the 
method  of  choosing  the  arbitrators,  makes 
their  award  final,  and  forbids  either  to 
maintain  an  action  against  the  other  on 
such  contract  without  arbitrating  the  dis- 
pute, one  of  them  may  maintain  an  action 
on  a  plain,  distinct,  independent,  and  un- 
qualified covenant  in  the  contract  of  the 
other  to  do  a  particular  thing,  ,  Horton.T. 
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Sayer,  4  Hurlst.  ft  N.  643.  5  Jur.  N.  S. 
989,  29  L.  J.  Exch.  N.  S.  28,  7  Week.  Rep. 
735,  distinguishing  Scott  v.  Avery,  5  H.  L. 
Cu.  811,  25  L.  J.  Ezeb.  N.  8.  303,  2  Jar. 
N.  S.  815,  4  Wedc.  Rep.  746. 

If  tbe  clause  in  a  Are  insunnce  policy 
providing  for  an  appraisement  of  the  loss 
does  not  make  an  appraisal,  either  in  terms 
or  by  implication,  a  condition  precedent 
to  an  actios  or  suit  on  the  policy,  then 
the  policy  holder  need  not  comply  with  it 
before  suing  to  recover  insurance,  especially 
if  the  insurer  took  no  step  to  procure,  and 
did  not  even  request,  an  appraisement. 
Manchester  F.  Ina.  Ca  v.  Simmons,  12  Tex. 
Civ.  App.  807,  35  S.  W.  722. 

If  a  construction  contract  provides  ab- 
solutely for  paying  the  contractor  a  definite 
price  for  work  done,  or  the  value  of  such 
work  as  measured,  he  may,  when  the  con- 
tract is  ended  by  the  completion  of  the 
work,  or  the  act  of  the  otner  party,  ig- 
nore a  clause  in  it  for  a  reference  of  dis- 
putes and  differences  to  a  named  arbitrator, 
and  bring  his  action  in  the  ordinary  courts 
to  recovfi^  such  price  or  value.  Scott  v.  Liv- 
erpool, 3  DeO.  ft  J.  334,  28  L.  J.  Ch.  N.  8. 
236,  6  Jur.  N.  8.  105,  7  Week.  Rep.  163. 

When  in  a  contract  one  party  covenants 
without  limitation  to  pay  the  other  such 
just  and  fair  compensation  for  any  dam- 
age as  he  may  sustain  by  the  execution  of 
the  contract,  and  not  merely  such  sum  as 
arbitrators  may  award,  a  stipulation  for 
an  appraisal  by  impartial  arbitrators  is 
collateral  and  incidental,  and  does  not  con- 
stitute a  condition  precedent  to  an  action 
to  recover  such  damages.  Seward  v.  Roch- 
ester, 100  N.  Y.  164,  18  N.  E.  348,  affirm- 
ing 39  Hun,  44. 

A  stipulation  in  a  contract  for  super- 
intending the  building  and  subsequent 
operations  of  two  sawmills,  providing  that, 
if  a  disagreement  arises  between  the  con- 
tracting persons  respecting  the  settlement 
of  accounts  for  expenditures  in  erecting 
and  completing  the  mills,  or  in  case  eiCb- 
er  shall  become  dissatisfied  with  the  other, 
the  matter  in  difference  shall  be  submitted 
to  two  arbitrators  and  an  umpire,  coupled 
with  an  agreement  by  each  party  to  for- 
feit a  definite  sum  of  money  if  he  fails  or 
refuses  to  proceed  with  the  arbitration,  is 
no  bar  to  an  action  or  suit  by  the  party 
in  default.  Stone  t.  Dennis,  3  Fort. 
(Ala.)  231. 

When  a  contract  provides  that,  in  case 
any  party  to  it  shall  break  or  fail  to  per- 
form any  of  the  covenants  or  agreements 
in  it,  he  shall  and  will  well  and  truly  pay 
unto  each  of  the  other  parties  to  such  con- 
tract the  definite  sum  of  £1,000  sterling  as 
and  for  liquidated  damages  for  the  breach 
or  nonperformance,  a  clause  in  the  con- 
tract providing  for  a  submission  to  arbitra- 
tion of  disputes  which  might  arise  between 
the  parties  to  it  is  a  collateral  and  inde- 
pendent agreement,  and  a  failure  to  arbi- 
trate is  no  defense  to  an  action  for  a  breach 
of  the  contract,  notwithstanding  the  arbi- 
tration cause  provides  that  the  award  shall 
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be  conclusive,  and  that  none  of  the  parties 
shall  be  entitled  to  begin  or  maintain  any 
action  ox  suit  in  respect  of  matters  sub- 
mitted to  the  arbitrators,  except  for  the 
amount  or  sums  awarded,  or  otherwise  tn 
accord  with  the  terms  and  conditions  of  the 
award  as  to  acts  or  deeds  to  be  done  or 
executed.  Collins  v.  Locke,  L.  R.  4  App. 
Cas.  674,  48  L.  J.  P.  C.  N.  S.  68,  41  L.  T. 
N.  S.  293,  28  Week.  Rep.  189. 

An  agreement  to  pay  a  stated  sum  of 
money  for  building -a  house  according  to 
certain  specifications,  any  disacreement 
with  regard  to  settlement  to  be  left  to  dis- 
interested persona  mutually  selected,  whose 
decision  shall  be  final,  does  not  constitute 
a  legal  defense  to  the  contractor's  action  to 
recover  such  sum  after  completing  the 
work.   Cavanagh  v.  Dooley,  6  Allen,  66. 

"I  take  the  law  as  settled  by  the  high- 
est authority, — the  House  of  Lordti,"  said 
Jessel,  M.  R.,  in  giving  judgment  in  Daw- 
son V.  Fitzgerald,  L.  R.  1  Ezeh.  Div.  257, 
46  L.  J.  Exch.  N.  S.  893,  35  L.  T.  N.  S. 
220,  24  Week.  Rep.  773,  against  the  eiBcacy 
of  a  plea  of  no  arbitration  where  one  had 
been  agreed  to,  that  "there  are  two  cases 
where  such  a  plea  as  the  present  is  suc- 
cessful: First,  where  the  action  can  only 
be  brought  for  the  sum  named  by  the  ar- 
bitrator; secondly,  where  it  is  agreed  that 
no  action  shall  be  brought  till  there  has 
been  an  arbitration,  or  that  arbitration 
shall  be  a  condition  precedent  to  the  right 
of  action.  In  all  other  cases  where  there 
is,  first,  a  covenant  to  pay,  and,  secondly, 
a  covenant  to  refer,  the  covenants  are  dis- 
tinct and  collateral,  and  the  plaintiff  may 
sue  on  the  first,  leaving  the  defendant  to 
pursue  one  of  two  courses,  either  to  bring 
an  action  for  not  referring,  or  to  apply 
'under  §  11  of  the  common-law  procedure 
act  1854,  to  stay  the  action  till  there  has 
been  an  arbitration,  in  which  case  a  judge 
has  power  to  prevent  the  case  going  to  a 
jury,  if  the  arbitration  can  be  fairly  en- 
forced." 

This  statement  has  won  the  approval 
of  the  Supreme  Court  of  the  United  States. 
Hamilton  v.  Home  Ins.  Co.  137  U.  S.  370, 
34  L.  ed.  708,  11  Sup.  Ct  Rep.  133. 

The  distinctions  which  sometimes  are 
drawn  between  "arbitration"  and  "appraise- 
ment" and  between  "disagreement'  and 
"differences,"  in  litigations  over  the  recov- 
ery of  losses  upon  fire  insurance  policies, 
are  not  very  material  to  an  inquiry  as  to 
whether  an  award  or  appraisal  was  a  con- 
dition precedent  to  an  action  in  a  given 
case.  Phoenix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258,  58  N.  E.  805. 

If  an  agreement  to  arbitrate  contained 
in  a  contract  is  not  void  as  contrary  to  the 
policy  of  the  law  as  an  attempt  to  oust 
the  courts  of  jurisdiction,  or  to  prohibit 
the  parties  from  bringing  suit,  the  whole 
doctrine  respecting  it,  according  to  the 
court  in  White  v.  Middlesex  R.  Co.  13!> 
Mass.  216,  amounts  to  this,  that  courts 
will  not  specifically  enforce  the  agreement, 
but  will  treat  it  as  valid  either  as  a  condi- 
tion precedent  or  ao  indepradent  atipula- 
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tion,  according  to  the  conBtruction  given 
to  ttie  contract. 

It  seems,  said  the  court  in  White  v. 
Middlesex  R.  Co.  supra,  to  be  the  doctrine 
of  the  English  courts  that  a^eements  pro- 
hibiting a  jsarty  from  bringing  an  action, 
m  purporting  to  oust  the  courts  entirely 
of  tlieir  jurisdiction,  are  void;  that  in  con- 
tracts in  which  it  is  a  condition  precedent 
to  the  right  to  maintain  an  action  that 
there  shall  first  be  a  reference  and  an 
award,  no  action  can  be  maintained  until 
this  ccmdition  has  been  complied  with,  un- 
lesSf  indeed,  it  becomes  impossible  to  com- 
ply with  it;  but  if  the  stipulation  to  refer 
to  arbitration  ia  collateral  to  the  other 
stipulations  of  the  contract,  an  action  can 
be  maintained  upon  the  contract  without 
s  reference. 

XTII.  The  Pemwylvonla  doctrine. 

It  is  the  rule  in  Pennsylvania  that  when 
the  persons  making  ^n  eicecutory  contract 
stipulate  in  it  that  all  disputes  and  difiFer- 
ences  between  them,  present  or  prospective, 
in  reference  to  such  contract  or  any  sum 
pavable  under  it,  shall  be  submitted  to  the 
arbitrament  of  a  named  individual,  or  spe- 
cifically designated  persons,  they  are  ef- 
fectually bound  irrevocably  by  that  stipula- 
tion, and  precluded  from  seeking  redress 
slsewhrae  until  the  arbiter  or  arbiters  agreed 
upon  have  rendered  an  award  or  otherwise 
bem  discharged;  Snodgrass  v.  Qavit,  28 
Pa,  221;  Commercial  Union  Assur.  Co.  v. 
Hocking,  115  Pa.  407,  2  Am.  St.  Kep.  862, 
8  Atl.  689;  Page  v.  Vankirk,  1  Brewst. 
(Pa.)  282;  Kreilich  v.  Klein,  10  Phils.  486; 
Phtenix  Pottery  Co.  v.  Griffin,  16  Phila. 
5S9;  Acme  Coal  Co.  v.  Stroud,  5  Lack  L%. 
News,  169 ;  Keystone  Constr.  k  Engineering 
Oo.  T.  Bethlehem  Consol.  Water  Go.  9  North. 
06.  Rep.  26. 

If  puties  in  their  contract  name  a  per- 
son to  settle  disputes  that  may  arise  out  of 
it,  the  courts  as  a  rule  will  sustain  the 
agreement,  because  in  such  cases  there  is 
an  actual  submission  to  a  chosen  arbitrator. 
Phtenix  Pottery  Co.  v.  Griffin,  16  Phila.  560. 

Inasmuch  as  a  stipulation  in  a  building 
contract  providing  that  all  matters  in  dis- 

finte  arising  in  the  course  of  performing 
t  shall  be  referred  to  a  designated  arbi- 
trator whose  decision  shall  be  final  is  not 
rerocable,  the  arbitrator,  after  making  an 
awu-d  not  coextensive  with  the  submission, 
may  reopen  the  case,  hear  the  parties  fur- 
ther, and  make  a  final  and  complete  award 
that  will  be  binding  upon  the  parties. 
Frederick  t.  Margwarth,  221  Pa.  418,  18 
LJLA.fN.8.)  1240,  70  AtL  797. 

Bnt  it  is  also  an  established  rule  in  Penn- 
iylvanim  that  an  executory  agreement  or  a 
pnMsion  in  an  executory  contract  not  sup- 
ported 1^  a  good  and  valuable  consideration 
b^ond  mere  mutual  covenants  to  abide  by 
an  award  for  submitting  a  controversy  to  a 
person  or  set  of  persons  unnamed  and  not 
specifically  designated,  but  left  to  be  se* 
ledcd  in  tiie  future  by  the  mutual  choice 
and  aaaent  of  the  parties,  has  no  binding 
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force,  and  may  be  revoked  or  ignored  at 
will  by  either  party;  and,  if  litigation  en- 
sues over  t)ie  subject-matter  without  an 
arbitration  having  taken  place,  will  be  dis- 
regarded by  the  courts  and  not  allowed  to 
impede  or  defeat  the  suit.  Snodgrass  t. 
Gavit,  28  Pa.  221;  Page  V.  Vankirk,  1 
Brewst.  (Pa.).  282;  Commercial  Union 
Assur.  Co.  V.  Hocking,  115  Pa.  407,  2  Am. 
St.  Rep.  S62,  8  Atl.  689;  Johnson  v.  Andresa, 
5  Phila.  8;  Kreilich  v.  Klein,  10  Phila.  486; 
Phoenix  Pottery  Co.  v.  Oriffln,  16  Phila. 
569;  McQuaide  t.  Pennsylvania  R.  Co.  6 
I'a.  Dist.  391. 

A  covenant  in  a  deed  by  a  landowner  to 
a  railroad  company  of  a  strip  of  land  for 
a  right  of  way,  wherein  the  grantee  prom- 
ised  to  pay  the  grantor  such  reasonable 
damages  as  a  jury  of  three  disinterested 
persons  should  award,  being  a  mere  agree- 
ment to  submit  to  arbitrators  selected  in 
the  future,  and  not  named,  is  revocable 
and  leaves  the  grantor  free  io  resort  to  the 
courts  to  recover  his  damages;  and  particu- 
larty  so  after  he  has  offered,  and  the  rail- 
road company  has  refused  to  make,  the 
reference.  McQuaide  v.  Pennsylvania  R. 
Co.  6  Pa.  Dist  K.  391. 

That  is  to  sa^,  in  Pennsylvania,  the 
courts  make  a  distinction  between  agree- 
ments for  a  general  reference  to  arbitration, 
and  designating  a  particular  individual  or 
tribunal  to  arbitrate.  The  former  may  be 
waived  or  revoked,  and  is  no  obstacle  to  a 
suit  or  action  for  the  same  matter;  the 
'latter  is  irrevocable,  and  until  the  desig- 
nated arbiter  or  arbiters  have  decided,  no 
right  of  action  arises  which  can  be  enforced 
at  law  or  in  equity.  Page  v.  Vankirk,  1 
Brewst.  (Pa.)  282;  Kreilich  v.  Klein,  10 
Phila.  486. 

There  is  some  support  to  the  Pennsylra- 
nia  doctrine  of  the  binding  and  irrevocable 
■character  of  arbitration  agreements  which 
name  an  arbitrator  or  arbitrators. 

In  Brown  v.  Overbury,  11  Exch.  N.  S. 
715,  25  L.  J.  Exch.  N.  S.  169,  4  Week.  Rep. 
252,  and  in  Gorham  v.  Boulton,  6  U.  C.  Q. 
B.  0.  S.  321,  suits  ajjainst  stakeholders  by 
owners  of  horses  finishing  first  in  horse  ra- 
ces, to  recover  the  stakes,  failed  where,  in 
the  one  case,  the  stewards  were  evenly  di- 
vided as  to  the  winning  horse,  and  in  the 
other  they  disqualified  for  foul  riding  the 
animal  first  under  the  wire. 

In  a  note  to  the  report  of  the  first  of 
these  cases  the  reporter  said:  The  distinc- 
tion seems  to  be  between  a  stipulation  that 
a  decision  or  certificate  by  arbitrators  or 
others  named  or  designated  by  the  parties 
shall  be  a  condition  precedent  to  the  right 
of  action,  and  a  conditi(m  that  existing  or 
future  rights  of  action  shall  be  submitted 
to  arbitration,  and  not  to  the  regularly  con- 
stituted tribunals;  the  former  being  valid, 
the  latter  void. 

The  Wisconsin  supreme  court  in  Chap- 
man V.  Roekford  Ins.  Co.  89  Wis.  672,  28 
L.R.A.  405,  62  N.  W.  422,  declared  itself 
unable  to  see  any  subatantial  ground  for 
the  distinction  made  in  Pennsylvania  re- 
specting the  binding  obligation  j^r  revoea- 
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bilit^  of  provisions  in  contracts  for  arbi- 
tration of  controversies  that  migltt  arise 
under  them  where,  on  the  one  hand,  a  per- 
son or  persona  were  named  in  the  contract 
to  arbitrate,  and,  on  the  other,  where  the 
arbiter  or  arbiters  were  not  named,  but 
were  to  be  thereafter  mutually  chosen  hy 
the  parties. 

The  Pennsylvania  doctrine  respecting  the 
revocability  and  meffectiveneas  of  general 
submissions  to  unnamed  arbitrators  (at 
least,  in  so  far  as  they  are  not  made  con- 
ditions precedent  to  suit),  is  not  usually 
questioned. 

In  Campbell  t.  American  Popular  L.  Ins. 
Co.  1  MacArth.  246,  28  Am.  Rep.  591,  the 
court  thought  it  could  not  be  denied  that 
a  mere  agreement  that  any  future  differ- 
ences growing  out  of  a  contract  should  be 
decided  by  arbitrators  or  referees  there- 
after to  be  chosen  will  not  be  allowed  by  the 
courts  to  oust  their  jurisdiction. 

It  has  been  repeatedly  held,  according  to 
the  court  in  Home  F.  Ins.  Co.  v.  Kennedy, 
47  Neb.  138,  S3  Am.  St.  Rep.  621,  66  N.  W. 
278,  that  &  stipulation  for  arbitration  which 
does  not  provide  for  submitting  the  matters 
in  dispute  to  a  particular  person  or  to  a 
particular  tribunal,  but  to  one  or  more 
persons,  to  be  mutually  chosen,  is  revoca- 
ble by  either  party,  and  will  not  oust  the 
jurisdiction  of  the  courts  having  cogni- 
zance of  the  subject-matter  of  the  contro- 
versy. 

In  jurisdictions  outside  of  Pennsylvania,, 
when  a  distinction  is  made  between  agree- 
ments to  arbitrate  that  are  revocable  at 
will  and  no  bars  to  actions,  and  those  which 
are  binding  contracts,  enforced  in  the  courts, 
it  is  made  to  depend  upon  whether  or  not 
they  stipulated  for  an  award  as  a  condi- 
tion precedent  to  any  suit  or  action,  and 
not  at  all  upon  the  circumstance  that  an 
arbitrator  or  arbitrators  were  named  or 
left  to  be  chosen  later. 

It  seems  to  be  conceded  that  the  Penn- 
sTlvania  courts  are  not  in  harmony  with 
the  weight  of  authority  in  holding  that 
stipulations  in  contracts  made  conditions 
precedent  to  suit,  for  submitting  to  un- 
named and  undesignated  arbitrators,  to  be 
mutually  chosen  in  the  future,  questions 
arising  out  of  the  contract  upon  which 
the  parties  to  it  shall  differ,  may  be  ig- 
nored by  either  of  them  without  affecting 
his  right  of  action  or  subsequent  proceed- 
ings in  the  court.  Acme  Coal  Co.  v.  Stroud, 
5  Lack.  Leg.  News,  160. 

In  Scotland,  as  in  Pennsylvania,  it  is 
a  rule  of  law  that  an  agreement  to  refer  to 
arbitration  which  does  not  name  or  specifi- 
cally designate  an  arbitrator  or  referees  is 
of  no  binding  force,  and  will  not  be  recog- 
nized in  the  courts.  Tancred  v.  Steel  Co. 
L.  R.  15  App.  Cas.  125,  82  L.  T.  N.  S.  738. 

In  that  case  the  rule  was  applied  to  a 
provision  in  a  Scottish  contract  to  supply 
all,  save  a  stated  quantity  and  kind  of  the 
steel  needed  to  build  a  bridge  across  the 
Frith  of  Forth,  to  the  effect  that  any  ques- 
tion that  might  arise  as  to  the  meaning 
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or  intent  of  the  contract  should  be  settled, 
in  case  of  difference,  by  the  engineer  for 
the  time  being,  whose  decision  should  bind 
both  parties. 

This  rule  of  Scotch  law  is  held  b^  the 
British  House  of  Lords  as  not  governing  in 
cases  where  the  contracl^  make  arbitrations 
conditions  precedent  to  the  accrual  of  caus- 
es of  action  founded  in  such  contracts. 
Caledonian  Ins.  Co.  v.  Gilmour  [1893]  A. 
C.  85,  1  Reports,  110,  57  J.  P.  228,  re- 
versing,   18  Sc.  SeSB.  Cas.  4th  series,  1219. 

An  agreement  between  an  English  firm 
and  a  Scotch  partnership  for  delivery  by 
the  former  to  the  latter  of  a  patented'  ma- 
chine  for  drying  distillery  grains,  and  for 
the  packing  and  shipment  f.  o.  b.  by  the 
latter  to  the  former  of  dried  grains,  which 
concludes  with  a  provision  that  any  dis- 
pute that  shall  arise  out  of  the  contract 
shall  be  settled  by  arbitration  by  two  mem< 
hers  of  the  London  Corn  Eicchange,  or  their 
umpire,  in  the  usual  way,  is  governed  by 
the  law  of  England,  where  the  arbitraticm 
provision  is  valid  and  binding,  and  bars 
a  suit,  and  not  by  Scotch  law,  which  makes 
it  nugatory  for  not  naming  the  arbiters. 
Hamlyn  t.  Talisker  Distillery  [1804]  A. 
C.  202,  6  Reports,  188,  71  L.  T.  N.  S.  1, 
58  J.  P.  640,  reversing,  21  Sc.  Sess.  Cas. 
4th  series,  204. 

The  court  in  Mitchell  v.  Dougherty,  33 
0.  C.  A.  205,  62  U.  S.  App.  443,  00  Fed. 
639,  thought  it  would  be  difficult  to  deduce 
from  the  decisions  in  Pennsylvania  any  dis- 
tinctly established  rule  upon  the  subject  of 
the  binding  effect  of  stipulations  in  con- 
tracts waiving  or  iiolding  in  abeyance  suits 
and  actions  at  law  upon  disputes  arisiiu^  in 
executing  the  contract  until  determlnea 
some  selected  arbiter  or  arbiters. 

XVIli.  Beactaattm  of  ar-hUratton  ttgrae^ 
menta. 

a.  Oeneral  right  of  revoeaUon, 

Every  naked  authority,  until  an  act  is 
done  under  it,  may  be  countermanded  1^ 
him  who  conferred  it.   Tyson  t.  Boblnson, 

25  N.  C.  (3  Ired.  L.)  333. 

All  authority  is  in  its  nature  revocable. 
Rochester  v.  Whitehouse,  15  N.  H.  468. 

All  submissions  to  arbitration  fall  with- 
in this  rule.   Rogers  v.  Nail,  6  Humph.  29. 

For  a  submission  to  arbitration  is  a  mere 
authority.  Smith  v.  Compton,  20  Barb. 
262. 

It  is  therefore  revocable  in  its  nature. 
King  v.  Howard,  27  Mo.  21. 

The  power  of  arbitrators  is,  like  a  power 
of  attorney,  a  mere  authority,  and  benoe 
revocable.  Dixon  v,  Morehead,  Addison, 
(Pa.)  216. 

Some  of  the  cases,  according  to  the  court 
in  Parsons  v.  Ambos.  121  Ga.  98,  48  S.  E. 
696,  put  the  rule  allowing  either  party  to 
revoke  a  common-law  agreement  to  arbi- 
trate a  dispute  upon  the  ground  that  a 
contract  whereby  the  courts  may  be  ousted 
of  jurisdiction  is  repugnant  to  the  pro- 
vision implied  in  every  contract  that  ite 
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Tmlidlfy  and  effeet  thall  be  determined  by 
tlM  ooorto  and  the  law  of  the  land;  but 
whether  predicated  on  this  idea  or  on  the 
BOtion  that  each  an  agreexoent  ia  oppoeed 
to  public  poUej,  the  principle  is  universally 
recognized  that  mien  general  aubmiBsionB 
are  revocable. 

An  ordinary  common-law  submiasion  to 
arbitration,  voluntarily  entered  into,  and 
not  made  a  rule  of  court,  may  be  revoked 
aad  annulled  by  either  party  to  it  at  his 
own  will  and  pleasure  at  any  time  before 
an  award  is  made. 

Eng.— Vynior's  Caae,  8  Coke,  81b,  3  Eng. 
BoL  Caa.  367 ;  Clapham  v.  Higbam,  1  Bing. 
87,  7  J.  B.  Moore,  703,  1  L.  J.  C.  P.  6j 
Qreen  t.  Pole,  6  Bing.  448,  4  Moore  &  P. 
198,  8  L.  J.  C.  P.  149,  31  Revised  Rep. 
463;  Mills  T.  Bayley,  2  Hurlst  &.  C.  36,  32 
L.  J.  Exeh.  N.  S.  179,  9  Jur.  N.  6.  499,  8 
L.  T.  N.  S.  392,  11  Week.  Rep.  598;  Green- 
wood Miadale,  1  M'Clel.  &  Y.  276;  King 
V.  Joseph,  S  Taunt.  452;  Fraaer  v.  Ehrens- 
perger,  L.  R.  12  Q.  B.  Div.  310,  53  L.  J. 
<J.  B.  N.  B.  73,  49  L.  T.  N.  S.  646,  32  Week. 
Rep.  240;  Beg.  v.  Hardey,  19  L.  J.  Q.  B. 
n.  S.  196,  14  Q.  B.  629,  14  Jur.  649. 

U.  8.— Orwon  &  W.  Mortg.  Sav.  Bank 
T.  American  Mortg.  Co.  35  Fed.  22;  Gilev- 
anoe  Committee  v.  Brown,  61  Fed.  641; 
MonpUa  Trust  Go.  v.  Brown-Ketchnm  lioa 
Works.  92  G.  0.  A.  162,  166  Fed.  398. 

Ala. — ^Maeon  v.  Bullock,  6  Ala.  App.  141, 
60  So.  432. 

CaL — Sidlinger  v.  Eerkow,  82  Cal. 
22  Pac.  932;  California  Academy  of  Sciences 
V.  Fletcher,  99  Cal.  207,  33  Pac.  855. 

Del. — Randel  v.  Chesapeake  &  D.  Canal 
Co.  1  Harr.  (Del.)  233;  Fooks  v.  Lawson, 
1  Harv.  (Del.)  IIS,  40  AtL  661. 

Ga.— Leonard  t.  House,  IS  Ga.  473;  Da- 
vis V.  Maxwell,  27  Oa.  368;  Cherry  v. 
Smith,  61  Ga.  558;  Parsons  v.  Ambos,  121 
Oa.  98,  48  S.  E.  696;  Harrell  v.  Terrell, 
125  Ga.  379,  64  8.  E.  116. 

111. — Frink  v.  Ryan,  4  111.  322;  Paulsen 
V.  Manske,  126  111.  72,  9  Am.  St.  Rep.  532, 
18  N.  B.  275;  CriUy  t.  Philip  Rinn  Co.  136 
HI.  App.  198. 

Ind. — Shn^r  t.  Bash,  57  Ind.  349 ;  Her- 
itage T.  State,  43  Ind.  App.  S96,  88  N.  E. 
114. 

Towa.^ — ^Harrison  v.  Hartford  F.  Ins.  Co. 
112  Iowa,  77.  83  N.  W.  820. 

Ky. — Peters  v.  Cratg,  6  Dana,  307. 

Me. — Brown  v.  Leavitt,  20  Me.  251 ;  Greg- 
ory V.  Pike,  94  Me.  27,  46  AtL  793;  Dun- 
ton  T.  Westchester  F.  Ins.  Co.  104  Me.  872, 
20  LJLA.(N.S.)  1058,  71  Atl.  1037. 

Mass. — Boston  &  L.  R.  Corp.  v.  Nashua 
4  L.  R.  Corp.  139  Mass.  463,  31  N.  E.  751. 

Mich. — Numey  t.  Fireman's  Fund  Ins. 
Co.  63  Mich.  633,  6  Am.  St.  Rep.  338,  30 
N.  W.  360;  Chippewa  Lumber  Co.  t.  Phenix 
Ins.  Co.  80  Mich.  116,  44  N.  W.  1055;  Noble 
V.  Grandin,  125  Mich.  383,  84  N.  W.  466. 

Mbm. — ^Holdridge  v.  Stowell,  30  Minn. 
360,  40  N.  W.  258;  Minneapolis  &  St.  L.  R. 
Co.  T.  Cooper,  69  Minn.  290,  61  N.  W.  143. 

MiBS.—  Jones      Harris,  S9  Miss.  214, 

Mo. — "King  T.  Howard,  S7  Mo.  21;  Don- 
nell  V.  Lee,  58  Mo.  App.  28S. 
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Neb^ — ^Home  F.  Ins.  Co.  v.  Kennedy,  47 
Neb.  138,  68  Am.  St  Rep.  621,  66  N.  W. 
278;  Butler  r.  Greene^  49  Neb.  280,  68  N. 
W.  406. 

N.  H.— Hunt  T.  Wilson,  6  N.  H.  36;  Var- 
ney  v.  Brewster,  14  N.  H.  49;  Rochester  v. 
Whitehouse,  16  N.  H.  468;  Wright  v.  Cob- 
ieigh,  21  N.  H.  339;  Dexter  v.  Young,  40 
N.  H.  130;  Dinsmore  v.  Hanson,  48  N.  H. 
418;  Franklin  v.  New  Hampshire  F.  Ins. 
Co.  70  N.  H.  251,  47  AtL  01. 

N.  J.— State,  Knaus,  Prosecutor,  t.  Jen- 
kins, 40  N.  J.  L.  288,  29  Am.  Rep.  237. 

N.  Y.— Allen  v.  Watson,  16  Johns.  206; 
Frets  T.  Frets,  1  Cow.  335 ;  Austin 
V.  Searing,  10  N.  Y.  112,  69  Am.  Dec  665; 
Greason  t.  Keteltas,  17  N.  Y.  491;  Wood 
V.  Lafavette,  46  N.  Y.  484;  People  ex  rel. 
Union  Ins.  Co.  t.  Nash,  111  N.  Y.  310,  2 
L.R.A.  180,  7  Am.  St  Rep.  747,  18  N.  E. 
630 ;  Thomas  W.  Finncane  Co.  v.  Board  of 
Education,  190  N.  Y.  76,  82  N.  E.  737; 
Smith  T.  Compton,  20  Barb.  262;  Morton 
V.  Cameron,  3  Robt.  189 ;  Pizzini  v.  Hutch- 
ins,  70  Misc.  94,  127  N.  Y.  Supp.  1043. 

N.  C— Tyson  v.  Robinson,  25  N.  C. 
(3  Ired.  L.)  333;  Williams  v.  Branning 
Mfg.  Co.  153  N.  C.  7,  31  L.R.A.(N.S.)  679, 
isi  Am.  St.  Rep.  637,  68  S.  S.  902,  21 
Ann.  Cas.  954. 

Ohio. — Western  Female  Seminary  T.  Blair, 
1  Disn^  (Ohio)  370;  State  t.  Jackstm,  86 
Ohio  St.  281;  Tilden  v.  Bernard,  12  Ohio 
C.  C.  N.  S.  193,  31  Ohio  C.  C.  266. 

Or.— Ball  V.  Doud,  26  Or.  14,  37  Pac.  70. 

Pa. — Dixon  v.  Morehead,  Addison  (Pa.) 
216;  Gray  v.  Wilson,  4  Watts,  39;  Power 
V.  Power,  7  Watts,  206 ;  McGhechen  v. 
Duffield,  6  Pa.  497 ;  Wilson  t.  Young,  9  Pa. 
101;  Coleman  t.  Gmbb,  28  Pa.  808;  Paist 
T.  Caldwell,  76  Pa.  161 ;  Ments  t.  Armenia 
P.  Ins.  Co.  79  Pa.  478,  21  Am.  Rep.  80; 
McKenna  v.  Lyle,  166  Pa.  609,  35  Am.  St. 
Rep.  910,  26  Atl.  777;  Yost  v.  McKee, 
179  Pa.  381,  67  Am.  St.  Rep.  604,  36  AtL 
317;  Wood  v.  Finn,  1  Clark  (Pa.)  396; 
Johnson  v.  Andreas,  6  Phila.  8j  Farel  v. 
Roberts,  11  Pa.  Co.  Ct.  68;  Everhart  t. 
Flynn,  6  Pa.  Diat.  R.  131;  McQiiaide  t. 
Pennsylvania  R.  Co.  6  Pa.  Dist.  R.  891; 
Home  V.  Welsh,  35  Pa.  Super.  Ct.  669;  Key- 
stone Constr.  &.  Engineering  Co.  y.  Bethle- 
hem Consol.  Water  Co.  9  North.  Co.  Itep. 
26. 

R.  I.— Sherman  v.  Cobb,  16  R.  I.  670,  10 
Atl.  691;  Pepin  v.  Societe  St.  Jean  Baptiste, 
23  R.  I.  81,  91  Am.  St.  Rep.  620, 49  Ati.  387. 

S.  C. — Jones  t.  Enoree  Power  Co.  92  B.  C. 
263,  75  S.  E.  452. 

S.  D.— Friedrich  v.  Fergen,  16  8.  D,  041, 
91  N.  W.  328. 

Tenn. — Rogers  v.  Nail,  6  Hnmph.  29; 
Key  T.  Norrod,  124  Tenn.  146,  188  S.  W. 
991. 

Tex. — Saengerbund  v.  Dunn,  41  Tor.  Civ. 
App.  376,  92  S.  W.  429. 

Vt.— Hathaway  v.  Stroi^,  2  Tyler  (Vt.) 
105;  Aspinwall  v.  Tousey,  2  Tyler  (Vt) 
328;  Marsh  t.  Packer,  20  Vt  108;  Sart- 
well  T.  Sowles,  72  Vt  270,  82  Am.  St  Rep. 
943,  48  Atl.  11;  Mead  t.  Owen,  83  Vt.  132, 
74  Atl.  1068. 
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Va^LoDg  Long,  6  Call  (Va.)  431; 
Rison  V.  Moon,  91  Va.  384,  22  S.  E.  185. 

Wash. — ^McCann  t.  Alaska  Lumber  Co. 
71  Wash.  331,  43  LJl.A.(N.S.)  711,  128 
Pac.  663. 

W.  Va.— Riley  v.  Jarris,  43  W.  Va.  43, 
26  S.  E.  366;  Turner  v.  Stewart,  61  W.  Va. 
493,  41  S.  £.  924. 

Gan.^ — ^RutfaTen  v.  Roasin,  8  Grant,  Ch. 
(U.  0.)  370. 

Of  this  doctrine  there  is  Baid  to  be  no 
doubt.  Hunt  V.  WilBon,  6  N.  H.  36;  State, 
Knaus,  Prosecuter,  v.  Jenkins,  40  N.  J.  L. 
288,  29  Am.  Rep.  237. 

That  it  is  beyond  doubt  or  question.  Mo- 
Gheelien  v.  Duffield,  5  Pa.  497. 

It  is  declared  to  be  well  settled  and  uni- 
versally  recognized.  Jones  t.  Harris,  S9 
Miss.  214. 

To  have  been  recognized  from  the  earliest 
times.   Home     Welsh,  35  Fa.  Super.  Ct. 

569. 

To  be  too  well  established  and  recognized 
by  early  and  late  English  cases  and  by  the 
statutes  and  decisions  in  New  York  to  ad- 
mit of  dispute.  People  ex  rel.  Union  Ins. 
Co.  T.  Nash,  111  N.  Y.  310,  2  L.R.A.  ISO. 
7  Am.  St.  Rep.  747,  18  N.  E.  680. 

The  authorities  which  sustain  the  doc- 
trine are  said  to  be  so  familiar  that  no  dis- 
cussion of  it  is  necessary.  McKenna  v. 
Lvle,  166  Pa.  609,  36  Am.  St.  Bep.  010,  26 
Atl.  777. 

An  agreement  of  submission,  said  the 
court  in  People  ex  reL  Union  Ins.  Go.  v. 
Nash,  supra,  is  executory  until  the  contro- 
vert is  completely  ended,  .  .  .  and  not 
till  then  can  it  be  said  that  It  has  been  ex- 
ecuted and  passed  b^ond  the  power  of  fhe 
parties  to  withdraw  from  or  break. 

Until  the  ultimate  stage  of  an  agree- 
ment to  arbitrate  has  been  reached,  every 
article  of  the  agreement  which  relates  to 
the  future  conduct  of  tlie  parties  lies  in 
the  region  of  promise,  said  the  court  in 
People  ex  rel.  Union  Ins.  Co.  v.  Nash,  supra, 
and  that  promises  can  be  and  are  broken, 
regardless  of  their  weight  or  the  conse- 
quences, is  as  proverbial  as  it  is  certain. 

A  court  has  no  power  to  take  fiway  the 
rieht  of  a  party  to  revere  a  submission  to 
arbitration.  People  ex  rel.  Union  Ins.  Co. 
V.  Nash,  13  N.  Y.  Civ.  Proc.  Rep.  301. 

No  particular  form  of  words  is  required 
to  revoke  a  submission  to  arbitration,  pro- 
vided the  intention  to  do  so  is  made  dear. 
Call  V.  Hagar,  69  Me.  521. 

To  be  effectual  the  revocation  must  be 
unequivocal.  Bishop  v.  Valley  Falls  Mfg. 
Co.  78  S.  C.  312,  68  S.  E.  939. 

If  one  attempts  expressly  to  revoke  his 
submission  to  arbitration,  he  can  only  ef- 
fectuate his  purpose  by  making  his  revoca- 
tion explicit  and  uneonditioniu.  A  decla- 
ration that  he  will  not  submit  to  the  award 
unless  certain  •videnee  is  received  doee 
not  conaUtute  a  revoeati<m.  Goodwine  v. 
Miller,  32  Ind.  419. 

The  revocation  of  a  submission  to  arbitra- 
tion when  not  Implied  by  lav  must  be  ex- 
press to  be  effective,  and  to  be  complete 
must  be  followed  by  notice  to  the  arbitra- 
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tors  before  they  make  an  award.  Williams 
v.  Branning  Mfg.  Co.  153  N.  C.  7,  31  L.RA. 
(N.S.)  679,  138  Am.  St.  R«>.  037,  68  S. 
E.  902,  21  Ann.  Cas.  954. 

A  party  who  has  informally  revised  bis 
aubniisBiun  to  arbitration  is  powerless  to 
disclaim  and  recall  it  after  the  other  party 
has  acquiesced  and  the  arbitrator  has  re< 
fused  to  proceed.  Hawley  y.  Hosage,  7 
Vt.  237. 

But  a  revocation  is  waived  and  annulled 
when  the  revoking  party  afterwards  ap- 
pears  and  participates  in  the  proceedings 
before  the  arbitrators.    Beely  v.  Feltm,  63 

111.  101. 

One  of  two  parties  on  one  side  of  an  ar- 
bitration cannot  revoke  the  submission 
alone  without  his  colleague's  consent  and 
co-operation.  Robertson  t.  M*Niel,  12 
Wend.  678. 

Unlike  a  mere  agreement  to  submit  ex- 
isting or  expected  controversies  to  an  arbi- 
tration, a  contract  between  partners,  on 
dissolving  their  partnership,  that  as  soon 
as  an  accurate  inventory,  satisfactory  to 
certain  persons  named  as  referees  can  be 
prepared,  one  partner  shall  convey  to  the 
other  all  his  interest  in  the  property,  effects, 
and  business  of  the  firm,  and  the  grantee 
shall  KBsume  and  pay  the  firm  debts,  while 
each  partner  shall  pay  the  other  such  sum 
as  the  referees,  or  a  majority  of  them,  shall 
require  him  to  pay,  is,  after  the  satisfac- 
tory inventory  and  the  prescribed  convey- 
ance have  been  made,  the  payment  of  tBe 
partnership  liabilities  assumed,  and  the 
arbitrators  have  heard  all  the  evidence 
and  arguments  of  both  parties,  and  met 
to  ccmsult  over  the  award,  irrevocable.  Ha- 
ley T.  Bellamy,  187  Mass.  357. 

h.  When  attpulated  to  be  itrrtfvooabls. 

Back  in  the  days  of  Lord  Coke  it  was 
judicially  proclaimed  that  "a  man  cannot 
by  his  act  make  such  authority,  power,  or 
warrant  not  countermandable  which  is  by 
the  law  and  of  its  own  nature  countermand' 
able."  Vynior's  Case,  8  Coke.  81b,  3  Eng. 
Rul.  Cas.  357. 

Often  since  then  it  has  been  held  that 
one's  power  to  revoke  his  voluntary  com- 
mon-law submission  to  an  arbitration  per- 
sists in  unimpaired  potency  notwithstand- 
ing he  may  have  expressly  promised  not  to 
reroke  the  submission,  and  explicitly  stip- 
ulated that  it  should  be  irrevocable.  People 
ex  rel.  Union  Ins.  Co.  v.  Nash,  111  N.  Y. 
310,  2  L.R.A.  180,  7  Am.  St.  Rep.  747,  18 
N.  E.  630;  Heritage  v.  State,  43  Ind.  App. 
596,  88  N.  E.  114;  Jones  v.  Harris,  59  Miss. 
214;  Power  t.  Power,  7  Watte,  205;  Binp- 
ham  V.  Guthrie,  19  Pa.  418;  Erie  v.  Tracy. 
2  Grant,  Cas.  20;  Nicholas  v.  Carr.  6  Lu- 
zerne L^.  Reg.  204;  Friedrich  v.  Fergen. 
15  8.  D.  641,  91  N.  W.  328;  Aspinwall  v. 
Tousey,  2  ^ler  (Vt)  828;  Sartwell  v. 
Sowles.  72  Vt  270,  82  Am.  St.  Kep.  043. 
48  Atl.  11. 

A  provision  in  an  agreement  to  arbi- 
trate that  the  arbitrators  may  proceed  e> 
parte  if  either  party  ne^eets  to  appear 
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does  not  make  the  submission  irrevocable. 
Boston  &  L.  R.  Corp.  v.  Nashua  &  L.  It. 
Corp.  139  Mass.  463,  31  N.  E.  761. 

A  8tipulati<m  that  an  award  shall  be 
final  and  eoneluBive  is  no  bar  asainst  re- 
viewing it  Ib  court.  Horton  v.  Stanley,  1 
Miles  (Fa.)  418. 

c  Suhmisaiona  made  rules  of  court. 

The  only  way  to  prevent  a  party  who 
has  submitted  to  an  arbitration  from,  revok- 
ing the  arbitrator*!  authority  after  a  hear- 
ing and  before  an  award  is  by  making  the 
nabmisaion  a  rule  d  court.  Green  t.  Pole, 
6  Bing.  443,  4  Hoore  &  P.  188,  8  L.  J.  C. 
P.  140,  31  Revised  Rep.  463. 

For  a  submission  to  arbitration,  made  a 
rule  of  court,  is  irrevocable  wltAiout  leave 
of  the  court.  Aston  v.  Georve,  1  Chitty, 
204,  2  Bam.  A  AH.  396,  22  Revised  Rep. 
803;  Masterson  v.  Kidwell,  2  Craneh,  0.  C 
669,  Fed.  Cas.  No.  9,269;  CaUfornia  Acad- 
emy^ of  Seienesa  t.  Sketches-.  99  Cal.  207. 
33  nc  855;  Brav  t.  En^ish,  1  Conn.  498; 
Cumberland  v.  North  Yarmouth,  4  Me. 
459;  Gregorv  v.  Pike,  94  Me.  27,  46  Atl. 
793;  Phillips  v.  Shipley,  1  Bland.  Ch.  616; 
Haskell  T.  Whitney,  12  Mass.  47;  Dexter 
V.  Young,  40  N.  H.  130;  Bickham  v.  Denny, 
1  N.  J.  L.  12;  Ferris  v.  Munn,  22  N.  J.  L. 
161;  Ivins  T.  Ivins,  77  N.  J.  L.  368,  72  Atl. 
94:  Trson  t.  Robinson,  26  N.  C.  (3  Ired.  L.) 
333;  White's  Appeal,  108  Pa.  478;  Zehner 
v.  Lehigh  Coal  *  Nav.  Co.  187  Pa.  487,  67 
Am.  St.  Rep.  686,  41  Atl.  464;  Johnson  v. 
Crawford,  212  Pa.  602,  81  Atl.  1103;  White 
V.  Davis,  14  W.  N.  C.  59;  Grimm  v.  Sar- 
miento,  2  Pa.  Go.  Ot  484 ;  McCann  r.  Alas- 
ka Lumber  Co.  71  Wash.  331,  43  LJt.A. 
'SA)  711,  128  Pac.  663;  Riley  v.  Jarvis, 
43  W.  Va.  43,  26  S.  E.  866. 

Tha  snbmisalon  certainly  cannot  be  re- 
vcriced  after  the  arbitrators  bare  met  and 
begun  the  bearings.  Bickham  t.  Denny,  1 
y.  J.  L.  12. 

Bat  a  BubmiBBion  agreed  to  be,  but  not 
actually,  made  a  rule  of  court,  may  be 
revoked  by  either  party  to  it  any  time  prior 
to  an  award.  Huston  v.  Clark,,  12  Phila. 
383. 

Such  a  submission  is  revocable  before  the 
rule  of  court  is  made,  but  not  afterwards. 
Milne  v.  Gratrix,  7  East,  608. 

To  be  effective  a  revocation  of  a  submis- 
sion to  arbitration  must  take  place  before 
the  submission  is  made  a  rule  of  eourt ;  and 
in  any  event  before  an  award  is  published. 
If  either  <^  these  occurrences  precedes  the 
revocation,  it  is  futile.  iTins  v.  Ivins,  77 
K.  J.  L.  868,  72  AtL  94. 

The  revocation  ot  a  submission  to  arbi- 
tration before  it  is  made  a  rule  of  court  is 
effort ual  to  end  it.  Clapham  t.  Higham, 
1  Bing.  87,  7  J.  B.  Hoore,  408,  1  L.  J.  C. 
P.  5. 

For  a  submission  not  made  a  rule  of 
court,  and  until  it  is  made  a  rule  of  court, 
is  a  mere  authority  and  in  its  nature  rev- 
ocable. Frets  T.  Frets,  1  Cow.  33fi;  Frink 
V.  Ryan,  4  lU.  322. 

An  sgrament  by  the  partiea  in  nveral 
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suits  in  equity  to  reler  the  controverBies 
involved  in  all,  and  all  incidental  collateral 
(juestions,  to  the  determination  of  three 
persons  whose  reports  should  be  binding, 
without  exception  or  appeal,  ratified  by  the 
30urt  in  which  the  litigations  were  pending, 
cannot  be  revoked  by  one  party  without 
consent  of  the  others.  Lewis's  Appeal,  91 
Pa.  359;  McCune  t.  Lytle.  197  Pa.  404,  47 
Atl.  190. 

An  agreement  by  the  parties  to  a  suit  in 
equity,  after  issue  joined,  and  pending  a^ 
reference  to  an  examiner,  to  submit  the 
controversy  to  arbitration  for  final  deci- 
sion,  where  the  court,  upon  their  request,, 
vacated  the  appointment  of  the  examiner,, 
is  irrevocable.  White's  Appeal,  108  Pa. 
473. 

The  mere  fact,  however,  that  a  controver- 
sy is  the  subject  of  a  pending  action  when 
the  parties  to  it  agree  to  submit  it  to  an 
arbitration  does  not  make  it  a  submission 
by  rule  of  court.  Minneapolis  &  St.  L.  R. 
Co.  T.  Cooper,  69  Minn.  290,  61  N.  W. 
148. 

In  O'Sullivan  v.  Hutchins,  cited  Id 
Bignold  V.  Springfield,  7  Clark  &  F.  85,  dif- 
ferences had  arisen  between  the  litigants 
concerning  an  agreement  for  a  demise  of 
land,  and  they  consented  to  refer  tliem  to 
arbitration.  The  submission  was  made  a 
rule  of  the  Irish  court  of  chancery,  pursuant 
to  an  act  of  the  Irish  Parliament  (10  Wm. 
III.  chap.  14).  One  of  the  partiea  attempt- 
ed to  revoke  the  submission,  and  wrote  the 
arbitrator,  withdrawing  bis  authority,  but 
the  latter  disregarded  the  notice  and  went, 
on  and  made  an  award,  which  the  Lord 
Chancellor  refused  to  set  aside,  declaring 
that  a  submiBsion  made  a  rule  of  court- 
could  not  be  revoked  by  one  of  the  parties. 
An  appeal  to  ^e  House  of  Lords  was  tak- 
en, but  dismissed  for  want  of  jurisiliction. 

From  a  referraoe  by  consent  and  request 
of  both  parties  to  a  pending  litigation  or- 
dered by  the  court  under  the  Civil  Proced- 
ure Code  of  Ceylon  (§§  676-691),  for  the 
determination  of  all  matters  in  controversy' 
in  the  suit,  neither  party  has  a  right  U> 
withdraw  and  revoke  the  authority  of  the 
arbitrator,  and  the  latter  may  procieed  with 
tfae  hearing  and  make  a  binding  award. 
Aitken  v.  Fernando,  88  I^  T.  N.  8.  179, 
72  L.  J.  P.  C.  N.  S.  68,  C10O8]  R.  0.  200, 
19  Times  L.  R.  295. 

The  court  of  chancery  is  lacking  in  juris- 
diction to  enjoin  the  enforcement  of  an 
award  by  arbitrators  not  accused  of  cor- 
ruption under  a  submission  pursuant  to  the 
statute  of  9  ft  10  Wm.  III.  chap.  15,  stip- 
ulated to  be  made  a  rule  of  court  of  the 
court  of  King's  bench  or  other  court  of 
record,  and  whereby  the  parties  covenanted 
to  bring  no  action  or  suit  in  law  or  in 
equity  to  impeach  the  award.  Nichols 
Roe,  3  Myl.  &.  K.  431. 

I  lay  out  of  my  consideration,  said  Lord 
£ldon,  in  deciding  Harcourt  v.  Ramsbot- 
tom,  1  Jac.  A  W.  606,  what  has  been  said 
about  this  submission  having  been  made  a 
rule  of  eourt.  ...  If  there  has  been 
such  a  rule,  this  court  will  say  I  will  naifc 

Digitized  byGoOglC 


404 


NORTH  CABOLINA  SUPREME  COURT. 


Feb.. 


enter  into  the  conBlderation  whether  you 
oan  revoke  the  authority  or  not,  becauM 
if  70U  have  attempted  to  do  m,  yon  can- 
not do  it  without  a  contempt  of  court, 
and  for  tiie  purpoeei  of  the  preaent  motion 
it  IB  enough  to  say  that  if  yon  have  been 
guilty  of  a  contempt,  you  cannot  come  here 
for  relief;  if  you  bad  submitted  to  the  rule. 
I  don't  know  whether  you  could  have  been 
compelled  to  perform  the  award,  but  you 
cannot  come  nere  to  complain  when,  con- 
trary to  your  engagement  with  the  court, 
you  have  thought  proper  to  violate  the  rule. 

In  Hide  t.  Fetit^  1  Ch.  Caa.  185.  2  Freem. 
Gh.  133,  decided  in  1670,  and  on  the  author- 
ity of  Norton  v.  Rowland,  July  8,  1664, 
cited  in  1  Ch.  Caa.  185,  the  judges  were 
of  the  opinion  that  there  could  be  no  sub- 
mission  10  an  award  in  law  or  equity  but 
what  was  revocable,  and  that  nothing  un- 
der a  legislative  power  could  make  such 
a  submission  irrevocable  whidi  in  its  nature 
was  revocable.  But  when  a  BubmlSBion  had 
been  made  by  consent  and  an  order  of  the 
court,  it  was  in  the  quaint  language  of  the 
time  "an  abuse  to  the  court  ...  to  re- 
voke it,  for  which  the  court  might  justly 
lay  the  party  by  the  heels,"  and  ao  in  the 
cause  an  attachment  i^inBt  the  revoking 
party  was  ordered. 

Sir  John  Leach,  V.  C,  enressed  the 
(minion  in  Haggett  v,  Welsh,  1  Sim.  134. 
that  a  refercaice  to  ailiitratlon  under  a  rule 
at  court  might  be  revokei  before  an  award 
was  made,  but  that  it  was  a  high  contempt 
(rf  court  to  revoke  it. 

And  it  has  been  held  in  Georgia  that  an 
agreement  to  arbitrate  the  aubject-matter  of 
a  pending  litigation,  if  not  a  statutory  one, 
ia  revocable  even  when  ratified  by  an  order 
of  court.   Cherry  v.  Smith,  61  <H.  558. 

If  a  snbmiaeion  made  an  wder  of  eonrt 
definitely  limits  the  time  within  .whldi  the 
arbitrators  must  make  their  award,  a  con- 
tinuation thereafter  of  the  arbitration  pro- 
ceedings by  consent  of  the  parties  becomes, 
in  legal  effect,  a  mere  parol  common-law 
flubmlBsion,  revocable  by  either  party  at  will 
any  time  before  an  award  is  made.  It  is 
therefore  no  contempt  of  court  for  one  with- 
out leave  to  revoke  a  sabmission  under  a 
rule  of  court  after  the  expiration  of  time 
limited  by  the  rule  for  ttie  award  to  be 
made,  notwithstanding  his  consent  to  go  on 
with  the  arbitration,  not,  in  such  circum- 
etances,  can  the  revoking  litigant  be  stayed 
from  proceeding  in  the  court*.  Ruthven  v. 
RoBsin,  8  Grant,  Ch.  (U.  C.)  370. 

An  arbitration  made  a  rule  of  court  may 
revoked  by  leave  of  the  court,  which  may 
be  granted  In  a  proper  case  and  for  reason- 
able cause,  as,  for  example,  where  the  arbi- 
trator erroneously  receives  incompetent  evi- 
dence, and  is  plainly  going  wrong  in  point 
of  law.  East  4  West  India  Dock  Co.  v. 
Kirk,  L.  R.  12  App.  Cae.  738,  57  L.  J.  Q.  B. 
N.  S.  295,  58  L.  J.  N.  S.  158. 

A  railway  company  which  has  taken  pos- 
cession  of  land  for  a  right  of  way  without 
the  own«^a  consent,  and  then  entered  with 
him  into  an  agreement  submitting  to  arbi- 
tration the  question  Of  the  amount  «<  com- 
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pcnaation  to  be  paid  him  for  the  land  taken, 
should  not,  after  the  submisaion  has  been 
made  a  rule  of  court,  be  allowed  to  revcdce 
the  Bubmiaaion  under  the  statute  of  William 
IV.  (7  Wm.  IV.  ehap.  3  S  29),  on  the  Bimple 
contention  that  a  sum  larger  than  the  com- 
pany was  willing  to  pay  was  likely  to  be 
awarded.  Great  Western  R.  Co.  v.  Miller, 
12  U.  C.  Q.  B.  654. 

Where,  under  the  bill  of  particulars  in  an 
action  on  the  common  counts  for  construc- 
tion and  repair  work  on  roads,  by  a  eoa- 
tractor,  against  a  municipal  corporation, 
no  claim  for  damages  is  recoverable,  and  is 
waived  in  the  case,  the  defendant  will  not 
be  allowed  to  revoke  a  submission  to  arbi- 
tration ordered  by  the  court,  "subject  to 
such  points  of  law  as  shall  properly  arise  on 
the  pleadings  and  evidence,"  on  the  ground 
that  the  arbitrators  were  hearing  and  con- 
sidering claima  for  damages.  Roas  v.  Bruce, 
21  U.  C.  0.  P.  41. 

d.  SubmtoatoiM  of  yraMmlnaiKi  and  cot- 
lateral  quetUon*. 

References  in  contracts  to  third  persons 
to  decide  mere  questions  of  value,  price, 
amounts  payable,  damage,  loss,  quantity  or 
quality,  as  prerequisites  to  lawsuits,  are 
generally  esteemed  to  be  irrevocable,  for  the 
reason  that  th^  are  not  submissions  to 
arbitration  in  the  usual  sense,  and  are  con- 
sidered valid  and  binding  engagements. 
Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla,  209, 
10  So.  297;  Palmer  v.  Clark,  106  Mass.  373; 
Butler  V.  Tucker,  24  Wend.  447;  Atterburv 
v.  Columbia  College,  66  Misc.  273,  123  1^. 
Y.  Supp.  25;  Ball  v.  Doud.  26  Or.  14.  37 
Pac.  70;  Abbot  v.  Shepherd,  4  Phila.  90; 
Flint  V.  Pearee,  11  B.  I.  fi76;  Jonea  v. 
Enoree  Power  Co.  92  S.  0.  26S,  7S  S.  E. 
452;  Chapman  v.  Rockford  Ins.  Co.  89  Wis. 
572,  28  L.R.A.  406,  62  N.  W.  422. 

An  attempt  to  revoke  the  authority  of 
a  person  designated  to  make  an  appraise- 
ment or  valuation  merely  of  an  amount  of 
damage,  who  is  not  expected  or  called  upon 
to  adjudicate  any  controversy,  is  wholly 
inelTectual,  Nortoampton  Gaslight  Co.  v. 
Parnell,  15  C.  B.  630,  3  C.  L.  R.  400,  24  L. 
J.  C.  P.  N.  S.  60, 1  Jur.  N.  8.  811,  3  Week. 
Sep.  179. 

Neither  party,  without  the  consent  of  the 
other,  may  revoke  the  appointaient  of  one 
designated  in  a  contract  between  them  to 
measure  and  certify  the  work  which  one  of 
them  has  engaged  to  do  for  the  other. 
Mills  V.  Bayley,  2  Hurlst  ft  C.  36,  32  L.  J. 
Exch.  N.  S.  179,  0  Jur.  N.  8.  4S9,  8  L.  T. 
K.  S.  392,  11  Week.  Rep.  508. 

When  parties  designate  an  umpire  and 
agree  to  abide  his  dedsion,  neither,  without 
the  other's  consent,  can  withdraw  the  ques- 
tion of  performance  of  a  condition  precedent 
from  the  common  arbiter  in  order  to  refer  it 
to  the  decision  of  a  jury.  BuUer  v.  Tudker, 
24  Wend.  447. 

While  one  maj  at  will  Mthdraw  from  his 
agreement  to  Bubmit  all  matters  of  dispute 
to  arbitration,  he  la  bound  by  an  agreouent 
to  submit  a  particular  question  to  the  Judg- 
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ment  of  a  third  peraon,  for  the  purpose  of 
ascertaining  some  particular  fkcC  Ball  v. 
Doud,  26  Or.  14.  37  Fac  70. 

A  valid  agrenuent  to  arbitrate  a  particu- 
lar preliminary  or  subsidiary  issue,  made 
by  tae  parties  a  condition  precedent  to  the 
right  of  action,  is  not  revocable.  Jones  v. 
Enoree  Power  Co.  OS  S.  C.  263,  76  S.  E.  452. 

A  few  decisions  are  found  to  the  con- 
trary, rendered  in  cases  where  the  parties 
had  not  expressly  stipulated  to  refer  as 
a  condition  precedent,  or  where  the  pro- 
vision to  refer  was  collateral  and  inciden- 
tal to  a  positive  obligation  in  the  contract. 

It  was  said,  for  instance,  in  Morton  t. 
Cameron,  3  ILobt.  189,  that  provisions  in 
contracts  for  the  appraisal  of  damages,  or 
ascertaining  values,  are  revocable  by  either 
party  before  they  are  executed,  and  except 
where,  as  in  this  case,  there  is  an  express 
promise  to  pay  are  not  conclusive.  In  that 
tiiere  had  been  an  award  which  was  void, 
and  the  parties,  lessor  and  lessee,  had  come 
into  court. 

Again,  It  was  held  in  a  case  in  Penn- 
sylvania, that  an  agreement  in  a  contract 
for  the  submission  to  arbitrators  mutually 
to  be  chosen  by  the  parties,  of  any  certahi 
question  which  may  arise  between  them  and 
grow  out  oi  the  contract,  is  revocable,  and 
does  not  oust  the  courts  of  jnrisdietion  to 
consider  and  decide  such  miestion.  Acme 
Coal  Co.  V.  Stroud,  5  Lack.  L%.  News,  169. 

But  that  decision  was  an  application  of 
the  doctrine  prevailing  in  Pennsylvania 
alone  of  the  states  in  ue  American  Union, 
which  holds  nugatory  all  executory  agree- 
ments without  a  valuable  consideration,  to 
Bubmit  controversies  to  unnamed  persons 
to  be  selected  in  the  future. 

In  New  Hampshire,  however,  in  a  case 
where  a  debtw  and  his  creditor  had  agreed 
to  give  and  take  in  payment  of  the  debt 
certain  property  at  a  valuation  to  be  ap- 
praised by  third  persons  named  mutually, 
and  the  creditor  revoked  the  appointment, 
it  was  held  that  although  a  contract  re- 
ferring to  third  persons  the  determination 
of  the  value  of  property  is  not  technically 
a  submission  to  arbitration,  because  there 
is  no  dispute  cr  question  ai  right  between 
the  parties,  it  is  like  unto  a  submission, 
in  that  the  authority  of  the  appraisers  to 
act  may  at  any  time  before  they-  complete 
their  a  ppraisement  be  revoked  by  either 
party.  Uochester  v.  Whitehouse,  15  N.  H. 
468.  This  agreement  did  not  undertake  to 
make  the  decision  of  the  appraisers  a  con- 
dition precedent  to  litigation. 

Althongh  a  covenant  in  a  lease  providing 
for  a  renewal  of  the  term  at  such  price  or 
rate  ot  rent  as  such  two  or  three  judicious 
persons  as  shall  be  agreed  upon  by  the  lessor 
and  lessee  shall  judge  and  determine  may, 
under  the  authority  of  Flint  v.  Pearce,  11 
R.  I.  576,  be  regarded  as  irrevocable,  yet 
an  agreement  departing  from  the  terms  of 
the  covenant  in  an  important  and  materi- 
al reepeet,  submlttii^  the  question  of  rent 
for  the  renewed  term  to  arbitration,  must 
be  regarded  as  a  submission  under  a  new 
and  independent  agreement  and  not  under 
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the  covenant,  and  therefore  as  revocable  by 
either  party  at  any  time  prior  to  an  award. 
Sherman  v.  Cobb,  16  R.  I.  570,  10  Atl.  691. 

An  agreement  in  a  fire  insurance  policy 
for  an  appraisemoit  or  arbitration  to  de- 
termine an  amount  of  a  loss  over  which  the 
parties  differ  is  probably  as  revocable  as 
other  submissions  are;  but  when  a  decision 
or  award  fixing  the  amount  <^  the  lees  is 
expressly  made  a  condition  precedent  to 
maintaining  suit  on  the  policy,  the  revoca- 
tion is  useless,  because  the  condition  re- 
mains alter  it  as  before.  Grady  v.  Home 
F.  ft  M.  Ins.  Co.  27  S.  I.  486.  4  L.BJ^ 
<N£.)  288,  68  AtL  178. 

e.  RevooabUUy  as  affected  by  atatute. 

As  a  general  rule,  neither  party  to  a 
stibmission  under  a  statute  regulating  ar- 
bitraticms  Is  at  liberty  to  revoke  against 
the  will  of  the  other  party  and  wittiout  the 
permission  oX  a  eourt.  California  Academy 
of  Sciences  v.  Fletcher,  S9  CaL  207,  83  Fac. 
855;  Waterbury  Blank  Book  Mfg.  Co.  v. 
Hurlburt,  73  Conn.  716,  49  Atl.  198;  Pop- 

Eers  v.  Knight,  69  111.  App.  578 ;  Shroyer  v. 
ash,  57  Ind.  349;  Heritage  v.  State,  43 
Ind.  App.  695,  88  N.  E.  114;  Holdridge  v. 
Stowell,  39  Minn.  360, 40  K.  W.  269 ;  West- 
ern Female  Seininary  v.  Blair,  1  DiSney 
(Ohio)  370;  Carey  v.  Montgomery  County, 
19  Ohio,  245 ;  Montgomery  Goun^  v.  Carey, 
1  Ohio  St.  468;  BtiAnger  v.  Toy,  83  W.  Va. 
86,  10  S.  E.  26;  Turner  v.  Stewart,  61  W. 
Va.  493,  41  S.  E.  924. 

In  West  Virginia  the  statute  (Code,  chap. 
108)  making  arbitrations  irrevocable  oper- 
ates to  prevent  the  revocation  by  consent 
of  an  arbitration  of  a  controversy  in  litiga- 
tion in  a  justice's  court  without  the  consent 
of  the  justice.  Riley  t.  Juris,  4S  W.  Va. 
43,  26  S.  E.  866. 

The  legislation  in  New  York  has  not  tak- 
en away  altogether  the  common-law  right 
to  revoke  submissions  to  arbitrations  by  the 
statutory  relations,  but  it  has  slightly 
curtailed  that  right.  After  all  the  hear- 
ings have  been  had,  all  the  proofs  presented, 
and  all  the  argimients  made,  and  the  case 
is  finally  submitted  to  the  arlntratorB  for 
their  decision,  it  is  too  late  to  revoke  the 
submission  in  New  York.  Bank  of  Monroe 
V.  Widner,  11  Paige,  620.  43  Am.  Dec.  768; 
Heath  v.  Gold  Exch.  38  How.  Pr.  170,  7 
Abb.  Pr.  N.  S.  256 ;  People  ex  rel.  Union 
Ins.  Co.  V.  Nash,  13  N.  Y.  Civ.  Proc.  Eep. 
301;  Thomas  W.  Finucane  Co.  v.  Board  of 
Education,  190  N.  Y.  76,  82  N.  E.  787;  Re 
Oitt,  140  App.  Div.  862,  126  N.  Y.  Supp. 
389;  Atterbury  T.  Columbia  College,  89 
Misc.  273,  123  N.  Y.  Supp.  25. 

A  foreign  statute  making  an  arbitration 
not  revocable  without  leave  of  court  is,  as 
applied  to  a  contract  and  submission  made 
in  the  state  where  the  statute  is  in  force, 
not  to  be  regarded  as  contrary  to  public 
policy  in  the  state  of  New  York.  Pizzini 
V.  Hutchins,  70  Misc.  94,  127  N.  Y.  Supp. 
1048. 

In  Penniylvania  the  legislation  in  this  re- 
spect appears  to  have  been  similar,  and 
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iimch  the  same  rule  pre^'ails  as  in  New 
York.  Ox  ley  v.  Oldden,  1  Dall.  430,  1  L.  ed. 
209;  Withers  v.  Hainee,  2  Pa.  St.  435; 
■Horn  V.  Roberts,  1  Ashm.  (Pa.)  45. 

It  is  too  late  to  withdraw  from  a  statu- 
tory  arbitration  in  PennsylTania.  and  ra- 
•voke  the  authority  of  the  arbitrators  after 
have  agreed  upon  their  tiward>  al- 
though not  reduced  to  writing  in  final 
form.  Buckwalter  v.  Russell,  119  Pa.  496, 
J 3  Atl.  310. 

It  is  certainly  too  late  in  Pennsylvania 
to  withdraw  from  a  submission  after  both 
sides  have  been  fully  heard  and  an  award 
has  been  made  which  is  ready  for  delivery. 
Greraawalt  t.  Hamilton,  4  Pennyp.  496. 

There  must  be  a  clear  l^al  right  reserved 
to  enable  a  person  to  revoke  his  submission 
Co  arbitration  just  as  an  award  is  about  to 
be  announced,  and  at  a  time  when  he  is  in- 
formed of  the  conclusion  arrived  at  by  tiio 
arbitrators.  Mitchell  T.  Kewman,  4  Pennyp. 
443. 

An  act  of  assembly  in  1705  in  Penn^I- 
vania  provided  for  arbitrations  by  consent 
in  open  court  by  rule  referring  controversies 
to  matoally  chosen  arbitrators  whose 
award,  according  to  the  submission  ap- 
proved by  the  court  and  entered  on  the 
record,  nhould  have  the  effect  of  a  verdict 
<rf  a  jury.  It  was  construed  to  apply  gen- 
erally, and  to  embrace  within  itn  scope 
virtually  every  cause  of  action.  The  statute 
was  peculiar  to  Pennsylvania,  and  bence 
it  was  said  the  learning  of  the  English 
bofdu  did  not  aid  directly  in  interpreting 
and  applying  it.  Hortrai  v.  Stanley,  1  Miles 
(Fa.)  418. 

/.  Implied  revooatton*. 

Revocations  of  submissions  to  arbitra- 
tion are  express,  or  in  fact;  or  else,  im- 
plied, or  in  law.  If  express,  they  are  made 
by  a  party,  and  to  be  effective  must  be  in 
the  same  form  and  manner  in  which  the 
mibmissions  were  made;  that  is,  aubmis- 
aions  by  deed  are  to  be  revoked  under  seal; 
written  submissions  by  writings ;  parol 
ones,  orally.  Implied  revocations,  or  rev- 
ocations in  law,  arise  as  the  legal  effect 
or  necessary  consequence  of  some  interven- 
ing event,  either  providential  or  the  result 
■of  an  act  or  conduct  of  the  party,  necessari- 
ly terminating  the  arbitration.  Sutton  v. 
Tyrrell,  10  Vt.  91. 

The  death  of  a  party  to  an  arbitration 
before  an  award  is  maide  revokes  the  sub- 
miraion.  Gregory  v.  Pike,  94  Me.  27,  46 
Atl.  793;  Power  v.  Power,  7  Watts,  206; 
Knipe  v.  Livingston,  19  Montg.  Co.  L.  Rep. 
37, 

The  death  of  a  party,  or  the  marriage 

'Of  a  party,  feme  sole,  to  a  submiaaion,  the 
death  of  an  umpire,  the  lunacy  of  a  party, 
or  the  utter  destruction  or  final  end  of  the 
subject-matter  of  the  submitted  controversy, 

•operate  to  revoke  snbmissions  as  a  matter 

•of  law.   Sutton  v.  I^ell,  supra. 

The  reference  of  a  cause  by  rule  of  court 

ia  not  revoked  by  the  deatb  of  one  of  sev- 
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eral  parties  on  the  same  side.  Freeborn  t. 
Dehman,  B  N.  J.  L.  116. 

An  irrevocable  submission,  that  is,  one 
upon  consideration  making  a  contract,  and 
one  made  a  rule  of  court,  is  not  revoked  by 
operation  oi  law  by  the  death  of  a  party 
to  it,  when  his  representatives  have  vol- 
untarily come  into  and  participated  'in  the 
proceedings  before  the  arbitrators.  Grimm 
V.  Sarmiento,  2  Pa.  Co.  Ct.  484. 

Moat  of  Uie  authorities  hold  that  the 
bringing  of  an  acticm  or  suit  concerning 
the  subject-matter  of  a  controversy  submit- 
ted to  arbitration  is,  by  implication  of  law, 
a  revocation  of  the  submission.  Mason  v. 
Bullock,  6  Ala.  App.  141,  60  So.  432;  Paul- 
sen v.  Manske,  126  111.  72,  9  Am.  St.  Rep. 

632,  18  N.  E.  275;  Crilly  v.  Philip  Rinn  Co. 
135  m.  App.  198;  Read  v.  State  Ins.  Co. 
103  Iowa,  31)7,  64  Am.  St.  Rep.  180,  72  N. 
W.  665;  Harrison  v.  Hartford  F.  Ins.  Co. 
112  Iowa,  77,  83  N.  W.  820;  Peters  v. 
Craig,  6  Dana,  307;  Bauer  v.  International 
Waste  Co.  201  Mass.  197,  87  N.  E.  Q37; 
Nurney  v.  Fireman's  Fund  Ins.  Co.  63  Mich. 

633,  6  Am.  St.  Rep.  338,  30  N.  W.  360; 
Needy  v.  German  American  Ins.  Co.  197 
Pa.  460,  47  Atl.  739;  Knipe  v.  Livingston, 
19  Montg.  Co.  L.  Rep.  17. 

But  in  two  cases  in  different  jurisdictions 
there  have  been  decisions  directly  to  the 
contrary  Sutton  v.  Tyrell,  10  Vt.  91: 
Stat^  Knaufi,  Prosecutor,  v.  Jenkins,  40 
K.  J.  L.  288,  29  Am.  Rep.  237. 

In  the  New  Jersey  case^  Beed,  J,  who  de- 
livered the  opinion  of  the  oourt,  said:  The 
effect  of  bringing  an  actifm  for  the  same 
subject-matter  during  the  pendency  of  an 
arbitration  has  not  ^d  much  judicial  con- 
sideration. In  Peters  v.  Craig,  6  Dana, 
307,  it  was  held  that  the  bringibg  of  the 
action  operated  of  itself  to  revoke  the  sub- 
mission. In  Sutton  V.  Tyrrell,  supra,  the 
opposite  doctrine  was  announced.  I  think 
the  latter  case  states  the  only  eonelnsion 
that  can  be  reached  on  principle. 

The  mere  issuance  and  service  of  proeeas 
giving  no  information  respecting  the  cause 
of  action  or  nature  of  the  litigation  begun, 
for  commencing  a  civil  action  for  the  sub- 
ject-matter of  a  pending  arbitration,  docs 
not,  in  and  of  itself,  terminate  the  authori- 
ty of  the  arbitrators  to  make  an  award. 
Williams  T.  Branning  Mfg.  Co.  153  N.  C. 
7,  31  L,R.A.(N.S.)  679,  138  Am.  St.  Rep. 
637,  68  S.  E.  902,  21  Ann.  Cas.  954. 

The  bringing  of  an  action  by  a  member 
of  a  dissolved  partnership  upon  an  account 
assigned  to  him  in  the  settlement  of  the 
partnership  accounts  and  affairs,  against 
one  of  his  former  partners,  does  not  amount 
to  a  revocation  of  a  submissim  to  arbitra- 
tion then  pending  between  the  sune  parties 
to  liquidate  and  settle  the  affairs  and  ac- 
counts of  another  partnership.  Jones  v. 
HarriB,  58  Miss.  293. 

g.  BevocatloH  o»  affected  by  th^e  cen- 
sidenUion  for  the  SH&miMton. 

There  is  a  limitation  of  the  right  to  re- 
voke a  sabmlHlMi  to  arbitration  in  Penn- 
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Bj'lvania,  which,  as  stated  by  the  courts  of 
that  state,  is  not  recognized  in  other  Juris- 
dtctiona.  It  has  been  somewhat  loosely  said 
in  some  cmm  in  that  state  that  whm  an 
agreonent  to  refer  a  question  to  art)itra- 
tion  ia  supported  by  a  good  consideration, 
it  may  not  be  revoked  by  a  mere  notioe 
from  one  of  the  parties  to  It.  Keystone 
Constr.  ft  Engineering  Co.  t.  Bethlehem 
Consol.  Water  Co.  9  North.  Co.  Rep.  26. 

And  that  it  is  settled  there  that  a  sub- 
miseion  upon  consideration  is  a  contract, 
and  not  a  naked  anth<vitr»  and  therefore 
not  revocable.  Grimm  t.  Sarmiento,  2  Pa. 
Co.  Ct.  484. 

Such  statements  are  not  sufficiently  qual- 
ified,— they  are  too  broad.  It  ia  a  recog- 
nized doctrine  that  the  mutual  promises 
of  the  parties  to  a  submission  to  arbitra- 
tion to  abide  by  and  perform  the  award 
constitute  a  sufficient  consideration  to  sup- 
port tiie  contract.  Call  v.  Hager.  69  Me. 
921;  PMid  T.  Harris,  113  Mass.  114;  Green- 
Shrier  Co.  v.  State  Reall?  ft  Hortg.  Co. 
1M  N.  T.  92  N.  K  98,  reversing  1^9 
App.  Div.  581,  114  N.  Y.  Supp.  49. 

The  circumatance  that  it  turns  oat  that 
one  of  the  parties  to  the  ButHnission  of  a 
real  controversy  to  arbitration  derived  no 
benefit  whatever  from  the  agreement  to 
>;ubmit  does  not  establish  that  the  submis- 
sion was  without  consideration,  uid  hence 
not  binding.  Green-Shrier  Co.  t.  State 
Real^  ft  Mortg.  Co.  supra. 

Either  party  to  an  arbitration  may  re- 
voke the  authority  of  an  arbitrator  not- 
withstanding the  ag.eement  to  arbitrate  is 
valid.  Chimewa  Lumber  Co.  v.  Pheniz  Ins. 
Co.  80  Mich.  116,  44  N.  W.  1056. 

And  mere  agreements  to  refer  to  arbi- 
tratora  to  be  chosen  in  the  future,  disputes 
anticipated,  are  hdd  in  Pennsylvania,  as 
elsewhere,  to  be  revocable  at  the  will  of 
eithor  parfy  to  them.  Mentz  v.  Armenia 
P.  Ina.  Ga  79  Pa.  478,  21  Am.  Rep.  80; 
Yost  V.  McKee,  179  Pa.  381,  67  Am.  St. 
Rep.  604,  36  Atl.  317;  McQuaide  v.  Penn- 
sylvania R.  Co.  6  Pa.  Dist.  R.  391;  Key- 
stone Constr.  ft  Engineering  Co.  v.  Bethle- 
hem Consol.  Water  Co.  supra;  Farel  v. 
Roberta,  11  Pa.  Co.  Ct.  68;  Acme  Coal  Co. 
V.  Stroud,  6  Lftck.  Leg.  News,  169. 

As  long  as  neither  party  to  an  agreement 
to  arbitrate  has  given  or  relinquished  any- 
thing,— while  both  ranain  in  the  same  p'o- 
siti<m  that  they  occupied  when  they  mdde 
the  afpreement, — either  may  refuse  to  com- 
ply with  or  proceed  under  it  without  sub- 
jecting himself  to  aught  more  than  a  lia- 
bility to  damages  for  the  breach  of  his 
agreement  to  submit.  Johnson  v.  Andress, 
o  PhiU.  8. 

The  eommon-Iaw  rule  that  either  party 
has  a  right  to  revoke  a  submission  to  ar- 
bitration any  time  before  an  avrard  is  made 
appliea,  then,  to  some  extent,  in  Pennsyl- 
vania, hnt  (miy  In  cases  where  there  is  no 
other  eonsideration  than  mutual  covenants 
to  abide  the-  award  to  support  the  agree- 
ment. In  that  state  when  a  submission  Is 
a  part  of  a  contract  containing  other  terms 
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to  be  performed  by  the  parties, — especially 
where  those  terms  have  been  wholly  or  part- 
ly executed, — or  where  it  partakes  of  the  na- 
ture of  a  contract  by  which  important  rights 
reciprocally  are  gained  and  lost,  and  oi 
which  the  submismon  is  the  moving  con- 
sideration, the  submission  is  not  revocable. 
Paist  T.  Caldwell,  75  Pa.  161;  McKenna  t. 
Lyle,  166  Pa.  599,  36  Am.  St  Rep.  910, 
26  Atl.  777;  Zehner  v.  Lehigh  Coal  ft  Nav. 
Co.  187  Pa.  487,  67  Am.  St.  Rep.  588,  41 
Atl.  464;  McCune  v.  Lytle,  197  Pa.  404, 
47  AtL  190;  Johnscm  t.  Crawford,  212  Pa. 
602,  61  Atl.  1103. 

Where,  by  the  submission,  ri^to  have 
accrued  to  either  party,  and  neither  can  be 
restored  to  his  former  status,  it  eannot  be 
revoked.  Ererhart  t.  Flynn,  6  Fa,  Dist. 
R.  131. 

The  irrevocability  of  submissions  to  arbi- 
trations when  parts  of  agreements  embody- 
ing other  things  to  be  done  by  the  parties 
to  them  after  such  other  things  have  been 
done,  in  whole  or  in  part,  has  been  recog- 
nized outside  of  Pennsylvania.  Harristm 
V.  Hartford  F.  Ins.  Co.  112  Iowa,  77,  83 
N.  W.  820;  Guild  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  57  Kan.  70,  33  URJk.  77,  57  Am. 
St.  Rep.  312,  46  Pac.  82. 

An  agreement  between  partners,  submit- 
ting to  arbitration  matters  in  difference  be- 
tween them  growing  out  of  the  partnership 
relation  and  transactions,  which  binds  one 
to  give  the  other  sole  possessiui  of  the  books 
and  papers  of  the  firm,  and  provides  that 
the  latter  shall  liquidate  the  business,  with 
full  power  to  dispose  of  the  assets  and 
pay  the  debts  of  the  firm,  is  supported  by 
such  a  consideration  aa  to  make  it  irrevo- 
cable. Mitchell  V.  Newman,  4  Penoyp. 
443. 

A  stipulation  in  a  lease  for  years,  giv- 
ing tlie  leasee  the  jprivilege  of  renewing 
for  either  of  two  additimal  terms  at  his 
election,  at  a  rent  that  shall  be  fixed  by 
arbitration,  is  irrevocable  by  the  landlord, 
and  precludes  his  maintaining  suit  to  re- 
cover rent  at  the  original  rate  after  the 
first  term  has  expired,  and  when  the  ten- 
ant was  holding  over.  Abbot  v.  Shepherd;  4 
Phils.  90. 

A  client  may  revoke  a  submission  to 
arbitration  of  his  cause,  made  by  his  at- 
torney at  law  Wilson  v.  Young,  9  Pa.  101 ; 
Coleman  v.  Orubb,  23  Pa.  393. 

But  not  after  gaining  and  accepting  a 
benefit,  advantage,  or  consideratiim  for  the 
submission.  Williams  t.  I^aeey,  9S  FU. 
308. 

An  agreement  between  partners,  submit- 
ting their  partnership  accounte  to  referees 
to  settle  all  matters  at  variance  between 
them,  is  revocable  any  time  before  an  award 
is  made,  and  by  eitoer  ]wrtner.  Nicholas 
V.  Carr,  6  Luzerne  Leg.  Reg.  204. 

But  this  is  not  so  of  an  agreement  in  a 
pending  suit  In  chancery  to  compel  a  set- 
tlement of  partnership  acconnte,  to  discon- 
tinue the  suit,  and  refer  all  matters  in 
controversy  in  it  to  an  umpire  for  final  de- 
oision,  with  a  provision  for  entering  judg- 
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mcnt  on  his  award.  That  is  revocable  by 
-neither  party  against  the  other's  will.  Mc- 
Geehen  t.  Duffield,  6  Pa.  497. 

Elsewhere  the  eourts  appear  to  entertain 
different  views. 

In  Mississippi  it  has  been  held  that  the 
right  of  a  party  to  revoke  a  submission 
to  arbitration  before  an  award  has  been 
made  is  unaffected  by  the  circumBtance 
that  there  was  a  valuable  craisideration  for 
the  agreement  to  submit.  Jones  v.  Harris, 
59  Miss.  214. 

In  New  York  it  has  been  declared  that 
the  character  of  the  mandate  to  arbitrators 
selected  to  decide  a  controversy  cannot  be 
affected  the  circamstanoes  which  were 
its  wodueing  eans^  or  which  the  execution 
ai  the  agreement  induced.  People  ex  rel. 
Union  Ins.  Oo.  v.  Nash,  111  N.  Y.  310,  2 
UELA.  180,  7  Am.  St  Bep.  747,  18  N.  E. 
630. 

XIX.  Breaches  of  agreements  to  orbi- 
trate. 

a.  BevooatUm  as  a  hreatih. 

It  is  a  breach  of  an  agreement  submit- 
ting a  controversy  to  arbitration,  and  of  the 
condition  of  a  bond  to  abide  by  and  per- 
form an  award,  to  revoke  the  authority  of 
the  arbitrators  to  act,  Vynior's  Case,  8 
Coke,  81b,  3  Eng.  Rul.  Cas.  357;  Marsh  v. 
Bulteel,  6  Bam.  ft  Aid.  507;  Warburton  v. 
Storr,  4  Bam.  ft  C.  103,  6  Dowl.  ft  R.  213, 
3  L.  J.  K.  B.  156;  Brown  v.  Tanner,  1  Car. 
ft  P.  661,  McClel.  ft  Y.  464,  29  Revised 
Rep.  828;  Milne  v.  Gratrix.  7  Eaflt,  608; 
Newgate  v.  Degelder,  2  Eeble,  10,  1  Sid. 
281;  King  v.  Joseph,  5  Taunt.  452;  Wet- 
more  V.  Lyman,  2  Root,  484 ;  Rowley 
V.  Young,  3  Day,  118;  Randel  v.  Chesa- 
peake ft  D.  Canal  Co.  1  Harr.  (Del.)  233; 
Frink  v.  Ryan,  4  111.  322;  Brown  v.  Lea- 
vitt,  26  Me.  261 ;  Call  v.  Hagar,  69  Me.  521 ; 
Weeks  v.  Trask,  81  Me.  127,  2  L.R.A.  632, 
16  Atl.  413;  Pond  v.  Harria,  113  Mass.  114; 
State,  Knaus,  Prosecutor,  v.  Jenkins,  40  N. 
J.  L.  288,  29  Am.  Rep.  237 ;  Allen  v.  Wat- 
son, 16  JolinB.  206;  Frets  v.  Frets,  1  Cow. 
3^5;  Union  Ins.  Co.  v.  Central  Trust  Co. 
167  N.  Y.  638,  44  L.R.A.  227,  52  N.  E. 
671;  Miller  v.  Junction  Canal  Co.  53  Barb. 
590;  Tyson  v.  Robinson,  25  N.  C.  (3  Ired. 
L.)  333;  Aspinwall  v.  Tousev,  2  Tyler 
(Vt.)  828;  Hawley  t.  Hodge,  7  Vt  237; 
Craftsbnry  v.  HiU,  28  Vt.  763;  Mead  v. 
Owen,  83  Vt  1S2,  74  Atl.  10S8;  Condon 
V.  South  Side  R.  Co.  34  Oratt  802;'Kinney 
v.  Baltimore  ft  0.  Employes*  Relief  Asso. 
36  W.  Va.  386,  16  L.R.A.  142,  14  S.  E.  8; 
Hatheway  v.  Cliff,  7  N.  B.  267. 

The  reason  there  is  a  breach  of  a  bond 
to  arbitrate  when  the  obligor  revokes  is 
t)iat  where  one  covenants  to  do  a  certain 
thing,  and  afterwards  by  his  own  act  dis- 
ables himself  from  doing  it,  tiiat  is  in  itself 
a  breach  of  his  covenant  Warbnrton 
Rtorr,  4  Bam.  ft  0.  103,  6  Dowl.  ft  R.  213, 
3  L.  J.  K.  B.  156. 

If  one  is  injured  hy  the  revocation  by 
nnother  of  his  sutnnission  to  an  arbitration, 
47  UeLA.(N.B.), 


he  has  his  remedy  by  action  on  tbe  Ixmd 
of  submission  or  tbe  covenant  to  refer. 
Frink  v.  Ryan,  4  HI.  322. 

If,  in  invoking  the  judicial  detennination 
of  his  rights,  a  pari^  violates  his  contract, 
his  <^ponent  may  hkve  a  rvmedj  in  some 
appropriate  proceeding,  but  will  not  be  per- 
mitted to  plead  such  contract  in  bar  of  the 
suit.    Waugh  v.  Scblenk,  23  111.  App.  433. 

The  revocation  of  the  authority  of  ar- 
bitrators to  proceed  with  an  arbitratioii 
constitutes,  in  legal  effect,  a  breach  of  » 
covenant  to  pay  whatever  award  tbe  arbi- 
trators might  make.  Union  Ins.  Oo.  v. 
Central  Trust  Co.  Ifi7  N.  Y.  688.  44  LJLA. 
227,  62  N.  E.  671. 

By  revoking  a  submission  to  arbitration 
one  not  only  loses  his  right  to  have  his  eon- 
troversy  adjusted  by  the  arbitrators,  but 
makes  himself  liable  for  a  breach  of  faia 
agreement  to  submit  State,  tKnuis,  Pros- 
ecutor, V.'  JenkinB,  40  N.  J.  Li  288,  29  Am. 
Rep.  237. 

If  one  who  baa  joined  in  a  mbmission  to 
arbitration  revokes  it,  the  other  party  is 
left  to  such  legal  remedies  as  may  be  avail- 
able to  protect  or  compensate  faun  for  the 
breach.  People  ex  rel.  Union  Ins.  Co. 
Nash,  111  N.  Y.  310,  2  L.R.A.  180,  7  Am. 
St.  Rep.  747,  18  N.  E.  630. 

b.  Bemedif  for  breath 

Whenever  there  is  a  breach  of  an  ordi- 
nary independent  agreement  to  arbitrate, 
or  of  the  condition  of  a  bond  to  abide  by 
and  perform  an  award  where  an  award  is 
not  made,  the  remedy  of  tlie  offended  party 
to  tlie  submission  u  an  action  for  dam- 
ages occasioned  hj  the  breach,  just  the  same 
as  is  that  of  the  injured  party  when  the 
breach  of  any  other  contract  occurs.  Vy- 
nior's Case,  8  Coke,  81b,  3  Eng.  Rul.  Cas. 
357;  Marsh  v.  Bulteel,  5  Bam.  ft  Aid.  607; 
Warburton  v.  Storr,  4  Bam.  ft  C.  103,  6 
Dowl.  ft  R.  213,  3  L.  J.  K.  B.  166:  Brown 
V.  Tanner,  1  Car.  ft  P.  661,  1  MeCIel.  & 
Y.  464,  29  Revised  Rep.  823;  MUne  v.  Grai^ 
trix,  7  East  608;  Livingston  v.  Ball!,  5 
EL  ft  BI.  132,  24  L.  J.  Q.  6.  N.  S.  120,  1 
Jur.  N.  S.  694,  3  Week.  ^ep.  488;  King 
V.  Joseph,  5  Taunt  452 ;  Perkins  v.  United 
SUtes  Electric  Light  Co.  21  BUitchf.  308, 
16  Fed.  613;  Oregon  ft  W.  Mortg.  Sav.  Bank 
V.  American  Mortg.  Co.  36  Fed.  22;  Mem- 

?hi8  Trust  Co.  v.  Brown-Ketehum  Iron 
l^orks,  93  C.  C.  A.  162.  166  Fed.  S9S; 
Mason  t.  Bullock,  6  Ak.  App.  141,  60  So. 
482;  WetmOTS  v.  I^tbma,  8  Root  484;  Row- 
lev  V.  Young,  S  Day,  118;  Randel  v.  Ches- 
apeake ft  D.  Canal  Co.  1  Hsrr.  <Del.)  233; 
Munk  V.  Kanzler,  26  Ind.  App.  105.  58  N. 
E.  648;  Read  v.  State  Ins.  Co.  103  Iowa, 
307,  64  Am.  St.  Rep.  180,  72  N.  W.  605 ; 
King  V.  Howard,  27  Mo.  21;  Haggart  -v. 
Morgan,  5  N.  Y.  422,  66  Am.  Dec.  350; 
Sinclair  t.  Tallmadn,  86  Barb.  602:  Miller 
V.  Juncti<Hi  Canal  Co.  08  Barb.  690;  Car- 
penter V.  Tucker,  98  N.  C.  316,  3  S.  E. 
831;  Scott  V.  Reedy,  6  Ohio  Pec.  Reprint, 
888;  JohnauL  v.  Andreas,  6  Phila.  8;  Gradv 
r.  Home  F.  A  U.  Ina.  Co.  27  R.  I.  435,  4 
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UR.A.(N£.)  288,  63  Att.  173;  FercWal 
V.'  Herbemont,  I  McMull.  h.  59 ;  AspinwaU 
V.  Touaey,  2  Tyler  (Vt.)  328;  Hawley  t. 
Hodge,  7  Vt.  237  J  Mead  ».  Owen,  83  Vt. 
132,  74  Atl.  1058;  Conddn  t.  South  Side 
R.  Co.  14  Qratt.  302;  Corbin  t.  Adams, 
76  Va.  68;  Risen  t.  Moon,  91  Va.  384,  22 
S.  E.  165;  Kinney  v.  Baltimore  &  0.  Em- 
plies'  Relief  Asso.  35  W.  Va.  385,  IS 
LiLA.  142,  14  S.  £.  8;  Riley  t.  Jarvis, 
43  W.  Va.  4A,  26  8.  B.  866;  Hathaway  T. 
Cliff,  7  N.  B.  267. 

Anj  penoit  may  violate  the  moat  solemn 
contract  he  baa  made,  and  an  agreement 
to  arbitrate  is  no  exception ;  but  he  thereby 
becomes  responsible  to  the  injured  party 
for  such  violation.  Chippewa  Lumber  Co. 
T.  Pbenix  Ins.  Co.  80  Mieh.  116,  44  K. 
W.  1065. 

If  one  covenants  to  perform  an  award, 
and  an  award  is  made,  he  cannot,  by  re- 
roldag  the  authority,  escape  from  an  ac- 
tion on  the  covenant.  King  v.  Joseph,  6 
Tannt.  468. 

Although  a  bond  given  for  the  perform- 
ance of  an  award  contains  no  condition, 
the  penalty  is  forfeited  by  the  revocation 
of  the  submission,  and  an  action  upon  it 
lies  to  recover  actual  damages.  Fiats  v. 
Frets,  1  Cow.  83S. 

An  aeUon  for  a  breach  of  an  agreement 
to  arbitrate  cannot  be  maintained  without 
proof  that  the  defendant  in  some  way  re- 
Toked  the  sahmlssion.  Ingraham  v.  Wbit- 
more,  76  HI.  24. 

Whiehever  party  to  a  submission,  with- 
out right,  revokes  the  authority  of  the  ar- 
bitrators, or  prevents  them  from  acting,  is 
liable  to  the  other  in  an  action  for  dam- 
ages.   Call  V.  Hagar.  69  Me.  621. 

This  is  so  even  when  the  offending  par- 
ty is  not  bound  under  a  penalty.  Fond  v. 
I^arrls,  118  Mass.  114. 

An  agreement  to  submit  to  arbitration, 
cMitaining  no  covenant  not  to  sue,  or  that 
the  award  shall  be  the  foundation  of  a 
judgment,  is  a  mere  common-law  compact, 
enforceable  by  action  <mly  if  either  party 
breaks  It.  MeOttmi  t.  Hanlin,  29  Mich. 
■*78. 

There  m^  be  cases,  said  the  court  in 
Adams  v.  Haigler,  123  Oa.  669.  61  8.  E. 
(i38,  when  one  would  be  liable  to  an  action 
for  dmmiiges  for  failing  to  submit  a  con- 
troversy to  arbitration  afto*  agreeing  to 
do  so,  when  the  agreement  could  not  be 
pleaded  tn  bar  of  his  action. 

Though  an  agreement  to  refer  has  been 
ronsidered  no  bar  to  an  action  upon  the 
subject  agreed  to  be  referred,  the  language 
of  courts  and  jndges  has  always  been,  ac- 
<H)rding  to  Uofd  Campbell's  statement  in 
T<ivingstcm  t.  Balll,  80  Eng.  L.  t  Eq.  Rep. 
279,  tiiat  If  the  parfy  was  damnified  by  the 
r^osal  to  refer,  he  might  bring  an  action. 

This  statement  was  quoted  with  approv- 
al by  the  oouft  in  Hill  v.  More,  40  Me. 
516. 

In  the  opinion  of  the  court  in  Kinney  v. 
Baltimore  t  0.  Employes'  Relief  Asso.  35 
W.  Va.  386,  16  L.RJI.  142,  14  B.  E.  8,  it 
47  L.R.A.{N.S.) 


was  said,  arguendo,  that  seemingly  an  ac- 
ti<»i  at  law  will  not  lie  for  a  refusal  to 
nominate  an  arbitrator  in  pursuance  of  a 

covenant  to  refer,  and  for  that  dictum  the 
case  of  Browning  v.  Wright,  2  Bos.  &  P.  13, 
5  Revised  Rep.  621,  was  cited  as  authority. 
The  citation  does  not  support  the  state- 
ment, and  the  case  cited  did  not  involve 
an  arbitration  at  all,  but  a  question  con- 
cerning the  construction  and  effect  of  a 
covenant  of  seisin  in  a  deed  ot  lands. 

It  has,  however,  been  held,  in  harmony 
with  the  general  trend  of  the  authorities, 
and  contrary  to  the  dictum  just  referred  to, 
that  an  action  ties  for  the  breach  of  a 
covenant  to  appoint  an  arbitrator  under 
a  clause  in  a  lease  of  quarries  for  a  term 
of  years,  providing  that  any  difference  that 
should  arise  during  the  term  between  lessor 
and  lessee,  as  to  the  amount  of  rent,  should 
be  settled  by  arbitration,  each  party  Cov- 
enanting to  appoint  an  arbitrator.  Donegal 
V.  Venner,  6  Ir.  O.  L.  Rep.  604. 

The  court  in  Campbell  v.  American  Pop- 
ular L.  Ins.  Co.  1  MacArth.  246,  29  Am. 
Kep.  691,  denied  that  a  contract  to  arbitrate 
disputes  that  should  afterwards  arise,  made 
in  advance  of  any  controversy  in  sight,  was 
either  contrary  to  public  policy  or  void, 
notwithstanding  it  ma^  have  beoi  intended 
to  oust  ih«  eonrto  of  jurisdiction,  since  an 
action  eould  be  m^tained  for  its  breach, 
although  probab^  only  nnninal  damages 
could  oe  recovered. 

The  damages  which  a  party  to  a  sub- 
mission is  entitled  to  recover  from  his  ad- 
versary who  revoked  it  have  been  held  to 
embrace  the  compensation  of  the  arbitra- 
tors for  services  to  the  time  of  revocation, 
the  fees  of  witnesses  brought  to  testify  be- 
fore them,  and  reasonable  charges  of  counsel 
in  preparing  for  wad  attoiding  the  hear- 
ings. Miller  v.  Junction  Canal  Co.  63  Barb. 
690. 

The  expenses  necessarily  incurred  in  pre- 
paring for  trial  before  the  arbitrators,  loss 
of  time  in  the  hearings,  reasonable  pay- 
ments to  counsel  for  services,  and  proper 
expenditures  to  witnesses  for  attendance, 
are  proper  items  of  damage,  recoverable 
for  revoking  a  submissimu  Call  t.  Hagar, 
69  Me.  621. 

The  Injury  one  party  sustains  when  the 
other  unjustifiably  revokes  his  agreement  to 
submit  to  an  arbitration  matters  In  differ- 
ence is  the  deprivation  of  his  right  to  sub- 
mit the  controversy  to  the  chosen  tribunal; 
and  the  expenses  to  which  he  has  been  sub- 
jected in  his  necessary  preparation  for  a 
trial  before  the  arbitrators,  his  o\m  loss  of 
time,  and  his  trouble  in  emplt^ing  rounsel, 
taking  depositions,  payments  to  witnesses 
and  arbitrators,  and  disbursements  of  a  simi- 
lar nature,  so  far  as  he  has  lost  their 
benefit  by  the  act  of  his  adversary,  are 
all  proper  items  of  damage.  Pond  v.  Har- 
ris, 113  Mass.  114. 

A  statute  of  New  York  (Code  Civ.  Proc. 
S  2384),  providing  that  when  a  party  to  an 
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arbitration  revokes  hie  BubmiBsion,  whether 
made  under  statutory  authority  or  other- 
wise, the  other  party  may  maintain  an  ac- 
tion against  bim  and  his  sureties,  if  kbj, 
and  upon  any  collateral  instrument  to 
recover  costs,  expenses,  and  damages  ac- 
cruing or  incurred  in  preparing  for  and 
conducting  the  arbitration  until  it  was 
revoked,  has  been  construed  as  authorizing 
the  appropriation  of  securities  pledged  by 
a  surety  to  pay  an  award  which  the  princi- 
pal's revocation  had  rendered  impossible, 
to  the  payment  of  snch  costs  and  damages, 
notwithstanding  the  arbitration  agreement 
clearly  provided  that  each  party  should 
pay  his  own  costs  and  expenses,  and  not 
lo(Mc  to  the  others  to  be  reimbursed.  Union 
Ins.  Co.  V.  Central  Trust  Co.  167  N.  Y.  033* 
44  L.R.A.  227,  52  N.  E.  671. 

The  sum  awarded  is  prima  facie  the 
mebsure  of  damages  for  the  breach  by  rev- 
ocation of  the  submission  of  a  bond  condi- 
tioned to  abide  by,  obey,  and  perform  an 
award.   Hatheway  t.  Cliff,  7  N.  B.  2S7. 

An  action  is  maintainable  upon  a  bond 
given  upon  the  submission  of  a  controversy 
to  arbitration,  for  a  breach  of  its  condition, 
but  the  penalty  named  in  the  obligation  is 
not  the  measure  bi  recovery  as  liquidated 
damages.  Blaisdell  v.  Blaisdell,  14  N.  H. 
78. 

The  court,  in  Bozeman  v.  Gilbert,  1  Ala. 
90,  expressed  doubts  whether  a  bond  with 
sufficiently  large  penalty  to  abide  by  an 
agrocmcQt  to  arbitrate  would  afford  any 
security  against  a  breach  of  the  agreement, 
because  of  the  difflculfy  of  ascertaining 
what  injury  can  accrue  from  a  refusal  to 
comply  with  such  an  engagement. 

An  action  at  taw  on  an  agreement  to 
arbitrate  affords  no  effectual  redress  for  a 
refusal  to  refer,  because  it  is  not  easy  to 
show  that  any  actual  damage  has  been 
sustained  by  the  refusal.  Smith  t.  Boston, 
0.  A  M.  B.  Co.  80  N.  H.  4S8. 

No  more  tbui  nominal  damages  may  be 
recovered  for  the  breach  of  an  executory 
agreement  to  arbitrate  future  disputes 
growing  out  of  a  contract  where  naught 
has  been  done  to  carry  out  the  agreement 
to  refer  beyond  a  request  by  one  party  and 
a  refusal  oy  the  other  to  submit  a  con- 
troversy afterwards  made  the  ground  of  an 
action  at  law.  Munson  v.  Straits  of  Dover 
S.  S.  Co.  00  Fad.  787,  affirmed  in  43  G.  a 
A.  S7.  102  Fed.  026. 

A  clause  in  a  charter  party  providing 
that  if  any  dispute  arises  between  the  own- 
ers and  the  charterers  the  matter  in  dispute 
shall  be  referred  to  arbitrators  chosen  in 
the  usual  way,  whose  decision  shall  be  final 
and  enforced  by  a  rule  of  court,  does  not 
afford  the  charterers  a  cause  of  action 
against  the  owners  to  recover  expenses  of 
defending  the  latter's  action  for  extra  ctm- 
pensation  for  detaining  the  chartered  ves- 
sel overtime,  brought  after  such  owner  had 
repudiated  the  aihitratlon  agreement. 
Munson  v.  Straits  (tf  Dover  8.  S.  Co.  00 
Fed.  787. 

It   is   a   singular   circumstance,  said 
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Brown,  D.  J.,  in  Munson  v.  Straits  of  Do- 
ver S.  S.  Co.  supra,  that  while  in  many 
cases  which  have  held  an  agreement  to  ar- 
bitrate prospective  disputes  no  bar  to  aa 
action.  It  is  intimated  that  the  aggrieved 
party  may  have  an  action  for  damages 
for  a  breach  of  the  agreement  to  refer, 
that  notwithstanding  the  frequent  repeti- 
tion of  this  intimation,  no  case  is  to  be 
found  in  which,  upon  a  mere  refusal  to 
arbitrate,  and  where  no  action  had  been 
taken  by  either  party  under  the  agreement 
to  rttfer,  beyond  a  mere  request  and  re- 
fusal to  submit,  any  damages  have  over 
been  recovered,  or  any  other  than  nominal 
damages  have  ever  been  indicated  as  re- 
coverable, because  too  loose,  indefinite, 
and  Incapable  of  verificati<m. 

XX.  Vnperformed    arbUraUon  a0ra»- 
merUa, 

a.  Effect  of  f^/Uaol  to  perform. 

The  express  refusal  of  one  party  to  ar- 
bitrate differences  as  agreed  absolves  the 
other  from  any  obligation  on  his  part  to 
carry  out  the  arbitration  agreement,  and 
entitles  the  latter  to  treat  it  as  abrogated, 
and  to  resort  to  the  courts  for  the  enforce- 
ment of  his  rights  or  the  redress  of  hia 
wrongs,  as  if  no  agreement  to  arbitrate  had 
been  made.  Humaaton  v.  American  Tel^. 
Co.  20  Wall.  20,  22  L.  ed.  270;  Green  v. 
American  Cotton  Co.  112  Fed.  743;  Bank 
of  State  V.  Martin,  4  Ala.  615;  Loup 
California  Southern  R.  Co.  63  Cal.  07; 
Tubbs  T.  DcUllo.  10  CaL  App.  612,  127 
Fac  614;  Bannister  t.  Read,  0  111.  02; 
Ome  V.  Sullivan,  8  How.  (Miss.)  161,  34 
Am.  Dec.  74;  Johnson  v.  Phoenix  Ins.  Go. 
60  Mo.  ^p.  226;  Uhrls  v.  Williamsburgh 
City  F.  Ins.  Co.  101  N.  Y.  382.  4  N.  E. 
745;  Anderson  v.  Meielohn,  12  Daly,  14!>: 
Harlow  v.  Oregonlan  Pub.  Co.  68  Or.  272, 
100  Pac.  7;  Penn  Plate  Glass  Co.  v.  Spring 
Garden  Ins.  Go.  180  Fa.  2S6,  6S  Am.  St. 
Rep.  810,  42  Atl.  138;  McQuaide  v.  Penn- 
sylvania R.  Co.  6  Pa.  Diat.  R.  391 ;  Corbin 
V.  Adams,  76  Va.  68;  Thomas  v.  Fredericks, 

10  Q.  B.  775,  16  L.  J.  Q.  B.  N.  S.  303, 

11  Jur.  042;  Livingston  v.  Ralli,  5  El.  ft 
Bl,  132,  24  L.  J.  Q.  B.  N.  8.  280,  1  Jur. 
N.  S.  594,  3  Week.  Rep.  488. 

Thus,  tiie  refusal  of  the  underwriter  to 
join  in  an  arbitration  to  appraise  a  loas 
or  damage  sustained  by  a  policy  holder, 
pursuant  to  a  provision  to  that  effect  in 
the  policy,  made  a  condition  precedat  to 
suit,  entitles  the  insured  to  bring  an  ac- 
tion at  once  to  recover  for  his  loss.  John- 
son V.  Plioenix  Ins.  Co.  60  Mo.  App.  226; 
Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins. 
Co.  180  Pa.  255,  60  Am.  St.  Rep.  810.  42 
Atl.  138. 

One  party  to  a  contract  cannot  complain 
of  the  other  until  he  has  put  the  latter  in 
default  both  a  substuitial  performanoa 
on  his  own  part  and  a  failure  or  refusal 
to  perform  on  the  other's  part.  Loup  v. 
California  Southern  R.  Co.  03  Cal.  07. 

Althongh  one  party  to  a  oontraet  may 
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not  alone  rescind  it,  he  may,  nevertheleas, 
by  n^ecting  or  refusing  to  perform  it  on 
his  part  put  it  in  the  power  of  tiie  other 
party,  where  he  is  not  ateo  derelict,  to 
avoid  it  or  not,  at  his  pleasure.  The 
breach  by  one  party  may  in  such  a  case  be 
treated  by  the  other  as  an  abandonment  of 
the  contract,  authorizing  him,  if  he  so 
chooses,  to  disaffirm  it  and  act  as  though 
it  had  never  existed.  Bannister  t.  Head, 
«  III.  92. 

When  personal  property  is  sold  under  an 
agreement  whereby  the  price  to  be  paid  for 
it  is  to  be  fixed  arbitrators,  the  revoca- 
tion by  the  vendee  of  the  agreement  to  ar- 
bitrate entitles  the  vendor  to  recover  the 
value  of  the  property  sold,  as  proved  to  the 
satisfaction  of  a  jury.  Humaston  v.  Amer- 
ican Teleg.  Co.  20  WalL  20,  22  L.  ed.  279. 

The  purchaser  of  a  cargo  of  wheat  im- 
ported from  a  foreign  bud  under  a  contract 
containing  a  provision  that  any  difference 
between  buyer  and  seller  should  be  left  to 
arbitration  in  London  of  two  corn  factors, 
oae  chosen  by  each,  with  an  umpire  by 
them  selected  if  they  differed,  who  has  ac- 
cepted and  paid  for  the  wheat,  and  after- 
wards discovered  a  shortage  in  quantity,  is 
entitled  to  maintain  an  action  against  the 
seller  after  his  refusal  to  refer,  for  damages 
for  a  breach  of  the  contract  to  arbitrate. 
Livingston  v.  Kalli,  5  El.  &  Bl.  132,  24  L. 
J.  Q.  B.  N.  S.  269,  1  Jur.  N.  S.  594,  3  Week. 
Rep.  488. 

A  contract  to  perform  professional  sorv- 
ieea,  compensation  for  which,  if  not  agreed 
upon,  is  to  be  fixed  bv  arbitrators,  author- 
izes those  rendering  tne  services  to  recover 
what  they  were  worth  when  the  other  party 
refuses  to  arbitrate.  Bank  of  State  v.  Mar- 
tin. 4  Ala.  6'  '>. 

When  a  building  contract  provides  for 
the  settlement  by  arbitration  of  anv  dis- 
pute that  arises  respecting  the  vafue  of 
work  added  or  omitted,  and  arbitrators  arc 
wiectcd  to  carry  out  the  provision,  the  re- 
fusal of  the  owner  to  consent  to  the  hearing 
by  the  arbitrators  of  testimony  of  witnesses 
entitles  the  contractor  to  bring  suit  for  bis 
tftropensation  without  proceeding  with  the 
nrbitration  and  procuring  an  award.  An- 
•Ifrson  V.  Meislahn,  12  Daly,  149. 

The  owner  of  lands  who*  has  agreed  with 
:-iiother  person  that  the  latter  shall  buy 
t)i<-Tn  at  a  price  subsequently  to  be  agreed 
upon,  and  in  the  meantime  may  improve 
them,  and  if  a  sale  is  not  consummated  the 
improvements  shall  be  paid  for  by  the 
owner  at  their  value  as  appraised  by  dis- 
interested arbitrators,  mutually  chosen,  can- 
not, when  the  sale  has  fallen  through,  de- 
feat the  buyer's  action  to  recover  the  value 
of  such  improvements  by  refusing  to  join  in 
selecting  arbitrators.  Ome  v.  Sullivan,  3 
How.  (Miss.)  161,  34  Am.  Dec.  74. 

If,  in  an  unsealed  lease  of  lands  with 
hnntfng  and  shooting  rights,  the  lessee  has 
corenauted  to  compensate  the  farm  tenants 
of  the  lessor  for  damage  done  by  the  game 
to  an  amount  fixed  and  awarded  by  ap- 
praisers, severally  chosen,  and  refuses  to 
join  in  the  making  of  a  valuation  in  the 
47  LJLA.(N.S.) 


manner  agreed  upon,  the  lessor,  in  an  ac- 
tion setting  forth  the  lease,  agreements, 
covenantsi,  and  damages,  and  the  appoint- 
ment on  his  side  of  an  appraiser,  is  entitled 
to  a  judgment  notwithstanding  a  verdict  of 
a  jvaj,  that  he  gave  no  notice  of  the  ap- 
pointment, since  the  lessee's  refusal  to  ap- 
point on  his  side  made  a  notice  immaterial. 
Thomas  t.  Fredericks,  10  Q.  B.  775,  18  L. 
J.  Q.  B.  N.  S.  893,  11  Jur.  942. 

The  refusal  of  parties  contesting  a  will 
■to  name  arbitrators  and  proceed  with  an 
arbitration  agreed  upon  to  determine  the 
claims  ot  the  legatees  against  the  testator's 
estate,  where  the  will  was  set  aside  by  con- 
sent, pursuant  to  the  submission,  entitles 
the  legatees  to  maintain  a  suit  in  equity  to 
re-establish  such  will  and  to  annul '  the 
agreement  to  arbitrate,  and  to  a  decree 
granting  sach  relief.  Corbin  t.  Adams,  76 
Va.  88. 

Inasmuch  as  either  party  to  an  agree- 
ment containing  a  provision  for  the  arbi- 
tration of  disputes  under  it  has  a  legal 
right  to  come  into  a  court  of  equity  if  he 
thinks  fit  when  a  controversy  has  arisen, 
the  refusal  of'  a  suitor  to  arbitrate  pur- 
suant to  such  provision  affords  no  reason 
for  denying  him  costs  after  he  has  suc- 
ceeded in  the  litigation.  Lees  t.  Laforest, 
14  Beav.  250. 

On  the  other  hand  the  unjustifiable  re- 
fusal of  a  party  to  join  in  an  arbitration 
made  by  the  terms  of  his  contract  a  condi- 
tion precedent  to  any  suit  or  action  by  him 
to  recover  on  such  contract  effectually  bars 
him  from  maintaining  an  action  or  suit  for 
affirmative  relief.  Tua  has  frequmtly  been 
held  to  be  tiie  case  in  actions  by  policy 
holdera  to  recover  insurance  on  policies  con- 
taining the  ec»nmon  provisions  for  prelim- 
inary appraisements  of  losses.  In  such 
cases  refusal  by  the  assured  to  unite  In  the 
appraisal  is  fatal  to  his  action.  Caledonian 
Ins.  Co.  V.  Traub,  83  Md.  524,  35  Atl.  13; 
Connecticut  F.  Ins.  Co.  v.  Cohen,  97  Md. 
294,  99  Am.  St.  Sep.  446,  65  AtL  676;  Scot- 
tish Union  &  Nat.  Ins.  Ca  r.  Clancy,  71 
Tex.  5.  8  S.  W.  630. 

When  a  policy  of  fire  insurani^  provides 
for  an  arbitration  to  determine  the  amount 
of  a  loss,  if  not  agreed  upon,  an  offer  by 
the  insurer's  adjuster  of  a  sum  in  settle- 
ment, and  the  insured's  rejection  of  the 
offer,  creates  the  condition  which  makes  the 
arbitration  clause  operative.  Murphy  v. 
Northern  British  ft  M.  Co.  61  Mo.  App. 
323;  McNces  v.  Southern  Ins.  Co.  61  Mow 
App.  335;  Dautel  v.  Pennsylvania  F.  Ins. 
Co.  65  Mo.  App.  44;  Hooker  v.  Phcsniz  Ins. 
Co.  69  Mo.  App.  141. 

A  provision  in  a  contract  of  marine  in- 
surance to  the  effect  that  all  average  and 
abandonment  claims  shall  be  adjusted  and 
settled  conformably  to  the  customs  of 
Lloyd's  or  the  Koyal  Exchange,  but  if  the 
insurer  or  insured  should  he  dissatisfled 
with  the  adjustment,  they  may  refer  the 
same  to  two  professional  average  staters  or 
other  competent  persons  as  arMtoators,  the 
award  to  be  final,  emd  that  no  action  at  law 
should  be  brought  until  the  reforees  or  ar- 
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bitrators  should  have  given  their  declBion, 
creates  a  condition  precedent  to  suit,  and 
prevents  the  poli^  holder  who  has  refused 
to  arbitrate  from  maintaiiiing  an  aetion  to 
recover  a  loss  insured  against.  Tredwen 
V.  Holmon,  1  Hurlat.  &.  C.  72,  8  Jur.  N.  8. 
1080,  31  L.  J.  Exch.  N.  S.  308,  0  L.  T.  N. 
S.  127,  10  Week.  Rep.  652. 

The  court  waa  ot  the  opinion  that  the 
case  was  governed  by  the  decision  in  Scott 
V.  Avery,  6  H.  L.  Gas.  811,  26  L.  J.  Exch. 
N.  S.  308,  2  Jur.  N.  S.  816,  4  Week.  Kcp. 
740,  and  was  distinguishable  from  the  case 
of  Horton  t.  Bayer,  4  Hurlst.  ft  N.  643,  29 
L.  J.  Exch.  N.  8.  28,  S  Jur.  N.  S.  989,  7 
Week.  Rep.  786. 

In  an  action  to  recover  for  a  partial  loss 
on  a  policy  of  marine  insurance  containing 
a  clause  to  the  effect  that  every  claim  for 
a  partial  loss  should  be  adjusted  by  an 
average  stater,  and  if  the  underwriter 
should  be  dissatisfied  with  the  adjustment, 
a  reference  to  arbitrators  should  be  had  and 
their  award  should  be  final,  a  plea  by  de- 
fendant tiiat  while  the  elaim  sued  for  had 
been  adjusted  by  an  average  stater,  yet  the 
defendant  was  dissatisfied  and  desired  an 
arbitration,  but  the  policy  holder  refused  to 
join  in  one,  is  not  so  untenably  bad  as  to 
warrant  the  court  in  summarily  disallow- 
ing it,  but  the  defendant  should  be  given 
the  opportunity  to  have  ite  validity  delib- 
erately disenssed  and  determined.  Johnaon 
V.  Hopper,  4  Jur.  K.  S.  882. 

A  stipulation  in  a  building  contract  that 
if  any  question  arise*  regarding  the  quality 
or  quantity  of  the  work,  it  shall  be  referred 
to  a  named  individual,  whose  decision  shall 
be  final  and  binding,  prevents  the  recovery 
of  a  disputed  claim  wnich  the  claimant  re- 
fused to  submit  to  t^e  arbiter.  Fulton  v. 
Feters,  137  Fa.  81S,  20  AtL  836. 

A  contractor  to  erect  a  building  who  has 
agreed  in  the  contract  that  the  value  of 
extra  work  shall  be  computed  by  the  ar- 
chitect and  added  to  the  contract  price, 
and,  if  he  dissents  from  the  architect's  fig- 
ures, to  submit  to  arbitration  the  question 
of  such  value,  and  be  bound  by  the  arbitra- 
tor's award,  cannot  maintam  an  action 
against  the  owner  to  recover  a  balance,  in- 
cluding extra  work,  under  such  contract, 
after  he  has  refused  to  proceed  to  an  arbi- 
tration offered  by  the  owner.  Weggner  v. 
Greenstine,  114  Mich.  810,  72  N.  W.  170. 

b.  Bjfect  of  failure  or  neglect  to  arbi- 
tratm. 

A  refusal  to  oarry  out  an  agreement  to 
arbitrate  is  Seldom  explicit,  but  is  to  be 
implied  from  a  n«glect  or  failure  to  per- 
form it,  which,  l^ally,  entails  the  same 
consequences  and  has  the  same  effect  as  an 
express  refusal. 

A  party  to  an  arbitration  agreement  who 
unreasonably  fails  or  neglects  to  perform 
it  releases  the  other  party  from  any  obli- 
gation to  comply  with  it,  and  affords  him 
the  rifrht  immediately  to  resort  to  litiga- 
tion. Burke  v.  Pierce,  27  C.  0.  A.  482,  fiS 
U.  S.  App.  69,  83  Fed.  9fi;  Scammon  v. 
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Denio,  72  Cal.  393,  14  Pac.  98;  Tubbs  v. 
Delillo,  19  Cal.  App.  612,  127  Pac.  514 1 
Denver  ft  N.  O.  Constr.  Co.  v.  Stout,  8  Colo. 
61,  6  Pac.  627  J  Bannister  t.  Read,  6  IlL 
92;  Richardson  t.  Emmert,  44  Ean.  202,  24 
Pac.  478;  Meyer  v.  Berlindi,  S3  Hinn.  50, 
54  N.  W.  037 ;  Funsten  v.  Funaten  Commis- 
sion Co.  67  Mo.  App.  6S9 ;  Bales  v.  Gilbert, 
84  Mo.  App.  676;  Thomas  W.  Finucane  Ca 
V.  Board  of  Education,  390  N.  Y.  76,  82  K. 
E.  737;  Gray  v.  Wilson,  4  Watts,  39;  Cole 
Mfg.  Co.  V.  Collier,  91  Tenn.  526,  30  Am. 
St.  Rep.  898,  91  S.  W.  672;  McGiU  T.  Proud- 
foot,  4  U.  C.  Q.  B.  38. 

A  mere  offer  by  <me  party  to  a  dispute 
that  has  arisen  to  arbitrate  the  controvert, 
not  shown  to  have  been  accepted  by  the 
other,  or  followed  by  a  submission  and  an 
award,  is  no  defense  to  the  latter**  suit. 
Funsten  v.  Funsten  Commission  Co.  07  Mo. 
App.  559. 

A  clause  in  a  lease  with  a  covenant  by 
the  tmant  to  pay  the  landlord  the  sum 
requisite  to  put  the  leased  property  in  as 
good  condition  and  repair  wnen  surrender- 
ing it  at  the  end  as  it  was  at  the  b^inning 
of  tlie  term,  agreeing  to  aii  arbitration  in 
case  the  parties  shall  then  disagree  concern- 
ing the  condition  of  the  property  and  the 
sum  to  be  paid  by  the  tenant,  if  not  acted 
upon,  affords  the  tenant  no  defense  to  the 
landlord's  action  for  damages  for  the  breach 
of  the  tenant's  covenant  to  aarrender  in 
good  order  and  repair.  Burke  v.  Pierce,  27 
C.  C.  A.  462,  56  U.  S.  App.  69.  83  Fed.  96. 

A  clause  in  a  lease  providing  that  if  the 
tenant  shall  be  excluded  during  the  term 
from  the  possession  of  the  demised  prem- 
ises, or  if  either  landlord  or  tenant  sliould 
claim  from  the  other  damages  by  reason  of 
anything  arising  out  of  the  lease,  Uie  ascer- 
tainment and  liquidation  of  the  amount 
should  be  left  to  the  decision  of  three  Im- 
partial and  judicious  arbitrators,  not  car- 
ried into  effect  by  a  submission,  or  sought 
to  be  by  either  party,  ij  no  obstacle  to  the 
prosecution  of  a  litigation  by  the  landlord 
to  collect  rent  claimed  by  him  out  of  money 
realized  by  a  sale  on  execution  of  the  ten- 
ant's goods.   Gray  v.  Wilson,  4  Watts,  39. 

An  agreement  betwe^  a  tenant  of  lands 
and  his  landlord,  giving  the  former  the 
privil^e  of  removing  at  uie  end  of  the  toi- 
ancy  buildings  erected  by  him  on  the  de- 
mised praises,  supplemented  by  an  agree- 
ment between  the  landlord  and  the  grantor 
of  the  land  in  the  contract  of  sate  whereby 
the  latter  covenanted  to  purchasit  such 
buildings  at  a  price  to  be  agreed  upon  be- 
tween him  and  f^e  tenant,  and  at  a  valua- 
tion by  disintavsted  parties  in  case  they 
should  disagree,  followed  by  an  attornment, 
binds  the  new  owner  and  the  tenant,  and 
when  they  cannot  agree  upon  the  value  of 
such  buildings,  and  an  arbitration  fails 
without  any  fault  of  the  tenant,  and  after 
an  honest  effort  on  his  part  to  have  one 
take  place,  he  may  maintain  an  action  to 
recover  from  the  landowner  the  value  irf  his 
improvements.  Bales  v.  Gilbert,  84  Mo. 
App.  675. 

A  covenant  in  a  lease  of  a  gristmill  to 
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the  effect  that  the  accidental  destructicm 
of  the  mill  by  fire  in  such  circumitancM 
ss  wonld  entitle  the  lessor  to  recover  insur- 
anre  for  the  loss  if  insured,  or  as  would 
«ntitle  him  to  do  so  if  insured  when  he  has 
no  insurancej  shall  require  the  lessor  within 
M  reasonable  time  to  rebuild  or  repair,  and 
entitle  the  lessee  to  a  fair  deduction  and 
Allowance  of  rent  for  the  time  the  mill  ie 
unflt  to  work,  to  be  ascertained  and  com- 
puted by  two  indifferent  arbitrators,  sever- 
ally chosen,  does  not  preclude  the  tenant, 
when  sued  by  the  landlord  for  rent  while 
the  mill  waa  out  of  use  as  the  result  of  a 
lire,  when  there  has  been  no  arbitration, 
from  having  a  jury  fix  the  deduction  and 
allowance  to  which  he  may  be  entitled.  Mc- 
<3ill  V.  Proudfoot,  4  U.  C.  Q.  B.  33. 

It  is  not  more  the  duty  of  one  than  the 
other  of  the  parties  to  a  building  contract 
providing  for  an  arbitration  to  appraise  the 
value  of  work  added  or  omitted  in  ease  a 
dispute  arises  to  set  on  foot  tiie  arbitration 
proceedings,  and  when  both  ignore  It  md 
neither  makes  any  effort  to  procure  an  ar- 
bitration, the  laoE  of  it  is  no  bar  to  an 
action  on  the  contract  by  either.  Williams 
V.  Shields,  16  Daly,  178,  9  N.  Y.  Supp.  502. 

Under  a  clause  in  a  contract  respecting 
the  manufacture  of  merchandise,  providing 
for  an  arbitration  of  disputes  and  a '  pro- 
hibition of  litigation,  to  the  end  that  the 
secrecy  ot  the  processes,  formulas,  and  in- 
ventions connected  with  the  manufacture 
may  be  preserved,  if  valid,  it  is  not  more 
the  duty  of  one  than  the  other  party  to 
take  the  initiative  in  arbitration  proceed- 
ings, and  when  neither  party  docs  so  and 
no  arbitration  is  resorted  to  the  clause  af- 
fords no  defoise  to  an  action  to  recover 
damages  for  a  breadi  of  the  contract. 
Grant  Pratt,  110  App.  Div.  867,  97  N.  Y. 
Supp.  29,  aiBnned  in  18R  N.  Y.  611,  79  N. 
E.  1106. 

This  has  been  extensively  recognized  in 
actions  to  recover  insurance  upon  policies 
providing  for  preliminary  appraisements  of 
losses  as  conditions  precedent  to  suit,  where 
the  insurers  failed  and  n^Ieeted  on  their 
part  to  comply  with  the  oonditiras.  Allure 
V.  Maryland  Ins.  Co.  6  Harr.  ft  J.  408,  14 
Am.  Dec.  289;  Caledonian  Ins.  Co.  v.  Traub, 
83  Md.  624,  36  Atl.  13;  Connecticut  F.  Ins. 
Co.  T.  Cohen,  97  Md.  294,  99  Am.  St.  Rep. 
445,  65  Atl.  676;  Home  Ins.  Co.  v.  M. 
Schiffs's  Sons,  103  Md.  648,  64  Atl.  63; 
Shamiee  F.  Ins.  Co.  v.  Pontfield,  110  Md, 
353.  132  Am.  St.  Rep.  449,  72  Atl.  836; 
Brock  V.  Dwelling  House  Ins.  Co.  102  Mich. 

26  L.R.A.  623,  47  Am.  St.  Rep.  562, 
61  N.  W.  67;  Hamberg  v.  St.  Paul  F.  & 
M.  Ins.  Co.  68  Minn.  33S,  71  N.  W.  388; 
Hooker  v.  Phoenix  Ins.  Co.  69  Mo.  App.  141 ; 
Ball  T.  Royal  Ins.  Co.  129  Mo.  App.  34,  107 
■8.  W.  1097 ;  Mark  v.  National  F.  Ins.  Co. 
24  Hun,  566;  Schouweiler  v.  Merchants' 
Mnt.  Ins.  AsBO.  11  S.  D.  401,  78  N.  W. 
360;  Northern  Assnr.  Co.  v.  Samuels,  11 
Tte.  CW.  App.  417,  S3  S.  W.  289. 

If  neither  party  to  a  eontraet  of  insnr- 
4Uiee  attempts  to  comply  with  a  provision 
io  it  that  a  disagreement  over  the  amount 
47  LJt^.(N.S.) 


of  a  lc»s  shall  be  submitted  to  arbitration, 
and  no  action  on  the  policy  shall  be  main- 
tained until  after  full  compliance  with  such 
provision,  testimony  by  tne  policy  holder 
that  the  underwriter's  adjuster,  in  reply  to 
his  questions  as  to  when  a  settlement  would 
be  made,  stated  the  insurer  would  not  pay 
until  the  assured  went  to  court,  and  tliat 
the  latter  should  go  ahead  and  sue,  is,  if 
credited,  sufficient,  notwithstanding  the  ad- 
juster's contradiction,  to  warrant  the  find- 
ing of  fact  that  an  arbitration  and  award 
as  a  necessary  condition  precedent  to  an  ac- 
tion had  been  waived.  Ham  berg  v.  St.  Paul 
F.  &  M.  Ins.  Co.  68  Minn.  335,  71  N.  W. 
388. 

The  election  by  an  underwriter  to  repair 
or  replace  insured  property  damaged  or  de- 
stroyed by  fire,  pursuant  to  an  option  re- 
served in  a  fire  insurance  policy,  renders 
Qu^tory  and  inop^ative  a  clause  in  such 
policy  providing  for  an  arbitraticm  of  the 
amount  of  a  loss,  and  forbidding  an  action 
to  recover  for  it  until  after  an  award. 
Wynkoop  v.  Niagara  F.  Ins.  Co.  01  N.  T. 
478,  43  Am.  Rep.  686. 

If  a  policy  of  fire  insurance  limits  the 
time  absolutely  within  which  an  action 
upon  it  must  be  brought  to  be  maintainable 
at  all,  and  at  the  same  time  requires  dif- 
ferences over  the  amount  ci  a  loss  to  be 
submitted  to  arbitration  and  an  award  to 
be  obtained  as  a  necessary  prerequisite  to 
any  action  or  suit  in  law  or  equity  upon 
the  policy,  the  latter  provision  is  so  far 
controlled  by  the  former  that  if,  within  the 
time  limit,  the  policy  holder  is  unable, 
without  his  own  fault,  to  obtain  the  pre- 
scribed award,  he  may  bring  suit  without 
it.  Mark  v.  National  F.  Ins.  Go.  24  Hun, 
565. 

And  as  in  the  case  of  a  refusal  to  arbi- 
trate, the  failure  or  neglect,  without  a  sufTi- 
cient  excuse,  of  a  party  to  an  agreement  to 
arbitrate,  made  a  condition  precedent  to 
suit  to  perform  It,  precludes  his  maintain- 
ing an  action  for  the  Bubjectmatter  to  ob- 
tain affirmative  relief. 

For  example,  a  policy  bolder  is  barred  of 
his  action  on  the  policy  to  recover  insur- 
ance where,  by  the  terms  of  the  contract, 
an  appraisement  of  the  loss  by  arbitrators 
is  made  a  condition  precedent  to  suit,  and 
be  has  failed  or  neglected,  without  justifi- 
cation, to  comply  with  the  condition  when 
it  has  not  been  waived.  Southern  Mut.  Ina. 
Co.  V.  Turnley,  100  Ga.  296,  27  S.  E.  075 ; 
Westenfaaver  Bros.  v.  German  American  Ins. 
Co.  113  Iowa,  726,  84  N.  W.  717;  Conti- 
nental Ins.  Co.  V.  Vallandingfaam,  116  Ky. 
287,  105  Am.  St.  Rep.  218,  76  S.  W.  22; 
Caledonian  Ins.  Co.  v.  Traub,  83  Md.  524, 
35  Atl.  13:  Shawnee  F.  Ins.  Co.  v.  Pont- 
field, 110  Md.  353,  132  Am.  St  R«p.  449, 
72  Atl.  835;  Patrick  v.  Farmers'  Ins.  Co. 
^3  N.  H.  621,  80  Am.  Dec  197. 

The  weight  of  authority,  it  has  been  said, 
favors  the  validity  of  a  condition  precedent 
to  suit  in  a  Are  insurance  policy,  and  holds 
that  an  appraisement  of  the  amount  of  a 
loss  is  a  right  which  either  party  to  the 
contract  may  doumd  of  the  other,  and  that 
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when  Buch  a  demand  has  been  made  accord- 
ing to  the  terms  of  the  policy  by  the  in- 
surer,  no  action  by  the  assured  is  main- 
tainable on  the  policy  to  recover  insurance 
until  the  demand  has  been  ctnnplii'd  with 
and  the  appraisement  made.  LiTerpool  & 
L.  ft  a.  Ins.  Co.  Hall,  1  Kan.  App.  18, 
41  Pac.  65. 

If  a  policy  holder,  without  cause,  neglects 
to  have  the  amount  due  him  for  a  loss  un- 
der a  fire  insurance  policy  containing  an 
absolute  and  mandatory  requirement  for  de- 
termining its  amount  by  aroitration  in  case 
of  a  disagreement,  determined  by  arbitra- 
tors in  the  manner  provided,  he  is  in  no 
position  to  maintain  an  action  on  the  pol- 
icy to  recover  his  loss,  since  he  cannot  es- 
tablish the  insurer's  liability  without  an 
award.  Murphy  v.  Northern  British  &.  M. 
Co.  61  jJo.  App.  323. 

The  mere  selection  of  an  appraiser  and 
the  joining  in  a  submission  by  a  policy 
holder  to  ascertain  the  amount  of  his  loea 
under  a  proviaion  for  an  appraisement  in  a 
•Hn  insurance  contract  as  a  preliminary  to 
any  anit  to  recover  for  a  loss,  without  fur- 
ther action  on  his  part  to  carry  through 
the  appraisal,  and  where  the  insurer  is  not 
shown  to  have  done  aught  to  waive  or  de- 
feat the  appraisal,  is  not  sufficient  to  enable 
the  assured  to  maintain  suit  on  the  policy 
without  having  obtained  an  award.  Silver 
r.  Western  Assur.  Co.  164  N.  Y.  381,  68 
K.  E.  284,  reversing  33  App.  Div.  450,  64 
K.  Y.  Supp.  87. 

It  was,  however,  held  in  one  ease  that  the 
failure  of  the  policy  holder  to  fulfil  a  con- 
dition in  a  policy  of  marine  insurance  de- 
claring him  disentitled  to  maintain  an  ac- 
tion upon  it  to  recover  a  loss  of  the  insurer 
until  after  he  should  have  offered  to  refer 
his  claim,  and  if,  without  offering  to  refer, 
he  should  sue,  the  claim  should  stand  dis- 
charged and  the  insurer  be  exempted  from 
liability,  could  only  operate  to  obstruct  or 
bar  the  poUot  holder's  suit  to  recover  a  loss 
when  the  defendant  specifically  claimed  the 
benefit  of  the  c<mdition,  and  set  up  the 
plaintifi^B  failure  to  comply  with  it  as  a 
defense.  Dyer  v.  Piscataqua  F.  &  M,  Ins. 
Co.  53  Me.  lis. 

An  insurance  contract  which  provides 
that  if  the  assured  is  not  satisfied  with  the 
award  of  the  directors  of  the  insurer  the 
question  shall  be  submitted  to  referees,  or 
the  suffering  party  may  bring  an  action, 
gives  the  policy  holder  an  option  to  arbi- 
trate or  sue;  and  if  he  elects  to  sue  with- 
out offering  to  arbitrate,  the  objection  that 
he  does  not  show  a  waiver  by  the  insurer 
of  the  condition  for  arbitration  has  no 
force.  Winn  v.  Farmers'  Mut.  F.  Ins.  Co. 
83  Mo.  App.  123. 

A  landlord  in  a  lease  for  years  allowing 
the  tenant  the  privily  of  renewing  at  his 
<i^ion  for  «ther  of  two  stated  additional 
terms  at  a  rental  for  the  extended  term  to 
be  fixed  by  an  arbitration  cannot,  after  the 
first  term  has  expired  and  the  tenant  has 
held  over,  maintain  an  action  to  recover 
rent  at  the  old  rate  without  offering  to  ar- 
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bitrate,  or  showing  any  excuse  for  not  doing 
ao.  Abbot  v.  Shepherd,  4  Phila.  90. 

An  agreement  between  riparian  landown- 
ers by_  which  the  upper  granted  to  the  lower 
proprietor  the  right  and  privilege  of  ereet- 
ing  a  dam  of  such  height  as  he  chose  acroB* 
the  stream,  and  the  latter  in  turn  cove- 
nanted to  pay  the  former  such  damages  as 
arbitrators  chosen  in  the  usual  manner 
should  award  him,  as  a  consequence  of  the 
construction  of  the  dam,  which  is  construed 
as  by  necessary  implication  to  constitute 
such  an  award  a  condition  precedent  to  an 
action  to  recover  such  damages.  Is  irrevoea- 
ble,  and  a  failure  to  resort  to  the  arbitra- 
tion provided  for,  or  to  procure  an  award 
from  the  arbitrators,  without  adequate  ex- 
cuse, precludes  the  upper  proprietor  from 
maintaining  an  action  in  the  courts  to  re- 
cover such  damages  as  he  sustained  by  the 
construction  of  the  dam.  Jones  v.  Enoree 
Power  Co.  92  S.  C.  263,  75  S.  E.  452. 

Although  a  failure  to  resort  to  an  ar- 
biter agreed  upon  in  a  construction  con- 
tract, to  pass  upon  the  quality  or  sufB- 
ciency  of  performance  of  work  done  under 
it,  may  be  excused,  neither  party  is  at  lib- 
erty arbitrarily  to  ignore  or  annul  the  stip- 
ulation for  arbitrament,  and  resort  in  the 
first  instance  to  the  courts  of  law.  Denver 
&  N.  0.  Constr.  Co.  v.  Stout,  8  Colo.  61,  5- 
Pac.  627. 

The  performance  of  a  contract  for  an  ar- 
bitration agreed  to  be  a  condition  precedent 
to  an  action  may,  like  other  contracts,  be 
excused  for  adequate  reasons,  or  prevented 
by  the  conduct  of  one  of  the  parties,  and 
in  either  event  the  failure  to  perform  will 
be  no  bar  to  an  action  by  the  partv  excused 
or  prevented  from  performing.  Niagara  P. 
Ins.  Co.  v.  Bishop,  154  lU.  9,  46  Am.  St. 
Rep.  105,  3»  N.  E.  1102. 

e.  OmtaaUtn  to  make  written  requent 
Vfhen  requeal  In  tortUno  ie  presort  bed. 

If  a  contract  contains  a  provision  like 
that,  for  example,  oeeaslonally  found  in  pol- 
icies of  insurance,  for  an  arbitration  to  de- 
termine a  matter  in  difference  that  may 
arise  between  the  contracting  parties,  such 
as,  for  instance,  a  difference  between  in- 
surer and  insured  respecting  the  amount  of 
a  loss  or  damage  sustained  by  the  latter, 
and  such  provision  expressly  makes  the  ar- 
bitration contingent  upwi  a  request  in  writ- 
ing, made  by  one  or  the  other  party  to  the 
contract,  then,  according  to  a  number  of 
decisions,  the  arbitration  clause  remain* 
dormant  and  inoperative  until  one  or  the 
other  of  the  parties  makes  a  request  in  writ- 
ing for  the  arbitration  contemplated;  and 
if  neither  does  so,  either  is  at  liberty  to 
treat  the  provision  as  waived,  and  purane 
the  ordinary  remedies  open  to  faim  In  a 
court  of  justice,  as  if  the  provision  had  bees 
formally  abrogated.  German-American  In*. 
Co.  V.  Steiger.  109  IIL  £54;  Oarretson 
Merchants'  ft  Bankers*  F.  Ins.  Co.  114  Iowa, 
17,  86  N.  W.  32;  Walker  v.  German  Ina. 
Co.  61  Kan.  726,  33  Pac.  597  i  Sunuj  t. 
Fireman's  Fund  Ina.  Co.  68  Hioh.  63i3,  • 
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Am.  St.  Rep.  338,  30  N.  W.  350;  Probst  v. 
American  Cent.  Ins.  Co.  64  Mo.  ^p.  408; 
Randall  v.  American  F.  Ina.  Co.  10  Mont. 
340,  24  Am.  St.  Rep.  fiO.  25  Pac.  9S3;  Ger- 
man Ins.  Co.  T.  Everett,  18  Tex.  Civ.  ^p. 
614.  46  S.  W.  95. 

This  is  especially  beld  to  be  so  when  the 
arbitration  and  an  award  are  not  made  by 
the  contract  conditions  precedent  to  main- 
taining an  action  or  suit  upon  such  con- 
tract. Gere  v.  Council  Bluffs  Ina.  Co.  67 
Iowa,  272,  23  N.  W.  137,  25  N.  W.  159. 

In  the  absence  of  any  provision  creating 
a  condition  precedent  to  snit,  such  an  arbi- 
tration clause  is  a  mere  declaration  respect- 
ing what  shall  be  deemed  conclusive  evi- 
dence of  one  of  the  facts.  It  only  provides 
a  mode  of  determining  concluaively  one  of 
the  facts.  Ibid. 

Many  courts  do  not  appear  to  consider  a 
provision  in  the  contract  making*  an  arbi- 
tration and  award  a  condition  precedent  to 
maintaining  snit  npon  it  as  qualifying  in 
any  respect  the  requirement  of  a  request  in 
writing  as  an  essential  prerequisite  to 
vitalizing  an  arbitration  clause  contingent 
upon  written  request,  but  hold  the  clause 
dormant  and  inoperative  until  such  request 
is  made,  notwithstanding  a  condition  pre- 
cedent clause  is  coupled  with  it.  Wallace  v. 
Gennan-American  Ina.  Co.  4  McCrary,  123, 
41  Fed.  74lii  Oerman-American  Ins.  Co.  v. 
Etherton,  25  Neb.  506,  41  N.  W.  406;  Union 
Ins.  Co.  V.  Barwick,  38  Neb.  223,  54  N.  W. 
519;  Gibbs  v.  Continental  Ins.  Co.  13  Hun, 
611;  Mark  v.  National  F.  Ins.  Co.  24  Hun, 
565;  Wright  v.  Susquehanna  Mut.  F.  Ina. 
Co.  110  Pa.  29,  20  Atl.  716. 

One  for  whose  benefit  a  clause  in  a  con- 
tract is  insertedi  who  would  have  the  ad- 
vantage of  it,  must  bring  himself  within 
its  terms.  Omtinental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  106  Am.  St.  Rep.  218, 
76  8.  W.  22. 

When  a  clause  in  a  fire  insurance  policy 
requires  an  appraisement  of  the  amount  of 
a  loss  to  be  made  before  suit  shall  be  main- 
tained, if  demanded,  the  insured  need  not 
negative  the  condition  or  prove  a  compli- 
ance with  it  on  his  part;  it  is  a  matter  of 
defense  to  his  action  tio  recover  a  loss. 
Liverpool  ft  L.  &  G.  Ins.  Co.  v.  Hall,  1 
Kan.  App.  18,  41  Pac.  65. 

T^e  introduction  in  a  stipulation  for  an 
appraisal  of  the  amount  of  a  loss  in  a  fire 
insurance  policy  as  a  prerequisite  to  an 
aeticm  on  the  policy  to  recover  for  a  loss, 
of  the  words,  "at  the  written  request  of 
either  party/'  materially  changes  its  legal 
^eet.  Air,  if  without  snch  words  the  ctnn- 
pllanee  with  the  stipnlation  'would  be  a 
condition  precedent  to  the  right  of  action, 
their  presence  so  modifies  the  clause  that 
neither  party  is  compelled  to  comply  with 
it  until  and  unless  one  of  them  makes 
the  written  request  mentioned.  Davis  v., 
Anchor  Mut.  F.  Ins.  Co.  96  Iowa,  70,  64  N. 
W.  687. 

Hie  mere  omiarion  of  an  underwriter  to 
request  an  arbitration  of  differences  with 
the  insured  concerning  the  amount  of  a  loss 
under  a  provision  in  a  flra  insurance  policy 
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requiring  a  submission  upon  the  written 
request  of  either  party,  and  making  an 
award  a  condition  precedent  to  an  action 
the  assured  to  recover  a  loss,  does  not 
give  the  right  to  an  immediate  action  upon 
compliance  with  the  other  provisions  and 
conditions  of  the  policy,  so  as  to  start 
running  the  statute  of  limitations.  Hutch- 
inson V.  Liverpool  &  L.  &  G.  Ins.  Co.  153 
Mass.  143,  10  L.R.A.  658,  26  N.  E.  430. 

It  is  too  late  to  avail  an  insurer  aught  by 
way  of  defense  to  an  action  on  a  fire  insur- 
ance policy  to  recover  for  a  loss  insured 
against  to  demand  an  arbitration  or  ap- 
praisement of  the  amount  of  a  l<»s  after 
the  lapse  of  a  ;ear,  and  the  commencement 
of  the  suit,  and  when  a  prior  attempt  at 
arbitration  had  failed.  Davis  v.  Imperial 
Ins.  Co.  16  Wash,  241,  47  Pac.  439. 

A  provision  in  a  fire  insurance  policy 
requiring  dtfi'erences  concerning  the  amount 
of  a  loss  between  the  insurer  and  insured 
to  be  submitted  to  arbitration  at  eitheHs 
written  request,  and  forbidding  an  action 
to  recover  a  loss  to  be  brought  until  after, 
an  award,  may  be  waived  orally.  Hutch- 
inson v.  Liverpool  &  L.  &  G.  Ins.  Co.  supra. 

A  joint  demand  by  all  the  insurers  in 
several  insurance  policies,  upon  the  policy 
holder,  to  refer  the  question  of  the  amount 
of  a  fire  loss,  as  provided  in  such  policies 
in  varying  and  not  always  according 
language,  to  arbitration  and  appraisement, 
is  insufficient  to  put  him  in  default,  so  as 
to  bar  his  action  on  one  of  such  policies 
against  a  single  insurer  for  noncompliance 
with  a  condition  precedent  to  suit.  Pala- 
tine Ins.  Co.  V.  Morton-Scott-Robertson  Co. 
106  Tenn.  658,  61  S.  W.  787. 

The  policy  in  Randall  t.  American  F.  Ins. 
Co.  10  Mont.  340,  24  Am.  St.  Rep.  60,  26 . 
Pac.  953,  omtained  a  clause  providing  for 
an  appraisement  of  loss  or  damage  "upon 
the  written  request  of  either  party, '  but  did 
not,  so  far  as  the  report  discloses,  make 
such  an  appraisement  a  condition  precedent 
to  the  policy  holder's  action.  The  insured 
asserted  and  the  insurer  denied  that  ap- 
praisers had  been  chosen  and  had  made  an 
award,  but  the  opinion  disposes  of  the  case 
on  the  theory  that  the  appraisement  had 
never  been  requested  by  the  underwriter, 
and  had  failed  without  fault  of  the  policy 
holder.  An  outline  of  the  reasoning  of 
Judge  Harwood,  who  delivered  the  opinion 
of  the  court,  will  be  appreciated.  After 
an  extended  citation  and  review  of  the  de- 
cisions, the  learned  judge  proceeded  to  say : 
Without  further  reviewing  authorities,  we 
ccmclude  from  the  number  examined  bearing 
upon  this  important  subject  that  the  tend- 
ency now  is  to  construe  the  provision 
found  in  contracts  like  the  one  before  us, 
providing  for  arbitration  as  to  differences 
respecting  the  amount  of  loss  or  damage,  to 
mean  in  contemplation  of  the  parties  that 
the  party  desiring  arbitration  shall  request 
the  same.  In  view  of  the  numerous  terms 
and  conditions  of  the  contract  and  the  posi- 
tion occupied  by  the  parties,  we  believe  this 
is  the  manifest  intention.  Under  the  terms 
of  the  policy^  when  a  loss  occurs,  the  time 
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for  payment  is  fixed.  Notice  and  verified 
proofs  of  loss  are  required  to  be  presented 
by  the  assured,  with  other  conditions  as  to 
proofs  and  examinationB  if  the  insurer  re- 
quests them.  The  proofs  of  loss  certifiy 
under  oath  the  amount  of  loss  as  claimed  hj 
the  asaured.  The  insurer  may  accept  this 
estimate,  or  proceed  to  negotiate  for  an  ad- 
justment or  "mutual  agreement"  with  the 
assured  as  to  the  amount  he  will  take  in 
satisfaction  of  the  contract,  or  may  give 
notice  ...  of  intention  to  restore  the 
property.  All  these  alternatives  for  the 
usurer  are  provided  in  the  policy,  and 
.  .  the  assured  must  await  the  movements 
of  the  insurer  upon  some  of  these  lines  of 
action.  The  asaured  cannot  know  which  will 
be  adopted  until  notified  by  the  insurer. 
The  insurer  may  also,  if  a  difference  of 
opinion  as  to  the  fair  amount  of  the  loss 
is  entertained,  notify  the  assured  thereof 
and  request  arbitration.  The  insurer  has 
the  anumnt  of  loss  claimed  by  the  assured 
stated  under  oath,  and  the  suggestion  of 
"differences"  in  that  respect  must  come 
from  the  insurer,  and  such  differences  ought 
to  be  certain,  and  would  probably  involve 
the  admission  of  liability  to  pay  a  stated 
amount,  so  that  an  issue  would  he  stated 
to  submit  to  arbitration.  The  insurer  under 
such  a  eontraet  is  fba  only  party  who  can 
^ectually  demand  and  bring  aloout  arbi- 
tration, or  gain  a  defense  b^  reason  of  the 
other  party's  default  in  failing  to  comply 
therewith.  But  if  the  assured  fails  to  re- 
quest arbitration,  this  deprives  the  insurer 
of  no  right  whatever.  If  the  insurer  is 
deprived  of  the  right  of  arbitration,  it  is 
by  his  own  laches.  Nor  by  demanding 
arbitration  can  the  assured  bring  that 
remedy  Into  action,  tor  the  insurer  may 
simply  ignore  such  demand  and  lose  no 
defense  thereby  when  the  cause  of  ac- 
tion is  taken  into  court.  Therefore, 
under  the  peculiar  conditions  of  the 
contract,  it  depends  on  the  will  of  the 
insurer  alone  as  to  whether  he  will 
have  arbitration  or  not.  If  he  de- 
mands it  in  season  .  .  ,  and  the  con- 
ditions exist  .  .  .  the  assured  must 
accede  .  .  .  for  the  courts  will  afford 
him  no  remedy  until  he  submits  to  arbi- 
tration. But,  ou  the  other  hand,  if  the 
insurer  is  unwilling  to  arbitrate,  he  m.iy 
ignore  the  request  of  the  assured,  and,  under 
such  conditions  to  require  the  assured  to 
make  the  request  and  plead  and  prove  the 
fact  is  to  require  a  vain  and  useless  act, 
and  the  ceremony  of  provine  it,  which  is 
always  against  the  policy  of  tne  law. 

An  appeal  from  the  decision  of  the  On- 
tario Queen's  bench  in  Ulrich  v.  National 
Ins.  Co.  42  U.  C.  Q.  B.  141,  was  dismissed 
in  4  Ont.  App.  Bep.  84,  on  the  ground  that 
the  defendant  company  was  not  entitled  to 
any  benefit  fr<Hn  an  arbitration  clause  in 
the  policy  in  suit,  because,  whether  such 
clause  was  viJid  or  invalid,  there  had  been 
no  breach  of  the  agreement  to  submit  the 
questions  touching  the  loss  or  damage  "at  i 
the  written  request  of  either  party,"  forj 
the  company  had  never  requested  In  writing 
an  arbitration. 
47  L.R.A.{N,S,) 


The  same  view  was  taken  by  the  court  in 
Mclniyre  t.  National  Ins.  Co.  ff  Ont.  App. 
Rep.  580,  and  in  the  latter  ease  it  was  that 
although  there  bad  been  a  request  in 
writing  by  the  company  for  an  arbitration, 
it  was  made  too  late  to  be  of  any  use,  and 
after  the  insured's  right  of  action  on  the 
policy  had  become  perfect. 

d.  Sffeot  of  phtrue,  **when  apprataal 
has  been  required." 

The  courts  have  bad  occasion  in  actions 
to  recover  insurance  brought  on  policies 
containing  a  clause  providing  for  an  arhi-' 
tration  or  appraisal  to  determine  the 
amount  of  a  loss  when  the  parties  differed 
concerning  its  extent,  and  making  the  deci- 
sion of  the  arbitrators  or  appraisers  a  con- 
dition precedent  to  any  action  or  suit  by 
the  policy  holder  to  recover  an  the  policy 
for  a  loss  insured  against  when  an  appraise- 
ment had  been  required,  to  consider  the 
force  and  effect  of  the  phras^  "when  an 
appraisement  has  been  required,"  where  the 
action  had  been  commenced  without  any 
previous  reference  to  fix  the  amount  of  the 
loss,  and  the  insurer  had  nether  demanded 
nor  requested  an  appraisement,  and  the 
policy  did  not,  in  express  terms,  require 
the  insurer  to  request  one  in  writing  or 
otherwise. 

The  question  which  troubled  the  court  in 
such  a  case  was  whether  the  phrase  quoted 
had  such  a  qualifying  effect  upon  the  con- 
dition precedent  as  to  leave  it  inoperative 
in  case  the  insurer  failed  or  neglected  to 
ask  for  an  appraisoaent. 

There  are  cases  on  both  sides  of  this 
question. 

It  baa  been  held  in  New  York  to  be  the 
duty  of  one  whose  property  has  been  insured 
by  the  standard  fire  insurance  policy  of 
that  state,  when  a  loss  insured  against  has 
occurred,  to  initiate  an  appraisal  of  it^ 
amount  only  when  one  has  been  required 
by  the  insurer.  Chainless  Cycle  Mfg.  Co. 
r.  Security  Ins.  Co.  169  N.  Y.  304,  62  N. 
E.  392. 

In  another  New  York  case  it  has  been 
held  that  a  clause  in  a  fire  insurance  policy 
requiring  appraisers  to  be  selected  to 
ascertain  the  amount  of  a  loss  concerning 
which  the  parties  differ,  and  making  the 
loss  not  payable  for  sixty  days  after  an 
award  "when  appraisal  has  been  required." 
does  not  operate  as  a  conditio  pncedent 
to  a  policy  holder's  action  unless  the  in- 
surer has  differed  with  him  over  the  amount 
of  loss,  and  required  him  to  have  it  ap- 
praised. Lawrence  v.  Niagara  F.  Ins.  Co. 
2  App.  Div.  267,  37  N.  Y.  Supp.  811. 

It  was  contended  in  that  case  that  the 
words  "when  on  appraisal  has  been  re- 
quired," meant,  when  it  bad  been  required 
by  the  terms  of  the  polity;  but  this  con- 
tention, which  was  yielded  to  by  the  Ohio 
supreme  court  In  tiie  case  of  Qraham  v. 
German  American  Ins.  Co.  75  Ohio  St.  374, 
15  L.B.A.(N.S.)  1065,  79  N.  E.  930,  »  Ann. 
Cas.  79,  was  seouted  by  the  New  York 
tribunaL  The  constructfoa .  pla.Qe<S  ,bv  the 
Digitized  by 


1911. 


WILLIAMS  V,  BRANKING  MFG.  00. 


417 


defend&nt  upon  the  words,  "when  appraisal 
has  been  required,"  said  the  latter  court, 
is  strained  and  unnatural.  It  is  contended 
that  it  means  "when  appraisal  has  been  re- 
({oired  by  tbe  terms  of  the  policy."  But 
why  say  this  if  appraisal  always  is  re- 
quired by  the  terms  of  the  policy?  The 
true  construction  is  the  obvious  one;  name- 
ly, that  it  means  "required  by  either  party." 
That  is  the  ordinary  sense  of  the  words 
and  expresses  the  plain  intention  of  the 
parties.  They  clearly  so  understand  it, 
for  we  find  tbe  agent  threatniing  that  un- 
less the  plaintiff  should  accept  ^,700  as  a 
ctimpromise,  he  would  exhaust  every  con- 
dition of  the  policy  and  insist  upon  having 
an  i^raisal.  It  is  conceded,  however,  that 
this  uireat  was  not  carried  out,  and  that 
the  defendant  never  demanded  an  apprais- 
al. The  defendant's  conduct  throughout  in- 
dicated that  no  appraisal  was  desired. 

A  decision  in  Michigan  lends  some  snp- 
port  to  the  views  ente^ined  by  the  oonrts 
in  New  York. 

When  an  appraisal  of  loss  claimed  under 
a  fire  insurance  policy  is,  by  its  terms, 
only  to  take  place  when  required,  and  loss- 
es are  made  payable  sixty  days  after  the 
receipt  of  due  proems,  the  insured  is  en- 
titled to  maintain  his  action  without  such 
an  appraisal  and  award  i£  the  insurer  does 
not  require  an  appraisal  until  after  many 
m<»ths  have  elapsed  since  proofs  of  loss 
were  furnished.  National  Home  Bldg.  &  L. 
Aaso.  T.  Ihrelling  House  Ins.  Co.  106  Mich. 
336,  04  N.  W.  21. 

liie  courts  of  Missouri  and  Ohio  hold  con- 
trary doctrines  to  those  of  New  York  upon 
the  question. 

The  phrase  '%hen  appraisal  has  been  re- 
onired*'  in  a  flre  insurance  policy  providing 
for  a  determination  of  the  amount  of  a 
loss  1^  arbitrators  in  case  of  a  disagree- 
ment,  and  that  the  loss  shall  not  become 
payable  for  sixty  days  after  an  award  "when 
appraisal  has  been  required,"  is  not  equiv- 
alent to  a  stipulation  making  necessar^,  to 
vitalize  the  arbitration  clause,  a  written 
request  for  an  appraisal.  Murphy  v.  North- 
ern  British  ft  M.  Co.  61  Mo.  App.  328; 
MeKeea  v.  Southern  Ins.  Co.  69  Ma  App. 


It  was  held  in  Grand  Rapids  F.  Ins.  Co. 
T.  Finn.  60  Ohio  St.  513,  60  L.R.A.  666, 
71  Am.  8t.  Kep.  736,  64  N.  E.  546,  that 
stipulations  in  a  fire  insurance  policy  mak- 
ing a  loss  not  payable  until  there  elapsed 
a  stated  time  after  the  receipt  of  proofs, 
including  an  award  b^  appraisers  "when 

Sipraisal  has  been  required,  and  providing 
at  BO  suit  or  action  on  the  policy  should 
be  sustainable  by  the  insured  until  after 
a  full  compliance  by  him  with  all  the  re- 
qnirementa  of  the  policy,  while  they  con- 
ferred upon  each  party  a  right  to  demand 
an  appraisal,  did  not  hind  either  uncondi- 
tionally to  a  submission  of  the  amount  of 
a  loss  to  the  judgment  of  appraisers,  but 
left  H  optional  with  insurer  and  insured 
alike  to  require,  demand  on  the  other 
party,  such  a  submission,  so  that  if  neither 
one  should  exercise  the  option  1^  requesting 
47  L.ItA.(N.S.)  27 


an  appraisement,  the  right  of  the  other  to 
pursue  his  ordinary  legal  remedies  would 
be  unaffected. 

But  when  the  court  next  had  occasion  to 
take  up  the  same  question,  it  held  that 
such  stipulations  imposed  a  duty  on  tb« 
policy  holder  where  his  loss  was  not  total 
(total  losses  falling  under  a  valid  policy 
statute  [Rev.  Stat,  g  3643]),  in  case  of  a 
disagreement  respecting  the  amount  of  bis 
loss,  to  procure  an  award,  or  show  a  legal 
excuse  for  not  doin^  so,  as  a  condition 
precedent  to  an  action  on  the  policy  to 
recover  a  loss,  and  thereupon  expressly 
overruled  tbe  former  decision.  Graham  v. 
German  American  Ins.  Co.  supra. 

In  that  case  the  ruling  was  that  the 
phrase  in  the  policy  "when  an  appraisal  has 
been  required,  making  an  award  fixing  the 
amount  of  a  loss  a  condition  precedent  to 
any  suit  upon  the  contract  to  recover  it, 
meant  when  it  has  been  *reqnired  by  the 
terms  of  tbe  policy  in  the  eireamstances, 
and  not  when  it  had  been  explicitly  re- 
quested or  demanded  by  the  insurer.  Ibid. 

Before  this  later  decision  was  rendered, 
the  circuit  court  held  in  German  Ins.  Co. 
V.  Kistner,  26  Ohio  C.  C.  669,  that  under  a 
policy  containing  such  provisions  no  ob- 
ligation rested  on  the  assured  to  cause  an 
appraisement  of  his  loss  to  be  made,  or  to 
procure  an  award  before  he  brought  his 
action,  unless  the  insurer  demanded  it, 
and  the  omission  of  the  latter  to  demand 
it  was  a  waiver  of  the  condition  precedent. 

The  appeal  from  this  decision  was  ar- 
gued and  decided  at  the  same  time  with 
Graham  v.  German-American  Ins.  Co.  supra, 
and,  of  course,  resulted  in  a  reversal, 

The  doctrine  of  the  Graham  Case  was 
reaffirmed  in  Fire  Asso.  of  Philadelphia  v. 
Appel,  76  Ohio  St.  1,  80  N.  E.  952. 

When  a  fire  insurance  policy  provides 
that  the  sum  the  underwriter  becomes  liable 
to  pay  shall  not  be  payable  until  a  stated 
time  has  elapsed  after  an  award  by  arbi- 
trators of  the  amount  of  loss  or  damage 
where  an  appraisal  has  been  required,  or, 
that  no  suit  shall  be  brought  upon  the 
policy  until  all  its  requirements  shall  have 
been  complied  with,  an  arbitration  and 
award,  if  such  have  bem  required,  are  con- 
ditions precedent  to  an  action  upon  the  pol- 
icy to  recover  insurance.  Southern  Home 
Ins.  Co.  V.  Faulkner,  67  Fla.  104,  131  Am. 
St.  Bep.  1098,  49  So.  542. 


0.  Effect  of  mere  «<Ieno9. 


Unleu  it  is  in  terms  or  by  Hir  implica- 
tion from  the  nature  or  language  of  a  con- 
tract made  a  duty  of  the  defendant  to  pro- 
cure an  award,  the  responsibility  of  obtain- 
ing it  or  of  excusing  its  absence  rests  whol- 
ly on  the  plaintiff.  Smith  v.  Boston,  C.  ft 
M.  R.  Co.  36  N.  H.  468. 

When,  therefore,  a  poIi(7  of  insurance 
provides  absolutely  for  an  arbitration  or 
an  appraisal  to  fix  and  determine  the 
amount  of  any  loss  claimed  by  the  policy 
holder  and  not  agreed  to  by  the  insurer  as 
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a  ccaiditim  precedent  to  maiDtaining  any 
action  or  sait  on  the  policy  to  recover  in- 
Burance,  and  does  not  either  expremly  or 
by  fair  implication  make  such  arbitration 
or  appraisal  to  depend  upon  a  request, 
written  or  oral,  for  it  by  the  insurer,  the 
mere  Bilence  and  inaction  of  the  insurer 
after  receiving  proofs  of  lose  and  question- 
ing the  extent  of  the  dami^,  without  more, 
iloes  not  amount  to  a  refusal,  neglect,  or 
failure  to  arbitrate,  nor  absolTe  the  policy 
bolder  from  the  duty  of  procuring  an 
Hward  before  suing.  Chippewa  Lumber  Co. 
V.  Fheniz  Ins.  Co.  80  Mich.  316.  44  N.  W. 
1055;  Murphy  v.  Northern  British  ft  M. 
Co.  61  Mo.  App.  323;  McNeet  v.  Southern 
ins.  Co.  61  Mo.  App.  335. 

The  underwriter,  according  to  the  court 
in  Chippewa  Lumber  Co.  v.  Phenix  Ins.  Co. 
BUpra,  IS  in  the  position  of  a  debtor;  the 
policy  holder,  of  a  creditor.  A  debtor 
waiTcs  no  right 'l^  his'  silence  when  he  is 
not  called  upon  to  act.  The  defendant  by 
letter  promptly  informed  the  plaintiff  that 
it  disputed  the  amount  oi  the  loBS  and  de- 
manded that  it  be  estimated  under  the  con 
tract.  Even  if  this  letter  was  no  demand 
for  arbitration,  it  certainly  constituted  no 
waiver.  ...  In  order  to  establish  a 
waiver,  the  plaintiff  should  have  moved  on 
the  receipt  of  this  letter,  and  fastened  up- 
on the  defendant  some  acta  or  conduct  from 
which  a  waiver  might  naturally  be  inferred. 
It  iB  silence  against  silence,  and  neither 
party  is  placed  thereby  in  any  other  or 
different  position  from  that  in  which  he 
stood  at  the  beginning. 

The  court  distinguished  its  previous  de- 
cision in  Kuraey  v.  Fireman's  Fund  Ins. 
Co.  63  Hieh.  633,  6  Am.  St  Rep.  338,  30 
N.  W.  360,  upon  the  ground  that  arbitra- 
tion in  that  case  depended  upon  a  written 
request  by  either  insurer  or  insured;  and 
the  omission  for  five  months  of  negotiation 
of  either  to  aak  for  it  was  a  waiver,  where- 
as in  the  present  case,  the  agreement  to 
arbitrate  did  not  require  any  request  to 
make  it  operative,  and  was  never  waived. 

The  court  in  McNees  v.  Southern  Ins.  Co. 
89  Uo.  App.  232,  after  giving  its  adhesion 
to  the  doctrine  that  a  provision  in  a  fire 
insurance  policy  requiring  the  amount  of 
any  loss  or  damage,  if  not  agreed  upon,  to 
be  determined  by  the  award  of  arbitrators 
Iiefore  the  policy  holder  should  be  entitled 
to  maintain  an  action  to  recover  for  such 
loss,  created  a  condition  precedent  to  an 
action  upon  the  policy,  and  was  not  ren- 
dered inoperative  by  the  mere  omission  of 
the  underwriter  to  request  an  arbitration, 
except  and  unless  the  provisions  respecting 
arbitration  expressly  required  a  demand  or 
request  by  one  <rf  the  parties  to  vivify  them, 
rttcd  as  the  sinf^le  case  holding  a  contrary 
doctrine  which  it  had  found, — ^Kahnweiler 
V.  Phenix  Ins.  Co.  14  C.  C.  A.  485,  32  U.  S. 
App.  230,  67  Fed.  483,— and  criticized  it 
h-r  saving:  "It  overlooks  decisions  of  the 
Supreme  Court  of  the  United  States.  The 
policy  in  that  ease  did  not  contain  the 
words  found  in  this,  'If  appraisal  has  been 
required,'  and  the  case,  uierefor^  stands 
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out  in  full  conflict  with  the  authorities  ob 
the  subject." 

In  Millaudon  t.  Atlantic  Im.  Co.  8  I*. 
S&7,  an  action  on  a  fire  insurance  polity 
to  recover  a  total  loss  of  a  stock  of  mer- 
chandise, the  defendant  contended  that  the 
policy  holder  was  bound,  before  instituting 
suit,  to  tender  an  arbitration  pursuant  to 
a  provision  of  the  policy  so  requiring,  but 
the  court  was  of  opinion  that  when  the 
claim  was  made  by  the  assured  for  his 
loss,  he  would  have  been  bound  to  arbitrate 
if  the  insurer  had  so  demanded  or  oSenA 
to  refer,  but  on  its  refusal  to  pay  without 
availing  itself  of  the  right  to  arbitrate, 
the  provision  might  well  be  deemed  to  have 
been  waived,  and  the  policy  holder  was  at 
liberty  to  commence  suit  without  a  pre- 
vioiiB  offer  to  arbitrate  on  his  part. 

It  was  contended  in  Sun  Mut.  Ins.  Co. 
v.  Crist,  19  K;'.  L.  Rep.  306,  39  S.  W.  837. 
that  the  provision  for  an  arbitrationj  con- 
tained in  the  policy  there  involved,  ma 
a  condition  precedent  ftud  that  performance 
of  it  was  required  to  be  alleged  in  the  pe- 
tition; but  the  court  held  otherwise,  say- 
ing: After  proof  of  loss  was  made,  it  was 
the  dut^  of  the  company  to  propose  the 
arbitration  if  a  difference  existed  as  to  the 
value  of  the  property,  and  no  averment  or 
evidence  of  such,  proposal  appears  in  the 
recwd. 

It  was  said  by  the  court  in  Liverpool  &. 
L.  &  G.  Ins.  Co.  T.  Creighton,  61  Ga.  95, 
that  the  report  of  the  case  of  Millaudon 
V.  Atlantic  Ins.  Co.  supra,  does  not  show 
what  were  the  terms  of  the  stipulation,  or 
whether  or  not  th^  amounted  to  a  con- 
dition precedent.  The  statement  is  quite 
true;  and  it  applies  as  well  to  the  case 
of  Sun  Mut.  Ins.  Co.  v.  Crist,  suimu 

If,  however,  provisions  in  a  policy  d 
Are  insurance,  either  in  express  language 
or  by  necessary  implication,  set  a  time  lim- 
it within  which  an  arbitration  of  the 
amount  of  loss  must  take  place,  and  make 
such  an  arbitration  the  alternative,  at  the 
insurer's  option,  of  other  action  by  the  in- 
surer, then  a  duty  rests  upon  the  insurer 
to  advise  the  policy  holder  of  its  election, 
and  it  is  bound  at  least  to  demand  an  ar- 
bitration within  such  time  limit,  and  il 
it  fails  or  n^ects  to  do  so,  the  assured  if 
at  liberty  to  bring  his  action  to  recover 
insurance  without  arbitrating.  Zlmeriski 
V.  Ohio  Farmers'  Ins.  Oo.  81  Mich.  600, 
52  N.  W.  65. 

If  a  stipulation  in  a  building  contract 
that  in  case  either  owner  or  contractor 
shall  be  dissatisfied  with  the  arehitect's  es- 
timate of  the  value  of  extra  or  omitted 
work  and  materials  to  be  added  to  or  de- 
ducted from  the  contract  price,  the  dispute 
shall  be  submitted  to  arbitrators  wnose 
award  shall  be  final  and  binding,  can  be 
regarded  as  a  condition  precedent  to  a 
recovery  in  an  action  on  the  contract  by 
the  contractor,  it  will  only  be  so  cnnaiderrd 
upon  proof  of  the  owner's  dissatisfaction 
with  nis  arehitect's  estimates,  and  his  de- 
mand for  an  arbitration  as  provided.  If 
such  proof  be  not  made,  the  court  is  not 
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ousted  of  jurisdiction.  Conrad  v.  Hum-  ( 
phrey,  27  Ky.  L.  Rep.  4,  84  S.  W.  313. 

On  the  other  hand,  it  has  been  held  in 
a  ('alifornia  case,  that  no  recovery  can  be 
had  for  extra  work  and  materials  done  and 
furnished  under  a  building  contract  pro- 
viding that  claima  for  such  work  and  ma- 
terials shall  be  submitted  to  and  deter- 
mined by  arbitrmtioa>  where  no  request  or 
offer  has  been  made  by  the  claimant  to 
arbitrate.  Scammon  t.  Denio,  72  CaL  S98, 
14  Pae.  98. 

XXI,  Neeeaalty  far  new  arhUraUon.  aft- 
er one  foXta. 

The  question  how  far  a  party  to  an  ar- 
bitration agreement  making  an  award  a 
condition  precedent  to  an  action  is  bound 
to  go  in  his  efforts  to  procure  the  award 
before  be  is  at  liberty  to  abandon  them, 
and  resent  to  the  courts,  has  given  the 
judges  considerable  diflScuUy  to  answer. 
He  is  bound,  of  course,  to  make  an  eamest 
and  honest  attempt  to  procure  an  award, 
and  to  continue  trying  until  convinced 
that  it  is  unobtainable.  But  at  what  point 
be  is  warranted  in  concluding  that  an 
award  cannot  be  had,  and  in  ceasing  to 
try  for  it  furtba,  and  resorting  to  the 
court*  without  it,  there  a]^pears  to  be  no 
eataUialwd  rule  for.  determining.  That  he 
cannot  be  kept  ont  of  court  forever  is  gen- 
erally conceded. 

One  can  but  marshal  the. cases  with  an 
approach  to  order,  to  speak  for  themselTes 
OR  thii  point. 

If  an  arbitrator  or  appraiser  nominated 
by  one  party  to  a  submission  declines  to 
act  in  harmoDj  with  his  colleague  in  choos- 
ing an  umpire  or  making  an  award,  the 
remedy  of  the  other  party  is  to  revoke  the 
submission,  and  bring  an  action  for  the 
original  cause.  Cooper  t.  Shuttlewortb,  25 
h.  J.  Ezch.  N.  S.  114. 

When  neither  party  to  an  arbitration 
agreement  is  in  faul^  aad  no  award  can 
be  had  frmn  the  arbitratars,  no  good  reason 
exists  why  the  parties  sbeuld  not  be  heard 
in  a  court  of  law.  Stone  t.  Dennis,  3  Port. 
(Ala.)  231. 

If  a  provision  for  an  arbitration  in  a 
contract  is  collateral  to  tiie  ctmtract,  and 
fails  of  accomplishment  without  fault  of 
the  parties,  they  are  relegated  to  their 
legal  rights  independent  of  such  provision. 
Western.  Assur  Co.  v.  Hall,  120  Ala.  S47, 
74  Am.  St.  Sep.  48,  24  So.  036. 

The  disagreement  of  arbitrators  chosen 
under  the  ^rms  of  a  fire  insurance  policy 
to  determiue  the  amount  of  a  loss  over 
which  the  parties  differ,  and  the  failure 
of  subsequent  efforts  to  agree  upon  another 
set  of  arbitrators,  where  neither  insured  nor 
insurer  acts  in  had  faith,  relegates  the  par- 
ties to  their  l^al  rights,  and  entitles  the 
policy  holder  to  bring  and  maintain  suit 
to  recover  bis  insurance.  Pretzf elder  v. 
Merchants'  Ins.  Co.  116  N.  C.  41)1,  21  S. 
E.  302. 

U  an  appraisement  of  the  amount  of 
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a  loss  provided  for  in  an  insurance  con- 
tract as  a  condition  precedent  to  the  in- 
surer's liability  fails  without  any  fault  of 
the  insured,  the  failure  is  no  impediment 
to  his  right  to  recover  on  the  policy  if  he 
can  maintain  his  suit  on  other  grounds. 
Caledonian  Ins.  Co.  v.  Traub,  83  Md.  524, 
3d  AtL  13;  Connecticut  F.  Ins.  Oo.  v. 
Cohen,  97  Md.  294,  99  Am.  St.  Rep.  445. 
53  Atl.  67S;  Home  Ina.  Co.  v.  M.  Schitfa's 
Sons,  103  Md.  648,  64  Atl.  63;  Shawnee  F. 
Ins.  Co.  V.  Pontfield,  110  Md.  353,  132  Am. 
St.  Rep.  449,  72  Atl.  835. 

A  new  appraisement  of  a  fire  loss  is  not 
a  prerequisite  to  a  policy  holder's  action 
when  the  first  fails  without  bis  fault  and 
in  consequence  of  tiie  fault  of  the  insurer. 
Fire  -Asso.  of  Philadelphia  t.  Appel,  79 
Ohio  St.  1,  80  N.  B.  062. 

If  a  plaintiff  in  an  action  on  a  contract 
has  done  everything  in  bis  power  to  procure 
an  award  fixing  the  amount  to  be  paid  by 
its  terms,  the  act  of  one  of  the  arbitrators, 
in  reiusing  to  join  his  associates  in  an 
award,  does  not  operate  to  deprive  him  of 
his  contract  rights.  Phiimen  t.  Stieknevr 
3  Met.  384. 

It  is  declared  to  be  well-settled  law  in 
New  Hampshire  that  either  the  refusal  of 
an  arbitrator  to  perform  the  duties  neces- 
sary.  to  carry  out  the  agreement,  or  the 
withdrawal  from  the  compact  of  either  par- 
ty before  the  award  is  published,  renders 
the  submission  nugatory.  Franklin  v.  New 
Hunpehire  F.  Ins.  Go.  70  N.  H.  201,  47 
Atl.  91. 

Whan  an  arbitration  of  the  amount  of 
a  fire  loss  fails  because  of  the  unjustifiable 
refusal  of  the  arbitrator  chosen  by  the  in- 
surer to  join  his  colleague  in  selecting  an 
umpire,  and  the  polioy  holder  notifies  the 
underwriter  of  such  fact  and  requests  it 
to  select  a  new  arbitrator,  its  refusal  to 
comply  with  sueb  request  is  a  waiver  of 
the  arbitration  clause  in  the  policy,  and 
the  assured  is  at  liberty  to  bring  his  ac- 
tion without  waiting  for  an  award. 
O'Rourke  v.  German  Ins.  Co.  99  Minn.  293, 
109  N.  W.  401. 

The  refusal  of  the  person  designated  to 
act  as  arbitrator  in  a  matter  in  controversy 
between  a  contractor  and  a  municipality,, 
arising  out  of  a  contract  for  public  work,, 
containing  no  provision  dealii^  with  sneb 
a  eontii^eney,  rel^ates  the  parties  to  their 
ordinary  remedies  in  the  courts.  Weme- 
berg  T.  Pittsbuig,  210  Pa.  267,  69  Atl.  1000. 

When  an  award  is  void,  resort  may  be 
had  to  the  original  cause  of  action.  Morton 
V.  Cameron,  3  Robt.  189. 

An  invalid  award  of  arbitrators  to  whom 
was  referred,  purauant  to  the  provisions 
of  a  fire  insurance  policy,  the  question  of 
the  amount  of  a  loss,  has  no  effect  on  'the 
rights  of  either  party.  Soars  t.  Home  Ins. 
Co.  140  Mass.  343,  6  N.  E.  149. 

The  failure  of  an  arbitration  of  the 
amount  of  a  leas',  provided  for  in  an  in- 
surance contra  cf,  and  made  a  condition 
precedent  to  the  insurer's  liability  to  pay, 
if  caused  by  the  fault  of  the  policy  holder, 
is  a  bar  to  an  action  on  the  policy.  Shawnee 
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F.  Ins.  Co.  T.  Pontaeld,  110  Md.  353,  1S2 
Am.  St.  Kep.  449,  72  Atl.  836. 

When  an  arbitration  providecl  for  in  a 
policy  of  fire  insurance,  and  demanded  by 
the  policy  holder,  fails  through  the  bad 
faith,  obstructive  delays,  and  unfair  conduct 
of  the  underwriter,  the  insured  is  not  bound 
to  make  any  attempt  to  procure  a  new 
arbitration.  Powers  Dry  Goods  Co.  v.  Im- 
perial F.  Ins.  Co.  48  ^inn.  880,  61  N.  W. 
J  23. 

If  a  contract  provides  for  an  arbitra- 
tion to  determine  some  fact  or  sum  as  a 
condition  precedent  to  the  maintenance  of 
an  action  upon  it  by  one  party  against  the 
other,  and  a  first  attempt  to  arbitrate  fails 
without  fault  of  the  party  ultimately  liable 
on  the  contract,  tlie  condition  is  not  dis- 
charged, but  the  duty  to  proceed  with  an 
arbitration  continues,  and  a  second  attempt 
must  be  made  before  the  ri^t  to  sue  will 
he  unobstructed.  Hood  T.  Hartehom,  100 
Mass.  117,  1  Am.  Rep.  89. 

When  an  arbitration  to  determine  the 
amount  of  a  loss  made  a  condition  prece- 
dent to  the  right  to  sue  in  a  policy  of  fire 
insurance  fails  by  the  inabili^  of  the  ar- 
bitrators selected  by  the  parties  to  unite 
upon  the  elioice  of  a  third,  and  the  insurer 
has  been  guilty  of  no  breach  of  faith,  and 
has  done  nothing  to  frustrate  the  arbitra- 
tion, it  is  the  duty  of  the  policy  holder 
to  proceed  with  a  new  arbitration,  to  ob- 
tain an  award  as  a  basis  for  his  action. 
Wcstenhaver  Bros,  v,  German-American 
Ins.  Co.  113  Iowa,  726,  84  N.  W.  717. 

If  a  fire  insurance  policy  provides  for 
an  arbitration  to  determine  the  amount  of 
a  loss  under  the  policy  in  case  the  parties 
to  it  are  unable  to  agree  upon  the  figures, 
and  makes  the  written  award  of  a  majority 
of  the  arbitrators  conclusive  as  to  amount, 
and  a  condition  precedent  to  an  action  on 
the  policy  to  recover  a  loss,  the  fact  that 
an  arbitration  has  heea  had  and  an  award 
has  been  made  which  is  vitiated  and  invali- 
dated by  the  misconduct  of  the  arbitrators 
fails  either  to  satisfy  or  avoid  the  condi- 
tion precedent,  but  leaves  it  inenmbent  upon 
the  policy  holder  to  prove  that  he  has 
4one  all  in  his  power  to  procure  a  new 
submission  followed  by  an  honest  award, 
(Q  order  to  maintain  his  suit.  Fisher  v. 
Mercliants'  Ins.  Co.  85  Me.  486,  86  Am. 
St.  Rep.  428,  50  Atl.  282. 

Under  such  a  provisi<Hi,  if  an  award  is 
set  aside  for  misconduct  of  the  arbitrators, 
not  participated  in  or  caused  by  the  insurer, 
the  agreement  to  arbitrate  remains  in  force, 
and  a  new  submission,  unless  one  has  be- 
come impossible,  must  still  be  made,  and, 
unless  waived,  is  a  condition  precedent  to 
a  right  of  action  on  the  policy.  Ibid. 

If  a  fire  insurance  policy  provides  for 
'.an  arbitration  to  fix  the  amount  of  loss 
or  damage,  as  a  condition  precedent  to  a 
-suit  upon  it  against  the  underwriter,  a 
mere  attempt  by  the  insured  to  fulfil  the 
condition  by  nraninating  an  arbitrator 
■upon  his  part,  who  refuses  to  serve  for  any 
xeason  not  attributable  to  the  insurer,  does 
not  satisfy  the  condition,  but  the  obliga- 
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tion  persists  for  the  policy  holdor  to  pro- 
ceed to  a  new  appraisement  and  obtain  an 
award  before  he  can  maintain  an  action. 
Caledonian  Ins.  Co.  T.  Traub.  83  Md.  524, 
35  Atl.  13. 

When  a  policy  of  fire  insurance,  as  an 
integral  part  of  the  contract,  provides  for 
an  arbitration  to  determine  the  amount  of 
a  loss  or  damage  in  case  of  a  dispute,  and 
for  an  award  by  the  arbitrators  as  a  con- 
dition precedent  to  the  policy  holder's  r^bt 
of  action  upon  the  policy,  and  an  arbitra- 
tion has  been  had  and  an  award  made  which 
has  been  set  aside  and  annulled  for  miscon- 
duct of  the  arbitrators,  if  the  underwriter 
did  not  participate  in  such  misconduct,  and 
was  free  from  fault  in  the  premises,  it 
still  remains  the  duty  of  the  insured  to 
procure  a  new  arbiteation  and  award,  if 
possible,  before  he  will  be  mtitled  to  main- 
tain an  action  to  recover  his  loss,  unless 
the  underwriter  waives  a  further  arbitra- 
tion. Levine  v.  Lancashire  Ins.  Co.  66 
Minn.  138,  68  N.  W.  856. 

When  an  arbitration  to  determine  the 
amount  of  a  fire  loss  has  been  had  pur- 
suant to  a  requirement  in  a  fire  insurance 
policy  miUcing  an  award  by_  arbitrators  a 
condition  precedent  to  a  right  of  action 
upon  the  policy,  and  such  award  lias  been 
set  aside  for  misconduct  in  the  arbitra- 
tors, even  though  not  participated  in  by 
the  underwriter,  and  although  the  latter 
was  free  from  fault  in  the  premises,  yet. 
if  the  insurer  neither  asks  for  nor  suggests 
a  new  arbitration,  but,  on  the  contrary, 
insists  upon  the  validity  of  the  award  made, 
and  explicitly  refuses  to  settle  on  any 
other  tnsis,  it  impliedly  waives  a  further 
arbitratim,  wad  toe  policy  holder  is  left 
at  liberty  to  pursue  bis  legal  remedies  in 
the  courts.  Ibid. 

After  a  policy  Iiolder  has  been  defeated 
in  an  action  on  a  fire  insurance  policy  to 
recover  a  total  loss,  on  the  ground  of  a 
failure  to  comply  with  the  arbitration 
clause,  which  the  contract  made  a  condition 
precedent  to  suit,  he  ii  still  entitled  to 
demand  an  arbitration  aa  provided  by  thi> 
policy,  and  if  the  insurer  then  refuses  to 
join  *in  such  arbitration,  the  assured  is  at 
liberty  to  sue  again,  and  is  entitled  ti^ 
maintain  his  action.  Schrepfer  v.  Rock- 
ford  Ins.  Co.  77  Minn.  291,  79  N.  W.  1005. 
rehearing  denied  in  79  N.  W.  1026. 

After  a  policy  holder  has  revoked  his 
agreement  to  arbitrate  a  fire  loss,  where  the 
policy  creates  such  an  arbitration  a  eon- 
diti«i  prvcedent  to  an  action,  he  cannot 
put  himself  in  a  position  to  maintain  a 
suit  to  recover  a  loss  by  making  a  new 
offer  to  arbitrate  a  long  time  after  the 
state  of  the  insured  property  has  been  so 
changed  by  his  acts  that  the  facts  existing 
at  the  time  of  the  loss  are  no  longer  ascer- 
tainable. Morly  V.  Liverpool  &  L.  &  O. 
Ids.  Co.  85  Mich.  210,  48  N.  W.  502. 

Commenting  upon  the  fact  that  decisions 
are  to  be  found  which  hold  that  the  failure 
of  an  award  not  due  to  the  fault  of  either 
partv  to  a  fire  insurance  rontract  operated 
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an  action  upon  the  policy,  notwithstanding 
lie  had  done  all  in  bia  power  to  promote 
the  arbitration  and  procure  an  award,  the 
court  in  Bemhard  v,  Rochester  Qermau 
Ins.  Co.  79  Conn.  388.  66  Atl.  134,  8  Ann. 
Gaa.  2S8,  said:  This  unsatisfactory  po- 
aition  has,  however,  been  very  generally 
repudiated,  and  it  has  been  neld  either 
that  upon  the  failure  of  the  arbitrators  to 
return  an  award,  the  assured  need  go  no 
further  and  may  sue,  or  that  the  ri^t  to 
sue  arises  only  upon  his  failure  to  secure 
an  award  after  he  has  taken  all  reasonable 
and  proper  steps  to  accomplish  that  result, 
whether  through  an  onginal  submission 
or  another  or  others.  The  reason  under- 
lying .  .  .  is  .  .  .  that  a  claimant 
under  a  pdiey  ought  not  to  be  tied  up  for- 
ever without  his  fault  and  against  bis  will 
by  an  ineffectual  arbitration. 

XXII.  JhUy  to  act  in  good  faUh. 

Aa  a  ^^eneral  rule,  one  cannot  insist  upon 
a  condition  precedoit  when  be  baa  himseU 
defeated  a  strict  performance.  Batler  v. 
Tucker,  24  Wend.  447. 

To  hinder  an  award  in  any  essential  part 
ie  to  defeat  any  valid  award.  Quimby  v. 
Melvin,  28  N.  H.  250. 

It  ie  a  good  excuse  for  not  performing 
a  condition  precedent  that  the  other  party 
prevented  performance.  Fire  Asso.  of  Phil- 
adelphia V.  Appel,  7fi  Ohio  St.  1.  80  N.  E. 
952. 

One  who,  by  his  own  act  or  nraleet,  pre- 
vents the  performance  1^  the  other  party 
of  a  condition  precedent  in  a  contran  he- 
tween  them,  to  the  latter's  action  upon  it, 
excuses  such  performance,  and  the  latter 
mav  recover  as  if  he  had  performed.  Bal- 
timore A  0.  R.  Co.  V.  Folly,  14  Gratt.  447. 

An  arbitration  will  not  be  enforced  at 
the  instance  of  one  who  has  wilfully  vio- 
lated the  contract  providing  tor  it,  who  is 
a  wrongdoer,  and  wh<^  by  ua  wrong,  chan- 
ges the  ttaUu  quo  of  toe  parties  or  the 
matter  in  dispute.  Winsor  v.  German  Sav. 
A  L.  Soc  31  Wash.  366,  72  Pac.  66. 

If  one  who  is  sued  has,  by  his  own  act 
or  neglect,  prevented  his  adversary  from 
performing  a  condition  precedent,  he  cannot 
take  advantage  of  his  own  wrong,  and  tlie 
RTermoit  and  proof  of  bia  conduct  will 
have  the  same  effect  upon  the  right  of  ac< 
tion  as  an  award  or  decision  according  to 
the  terms  of  an  agreement  to  arbitrate. 
Smith  v..  Boston,  C.  &  M.  R.  Co.  36  N.  H. 
468. 

He  who  relies  upon  an  agreement  in  a 
contract  to  submit  disputes  arising  under 
it  to  arbitrators  mutually  chosen,  whose 
decision  abaU  be  final,  to  defeat  his  adver- 
■ar7^l  action  on  such  contract,  mast  show 
that  be  has  offered  to  join  in,  and  taken 
on  bis  part  all  necessary  Bteps  to  procure, 
an  arbitration,  and  that  it  is  bis  opponent's 
fault  that  one  has  not  taken  place.  Snod- 
grass  V.  Gavit,  28  Pa.  221. 

Both  parties  to  an  arbitration  agreement 
rest  under  a  duty  to  act  in  good  faith  in 
canring  it  oat.  Each  owes  it  to  the  other  to 
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make  a  fair  effort  to  accomplish  the  ob- 
ject of  the  agreement.  Western  Asaur.  Co. 
V.  Hall,  120  Ala.  547,  74  Am.  St.  Rep.  48, 
24  So.  936;  Bernhard  v.  Rochester  Ger- 
man Ins.  Co.  79  Conn.  388,  65  Atl.  134,  8 
Ann.  Cas.  298;  Read  v.  SUte  Ins.  Co.  103 
Iowa,  307,  64  Am.  St.  Rep.  180,  72  N.  W. 
666;  Shawnee  F.  Ins.  Co.  v.  Pontftcld,  110 
Md.  353..  332  Am.  St.  Rep.  449,  72  Atl. 
835;  Powers  Dry  Goods  Co.  v.  Imperial  F. 
Ins.  Co.  48  Minn.  380,  61  N.  W.  123;  Biddle 
V.  Ramsey,  52  Mo.  163;  Carp  v.  Queen  Ins. 
Co.  104  Mo.  App.  502,  79  S.  W.  757;  Uhrig 
V.  Wiliiomaburgh  City  F.  Ins.  Co.  101  N. 
Y.  362,  4  N.  E.  745;  Bishop  v.  Agricultural 
Ins.  Co.  130  N.  ¥.  488,  29  N.  E.  844;  Brad- 
shaw  V.  Agricultural  Ins.  Co.  137  N.  Y. 
137,  32  N.  E.  1066. 

If  either  party  to  such  an  agreement 
acts  in  bad  faith,  so  aa  to  defeat  the  real 
object  of  it,  his  conduct  absolves  the  other 
from  complying  with  it.  Western  Assur. 
Co.  V.  Hall,  120  Ala.  647,  74  Am.  St.  Rep. 
48,  24  So.  936;  Uhrig  v.  Williamsburgb 
City  F.  Ins.  Co.  101  N.  Y.  362,  4  N.  E. 
746 ;  Bishop  v.  Agricultural  Ins.  Co.  130 
N.  Y.  488,  29  N.  E.  844;  Bradahaw  v.  Ag- 
ricultural Ins.  Ca  137  N.  Y.  137,  32  N.  E. 
1066;  Braddy  v.  New  York  Bowery  P.  Ins. 
Co.  116  N.  C.  364,  20  S.  E.  477;  Chainless 
(>cle  Mfg.  Co.  V.  Security  Ins.  Co.  169  N. 
y.  304,  62  N.  E.  392;  Braddy  v.  New  York 
Bowery  F.  Ins.  Co.  116  N.  C.  354,  20  S.  E. 
477. 

If  either  party  intentionally  prevents  or 
unreasonably  delays  the  stipulated  method 
of  adjusting  the  rights  trf  the  parties,  the 
failure  of  the  ariaitration  will  afford  him 
no  defense  to  an  action  subsequently 
brought.  Read  v.  State  Ins.  Co.  103  Iowa, 
307,  64  Am.  St.  Rep.  180,  72  N.  W.  665. 

The  fraud,  duplictty,  or  other  misconduct 
of  one  party  to  an  agreement  to  arbitrate 
a  question  of  amounts  or  values,  in  prevent^ 
ing  the  appointment  of  impartial  arbitra- 
tors, or  in  BO  controlling  the  choice  of  an 
umpire  by  the  arbitrator  he  selected  in 
such  a  manner  as  to  obtain  a  third  arbitra- 
tor already  biased  in  his  favor,  or  in  pre- 
ven^g  the  arbitrators  from  agreeing  upon 
an  award,  is  such  bad  faith  on.  his  part  as 
will  entitle  the  other  party  to  abandon  the 
arbitration  and  appeal  at  once  directly  to 
the  courts  for  the  enforcement  and  protec- 
tion of  his  rights,  and  to  recover  bis  claims 
under  the  contract.  Powers  Dry  Goods  Co. 
V.  Imperial  F.  Ins.  Co.  48  Minn.  380,  51 
N.  W.  123;  Biddle  v.  Ramsey,  52  Mo.  153. 

All  the  authorities  agree,  according  to- 
the  court  in  Bernhard  v,  Rocheater  German 
Ins.  Co.  79  Conn.  388,  65  Atl.  134,  8  Ann. 
Cas.  298,  that,  notwithstandiuK  stipulations 
in  a  fire  insurance  policy  making  a  loss  not 
payable  until  sixty  days  after  an  award, 
where  an  appraisal  shall  be  required,  and 
forbidding  suit  on  the  policy  until  after 
compliance  with  all  its  rec^uirements,  an 
award,  where  a  submission  is  required,  Is 
not  a  prerequisite  to  the  maintenance  of 
an  action.  The  duty  of  the  parties  is  to 
act  in  good  faith  and  make  a  fair  effort  to 
cany  out  the  provisions  and  accomplishk 
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their  object.'  Failure  on  the  plaintiff'a  part 
to  perform  this  duty  will  bar  his  action; 
a  like  failure  on  the  defendant's  part  will 
absolve  the  assured  from  compliance,  and 
justify  suit  without  an  award.  So  far  the 
authorities  are,  we  believe,  agreed.  .  .  . 
The  onlv  differenpe  between  them  is  merely 
as  to  waat  shall  be  deemed  a  fair  effort  to 
secure  the  award. 

These  principles  have  frequently  been 
applied  in  acuons  by  policy  holders  to 
recover  Insurance  on  policies  providing  for 
arbitrations  to  determine  the  amount  of 
losses  as  a  condition  precedent  to  litiga- 
tion, where  the  arbitrations  had  fallen 
through  and  bad  faith  wss  imputed  to  the 
innurer. 

The  law  is  well  settled,  it  is  said,  that 
if  the  failure  of  the  arbitration  is  the  fault 
of  the  insurer,  then  an  arbitration  ia  not  a 
prerequisite  to  the  right  of  the  insured  to 
cue  on  the  policy  for  hla  insurance.  Fow- 
ble  V.  Phffinlx  Ins.  Co.  106  Mo.  App.  627, 
«1  B.  W.  486. 

The  failure  of  an  arbitration  to  deter- 
mine the  amount  of  a  fire  loss  as  a  condi- 
tion precedent  to  suit,  in  consequence  of 
t»ad  faith  and  perverse  conduct  of  the;  insur- 
er, dispenses  with  any  necessity  of  the  in- 
sured's procuring  an  award  before  bringing 
suit  in  order  to  recover.  Hidcerson  v. 
German-American  Ins.  Co.  90  Tenn.  193,  32 
L.R.A.  172,  33  S.  W.  1041. 

A  refusal  by  the  underwriter  to  proceed 
to  an  arbitration  of  the  amount  of  a  loss, 
except  under  such  conditions  as  clothe  the 
arbitrators  with  powers  and  charge  them 
with  duties  very  considerably  beyond  those 
conferred  and  prescribed  in  the  policy,  ab- 
solves the  assured  from  any  obligation  on 
his  part  to  proceed  with  an  arbitration 
before  he  brings  suit  upon  the  policy. 
6umnierfleld  v.  North  British  &  M.  Ins.  Co. 
«2  Fed.  249. 

The  bad  faith  of  an  underwriter  in  ob- 
Fstructing,  unreasonably  delaying,  or  refus- 
iing  to  proceed  with,  an  arbitration  provided 
tfor  in  a  fire  insurance  policy,  after  a  de- 
imand  for  one  by  the  policy  holder,  war- 
rants the  lattCT  in  bringing  suit  to 
recover  upon  the  policy  for  a  fire  loss,  and 
precludes  the  former  from  setting  up  the 
want  of  an  arbitration  and  award  as  a  de- 
fense to  the  action.  Powers  Dry  Goods  Co. 
V.  Imperial  F.  Ins.  Co.  4S  Minn.  380,  61  N. 
W.  123. 

If,  after  a  loss  occurs,  the  insurer  and 
insured  differ  regarding  its  amount,  and 
the  policy  provides  for  an  arbitration  and 
award  as  a  condition  precedent  to  an  action, 
and  thereupon  each  party  proposes  an  ar- 
bitration, but  coupled  with  conditions  which 
neither  will  accept,  the  conduct  of  the  under- 
writer in  proceeding  to  trial  in  the  policy 
holder's  action  upon  the  theory  that  the 
duty  of  carrying  into  effect  the  arbitration 
was  not  so  much  the  insured's  as  the  in- 
surer's operates  to  relieve  the  policy  holder 
of  the  necessity  of  procuring  an  award  in 
order  to  maintain  his  action.  Swearinger  v. 
Pacific  F.  Iub.  Co.  66  Me.  App.  00. 

A  requirement  in  a  Are  insurance  policy, 
47  n.Pv.A.(X.S.) 


that  the  amount  of  a  loss  be  arbitrated  and 
fixed  1^  the  award  as  a  condition  precedent 
to  a  suit  on  the  policy,  cannot  be  used  as 
a  means  to  baffle  the  policy  holder,  and  to 
postpone  indefinitely  his  right  to  sue.  If 
the  underwriter  acts  in  bad  faith,  and  seeks 
to  use  the  arbitration  clause  to  delay  pay- 
ment, it  absolves  the  insured  from  the  duty 
of  complying  with  it,  and  leaves  him  at  lib- 
erty to  pursue  his  legal  remedies.  Carp  v. 
Queen  Ins.  Co.  104  Mo.  App.  502.  79  S.  \\. 
757. 

The  arbitrary  position  assumed  by  an 
insurer,  that  unless  the  insured  will  accept 
in  full  a  stated  sum  for  his  loss,  it  will  not 
settle  at  all,  dispenses  with  the  necessity 
for  the  policy  holder  to  comply  with  a  pro- 
vision in  a  fire  insurance  policy  for  arbitrat- 
ing the  amount  of  a  loss  as  a  condition 
precedent  to  an  aetim  on  tiie  poU^.  Cul- 
len  V.  Insurance  Co.  of  N*.  A.  186  Ho.  App. 
412, 104  S.  W.  117. 

A  clause  in  a  fire  insurance  policy  requir- 
ing an  arbitration  to  determine  the  amount 
of  any  loss  in  case  the  parties  differ  and 
are  unable  to  agree  upon  it  after  proofs 
have  been  furnished  requires,  to  make  it 
operative  as  a  condition  precedent  to  the 

SMcy  lu^der*B  action  on  the  wMt^,  an 
(Htest  effort  in  good  faith  by  tne  insurer 
to  agree  with  him  on  the  amount;  if  th« 
insurer  arbitrarily  differs  with  the  assured 
and  makes  no  effort  whatever  to  agree  with 
him,  hut  demands  an  appraisonent  in  the 
first  instance,  the  insured  is  warranted  in 
bringing  suit  at  once.  BotIs  v.  Hamburg- 
Bremen  F.  Ins.  Co.  169  Pa.  349.  32  Atl. 
553;  Mflyer  v.  Sun  Ins.  Oflke,  176  Pa.  679. 
63  Am.  St.  Rep.  690,  35  Atl.  221. 

A  fire  insurance  company,  by  disclaim- 
ing any  intention  to  admit  a  legal  liability 
and  expressly  reserving  that  question  for 
later  settlement,  in  calling  on  the  policy 
holder  to  furnish  additional  information 
supplementing  the  proofs  of  loss  already 
transmitted,  and  following  it  up  by  another 
call  for  still  more  informatitxt,  and  then 
ignoring  the  policy  holder's  request  for  a 
definite  statement  regarding  its  intention 
to  pav  his  claims,  justifies  uie  policy  hold- 
er, after  a  reasonable  time  during  which 
no  request  to  arbitrate  is  made,  in  bringing 
suit  to  recover  his  loss,  upon  the  assump- 
tion that  the  company  denies  all  liability 
upon  the  policy  and  waives  arbitrati<»i  ais 
an  idle  ceremony,  notwithstanding  a  pro- 
vision in  the  policy  requiring  an  arnitration 
where  the  parties  differ  as  to  the  amount  of 
a  loss,  and  a  submission  and  award  m  a 
condition  precedent  to  the  maintenance  of 
an  action.  Lamson  Consol.  Store  Service  Co. 
V.  Prudential  F.  Ins.  Co.  171  Mass.  438,  50 
N.  E.  943. 

Conduct  in  an  insurer  in  demanding  an 
arbitration  or  an  appraisal  of  the  amount 
of  loss  under  the  provisions  of  a  fire  insur- 
ance policy,  or  in  refusing  to  agree  upon 
competent  and  impartial  arbitratOTS,  or 
in  delaying  adjustment  and  the  arbitration 
with  the  design  of  coercing  the  policy  bolder 
into  accepting  less  than  his  b<mest  due,  con- 
stitutes such  bad  faith  as  absolvea  the  as- 
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sured  from  complying  with  the  mrbitration 
condition  before  resorting  to  the  courts. 
Chapman  t.  Rockford  Ins.  Co.  8D  Wis.  S72, 
23  L.R.A.  405,  62  N.  W.  422. 

The  trend  of  the  authorities,  according 
to  the  court  in  Fowble  v.  Phoenix  Ins.  Co. 
106  Mo.  App.  627,  81  S.  W.  486,  ia  to  es- 
tablish the  proposition  that  if  the  arbitrator 
a^Ieeted  b;  the  assured  suggests  the  names 
of  worthy,  competent,  and  unprejudiced 
persons  residing  near  the  scene  of  the  loss 
for  umpire,  and  the  other  arbitrator  capri- 
cioualy  refuses  to  accept  any  of  them,  re- 
fitniiig  to  name  anyone  on  his  part  in  the 
vicinity  of  the  loss,  and  insists  on  some- 
one at  a  distance,  the  assured  may  begin 
hia  action  without  arbitration. 

When  me  olanse  in  a  fire  insurance  poli- 
cy provides  that  In  case  of  loss  an  estimate 
sbail  be  made  by  the  insurer  and  insured, 
and  another  clause  provides  that  in  case 
they  differ  the  subject  shall  be  referred  to 
appraisers,  the  remedies  are  Buccessive, 
and  neither  party  can  insist  upon  the  second 
who  has  not  shown  a  wiUingness  and  readi- 
oess  to  enter  upon  the  first.  Boyle  v.  Ham- 
bui^g-Bremen  F.  Ins.  Co.  169  Pa.  349.  32 
Att  S53;  Moyer  v.  Sun  Ins.  Office,  176  Pa. 
579,  53  Am.  St.  Rep.  680,  35  Atl.  221. 

When  an  agreement  to  appraise  a  fire 
loss  has  been  entered  into  between  an  insur- 
er and  insured,  both  are  bound  to  act  in 
ji^ood  faith,  and  if  there  is  no  evidence  of 
the  insurer's  bad  faith,  either  in  carrying 
out  or  of  purpose  to  defeat  the  agreement, 
the  insured  is  not  justified  in  abandoning 
the  proceedings  and  resorting  to  an  actitm. 
WilBama  v.  Qenuan  Ins.  Co.  90  App.  Dir. 
413, 86  N.  T.  Snpp.  98. 

XXIII.  Necessity  for  an  actual  eontro' 

versy. 

A  reference  to  arbitration  occurs  only 
where  there  is  a  matter  in  controversy  be- 
tween two  or  more  perscms.  Curry  v. 
l4Kkey,  36  Mo.  889. 

Inasmuch  as  an  agreement  to  arbitrate, 
or  a  clause  in  a  erattract  providing  for  an 
arbitration,  necessarily  presupposes  a  dif- 
ference or  matter  in  dispute  to  be  settled 
by  the  decision  of  the  arbitrators,  it  Is 
everywhere  held  that,  unless  a  difference  or 
dispute  to  be  arbitrated  arises  within  the 
terms  of  the  agreement  between  the  parties, 
the  provisim  for  an  arbitration  is  inopera- 
tive, and  need  not  be  complied  with  before 
a  resort  to  the  courts,  even  tboui;^  an  award 
is  made  a  condition  precedent  to  an  action 
or  suit. 

The  principle  has  been  applied  in  several 
actions  to  recover  insurance  brought  by 
policv  holders  on  policies  containing  clauses 
providing  for  arbitratims  to  determine 
amonnta  <rf  lossei  in  caw  differences  should 
arise  between  the  insurer  and  insured  as 
to  the  extmt  of  the  loss  or  damage,  where 
there  had  been  no  submission  made  to  arbi- 
trators or  appraisers  to  ascertain  amounts 
and  award  the  sums  payable. 

In  such  cases  the  courts  have  held  arbi- 
trations unnecessary,  because  no  dispute 
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had  arisen  over  amounts  and  there  was 
nothing  to  arbitrate.  Hanover  F.  Ins.  Co. 
v.  Harper,  77  111.  App.  463;  Bergman  v. 
Commercial  Union  Ins.  Co.  12  Ky  L.  Rep. 
942}  Insurance  Co.  of  N.  A.  v.  Forwood,  13 
Ky.  L.  Rep.  261;  Kelly  v.  Liverpool  &  L. 
&  G.  Ins.  Co.  94  Minn.  141,  110  Am.  St. 
Rep.  361,  102  N.  W.  380;  Mentz  v.  Arme- 
nia F.  Ina.  Co.  79  Pa.  478,  21  Am.  Sep.  80 ; 
American  F.  Ins.  Co.  v.  Stuart,  —  Tex.  Civ. 
App.  — ,  38  S.  W.  895. 

To  entitle  an  insurer  to  bar  a  recovery 
for  a  fire  loss  sued  for  by  a  holder  of  a 
Are  insurance  policy  containing  a  clause  pro- 
viding for  an  ascertainment  or  estimate  of 
the  amount  of  loss  to  be  made  the  in- 
surer and  insured,  or,  in  case  they  do  not 
agree,  by  appraisers  or  arbitrators  mutu- 
ally chosoi,  on  the  ground  that  no  submis- 
sion or  offer  to  submit  was  made  before 
suit,  assuming  such  clause  to  be  binding 
on  the  policy  holder,  and  not  revocable  by 
him  at  will,  as  the  rule  is  in  Pennsylvania, 
the  insurer  is  called  upon  to  show  that  it 
made  an  honest  effort  and  failed  to  agree 
with  the  insured  as  to  the  amount  of  loss, 
before  the  obligation  of  the  latter  to  refer 
would  arise.  Rice  v.  Palatine  Ins.  Co.  17 
Pa.  Super.  Ct.  261. 

A  conditioa  in  a  Are  insurance  policy 
making  an  appraisement  by  arbitrators  of 
the  amount  of  a  loss  necessary  who'e  th« 
parties  disagree  and  one  requests  it  in 
writing,  and  an  award  by  them  a  prerequi- 
site to  any  suit  on  the  poli<7  to  recover 
a  loss,  if  not  waived  by  an  omission  of  the 
insurer  to  make  a  written  request,  can 
have  no  effect  where  no  dispute  over  tiie 
amount  of  loss  arises  and  in  cases  where 
the  insurer  denies  absolutely  liability  to 
pay  any  loss  whatever.  Phoenix  Ins.  Co. 
V.  Badger,  53  Wis.  288,  10  N.  W.  604;  Bai- 
ley V.  ^Stna  Ins.  Co.  77  Wis.  886,  46  N.  W. 
440. 

A  provision  in  a  fire  insurance  policy, 
that  the  amount  of  sound  value  and  tutmage 
to  property  insured  when  a  loss  insured 
against  occurs  may  be  ascertained  and  de- 
termined by  mutual  agreement  of  the  in- 
surer and  insured,  or,  on  their  failing  to 
agree,  by  arbitrators  choeen  in  the  custom- 
ary way,  whose  award  should  be  a  condition 
precedent  to  an  action  by  the  policy  hold- 
er to  recover  a  loss,  remaina  dormant  and 
inoperative  as  long  as  the  insurer  does 
not  questiim  tiie  amount  claimed  1^  the 
insnred,  nor  make  the  slightest  effort  to 
come  to  an  agreonent  with  him  on  the 
amount  if  that  be  questioned.  Vanginder- 
taelen  v.  Phenix  Ins.  Co.  82  Wis.  112,  33 
Am.  St.  Rep.  29,  61  N.  W.  1122. 

A  provision  in  a  fire  insurance  policy, 
that  no  suit  or  action  against  the  under- 
writer to  recover  any  claim  by  virtue  of  it 
shall  be  sustainable  in  any  court  of  law  un- 
til after  an  award  shall  have  been  abtained 
from  arbitrators  fixing  the  amount,  must 
be  read  and  construed  in  connection  with 
the  provision  for  the  submission  to  arbitra- 
tion of  differences  arising  over  the  amount 
of  a  loss  or  damage  claimed  under  the  poli- 
qr,  and  11  the  latter  provision  is  waived 
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or  Dever  becomes  operative,  the  former, 
being  depaident  upon  it,  falls  with  ft,  and 
creates  no  bar  to  an  action  by  the  policy 
holder  to  recover  on  the  policy  for  a  loss. 
Nurney  v.  Fireman's  Fund  Ins.  Co.  63  Mich. 
633,  6  Am.  St.  Bep.  338,  30  N.  W.  360. 

An  arbitration  to  fix  the  amoiuit  of  a 
fire  loss  need  not  be  had  preliminary  to  a 
policy  holder's  action  to  recover  insurance, 
where  it  is  conceded  that  the  insured  proper- 
ty was  totaUy  destroyed  by  fire,  and  was 
worth,  when  destroyed,  very  much  more 
than  the  sum  for  which  it  was  insured. 
Capitol  Ins.  Co.  v.  Wallace,  48  Kan.  400, 
29  Pac.  755,  rehearing  denied  in  60  Kan. 
453,  31  Pac.  1070. 

Such  an  arbitration  is  not  m-cessary 
where  it  is  undisputed  that  the  amount  of 
the  loss  exceeded  the  whole  insurance.  Hob- 
son  V.  Queen  Ins.  Go.  2  Ohio  N.  P.  296,  2 
Ohio  8.  ft  0.  P.  Dec.  476. 

When,  by  the  terms  of  a  fire  insurance 
policy,  an  arbitration  is  to  be  bad  of  the 
amount  of  a  loss  in  case  the  parties  disa- 
gree, as  a  necessary  preliminary  to  an  action 
to  recover  for  such  loss,  to  bar  the  action 
when  an  arbitration  has  not  taken  place, 
it  must  affirmatively  appear  that  the  par- 
ties actually  disagreed  as  to  the  amount 
of  loss;  it  la  not  enough  that  it  does  not 
appear  that  they  mutually  agreed  upon  such 
amount.  Fletcher  v.  Gterman-Amertcau  Ins. 
Co.  79  Minn.  337,  82  N.  W.  647. 

A  covenant  in  a  fire  insurance  policy  pro- 
viding for  a  submission  to  arbitration  only 
in  the  event  of  disputes  arising  over  the 
amount  of  a  loss  after  protrfa  of  loss  and 
damage  have  been  fumiahed  in  due  form  la 
dormant  until  the  proofs  are  raidered,  and 
If  these  are  never  famished,  does  not  beoome 
operative  at  all.  Bowes  t.  National  Ina.  Co. 
20  N.  B.  437. 

An  action  by  a  policy  bolder  to  recover 
for  a  fire  loss  is  maintainable  without  an 
arbitration  where  no  dispute  respecting 
amount  of  loss  arose  between  the  parties 
within  tiie  time  limit  fixed  in  the  contract. 
Hayes  v.  Milford  Unt.  F.  Ins.  Co.  170  Mass. 
492,  49  N.  E.  7«4. 

A  dispute  between  insurer  and  insured 
as  to  whether  or  not  additional  insurance 
had  been  taken  on  the  same  property,  in 
violation  of  the  t«rmfl  of  a  fire  insurance 
policy,  does  not  constitute  a  difi'erence  re- 
specttiu  the  amount  of  the  loss,  which 
calls  tne  arbitration  clause  into  play,  be- 
cause the  real  contention  of  the  under- 
writer is  not  what  amount  it  ihonld  pay  the 
policy  holder,  but  whether  it  ^ouid  pay 
Iiim  anything  at  all.  Nelson  v.  Atlanta 
Home  Ins.  Co.  120  N.  C.  S02,  27  S.  E.  38. 

A  provision  in  a  fire  insurance  policy 
for  an  arbitration  in  case  of  a  disagree- 
ment as  to  the  amount  of  valuation,  in 
whole  or  in  part,  of  the  insured  property 
damaged  or  destroyed,  has  no  application 
to  a  controversy  of  the  validity  of  the  claim 
nt  all,  in  ecmsequence  of  the  alleged  lapse 
of  the  policy.  Hogadone  v.  Grange  Mut. 
V.  Ins.  Co.  133  Mich.  330,  94  N.  W.  104S. 

The  legitimate  object  of  provisions  in 
lire  insurance  policies  looking  to  an  srbl- 
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tration  or  appraisal  of  an  amount  of  a  loss 
as  to  which  tbe  parties  differ,  as  a  pre- 
requisite oi  legal  proceedings  by  the  policy 
holder  against  the  insurer  to  recover  it, 
has  been  declared  to  be  the  furnishing  of 
an  easy  tribunal  to  settle,  without  the  de- 
lay and  expense  of  a  liti^^tion,  a  real  dif- 
ference of  estimate  and  opinion  between 
insurer  and  insured,  and  it  baa  been  said 
that  until  a  real  difi'erence  has  arisen  out 
of  an  honest  effort  to  come  to  an  agree- 
ment, there  is  neither  an  occasion  nor  au- 
thority for  appraisal  and  arbitratimi. 
Hickerson  v.  German  American  Ins.  Co.  96 
Tenn.  193,  32  L.R.A.  172,  33  S.  W.  1041. 

A  suit  in  equity  by  the  equitable  assignee 
of  a  policy  of  marine  insurance  held  as  col- 
lateral pledge  for  a  loan  of  money,  resisted 
upon  the  main  ground  that  the  condition 
of  the  insured  ^'e8BeI  was  materially  mis- 
represented in  the  application  for  the  pol- 
icy in  such  a  respect  as  to  avoid  the  pol- 
icy, does  not  present  such  a  dispute  as  to 
require  an  arbitration  and  an  award  as  a 
c<mdition  precedent  to  maintaining  tbe  suit, 
under  a  clause  in  the  contract  calling  for 
an  arbitration  of  matters  in  dispute  aa  a 
prerequisite  to  any  proceeding  at  law  or  in 
equity,  since  the  controversy  is  over  a  pure 
question  of  law,  which  only  a  court  can  ad- 
judicate. Alexander  v.  Campbell,  27  L.  T. 
N.  8.  2S,  41  L.  J.  Ch.  N.  S.  478,  1  Asp. 
Mar.  L.  Cas.  378,  447. 

It  was  the  view  taken  in  McNees  v. 
Southern  lob.  Co.  61  Mo.  App.  335,  that  the 
cases  in  which  courts  had  sustained  actions 
by  policy  holders  to  recover  fire  losses  under 
fire  insurance  policies  providing  for  arbi- 
trations to  determine  the  amounts  of  such 
'  losses  as  conditions  precedent  to  suit,  where 
no  submission  or  award  had  been  made,  were 
in  one  or  another  of  three  classes,  to  wit: 
First,  where  the  provision  for  arbitration 
required  it  only  upon  the  written  request 
of  a  party;  second,  where  the  insurer  and 
insured  had  agreed  upon  the  amount  of  lose; 
and,  third,  where  the  underwriter  absolutelj 
and  unqualifiedly  denied  all  liabili^  uptm 
the  policy.  In  the  first  class,  it  was  held 
necessary  for  tbe  underwriter  to  make  a 
written  request  for  an  arbitration  if  ouc 
was  wanted;  in  the  second  class  there  was 
no  dispute  to  refer;  and  in  the  third  class, 
when  liabilitr  is  totally  denied,  there  is 
nothing  to  aroitrate.  • 

AcUons  on  policies  of  insurance  are  not 
the  only  ones  in  which  the  stated  principle 
of  no  dispute,  no  arbitration,  has  been  ap- 
plied. It  has  governed  in  several  cases 
which  have  arisen  between  contractors  and 
owners  upon  building  and  construction  con- 
tracts. And  the  principle  has  been  applied 
also  in  litigations  growing  out  of  contracts 
of  a  different  character. 

A  clause  in  a  building  contract  providinz 
for  a  reference  to  arbitration  of  any  dis- 
pute wbieh  shall  arise  touching  tbe  com- 
pletion, construction,  or  acceptance  of  the 
building,  or  the  value  of  extra  work,  ceasos 
to  be  (nterative  when  the  oompleted  build- 
ing la  turned  over  to  the  owner  and  ae- 
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ccpted  by  him  uoconditionally.  Burke  t. 
Uittus.  8  Gal.  App.  175,  96  Pac.  330. 

A  clause  in  a  buildine  contract  calling 
for  the  erection  of  Beveral  Bhoi»,  providing 
that,  should  any  dispute  arise  respecting 
the  true  value  of  any  extra  or  omitted 
work,  the  same  should  be  valued  by  two 
competent  persons  and  an  umpire  chosen  as 
arbitrators  usually  are,  is  without  effect 
upon  an  action  by  the  contractor  against 
the  owner  after  substantially  performing 
the  contract,  to  recover  the  final  instalment 
of  the  eontraet  price  and  eompenaation  as 
well  for  extra  work  don^  where  the  dispute 
is  not  over  the  value  of  the  alleged  ^ra 
work,  but  whether  any  work  ^tra  to  the 
contract  for  which  the  owner  was  liable 
was  done  at  all.  Sinclair  v.  Tallmadge,  36 
Barb.  602. 

When  no  dispute  arises  between  the  par- 
tie*  to  a  construction  contract,  in  relation 
to  the  value  of  the  work  done  under  it,  a 
proviBitm  in  it  for  an  arbitration  to  de- 
termine such  vahie  in  ease  the  parties  can- 
not agree  is  inoperative,  Uid  affords  no 
ground  for  objecting  thai  an  action  for 
such  value  cannot  be  maintained  because  no 
arbitration  has  taken  place.  Hurst  v. 
Litchfield,  39  N.  Y.  377. 

A  provision  in  a  contract  for  the  con- 
struction  of  a  mining  tunnel,  that  any 
question  that  shall  arise  between  the  par- 
tics  to  it,  uther  in  respect  of  when  the  mine 
■hmU  have  been  drained  and  payments  for 
ore  extracted  shall  commence,  or  in  re- 
spect of  the  amovint  of  money  at  any  time 
due  or  payable  from  one  to  the  other  party, 
shall  be  referred  to  arbitrators,  whose  de- 
cision shall  be  final,  does  not  apply  or  affect 
an  action  to  recover  the  agreed  price  of 
the  construction,  where  there  is  no  dispute 
as  to  the  length  of  the  tunnel,  or  the  com- 
pletion of  the  vork  In  accord  with  the 
specifications, '  and  the  sums  payable  and 
times  of  payment  are  stated  in  the  contract. 
Sutro  Tunnel  Co.  v.  Segregated  Belcher  Min. 
Co.  Ifl  Nev.  121,  7  Pac.  271. 

An  agreement  between  adjoining  land- 
owners whoee  premises  arc  divided  by  a 
party  wall,  whereby  one  is  entitled  to  the 
use  of  an.  entrance  hallway,  elevator,  and 
stairway  upon  the  other's  property  for  ac- 
veaa  to  nis  own,  containing  a  provision  for 
the  arbitration  of  questions  of  the  value  of 
the-use  of  the  party  wall,  or  anv  other  dis- 
cement  between  the  parties,  tKe  award  or 
decision  of  the  arbitrators  to  be  final  and 
binding,  does  not  require  a  request  or  de- 
mand for  an  arbitration  to  be  made,  or  a 
resort  to  arbitration,  when  the  entrance, 
hallway,  stairway,  and  elevator  are  closed 
or  threatened  to  be,  before  the  injured  or 
aggrieved  party  is  at  liberty  to  seek  the 
aid  of  a  court  of  equity  to  restrain  the 
invasion  of,  and  to  preserve  his  rights  in, 
the  premises.  Windsor  v.  German  Sav.  & 
L.  8oc.  31  Wash.  366,  72  Pac.  06. 

The  court  in  Fravert  v.  Fesler,  11  Oolo. 
App.  387,  S3  Fae.  288,  refused  to  consider 
toe  effeet  of  the  presence  in  a  etmtraet  of 
a  stipulation  to  snbmit  differences  to  nrhi- 
tration,  which  did  not  expreasW  make  sneh 
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submission  a  condition  precedent  to  an  ac- 
tion, or  in  a  case  where  the  agreement  was 
not  of  such  a  nature  that  a  submission  of 
some  question  was  necessary  to  fix  a  lia- 
bilify,  because  it  was  of  the  opinion  that, 
in  the  case  at  bar,  no  difference  had  arisen 
to  call  the  arbitration  agreement  to  life, — 
there  being  sbnply  a  failure  of  one  'pnxty 
to  paj  the  other  an  nndispufed  sum  due. 

XJUV.  Waitm. 

An  agreement  making  an  arbitration  and 
award  a  condition  prwedent  to  maintain- 
ing an  action  at  law  or  suit  in  equity  may 
be  waived.  Jones  v.  Brown,  171  Hau.  818, 

50  N.  E.  648. 

Any  person  may  waive  a  formal  condition 
inserted  in  a  contract  for  his  benefit.  Fra- 
vert V.  Fesler,  11  Colo.  App.  887,  53  Pac. 
288. 

A  clause  in  a  fire  insurance  policy  pro- 
viding for  an  arbitration  or  appraisanent 
of  the  loss  or  damage  as  a  condition  pre- 
cedent to  a  suit  by  the  policy  holder  to  re- 
cover insurance  is  inserted  wholly  for  the 

grotection  of  the  insurer.    Continental  Ins. 
o.  V,  Vallandingham,  116  Ky.  287,  105  Am. 
St.  Rep.  218,  76  S.  W.  22. 

Hence,  compliance  with  such  a  clause 
may  be  waived  by  the  insurer.  Western 
Undra*writerB  Asso.  v.  Hankins,  221  111.  304, 
77  N.  E.  447;  Uanchester  F.  Assur.  Co.  v. 
Koemer,  IS  Ind.  App.  372,  55  Am.  St. 
Rep.  231,  40  N.  E.  1110,  41  N.  E.  848;  Lam- 
son  Consol.  Store  Service  Co.  v.  Prudential 
F.  Ins.  Co.  171  Mass.  433,  60  N.  E.  94fi; 
Swearinger  v.  Pacific  F.  Ins.  Co.  66  Mo. 
App.  90;  Hooker  v.  Phoenix  Ins.  Co.  69 
Mo.  App.  141 ;  Vining'  v.  Franklin  F.  Ins. 
Co.  89  Mo.  App.  311;  Ball  v.  Royal  Ins. 
Co.  129  Ho.  App.  34,  107  8.  W.  1097; 
Ghainless  Cvele  Mfg.  Co.  v.  Security  Ins. 
Co.  169  N.  Y.  304,  62  N.  E.  392;  Norris  v. 
Equitable  Fire  Asso.  19  S.  D.  114,  102 
N.  W.  306;  Nerger  v.  Equitable  Fire  Asso. 
20  S.  D.  419,  107  N.  W.  531;  Hickerson 
V.  German-American  Ins.  Co.  96  Tenn.  193, 
32  L.R.A.  172,  33  8.  W.  1041;  American 
Cent  Ins.  Co.  v.  B&aa  Bros.  90  Tex.  380, 
38  S.  W.  1119  J  Northern  Assur.  Co.  v. 
Samuels,  31  Tex.  Civ.  App.  417,  33  S.  W. 
239;  Virginia  F.  &.  M.  Ins.  Co.  v.  Cannon, 
18  Tex.  Civ.  App.  688,  45  S.  W.  945 ;  Tiliey 
V.  Connecticut  F.  Ins.  Co.  86  Va.  811,  11 
S.  E.  120. 

The  same  rule  applies  to  other  kinds  of 
insurance  policies.  Cobb  v.  New  England 
Mut.  M.  Ins.  Co.  6  Gray,  192;  Gnau  v. 
Mascoia'  Fraternal  AccU  Asso.  109  Mich. 
527,  87  N.  W.  846. 

While  there  is  some  conflict  in  the  au- 
thorities as  to  when  provisions  to  arbitrate 
are  merely  optional  or  conditions  precedent 
to  an  action,  they  are  all  agreed,  according 
to  the  court  in  Manchester  F.  Assur.  Co.  v. 
Koerner,  13  Ind.  App.  372,  55  Am.  St.  Rep. 
231.  40  N.  E.  1110,  41  N.  E.  848,  that, 
whether  the  one  or  the  other,  they  may  be 
waived. 

Such  waivers  need  not  be  expressed  in 
terms;  they  may  be  implied  fnmi  the  sets. 
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omissions,  or  conduct  of  the  insurer.  Cose 
V.  Manufacturers'  F.  &  M.  Ins.  Co.  82 
Cal.  S63.  21  Pac.  843,  22  Pac.  1083;  Cobb 
V.  Kew  England  Mut.  M.  Ins.  Co.  6  Gray, 
192;  Gnau  v.  Masons  Fraternal  Acci.  Asso. ' 
109  Mich.  527,  (17  N.  W.  546;  Hooker  v. 
Phtenix  Ine.  Co.  69  Mo.  App.  141:  Ball  v. 
Royal  Ins.  Co.  129  Mo.  App.  34,  107  S.  W. 
1097;  Chainleas  Cycle  Mfg.  Co.  v.  Security 
Ins.  Co.  169  N.  Y.  304,  82  N.  E.  392;  Nor- 
ria  T.  Equitable  Fire  Asso.  19  S.  D.  114, 
102  N.  W.  306;  Nerger  v.  Equitable  Fire 
Aftfio.  20  S.  D.  419,  107  N.  W.  531;  Hicker- 
uon  V.  German-American  Ins.  Co.  96  Tenn. 
193,  30  L-RJV.  172,  33  S.  W.  1041;  Ameri- 
can Cent.  Ins.  Co.  v.  Basa  Bros.  90  Tex. 
380,  38  S.  W.  1119;  Northern  Assur  Co. 
V.  Samuels,  11  Tex.  Civ.  App.  417,  33  S.  W. 
239;  Virginia  F.  &  M.  Ins.  Co.  v.  Cannon, 
18  Tex.  CiT.  App.  588,  45  S.  W.  945;  Ttlley 
V.  Connecticut  F.  Ibb.  Co.  86  Va.  811,  11 
S.  E.  120;  Bowes  t.  National  Ins.  Co.  20 
N.  B.  437. 

This  is  especially  true  of  stipulations  in 
coDtracts  for  appraisement  of  damages  or 
arbitrations  of  amounts,  made  operative 
only  by  some  affirmative  action  of  one  of 
the  parties,  as,  for  sample,  a  request  or 
demand  in  writing.  Case  t.  Manufacturers* 
F.  &  M.  Ins.  Co.  82  CaL  263,  21  Pac.  843, 
22  Pac.  1083. 

The  same  doctrine  applies  respecting  simi- 
lar clauses  in  other  contracts.  Fravert  t. 
Fesler,  11  Colo.  App.  387,  63  Pac.  288; 
Meyer  v.  Berlandi,  53  Minn.  69,  54  N.  W. 
937;  Sinclair  t.  Tallmadge,  35  Barb.  602; 
Brush-Swan  Electric  Light  Co.  v.  Brush 
Electric  Co.  41  Fed.  103;  Hamelin  t.  Ban- 
nerman,  31  Can.  S.  C.  634. 

The  rejection  by  a  purchaser  ot  goods 
tendered  in  performance  of  a  contract  M 
sale,' without  asking  for  an  arbitration  as 
provided  in  it,  where  it  is  further  provided 
that  a  final  rejection  by  the  arbitrators  of 
such  goods  shall  cancel  the  contract  with- 
out damage  to  either  part^,  has,  when  the 
seller  acquiesces  in  the  rejection,  the  same 
effect  as  if  there  had  been  an  arbitration 
and  a  rejection  award,  and  puts  an  end 
to  the  contract  free  from  claims  of  dam- 
age. Baer's  Sons  Qrocer  Co^  t.  Gutting 
liWit  Packing  Co.  42  W.  Va.  869.  20  S.  E. 
191. 

A  provision  in  a  marine  insurance  pol- 
icy, requiring  any  dispute  or  difference  re- 
lating to  a  loss  claimed  under  it  that  shall 
arise  between  the  underwriters  and  ship- 
owners, to  be  submitted  to  arbitrators  as  a 
condition  precedent  to  an  aetlrai  on  the 
policy  to  recover  a  loss,  is  waived  and  ren- 
dered nugatory  when  the  insurer  takes  pos- 
session of  the  insured  vessd  and  proceeds 
to  repair  it,  although  reusing  to  accept 
an  abandonment.  Cobb  t.  New  England 
Mut.  M.  Ins.  Co.  6  Gray,  192. 

A  demand  by  an  insurer  of  an  appraisal 
of  the  amount  of  a  loss  claimed  under  a 
fire  insurance  policy  is  a  waiver  of  other 
defenses  fToing  to  the  question  of  the  lia- 
bility of  the  insurer  on  the  policy.  Hicker- 
Ron  V.  Grcrman-Ameriean  Ins.  Co,  96  Tenn. 
J93,  32  L.R.A  172,  33  S.  W.  1041. 
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An  abandonment  of  an  appraisement  of 
loss  by  an  insurer  after  requesting  it,  pur- 
suant to  a  clause  In  a  fire  insurance  con- 
tract, is  a  waiver  of  the  condition,  and 
excuses  the  insured  from  proceeding  with 
it.  Northern  Assur.  Co.  v.  Samuels,  11  Tex. 
Civ.  App.  417,  33  S.  W.  239. 

A  request  for  an  arbitration  or  an  offer 
to  arbitrate  made  by  a  policy  holder  when 
he  and  the  underwriter's  adjuster  differ 
over  the  amount  of  a  loss,  and  its  re- 
jection, or  neglect  and  failure  by  the  in- 
surer to  unite  in  an  arbitrati(m,  amount  to 
a  waiver  of  the  provisions  of  a  fire  insur- 
ance policy  making  an  arbitration  and 
award  a  condition  precedent  to  an  action. 
Hooker  v.  Phoenix  Ins.  Co.  69  Mo.  App.  141 ; 
Bali  V.  Royal  Ins.  Co.  129  Mo.  App.  34, 
107  S.  W.  1097. 

A  clause  in  n  fire  insurance  policy,  re- 
quiring, in  case  the  parties  disagree,  an 
arbitration  or  appraisal  of  the  amount  of 
a  loss  or  damage  in  ctmnection  with,  and  aa 
a  part  of,  the  proofs  of  loas  required  from 
the  assured,  followed  by  a  provision  that 
the  loss  shall  not  be  payable  until  a  stated 
time  has  elapsed  after  satisfactory  proofs, 
including  an  appraisement,  if  one  has  been 
required,  have  bcoi  received  by  the  insurer, 
is  waived  when  the  insurer  accepts  the 
proofs  (rf  loss  tendered  without  any  ap- 
praisementi  uneonditionalty,  and  does  not 
insist  upon,  or  even  request,  any  appraise- 
ment. Virginia  F.  ft  M.  Ins.  Co.  v.  Can- 
non, 18  Tex.  Civ.  App.  688,  46  S.  W.  945. 

An  insurer  waives  the  proviuon  in  a  fire 
insurance  policy  requiring  an  appraisement 
of  the  amount  of  loss  as  a  condition  pre- 
cedent to  an  action  on  the  policy,  where 
the  policy  also  requires  suit  to  be  brought 
within  one  year  or  he  barred,  if  it  fails 
to  request  an  appraisement  during  such 
year,  but  delays  the  policy  holder  with  other 
objections  until  it  oas  almost  expired,  in 
a  case  where  the  value  of  the  property  de- 
stroyed plainly  greatly  exceeded  the  whole 
amount  of  the  insurance.  Tilley  v.  Con- 
necticut F.  Ins.  Co.  86  Va.  811,  11  S.  K. 
120. 

When  a  provision  in  a  fire  insurance 

policy  for  an  arbitration  of  any  dispute 
arising  over  the  amount  of  any  loss  or  dam- 
age is  so  involved  in,  and  contingent  upon, 
other  provisions  in  the  contract  respecting 
proof  and  adjustment  of  loss,  that  it  does 
not  stand  alone,  a  waiver  of  the  other 
provisions  is  a  waiver  of  the  ri^t  to  have 
an  arbitration.  Bowes  v.  National  Ins.  Co. 
20  N.  B.  437. 

Under  a  statute  authorizing  the  organi- 
zation and  operation  of  mutual  benefit  asso- 
ciations  to  insure  against  loss  by  fire,  light- 
ning, and  tornadoes,  which  makes  it  the 
duty  of  a  policy  holder  to  notify  the  secre- 
tary of  his  loss,  and  then  of  such  secretary 
to  ascertain  and  adjust  such  toss  within 
thirty  days,  and  if  he  cannot  do  so,  to 
appoint  a  disinterested  committee  of  mem- 
bers to  do  it,  and,  following  the  failure  of 
such  committee  to  agree  wifh  the  insurer, 
provides  for  a  submission  to  arbitrators  to 
be  mutually  chosen,  it  la  competott  for 
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•ucb  an  UBoeiation  to  waive  the  statutory 
requirements,  and  it  does  waive  them,  if, 
when  a  claim  is  made  by  a  policy  holder, 
the  secretary  fails  to  offer  to  adjust  it,  fails 
to  name  any  committee  to  do  it,  and  fails 
to  ask  the  assured  to  join  in  an  arbitra- 
tion; or,  in  other  words,  the  obligation 
restd  upon  the  insurer  to  take  the  initiative 
to  procure  an  adjiistment  of  the  amount  of 
a  claim  in  tlie  mode  prescribed  by  the  stat- 
ute. Korris  v.  Equitable  Fire  Asso.  19  8. 
D.  114,  102  N.  W.  306;  Nerger  v.  Equitable 
Fire  Asso.  20  8.  D,  419,  107  H.  W.  &31. 

A  provision  for  an  arbitration  to  de- 
termine the  question  of  the  solvency  of  one 
«f  the  parties  in  a  contract  which  the  other 
party  IB  at  liberty  to  abrogate  in  case  in- 
aolvency  is  established,  is  impliedly  waived 
by  renewing  such  contract  after  insolvency 
takes  place  and  becomes  known.  Brush- 
Swan  Electric  Light  Co.  v.  Brush  Electric 
Co.  41  Fed.  163. 

If  the  parties  to  a  contract  owtaining 
a  provision  for  an  arbitration  of  matters  in 
difference  wholly  ignore  such  provision  in 
all  their  dealings,  tbey  will  be  deemed,  when 
litigation  ensues,  to  have  waived  it.  Meyer 
T.  Berlandi,  63  Minn.  59,  54  N.  W.  937. 

A  clause  in  a  building  contract  providing 
for  the  submission  to  arbitration  of  any 
4iaput«  respecting  the  trae  value  oi  omitted 
«r  extra  work  will  be  Seated  as  waived 
upon  an  appeal  from  a  judgment  in  favor 
of  the  contractor  for  the  last  instalment  of 
the  contract  price  and  for  compensation  for 
«ztra  work,  where  neither  party  has  in- 
sisted upon  or  offered  to  make  a  submis- 
sion, and  where,  upon  the  trial,  no  objec- 
tion was  made  to  the  claim  for  extra  work, 
npoa  the  ground  that  there  had  been  no 
aibitratimi.  Sinclair  v.  Tallmadge,  36 
Barb.  602. 

An  objection  that  an  arbitrfttion  and 
award  were  made,  by  the  terms  of  a  con- 
tract, a  condition  precedent  to  an  action 
for  damages,  waived  in  the  court  below,  can- 
not be  urged  on  an  appeal,  but  must  be  re- 
garded as  abandoned.  Hamelin  v.  Banner- 
man.  31  Can.  S.  C.  534. 

The  indefinite  postponement  of  consider- 
ation  of  a  claim  of  loss  under  a  fire  in- 
•arance  policy  is  not  the  equivalent  of  a 
rejection  oS  tae  claim  and  a  repudiation  of 
Utility  for  it  so  as  to  amount  to  a  waiver 
by  the  underwriter  of  any  condition  in  the 
li^.  Patrick  T.  Farmers*  Ins.  Co.  43 
H.  621.  80  Am.  Dec.  107. 


XXr.  Effect  of  uneofuUNonol  denial  of 
att  WdbUitif. 

If  the  underwriter  does  not  deny  its 
llahilfW  for  a  loss,  it  is  the  duty  of  the 
poliCT  holder  to  demand  an  appraisal,  when 
a  policy  of  in  insurance  provides  for  one 
as  a  condition  preesdent  to  the  right  to  sue. 
Carp  V.  Queen  Ins.  Co.  104  Mo.  App.  502. 
79  S.  \V.  757. 

In  England  the  effect  of  totally  denying 
Vability  on  a  contract  containing  clauses 
nquirinff  an  arbitration-  to  determine  an 
4rLJll.(NJ8.) 


amount  payable,  and  forbidding  any  suit 
or  action  to  be  maintained  on  the  contract 
until  after  an  award,  upon  the  necessity  of 
an  arbitration  uid  award  as  a  condition 
precedent  to  resorting  to  the  courts,  was 
considered  in  the  case  of  Goldstone  v.  Ok- 
bom,  2  Car.  &  P.  S50.  In  that  case  it  was 
held,  in  harmony  with  a  long  line  of  de- 
cisions in  the  United  States,  that  one  in- 
sured by  a  policy  of  fire  insurance  provid- 
ing that,  in  caae  any  difference  between  the 
insurer  and  insured  should  arise  out  of  the 
contract,  tiiere  should  be  an  immediate  sub- 
mission of  the  dispute  to  arbitrators  chosen 
by  a  prescribed  method,  and  that  nothing 
should  be  payable  for  insurance  under  the 
policy  until  after  an  award  had  fixed  the 
amount  payable,  might  maintain  an  action 
to  recover  for  a  loss  insured  against  with- 
out proceeding  to  an  arbitration  or  pro- 
curing an  award,  where  the  insurer  had 
absolutely  dmied  the  right  of  the  policy 
holder  to  recover  any  sum  at  all,  and  did 
not  merely  question  the  amount  of  hia  loss. 

In  the  United  States  an  overwhelming 
majority  of  the  courts  have  held  that  the 
absolute  and  unconditional  denial  by  an 
insurance  company  of  any  liability  what- 
ever to  pay  anything  upon  the  policy  ren- 
ders inoperative  and  nugatory  the  cus- 
tomary provisions  for  an  arbitration  to  de- 
termine the  amount  of  a  loss  and  an  award 
as  a  condition  precedent  to  an  action  to 
recover  it.  Farnum  v.  Phoenix  Ins.  Co.  83 
Cal.  246,  17  Am.  St.  Rep.  233,  23  Pac.  869  : 
GleuB  Falls  Tns.  Co.  v.  Hite,  83  111.  App. 
549;  Retail  Merchants'  Asso.  Mut.  F.  Ins. 
Co.  V.  Cox,  138  III.  App.  14;  Liverpool  & 
L.  &  G.  Ins.  Co.  V.  Hall,  1  Kan.  App.  IS, 
41  Pac.  65;  Insurance  Co.  of  N.  A.  v. 
Forwood  Cotton  Co.  12  Ky.  L.  Rep.  846,  13 
Kr.  L.  Rep.  261;  Lewis  Baillie  &  Co.  v. 
V,  estern  Assur.  Co.  49  La.  Ann.  658,  21  So. 
736;  Allegre  v.  Marvland  Ins.  Co.  6  Harr. 
4  J.  408,  14  Ani. 'Dec.  289;  Wainer  v. 
Milford  Mut.  F.  Ins.  Co.  153  Mass.  335,  11 
L.R.A.  598,  26  N.  E.  877;  Hamburg  v.  St. 
Paul  F.  A.  M.  Ins.  Co.  68  Minn.  335,  71 
N.  W.  388;  Moore  v.  Sun  Ins.  Office,  100 
Minn.  374,  111  N.  W.  260;  Dautel  v.  Penn- 
sylvania F.  Ins.  Co.  65  Mo.  App.  44;  Thom- 
as r.  Lebanon  Town  Mut.  F.  Ins.  Oo.  78 
Mo.  App.  268 ;  Blackwelt  v.  American  Gent. 
Ins.  Co.  80  Mo.  App.  75;  Montgomery  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.  80  Mo. 
App.  500;  Vining  v.  Franklin  F.  Ins.  Co. 
89  Mo.  App.  311;  White  v.  Farmers'  Mut. 
F.  Ins.  Co.  97  Mo.  App.  S90,  71  S.  W. 
707;  Savage  v.  Phoenix  Ins.  Co.  12  Mont. 
458.  83  Am.  St.  Rep.  601,  81  Pac.  66: 
Western  Horse  &  Cattle  Ins.  Co.  v.  Put- 
nam, 20  Xeb.  331,  30  N.  W.  246;  German- 
American  Ins.  Co.  V.  Etherton,  25  Meb. 
505,  41  N.  W.  406:  Union  Ins.  Co.  v.  Bar- 
wick,  36  Neb.  223,  54  N.  W.  519;  Home  F. 
Ins.  Co.  V.  Kennedy,  47  Neb.  138,  63  Am. 
St.  Rep.  621,  66  X.  W.  278;  Mtna  Ins.  Co. 
V.  Simmons,  49  Neb.  811,  6B  N.  W.  125: 
Lasher  v.  Northwestern  Nat.  Ins.  Co.  18 
Hun,  98;  Lang  v.  Eagle  Fire  Co.  12  App. 
DlT.  80,  48  IT  Y.  Supp.  539:  Baldwin  v. 
Fraternal  Aoei.  Awo.  21  Misc.  124,  46  N.  Y. 
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Supp.  1016;  Yendel  v.  Western  Aasur.  Co. 
21  MiBc  348,  47  K.  Y.  Supp.  141;  Sands 
V.  Dwelling-House  Ins.  Co.  26  Pittsb.  L.  J. 
N.  8.  318;  Hickeraon  t.  Gennan-Americau 
Ins.  Co.  96  Tenn.  193,  32  L.R.A.  172,  33 
S.  W.  1041;  Connecticut  F.  Ina.  Co.  v. 
Hilbrant,  —  Tex.  Civ.  App.  — ,  73  S.  W. 
558;  Stoddard  v.  Cambridge  Mut.  F.  Ins. 
Co.  76  Vt.  253,  54  Atl.  284;  Pencil  v. 
Home  Ins.  Co.  3  Wash.  485,  28  Pac.  1031 ; 
Hennes^  v.  Niagara  F.  Ins.  Co,  8  Wash. 
91,  40  Am.  St  Rep.  802,  36  Pao.  685; 
Kahn  v.  Traders'  Ins.  Co.  4  Wyo.  419,  62 
Am.  St.  Rep.  47,  34  Pac  1059, 

In  the  Texas  and  Washington  cases  above 
cited,  the  denial  of  liability  was  regarded 
as  an  implied  waiver  of  the  arbitration 
clauBes.  In  the  Louisiana  case,  the  court 
said  the  denial  of  liability  left  nothing  to 
arbitrate.  In  the  Maryland  case,  the  insur- 
ance company  plainly  and  unequivocally 
notified  the  poli<nr  holder  tlM.t  bis  claim  for 
indemnity  would  not  be  adjusted  or  al- 
lowed. In  Hamberg  v.  St.  Paul  F.  &.  M. 
Ins.  Co.  68  Minn.  336,  71  N.  W.  388,  the 
company  told  the  policy  holder  to  go  ahead 
and  sue.  In  one  of  the  Washington  cases, 
the  insurance  company  took  the  position  at 
the  outset  that  the  fire  which  destroyed 
the  insured  property  had  been  wilfully 
started  the  policy  bolder  himself;  and  in 
the  other  that  the  policy  holder  had  sworn 
falsely  to  the  proofs  of  loss.  In  the  Wyom- 
ing case  the  insurance  company  contended 
that  the  policy  was  absolutely  void,  there- 
by repudiating  the  entire  contract. 

In  case  of  an  absolute  unconditional 
denial  of  all  liabili^  on  a  contract  for  what- 
ever reason  assigned,  compliance  with  an 
arbitration  provision  in  it  is  deemed  un- 
necessary. Itisurance  Co.  of  N.  A.  v.  For- 
wood  Cotton  Co.  12  Ky.  L.  Rep.  846,  13 
Ky.  L.  Rep.  261;  Retail  Merchants'  Abso. 
Mut.  F.  Ins.  Co.  T.  Cox,  138  111.  App.  14; 
Dautel  T.  Pennsylvania  F.  Ins,  Co.  89  Mo. 
App.  44. 

Or,  as  some  put  it,  unnecessary  and  use- 
less or  idle.  Moore  v.  Sun  Ins.  Ofilce,  100 
Minn.  874.  Ill  N.  W.  260;  Thomas  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.  78  Mo. 
App.  268;  Blackwell  v.  American  Cent.  Ins. 
Co.  80  Mo.  App.  76;  Montgomery  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.  80  Mo.  App. 
500. 

If,  said  the  court  in  Carp  v.  Queen  Ins. 
Co.  104  Mo.  App.  502,  79  S.  W.  757,  a 
flre  insurance  company  takes  the  stand  that 
it  is  not  liable  at  all,  and  will  pay  nothing, 
it  would  be  senseless  to  incur  the  trouble 
and  expense  of  an  appraisement. 

The  sole  object  of  an  arbitration  clause 
in  a  fire  insurance  policy  is  to  enable  the 
parties  to  adjust  the  loss  and  ascertain 
the  damages  which  the  insured  is  entitled 
to  recover,  but  to  make  it  available  to 
the  insurer,  according  to  the  court  in  Lang 
V.  Eagle  Fire  Co.  12  App,  Div.  39,  42  N.  Y. 
Supp.  689,  there  must  he  something  to  arbi- 
trate, and  certainly  this  is  not  the  case 
where  all  liability  under  the  policy  is 
denied.  "In  other  words,"  said  vie  court, 
"the  insurer  must  admit  its  liability  to 
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pay  something  before  it  can  insist  upon  the 
insured  going  throof  h  with  what  would  be 
otherwise  an  idle  and  useless  ceremony." 

It  would,  in  the  opinion  of  the  court  in 
Hickerson  v.  German-American  Ins.  Co. 
96  Tenn.  193,  32  LJtA.  172,  33  S.  W.  1041, 
be  only  a  farce  to  adjust  the  amount  of  a 
fire  loss  by  arbitration  when  the  insurer 
denied  liability  for  any  amount,  since,  in 
that  caae,  the  insurer  has  nothing  to  arbi- 
trate, and  the  amount  of  damage  is  some- 
thing to  be  determined  only  after  the  ques- 
tion of  liability  has  been  conceded  or 
adjudged. 

A  provision  in  a  flre  insurance  policy  for 
an  appraisement  of  the  amount  of  a  loss 
is  put  in  for  the  rational  purpose,  it  has 
been  said,  of  ascertaining  in  a  fair  and  im- 
partial way  what  the  loss  is,  in  order  that 
the  insurer  may  settle  it ;  and,  if  the  insurer 
does  not  intoid  to  settle,  there  is  no  rea- 
son why  the  loss  should  be  appraised, — if 
litigation  must  be  resorted  to,  to  collect, 
the  means  of  ascertaining  the  damage  wiUi- 
out  litigation  need  not  be  called  into  play. 
Vining  v.  Franklin  F.  Ins.  Co.  80  Mo.  App. 
311. 

The  policy  under  consideration  in  White 
V.  Farmers'  Mut.  F.  Ins.  Co.  97  Mo.  App. 
590,  71  S.  W.  707,  contained  a  clause  which 
read  as  follows :  "All  disputes  between  this 
company  and  any  member  thereof  touching 
the  point  of  liability  of  this  company  to 
pay  any  loss,  or  the  value  of  property  de- 
stroyed or  damaged  by  fire  or  lightoing, 
shall  and  must  be  settled  by  mutual  agree- 
ment or  by  arbitration;  and  other  pro- 
ceeding in  court  is  entirely  prohibited," — 
a  clause  which,  in  the  wonls  of  the  court, 
was  not  a  condition  precedent  to  defendant's 
liability,  but  an  absolute  prohibition  of  the 
right  to  sue  either  before  or  after  arbi- 
tration. 

Plainly  such  a  clause,  if  valid,  ousts  the 
courts  of  their  jurisdiction. 

The  court  did  not,  however,  find  it  neces- 
sary to  express  an  opinion  concerning  the 
validity  of  this  provision,  since  the  in- 
surer unqualifiedly  draiied  all  or  any  lia- 
bility whatever  upw  the  policy,  so  that 
whether  the  provision  for  arbitration  wm 
good  or  bad,  compliance  with  it  was  nn- 
necesaary  and  wholly  useless. 

If  an  insurer  intentionally  gives  the  pol- 
icy holder  to  understand  and  believe  that- 
all  liability  for  the  loss  claimed  is  denied, 
the  provision  in  a  flre  insurance  policy  for 
an  arbitration  of  the  amount  of  a  loss  pre- 
liminarily to  any  suit  on  the  contract  may 
be  disregarded  W  t^e  insured.  Seirie  t. 
Badger  Lumber  Co.  106  Mo.  Ai»>.  110,  SO 
S.  W.  4. 

An  insurer  who  denies  all  liability  upon 
a  fire  insurance  policy,  and  unreasonably 
delays  adjusting  a  claim  of  loss,  and  neg- 
lects to  take  any  steps  to  have  the  amount 
of  the  loss  appraised  by  artiitration,  waives 
the  benefit  of  a  clause  in  the  policy  provid- 
ing for  that  method  of  asinrtalning  tfae 
amount  of  a  lou  pr^imfnarily  to  litigation, 
and  absolves  a  policy  holder  who  haa  done- 
all  that  ha  could  do  to  have  the  losa  np- 
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f raised  as  required  by  the  ccmtract,  from 
he  obligation  to  obtain  an  appraisement 
before  bringing  suit.  Stephens  v.  Union  As- 
sur.  Soc.  J  6  L°tah,  £2,  67  Am.  St.  Rep.  595, 
50  Pac.  626. 

An  absolute  unconditioned  refusal  of 
underwriters  to  pay  a  loss  insured  against 
gives  the  assured  an  immediate  ri^ht  of 
action  to  recover  it,  notwithstanding  a 
clause  in  the  policy  that  payment  shall  not 
become  due  until  ninety  days  after  proof 
and  adjustment  of  loss,  and  that,  in  case 
of  dispute,  the  same  shall  be  settled  by 
arbitration.  Allegre  v.  Maryland  Ins.  Co. 
6  Harr.  &  J.  40S,  14  Am.  Dec.  289. 

The  court  will  not  exercise  its  discretion 
to  stay  the  proceedings  in  an  action  on  an 
Insurance  policy  containing  a  provision  for 
an  arbitration  of  the  amount  of  loss,  in 
statutory  form,  where  the  insurer  refuses 
to  admit  any  liability  for  the  loss.  Hughes 
V.  London  Assur.  Co.  4  Ont.  Rep.  293. 

A  disagreement  over  the  amount  of  a 
fire  loss,  and  an  offer  tiie  adjuster  of  the 
insurer  of  a  sum  in  seUtement,  followed  by 
its  rejection  by  the  policy  bolder  and  subse- 
quent silence  and  inaction  the  under- 
writer, is  not  an  absolute  denial  of  all  lia- 
bility, or  unqualified  rejection  in  toto  of 
the  policy  holder's  claim,  such  as  justifies 
him  in  bringing  an  action  to  recover  upon 
the  policy  for  his  loss  without  proceeding 
to  an  arbitration  under  its  provisiODS,  even 
when  the  underwriter  in  answer  to  the  suit 
deniM  all  liability.  Murphy  v.  Northmi 
British  &  M.  Co.  61  Mo.  App.  323. 

But  if  the  adjuster,  after  such  an  offer 
and  rejection,  ^vea  express  notice  in  writ- 
ing to  the  policy  holder  that  the  offer  of 
compromise  settlement  is  withdrawn,  his 
action  is  in  effect  a  refusal  to  pay  any- 
thing upon  the  policy,  and  relieves  the  in- 
sured of  any  (^ligation  to  proceed  with  an 
arbitration.  Dautel  v.  Pennsylvania  F. 
Ins.  Co.  65  Mo.  App.  44. 

A  denial  by  the  insurer  of  all  liability 
on  the  policy  prevents  a  provision  in  it  for 
an  appraisal  from  operating  as  a  condition 
precedent  to  an  action  on  the  policy  by 
*  the  insured  to  recover  for  a  loss,  but  does 
lint  estop  the  insurer  from  contesting  the 
amount  of  the  loss  in  such  action.  Penn 
Plate  Glass  Go.  v.  Spring  Garden  Ins.  Co. 
149  Pa.  265,  60  Am.  St.  Rep.  810,  42  Atl. 
138. 

The  doctrines  just  set  forth  respecting 
contraHa  of  insurance  hold  good  concern- 
ing other  contracts. 

If  all  liability  under  a  contract  contain- 
ing a  provision  for  arbitrating  differences 
arising  out  of  it  is  denied,  an  arbitration 
need  not  be  restnted  to  before  bringing 
suit  Uapea  V.  Metealf,  10  N.  D.  601,  88 
X.  W.  713. 

And  this,  notwithsimndfaig  the  arbitra- 
tion and  award  are  expressly  made  con- 
ditions precedent  to  suit.  Crilly  v.  Philip 
Rinn  Co.  13S  IlL  App.  198. 

In  Beny  v.  Carter,  19  Kan.  135,  the 
court  held  valid  and  binding  an  agreement 
by  several  neighbors  by  which  each  rave-, 
nanted  to  jniara  his  own  cattle  and  to  pre- 
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vent  his  stock  from  trespassing  on  the 
lands  and  injuring  the  crops  of  tiie  others 
for  a  stated  term  of  years,  and  further  if 
any  one  of  them  should  suffer  injury  from 
the  trespasses  of  another's  cattle,  and  the 
owner  of  the  stock  and  the  injured  party 
should  disagree  as  to  the  amount  of  dam- 
ages sustained,  that  the  question  of  the 
amount  of  such  damages  should  be  sub- 
mitted to  the  decision  of  arbitrators  chosen 
from  the  other  signatories  to  the  contract, 
whose  award  should  be  final.  The  court  de- 
'  Glared  it  knew  of  no  reason  why  such  a 
contract  should  not  be  valid  and*  binding, 
snd  held  the  provision  in  it  for  an  arbi- 
tration  of  the'  amount  of  damages  to  have 
been  waived  by  an  absolute  repudiation  by 
the  defendant  of  the  entire  principal  con- 
tract. This  unconditional  repudiation  by 
one  who  had  broken  all  his  covenants  in 
a  contract  containing  a  provision  for  arbi- 
trating damages  in  case  of  a  breach  was 
held  to  give  the  injured  party  a  right  to 
sue  at  once  in  any  court  having  the  re- 
quisite jurisdiction  to  recover  his  damages. 
In  that  case  the  court  expressed  the  opin- 
ion that  for  one  party  to  propose  an  ar- 
bitration under  a  contract  which  the  other 
refuged  to  recognize  would  be  an  idle  and 
useless  ceremony. 

In  Smith  v.  California  Ins.  Co.  85  Me. 
348,  27  Atl.  191,  an  action  on  a  fire  insur- 
ance policy  to  recover  a  loss,  the  contract 
contained  the  usual  provision  for  an  arbi- 
tration to  determine  the  amount  of  loss  as 
a  condition  precedent  to  suit.  No  arbitra- 
tion had  taken  place,  neither  party  had  re- 
questod  one,  or  taken  any  step  to  bring  one 
about.  The  company  repudiated  utter^  all 
liability,  on  the  ground  that  the  poUcT 
holder  had  not  on^  been  guilty  of  fraud!, 
but  had  purppeely  and  with  criminal  in- 
tent set  fire  to  the  insured  property.  The 
court  held  that  the  defense  had  been  es- 
tablished by  a  stroi^  preponderance  of  evi- 
dence, and  set  aside  a  verdict  for  the  plain- 
tiff and  remanded  the  case  for  a  new  trial. 
In  so  ruling  the  court  did  not  deem  it 
necessary  to  decide  as  to  the  l^al  effect 
upon  the  arbitration  clause  of  the  denial  by 
the  company  of  any  liability  whatever  on 
the  policy. 

On  the  new  trial  there  was  a  verdict  for 
the  company,  and  when  the  case  came  again 
before  the  court  for  review,  In  87  Me.  190, 
32  Atl.  872,  complaint  was  made  that  the 
trial  jostice  had  erred  in  refusing  to  rule 
as  a  matter  of  law  that  the  defendant  had 
waived  its  right  to  an  arbitration  as  a 
condition  precedent  to  the  action.  The 
court  answered  that  the  waiver  had  not 
been  made  oat,  but  did  not  refer  to,  nor 
did  counsel,  so  far  as  the  report  of  the 
ease  discloses,  ai^e,  the  point  that  the 
absolute  and  unconditional  refusal  of  the 
company  to  pay  any  sum  whatever  made 
an  arbitration  unnecessary. 

There  have  been  one  or  two  decisions 
somewhat  out  of  harmony  with  the  great 
number  of  American  cases  on  the  point 
here  under  consideration. 

It  has  been  held  in  Ohio  th^  a  denial 
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of  ultimate  liability  on  a  fire  insurance 
policy  ifl  not  necessarily  a  denial  of  the 
amount  of  a  loBB,  and,  in  thua  ruling,  it 
was  said  that  in  many,  perhaps  in  most, 
i-asea,  there  is  nothing  inconaistent  in  de- 
manding compliance  with  the  conditims 
agreed  upon  for  aBcertuniiw  the  amount 
of  loss  of  damage,  and  at  tiie  aame  time 
insisting  that  there  are  l^al  defenses  to 
any  liability  whateTer.  Pheenix  Ins.  Co,  v. 
Carnahan,  63  Ohio  St.  258,  58  N.  E.  805. 

This  view  found  favor  in  one  case  in 
Texas. 

When  an  insurance  policy  provides  for 
an  appraisement  to  ascertain  the  amount  of 
a  loss  or  damage,  and  also  coiitains  a  clause 
that  the  insurer  shall  not,  by  proceeding 
to  an  appraisement,  waive  any  other  con- 
dition in  the  policy,  a  denial  by  the  insurer 
of  all  liability  on  the  policy  by  reason  of 
an  alleged  breach  of  its  conditions  by  the 
assured  does  not  preclude  it  from  insist- 
ing that  an  appraisement  of  the  loss,  pre- 
viously made  in  conformi^  with  the  terms 
of  the  policy  in  that  respect,  is  conclusive 
as  to  its  amount.  American  Cent.  Ins.  Co. 
V.  BasB  Bros.  90  Tex.  380,  38  S.  W.  ni9. 

A  total  denial  of  all  liability  upon  a 
marine  insurance  policy  for  a  loss  claimed 
by  the  policy  holder  does  not  entitle  him 
to  bring  an  action  on  such  policy  to  recover 
his  loss,  where  the  policy  distinctly  pro- 
vided that,  if  any  difference  arose  between 
the  insurer  and  insured  as  to  a  loss  or 
damage  or  any  other  matter  relating  to  the 
insurance,  arbitrators  should  be  appointed 
in  the  usual  way  to  decide  it,  and  that  the 
insured  should  not  be  entitled  to  maintain 
any  action  at  law  or  suit  in  equity  on  the 
policy  until  the  matters  in  dispute  had 
been  referred  to  arbitration,  and  that  the 
obtaining  of  an  award  from  the  arbitrators 
should  bie  a  condition  precedent  to  main- 
taining any  action  or  suit  on  the  politrr. 
Lantalum  t.  Anchor  M.  Ins.  Co.  22  K.  B. 
14. 

A  provisitHi  in  •  fire  insurance  policy 
for  an  arbitration  touching  any  loss  or 
damage,  and  an  award  that  shall  be  bind- 
ing as  to  the  amount  of  such  loss  or  damage, 
but  shall  not  decide  the  liability  of  the 
insurer,  and  the  underwriter's  request  for 
an  arbitration  pursuant  tiiereto,  do  not  pre- 
clude the  insurer,  after  the  award,  from 
denying  legal  liability  upon  the  policy,  up- 
on grounds  rendering  the  policy  void. 
Johnson  v.  American  F.  Ins.  Co.  41  Minn. 
396,  43  N.  W.  69;  Johnson  v.  Orient  Ins. 
Co.  41  Minn.  400,  43  N.  W.  1161. 

If  an  underwriter,  before  suit,  has  not 
waived  a  provision  in  a  fire  insurance 
polity  reqafring  an  arbitration  and  award 
as  a  condition  precedent  to  the  policy  hold- 
er's action  when  the  amount  of  a  "loss  is 
not  agreed  upon,  it  is  not  precluded  from 
setting  up  and  insisting  upon  the  defense 
that  tne  action  is  not  maintainable  because 
no  arbitration  has  been  had,  by  also  plead- 
ing facts  to  show  that  it  is  not  liable  on 
the  merits  for  any  sum  whatever.  Carp  v. 
Queen  Ins.  Co.  1D4  Mo.  Am>.  602,  79  S.  W. 
767. 
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When  a  di£Ference  has  arisen  over  the 
amount  of  a  loss  between  insurer  and  in- 
sured, and  the  former  has  made  a  written 
request  of  the  latter  for  an  arbitration, 
pursuant  to  the  provisions  of  a  fire  insur- 
ance policy  making  one  a  condition  pre- 
cedent to  any  suit  or  action,  and  no  arbi- 
tration takes  place  without  the  insurer's 
fault,  the  beneUt  of  the  arbitration  as  a 
condition  precedent  is  not  lost  by  the  in- 
surer's setting  up  as  a  defense  to  the  policy 
holders'  action  the  further  claim  that  there 
is  no  liability  whatever  in  any  event  for 
the  loss.  Pioneer  Mfg.  Co.  v.  Phoenix  Aa- 
sur.  Co.  106  N.  C.  2S,  10  8.  E.  10S7. 

A  provision  in  an  accident  insurance  pol- 
icy to  the  effect  that  any  difference  that 
might  arise  between  the  insurer  and  the 
assured  or  any  beneficiary,  as  to  the  mean- 
ing or  extent  of  the  contract,  the  amount  of 
any  claim  upon  it,  the  fulfilment  of  any  of 
its  conditions,  or  any  matter  or  thing  aris- 
ing out  of  or  concerning  the  insurance, 
should  be  referred  to  arbitration  and  the 
decision  of  a  neutral  person,  whose  award 
should  be  final  and  binding  and  conclu- 
sive evidence  of  the  amount  payable,  coupled 
with  a  stipulation  making  an  award  by 
such  arbitrator  a  condition  precedent  to 
the  insurer's  liability  or  obligation  to  pay 
the  insurance,  and  to  the  enforcement  of 
any  claim  for  it,  was  held  in  Nolan  v. 
Ocean  Acei.  k  Guarantee  Corp.  6  Ont.  L.  Bep. 
644,  valid  and  binding  on  the  policy  hold- 
er, and,  notwithstanding  the  defendant  had 
explicitly  denied  all  liability  to  pay  any 
sum  whatever  on  the  policy,  it  was  held 
that  the  action  could  not  be  maintained 
without  a  compliance  with  the  condition. 
Logically,  the  court  conceded  this  conclu- 
sion made  the  action  premature  and  Hub- 
jeet  to  dismissal,  but,  as  the  insurance 
company  had  not  asked  this,  but  only  moved 
for  a  stay  of  proeeediiufs  oonstraining  the 
plaintiff  to  go  to  an  arbitration,  the  motion 
was  granted. 

Upon  the  question  whether  a  poli^  hold- 
er whose  claim  is  absolutely  rejected  is 
bound,  before  bringing  suit,  to  seek  an  arbi- 
tration, the  reasoning  of  Sbaw,  Ch.  J.,  in 
Boynton  v.  Middlesex  Mut.  F.  Ins.  Co.  4 
Met.  212,  respectiiw  the  ri^t  of  an  in- 
sured to  maintain  his  action  in  the  coun- 
ty where  he  lived,  instead  of  in  the  county 
where  the  insurer  had  its  home  office,  when 
the  act  incorporating  the  company  desig- 
nated its  home  county  as  the  place 'to  try 
actions  to  recover  for  losses  of  disputed 
amounts,  is  worth  stating  for  its  analo- 
gous application.  If,  said,  in  substance,  the 
chief  justice  in  that  cose,  the  directors,  as 
will  most  frequentiy  happen,  determine  that 
the  loss  it  one  for  which  the  ccmipany  is 
not  liable,  they  cannot  proceed  to  ascertain 
its  amount;  it  is  their  duty  to  resist  the 
claim  altogether.  Yet  the  assured  muat 
have  bis  remedy,  and  cannot  have  the 
special  one  provided.  If  his  entire  right 
to  recover  is  denied,  it  seems  reasonable  to 
allow  him  the  privilege  granted  by  law  to 
other  litigants  to  choose  his '  own  forum . 
But  if  the  right  is  con<^dp4,  and  it  is  » 
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mere  que«tion  u  to  amount,  a  suit  prompt- 
)j  brought  and  tried  in  the  vicinity  would 
Hem  to  be  all  tliat  ii  required  to  secure 
to  the  auured  tbe  indemnity  promised  1^ 
the  policy. 

Questions  of  pleading  in  actions  on  con- 
tracts stipulating  for  preliminary  arbitra- 
tions as  conditions  precedent  to  suits  have, 
with  some  frequency,  engaged  the  attention 
of  the  courts  and  require  separate  notice. 

The  necessity  for  the  plaintiff  to  plead 
specifically  compliance,  or  adequate  excuse 
for  a  failure  to  comply,  with  the  condition 
precedent  on  his  part,  in  order  to  make 
out  his  cause  of  action  on  the  one  hand,  or 
the  need,  on  the  other  hand,  for  the  defend- 
ant to  plead  particularly  in  defense  the 
condition  and  nonfulfilment  of  it,  in  order 
not  to  be  esteemed  as  having  waived  it,  are 
qnestirais  of  prime  importance. 

As  a  general  rule,  the  plaintiff  is  bound 
to  set  up  performance  of  the  arbitration 
a^eement,  or  excuse  the  nonperformance  of 
it  a£Brmatively  by  appropriate  apeeifle  alle- 
gations. 

In  an  action  1^  a  policy  holder  on  a  fire 
insurance  policy  containing  the  usual  clause 
for  an  appraisal  to  determine  the  amount 
oi  the  loss,  as  a  condition  precedent  to 
any  action  to  recover  insurance,  a  general 
allegation  that  the  plaintiff  has  duly  kept 
and  'performed  all  the  conditions  of  the 
contract  is  not  the  e<juivalent  of  an  aver- 
ment that  an  arbitration  has  been  had  and 
an  sward  made,  excused,  or  waived.  Car- 
roll Girard  F.  Ins.  Co.  72  Cal.  297,  13 
Fae.  803;  Vernon  Ins.  &  T.  Co.  v.  Maitlen, 
158  Ind.  393,  63  K.  E.  756;  Moeness  v.  Ger- 
man-American F.  Ins.  Co.  60  Minn.  341, 
52  N.  W.  932. 

This  is  because  the  award  is  an  integral 
and  essential  element  in  the  cause  of  action. 
Carroll  v.  Girard  F.  Ins.  Co.  and  Vernon 
Ins.  Sl  T.  Co.  v.  Maitlen,  supra. 

And  because,  too,  the  miUung  of  an  award 
is  the  act  of  third  persons,  and  not  of  the 
policy  bolder.  CaiToll  v.  Girard  F.  Ina. 
Co.  and  MosnesB  v.  German-American  F. 
Ins.  Co.  supra. 

And  obviously  only  the  defendant  can 
waive  the  condition  expressly  or  impliedly. 

An  all^ation  in  an  action  to  recover  for 
railroad  construction  work,  that  the  person 
who  was  d^ignated  in  the  contract  to  act 
as  arbitrator  "wholly  neglected  and  re- 
fused" to  pass  upon  the  subject  out  of 
which  tbe  plaintilTa  claim  arises,  as  con- 
templated in  a  condition  precedmt  to  suit, 
is  insufficient  to  excuse  noncompliance  with 
such  condition.   Low  v.  Fislier,  27  Fed.  542. 

A  general  averment  of  performance  of 
all  tbe  conditions  of  a  contract  which  con- 
tains an  arbitration  clause  is,  however, 
sufflcient  as  against  a  general  demurrer. 
Capples  V.  Alamo  Irrig.  £  Mfg.  Co.  7  Kan. 
App.  «92,  61  Pac  920. 

In  genersl,  also,  a  defendant  sued  on  a 
contract  coDbtinin^  a  provision  for  an  arbi- 
tration ss  s  condition  precedent  to  suit  is 
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required  to  set  up  the  plaintiff*B  n^leet 
to  comply  with  the  condition,  if  he  intends 
to  rely  on  noncompliance  as  a  defense. 

A  plea  setting  up,  as  a  defense  to  an  ac- 
tion on  a  contract  of  sale  and  delivery 
with  a  warranty  of  quality,  that  it  was  a 
condition  therein  that  differences  respect- 
ing grade  and  quality  should  he  settled  by 
arbitration,  is  bad  unless  it  further  alleges 
arbitration  to  have  been  made  a  condition 

grecedent  to  suit  Hudmon  v.  Cuyas,  fl  C. 
.  A.  381, 13  U.  S.  App.  443,  57  Fed.  355. 
That  there  has  been  no  arbitration  not- 
withstandii^  differences  arose  over  the 
amount  of  the  loss,  as  required  by  a  fire 
insurance  policy  providing  that,  in  case  dif- 
ferences should  arise,  the  amount  of  the 
loss  should  be  submitted  to  arbitration,  and 
no  suit  or  action  should  be  maintained  until 
an  award  was  made,  is  a  matter  of  defense 
to  an  action  on  the  policy  to  recover  a  loss. 
Bergman  t.  C<Hnmercial 'Union  Ins.  Co.  12 
Ky.  L.  Rep.  942. 

Although  an  agreement  in  a  contract  of 
sale  and  delivery  of  live  stock  of  certain 
specific  qualities,  to  arbitrate  differences,  is 
valid,  and  will,  if  not  performed,  waived, 
or  excused,  bar  a  suit  for  the  purchase 
money,  nevertheless  nonperformance  is  a  de- 
fense, and  if  not  set  up  in  the  pleading  of 
defendant  or  reserved  by  him  therein,  and 
if  he  appears  and  defends  without  raising 
the  point,  such  defense  is  to  be  deemed 
abandoned.  Alford  t.  Tiblier,  McGIoin 
(La.)  151.. 

A  clause  in  an  insurance  contract  that  no 
holder  of  the  policy  shall  be  entitled  to 
maintain  an  actitm  on  it  until  he  shall 
have  offered  to  submit  bis  claims  to  refer- 
ence, and  if,  without  doing  so,  he  shall  com- 
mence suit,  bis  claim  shall  be  released  and 
the  insurer  discharged  from  liability,  avail- 
eth  not  an  underwriter  though  uncomplied 
with,  unless  formally  set  up  and  pleaded 
as  a  defense.  Dyer  v.  Piscstaqna  F.  &  M. 
Ins.  Co.  S3  Me.  118. 

An  award  or  settlement,  to  be  available 
to  a  defendant,  must  be  pleaded,  or  it  is 
inadmiuible  in  bar  of  tne  suit.  Derby 
Desk  Co.  T.  Connor  Bros.  Constr.  Co.  204 
Mass.  461,  90  N.  E.  543. 

While  a  plea  to  a  suit  by  a  benefit  build- 
ing society  to  foreclose  a  mortgage  given 
to  secure  a  loan  to  one  of  its  members,  on 
the  ground  of  breaches  of  his  obligations 
to  pay  dues  and  subscriptions,  that  the 
constating  articles  and  agreements  provided 
for  a  reference  of  the  controveraies  involved 
to  arbitration,  pursuant  to  an  act  of  Par- 
liament (10  Geo.  IV.  chap.  56,  %  27,  etc.), 
and  that  arbitrators  had  been  named  ac- 
cordingly, and  were  in  office  at  the  begin- 
ning of  the  suit,  but  had  made  no  award,  is 
good,  and  the  arbitration  provided  for 
excludes  the  right  to  bring  the  suit,  yet  a 
replication  that  arbitrators,  by  inadvert- 
ence, accident,  or  mistake  of  the  society 
and  its  members,  had  never  been  appoint- 
ed, and  there  were  none  to  act  in  the 
premises,  meets  and  avoids  the  plea.  Reeves 
V.  White,  21  L.  J.  Q.  B.  N.  S.  169,  17  Q.  B. 
995,  10  Jur.  637,  16  J.  P.  118. 
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XXVII.  Legislation, 

a.  General  effect  of  utatiUea  reffutating 
arbitrations. 

A  statute  regulating  arbitrations  and 
awards  does  not  nullify  common-law  arbi- 
trations, but  is  merely  cumulative,  as  a 
general  thing.  Miller  v.  Goodwine,  29  Ind. 
46;  Webb  t.  Zeller,  70  Ind.  408. 

Irrespective  of  legislation  regarding  the 
reference  of  pending  suits  to  arbitration, 
it  is  ^vitfain  the  regular  scope  of  the  powers 
of  courts  of  law  and  equity  to  order,  with 
.the  consent  of  the  parties,  an  arbitration  of 
the  matter  in  controversy  in  any  litigation 
then  depending,  and  to  enforce  the  award. 
FhilUps  T.  ShiplOT,  1  Bland.  Ch.  616. 

A  submission  to' arbitration  under  a  stat- 
ute must  conform  to  the  statute  in  erery 
essential  particular.  Western  Female  Sem- 
inary T.  Blair,  1  Disney  (Ohio)  370. 

The  failure  to  have  a  submission  conform 
in  substance  to  the  terms  of  a  statute  au- 
thorizing it  in  the  particular  case,  and  the 
neglect  of  the  arbitrators  to  convene  and 
begin  the  arbitration  within  the  time 
limited  by  such  statute  for  commencing 
the  proceedings,  render  a  subsequent  award 
nugatory,  if  ^ere  bas  been  no  waiver  of  the 
objections.  Re  Smith,  12  Out  Rep.  20. 

An  attempt  to  enter  into  a  statutory  arbi- 
tration, which  fails  because  some  of  the 
essential  provisions  of  the  statute  are  not 
complied  with,  cannot  be  made  effective  as 
a  common-law  submission.  Holdridge  v. 
Stowell,  39  Minn.  360,  40  N.  W.  259. 

la  South  Carolina  the  presumption  is, 
where  it  is  not  expremljr  stipulated,  that 
a  submission  to  arbitration  is  under  the 
statute  of  that  state.  Bishop  v.  Valley  Falls 
Hfg.  Go.  78  S.  C.  312,  68  S.  E.  939. 

A  statutory  arbitration  in  California  is 
virtually  an  action  culminating  in  a  judg- 
ment upon  the  award  entered  in  court.  The 
arbitrators  under  this  statute  constitute 
a  part  of  the  court,  and  have  no  jurisdic- 
tion where  the  court  has  none  of  the  sub- 
ject-matter, nor  do  they  possess  any  com- 
mon-law powers  as  arbitrators.  In  short, 
the  statute,  and  it  alone,  governs  the 
whole  proceeding  and  determines  every 
question,  including  the  validity  of  the  sub- 
mission itself.  Williams  v.  Walton,  9  Cal. 
142. 

A  submission  of  a  controversy  under  the 
New  Hampshire  Statute  (Gen.  Laws,  chap. 
25],  S  2),  though  carried  to  an  award,  is 
held  no  bar  to  an  aetioa  ior  the  same  cause, 
where  the  award  has  not  been  filed  with 
the  court  and  a  motion  made  for  Judg- 
ment upon  it,  and  judgment  ordered.  Pitman 
V.  Thompson,  63  N.  H.  73. 

Either  party  to  a  New  Tork  standard 
fire  insurance  contract  has  a  right  for  a 
reasonable  time  to  require  an  appraisal  of 
a  loss,  when  there  is  a  disagreement  over 
its  amount.  Chainless  Cycle  Mfg.  Oo.  v. 
Security  Ins.  Co.  169  N.  Y.  304.  62  N.  E. 
302. 

The  arbitration  clause  in  the'  standard 
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form  of  policy  provided  for  by  the  Massa- 
chusetts Statute  (Pub.  Stat.  chap.  119, 
§  139)  is  held  not  to  prevent  the  policy 
holder  frmn  suing  for  and  recovering  the 
amount  of  his  loss  In  the  courts.  Clement 
v.  British  American  Assur.  Co.  141  Mass. 
298,  6  N.  E.  847. 

The  fact  that  a  standard  form  of  insur- 
ance contract  has  been  provided  for  by 
statute,  for  the  parties  to  make,  affords 
no  reason  for  giving  to  an  arbitration  clause 
contained  in  it  any  different  construction 
from  that  which  courts  have  given  all  along 
to  similar  contracts  made  without  any 
legislative  sanction.  Dunton  t.  Westchester 
F.  Ins.  Co.  104  Me.  372,  20  IiJLA.(N.S.) 
1058,  71  Atl.  1037. 

The  statute  pf  South  Dakota  (Comp. 
Laws,  §  3582)  declaring  void  every  stipu- 
lation or  condition  in  a  contract  by  which 
any  party  to  it  is  restricted  from  enforcing 
his  rights  under  it  by  the  usual  1^^  pro- 
ceedings in  the  ordinary  tribunals,  or 
which  limits  the  time  in  which  he  may 
thus  enforce  his  rights,  does  not  apply  to  or 
affect  a  clause  in  a  building  contract  pro- 
viding that  the  architect  shall  fix  the  value 
of  additional  or  omitted  work  and  materials, 
and  determine  the  amount  to  be  paid  or 
withheld  for  such  work  or  materials.  Seim 
V.  Krause.  18  8.  D.  630,  83  N.  W.  083. 

By  statute  in  Ontario,  fire  insurance  con- 
tracts  are  sanctioned  with  provisions  for 
references  to  arbitration  under  an  arbl* 
tration  regulation  statute,  and,  appar^tly, 
th  e  statutory  prov  is  ion  is  indorsed  upon 
standard  policies  in  common  use,  but  it 
is  permissible  for  the  parties  to  insurance 
contracts  to  vary,  by  agreement,  oonditiona 
dealing  with  the  same  subjeeto  as  those 
covered  by  statute,  provided  tiiey  are  made 
just  and  reatcmahle,  and  do  not  impose  on 
the  policy  holder  more  stringent,  onerous,  or 
c(»nplicated  terms  than  the  statute  does. 
TIm  statutory  conditions  respecting  arbi- 
tration and  award  are,  like  others,  variable 
in  this  way,  but  when  the  substituted  pro- 
visions are  more  burdensome,  stringent, 
and  complicated  respecting  .a  reference  to 
ascertain  and  determine  ute  amount  of  a 
loss,  than  the  statutory  terms  are,  the 
courts  hold  the  assured  not  bound  by  them, 
and  entitled  to  maintain  his  action  on  the 
policy  without  proceeding  to  arbitration. 
Cole  V.  London  Mut.  F.  Ins.  Co.  15  Ont.  L.. 
Rep.  610.  10  Ont.  Week.  Bep.  930. 

There  is  a  similar  statute  in  Nova  Scotia 
(acts  of  1899,  chap.  30,  Hev.  SUt.  1900, 
chap.  147).  Harrison  v.  Western  Assur. 
Co.  35  N.  S.  4S8. 

An  insurance  company  Issuing  a  fire  in- 
surance policy  in  the  Province  of  Ontario 
falls  under  the  operation  of  a  provincial 
statute  (30  Vict.  chap.  24)  allowing  the  in- 
sertion of  conditions  respecting  arbitra- 
tions, hut  if  the  company  does  not  use  the 
statutory  form,  it  is  held  quite  strictly  to 
.  have  either  waived  the  condition  or  not  to 
have  gone  beyond  the  statute,  and  in  any 
case  not  to  have  bound  the  policy  holder, 
unless  the  substituted  condition  conformed 
to  the  requirements  fif  the  statute  in  the 
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condition  precedent  to  a  suit  on  the  policy, 
bnt  allows  a  trial  on  the  question  of  lia- 
bility to  be  had  and  an  after  reference,  if 
necessary,  to  arbitration,  to  determine  the 
amount.  Ulrich  T.  Kational  Ins.  Co.  42 
L.  C.  Q.  B.  141. 

b.  Valued   policy  atatuCes  and  total 
lowes  by  fbre. 

In  several  of  the  United  States,  statutes 
have  been  enacted  declaring  the  amount 
written  in  a  fire  insurance  policy  to  limit 
the  liability  of  the  insurer  the  measure 
of  the  value  of  the  insured  property  vhen 
the  policy  was  issued. 

This  le^slation  has  had  much  effect  up- 
on the  customary  clauses  in  fire  insurance 
policies  providing  for  appraisements  to  de- 
tomine  the  amounts  of  losses  as  conditions 
precedent  to  actions  to  recover  insurance. 

As  a  general  rule,  when  no  statute  inter- 
feres, such  clauses  are  upheld  in  the  courts. 
They  are  valid  and  binding  in  the  absence 
of  any  prohibitory  legislation.  Zaleskv  v. 
Home  Ins.  Co.  102  Iowa,  013,  71  N."  W. 

see. 

The  numerous  decisions  cited  ubi  supra 
et  infra  support  this  statement. 

Vl'faere  there  is  no  statute  productive  of 
■  c<»itrary  rule,  a  clause  in  a  fire  insurance 
policy  providing  for  an  appraisement  of  the 
amount  of  a  loss  applies  and  ia  operative  aa 
well  where  the  loss  is  total  as  where  it  ia 
partial  only.  Stout  v.  Phosnix  Aasur.  Co. 
65  N.  J.  Eq.  566,  66  Atl.  691. 

But  statutes  respecting,  insurance  pre- 
vail over  policy  contracts.  Home  F.  Ins. 
Co.  V.  Bean.  42  Neb.  637,  47  Am.  St.  Rep. 
711,  60  X.  W.  907;  Franklin  v.  New  Hamp- 
shire F.  Ins,  Co.  70  N.  H.  251,  47  Atl.  91: 
Qtieen  Ins.  Co.  v.  Leslie,  47  Ohio  St  409,  9 
L.R.A.  45,  24  N.  E.  1072;  Thompson  v.  St. 
Louis  Ins.  Co.  43  Wis.  459. 

And  when  a  statute  requires  the  inaurer 
to  pay  the  policy  holder  the  full  sum  writ- 
ten in  the  policy  in  case  the  property  in- 
sured thereby  shall  be  entirely  destroyed  by 
fire  or  other  disaster  insured  against,  the 
provisions  in  the  policy  for  an  appraisement 
of  the  amount  of  any  loss  are  abrogated, 
nullified,  and  rendered  nugatory  bv  opera- 
tion of  law  when  the  loss  is  total,  llartford 
F.  Ins.  Co.  V.  Bourbon  Count?  Ct.  115  Kv. 
IIW,  72  S.  W.  739;  Ohage  v.  Union  Ins.  Co. 
82  Minn.  426,  85  N.  W.  212;  Moore  v.  Sun 
Ins.  OiBce,  100  Minn.  374,  HI  N.  W.  260; 
O'Keefe  v.  Liverpool,  L.  ft  G.  Ins,  Co.  140 
Mo.  558,  39  L.B.A.  819,  41  S.  W.  922; 
Baker  v.  Phoenix  Assur.  Co.  57  Mo.  App. 
569;  Jacobs  t.  North  British  Sl  Mercantile 
Ins.  Co.  61  Mo.  App.  672;  Marahall  v. 
American  Guarantee  Mut.  F.  Ins.  Co.  80 
Mo.  App.  18;  Sipvens  v.  Norwich  Union  F. 
Ins.  Co.  120  Mo.  App.  88,  96  K.  W.  684: 
Oragg  v.  Northwestern  Nat.  Ins.  Co.  132 
Mo.  App.  405,  111  S.  W.  1184:  German  Ins. 
Co.  V.  Eddy,  36  Neb.  461,  19  L.R.A.  707, 
n4  N.  W.  856:  Home  F.  Ins,  Co,  v.  Bean, 


Cincinnati  Coffin  Co.  v.  Home  Ins.  Co. 
8  Ohio  Dec.  Reprint,  422;  Phcenix  Ins.  Co. 
V.  Port  Clinton  Fish  Co.  14  Ohio  C.  C.  160, 
7  Ohio  C.  D.  468;  .^tna  Ins.  Co.  v.  Shack- 
lett,  —  Tex.  Civ.  App.  — ,  57  S.  W.  583; 
Thompson  v.  St.  Louis  Ins.  Co.  43  Wis. 
459. 

Under  the  operation  of  such  a  statute, 
an  arbitration  to  fix  the  amount  of  a  loss 
is  unnecessary,  because  there  is  naught  that 
is  legally  the  subject  of  an  arbitration, — 
there  is  nothing  to  arbitrate.  Hartford  F. 
Ins.  Co.  V.  Bourlxjn  County  Ct.  115  Ky.  109, 
72  S.  W.  739;  Ohage  v.  Union  Ins.  Co.  82 
Minn.  426,  86  N.  W.  212;  Moore  v.  Sun 
Ins.  Office,  100  Minn.  374,  111  N,  W,  260; 
O'Keefe  v.  Liverpool,  L.  4  G.  Ins.  Co.  140 
Mo.  558,  39  L.R.A.  819,  41  S.  W.  922; 
Stevens  v.  Norwich  Union  F.  Ins.  Co.  120 
Mo.  App.  88,  96  S.  W.  684. 

In  such  a  case,  the  statute  having  deter- 
mined the  matter  and  fixed  the  amount  the 
very  inatant  the  property  insured  was  whol- 
ly destroyed,  the  agreement  to  arbitrate  is 
nudum  pactum, — there  is  no  consideration 
to  support  it.  No  benefit  or  advantage  in- 
ures to  the  policy  holder,  no  harm  or  dis- 
advantage results  to  the  underwriter,  from 
the  agreement  to  arbitrate.  It  is  a  mere 
gratuity  and  binds  neither.  Baker  v.  Plue- 
nix  Assur.  Co.  67  Mo.  App.  559;  Jacobs  v. 
North  British  &  Mercantile  Ins.  Co.  61  Mo. 
App.  572;  Marshall  v.  American  Guarantee 
Mut.  F.  Ins.  Co.  80  Mo.  App.  18. 

If  the  amount  of  a  loaa  or  damage  to 
insured  property  is  indisputable,  either  by 
the  terms  of  the  policy  or  by  statute,  the 
agreement  to  arbitrate  is  void.  And  the 
enactment  of  such  a  statute  as  has  just 
been  referred  to  manifests  a  public  policy 
conclusively  to  close  the  question  of  the 
value  of  property  totally  destroyed,  which 
renders,  whenever  a  loss  is  total,  the  usual 
provision  for  an  arbitration  nugatory. 
Hartford  F.  Ins.  Co.  v.  Bourbon  County  CL 
115  Ky.  109,  72  S.  W.  739. 

It  will  suffice  to  refer  to  the  legislation 
in  point  here  of  some  one  state  as  typical 
in  general  of  the  valued  polity  statutes. 

A  statute  of  Missouri  enacted  in  1879 
(Rev.  Stat.  1870,  §  6009)  provided  that 
whenever  any  policy  of  insurance  should  be 
written  upon  real  property,  and  the  in- 
sured property  should  be  wholly  destroyed 
without  criminal  fault  of  the  policy  holder, 
the  amount  of  insurance  written  in  such 
policy  should  be  taken  concluaively  to  be 
the  true  value  of  the  property  when  insured, 
and  the  true  amount  of  loss  and  measure  of 
damages  when  destroyed,  and  gave  the  in- 
surer an  option  either  to  pay  the  amount 
in  cash  or  completely  to  restore  the  de- 
stroyed property  to  its  former  state  forth- 
with. Vide,  Havens  v.  Germania  F,  Ins. 
Co.  123  Mo.  403,  26  L.R.A.  107,  45  Am. 
St.  Rep,  570,  27  S.  W.  718. 

A  decade  later,  another  statute  was  en- 
acted in  that  state  (Rev.  Stat.  1889,  S§  5897, 
•^898)  providing  that  in  all  suite  brought 


42  Neb.  537,  47  Am.  St.  Rep.  711,  60  N.  upon  policies  of  insurance  against  loss  or 
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damage  hy  fire,  thereafter  iuaed  or  reoewed, 
the  insurer  should  not  be  permitted  to  deny 
that  the  property  iasnred  was  worth  the 
full  amount  of  the  policy  when  insured, 
and  that  in  case,  of  a  total  loss  the  measure 
of  damage  should  be  that  sum  lera  any 
subsequent  depreciation  in  value  of  the  in- 
sured property,  the  burden  of  proving  which 
should  rest  on  the  underwrite.  This  stat- 
ute aJso  provided  tiiat  when  the  loss  was 
not  total,  the  measure  oi  damage  ihould 
be  that  proportion  of  the  ram  intured 
which  the  property  lost  or  destroyed  bore 
to  the  whole  of  the  insured  property. 

A  further  provision  was  that  no  condi- 
tion of  any  policy  conteary  to  the  statute 
should  be  valid. 

This  legislation  was  held  constitutional  in 
Dugs  V.  Orient  Ins.  Co.  136  Mo.  382,  36 
L.R.A.  287,  68  Am.  St  Bep.  638,  38  S.  W. 
86|  and  the  decision  was  afterwards  sus- 
tained in  172  U.  S.  557,  43  L.  ed.  652,  19 
Sup.  Ct.  Bep.  281. 

If  a  loss  is  only  partial,  and  not  total, 
the  valued -policy  statute  of  Missouri  (now 
§  7979,  Rev.  Stat.  1899)  does  not  render 
inoperative  the  provisions  for  arbitration 
and  award  in  a  fire  insurance  policy  upon 
personal  property.  Stevens  v.  Norwich 
Union  F.  Ins.  Go.  120  Mo.  App.  88,  96  8. 
W.  084. 

Notwithstanding  the  opinion  expressed 
in  Stout  T.  Phoenix  Aasur.  Co.  66  N.  J.  Eq. 
666,  S6  Atl.  691,  there  is  respectable  author- 
ity  for  holding  that  when  insured  property 
has  been  altogether  destroyed  by  a  cause 
insured  against,  then,  irrespective  of  l^is- 
lation  to  that  effect,  a  reference  to  determine 
the  amount  of  the  loss  ought  not  to  be  ob- 
ligatory. 

A  provision  In  a  Are  Inrarance  policy 
that  if  the  parties  fail  to  agree  on  the 
amount  of  sound  value  and  damage  to  the 
property  insured,  the  same  shall,  at  the 
written  request  of  either,  be  submitted  to 
arbitrators,  whose  award  as  to  the  amount 
of  loss  shall  be  binding  and  conclusive,  has 
DO  application  to  a  toUl  loss,  where  the  in- 
sured property  has  abstdutely  CMsed  to 
exist.  Soeenwald  v.  Phoenix  Ins.  Co,  60 
Hun,  172,  19  N.  Y.  8.  R.  782,  3  N,  T.  Supp. 
216;  Lang  t.  Eagle  Fire  Co.  12  App.  Dir. 
39,  42  N.  Y.  Supp.  639. 

Items  of  total  loss  over  which  the  parties 
to  a  fire  insurance  contract  do  not  differ 
do  not  come  under  the  operation  of  an  ar- 
bitration clause  in  the  policy.  Pi(Hieer 
Mfg.  Co.  V.  Phffinix  Assur.  Co.  110  N.  C. 
176,  28  Am.  St.  Bep.  673,  14  S.  K.  781. 

In  an  action  upon  a  fire  inrarance  pol- 
icy insuring  randry  items  of  property  each 
in  stated  amounts,  and  containing  the  cus- 
tomary provision  for  an  arbitration  of  the 
amount  of  a  loss  upon  the  written  request 
of  either  party  in  case  differences  shall 
arise  between  them,  as  a  condition  prece- 
dent to  the  maintenance  of  any  suit  or 
action  upon  its  appearing  that  no  arbitra- 
tion had  been  had  and  that  one  had  been 
neither  waived  nor  excused,  the  policy  hold- 
er may  avoid  the  effect  of  his  failure  to  ar- 
bitrate by  abandoning  his  claim  to  recover 
47  L.R.A.(N.S.) 
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for  the  loss  or  damage  upon  raeh  items  m 
were  in  dispute,  and  recover  for  those  items 
oi  property  which  wrae  totally  destrOTed, 
and  over  the  amounts  o^  which  no  differ- 
ences arose,  and  which  were  not  subject  to 
arbitration.  Ibid. 

In  the  case  of  a  total  destruction  of  prop- 
erty insured,  it  would  be  vain  to  appraise 
the  loss  when  the  insurer  denies  all  liability. 
Phcenix  Ins.  Co.  v.  Camahan,  63  Ohio  St. 
268,  68  N.  E.  806. 

If  an  arbitration  clause  in  a  fire  inrar- 
ance policy  relates  to  the  ascertainment 
only  of  the  amount  of  damage  to  property 
insured,  and  not  wholly  destroyed,  the 
award  can  cover  nothing  more,  and  hence 
the  policy  holder  can  recover  any  additional 
loss  that  he  may  have  sustained  by  the 
total  destruction  of  some  of  the  insured 
property.  Liverpool,  L.  &  O.  Ins.  Co.  t. 
Colgen,  —  Tex.  Civ'.  App.  — ,  34  S.  W.  291. 

When  a  clause  in  a  Dre  insurance  polity 
requires  a  submission  to  arbitration  to  de- 
termine only  the  amount  of  loss  or  damage 
to  personal  or  other  movable  property  in- 
sured thereby,  then,  notwithstanding  the 
policy  also  provides  that  no  suit  or 
action  to  recover  a  loss  shall  be  maintained 
by  the  policy  hold^  in  any  court  of  law  or 
equity  until  after  an  awara  shall  have  been 
made  fixing  the  amount  of  his  claim  hj 
arbitration,  the  insured  may,  without  M> 
bitrating  or  offering  to  refer,  bring  and 
maintain  suit  upon  the  policy  to  recover 
for  a  loss  of  a  building  totally  destn^yed 
and  insured  by  the  policy.  Doxey  v.  Bc^al 
Ins.  Co.  —  Tenn.  — ,  36  S.  W.  950. 

When,  in  an  action  on  a  fire  insurance 
policy,  the  evidence  establishes  that  there 
was  a  total  loss  of  the  pri^er^  insured, 
and  that  it  was  clearly  worth  a  much  larg- 
er sum  than  the  insurance,  proof  that  the 
appraiser  or  arbitrator  selected  by  the  in- 
surer refused  to  join  in  the  selection  of  an 
umpire,  pursuant  to  provisions  in  the  policy 
for  arbitrating  the  amount  of  the  loss,  wiU 
be  held  sufficient  to  entitle  the  policy  holder 
to  maintain  his  action  for  the  loss  without 
further  proceeding  with  the  arbitration.  Mc- 
Cullough  T.  Phflsnix  Ins.  Co.  IIS  Mo.  006, 
21  8.  W.  207. 

When  insured  property  has  been  totally 
destroyed  by  fire,  and  was  in  value  mucn 
greater  than  the  whole  sum  for  which  it 
was  insured,  so  that  a  claim  has  arisen 
for  the  whole  amount  of  insurance,  an  ac- 
tion to  recover  on  a  fire  insurance  policy 
is  maintainable  by  the  policy  bolder  with- 
out resorting  first  to  an  arbitration  and 
appraisement  of  the  amount  of  loss,  and 
this  although  the  policy  covered  other  prop- 
erty partly  burned,  for  which  the  insured 
waived  any  claim.  Williamson  v.  Hand- 
in-Hand  Mut.  F.  Ins.  Co.  26  U.  C.  C.  P.  266. 

The  case  of  Raymond  v.  Farmers'  Mut. 
F.  Ins.  Co.  114  Mich.  386,  72  N.  W.  264, 
calls  for  special  examination  and  analysis. 
The  action  apparently  was  brought  to  re- 
cover for  a  total  loss  1^  fire  of  farm  build- 
ings and  property  insured  by  the  defendant, 
a  co-operative  company.  The  contract  of 
insurance  was  gnbodicn  in  the  poli^,  fht 
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by-lawB  of  the  defendant,  and  the  written 
application  signed  by  the  defendant.  The 
wording  of  the  policy  itself  is  not  set  forth 
in  the  report,  and  attention  must  be  con- 
centrated upon  the  by-laws  and  the  applica- 
tion in  relation  to  the  subject-matter  of  tins 
note;  So  far  as  is  necessary  in  the  present 
discussion,  the  by-laws  provided  that  "any 
and  all  differences  between  this  company 
and  any  of  its  members  which  cannot  be 
settled,  arising  from  the  adjustment  of  loss- 
es or  auditing  of  claims,  shall  be  submitted 
to  three  arbitrators."  After  providing  for 
the  selection  of,  and  proceedings  before, 
such  arbitrators,  the  by-law  continued: 
"They  [the  arbitrators]  shall  then  take 
the  case  under  consideration,  apart  by  them- 
selves, and  determine  and  decide  what  is 
equit^le  and  right  between  the  parties 
under  the  charter  and  by-laws  of  this  com- 
pany and  the  laws  of  this  state."  The  by- 
law, then  providing  for  the  manner  of  mak- 
ing and  communicating  the  award  of  the 
arbitrators,  added:  "When  such  decision 
or  finding  of  the  arbitrators  has  been  com- 
plied with,  it  shall  be  a  final  settlement  of 
the  controvmy.  .  .  .  After  the  case  is 
thas  settled,  neither  parfy  shall  hare  any 
right  of  action  at  law  or  in  equity  on  ac- 
count of  the  matter  thus  submitted  to  ar- 
bitrators; and  if  either  party  shall  refuse 
to  arbitrate  the  difference  between  them, 
or  fail  to  comply  with  the  decision  of  the 
arbitrators  after  the  matter  has  been  sub- 
mitted to  them,  and  goes  to  law  for  his 
claim,  he  shall  pay  the  whole  cost  of  said 
suit  and  the  excess  of  ttie  finding  or  judg- 
ment of  the  court  over  the  claim  of  this 
companr."  The  ajrplication  signed  by  the 
policy  holder  contained  the  following  ques- 
tion and  answer;  "Will  you  submit  all 
unadjustable  differences  between  yourself 
and  Uiis  company  to  arbitrators,  as  provided 
for  in  8  41  of  the  by-laws  of  said  company, 
and  abide  by  their  decision?  A.  Yes." 
Upon  the  trial  of  the  action,  the  circuit 
judge  entertained  the  opinion  that  the  by- 
law wu  unauthorized  by  the  law  under 
which  the  defoidant  was  or^nized,  and  al- 
so that  it  was  in  conflict  with  a  statute  of 
Michigan  (3  How.  Anno.  Stat.  Supp.  § 
4258)  allowing  any  member  of  a  corpora- 
tion to  prosecute  a  suit  at  law  against 
it  for  claims  accruing  and  remaining  un- 
paid for  more  than  sixty  days  after  falling 
du^  hence,  that  the  contract  was  not  bind- 
ing upcm  the  policy  holder  in  respect  of  the 
arbitration  and  award  proTisiona. 

A  judgment  followed  for  the  plaintiff, 
and  the  defendant  brooe^t  error. 

The  first  thing  which  strikes  the  ob- 
semnt  render  about  this  contract  to  arbi- 
trate is  that  it  provides  for  the  submission 
of  "any  and  all  differences,"  and  for  a  de- 
cision as  to  "what  is  equitable  and  right  be- 
tween th^  parties  under  the  charter  and  by- 
laws of  the  company  and  law  of  the  state," 
which  shnll  finally  settle  the  controversy, 
and  that  "neither  party  shall  have  any  right 
of  action  at  law  or  in  equity  on  account  of 
the  matter"  submitted. 
47  L.B-^(N,S.) 


It  is  therefore  plainly  an  attempt  to  oust 
the  courts  of  their  jurisdiction. 

And  a  second  thing  noticeable  about  the 
conbmct  la  that  it  is  an  agreement  to  sub- 
mit all  disputes  that  shaU  later  arise  to 
a  common-law  arbitration  arbitrators 
not  necessarily  associated  with  either  in- 
sured or  insurer,  but  presumably  disinter- 
ested outsiders,  wh<»e  award  is  to  be  final 
and  conclusive  on  the  parties  as  to  the 
whole  controversy. 

It  is  therefore  essentially  unHke  that 
class  of  eases  where  a  member  ot  a  volun- 
tary association  engages  to  submit  his 
elauns  and  grievances  to  an  o£Beer,  officers, 
c<mimlttee,  or  other  members  of  the  organ- 
ization as  a  private  tribunal  to  determine 
questions  of  internal  discipline  and  econompr. 
It  is  also  dissimilar  to  tfae  line  of  cases  in 
which  contractors  to  erect  buildings,  con- 
struct railroads  and  public  works,  or  fur- 
nish supplies  or  transportation,  agree  to 
leave  to  the  decision  of  architecU,  engi- 
neers, or  public  officers  the  qneBtiona  of 
quantities  and  values  of  work,  materials, 
and  service.  Nor  is  it  in  any  respect  similar 
to  those  common  insurance  contracts  pro- 
viding for  arbitration  to  determine  the 
amount  of  a  loss  preliminarily  to  an  ac- 
tion on  the  policy,  and  leaving  the  question 
of  the  underwriter's  liability  to  pay  the 
loss  thus  ascertained  to  the  decision  of 
the  ordinary  courts  of  justice. 

This  being  so,  one  is  quite  unprepared 
for  Mr.  Justice  Hooker's  answering  the 
contention  of  the  counsel  for  the  policy 
holder  that  the  contract  to  arbitrate  in  the 
case  at  bar  was  void  as  an  attempt  to  oust 
the  courts  of  their  jurisdiction,  by  saying 
in  the  opinion  of  the  supreme  court,  revers- 
ing the  judgment  and  ordering  a  new  trial: 
"Unless  we  are  to  distinguish  between  pol- 
icies of  mutual  insurance  companies  indem- 
nifying against  loss  by  fire,  and  mutual 
benefit  certificates  providing  for  sick  and 
death  benefits,  we  must  consider  the  last 
question  settled  by  our  former  decisions. 
In  Van  Poucke  v.  Netherland  St.  Vincent 
De  Paul  Boo.  63  Mich.  378,  29  N.  W.  863, 
it  was  held  that  a  condition  requiring  a 
doctor's  certificate,  and  providing  that  the 
determination  of  an  investigating  committee 
should  be  conclusive  of  the  member's  right 
to  a  benefit,  was  valid  and  binding.  This 
was  followed  by  the  case  of  Canfield  v. 
Great  Camp,  K.  M.  87  Mich.  626,  13  L.R.A. 
625,  24  Am.  St.  Rep.  186,  49  N.  W.  875, 
which  was  a  case  of  death.  Hembeau  v. 
Great  Camp.  K.M.  101  Mich.  161, 49  L.R.A. 
592,  45  Am.  St.  Rep.  400,  69  N.  W.  417, 
was  similar,  as  also  was  Filmore  v.  Great 
Camp,  K.  M.  103  Mich.  437,  61  N,  W.  786. 

.  .  .  We  cannot  distinguish  between 
this  case  and  one  that  arises  upon  a  cer- 
tificate  of  a  mutual  benefit  society  Insur- 
ing life." 

Whether  these  cases  were  rightly  decided 
one  need  not  pause  to  inquire  at  this  point; 
the  real  matter  to  consider  is  whether  th^ 
applied  to  the  case  then  at  bar,  since  they 
were  all  the  authorities  relied  upon  to  sup- 
ycrt  the  conclusim  reached  1^  the  eoiirt< 
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Without  rpfpmifo  to  cases  elspwhere,  it 
had  in  Michigan  prpviously  bi'cn  "concpdod 
that  an  agri'i'ment  to  submit  all  mattorg 
in  controversy  between  parties  to  arbitra- 
tion, and  thus  oust  courts  of  their  juris- 
diction, is  void,  and  may  Iw  repudiated  by 
either  party  at  any  time  before  award  is 
made"  (Chippewa  Lumber  Co.  v.  Phonix 
InB.  Co.  80  Mich.  116,  44  N.  W.  1055),  and 
that  the  authorities  undoubtedly  hold  an 
agreement  to  arbitrate  all  differences  be- 
tween the  parties  revocable  by  either  of 
them  -( Wegener  v.  Greenatine.  114  Mich. 
310,  72  N.  W.  irO),  and  it  had  been  de- 
clared with  emphasis  that  "courts  will  not 
permit  the  course  of  justice,  upon  trials  be- 
fore them,  to  be  stipulated  or  contracted  in 
such  manner  aa  to  defeat  the  ends  to  be 
subserved  by  such  trials.  The  parties  to 
the  contract  cannot  agree  to  oust  the  courts 
of  jurisdiction  over  such  contract.  .  .  . 
They  may  contract  in  relation  to  a  condition 
precedent  before  bringing  suit,  or  in  relation 
to  anything  going  to  t^ic  remedy,  but  not 
to  the  right  of  recovery  itself"  (.Utter  v. 
Travelers^  Ins.  Co.  65  Mich.  645,  8  Am.  St. 
Bep.  913,  32  X.  W.  812). 

Unfortunately  the  policy  holder  did  not 
attempt  to  repudiate  the  ajireement  to  arbi- 
trate, but  united  in  submitting  his  claim  to 
the  arbitrators,  and  did  not  bring  suit 
until  an  award  was  made  against  him.  The 
court  might  perhaps  have  held  it  was  then 
too  late.  It  is  just  possible  that  the  asso- 
ciates of  Mr.  Justice  Hooker,  who  con- 
curred, did  so  upon  this  ground,  although 
none  took  pains  to  say  so  explicitly. 

The  record  showed  ''that  the  arbitrators 
took  what  the  courts  would  consider  an 
erroneous  *iew  of  the  lepai  rights  of  the 
parties,  and  there"  was  "some  reason  for 
believing  that  testimony  admissible  upon 
a  trial  in  a  court  of  law  was  excluded:" 
htit  the  court  declared  it  could  not  help 
this,  and  it  closed  its  opinion  with  a  vir- 
tual appeal  to  the  defendant  to  right,  of 
its  own  volition,  the  wrong  done  its  policy 
holder. 

c.  English  and  Canadian  statutes. 

The  practice  and  administration  of  the 
law  re8p«vting  arbitrations  have  been  pro- 
foundly affected  in  England  by  the  pas- 
sage, during  the  eighteenth  and*  nineteenth 
centuries,  of  sundrv  acts  of  Parliament  de- 
Kigned  to  compel  litigants,  in  more  or  less 
indirect  ways,  to  keep  their  contraets  to 
arbitrate  their  controversies.  It  is  foreign 
to  the  purpose  in  hand,  and  indeed  quite 
impracticable,  to  set  forth  all  the  pertinent 
leciRlation,  and  rite  all  the  decisions  that 
have  construed  and  applied  it,  but  it  will 
be  of  help  to  the  general  reader  to  call 
attention  to  the  more  prominent  parts  of 
Home  of  the  Btatutcs,  and  to  many  of  the 
decisions  renderci!  since  their  enactment, 
to  the  end  thnt  the  modiflcation  the  law 
has  undergone  through  this  influence  may 
be  perceived  and  appreciated. 

The  statute  of  William  III.  (8  &  !)  Wm. 
111.  chap,  l.'i)  authorized  all  merchants, 
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traders,  and  others  who  desired  to  end  any 
controversy,  suit,  or  quarrel  for  which  there 
was  no  other  remedy  than  a  personal  ac- 
tion or  a  suit  in  equity,  by  arbitration,  to 
agree-  to  tlie  submission  of  their  controversy 
to  the  award  or  umpirage  of  any  perstm 
or  persons,  and  the  reference  to  be  made  a 
rule  of  any  of  his  Majesty's  courts  of 
record,  provided  the  dispute  existed  at  the 
time  of  the  submission  and  was  then  a 
proper  subject  of  a  personal  action  or  equi- 
table suit.   Vide,  note  to  Lee  v.  Hemingway, 

3  Nev.  &  M.  800. 

The  act  of  William  IV.  (3  4  4  Wm.  IV. 
chap.  42)  had  a  section' (§  39)  providing 
for  staying  the  proceedings  in  actions  where 
the  parties  had  previously  agreed  to  arbi- 
trate. 

But  this  act  did  not  take  away  the 
common-law  right  of  a  party  to  revoke  his 
flubniission.  Reg.  v.  Hardev,  19  L.  J.  Q.  B. 
N.  S.  106,  14  Q.  B.  52S,  14"  Jur.  64fl. 

Xor  did  it  apply  to  a  case  where  the 
chosen  arbitrators  differed  and  failed  to 
select  an  umpire,  because,  it  was  said,  the 
court  could  not  compel  the  appointment  of 
an  umpire,  and  if  the  action  was  stayed, 
one  might  never  be  appointed.  Bright  v. 
Durnell,  4  Dowl.  P.  C.  756. 

But  under  that  statute,  the  court  de- 
clined to  interfere  to  prevent  an  arbitration 
where  an  action  had  been  brought  to  re- 
cover damages  for  the  breach  of  a  contract 
uf  sale  and  purchase  of  a  quantity  of  Aus- 
tralian wheat,  providing  for  a  submission 
of  any  dispute  between  seller  and  buyer  to 
the  arbitrament  of  two  com  factors  of  Lon- 
don  respectively  chosen,  and  stipulating  that 
the  submission  might  be  made  a  rule  of 
court  on  the  application  of  either  party. 
Forwood  v.  Watney,  49  L.  J.  Q.  B.  N.  S. 
447. 

tt'lien  siibmiBsions  by  agreement  were 
made  rules  of  court  under  the  act  of  Wil- 
liam III.  (9  &  10  Wm.  in.  chap.  15),  the 
litigants  had  power  as  before  to  revoke,  but 
were  liable  to  punishment  for  contempt  in 
revoking.  The  act  which  first  prohioited 
revocations  was  that  of  William  IV.  (3  4; 

4  Wm.  IV.  chap.  42,  §  39).  By  that  act. 
iiowever,  it  was  essential,  to  make  the  sub- 
mission irrevocable,  that  there  should  have 
been  an  agreement  that  it  might  be  made 
a  rule  of  any  of  his  Majesty's  courts  of 
record.  Tlien  came  the  common-law  pro- 
cedure act  of  1854  (17  &.  18  Vict.  chap. 
125),  the  17th  section  of  which  autliorired 
any  submission  to  be  made  a  rule  of  court, 
and  this  legislation  made  the  parties  in> 
competent  to  revoke  without  leave  of  court, 
but  left  power  in  the  court  to  grant  per- 
mission to  revoke.  Be  Rouse,  L.  R.  0  C.  P. 
212,  40  L.  J.  0.  P.  N.  S.  145,  23  L.  T.  N.  S. 
^63,  19  Week.  Rep.  438. 

In  Sturgis  V.  Ciirzon,  21  L.  J.  Exch. 
y.  S.  38.  7  Exch.  17,  a  case  decided  before 
the  common-law  procedure  act  of  18.i4  was 
enacted,  the  court  denied  an  application 
to  stay  proceedings  in  an  action  by  pro- 
visional assignees  of  an  insolvent  debtor, 
ayainst  one  alleged  to  be  his  debtor, 
grounded  on  an  order  nisi  in  an  action 
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between  the  inaolvent  and  such  debtor  for  \ 
the  same  cause  referring  all  the  matters  j 
in  difference  to  an  arbitration,  which  was 
still  pending  and  undetermined. 

"The  old  rule  of  law,"  said  Byles,  J., 
concurring  in  a  refusal  to'  stay  proceed- 
ingB  in  an  action,  on  the  ground  certain 
easential  elements  to  bring  the  case  within 
the  statute  were  lacking,  in  Mason  v.  Had- 
den,  8  C.  B.  N.  S.  520,  "was  that  an  agree- 
ment to  refer  was  no  bar  to  an  action  at 
common  law.  That  rule  was  productive  of 
great  hardship  and  inconvenience;  and  ac- 
cordingly the  aith  section  of  the  17  &  18 
Vict.  chap.  126,  was  directed  to  remedy  the 
evil." 

There  seems,  said  Lord  Campbell  in  de- 
livering his  judgment  in  Livingston  v.  Balli, 
5  EL  ft  Bl.  132,  24  K  J.  Q.  B.  N.  S.  260, 
1  Jur.  N.  S.  594,  3  Week.  Rep.  488,  to  have 
prevailed  in  our  courts  a  horror  of  a 
domestic  forum  which  I  can  neither  sympa- 
thize with  nor  account  for;  but  the  legis- 
lature has  recently,  in  the  common-law  pro- 
cedure act  1854  (17  &  18  Vict.  chap.  325) 
S  11,  made  a  provision  in  such  cases  not 
that  the  agreement  to  refer  shall  be  plead- 
able in  bar,  but  that  the  court  may  stop 
the  action. 

The  same  jurist  gave  expression  in  very 
similar  language  to  the  same  views  in  Rus- 
sell V.  Pellegrini,  6  EL  A  Bl.  1020,  26  L.  J. 
Q.  B.  N.  S.  75,  8  Jur.  X.  S.  184.  6  Week. 
Rep.  71. 

The  11th  section  of  the  common-law  pro- 
cedure act  of  1854  (17  &  18  Vict.  chap. 
125)  was  in  substance,  that  whenever  the 
parties  to  any  deed  or  instrument  in  writ- 
ing thereafter  made  or  executed,  or  any 
irf  th«n,  should  agree  that  any  existing  or 
future  differences  should  be  referred  to  arbi- 
tration, and  any  one  or  more  of  such  par- 
ties, or  any  one  or  more  persons  claim- 
ing under  them,  should  nevertheless  begin 
any  action  at  law  or  suit  in  equity  respect- 
ing matters  ho  agreed  to  bo  referred,  it 
should  be  lawful  for  the  court  in  which  the 
suit  was  brought,  or  any  judge  of  it,  upon 
a  defendant's  application  after  appearance 
and  before  pleading,  upon  being  satisfied 
that  no  sufficient  reason  existed  why  the 
controversy  should  not  be  referred  to  arbi- 
tration as  agreed,  to  make  a  rule  or  order 
staying  all  proceedings  in  the  action  or  suit 
on  such  terms  as  to  costs  as  the  court  or 
judge  might  see  fit  to  impose;  with  a  pro- 
viso that  any  such  rule  or  order  might  at 
any  time  afterwards  be  discharged  or 
varied  aa  justice  might  require. 

This  statute  had  a  section  (§13)  provid- 
ii^t  that  when  one  party  to  a  submission 
failed  or  refused  to  appoint  an  arbitrator, 
the  other  might  name  some  person  to  act 
as  sole  arbitrator,  but  it  was  held  that  this 
provision  did  not  deprive  a  party  to  a  sub- 
mission which  had  not  been  made  a  rule 
of  court,  of  his  common-law  ri^ht  and 
power  to  revoke  the  submission  and  annul 
the  arbitrator's  authority  any  time  before 
an  award  should  be  made.  Frasor  v.  Ehren- 
sperger,  L.  R.  12  Q.  B.  Div.  310,  53  L.  J. 
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r  Q.  B.  N.  S.  73,  49  L.  T.  N.  S.  646,  32  Week. 
I  Itep.  240. 

The  11th  section  of  the  common-law  pro- 
cedure act  of  1854  was  substantially  re- 
enacted  in  the  arbitration  act  of  1889  (52 
&  53  Vict.  chap.  49).  The  4th  section  of 
that  statute  read  as  follows :  "If  any  party 
to  a  submission,  or  any  person  claiming 
tlirough  or  under  liim,  commences  any  legal 
proceedings  in  any  court  against  any  other 
party  to  the  submission,  or  any  person 
claiming  through  or  under  him,  in  respect  of 
any  matter  agreed  to  be  referred,  any  party 
to  such  legal  proceedings  may,  at  any  time 
after  appearance,  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  tliat  court  to  stay  the 
proceedings,  and  that  court,  or  a  judge 
thereof,  if  satisfied  that  there  is  no  sufficient 
reason  why  the  matter  should  not  be  re- 
ferred in  accordance  with  the  submission, 
and  that  the  applicant  was,  at  the  time 
when  tlic  proceedings  were  commenced,  and 
still  remains,  ready  and  willing  to  do  all 
tilings  necessary  to  the  proper  conduct  of 
the  arbitration,  may  make  an  order  stay- 
ing the  proceedings."  ^ 
In  a  reference  to  arbitration  under  the 
common-law  procedure  act,  the  parties  have 
a  perfect  right  to  stipulate,  on  the  coming 
in  of  the  award  and  its  confirmation  by 
tlie  court,  not  to  take  a  writ  of  error  or  an 
appeal  to  review,,  arid  if  they  so  stipulate, 
they  will  be  bound,  and  will  not  be  heard 
on  error  or  appeal.  Gumm  v.  Fowler,  '2 
El.  &  EI.  800,  29  L.  J.  Q.  B.  N.  S.  189,  6 
.lur.  N.  S.  109.3,  2  L.  T.  X.  S.  282,  8  Week. 
Uep.  436;  Jones  v.  Victoria  Graving  Dock 
Co.  L.  R.  2  Q.  B.  Div.  314,  4G  L.  J.  Q.  B. 
N'.  S.  210,  36  L.  T.  N.  S.  347,  25  Wedc.  Rep. 
501,  6  Eng.  Rul.  Cas.  272. 

The  cases  are  said  to  be  few  and  ex- 
ceptional where  the  conrt  should  exercise 
the  discretion  given  by  the  common-law  pro- 
cedure act,  to  refuse  to  allow  matters  which 
parties  have  expressly  agreed  to  refer  to 
arbitration  to  he  so  referred.  Russell  v. 
Russell.  L.  R.  14  Ch.  Div.  471,  49  L.  J. 
Ch.  N.  S.  208,  42  L.  T.  N.  S.  112. 

It  was  said  in  one  case  that  it  is  not  a 
good  reason  for  denying  a  stay  of  proceed- 
ings under  the  act  in  an  action  on  a  con- 
tract containing  a  stipulation  to  refer  to 
arbitration  any  dilTeronce  that  should  arise 
between  the  parties,  either  in  principle  or 
detail,  that  the  dispute  was  over  a  ques- 
tion of  law  aa  to  the  legal  construction  of 
the  contract.  Randegger  v.  Holmes,  L.  R. 
1  C.  P.  679. 

Rut  then  again  it  hss  been  said  that  the 
discretion  given  courts  by  the  arbitration 
act  of  1889  to  stop  a  lawsuit  and  relegate 
the  litigants  to  an  arbitration,  where  they 
had  previously  agreed  to  refer  their  dis- 
putf's,  is  never  exercised  where  the  contro- 
versy is  simply  over  a  question  of  law  that 
HriHCS  on  undenied  facta.  Re  Carlisle,  L. 
R.  44  Ch.  Div.  200,  59  L.  J.  Ch.  X.  S. 
520.  02  L.  T.  N.  S.  821,  38  Week.  Rep, 
6.18. 

The  courts  will  not  stay  proceedings  under 
the  common-law  procedure  act^  in  an  ac- 
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tiott  on  a  contract  providing  for  an  arbitra- 
tion, when  it  is  admitted  tbat  there  is  no 
d^ense.  Lurv  t.  Pearson,  1  C.  B.  N.  S. 
639. 

They  refuse  also  to  stay  proceedings  in 
actions  where  the  matters  in  issue  are  not 
covered  by  the  terms  of  the  arbitration 
agreement.  Xurnock  t.  Sartoris,  L.  B.  43 
Ch.  DiT.  160,  62  lu  T.  N.  S.  209,  SB  Week. 
Bep.  340. 

The  court  will  not  stay  the  {voceedings 
on  a  bill  filed  to  restrain  the  omission  of 
certain  acts  covenanted  to  be  done,  and 
certain  violations  of  covenants,  by  lessees 
in  a  coal  mining  lease  containing  a  clause 
for  referring  to  arbitration  all  questions  to 
arise  between  leaaor  and  lesseea  relative  to 
or  e<mcerning  the  indenture  or  any  covenant, 
clauB^  matter,  or  thing  in  it  contained,  be- 
cause the  agreement  -for  submission  does 
not  cover  the  entire  subject  of  the  litiga- 
tion. Wheatley  v.  WeBtminster  Brymbo 
Coal  k  Coke  Co.  2  Drew.  &  S.  347,  11  Jur. 
N.  S.  232,  11  L.  T.  N.  S.  728,  13  Week. 
Rep.  400. 

The  court  of  Queen's  bench  held  in  the 
case  ot  Blyth  v.  Lafone,  1  EI.  &  El.  48S,  28 
L.  J.  Q.  B.  N.  S.  :64,  5  Jur.  N.  S.  364, 
7  Week.  Rep.  189,  that  the  common-law 
procedure  act  applied  only  to  cases  in  which 
the  agreement  to  refer  had  been  embodied 
in  the  very  contract  or  instrument  upon 
which  the  controversy  in  litigation  arose. 
.  Afterwards  the  court  of  common  pleas  in 
the  case  of  Mason  t.  Haddon,  6  C.  B.  N.  S. 
528,  expressed  a  doubt  as  to  whether  the 
court  of  Queen's  bench  had  really  meant  so 
to  decide,  and  added  that  if  it  did,  the 
former  court  could  not  agree  with  the  de- 
cision. 

The  point  again  came  before  the  court  of 
Queen's  bench  in  the  later  case  of  Randell 
v.  Thompson,  L.  R.  1  Q.  B.  Div.  748,  45 
L.  J.  Q.  B.  N.  S.  713,  36  L.  T.  N.  S.  193, 
24  Week.  Rep.  837,  and  Mr.  Justice  Black- 
bum,  citing  the  two  eases,  supra,  said  that 
the  reports  of  the  first  in  Ellis  ft  Ellis  and 
the  Law  Journal,  both  went  to  show  that 
the  decision  was  really  as  stated,  and  this 
being  so,  it  was  now  to  be  determined  which 
of  the  two  opposing  opinions  should  be 
followed.  As  the  court  were  unanimous  in 
thinging  the  language  of  the  statute  was 
general  and  embraced  all  agreements  to 
arbitrate^  whether  incorporated  in  or  sepa- 
rate from  the  instrument  involved  in  the 
litigation,  it  screed  with  the  court  of  com- 
mon pleas  ana  overruled  its  own  former 
decision. 

But  while  asserting  the  general  appli- 
cation of  the  statute  to  all  arbitration 
agreements,  the  court  went  on  to  hold  that 
it  might  be  defeated  in  any  particular  case 
by  the  revocation  of  the  submission,  pur- 
suant to  the  ancient  conmion-law  right  to 
revoke  where  there  was  no  agreement  that 
the  reference  should  be  made  a  rule  of 
court. 

This  decision  aroused  the  ire  of  Chief 
Justice  Cockburn,  and  was  vigorously  repre- 
hended bv  that  juriflt  in  the  case  of  Moffat 
V.  Cornelius,  20  Week.  Rep.  914. 
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Referring  to  it,  he  said:  The  distinctim 
there  made  is  eublety  itself.  I  entirely  dis- 
sent from  that  decision,  and  will  only  fol- 
low it  where  I  am  absolutely  bound  to  do 
so.  This  case  is  distinguishable  from  that. 
There,  there  was  no  provision  that  the  sub- 
mission might  be  made  a  rule  of  court,  and 
here  no  arbitrator  has  been  appointed.  I 
am  glad  to  be  able  to  decide  this  ease  in 
accordance  with  the  clear  intention  of  the 
act. 

Since  the  enactment  of  the  common-law 
procedure  act,  the  English  courts  custom- 
arily exercise  their  discretion  to  stay  pro- 
ceedings in  suits  between  partners  and 
former  partners  for  dissolutions,  account- 
ings, and  liquidations,  where  the  articles 
of  eopartnershtp  provided  for  ti^nnitting 
controversies  between  members  of  the  firms 
to  arbitrations.  Re  Evans,  22  L.  T.  N.  S. 
607,  18  Week.  Rep.  723;  Law  v.  Garrett, 
L.  R.  8  Ch.  Div.  26,  38  L.  T.  N.  S.  3,  20 
Week.  Rep.  426;  Russell  v.  Russell,  L.  R. 
14  Ch.  Div.  471,  49  L.  J.  Ch.  N.  S.  268, 
42  L.  T.  N.  S.  112;  Kitchen  v.  Turnbull, 
SO  Week.  Rep.  258;  Flewa  t.  Baker,  L.  R. 
16  E.  564.  43  L.  J.  Ch.  X.  8.  212;  Gillett 
V.  Thornton,  L.  R.  19  Eq.  699,  44  L.  J.  Ch. 
N.  S.  398,  23  Week.  Rep.  437;  Turnock  v. 
Sartoris,  L.  R.  43  Ch.  Div.  150,  62  L.  T. 
N.  S.  209,  .S8  Week.  Rep.  340;  Re  Carlisle 
L.  R.  44  Ch.  Div.  200,  69  L.  J.  Ch.  N.  S. 
520,  62  L.  T.  N.  S.  821,  38  Week.  Rep. 
038;  Belfield  v.  Bourne  [1894]  1  Ch.  621, 
63  L.  J.  Ch.  N.  S.  104,  69  L.  T.  N.  S. 
7S6,  8  Reports,  61,  42  Week.  Rep.  189; 
Vawdrey  v.  Simpson  [1896]  1  Ch.  166,  65 
L.  J.  Ch.  N.  S.  369,  44  Week.  Rep.  123. 

A  suit  in  equity  to  wind  up  a  partner- 
ship dissolved  by  an  agreement  which  pro- 
vided for  a  reference  of  disputed  matters 
to  arbitration,  where  arbitrators  were 
chosen,  but  one  of  them  died,  and  there  was 
a  refusal  to  appoint  another  in  his  stead, 
should  nevertheless  be  stayed  under  the 
common-law  procedure  act  at  least  until 
further  order,  to  be  made  if  an  award  is 
unreasonablv  delaved.  Kitchen  r.  Turn- 
bull,  20  Week.  Rep.  253. 

When  the  validity  of  a  notice  to  dissolve 
a  partnership  is  questioned,  and  the  part- 
ners, to  avoid  litigation,  agree  to  separate, 
the  retiring  partner  to  be  paid  the  value  of 
his  interest  in  the  firm  as  determined  by 
two  arbitrators  nqjned  in  the  i«re«nent, 
or  their  umpire  if  they  should  dirar,  a  dis- 
pute exists  .within  the  terms  of  the  com- 
mon-law procedure  act  under  which  the 
court  is  authorized  to  name  an  umpire 
where  one  has  not  been  selected  by  the 
arbitrators.  Re  Evans,  22  L.  T.  N.  S.  507, 
18  Week.  Rep.  723. 

A  suit  in  equity  for  a  partnership  ac< 
counting  on  the  footing  of  a  dissolution,  1^' 
notice  pursuant  to  a  provision  in  the 
articles,  the  validity  and  effectiveness  of 
the  notice  being  disputed,  entitles  the  de- 
fendant to  an  order  of  stay  from  the  court 
of  chancery  under  the  provisions  of  the 
common-law  procedure  act,  where  the  part- 
nership agreement  provided  for  a  reference 
to  arbitration  of  any  disppte  or  diflerenoe 
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of  opinion  respecting  any  clause,  matter,  | 
or  thing  in  it,  or  as  to  the  conduct  of  any  t 
partner,  or  upon  any  other  point.   Flews  t.  ' 
Buker.  L.  R.  16  Eq.  664,  48  L.  J.  Ch.  N.  S. 
Hi. 

when  articles  of  copartnership  provide 
for  a  reference  of  disputes  arising  between 
ttie  partners  to  arbitration,  and  for  an 
appraisement  of  values  on  dissolution,  the 
courts  will  stay  proceedings  in  a  litigation 
between  the  partners  under  the  common- 
law  procedure  act  although  tiie  term  of 
duration  of  the  partnership  was  fixed  at 
one  year,  and  the  firm  continued  businos 
for  several  years  afterwards  without  an^ 
new  articles  or  formal  renewal  of  the  origi- 
nal ones.  Gillett  v.  Thornton  L.  R.  19  Eq. 
599,  44  L.  J.  Ch.  K.  S.  398,  23  Week.  Sep. 
437. 

When  partners  in  their  articles  of  co- 
partnership stipulate  for  the  reference  to 
atbitration  of  disputes  that  may  arise  be- 
tween them,  the  court  should  exercise  the 
discretion  conferred  bv  the  common-law  pro- 
cedure act,  and  hola  them  to  compliance 
with  the  stipulation,  except  in  cases  where 
fraud  is  charged  upon  the  party  objecting 
to  the  reference,  and  where  tne  party  charg- 
ing the  other  with  fraud  CBtablishes  a  prima 
facie  case  of  it.  Russell  v.  Russell,  L.  R. 
14  Ch.  Div.  471.  40  L.  J.  Ch.  N.  S.  268, 
42  L.  T.  TH.  8.  112,  limiting  dicta  of  Wick- 
ens,  V.  C.  in  Willesford  v.  Watson,  L.  R. 
14  Eq.  672. 

In  a  suit  bjr  a  partner  for  an  account  of 
the  partnership  dealings,  where  the  articles 
contained  a  provision  that  any  differences 
or  disputes  which  might  arise  between  the 
partners  should  be  settled  by  an  arbitrator 
to  be  acreed  upon  between  them,  whose  de- 
eisi<Hi  should  be  final  and  binding  upon  all, 
upon  the  plaintiff's  appeal  from  an  order 
staying  his  proceedings  until  the  questions 
in  dispute  might  be  referred  to  arbitration, 

fiursuant  to  the  provisions  of  the  common- 
aw  procedure  act  and  the  judicature  act 
of  1873  (§5  57,  59),  his  counsel  contended 
that  a  written  revocation  by  him  of  the 
submission  to  arbitration  in  the  partnership 
agreement,  served  before  the  motion  for  a 
stay  came  up  for  hearing,  was  effectual, 
because  a  submission,  where  there  was  no 
a^eement  to  make  it  a  rule  of  court, 
might  always  be  revoked  before  an  award, 
and  cited  several  cases  in  support  of  this 
contention.  But  Jessel,  M.  R.,  for  the  court 
of  appeal,  replied  that,  with  respect  of  this 
point,  they  were  all  clearly  of  opinion  that 
a  genial  agreement  to  refer  matters  in 
dispute  to  ariiitration  could  not  be  revoked, 
and  that  the  cases  cited  did  not  apply,  be- 
cause they  all  related  to  cases  in  which 
the  reference  bad  heea  actually  made  to 
a  particular  arbitrator.  Piercy  v.  Young, 
L.  R.  14  Ch.  Div.  200,  42  L.  T.  N.  S.  710, 
28  Week.  Rep.  845. 

Afterwards,  Jessel,  M.  R.,  in  a  similar 
case,  followed  the  above  decision,  observing 
that,  although  a  particular  submission  to 
arbitration  mi^t  be  revoked,  a  partner 
could  no  more  revoke  a  general  agreement 
to  refer  than  he  eould  revoke  any  other 
47  Ii.R^(N.S.) 


articles.  Chris* 
Div.  203,  note 


contract  in  the 
tie  V.  Noble,  LI  R.  14  C 
(6). 

The  order  appealed  from  in  Piercy  T. 
Young,  supra,  was  nevertheless  reversed 
upon  other  grounds,  chiefly  because  the 
issues  in  the  cause  were  not  properly  to 
be  characterized  as  disputes  between  the 
partners,  and  hence  did  not  fall  within  the 
purview  of  the  arbitration  clause. 

The  fact  that  partners  agreed  by  their 
articles  to  submit  their  differences  to  arbi- 
tration is  not  in  and  of  itself  alone  a  suffi- 
cient reason  for  staying  a  subsequent  liti- 
gation between  them. 

A  suit  in  equify  betwe^  partners  for  a 
dissolution  of  the  firm  and  an  accounting 
and  liquidation  of  its  affairs  and  dealings, 
and  a  distribution  of  its  property  and 
assets,  should  not  be  stayed  upon  an  appli- 
cation made  under  the  common-law  proce- 
dure act,  taerefy  because  the  partnership 
articles  contain  the  enstoniary  clause  for 
reference  to  arbitration  of  disputes  between 
the  partners.  Joplin  t.  PostletbviUte,  61 
L.  T.  N.  S.  629. 

A  litigation  to  wind  up  a  partnership 
under  direction  of  the  court  of  chancery 
will  not  be  stayed  pursuant  to  the  common- 
law  procedure  act  of  1856,  g  14,  where,  al- 
though the  partners  had  agreed  to  arbi- 
trate, the  applicant  for  stay  persisted,  after 
the  dissolutiMi,  in  carrying  on  the  partner- 
ship business.  Dennehy  t.  Jt^ly,  22  Week. 
Rep.  440. 

A  limitation  of  time  in  whidi  the  sub- 
mission must  be  made  in  a  clause  provid- 
ing for  arbitration  of  disputes  of  partners, 
in  articles  of  copartnership,  will  prevent, 
after  it  has  expired,  the  granting,  pursuant 
to  the  c<Hnm<m-law  procedure  act,  of  a  stay 
of  proceedings  upon  a  bill  in  eqaily  filed 
by  the  personal  representatives  of  a  de- 
ceased partner  fOr  a  receivership.  Young 
V.  Buckett,  51  L.  J.  Ch.  N.  S.  604,  46  L.  £ 
N".  S.  266,  30  Week.  Rep.  611. 

In  Cook  V.  Catcbpole,  34  L.  J.  Ch.  N.  S. 
60,  10  Jur.  N.  S.  1088,  11  L.  T.  N.  S.  264, 
13  Week.  Rep.  42,  Vice  Chancellor  Sir  Wil- 
liam Page  Wood,  remarking  that  the  occa- 
sion was  the  first  on  which  he  had  been 
called  upon  to  decide  the  question,  expressed 
the  opinion  that  the  ordinary  arbitration 
clause  in  articles  of  copartnership  applied 
merely  to  disputes  respecting  the  construc- 
tion of  the  agreement  and  the  management 
of  the  firm  affairs,  and  that  when  diarges 
were  made  that  one  or  the  other  of  the 
partners  had  wholly  broken  through  the 
articles,  the  cmtrovermr  was  forngn  to  the 
arbitration  clause,  and  therefore  a  suit  in 
equity  for  a  dissolution  and  liquidation  on 
such  grounds  should  not  he  stayed  under 
the  common-law  procedure  act  of  1664  (17 
&  18  Vict.  chap.  125)  §  11. 

Actions  on  6re  and  other  insurance  pol- 
icies containing  the  usual  clauses  for  arbi- 
trations to  determine  the  amounts  of  losses 
are  among  those  in  which  the  courts  stay 
proceedings  pursuant  to  the  common-law 
procedure  act  of  1854  and  the  arbitration 
act  of  1889.  Baker  v.  Yorkshire  F.  ft  Ufe 
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AsBur!  Co.  [3882]  1  Q.  B.  144,  61  L.  J.  Q.  B. 
a.  S.  838,  6fi  L.  T.  N.  S.  161. 

An  action  to  recover  a  Iosb  upon  a  fire  in- 
surance policy  which  provided  for  an  arbi- 
tration to  determine  the  amount  payable 
in  case  of  differences  between  the  insurer 
and  insured,  and  made  an  award  a  con- 
dition precedent  to  any  liability  or  right 
of  action  upon  the  policy,  is  properly 
stayed  under  the  English  common-law  pro- 
cedure act  of  1854  (17  k  18  Vict,  cliap. 
125)  §  11,  notwithstanding  the  insurer  has 
denied  all  liability  on  the  policy  on  the 
ground  that  the  policy  holder  lias  been 
guilty  of  misrepresentation  and  fraudulent 
removal  of  the  insured  goods.  Trainor  v. 
Phoenix  F.  Ins.  Co.  8  Times  L.  R.  37. 

The  same  is  true  where  the  policy  con- 
taining such  an  arbitration  clause  also  gave 
the  underwriter  liberty  to  revoke  it  for 
any  breach  of  its  conditions  by  the  policy 
holder,  and  where  the  actiQn  was  brought 
after  the  latter  had  asked  for  an  arbitra- 
tion and  the  insurer  had  refused  to  arbi- 
trate, all  the  while  claiming  to  have  been 
released  from  liability  because  of  breaches 
by  the  insured  of  sundry  conditions  in  the 
policy.  Kenworthy  v.  Queen  Ins.  Co.  8 
TiiuM  L.  R.  211. 

An  aecident  insurance  company  sued  on 
a  policy  containing  an  arbitration  clause 
authorized  by  the  statute  governing  its 
existence  and  operations  is  entitled  under 
the  common-law  procedure  act  1854  (17  & 
18  Vict.  chap.  125),  §  11,  to  a  stay  of  pro- 
ceedings where  fraud  is  not  eoggested,  al- 
though the  trial  of  the  issues  may  involve 
a  question  of  fraud  or  no  fwtud.  Minifle 
T.  Railway  Pass.  Assur.  Co.  44  L.  T.  N.  S. 
662. 

When  a  policy  of  insurance  against  acci- 
dental doatn,  conformably  to  the  provisions 
of  an  act  of  Parliament  incorporating  and 
r^^lating  the  business  of  the  insuring  com- 
pany, provides  that  any  question  as  to  the 
liability  of  the  company  to  pay  the  sum 
assured  in  case  of  fatal  accident,  or  to  make 
compensation  for  personal  injury,  shall,  if 
either  party  to  the  contract  requires  it,  be 
referred  to  arbitration  in  the  manner  pro- 
vided in  such  statute,  an  action  by  the 
executors  of  one  insured  by  such  policy,  to 
recover  for  his  death,  the  sum  assured,  will 
be  stayed  by  the  court,  unless  the  plaintiffs 
are  able  to  adduce  clear  and  satisfactory 
reasons  why  an  arbitration  cannot  or  should 
not  take  place.  Hodgson  v.  Railway  Pass. 
Assur.  Co.  L.  R.  8  Q.  B.  Div.  188.  * 

An  agreement  in  a  contract  of  purchase 
and  sale  of  a  cargo  of  maize  to  refer  con- 
troversies arising  out  of  it  to  arbitration, 
and  make  the  submission  a  rule  of  court, 
may  not  be  revoked  by  either  party  to  it 
atone,  and  should  a  revocation  be  attempt- 
ed and  an  action  be  brought,  the  proceed- 
ings will  be  stayed  under  the  common-law 
procedure  act.  Moffat  v.  Cornelius,  26 
Week.  Rep.  014. 

An  action  to  recover  back  purchase  money 
paid  on  a  contract  to  purchase  a  cargo  of 
^O'ain  to  come  in  by  ship  from  over  sea, 
on  the  ground  that'  the  subject-matter  of 
47  L.R.A.(K.S.) 


the  contract  was  by  mistake,  and  in  a  very 
material  respect,  misdescribed,  is  not 
;rrounded  in  fraud,  so  as  to  justify  the  court 
in  refusing  to  stay  proceedings,  and  in  de- 
clining to  send  the  parties  to  an  arbitra- 
tion agreed  upon  under  the  cobimon-law 
procedure  act.  Alexander  v.  MeudU  22  L. 
T.  X.  S.  009. 

Granting,  however,  the  power  of  the 
court  to  stay  proceedings  in  an  action  by 
a  purchaser  of  a  cargo  of  linseed  oil  cake, 
under  a  contract  to  pay  the  price  on  pre- 
sentation of  shipping  documents,  and  prf>- 
V  i  d  i  ng  th  at  any  d  ispu te  as  to  quality 
should  be  settled  by  arbitration,  to  recover 
back  the  purchase  price  on  the  ground  that 
the  gooda  delivered  were  a  spurious  imi- 
tation of  linueed  oil  cake,  under  the  com- 
mon-law procedure  act,  there  being  a  bona 
tide  issue  of  fraud  raised,  a  stay  should  be 
refused  in  the  exercise  of  a  reasonable  dis- 
cretion.  Wallis  v.  Hirsch,  1  C.  B.  N.  S. 
■316,  20  L.  3.  C.  P.  ?f.  S.  72. 

In  the  very  similar  action  of  Hirsh  v. 
In  Thurn,  4  C.  B.  N.  S.  569,  27  L.  J.  C.  P. 
X.  S.  254,  4  Jur.  N.  S.  587,  6  Week.  Rep. 
005,  where  there  was  a  contract  in  almost 
the  same  terms  for  the  purchase  of  a  quan- 
tity of  white  Bombay  sesame  seed,  and  the 
purchaser  brought  suit  for  a  breach  of  war- 
ranty, alleging  a  nondiscovery  of  defects 
before  converting  the  seed  into  oil  and  re- 
selling much  of  it,  the  court  stayed  the 
proceedings  and  sent  the  parties  to  a  ref- 
erence on  the  ground  that  no  issue  of  fraud 
was  presented  by  the  record. 

Ah  action  by^  a  shipowner  for  freight, 
and  a  cross  claim  by  the  charterer  of  the 
vessel  for  damages  for  the  captain's  refusal 
to  take  on  a  reasonable  amount  of  cargo 
and  otherwise  disobeying  orders,  is  proper- 
ly stayed  under  the  common-law  procedure 
act,  where  the  charter  party  provided  that 
any  dispute  that  should  arise  between  the 
owners  and  the  charterers  should  be  re- 
ferred to  arbitrators,  chosen  in  the  usual 
way,  whose  award  should  be  final  and  en- 
forced bv  rule  of  court.  Seligmanu  v,  Lt*- 
Boutillier,  L.  R.  1  G.  P.  681. 

But  a  surety  for  the  payment  of  freight 
earned  by  a  vessel  under  charter  to  his 
principal  is  not  entitled  to  a  stay  of  pro- 
ceedings in  an  action  to  recover  the  freight 
under  the  common-law  procedure  aet,  on 
the  ground  that  the  charter  party  contained 
the  usual  arbitration  clause.  Daunt  v.  Laz- 
ard,  27  L.  J.  Exch.  N.  8.  399. 

A  suit  in  equity  for  an  injunt^ion  to 
restrain  certain  workings  in  a  mine  and 
for  an  account  between  the  parties  to  a 
mining  lease,  which  contained  a  clause  pro- 
viding for  a  reference  to  arbitration  of  any 
dispute  that  should  arise  touching  the  worth- 
ing of  the  mine  or  the  compensation  to  be 
paid,  or  the  rights  or  duties  of  lessor  or 
lessee,  is  properly  staved  by  tlie  court  of 
chancerv  under  the  eomnion  law  procedure 
act.  Willesford  v.  Watson,  L.  R.  14  £q. 
572. 

A  farming  lease  containing  an  agreement 
to  refer  to  arbitration  all  matters  in  dis- 
pute touching  tbe  instrument,  or  any  clause. 
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matter,  or  thing  in  it,  or  ought  to  be  done 
under  its  covenants,  or  the  rights,  duties, 
or  liabilities  of  the  parties  to  it,  and  a 
Bupplenifotal  deed  of  even  date,  silent  re- 
specting arbitration,  releasing  the  lessee 
from  sundry  restrictive  covenants,  fall  with- 
in the  operation  of  the  common  law  pro- 
cedure net,  and  henco  an  action  by  the 
Irasor'fi  assignees,  of  ejectment  for  breaches 
jf  covenants,  should  be  stayed  and  the 
parties  relegated  to  an  arbitration  notwith- 
atanding  lack  of  power  in  arbitrators  to 
award  ejectment.  Wade-Gerv  v.  Morrison, 
37  L.  T.  N.  S.  270. 

An  action  upon  a  contract  of  employment 
at  a  stated  salary,  with  a  share  of  the  prof- 
its in  addition,  for  a  term  of  years,  for 
damages  for  a  wrongful  dismissal  oef ore  the 
end  of  the  term,  should  not  be  stayed  under 
the  common  law  procedure  4ct,  when  the 
contract  only  provided  that  any  dispute 
over  its  construction  or  respecting  the  ac- 
counts, transactions,  or  promts  of  the  busi- 
ness should  be  referred  to  arbitration. 
Smith  V.  Allen,  3  Fost.  &  F.  lati. 

On  the  other  hand,  an  action  by  a  serv- 
ant a^inst  his  master  for  an  alleged  wrong- 
ful discharge  from  employment  as  a  busi- 
ness manager  under  a  contract  for  Ave 
years'  service,  providing  that  in  case  any 
dispute  or  question  should  arise  between 
the  parties  in  respect  of  carrying  on  the 
business  or  any  matters  connected  with  the 
contract,  it  should  be  referred  to  arbitra- 
tion, is  properly  stayed  by  virtue  of  the 
common  law  procedure  act.  Wickham  v. 
Harding,  28  L.  J.  Exch.  K  8.  215,  5  Jur. 
N.  S.  871. 

Forasmuch  as,  by  the  common  law  pro- 
cedure act,  disputants  were  privileged  to 
determine  for  themselves,  in  some  cases  to 
have  a  forum  of  their  own  selection,  to 
decide  their  controversies,  instead  of  re- 
sorting to  the  ordinary  courts,  and  the 
judges,  while  vested  with  a  discretion  to 
liold  the  parties  to  their  agreement,  had 
east  upon  them  a  prima  facie  duty  to  re- 
spect it,  where  British  subjects  had*  entered 
into  a  partnership  agreement  in  the  'Rub- 
Kian  language,  registered  in  Russia,  to 
carry  on  trade  in  that  country  with  the 
head  office  of  the  firm  at  St.  Petersburg, 
and  stipulated  in  the  deed  "that  nil  dis- 
putes, no  matter  where  or  how  they  shall 
arise,  shall  be  ceferred  to  the  St.  Peters- 
burg commercial  court,"  whose  decision 
should  be  final,  the  English  court  of  ehan- 
i-erj-  refused  to  appoint  a  receiver  of  the 
linn  property  and  assets  upon  the  bill  of 
one  partner  for  a  dissolution,  liquidation, 
and  accounting,  where  proper  and  regular 
proceedings  to  that  end  were  already  on  foot 
in  the  St.  Petersburg  commercial  court, 
and  stayed  the  Britisli  suit  pending  the 
action  and  judgment  of  the  foreign  tribu- 
nal. Law  V.  Garrett,  L.  R.  8  Ch.  Div. 
28.  38  L.  T.  K.  S.  3,  26  Week.  Rep.  426. 

This  case  was  followed  in  Kirchner  v. 
Oruban,  78  L.  J.  Ch.  N.  R.  117,  in  which  a 
manufacturing  firm  at  Leipsic,  Oermany, 
agreed  with  a  German  that  he  should  be 
sole  agent  for  the  sale  of  its  wares  in  Great 
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Britain  and  Ireland,  with  headquarters  in 
r^ndon,  and  stipulated  in  the  employment 
(lontraet  that  the  parties  submitted  *them- 
■lelves  in  all  cases  of  dispute  to  the  exclu- 
.^ive  jurisdiction  of  the  Koyal  Landgericht 
or  the  Amtsgericht  at  Ivcipsic,  and  that  the 
German  law  should  exclusively  hold  good, 
and  accordingly  stayed  proceedings  in  an 
action  by  the  manufacturers  against  the 
agent  after  he  had  quit  thl-ir  service  and 
Cuken  employment  with  a  rival  concern. 

The  English  practice  of  staying  proceed- 
ings in  suits  and  actions  between  litigants 
who  had  agreed  to  arbitrate  their  contro- 
versies, and  thus  forcing  a  resort  to  arbi- 
tration, which  has  its  foundation  in  the 
common  law  procedure  act  of  1854  (17  & 
18  Vict.  chap.  125),  §  11,  prevails  in  Can- 
ada in  the  province  of  Ontario,  in  virtue  of 
a  statute  (Rev.  Stat.  chap.  62,  §  6)  hav- 
ing similar  provisions.  Sherwood  v.  Balch, 
30  Ont.  Rep.  1. 

The  courts  in  Manitoba  follow  the  prac- 
tice of  the  English  courts  respecting  agree- 
ments to  arbitrate  under  the  common  law 
procedure  act  of  1854  (17  &  18  Vict.  chap. 
125)  §  II.  Northern  Elevator  Co.  t.  Mc- 
Lennan, 14  Manitoba  L.  Rep.  147. 

A  statute  of  Ontario,  in  force  in  the  late 
years  of  the  last  century  (Rev.  Stat.  chap. 
50,  §  214),  provided  that  when  parties  to 
any  instrument  agree  that  any  difference 
between  them  shall  be  referred  to  arbitra- 
tion, the  court  or  a  judge  may  stay  pro- 
ceedings on  application  of  the  defendant  in 
any  action  commenced  by  any  of  the  parties 
to  the  agreement,  upon  being  satisfied  that 
no  sufficient  reason  exists  why  such  matters 
ought  not  to  be  referred  according  to  the 
agreement,  and  that  the  defendant  was,  at 
the  time  of  bringing  the  action,  and  still  is, 
ready  and  willing  to  join  and  concur  in 
all  acts  necessary  and  proper  for  causing 
such  matters  to  be  decided  by  arbitration. 

Since  the  enactment  of  that  act  it  is  no 
longer  an  objection  that  the  jurisdiction 
of  the  courts  is  ousted  by  an  agreement  to 
arbitrate.  Woodward  v.  McDonald,  13  Ont. 
Rep.  671.  • 

Under  a  section  (§  167)  of  one  of  the 
Canadian  common  law  procedure  acts 
(which  is  similar  in  terms  to  §  11  of  the 
English  common  law  procedure  act  of  1854 
(17  &  18  Vict.  chap.  125),  an  action  on  a 
fire  insurance  policy,  containing  the  usiial 
clause  for  an  arbitration  to  determine  the 
amount  of  loss,  is  properly  subject  to  a  stay 
of  proceedings.  Mclnnes  v.  Western  Aasur. 
Co.  30  U.  C.  Q.  B.  580. 

XXVin.  Awards. 

a.  Atcards  after  revoeattona. 

An  award  made  after  the  authority  of 

the  arbitrators  to  act  has  been  duly  re- 
voked is  of  no  binding  force.  It  is  a  null- 
ity. Sanester  v.  Quantrill,  1  Havw.  t  H. 
18,  Fed.  Cas.  No.  12.321;  Allen  v'  Watson, 
16  .Johns.  20.5;  Frets  v.  Frets.  I  Cow.  3.35; 
Power  v.  Power,  7  Watts,  205;  McKenna 
v.  Lyle,  155  Pa.  599.  3d  Am.  St.  Rep.  QiO, 
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2fl  Atl.  777;  Erie  v.  Tracy,  2  Grant,  Caa. 
20;  Wood  V.  Finn,  :  Clark  (Pa.)  396; 
Nicbolas  T.  Carr,  6  Luzerne  Leg.  Beg.  204; 
Friedrich  t.  Fergen,  15  S.  D.  641,  91  N.  W. 
328;  Key  v.  Norrod,  124  Tenn.  146,  136 
S.  W.  991;  Hathaway  v.  Strong,  2  Tyler 
(Vt.)  106;  Marsh  v.  Bulteel,  6  Barn.  & 
Aid.  507;  Clapham  v.  Higham,  1  Bing,  87, 
7  J.  B.  Moore,.  703,  1  L.  J.  C.  P.  6;  Milne 
y.  Gratriz,  7  East,  60S;  Greenwood  v.  Mis- 
dale,  1  M'Clel.  &  Y.  276. 

An  award  made  after  the  submission  has 
been  revoked  is  not  binding.  Wood  t.  La- 
fayette, 46  N.  Y.  484. 

An  award  of  arbitrators,  made  after  rev- 
ocation, is  not  binding  upon  and  may  be 
ignored  by  the  revt^ing  party,  but  if  he 
does  not  treat  it  as  null,  and  accepts  bene- 
fits under  it,  he  estops  himself  from  ques- 
tioning afterwards  its  validity.  Harrell  v. 
Terrell,  125  Ga.  379,  64  S.  E.  116. 

A  revoked  sabmiasion  is  no  bar  to  a 
suit  on  the  claim  submitted.  Mead  v.  Owen, 
83  Vt.  132,  74  Atl.  1068. 

It  affords  no  defense.  Mason  v.  Bullock, 
6  Ala.  App.  141,  60  So.  432;  Bandel  v. 
Chesapeake  ft  D.  Canal  Co.  1  Hait.  (Del.) 
233. 

A  revocation  terminates  the  authority  of 
arbitrators  to  act.  Key  v.  Norrod,  124 
Tenn.  146,  136  S.  W..991. 

With  the  service  of  an  unequivocal  rev- 
ocation in  writing,  a  submission  comes  to 
an  end,  and  the  authority  of  the  arbitrators 
ceases.  McKenna  v.  Lyie,  155  Pa.  699,  36 
Am.  St.  Rep.  910,  26  Atl.  777. 

An  award  made  by  arbitrators  named 
under  the  Canadian  railway  act  (Consol. 
Stat.  chap.  66)  to  value  land  proposed  to 
be  taken  for  railroad  purposes,  after  for- 
mal written  notice  has  been  served  that  the 
land  is  not  wanted,  is  null.  Cawtfara  v. 
Hamilton  ft  L,  E.  R.  Co.  36  U.  C.  Q.  B. 
S81. 

h.  Need  of  unanimity. 

An  award  by  a  majority  of  the  arbitra- 
ors,  c^"  by  any  number  oi  them  leas  than 
all,  is  good  and  binding  if  the  submission 
so  provides.  Maywood  v.  Frederick,  7  Cush. 
247;  Haley  t.  Bdlam;;,  137  Mass.  357. 

But  unless  the  submission  provides  other- 
wise, all  the  arbitrators  must  join  in  the 
award  to  make  it  good.  Without  their 
unanimous  concurrence  the  award  is  a  nul- 
lity. Nettleton  v.  Gridley,  21  Conn.  531,  56 
Am.  Dec.  378;  Bannister  v.  Read,  6  III. 
92;  Caledonian  Ins.  Co.  v.  Traub,  83  Md. 
524,  35  Atl.  13;  Towne  v.  Jaquith,  6  Mass. 
46,  4  Am.  Dec.  84;  Phippen  v.  Sticknev, 
3  Met.  384;  Quimby  v.  Melvin.  28  K.  H. 
260;  Dinsmore  v.  Hanson,  48  N.  H.  413: 
Cope  V.  Gilbert,  4  Denio,  347;  Norflect  v. 
Southall,  7  N.  C.  (3  Murph.)  389. 

A  submission  to  two  arbitrators  and  an 
umpire  to  be  selected  by  them  has,  how- 
ever, been  held  necessarily  to  imply  author- 
ity to  any  two  of  the  three  to  make  an 
award,  because  it  is  the  function  of  the 
umpire  to  decide  between  the  arbitrators 
when  they  disagree.  Stringer  v.  Toy,  33 
W.  Va.  86,  10  S.  E.  26. 
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After  an  award  has  been  made.  It  Is 
too  late  to  revoke  the  sidnuission.  Toledo 
S.  8.  Co.  T.  Zenith  Transp.  Co.  106  C.  O.  A. 

501,  184  Fed.  391;  California  Academy  of 
Sciences  v.  Fletcher,  99  Cal.  207,  33  Pac. 
855;  AUord  v.  Tiblier,  McGloin  (La.)  151; 
Coon  V.  Allen,  166  Mass.  113,  30  N.  £.  S3; 
Hunt  V.  Wilson,  6  N.  H.  36;  Clement  v. 
Hadlock,  13  N.  H.  185;  Ivins  v.  Ivins,  77 
N.  J.  L.  368.  72  Atl.  94;  Merritt  v.  Thomp- 
son;  27  K.  Y.  226;  Bobinson  t.  Bickley,  30 
Pa.  384;  Gardner  t.  Lincoln,  6  Fhila.  24; 
Friedrich  v.  Fergen,  16  S.  D.  641,  91  N.  W. 
328;  Rogers  v.  Nail,  6  Humph.  29;  Elliott 
V.  Green,  2  Shannon,  Cas.  232;  Houston  ft 
T.  C,  R.  Co.  V.  Newman,  2  Tex.  App.  Civ. 
Cas.  (Willson)  303;  Marsh  v.  Packer,  20 
Vt.  198;  Morse  v.  Stoddard,  28  Vt.  443; 
Riley  v.  Jarvis,  43  W.  Va.  43,  26  8.  £.  366; 
Levy  T.  Scottish  Uni«i  ft  Nat.  Ini.  Cow  68 
W.  Va.  646,  62  8.  E.  449. 

One  reason  is  that  an  aathority  already 
exercised  cannot  be  withdrawn.  Kt^ers  v. 
Nail,  6  Humph.  29. 

Another,  that  if  the  right  to  revoke  the 
submission  ia  not  exercised  before  an  award 
is  made,  it  must  be  deemed  to  have  been 
waived.  Connecticut  F.  Jus.  Co.  v.  O'Fal- 
lon,  49  Neb.  740,  69  N.  W.  118. 

Then,  too,  the  courts  will  not  allow  a 
party  to  speculate  on  the  result  of  the  arbi- 
tration. If  he  has  ground  or  desires  to  re- 
pudiate his  submission,  he  is  bound  to  do 
so  before  the  result  is  known  and  he  has 
been  defeated.  Hewitt  v.  Lehigh  ft  H.  River 
R.  Co.  57  N.  J.  Eq.  611,  42  Atl.  326. 

A  party  who  goes  to  trial  before  arbi- 
trators, and  takes  his  chances  of  a  favor- 
able award,  is  conclusively  bound  by  an 
award  against  him.  Bingham  t.  Guthrie, 
19  Pa.  418. 

Then  again,  after  the  power  given  the  ar- 
bitrators by  a  submission  has  been  execut- 
ed by  the  making  of  an  award,  it  has  as- 
sumed the  form  of  a  contract  upon  suffi- 
cient consideration,  and  has  passed  beyond 
the 'dominion  of  either  party  acting  alone. 
Shisler  v.  Keavy,  76  Pa.  79. 

After  persons  chosen  to  appraise  a  loss 
or  damage  by  Are  have  made  their  award, 
the  insured  cannot,  by  any  notice  to  the 
insurer  of  determination  not  to  abide  by 
such  award,  arbitrarily  escape  the  binding 
force  and  effect  of  the  contract.  Hanover 
F.  Ins.  Co.  V.  Lewis,  28  Fla.  209,  10  So. 
297. 

The  announcement  to  the  parties  by  an 
arbitrator  of  his  conclusion  and  award,  al- 
though coupled  with  a  statement  that  he 
had  mislaid  part  of  his  jud^mt  contain- 
ing the  reasons  for  bis  decision,  is  a  suffi- 
cient publication  to  prevent  the  revocation 
of  the  submission,  and  to  render  the  award 
binding.    Milner  v.  Luttrell,  18  N.  B.  87. 

An  agreement  between  the  respective 
owners  of  two  steamships  which  collided  at 
sea,  to  arbitrate  the  question  as  to  which 
was  at  fault,  and  that  being  decided,  to  sub- 
mit the  question  of  the  amount  of  damajtpa 
to  be  paid  by  the  owners  ^fhe  boaA  found 

Digitized  by  VjOOQIC 


443 


to  hrnvt  been  in  fault,  is  valid  aod  binding, 
and  may  not  be  repudiated  or  revoked  after 
a  decisKm  by  the  arbitrators,  fixing  the 
blame  for  the  collision.  Toledo  8.  S.  Co. 
T.  Zeoith  Transp.  Co.  106  C.  C.  A.  501,  184 
Fed.  391. 

If  the  parties  proceed  to  the  end  of  an 
arbitratiiHi,  the  award  made  Till  be  en- 
forced.   King  T.  Howard,  27  Mo.  21. 

An  award  final  in  terms,  and  fairly  made 
and  published,  is  eonclusive  on  the  parties 
to  the  Bubmission.  Ox  ley  t.  Oldden,  1  Dall. 
430,  1  Ii.  ed.  209;  Burchell  t.  Mareh,  17 
How.  344,  15  L.  ed.  96;  United  States  v. 
Gleason,  175  U.  S.  S88,  44  L.  ed.  284,  20 
Sup.  Ct.  Rep.  228;  Panie  t.  Crawford,  97 
Ala.  604,  11  So.  725;  Waterman  t.  Smith, 
13  Gal.  373;  Cmmlish  t.  Wilmington  St 
W.  R.  Oo.  S  DcL  Cb.  270;  Took*  v.  Law- 
•oa.  1  Marr.  (Del.)  IIS,  40  Atl.  661; 
Southern  Mut.  Ins.  Co.  T.  Tumley.  100  6a. 
296,  27  S.  E.  975;  Parsons  t.  Amhoa,  121 
Ga.  98,  48  S.  E.  696;  Seely  t.  Pelton,  63  III. 
101;  Dilks  T.  Hammond,  SB  Ind.  563; 
Vincent  v.  German  Ins.  Co.  120  Iowa,  272, 
94  N.  W.  468;  Masterson  Uasterson, 
22  Ky.  L.  R^.  1193,  60  S.  W.  301; 
Gushing  t.  Babcock,  38  Me.  462;  PhlUips 
T.  Shipley,  1  Bland,  Ch.  616;  Evans 
Clapp,  123  Mass.  165,  25  Am.  Rep.  52; 
Haley  t.  Bellamy,  137  Mass.  3S7;  Donnell 
V.  Lee,  68  Mo.  App.  288;  Memphis  ft  C.  R. 
Co.  T.  Scruggs,  50  Miss.  286;  Connecticut 
F.  Ins.  Co.  T.  O'Fallon,  49  Neb.  740,  69 
K.  W.  118;  Smith  v.  Boston,  C.  ft  M.  R. 
Co.  36  N.  H.  458;  Garr  v.  Gomez,  9  Wend. 
640;  Robertson  t.  M'Niel,  12  Wend.  678; 
Sweet  T.  Morrison,  116  N.  T.  19,  16  Am. 
St.  Rep.  376,  22  N.  E.  276;  Morton  t. 
Cuneron,  3  Robt.  18S;  Williams  v.  Brann- 
ing  Mfg.  Co.  153  N.  C.  7,  31  L.R.A.{N.S.) 
679,  138  Am.  St.  Rep.  637,  68  S.  E.  902, 
21  Ann.  Cas.  964;  Wilcox  t.  Singletary, 
Wright  (Ohio)  420;  Scott  v.  Reedy,  6  Ohio 
Dec.  Reprint,  388;  Dixon  T.  Morehead, 
Addison  (P)s.)  216;  Davia  t.  Havard,  16 
Serg.  ft  R.  165,  16  Am.  Dee.  637;  Bowmi  v. 
Co(^>er,  7  W^atts,  311;  Robinson  Bick- 
ley.  30  Pa.  384;  Houston  ft  T.  C.  K.  Co. 
V.  Newman,  2  Tex.  App.  Civ.  Cas.  (Will- 
son)  303;  Saengerbund  v.  Dunn,  41  Tex. 
Civ.  App.  376,  92  S.  W.  429;  Corbin  v. 
Adams,  76  Va.  68;  Turner  t.  Stewart,  61 
W.  Va.  493,  41  S.  E.  924;  Chandos  t. 
American  F.  Ins.  Co.  84  Wis.  184,  19  L.R.A. 
^1,  54  N.  W.  390;  Montgomery  v.  Ameri- 
can Cent  Ins.  Co.  108  Wis.  146,  84  N.  W. 
175. 

An  award  made  pursuant  to  a  submission 
to  arbitration  of  a  dispute  will  be  bind- 
ing whether  the  matter  submitted  did  or 
did  not  afford  a  legal  cause  of  action. 
Saengerbund  v.  Dunn,  41  Tex.  Civ.  App. 
376,  92  S.  W.  420. 

After  arbitrators  have  aeted  and  made 
their  award,  their  dedalon  binds  the  par- 
ties to  the  submiasion.  Coibin  t.  Adams, 
76  Va.  58. 

If  fairlv  made,  it  is  final  and  conclu- 
sive on  the  questions  submitted,  and  the 
rights  of  those  who  submitted  them.  Smith 
V.  Boston,  C.  ft  M.  R.  Co.  36  N.  H.  458. 
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An  award  at  common  law  is  a  bar  to  an 
action  on  the  original  cause.  Turner  v. 
Stewart,  51  W.  Va.  493,  41  8.  E.  924. 

If,  pursuant  to  a  stipulation  in  a  con- 
tract that  in  case  a  dispute  arises  between 
the  parties,  they  shall  forbear  to  sue,  and 
refer  the  matter  to  arbitration,  any  con- 
troversy in  submitted  to  arbitrators,  and 
th^  make  a  fair  and  unimpeachable  award, 
it  will  be  binding  and  a  complete  bar  to 
any  suit  which  either  party  may  after- 
wards bring  for  the  same  cause  of  action. 
Contee  T.  Dawson,  2  Bland,  Ch.  264. 

An  award  of  arbitrators,  made  after  a 
full  hearing  of  the  parties,  and  not  Im- 
peachable for  corruption  or  bias,  is  conclu- 
sive upon  the  parties  and  their  privies,  and 
a  Iwr  to  a  subsequent  action  for  matters  in- 
volved in  the  submisaion.  MeGiU  t.  Proud- 
foot,  4  U.  C.  Q.  B.  40. 

If  the  parties  to  a  contract  containing 
a  stipulation  for  a  reference  to  arbitration 
of  all  matters  in  dispute  ttiat  shall  arise 
under  the  contract,  which  would  be  held 
void  as  an  attempt  to  oust  the  courts  of 
their  jurisdiction,  actually  proceed  to  an 
arbitration  in  conform!^  with  such  stipu- 
lation, and  an  award  is  made  the  arbi- 
trators on  the  matters  submitted,  such 
amrd,  if  not  impeached  for  fraud,  mistake, 
or  miseondact,  will  be  conclusive.  Florida 
Athletic  Club  v.  Hope  Lumber  Co.  18  Tex. 
Civ.  App.  161,  44  S.  W.  10. 

It  is  in  one  sense  true  that  an  agreement 
to  submit  to  arbitration  is  not  binding,  and 
cannot  devest  the  courts  of  their  jurisdic- ' 
tion,  for  it  cannot  be  pleaded  in  bar  to  an 
action  in  respect  of  the  subject-matter  of 
the  submission,  neither  will  equity  specif- 
ically enforce  it;  yet,  in  another  sense,  it 
is  binding,  for  tiiere  is  naught  Illegal  in  the 
contract,  and  when  it  has  been  acted  uprai 
and  an  award  has  been  made,  the  jurisdic- 
tion of  the  courte  over  the  matter  decided 
by  the  arbitrators  is  gone,  and  all  they 
have  to  say  is  whether  or  not  the  award  is 
good.  Kidwell  v.  Baltimore  ft  O.  R.  Co. 
11  Gratt.  676. 

A  settlement  by  arbitrators  mutually 
chosen  by  the  parties  is  as  binding  as  if 
made  by  the  parties  themselves.  Seely  v. 
Pelton,  63  111.  101. 

An  award  pursuant  to  the  terms  of  a 
submission  becomes  a  law  by  which  the  par- 
ties are  to  act  In  relation  to  the  subject- 
matter  that  was  In  dispute.  Robinson  v. 
Bickley,  30  Pa.  384. 

It  is  a  contract  similar  to  an  accord  and 
satisfaction,  and  is  equal  to  the  judgment 
of  a  court.  Dixon  v.  Morehead,  Addison 
(Pa.)  216. 

It  is  a  judgment  pronounced  by  arbitra- 
tors in  deciding  the  dispute  submitted. 
Garr  t.  Gomez,  9  Wend.  649. 

A  valid  award  operates  as  a  final  and 
conclusive  judgment  as  between  the  parties 
to  the  subtnission,  respecting  all  matters 
determined  by,  and  within  the  jurisdiction 
of,  the  arbitrators.  Sweet  v.  Morrison,  116 
N.  Y.  19,  15  Am.  St.  Rep.  376,  22  N.  E. 
276;  Williams  t.  Branniug  M£g.>  Co.  153 
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N.  C.  7,  31  L.R.A.(N.S.)  679,  138  Am.  St. 
Rep.  637,  68  S.  B.  902,  21  Ann.  Cas.  H5i. 

An  award  fairly  made  and  within  the 
Bubmission  is  conclusive  and  binding  re- 
gardless of  the  question  whether  the  party 
in  whose  favor  it  has  been  made  had  or 
had  not  originally  a  good  cauae  of  action 
for  the  Bum  awarded.  Dilks  r.  Hammond, 
86  Ind.  563. 

One  is  not  permitted  to  ignore  the  decision 
of  judges  selected  by  himself  to  arbitrate 
his  dispute,  merely  because  he  does  not 
like  their  award.  Ibid. 

However  disappointing  that  award  may 
prove  to  be,  he  must  abide  by  it.  Sweet  v. 
Morrison,  BUpra. 

The  award  of  an  arbiteator  pursuant  to 
a  clause  in  a  building  contract  providing 
that  all  questions  and  differences  which 
might  arise  between  the  parties  to  it.  grow- 
ing out  of  it  or  the  work  done  in  perform- 
ing it,  Bhould  be  referred  to  him,  and  that 
his  decision  should  be  final  and  binding,  is 
alike  conclusive  upon  the  surety  of  the  con- 
tractor and  the  contractor  himself,  even 
when  rendered  upon  their  default,  after 
due  notice  had  been  given  them  to  appear 
and  be  heard.  Conneaut  Lake  Agri.  Aaso. 
V.  rittsburg  Surety  Co.  225  Fa.  592,  74 
Atl.  620. 

Awards  that  appear  on  their  face  to  be 
in  accord  with  the  submissions  are  pre- 
sumed to  be  valid.  Robinson  v.  -  Bickiey, 
supra. 

An  unimpeached  award,  fair  and  unam- 
biguous on  its  face,  made  pursuant  to  an 
arbitration,  under  a  rule  of  court  in  a  pend- 
ing suit,  is  binding  on  the  parties,  and  will 
be  carried  out  by  the  decree  of  the  court. 
Phillips  V.  Shipley,  1  Bland.  Ch.  516. 

If  parties  agree  understandingly  to  settle 
a  controversy,  and  carry  their  agreement 
into  effect,  the  courts  will  enforce  such 
agreement.  Hathaway  v.  Strong,  2  Tyler 
(Vt.)  105. 

An  award  must  conform  to  the  terms  of 
the  submiBBion;  otherwise  it  will  not  be 
valid  nor  binding  on  the  parties.  Home 
Ins.  Co.  v.  M.  Schiffn's  Sons,  103  Md.  648, 
64  Atl.  63. 

An  award  on  a  matter  not  within  the  sub- 
misBion  is  void.   Garr  v.  Gomez,  supra. 

To  be  binding,  it  must  cover  all  the 
claims  submitted  to  the  arbitrators,  and 
be  mutual,  certain,  and  final.  Boston  & 
L.  R.  Corp.  V.  Nashua  &.  L.  R.  Corp.  139 
Mai>a.  463,  31  N.  E.  751. 

To  be  valid  it  must  be  consonant  with 
the  submission,  certain  in  its  terms,  pos- 
sible of  performance,  and  final.  Whitchcr 
V.  Whitcher,  40  N.  H.  17fi,  6  Am.  Rep.  486. 

To  be  conclusive  it  must  be  certain  and 
definite  in  terms,  and  dispose  finally  of  the 
whole  controversy  submitted.  Connor  v. 
Simpson,  104  Pa.  440. 

But  the  law  only  requires  certainty  to 
a  common  Intent  in  an  award.  Ingraham 
V.  Whitmore,  75  111.  24. 

It  neither  exacts  not  expects  technical 
precision.  Payne  v.  Crawford,  97  Ala.  604, 
11  So.  725. 

An  award  of  arbitrators  chosen  simply 
47  L.RJI.(N.S.) 


to  determine  what  precise  sum  ie  due  from 
one  to  the  other  of^ the  parties  to  the  sub- 
mission binds  both  and  is  final.  Cushing 
V.  Babcock,  38  Me.  452. 

Tlius,  the  award  of  arbitrators  under  a 
submission  to  determine  the  amount  of  a 
Rre  loss,  pumuant  to  an  arbitration  clause 
in  a  fire  insurance  policy,  is  final  and  con- 
elusive  alike  on  insurer  and  insured.  Chan- 
dofi  V.  American  F.  Ins.  Co.  84  Wis.  184, 
19  L.R.A.  32],  54  N.  W.  390;  Montgomery  v. 
American  Cent.  Ins.  Co.  108  Wis.  146,  S4 
N.  W.  175;  Herndon  v.  Imperial  F.  Ine. 
Co.  107  N.  C.  183,  12  S.  E.  126. 

An  award  by  arbitrators,  fixinR  a  di- 
vision line  between  coterminous  lands  after 
a  legal  submission  by  the  respective  land- 
owners, is  conclusive  on  both.  Payne  v. 
Crawford,  97  Ala.  604,  11  So.  725;  Robert- 
son v.  M'Niel,  12  Wend.  578;  Davis  v. 
Havard,  15  Serg.  &,  H.  165,  16  Am.  Dec. 
537;  Bowen  v.  Cooper,  7  Watts,  311. 

A  published  award,  made  under  a  written 
submission  giving  the  arbitrators  authority 
to  lind  and  establish  the  boundary  line  be- 
tween the  adjoining  lands  of  different  own- 
ers, is  conclusive  on  the  parties,  and  eBtoiis 
them  to  dispute  the  line  drawn  by  the 
award.  M'eeks  v.  Trask,  81  Me.  127.  3 
L.R.A.  532,  16  Atl.  413. 

An  award  by  arbitrators,  fixing  the 
boundary  line  between  the  respective  lands 
of  two  grantees  from  the  Mexican  govern- 
ment of  different  but  undefined  portions 
of  a  single  large  tract,  while  valid  and  con- 
clusive upon  both  80  long  as  the  lands  re- 
main unsurveyed,  has  no  force  or  effect 
upon  the  government  and  ofiicerB  of  the 
United  States,  as  successors  to  the  Mexican 
authorities,  and  must  give  place  to  after- 
made  government  surveys  and  patents  to 
one  or  both  of  the  holders  of  the  .Mexican 
grants.    Waterman  v.  Smith,  13  Cal.  373. 

As  in  other  cases,  if  partners,  pursuant 
to  provisions  to  arbitrate  in  their  articleti 
of  copartnership,  or  agreements  to  dissolve, 
enter  into  a  submission  and  proceed  to  tlie 
end  with  an  arbitration  without  revokinir 
the  authority  of  the  arbitrators,  a  fair 
and  honest  award  made  will  bd  binding,  and 
treated  by  the  courts  as  conclusive.  Gibson 
V.  Moore,  6  N.  H.  547;  Madison  v.  Hender- 
son, 86  111.  App.  113. 

Hut  only  as  to  matters  included  in  the 
submission  and  covered  by  the  award. 
Evans  v.  Clapp,  123  Mass.'  105,  25  Am. 
Rep.  52. 

If  two  partners  enter  into  a  submission 
to  arbitration  upon  dissolving  the  partner- 
ship, for  the  purpose  of  settling  the  affairs 
and  accounts  of  the  firm  and  its  membem. 
the  award  afterwards  made  affords  one  of 
them  a  good  plea  of  defense  and  offset  to 
an  action  by  the  other,  brought  pendinj: 
the  arbitration,  to  recover  upon  an  account 
assigned  to  him  in  the  liquidation  of  an- 
other firm  in  which  both  were  also  partnera. 
Jones  v.  Harris.  68  Miss.  293. 

An  award  by  arbitrators  assigning  to 
landlord  and  tenant  of  a  farm  n>nt<-<I  for  a 
share  of  the  crops  their  respective  propor- 
tions of  the  crops  grown .  is  coitcIuMVc  on 
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both  in  a  subsequent  litigation.  Donnell 
V.  Lee,  58  Mo.  App.  288. 

Whether  or  not  a  provision  in  a  lease  for 
years  for  a  reference  to  three  disinterested 
persons  to  determine  the  amount  payable 
as  reut  ia  tedinically'an  agreement  lor  a 
Bubmission  to  arbitration,  and  whether  or 
not  the  decision  of  such  persons  ia  technic- 
ally an  award,  is  immaterial;  their  deter- 
mination of  the  amount  of  rent  is  binding 
and  conclusive  on  both  lessor  and  lessee. 
Stosi*  V.  Heissler,  120  III,  433,  fiO  Am.  Rep. 
563,  11  X.  E.  101. 

An  award  of  arbitrators,  finding  that  the 
defendant  in  a  litigation  pending  in  a  Fed- 
eral court,  and  submitted  to  them  for  de- 
cision, has  not  infringed  the  other  party's 
patent,  as  there  contended,  is  valid,  and 
impf^es  on  the  latter  the  obligation  to 
disir.iss  his  suit  as  he  covenanted  ^e  would 
do,  in  case  the  award  was  against  him,  in 
the  submission.  Scott  v.  Reedy,  S  Ohio 
Dec.  Reprint,  388. 

An  award  of  arbitrators  upon  a  mutual 
subciission,  fixing  the  amount  of  alimony 
to  be  paid  by  a  husband  to  his  wife  in  a 
divorce  suit,  when  adopted  and  confirmed 
liy  tlie  court  as  a  proper  allowance,  is  final 
find  conelnsive.  Masterson  v.  Masterson,  22 
1-y.  I..  Rep.  1193,  80  S.  W.  301. 

TliL-  award  of  arbitrators  in  a  suit  for 
ditniafips  for  criminal  conversation,  referred 
tu  them  by  consents  and  made  a  rule  of 
court,  made  after  bearing  the  evidence  and 
arjniments  of  both  parties,  followed  by  the 
entry  of  judgment  for  the  sum  awarded,  is 
binding  upon  the  litigants,  notwithstanding 
tlie  cause  of  action  was  not  among  those 
which  are  by  statute  referable  by  order  of 
tourt.    Yates  v.  Russell,  17  Johns.  401. 

An  award  by  arbitrators  is  binding 
and  conclusive  upon  a  partnership,  although 
the  submission  was  made  by  one  of  its 
members  in  behalf  of  the  firm.  Wilcox  \. 
iiinciletary,  Wright  (Ohio)  420. 

If  an  award  is  void  as  to  one  party  to 
the  submission,  it  is  void  as  to  all.  Offer- 
man  V.  Packer,  26  Phila.  Leg.  Int.  205. 

But  an  award  of  arbitrators  that  one  in 
possession  of  land  is  its  owner  affords  him 
no  defense  in  an  action  of  ejectment  by  the 
(rue  owner,  who  was  a  party  to  tiie  sub- 
mission, because  the  title  to  real  estate  can- 
not be  transferred  b^  an  award,  for  the 
reason  that  the  parties  themselves  cannot 
«»ivey  in  that  manner,  and  arbitrators 
can  do  naught  that  the  parties  cannot  do. 
Dixon  T.  Morehead,  Addison  (Pa.)  216. 


d.  Enforcement. 

If  arbitrators  award  a  certain  sum  of 
money  as  due  from  one  party  to  the  other, 
the  latter  may  recover  the  aura  awarded 
nnder  a  count  in  indebitatus  assumpsit. 
Whitcher  v.  Whitcher,  49  N.  H.  178,  6  Am. 
liep.  486. 

Awards  upon  common-law  submissions  to 
arbitration  are  enforced  bv  actions  upon 
them.    Webb  v.  Zeller.  70  "ind.  408:  Dilks 
V.  Hammond,  8S  Ind.  .563. 
47  L.R.A,(X.S.) 


There  is  no  other  mode  of  enforcing  an 
award  for  the  payment  of  a  sum  of  money 
under  a  common-law  submission  to  arbi- 
tration but  by  an  action.  Smith  t.  Comp- 
ton,  20  Barb.  262. 

An  award  by  an  arbitrator  fixing  a  price 
pursuant  to  a  contract  for  the  sale  and 
purchase  of  land,  under  a  subrainsion  made 
a  rule  of  court,  affords  the  vendor  only  a 
good  caune  of  action ;  it  cannot  be  enforced 
by  an  attachment  against  the  purchaser. 
Re  Leo,  3  Nev.  &  M.  8fiO,  15  Q.  B.  305,  note, 
3  L.  J.  K.  B.  N.  S.  124. 

A  court  of  equity  may  decree  the  specific 
performance  of  an  award  made  conform- 
ably to  the  terms  of  the  submission,  and 
not  impeached  for  mistake,  corruption,  or 
fraud.    Robinson  v.  Bickley,  30  Pa.  384. 

.  Thus,  chancery  will  compel  the  specific 
performance  of  an  award  of  arbitrators  de- 
termining the  location  of  a  disputed  di- 
vision line  between  adjoining  lands.  Davis 
V.  Havard,  15  Serg.  &  H.  165,  16  Am.  Dec. 
637. 

A  court  of  equity  has  jurisdiction  to  en- 
force an  award,  but  if  it  is  only  for  the 
payment  of  money,  the  remedy  at  law  is 
adequate.  Memphis  &,  C.  R.  Co.  v.  Scruggs, 
50  Miss.  284. 

Where  an  incoming  tenant  of  a  farm 
bargained  with  the  outgoing  tenant  for  the 
hay  and  a  farming  implement,  agreeing 
to  pay  therefor  such  price  as  third  persons  . 
named  should  determine  to  be  its  value, 
less  the  amount  of  cost  of  repairing  the 
farm  gates  and  fences,  and  received  the  hay 
and  chattel,  it  was  held,  after  an  appraise- 
ment by  the  chosen  appraisers  fixing  the 
amount,  that  the  outgoing  tenant  might  re- 
cover such  amount  in  an  action  for  debt 
for  goods  sold  and  delivered.  Leeds  v. 
Burrous,  12  East,  1. 

Under  the  usual  clause  for  an  arbitra- 
tion or  appraisement  of  the  amount  of  a 
loss  in  a  fire  insurance  policy,  when  it  has 
been  complied  with  and  the  amount  de- 
termined by  the  arbitrators,  an  action  to 
recover  the  loss  is  properly  brought  on  the 
policy,  and  not  upon  the  -award,  the  office 
of  which  is  to  fix  the  amount  of  the  re- 
covery. Billniver  v.  Hamburg- Bremen  F. 
Ins.  Co.  57  W."  Va.  42,  49  S.  E.  901. 

An  award  fixing  the  amount  of  a  loss  or 
damage  by  fire,  pursuant  to  provinions  in 
an  insurance  policy  for  a  reference  to  arbi- 
trators of  the  single  question.  What  was 
the  amount  of  loss?  merely  establishes,  if 
unimpeachable,  the  measure  of  damages  the 
policy  holder  is  entitled  to  recover  in  an 
action  on  the  policv.  Soars  v.  Home  Ins. 
Co.  140  Mass.  343,  5  N.  E.  149. 

e.  Annulling. 

As  a  general  rule  courts  are  liberal  in 
construing  awards,  making  all  reasonable 
presumptions  in  their  favor,  and  no  un- 
reasonable intendments  to  overturn  them. 
Fooks  V.  LawBon,  1  Marv.  (Del.)  116,  40 
Atl.  061. 

They  favor  awards  and  indulge  alt  reason- 
able presumptions  to  uphold  them.  Green- 
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ville  Coimty  v.  Spartanburg  Coimty,  62  S. 
C.  105,  40  S.  E.  147. 

ETery  preaamption  is  in  favor  of  an 
award.  Souihem  Mut.  Ina.  Co.  t.  TuntUy, 
100  Oa.  206.  27  S.  E.  975. 

Every  reasonable  intendment  and  pre- 
sumption is  in  favor  of  the  finality  of  settle- 
ments of  disputes  by  arbitration.  Toledo 
S.  S.  Co.  V.  Zenith  Transp.  Co.  100  a  0. 
A.  601.  184  Fed.  391. 

Awards  of  arbitrators  are  regarded  by 
the  law  with  peculiar  favor,  and  nothing 
will  be  presumed  against  them.  Houston 
ft  T.  G.  R.  Co.  T.  Newman.  2  Tex.  App.  Civ. 
Cas.  (Willson)  303. 

Th^  have  been  regarded  with  great  favor 
because  they  tend  to  quiet  litigation,  and 
are  determinations  of  tribunals  the  parties 
themselves  have  elected.  Western  Female 
Seminary  v.  Blair,  1  Disney  (Ohio).  370. 

An  award  should  not  be  impeached  or 
annulled  for  sli^t  causes.  Dilks  v.  Ham- 
mond, 86  Ind.  563. 

An  award  is  conclusive  until  it  is  set 
aside,  although  it  may  be  impeached  and 
annulled  for  sufficient  and  established  rea- 
sons in  a  suit  in  equity.  Vincent  v.  Ger- 
man Ins.  Co.  120  Iowa,  272,  94  N.  W.  458. 

If  it  is  within  the  submission,  and  is  an 
honest  decision  of  the  arbitrators  after  a 
full  and  fair  hearins  of  the  parties,  a 
court  of  equity  will  nm,  set  it  aside  for  any 
errors  of  law  or  fact.  Burchell  v.  Marsh, 
17  How.  344,  15  L.  ed.  96. 

In  the  absence  of  fraud  or  palpable  mis- 
take, the  courts  will  not  generally  interfere 
with  an  award,  even  in  a  case  where  the 
verdict  of  a  jury  to  the  same  effect  might 
bo  set  aside  as  contrary  to  law.  Parsons 
AmboB.  121  Ga.  98,  48  S.  E.  606. 

A  court  of  equity  has  jurisdiction  to  set 
aside  an  award  where  the  arbitrators  have 
exceeded  their  authority  and  undertaken  to 
decide  matters  not  embraced  in  the  sub- 
mission. Kearney  v.  Washtenaw  Mut.  F. 
Ins.  Co.  126  Mich.  246,  85  N.  W.  733. 

And  the  misconduct  of  arbitrators  vitiates 
their  award.  Western  Female  Seminary  v. 
Blair,  supra. 

The  misconduct  of  arbitrators  chosen  to 
appraise  a  fire  loss  pursuant  to  the 
custranary  arbitration  clause  in  a  fire  in- 
surance policy,  plainly  indicative  of  unfair- 
ness and  bias,  although  not  perhaps  suffi- 
cient to  establish  actual  fraud  or  bad 
faith,  warrants  setting  aside  their  award. 
Schmitt  Bros.  v.  Boston  Ins.  Co.  82  App. 
Div.  234.  81  N.  Y.  Supp.  767;  New  York 
Mut.  SaT.  ft  L.  AsBo.  r.  Manchester  F. 
Assur.  Co.  04  App.  Div.  104.  87  N.  Y.  Supp. 
107S. 

An  award  may  always  be  set  aside  and 
annulled  for  the  misconduct,  partiality,  or 
fraud  of  the  arbitrators.  Hartford  F.  Ins. 
Co.  V.  Bonner  Mercantile  Ca  11  LJCA.  623, 
44  Fed.  151. 

Like  a  judgment,  an  award  may  be  im- 

Siached  for  actual  and  intentional  fraud, 
ostetter  t.  Pittsburgh,  107  Pa.  419. 
But  it  can  be  successfully  impeached  only 
on  grounds  which  will  invalidate  any  judg- 
ment. Corbin  v.  Adami.  76  Vg.  SB. 
47  li.RA.(N.S.) 
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The  parties  can  be  relieved  from  an  award 
pursuant  to  the  terms  of  a  submission,  only 
by  making  out  a  clear  case  of  such  mistake^ 
corruption,  or  fraud  as  will  justify  equi- 
table interference.  Robinson  t.  Bidu^.  30 
Pa.  384. 

Inclining  to  uphold  awards,  the  courts 
must  t>e  affirmatively  satisfied  that  some 
manifest  injustice  has  been  done,  or  plain 
misconduct  committed,  before  they  will  in- 
terfere.   Gardner  v.  Lincoln,  5  Fhila.  24. 

Except  for  corruption,  gross  partiality, 
or  action  clearly  in  excess  of  powers  cm- 
ferred.  the  amrds  of  arbitrators  are  not 
open  to  review  in  the  courts.  Gushing  t. 
Babcock,  38  Me.  452. 

An  award  will  not  be  set  asida  where  the 
party  asking  it  covenanted  w  ptL.*form  and 
revoked  the  submission,  because  that  might 
deprive  the  other  party  of  his  action  on 
the  covetaant,  and  besides  would  be  super- 
fluous, since  an  award  after  reroeatltHi  is 
void.  King  v.  Joseph,  6  Tkunt.  453. 

A  motion  in  arrest  of  judgment  on  the 
coming  in  of  an  adverse  award  by  an  arbi- 
trator to  whom  the  cause  was  submitted 
under  a  rule  restraining  the  parties  from 
suing  out  a  writ  of  error  cannot  be  enter- 
tained. Chownes  v.  Brown,  2  DowL  ft  L. 
706,  14  L.  J.  Exch.  N.  S.  219. 

When  parties  entering  into  a  submiasion 
stipulate  that  the  award  shall  be  final  and 
conclusive,  and  that  neither  party  shall 
have  the  right  to  appeal  from  or  except  to 
it,  and  that  judgment  upon  it  shall  be 
entored  as  of  course,  the  courts  cannot 
afford  any  relief  for  mistakes  in  matters  of 
fact.    McCahan  v.  Reamey,  33  Pa.  535. 

The  decision  of  a  referee  named  in  a 
contract  for  constructive  or  preparatory 
work,  to  decide  finally  disputes  arising  in 
the  course  of  it,  respecting  the  performance 
of  it,  when  free  from  fraud  or  mistakes  so 
gross  as  necessarily  to  impute  bad  faith,  is 
not  subject  to  judicial  revision.  United 
States  V.  Oleason,  175  U.  S.  688,  44  L.  ed. 
284,  20  Sup.  Ct.  Rep.  228. 

Where  the  parties  themselves  have  created 
a  tribunal  to  adjudicate  their  rights,  and 
have  submitted  thonselves  to  the  jurisdic- 
tion and  decision  of  arbitrators,  the  de- 
cision and  award  on  all  matters  within  the 
scope  of  the  submission  will  be  held  final 
and  conclusive,  in  the  absence  of  fraud  or 
mistake  so  gross  as  to  show  that  the  judg- 
ment of  the  arbitrators  was  not  exercised. 
Cruralish  v.  Wilmington  ft  W.  R.  Co.  .t 
Del.  Ch.  270. 

But  adequate  reasons  being  shown  for 
annulling  an  award,  such,  for  example,  as 
the  gross  inadequacy  of  the  sum  awarded, 
and  the  incompetence,  unfairness,  snd  bias 
of  an  arbitrator,  a  court  of  equity  mav, 
taking  jurisdiction  of  a  suit  by  the  holder 
of  a  fire  insurance  policy,  set  aside  the 
award  and  give  judgment  against  the  in- 
surer for  the  true  amount  of  bis  loss. 
Glover  v.  Rochester-German  Ins.  Co.  11 
Wash.  143,  89  Pac.  380. 

No  court  has  any  general  supervision  over 
the  awards  of  arbitrators.  However  un- 
reawmablfl  of  unjust  gn  award  maj  be.  it* 
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merits  cannot  be  reinvestigated,  for  other- 
wise, instead  of  being  en  end  of  the  litiga- 
tioD,  it  would  Bimplj  be  a  lueleBS  step  in  its 
progrew.  Sweet  v.  Morriaon,  116  N.  Y.  19, 
15  Am.  St.  Kep.  376,  22  N.  E.  276. 

Mo  court  will  re-examine  the  merits  of 
an  award,  appraisal,  or  decision  fairly  made 
by  an  indifferent  third  person  chosen  by 
the  parties  for  the  purpose  of  making  it. 
Smith  T.  Boston.  C.  ft  M.  K.  Co.  36  N.  H. 
458. 

The  courts  will  not  retry  on  its  own 
merits  a  controversy  submitted  to  and  de- 
cided by  arbitration,  nor  inquire  whether 
or  not  another  and  different  award  should 
have  been  made.  Ommliih  T.  Wilmington 
ft  W.  R.  Co.  supra. 

Until  an  award  is  set  aside  by  a  court 
of  equity,  it  is  conclusive  and  obligatory 
on  the  parties,  and  if  it  was  made  a  con- 
dition precedent  to  an  action  on  a  contract 
providing  for  a  aubmlsaion  to  arbitraUon, 
it  effectwely  bars  a  recovery.  Vincent  v. 
German  Ins.  Co.  120  Iowa,  272.  04  N.  W. 
458. 

Be  who  assails  an  award  assumes  the 
burden  of  establishing  its  invalidity. 
Greenville  County  v.  Spartanburg  County, 
62  S.  C.  103.  40  S.  E.  147. 

If  he  objects  to  it  on  the  ground  that 
it  embraces  matters  not  within  the  power 
of  ttae  arbitrators,  it  lies  with  him  to  show 
affirmatively  tiiat  the  snbmiaaiim  did  not 
include  the  specified  things.  Blair  t.  Wal- 
hice,  21  Cal.  317. 

A  statutory  arbitration  and  award  are 
not  open  to  a  collateral  attack,  but  only  to 
a  direct  one,  in  the  mode  prescribed  by  the 
statute.   Weir  v.  West,  27  Kan.  650. 

Of  course,  any  award  may,  by  mutual 
consent,  be  waived  and  set  aside.  Georges 
V.  Xieae,  70  Minn.  2S0,  78  N.  W.  644. 

And,  by  entering  into  a  second  submission 
of  a  controversy,  all  rights  acquired  by  a 
first  arbitration  and  award  are  waived. 
Hewitt  V.  Lehigh  Sc.  H.  River  R.  Co.  67  N. 
J.  Eq.  511.  42  Atl.  326. 

An  award  of  arbitrators  may  not  be  re- 
formed by  a  court  of  equity  on  the  ground 
of  misconduct  in  the  arbitrators  in  consid- 
ering and  passing  upon  matters  not  in- 
cluded or  proper^  belonging  in  the  sub* 
mission,  by  annulling  it  in  part  and 
npholding  it  in  other  respects,  tor  that 
would  be  in  effect  the  making  of  a  new 
award  by  the  court,  which  it  has  no  power 
to  do;  out  when  a  bill  for  such  an  end 
contains  the  general  prayer  for  relief  in 
equity,  the  award  may  be  set  aside  in  toto 
for  sneh  reasons.  Vernon  t.  Oliver,  11  Can. 
S.  C.  150. 

In  New  York,  where  both  equitable  and 
legal  jurisdiction  are  lodged  m  the  same 
court,  an  action  lies  to  set  aside,  on  the 
ground  td  fraud,  misconduct,  or  for  other 
adequate  reasons  an  award  of  arbitrators 
selected  pursuant  to  a  provision  in  a  fire 
insurance  contract,  to  appraise  the  amount 
of  a  loes,  and  then  to  recover  on  the  policy 
ioT  the  flictual  loss  proved.  Kaiser  v.  Ham- 
bturg-Brenien  F.  Ins.  Co.  59  App.  Div.  525, 
60  N.  T.  Snpp.  344;  Schmitt  Bros.  v.  Boston 
47  LJt.A.(N%.) 


Ins.  Co.  82  App.  Div.  234,  81  N.  Y.  Supp. 
767;  New  York  Mut.  Sav.  L.  Asso.  v.  Man- 
chester F.  AsBur.  Co.  94  App.  Div.  104,  87 
N.  Y.  Supp.  1075. 

In  jurisdictions  keeping  up  the  distinc- 
tions between  actions  at  law  and  suits  in 
equity,  a  policy  holder  suing  at  law  to 
recover  for  a  loss  under  a  are  insurance 
policy  requiring  an  appraisement  by  ar- 
bitrators of  the  amount  of  the  loaa,  as  a 
Condition  precedent  to  an  action  on  the  pol- 
icy, cannot  in  such  action  impeach,  and 
have  set  aside  for  misconduct  of  the  arbitra- 
tors, an  award  made,  bo  as  to  entitle  him 
to  recover  a  larger  sum.  Earhr  v.  Provi- 
dence &  W.  Ins.  Co.  31  R.  I.  225,  140  Am. 
St.  Rep.  760,  76  Atl.  753. 

The  holder  of  a  .fire  insurance  policy  seek- 
ing to  recover  for  a  loss  insured  against 
may,  in  an  action  on  the  policy,  attack  the 
validity  of  an  award  or  appraisement  made 
pursuant  to  its  terms,  without  first  resort- 
ing to  equity  to  set  aside  such  award. 
Davis  V.  Atlas  Assur.  Co.  16  Wash.  232, 
47  Fac,  436,  rehearing  denied  in  16  Wash. 
239,  47  Pae.  885;  Davis  v.  Imperial  Ins. 
Co.  16  Wash.  241.  47  Pac.  439. 

XXIX.  Oonoluaion. 

Despite  the  mass  of  authorities  and  many 
instances  of  apparent  conflict  in  the  opin- 
ions of  jurists,  not  all  of  whom  have  ex- 
pressed themselves  with  lucidity,  and  leav- 
ing out  the  very  few  jurisdictions  which 
stand  virtually  alone,  it  is  doubtless  clear 
to  the  reader  who  has  followed  through  the 
exposition  of  the  cases,  that  the  fundamen- 
tal questions  respecting  the  validity  and 
obligation  of  agreementa  and  stipulations 
for  arbitrations  are  now  substantially  set- 
tled. 

Oi  theee  agreements,  some — those  sub- 
mitting causes  of  action  in  their  entirety, 
assuming  to  make  flnat  and  conclusive  de- 
cisionB  of  the  arbitrators  respecting  liabili- 
ty, and  absolutely  closing  the  doors  of  the 
courts  against  the  parties — are  everywhere 
said  to  be  void.  Practically  they  are  void, 
since  they  attempt  to  oust  the  courts  of  all 
their  jurisdiction  over  the  entire  subject- 
matter.  But  this  is  true  only  of  executoir 
agreements.  If  the  parties  to  any  such 
agreement  choose  to  perform  it,  and  each 
is  fully  heard,  an  award  fairly  and  honestly 
made  by  the  arbitrators,  covering  all  the 
matters  submitted,  will  be  upheld  and  en- 
forced by  the  courts  the  same  as  any  other 
award. 

Another  class  of  agreements  for  arbitra-  , 
tion  or  appraisement  are  universally  held 
to  be  valid,  so  far  as  to  support  actions 
to  recover  damages  for  their  breaches,  but 
of  no  binding  obligation  if  either  par^ 
chooses  to  repudiate  tlicm,  so  far  as  litiga- 
tions over  their  aubject-mattera  are  con- 
cerned. Either  party  to  a  submission  to 
arbitration,  which  is  a  aeparate.  independ- 
ent, collateral  contract,  is  free  to  ignore  it, 
and  sue  at  law  and  in  equity  for  the  enforce- 
ment of  a  right  or  the  redress  <rf  a  wrong, 
without  thereby  affording  his  adversary 
any  defense, 
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But  there  is  a  third  class  of  agreements  to 
arbitrate  or  appraise,  incidents  to  principal 
contracts,  now  almost  universally  esteemed 
valid  and  obligatory,  and  held  by  the  courts, 
when  not  executed,  excused,  or  waived,  to 
be  effectual  bars  to  the  maintenance  of 
any  action  or  suit  upon  the  contracts  to 
which  they  are  collateral.  These  are  agree- 
ments expressly  or  impliedly  making  condi- 
tions precedent  to  litigations,  awards  de- 
termining some  preliminary  question  or 
subsidiary  fact,  upon  the  ascertainment  of 
which  any  liability  is  contingent.  The 
agrcementa  of  this  cIebb  usually  require  the 
award  to  he  conclusive  evidence  of  the  ex- 
tent of  a  loss,  the  amount  of  a  damage,  the 
value  of  property  or  services,  quantity  or 
quality,  and  make  liability  on  the  main 
contract  contingent  upon  the  award.  All 
the  courts,  except  those  of  Nebraska,  uphold 
and  enforce  now  this  class  of  agreements. 

The  greater  number  of  cases  in  modern 
times  have  involved,  not  so  much  questions 
.  of  the  validity,  and  binding  force  of  agree- 
ments to  arbitrate  disputes  between  liti- 
gants, and  to  make  appraisements  settling 
Hnally  amounts,  but  whetlier  or  not  such 
agreements  had  been  waived,  or  the  perform- 
ance of  them  had  been  adequately  excused. 
It  is  here  that  the  widest  differences  of  ^ 
opinion  are  found.  Some  courts  under  the 
influence  of  early  precedents,  dealing  with 
contracts  Tirtually  unilateral,  have  been 
astute  to  find  reasons  for  brushing  aside 
arbitration  or  appraisal  clauses;  others, 
perceiving  no  reason  why  parties  making 
contracts  voluntarily  with  arbitration 
clauses  in  them  should  not  be  held  to  their 
performance  to  the  letter,  have  been  etiually 
astute  to  enforce  them.  No  general  rule 
can  be  laid  down  infallibly  to  determine 
when  a  case  arises  in  which  an  arbitration 
has  been  agreed  to  be  a  condition  precedent 
to  litigation,  and  has  not  taken  place, 
whether  it  has  been  excused  or  waived ; 
but,  so  numerous  are  the  cases,  that  it  is 
highly  improbable  that  one  or  more  good 
authorities  in  point  will  not  be  found  among 
those  above  cited.  J.  B.  G. 


IiOUISIANA  SITPREME  COVRT. 

J.  N.  WHITE 
v. 

J.  E.  McCLAXAIIAN. 
(_  La,  _,  63  So.  61.) 

Judge  —  relatfoii  to  attorney  —  recusal. 

A  party  in  interest,  though  not  to  the 
record,  is  even  more  surely  than  a  mere 
party  to  the  record,  without  interest,  with- 

Headnote  by  Monroe,  J. 

Note. —For  relntionHhip  to  attorney  in 
case  as  disnualifying  judge,  see  note  to 
Yazoo  &  \r.  Valley  R.  Co.  v.  Kirk.  42  L.R.A. 
(N.S.)  1172. 
47  L.RjV.(N.S.) 


in  the  meaning  and  purpose  of  the  law  (act 
Ko.  35  of  1882),  which  declares  that  one  of 
the  causes  for  which  "a  judge  shall  be  re- 
cused" is  "his  being  related  to  one  of  the 
parties  within  the  fourth  degree."  Hence, 
m  a  case  where  an  attorney  at  law  is  prose- 
cuting an  action  in  damages,  under  a  con- 
tract for  a  purely  contingent  fee,  before  a 
judge  who  IS  related  to  him  within  the 
fourth  degree,  the  judge  should  recuse  him- 
self; since  the  attorney  has  a  direct  in- 
terest, similar  to  ttiat  of  his  client,  in  the 
judgment  to  be  rendered,  and,  under  act 
124  of  1900,  may  record  his  contract,  and 
thereby  make  himself  a  party  to  the  record, 
and  acquire  rights  equal  to  those  of  his 
client  with  respect  to  the  disposition  of  tliv 
case. 

(June  30,  I9I3.) 

APPLICATION  by  defendant  for  writs  of 
mandamus  and  prohibition  upon  de- 
nial of  his  motion  for  recusation  of  the 
presiding  judge  in  an  action  for  damages  in 
which  plaintiff's  attorney,  a  relative  of  tlic 
judge,  Mas  to  have  a  contingent  fee.  Per- 
emptory writ  granted. 

The  facta  are  stated  in  the  opinion. 
Messrs.  C.  P.  Thornliill,  G.  Ij.  Alford. 
and  Hundley  &  Hawthorn,  for  relator: 

George  Wear,  Jr.,  attorney  for  the  plain- 
tiff, who  is  interested  in  the  subject-matter 
of  the  litigation,  is  a  "party"  to  the  liti- 
gation, within  the  meaning  of  the  Rbove 
statute. 

Vine  V.  Jones,  13  S,  D.  54,  82  N.  W.  82; 
Howell  V.  Budd,  91  Cal.  342,  27  Pac.  747 ; 
Johnson  v.  State,  87  Ark.  45,  18  L.R.A. 
(N.S.)  019,  112  S.  W.  143,  15  Ann.  Cas. 
531;  Roberts  v.  Roberts,  115  Ga.  259.  00 
Am.  St.  Rep.  108,  41  S.  E.  616;  Crook  v. 
Newborg,  124  Ala.  479,  82  Am.  St.  Rep. 
190,  27  So.  432  J  Yazoo  ft  M.  Valley  R.  Co. 
V.  Kirk,  —  Miss.  — ,  42  L.R.A.tNJS.)  1172, 
58  So.  710. 

Messrs.  Wear  A  Jones,  amid  curUt, 

Monroe,  J.,  delivered  the  opinion  of  the 

court : 

This  being  an  action  in  damages,  de- 
fendant called  on  plaintiff  to  furnish  a  bond 
for  costs,  to  which  plaintiff  pleaded  extreme 
poverty,  and  was  excused,  agreeably  to  tlie 
provisions  of  act  13S  of  1S12,  from  com- 
plying with  the  demand.  Defendant  then 
moved  that  the  presiding  judge  be  recused 
on  the  ground  that  his  son  is  one  of  tlk- 
i-ounsel  by  whom  plaintiff  is  represented, 
and  who  are  prosecuting  the  suit  upon  an 
agreement  for  a  purely  contingent  fee;  to 
which  the  counsel  answered,  admitting  the 
fact  so  alleged,  and  incorporating  in  their 
■inswer  an  agreement  between  them  and  de- 
fendant's counsel  to  the  effect  that  the  pre- 
siding judge  should  be  recused  and  should 
appoint  the  judge  of  an  adjoining  district 
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court  to  try  the  ease,  ihe  judge,  however, 
declined  to  recuse  himself,  for  the  reasoB, 
fts  stated  by  him,  that  "the  lawmakers  of 
Louisiana  not  Iiaviog  seen  fit  to  make  the 
judge's  relatioQghip  to  an  attorney  appear- 
ing for  a  party  in  a  cause,  a  cause  of 
recusation,  your  respondent  reached  the 
conclusion  that  no  cause  of  recusation  was 
shown." 

In  support  of  which  view  respondent  re- 
fers to  articles  338  and  340  of  the  Code  of 
Practice  and  the  cases  of  State  v.  Barnes, 
34  La.  Ann.  399;  State  v.  Chantlain,  42  La. 
Ann.  739,  7  So.  669.  The  law  under  which 
the  question  is  to  be  determined  is  as  fol- 
lows: "That  in  cases  in  which  a  district 
judge"  {referring  to  district  Judges,  parish 
of  Orleans  excepted)  "shall  be  recused, 
except  for  cause  of  interest,  he  shall,  for  the 
trial  thereof,  appoint  a  lawyer  having  the 
qualifications  of  a  judge  of  the  district 
court  in  which  the  recused  case  is  pending, 
and,  if  no  lawyer  having  the  necessary 
qualifications  can  be  obtained  at  the  term 
of  court  at  which  the  recusation  is  declared, 
the  judge  (recused)  shall  immediately  ap- 
point some  district  judge  of  an  adjoining 
district  to  try  the  case,  who  shall  be  noti- 
fied of  his  appointment  in  the  manner 
provided  in  §  S  of  this  act." 

Act  No.  40  of  1880,  S  2. 

"The  causes  for  which  a  jndge  shall  be 
recused  are: 

"(1)  Hia  being  interested  in  the  cause; 
provided  that  in  all  civil  and  criminal 
causes  in  which  the  state,  the  parishes,  or 
political  or  religious  corporations  are  inter- 
ested, it  shall  not  be  sufficient  cause  to 
challenge  the  judge  or  justice  of  the  peace, 
who  may  have  cognizance  of  the  case  (nor 
the  sherifT,  or  the  exeeutiTe  officer,  or  any 
of  the  jurors  who  are  called  to  serve  in  the 
cause),  to  allege  that  they  are  citizens  or 
inhabitants  of  the  state  or  of  the  parishes, 
...  or  that  th^  pay  any  state,  parish, 
or  city  tax." 

"2.  His  being  related  to  one  of  the  parties 
within  the  fourth  de^free. 

"3.  His  having  been  employed  or  consult- 
ed as  advocate  in  the  cause. 

"4.  Hia  being  father-in-law,  son-in-law,  or 
brother-in-law  of  one  of  the  parties.    .    .  . 

"5.  His  having  performed  any  judicial  act 
in  the  cause  in  any  other  court.*' 

Act  Ko.  35  of  1882. 

Act  124  of  1906  confers  upon  attorneys  at 
Isw  a  special  first  privilc^  on  all  judg- 
ments obtained  by  them,  and  on  the  prop- 
erty recovered  under  such  judgments,  for 
the  amount  of  their  professional  fees;  and 


proposed  suit,  or  claim,  in  the  prosecution 
or  defense  of  which  they  are  employed, 
whether  such  suit  or  claim  be  for  money  or 
for  property,  real,  personal,  or  of  any  de- 
scription whatever.  And  in  such  contract 
of  employment  it  shall  be  lawful  to  stipu- 
late that  neither  the  attorney  nor  the 
client  shall  have  the  right,  without  the 
written  consent  of  the  other,  to  settle, 
compromise,  release,  discontinue,  or  other- 
wise dispose  of  such  suit  or  claim.  Either 
party  to  said  contract  shall  have  the  right 
at  any  time  to  file  same  with  the  clerk  of 
the  district  court  where  the  suit  is  pending 
or  is  to  be  brought,  and  to  have  a  copy  made 
and  served  on  the  opposing  party,  and  due 
return  made,  as  in  case  of  petitions  in  ordi- 
nary suits;  from  and  after  the  date  of  such 
service  any  settlement,  compromise,  discon- 
tinuance, or  other  disposition  made  of  such 
suit  or  claim  by  either  the  attorn^  or  the 
client,  without  the  written  consent  of  the 
other,  shall  bb  null  and  void,  and  such  suit 
or  claim  shall  be  continued  and  proceeded 
with  as  if  no  such  settlement  or  discontinu- 
ance had  been  made.". 

It  is  not  here  contended  that  the  respond- 
ent judge  should  be  recused  because  ot  bis 
relationship  to  "an  attorney  appearing  for 
a  party  in  a  cause;'*  the  motion  to  recuse 
being  based  solely  upon  the  ground  that  the 
attorney,  so  related  to  the  judge  and  so  ap- 
pearing, has  a  direct,  pecuniary  interest  in 
the  judgment  to  be  rendered.  In  Other 
words,  that,  whilst  not  a  party,  litigant 
upon  the  face  of  the  record,  he  is  a  party 
in  interest,  and  may  even  become  a  party 
to. the  record  by  recording  the  written  con- 
tract, if  there  be  one,  between  him  and  tiie 
plaintiff.  The  law,  as  we  have  seen,  de- 
clares that  one  of  the  causes  for  which  a 
judge  shall  be  recused  is,  "his  being  related 
to  one  of  the  parties,  within  the  fourth  de- 
gree;" and  it  may  be  said  that  the  words 
"one  of  the  parties,"  as  thus  used,  means 
one  of  the  parties  litigant;  and  that  may 
be  true,  though  the  law  does  not  so  read; 
but,  conceding  it  to  be  true,  the  reason  why 
the  judge  is  to  be  recused  in  such  case  Is 
that  a  party  litigant  is  presumed  to  have  a 
direct  interest  in  the  outcome  of  the  liti- 
gation, and  the  lawmaker  does  not  consider 
it  proper  that  the  relative  in  the  fourth  de. 
gree  of  a  party  having  such  interest  should 
sit  as  judge  in  the  matter.  The  party  in 
interest,  though  not  a  party  to  the  record, 
is  even  more  surely  within  the  meaning  of 
the  law  than  the  party  to  the  record  who  is 
without  interest.  And  that  is  the  view 
which  the  courts  have  generally  taken  in 


further  provides  that  "by  written  contract  |  construing  similar  statutes.  Thus,  the  su- 
signed  by  the  client,  attorneys  at  law  may  i  preme  court  of  Arkansas  haa  said:  "While 


acquire  as  their  fee  in  such  matter  an 
interest  in  tbe  subject-matter  of  the  suit, 
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the  Constitution  speaks  of  a  'party  to  the 
cause,'  we  are  of  the  opinion  that,  both  upon 
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Boimd  reason  and  according  to  the  weight  of 
authority,  the  word  should  not  be  construed 
in  a  technical  and  restricted  sense  to  mean 
a  party  to  the  record,  but  it  should  be  held 
to  mean  anyone  who  is  pecuniarily  inter- 
ested directly  in  the  result  of  the  suit,  al- 
though not  a  party  to  the  record  and  not 
necessarily  bound  by  the  judgment.  Any 
other  construction  totally  disregards  tlra 
spirit  and  defeats  the  purpose  of  the  consti- 
tutional prohibition;  for  if  a  judge  may  be 
influenced  at  all  in  his  judgment  by  the  fact 
that  a  person  who  is  directly  interested  in 
the  result  of  the  suit  is  reUted  to  him,  the 
potmcy  of  the  influence  is  not  lessened  by 
the  absrace  of  the  related  party  from  the 
record.  For  a  very  thorough  and  convinc- 
ing dificuBsion  of  this  question,  see  the  fol- 
lowing authorities:  Roberta  v.  Roberts, 
116  Ga.  259,  90  Am.  St.  lUp.  lOS, 
41  S.  £.  816;  Croolc  v.  Xewborg,  124  Ala. 
479.  82  Am.  St.  Rep.  190,  27  So.  432; 
Howell  T.  Budd,  91  Cal.  342,  27  Pac.  747; 
Moses  V.  Julian,  45  N.  H.  62,  84  Am.  Dec. 
114.  We  are  aware  that  the  authorities  are 
not  entirely  harmonious  on  this  question, 
but  we  are  satisfied,  after  a  careful  con- 
sideration, that  the  conclusion  we  have 
reached  is  in  accord  with  sound  reason  and 
a  majority  of  the  adjudged  cases." 

Construing  $  170  of  the  California  Code 
of  Civil  Procedure,  which  prohibits  a 
judge  from  sitting  or  acting  as  such  in  any 
proceeding  "where  he  is  related  to  either 
party  •  .  .  by  consanguinity  or  af- 
finity within  the  third  degree,  ccnnputed  ac- 
cording to  .  .  .  law,"  the  supreme 
court  of  California  (in  the  case  of  Howell 
V.  Budd,  cited  above)  has  said: 

"To  bold  that  the  word  'party/  as  used  in 
§  170  of  the  Code  of  Civil  Procedure,  is  con- 
fined to  parties  of  record  by  name,  would  be 
a  construction  so  narrow  as  to  find  sup- 
port neither  in  principle  nor  authority. 
.  .  .  We  conclude,  tiierefore,  that  the 
word  'pari^/  as  used  in  i  170,  is  not  con- 
fined to  the  parties  to  the  record  by  name, 
but  includes  all  persons  represented  by  the 
parties  to  the  record." 

The  Alabama  law  (construed  in  Crook  v. 
Newborg,  124  Alfi.  479,  82  Am.  St.  Rep.  190, 
27  So.  432)  reads: 

"No  judge  of  any  court,  chancellor,  coun- 
ty commissioner,  or  justice"  of  the  peace, 
"must  sit  in  any  cause  ...  in  which 
he  is  interested  or  related  to  either  party 
within  the  fourth  degree  of  consanguinity 
or  affinity."   Code  1896,  S  2637. 

And  it  was  held  that  "the  purpose  of  the 
statute  is  to  secure  to  littgantfa  a  fair  and 
impartial  trial  by  an  impartial  and  un- 
biased tribunal.  Next  in  importance  to  the 
duty  of  rmdering  a  righteous  judgment  is 
that  of  doing  it  in  such  manner  as  will  be- 
47  L.R.A.(N.S.) 


get  no  suspicion  of  the  fairness  or  int^ity 
of  the  judge.  'The  principle  of  disqualifi- 
cation is  to  have  no  technical  or  strict  con- 
struction, but  is  to  be  broadly  applied  to 
all  classes  of  caaea  where  one  is  appointed 
to  decide  the  rights  of  bis  fellow  citizens. 
.  .  .  Disqualifying  statutes  are  not  to 
be  construed  in  a  strict,  technical  sense,  but 
broadly,  with  liberality.  The  term  "party," 
used  to  indicate  persons  to  whom  the  judge 
is  related,  and  who  are  connected  witii  the 
litigation,  is  not  confined  to  parties  of 
record,'— 12  Am.  ft  Eng.  Enc  Law,  p.  41 
and  notes  3  and  4,  p.  42.  .  .  .  These  au- 
thorities are  conclusive  that  the  disqualifi- 
cation extends  not  only  to  the  party  to  the 
record,  but  that  the  judge  is  incompetent 
when  related  within  the  fourth  d^ree  to 
any  person  interested  in  the  judgment  or 
decree." 

In  Mississippi,  the  statute  reads:  "No 
judge  of  any  court  shall  preside  on  the  trial 
of  any  cause,  where  the  parties  or  either  of 
them  shall  be  connected  with  him  hj  affinity 
or  consanguinity,  or  where  he  may  be  inter- 
ested in  tiie  same,  except  by  the  consent  of 
the  judge  and  of  the  parties."  Const.  1890, 
§  105. 

And  the  supreme  court  of  that  state  has 
said:  "Every  litigant  is  entlUed  to  noth- 
ing less  than  the  cold  neutrality  of  an  im- 
partial judge,  who  must  possess  the  dis- 
interestedness of  a  total  stranger  to  the 
interests  of  the  parties  involved  in  tlw  liti- 
gation, whether  that  interest  be  revealed  by 
an  inspection  of  the  record  or  developed  by 
evidence  aliunde  the  record.  The  re^ 
parties  in  interest  furnish  the  reason  for  the 
judge  to  recuse  himself,  when  it  becomes 
known  that  they  are  related  to  the  judge, 
although  they  may  not  be  parties  eo 
nomine/'  Yazoo  &  M.  Valley  R.  Co.  t. 
Kirk.  —  Miss.  — ,  42  Llt.A.(N.S.)  1172,  68 
So.  710. 

In  Tiew  of  what  wb  conceive  to  be  the 
purpose  of  our  own  statute  and  of  the  fact 
that  plaintiff's  counsel  are  as  directly,  and 
perhaps  as  much,  uiterested  in  the  judg- 
ment to  be  rendered  in  this  case  aa  the 
plaintiff  himself,  and  may  in  effect  even 
make  themselves  parties  of  record,  we  are 
of  opinion  that  the  judge,  being  related  to 
one  of  the  counsel  within  the  degrees  speci- 
fied in  the  statute,  should  be  recused. 

It  is  therefore  adjudged  and  decreed  that 
the  alternative  writ  of  prohibition  herein 
issued  be  made  peremptory;  that  the  re- 
spondent judge  be  recused  in  tiie  matter  of 
White  V.  McClanahan,  now  pending  in  hia 
court;  and  that  he  appoint  a  lawyer  or 
judge  to  hear  and  determine  said  cause,  as 
provided  by  act  No.  40  of  ISSO,  3  2,  or  aa 
agreed  on  by  the  litigants. 
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V. 

MRS.  BEATRICE  LOWRY  et  aL,  ResptB. 

(123  Minn.  13,  142  N.  W.  882.) 

Guardian  and  ward  —  failure  to  re- 
deem from  mortgage  —  accoontlng 
laches. 

In  an  action  brouj^t  by  the  plaintiff 
againat  the  deviaeee  oi  his  former  guardian, 
and  the  heira  and  devisees  of  the  guardian's 
bondsmen,  to  charge  tliem  with  liability  be- 
cause of  the  failure  of  the  guardian  to  re- 
deem certain  property  of  his  ward  from  a 
mortgage  foreclosure  sale,  the  action  being 

Beadnote  by  Dibell,  C. 


brought  thirty-five  years  after  the  foreclo- 
sure, and  twenty  years  after  the  ward  be- 
came of  age,  the  only  excuse  given  for  the 
delay  being  that  he  was  not  apprised  of  hia 
ownership  of  the  mortgaged  land  or  his 
rights  under  the  guardianship  until  shortly 
before  suit,  it  is  held  that  the  complaint  af- 
firmatively shows  laches,  and  that  a  de- 
murrer was  properly  sustained. 

(August  8,  1913.) 

APPEAIi  by  plaintiff  from  an  order  of 
the  IMstrict  Court  for  Hennepin  Coun- 
ty sustaining  demurrers  to  a  complaint 
filed  to  compel  an  accounting  of  property 
received  by  Thomas  Lowry  as  guardian  of 
plaintiff.  Affirmed. 

The  facts  are  stated  in  the  Conmiission- 
er's  opinion. 


Note.  —  LimitaHon  of  actiona  or  suits 
to  compel  ffuardian  to  account,  or  to 
recover  on  hia  bond. 

L  Actions  or  proceedings  against  prineipaL 
a.  In  law  courts,  451. 
h.  In  equity  or  probate  courts. 
1.  statutes  of  limitation. 

(a)  General  statutes. 

(1)  Doctrine  of  trust 

relation,  451. 

(2)  Doctrine  repudi- 

ating trust  re- 
lation, 454. 
(8)  Where  there  has 
been  an  ac- 
counting or  re- 
pudiation of 
the  truBt,  456. 

(b)  Special  statutes,  456. 
8.  Statutes  of  nonclaim,  457. 
8.  Doctrine  of  laches. 

(a)  In  general,  457. 

(b)  Reasonable  excuse,  450. 
IL  Actions  or  proceedings  against  sureties. 

a.  In  general,  460. 

b.  Statutes  of  limitation. 

1.  General  statutes,  460. 

2.  Special  statutes.  461. 
e.  Laches,  462. 

The  scope  of  this  note  covers  onl^  the 
question  of  limitation  of  actions  or  suits  hy 
wards,  or  those  who  stand  in  the  same  right, 
against  guardians  or  their  personal  repre- 
»«-ntativos,  and  actions  or  suits  against  their 
sureties.  Althtiugh  a  few  cases  have  been 
cited  by  way  of  illuHtration,  involving  the 
limitation  on  the  right  to  follow  the  trust 
property  into  the  possession  of  the 
guardian's  heirs  or  assigns,  the  note  is  not 
intended  to  be  exhaustive  of  such  cases. 

/.  Actiona  or  proeeedings  against  prin- 
cipal. 

a.  In  Jaw  courts. 

On  the  question  of  the  right  of  a  ward  to 
maintain  an  action  at  law  against  guardian 
for  guardianship  funds,  after  termination  of 
47  L.RA.(N.S.) 


I  guardianship,  but  before  settlement  of  ac- 
i  count,  see  note  to  Mitchell  v.  Penny,  26 
:L.R.A.lN.S.)  789. 

Practically  all  actions  or  suits  by  a  ward 
to  compel  an  aecoimtii^^  or  in  any  way 
make  his  guardian  liable  for  the  trust 
funds,  are  brought  either  in  the  probate 
courts  or  in  courts  of  equity  (see  infra),  so 
that  there  is  very  little  authority  on  the 
question  as  to  when  an  action  at  law  would 
be  barred,  but  all  the  probate  and  equity 
courts  appear  to  assume  that  such  an  action 
would  be  barred  by  the  statute  of  limitation 
the  same  as  any  other  action  of  law. 

In  Green  v.  Johnson,  3  Gill  &>  J.  389,  it 
was  said  that  the  statute  of  limitations  runs 
from  the  time  a  ward  reaches  his  majority 
in  bar  of  any  cause  of  action  at  law  that  he 
may  have  against  his  former  guardian  aris- 
ing out  of  or  because  of  the  guardianship. 
And  it  has  sometimes  been  held  that  where 
the  action  is  equivalent  to  an  action  at  law, 
although  actually  brought  in  a  probate  or 
court  of  equity,  it  is  barred  by  the  statute 
of  limitations.  See  Bull  v.  Towson,  Bonn's 
Appeal,  and  other  cases,  infra. 

b.  tn  equity  or  probate  eourta, 

1.  Statutes  of  UmttoMon. 

(a)  General  statutes. 

(X)  Doctrine  of  trust  relation. 

There  is  much  more  chance  for  different 
opinions  as  to  the  applicability  of  general 
statutes  of  limitation  to  actions  or  suits 
against  guardians,  than  in  the  case  where  a 
special  statute  is  directed  specially  to  such 
actions  or  suits.  It  appears  in  I.  b,  1  (b), 
and  II.  b,  2,  infra,  that  the  difference  among 
the  courts  in  the  latter  case  is  limited  to  the 
question  as  to  when  limitation  begins  to 
run,  and  not  as  to  the  applicability  of  the 
statute. 

There  are  two  opposing  doctrines  as  to 
the  barring  of  suits  in  equity  to  compel 
^ardians  to  account.  The  English  doctrine, 
as  enunciated  in  Mathew  v.  Brise,  14  Beav. 
34],  explained  and  followed  in  Tinker  v. 
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Messrs.  Henry  E.  Uuriies  and  Prank 
W.  Booth  for  appellant. 

Messrs.  Koon,  Wlielan,  &  llempsteud, 
for  respondents: 

The  equitable  obligations  resting  upon, 
and  the  equitable  remedies  given  against,  a 
guardian,  "are  analogous  to  those  resting 
\ipon  and-  given  against  actual  trustees; 
they  result  .  .  ,  from  the  theory  of 
trusts,  and  are  not  mere  applications  of  the 
doctrine  concerning  accounting." 

2  Pom.  Eq.  Jur.  §§  157,  1088,  1097. 

Upon  the  termination  of  tlie  guardian- 
ship, plaintiff  had  the  right  to  have  an  im- 
media^  guardianship  accounting  and  final 
settlement  of  the  quasi  trust. 

Watson  V.  Watson,  65  Minn.  336,  68  N. 

Rodwell,  8  Reports,  1,  69  L.  T.  N.  S.  591,  is 
that  the  relation  between  a  guardian  and 
his  ward  is  a  trust  relation,  t.  e,,  a  direct, 
continuing,  subsisting  trust,  and  that 
although  either  party  may,  when  the  ward 
becomes  of  age,  complete'ly  terminate  the 
trust,  yet  it  is  not  absolutely  terminated 
without  some  aSirmative  action  by  one  or 
the  other  of  the  parties;  hence  the  equitable 
rule  of  limitation  in  analogy  to  the  statute 
of  limitations  does  not  begin  to  run  in  favor 
of  the  guardian  so  long  as  he  does  not  ac- 
count for  the  funds,  or  in  some  other  way 
affirmatively  deny  the  trust  relation.  On 
the  general  question  aa  to  what  trusts  are 
within  the  bar  of  the  statute  of  limitations, 
see  note  to  Cone  v.  Dunham,  8  L.R.A.  047. 

Sweet  v.  Lowbt  and  other  cases  cited 
under  "Doctrine  of  Laches"  1.  h,  3,  infra,  by 
implication,  support  this  doctrine,  for  the 
doctrine  of  laches  is  consistent  with  this 
doctrine,  but  is  inconsistent  with  the  doctrine 
that  the  statute  of  limitation,  or  a  rule  of 
equity  in  analogy  thereto,  bars  the  action. 
If  tl";  statute  or  the  rule  allowing  only  a 
Kltnrt  fixed  period  in  which  to  bring  the  ac- 
tion (see  I.  b,  1,  (a)  (2))  bars  the  action, 
there  would  be  no  need  of  the  doctrine  of 
Inches,  which  fixes  no  definite  period. 

Thus,  in  Pennington  v.  L'Hommedieu,  7 
N'.  J.  Eq.  343,  the  case  was  tried  on  the 
theory  that  the  ward  was  guilty  of  laches, 
and  on  finding  the  delay  excusable,  it  was 
contended  that  the  statute  of  limitations 
had  barred  her  right  of  action;  but  the 
court  said  that,  even  though  the  statute  had 
lieen  specially  pleaded,  it  would  not  bar  her 
right  of  action. 

This  doctrine  is  based  upon  the  sounder 
reasoning,  is  more  equitable  (the  guardian 
ciin  file  his  account  if  there  is  danger  of 
losing  his  vouchers  and  other  evidence) , 
nnd,  considering  implication  in  the  cases 
applying  the  rule  of  laches,  is  supported  by 
the  great  weight  of  authority. 

In  the  comparatively  recent  case,  Steven- 
fion  V.  Marklev,  72  N.  J.  Eq.  680,  flfi  Atl. 
J85.  amrnied  in  73  N.  J.  Eq.  731.  70  Atl. 
1102.  the  court  gave  a  masterly  exposition 
(if  this  doctrine,  and  applied  it  where  the 
action  was  by  the  executors  of  a  deceased 
47  L.R.A.(N.S.) 


W.  44;  Brandes  v.  Carpenter,  68  Minn.  388, 
71  N.  W.  402. 

The  plaintiff  is  barred  of  all  remedy  or 
relief  in  this  action,  by  reason  of  his  laches. 

Mackall  V.  Casilear,  137  U.  S.  55G,  560, 
34  L.  ed.  776,  770,  11  Sup.  Ct.  Rep.  178; 
18  Am.  ft  Eng.  Enc.  Law,  2d  ed.  97,  lOfi, 
124;  5  Pom.  Eq.  Jur.  3d  ed.  SS  20,  21; 
Schmitt  v.  Hager,  88  Minn.  413,  93  X.  W. 
HO;  Bausman  v.  Kelley,  38  Minn.  197,  8 
Am.  St.  Rep.  661,  36  N.  W.  333;  Brandes  v. 
Carpenter.  68  Minn.  388,  71  N.  W.  402; 
Hanson  t.  Swenson,  77  Minn.  70,  79  X.  W. 
S98;  Birch  r.  Funk,  2  Met.  (Ky.)  544; 
Re  Lewis,  36  Misc.  743,  74  N,  Y.  Supp.  469; 
Marcotte  v.  Hartman,  46  Minn.  202,  48  X. 
W.  767 ;  Myrick  v.  Edmundson,  2  Jlinn.  259, 
Gil.  221;  Foster  v.  Mansfield  0.  ft  L.  M.  R. 


ward,  who  died  long  after  attaining  her 
majority,  against  the  administrators  of  the 
guardian,  who  had  died  some  time  before 
suit  was  brought. 

And  the  holding  in  the  Stevenson  Case  is 
supported  by  Roush  v.  Gri£Bth,  6S  W.  Va. 
752,  65  S.  E.  168. 

Where  a  stepfather  acted  as  guardian,  re- 
ceiving funds  belonging  to  the  ward  both 
before  she  arrived  at  her  majority  and  a 
few  days  after  that  time,  she  continuing  to 
remain  in  his  home  as  a  member  of  his 
family,  the  statute  of  limitations  will  not 
bar  her  right  to  an  accounting.  Haydcn  v. 
Stone,  1  Buv.  396. 

In  Murphy  v.  Cady,  145  Mich.  33,  108 
N.  W.  493,  a  delay  of  twenty-three  years 
after  the  guardian's  death  did  not  bar  the 
ward's  right  to  an  accounting,  by  virtue  of 
the  statute  of  limitations. 

And  in  Miller  v.  Ash,  156  Cal.  544,  10a 
Pac.  000,  although  forty-five  years  had 
elapsed'  between  the  time  the  guardian  re- 
ceived the  fund  and  time  of  bringing  action, 
the  court  refused  to  hold  the  cuim  barred 
hy  the  statute  of  limitation.  As  to  doc- 
trine of  laches  and  peculiar  circumstances, 
see  same  case,  infra. 

And  in  Mississippi  the  limitation  does  not 
begin  to  run  in  favor  of  the  guardian  until 
he  has  filed  his  final  account  or  in  some 
positive  way  terminated  tlie  trust.  Dunn 
V.  Clingham,  93  Miss.  310,  47  So.  503;  Nun- 
nery v.  Day,  64  Miss.  457,  1  So.  636. 

When  a  guardian  fraudulently  conceals 
trust  property  and  the  facts  concerning  it. 
the  statute  does  not  ooramence  to  run  until 
the  discovery  of  the  fraud,  and  the  ward 
may  follow  the  trust  property  into  the  hands 
of  the  guardi.in'i3  heirs  or  legatees,  and  into 
the  hands  of  purchasers  thereof,  who  have 
purchased  witli  notice  of  the  trust.  Allen 
V.  Conklin,  132  Mich.  74,  70  N.  W.  339. 

It  is  also  held  that  equity  will  not  only 
refuse  to  apply  the  statute  of  limitations  or 
a  rule  in  annlogy  thereto,  hut  will  in  proper 
cases  interfere  to  prevent  the  application 
of  tlie  statute,  where  the  probate  court  may 
ij«  powerless  to  avoid  injustice.  Ibid.  Xcw- 
berv  v.  Wilkinson,  llS  C.  C.  A.  Ill,  190  Fed. 
073. 
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Co.  14G  U.  S.  88,  90,  36  L.  ed.  890,  903,  13 
.Sup.  Ct  Rep.  28;  Wetzel  t,  Minnffiota  R. 
Trnnsfcr  Co.  169  IT.  S.  237,  240,  42  L.  ed. 
730.  732,  18  Sup.  "Ct.  Rep.  307,  12  C.  C.  A. 
490.  27  U.  S.  App.  504,  05  Fed.  23^  Melms 
V.  Pabst  Brewing  Co.  93  Wis.  193,  67  Am. 
St.  Rep.  800,  60  K.  W.  518;  R(^eri  v. 
Vail  Nortwick,  87  Wis.  414,  68  N.  W.  767; 
Hammond  v.  Hopkins,  143  U.  S.  224,  272- 
274,  36  L.  ed.  134,  152,  153;  Ripple  v. 
Kuehne,  100  Aid.  672,  60  Atl.  464;  Badger 

V.  Badger,  2  Wall.  87,  05,  17  L.  ed.  83fi, 
838;  Mowry  v.  McQueen,  80  Minn.  383,  83 
X.  W.  348;  Humphrey  v.  Carpenter,  39 
Minn.  115,  39  N.  W.  67;  Trebby  v.  Sim- 
mons, 38  Minn.  508,  38  N.  W.  603;  Rolfe  T. 
Gregory,  31  L.  J.  Ch.  N.  S.  710,  8  Jut.  N.  S. 
606,  7  L.  T.  X.  8.  19,  10  Week,  Sep.  711. 

This  doctrine  is  so  fair  and  equitable 
tliat  it  lias  been  applied  in  a  few  cases  to 
the  extent  o{  holding  that  a  full  account  and 
settlement  in  tlie  probate  court  will  not 
start  tl}e  statute  of  litimations  running 
against  the  ward's  right  to  a  fair  and  full 
accounting  on  the  ground  of  fraud  or  undue 
influence  in  the  settlement,  so  long  as  the 
ward  remained  in  ignorance  of  the  fraud  or 
of  his  legal  rights,  or  so  long  as  he  re- 
mained subject  to  the  influence  of  his  former 
guardian.  Thus,  in  Scoville  v.  Brock,  76 
Vt.  385,  67  Atl.  967,  on  further  appeal  in  79 

VI.  449.  118  Am.  St.  Rep.  976,  65  Atl.  577, 
it  was  held  that,  although  the  final  account 
and  the  discharge  of  the  guardian  by  the 
probate  court  had  terminated  the  relation 
of  guardian  and  ward,  yet  the  influence  of 
tliat  relation  was  presumed  to  continue, 
although  there  were  no  suluequent  com- 
munications of  any  kind  between  the  parties 
to  perpetuate  the  influence,  and,  until  the 
ward  had  actual  knowledge  not  only  of  all 
tlie'  facts,  but  of  his  legal  rights  thereunder, 
the  rule  of  equity  in  analogy  to  the  statute 
of  limitations  would  not  commence  to  run 
against  him.  But  for  cases  of  this  class, 
M>e  I.  b,  1  (a)  (3),  infra. 

In  cases  such  as  Kuhns's  Appeal,  87  Pa. 
]0<>;  Voltz  V.  Voltz,  76  Ala.  555;  and 
Magnider  v,  Goodwyn,  2  Patton  &  H.  (Va.) 
501,  and  many  others,  the  courts  reach  the 
same  result  as  the  Vermont  court,  but  these 
I'Rst's  involve  other  principles,  and  are  not 
considered  in  point  lere.  While  the  filing 
of  a  false  account  seems  to  be  considered 
an  e(]uivalent  to  no  accounting  at  all,  yet 
all  of  them  have  in  them  the  possible  sug- 
p-ntiun  that  tlic  ward  may  have  been  lulled 
into  a  falflc  security  by  the  fraudulent  acts 
of  the  guardian,  which  could  not  have  been 
tlir-  case  if  no  pretense  at  settlement  had 
iK-t-n  attempted.   See  I.  b,  1  (a)  (3),  infra. 

.\nd  in  Motes  v.  Madden,  14  S.  C.  488.  a 
dolay  of  almnst  ten  years  after  the  ward 
b*Tame  of  age  did  not  prevent  him  from 
maintaining  an  action  for  an  accounting 
against  the  guardian'fl  administrator,  even 
thoutfh  lie  had  given  a  receipt  in  full  two 
months  before  he  had  arrived  at  his  major- 
ity, thereby  starting  the  statute  of  Hmita- 
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Our  statute  limiting  the  time  for  the  com- 
mencement of  actions  applies  as  well  to 
et]uitable  as  to  legal  proceedings. 

Ozmun  T.  Reynolds,  11  Minn.  450,  Gil. 
341:  Cock  V.  Van  Etten,  12  Minn.  S22,  Oil. 
431;  McClung  t.  Copehart.  24  Minn.  17; 
Humphrey  v.  Carpenter,  39  Minn.  115,  39 
K.  W.  67;  Schmitt  v.  Hager,  88  Minn.  413, 
93  N.  W.  110;  21  Cyc.  159;  Hanson  v. 
Swenson,  77  Minn.  70,  79  K  W.  698; 
Wycoff  r.  Michael,  05  Iowa,  559.  64  N.  W. 
608;  Ganser  t.  Ganser,  83  Minn.  199,  8S 
Am.  St.  Rep.  461.  86  N.  W.  18. 

Dlbell,  C,  filed  the  following  opinion: 
This  Is  an  appeal  by  the  plaintiff  from  an 
order  of  the  district  court  of  Hennepin 

tion  to  mn  in  favw  of  his  guardian's  sure- 
ties. 

And  there  are  many  cases  holding  the  con- 
verse of  this  rule,  t.  e.,  that  the  limitation 
period  begins  when  the  guardian  is  dis- 
charged by  the  court,  if  the  ward  is  of 
legal  age  and  has  knowledge  of  the  facts 
constituting  the  ground  of  attack,  or  sufH- 
cient  ground  of  suspicion  to  put  him  upon 
inquiry.   Sec  infra,  I.  b,  1  (a)  (3). 

So,  in  many  jurisdictions  the  statute  of 
limitations  does  not  bar  the  right  to  compel, 
by  citation,  the  guardian  to  account  in  the 
probate  court.  Gilbert  v.  Guptill,  34  111. 
112;  Gregg  v.  Gregg,  15  N.  H.  100;  Com.  v. 
Moltz,  10  Pa,  527,  51  Am.  Doc.  499;  Cress's 
Appeal.  14  Pa.  463;  Whitfield  v.  Burrell,  64 
Tex.  Civ.  App.  567,  118  S.  W.  153;  Watson 
v.  W^atson,  65  Minn.  335,  68  N.  W.  44  (the 
probate  court's  holding  was  direct  upon  this 
point,  but  the  appellate  court  did  not  pass 
upon  it) ;  Woodbury  v.  Hammond,  54  Me. 
332. 

In  Re  Camp,  126  N.  Y.  377,  27  N-  E.  799, 
reversing,  on  other  points,  10  N.  Y.  Supp, 
141,  and  50  Hun,  388,  3  N.  Y.  Supp.  335,  it 
was  held  that  the  statute  of  limitations  was 
not  applicable  so  as  to  bar  the  right  of  the 
ward  to  compel  an  accounting  in  the  surro- 
gate court  It  is  true  that  the  guardian 
had  a  life  interest  in  the  fund,  and  the  ward 
did  not  know  of  the  fund  until  within  a  year 
of  the  time  when  he  commenced  proceedings, 
but  the  decision  apparently  does  not  rest 
upon  that  ground.  The  court,  after  discuss- 
ing the  authorities  on  the  doctrine  that  the 
statute  of  limitations  is  applied  to  trusts 
under  certain  circumstances,  aaid:  "But  I 
do  not  regard  the  matter  as  very  important 
upon  this  question.  The  guardian  has  ob- 
tained possession  of  the  fund  as  guardian, 
and  he  deals  with  it  not  alone  in  his  own 
right  as  life  tenant  in  this  case,  but  he  also 
deals  with  it  as  the  property  of  others  con- 
fided to  his  care.  In  this  sense  he  occupies 
the  position  of  a  trustee  so  far  as  to  pre- 
vent the  running  of  any  statute  of  limita- 
tions in  bis  favor  regarding  the  property 
intrusted  to  him.  Although  he  may  cease 
to  be  guardian  upon  the  ward  coming  of  age, 
yet  BO  long  as  the  property  remains  in  his 

Digitized  byGoOglC 


454 


MINNESOTA  SU 


I'KEAIK  COURT. 


Ace, 


county  sustaining  tlie  demurrers  of  certain 
of  the  defendants  to  the  complaint. 

On  September  29,  1875,  Thomas  Lowry 
was  appointed  guardian  of  the  plaintiif  and 
his  brother.  About  November  1,  1S75, 
Lowry  received  $1,966.60  as  guardian  of  his 
two  wards. 

On  January  18,  1874,  Francis  P.  Sweet, 
the  father  of  the  plaintiff,  died  intestate, 
leaving  a  widow  and  the  plaintiff  and  his 
brother  as  his  sole  surviving  heirs.  At  the 
time  of  his  death  he  was  the  owner  of  cer- 
tain land  in  Hennepin  county,  occupied  as 
a  homestead,  subject  to  a  mortgage. 

On  April  3,  1877,  this  property  was  sold 
on  mortgage  foreclosure  sale,  Lowry  being 
tlie  attorney  of  the  mortgagee,  for  $515. 
At  the  time  of  the  foreclosure  and  during 

poBsesBion  as  guardian,  and  unaccounted  for, 
he  muBt  remain  liable  to  account." 

In  Re  Barker,  infra,  the  court  seemed  to 
doubt  that  Re  Camp,  supra,  is  decisive  of 
the  nonapplicability  of  the  statute  of  limita- 
tions to  tlie  settlement  of  guardian's  ac- 
counts, but  distinguished  it,  and  applied 
the  statute.  And  see  New  York  cases, 
infra,  applying  the  statute  where  the  action 
was  a^nst  the  representatives  erf  a  de- 
ceased guardian,  but  not  when  it  wiu 
brought  against  the  guardian  in  his  life- 
time. 

But  Re  Camp,  supra,  was  cited  and  fol- 
lowed in  Re  Sask,  70  App.  Div.  401,  75 
N.  y.  Supp.  120,  where  it  appeared  that 
eighteen  years  had  elapsed  since  the  ward 
had  attained  her  majoritv,  but  that  she  did 
not  know  until  six  months  before  bringing 
suit  that  the  guardian  had  ever  received  any 
funds  belonging  to  her. 

The  Camp  Case  was  also  cited  and  fol- 
lowed in  Grandin  v.  Fenton,  61  Ilun,  219,  15 
N.  y.  Supp.  946,  and  the  court  refused  to 
apply  the  statute  in  favor  of  a  special 
guardian  who  was  ordered  to  sell  the  ward's 
land  and  invest  the  proceeds,  although  the 
court  admitted  that  in  Witter  v.  Brewster, 
12  N.  Y.  Week.  Dig.  368,  the  court  had  held 
that  the  statute  would  bar  the  claim  against 
a  special  guardian,  aa  distinguiBhed  from  a 
general  guardian. 

And  see  cases,  in  I.  b.  3,  infra. 

In  a  few  cases  the  facts  were  such  that 
there  was  not  an  express  trust,  but  a  con- 
structive or  an  implied  trust.  Such  is  the 
ease  where  the  party  intrudes  upon  an  in- 
fant's estate  so  that  he  must  be  treated  as 
guardian  de  facto,  or  where  the  law  in  any 
way  raises  a  constructive  trust.  Such  cases 
are  exceptions  to  the  doctrine  here  con- 
sidered, since  it  is  usually  held  that  the 
statute  of  limitation,  or  the  rule  of  equity 
in  analogy  thereto,  will  begin  to  run 
against  the  cestui  que  trust  as  soon  as  hi» 
right  of  action  accrues,  where  the  trust  is 
constructive.    See  note  in  8  L.R.A.  650. 

If  the  money  comes  into  the  hands  of  the 
guardian  as  an  implied  trust,  and  the  ward, 
after  arriving  at  legal  age,  is  given  to  under- 
stand that  the  guardian  docs  not  consider 
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the  period  of  redemption  the  value  of  tlif 
property  was  in  excess  of  twice  the  amount 
neceasary  to  redeem  from  the  sale,  and 
during  such  period  Lowry  had  in  his  posses- 
sion, as  .guardian,  moneys  sufficient  to  re- 
deem. No  redemption  was  made.  The 
plaintiff's  mother  had  a  life  estate  in  thi? 
property.  No  settlement  of  the  guardian- 
ship matter  was  ever  had  in  probate  court. 

On  February  4,  1909,  Lowry  died.  Hia 
estate  was  probated  in  Hennepin  county, 
and  his  executors  were  discharged  prior  to 
February.  1912. 

The  defendants  Beatrice  Lowry,  Horace 
Lowry,  and  Mary  Schwyzer  are  devisees  of 
Lowry,  and  received  large  amounts  of 
money  from  the  estate. 

William  W.  JJenick  and  E.  W.  Herrick 


himself  legally  liable,  the  statute  will  run 
ag^nst  the  ward.  Beers  v.  Myers,  28  111. 
App'.  648.  On  the  repudiation  of  the  trust, 
see  I.  b,  1  (a)  (3),  infra. 

And  tlie  same  rule  has  been  applied 
where  there  was  no  disavowal  of  the  trust, 
on  the  ground  that  the  intruder  was  liable 
only  for  money  had  and  received.  This  is 
l>aaed  upon  the  ground  that  constructive 
trusts  are  protected  by  the  statutes  of 
limitation.    Johnson  v.  Smith,  2V  Mo.  691. 

Where  a  person  intrudes  upon  the  estate 
of  an  infant  in  such  manner  ajs  to  make  him- 
self a  constructive  guardian  or  trustee,  the 
ward  is  barred  after  the  period  of  limitation 
lias  expired,  the  statute  beginning  to  run 
when  he  arrives  at  legal  age.  This  holding 
is  based  upon  the  well-established  theory 
that  the  statute  bars  constructive  trusts. 
Weaver  v.  'Leiman,  52  Md.  708, 

But  it  was  held  in  Goodhue  v.  Barnwell, 
Rice,  Eq.  198,  that  where  the  ward  dies  dur- 
ing minority,  the  statute  of  limitations  does 
not  begin  to  run  in  favor  of  one  who  has 
intruded  upon  his  estate  so  as  to  be  his 
guardian,  until  letters  have  been  granted 
upon  the  estate  of  the  ward,  for  tiie  reason 
that  until  there  is  a^  party  legally  competent 
to  maintain  the  action,  ttie  statute  will  not 
begin  to  run.  And  see  Bull  t.  Towson, 
infra. 

(3)  BocMne  repudiattng  trust  rela- 
tion. 

Some  courts  refuse  to  hold  that  a  guard- 
ian is  within  the  class  of  trusts  to  which 
the  statute  of  limitations,  or  a  rule  of 
isjuity  in  analogy  thereto,  is  not  applicable, 
and  hold  that,  as  soon  as  the  representative 
i'liaraeter  of  the  trust  is  terminated  in  any 
way,  tlie  rule  in  analogy  to  the  statute  of 
limitations  begins  to  run  against  the  ward, 
and  in  favor  of  the  guardian.  This  rule 
seems  to  be  based  on  the  analogy  the  case 
Ijears  to  common-law  actions,  in  that  the 
limitation  begins  to  run  against  the  ward 
as  soon  as  a  cause  of  action  arises  in  his 
favor.  The  analogy,  however,  is  not  a  good 
:ne,  and  fails  at  the  crucial  point,  for  the 
guardian,  unlike  the  common  debtor,  eaa, 
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wen  bondsmen  for  Lowry  is  the  guardian- 
ship proceeding.  Tbey  died  prior  to  Febru- 
ary. 1912.  The  estate  of  William  W.  Ilerrick 
was  probated,  and  the  executors  discharged, 
and  the  defendants  Garafilia  Herriek  and 
Izzie  L.  Eerrick,  are  his  sole  devisees, 
and  have  received  property  from  his 
estate.  The  defendant  Boy  D.  Herriek,  who 
is  the  only  one  of  the  Herridcs  who  demurs, 
is  the  administrator  and  sole  heir  of  E. 
W.  Henick,  and  there  is  mon^  in  the 
esUte. 

This  action  is,  in  substance,  to  compel  the 
defendants  to  account  for  the  present  value 
of  the  foreclosed  property.  The  theory  of  it 
is  that,  since  the  estate  of  Lowry  has  been 
closed  and  the  executors  have  been  dis- 
charged,  his   devisees,   who  have  received 

and  it  is  his  moral  and  legal  duty  to,  file 
his  account .  without  compulsion,  and  thus 
protect  himself  against  loss  of  evidfmoe  and 
against  stale  demanda. 

The  following  cases  support  the  proposi- 
tion that,  as  soon  as  the  guardianship 
terminates,  by  the  death  of  either  part;,  by 
the  marria^  of  a  female  ward,  by  the 
ward's  attaining  his  majority,  or  in  any 
other  way,  the  statute  of  limitations  or  the 
rule  of  equity  in  analogy  thereto  b^ins  to 
run  in  favor  of  the  guardian:  Jones  v. 
Jones,  91  Ind.  378;  Lambert  v.  Billheimer, 
125  Ind.  519,  2S  N.  E.  461 ;  Blake  v.  Wolfe, 
305  Ky.  380,  49  S.  W.  10,  50  S.  W.  2;  Lane 
V.  Lane,  87  Ga.  268,  13  S.  E.  335;  Hum- 
phreys V.  Mattoon,  43  Iowa,  556;  I^ingston 
V.  Shands,  23  S.  C.  149;  Lane  v.  Fanner,  11 
Lea,  568;  WrcofT  v.  Michael,  95  Iowa,  659, 
64  N.  W.  608;  Tavlor  v.  Hill,  86  Wis.  99, 
56  N.  W.  738  (not  a  direct  holding); 
Fawcett  v.  Fawectt,  85  Wis.  339,  39  Am.  St. 
Rep,  844,  55  N.  W.  405;  Bertine  v.  Varian, 
1  Rdw.  Ch.  343.  In  this  last  case  one 
guardian  was  dead,  and  the  suit  was  against 
his  administrators  and  the  surviving  guard- 
ian, and  the  court,  after  stating  the  rule 
with  approval,  made  an  order  dismissing  the 
suit  as  to  be  administrators,  saying  noth- 
ing in  regard  to  the  surviving  guardian. 
See  the  other  New  York  cases,  infra,  that 
make  a  distinction  between  a  suit  against 
tJhe  guardian  and  one  against  his  repre- 
sentatives after  his  decease. 

Likewise,  a  few  courts  have  held  that  the 
statute  of  limitations  is  applicable  to  pro- 
ceedings to  compel  the  guardian  to  account 
in  the  probate  courts,  and  that  it  begins  to 
run  from  the  time  the  trust  for  any  reason 
terminates,  usually  by  the  ward's  attaining 
his  majority.  Jones  v,  Strickland,  61  Ga. 
356;  Harris  v.  Calvert,  2  Kan.  App.  749,  44 
Pae.  25;  Be  Barker,  4  Misc.  40,  24  N.  Y. 
Snpp.  723  (not  a  direct  holding).  The 
court  distinguished  this  case  from  the 
Camp  Caae,  126  N.  Y.  377,  27  N.  E.  799,  in 
that  there  were  facts  that  were  construed  to 
be  a  settlement,  which  started  the  statute  to 
running. 

The  New  York  courts  seem  to  be  unwill- 
ing to  apply  this  rule  where  the  guardian  is 
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property  from  his  estate,  can  be  required 
to  make  the  accounting  which  he  should 
have  made,  and  that,  since  a  default  cannot 
be  established  In  the  probate  court,  the 
heirs  and  devisees  of  the  bondsmen  may  be 
brought  into  this  action,  and  their  lia- 
bility determined.  The  cause  of  action,  if 
any,  is  in  equity. 

The  demurrers  are  upon  the  ground  of 
want  of  jurisdiction,  delect  of  parties  plain- 
tiff, defect  of  parties  defendant,  and  that 
the  facts  stated  are  insufficient. 

We  are  not  in  accord  upon  the  question 
wliether  the  district  court  has  jurisdiction. 
We  leave  this  and  the  other  grounds  of  de- 
murrer specified,  and  pass  to  the  question 
of  the  sufficiency  of  the  facts  stated. 

The  particular  claim  is  that  the  plain- 
living,  the  action  being  against  him  person- 
ally, and  the  ward  not  knowing  the  facts 
(see  Re  Camp,  126  K.  Y.  377,  27  N.  E.  799, 
and  cases  following  it),  but  they  do  apply 
it  where  the  guardian  is  dead  and  the  ac- 
tion is  against  his  representatives.  Re 
Lewis,  36  Misc.  741,  74  N.  Y.  Supp.  469 ; 
Re  Van  Derzee,  73  Hun,  632,  26  N.  Y.  Supp. 
121  (action  a^inst  executors  of  guardian, 
but  no  point  made  of  that  fact) ;  Libby  v. 
Van  Derzee,  80  App.  Div.  494,  81  N.  Y. 
Supp.  139  (ruled  by  Re  Van  Derzee,  supra, 
and  both  cases  distinguished  from  Re  Saak, 
70  App.  Div.  401,  75  N.  Y.  Supp.  120,  on  the 
ground  that  action  was  against  executors; 
affirmed  without  opinion  in  176  N.  Y.  S91, 
68  N.  E.  1119). 

This  distinction  is  based  upon  the  holding 
in  Re  Wiley,  119  N.  Y.  642,  23  N.  E.  1064, 
that  under  the  Code  of  Civil  Procedure, 
§  2606,  the  ward  has  a  right  to  compel  the 
legal  rroresentatives  of  his  guardian  to  ac- 
count for  the  guardianship  immediately 
upon  their  qualifying  as  such  representa- 
tives. 

In  Bull  V.  Towson,  4*Watt8  &  S.  567,  the 
funds  with  which  it  was  sought  to  charge 
the  guardian  were  alleged  to  have  been  re- 
ceived after  the  ward  had  attained  her  ma- 
jority and  after  her  marriage,  and  there 
was  much  uncertainty  as  to  whether  or  not 
they  had  ever  been  received  b^  him.  The 
court  said  that,  assuming  their  receipt  by 
him,  he  had  received  them  not  as  guardian, 
but  to  be  paid  over,  and  that  an  action  in 
a  court  of  law  could  have  been  maintained 
within  six  years  after  he  received  them.  All 
right  of  action  to  recover  them  regardless 
of  the  form  of  action,  was  therefore  barred 
by  the  statute  of  limitation. 

And  in  Bonea's  Appeal,  27  Pa.  492,  the 
statute  of  limitations  was  held  to  h&r  a 
right  to  a  citation  on  a  guardian  to  file  hia 
account  in  the  orphans'  court,  but  this  was 
upon  the  ground  that  the  proceeding  was  in 
substance  an  action  for  negligence,  and  the 
court  disregarded  the  form  of  action,  and 
applied  the  statute.  This  case  and  Bull  v. 
Towson,  supra,  have  been  frequently  cited 
to  the  general  proposition  here  under  anno- 
tation, but  they  go  only  to  the.  extent  jOf 
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tiff,  conceding  that  he  once  had  a  cause  of 
action,  has  lost  it  through  laches. 

The  plaintiff  was  born  in  1871.  In  1892 
he  became  of  age.  In  1912,  twenty  years 
later,  he  commenced  this  action.  The  acts 
which  he  claims  give  him  a  cause  of  action 
occurred  thirty-five  years  before. 

The  complaint  alleges  that  the  "plaintiff 
never  discovered,  knew,  or  was  in  any  way 
put  on  inquiry  as  to  his  rights  under  the 
said  guardianship,  or  kne*  or  had  any  inti- 
mation, indication,  or  ground  of  inquiring 
as  to  his  part  ownership,  with  his  brother, 
of  the  said  real  estate  and  the  said  moneys 
until  the  month  of  February,  1912."  It  is 
clear  that  the  plaintiff  knew  of  the 
guardianship  when  he  became  of  age.  It  is 
not  shown  that  any  inquiry  or  investii^tion 


was  made  as  to  the  execution  of  the  trust, 
nor  ia  an  excuse  offered  for  not  nutking  in- 
quiry, nor  is  it  shown  that  such  -inquiry 
would  have  been  resultless.  For  twenty 
years  no  investigation  was  had,  and  until 
now  no  complaint  has  been  made  of  an  un- 
discharged trust  resting  in  Lowry. 

In  Wetzel  t.  Minnesota  R.  Transfer  Co. 
12  C.  C.  A.  490,  27  U.  S.  App.  594,  65  Fed. 
23,  affirmed  in  169  U.  S.  237,  42  L.  ed.  730, 
18  Sup.  Ct  Rep.  307,  the  court  said:  "The 
plea  of  laches  does  not  always  depend  for 
its  support  upon  mere  lapse  of  time,  but 
upon  the  manifest  inequity  of  permitting 
the  claim  to  be  enforced,  in  view  of  some 
change  in  the  condition  of  the  property  or 
in  the  relations  of  the  parties  to  the  contro- 
versy.  It  is  also  a  well-established  TU)e 


holding  that  an  action  at  law  cannot  be 
relieved  of  the  bar  of  the  statute  merely  by 
bringing  the  action  in  the  orphans'  court  in 
the  form, of  a  citation  or  otherwise.  If  there 
can  be  any  implication  at  all,  the^  rather 
imply  that  the  statute  is  not  applicable  to 
ordinary  proceedings  in  the  orphans'  court. 
See  other  Pennsylvania  cases,  infra.  III.  c. 

This  seeras  to  have  been  the  theory  upon 
which  the  decision  in  Evan's  Estate,  11  Fa. 
Co.  Ct.  324,  was  based. 

(8)  Where  there  has  "been  an  account- 
ing or  repudiation  of  the  trunt. 

Where  the  guardian  has  terminated  the 
relation  by  full  settlement  after  the  ward 
becomes  of  legal  age,  or  by  expressly  denying 
his  liability,  and  the  ward  lias  full  knowl-* 
edge  of  all  the  facts  and  his  legal  right 
thereunder,  or  suflicient  knowledge  to  put 
him  upon  inquiry,  the  limitation  period  in 
analogy  to  that  prescribed  by  the  statute 
of  limitation  at  once  begins  to  run  against 
the  Ward's  right  to  compel  an  accounting. 
Plant  v.  Fittro,  85  W.  Va.  147,  63  S.  E.  768; 
Southall  v.  Clark,  3  Stew.  A  P.  (Ala.)  338; 
Meridith  v.  Nichols,  1  A.  K.  Marsh.  595; 
Hester  v.  Watkins,  54  Ala.  44;  High  v. 
Snedicor,  67  Ala.  403;  Jadcson  v.  Harris, 
66  Ala.  666;  Briscoe  v.  Johnson,  73  Ind. 
573;  Whedbee  v.  Whedbee,  53  K.  C.  (5 
Jones,  Eq.)  392;  Timberlake  v.  Green,  84 
N.  C.  658;  Kern  v.  Burnham,  28  Ala.  428; 
Steadham  v.  Sims,  68  Go.  741;  Ela  v.  Ela, 
84  Me.  423,  24  Atl.  893;  Willis  v.  Rice,  141 
Ala.  168,  109  Am.  St.  Rep.  26,  37  So.  607. 

This,  of  course,  is  true  even  in  jurisdic- 
tions which  adopt  the  trust  doctrine,  as  well 
as  in  those  in  which  it  is  repudiated. 

A  diaavowal  of  the  trust  after  the  ward 
becomes  of  age,  such  as  a  settlement  un- 
officially in  the  presence  of  the  probate 
judge,  will  start  the  statute  running  against 
the  ward.    Mason  v.  Johnson,  13  S.  C.  20. 

Where  the  evidence  does  not  show  that 
the  guardian  practised  any  fraud  or  made 
any  fraudulent  concealment  of  the  state  of 
his  account,  but  does  show  that  he  made  a 
somewhat  informal  settlement  in  the  court, 
and  that  the  ward,  with  the  least  degree  of 
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diligence,  might  have  ascertained  all  of  the 
facts  many  years  before  bringing  suit,  and 
did  not  bring  suit  for  more  than  twenty 
years  after  arriving  at  l^^I  age,  the  action 
is  barred  by  tlie  statute  of  limitations. 
Heath  v.  Elliott,  83  lowa,  367.  49  N.  W. 
984. 

In  Owens  v.  Watts,  24  S.  C.  76,  it  was 
held  that  the  statute  was  a  bar  to  an  ac- 
tion by  the  ward  against  his  former  guar- 
dian, where  a  settlement  in  full  had  been 
made  by  the  ward  throu^  his  attorney,  and 
he  was  seeking  to  avoid  settlement  on  the 
all^ation  for  fraud. 

Toe  same  is  true  of  the  holding  in  Stewart 
V.  Robbins,  27  Tex.  Civ.  App.  188,  05  S.  W. 
809,  it  being  held  that  an  action  by  the 
ward  to  set  aside  a  judgment  discharging 
her  guardian  and  releasing  bis  sureties  is 
barred  by  the  four-year-statute  of  limita- 
tion. 

The  statute  of  limitation  is  applicable 
where  the  whole  fund  consisted  of  a  note 
which  the  guardian  in  good  faith  turned 
over  to  the  mother  of  the  wards  before  they 
became  of  age,  and  while  they  were  living 
with  and  being  supported  by  her,  which 
note  could  have  been  easily  found  when  they 
arrived  at  the  legal  age,  they  having  "knowl- 
edge of  the  whereabouts  of  the  note.  Han- 
son V.  Swenson,  77  Minn.  70.  78  W.'588. 

(Jt)  Speoldl  stetuCe*. 

A  few  states  have  enacted  statutes  limit- 
ing the  time  for  the  bringing  of  suits  to 
compel  guardians  to  account,  and  d  course 
courts  of  equity  enforce  them. 

In  Louisiana  then  is  a  statute,  art.  350 
of  the  Code,  which  is  directed  especially  to 
the  prescription  of  actions  by  wards  against 
guardians,  and  bars  all  such  actions  after 
four  years  from  the  time  when  the.  ward 
arrives  at  legal  age.  Commagere  v.  Gaily, 
6  La.  161;  Gourdain  v.  Davenport,  10  Rob. 
(La.)  173;  Rhodes  v.  Cooper,  113  La.  000. 
37  So.  627;  Offutt  v.  Collins,  11  Rob.  (La.) 
491;  Aillot  t.  Aubert,  20  La.  Ann.  SOD*. 
Cochran  v.  Violet,  37  La.  Ann.  221;  Bedell 
v.  Caldcr,  37  La.  Ann.  80.'>;  Gallion  v. 
Keegan,  30  La.  Ann.  468,  2  So.  50  (an  ac- 
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tliat  when  a  suitor  applies  to  a  court  of 
(•hancery  for  relief,  for  any  considerable 
k-Dgth  of  time  after  tiie  wrong  complained 
of  vas  committed,  it  is  incumbent  on  him 
to  show,  both  by  averment  and  proof,  some 
tinffieient  nccuse  to  justify  the  delay." 

In  Schmitt  t.  Hager,  88  Minn.  413,  93  N. 
\V.  110,  the  court  said:  "But  tile  defense  of 
laches  is  not,  like  the  statute  of  limitations, 
i-xdusiTely  a  matter  of  time,  for  it  is  pure- 
ly an  equitable  defense,  based  upon  grounds 
of  public  policy,  which  require,  tor  the 
peace  of  society,  the  discouragement  of 
Htale  demands,  and  is  addressed  to  the 
sound  judicial  discretion  of  the  court,  un- 
der the  facts  of  each  particular  case." 

It  is  a  circumstance  of  importance,  In  de* 
termining  whether  a  plaintiff  has  been 

tion  against  representatives  of  deceased 
tutor);  Viala  v.  Burguieres,  19  La,  Ann. 
149;  Romero's  Succession,  31  La.  Ann.  721. 

But  even  this  statute  prevents  only  an 
inquiry  into  the  acts  of  the  guardian  per- 
formed before  the  ward  becomes  of  age,  and 
where  all  the  funds  were  received  by  the 
guardian  after  that  time,  the  action  should 
not  be  barred  (Harvey's  Succession,  44  La. 
Ann.  80,  10  So.  410)  ;  and  on  the  theory 
that  a  statute  of  limitations  can  be  used 
only  as  a  shield,  and  never  as  a  sword,  it 
was  also  held  that  where  the  guardian  vol- 
antarily  flies  her  account  after  the  pre- 
Kribed  period,  she  cannot  plead  tiiat  the 
statute  to  bar  objections  thereto  so  as  to 
prevent  a  full  accounting. 

The  Georgia  statute  which  gives  an  un- 
represented estate  five  years  before  the  stat- 
ute of  limitations  begins  to  run  against  it 
spplies  to  the  estate  of  .a  ward  who  died 
after  bis  majority,  so  that  the  statute  be- 
gins to  run  in  favor  of  the  guardian,  who 
nei'er  Died  an  account,  five  years  aftei*  the 
death  of  the  ward,  and  when  the  general 
imitation  period  has  thereafter  run,  the 
;niardian  cannot  be  cited  to  render  an  ac- 
t'ount.   Morgan  v.  Woods,  09  Ga.  590. 

The  Georgia  act  of  16th  of  March,  186S, 
barring  all  causes  of  action  which  accrued 
licfore  June,  1865,  unless  sued  by  January 
I,  1870,  eould  not  bar  an  action  by  a  ward 
who  became  -of  age  in  Septnnber.  1869, 
against  her  guardian,  since  her  cause  of 
action  did  not  arise  before  June,  1865; 
hence  the  limitation  must  be  governed  bv 
the' Code. 

But  that  statute  does  apply  where  the 
ward  reached  l^al  age  in  1863,  and  was 
discovert  from  1868  to  1870;  and  where 
the  gnardian's  wrongful  act  was  performed 
prior  to  1865,  and  the  ward  did  not  become 
of  age  until  after  January  Ist,  1870,  the  act 
applied  in  that  the  ward  had  then  only  nine 
months  and  sixteen  days  after  becoming  of 
age  in  which  to  bring  the  action  according 
to  the  terms  of  the  statute.  Munroe  v. 
Phillips,  65  Ga.  390. 

2.  Statutes  of  nonrlaim. 

And  frequpntlv  the  statute  of  nonclaims 
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guilty  of  laches,  that  the  situation  of  the 
parties  has  changed,  or  that  material  wit- 
nesses have  died,  or  that,  because  of  lapse 
of  time,  evidence  has  otherwise .  been  lost, 
so  that  the  ascertainment  of  the  essential 
facts  is  made  difficult,  and  the  exact  facts 
upon  which  the  rights  of  tlie  parties  depend 
must  necessarily  be  in  doubt.  Mackall  v. 
Casilear,  137  U.  S.  558,  34  L.  ed.  776,  11 
Sup.  Ct.  Rep.  178;  Hammond  v.  Hopkins. 
143  U.  S.  224,  36  L.  ed.  134;  12  Sup.  Ct. 
Rep.  418;  Ripple  v.  Kuohne,  100  Md.  672, 
60  Atl.  464;  Badger  v.  Badger,  2  Wall.  87, 
17  L.  ed.  836. 

The  following  Minnesota  cases  are  perti- 
nent upon  the  question  of  laches:  Brandes 
T.  Carpenter,  68  Minn.  388.  71  N.  W.  402; 
Hanson  v.  Swenson,  77  Minn.  70,  79  N*.  W. 

is  held  to  bar  the  ward's  right  to  sue  the 
representatives  of  hia  deceased  guardian 
under  particular  circumstances,  if  not  pre- 
sented before  the  estate  is  settled. 

The  statute  of  nonclaim  will  bar  the  right 
of  action  at  law  of  a  ward  against  his  former 
guardian's  administrator,  if  the  claim  is 
not  presented  within  the  time  specified;  and 
where  it  is  shown  that  the  administrator 
never  received  the  specific  trust  fund,  has 
settled  the  estate  and  been  discharged  before 
suit  is  brought  or  claim  presented,  the 
action  is  completely  barred  in  equity.  New- 
bery  v.  Wilkinson,  100  Fed.  62,  affirmed  in 
118  C.  C.  A.  Ill,  199  Fed.  673  (both  courts 
citing  Barto  v.  Stewart,  21  Wash.  605,  5!) 
Pac.  480,  which  case  overruled  Neis  v. 
Farquharson,  9  Wash.  517,  37  Pac.  697, 
though  neither  case  involved  actions  be- 
tween ward  and  guardian).  But  the  cir- 
cuit court  of  appeals  says  that  if  the  suit 
had  been  commenced  seasonably  after  the 
ward  became  of  age,  the  statute  would  not 
have  stood  in  the  way. 

To  the  same  efiTect  is  Rhodes  v.  Hannah. 
66  Ala.  215,  where  it  was  held  that  the 
statute  of  nonclaim  would  bar  an  action 
for  a  general  accounting  by  the  guardian's 
administrator';  but  it  was  said  that  if  spe- 
cific money  of  the  trust  comes  into  the  hands 
of  the  administrator,  an  action  for  it  would 
not  be  barred.  And  this  holding  is  sup- 
ported by  Gillespie  v.  Winn,  85  Cal.  429,  4 
Pac.  411;  Lathrop  v.  Hampton,  31  Cal. "IT, 
89  Am.  Dec.  141. 

And  in  Arkansas  it  is  held  that  the  stat- 
ute of  nonclaim  bars  an  action  by  the  ward 
against  the  guardian's  administrator,  if  not 

firesented  in  time;  but  this  does  not  re- 
ieve  the  guardian's  sureties.   See  Arkansas 
eases,  infra. 

8,  Doctrine  of  laches. 
(a)  tn  f/eneraJ. 

Aa  shown  supra,  many  eourtB  regard  the 
relation  of  tlip  ftnardian  and  ward  as  an 
express,  continuing,  and  sultsiitting  trust, 
not  affected  by  the  statute  of  limitations  or 
any  rule  of  equity  In  analog}'  thereto,  so 
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598 ;  Marcotte  v.  Hartman,  46  Minn.  202,  48 
N.  W.  767;  Sanborn  v.  Eads,  38  Minn.  211, 
36  N.  W.  338. 

We  hold  that  the  complaint  shows  laches 
barring  a  recovery.  Whether  there  is 
laches  must  usually  be  determined  as  a 
question  of  fact  upon  a  consideration  of  the 
evidence.   It  is  possible  that  the  complaint 


may  be  so  amended  as  to  evade  a  demurrer. 
It  is  inconceivable,  however,  that  a  state  of 
faots  can  be  shown  which  will  relieve  the 
plaintilT  of  a  charge  of  laches,  when  he  de- 
layed for  twenty  years  after  attaining  his 
majority,  and  now  asks  ^e  court  to  make 
a  finding  as  to  transactions  thirty-five  years 
old,  and  the  witness  who  could  give  the 


long  as  that  relation  is  not  terminated  by 
some  affirmative  action. 

But  even  in  jurisdictions  where  that  doc- 
trine obtaina,  the  ward  may  in  some  eir- 
eumatances,  under  the  doctrine  of  laches, 
be  barred  from  compelling  his  guardian  to 
account,  although  there  has  been  no  repudi- 
ation of  the  trust,  and  hence  the  statute 
or  the  rule  in  analogy  to  the  statute  has 
never  begun  to  run.  The  question  is  de- 
termined not  so  much  by  the  length  of  time 
as  by  the  particular  circumstances  of  the 
case.  Sometimes  it  is  said  that  twenty 
years  is  the  allowable  period,  but  that  is 
merely  suggestive,  for  circumstances  may 
either  lengthot  or  shorten  the  period. 

Even  though  the  termination  of  the  repre- 
sentative character  of  the  guardianship  be 
construed  to  be  a  repudiation  of  the  trust, 
in  courts  holding  the  relation  to  be  an  ex- 
press trust,  there  might  remain  elements 
which  would  prevent  a  delay  from  consti- 
tuting laches  which  would  defeat  the  action. 
On  the  general  question  as  to  laches  which 
will  defeat  relief  after  repudiation  of  an 
express  trust,  see  note  to  Williams  v.  Wood- 
ruff, 6  L.R.A.(N.S.)  986. 

Again,  the  ward's  property  may  have 
passed  into  the  possession  of  parties  who 
had  knowledge  of  its  trust  character.  On 
the  question  as  to  laches  as  a  bar  to  enforce- 
ment of  trust  as  against  such  persons,  see 
note  to  Newman  v.  Newman,  7  L.R.A.(N.S.) 
870. 

The  doctrine  of  laches  that  will  bar  a 
ward's  right  to  compel  his  guardian  to  ac- 
count is  well  stated  by  the  court  in  Roush 
V.  Griffith,  65  W.  Va.  752,  65  S.  E.  168, 
where,  in  holding  that  a  delay  of  fourteen 
years  after  majority  had  not  barred  the 
right  under  the  particular  circumstances, 
the  court  said:  "All  of  this  conduct  is 
likewise  important  on  the  inquiry  as  to 
whether  relief  is  barred  by  laches  inde- 
penSently  of  any  settlement.  In  this  con- 
nection, it  must  be  observed  in  the  outset 
that  the  guardianship  was  an  express  trust 
against  which  the  statute  of  limitations 
never  runs,  and  under  which  the  principle 
of  laches  does  not  operate  so  freely  and  ex- 
tensively as  it  does  in  the  case  of  a  con- 
structive trust,  unless  the  trust  has  been 
disavowed  or  repudiated,  and  it  is  not  pre- 
tended that  there  has  been  any  repudiation 
of  it  in  this  instance.  We  do  not  doubt 
that  long  lapse  of  time  will  bar  relief  to  the 
beneficiary  of  an  express  trust,  but  it  must 
be  so  long,  and  the  circumstances  such  in 
character,  as  to  establish  clearly  a  relin- 
quishment or  abtuidonment  thereof,  or  a 
situation  occasioned  by  the  death  of  wit- 
nesses, loss  of  evidence,  or  other  matter  in 
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the  nature  of  an  estoppel,  that  will  make 
it  clearly  inequitable  and  unjust  to  enforce 
it." 

The  great  weight  of  authority  supports 
the  doctrine  that  where  the  ward  is  guilty 
of  negligence  in  not  bringing  the  suit  for  an 
unreasonably  long  time  after  the  right  ac- 
crued, and  the  guardian  has  practised  no 
fraud  or  concealment,  the  inexcusable  laches 
will  bar  the  suit.  Birch  v.  Funk,  2  Met. 
(Ky.)  544  (forty-five  years) ;  Railaback  v. 
Williamson,  88  111.  494  [but  this  was  an 
effort  many  years  after  the  death  of  the 
guardian,  to  impress  a  trust  upon  landa 
alleged,  but  not  proved,  to  have  been  pur- 
chased with  trust  funds,  in  the  face  of  an 
accounting  in  full  by  the  guardian) ;  Miller 
V.  Ash,  156  Cal.  544,  105  Pac.  600  (the  doc- 
trine was  approved,  but  not  applied,  as  the 
delay  of  forty-five  years  was  held  to  be 
excusable.  See  same  case,  infra) ;  Roush  v. 
Griffith,  supra  (doctrine  approved,  but  not 
applied  because  delay  waa  excusahle.  See 
same  case,  supra). 

In  Garrett  v.  Garrett,  69  Ala.  429,  it  was 
held  that  the  equitable  rule  that  twenty 
years*  delay  bars  a  suit  should  be  applied  in 
favor  of  a  guardian  when  cited  to  account  to 
his  ward.  The  court  was  of  the  opinion  that 
the  rule  should  begin  to  run  from  the  time 
of  the  last  recognition  of  the  trust  by  the 
guardian,  whetiier  that  was  before  or  after 
the  ward  arrived  at  l^al  age;  but  in  the 
case  before  the  court  only  nineteen  years 
had  elapsed  since  either  event,  so  that  it 
was  found  unnecessary  to  decide  which 
event  would  start  the  rule  to  running,  since 
in  any  event  the  action  was  not  barred. 

In  Bennett  v.  Bird,  139  Ga.  25,  76  S.  E. 
56S,  the  attempt  was  made  by  a  ward, 
twenty  years  after  settlement,  to  claim 
property  which  it  was  alleged  bad  been 
bought  with  trust  funds,  and  it  was  held 
that,  although  the  statute  did  not  bar  the 
right  to  attack  a  settlement  for  fraud  for 
four  years  after  the  discovery  thereof,  the 
ward  must  use  due  diligence  in  acting  upon 
information  that  would  lead  to  the  dis- 
covery, and  that  the  circumstances  here 
showed  negligence  in  not  doing  so,  and  the 
action  was  barred. 

And  the  same  rule  as  to  laches  is  applied 
by  the  probate  courts  In  many  jurisdictions. 
Tims,  in  Gross's  Appeal,  14  Pa.  463,  the 
court  said:  "For  the  reasons  given  by  the 
president  of  the  orphans'  court,  we  think 
its  decree  dismissing  the  citation  is  well 
pronounced.  It  will  therefore  be  perceived 
our  conelusion  is  not  based  upon  any  sup- 
posed operation  of  the  statutes  of  limita- 
tion; for  these,  as  is  shown  bv  Com.  v. 
MoltE,  10  Pa.  627.  61  Am.  Dec.  499.  and  tin 
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moot  importutt  flvideiice  upon  the  issue, 
and  whon  acta  are  drawn  in  question,  is 
dead. 

We  decide  the  demurrers  upon  the  nacr- 
row  ground  that  Under  the  allegations  of 
the  complaint  laches  is  shown.  Whether 
there  is  a  showing  that  Lowry,  in  failing  to 
redeem    the    property,    rendered  himself 

cases  there  cited,  are  inapplicable  here. 
Nor  do  we  proceed  upon  any  presumption  of 
payment  springing  from  mere  lapse  of  time. 
Less  than  twenty  years  have  expired  between 
the  moment  when  tibe  petitioner  might  have 
called  on  the  ^ardian  for  paj^ment,  and  the 
period  of  the  initiation  of  this  proceeding; 
and  I  have  failed  to  perceive  any  peculiar 
circumstances  proper  to  aid  the  alienee  of 
the  full  period.  Neither  is  our  refusal  to 
aid  the  petitioner  founded  in  an  actual  set- 
tlement between  the  guardian  and  the  hus- 
band of  his  ward.  It  results,  altogether^ 
from  the  unwarrantable  n^ligenoe  of  the 
party  to  call  for  an  account  without  offer* 
ing  any  snflBcient  reason  accounting  for  the 
delay.  The  rule  which  obtains  in  courts  of 
equity,  suggested  by  the  hazard  of  exposing 
the  trustee  to  injustice,  was  well  stated  by 
the  court  below;  and  although  no  particular 
period  can  be  ascertained  which,  of  itself, 
will  be  sufficient  to  bar  relief  in  all  cases, 
it  is  certainly  true  that  at  least  reaaonaUe 
dil^Knce  is  re<iuired  in  every  case." 

The  following  cases  support  the  same 
^eory:  Maulfair's  Appeal,  110  Pa.  402,  2 
Atl.  530  (nineteen  years) ;  Ralston's  Estate, 
23  Pa.  Co.  Ct.  45  (fourteen  years) ;  Beck's 
Estate,  n  Phila.  471  (eight  years) ;  Hanson 
V.  Swenson,  77  Minn.  70,  79  N.  W.  598  (fif- 
teen years) ;  Bauer's  Estate,  30  W.  N.  C. 
429  (eight  Tears);  Rahm's  Estate,  210  Pa. 
201,  68  At!.  186  (twenty-five  years,  also 
settlement) . 

In  Walls's  Appeal,  104  Pa.  14,  a  delay  of 
eight  years  was  held  to  be  no  bar  to  a  ward's 
right  to  a  full  accounting  by  the  guardian. 
It  appeared  that  the  ward  was  under  the 
disability  of  coverture  when  she  arrived  at 
age  and  during  all  the  eight  years  there- 
uter;  but  no  point  was  made  of  this  fact  by 
the  court. 

And  the  doctrine  is  especially  applicable 
to  the  case  where  there  is  a  settlement  be* 
tween  the  guardian  and  ward  shortly  after 
the  ward  becomes  of  age.  and  the  settlti- 
ment  is  attacked  by  the  ward.  A  much 
shorter  period  will  bar  the  action  in  such 
ease,  and  the  burden  is  upon  the  ward  to 
show  fraud,  mistake,  or  undue  infiuence. 
Re  Rouch,  2  Pearson  (Fa.)  480  (four  years, 
and  action  was  against  guardian's  repre- 
sentative after  his  death);  Lukens's  Ap- 
peal, 7  Watts.  &  S.  48  (four  years) ;  Baylor 

Fnlkerson,  96  Va.  265,  31  S.  E.  63  (twelve 
years) ;  Rogers  v.  Lindsay,  ■ —  Kan.  — ,  131 
Fae.  611. 

Under  the  doctrine  of  laches,  it  is  some- 
times said  that  lapse  of  time  .without  excuse 
on  the  part  of  the  ward  raises  the  presump- 
tion of  payment  (Gregg  r.  Greo^,  15  N.  H, 
190f  where  thirty  years  had  elapsed),  but 
47  L.Rjl.(N.S.) 


liable,  is  a  question  of  some  doubt.  We  may 
say  in  passing  that  there  is  nothing  in  the 
situation  which  gives  the  plaintiff,  if  in 
fact  he  has  a  cause  of  action,  the  right  to 
recover  the  present  value  of  the  foreclosed 
property,  or  an  amount  based  upon  its 
present  value. 
Order  aflBrmed. 


in  most  of  the  cases,  supra,  the  holding  is 
based  upon  the  theory  that  the  one  who 
allows  rights  of  third  person  to  vest,  or 
changes  to  be  made  that  render  proof  or  dis- 
proof of  the  claim  impossible,  when  he  knew 
that  he  could  act,  ia  guilty  of  laches,  and  is 
barred  under  the  general  principles  of 
equity.  This  seems  to  be  the  theory  under- 
lying SWSSS  V.  LOWBT. 

(If)  Reasonable  excuse. 

It  is  seen,  supra,  that  circumstances 
largely  determine  whether  or  not  lapse  of 
time  constitutes  laches  in  a  given  case,  such 
as  will  bar  the  action,  and  it  should  be 
further  observed  that  a  reasonable  excuse 
for  the  delay  will  prevent  the  bar. 

Where  the  wards  were  under  age  or  under 
coverture  most  of  the  time,  lapse  of  time 
will  not  bar  their  right  to  compel  their 
guardian  to  account,  especially  where  they 
live  in  the  same  home  with  him  In  a  special 
fiduciary  relation.  Felton  v.  Long,  43  X.  C. 
(8  Ired.  Eq.)  224. 

And  in  Pennington  v.  L'Hommedieu,  7 
N.  J.  Eq.  343,  where  the  ward  had  been  of 
age  for  eleven  years,  the  last  nine  of  which 
she  had  been  under  the  disability  of  cover- 
ture, before  bringing  suit,  and  the  action 
was  against  his  guardian's  executors,  it  was 
held  that  her  suit  for  an  accounting  was  not 
barred  by  her  laches. 

A  delay  of  two  years  by  a  ward  after  he 
had  executed  a  release  of  bis  guardian, 
fourteen  days  after  he  had  arrived  at  1^1 
age,  does  not  constitute  laches  on  his  part, 
^vbere  the  evidence  showed  that  he  had 
brought  the  action  immediately  upon  his 
discovery  that  he  had  been  defrauded  by  his 
former  guardian,  and  had  been,  by  false  and 
fraudulent  representation,  induced  to  accept 
worthless  stock  for  the  balance  due  to  him; 
and  under  such  circumstances  a  court  of 
equity  will  compel  a  complete  accoudting 
by  the  former  guardian.  McConkey  v. 
Cockey,  69  Md.  286,  14  Atl.  465. 

A  delay  of  twenty  years,  during  all  of 
which  time  the  ward  was  under  coverture, 
will  not  prevent  her  from  compelling  her 
guardian  to  account,  even  though  he  had, 
throuffh  misrepresentations,  secured  a  re- 
lease from  her  on  the  day  of  her  marriage. 
Waller  v.  Armistead,  2  Leigh,  11,  21  Am. 
Dec.  S94. 

Where  the  guardian  died  without  account- 
ing, and  the  ward  knew  absolutely  nothing 
of  the  guardianship  for  twenty-one  years 
after  the  death,  but  immediately,  upon  earn- 
ing thereof,  consulted  those  in  interest, 
caused  an  administrator  to  be  appointed  for 
the  estate,  and  brought  suit  for^  account- 
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ing  within  two  years  after  her  discovery  of 
the  facts,  the  twenty -three  years,'  delay 
under  the  circumstances  was  held  not  to  be 
laches  that  would  bar  her  action.  .Murphv 
.V.  Cady,  145  Mich.  33,  108  X.  W.  493. 

Actual  fraud  of  the  guardian  in  conceal- 
ing receipt  of  the  ward's  funds,  absence  of 
knowledge  of  the  same,  and  absence  of  even 
a  ground  of  suspicion  that  the  guardian 
had  received  the  fund,  guardian's  omission 
of  the  particular  fund  from  his  statement, 
his  repeated  statements  that  there  were  no 
other  funds  than  the  one  accounted  for,  and 
his  failure  to  tile  any  account  for  thirty-five 
years,  and  then  his  flling  of  a  false  account, 
were  in  Miller  v.  Ash,  156  Cal.  544,  105  Pac. 
600,  held  to  excuse  a  delay  of  nearly  forty- 
five  years  on  the  part  of  the  ward,  even 
though  the  guardian  was  dead  and  the  suit 
was  against  his  representatives. 

The  fact  that  the  ward  disappeared  at  or 
about  the  time  he  became  of  age,  making  it 
necessary  to  allow  the  seven-year  period  of 
presumption  of  death  to  elapse  before  any 
action  could  be  taken,  would  excuse  a  ^e\a.y 
of  about  eight  years  from  date  of  ward's 
majority  in  compelling  the  guardian  to  ac- 
count, if,  indeed,  any  uxcusu  is  necessary. 
Gilbert  v.  Guptill,  34  Hi.  112. 

But  a  delay  of  forty-five  years  after  the 
wards  arrived  at  legal  age,  before  bringing 
suit,  is  not  sufficiently  explained  by  an  alle- 
gation that  they  did  not  know  until  the  past 
year,  that  the  guardian  had  received  the 
property,  but  is  sufficiently  explained  by  the 
auction  that  the  guardian  fraudulently 
concealed  the  fact,  and  that  the  ward  was 
under  the  disability  of  coverture  until  with- 
in two  years  of  the  time  action  was  brought. 
Birch  V.  Funk,  2  Met.  (Ky.)  544. 

That  both  the  ward  and  her  husband  were 
without  business  experience,  and  placed  im- 

fillcit  confidence  in  ,the  guardian,  accepting 
rom  him  an  itemized  statement,  believing 
it  to  be  correct,  is  not  a  suflicient  excuse 
for  a  delay  of  nineteen  years  after  majority 
of  the  ward.  Maulfairs  Appeal,  110  Pa. 
402,  2  Atl.  530. 


//.  Aettons  or  proceedings  agatnat  sure- 
Uea. 

a.  In  general. 

The  best  practice  is  to  fix  first  the  amount 
of  the  guardian's  liability  to  the  ward  by 
means  of  an  accounting,  then  an  action  or 
suit  may  be  brought  against  his  sureties 
for  the  amount  so  fixed.  Ball  v.  Ial  Clair, 
17  Neb.  39,  22  X.  \V.  118;  Presley  v.  Weak- 
ley, 135  Ala.  617,  03  Am.  8t.  Rep.  30.  33  So. 
434;  Cook  V.  Ccaa,  143  Cal.  221,  77  Pac.  65; 
State  ex  rel.  Little  v.  Parsons,  147  Ind.  579, 
62  Am.  St.  Rep.  430,  47  N.  E.  17,  appeal 
on  new  trial  15o  Ind,  (57,  57  N,  E,  711 ;  By- 
Iwe  V.  Povnter,  117  Kv.  U)!),  77  S.  W.  CffS; 
Perkins  v.  Chenev.  114  Mich.  567,  68  Am.  St. 
Rep.  4i>.'>.  72  N.  W.  SnS;  Brandos  v.  Carpen- 
ter. 68  Minn.  388.  71  N.  W.  402;  Wescott 
V.  I'pham,  127  Wis.  690,  107  N.  W.  2; 
Kiiand  v.  Chandler,  8  Ala.  781;  Vance  t. 
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Bcattie,  35  Ark.  93:  Xewton  v.  Hammond, 
38  Ohio  St.  430.  If  this  rule  were  man- 
datory, which  is  the  case  in  a  very  few 
jurisdictions,  it  would  logically  follow  that 
.time  limitations  ought  to  be  computed  from 
the  time  of  the  conlirmation  of  the  guardi- 
an's account.  But  it  will  be  seen,  infra, 
that  the  courts  are  not  in  harmcHiy  as  tu 
this. 

And  it  seems  to  be  generally  held  that  a 
judgment  against  a  guardian,  or  a  decr-'c 
fixing  his  liability  to  the  ward,  is  binding 
and  conclusive  upon  hia  sureties.  See  note 
in  40  L.R.A.(i\.S.)  717. 

b.  Stattiteg  of  limitatton, 
1.  General  statutes. 

Usuallv  sureties  on  jiuardians'  bonds  come 
within  tde  statutes  oi  limitation  Used  for 
bonds  generally,  but  the  courts  are  not  in 
harmony  as  to  when  the  statute  begins  to 
run;  the  better  reasoning  and  the  weight 
of  authority  support  the  rule  that  the  limi- 
tation begins  when  the  guardian's  account 
has  been  confirmed  by  the  court,  and  the 
fjurety's  liability  iu  thus  fixed  and  deter- 
mined. 

It  has  been  held  that  the  statute  of  lim- 
itation begins  to  run  against  the  ward  in 
favor  of  the  guardian's  sureties,  when  the 
account  has  liecn  confirmed  by  the  court. 
Ball  V.  La  Clair,  17  Neb.  39,  22  X.  W.  118; 
State  use  of  Coleman  v.  Willi,  46  Mo.  236; 
Cook  V.  Ceas,  143  Cal.  221,  77  Pac.  tiS; 
Alston  v.  Alston,  34  Ala.  15  (not  definite 
as  to  time  the  guardianship  terminates); 
Re  Walling.  35  N.  J.  Eq.  105;  Xewton  v. 
Hammond,  38  Ohio  St.  430. 

Where  the  guardian's  account  showing  a 
balance  due  the  ward  was  properly  filed  and 
confirmed,  the  right  of  the  ward  to  collect 
the  amount  as  shown  therein  from  the 
guardian's  sureties  is  subject  to  the  statute 
of  limitation,  which  begins  to  run  from  the 
time  such  right  of  action  accrued.  State 
use  of  Coleman  v.  Willi,  46  Mo.  236. 

The  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  the  sureties  of  the 
guardian  until  the  termination  of  the 
guardianship.   Alston  r.  Alston,  34  Ala.  15. 

In  Re  Walling.  35  N.  J.  Eq.  105,  it  was 
held  thai  a  delay  of  nine  years  after  the 
youngest  ward  became  of  age  would  not  bar 
the  right  of  action  by  the  wards  against  the 
sureties  on  the  guardian's  bond,  the  guardi- 
an having  become  insolvent  shortly  after 
the  youngest  ward  became  of  age. 

A  ward's  giving  to  his  guardian  for  the 
purpose  of  filing,  which  be  did,  a  receipt  in 
full  for  all  the  trust  fund,  under  a  secret 
agreement  that  the  guardian  shall  pay  Iiim. 
the  amount  in  several  payments  later,  at  a 
time  when  the  ward  lacked  but  two  montlis 
of  being  of  legal  age,  will  start  the  statute 
of  limitations  to  running  in  favor  of  the 
sureties  on  the  guardian's  bond.  Motoa  t. 
Madden,  14  S;  C.  488. 

In  Hull  T.  Jones,  10  Lea,  100,  it  was  held 
that,  although  a  ward  suing  while  yet  under 
age,  to  recover  from  her  guardian's  admia- 
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istrator  and  sureties,  was  barred  aa  to  the 
administratora  br  the  six-year  period  in  a 
special  statute,  yet  she  was  not  barred  as 
to  the  sureties,  her  minority  suspending 
the  statute  as  to  them. 

Where  a  ward  soon  after  becoming  of  age 
filed  a  bill  for  an  accounting  against  the 
administrator  of  her  late  guardian,  and 
twenty-four  years  later  obtained  tlie  de- 
cree, and  then  filed  a  bill  against  the  guardi- 
an's sureties,  it  was  held  in  Roberts  v.  Col- 
rin,  3  Gratt.  35S,  that  the  action  was  not 
barred  by  the  statute  of  limitations. 

if  the  amount  due  to  the  ward  from  the 
estate  of  his  guardian  has  been  fixed  by  the 
probate  court,  the  statute  of  nonclaim  may 
bar  it  in  favor  of  the  estate,  but  that  does 
not  bar  it  as  against  the  sureties,  the  latter 
question  being  dependent  upon  the  statute 
of  limitations.  Smith  t.  Smithson,  48  Ark. 
261,  3  S.  W.  49;  Ashby  v.  Johnston,  23  Ark. 
103,  79  Am.  Dec.  102;  Padgett  v.  State,  45 
Ark.  495 ;  Vance  v.  Beattie,  36  Ark.  93. 

On  the  other  hand,  it  has  been  held  that 
the  statute  begins  to  run  when  the  guardi- 
anship has  terminated  because  of  majority 
of  the  ward,  or  bv  any  other  means.  Pres- 
ley V.  Weakley,  135  Ala.  517,  93  Am.  St. 
Rep.  39,  33  So.  434;  Morrison  t.  House- 
holder, 79  Va.  627;  Franklin  v.  McElroy, 
99  Ga.  123,  24  S.  E.  075;  Parish  v.  Alston, 
65  Tex.  198  (see  same  case  infra,  as  to 
special  statute]  ;  Bybee  v.  Poynter,  117  Ky. 
109,  77  S.  W.  698. 

Where  a  right  of  action  upon  a  guardi- 
an's bond  accrued  to  the  ward,  later  the 
statute  of  limitations  was  suspended,  and 
during  the  period  of  suspension  the  female 
ward  was  married',  she  cannot  plead  the 
coverture  existing  at  the  end  of  and  after 
the  period  of  suspension,  to  prevent  the  bar. 
State  use  of  Howard  t.  Parker,  8  Baxt.  495. 

An  action  on  a  guardian's  bond  is  barred 
by  the  lapse  of  ten  years  after  the  ward  at- 
tains his  majority,  where  the  breach  of  the 
bond  occurred  thirty  years  before  bringing 
the  action,  and  no  fraud  on  the  part  of  the 
guardian  is  shown,  the  ten  years  being  the 
period  designated  by  the  statute  of  limita- 
tion. Fraidclin  v.  McElroy,  99  Oa.  123,  24 
S.  E.  976. 

S.  SpeckU  atatutea. 

Many  states  have  special  statutes  govern- 
ing the  time  in  which  an  action  or  suit 
must  be  brought  against  sureties  on  a 
guardian's  bond.  These,  of  course,  differ,  hut 
it  will  be  seen,  infra,  that  the  courts  arc  not 
in  harmony  in  the  interpretation  of  the 
same  statute  enacted  by  ditferent  states, 
some  holdinff  that  the  limitation  period  be- 
gins when  ttie  representative  character  of 
the  guardianship  terminates,  and  others 
holding  that  it  begins  when  the  guardian's 
account  has  been  confirmed  by  the  court. 

In  the  Massachusetts  statute  which  pro- 
vides "that  no  action  shall  be  maintained 
againitt  the  sureties  in  any  bond  given  by  a 
guardian,  unless  it  be  commenced  within 
four  years  from  the  time  within  which  this 
chapter  shall  take  effect,  or  within  four 
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years  from  the  time  when  the  guardian  shall 
be  discharged,"  the  term  "discharged" 
means  any  mode  by  which  the  guardianship 
is  effectually  determined  and  brought  to  a 
close,  either  by  removal,  resignation,  death 
of  guardian,  the  marriage  of  a  female  ward, 
tbe  ward's  attaining  his  majority,  or  other- 
wise, hence  upon  the  happening  of  aky  of 
these  events  the  limitation  starts  to  run  in 
favor  of  the  sureties.  McKim  v.  Mann,  141 
Mass.  607,  6  N.  E.  740  (death  of  ward  un- 
der age)  ;  Loring  v.  Alline,  9  Cush.  68;  Hill 
v.  Arnold,  199  Mass.  109,  85  N.  E.  97  (a 
lunatic  who  could  not  sue,  and  had  no 
guardian  durjng  the  limitation  period,  was 
barred,  by  £he  statute ) . 

This'  statute,  in  substantially  the  same 
words,  was  enacted  in  Michigan,  and  given 
the  same  construction  by  the  courts  tiiere. 
Tate  V.  Stevenson,  65  M5ch.  320,  21  N.  .W. 
348;  Perkins  v,  Cheney,  114  Mich.  567,  68 
Am.  St.  Rep.  495,  72  N.  W.  595;  Cheever  v. 
Congdon,  34  Mich.  296;  Murphv  v.  Cady, 
145  Mich.  36,  108  N.  W.  493;  Campau  v. 
Gill^tt,  1  ifich.  iio,  63  Am.  Dec.  73.  Also 
by  Wisconsin.  Paine  v.  Jones,  93  Wis.  70, 
67  N.  W.  31;  Hudson  v.  Bishop,  32  Fed. 
S19,  affirmed  on  rehearing  in  35  Fed.  820; 
Wescott  v.  Upham,  127  Wis.  590,  107  N.  W. 
2.  Also  in  Nebraska.  Globe  v.  Simeral,  67 
Neb.  276,  93  N.  W.  235.  Also  in  Montana. 
Berkin  v.  Marsh,  18  Mont.  152,  58  Am.  St. 
Rep.  565,  44  Pac.  528.  And  in  Alabama. 
Glass  v.  Woolf,  82  Ala.  281,  3  So.  11. 

And  there  seems  to  be  a  similar  statute 
in  Kansas.  Harris  v.  Calvert,  2  Kan.  App. 
749,  44  Pac.  23. 

And  the  statute  of  the  state  of  Washing- 
ton was  construed  the  same  way  in  New- 
bery  v.  Wilkinson,  190  Fed.  62,  ofilrmed  in 
118  C.  C.  A.  Ill,  199  Fed.  673,  but  the 
circuit  court  of  appeals  found  that  plaintiff 
was  guilty  of  laches  in  not  acting  upon  in- 
formation possessed  in  time,  and  strongly 
intimates  that  the  bar  would  not  have  been 
enforced  hod  there  been  no  lachee. 

But  in  Cook  v.  Ceas,  143  Cal.  221,  77  Pac. 
65,  the  court  cited  Loring  v.  Alline,  9  Cush. 
08.  and  several  other  cases,  but  refused  to 
follow  that  construction,  the  statute  being 
identical  with  tlie  Massachusetts  statute; 
and  the  court  held  that  the  limitation  did 
not  begin  to  run  in  favor  of  the  sureties  un- 
til the  final  discharge  or  removal  of  tbe 
guardian  by  tbe  court. 

In  Dunn  v.  Clingham,  93  Miss.  310,  47 
So.  503,  the  court,  in  construing  a  similar 
statute,  justly  and  severely  condemns  the 
Massaeiiusetts  construction,  and  says  that  a 
construction  of  that  sort  would  impute  to 
the  legislature  monumental  absurdity,  and 
would  work  out  the  grossest  injustice.  And 
tlic  courts  of  that  state  had  previously  held 
that  the  statute  does  not  begin  to  run  in 
favor  of  either  the  guardian  or  his  sureties 
until  he  has  filed  his  final  account.  Nun- 
nery V.  Day,  64  Miss.  457,  1  So.  636;  Bell 
V.  Rudolph!  70  Miss.  234,  12  So.  153. 

And   the    t^amc   construction   has  been 
placed  upon  the  Texas  special  statute,  which 
follows  the  wording  of  the  Massachusetts, 
that  is,  the  limitation  does  not  begin  toirun 
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UDtil  tfae  guardian  has  filed  hia  final  ac- 
count, and  lias  been  discharged  by  the  court, 
even  though'  the  guardianship  had  previous- 
ly terminated  by  the  death  of  the  ward,  by 
hia  attaining  his  majority,  or  by  the  mar- 
riage of  a  female  ward.  Marlow  v.  X^y, 
tiS  Tex.  Ui,  2  S.  W.  52  (death  of  ward  did 
not  start  the  running  of  tiie  statute) ;  Allen 
V.  Stovall,  94  Tex.  618.  63  S.  W.  863. 
Neither  the  arrival  at  legal  age  by  a  ward, 
nor  the  marriage  of  a  female  ward,  started 
the  statute  to  run.  In  this  case  the  court 
overrules  Read  v.  Henderson,  —  Tex.  Civ. 
App.  — ,  57  S.  W.  78,  and  says  that  a  writ 
of  error  was  denied  in  the  Hfntderson  Case, 
but  explains  that  the  writ  was  defied  be- 
cause the  application  was  made  by  party  in 
whose  favor  the  ruling  had  been  made,  and 
not  because  the  ruling  was  correct. 

And  Cook  v.  Ceaa,  143  Cal.  221,  77  Pac. 
65,  seems  to  be  supported  bv  State  ex  rel. 
Little  V.  Parsons,  147  Ind.  579,  62  Am.  St. 
Rep.  430,  47  N.  E.  17,  appeal  on  new  trial 
166  Ind.  67,  57  N.  E.  711. 

Before  the  passage  of  the  Texas  special 
statute  referred  to,  supra,  the  general  stat- 
ute of  limitations  ran  in  favor  of  the  sure- 
ties on  the  guardian's  bond,  from  the  time  a 
female  ward  was  married.  Parish  t.  Al- 
ston, 65  Tex.  108. 

But  the  Texas  statute  which  bars  pro- 
ceedings to  review  guardians'  accounts,  un- 
less brought  within  two  years,  begins  to  run 
as  soon  as  the  ward  arrive  at  legal  age. 
Freedman  v.  Vallie,  —  Tex.  Civ.  App,  — , 
75  S.  W.  322. 

Under  the  Virginia  statute  which  bars 
the  right  of  action  on  a  guardian's  bond,  all 
the  stay  periods  in  which  suits  may  not  be 
brought,  such  as  the  period  during  the  Civil 
War,  must  be  deducted  from  the  time,  and 
the  suit  is  not  barred  unless  ten  full  years, 
exclusive  of  such  periods,  have  elapsed  since 
the  ward  arrived  at  full  ago ;  and  in  Morri- 
son V.  Householder,  79  Va.  627,  it  was  held 
that  the  discharge  of  the  guardian  and  the 
appointment  of  another  would  not  start  the 
statute  to  running  against  the  sureties  of 
the  former,  where  the  circumstances  were 
such  that  the  new  guardian  had  no  right  of 
action  on  the  bond  of  the  old  one. 

The  earlier  statute  in  North  Carolina  im- 
posed a  bar  to  the  ward's  claim  against  bis 
guardian's  sureties  in  three  years  after  he 
arrived  at  legal  age,  unless  he  compels  or 
obtains  a  final  settlement  with  the  guardian 
during  that  period,  and  either  sues  for  the 
balance  that  may  be  due  hira.  or  notifies  the 
sureties  of  the  situation.  Johnson  v.  Tay- 
lor. 8  N.  C.  (1  Hawks)  271;  Williams  v. 
MeXair,  98  X.  C.  332,  4  S.  E.  131.  133. 
And  the  same  is  true  of  the  later  ittatutea, 
with  the  proviso  that  if  the  guardian  files 
a  final  account  when  the  ward  is  of  legal 
age,  the  period  of  limitation  is  extended  to 
six  years.  Norman  v.  Walker,  101  N.  C. 
24,  7  S.  E.  468:  Self  V.  Shugart,  135  N.  G. 
185,  47  S.  E.  484. 

And  under  the  Maryland  Code,  §  192,  art. 
93.  which  provides  that,  "on  a  ward's  ar- 
rival at  ape,  or  on  the  marriage  of  a  female 
ward,  the  guardian  shall  exhibit  a  final  ac- 
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count  to  the  orphans*  court,  and  shall  de- 
liver up,  agreeably  to  the  court's  order,  to 
the  said  ward  [or  to  the  husband,  as  the 
case  may  require],  all  the  property  of  such 
ward  in  his  hands,  including  bonds  and 
other  securities,  and,  on  failure,  hia  bond 
may  be  put  in  suit,  and  he  shall  be  liable 
to  attachment  uid  fine  not  exceeding  $300: 
and  a  female  shall  be  of  the  age  at  eighteen 
...  for  the  purposes  of  this  section." 
The  statute  of  limitation  begins  to  mn 
against  the  ward,  and  in  favor  of  the  sure- 
ties on  the  guardian's  bond,  when  the  ward 
reaches  the  required  age,  and  not  from  the 
final  accounting  of  the  guardian.  State 
use  of  Henderson  v.  Henderson,  64  Md.  332. 

Where  property  belonging  to  aera'al 
wards  is  sold  by  their  guanlian  under  a 
single  bond  given  for  the  purpose,  a  special 
statute  barring  actions  hj  wards  against 
their  guardian's  bond  in  five  years  after 
ttiey  become  of  age  does  not  run  against 
any  of  the  wards  until  the  youngest  attains 
his  majority.  Johnson  t.  Chandler,  16  B. 
Mon.  684. 

o.  Latshea, 

The  Burety*a  liability  upon  the  bond  be- 
ing covered  almost  completely  by  statutes 
of  limitation,  there  is  not  much  room  for 
the  doctrine  of  laches,  but  in  a  few  cases  the 
period  allowed  by  the  statute  is  so  long  that 
the  question  of  laches  arises. 

Independent  of  the  statute  of  limitations, 
an  unexplained  delay  of 'twenty-two  years, 
during  which  time  one  of  the  sureties  dies 
and  the  guardian  became  insolvent,  will  con- 
stitute such  laches  on  tiie  part  of  the  ward 
as  will  bar  her  action  against  the  surviving, 
surety.  Brandes  v.  Carpenter,  68  Minn. 
388.  71  N.  W.  402. 

In  Langston  v.  Shands,  23  S.  C.  149,  it 
was  held  that  the  twenty-year  period  of  pre- 
sumptive payment  begins  to  run  in  favor 
of  ^e  sureties  at  the  time  the  female  ward 
marries  under  age.  J.  W.  M. 
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HARRY  S.  GORDON,  Appt., 

V. 

ELLENVILLE  A  KINGSTON  RAILROAD 
COMPANY,  Respt. 

(195  N.  T.  137,  88  K.  E.  14.) 

Water  —  interference  with  flow  —  tres- 
pass. 

A  railroad  company  is  not  liable  in  tres- 
pass for  injuries  to  an  abutting  farm  by 
water  from  a  mountain  stream  which  emp- 

Note.  —  Eminent  domain :  diaUnetion 
between  taking  or  damaging  prop- 
erty and  conaequenHal  infvriem. 

The  purpose  of  the  present  note  is  to  dis- 
cuss only  in  a  general  way  the  principles 
which  determine  the  line  between  what  con- 
stitutes a  taking  or  damaging,  or  what  is 
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tied  into  an  abandoned  canal,  the  bed  of 
which  was  narrowed  by  the  construction  of 
the  railroad  embankment,  bo  that  it  was 

not  tJufGoient  to  carry  the  water  of  a 
freshet,  which  consequently  tore  out  a  por- 
tion of  the  embankment  and  overflowed  the 
adjoining  land,  to  its  injury,  where  there 
was  nothing  to  show  that  the  result  was 
one  which  must  necessarily  have  ensued 
from  the  construction  of  the  embankment. 

(March  30,  1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
liourt.  Third  Department,  affirming  a  judg- 
ment of  the  Ulster  County  Court,  dismiss- 
ing the  complaint  in  an  action  brought  to 
recover  damages  for  trespass  alleged  to  have 

mere  consequential  injury  for  which  no 
recovery  can  be  had.  Contrary  to  the  usual 
rule  governing  the  preparation  of  the  notes 
in  this  series,  there  has  been  no  attempt  to 
make  an  exhaustive  or  even  an  approximate- 
ly complete  collection  of  cases  on  the  ques- 
tion indicated  in  the  title.  The  many 
ramificatioDS  of  the  subject  and  the  innumer- 
able Bpecifle  aspects  it  presents,  many  of 
which  have  been  treated  in  other  notes  sub- 
sequently referred  to,  render  it  impracti- 
cable to  gather  all  or  even  approximately  all 
of  the  cases  involving  the  question. 

The  right  of  eminent  domain  gives  to  the 
Ipgislaturc  the  control  of  private  property 
for  public  use,  with  the  limitation  that 
where  private  property  shall  be  taken  for 
public  use,  just  compensation  must  be  made 
therefor.  The  physical  taking  of  private 
property,  such  as  the  taking  of  land  by  a 
municipality  for  the  erection  of  public 
buildings  or  the  construction  of  streets,  or 
the  taking  of  land  by  a  railroad  company 
for  a  right  of  way,  is  clearly  such  an  act  as, 
under  this  provision  of  the  Constitution, 
requires  compensation.  There  are,  however, 
incidental  to  such  physical  taking  of  prop- 
erty, damages  which  are  not  so  clearly  a 
taking  of  private  property,  and  yet  which 
result  from  the  taking.  Among  these  may 
be  mentioned  damage  from  the  construction 
of  a  railroad  through  the  built-up  portion 
of  a  municipality,  to  property  not  immedi- 
ately adjacent  thereto;  also  damages  aris- 
ing as  in  GoBDON  v.  Ellenville  &.  K.  R.  Co. 
from  the  construction  of  a  railroad  emlmnk- 
ment. 

These  incidental  injuries  are  sometimes 
spoken  of  as  "consequential,"  for  which  no 
recovery  can  be  had  by  the  injured  party. 
This  term,  however,  has  been  loosely  used, 
has  no  fixed  meaning,  and  is  not,  therefore, 
of  much  assistance  in  determining  whether 
or  not  in  the  given  case  a  recovery  can  be 
bad.  As  stated  in  Eaton  v.  Boston,  C.  &  M. 
R.  Co.  SI  X.  H.  S04,  12  Am.  Rep.  147:  "It 
is  said  that  a  landowner  is  not  entitled  to 
eompcnoation  whore  the  damaife  is  merely 
'consequential.*  The  use  of  this  term,  'eon- 
Bcqnenttal  damage,'  'prolongs  the  dispute,' 
and  'introduces  an  equivocation  which  is 
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been  committed  by  defendant  upon  plain- 
tiff's lands.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Jenkins,  with  Mr.  John  R. 
OeVany,  for  appellant: 

The  case  is  one  of  trespass  and  direct 
damage. 

Sullivan  v.  Dunham,  161  N.  Y.  200,  47 
r  .R.A.  715,  76  Am.  St.  Rep.  274,  55  N.  E. 
923;  Mairs  v.  Manhattan  Real  Estate  Asso. 
89  N.  Y.  498;  Huffmire  v.  Brooklyn,  162  N. 
Y,  584,  48  L.R.A.  421,  57  N.  E.  176;  Wheeler 
V.  Norton,  92  App.  Div.  308,  86  N.  Y.  Supp. 
1095;  Wickham  v.  Lehigh  Valley  R.  Co.  85 
App.  Div.  182,  83  N.  Y.  Supp.  146;  Hay  v. 
Cohoes  Co.  2  N.  Y.  159,  51  Am.  Dec.  279. 

The  statutory  authority  possessed  by  the 
defendant  to  construct  and  maintain  its 

fatal  to  any  hope  of  a  clear  settlement.' 
It  means  both  damage  which  is  so  remote 
as  not  to  be  actionable,  and  damage  which 
is  actionable.  Sometimes  it  is  used  to  de- 
note damage  which,  though  actionable,  does 
not  follow  immediately,  in  point  of  time, 
upon  the  doing  of  the  act  complained  of; 
what  Erie,  Ch.  J.,  aptly  terms  'consequen- 
tial damage  to  the  actionable  degree/ 
Brand  v.  Hammersmith  &.  City  R.  Co.  L.  R. 
2  Q.  B.  249.  It  is  thus  used  to  signify 
damage  which  is  recoverable  at  common  law 
in  an  action  of  case,  as  contradistinguished 
from  an  action  of  trespass.  On  the  other 
hand,  it  is  used  to  denote  a  damage  which 
is  so  remote  a  consequence  of  an  act  that 
the  law  affords  no  remedy  to  recover  it. 
The  terms  'remote  damages'  and  'con- 
sequential damages*  'are  not  necessarily 
synonymous,  or  to  be  indifferently  used.  All 
remote  damages  are  consequential,  but  all 
consequential  damage  are  by  no  means  re- 
mote.' Sedgw.  Damages,  5th  ed.  58.  When, 
tlien,  it  is  said  that  a  landowner  is  not  en- 
titled to  compensation  for  'consequential 
damage,'  it  is  impossible  to  affirm  or  deny 
the  correctness  of  the  statement  until  we 
know  in  what  sense  the  phrase  'consequen- 
tial damage'  is  used.  If  it  is  to  be  taken  to 
mean  damage  which  would  not  have  been 
actionable  at  common  law  if  done  by  a  pri- 
vate individual,  the  proposition  is  correct." 

Christiancy,  J.,  in  rendering  the  opinion  in 
Grand  Rapids  Boom.  Co.  v.  Jarvis,  30  Mich. 
308,  says:  "It  is  no  objection  against  the 
recovery  of  damages  that  they  are  con- 
sequential, unless  they  are  at  the  same  time 
too  remote,  trivial,  or  uncertain,  or  result 
from  some  justifiable  act.  All  damages  for 
injuries  are  consequential." 

See  also  discussion  as  to  consequential  in- 
juries in  note  to  Louisville  &  N.  Terminal 
Co.  v.  Lellyet,  1  L.R.A.(N.S.}  62. 

The  character  of  injuries  for  which  no 
recovery  can  be  had  is  well  illustrated  in 
the  two  following  cases: 

A  reclamation  district  which  has  erected 
a  levee  along  the  side  of  a  river  to  prevent 
'lie  overflowing  of  lowlands  adjacent  thereto 
is  not  liable  for  damages  done  to  a  lower 
riparian  projirietor  on  the  oi^K»ite  side  of 
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read  does  Dot  relieve  it  from  the  responsi- 
bility of  its  acts. 

Cogswell  T.  New  York.  N.  H.  &  H.  R.  Co. 
103  N.  Y.  10,  8  N.  E.  537;  Booth  v.  Rome, 
W.  ft  O.  Terminal  R.  Co.  140  N.  Y.  267.  24 
L.RJ^,  105,  37  Am.  St.  Rep.  552,  35  N.  E. 
592;  Lilly  v.  Kew  York  C.  &  H.  R.  R.  Co.  12 
N.  Y.  S.  R.  468;  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317.  27  L. 
ed.  730,  2  Sup.  Ct.  Rep.  719;  Noonan  v. 
Albany,  79  N.  Y.  470.  35  Am.  Rep.  540; 
Weet  v.  Brockport,  16  N.  Y.  172,  note; 
Byrnes  t.  Cohoes,  67  N.  Y.  204;  Huffmire 
V.  Brooklyn.  162  N.  Y.  684.  48  L,R.A.  421, 
57  N.  E.  176;  Wickham  t.  Lehigh  Valley 
R.  Co.  85  App.  Div.  382,  83  N.  Y.  Supp. 
146  J  Mitchell  v.  New  York.  L.  E.  &  W.  R. 
Co.  36  Hun,  177;  Drake  v.  New  York.  L.  & 

the  river  for  damages  by  the  overflowing  of 
his  land,  claimed  to  be  due  to  the  levee, 
which  prevented  the  rivor  from  broadening 
out  on  the  side  occupied  by  such  levee. 
Such  damage  is  not  a  taking  of  the  land. 
"In  the  first  place,"  says  the  court,  "when 
respondent  built  the  levee  it  could  not  pos- 
sibly have  condemned  appellant's  land  un- 
der the  power  of  eminent  domain.  It  could 
not  have  shown  that  it  had  any  use  for  such 
land,  or  intended  to  use  it,  or  even  to  dam- 
age it,  or  to  interfere  with  it  in  any  way; 
and  then  the  subeequent  damage  which  hap- 
pened years  afterward  was  not  a  'taking* 
within  the  meaning  of  the  most  extreme 
cases  on  that  subject.  It  was  in  the  ex- 
treme sense  indirect,  remote,  and  conse- 
quentiftL  There  was  no  physical  directness 
between  the  act  and  the  damage.  It  can- 
not be  claimed  that  the  water  which  the 
levee  prevented  from  going  over  and  through 
the  west  bank  of  the  river  was  the  very  wa- 
ter which  afterwards  flowed  onto  appel- 
lant's land.  It  was  remote  and  indirect  in 
point  of  place  and  distance.  It  toc^  place 
2  miles  away  and  on  the  oi^xMite  side  of  a 
large  navigi^u)le  river.  It  was  indirect,  re- 
mote, and  consequential  in  point  of  time. 
It  took  place  more  than  seven  years  after 
the  act  complained  of,  and  there  was  noth- 
ing in  the  nature  of  a  permanent  use  or  oc- 
cupation of  the  land.  It  was  a  mere  tem- 
porary overflow  which  occurred  once  in 
seven  years,  and  it  is  impossible  to  know 
when,  if  ever,  it  will  occur  again,  or  with 
how  small  an  effort  appellant  could  make 
its  recurrence  improbable  or  impossible.  It 
is  therefore  one  of  the  plainest  cases  for  the 
application  of  the  well-established  rule  that 
the  state  is  not  liable  for  remote  and  con- 
sequential damaj;es  caused  by  the  erection 
of  public  works."  Lamb  v.  Reclamation 
Dist.  73  Gal.  125,  2  Am.  St.  Rep.  775,  14 
Pae.  625. 

A  riparian  owner  is  not  entitled  to  dam- 
ages for  the  wearing  away  of  his  land  by  the 
current  of  the  river,  which  is  dfflected  and 
made  somewhat  more  rapid  by  works  placed 
in  the  river  by  a  company  authorized  to 
remove  obstructions  therefrom.  Ilollister 
V.  Union  Co.  0  Conn.  439,  i5  Am.  Dec.  36. 
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W.  R.  Co.  76  Hun,  422,  27  N.  Y.  Supp.  739: 
Eaton  V.  Boston,  C.  &  M.  R.  Co.  61  N.  H. 
504.  22  Am.  Rep.  147. 

Mr.  John  J.  Linson,  with  Mr.  H.  "West- 
lake  Coons,  for  respondent: 

The  defendant  is  liable  only  for  such  b- 
jury  as  resulted  from  a  want  of  due  skill 
and  care. 

Bellinger  v.  New  York  0.  R.  Co.  23  N.  T. 
42;  Lline  t.  New  York  C.  &  H.  R.  R  Co. 
101  N.  Y.  08,  54  Am.  Rep.  061,  4  N.  E.  536^ 
Atwater  v.  Canandaigua,  124  N.  Y.  602,  27 
N.  E.  385;  Moyer  v.  New  York  C.  4  H.  R. 
R.  Co.  88  N.  Y.  361 ;  Fries  v.  New  York  & 
H.  R.  Co.  160  N.  Y.  270,  62  N.  E.  858: 
Prime  v.  Yonkors,  392  N.  Y.  Ill,  84  N.  E. 
671;  Kipp  v.  New  York  C.  ft  H.  R.  R.  Co. 
89  App.  Dir.  392.  85  N.  Y.   Supp.  856; 

In  the  course  of  the  opinion,  the  court 
states  that  "the  defendants  .have  not  di- 
rectly invaded  the  property  of  the  plaintiff. 
They  have  not  taken  the  property  of  the 
plaintiff  for  public  use,  without  just  com- 
pensation ;  they  have  not,  therefore,  brought 
themselves  under  the  constitutional  inter- 
diction, but  they  have,  under  the  sanction 
of  the  authority  of  the  le^slature,  to  which 
appertained  the  power  of  r^^ulating  a  pub- 
lice  navigable  river,  operated  upon  this 
river  so  as  to  produce  an  inconvenience, — a 
remote  and  consequential  injury  to  the 
plaintiff's  land.  For  such  an  injury,  no  ac- 
tion can  be  sustained." 

There  is  a  difference  of  opinion  as  to  what 
constitutes  'taking"  of  property  within  the 
meaning  of  the  constitutional  prorision. 

According  to  one  line  of  decisions,  the 
taking  of  property  which  is  prohibited  by 
this  constitutional  provision  means  "a  phys- 
ical, tangible  appropriation  of  the  property 
of  another."  Hurt  v.  Atlanta,  100  Ga.  274. 
28  S.  E.  65.  It  was  accordingly  held  in 
this  case  tluit  the  erection  of  a  bridge  in  a 
street,  although  it  may  have  rendered  less 
convenient  the  means  of  access  to  an  abut- 
ting lot,  was  not  a  taking  of  property.  It 
was  also  held  that  this  was  not  a  "dam- 
aging" of  property  within  the  meaning  of 
that  term  as  used  in  the  Constitution. 

An  -extreme  illustration  of  strict  con- 
struction of  the  word  "taking"  in  the  con- 
stitutional guaranty  is  afforded  in  Liver- 
more  V.  Jamaica,  23  Vt.  361,  holding  that 
the  appropriation  of  an  casement  for  a  high- 
way was  not  such  a  taking  of  property  for 
public  use  as  is  contemplated  by  the  Con- 
stitution, since  the  taking  did  not  devest  the 
owner  of  his  title  in  fee,  nor  of  his  right  to 
use,  occupy,  and  control  the  land  in  any 
manner  not  inconsistent  with  the  public 
enjoyment  of  the  easement,  nor,  upon  a  dis- 
continuance of  the  hi^way.  of  his  right  to 
take  possession  thereof  in  as  full  and  ample 
manner  as  he  originally  held  it.  In  order 
to  be  such  a  taking,  says  the  court,  it  must 
lie  such  an  act  "as  devests  the  owner  of  all 
title  to  or  control  over  the  property  taken, 
and  is  an  unqualified  appropriation  of  it  to 
the  public." 

Digitized  byGoOglC 


1909. 


GORDON  V.  ELLEN 


VJLLE  &  K.  R.  CO. 


403 


Dunsboch  v.  HoHister,  49  Hun,  354,  2  N.  Y. 
Supp.  94;  Cuddeback  v.  Delaware  &.  H. 
Canal  Co.  20  N.  Y.  Week.  Dig.  454;  Brook- 
lyn £lev.  R.  Co.  V.  BrooKlyn,  2  App.  Div. 
98,  37  N.  Y.  Supp.  560. 

The  injury  was  not  the  natural  or  proxi- 
mate consequence  of  any  act  of  the  defend- 
ant. 

Garfield  v.  Toronto,  22  Ont.  App.  Rep. 
128;  DanielB  v.  Ballantine,  23  Ohio  St. 
632,  13  Am.  Rep.  264;  Warwick  v.  Hutch- 
inson,  45  N.  J.  L.  61;  Hoadley  v.  Northern 
Transp.  Co.  115  Mass.  304,  16  Am.  Rep. 
106;  Fairbanks  v.  Kerr,  70  Pa.  86,  10  Am. 
Rep.  664;  Dubuque  Wood  &.  Coal  Asbo.  v. 
Dubuque,  30  Iowa,  176;  Neal  t.  Atlantic 
Refining  Co.  16  Pa.  Co.  Ct.  241. 

Ptaintiff'a    injuries   ^lere   caused  by  the 


acta  of  independent  contractors  and  their 
employees,  and  defendant  la  not  responsible 

therefor. 

McCafferty  v.  Spuyten  Duyvil  &.  P.  M. 
R.  Co.  61  N.  Y.  178,  19  Am.  Rep.  267;  King 
V  New  York  C.  4  H.  R.  R.  Co.  66  N.  Y. 
181,  23  Am.  Rep.  37;  Pierrepont  v.  Lovelesa, 
72  N.  Y.  211;  Ferguson  v.  Hubbell,  97  N. 
Y.  507,  49  Am.  Rep.  544;  Ketchem  v.  New- 
man, 141  N.  Y.  205,  24  L.R.A.  102,  36  N.  E. 
107;  Schular  t.  Hudson  River  R.  Co.  38 
Barb.  653;  Wood  v.  Watertown,  08  Hun, 
2D8,  11  N.  Y.  Supp.  864. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  a  trespass  alleged   to    have  been 


Another  extreme  illustration  of  strict  con- 
stmction  is  afforded  by  Valparaiso  t.  Hagen, 
153  Ind.  337,  48  L.R.A.  707,  74  Am.  St.  Rep. 
305,  54  N.  E.  1062,  tliat  the  damage  to 
riparian  land  by  the  discharge  of  municipal 
sewage  into  the  stream  does  not  amount  to 
a  "taking"  of  property  within  the  consti- 
tutional guaran^,  but  the  damage  is  merely 
consequential.  That  position,  however,  is 
clearly  against  the  weight  of  authority, — 
certainly  against  the  prevailing  view  in 
cases  dealing  specifically  with  the  municipal 
liability  for  pollution  of  streams,  as  is 
shown  in  the  note  subsequently  referred  to 
on  that  question. 

For  a  further  discussion  of  this  question, 
see  the  first  part  of  subdivision  III.  of  note 
on  cutting  on  access  to  a  highway  as  a  tak- 
ing. RanBon  v.  Sault  Ste.  Marie,  15  L.R.A. 
|N.S.)  49. 

The  majority  of  the  decisions,  especially 
of  the  modem  decisions,  do  not  require  a 
tangible  appropriation,  but  tend  strongly 
"to  the  doctrine  that  a  destruction  of  prop- 
erty rights  is  a  taking  of  property,  although 
there  may  he  no  diapoesession  of  any  physi- 
cal object  in  the  class  of  either  real  or 
personal  property."  Note  to  Memphis  &  C. 
R.  Co.  T.  Birmingham,  S.  &  T.  River  R.  Co. 
18  L.R.A.  166;  15  Qyc.  652. 

Speaking  of  the  nature  of  property  and 
the  taking  thereof  the  court,  in  Eaton  v. 
Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  Am. 
Rep.  147,  says:  "The  right  of  indefinite 
user  (or  of  using  indefinitely)  is  an  essen- 
tial quality  or  attribute  of  absolute  prop- 
erty, without  which  absolute  property  can 
have  no  It^al  existence.  'Use  is  the  real 
aide  of  property.'  This  right  of  user  neces- 
sarily includes  the  right  and  power  of  ex- 
cluding others  from  using  the  land.  See  2 
Austin.  Jur.  3d  ed.  836.  Wells,  J.,  in  Wal- 
ker V.  Old  Colony  &  N.  R.  Co.  103  Mass.  10, 
p.  14,  4  Am.  Rep.  509.  From  the  very 
nature  of  these  rights  of  user  and  of  ex- 
clusion, it  is  evident  that  they  cannot  be 
materially  abridged  without,  inso  facto,  tak- 
ing the  owner's  'property.*  If  the  right  of 
indefinite  user  is  an  essential  element  of 
absolute  property  or  complete  ownership, 
whatever  phyaicial.  interference  annuls  this 
47  L.RA.{N.S.)  30 


right  takes  'property,'  although  the  owner 
may  stilt  have  left  to  him  valuable  rights 

(in  the  article)  of  a  more  limited  and  cir- 
cumscribed nature.  He  has  not  the  same 
property  that  he  formerly  had.  Then,  he 
had  an  unlimited  right;  now,  he  has  only 
a  limited  right.  His  absolute  ownership 
has  been  reduced  to  a  qualified  ownership. 
Restricting  A's  unlimited  right  of  using 
100  acres  of  land  to  a  limited  right  of  using 
the  same  land  may  work  a  far  greater  in- 
jury to  A  than  to  take  from  him  the  title 
in  fee  simple  to  1  acre,  leaving  him  the  un- 
restricted right  of  using  the  remaining  99 
acres.  Nobody  doubts  that  the  latter 
transaction  would  constitute  a  'taking  of 
property.'  " 

On  this  question,  the  court,  in  Old  Colony 
&,  F.  River  R.  Co.  t.  Plymouth  County,  14 
Gray,  155,  says:  "Nor  is  it  material 
whether  the  proper^  is  removed  from  the 
possession  of  the  owner,  or  in  any  respect 
changes  hands.  If  it  is  of  such  a  character 
and  so  situated  that  the  exercise  of  the  pub- 
lic use  of  it,  as  warranted  by  the  legisla- 
ture, does,  in  its  necessary  and  natural  con- 
sequences, affect  the  property  by  taking  it 
from  the  owner,  or  depriving  him  of  the  pos- 
session or  some  beneficial  enjoyment  of  it, 
then  it  is  'appropriated'  to  public  use  by 
competent  authority,  and  the  owner  is  en- 
titled to  compensation." 

So  the  Supreme  Court  of  the  United 
States,  in  Punipelly  v.  Green  Bay  &.  M. 
Canal  Co.  33  Wall.  166,  20  L,  ed.  557,  sUtes 
that  a  serious  interruption  to  the  common 
and  necessary  use  of  property  may  be  equiv- 
alent to  the  taking  of  it;  and  that  under 
this  constitutional  provision  it  is  not  neces- 
sary that  the  land  should  be  absolutely 
taken,  and  applying  this  doctrine  to  the 
specific  facts  of  the  case  at  bar  it  was  held 
that  where  real  estate  is  actually  invaded 
by  superinduced  additions  of  water,  sand, 
or  other  material,  or  by  having  any  artificial 
structure  placed  upon  it  so  as  efl'ectually  to 
destroy  or  impair  its  usefulness,  it  is  a  tak- 
ing within  this  constitutional  provision. 
The  injury  in  this  case  resulted  from  over- 
flowing the  land  by  means  of  a  dam  erected 
across  &•  river  which  was  the  outlet  of  a 
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committed  by  tbe  defendant  upon  plain- 
tiff's farm  lands.  It  was  instituted  in  a 
justice's  court,  where  the  defendant  intro- 
duced no  evidence  and  the  plaintiff  took 
judgment.  Upon  defendant's  appeal  for  a 
new  trial  to  tbe  Ulster  county  court,  a 
motion  for  a  nonsuit  was  granted  at  the 
close  of  the  evidence.  Plaintiff  then  ap- 
pealed to  the  appellate  division,  where  the 
judgment  entered  upon  the  nonsuit  was  af- 
firmed by  a  divided  court,  and  the  case  is 
now  before  us  upon  plaintiff's  appeal. 

The  question  to  be  decided  is  whether  this 
i«  a  case  of  damnum  aitague  injuria,  because 
the  injury  suffered  by  the  plaintiff  is  pure- 
ly consequential,  or  whether  it  is  one  in- 
volving a  direct  trespass  for  which  the  de- 
fendant if  liable.   Ibat  this  is  the  precise 


question  at  issue  is  plainly  indicated  by  the 
context  of  tbe  complaint  and  tbe  attitude  of 
plaintiff's  counsel  at  the  trial.  Tbe  com- 
plaint is  clearly  framed  upon  the  theory  of 
a  direct  and  wrongful  trespass,  and  at  the 
trial  the  learned  counsel  for  the  plaintifT 
expressly  disclaimed  any  charge  of  negli- 
gence against  the  defendant.  The  issue 
being  thus  sharply  defined,  it  is  necessary 
to  consider  a  few  pertinent  facts. 

The  defendant  is  a  corporation  organized 
for  the  purpose  of  building  and  operating  a 
steam  railroad  between  Ellenville  and  King- 
ston. The  plaintiff  is  the  owner  of  a  farm 
in  the  town  of  Wawarsing,  in  Ulster  coun- 
ty. The  route  of  the  defendant's  road  runs 
across  the  plaintiff's  farm,  the  right  of  way 
for  which  was  acquired  by  the  defendant 


lake,  by  which  the  waters  of  the  lake  were 
raised  so  high  as  to  do  the  damage  com- 
plained of.  This  decision  was  approved  in 
Arimond  T.  Green  Bay  &  M.  Canal  Co.  31 
Wis.  316, — a  case  growing  out  of  the  same 
facts. 

The  fine  distinctions  made  by  the  courts 
in  deciding  what  ia  a  "taking'  is  illus- 
trated by  studying  in  connection  with  this 
case,  the  ease  of  Atwater  v.  Canandaigua, 
124  N.  Y.  602,  27  N.  E.  385,  a  case  very 
similar.  In  the  Atwater  Case  injuries  aris- 
ing fr<Hn  the  construction  of  a  temporary 
bulkhead,  as  authorized  by  statute,  at  the 
outlet  of  a  lake,  during  improvements  of  a 
village  sewage  system,  so  as  to  raise  the 
water  of  the  lake  and  cause  it  to  remain 
on  the  land  of  an  adjoining  owner  longer 
than  it  otherwise  would  have  remained,  and 
BO  as  to  deprive  the  owner  of  the  beneficial 
use  of  the  land  for  that  season,  were  held  to 
be  consequential,  for  which  compensation 
need  not  be  made.  In  the  course  of  the 
opinion  the  court  refers  to  the  Pumpelly 
Case,  and  calls  attention  to  the  fact  that 
the  Hooding  in  that  case  was  permanent, 
and  that  the  dam  was  raised  higher  than 
authorized  by  statute.  The  latter  fact  was 
not  given  any  consideration  in  the  decision 
of  the  Pumpelly  Case,  however,  as,  after 
the  dam  hod  been  constructed,  the  legisla- 
ture adopted  it,  and  the  issue  between  the 
parties  is  thus  stated  by  the  court:  "The 
plea,  as  thus  considered,  presents  substan- 
tially the  defense  that  the  state  of  Wiscon- 
sin, having,  in  the  progress  of  its  system  of 
improving  the  navigation  of  the  Fox  river, 
authorized  the  erection  of  the  dam  as  it  now 
stands,  without  any  provision  for  compen* 
sating  the  plaintiff  for  the  injury  which  it 
does  liim,  the  defendant  asserts  the  right, 
under  legislative  authority,  to  build  and 
continue  the  dam  without  legal  responsibil- 
ity for  those  injuries."  And  further  the 
court  says,  with  reference  to  the  argument 
of  the  defendant:  "The  argument  of  the 
defendant  is  that  there  is  no  taking  of  the 
land  within  the  meaning  of  the  -  constitu- 
tional provision,  and  thA  the  dama^  is  a 
consequential  result  of  such  use  of  a  navi- 
gable stream  as  the  government  had  a  right 
47  L.RA.(N.S.) 


to  for  the  improvement  of  its  navigation.** 
The  distinction  between  the  injury  in  the 
Pumpellr  Case,  which  was  considered  a 
"taking,^*  and  that  in  the  Atwater  Case, 
which  was  not  a  "taking,"  is  somewhat 
elusive. 

Even  among  the  cases  that  take  the  more 
liberal  view  there  are  differences  of  opin- 
ion as  to  what  constitutes  a  taking. 

In  Nevins  v.  Peoria,  41  111.  502,  89  Am. 
Dec.  392,  it  is  stated  that  a  man  cannot  da 
anything  upon  his  own  soil,  nnder  plea  of 
ownership,  which  amounts  to  a  nuiaanee  and 
works  injury  to  his  neighbor,  but  within 
that  limit  be  may  do  whatever  his  whim 
may  dictate;  and  the  court  takes  the  posi- 
tion that  the  same  rule  applies  to  corpora- 
tions. Referring  to  streets,  the  court  con- 
tinues that  a  city  has  the  right  to  grade 
its  streets  in  any  manner  the  representatives 
of  the  public  may  deem  conducive  to  ita  in- 
terest, without  becoming  liable  for  errors 
of  judgment;  and  if,  in  the  process  of 
grading,  it  leaves  private  property  many 
feet  below  or  many  feet  above  the  surface 
of  the  street,  it  is  free  from  all  claim  for 
damages  on  this  account  for  precisely  the 
same  reason  that  a  private  person  is  exempt 
under  similar  circumstances.  In  this  case 
the  Sooding  of  an  abutting  owner's  houae 
and  ground  at  every  considerable  rain  with 
mud  and  water,  and  tbe  forming  of  a  stag- 
nant pond  a  short  distance  from  his  house, 
rendering  it  unhealthy  and  ruining  bis  busi- 
ness, was  held  to  be  a  taking  of  private 
property  for  which  compensation  must  be 
made. 

Tbe  position  that  a  corporation  entitled 
to  take  land  under  an  oninent  domain  pro- 
ceeding is  liable  as  for  a  taking  in  the  same 
circumstances  that  would  render  an  individ- 
ual liable  is  also  taken  in  the  following 
cases:  O'Brien  v.  St.  Paul,  26  Minn.  331, 
33  Am.  Rep.  470;  Peters  v.  Fergus  Falls, 
36  Minn.  649,  29  N.  .W.  586 ;  Eaton  v.  Bos- 
ton, C.  &  M.  R.  Co.  61  N.  H:  504,  12  Am. 
Rep.  147;  Thompson  v.  Androsct^gin  ^ver 
Improv.  Co.  64  K.  H.  546. 

This  is  also  the  position  taJcen  by  Lewis 
in  bis  work  on  Eminent  Domain,  §  66. 

The  test  in  these  eases  is  whether  the 
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through  a  conveyance  from  the  plaintiff. 
For  a  short  distance  within  the  limits  of 
this  farm  this  right  of  way  followed  the 
basin  and  towpath  of  the  former  Delaware 
ft  Hudson  canal.  The  Bondout  creek  also 
crosses  this  farm  ahout  200  yards  westerly 
of  the  railroad,  -  and  the  plaintiff's  land 
adjacent  to  this  creek  is  low  or  bottom 
land.  In  the  Shawangunk  mountains, 
which  rise  to  the  easterly  of  the  railroad, 
there  is  a  mountain  stream  that  runs  a 
rapid  course  down  into  the  valley.  Before 
the  canal  was  built  the  stream  had  emptied 
into  Rondout  creek,  but  later  it  had  been 
diverted  somewhere  near  its  mouth  so  as  to 
make  it  a  feeder  for  the  canal.  This 
physical  condition  continued  until  the  canal 
was  abandoned,  when  the  water  of  the 

eurporation  id  making  m  reasonable  use  of 
its  land. 

A  somewbat  different  view  is  taken  by  the 
Massachusetts  court  in  Lincoln  v.  Com.  164 
Mass.  368,  41  N.  E.  4S9.  This  view  is 
stated  by  the  court  in  the  following  lan- 
guage: "When  the  legislature  authorizes 
something  to  be  done  in  the  neighborhood 
of  a  plaintiff's  land  which  diminishes  its 
value,  but  which  would  not  be  actionable 
at  common  law  if  done  hy  »  neighboring 
owner,  if  the  statute  provides  no  compensa- 
tion, the  plaintiff  cannot  claim  any  under 
the  Constitution,  because  what  is  done  does 
not  amount  to  a  taking.  And  even  if  the 
thing  authorized  would  be  actionable  at 
common  law  and  a  nuisance  but  for  the 
statute,  still  it  is  not  necessarily  a  taking, 
and  unless  it  does  amount  to  that,  no  com- 
pensation can  be  recovered  if  the  statute 
does  not  give  it."  The  court  then  adds 
that,  however,  if  tbe  damages  complained 
of  would  be  a  nuisance  but  for  the  statute, 
a  court  should  be  more  ready  to  find  a 
remedy  under  the  act  than  in  a  case  of 
damnum  abaque  itifurta  at  common  law. 

In  some  cases  a  distinction  has  been  made 
in  this  respect  between  private  corpora- 
tions which  nave  the  power  to  exercise  emi- 
nent d(nnain  and  public  or  municipal  cor- 
porations. Thus,  in  Evansville  &  C.  R.  Co. 
V.  Dick,  0  Ind.  433,  where  a  railroad  com- 
pany was  being  sued  for  damages  arising 
from  the  construction  of  an  embankment 
across  a  bayou,  the  court  states  that  the 
party  sued  ie  a  private  corporation  exorcis- 
ing its  corporate  privileges  under  a  private 
grant  of  the  legislature,  conferring  upon  it 
specific  powers  for  its  own  direct  and  pri- 
vate advantage;  that,  being  thus  a  private 
corporation,  there  is  no  reason  why  it 
should  not,  in  respect  to  responsibility  for 
injuries  for  which  its  charter  allowed  no 
remedy,  stand  on  the  same  ground  as  in- 
dividuals not  clothed  with  corporate  privi- 
leges.. 

For  tbe  New  York  view  see  Gobdon  v. 
ELIXNVIU.E  ft  K.  R.  C^. 

Even  under  a  constitutional  provision 
against  "damaging"  property,  it  is  not  in- 
tended to  indemnify  all  losses  or  injuries 
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stream  was  again  conveyed  into  Rondout 
creek  by  means  of  a  waste  weir.  In  1001 
the  defendant  constructed  its  roadbed  over 
the  right  of  way  granted  by  the  plaintiff. 
At  the  point  where  this  right  of  way  over- 
lapped the  old  towpath,  the  latter  was  de- 
molished and  the  space  filled  by  an  embank- 
ment, which  also  extended  into  the  prism 
of  the  abandoned  canal,  and  thus  narrowed 
the  channel  for  the  waters  of  the  mountain 
stream.  In  December,  1901,  while  the 
earthwork  of  this  embankment  was  still 
fresh,  that  section  of  Ulster  county  was 
visited  by  a  severe  storm,  whiqb  was  fol- 
lowed by  a  heavy  freshet  that  filled  and 
overflowed  the  narrow  channel  of  the  old 
canal,  carried  away  a  large  part  of  the 
railway  embankment,  and  then  inundated 

occasioned  to  the  individual.  If  this  were 
the  case,  the  point  at  which  such  diunages 
would  stop  would  be  difficult  of  ascertain- 
ment. In  the  case  of  the  construction  of  a 
railroad  at  some  distance  from  a  town, 
causing  the  laying  out  of  a  new  town  on  the 
road,  and  a  consequent  depreciation  of 
property  in  the  old  town,  it  might  be  urged 
that  this  is  a  damage  caused  by  the  con- 
struction of  a  road;  or,  in  the  case  of  the 
construction  by  a  municipality  of  a  new 
and  improved  thoroughfare,  it  might  be 
urged  tliat  the  depreciation  of  property  on 
the  old  thoroughfare  is  a  damage  caused 
by  the  construction  of  the  new;  yet  it  is 
clear  that  such  cases  were  not  intended  to 
be  covered  by  the  constitutional  provision. 

Thus,  a  depreciation  of  the  value  of  real 
property,  caused  by  the  establishment  of  a 
smallpox  hospital  in  the  neighborhood,  un- 
der statutory  authority,  was  neld  in  Frazer 
r.  Chicago,  186  111.  480,  SI  L.ILA.  306,  78 
Am.  St.  Rep.  296,  67  N.  E.  1055,  not  to  con- 
stitute a  taking  or  damaging  of  private 
property  without  just  compensation.  Gen- 
erally as  to  right  of  property  owner  to  com- 
plain of  location  of  contagious  disease  hos- 
pital in  neighborhood,  see  notes  iu  5  L.R.A. 
(N.S.)  1028  and  2S  L.R.A.(N.S.)  228. 

Nor  can  the  owner  of  an  apartment  house 
recover  damages  from  an  electric  elevated 
railway  company  whose  tracks  cross  the 
highway  within  19  feet  of  bis  property, 
where  the  injury  suffered  by  him  differs 
from  that  suffered  by  the  general  public 
only  in  the  proximity  of  the  tracks.  Aid- 
rich  V.  Metropolitan  West  Side  Elev.  B.  Co, 
195  111.  456,  57  L.R.A.  237,  63  N.  E.  156. 

The  court,  in  Rigney  v.  Chicago,  102  III. 
64,  states  that  not  all  damages  are  intended 
to  be  compensated  under  this  provision,  but 
that  "in  all  cases,  to  warrant  a  recovery,  it 
must  appear  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  pub- 
lic'or  private,  which  the  plaintiff  enjoys  in 
connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that  by 
reason  of  such  disturbance  he  has  sustained 
a  special  damage  with  respect  to  his  prop- 
erty in  excess  of  that  sustained^  the  pub- 
lie  generally."  cgitized  byGoOglc 
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the  plaintiff's  lowland,  covering  it  with 
stumps,  stones,  and  gravel,  and  washing  out 
its  fertile  soil. 

These  are  the  facts  upon  which  we  must 
decide  whether  this  was  a  direct  trespass  or 
a  consequential  injury.  The  railroad  was 
built  pursuant  to  legislative  authority 
upon' land  granted  to  the  defendant  by  the 
plaintiff.  In  the  exercise  of  its  legal  rights 
the  defendant  extended  e  part  of  its  road- 
bed into  the  prism  of  the  canal,  which  had 
theretofore  served  as  an  outlet  for  the 
waters  of  the  mountain  stream.  The  fact 
that  this  plan  of  construction  narrowed  the 
outlet  simply  bears  upon  the  question 
whether  the  defendant  exercised  the  neces- 
sary care  and  skill  to  so  construct  its  road- 
bed as  to  save  the  adjacent  lands  of  the 
plaintiff  from  any  injurious  consequences 
that  wpuld  be  likely  to  result  from  inter- 
ference with  the  natural  surface  of  the 
ground,  or  with  the  conditions  that  existed 
before  the  railroad  was  built.  If  the  plain- 
tiff had  framed  his  complaint  or  tried  his 
case  upon  the  theory  that  the  defendant  had 
been  n^ligent  in  so  constructing  its  road- 
bed as  to  divert  the  waters  direct^  from  the 

In  an  English  case  under  the  land  clause 
compensation  act,  which  gives  compensation 
for  property  "injuriously  affected,"  where  a 
landowner  claimed  compensation  for  an  in- 
jury to  his  property  from  an  enbankment,  it 
was  held  that  "where,  by  the  construction  of 
works,  there  is  a  physical  interference  with 
any  right,  public  or  private,  which  the  own- 
ers or  occupiers  of  property  are  by  law  en- 
titled to  make  use  of,  in  connection  with 
such  property,  and  which  right  gives  an 
additional  market  value  to  such  property 
apart  from  the  uses  to  which  any  particular 
owner  or  occupier  might  put  it,  there  is  a 
title  to  compensation,  if,  by  reason  of  such 
interference,  the  property,  aa  a  property,  is 
lessened  in  value."  Metropolitan  Bd.  of 
Works  T.  McCarthy,  L.  R.  7  H.  L.  243,  43 
L.  J.  0.  P.  N.  S.  38S,  31  L.  T.  K.  8.  182,  23 
Week.  Rep.  115. 

For  an  extended  discussion  of  the  con- 
stitutioniU  provision  against  damaging 
property,  see  note  to  Rasch  v.  Nassau  Elec- 
tric Co.  36  L.R.A.(N.S.)  741. 

The  effect  which  an  authorization  from 
the  legislature  has  upon  this  cjuestion  has 
not  b^n  clearly  kept  in  view  in  all  cases. 
The  power  of  the  legislature  to  authorize  an 
act  IB  limited  by  the  constitutional  pro- 
visions against  taking  or  damaging  property 
without  compensation.  Hence,  if  the  act 
authorized  by  the  legislature  is  a  "taking," 
or,  under  the  more  recent  Constitutions,  a 
"damaging,"  it  cannot  be  valid  unless  such 
compensation  is  provided  therein;  but  if  it 
does  not  amount  to  a  "taking"  or  "damag- 
ing," the  powers  of  the  legislature  are  not 
thus  limited.  The  question  resolves  itself 
into  one  as  to  whether  or  not  the  act  com- 
<>lained  of  amounts  to  a  taking  or  damaging. 
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stream  to  the  plaintiff's  lowland,  or  so  as  to 
leave  an  insufficient  channel  for  the  water 
along  its  natural  course,  and  had  supported 
that  theory  by  evidence,  there  would  possi- 
bly have  been  a  question  for  the  jury. 
The  complaint  was  not  framed  upon  the 
theory  of  defendant's  n^ligence,  but  solely 
upon  the  ground  of  its  wrongful  and  un- 
lawful invasion  of  the  plaintiff's  lands. 
This  is  not  an  immaterial  or  technical  vari- 
ance in  pleading  which,  under  the  liberal 
rules  of  the  Code,  may  be  disregarded  in  the 
interests  of  justice.  It  involves  a  sub- 
stantial distinction  based  upon  well-deSned 
legal  principles  which  cannot  be  ignored. 
"Pleadings  and  a  distinct  issue  are  essential 
in  every  system  of  jurisprudence,  and  there 
can  be  no  orderly  administration  of  justice 
without  them.  If  a  party  can  allege  one 
cause  of  action  and  then  recover  upon 
another,  his  complaint  will  serve  no  useful 
purpose,  but  rather  to  ensnare  and  mislead 
his  adversary."  Southwick  v.  First  Nat. 
Bank,  84  N.  Y.  429.  Assuming  for  the 
purposes  of  this  discussion  that  the  com- 
plaint is  broad  enough  to  entitle  the  plain- 
tiff to  recover  either  for  a  direct  and  un- 
it it  does,  and  no  compensation  is  provided, 
it  is  invalid  and  furnishes  no  protection  to 
the  party  doing  the  act. 

The  question  as  to  the  effect  of  legislative 
authority  upon  liability  for  private  nuisance 
has  been  treated  in  the  not«  to  Louisville  & 
N.  Terminal  Co.  v.  Lellyett,  1  L.RA.(N.S.) 
49. 

An  attempt  to  harmonize  the  general 
statements  of  the  courts  as  to  what  con- 
stitutes a  taking  or  damaging  and  what  is 
mere  incidental  damage,  for  which  no  re- 
covery can  be  had,  results  in  confusion.  In 
the  consideration  of  specific  injuries,  how- 
ever, the  decisions  are,  at  least,  more 
definite,  if  not  always  harmonious.  The  ques- 
tion now  under  discussion,  as  to  what  con- 
stitutes a  taking  or  damaging  of  property 
as  distinguished  from  injuries  for  which  no 
compensation  can  be  had,  is  touched  upon  in 
many  of  its  concrete  and  specific  aspects  in 
notes  in  this  series  about  to  be  cited.  It 
will  be  observed  that  some  of  these  notes 
are  confined  to  the  distinctive  point  just 
suggested,  and  others  include  that  point 
with  others  bearing  on  the  ultimate  ques- 
tion of  liability.  The  Index  to  Notes 
should  he  consulted  for  other  annotation 
involving  the  question,  under  the  particular 
concrete  subject  in  connection  with  which  it 
arises;  e.  g.,  Damages;  Highways;  Munic- 
ipal Corporations;  Railroads,  etc. 

See  note  to  Parks  v.  Southern  R.  Co.  12 
L.R.A.(N.S.)  680,  covering  the  liability  of 
railroad  for  conducting  surface  water 
through  its  embankments  and  onto  the  prop- 
erty of  an  adjoining  owner. 

Note  to  White  v.  Pennsylvania  R.  Co.  38 
L.S.A.(N.S.)  1040,  for  injury  to  riparian 
property  by  the  collection  of  water  by  stmc- 
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lawful  trespass,  or  a  consequeotial  injury 
caused  hy  the  defendant's  negligence,  the 
obviouB  fact  remains  that  the  case  was  not 
tried  upon  the  latter  theory.  Upon  defend- 
ant's motion  for  a  nonsuit,  based  in  part 
upou  the  ground  that  "the  case  is  destitute 
of  any  evidence  of  negligence  for  which  the 
defendant  can  be  made  responsible,"  the 
counsel  for  the  plaintiff  said:  "I  oppose 
this,  as  it  is  not  a  question  of  negligence; 
it  is  a  question  of  trespass."  The  record 
discloses  no  evidence  tending  to  establish 
any  negligence  on  the  part  of  the  defendant. 
It  is  true  that  the  embankment  built  by  the 
defendant  yielded  to  the  pressure  of  the 
waters,  and  that  some  of  the  dibria  which 
was  cast  upon  the  plaintiff's  land  came  from 
this  Hource.  Had  the  same  thing  occurred 
more  than  once,  it  might  be  regarded  as 
some  evidence  of  negligence.  But  this  was 
the  first  time  that  such  a  thing  had  hap- 
pened, and  for  aught  that  we  know,  it  may 
haTe  been  due  to  causes  which  the  defend- 
ant could  not  hare  anticipated  or  prevent- 
ed. It  also  goes  without  saying  that,  if  it 
was  the  plaintiff's  purpose  to  recover  upon 
the   theory   of   defendant's  negligence,  he 

tnre  erected  under  statutory  authority  as  a 
taking. 

As  to  the  right  of  riparian  owner  to 
compensation  for  damages  to  his  property 
by  construction,  under  legislative  authority, 
of  dams  or  booms  for  floating  or  storing 
logs,  see  note  to  Kalama  Electric  Light  & 
P.  Co.  T.  Kalama  Driving  Co.  22  L.R.A. 
(N.S.)  641. 

Note  to  Johnson  v.  White,  65  L.R.A.  250, 
and  supplementary  note  to  Hume  v.  Des 
Moines,  29  L.R.A.(K£.)  126,  as  to  the 
rights  and  duties  of  municipal  corporations 
with  respect  to  surface  water. 

Note  to  Avery  v.  Vermont  Electric  Co.  59 
L.R-A.  817,  as  to  liability  for  damming  back 
water  of  a  stream. 

As  to  the  liabili^  of  a  drainage  district 
for  flooding  land,  see  note  to  Bradbury  v. 
Vandalia  Levee  ft  Drainage  Dist.  19  L.R.A. 
(N.S.)  901. 

An  extensive  note  as  to  the  liability  of  a 
railroad  company  for  obstructing  surface 
waters  is  in  the  course  of  preparation,  and 
will  be  appended  to  the  case  of  Conn  v.  Chi- 
cago. B.  A  Q.  R.  Co.  —  L.R.A.(N.S.)  — . 

As  to  the  liability  of  a  municipal  corpora- 
tion for  injury  to  neighboring  property 
from  maintenance  of  prison,  see  note  to 
Bowling  Green  v.  Rogers.  34  L.R.A.{N.S.) 
461. 

For  cutting  off  access  to  a  highway  as  a 
taking,  see  note  to  Ranson  v.  Sanit  Ste. 
Ma^ie,  15  L.R.A.(NJ5.)  49. 

As  to  liability  of  a  municipality  on  vari- 
ous questions  connected  with  injury  to 
abutting  property  from  changing  the  grade 
of  the  street,  see  note  to  Hickman  v.  Kan- 
sas, 23  L..R.A.  6S8;  note  to  Leiper  v.  Den- 
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should  have  been  compelled  to  assume  the 
burden  of  pleading  and  proving  it.  Having 
failed  in  both  these  essentials  of  pleading 
and  proof,  he  must  stand  or  fall  upon  the 
ground  of  a  direct  trespass. 

When  the  case  is  considered  from  that 
point  of  view,  it  is  not  distinguishable  in 
principle  from  Bellinger  v.  New  York  C.  R. 
Co.  23  N.  Y.  42;  Atwater  v.  Canandaigua, 
124  N.  Y.  602,  27  N.  E.  385;  Moyer  v.  New 
York  C.  A  H.  R.  R.  Co.  88  N.  Y.  351,  and  a 
long  line  of  similar  cases,  in  which  it  has 
been  decided  "that  public  officers  lawfully 
employed  in  making  public  improvements, 
and  corporations  engaged  in  the  perform- 
ance of  work  of  a  public  nature  authorized 
by  law,  are  not  liable  for  consequential 
damages  occasioned  by  it  to  others,  unless 
caused  by  misconduct,  negligence,  or  un- 
skilfulness."  Atwater  v.  Canandaigua, 
supra,  and  cases  cited.  And  by  the  same 
rule  this  case  is  clearly  distinguishable 
from  Hay  t.  Cohoes  Co.  2  N.  Y.  160,  61  Am. 
Dec  279;  St.  Peter  v.  Denison,  68  N.  Y. 
416,  17  Am.  Rep.  268;  Noonan  v.  Albany,  79 
N.  Y.  470,  35  Am.  Rep.  540;  Sullivan  v. 
Dunham,  161  N.  Y.  290,  47  L.R.A.  715,  76 

ver,  7  L.R.A.(N.S.)  108;  and  note  to  Dick- 
erson  v.  Okoiona,  36  L.R.A.(N.S.)  1194. 

See  note  to  Davis  v.  New  England  R.  Co. 
20  L.R.A.(N.S.)  1061,  as  to  the  right  of  a 
property  owner  to  compensation  for  inter- 
ference with  light  or  air  by  railroad  struc- 
ture on  the  company's  own  property. 

Note  to  Hutton  v.  Webb,  69  LJI.A.  38,  as 
to  the  right  to  obstruct  or  deBtT<^  rights  of 
navigation. 

Note  to  Northern  P.  R.  Co.  v.  S.  E.  Slade 
Lumber  Co.  34  LR.A.(N.S.)  423,  as  to  the 
right  to  obstruct  or  destroy  wharf  rights  in 
navigable  waters  for  public  purposes  with- 
out compensation. 

As  to  the  right  of  a  mimicipal  corpora- 
tion to  drain  sewage  into  water,  see  note 
to  Piatt  Bros.  A  Co.  v.  Waterbury,  48 
L.R.A.  691,  and  supplementary  notes  to 
State  V.  Concordia,  20  L.R.A.{N.S.)  1060, 
and  McLaughlin  v.  Hope,  ante,  137. 

As  to  an  abutter's  right  to  compensation 
for  railroad  in  street,  see  note  to  Rasch  v. 
Nassau  Electric  R.  Co.  36  L.R.A.(N.S.}  673. 

As  to  the  right,  under  a  constitutional 
provision  against  "damaging"  private  prop- 
erty for  public  use  without  compensation, 
to  compensation  for  consequential  damages 
to  property,  no  part  of  which  ia  taken,  from 
smoke,  noise,  dust,  etc.,  incident  to  the  or- 
dinary operation  of  a  railroad,  see  note  to 
Tidewater  R.  Co.  v.  Shartzer,  17  L.R.A. 
(N.8.)  1054,  and  supplementary  note  to 
Hyde  v.  Minnesota,  D.  A  P.  R.  Co.  40  L.R.A. 
(N.S.)  48. 

As  to  noise  ma^  by  street  cars  and  use 
of  alarm  signals  as  giving  right  to  compen- 
sation, see  Harrison  v.  Denver  City  Tram- 
way Co.  44  L.R.A.(N.S.)  1164. 

W.  A.  E. 
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Am.  St  Sep.  274,  55  N.  E.  923;  Huffinire 
V.  Brooklyn,  162  N.  Y.  584,  48  L.R.A.  421, 
C7  N.  E.  176,  and  others,  where  there  was 
either  a  physical  invasion  of  the  lands 
damaged,  or  the  injury  was  thie  direct  result 
of  the  wrongdoer's  act. 

The  defendant  in  this  case  confined  its 
operations  to  its  own  land.  The  record  dis- 
closes  nothing  from  which  it  can  safely  be 
assumed  that  the  result  was  one  which  must 
necessarily  have  ensued  from  the  construc- 
tion of  the  defendant's  works.  If  the  case 
were  one  in  which  tlte  defendant,  although 
acting  under  authority  of  law,  had  so  con- 
structed its  own  road,  or  had  so  interfered 
with  adjacent  physical  conditions,  as  to 
directly  cause  the  injury  of  the  plaintiff,  it 
would  fall  within  the  principle  of  Huff- 
mire  T.  Brooklyn,  supra,  and  other  cases  of 
like  character  which  have  been  cited.  We 
think  it  is  not  such  a  case.  All  that  ap- 
pears is  that  the  plaintiS^s  land  was  dam- 
aged by  the  washing  out  of  the  defendant's 
embankment.  If  this  happened  without 
fault  on  the  part  of  the  defendant,  the  case 
if  damnum  absque  injuria;  and,  in  the  ab- 
sence of  allegation  and  proof  of  such  fault, 
the  plaintiff  was  not  entitled  to  recover. 

The  judgment  should  therefore  be  af- 
firmed, with  costs. 

CuIIen,  Gh.  J.,  and  Gray,  Edward  T. 
Bartiett,  Willard  Bartleu,  and  Hisoock, 
JJ.,  ooneiir.  Chase,  J.,  absenb 
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CHASE-HIBBARD  MILLING  COMPANY, 
Appt., 

V. 

CITY  OF  ELMIRA,  Respt. 
(207  N.  Y.  460,  101  N.  £.  158.]t 

Water  —  cbans;in|r  river  channel  —  In- 
terference with  tallrace  —  liability  of 
-  mnnlclpallty. 
1.  A  municipal  corporation  which  is  pven 

statutory  autnority  over  its  roads  and 

Ifote.  —  Liahiltty  of  municipality  for 
damages  6y  chanoing  the  channel  or 
eourae  of  a  stream. 

Cases  where  the  damage  complained  of  was 
caused  by  diverting  the  waters  of  a  stream 
without  actually  changing  the  course,  as  by 
abstraction  or  appropriation  of  the  waters 
for  domestic  purposes,  or  by  erecting  em- 
bankments on  cither  side  of  the  atipam,  so 
as  to  cause  an  overflow  upon  the  opposite 
side,  are  excluded. 

Generally  as  to  right  of  riparian  owner 
to  restore  stream  which  has  changed  its 
course  by  natural  causes,  to  old  channel,  see 
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,  bridges,  and  to  clean  out  and  repair  the 
waterways  under  its  charge,  is  not  liable 
for  injury  to  a  mill  owner  who,  under  statu- 
tory authority,  places  a  dam  across  a  stream 
within  its  limits  which  had  been  declared 
by  statute  to  be  a  public  highway,  by  re- 
storing an  old  channel ,  of  the  river  which 
had  become  filled  with  debris  in  such  a  man- 
ner as  to  cast  the  current  through  a  new 
channel  against  and  threaten  to  undermine 
a  bridge  abutment,  the  effect  of  vhich  resto- 
ration is  to  interfere  with  the  flow  in  the 
tailrace  and  set  back  the  water  on  the 
wheels. 

Evidence  —  reason  for  public  act. 

2.  In  an  action  to  hold  a  municipal  cor- 
poration liable  for  interfering  with  the  flow 
of  water  in  the  tailrace  of  a  mill  by  clear- 
ing the  channel  of  a  river  within  its  limits, 
which  it  had  statutory  power  to  do,  a  letter 
from  the  mayor,  purporting  to  give  the  rea- 
son for  the  act,  is  properly  excluded  from 
evidence. 

(March  4,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Tliird  Department,  affirming  a  judg- 
ment of  a  special  term  for  Chemung  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  setting  water  back 
upon  plaintiff's  mill  wheels.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  Selden  Bacon,  with  Messrs. 
Baldwin  &  Allison,  for  appellant: 

The  acts  found  to  have  been  committed  by 
the  defendant  would  have  been  unlawful  if 
committed  by  an  individual. 

Rothery  v.  New  York  Rubber  Co.  90  N. 
Y.  30;  Stye  and  Mordant,  1  RoUe,  Abr. 
104;  Haight  v.  Price,  21  N.  Y.  241. 

The  public  duty  of  protecting  the  bridge 
did  not  justify  the  raising  of  the  water  on 
the  plaintiff's  wheels. 

Sauer  v.  New  York,  180  N.  Y.  27,  70 
L.R.A.  717,  72  N.  E.  579;  Eaton  v.  Boston, 
C.  &  M.  R.  Co,  51  N,  II.  504,  12  Am.  Rep. 
147;  Ordway  v.  Caniateo,  66  Hun,  669,  21 
N.  Y.  Supp/sSo;  PumpcUv  v.  Green  Bay  4 
M.  Canal  Co.  13  Wall.  160,  20  L.  ed.  657; 
Nevins  v.  Peoria,  41  lU.  602,  89  Am.  Dee. 
392 ;  Stenson  v.  Mt.  Vernon,  104  App.  Dir. 

note  to  Yazoo  &  M.  Vall^  R.  Co.  T.  Brown, 

33  L.R.A.(N.S.)  804. 

The  following  'notes  may  also  be  con- 
sulted with  profit: 

Riglit  of  upper  proprietor  to  defiect  water 
in  stream,  to  injury  of  lower  proprietors. 
Morton  v.  Orogon  Shore  Line  R.  Ca  7 
L.R.A.(N.S.)  344. 

Injury  to  riparian  property  by  deflection 
of  water  by  structure  erected  under  statu- 
torv  aiithoritv  as  a  taking.  White  v.  Penn- 
sylvania R.  Co.  38  L.R.A.(N.S.)  1040. 

Rights  in  water  of  stream  as  affected  by 
act  of  Qod  or  natural  change  of  course. 
Wholey  v.  Caldwell,  30  LJUA.  820. 
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17,  93  N.  Y.  Supp.  309;  Smith  v.  Boston  & 
A.  R.  Co.  181  N.  Y.  132,  73  N.  E.  679. 
Mr.  Michael  Danaher,  for  espondent: 
The  ChemuDg  river  being  a  public  high- 
way, and  Main  street  bridge  a  public 
bridge,  the  defendant  not  only  had  the 
right,  but  it  was  its  duty,  to  protect  the 
piers  of  that  Inidge.  If  plaintiff  sustained 
injury  by  reason  thereof,  it  is  damtmm 
abaque  injuria. 

Famham,  Waters,  8  332;  Kerr  t.  JosUn, 
20  N.  Y.  Supp.  929;  Atwater  v.  Canan- 
daigua,  124  N.  Y.  602,  27  N.  E.  385;  Prime 
T.  Yonkers,  192  N.  Y.  lOS,  84  N.  E.  571; 
Gordon  v.  Ellenville  A  K.  K.  Co.  1»5  N.  Y. 


Right  of  the  government  to  divert  water 
from  nontidal  streams  without  compensa- 
tion to  riparian  owner.  Fulton  Light,  H. 
k  P.  Co.  T.  SUte,  37  L.R.A.(N.S.)  307. 

The  channel  in  which  a  stream  flows  is 
a  component  part  of  the  stream  itself,  and 
one  owner  cannot  change  the  flow  of  the 
water  to  another  channel,  to  the  injury  of 
a  lower  proprietor,  without  being  liable  for 
the  injury.    2  Famham,  Waters,  1834. 

And  it*  seems  to  have  been  assumed  in 
the  cases  cited  in  the  present  note  that  the 
principle  applies  to  a  municipality  aa  well 
as  to  an  IndividuaL 

It  will  be  noted  that  in  Chabg-Hibbasd 
Mill.  Co.  v.  Elmira,  denying  the  liability 
of  the  municipality,  the  river  was  restored 
to  its  former  channel. 

Where  a  city  turned  a  natural  stream 
into  a  new  channel  which  was  not  equal  in 
capacity  to  the  old  channel,  whereby  plain- ' 
tiff's  lot  was  overflowed  and  damaged,  the 
eify  waa  held  liable  in  Barns  t.  Hannibal, 
71  Mo.  449. 

So»  where  an  owner  of  land  bounded  by  a 
stream  sued  the  city  for  injury  to  his  prem- 
ises, caused  by  the  erection  of  a  bridge 
which  changed  the  current  of  the  stream,  the 
court,  in  Stone  v.  Augusta,  46  Me.  127, 
said:  "He  has  the  right  to  the  quiet  en- 
joyment of  his  land,  to  its  full  extent;  and 
if,  by  any  unauthorized  diversion  of  the 
stream  from  its  natural  channel,  he  has 
been  injured,  he  is  entitled  to  a  legal  rem- 
edy for  auch  injury." 

And  in  Geurkink  v.  Petaluma,  112  Cal. 
306,  44  Pac.  570,  a  suit  enjoining  a  threat- 
ened permanent  injury  to  a  party's  realty 
by  a  city's  changing  the  natural  course  of 
a  stream,  the  court  said  that  when  work  haA 
been  completed  and  tiie  damage  actually 
done,  there  conid  be  no  qaestion  but  that  a 
remedy  at  law  for  such  dunages  could  be 
invoked. 

The  court  in  Ordway  t.  Canisteo,  66  Hun, 
569,  21  N.  Y.  Supp.  835,  laid  down  the  rule 
that  a  municipal  corporation  is  not,  merely 
from  the  fact  that  it  is  such  a  corporation, 
exempt  from  the  rule  that,  irrespective  of 
any  question  of  n^ligence  or  malice,  a  ripa- 
rian owner  who,  by  a  wilful  act,  diverts  the 
waters  of  a  natural  atream  from  its  accus- 
tomed channel,  and  causes  them  to  flow 
upon  the  land  ef  a  neighhor,  is  liable  for  re- 
47  L.B^(N.S.) 


137,  ante,  462,  88  N.  E.  14;  Digga  v.  Phil- 
lips, 103  N.  Y.  77,  8  N.  E.  514;  Radcliff  v. 
Brooklyn,  4  N.  Y.  195,  53  Am.  Deo.  357; 
Ely  v.  Rochester,  26  Barb.  133;  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  636,  25  L. 
ed.  336;  East  Montpelier  T.  Wheeloek,  70 
Vt.  391,  41  Atl.  432. 

If  the  defendant  had  the  right  to  excavate 
that  channel  and  construct  that  wing  dam, 
the  motives  that  may  underlie  the  act  are 
not  material. 

Waterloo  Woolen  Mfg.  Co.  v.  Shanahan, 
128  N.  Y.  345,  14  L.R.A.  481,  28  N.  E.  358; 
Atwater  r.  Canandaigua,  56  Hun,  293,  9  N. 
Y.  Supp.  657;  Ely  v.  Rochester,  26  Barb. 

suiting  damages.  Nor  is  a  municipalily 
exempt  from  such  liability  merely  from  the 
fact  that  the  acta  on  its  part  complained 
of  woe  done  in  the  supposed  exercise  of  it^ 
authority  conferred  by  law  to  protect  pub- 
lic and  private  property  within  its  corporate 
limits  from  damage  by  floods,  when  the  in- 
fringement of  a  riparian  owner's  right  to 
have  the  stream  continue  to  flow  through  his 
land  in  its  natural  channel,  direction,  and 
volume,  as  it  had  been  accustomed  to  flow, 
is  direct  and  immediate,  and  the  damage 
ctnnplained  of  is  certain  to  result  therefrom 
in  a  time  of  flood,  and  ia  permanent  in  Its 
character.  In  such  case,  where  a  municipal- 
ity renders  a  riparian  owner's  land  practi- 
cally worthless  by  the  diversion  of  the 
stream,  the  value  of  the  land  at  ao  much 
per  acre  previous  to  the  diversion  is  a 
proper  measure  of  damages. 

Where  a  city  changed  the  channel  of  a 
water  course  on  plaintiff's  premises  with 
plaintiff's  knowledge  and  consent,  and  for 
such  consent  agrera  to  construct  a  sewer 
entirely  across  the  premises,  but  abandoned 
it  when  constructed  less  than  half  way 
across,  thereby  allowing  it  to  discharge 
upon  and  overflow  plaintiff's  premises,  tb 
his  material  injury  and  damage,  such  city, 
in  McBride  v.  Akron,  12  Ohio  C.  C.  610, 
6  Ohio  G.  D.  739,  was  held  liable. 

Where  a  city  authorized  by  statute  to 
construct  a  levee  along  the  bank  of  a  river 
for  the  purpose  of  reclaiming  the  land  sub- 
ject to  overflow,  and  protecting  the  high- 
ways, built  a  levee  along  the  bank,  across 
the  northerly  half  of  plaintiff's  land,  abut- 
ting on  the  river,  where  the  banks  were 
high,  thereby  closing  several  natural  chan- 
nels through  which,  in  times  of  freshet, 
high  water  bad  been  accustomed  to  escape 
and  pass  into  another  river,  and  confined 
it  to  a  much  narrower  channel,  but  refused 
to  extend  such  levee  as  requested  along  that 
portion  of  his  farm  where  the  banks  were 
low,  though  frequently  warned  by  him  of 
the  danger  of  an  overflow,  it  was  held  in 
Harden  v.  Portage,  70  Wis.  126,  48  N.  W. 
210,  that  the  city  was  liable  to  him  for  the 
damages  caused  by  the  compressed  and  ao- 
cumuuted  waters  of  the  river  overflowing 
upon  hia  land  in  time  of  freshet. 

It  ia  held  in  Allebrand  t.  Duquesne,  11 
Tm.  Super.  Ct.  218,  that  a  borough  cannot 
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]33;  Prime  v.  Yonkere,  192  N.  Y.  105,  84 
y.  E.  571. 

It  had  these  rights. 

Slater  v.  Fox,  5  Hun,  644;  Moyer  v.  New 
York  C.  &  H.  E.  R.  Co.  88  N.  Y.  351;  Bel- 
linger V.  New  York  C.  R.  Co.  23  N.  Y.  47 ; 
Ferdon  v.  New  York,  O.  A  W.  R.  Co.  131 
App.  Div.  380,  115  N.  Y.  Supp.  352;  Gor- 
don V.  EllenviUe  &  K.  R.  Co.  195  N.  Y.  137, 
88  N.  E.  14. 

Defendant  had  the  right  summarily  to 
al>ate  any  nuisance  or  other  encroachment 
that  tended  seriously  to  injure  that  bridge. 

Bidelman  v.  State,  110  N.  Y.  232,  1 
L.R.A.  268,  18  N.  E.  115;  Cornell  v.  Butter- 
nuts A  O.  Turnp.  Co.  25  Wend.  365. 

Plaintiif  acquired  no  title  to  the  tailrace 
by  prescription  or  adverse  possession. 

Penrhyn  Slate  Co.  v.  Granville  Electric 
Light  &  P.  Co.  181  N.  Y.  80,  73  N.  E.  566,  2 
Ann.  Cas.  782;  Prentice  v.  Geiger,  74  N.  Y. 
341;  Hammond  v.  Zehner,  21  N.  Y.  118; 
St.  Vincent  Female  Orphan  Asylum  v.  Troy, 
76  N.  Y.  108,  32  Am.  Rep.  286;  Walker  v. 
Caywood,  31  N.  Y.  51;  Milhau  v.  Sharp,  27 
N.  Y.  611,  84  Am.  Dec.  314;   Arundel  v 


M'Culloch,  ]0  Mass.  70;  Charlotte  v.  Pem- 
broke Iron  Works,  82  Me.  391,  8  L.R.A.  828. 
19  Atl.  902;  Com.  v.  Alburger,  1  Whart. 
469;  Mills  v.  Hall,  9  Wend.  315;  Driggs  t. 
Phillipa,  103  K.  Y.  77,  8  N.  E.  514. 

The  erection  and  maintenance  by  plain- 
tiff of  an  embankment  in  the  river  waa  a 
public  nuisance,  which  the  city  bad  a  legal 
right  to  abate. 

Hart  V.  Mayor,  6  Wend.  671;  People  t. 
Vanderrilt,  20  K.  Y.  £87;  Famham,  Waters, 
356,  357. 

Gray,  J.,  delit-ered  the  opinicm  of  the 
court: 

This  action  was  brought  by  the  plaintiff 
to  have  the  city  of  Elmira  restrained  from 
diverting  the  waters  of  the  Cbemung  river 
into  a  tailrace,  or  channel,  by  which  the 
waters  passing  through  the  plaintiff's  mill 
were  carried  away.  The  facts  are  stated  in 
findings  by  the  trial  court,  and  are  conclu- 
sively established  by  the  unanimous  affirm- 
ance of  a  judgment  which  dismissed  the 
plaintiff's  complaint  upon  the  merits.  No 


be  held  impliedly  liable  on  the  doctrine  of 
respondeat  superior  for  the  unauthorized 
divjersion  of  a  stream  by  a  councilman;  that 
the  failure  of  a  borough  to  compel  restora- 
tion of  the  stream,  diverted  by  a  citizen, 
to  its  natural  channel,  is  not  such  evidence 
of  an  adoption  or  ratification  of  the  wrong 
as  would  make  the  borough  liable  as  a  tres- 
passer ab  initio. 

In  Mannville  Co.  v.  Worcester,  138  Mass. 
80,  62  Am.  Rep.-  261,  it  is  held  that  plaintiff, 
who  owns  a  mill  in  Rhode  Island,  may  main- 
tain an  action  in  Massachusetts  for  divert- 
ing a  stream  in  the  latter  state  from  said 

mm. 

Riparian  rights  are  property,  and  where 
a  municipal  corporation  diverts  a  navigable 
stream  from  the  front  of  an  owner's  land, 
whereby  he  is  deprived  of  the  right  of  access, 
it  is  a  taking,  and  the  municipality  is  liable 
for  damages.  Meyers  v.  St.  Louis,  8  Mo. 
App.  266.  In  the  above  case  the  court 
said:  "The  right  to  have  the  river  flow  by 
his  land  as  it  flowed  by  nature,  and  the  right 
of  access  to  the  river  at  this  point,  were 
rights  of  plaintiff  as  riparian  owner,  addi- 
tional to  his  right  as  one  of  the  general 
public  to  use  the  river  as  a  highway.  His 
rights  to  access  were  exclusive,  subject  to 
the  general  easement  in  tlie  public  to  use 
the  river  for  purposes  of  navigation,  and 
to  make  a  temporary  landing  there  when 
the  exigencies  of  the  case  might  require  it. 
And  this  right  was  the  property  of  the 
plaintiff." 

So,  in  Harrison  v.  Sulphur  Springs, — 
Tex.  Civ.  App.  — ,  67  S.  W.  515,  a  city 
which  had  changed  the  course  of  a  stream 
and  turned  it  over  land  was  held  liable  to 
the  owner  of  the  land  so  taken  under  that 
section  of  the  Constitution  forbidding  tlie 
taking  of  property  without  compensation. 
47  LJt.A.(N.S.) 


The  court  said:  "If  the  land  not  taken 
was  damaged  by  the  cutting  of  the  channel 
and  straightening  of  the  branch,  plaintiff's 
could  recover  therefor;  but,  in  determining 
whether  it  was  damaged,  the  jury  should 
have  been  instructed  to  offset  such  damage 
by  the  enhancement  to  the  land,  if  any, 
resulting  from  the  straightening  of  the 
branch.  If  the  benefits  were  equal  to  the 
damage,  then  there  could  he  no  recovery 
for  damages  to  the  land  not  takm.'* 

So,  where,  upon  the  construction  of  a 
ditch  for  the  purpose  of  preserving  a  high- 
way, the  waters  of  a  river  were  diverted 
from  one  part  of  the  land  of  a  riparian 
proprietor  and  thrown  upon  another  part 
thereof  in  such  a  way  as  to  change  the  con- 
dition and  cut  away  a  portion  of  the  bank, 
it  was  held  in  Smith  v.  Gould,  61  Wis.  .11, 
20  N.  W.  309,  former  appeal  in  59  Wis. 
631,  18  N.  W.  457,  that  there  was  a  taking 
of  his  land  within  the  meaning  of  the  stat- 
ute, and  that  he  was  entitled  to  compen- 
sation therefor. 

Where,  however,  city  levee  commissioners 
under  legislative  authority  changed  a  river 
channel  so  as  to  have  it  flow  at  right  angles 
into  another  river  for  the  protection  of  a 
city,  whereby  lands  on  the  opposite  side 
of  tiie  river  were  damaged,  it  was  held  in 
Green  v.  Swift,  47  Cal.  S36,  that  such  dam- 
age was  not  a  taking  of  land  for  public 
use,  and  that  the  legislative  act  was  a  suffi- 
cient defense  to  an  action  brought  to  re* 
cover  such  damage.  To  the  same  effect  aee 
Green  v.  State,  73  Cal.  29,  11  Pac.  603.  14 
Pac.  610,  an  action  based  upon  similar 
facts  by  the  same  plaintiff  as  in  Green  v. 
Swift,  the  court  observiitg  with  reference 
to  the  niling  of  Green  v.  Swift,  suprs,  that 
"if  the  question  had  not  been  determined 
the  higliciit  judicial  tribunal  existing 
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opinion  was  expressed  at  the  appellate  divi- 
sion. 

In  1813  the  Chemung  river,  then  Icnown 
as  the  Tioga  Rivo:,  was  declared  to  be  a 
piiblic  highway  by  an  act  of  the  legislature, 
vhich  is  still  in  force.  In  1824  a  dam  was 
authorized  by  legisiative  enactment  to  be 
Imilt  across  the  north  branch  of  the  river, 
in  the  village  of  Newton,  which  thereafter 
beeamp  the  present  city  of  Elmira.  One 
Baldwin,  in  whose  behalf  the  legislature 
had  acted,  erected  a  gristmill  in  1827,  and 
since  that  time  a  dam  and  a  mill  have  been 
maintained  on  the  original  sites.  The  plain- 
tiff, through  mesne  conveyancee,  in  1890, 
acquired  the  title  ifl  the  properties,  and 
has  operated  a  gristmill,  using  the  water 
power  supplemented  by  a  steam  plant.  The 
mill  site  is  at  the  western  extremity  of  an 
island  in  the  island  in  the  river,  and  within 
the  limits  of  the  city,  which  was  commonly 
known  in  earlier  times  as  Davis  island,  and 
in  later  times  as  Clinton  island,  and  which 
divided  the  river  at  that  point  into  two 
channetei  to  the  north  and  south  of  the 
island.   Its  westerly  end  is  owned  by  the 


plaintiff  for  a  distance  of  200  feet,  and  the 
easterly  portion  is  owned  by  the  city. 
When  the  dam  was  originally  constructed,  a 
wall,  extending  a  short  distance  easterly 
from  the  mill,  guided  the  discharge  of 
water  from  the  mill  wheels  into  the  river. 
Subsequently  the  plaintiff's  predeecBsors  in 
title  extended  this  wall  through  a  construc- 
tion of  piles  and  planking  and  parallel  to 
the  north  bank  of  the  river  (all  of  which 

:  north  bank  is  covered  by  buildings  fronting 
on  Water  street  of  the  city  and  built  back 
to  the  river),  for  about  250  feet,  or  some 
50  feet  beyond  the  boundary  iine  of  the  mill 
property.  Later  the  extension  was  con- 
tinued further  by  an  earth  cmbsnkment, 
which,  at  the  time  of  the  plaintiff's  pur- 
chase  of  the  property,  had  reached  to  the 
bridge  carrying  Alain  street  over  the  river, 
a  distance  of  about  700  feet  from  the  mill. 
After  its  purchase  the  plaintiff  extended 
the  embankment  some  200  feet  eastwardly 

i  from  the  bridge.  This  embankment,  sub- 
stantial in  width  and  in  height  throughout 
the  greater  part  of  its  length,  and  at  the 
easterly  end  sloping  to  the  level  of  the  bed 


ander  the  former  Constitution  ( and  the 
canal  had  been  dug  after  the  adoption  of 
the  present  Constitution),  we  migiit  hold, 
in  view  of  the  language  of  the  present  Con- 
stitution, that  injury  such  aa  that  alleged 
in  the  complaint  was  a  'damage'  to  prop- 
erty, for  which  the  plaintiffs  were  entitled 
to  compensation.  But  the  acts  which 
caused  the  alleged  injuries  were  done  while 
the  former  Constitution  was  in  force,  and 
similar  injury  caused  by  the  aanie  acts 
was  held  by  the  supreme  court,  created  by 
that  Constitution,  not  to  be  a  'taking*  with- 
in the  meaning  of  the  clause  thereof,  u-hich 
prohibited  a  taking  without  compensation." 

The  two  cases  last  above  mentioned  pro- 
ceed upon  the  theory  that  it  is  within  the 
police  power  of  the  state  to  authorize  the 
changing  of  a  river  channel  in  order  to 
protect  a  cit^  from  threatened  inundation, 
such  being  distinctively  a  work  of  a  public 
character. 

And  it  was  held  in  Murphy  v.  Wilming- 
ton, 6  Houst.  {Del.)  108,  22  Am.  St,  Rep. 
345,  not  to  be  an  exercise  of  the  ri^ht  of 
eminent  domain  for  a  city  to  change  the 
eourae  of  a  small,  nonbeneflcial  stream,  for 
the  purpose  of  general  drainage,  at  the  re- 
quest and  with  the  consent  and  approval  of 
the  owners  of  lots  through  which  the  stream 
(lowed.  The  above  case  was  an  application 
for  injunction  to  restrain  a  city  from  col-' 
lecting  an  assessment  for  constructing  a 
scaer. 

The  right  to  maintain  an  equitable  action 
to  enjoin  a  threatened  injury  to  a  land- 
owner by  changing  the  natural  course  of  a 
stream  seems  to  be  well  settled.  Thus,  an 
Injunction  lies  to  restrain  supervisors  of 
a  county  from  changing  the  channel  of  a 
natural  water  course,  to  the  injury  of  a 
riparian  owner.  Rudel  v.  Los  Angeles 
County,  118  Cal.  281,  SO  Pac.  400. 
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In  Deming  v.  Cleveland,  22  Ohio  C.  C. 
1,  12  Ohio  C.  D.  198,  a  city,  at  the  suit 
of  a  riparian  owner,  was  enjoined  from 
turning  a  natural  water  course  into  an 
artificial  channel,  on  the  ground  that  it  was 
a  nuisance,  the  statute  authorizing  the  city 
to  divert  or  change  the  course  of  any  brook 
or  stream  if  found  to  be  dangerous  to  public 
Iienlth  being  held  unconstitutional  in 
making  no  provision  for  compensation  to 
riparian  proprietors. 

But  it  is  held  in  Illinois  &  M.  Canal 
Comrs.  V.  East  Peoria.  179  111.  214,  53  N. 
E.  633,  affirming  75  111.  App.  450,  that  an 
injunction  will  not  lie  to  restrain  a  village 
from  turning  a  natural  water  course  into  a 
navigable  river  at  a  different  place  by  means 
of  an  artificial  channel,  on  the  ground  that 
deposits  therefrom  as  a  consequence  of 
auch  diversion,  would  impede  navigation, 
w  here  it  is  not  shown  that  the  tendency  to 
fill  up  the  river  and  impede  navigation 
would  be  any  greater  than  formerly. 

So,  in  Savage  v.  Philadelphia,  ^6  Fhila. 
174,  an  injunction  restraining  a  city  from 
straightening  a  creek  was  denied,  sucn  being  . 
a  public  work,  protected  from  interference 
by  statute. 

In  Murphey  v.  Wilmington,  5  Del.  Ch.  281, 
where  the  contention  was  that  a  city  had 
no  authority  to  construct  a  culvert  in  such 
a  manner  that  the  waters  of  a  stream  would 
be  diverted  from  their  original  course,  the 
court  said  that  a  stream  passing  through  a 
city  by  a  sinuous  course,  under  sinks,  manu- 
factories, through  culverts,  and  emptying 
its  filth  upon  low  ground  in  the  midst  of 
the  cit^  before  it  finally  discharged  into 
a  eertam  river,  is  no  such  water  course  as 
a  municipality  may  not  divert  or  fill  up 
for  the  protection  of  the  lives,  health,  and 
comfort  of  its  inhabitants.      ^  J.  D.  Cj 
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of  the  river,  was  added  to,  from  time  to 
time,  by  depoaiting  upon  it  gravel  and 
rubbiah  taken  hj  the  plaintiff  and  its 
predecessora  from  the  confined  portion  of 
the  river,  which  constituted  the  tailrace  of 
the  mill.  The  northerly  branch  of  the  river, 
now  in  question,  had  been  bo  affected  by 
the  action  of  the  river  waters  and  ice  in 
creating  gravel  bars  in  the  part  south  of 
the  tailrace  embankment  that  it  became 
filled  up,  and  its  channel  was  shifted  more 
and  more  to  the  south.  Prior  to  1902  or 
1903,  there  was  a  main  channel  of  the  river 
practically  running  parallel  to  the  embank- 
ment, which,  from  a  point  a  little  west- 
wardly  of  the  Main  street  bridge,  flowed  in 
a  northeasterly  direction  under  the  bridge 
and  into  the  tailrace.  This  channel,  in  the 
course  of  time  changing  its  course  south- 
wardly, bor«  upon  the  second  pier  of  the 
bridge  with  such  force  us  to  cause  a  deep 
hole  in  the  river  bed  at  that  point,  and  to 
seriously  threaten  the  foundations  of  the 
pier.  This  bridge,  constructed  in  1874,  was 
a  much-traveled  city  highway,  and  the  de- 
fendant undertook  to  repair  the  damage 
and  to  protect  against  its  recurrence.  The 
finding  is  that,  "for  the  purpose  of  turning 
the  current  from  the  head  of  the  pier  and 
enabling  the  defendant  to  more  economical- 
ly and  expeditiously  fill  the  hole,"  the  de- 
fendant excavated  the  bed  of  the  old  main 
channel,  which  had  filled  up  with  gravel. 
This  excavation  was  made  practically  at  the 
same  depth  as  the  old  bed,  and  it  ended 
eastwardly  of  the  end  of  the  taiilraw  em- 
bankment. In  order  to  turn  the  river  cur- 
rent into  this  excavated  channel,  a  tempo- 
rary obstruction  of  poata  and  planks,  which 
we  might  describe  as  a  wing  dam,  was 
placed  across  that  part  of  the  river.  The 
effect  of  thus  diverting  so  much  of  the 
river  waters  and  of  discharging  their 
volume  into  the  channel  made  by  the  tail- 
race  was  to  lessen  the  current  in  the  race- 
way and  to  increase  the  depth  of  water  on 
the  plaintiff's  wheels  some  4  inches,  there- 
by lessening  the  water  power. 

The  facta,  which  necessarily  have  been 
stated  at  this  length,  show  that  the  public 
authorities  of  the  city  of  Elmira  were 
making  a  public  improvement  for  the  pur- 
pose of  protecting  a  bridge,  which  constitut- 
ed one  of  its  important  higliways,  and  that 
the  diverting  of  the  river  waters  into  an : 
old  channel,  as  restored,  carried  them  to  a 
point  beyond  the  tailrace  embankment.  It 
does  not  appear  that  the  work  was  per- 
formed negligently,  or  with  any  lack  of 
reasonable  care  and  of  skill.  We  may  as- 
sume, MB  the'  appellant  argues,  that  if  an 
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individual  had  committed  the  same  act  in 
diverting  the  stream,  there  would  have  been 
an  actionable  injury;  but  this  rule  of  the 
individual  can'have  no  application  to  an  act 
of  the  defendant,  performed  in  the  accom- 
plishment of  a  public  purpose,  and  within 
the  powers  granted  by  the  legislature. 

By  the  charter  of  the  city  (Laws  of  1006, 
chap.  477),  <tf  which  judicial  notice  may  be 
taken,  because  not  only  declared  to  be  a  pub- 
lic act  (see  §§  239  and  249),  but  because  it 
is  a  public  statute  (Dill.  Mun.  Corp.  %  50). 
all  the  powers  of  highway  commissioners 
were  conferred  on  the  common  council,  and 
the  board  of  public  works  was  empowered 
and  authorized  to  build,  rebuild,  or  repair 
public  bridges,  and  to  clean  out  and  repair 
the  waterways  under  the  charge  of  the  city. 
Sections  77,  154.  Section  242  of  the  charter 
invested  the  common  .council  with  power  to 
clear  out  and  deepen  the  channel  of  the 
river,  and  to  cause  to  be  removed  all  un- 
lawful obstructions.  These  express  powers 
sufficiently  authorized  the  defendant  to  do 
whatever  was  necessary  to  be  done  in  main- 
taining its  public  bridges  and  waterways  in 
a  proper  condition.  The  municipality  held 
and  exercised  them  in  its  political  or  gov- 
ernmental capacity,  and  necessarily  the  need 
and  occasion  for  their  exercise  were  com- 
mitted to  the  discretion  of  the  proper  pub- 
lic authorities.  As  observed,  the  authority 
of  the  defendant  over  the  public  highways 
being  conferred  by  legislative  grant,  and 
therefore  governmental  in  its  nature,  when 
the  defendant,  for  the  purpose  of  repairing 
and  of  permanently  protecting  one  d  ito 
bridges,  restored  the  old  channel  in  such 
wise  as  to  deflect  its  current  from  the 
bridge  pier,  it  could  incur  no  liability  for 
consequential  damages  to  the  plaintiff.  In 
such  case  the  rule  should  be  considered  as 
well  settled  that  consequential  damages, 
which  arise  as  the  incidental,  and  not  the 
immediate,  consequences  of  an  act,  and  are 
occasioned  in  the  making  of  an  authorized 
public  improvement,  there  being  no  qnea- 
tion  of  negligence  or  of  unskil  fulness,  are 
not  recoverable.  Radcliff  v.  Brooklyn,  4 
m.  Y.  195,  63  Am.  Dec.  337;  Atwater  t. 
Canandaigua,  124  N.  Y.  602,  27  N.  E.  385; 
Springfield  F.  ft  K.  Ina.  Co.  v.  Keeserille, 
148  N.  Y.  46,  30  L.R.A.  660,  61  Am.  St 
Rep.  667,  42  N.  E.  405;  Northern  Transp. 
Co.  V.  Chicago,  90  U.  S.  636,  26  L.  ed.  336 ; 
Dill.  Mun.  Corp.  §  39. 

In  Atwater's  Case,  124  N.  Y.  602,  27  N.  E. 
385,  which  related  to  the  building  of  a 
bridge,  the  dam  used  for  the  work  of  con- 
struction, while  not  encroaching  upon  the 
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pteiniiff*!  premises,  obstructed  the  ftow  of 
water  in  the  channel,  to  the  prejudice  of 
owners  of  property  affected  by  it;  but,  it 
lidng  a  lawful  public  improTement,  the  de- 
fendants were  held  not  to  be  liable  for  tiie 
ecsueqaenoes.  In  this  ease  the  defendant's 
<^oera  were  conducting  a  public  work  de- 
aigned  for  Ute  public  good  and  safety. 
Though  not  taking,  nor  directly  invading, 
the  plaintiff's  premises,  when  the  conse- 
({UenceB  of  the  defendant's  act  were  to  cause 
iDjnry  to  the  plaintiff,  the  case  came  with- 
in the  rule  as  one  of  damnum  absque  in- 
juria. In  the  able  argument  of  the  appel- 
lant's counsel  it  is  insisted  that  the  public 
dnty  of  protecting  the  bridge  did  not  justify 
the  raidttg  of  the  water  on  the  plaintiff's 
wheels,  and  that  the. excavation  of  the  new 
channel  was  not  for  the  purpose  of  pro- 
tection. The  difficulty  with  this  argument 
is  twofold.  In  the  first  place,  it  wm  dis- 
cretionary wlUi  the  munlcip^  authorities 
what  should  be  done  with  tiie  channels  of 
the  river,  whether  for  purposes  of  bridge 
protection,  or  for  any  other  relevant  mu- 
nicipal purpose;  and,  in  the  next  place,  the 
finding  of  fact  was  that  the  bridge  pier  was 
Bcriously  threatened  by  the  river  current. 
Furthermore,  it  appears  that  in  the  restora- 
tion of  the  old  north  channel  the  excavation 
did  not  cut  the  embankment  ot  the  tail- 
raoe,  but  ended  to  the  east  of  it. 

It  is  also  srgned  for  the  appellant  that 
there  was  error  committed  upon  the  ^al  in 
the  exeluaion  of  »  letter  from  the  mayor  of 
the  defendant,  which  was  written,  after  the 
action  was  commenced,  to  the  plaintiCF  Its 
purport  was  relevant  to  the  controversy, 
but  it  was  immaterial  to  the  determination 
of  the  issues.  Although  evidencing  that  the 
mayor  considered  that  what  bad  been  done 
had  been  with  a  purpose  other  than  the 
mere  protection  of  the  bridge,  it  could  not 
affect  the  determination  of  the  question. 
If  the  public  authorities  were  authorized  to 
do  what  they  did  do  with  the  liver  chan- 
aeli,  the  reasons  that  moved  them  do  not 
coseem  the  plaintiff.  Waterloo  Woolen 
Mfg.  Co.  T.  Shanahan,  128  N.  Y.  345,  362, 
14  LJLA.  481,  28  K.  E.  358.  The  assign- 
ment of  an  improper  motive  or  reason  for 
doing  an  act  which  the  municipality  was 
authorized  to  perform  could  not  make  that 
act  illegal. 

For  these  reasons,  I  advise  the  a&irm- 
aoee  of  the  judgment  appealed  from. 

Oaltoi,  Ch.  J.,  and  WUlard  Bartlett. 
Hlsoock,  Cnddeba<dE,  Hogan,  and  UU- 
Icr,  JJ^  concur. 
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OKIiAHOMA  SCPREME  COURT. 
(DlTlalon  No.  2.) 

DANIEL  W.  HOGAN  et  al,  Plffs.  in  Err. 

T. 

J.  O.  IfEEFEB,  Ext.,  etc.,  of  Thomas  J. 
Bailey,  Deceased. 

(—  Okla.  — ,  133  Pac.  190.) 

Jnry  —  suit  to  cancel  deed. 

1.  The  defendant  in  a  suit  to  cancel  a 
deed  of  trust,  alleged  to  have  been  executed 
under  duress,  is  not  entitled  to  a  jury  trial, 
though  the  effect  of  the  cancelation  will  he 
to  restore  the  maker  of  the  instrument  to 
the  control  of  land  described  in  said  in- 
strument. 

Same  —  advisory  verdict. 

2.  A  suit  to  cancel  an  instrument  convey- 
ing land  in  trust  is  an  equitable  suit,  and 
the  verdict  of  a  jury  is  merely  advisory 
to  the  court,  and  the  court  may  make  differ- 
ent findings  if  satisfied  that  different  find- 
ings are  required  by  the  evidence. 
Duress  —  threat  of  guardianship. 

3.  The  evidence  showed  that  a  son  carae 
to  the  city'  of  his  father's,  residence,  em- 
ployed a  lawyer,  and  had  the  lawyer  to  pre- 
pare a  deed  of  trust  conveying  all  of  his 
father's  real  estate  to  a  trustee  for  the  life 
of  hie  father,  with  directions  to  apply  $40 
per  month  of  the  income  to  the  support  of 
the  father,  and  the  balance  to  the  expenses 
of  the  trust  and  pftyment  of  certain  mort- 
gages on  some  of  the  property.  The  father 
was  then  requested  to  go  to  the  lawyer's  of- 
fice, and  was  there  requested  to  sisn  the 
deed  of  trust,  and  was  told  that  if  he  did 
not  proceedings  would  be  commenced  to  ap- 
point a  guardian  for  him.  He  then  signed 
the  instrument  without  having  had  time  or 
opportunity  to  reflect  or  consult  friends  or 
counsel  of  his  own  choosing,  saying  at  the 
time  that  he  was  signing  his  life  away. 
Held,  that  the  instrument  should  be  can- 
celed. 

Guardian  —  desire  of  old  man  to  marrjr. 

4.  The  fact  that  a  man  seventy-six  years 

Headnotes  by  Sobseb,  C. 

Xote.  —  Desire  of  aged  person  to  marry 
as  gj^und  for  appointment  of  ffuard- 
ian. 

Often,  and  perhaps  in  the  majority  of  ■ 
cases  where  children  ask  for  the  appoint- 
ment of  a  committee  for  their  father,  and 
he  is  a  widower,  the  cause  of  their  action  ts 
the  fear  that  the  property  of  the  parent  will 
be  absorbed  by  woman  in  general  or  in  par- 
ticular; yet  there  seems  to  be  very  little 
about  it  in  the  law  digests. 

It  is  not  to  be  supposed  that  there  will 
be  any  material  dissent  from  the  views  on 
this  subject  which  the  court  in  Hogan  v. 
JjEiipkk  lias  expressed  with  so  much  vigor 
and  lucidity;  and  these  views,  of  course, 
are  not  to  be  construed  as  involving  any 
difference  of  opinion  with  the  medical  books 
menticoiing  the  desires  of  old  men  for  the 
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of  age  desires  to  marry  is  not  nilBcient 
ground  for  the  appointment  of  a  guardian 

of  his  property. 

Evidence  —  duress  —  barden  of  ppoof. 

5.  When  circumatancea,  such  as  are  re- 
lated in  paragraph  3,  above,  are  shown  con- 
clusively or  admitted  by  the  party  procur- 
ing the  execution  of  the  instrument,  the 
presumption  arises  that  the  instrument  was 
obtained  through  duress  and  undue  in- 
fluence, and  the  burden  is  then  upon  the 
party  procuring  the  execution  of  the  instru- 
ment to  show  that  the  execution  was  not  so 
procured. 

(June  IS,  1913.) 

I?  RROR  to  the  District  Court  for  Okla- 
j  boma  County  to  review  &  judgment  in 
plaintilT's  favor  in  a  suit  to  cancel  a  deed 
of  trust.  Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Caldwell  A  Garnett,  for  plain- 
tiffs in  error: 

Plaintiff,  knowing  at  the  time  he  com- 
menced his  action  that  the  grantee,  Daniel 
W.  Hogan,  was  in  possession  under  the 
trust  deed  of  all  the  property  conveyed  by 
said  trust  deed,  and  continued  in  such 
possession  at  the  time  of  the  trial,  the  de- 
fendants were  entitled  to  a  jury  trial. 

Kansas  P.  R.  Co.  v.  SlcBratney,  12  Kan, 
0;  Riggs  V.  Anderson,  47  Kan.  6G,  27  Pac. 
112;  Pope  V.  Nichols,  61  Kan.  230,  59  Pac. 
257;  Povah  v.  Lee,  29  Wash.  108,  69  Pac. 
639;  Johnston  v.  Gerry,  34  Wash.  624,  76 
Pac.  258,  77  Pac.  503;  Brown  v.  Calloway, 

society  of  young  girls  as  a  symptom  which 
may  be  present  in  senile  dementia. 

In  McCormick  v.  Frazer,  17  Ont.  Week. 
Rep.  383,  the  court,  in  rejecting  an  applica- 
tion for  the  appointment  of  a  committee  of 
a  man  of  eighty,  as  there  was  not  unsound- 
npSB  of  mind  or  incapability,  said,  in  re- 
ft-rring  to  his  marriage  with  a  woman  of 
thirty:  "It  is  said  that  to  marry  a  com- 
paratively young  woman,  a  stranger  in  the 
vicinity,  after  so  short  an  acquaintance,  is, 
in  itself,  evidence  of  insanity,  and  rebuts 
the  presumption  of  sanity.  I  do  not  think 
Ko.  The  presumption  of  sanity  is  not  re- 
butted by  the  fact  of  suicide,  and  it  cer- 
tainly is  not  bv  the  fact  of  a  marriage  of 
a  man  over  eigtity  to  a  girl  about  or  under 
thirty." 

While  capacity  to  mana;^  one's  affairs 
and  capacity  to  make  a  will  are  not  neces- 
sarily the  same  thing,  cases  on  villa  are 
interesting  in  this  connection. 

Id  Thomas  v.  Stump,  62  Mo.  275,  an  ac- 
tion to  aet  aside  a  will,  where  it  was  shown 
that  the  testator,  at  the  age  of  sixty-eight, 
had  married  a  woman  of  eichtern,  the  court 
tjaid :  "That  such  a  niarriajip  is  to  be  re- 
garded as  per  86  proof  of  insanity  or  im- 
IxTility,  we  are  not  prepared  to  admit." 

In  a  contt^t  over  a  will  it  appeared 
47  L.K.A.(N.S.) 


34  W^ash.  175,  76  Pac.  630;  Jennings  t. 
Brown,  20  Okla.  294,  94  Pac.  557;  Sorrell* 
V.  Jones,  26  Okla.  569,  110  Pac.  743. 

Plaintiff  could  not  defeat  this  right  of 
defendants  to  a  jury  trial  by  coupling  with 
his  action  for  possession  an  equitable 
action  to  avoid  the  trust  deed. 

Davison  v.  Jersey  Co.  71  N,  Y.  333 ;  Van 
Deventer  v.  Van  Devcnter,  32  App.  Div. 
578,  63  N.  Y.  Supp.  236;  Parker  v.  Laney, 
1  Thomp.  &  C.  593;  Hudson  v.  Caryl,  44 
N.  Y.  553;  Green  v.  Stewart,  19  App.  Dir. 
202,  45  N.  Y.  Supp.  982;  Newsome  v. 
Hamilton,  142  Ky.  5,  133  S.  W.  962;  Amer- 
ican Creosote  Works  v.  C.  Lemboke  ft  Co. 
165  Fed.  809;  Prescott  T.  Brown,  30  Okla. 
428,  120  Pac.  991. 

Plaintiff  Thomas  J.  Bailey  waived  the 
right  to  have  the  issues  of  fact  in  the  case 
determined  by  the  court  by  volnntarily  pro- 
ceeding to  trial  to  a  jury. 

Brown  v.  Lawler,  21  Minn.  327;  Leggett 
V.  Le^ett,  88  N.  C.  106;  Stote  ex  rel.  Mc- 
Clung  V.  Powell,  10  Neb.  48,  4  N.  W.  317 ; 
Taffe  V.  SUte,  90  Ca.  459,  16  S.  E.  204; 
Danziger  v.  Metropolitan  Elev.  R.  Co.  81 
Hun,  5,  30  N.  Y.  Supp.  580;  Wright  v. 
Wright,  50  Tex.  Civ.  App.  459,  110  S.  W. 
158;  24  Cyc.  174;  Weigle  v.  Cascade  F.  & 
M.  Ins.  Co.  12  Wash.  449,  41  Pac.  63;  Mc- 
Daniel  v.  Marygold,  2  Iowa,  500,  06  Am. 
Dec.  786;  Miller  v.  Wills,  95  Va.  337,  -28 
S.  E.  337;  Carter  v.  Campbell,  Oilmer 
(Va.)  170;  Foushee  T.  Lea,  4  CalL  (Va.) 
279. 

The  special  findings  of  fact  made  by  the 
court  are  not  sufficient  to  support  the  judg- 

that  the  testator  was  a  bachelor  till  he 
was  eighty-three  years  of  age,  when  he  mar- 
ried a  wtHnan  of  twenty-five;  that  where- 
as he  had  formerly  shown  no  inclination  for 
female  society,  he  changed  in  that  re- 
spect after  he  passed  eighty  years,  and 
showed  a  desire  for  the  society  of  young 
women,  particularly  girls  of  eighteen  or 
thereabouts,  but  there  was  no  suggestion  of 
any  impropriety  in  his  conduct  or  of  lack  of 
respect  for  women.  Sometimes  he  would 
say  that  he  was  too  old  to  marry,  at  others 
that  it  would  be  of  great  benefit  to  him 
if  he  could  marry  some  middle-aged  woman 
to  be  good  to  him  and  take  care  of  him 
in  his  old  days.  The  court,  in  holding  that 
he  was  not  incompetent  to  make  a  will, 
said,  referring  to  a  medical  witness;  "The 
.  .  .  witness  said  that  if  a  man  over 
eighty  years  of  age  should  express  a  desire 
to  marry,  to  make  a  home  for  himself, 
and  have  a  wife  to  take  care  of  him  in  his 
old  days,  it  was  no  symptom  of  senile  de- 
mentia. Common  sense  is  not  indebted  to 
science  for  knowledge  of  that  fact."  Hamon 
v.  Hamon,  J80  Mo.  685,  79  S.  W.  422. 

For  mere  mental  weakness  as  not  justify- 
ing the  appointment  of  a  guardian,  see  the 
note  to  Emerick  v.  Emeric£,  13  LJI.A.  757. 

B.  B.  B. 
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ment  of  the  court,  rendered  thereon,  and  are 
not  sufDcIent  to  support  tmj  judgment  for 
the  plaintiff  Thomas  J.  Bailey,  deceased. 

Miller  t.  ^filler,  68  Pa.  486;  Harmon  t. 
Harmon,  61  Me.  227,  14  Am.  Sep.  566; 
Radieh  t.  Hntchins,  9S  U.  S.  210,  213,  24 
L.  ed.  409,  410;  Adanu  v.  Stringer,  78  Ind. 
175;  Brower  v.  Callender,  105  111.  88;  Hines 
r.  Hamilton  County,  93  Ind.  266;  Dunham 
T.  Griswold,  100  K.  Y.  224,  3  N.  E.  76; 
Flanigan  t.  Minneapolis,  36  Minn.  406,  31 
N.  W.  359;  Oabbey  t.  Foi:|;euB,  38  Kan.  Q2, 
15  Pac.  866;  Krusehke  v.  Stefan,  83  Wis. 
373,  S3  N.  W.  679;  Horton  v.  Bloedorn,  37 
N'eb.  666.  56  N.  W.  821;  Rocbester  Macb. 
Tool  Works  T.  Weiss,  108  Wis.  645,  84  N. 
W.  866;  Holmes  T.  Hill,  19  Mo.  159;  Tay- 
lor T.  Cottrell,  16  111.  03;  Knspp  t.  Hyde, 
60  ^rb.  80;  Compton  t.  Bunker  Hill  Bank, 
96  111.  301,  36  Am.  Rep.  147;  Mundy  v. 
flliittemore,  IS  Neb.  647,  19  N.  W.  604; 
Meek  t.  Atkinson,  1  Bail.  L.  84,  19  Am. 
Dec.  653 ;  McCormick  Harvesting  Macb.  Co. 
V.  Hamilton,  78  Wis.  486,  41  N.  W.  7^7; 
Stouffer  T.  Latshav,  2  Watts,  165,  27  Am. 
Dee.  297;  Eddy  Herrin,  17  Me.  338,  35 
Am.  Dec.  261;  Sanford  t.  Sornborger,  26 
Xeb.  295,  41  N.  W.  1102;  Gr^r  v.  Hyde, 
10  C.  C.  A.  290,  27  n.  S.  App.  76,  62  Fed. 
107;  Keniledy  t.  Roberta,  105  Iowa,  621,  75 
N.  W.  363. 

In  determining  whether  or  not  a  threat 
at  imprisonment  constitutes  menace  or 
duress,  it  is  wholly  immaterial  whether  the 
threatened  imprisonment  be  unlawful  or 
lawful. 

Cribbs  t.  Sowl,  87  Mich.  340.  24  Am.  St. 
Rep.  166,  40  K.  W.  687;  Hartfonl  F.  Ins. 
Co.  T.  Kirkpatrick,  111  Ala.  456,  20  So. 
651;  Adams  r.  Irving  Nat.  Bank,  116  N. 
Y.  606,  6  L.B.A.  491,  15  Am.  St.  Rep.  447, 
23  K.  E.  7;  City  Nat.  Bank  v.  Kuswofm, 
S8  Wis.  188,  26  L.R.A.  40,  43  Am.  St.  Rep. 
880,  59  K.  W.  564;  Lomerson  t.  Johnston, 
44  N.  J.  Eq.  OS,  13  Atl.  8;  Gorringe  v. 
Reed,  23  Utah,  120,  90  Am.  St.  Rep.  692, 
63  Pae.  902;  GaluBha  v.  Sherman,  105  Wis. 
263,  47  L.R.A.  417,  81  N.  W.  495;  Heneinger 
V.  Dyer,  147  Mo.  219,  48  S.  W.  912. 

Messrs.  Vanght  A  Ready  for  defendant 
in  error. 

Rosser,  C,  filed  the  following  opinion: 
lliia  was  an  action  by  Thomas  J.  Bailey, 
now  deceased,  against  Dajiiel  W.  Hogan, 
Samuel  E.  Bailey,  Dora  L.  Adams,  Mamie 
Huntley,  John  A.  Bailey,  Thomas  A, 
Bail^,  and  Leigh  M.  Bailey.  There  was  a 
judgmrat  for  plaintiff,  and  defendants  ap- 
peal. 

The  plaintiff  has  died  since  the  trial,  and 
the  case  has  been  revived  by  making  J. 
O.  Leeper,  executor  of  his  will,  the  de- 
fendant in  error  here.  The  plaintiff, 
47  L.R^.(N.S.) 


Thomas  J.  Bailey,  had  been  married  a  num- 
ber of  years  ago,  and  the  defendants  named, 
except  Hogan,  are  bis  children  by  the  wife 
of  his  youth.  These  children  grew  up,  and 
Ills  first  wife  died,  and  he  married  a  second 
time.  At  the  opening  of  the  territory  of 
Oklahoma  he  came  to  Oklahoma  City  with 
his  second  wife  and  one  or  two  of  his 
younger  children  and  established  a  home 
here.  He  lived  in  a  tent  for  a  time,  and  en- 
dured other  hardships  to  acquire  and  hold 
property  until,  at  the  time  of  the  trans- 
action involved  in  this  case,  he  had-accumu- 
lated  property  valued  by  different  persons 
at  from  $25,000  to  175,000.  His  second 
wife  died.  His  children  estahlished  homes 
for  themselves,  and  be  began  boarding.  For 
three  or  four  years  he  bmrdcd  or  made  his 
home  with  a  woman  named  Scantlin,  who 
was  a  married  woman  living  apart  from 
her  husband.  She  lived  in  one  of  his  houses, 
and  their  relations  were  very  friendly,  but 
from  the  testimony  not  more  than  friend- 
ly. Some  of  bis  daughters  visited  him,  and 
it  seems  that  th^  became  apprehensive  that 
this  woman  would  induce  him  to  give  her 
some  of  his  property.  At  any  rate,  after 
some  correspondence  among  the  children,  the 
defendant  Leigh  M.  Bailey  came  to  Okla- 
homa City  and  employed  a  lawyer  to  draw 
a  deed  of  trust.  He  remained  in  the  city 
two  or  three  days,  consulting  with  his  law- 
yer and  with  some  of  plaintiff's  neighbors, 
who  were  bueying  themselves  in  the  mat- 
ter. He  had  the  records  examined,  found 
out  what  property  his  father  had  and  its 
condition,  and  had  his  lawyer  to  prepare 
the  deed  of  trust  involved  here.  His  lawyer 
telephoned  the  plaintiff  to  come  to  his  office 
and  see  him  on  a  matter  of  interest  to  the 
plaintiff.  The  plaintiff  started  to  his  office 
to  see  him  and  was  met  by  his  son,  Leigh 
M.  Bailey,  who  until  then  had  not  permit- 
ted him  to  know  that  he  (the  son)  was  in 
the  city,  and  who  accompanied  blm  back 
to  the  lawyer's  office.  When  he  reached 
there  the  lawyer  informed  him  that  he  (the 
lawyer )  had  been  retained  by  Leigh  M. 
Bailey  to  look  up  the  condition  of  his  prop- 
erty; that  they  believed  Mrs.  Scantlin  was 
trying  to  get  his  property;  and  that  if  he 
continued  to  live  with  her  and  did  not  put 
his  property  where  she  could  not  get  it, 
in  time  she  would  get  it.  Bailey  replied 
that  she  had  not  yet  gotten  any  consider- 
able part  of  his  property,  and  that  he  did 
not  intend  for  her  to  have  it,  and  thought 
ite  could  protect  himself.  He  was  then  asked 
what  disposition  he  wanted  to  make  of  his 
property,  when  he  died,  and  he  stated  that 
lie  wanted  his  six  children  to  have  it,  and 
aleo  stated  that  he  had  a  will.  He  was  then 
told  that  a  will  was  uncertain,  and  that  the 
woman  might  get  another  will.  The  lawyer 
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then  showfld  him  the  deed  and  explained  it 
to  bim.  The  plaintiff  testiflod  that  the 
lawyer  and  hii  son  threatened  to  have  him 
and  the  Scantlio  woman  arrested  unless  he 
signed  the  deed  of  trust.  The  testimony  of 
his  son  and  the  lawyer,  however,  is  that 
they  told  him  that  if  be  did  not  sign  the 
deed  of  trust  they  would  have  a  guardian 
appointed  for  him,  and  their  statement  is 
accepted  as  correct.  After  some  discussion, 
at  the  request  of  the  plaintiff,  the  lawyer 
withdrew  from  the  room  and  the  plaintiff 
talked  the  matter  over  with  his  son.  The 
lawyer  returned  to  the  room  and  told  his 
son  to  make  him  sign  the  deed  of  trust  just 
as  it  was.  After  further  conversation  he 
signed  the  deed  of  trust.  When  he  did  bo, 
according  to  his  and  his  son's  statement,  he 
began  crying  and  stated  that  he  had  signed 
his  life  away.  He  went  with  the  ^stee, 
however,  and  pointed  out  the  property  and 
introduced  him  to  the  tenants  in  the  prop- 
erty, with  the  instruction  that  they  pay 
tiie  trustee  the  rent  from  that  time  on.  A 
short  time  after  he  signed  the  deed  of  trust 
he  became  dissatisfied  and  began  writing  to 
his  children,  and  asked  them  to  release  him 
from  its  provisions,  and  threatened  suit  if 
they  did  not.  There  is  absolutely  no  evi- 
dence that  Mrs.  Scantlin  was  trying  to  get 
his  property,  except  that  one  witness,  who 
had  interested  herself  a  good  deal  io  the 
matter,  testified  that  Bailey  told  her  upon 
one  occasion  that  the  woman  had  obtained 
$16  from  him.  She  testified  that  he  was 
very  much  dissatisfied  on  that  account,  and 
stated  to  the  witness  that  he  was  going  to 
move.  The  evidence  shows  that  the  woman 
waited  upon  him  during  his  sickness  and 
was  kind  to  him  in  every  way,  and  that  his 
children  expressed  themselves  as  being  satis- 
fied with  her  treatment  of  him  at  the  time 
they  visited  him  when  he  was  boarding 
with  h^.  The  ease  was  tried  to  a  jury, 
and  there  was  a  verdict  for  the  defendants. 
The  court  set  aside  the  verdict  upon  motion 
and  rendered  judgment  for  the  plaintiff. 

The  defendants  contend  that  as  the  trus- 
tee was  in  possession  of  the  plaintiff's  prop- 
erty, he  was  entitled  to  a  jury  trial,  and 
that  the  court  erred  in  disregarding  the  ver- 
dict of  the  jury,  and  rendering  judgment 
in  accordance  with  his  views  of  the  law  and 
the  evidmce.  Tliey  based  their  contention 
upon  the  provisions  of  the  Code  with  refer- 
ence to  trial  by  jury  in  ejectment  cases, 
and  the  further  provision  of  §  6122,  Comp. 
JjKva  1909,  in  substance,  that  an  equitable 
title  will  support  the  action  of  ejectment. 
The  contention  is  not  well  founded.  This 
was  not  an  action  in  ejectment.  Plaintiff 
was  not  suing  to  recover  possession.  He 
was  suing  to  cancel  a  deed  of  trust  Th« 
possession  of  tiie  property  was  only  inci- 
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dentally  involved.  The  purpose  of  the  soit 
was  to  cancel  the  deed  and  remove  tho  traa- 
tee.  It  was  not  a  suit  to  recovwr  apecifle 
real  property. 

The  suit  to  cancel  the  deed  was  an  equi- 
table one,  and  defendants  were  not  entitled 
to  a  jury  trial.  Mosier  v.  Walter,  17  Okla. 
3G5,  87  Pac  877;  Watson  v.  Borah.  —  Okla. 
— ,  132  Pac.  347 ;  Barnes  v.  Lynch,  0  Okla. 
156,  68  Pac  890;  Richardson,  R.  B.  Diy 
Goods  Co.  V.  Hockaday,  12  Okla.  646,  7S 
Pac.  957 ;  Murray  v.  Snowder,  25  Okla.  421, 

106  Pac.  646;  Apache  State  Bank  v.  Dan- 
iels, 32  Okla.  121,  40  L.R.A.(N.S.)  001, 
121  Pac.  237;  Wat-Tah-Noh-Zhe  v.  Moore, 
36  Okla.  631,  129  Pac.  877.  See  also  Evans 
V.  McConnell,  90  Iowa,  326,  63  N.  W.  S70, 
68  N.  W.  790;  Martin  v.  Martin,  44  Kan. 
295,  24  Pac.  418;  Bethany  Hospital  Co.  v. 
Philippi,  82  Kan.  64,  30  L.IUA.(K.8.)  104, 

107  Pac.  630 ;  Mesenburg  v.  Dunn,  126  Cal. 
222,  57  Pac.  887.  The  foregoing  decisions 
of  this  court  also  hold  that  in  an  equity 
ease  a  verdict  of  a  jury  is  advisory  only, 
and  that  the  court  may  disregard  the  ver- 
dict If  he  is  of  a  different  opinion.  This 
does  not  mean  that  the  court  should  ignore 
the  verdict  in  an  equity  case.  When  a  jury 
has  been  impaneled  and  a  verdict  rendered 
in  such  cases,  the  court  should  give  the  ver- 
dict consideration;  but  if,  after  due  con- 
sideration, he  is  unable  to  agree  with  the 
jury,  and  is  of  the  opinion  that  a  different 
finding  is  the  correct  one,  it  is  his  duty, 
notwithstanding  the  verdict  of  the  jury,  to 
enter  what,  in  Ms  opinion,  is  a  covrect 
judgment. 

The  question  is,  then,  whether  the  evi- 
dence supports  the  judgment.  It  does.  In 
the  first  place  there  was  no  consideration 
for  the  deed  of  trust,  lliomas  J.  Bailey 
wa^  giving  up  the  control  of  property  which 
he  hod  accumulated  by  his  own  exertions, 
and  paying  another  person  a  consideration 
to  look  after  the  property  when  he  waa  him- 
self entirely  competent  to  superintend  it.  It 
is  true  the  compensation  paid  the  trustee 
was  not  more  than  he  earned,  but  the  tnu- 
teeship  was  not  necessary.  There  waa  no 
proof  offered  or  attempted  to  be  offered 
that  Bailey  was  not  managing  his  propwty 
well  enough.  It  Is  true  there  were  some 
small  mortgages  on  some  of  it,  but  there 
is  no  proof  at  all  that  he  had  squandered 
or  was  squandering  any  mon^.  One 
the  mortgages  was  for  part  of  the  purchase 
price  of  the  property  which  he  had  bought 
a  short  time  bdore  the  transaction  involved 
here.  If  the  mere  giving  of  a  mortgage  anb* 
jected  the  giver  to  having  a  tmstee  appoint* 
ed  over  his  property,  many  people  of  the 
highest  standing  socially,  professtonally, 
and  in  a  business  way,  and  even  lOiBe  l> 
official  lifc^  would  be  required  to  nmadv 
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tlie  eoDtrol  <rf  their  posussion  to  the  hands  ' 
of  faiutees.  A  little  bad  management  or 
mn  occasional  nnprofltable  buaineas  trans- 
action, or  even  an  occasional  useless  ex- 
penditnre  of  money,  la  not  sufficient  ground 
upon  which  to  take  from  a  man  the  control 
of  his  property.  If  the  deed  was  not  pro- 
cured by  technical  duress,  at  least  it  was 
not  the  voluntary  act  of  Thomas  J.  Bail^. 

Leigh  U.  Bailey,  the  son,  came  to  Okla- 
homa Ci^,  hut  instead  going  to  his 
fiitber,  he  counseled  with  some  people  naftied 
Yeager,  and,  acting  under  their  advice,  em- 
ployed a  lawyer.  Evidently  he  did  not  be- 
lieve there  was  immediate  danger  that  the 
wcman  would  obtain  the  property,  for  he 
remained  in  the  eily  three  days  without 
speaking  to  his  father.  During  that  time 
he  aaw  his  father,  but  his  filial  affection 
was  of  such  A  lukewarm  nature  that  he  got 
away  to  prevent  his  fath»  from  seeing  him. 
Whui  the  deed  of  trust  was  ready,  he  had 
his  lawyer  telephone  to  his  father  to  come 
to  the  office,  and  then  went  out  and  met 
the  old  man  and  guided  him  to  the  c^e. 
When  the  old  man  reached  the  office,  his 
BOn  and  his  counsel  unfolded  the  purpose 
for  which  he  had  been  requested  to  come. 
That  he  demurred  to  surrendering,  without 
reason  and  wituout  consideration,  the  con- 
trol of  his  property  appears  from  the  proof. 
There  is  a  conflict  in  the  testimony  as  to 
what  was  said.  He  says  that  his  son  and 
his  counsel  told  him  that  he  would  be  arrest- 
ed, charged  with  improper  relations  with  the 
woman,  unless  be  signed  the  instrument. 
They  deny  this  and  say  that  they  told  him 
that  if  he  did  not  sign  application  would  he 
made  to  the  court  to  have  a  guardian  ap- 
pointed for  him.  The  effect  from  either 
threat  would  be  about  the  same.  If  they 
did  believe  he  was  so  incompetent  as  to  ne^ 
m  guardian  or  committee,  it  seems  incon- 
sistent that  they  should  have  been  willing 
for  him  to  sign  a  deed  of  trust,  surrender- 
ii^f  the  control  of  the  results  of  a  lifetime 
of  labor, — a  transaction  which  certainly  re- 
quired the  complete  use  of  his  faculties. 
Their  attitude  apparently  Was  that  if  the 
old  man  would  sign  the  deed,  he  was  compe- 
tent, but  if  he  did  not,  he  needed  a  guardian. 
When  be  was  confronted  with  the  alterna- 
tive of  delivering  his  property  to  the  care 
of  a  stranger,  or  being  arrested,  or  having 
his  child  the  moving  party  in  an  effort  to 
ahow  him  incapable  of  attending  to  his  af- 
fairs, he  asked  for  an  opportunity  to  talk 
privately  with  his  son.  "And  be  called  his 
son  Joseph,  and  said  unto  him:  If  now  I 
have  found  grace  in  thy  sight,  put,  I  pray 
the^  thy  hand  under  my  thigh,  and  deal 
kindly  and  truly  with  me." 

When  the  attorney  retired,  Bailey  asked 
his  mat  why  he  had  not  come  to  him  instead 
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of  going  to  a  lawyer.  His  son  did  not  ftn* 
swer;  he  made  no  appeal  on  the  ground  of 
affection.  He  <^ered  no  time  for  advice  or 
reflection,  hut,  though  dealing  with  his 
father,  stood  coldly  on  the  advice  of  his 
lawyer.  The  lawyer  returned  to  the  room 
and  the  plaintiff  signed  the  deed,  saying, 
with  emotion,  that  he  had  signed  his  life 
away.  The  whole  transaction  only  took  a 
short  time.  He  liad  no  opportunity  to  re- 
flect and  had  no  opportunity  to  consult  a 
lawyer  of  his  own  choosing.  The  fact  that 
he  had  no  opportunity  for  nflection  and 
advice  is  a  strong  circumstance  in  the  case. 
Miller  v.  Simonds,  72  Mo.  669;  Davis  v. 
Strange,  86  Va.  793,  8  L.RJ^.  261,  11  S.  E. 
406;  iStory,  Eq.  Jur.  261.  The  father  un- 
doubtedly had  confidence  in  his  son. 

"Whenever  there  exists  between  parties 
confidence  on  the  one  hand  and  influence  on 
the  other,  from  whatever  cause  they  may 
spring,  equity  requires  in  all  dealings  he- 
twe^  them  the  highest  degree  of  good'  faith 
on  the  part  of  him  in  whom  the  confidence 
is  reposed.  If  a  conveyance  is  executed  by 
the  other  in  his  favor,  the  burden  rests 
upon  him  to  prove  that  it  was  not  procured 
by  means  of  such  confidence  and  influence. 
It  is  his  duty,  before  accepting  the  convey> 
ance,  to  see  that  the  grantor  has  disin- 
terested advice  and  full  information."  Mc- 
Clure  V.  Lewis,  72  Mo.  314.  See  also  Park- 
er V.  Parker,  45  H.  J.  Eq.  224,  16  AtL  637; 
Snyder  v.  Snyder,  131  Mich.  668,  92  N.  W. 
363. 

In  the  case  of  Bowe  v.  Bowe,  42  Mich.  195, 
3  X.  W.  843,  which  was  a  transaction  be- 
tween a  father  and  son,  in  which  the  son 
was  the  beneflciary,  the  court  said:  "It  is 
not  necessary,  under  such  circumstances, 
that  the  court  should  be  satisfied  the  case 
was  one  of  fraud,  or  even  of  undue  influ- 
ence ;  it  is  enough  if  the  defendant  has  dealt 
oppressively  with  his  parents,  and  that  the 
consideration' for  the  mortgage  was  eittier 
wanting  or  was  inadequate." 

"Influence  obtained  by  flattery,  importu- 
nity, superiority  of  will,  mind,  or  char- 
acter, or  by  what  art  soever  that  human 
thought,  ingenuity,  or  cunning  may  employ, 
which  would  give  dominion  over  the  will  of 
the  testator  to  such  an  extent  as  to  destroy 
free  agency,  or  constrain  him  to  do  against 
his  will  what  he  is  unable  to  refus^  is 
such  an  influence  as  the  law  condemns  as 
undue,  when  exercised  by  anyone  immediate- 
ly over  the  testamentary  act,  whether  by  di- 
rection or  indirection."  Re  Disbrow,  68 
Mich.  96,  24  K.  W.  624. 

This  statement  of  the  law  as  applied  to 
wills  is  not  only  the  law  with  reference  to 
wills,  but  with  reference  to  conveyance  con- 
tract which  a  party  might  enter  into. 

The  evidence  upon  the  part  of  the  defai4- 
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ants  in  this  case  scarcely  attempts  to  con- 
trovert the  allegation  that  the  plaintiB'  exe- 
cuted the  deed  of  trust  under  a  species  of 
coercion.  A  considerable  portion  of  the  evi- 
dence is  directed  to  the  proposition  that 
Thomas  J.  Bailey  was  infatuated  with  a 
woman,  and  it  was  necessary  to  protect  him ; 
but  the  evidence  does  not  show  that  any  im- 
proper relations  existed  between  them,  or 
that  she  was  making  any  effort  to  secure 
his  property.  They  had  been  together  for  a 
considerable  length  of  time,  and  there  is  no 
proof  that  she  e\'er  sought  to  have  him  con- 
vey any  part  of  his  property  to  her.  It  does 
appear  that  he  advanced  her  a  few  hundred 
dollars  to  engage  in  a  small  business.  But 
the  evidence  tends  to  show  that  she  was 
using  the  money  in  the  business,  and  there 
is  nothing  in  the  evidence  to  show  that  the 
business  was  not  successful.  She,  or  the 
husband  she  later  married,  bought  out  his 
interest  in  the  business  and  paid  him  for 
it.  The  proof  does  show  that  he  complained 
to  a  neighbor  once  that  she  had  gotten  $15 
from  him,  and  that  she  was  costing  him  too 
much.  This  circumstance  strengthens  his 
case.  If  he  complained  of  giving  her  $15 
while  pressing  his  suit,  it  is  likely  he  would 
have  become  very  penurious  later. 

The  evidence  does  tend  to  show  that  he 
wanted  to  marry  the  woman.  His  son  prob- 
ably objected  to  that.  He  probably  believed 
it  was  right  to  prevent  the  marriage.  There 
is  no  doubt,  though,  that  he  was  actuated 
largely  by  a  desire  to  secure  the  old  man's 
property  to  himself  and  his  brothers  and 
sisters.  Old  men  try  to  control  the  mar- 
riages of  their  children.  Children  some- 
times think  that  their  surviving  parent 
must  get  their  consent  before  embarking  for 
another  voyage  on  the  sea  of  matrimony. 
Usually  the  efforts  of  both  parents  and  chil- 
dren are  futile  when  directed  toward  pre- 
venting the  other  from  marriage.  Children 
have  no  right  to  act  as  guardians  for  a  par- 
ent if  the  parent  is  in  possession  of  his 
faculties  and  possessed  of  means  sufficient 
for  his  support. 

It  is  claimed  the  old  man  was  infatuated 
with  the  woman.  The  writer  of  this  opinion 
knows  no  reason  why  an  old  man  has  not 
the  same  ri<;ht  to  be  infatuated  with  a  wom- 
an as  a  8i.iteen -year-old  boy  or  a  thirty- 
year-old  man.  Men  of  all  ages  and  condi- 
tions are  continually  becoming  infatuated 
with  all  sorts  of  women,  and  unless  the  In- 
fatuation goes  to  the  extent  of  destroying 
the  freedom  of  will  ani  reason,  it  furnishes 
absolutely  no  ground  for  the  appointment 
of  a  guardian.  This  old  man  had  raised  a 
family  which  had  scattered  out  over  the 
world  and  left  him  alono.  If  he  could  find 
solace  with  a  woman  who  would  give  him 
good  treatment  in  his  declining  years,  there 
47  L.Rji.(N.S.) 


is  absolutely  no  reason  in  law,  equity,  or 
morals  why  he  should  not  do  so,  and  evea 
bestow  upon  her  his  property  if,  acting  in 
full  exercise  of  his  reason,  he  desired  to  da 
so.  This  deed  of  trust  was  obtained  for 
the  purpose  of  preventing  him  from  dispos- 
ing of  his  own  property,  and  undue  influ- 
ence and  coercion  n-ere  brought  to  bear  to 
induce  him  to  sign  it. 

It  is  claimed  the  court  erred  in  holding 
that  the  burden  of  proof  was  on  the  defend- 
ants to  show  that  the  deed  of  trust  was  not 
obtained  by  force  or  undue  influence  or 
duress.  The  burden  is  always  on  the  party 
alleging  one  or  all  of  these  grounds  of  can- 
celation to  prove  them  or  some  of  them, 
and  some  of  the  language  of  the  court  was 
not  an  accurate  statement  of  the  law,  but 
a  fair  interpretation  of  his  decision  is  that 
when  it  was  shown  that  Bailey  was  called 
to  the  office  of  a  stranger  to  him,  suddenly 
presented  with  the  deed  of  trust,  and  by 
his  son  and  his  son's  lawyer  given  the  alter- 
native of  signing  the  instrument  or  having 
guardianship  proceedings  begun,  and  that  he 
signed  it  with  the  statement,  with  tears 
in  his  eyes,  that  he  was  signing  his  life 
away,  the  plaintiff  had  made  a  prima  facie 
case  that  must  be  met  by  proof  on  the  part 
01  the  defendant.  That  this  was  the  correct 
view  is  supported  by  natural  reason  as  well 
as  by  several  authorities  cited  abov& 

The  judgment  should  be  affirmed. 

Per  Curiam: 
Adopted  in  whole. 


OKLAHOBfA  SUPBBME  OOtlBT. 
JOHN  A.  GOOCH,  PUT.  in  Err, 

V. 

POLIXA  B.  GOOCH  et  aL 

(— OklB.  — ,   133  Pae.  242.) 

Divorce  — ■  foreign  —  effect  on  property 
rights. 

1.  Whore  a  husband  residing  with  his 
family  in  this'  state  abandons  his  family, 
takes  up  his  residence  in  another  state,  and 
brings  an  action  for  divorce,  obtains  serv- 
ice by  publication,  and  the  wife  is  not 
personally  served,  does  not  appear  in  the 
action,  and  is  without  actual  knowledge  of 
the  pendency  of  the  action,  whatever  effect 
a  decree  of  divorce  by  such  court  may  have 

Headnotea  by  Haves,  Ch.  J. 

Note.  —  Generally  as  to  the  effect  of  a 
divorce  in  one  state  upon  property  rights 
in  another,  800  note  to  Benton's  Succession, 
S!)  L.R.A.  178  et  seq.  And  sec  further  as  to 
effect  on  dower  rights,  note  to  Van  Blaricum 
T.  Larson,  41  L.R.A.(N.S.)  219. 

Digitized  byGoOglC 


1013. 


GOOCH  T.  GOOCH. 


,481 


upon  the  marital  relation,  such  court  is 
without  juriidiction  hy  its  decree  to  affect 
the  righti  that  the  wife  and  children  have 
acquired  aa  members  of  plaintiff's  family 
in  nis  property  located  in  this  state. 

Homestead  —  form  and  ownership. 

2.  By  §  1,  art.  12,  of  the  Constitution, 
and  §  3346,  Comp.  Laws  1909,  the  homestead 
of  a  family  may  conaiet  of  more  than  one 
tract  of  land,  and  may  be  owned  by  either 
husband  or  by  the  wife,  or  by  both  jointly, 
or  one  tract  may  he  owned  by  one  and  the 
other  tract  owned  by  the  other,  so  long 
as  the  aggregate  number  of  acres  occupied 
as  a  home  does  not  exceed  160  acres. 
Same  —  (omllir  beneflt. 

3.  The  benefits  of  a  homestead  exemption 
provided  by  the  foregoing  proviflions  of  the 
Constitution  and  of  the  statute  are  not  re- 
served to  the  head  of  the  family  alone,  but 
to  the  entire  family,  without  regard  to 
whether  the  husband  or  the  wife  is  the 
owner  of  the  title. 

Ejectment  —  to  recorer  liomestead  from 
family. 

4.  Where  the  hushandi  without  cause, 
abandons  his  family,  who  were  residing 
upon  the  homestead,  he  may  not  maintain 
an  action  of  ejectment  to  dispossess  his 
wife  and  family  of  said  homestead  or  any 
part  thereof. 

(June  10,  1913.) 

ERROR  to  the  Superior  Court  for  Logan 
County  to  review  a  judgment  for  defend- 
ants in  an  action  brought  to  recover  pos- 
aession  of  certain  real  estate.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Devereox  &  Hildreth,  for  plain- 
tiff in  error : 

There  was  error  in  holding  that  the  wife 
of  the  homesteader  can  keep  her  husband 
ont  of  possession  of  the  homestead. 

Manning  v.  Blanning,  79  N.  C.  293,  28 
Am.  Rep.  324. 

Where  the  statute  of  the  state  authorizes 
a  decree  of  divorce  on  service  by  publica- 
tion, the  decree  is  good. 

Atberton  v.  Atherton,  181  U.  S.  155,  45 
L  cd.  794,  21  Sup.  Ct.  Rep.  544;  Felt  v. 
Felt,  69  N.  J.  Eq.  606,  47  L.R.A.  546,  83 
Am.  St.  Rep.  612,  46  Atl.  105,  49  Atl.  1071 ; 
Baughman  v.  Baughman,  32  Kan.  538,  4 
Pac.  1003;  McCormick  v.  McCormick,  82 
Kan.  31,  107  Pac.  646;  Chapman  v.  Chap- 
man, 48  Kan.  636,  28  Pac.  1071;  Wesner 
V.  O'Brien,  66  Kan.  724,  32  L.R.A.  289,  64 
Am.  St  Rep.  604,  44  Pac.  1090;  Hatch  v. 
Small,  61  Kan.  242,  59  Pac.  262;  Durland 
V.  DnrUnd,  67  Kan.  784.  63  Ii.R.A.  959,  74 


Pac.  274;  Roberts  t.  Fagan,  76  Kan.  536, 
92  Pac.  658. 

Messrs.  Bnrford  &  Burlord  for  defend- 
ants in  error. 

Hayes,  Gh.  J.,  delivered  the  opinion  of 

the  court; 

Plaintiff  in  error,  hereinafter  referred  to 
as  plaintiff,  brought  this  action  originally 
in  the  court  below  to  recover  possession  of 
a  certain  tract  of  land.  The  trial  was  to  the 
court  without  a  jury,  who  made  findings  of 
fact  and  conclusions  of  law,  upon  which 
he  rendored  judgment  in  favor  of  defend- 
ants. 

The  substantial  facts  are:  That  for  sev- 
eral years  prior  to  1905  plaintiff  was  the 
owner  of  the  N.  W.  i  of  section  14,  town- 
ship 17  N.,  range  17  W.,  of  I.  M.,  Logan 
county,  and  for  several  years  said  quarter 
section  had  been  occupied  by  him  and  his 
family  aa  the  family  homestead.  On  the 
Ist  day  of  November,  1905,  family  discord 
having  arisen,  he  executed  a  deed  to  defend- 
ant Polina  B.  Gooch,  his  wife,  for  the  S.  i 
of  said  quarter  section  of  land,  on  which 
was  the  residence;  and  his  wife  executed 
to  him  her  deed  for  the  N.  i  of  said  quar- 
ter  section.  This  deed  was  executed  in  pur- 
suance of  an  agreement  of  separation  by 
which  the  personal  property  of  the  family 
was  also  divided  between  them.  In  pursu- 
ance of  the  agreement,  a  fence  was  built 
Upon  the  dividing  line  between  the  two 
tracts  of  land,  and  defendant  Polina  B. 
Gooch  and  the  minor  children,  one  of  whom 
is  defendant  John  H.  Gooch,  occupied  the  80 
acres  deeded  to  her.  Plaintiff  left  his  fam- 
ily and  departed  from  the  state.  After  two 
or  three  years  had  elapsed,  he  returned  to 
the  state,  took  up  his  residence  with  his 
family,  resumed  the  marital  relation,  and 
cohabited  with  his  wife  for  a  period  of  about 
one  year.  At  the  time  of  his  return,  or 
shortly  thereafter,  he  told  his  wife  that 
they  might  as  well  destroy  the  contracts 
and  deeds,  for  they  were  no  longer  of  any 
force;  but  the  evidence  fails  to  disclose  that 
the  same  were  destroyed,  or  that  either  erer 
reconveyed  to  the  otlwr  the  land  theretofore 
conveyed  by  the  deeds  executed  in  1905. 
The  partition  fence  was  torn  down,*  and 
plaintiff,  with  his  children,  cultivated  the 
entire  tract  of  land  for  about  one  year, 
and  the  same  was  occupied  during  that  time 
and  used  by  the  family  as  its  homestead. 
After  the  expiration  of  about  one  year, 
plaintiff  suddenly  disappeared,  without  the 


Generally  as  to  the  validity  and  extra- 
territorial effect  of  a  decree  of  divorce  ren- 
dered upon  constructive  service  of  process 
without  appearance,  see  notes  to  19  L.R.A. 
814;  58  L,R.A.  162;  7  L.R.A.(N.S.J  1127; 
and  18  L.R.A.(N.S.)  647. 

17  I..R.A.(N.S.)  31 


As  to  rights  of  child  In  parent's  home- 
stead, see  note  to  56  L.R-A.  33.  And  see 
Index  to  L.R.A.  Notes,  "Homestead,  for 
various  other  questions  as  to  the  respective 
righU  of  husband,  wife,  and  family  m  home- 
stead. 
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Inwwledge  erf  anyone.  Hs  deputed  from 
the  etate  and  took  np  his  residence  In  ttie 
state  of  Missouri,  wher^  after  maintaining 
his  residence  for  the  statutory  time  required 
to  obtain  a  divorce,  he  Instituted  an  action 
against  his  wife  for  divorce  and  procured 
service  1^  publleation.  He  prosecuted  tliis 
proceeding  to  a  judgment  in  his  favor.  His 
wife  never  appeared  in  tlie  action,  and  was 
never  served  personally,  and  was  withont 
actual  knowledge  of  the  proceeding. 

The  trial  court  found  as  conclusions  of 
law  that  upon  resuming  the  marriage  rela- 
tion,  the  deeds  executed  hy  plaintiff  and  his 
wife  became  nullities,  and  plaintiff  became 
vested  with  the  title  to  the  entire  160  acres 
of  Isnd;  imt  that  the  residence  of  himself 
and  family  thereupon  re-esti^lished  the 
homestead  upon  the  entire  tract  f>r  IdO 
acres,  and  that  the  second  abandonment  by 
plaintiff  of  his  family  did  not  destroy  the 
homestead  rights  ci  tiis  f  andty  in  the  land, 
and  the  decree  of  divorce  ai  the  Missouri 
court  la  void.  Considerable  discussion  by 
counsel  for  both  parties  in  thdr  briefs  hsis 
been  devoted  to  what  effect  should  be  ^ven 
to  the  decree  of  divorce  of  the  Missouri  court 
t^^  the  courts  of  tills  statb  Since  it  has 
been  made  clear  by  the  evidence  in  this 
case  that  plaintiff  abandoned  his  family, 
who  continued  their  residence  in  this  state, 
it  does  not  appear  to  us  to  be  of  material 
consequence  what  effect  the  courts  of  this 
state  shall  give  to  tiie  decree  of  the  Ifis- 
Bourt  court  upon  the  marriage  relation 
existing  between  plalntifl  and  his  wife. 
Since  tbtiee  was  no  personal  service  upon 
her  m  appearance  in  the  court  lenderiiig 
the  decree  and  she  was  not  a  resident  (rf 
that  state,  although  tiie  decree  may  have 
restored  plaintiff  to  the  status  of  an  un- 
married man,  the  court  was  without  juris- 
diction 1^  its  d^ee  to  affect  the  rights  his 
wife  and  family  had  acqnirsd  in  the  prop- 
erty he  nu^  have  owned  in  this  state.  Lynn 
V.  Sentel,  183  lU.  888,  76  Am.  St.  Bep. 
110,  65  N.  E.  8S8;  DoeiT  T.  Forsythe,  60 
Ohio  St.  726,  40  Am.  St  Bep.  703,  86  N. 
E.  1066. 

We  think  the  trial  court  committed  error 
in  his  conclusion  of  law  that,  whoi  plain- 
tiff retunied  to  his  home  and  reassnmed  the 
duties  he  owed  to  his  family,  cohabited 
with  his  wife,  the  deeds  executed  between 
them  became  abrogated.  Although  their 
agreement  erf  separation  may  in  part  have 
been  rescinded,  in  that  they  resumed  the 
marital  relation,  the  evidence  falls  to  dis- 
close that  there  was  any  return  of  all  the 
other  property  involved  in  the  agreement, 
or  any  act  on  the  part  of  either  reconveying 
his  or  her  interest  In  the  land  theretofore 
conveyed.  Treating  plaintiff  as  the  owner 
of  the  title  to  th«  north  80  acres  of  land, 
47  LJt.A.(NJ3.) 


for  possession  of  which  he  snei,  and  Us 
wife  as  the  owner  of  the  south  80  aens 
conveyed  to  her  by  his  deed  of  1905,  tiie  er- 
roneous cmdusion  of  law  of  the  trial  eouit 
above  mentioned  does  not  require  a  re- 
versal of  the  cause.  This  Is  not  an  action 
brought  1^  plaintiff  to  compel  his  wife  and 
other  members  frf  his  hmily  to  permit  him 
to  shore  and  eojoy  jointiy  with  them  the 
benefits  of  the  hranestesd  of  the  famity, 
but  he  seeks  to  exclude  than  entirely  from 
the  possession  and  enjoyment  of  one  half  of 
said  homestead.  The  law  of  this  state  does 
not  reserve  the  homestead  to  the  head  of  the 
family.  By  1 1,  art.  12,  ci  tiie  Constltntiim, 
it  Is  provided:  "The  homestead  of  any  fam- 
ily in  this  state,  not  within  any  city,  town, 
or  village,  shall  consist  of  not  mora  than 
160  acres  of  land,  which  may  be  in  one  or 
more  parcels,  to  be  selected  by  the  owner." 
And  I  8846,  Comp.  Laws  1909,  provides: 
"The  following  property  shall  lie  reserved 
to  every  family  residing  in  the  stat^  exempt 
from  attadunent  or  oueution  and  every 
other  species  of  forced  sale  fbr  the  payment 
of  debts,  except  as  hereinafter  provided: 
First,  the  hmnestead  of  tiie  famity,  which 
shall  consist  of  the  home  of  the  famity, 
whetiier  the  title  to  tiie  same  shall  be  lodged 
in  or  ovraied  by  the  husband  or  wife."  Un- 
der these  provisions,  it  seems  to  us  dear 
that  the  homestead  of  the  family  my  con- 
sist of  more  than  one  tract  of  land,  and 
m^  be  owned  either  by  the  husband  or  by 
the  wife,  or  by  both  jointly,  or  one  tract  be 
owned  by  one  and  another  tract  owned  by 
the  (rtber,  so  long  as  the  a^r^ate  number 
of  acres  occupied  as  the  hrane  shall  not 
exceed  160  acres.  The  benefit  of  the  hmw- 
stead  mmption  was  intended  by  theoe  pro- 
visions to  be  vouchsafed,  nf>t  to  the  head  <rf 
the  famity,  but  to  the  entira  family,  without 
r^ard  to  whether  tin  husband  or  the  wife 
is  the  owner  of  the  titie.  When  plaintiff 
refaimed  to  his  hone,  tore  down  the  parti- 
tion fence  between  the  land  that  he  had  deed- 
ed to  his  wife,  and  that  she  had  deeded  to 
him,  and  the  family  proceeded  to  0€eapj 
the  entire  tract  as  their  htone  and  to  cul- 
tivate tiie  same,  it  became  the  homestesid 
of  the  family;  and  the  rig^t  of  the  family 
therdn  cannot  be  destri^ed  by  plaintiff*a 
abandonment  of  his  famity.  The  authori- 
ties are  nvmerous  to  the  effect  that  the 
abandoned  wife  may  claim  the  homestead 
exemptions ;  and  that  a  husband  cannot,  1^ 
absenting  himself  from  his  famity,  disin- 
tegrate the  famity,  or  change  the  nlation 
existing  between  the  remaining  members. 
HoUis  V.  State,  60  Ark.  211,  48  Am.  St  Bep. 
28,  27  S.  W.  78;  McDannell  v.  Bagsdale,  71 
Tex.  23,  10  Am.  St.  Bep.  729,  8  8.  W.  625; 
Grace  V.  Grace,  90  Minn.  294,  4  LJUL. 
(N.B.)  786,  118  Am.  St  Bep,  fiU,  lOi  K. 
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W.  969,  6  Ann.  Cas.  952;  Lynn  r.  Sentel, 
183  111.  383,  7S  Am.  Bt.  Rep.  110,  6S  N.  E. 
838;  Roeo  T.  Green,  60  Tex.  483. 

To  hold  that  a  husband  who  deserts  his 
wife  and  minor  children,  and  refuses  to 
them  the  care  and  support  that  the  law 
impoeea  upon  him,  may,  by  such  Tiolation 
of  hia  duties,  become  entitled  to  the  ex- 
clusive pfwsesBion  of  the  family  homestead, 
or  any  part  thereof,  would  be  to  turn  his 
wrong  into  a  profit,  which  the  law  will  not 
do.  There  can  be  no  doubt  that  so  long  as 
he  continues  a  member  of  the  family  and 
discharges  hia  duty  toward  them,  he  may  he 
permitted  to  occupy  and  enjoy  jointly  the 
benefits  of  the  homestead  with  the  members 
of  his  family;  but  the  mere  fact  that  he  was 
the  bead  of  the  family  does  not  give  him 
any  superior  rights  therein,  when  he  him- 
self aeelu  to  sever  the  family  relation  by 
desertion,  and  lives  apart  from  them.  In 
Ebrck  T.  Ehrck,  106  Iowa,  614,  68  Am.  St. 
Sep.  330,  76  N.  W.  793,  a  wife  chose  to  live 
apart  from  her  husband.  The  family  home- 
stead had  been  set  aaide  out  of  property 
owned  by  her.  The  court  held  that,  so  long 
as  she  chose  to  live  apart  from  her  hus- 
band, the  husband  had  full  right  to  live 
upon  and  cultivate  the  homestead;  and  that 
the  wife  was  without  power  to  set  aside  the 
selection  of  the  homestead  and  restrain  her 
husband  from  occupying  and  using  the  same. 
See  also  Grace  t.  Grace,  96  Minn.  294,  4 
LJt.A.(N.S.)  786,  113  Am.  St.  Rep.  626, 
104  N.  W.  969,  6  Ann.  Cas.  952. 

From  the  forcing  views,  it  follows  ihat 
the  judgment  of  ths  trial  emirt  should  be 
affirmed. 

All  the  Justices  conettr,  axeq>t  VlUlmms, 
Jf  not  partlolpAting. 
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CINCINNATI,  NEW  ORLEANS,  A  TEXAS 
PACIFIC  BAILWAT  COMPANY.  PUT.  in 
En., 

T. 

JOHN  A.  JONES,  Admr.,  ete.,  of  Herman 
Winters,  Deceased. 

(113  C.  C.  A.  65,  192  Fed.  769.) 

Master  and  aerrmnt  —  low  tnnnel  orer 
rmilroad  —  liablll^  for  Injvry. 
A  railroad  company  which  maintains  a 


tunnel  with  the  roof  lower  in  the  middle 
than  at  the  ends  is  liable  for  the  death  of 
a  brakeman  who,  without  knowledge  of  the 
danger,  Is  killed  by  e<Hning  in  contact  with 
the  roof  while  he  is  on  top  of  the  oar,  whera 
his  doties  reqnln  him  to  oe. 

(January  8,  1912.); 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Ten- 
nessee to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  the  allied  negligent  killing  of 
plaintiff's  intestate.  Affirmed. 

Statement  by  Warrington,  Circuit 
Judge; 

This  action  was  brought  by  Jones,  as  ad- 
ministrator, to  recover  damages  for  the 
alleged  negligent  killing  of  Winters  while  in 
the  employ  of  the  railway  company  as  brake- 
man.  Ths  negligence  charged  in  the  first 
count  of  the  declaration  is  in  substance  that 
the  railway  company  maintained  certain 
tunnels  on  its  road,  which  were  so  low 
and  in  such  unsafe  and  dangerous  condi- 
tion that  deceased)  on  the  night  of  October 
8,  1907,  while  riding  on  one  of  the  cars 
of  a  freight  train  through  one  of  these  tun- 
nels, was,  without  fault  on  his  part,  and 
through  this  alleged  negligence  of  defendant, 
struck  and  killed.  The  case  was  submitted 
to  a  jury  on  this  count,  under  pleas  of  not 
guilty  and  contributory  negligence,  and  a 
verdict  for  $6,600  was  rendered  in  favor  of 
the  administrator. 

The  freight  train  in  question  was  running 
southwardly  from  Fine  Knot,  Kentucky,  to 
Oakdale,  Tennessee.  The  portion  of  the  road 
in  which  the  tunnels  mentioned  were  main- 
tained is  located  in  a  mountainous  district 
of  Morgan  county  of  the  latter  state;  and 
the  tunnels  are  numbered  22,  23,  and  24, 
counting  from  north  to  south.  Hie  tunnel 
in  which  the  deceased  was  struck  is  No.  23, 
and  tiie  distances  between  its  north  and 
south  ends  respectively  and  the  other  tun- 
nels are  each  about  one-half  mile.  No  per- 
son saw  the  deceased  at  the  time  of  the  in- 
jury. He  was  last  seen  wiUi  his  lantern 
on  top  of  the  train  at  a  point  several  hun- 
dred feet  back  of  the  locomotive,  as  the 
train  was  leaving  Lancing.  It  was  proper 
for  him  to  be  on  or  to  pass  along  the  top 
of  the  train,  and  it  was  necessary  for  him 
to  bo  there  when  oommunicating  signals  to 
the  en^neer.    The  bmin  comprised  about 


Wote.  —  UabUUy  of  railroad  to  train- 
iM«n  injured  by  overhead,  structure. 

Bridges — maintenance  of  low  bridges  as 

n^ligencew 

la  a  tew  eases  tbe  broad  general  principle 
has  been  laid  down  that  no  negligence  can 
47  LJLA.(N.B.) 


be  imputed  to  a  railroad  company  beeause 
its  bridges  are  not  hich  enough  to  allow  a 
perscm  to  pass  under  them  standing  upright 
on  the  top  of  the  care.  Baylor  v.  Delaware. 
L.  at  W.  R.  Co.  40  N.  J.  L.  23,  29  Am.  Rep. 
208:  Baltimore  &  O.  R.  Co.  v.  Strieker,  61 
Ud.  47,  84  Am.  Bep.  291,  16  Am.  Neg.  Oas. 
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flf^  coTB  and  was  running  at  a  rate  various- 
ly estimate  from  2S  to  40  miles  an  hour. 
Winters's  body  was  found  the  next  day 
about  200  feet  north  of  tunnel  24  on  the 
east  side  of  the  track  and  about  2  feet  from 
the  ends  of  the  ties,  the  track  at  that  place 
running  north  and  south.  There  was  a 
large  gash  over  his  right  eye  and  extending 
along  the  side  of  the  head.  Signs  of  blood 
were  found  on  a  piece  of  wood  lying  in  the 
middle  and  on  the  east  side  of  tunnel  23, 
and  also  from  the  south  end  of  that  tunnel 
along  the  east  side  of  the  track  to  a  point 
near  the  mouth  of  tunnel  24* 

Tunnel  No.  23  is  800  feet  long.  Defena- 
anfg  locomotive  engineer  testified  that  the 
trade  within  the  tunnel  "has  two  curves, 
or  what  is  called  a  reverse  curve,  and  the 


second  curve  commenced  about  middle  w^a. 
I  judge  of  the  curve  in  his  tunnel  by  rid* 
ing  my  engine  through  it.**  The  tunnel  waa 
cut  through  solid  sandstone,  and  it  has  the 
original  rock  sides  and  roof.  The  anrfaee 
of  the  roof  is  irregular  and  generally  hi^er 
along  the  center  line  of  the  track,  but  with 
less  slope  on  the  west  side  than  on  the 
east  side.  At  the  time  <^  the  Winters's  in- 
jury a  portion  of  the  roof  near  the  middle 
of  the  length  of  the  tunnel,  and  extending 
ova-  and  across  the  back,  was  IS  inches 
lower  than  it  was  at  the  ends  of  the  tunnel, 
and  lower  than  were  aqy  oi  the  other  por- 
tions of  the  roof. 

There  was  not  room  between  tiie  sides  of 
the  tunnel  and  tiie  sides  of  an  ordinary  box 
car  for  a  man  to  climb  np  or  down  the  aide 


361;  Lake  Shore  &  M.  S.  R.  Co.  v.  Shook,  16 
Ohio  C.  C.  665,  9  Ohio  C.  D.  9;  Erie  R.  Co. 
McCormick,  69  Ohio  St.  46,  68  N.  B.  671, 

15  Am.  Neg.  Rep.  162. 

In  the  absence  of  a  statute  re|]uiring  it, 
and  of  evidence  showing  that  it  is  usual,  a 
railroad  company  is  not  required  to  cotf- 
Btruct  its  bridges  so  as  to  permit  one  to 
stand  upon  them  in  safety  while  a  train  is 
passing.    Erie  R,  Co.  v.  AfcCormick,  supra. 

The  maintenance  of  a  structure  across  a 
railroad,  of  height  insuEQcient  to  allow  a 
brakeman  to  stand  on  top  of  the  freight 
cars,  is  not  per  «e  illegal.  Meff  v.  New  York 
C.  &  H.  R.  R.  Co.  80  Hun.  394,  80  N.  T. 
Supp.  323. 

In  Baltimore  &  O.  R.  Co.  v.  Strieker,  61 
Md.  47,  34  Am.  Rep.  291,  15  Am.  Neg.  Caa. 
361,  it  was  heid  that  it  could  not  be  said 
that  there  was  negligence  in  constructing 
a  bridge  so  low  that  a  conductor  or  brake- 
man  could  not  pass  under  it  in  safety  on 
the  top  of  a  high  car,  where  his  duty  re- 
quired him  sometimes  to  be,  when  the  proof 
Aows  that  employees  of  the  company  and 
the  injured  employee  among  them  every 
day  passed  under  the  bridge  safely  by  ob- 
serving the  simple  and  easy  precaution  of 
stooping  or  sitting  down  while  passing  un- 
der  the  bridge. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Shook, 

16  Ohio  C.  C.  686,  9  Ohio  C.  D.  0,  the  court 
held  that  it  was  not  the  duty  of  the  rail- 
road company  to  measure  the  distance  be< 
tween  the  tops  of  its  ears  and  the  bottom 
of  overhead  bridges,  so  as  to  ascertain 
whether  or  not  its  employees  could,  while 
in  the  pursuance  of  their  duties,  pass  under 
such  bridges  on  the  tops  of  cars. 

A  railroad  company  cannot  be  held  guilty 
of  actionable  negligence  in  maintaining  low 
bridges  over  its  tracks,  where  the  bridges 
were  built  at  the  height  prescribed  by  the 

E roper  city  authorities,  and  the  company 
ad  warned  the  employees  of  the  danger 
thereof,  and  had  constructed  telltales  at 
proper  points  before  reaching  the  bridges. 
Myers  v.  Chicap:o,  St.  P.  M.  &  O.  R.  Co.  37 
C.  C.  A.  137.  95  Fed.  406. 

On  the  other  hand,  the  great  majority 
of  cases  hold  that  it  is  prima  facie  negh- 
47  L.RJL(N.S.) 


gence  on  the  part  of  railroad  companiea  to 
maintain  bridges  so  low  that  trainmen,  in 
pursuit  of  their  duties  on  the  top  of  the 
cars,  are  in  danger  of  being  struck  by  them. 

Thus,  in  Baltimore  ft  O.  ft  C.  R.  Oo.  v. 
Rowan,  104  Ind.  88,  8  N.  E.  827.  the  court 
said:  "It  seems  to  us  that  a  railroad  com- 
pany is,  and  ought  to  be,  required  to  con- 
struct and  maintain  its  roadway  and  ap- 
pendages, and  its  overhead  structures,  in 
such  manner  and  condition  that  its  employee 
or  servant  can  do  and  perform  all  the  labors 
and  duties  required  of  him  with  reasonable 
safety."  Tliis  was  quoted  and  approved  in 
Louisville,  N.  A.  ft  0.  R.  Co.  v.  Wright,  116 
Ind.  378,  7  Am.  St.  Rep.  432,  16  N:  E.  145, 
17  N.  E.  584,  14  Am.  Neg.  Caa.  488. 

So,  in  Gusman  v.  CafTery  Cent.  Refinery 
ft  R.  ,Co.  49  La.  Ann.  1266,  22  So.  742,  the 
court  said:  "It  is  rare  that  abstract  prop- 
ositions of  law  are  so  fixed  and  absolute  as 
not  to  be  modified  or  controlled  by  the  spe- 
cial facts  of  the  cases  to  which  th^  are 
sought  to  be  applied.  While  defendants 
proposition  that  'it  is  not  n^ligence  in  a 
railroad  company  to  construct  or  permit  to 
be  constructed  overhanging  bridges,  etc.. 
over  its  tracks,  so  low  as  not  to  permit  a 
brakeman  to  stand  upright  on  the  top  of 
the  box  car,'  might  be  true  in  some  special 
case  under  exceptional  circumstances,  it  is 
certainly  not  true  as  a  general  proposition. 
On  the  other  hand,  were  it  true  that,  if  a 
brakeman  knew  or  was  presumed  to  know  of 
the  existence  of  such  a  construction,  he 
would  be  held,  as  a  general  rule,  to  have  as- 
sumed the  risk  of  injury  therefrom,  it  is 
not  true  that  the  mere  fact  of  such  knowl- 
edge carries  with  it  necessarily  and  on  all 
occasions,  and  under  all  circumstances,  the 
cutting  off  of  remedy  for  injuries  received 
by  him  from  such  construction." 

"It  must  be  regard^  as  the  settled  law 
of  this  state  that  the  maintenance  of  a 
bridge  such  as  the  one  in  question,  so  low 
as  to  make  it  unsafe  for  the  trainmra  to 
perform  the  duties  required  of  them,  is 
prima  facie  negligence,  and  where  injury 
results  to  an  employee  from  such  cause,  the 
company  is  held  liable,  unless  the  injured 
empl<^ee  is  chargeable  witji  oontributoiy 
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of  the  car;  nor  was  there  room  for  him  to 
■it  on  either  of  the  edges  of  the  car  roof. 
There  was  not  sufficient  clearance  between 
the  running  board  of  a  box  car  and  the  tun- 
nel roof  to  stand.  There  is  conflict  in  the 
testimony  as  to  the  distance  between  the 
lowest  portion  of  the  protruding  ridge  of 
the  tunnel  roof,  before  described,  and  the 
running  board  of  a  box  car  of  average 
height,  and  also  between  this  portion  of  the 
tunnel  roof  and  the  top  of  the  head  of  a 
man  of  ordinary  height  when  sitting  on  the 
running  board ;  but  there  is  probably  a 
clearance  of  not  more  than  10  inches  be- 
tween tbe  bottom  of  this  low  part  of  the 
roof  and  tbe  top  of  the  head  of  a  man  of 
the  height  of  Winters  while  sitting  upright 
on  the  running  board.   The  testimony  does 

n^ligence,  or  with  the  assumption  of  the 
risks  of  such  danger."  Atchison,  T.  &  S.  F. 
R.  Co.  T.  Rowan,  65  Kan.  270,  39  Fac.  1010. 

And  in  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wright,  supra,  it  was  said  that  there  could 
be  DO  sufficient  reason  for  holding  that, 
while  the  railroad  company  must  exercise 
reaaonable  nre  to  provide  a  safe  roadbed 
and  bridges  below,  it  may  abandon  to  a 
large  extent  all  care  as  to  overhead  bridges. 

So.  in  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Love, 
57  Kan.  36,  45  Poc  59,  the  court  said  that 
it  was  not  prepared  to  say  that  a  railroad 
company  was  not  guilty  of  very  gross  negli- 
gence in  continuing  to  maintain  for  many 
years  a  low  bridge  over  which  it  operated 
trains  with  some  cars  so  high  tiiat  a  brake- 
man  ctnild  not  stand  upon  them  and  pass 
througb  the  bridge  in  safety. 

And  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  t. 
Sampson,  97  Ky.  65,  30  8.  W.  12,  the  court 
rejected  the  contention  of  the  railroad  com- 
pany that,  as  the  bridge  had  been  con- 
structed for  many  years  and  no  employee 
bad  been  injured  or  killed  by  reason  of  its 
construction,  it  must  be  held  to  be  a  rea- 
sonably safe  structure  for  ttie  employees. 
Hie  court  said  that  tbey  could  not  adopt 
this  view  of  counsel,  but  on  the  contrary  it 
was  plain  that  the  overhead  structure  was 
in  no  such  condition  as  enabled  the  injured 
employee  to  discharge  the  duty  he  owed  the 
company,  and  at  uie  same  time,  however 
careful,  to  protect  himself  from  the  danger 
impending  by  reason  of  the  unsafe  condition 
of  tbe  bridge. 

An  instruction  that  it  la  not  negligent  for 
a  railroad  company  to  maintain  a  bridge 
having  overhead  beams  too  low  for  one 
safely  to  stand  upon  the  top  of  a  car  when 
passing  under  them,  unless  the  duties  of 
the  employees  call  them  to  that  place  of 
danger,  is  misleading  and  questionable. 
LooisTille  ft  N.  B.  Co.  t.  Thomas,  87  Miss. 
600,  40  So.  267. 

If  a  railroad  company  falls  to  show  its 
ri^t  to  maintain  a  highway  bridge  over 
its  road  at  an  elevation  so  low  that  a  brake- 
man  on  top  of  the  cars  cannot  stand  straight 
while  passing  under  it,  by  which  such  braJce- 
man  is  injured,  it  la  prima  facie  guilty  of 
47  L.Rj^.(N.S.) 


not  show  the  height  of  the  car,  or  even  the 
kind  of  car,  on  which  Winters  was  riding 
at  the  time  of  the  injury,  but  there  is 
testimony  showing  that  box  cars  vary  in 
height. 

Testimony  waa  introduced  without  objec- 
tion tending  to  show  that  before  Winters 
was  employed  he  signed  a  paper  (which, 
with  the  station  containing  it,  bad  been  de- 
stroyed by  fire)  in  which  he  stated  that 
he  knew  the  tunnels  on  the  line  were  "too 
low  to  clear  a  man  standing  on  a  box.  car 
or  sitting  on  the  edge  thereof,"  and  also 
that  there  is  not  room  in  the  tunnels  safely 
"to  climb  up  or  down  the  side  of  a  box  car, 
while  trains  are  in  motion;"  and  further 
tending  to  show  that  before  he  entered  upon 
his  duties  he  was  required  "to  learn  the 

negligence.  Louisville  ft  N.  B,  Co.  v.  Hall, 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St.  Rep. 
84,  6  So.  277,  second  appeal,  91  Ala.  112,  24 
Am.  St.  Rep.  863,  8  So.  371. 

When,  in  crossing  a  street  or  highway,  it 
becomes  necessary  to  span  it  with  a  bridge, 
it  is  tbe  duty  of  the  railroad  company  to 
place  the  smicturB,  if  reaaonablir  prac- 
ticable, at  such  an  elevation  that  l^ains  with 
their  customary  employees  can  pass  under 
it  unharmed;  but  the  bridge  may  extend 
below  tbe  line  of  absolute  safety  where  such 
elevation  is  impossible  from  natural 
hindrance,  or  would  greatly  incommode  the 
public  or  nnduly  increase  the  expense;  in 
no  case,  however,  is  it  permissible  so  to 
place  the  bridge  that  brakemen  on  top  of 
the  train  in  dUcbarge  of  their  duty  cannot 
avoid  danger  by  bending  or  stooping,  since 
such  a  bridge  is  gross  negligence,  and  per  se 
a  nuisance.  Ibid. 

It  is  error  to  sustain  a  demurrer  to  a  com- 
plaint where  the  latter  was  faultless  in 
form,  and  charged  that  tbe  employee  was 
struck  and  thrown  from  his  train  by  an 
overhead  bridge  which  he  could  not  see  be- 
cause his  back  was  turned  toward  the 
bridge,  and  his  mind  and  body  actively  en- 
gaged in  an  effort  to  apply  the  brakes  and 
stop  the  train  before  it  reached  the  bridge, 
and  that  he  could  and  would  have  done 
so,  had  the  brakes  not  been  defective  and  in- 
sufGcient,  and  that  he  was  ignorant  of  the 
defective  condition  of  the  brakes.  Beard 
T.  Chesapeake  ft  O.  S.  Co.  90  Va.  361.  18 
S.  B.  650. 

So,  also,  in  tbe  following  cases  It  was  held 
to  be  prima  facie  n^ligence  for  a  railroad 
company  to  maintain  a  bridge  so  low  that 
employees  are  in  danger  of  being  struck  by 
it  while  in  the  performance  of  their  duties 
on  the  top  of  passing  cars : 

Chicago  ft  A.  R.  Co.  v.  Johnson,  116  III. 
206,  4  N.  E.  3S1;  Coles  t.  Union  Terminal 
R.  Co.  124  Iowa,  48, 99  N.  W.  100;  St.  Louis, 
Ft.  S.  ft  W.  R.  Co.  V.  Irwin,  37  Kan.  701, 
1  Am.  St.  Rep.  266,  16  Pac.  146,  15  Am.  Keg. 
Cas.  60;  Louisville  ft  K.  R.  Co.  v.  Cooley, 
20  Ky.  L.  Rep.  1372,  49  S.  W.  339,  5  Am. 
Neg.  Rep.  600;  Redrick  v.  Southern  R.  Co. 
136  N.  C.  610,  48  S.  E.  830;  Norfolk  ft  W. 
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road,"  and  have  "the  signatures  of  several 
conductors  showing  he  had  made  a  proper 
number  of  trips  over  the  road;"  and  tbere- 
upon  a  statement  was  made  out  showing 
that  he  had  passed  a  satisfactory  examina- 
tion. Winters  was  twenty-two  years  of  age, 
and  had  been  in  the  employ  of  the  company 
about  eight  days  prior  to  his  death. 

Argued  before  Warrington,  Knappen,  and 
Denlson,  Circuit  Judges. 

Mr.  Edward  Colston,  with  Mr.  T,  A. 
Wrigbt,  for  plaintiff  in  error: 

If  plaintiff  was  notified  previously  to  em- 
pli^jrment  that  the  tunnels  were  of  such 

R.  Co.  Marpole,  97  Va.  694,  34  S.  E.  462, 
7  Am.  Neg.  Rep.  171;  Chesapeake  &  O.  R. 
Co.  T.  Bowsey,  108  Va.  632,  62  S.  E.  363; 
King  T.  Seaboard  Air  Line  R.  Co.  1  Ga. 
Apc^  88,  68  S.  E.  252. 

Whether  it  is  n^ligence  for  a  railroad 
company  to  maintain  a  bridge  having  over- 
head  tie  beams  too  low  to  admit  of  the  safe 
passage  of  a  brakeman  who,  in  the  disoluuve 
of  his  appropriate  duties,  stands  on  rae 
running  board  of  a  furniture  car,  which  is 
higher  than  the  ordtnary  box  cars,  when  no 
warning  of  the  dangerous  character  of  the 
bridge  was  given  by  telltales  or  otherwise, 
is  a  question  of  fact  for  the  ju^.  Northern 
P.  R.  Co.  V.  Mortenson,  11  a  C.  A.  335,  27 
U.  8.  App.  313,  63  Fed.  530. 

In  Dukes  v.  Eastern  Distilling  Co.  51 
Hun,  605,  4  N.  Y.  Supp.  662,  it  was  held 
that  a  manufacturing  compai^  who  main- 
tained a  bridge  over  railroad  tracks  too  low 
to  clear  a  brakeman  on  a  train  passing 
under  it  was  liable  for  injuries  to  a  newly 
employed  brakeman,  who,  just  as  the  train 
was  approaching  the  bridge,  was  called  by 
the  engineer's  whistle  to  set  the  brakes  on 
the  ears. 

Some  courts  note  the  fact  that  the  danger 
of  injury  from  overhead  structures  is  in- 
creased where  the  trainmen  on  ordinary 
cars  can  pass  through  safely,  but  there  are 
some  cars  in  the  train  too  high  to  allow  a 
safe  passage  to  employees  on  them. 

Thus,  if  the  ordinary  cars  are  such  that 
employees  may  stand  upon  the  top  of  them 
without  danger  in  passing  under  a  railroad 
bridge,  and  if  the  company  introduced  into 
its  train  a  car  higher  than  its  ordinary 
ears,  and  gave  no  warning  to  its  employees 
of  the  condition  of  such  car,  then  the  jury 
may  infer  that  the  company  was  negligent 
therein  because  of  the  increased  hazard  and 
danger  to  its  employees.  Stirk  v.  Central 
a  k  Bkg.  Co.  79  Ga.  405,  5  8.  E.  106. 

And  in  Louisville  &  N.  R.  Co.  v.  Tucker, 
23  Ky.  L.  Rep.  1920,  65  S.  W.  453,  it  was 
held  that  when  cars  were  built  larger  than 
could  pass  under  overhead  bridges  in  safety, 
it  was  the  duty  of  the  r^lroad  company  to 
raise  the  bridges. 

— ^master's  duty  to  warn — ^telltales,  etc. 

In  a  few  cases  the  fact  that  the  railroad 
company  had  failed  to  give  any  wamins  is 

47  tjt^.(N.S.) 


nature  and  character  that  he  could  not  be 
on  a  ear  while  passing  through  a  tunnel, 
and,  in  violation  of  such  knowledge,  he 
should  attempt  to  ride  through  on  a  car, 
and  was  injured,  the  defendant  would  not 
be  liable  for  such  injury. 

Hughes  V.  Cincinnati,  N.  0.  &  T.  P.  B. 
Co.  91  Ky.  526,  16  S.  W.  275;  Haffner  T. 
Chesapeake  &  0.  R.  Co.  96  Va.  528,  31  8.  E. 
899;  Johnson  v.  Boston  ft  M.  R.  Co.  78 
Vt.  344,  4  L.R.A.{N.S.)  866,  82  AtL  1021. 
20  Am.  Neg.  Rep.  218;  East  Tennessee  & 
W.  N.  C.  R.  Co.  V.  Lindamood,  111  Tenn. 
457,  78  S.  W.  99;  Jones  v.  Ft  Worth  & 
D.  C.  R.  Co.  47  Tex.  Civ.  App.  696,  106  8. 

adverted  to  as  one  of  the  elements  ot  the 
company's  negligence  in  the  maintenance  ot 
a  low  bridge. 

Thus,  in  Chicago  &;  A.  R.  Co.  v.  Matthews, 
48  III.  App.  361,  affirmed  in  153  IlL  268,  38 
N.  E.  659,  the  court  said:  "If  the  master 
so  arranged  matters,  by  allowing  a  viaduct 
at  a  point  where  the  brakeman  was  required 
to  be  on  top  of  the  train,  and  by  admitting 
into  the  train  a  car  too  high  to  pass  safely 
with  a  brakeman  standing  upon  it,  and  by 
providing  no  I^ht  or  other  warning,  that 
it  became  necessary  for  the  brakeman  to 
incur  some  risk  in  performing  hie  duty,  and 
if  the  brak^an  in  this  seeming  conflict  bet- 
tween  his  duty  and  his  safety  used  reason- 
able care  and  judgment,  exercising  such  cau- 
tion as  a  reasonably  prudent  man  would, 
ordinarily,  under  like  circumstances,  then 
the  master  ought  to  compensate  him  for  the 
injury." 

So,  a  railroad  company  is  liable  for  main- 
taining a  highway  bridge  over  its  track  at 
an  insufficient  height  to  enable  its  brakemen 
to  ^rform  their  labors  and  discharge  their 
duties  without  great  danger  and  hazard  to 
the  life  and  penonal  safety  of  such  brake- 
men,  where  it  makes  no  effort  to  inform 
the  brakeman  of  the  danger  thewof,  Baiti* 
more,  O.  &;  C.  B.  Co.  v.  Rowan,  104  InA.  88, 
3  N.  E.  627. 

And  in  some  cases  it  has  been  held  to  be 
the  master's  absolute  duty  to  give  warning 
of  the  danger,  and  a  failure  so  to  do  Is  negli- 
gence. 

Thus,  it  is  the  duty  of  a  railroad  com- 
pany to  inform  its  trainmen  of  the  danger 
of  low  bri^^  of  which  the  trainmen  are  un- 
aware. Louisville  &  N.  B.  Co.  v.  HalL  87 
Ala.  708,  4  LJLA.  710,  13  Am.  St  Sep.  84, 
6  So.  277,  second  appeal,  91  Ala.  112,  24 
Am.  St  Rep.  863,  8  So.  371. 

And  in  Chicago,  M.  A  St  P.  R.  Co. 
Carpenter,  5  C.  C.  A.  661,  12  U.  S.  App.  392, 
56  Fed.  461,  7  Am.  N^.  Gas.  486.  the  court 
said:  "The  weight  of  judicial  opinion,  as 
well  as  of  sound  reason,  is  in  favor  of  the 
view  that  railway  companies  are  under  an 
obligation  to  all  persons  who  have  a  right  to 
be  on  the  top  of  tneir  trains  in  the  dischaige 
of  any  duty,  to  so  construct  their  overhead 
bridges  or  other  overhanging  structures  ad- 
jacent to  their  tracks  that  toey  will  not  ex- 
pose iueh  pmoui  to  nnneeeesaiy  risks,  «r 
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W.  1007}  FftttoB  T.  Tezu  ft  P.  R.  Co.  179 
U.  8.  868,  4S  L.  ed.  861,  21  Sup.  Ct.  Rep. 
276,  37  a  C.  A.  66.  95  Fed.  .244;  I^b  t. 
Union  R.  Co.  195  K.  T.  260,  88  N.  E.  371; 
Vmn  N(»inu  Modern  Brotherliood,  148 
Iowa,  636,  121  N.  W.  1080;  Chicago  r. 
Carlin,  141  III.  App.  118;  Emrich  Furniture 
Co.  T.  Byznei,  44  Ind.  App.  841,  87  N.  £. 
1042;  LucM  T.  International  Paper  Co.  131 
App.  DIt.  866,  116  N.  T.  Supp.  834;  Me- 
Donnell  r.  Metropolitan  Bri^  ft  Conetr. 
Co.  131  App.  DiT.  301,  116  N.  Y.  Supp.  865; 
Conghlan  t.  Philadelphia,  B.  ft;  W.  R.  Co. 
6  Penn.  (Del.)  242,  67  Atl.  148;  St.  Louis 
ft  S.  F.  R.  Co.  T.  Hill,  79  Ark.  76,  94  S.  W. 

to  perils  that  can  easily  and  without  any 
great  outlay  be  avoided.  If,  for  any  reason, 
structures  of  the  Icind  last  mentioned  are 
maintained,  which  do  enose  persons  who 
have  a  right  to  be  on  the  top  of  moving 
freight  trains  to  untisual  risks  (such  as  the 
liability  to  be  knocked  off),  then  we  think 
that  the  enreise  of  ordinary  care  requires 
of  a  company  which  maintains  such  a  etrue- 
tare  to  give  some  warning,  either  Terbally 
or  by  whip  lashes,  to  all  of  those  ^rsons 
who,  in  the  discharge  of  their  duties,  are 
liable  to  sustain  injury  in  consequence  of 
such  structures." 

Where  the  railroad  oompaiw  knew  of  the 
danger  of  a  low  bridge,  and  the  injured  em- 
ployee did  not,  and  the  company  failed  to 
instruct  in  respect  to  the  bri^e,  there  is  no 
error  in  refusing  a  nonsuit.  Altee  T.  South 
Carolina  R.  Co.  21  S.  C.  660. 

A  railroad  company  is  negligent  in  main- 
tuning  a  bridge  over  a  railroad  so  low  as 
not  to  clear  a  tall  man  standing  on  top  of 
certain  cars  which  compose  part  of  its 
train,  without  maintaining  a  sufficient  sys- 
tem of  telltale*  or  warning.  West  v.  Cni- 
eago,  B.  ft  Q.  R.  Co.  108  C.  C.  A.  293.  179 
Fed.  801. 

A  mere  printed  notice  baa  been  held  to  be 
Insufficient  as  a  warning  of  the  danger  in- 
curred from  low  bridges. 

Thus,  a  railroad  company  cannot  avoid 
liabili^  for  n^ligence  in  maintaining  a  low 
bridge  over  its  railroad  tracks  by  printing 
a  n^ice  thereof  in  a  time-table.  Ibid. 

And  the  delivery  to  a  brakeman  when  he 
Is  first  employed  by  the  company,  of  a 
printed  bowc  of  rales  informing  htm  that 
the  bridges  may  be  dangerous  or  are  danger* 
ons  to  pass  under  standing  erect.  Is  not,  as  a 
matter  of  law,  a  sufficient  warning  for  the 
balance  of  his  life,  to  place  the  risk  upon 
him,  if  he  should,  under  any  stress  of  cir- 
enmstances,  foiget  the  warning  and  be 
injured  by  the  ungerons  straeture.  Oulf, 
C.  ft  S.  F.  R.  Co.  T.  Knox,  26  Tex.  Clr.  App. 
460,  61  S.  W.  069. 

Ttie  most  common  form  of  warning  is  by 
maintaining  "telltales"  or  "whip  lashes"  at 
SQcb  a  height  above  the  rails  as  to  strike 
the  trainmen  on  the  cars,  and  thus  indicate 
to  than  the  nearness  of  the  bridge. 

In  Central  of  Georgia  R.  Co.  v.  Alexander, 
144  Ala.  257,  40  So.  424,  it  waa  held  that, 
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014;  Minahan  r.  Orand  Trunk  Weatent  R. 
Co.  70  C.  C.  A.  463,  188  Fed.  37;  Virginia 
ft  8.  W.  R.  Co.  T.  Hawk,  87  C.  a  A.  800, 
160  Fed.  348}  NashTille,  C.  ft  St  L.  R  Cow 
V.  Hayes,  117  Tenn.  680,  99  B.  W.  862. 

Mr.  George  Hoadly  also  for  plaintiff  In 
error. 

Messrs.  Jolm  B.  I>»nlel  and  jTohn  SC. 
DaTls,  for  defaidoat  in  error: 

If  there  is  a  low  bridge  or  low  tunnel  or 
othtf  defect  in  the  road,  either  in  the  track 
or  cars,  or  so  near  the  track  or  cars  as  to 
strike  an  emplt^e  in  the  discharge  of  his 
duties,  the  company  is  liable  for  such  dam- 
ages as  the  employee  may  sustain  by  rea- 

while  it  is  true  that  the  court  cannot  ^ffirm, 
as  a  matter  of  law,  that  the  failure  to  place 
whipping  straps  on  a  bridge  is  n^ligent, 
yet,  on  the  other  hand,  the  court  could  not 
affirm,  as  a  matter  of  law,  that  it  was  not 
n^Iigent  to  fail  so  to  do. 

If  the  company  undertakes  to  maintain 
telltales,  it  is  guilty  of  negligence  in  failing 
to  keep  them  in  proper  working  condition. 

Thus  in  Harrison  v.  New  York  C.  ft  H, 
R.  R.  Co.  127  App.  Div.  804,  111  N.  Y.  Supp. 
812,  it  was  held  that  a  railroad  company 
could  be  found  negligent  in  permitting,  for 
a  period  of  several  months,  its  telltales  to 
be  out  of  order,  so  that  they  would  not  give 
the  requisite  notice.  The  court  said :  "The 
telltoles,  with  several  strands  gone,  are  a 
snare,  instead  of  a  protection,  to  the  brake- 
man  on  the  running  board.  If  in  condition, 
so  that  a  man  on  top  of  the  car  comes  in 
contact  with  them,  he  has  distinct  warning 
of  the  nearness  of  the  bridge.  He  knows 
that  this  judicious  provision  by  the  defend- 
ant is  in  order  that  he  may  he  apprised  of 
the  proximity  of  the  bridge,  and  naturally 
he  relies  upon  it.  If  the  defendant  allows 
thia  signal  to  become  defective,  so  that  it 
fails  to  give  the  warning  intendied,  It  is  far 
worse  than  if  none  was  there  at  all;  for  in 
that  event  the  brakeman  would  be  expected 
to  be  alert,  and  have  the  location  of  the 
bridge  fixed  in  his  mind  as  a  danger  and 
menace  to  be  anticipated  and  guarded 
against,  instead  of  depending  upon  tell- 
tales, which  he  has  a  right  to  assume  are  in 
prraer  condition." 

So,  in  McOarrity  New  York,  N.  H.  ft 
H.  R.  Co.  25  R.  I.  269,  66  Atl.  718,  it  was 
held  that  it  was  the  duty  of  a  railroad  com- 
pany to  keep  telltales  in  order,  and  the 
n^Iigence  of  any  servant  charged  with  that 
duty  was  the  negligence  of  the  defendant. 

And  it  is  not  error  to  refuse  a  nonsuit 
where  the  evidence  shows  that  a  bridge  la 
so  low  that  a  man  could  not  stand  erect  on 
the  top  of  an  ordinary  box  car  and  pass 
under  it  in  safety,  and  that  the  company 
failed  to  keep  in  proper  condition  and  repiUr 
telltales  which  had  been  erected  on  eitbw 
side  of  the  bridge.  Savannah,  F.  ft  W.  B. 
Co.  V.  Day,  01  Ga.  676,  17  S.  E.  959. 

A  railroad  company  is  liable  for  injuries 
caused  to  a  brakeman  being  struck  by  an 
overhead  bridge  where  the  telltales  main- 
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ion  thereof,  where  assumption  of  risk  or 
contributory  Diligence  does  not  affirmative- 
ly appear. 

Choctaw,  O.  &  G.  R.  Co.  t.  McDade,  50 
C.  C.  A.  591,  112  Fed.  888,  191  U.  S.  64, 
48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24;  Texas 
&.  P.  R.  Co.  V.  Swearingen,  196  U.  S.  62,  49 
L.  ed.  387,  25  Sup.  Ct.  Rep.  164,  17  Am. 
Neg.  Rep.  422;  Chesapeake  &.  0.  R.  ('o.  v. 
Cowley,  92  C.  C.  A.  201,  106  Fed.  283;  Nor- 
folk ft  W.  R.  Co.  V.  Beckett,  90  C.  C.  A.  25, 
163  Fed.  479;  Kane  v.  Northern  C.  R.  Co. 
128  U.  S.  96,  32  L.  ed.  341,  9  Sup.  Ct.  Rep. 
16;  Mexican  C.  R-  Co.  v.  Eckman,  42  C.  C. 
A.  344,  102  Fed.  274;  West  v.  Chicago,  B. 
ft  Q.  R.  Co.  103  C.  C.  A.  293,  179  Fed.  801; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Gregory,  58  111. 
272;  Baltimore  ft  O.  ft  C.  R.  Co.  t.  Rowan, 


tained  by  it  were  not  in  order  so  as  to  give 
him  warning  upon  approaching  the  bridge. 
Hinea  v.  New  York  C.  ft  H.  R.  K.  Co.  78 
Hun,  239,  28  N.  Y.  Supp.  829,  affirmed  in 
149  IT.  Y.  S69,  43  N.  B.  967. 

A  railroad  company  is  guilty  of  ne^i- 
gence  in  maintaining  telltales  as  a  warning 
against  a  low  bridge,  which  are  insufficient 
to  give  such  warning.  Whitehead  v.  Wis- 
consin C.  R.  Co.  103  Minn.  13,  114  N.  W. 
254,  467.  In  this  case,  a  platform  covered 
tlie  beam  to  which  the  telltales  were  at^ 
taehed  and  the  telltales  were  frequentty 
lo<^d  on  the  platform. 

Evidence  merely  that  one  strand  of  the 
telltale  was  missing,  leaviog  an  open  space 
of  about  12  inches,  is  not  sufficient  to  carry 
the  question  of  the  negligence  of  the  rail- 
road company  to  the  jury,  where  there  is 
no  evidence  of  the  length  of  time  that  it  had 
been  missing,  or  evidence  tliat  the  employee 
did  in  fact  pass  through  such  opening. 
Qiiinlan  V.  New  York,  N.  H.  ft  H.  R.  Co.  89 
App.  Div.  266,  85  N.  Y.  Supp.  814,  affirmed 
in  181  N.  Y.  523,  73  N.  E.  1130. 

The  fact  that  the  telltales  erected  by  a 
railroad  company  were  defective,  so  that  a 
brakeman  on  top  of  a  train  might  have 
passed  through  without  being  struck  by  them, 
does  not  render  the  railroad  company  liable 
for  injury  to  a  brakeman  by  being  knocked 
off  the  train  ky  the  bridge,  where,  when  he 
was  last  seen,  he  was  walking  toward  the 
bridge  and  there  was  sufficient  light  for  him 
to  see  the  telltales  and  the  bridge.  Albring 
V.  New  York  C.  ft  H.  R.  R.  Co.  46  App.  Div. 
460,  61  N.  Y.  Supp.  763,  appeal  dismissed 
in  167  N.  Y.  529,  60  N.  E.  1106. 

In  Deachenes  v.  Concord  ft  M.  R. 
Co.  69  N.  H.  286,  46  Atl.  467,  it  was  held 
that,  in  order  that  a  trainman  injured  be- 
cause of  the  alleged  defects  in  a  telltale 
should  recover,  it  is  necessary  for  him  to 
prove  the  existence  of  such  defect. 

In  a  few  cases  the  company  has  been  held 
liable  for  the  injuries  received  by  an  em- 
plc^ee  struck  by  a  low  bridge,  where  the 
telltales  were  of  such  a  height  as  to  permit 
a  trainman  on  top  of  the  cars  to  pass  under 
without  being  struck. 

Thus,  in  Hardy  y.  Boston  &  M.  R.  Co.  68 
47  LJtJk.(K.S.) 


104  Ind.  88,  3  N.  E.  627;  St.  Louia,  Ft.  8. 
ft  W.  R.  Co.  V.  Irwin,  37  Kan.  704,  1  Am. 
St.  Rep.  266,  16  Pac.  140,  15  Am.  Neg.  Caa. 
60;  Cincinnati,  N.  O.  4  T.  P.  R.  Co.  v. 
Sampson,  97  Ky.  65,  30  S.  W.  12;  Louisville 
ft  N.  R.  Co.  V.  Cooley,  20  Ky.  L.  Rep.  1372, 
49  S.  W.  339,  6  Am.  Neg.  Rep.  600;  Shearm. 
&  Redf.  Neg.  4th  ed.  §§  178,  199,  200;  Beach, 
Contrib.  Neg.  §  134;  Wallace  v.  Central  Ver- 
mont R.  Co.  138  N.  Y.  304,  33  N.  E.  1069; 
Dorsey  v.  Phillips  ft  C.  Constr.  Co.  42  Wis. 
698;  Hunter  v.  New  York,  O.  ft  W.  R.  Co. 
116  N.  Y.  616,  6  UR-A.  246«  23  N.  £.  9. 

AYarrlngrton,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

At  the  close  of  the  evidence  offered  by  the 
administrator,  and  again  at  the  close  of  all 

N.  H.  523,  41  Atl.  179,  16  Am.  Neg.  Cas. 
617,  it  was  held  that  the  jury  may  find  that 
telltales  are  not  sufficient  where  the  lower 
end  thereof  ia  higher  tbui  the  underside  of 
the  bridge. 

So,  telltales  are  not  a  sufficient  protec- 
tion against  a  low  bridge  where  a  brakeman 
could  pass  under  tkem  upon  an  ordinary  oar 
without  being  etruck  Hj  them.  Taliaferro 
V.  Vicksburg,  S.  ft  P.  R.  Co.  115  La.  443,  39 
So.  437. 

Again,  negligence  is  imputable  to  the  com- 
pany where  the  telltalee  are  of  themselTea 
a  source  of  danger  to  the  onployees. 

Thus,  the  maintenance  of  a  telltale  in- 
tended to  warn  brakemen  of  the  approach 
of  a  train  to  a  bridge  which  is  unsafe  for 
brakemen  on  a  portion  of  the  cars,  which 
are  of  unusual  height,  is  a  breach  of  tlie 
railroad  company's  duty  to  provide  safe  ap- 
pliances, although  it  is  safe  for  cars  of  the 
ordinary  height.  Darling  v.  New  York,  P. 
ft  B.  R.  Co.  17  R.  L  708,  16  L.R.A.  643,  24 
Atl.  462. 

A  railroad  company  Is  liable  for  injuries 
to  a  brakeman  on  a  passing  train,  caused  by 
a  bridge  guard  consisting  of  a  strip  of  wood 
extending  over  the  track,  which  revolved 
easily  on  a  pivot,  and  which,  because  of  .the 
breaking  of  a  rope,  stood  diagonally,  in- 
stead of  at  right  angles,  to  tiie  trade,  so 
that  the  end  thereof  came  in  contact  with 
the  brakeman.  Warden  t.  Old  Colony  B. 
Co.  137  Mass.  204. 

— effect  of  statutes. 

In  a  few  cases  of  f^e  character  under  dis- 
cussion, the  decision  is  controlled  by  a 
atatute. 

Under  the  Alabama  employers'  liability 
act,  it  has  been  held  that  the  branch  of  a 
tree  which  overhangs  the  railroad  track  so 

as  to  be  dnngerous  to  emploveea  while 
riding  on  trains  is  a  defect  in  the  ways  of 
the  company.  Southern  R-  Co.  v.  Bentley, 
1  Ala.  App.  359,  66  So.  249. 

If  the  defendant  railroad  company  per- 
mits another  company  to  erect  a  bridge  over 
its  track,  and  continues  to  operate  its  trains 
under  said  bridge,  a  defect  therein  will  con- 
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tlie  evidence,  the  railway  company  moved 
for  a  directed  verdict.  The  motions  were 
overruled  and  exeepticHia  reserved.  The 
company  then  presented  requests  for  special 
instructions  to  be  given  to  the  jury;  these 
in  large  part  were  covered  by  the  general 
charge,  and  the  rest  were  either  given  or  so 
far  explained  that  they  will  not,  in  the  view 
we  take  of  the  case,  require  specific  atteo- 
tio.). 

The  main  reliance  of  the  railway  com- 
pany is  that  under  the  testimony  the  injury 
is  traceable  as  well  to  causes  for  which  the 
company  is  not  responsible  as  to  any  cause 
for  which  it  is  responsible;  and,  consequent- 
ly, that  the  jury  was  permitted  to  conjec- 
ture and  guess  concerning  the  rights  of  the 
parties.     If  this  could  be  sustained  the 

stitute  a  defect  in  the  ways  of  defendant. 
Central  of  Georgia  R.  Co.  v.  Alexander,  144 
Ala.  257.  40  So.  424. 

A  railroad  company  cannot  disregard  the 
effect  of  a  statute  requiring  it  to  erect  tell- 
tales before  low  bridges  over  railroads,  by 
any  form  of  contract  which  it  requires  em- 
plovees  to  sign  before  securing  employment. 
Hailey  v.  Texas  ft  P.  R.  Co.  113  La.  533,  37 
So.  131. 

In  Chesapeake  &;  O.  R.  Ca  v.  Rowsey,  108 
Va.  632,  62  S.  E.  363,  it  was  held  that 
9  1492-D  of  the  Code  pnnided  that  if  a 
railroad  whose  tracks  pass  under  any  bridge, 
tunnel,  or  other  structure  not  su'fliciently 
high  to  admit  of  the  safe  passage  of  cars 
upon  the  tracks  with  the  servants  and  cm- 
plovees  at  their  posts  of  duty  on  said  cars, 
faifs  to  maintain  proper  signals,  the  rail- 
road company  is  liable  in  damages  for  the 
death  or  injury  to  any  employee  resulting 
from  the  insufficient  height  of  the  structures, 
and  no  contract,  express  or  implied,  and  no 
plea  of,  or  defense  based  upon,  the  contribu- 
tory negligence  of  such  servant,  shall  re- 
lieve the  railroad  company  from  liability. 

— necessity  of  proving  that  bridge  caused 
the  accident. 

Of  course,  in  order  to  recover  for  injuries 
caused  by  a  low  bridge,  it  is  necessary  to 
show  that  the  accident  was  in  fact  caused 
by  tlie  bridge.  The  following  cases  may  be 
of  interest  upon  this  point,  but  no  attempt 
has  been  made  to  exliause  tlic  cases,  since 
the  question  is  not  within  the  scope  of  the 
note: 

Evidence  to  show  that  a  brakeman's  head 
might  have  just  reached  an  overhead  bridge, 
and  that  his  body  was  found  just  l>eyond 
the  bridge  under  which  the  train  passed  in 
rounding  a  curve  at  high  speed,  and  that 
there  was  some  dandruff  in  his  hat,  is  not 
sufficient  to  sustain  a  verdict  that  he  was 
killed  by  striking  t)ie  bridge,  rather  than  by 
falling  from  the  train.  Donald  v.  Cliicago, 
B.  ft  Q.  R.  Co.  93  Iowa,  284,  33  L.R.A.  492, 
61  N.  \V.  971. 

Evidence  that  a  brakeman  apparently 
in  good  health  was  standing  on  the  top 
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judgment  would,  under  the  settled  authori- 
ties, have  to  be  reversed.  But  when  the  gen- 
eral charge  and  all  the  pertinent  facts  ad- 
duced are  considered,  we  think  the  claim 
relied  on  is  not  sustainable. 

The  general  charge  was  full  and  also  ex- 
ceptionally clear  in  its  analysis  and  sub- 
mission of  the  issues  of  fact.  Some  of  the 
causes  pointed  out  for  which  the  company 
would  not  be  responsible  must  under  the 
charge  be  eliminated;  and  a  number  of  oth- 
er ways  mentioned  by  which  injuries  might 
have  happened  are  inconsistent  with  the 
facts  proved  concerning  the  injury  that  did 
happen.  Conceding  the  claim  of  the  railway 
company  that,  in  view  of  the  contents  of 
the  paper  which  Winters  is  said  to  have 
signed  before  commencing  his  service  as 

of  a  car  just  before  it  pasBcd  under  a 
bridge  where  the  company  did  not  main- 
tain telltales  as  required  by  statute,  and 
was  thereafter  found  lying  on  the  top  of 
the  same  car,  is  not  enough  to  show  action- 
able negligence  on  the  part  of  the  railroad 
company  in  failing  to  maintain  the  tell- 
tales. Fitzgerald  v.  New  York  C.  &  H.  R.  R. 
Co.  154  N,  Y.  263,  48  N.  E.  514,  3  Am.  Neg. 
Rep.  714. 

Upon  a  second  appeal  {37  App.  Div.  127, 
55  N.  Y.  Supp.  3124)  it  was  held  that  evi- 
dence that  a  brakeman  was  upon  the  top 
of  a  car  shortly  before  a  bridge  4  or  5  feet 
above  the  top  of  the  car  was  reached,  and 
that  shortly  after  the  bridge  was  passed  he 
was  discovered  lying  on  tlie  car  with  a 
wound  about  the  size  of  a  quarter  upon  the 
back  of  his  head,  and  that  some  blood  was 
found  on  the  car,  was  aufficient  to  take  the 
case  to  the  jury. 

— assumption  of  risk. 

The  proposition  is  asserted  in  some  cases 
that  the  employee  does  not  assume,  by  the 
contract  of  employment,  the  risk  of  injury 
from  a  low  bridge,  as  such  a  risk  is  not  one 
of  the  ordinary  risks  of  the  employment, — 
this  being  but  another  form  of  saying  that 
the  maintenance  of  such  a  bridge  is  prima 
facie  negligence. 

Thus,  in  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Kime,  21  Tex.  Civ.  App.  271,  51  S.  W.  558, 
the  court  rejected  without  hesitation  the 
contention  that  a  brakeman  is  held  in  law 
absolutely  to  have  assumed  the  risk  in  pass- 
ing under  a  low  bridge,  and  that  therefore 
a  railroad  company  was  not  liable  for  fail- 
ure to  warn  him  of  such  danger. 

And  in  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wright.  115  Ind.  378,  7  Am.  St.  Rep.  432,  16 
N.  E.  145,  17  N.  E.  584,  14  Am.  Xeg.  Cas. 
488,  it  was  held  that  a  trainman  did  not,  by 
his  contract  of  service,  assume  the  risk  of 
overhead  structures  which  were  so  low  that 
he  could  not  do  his  work  on  top  of  the  ears 
with  reasonable  safety. 

So,  in  Pennsylvania  Co.  v.  Sears,  136  Ind. 
4G0,  34  N.  E.  15,  the  court  said:  "We  do 
not  think  the  danger  of  an  overhead  bridge 
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brakeman,  be  knew  that  the  tunnel  was  too 
low  to  clear  a  man  when  either  standing 
on  a  box  car  or  sitting  on  the  edge  of  its 
roof,  still  the  charge  was  dearly  in  favor 
of  the  railway  company  on  both  of  these 
points ;  and  it  cannot  be  assumed  here  that 
the  jury  violated  the  positive  instructions 
of  the  court  in  these  respects.  This  is  true 
also  of  Winters's  knowledge  and  the  charge 
as  to  lack  of  room  in  the  tunnels  safely  to 
climb  up  or  down  either  side  of  a  box  car, 
while  going  through  the  tunnel.  And  if 
Winters  was  at  the  time  of  the  injury  at- 
tempting to  climb  up  or  down  either  end 
of  a  box  car,  his  body  could  not  have  been 
dragged  the  distance  indicated  by  the  long 
line  of  bloodstains  found  on  the  east  side 
of  the  track,  without  mutilation  that  would 


necessarily  have  revealed  the  fact;  and 
nothing  to  indicate  anything  of  that  kind 
was  found  on  the  body. 

We  are  not  unmindful  of  the  insistenoa 
of  learned  counsel  for  the  company  that 
Winters  was  struck  in  the  tunnel  widle  sit- 
ting on  the  east  edge  of  the  roof  of  a  box 
car;  and  that  this  is  consistent  with  tho 
line  of  bloodstains  found,  and  also  with 
the  fact  that  the  body  was  not  jostled  off 
the  roof  until  the  car  reached  the  place 
where  the  body  was  discovered.  This  not 
only  assumes  that  the  jury  found  in  tlM 
face  of  the  charge  of  the  court  in  this  be- 
half, but  also  that  the  conductor  of  the 
train  was  in  error  when  he  said:  "A  man 
cannot  bold  his  position  when  the  train  ia 
running  around  curves  sitting  on  the  aide 


maintained  by  a  railroad  company,  so  low 
that  it  may  come  in  contact  with  the  heads 
of  its  brakemen  while  eng^ed  in  their  duties 
on  top  of  its  cars  as  they  pass  under  such 
bridge,  is  one  of  the  dangers  incidrat  to 
such  service.  There  are  a  thousand  and  one 
dangers  incident  to  the  service  of  all  rail- 
road operative  employees  that  ordinary  pru- 
dence cannot  be  expected  to  guard  against, 
and  for  which  the  master  is  not  liable,  and 
the  risks  of  which  are  assumed  by  the  em- 
ployee, but  the  maintenance  of  an  overhead 
bridge  so  low  as  to  fracture  the  skulls  and 
endanger  the  lives  of  brakanen  la  not  one 
of  them." 

A  railroad  company's  negligence  in  build- 
ing a  bridge  so  low  as  not  to  clear  em- 
ployees necessarily  on  the  top  of  moving 
trains  is  not  a  hasard  usually  or  necessarily 
attendant  upon  the  business,  nor  one  which 
the  servant  in  legal  contemplation  is  pre- 
sumed to  take  upon  himself  by  the  act  of 
entering  the  employment.  West  v.  Chicago, 
B.  ft  Q.  R.  Co.  103  C.  C.  A.  293,  178  Fed. 
801. 

On  the  other  hand,  the  employee  who, 
with  full  knowledge  and  appreciation  of  the 
danger,  gained  from  experience  or  otherwise, 
remains  in  the  employment,  is  generally 
held  to  assume  the  risk  thereof. 

Thus,  in  Rains  v.  St.  Louis,  L  M.  ft  S.  R. 
Co.  71  Mo.  164,  36  Am.  Rep.  459,  it  was  held 
that  if  the  deceased  brakeman  knew  of  the 
exposure  to  danger  in  serving  as  brakeman 
for  the  defendant  upon  a  train  having  to 
pass  a  footbridge  insufBciently  high  to  per- 
mit him  to  pass  under  it  while  standing  at 
full  height  on  the  top  of  a  box  car,  and  with 
such  knowledge  consented  to  and  did  remain 
in  the  service  of  the  defendant  as  brakeman, 
and  was  thereafter  killed  by  coming  in  con- 
tact with  said  footbridge,  then  there  can  be 
no  recovery  from  the  defendant  for  any 
negligence  in  the  construction  of  the  foot- 
bridge. 

And  in  Owen  v.  New  York  C.  R.  Co.  1 
Lans.  108,  it  was  held  that  where  a  brake- 
man  had  full  knowledge  of  the  condition 
and  height  of  a  bridge  i^icb  had  been  main- 
tained Dy  the  railroad  company  for  many 
years,  he  oould  not  recover  for  injuries  re- 
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ceived  by  coming  in  contact  therewith,  sinoe 
he  must  be  held  to  have  assumed  the  risk. 

So,  in  Baltimore  ft  O.  R.  Co.  v.  Strieker, 
SI  Md.  47.  34  Am.  Rep.  291,  16  Am.  Ncg. 
Cas.  361,  it  was  held  tnat  a  conductor  must 
be  deemed  to  have  assumed  the  risk  of  a 
low  bridge  where  he  had  passed  under  it  * 
great  many  times  and  was  entirely  familiar 
with  the  danger  thereof. 

Notwithstanding  a  brakeman  is  a  minor, 
there  can  be  no  recovery  for  injury  caused 
by  an  overhead  bridge  we  danger  of  which 
he  knew  and  appreciated.  Goff  v.  Nrnfolk  ft 
W.  R.  Co.  S6  Fed.  £99. 

A  brakeman  who  ronains  for  several 
years  in  the  «nploy  of  the  company,  and 
knows  the  height  of  the  bridges,  will  be 
held  to  have  assumed  Uie  risk  thereof. 
Wells  V.  Burlington,  C.  R.  ft  N.  R.  Co.  66 
Iowa,  520,  9  K.  W.  364. 

And  in  Ryan  v.  Long  Island  R.  Co.  61 
Hun,  607,  4  N.  Y.  Sups.  381,  affirmed  in  124 
N.  Y.  654,  27  N.  B.  413,  it  was  held  that  a 
brakeman  who  had  passed  certain  bridge* 
for  three  months,  and  clearly  understood 
the  situation,  must  be  held  to  have  assumed 
the  risk  of  the  absence  of  telltales,  although 
the  statute  required  them  to  be  maintain^. 

So,  also,  in  Norfolk'  ft  W.  R.  Co.  v.  Mar- 

K>le,  97  Va.  594,  34  S.  E.  462,  7  Am.  Ne«. 
ep.  171,  it  was  hdd  error  to  give  an  in- 
struction which  permitted  the  jury  to  find 
for  the  plaintiff,  although  he  knew  the  local- 
ity of  the  bridge  which  stnick  him,  and 
knew  that  he  could  not  pass  under  it  in 
safety  standing  erect  on  top  of  the  train, 
where,  owing  to  the  darkness,  fog,  or  other 
natural  or  artificial  causes,  incident  though 
they  were  to  his  employment,  he  did  not 
know  the  precise  locality  of  h^  train  when 
he  was  struck,  and  did  not  see  the  bridge. 

A  brakeman  knowing  from  the  beginnii^ 
of  a  trip  that  the  engine  drawing  the  train 
is  leakins  steam  badly,  and  that  all  the  en- 
gines on  the  road  are  in  bad  condition  in  tfaia 
respect,  assumes  the  risk  of  being  oh<^ed 
by  the  steam  in  passing  under  a  low  bridge 
of  which  he  knowf,  so  that  he  cannot  htM 
the  companv  liable  for  injuries  caused  hj 
raising  bis  nead  to  escape  such  steam  while 
passing  under  the  hridgia^   Johnoon  t.  Boih 
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or  «dge  of  the  -car,  either  in  the  tunnel 
or  out  of  it." 

It  will  he  borne  in  mind  that  there  is  a 
rererae  curve  in  this  tunnel,  and  it  may  be 
added  that  the  cocduetor  thought  tiiat  the 
train  was  "running  30  to  40  miles  an  hour." 
It  cannot  escape  notice,  however,  that  the 
eirmmstances  considered  hj  counsel  pressing 
this  claim  led  him  to  believe  that  Winters, 
at  the  time  of  the  injury,  was  in  fact  on 
the  roof  of  a  box  car. 

The  inquiry  becomes  pertinent^  then,  as  to 
what  part  of  the  roof  he  in  fact  was  occupy- 
ing when  he  received  the  injury.  Every  part 
of  a  box  ear  on  which  he  could  in  our  judg- 
ment have  been,  has  been  eliminated  except 
the  runnincr  board.  He  was  not  standing  on 
tiie  running  board;  and  this  brings  us  to  the 

ton  A  M.  K.  Co.  78  Vt.  344,  4  L.R.A.{N.S.) 
856,  62  Atl.  1021,  20  Am.  Neg.  Rep.  218. 

There  can  be  no  recovery  for  injuries 
caused  by  a  low  bridge  where  the  employee 
knew  of  tiie  danger  and  had  been  warned 
against  it,  but  notwithstanding  he  continued 
in  the  employment  of  the  company.  Holl- 
ingsworth  v.  Chicago,  I.  ft  L.  R.  Co.  160  Ind. 
259,  65  M.  E.  750. 

But  the  servant  cannot  be  held  to  have 
assumed  the  risk  of  a  low  bridge  unless  he 
does  know  of  the  bridge  and  appreciates 
the  danger  thereof. 

Hius,  in  Anderson  t.  Horthem  P.  R.  Oo. 
34  Hont  181,  86  Pac.  884,  it  was  held  that 
a  brakeman  was  not  required  to  carry  a  rule 
with  him  and  measure  the  distance  to  the 
brid^  from  the  platform  of  the  car  where 
be  stood,  and  the  mere  fact  that  he  may 
have  noticed  on  the  first  trip  which  he  made 
on  this  track,  if  he  did  so,  tliat  the  bridge 
timbers  were  only  about  8  inches  above  the 
top  of  the  gondola  car,  is  not  sufficient  to 
justify  the  court  in  saying  that- he  should 
have  appreciated  the  danger  to  himself  in 
case  he  should  attempt  to  ride  upon  the 
platform  of  the  car  while  it  was  being  drawn 
under  the  bridge. 

It  cannot  be  said  as  a  matter  of  law  that 
the  danger  from  a  slender  bar  forming  part 
of  a  bridge,  and  crossing  the  track  of  a  rail- 
road at  a  height  to  permit  a  brakeman 
standing  on  some  ears  to  pass  in  aafefy, 
while  not  on  others,  is  one  which  ia  assumed 
by  the  brakeman.  New  York,  S.  ft  W.  B.  Co. 
T.  Marion,  67  N.  J.  L.  04,  30  AtL  816,  16 
Am.  Neg.  Cas.  652. 

A  brakeman  on  his  first  trip  over  a  rail- 
road does  not  assume  the  risk  of  a  low 
bridge  of  which  he  bad  no  knowledge,  and 
whiui  was  not  guarded  by  telltales  as  the 
statute  required.  Fitzgerald  v.  New  York 
C.  ft  H.  R.  R.  Co.  37  App.  Div.  127,  66  N.  Y. 
Bupp.  1124.  See  also  Harrison  v.  New  York, 
C.  A  H.  R.  R.  Co.  127  App.  Div.  804,  111 
N.  Y.  Supp.  812,  modified  on  other  points  in 
195  N.  Y.  86,  87  N.  E.  802. 

A  brakeman  cannot  be  held  chargeable  with 
assumption  of  the  risk  in  the  absence  of 
telltales,  by  the  fact  that  a  written  notice 
to  the  effect  that  the  telltales  were  down 
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point  on  which  the  decision  must  turn. 
Winten  was  not  told  or  warned  of  tiie  fact 
that  any  portion  of  the  roof  of  any  tnnnel 
on  the  road,  much  less  that  any  portion  of 
the  roof  of  tunnel  No.  23,  was  lower  than 
the  roof  was  at  the  tunnel  entrances;  and 
yet,  at  the  middle  of  tunnel  No.  23  the  por- 
tion of  the  roof  over  the  track  was  IS 
inches  lower  than  It  was  at  the  north  en- 
trance. If  Winters  had  been  struck  at  the 
north  entrance  of  the  tunnel,  it  is  hardly 
conceivable  that  the  first  appearance  of 
bloodstains  would  have  been  found  on  the 
stick  of  wood  near  the  middle  of  the  tunnel, 
or  that  the  continuous  line  of  bloodstains 
found  on  the  east  side  of  the  track  would 
not  have  appeared  before  the  south  end  of 
the  tunnel  was  reached. 

was  posted  on  a  bulletin  board,  and  that  the 
matter  was  a  frequent  topic  of  conversation 
among  the  trainmen,  where  it  was  not 
shown  by  direct  proof  that  the  brakeman 
had  knowledge  either  of  the  written  notice 
or  of  the  talk.  West  t.  Chicago,  B.  ft  Q.  R. 
Co.  103  C.  C.  A.  203,  179  Fed.  801. 

An  employee  is  not  bound  at  his  peril  to 
keep  his  consciousness  continually  charged 
with  memories  of  the  location  and  relation 
of  low  bridges  negligently  maintained  by 
the  railroad  company,  and  his  engrossment 
in  his  duties  at  the  time  may  free  him  from 
the  charge  of  an  assumption  of  risk.  Ibid. 

The  fact  that  a  railroad  company  main- 
tained telltales  at  the  approach  of  a  low 
bridge  will  not,  as  a  matter  of  law,  bar  a 
recovery  for  injuries  to  a  trackman  who  was 
riding  home  from  his  work  on  the  top  of  a 
car,  without  proof  that  they  were  observed  by 
the  deceased,  or  that  he  appreciated  by 
reason  thereof  the  fact  that  the  train  was 
nearing  ittie  br^ge.  Chicago  Terminal 
Transfer  R.  Ca  v.  CDoonell,  213  HI.  646, 
72  N.  E.  1J33,  17  Am.  Neg.  Rep.  481. 

A  bralteman  does  not  assume  the  risk  of 
an  unsafe  telltale  intended  to  give  warning 
of  approach  to  a  bridge,  which  should  not 
be  in  itself  a  source  of  any  danger,  espe- 
cially where  it  is  dangerous  only  to  brake- 
men  on  cars  of  more  than  ordinary  height. 
Darling  v.  New  York,  P.  ft  B.  R.  Co.  17 
R.  I.  708,  16  LJUL.  643,  24  Atl.  462. 

—contributory  negligence^ 

The  failure  of  the  employee  to  exercise 
due  care  at  the  time  of  the  accident  wilt  in 
all  cases  defeat  a  recovery. 

Thus,  in  Norfolk  ft  W.  R.  Co.  v.  Marpole, 
97  Va.  694,  34  S.  E.  462,  7  Am.  Neg.  Rep. 
171,  it  was  laid  down  as  a  general  proposi- 
tion that,  although  it  is  ne^igenoe  for  a 
railroad  company  to  operate  its  road  with 
an  overhead  bridge  too  low  for  its  em- 
ployees whose  duties  are  upon  the  cars  to 
pass  under  them  while  standing  on  the  cars 
in  the  discharge  of  their  duties,  yet,  if  the 
employee  knows  or  ought  to  know  of  the 
dangers  of  the  bridge,  and  fails  to  use  ordi- 
nary care  to  protect  himself,  in  oonsequenoe 
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Tlie  rational  inference  is  that  Wiiitcrs'a 
head  struck  the  interior  low  portion  of  the 
tunnel  roof.  The  first  appearance  of  hlood 
was  discovcrcHl  on  the  stick  of  wood  found 
on  the  cast  side  of  the  track  at  that  place; 
and  tlie  fact  that  no  sign  of  blood  was  found 
between  that  point  and  the  end  of  the  tun- 
nel reasonably  tended  to  show  that  the  blood 
found  on  the  stick  of  wood  canie  from  a 
spurt  of  blood  caused  by  the  stroke,  and  that 
the  rest  trickled  over  the  roof  and  finally 
fell  to  the  ground  aa  the  car  passed  out  of 
the  tunnel.  Since  we  must  assume,  for  rea- 
eona  before  stated,  that  at  the  time  he  was 
struck  be  was  not  standing,  the  question 
whether  he  could  have  been  struck  while 
sitting  becomes  immaterial.  The  fact  re- 
mains that  he  could,  conaiatently  with  the 

of  which  be  ia  injured,  he  is  guilty  of  con- 
tributory negligence  and  cannot  recover. 

And  it  ia  reversible  error  to  instruct  the 
jury  that  the  plaintiff  was  entitled  to  re- 
cover if  the  defendant  railroad  could  have 
so  constructed  the  bridge  as  to  have  pre- 
vented the  injury  complained  of,  even 
though  the  deceased  failed  to  exercise  ordi- 
nary care  and  prudence  at  the  time  that  he 
was  killed.  Rams  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  71  Mo.  164,  36  Am.  Rep.  459. 

So,  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Shook, 
16  Ohio  C.  C.  665,  !)  Ohio  C.  D.  9,  it  was  held 
that  it  was  negligence  on  the  part  of  a 
brakeman  not  to  ascertain  whether  or  not 
he  could  pass  under  a  structure  which  was 
plain  before  his  eyes. 

A  brakeman  must  be  charged  with  contribu- 
tory negligence  where  it  appeared  that  he 
had  been  instructed  by  his  employer,  at  the 
time  of  the  contract  of  service,  as  to  the 
dangerous  character  of  the  service,  and  as  to 
the  danger  in  passing  overhead  structures 
without  sitting  down  or  stooping;  that  he 
had  Ixren  especially  warned  of  the  danger  of 
the  particular  bridge  which  struck  him;  that 
it  was  shown  to  him;  that  he  bad  passed 
under  it  in  broad  daylight,  which  he  could 
not  have  done  without  stoopin";  that  after 
passing  the  bridge  three  times,  be  was  again 
especially  warned  about  it  as  he  was  about 
to  pass  under  it,  and  that  he  failed  to  exer- 
cise the  ordinary  precaution  required  of 
stooping  to  pass  under.  Clark  v.  Richmond 
&  n  R.  Co.  7S  Va.  709,  40  Am.  Rep.  394. 

So,  in  Louisville  &  N.  R.  Co.  v.  Thomas,  87 
Miss.  fiOO,  40  So.  257,  the  court  approved  an 
instruction  to  the  effect  that  if  the  em- 
ployee's duties  did  not  require  him  to  stand 
on  top  of  the  train,  or  even  if  the  bridge 
was  improperly  constructed  and  too  low  for 
one  safely  to  stand  on  the  top  of  a  train, 
if  decedent  was  advised  of  this  matter  and 
negligently  exposed  himself,  then  there 
could  be  no  recovery. 

Where,  at  the  time  of  the  injury,  the 
brakeman  was  sitting  for  his  own  conveni- 
•  «nce  on  the  edge  of  a  car,  and  was  not  upon 
the  running  board  or  at  the  brake,  where  he 
should  have  been,  he  was  guilty  of  contrib- 
utory negligence,  when  he  knew  of  the  dan- 
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warning  lie  had  received,  have  kepL  his  body 
in  some  position  (other  than  a  sitting  pos- 
ture) similar  to  one  that  he  might  well 
have  taken  when  he  safely  passed  into  the 
tunnel,  and  still  have  been  struck  by  the 
protruding  portion  of  the  tunnel  roof.  Tes- 
timony tending  to  show  that  other  em- 
ployees did  not  even  ait  in  an  upright  posi- 
tion on  the  running  board,  when  passing 
through  this  tunnel,  cannot  alTect  the  right 
of  recovery  respecting  one  who  does  not  ap- 
pear to  have  had  any  knowledge  or  means  of 
knowing  of  the  low  portion  of  the  roof  in 
question.  True,  it  is  shown  that  Winters 
must  have  passed  through  this  tunnel  twice 
every  twenty-four  hours  during  his  short 
service,  and  it  is  also  to  be  inferred  that  he 
made  trips  over  the  road  before  he  entered 

ger  of  the  bridge,  and,  had  be  been  in  a 
proper  place,  he  would  not  have  suffered  in- 
jury. Schlaff  V.  Louisville  A  N.  R.  Co.  100 
Ala.  377,  14  So.  105. 

There  coutd  be  no  recovery  where  a  brake- 
man  stood  upright  on  a  car  while  going  un- 
der a  bridge,  in  violation  of  a  rule  of  the 
company.  Texas  &.  P.  K.  Co.  t.  Moore,  8 
Tex.  Civ.  App.  289,  27  S.  W.  962. 

In  Riley  v.  Connecticut  River  S.  Co.  135 
^lass.  292,  it  was  held  that  there  could  be  no 
recoveiy  where  there  was  no  evidence  that 
the  brakeman  was  in  the  exercise  of  dne 
care. 

There  can  be  no  recovery  for  injuries  re- 
ceived by  a  brakeman  who  was  struck  by  the 
stringer  of  a  bridge  under  which  he  was 
passing  on  a  car,  where  he  had  full  knowl- 
edge of  the  bridge  and  had  passed  under  it 
in  safety  many  times,  and  on  the  occasion 
of  the  injury  bad  stooped  and  passed  in 
safety  the  first  three  stringers,  but  did  not 
stoop  for  the  fourth.  Chesapeake  ft  O.  R. 
Co.  V.  Hafner,  SO  Va.  621,  19  S.  E.  166, 
second  appeal,  99  Va.  528,  31  S,  E.  899. 

In  Murphy  v.  Boston  A,  A.  R.  Co.  167 
Mass.  64,  44  N.  E.  1087,  it  was  held  that  due 
care  on  the  part  of  a  brakeman  would  re- 
quire him  to  remain  stooping  after  he  had 
passed  one  bridge  until  he  had  passed  an- 
other, where  they  were  about  400  feet  apart 
and  the  train  was  moving  at  the  rate  of  15 
miles  an  hour,  so  that  it  would  pass  over 
the  intervening  distance  in  eignteen  or 
twenty  seconds. 

The  fact  that  the  employee  had  knowledge 
of  the  danger,  and  was  in  a  position  to  see 
the  bridge  and  avert  the  danger,  is  the 
ground  of  some  decisions  holding  the  em- 
ployee guilty  of  contributory  negligence. 

In  an  action  to  recover  for  injuries  1^ 
being  struck  by  an  overhead  bridge,  it  is 
error  to  refuse  a  nonsuit  where  the  accident 
occurred  in  the  daytime,  the  bridge  was  in 
plain  sight,  and  the  employee  had  passed 
daily  under  the  bridge  for  over  three  weeks, 
and  as  he  was  approaching  the  bridge  he 
tunied  his  back  and  was  going  towara  the 
rear  of  the  oar.  Wllliama  v.  Delaware,  L. 
&  W.  R.  Co.  lie  N.  Y.  628,  22  N.  E.  1117. 

A  brakeman  U  guUfy  of  ocmtribntocy  weg- 
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into  defendant's  employ ;  but  it  is  not  sbovn 
whether  be  passed  through  it  in  the  day- 
time, or  that  the  low  projection  was  visible 
during  daylight.  True,  alao,  defendant 
naintains  telltalea  at  ai.itab!e  distances 
from  the  tunnel  entrances,  but  they  served 
only  u  warning  of  approach  to  the  tunnels; 
th^  were  not  calculated  to  give  notice  of 
any  obstruction  within  the  tunnel.  Fur- 
ther, the  car  on  which  Winters  was  riding 
was  not  identified,  and  the  fact  appears 
that  box  ears  vary  in  height.  When  these 
facta  are  considered,  testimony  showing  dis- 
tances between  the  running  board  and  the 
low  portion  of  the  roof  tend  to  confuse, 
rather  than  to  show  anything  calculated  to 
elucidate,  the  questions  alike  of  defendant's 
negligenoe  and  Winters'a  assumption  of  risk 

li^nee  where  he  passed  nndw  a  low  foot- 
bndgs  frequently  for  the  space  of  two  or 
three  weeks,  and  knew  the  danger  of  coming 
in  contact  with  it,  and  his  attention  had 
beni  called  to  the  danger  from  the  lownese 
of  the  footbridge,  and  with  this  knowledge 
he  walked  or  stood  erect  on  the  box  car  and 
while  standing  or  walking  there  was  struck 
by  the  footbridge.  Rains  T.  St.  Louis.  I.  H. 
£  S.  R.  Co.  supra. 

There  can  be  no  recovery  for  injuries  to 
a  bralraman  caused  a  low  bridge,  where 
the  accident  occurred  in  the  daytime  and  the 
tmplayee  bad  been  in  the  employment  about 
three  weeks,  everyday  during  which  time  he 
had  passed  this  bridge,  and  bad  been  repeat- 
edly warned  to  look  out  for  this  and  other 
bridges,  and,  when  last  seen,  just  before 
reaching  the  bridge,  he  was  sitting  upon  his 
brake  facing  it.  JDevitt  t.  Pacific  R.  Co.  60 
Uo.  302.  16  Am.  Ne^.  Caa.  451. 

Where  the  plaintiff  was  perfectly  familiar 
with  the  situation,  and  knew  from  the  daily 
experience  of  five  months  that  there  was 
danger  in  standing  on  the  running  board 
even  of  the  ordinary  cars  while  passing  un- 
der a  low  trestle,  and  knew  that  large  cars 
had  been  in  use  to  some  extent  for  three 
mtmths.  and  that  they  were  much  higher 
than  the  common  ears,  and  must  nave 
known  that  he  was  on  a  large  car  at  the 
time  he  was  approaching  the  trestle,  he  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  the  trial  court  properly  dis- 
missed the  complaint,  notwithstanding  any 
negligence  that  there  might  have  been  on 
the  part  of  the  defendant  company.  Rock  v. 
Retaoff  Min.  Co.  40  N.  Y.  S.  R.  556.  10  N.  Y. 
Siuip.  872. 

A  similar  decision  was  reached  in  Lynch 
V.  New  York,  L.  E.  ft  W.  R.  Co.  44  N.  Y.  S. 
R.  663,  18  N.  Y.  Supp.  417,  where  the  facts 
were  similar. 

Wherever  there  is  a  conflict  in  the  evi- 
dence or  different  conclusions  may  be  drawn 
from  the  evidence,  the  court  will  not  hold 
the  employee  guilty  of  negligence  as  a  mat- 
ter of  law,  but  will  send  the  case  to  the 

in  Atchison,  T.  ft  S.  t*.  H.  Co.  r. 
Rowan.  66  Kan.  270,  39  Pac.  1010,  the  court 
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or  his  contributory  negligence.  The  proofs 
were  fatally  lacking  respecting  the  car  or 
the  height  of  the  car  on  which  Winters  was 
riding.  Hence,  the  question  at  last  comes 
to  this:  Whether  the  defendant  could  main- 
tain this  tunnel  roof  with  its  central  por- 
tion 15  inches  lower  than  the  roof  is  at  the 
north  entrance  to  the  tunnel,  and  escape 
liability  without  showing  that  the  person 
injured  was  either  told  of  it,  or  was  clear- 
ly chargeable  with  knowledge  of  it.  In 
Hunter  v.  New  York,  O.  ft  W.  R.  Co.  116 
N.  Y.  615,  618,  6  L.R.A.  246,  23  N.  E.  9,  10, 
when  speaking  of  an  arch  constructed  with- 
in, but  not  exfended  to  the  ends  of,  a  rail- 
road tunnel,  and  of  the  warning  that  a  tell- 
tale would  give  to  an  employee  riding  on 
top  of  a  car,  it  was  said:  "The  jury  were 

said :  "So  far  as  the  testimony  goes,  he  was 
not  informed  of  the  danger  when  the  high 
cars  were  introduced;  no  change  of  rules 
relating  thereto  was  promulgated  the 
company;  no  warnings  were  given  or  signals 
placed  on  or  near  the  bridge;,  he  had  no 
actual  knowledge  of  the  risk;  and,  as  it  is 
one  which  is  not  easily  observed  from  the 
top  -of  a  moving  train,  the  question  of 
whether  he  was  guilty  of  contributory  neg- 
ligence in  not  ascertaining  by  measurement 
or  accurate  observation  whether  he  could 
pass  safely  under  the  overhead  timbers  of 
the  bridge  while  standing  erect  on  the  furni- 
ture car  IB  a  question  of  fact,  rather  than  of 
law,  the  determination  of  which  is  necessa- 
rilv  for  the  jury." 

it  cannot  be  said,  as  a  matter  of  law, 
that  a  cattleman  is  guilty  of  contributory 
tt^ligenoe  in  walking  upon  the  top  of  a 
train  of  cars  where  he  was  simply  following 
a  custom  of  the  cattlemen,  and  he  had  no 
knowledge  of  the  bridge  by  which  he  was 
struck  and  injured.  Chicago,  M.  ft  St.  P. 
R.  Co.  v.  Carpenter,  5  C.  C.  A.  551,  12  U.  S. 
App.  302,  50  Fed.  451,  7  Am.  Neg.  Cas.  486. 

And  the  fact  that  a  track  laborer,  when 
struck  by  a  bridge,  was  standing  on  top  of 
a  box  car  upon  which  he  had  been  ordered 
to  ride,  cannot  be  held  as  a  matter  of  law 
to  have  been  negligence  on  his  part,  but 
raises  a  question  for  the  jury.  Nelson  v. 
Chesapeake  &  O.  R.  Co.  88  Va.  971,  15 
L.R.A.  583,  14  S.  E.  838. 

Although  a  brakcman  may  know  that  It 
is  dangerous  to  pass  under  a  low  bridge 
without  lying  on  the  car,  be  is  not  neces- 
sarily barred  from  recovery  because  he 
failed  to  measure  the  exact  distance  between 
the  top  of  the  car  and  the  bridge  with  his 
eye,  or  did  so  and  failed,  after  a  reasonable 
effort,  to  get  his  body  into  an  exact  position 
to  avoid  a  collision  with  the  bridge.  Louis- 
ville ft  N.  R.  Co.  V.  Coolev,  20  Ky.  L.  Rep. 
1372,  49  S.  W.  339,  5  Am.  Neg.  Rep.  600. 

A  conductor  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  sitting 
upon  the  side  of  the  cupola  of  the  caboose 
as  the  train  enters  a  tunnel,  where  he  had, 
while  occupying  the  same  position,  passed 
through  other  tunnel.^U..^^^elg^Jjgi[^ 
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wmiranted  In  finding  that  the  only  notice 
that  the  plaintiff  had  of  tiie  existence  of  the 
arch  was  that  received  from  the  telltale. 
Tbie  wan  located  about  200  feet  west  of  the 
west  entrance  of  the  tunneL  It  served  as 
a  warning  of  the  approach  to  the  tunnel, 
but  it  gave  no  notice  of  the  obstruction 
within  the  tunnd.  A  person  receiving  its 
wuning  and  noticing  tbie  hei^t  of  the  tun- 
nel might  natural]^  suppose  that  tiie  height 
at  the  entxanee  would  be  maintained 
throughoDt  its  length,  and  if  the  height  was 
at  any  point  redueed,  that  notice  of  that 
fact  would  be  given.    Belying,  therefore, 

tunnel  at  the  entrance  is  amply  sufficient  to 
clear  him  in  that  position,  and  be  has  no 
knowledge  whatsoever  that  the  tunnel  does 
not  carry  throughout  tie  length  a  height 
uniform  with  that  at  the  entrance.  Mexican 
C.  R.  Co.  V.  Eckman,  42  C.  C.  A.  344,  102 
Fed.  274. 

Whether  a  brakeman  was  guilty  of  con- 
tributory negligence  in  not  ascertaining  by 
measurement  or  accurate  observation  that 
be  could  not  pass  safely  under  the  overhead 
beams  of  a  bridge  while  standing  on  the 
running  board  of  a  furniture  car,  which  is 
hitter  than  the  ordinary  box  car,  is  a  ques- 
tion of  fact  for  the  jury.  Northern  P.  R. 
Co.  V.  Mortenson,  11  C.  C.  A.  335,  27  U.  8. 
App.  313,  63  Fed.  530. 

In  Louisville  &  K.  R.  Co.  v.  Tucker,  23 
Ky.  L.  Rep.  1929,  65  S.  W.  453,  it  was  held 
that  where  it  was  a  brakeman's  duty  to  in- 
spect the  air  brakes  of  cars,  and  such  duty 
would  call  him  onto  the  top  of  the  cars,  it 
will  be  presumed  that  he  was  injured  while 
performing  such  duty,  where  there  is  no 
evidence  that  be  was  upon  the  cars  for  any 
purpose  of  his  own. 

The  fact  that  a  brakeman  knew  that  the 
railroad  company  was  required  to  erect 
telltales  should  be  considered  as  bearing 
upon  the  question  of  his  contributory  negli- 
gence, where,  as  a  matter  of  fact,  the  rail- 
road company  had  not  done  so.  Wallace  v. 
Central  Vermont  R.  Co.  138  N.  Y.  302,  33 
N.  E.  1069. 

In  Southern  R.  Co.  v.  Duvall,  20  Ky.  L. 
Rep.  1816,  60  6.  W.  636,  a  jut^^ent  for  the 
plaintiff  in  an  action  for  injuries  to  a  brake- 
man  who  had  been  knocked  off  a  car  by  an 
overhead  bridge  was  reversed  upon  the 
ground  of  contributory  negligence.  This 
opinion  was,  however,  subsequently  with- 
drawn, and  the  verdict  for  the  plaintiff  was 
sustained,  but  the  reasons  therefor  were  not 
given.    21  Ky.  L.  Rep.  1153,  54  S.  W.  741. 

— momentary  f orgetf ulness ;  emergency. 

Frequently  the  employee  seeks  to  relieve 
himself  from  the  charge  of  contributory  neg- 
ligence upon  showing  that,  at  the  time  of 
the  injury,  he  was  engrossed  in  bis  work 
and  temporarily  forgot  the  danger. 

Thus,  a  brakeman  cannot  be  held  guilty 
of  eontributory  negligence  as  a  matter  of 
law  in  failing  to  protect  himself  against  a 
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upon  what  would  be  ^pwrent  to  his  obserra- 
tira,  he  was  exposed  to  a  danger  of  whidi 
he  had  not  notice  or  information.** 

While  in  that  ease  tiie  judgmmt  below 
was  reversed  upon  plaintiff's  own  testimony 
that  he  was  "sittii^C  down  on  the  box  ear." 
and  upon  a  matter  of  which  a  majority  of 
the  judges  were  willing  to  take  judicial 
notice,  still  the  court  stated  a  rule  of  lia- 
bility that  is  obrioiuly  sound;  and  it  is  ap- 
plicable to  an  inference  which  seems  to  iu 
rationally  to  dominate  eTei7  other  infer- 
ence arising  from  the  facts  and  eireum- 
stanees  proved  her^,  namely,  that  Winters 

bridge,  where  there  was  an  open  space  in 
the  telltales  through  which  he  might  have 
passed,  and  he  bad  duties  to  perform  which 
would  engross  his  attention,  and  where  the 
smoke  would  to  some  measure  obscure  his 
vision.  Harrison  v.  New  York  C.  &  H.  R. 
R.  Co.  127  App.  Div.  804,  111  N.  Y.  Supp. 
812. 

So,  in  Chicago  &  A.  R.  Co.  v.  Johnson,  116 
111.  206,  4  N.  E.  381,  the  court  sustained  an 
instruction  to  the  effect  that  the  law  docs 
not  require  of  a  brakeman  that  he  should 
absolutely  know  all  of  tiie  defects  of  con- 
struction, and  all  the  obatnictions,  there 
may  be  along  the  line  of  the  railroad,  and 
that  he  should  neglect  the  performance  of 
his  duties  as  a  brakeman  to  be  on  the  con- 
stant lookout  for  such  obstructions,  which 
may  be  dangerous.  To  the  same  effect, 
Clevehind,  C.  C.  A  St.  L.  R.  Co.  v.  Walter, 
147  III  60,  35  N.  E.  629,  affirming  45  111. 
App.  642.  • 

And  the  court  cannot  say  that  a  brake- 
man  is  guilty  of  negligence  as  a  matter  of 
law  where,  upon  a  dark  night,  he  was  pro- 
ceeding along  the  tops  of  the  cars  in  the  dis- 
chai^e  of  an  immediate  duty,  and  came  in 
contact  with  an  overhead  structure  negli- 
gently maintained  by  the  railroad  companv. 
West  V.  Chicago,  B.  &  Q.  R.  Co.  108  C  C.  A. 
293,  179  Fed.  801. 

So,  too,  in  Whitehead  v.  Wisconsin  C.  R. 
Co.  103  Minn.  13,  114  N.  W.  254,  467,  it  was 
held  that  a  trainman  is  not  necessarily 
barred  from  recovering  by  reason  of  the  fact 
that  he  momentarily  forgot  the  danger  of  a 
low  bridge,  where  the  bridge  was  protected 
by  telltales  and  the  telltales  had  become  so 
disarranged  as  not  to  give  the  requisite 
warning;  and  this  is  true  notwithstanding 
he  customarily  stooped  in  passing  the  tell- 
tales BO  as  to  avoid  being  struck  hy  them. 

And  in  Wallace  v.  Central  Vermont  R.  Co. 
138  N.  Y.  302,  S3  N.  E.  1069.  reversing  63 
Hun,  63*2,  the  court  said:  "It  cannot  be 
said  that  a  brakeman  is,  as  matter  of  law, 
careless,  because  he  does  not  bear  constantly 
in  mind  the  precise  location  where  the  train 
is,  and  where  every  bridge  is." 

A  brakeman  recently  engaged  by  the  com- 
pany, who  was  told  to  go  on  the  rear  of  the 
train  with  a  dag,  ready  to  Sag  the  rear  end 
of  the  train,  cannot  be  blamed  for  not  know- 
ing that  he  was  about  to  come  in  contact 
with  a  bridge,  where  thuA  was  no  wamii^ 
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wu  •tmek  hj  the  protruding  portion  of  the 
tunnel  roof,  when  he  wu  in  a  position  not 
covered  by  any  warning  of  danger  from  the 
tunnel  that  was  erer  given  to  him  or  that 
he  could  reaaonably  anticipate:  It  follows 
that  the  motions  to  direct  a  verdict  were 
.rightly  overruled^  and  that  the  special  in- 
structions not  given  were  properly  refused. 

Moreover,  Judge  Sanford  reconsidered  the 
entire  subject  when  passing  upon  defend- 
ant's motion  for  a  new  trial,  citing  not 
alone  the  dedsion  b^ore  alluded  to,  but 
many  others  which  we  think  sustain  the 
conclusions  reached  by  him;  and  it  is  un- 

signal  maintained.  Maber  v.  Boston  k  A. 
B.  Co.  168  Mass.  36,  32  N.  E.  950. 

But  the  mere  fact  that  the  injured  em- 
ployee was,  at  the  time  of  his  being  struck 
by  an  overhead  bridge,  closely  engaged  in 
hw  worlc  of  cutting  off  cars,  for  the  purpose 
of  making  a  flying  switch,  is  not  sufficient 
to  chaige  the  railroad  company  with  liabil- 
i^  for  the  injury.  Bi^lor  v.  Delaware,  L. 
&  W.  R.  Co.  40  N.  J.  L.  23,  29  Am.  Rep.  208. 

And  there  can  be  no  recovery  for  injuries 
caused  to  a  trainman  on  top  of  a  car,  struck 
by  the  overhanging  roof  or  awning  of  an 
elevator,  where  the  employee  had  full  knowl- 
edge of  the  danger  thereof,  and  the  accident 
was  due  to  a  mommtary  forgetfulness  upon 
bis  part.  Clark  v.  St.  Paul  ft  S.  C.  R.  Co. 
28  Minn.  128,  0  N.  W.  681.  16  Am.  Neg.  Cas. 
280. 

As  to  contributory  negligence  in  failing  to 
remember  dangerous  conditions,  see  note  to 
Ergo  V.  Merced  Fails  Gas  ft  Electric  Co.  41 
L.R.A.(N.S.)  79. 

Momentary  foi^fulness  of  the  danger 
from  a  low  bridge  is  excused  also  upon  the 
ground  that  tlie  empl<^ee  was  confronted  by 
an  emergen^. 

Thus,  the  fact  that  the  train  started  be- 
fore the  brakeman  had  released  a  brake,  and 
be  was  obliged  to  act  quickly  so  as  to  release 
it,  will  tend  to  exonerate  him  from  the 
charge  of  contributory  negligence  in  tempo- 
rarily forgetting  a  low  bridge.  Anderson  v. 
KorthemlP.  R.  Co.  34  Mont.  181,  85  Pac 
884. 

And  in  Sing  v.  Seaboard  Air  Line  B,  Co. 
1  Ga.  App.  88,  68  8.  £.  262,  it  was  held 
that  a  brf^eman  is  not  necessarily  guilty  of 
contributory  negligence  as  a  matter  of  law, 
in  forgetting  tba  existence  of  a  low  bridge, 
where,  upon  the  starting  of  the  train,  it  was 
necessary  for  him  to  mount  the  cars  and 
release  the  brakes  in  haste,  to  prevent  in- 
jury to  the  wheels. 

But  in  Haffner  v.  Chesapeake  ft  0.  R.  Co. 
96  Va.  528,  31  S.  E.  809,  it  was  held  that 
the  sounding  of  the  whistle  as  a  signal  for 
the  application  of  the  brains  is  not  such  an 
emergen^  as  will  free  a  brakeman  from 
contributory  nwligenee  in  forgetting  the 
dangers  from  a  low  bridge  under  which  he  is 
passing. 

In  Allen  v.  Boston  ft  M.  R.  Co.  69  N.  H. 
271,  39  Atl.  078,  where  it  wm  held  that 
there  can  be  no  recovery  from  a  railroad 
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necessary  to  pursue  the  subject  for  that 
reason.  We  may,  however,  add  to  his  cita- 
tions the  cases  of  Toledo^  St  L.  ft  W.  R. 
Co.  T.  Howe,  112  C.  C.  A.  262,  191  Fed. 
776  (C.  a  A.  6th  C.) ;  Marbnry  t.  Illinois 
Cent.  R.  Co.  99  C.  C.  A.  483,  176  Fed.  9, 
at  15  bottom,  and  16  (C.  a  A.  6th  C.) ; 
Chicago,  M.  ft  St  F.  R.  Co.  v.  Riley.  76 
C.  C.  A.  107»  146  Fed.  137,  142,  7  Ann.  Cas. 
327  (C.  C.  A.  7th  C.) ;  Snyder  v.  New  York  , 
C.  ft  H.  R.  R.  Co.  90  C.  C.  A.  620,  176  Fed. 
346  (C.  C.  A.  2d  C.) 
^le  judgment  below  must  he  affirmed. 


company  for  injuries  to  a  freight  brakeman 
by  coming  in  contact  with  an  overhead 
bridge,  where  be  was  familiar  with  the  serv- 
ice, and  was  aware  of  the  existence  of  the 
bridge  and  of  its  dangerous  character,  and 
could  have  discovered  that  there  were  no 
telltales  had  he  looked,  the  court  called  at- 
tention to  the  fact  that  he  was  merely  per- 
forming his  du^  in  the  ordinary  way,  and 
his  attention  was  not  diverted  oy  any  sud- 
den or  unforeseen  oocurrenee  or  condition. 

— when  knowledge  of  the  danger  of  low 
bridges  will  be  imputed  to  the  servant 

As  the  defenses  of  assumption  of  risk  and 
contributory  negligence  are  based  upon  the 
knowledge  of  the  servant  of  the  danger 
causing  the  accident,  it  is  of  importance  to 
know  under  what  circumstances  an  employee 
will  be  deemed  to  have  knowledge  of  the 
danger  of  a  low  bridge  so  as  to  tw  barred 
from  recovery. 

In  many  cases  the  fact  that  the  employee 
had  passed  under  the  hri^  frequently  for 
a  long  period  of  time  is  held  sufficient  to 
charge  him  with  knowledge  thereof. 

Thus,  a  brakeman  who  has  been  over  a 
road  for  sixteen  months  must  be  deemed  to 
know  the  danger  from  a  low  bridge.  Wil- 
liamson v,  Newport  News  ft  M.  Valley  Co, 
34  W.  Va.  057,  12  L.B.A.  207,  26  Am.  St 
Rep.  927,  12  S.  E.  824. 

So,  a  brakeman  who  has  been  employed 
for  seven  months  and  has  daily  passed  un- 
der the  bridge  must  be  held  to  have  full 
knowledge  of  the  danger  thereof.  Carbine 
V.  Bennington  ft  R.  R  Co.  61  Vt.  348,  17 
Atl.  491. 

And  an  employee  who  has  passed  daily 
under  a  low  bridge  for  nearly  four  months 
must  be  deemed  to  have  knowledge  of  the 
danger  thereof.  Schlaff  v.  LouUville  ft  N. 
R.  Co.  100  Ala.  377,  14  So.  106. 

So,  too,  a  brakeman  who  has  gone  over  a 
road  twice  a  day  for  two  monUis  must  he 
held  to  have  knowledge  of  the  location  of 
the  bridges  and  the  dangera  therefrom. 
Brossman  v.  Lehigh  Valley  R.  Co.  113  Pa. 
490,  67  Am.  Rep.  479,  6  Atl.  226. 

And  in  Pittsburgh  ft  C.  B.  Oo.  v.  Sent- 
meyer,  92  Pa.  276,  37  Am.  Bep.  684,  it  was 
held  that  where  an  employee  had,  for  several 
months  previous  to  the  accident,  been  em- 
ployed as  a  flsgman  on  one  of  the*  trains  of 
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the  road,  ud  bad  or  ought  to  hare  had 
knowledge  of  the  height  of  the  bridges,  the 
railroad  company  is  not  liable. 

A  brakeman  who  had  been  in  the  employ 
of  a  railroad  company,  for  three  months,  and 
had  passed  a  bridge  daily,  and  must  have 
■tooped  in  order  to  have  passed  it  safely, 
must  be  held  to  have  waived  the  negligence 
of  the  company  in  maintaining  such  bridge. 
Hooper  v.  Columbia  A  G.  R.  Co.  21  S.  C.  541, 
53  Am.  Rep.  691. 

A  brakeman  who  has  passed  under  over- 
head bridges  about  fifty  times  must  be 
deemed  to  have  knowled"ge  of  the  danger 
thereof,  and  to  have  assumed  the  risk. 
Myers  v.  Chicago.  St.  P.  M.  &  O.  K.  Co.  37 
C.  C.  A.  137,  Oo  Fed.  406. 

A  trainman  who  has  gone  under  a  low 
bridge  nearly*  if  not  quite,  120  times,  and 
upon  each  occasion  must  have  stooped  in 
order  to  have  passed  under  it  in  safety,  must 
be  deemed  to  have  knowledge  of  the  dangers 
thereof,  and  to  be  guilty  of  contributory 
n^ligence  in  failing  to  stoop  upon  ap- 
proaching the  bridge  in  broad  open  daylight. 
Louisville  &  N.  R.  Co.  v.  Banks,  104  Ala. 
608,  16  So.  547. 

If  a  brakeman  has  repeatedly  passed  over 
the  road  and  under  a  bridge  by  wliich  he  was 
killed,  for  a  considerable  length  of  time, 
that  fact  bMrs  upon  his  knowledge  of  the 
danger,  and  consequently  upon  the  question 
of  negligence.  Quinlan  v.  Xew  York,  N.  H. 
St  H.  R.  Co.  80  App.  Div.  2G6,  85  N.  Y.  Supp. 
814,  affirmed  in  181  N.  Y.  523,  73  N.  E. 
1130. 

In  Derby  t.  Kentucky  C.  R.  Co.  9  Ky.  L. 
Rep.  153,  4  S.  W.  303,  it  was  held  that  a 
conductor  in  charge  of  a  train  could  not  re- 
cover for  injuries  received  in  being  struck 
by  an  overhead  bridge  while  he  was  upon  a 
car  somewhat  higher  than  the  ordinary 
cars  in  use  upon  the  road.  This  decision 
was  placed  upon  the  ground  that  the  con- 
ductor must  have  known  of  the  danger, 
since  he  himself  was  in  control  of  the  train. 
There  was,  however,  nothing  in  the  opinion 
to  show  that  the  conductor,  although  know- 
ing of  the  bridge  and  of  the  high  car,  knew 
that  there  was  danger  of  being  struck  by 
the  bridge  while  on  that  car.  There  was  no 
danger  from  ordinary  cars,  and  the  court 
expressly  said  that  it  did  not  mean  to  say 
that  a  conductor  must  stop  and  make  a 
calculation  by  feet  and  inches  before  passing 
under  a  bridge.  The  decision  seems  very 
unjust,  especially  as  the  court  expressly 
said  that  the  railroad  company  was  negli- 
gent. 

On  the  other  hand,  it  has  been  held  that 

the  mere  fact  that  an  employee  had  been  un- 
der a  bridge  a  considerable  number  of  times 
is  not  sufficient  to  charge  him  with  knowl- 
edge thereof,  especially  if  there  is  evidence 
to  show  that  he  was  not  in  a  position  care- 
ful^ to  observe  the  bridge  and  comprehend 
the  danger. 

Thus,  the  fact  that  a  brakeman,  for  sev- 
eral months  before  the  arcident.  passed  under 
a  bridge  about  twenty  times  a  month,  is  not 
enough  to  show  an  appreciation  of  the  dan- 
ger, where  it  is  not  shown  that  he  ever  had 
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passed  under  it  in  the  daytime,  and  there 
was  no  evidence  that  if  he  had  passed  under 

the  bridge  in  tlic  daytime,  he  was  in  a  posi- 
tion to  see  and  appreciate  the  danger,  and 
there  was  no  evidence  that  he  had  been 
actually  told  of  the  danger.  West  v.  Chi- 
cago, It.  A  Q.  R.  Co.  103  C.  C.  A.  293,  179 
Fed.  801. 

So,  in  Harrison  t.  Kcw  York  &  ft  H.  B. 

R.  Co.  127  App.  Div.  804,  111  N.  Y.  Supp. 
812,  it  was  held  that  the  fact  that  a  brake- 
man  had  been  under  a  bridge  fifteen  times 
before  the  day  he  was  killed,  and  that  he 
knew  the  bridge  was  there,  is  not  con- 
clusive upon  the  question  of  contributory 
negligence,  where  the  defendant  railroad 
company  maintained  a  telltale  as  a  warning 
of  the  approach  to  the  bridge,  and  the  com- 
pany had  permitted  the  telltale  to  get  out 
of  order  so  that  it  would  not  give  the  requi- 
site warning. 

Although  a  freight  conductor  had  run 
over  the  track  and  through  a  bridge  daily 
for  three  months  prior  to  the  accident,  and 
knew  of  the  existence  of  the  overhead  bridge, 
it  does  not  necessarily  follow  that  he  was 
acquainted  with  the  proximify  of  the 
braces  of  the  bridge  to  the  top  of  the  car. 
St.  Louis,  Ft  B.  ft  W.  R.  Co.  v.  Erwin,  37 
Kan.  701,  1  Am.  St.  Rep.  266,  16  Pae.  14S, 
15  Am.  Xeg.  Cas.  60. 

The  court  cannot  say  as  a  matter  of  law 
that  a  trainman  had  such  a  knowledge  of 
an  overhead  bridge  that,  as  a  matter  of  law, 
he  must  be  deemed  to  have  assumed  the  risk 
thereof,  when  the  evidence  showed  that  he 
had  passed  nnder  it  on  twenty-two  different 
occasions,  on  each  of  which,  except  the  last, 
when  be  was  hurt,  he  was  in  a  passenger  car, 
where  he  could  not  observe  the  bridge,  and 
tliat  the  only  other  opportunity  he  had  of 
seeing  this  bridge,  even  at  a  great  distance, 
was  while  he  was  riding  on  the  step  of  the 
pilot  of  an  engine  holding  on  with  his  hand 
and  facing  the  engine,  and,  to  have  bad  even 
a  distant  view  of  the  bridge  while  riding  in 
this  position,  he  would  have  had  to  turn  faiB 
head  considerably,  which  he  would  not  nat- 
urally do,  as  his  natural  position  and  regard 
for  Ilia  own  safety  would  require  him  to 
look  straight  before  him.  Pittsburgh,  S.  ft 
N.  R.  Co.  v.  Lamphere,  69  C.  C.  A.  542,  137 
Ked.  20. 

The  mere  fact  that  a  brakeman  may  have 
noticed  on  his  first  trip  that  the  bridge 
timbers  were  only  8  inches  from  the  top  of 
a  gondola  car  is  not  sufTicicut  to  cliarge  him 
with  notice  of  the  danger  of  riding  on  the 
platform  of  the  car  while  passing  under  the 
bridge.  Anderson  v.  Northern  P.  R.  Co.  S4 
Mont.  181,  85  Pae.  834. 

A  jury  would  not  be  justified  in  holding 
that  a  brakeman  who  was  found  dead  on 
the  top  of  a  liigh  furniture  car  after  it  had 
passed  a  bridgu  too  low  to  clear  safely  a 
man  on  such  a  ear  was  guil^  of  contnbu- 
tory  negligence,  where  he  had  never  bera  in- 
formed of  the  bridge,  had  never  been  over 
the  road  except  in  the  nighttime,  and  is  not 
shown  to  have  had  any  opportunity  to  ob- 
serve the  height  of  the  bridge,  and  the  night 
in  question  was  dark  and  stoi^ij^^^histn. 
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T.  &  S.  F.  R.  Co.  v.  Love,  57  Kan.  36,  45 
Pac.  59. 

FasBtng  under  low  bridges  on  ordinary 
low  box  cars  is  not  of  itself  necesaarily  sug- 
gestive  of  the  importance  of  keeping  a  look- 
out for  Buch  bridges  while  passing  on  ears 
of  somewhat  greater  height.  Hailey  t.  Tex- 
as &  P.  R.  Co.  118  La.  633,  37  So.  131. 

A  jury  is  not  bonnd  to  find  that  a  newly 
nnployed  brakeman  has  been  duly  warned  of 
the  dangers  of  a  low  bridge,  where  the  yard 
master  told  bim  to  lookout  for  it  as  it 
would  not  clear  a  man  standing  on  an  or- 
dinary car,  and  the  conductor  had  told  him 
that  it  would  not  clear  a  man  on  a  high 
car,  but  would  clear  a  man  upon  a  low  car, 
and  be  was  upon  a  low  car  when  injured, 
and  there  were  no  telltales  or  other  warn- 
ings maintained.  Ft.  Worth  &  B.  G.  B.  Co. 
vTKime,  SI  Tex.  Civ.  App.  271,  51  S.  W.  658. 

Tnnndf. 

In  a  few  cases,  injury  has  been  caused  by 
trainmen  on  top  of  passing  trains  coming 
in  contact  with  the  roof  of  tunnels  whi<m 
the  railroad  company  maintains  too  low  to 
clear  employees  when  standing  on  the  tops 
of  cars. 

A  railroad  company  is  not  entitled  to  a 
peremptory  instruction  in  its  favor  where 
it  is  shown  that  the  plaintiff  was,  while  in 
the  discbarge  of  his  duties,  knocked  off  a 
car  by  an  appliance  which  had  been  erected 
a  mile  from  the  month  of  a  tunnel  for  the 
purpose  of  indicating  what  cars  were  too 
large  to  pass  through  certain  olwtructions 
erected  for  the  purpose  of  repairing  the  tun- 
nel. Louisville  &  X.  R.  Co.  v.  Roe,  142  £y. 
456,  134  S.  W.  437. 

A  brakeman  is  not  necessarily  guilty  of 
contributory  n^ligence  in  sitting  upon  the 
side  of  a  box  car  while  passing  through  a 
tunnel,  where  he  had  received  no  warning 
that  such  a  position  was  unsafe,  and  that  it 
was  essential  to  his  safety  to  keep  in  the 
center  of  the  car.  Wainwright  v.  Lake 
Shore  ft  M.  S.  R.  Co.  11  Ohio  C.  D.  530. 

Where  a  brakeman  had  received  no  warn- 
ing that  he  could  not  safely  sit  on  the  top 
of  a  box  car  while  passing  through  a  tunnel, 
it  is  no  defense  to  an  action  for  his  wrong- 
ful death  caused  by  being  struck  by  the  tun- 
nel while  BO  sitting  on  the  car,  that  the 
company  had  erected  telltales  at  a  proper 
distance  from  the  entrance  thereof,  if  such 
telltales  were  not  sufficiently  low  to  strike 
one  while  so  sitting  on  the  ear.  Ibid. 

In  Hughes  V.  Cincinnati,  N.  0.  &  T.  P.  R. 
Cfh  91  Ky.  526,  16  S.  W.  276,  where  a  brake- 
man  was  killed  in  passing  through  a  tunnel 
that  was  too  low  for  one  to  stand  on  top  of 
a  car  and  pass  xinder,  it  was  said  by  this 
court  that,  "if  the  decedent,  knowing  that  he 
could  not  pass  through  the  tunnels  standing 
on  top  of  the  car,  neglected  to  take  the 
usual  precaution  of  sitting  or  lying  down, 
Uicre  can  be  no  recovery." 

In  two  cases,  the  liability  of  the  railroad 
company  is  predicated  upon  the  fact  that  it 
is  negligence  to  maintain  a  tunnel  which, 
although  it  will  at  the  entrance  clear  a 
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man  standing  on  the  top  of  the  cars,  will 
not  at  some  point  in  the  interior  so  clear 
the  employee.  These  cases  support  the  posi- 
tion of  the  court  in  CivoimrAii,  N.  O.  &  T. 
P.  R.  Co.  V.  Jones. 

Thus,  a  brakeman,  seeing  that  the  ea- 
tranoe  to  a  tunnel  is  high  enough  to  permit 
safe  passage  while  standing  on  top  of  a 
train,  has  a  right  to  assume,  in  the  absence 
of  notice  to  the  contrary,  that  the  tunnel  is 
of  such  height  throughout.  Hunter  v.  New 
York,  O.  ft  W.  R.  Co.  116  N.  Y.  615,  6  L.ILA. 
246,  23  N.  E.  9. 

So,  a  special  chai^  to  return  a  verdict 
for  the  defendant  upon  the  ground  tbat  no 
evidence  was  proved  is  properly  denied 
where  it  is  shown  that  the  company  main- 
tained a  tunnel  which,  at  the  entrance, 
cleared  the  rails  fay  18  feet  and  at  a  point 
63  feet  from  the  entrance  the  clearance  was 
but  15  feet,  10}  inches  from  one  rail  and  16 
feet,  1  inch,  from  the  other,  while  the  stand- 
ard clearance  is  19  feet,  8  inches;  that  no' 
telltales  were  maintained  at  the  entrance, 
and  that  no  special  warning  was  given  to 
the  plaintiff  of  the  fact  that  the  tunnel  did 
not  carry  a  height  throughout  its  length 
uniform  with  the  Deight  at  the  entrance,  and 
that  he  did  not  have  any  knowledge  of  ^at 
fact.  Mexican  C.  R.  Co.  T.  Ecimian,  42  C  C. 
A.  344,  102  Fed.  274. 

Other  obstructions. 

In  many  cases,  injuries  have  been  caused 
by  other  obstructions  over  railroad  tracks, 
and  in  most  of  the  cases  the  railroad  com- 
pany has  been  held  liable  for  such  injuries. 
In  cases  of  what  may  be  called  transitory 
obstructions,  as  opposed  to  the  permanent 
obstructions,  such  as  bridges  and  tunnels, 
the  trainmen  are  not  as  likely  to  be  charge- 
able with  knowledge  thereof,  and  conse- 
quently the  defenses  of  assumption  of  risk 
and  contributory  negligence  are  not  open 
to  the  master. 


— ^wires. 


It  is  negligence  on  the  part  of  a  steam 
railway  company  to  permit  an  electric  street 
car  company  so  to  construct  and  maintain 
over  its  tracks  a  guy  wire  that  it  will  en- 
danger the  lives  of  its  servants  and  em- 
ployees. Erslew  v.  New  Orleans  ft  N.  £.  R. 
Co.* 49  La.  Ann.  86,  21  So.  153  (syllabus  by 
the  court). 

So,  in  New  York,  N.  H.  ft  H.  R.  Co.  v. 
OXeary,  35  C.  C.  A.  662,  03  Fed.  737,  it  was 
held  that  a  railroad  company  who  knew  that 
a  guy  was  being  stretched  over  its  tracks  fay 
a  third  person  was  under  obligation  to  see 
that  such  guy  was  placed  at  a  sufficient 
height  above  the  track  to  clear  a  trainman 
while  walking  on  the  top  of  passing  trains, 
and  it  was  further  held  that  a  trainman 
could  not  be  said  to  be  guilty  of  contribu- 
tory negligence  in  not  avoiding  a  guy  whidi 
had  been  stretched  by  third  persons  across 
the  company's  tracks,  where  there  was  no 
evidence  that  the  danger  therefrom  was 
"plainly  observable"  by  him. 

Evidence  showing  suspension-  of  wire 
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cables  across  a  railroad  track  so  low  as  to 
obstruct  the  passage  of  a  train,  and  actually 
obstructing  the  track,  but  a  eihort  time  be- 
fore isjury  results  tiierefrom,  ii  sufficient 
in  an  action  by  a  servant  injured  thereby  to 
constitute  a  prima  facie  case  of  negligence, 
•ntitlinff  him,  until  explained  by  the  d^end- 
ant,  toliave  such  evidence  submitted  to  the 
Jury.  Newhouae  V.  Kanawha  &  W.  V.  R.  Co. 
62  W.  Va.  662,  69  S.  E.  1071. 

But  a  railroad  company  cannot  be  beld 
liable  for  injuries  caused  to  a  brakeman  on 
one  of  its  trains  by  being  carried  off  the 
train  by  a  wire  which  had  been  stretched 
aoroBS  the  track  by  third  persons,  where 
the  railroad  company  never  consented  to 
th«  wire  being  stretched  across  the  track, 
nor  had  any  interest  whatsoever  therein. 
Richmond  v.  New  York  C.  &.  H.  R.  R.  Co.  8 
App.  Div.  382,  40  N.  Y.  Supp.  812. 

And  a  wire  stretched  across  a  public  street 
by  private  individuals  with  implied  per- 
'miBsion  of  the  city,  is  not  an  obstruction 
of  the  railroad  which  the  company  is  bound 
to  remove.  Dalton  v.  Receivers,  4  Hughes, 
180,  Fed.  Cas.  No.  3.650. 

So,  a  wire  stretched  over  and  across  the 
track  of  a  railroad  company  not  sufficiently 
high  above  a  freight  car  running  on  the 
track  to  permit  an  employee  standing  on  the 
top  of  such  car  safely  to  pass  under  the  wire 
docs  not  constitute  a  defect  in  the  way  or 
track,  where  there  is  nothing  to  indicate 
that  such  wire  is  not  a  mere  movable  object 
temporarily  placed  too  near  the  track.  Hub- 
bard v.  Central  of  Georgia  R.  Co.  131  Ga. 
658,  10  L.R.A.{N.S.)  738,  63  S.  E.  19  (cause 
of  action  arose  in  Alabama,  and  the  em- 
ployers' liability  act  of  that  state  was  ap* 
plied). 

And  a  railroad  company  is  not  liable  for 
injuries  to  a  brakeman  while  on  a  car  by 
being  struck  by  a  guy  wire  which  was  per- 
mitted to  hang  over  the  tracks  by  fellow 
servants.  Holden  t.  Fitchburg  R.  Co.  120 
Moss.  268,  37  Am.  Rep.  343. 

If  an  employee  of  the  steam  railway  com- 
pany knew  or  ought  reasonably  to  have 
known  the  precise  danger  to  him  of  the  guy 
wire  of  the  electric  street  car  company,  in 
the  course  of  his  employment,  and  saw  fit, 
notwithstanding,  to  continue  in  it,  he  must 
be  held  to  have  assumed  the  extraordinary 
risk  as  well  as  the  ordinary  risks  of  his  serv- 
ice.  But  this  consequence  must  rest  upon 
positive  knowledge,  or  reasonable  means  of 
positive  knowledge,  of  the  precise  danger 
assumed.  Erslew  v.  New  Orleans  &  N.  E. 
R.  Co.  supra  (syllabus  by  the  court).  To 
the  same  effect,  Gusman  v.  Caffery  Cent:  Re- 
finery &  R.  Co.  49  La.  Ann.  1265,  22  So.  742. 

— derricks. 

A  railroad  company  is  liable  for  permit- 
ting for  several  days  a  derrick  to  stand  in 
close  proximity  to  a  track,  with  a  guy  wire 
stretched  over  the  track,  and  so  insecurely 
fastened  that  it  mif^ht  sag  and  be  dangerous 
to  braJtemen.  Holden  v.  Fitchburg  R.  Co. 
supra. 

oo,  a  railroad  company  is  liable  for  in- 
47  Ii.R.A.(N.8.) 


juries  caused  to  a  brakeman  by  a  derrick 
which  was  negligently  permitted  to  swing 
over  the  track.  Gates  v.  Chicago,  U.  &  St. 
P.  A.  Co.  2  S.  D.  422,  60  N.  W.  907. 

— ^waterspouts,  etc. 

It  is  negligent,  as  a  matter  of  law,  fOT  a 
railroad  company  to  maintain  an  iron  spout 
so  attached  to  a  water  tank  as  to  be  a  con- 
stant menace  to  the  lives  and  limbs  of  brake- 
men  upon  its  trains  passing  under  the  spout, 
where  it  might  readily  be  so  constructed  and 
hung  as  to  be  safe.  Choctaw,  O.  &.  G.  R. 
Co.  T.  McDade,  191  U.  8.  64,  48  L.  ed.  06. 
24  Sup.  Ct.  Rep.  24,  IS  Am.  Keg.  Rep.  230, 
affirming  50  O.  C.  A.  591,  112  Fed.  888.  To 
the  same  effect,  Chesapeake  &  O,  R.  Co.  v. 
Cowley,  92  C.  C.  A.  201,  168  Fed,  283;  Nor- 
folk &  W.  R.  Co.  T.  Beckett^  00  0.  C.  A.  25, 
163  Fed.  479. 

A  railroad  company  is  negligent  in  main- 
taining a  waters{K)ut  which  is  free  to  swing 
over  the  top  of  passing  trains  at  such  a  dis- 
tance above  the  cars  aa  to  render  it  danger- 
ous to  employees  thereon.  Ohio,  I.  &  W.  R. 
Co.  V.  Johnson,  31  111.  App.  183. 

Where  a  brakeman  was  on  the  top  of  a 
car  in  the  performance  of  his  duty,  and  was 
caught  around  the  neck  by  a  rope  hanging 
from  a  water  pipe  which  had  been  negli- 
gently left  hanging  over  the  track,  the  rail- 
road eomjMiny  is  liable  for  the  injuries  re- 
ceived. Lindsay  v.  Norfolk  &  8.  R.  Co.  132 
N.  C.  69.  43  8.  E.  611, 13  Am.  Neg.  Rcik  607. 

A  railroad  company  is  liable  for  injuries 
caused  by  a  waterspout  which  it  maintains 
in  such'a  condition  that  it  would  swing  out 
over  the  train.  Greenleaf  v.  Dubuque  &  S. 
C.  R.  Co.  33  Iowa,  52,  14  Am.  Neg.  Cas.  607. 

A  railroad  company  is  liable  for  injuries 
to  a  brakeman  on  a  car  by  being  etrudc  1^ 
a  waterspout  maintained  so  near  the  track 
that,  when  raised  to  its  highest  position,  it 
would  hit  a  man  of  ordinary  height  stand- 
ing on  top  of  a  car  a  foot  or  two  to  the  side 
of  the  running;  board,  unless  he  dodged  it, 
where  the  injured  employee  had  been  over 
the  road  but  twice,  and  the  danger  was  not 
an  obvious  one.  McDuffee  v.  Boston  &  M. 
R.  Co.  81  Vt.  62,  130  Am.  8t.  Rep.  lOlB,  69 
Atl.  124. 

The  danger  from  a  cattle  chute  erected 
over  a  track  at  a  height  not  sufficient  to 
clear  men  standing  on  the  tops  of  cars  is 
not  a  danger  inherent  in  railroading.  Cales 
v.  Union  Terminal  R.  Co.  124  Iowa,  48,  99 
N.  W.  lOR. 

In  Nance  v.  Newport  News  &  M,  Valley 
R.  Co.  13  Ky.  L.  Rep.  554,  17  S.  W.  570, 
where  a  brakeman  was  knocked  off  a  car  by 
beams  of  a  freight  depot  which  projected 
over  the  track,  a  recovery  was  sustained. 
The  court  said:  "Tunnels  and  bridges  per- 
tain to  all  roads,  form  a  part  of  the  road 
itself,  and  in  operating  trains  the  brakemen 
must  be  presumed  to  know  the  mode  of  con- 
struction and  the  danger  in  passing  through 
or  over  them.  Not  so  with  a  building,  al- 
though used  as  a  depot,  where  parts  of  it  are 
necessarily  known  to  be  dangerous  to  the 
employer,  and  that  part  ^it  ocmstituting 
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the  danger  not  necessary  or  used  in  the 
operation  of  the  road." 

— pipes. 

Whether  the  defendant  was  in  the  exercise 
of  due  care  in  running  a  steam  pipe  over 
its  tracks  less  than  3  feet  above  the  top  of 
cars  running  on  the  tracks  is  a  question  of 
fact  for  the  jury.  Renne  t.  United  States 
Leather  Co.  107  Wis.  305,  83  N.  W.  473. 

Where  a  messenger  boy  had  ridden  under 
pipes  maintained  by  defendant  over  its 
tracks  eight  or  tec  times  on  other  tracks, 
and  had  passed  under  the  pipe  on  the  track 
in  question  two  or  three  times,  but  never 
on  the  top  of  the  cars,  and  approached  the 

{lipe  with  bis  back  toward  it  while  engaged 
n  the  performance  of  his  duties,  it  is  for 
the  jury  to  say  whether  or  not  he  was  guilty 
of  contributory  negligence.  Ibid. 

But  a  railroad  company  is  not  liable  for 
injuries  caused  to  an  employee  on  top  of  a 
moving  car  by  a  gas  pipe  placed  over  the 
tracks  by  coemployees  too  low  to  clear  a 
man  standing  on  a  passing  ear.  New  York, 
L.  E.  &  W.  R.  Co.  V.  Bell,  112  Fa.  400,  4  Atl. 
50. 

— ^treei. 

The  mere  knowledge  of  a  trainman  that  a 
tree  stands  close  to  a  track  is  not  sufficient 
to  inform  him  of  the  danger  of  being  struck 
by  overhanging  branches  thereof,  so  as  to 
charge  him  with  assumption  of  risk  or  with 
contributory  negligence.  Southern  R.  Co.  v. 
Bentley,  1  Ala.  App.  359,  56  So.  240. 

And  in  Pittsburgh,  a  C.  &  St.  L.  R.  Co. 
r.  Parish.  28  Ind.  App.  189,  91  Am.  St.  Rep. 
120,  62  N.  E.  514,  it  was  held  that  a  rail- 
road coqipany  would  be  liable  for  injuries 
cansed  by  the  branches  of  a  tree  overhang- 
ing the  railroad  track,  where  the  employee 
who  was  injured  had  no  knowledge  of  the 
dugeroua  condition.  W.  M.  O. 


ITTAH  SITFREIMX!  COURT. 
HART  ATKINSON,  Respt., 

V. 

WnJJAM  J.  ATKINSON,  Appt. 

(—  Utah,  — ,  134  Pac.  595.) 

DiTorce  —  action  to  set  aside  —  submis- 
sion to  Jurisdiction. 
1.  A  complainant  in  a  direct  proceeding 

Voie.^  Delay  in  procuring  order  for 
piiMleatfon  of  aumnuna  after  mdkitig 
of  t^fidavU, 

The  statutes  regulating  service  by  publi- 
cation as  a  rule  simply  provide  that  an  affi- 
davit of  the  defendant's  nonresidence  or  in- 
accessibility  to  service  shall  be  filed  before 
an  order  of  publication  is  granted,  but 
make  no  prorision  as  to  the  time  within 
which  the  order  must  be  nuide  after  the  affi- 
davit is  sworn  to. 
47  L.RJi.(N.S.) 


to  set  aside  a  decree  of  divorce  because  of 
fraud  and  lack  of  jurisdiction  need  not  sub- 
mit himself  to  the  jurisdiction  of  the  court 
to  pass  upon  the  merits  of  the  divorce  ac- 
tion, nor  show  a  meritorious  defense  to  such 
action. 

Writ  —  service  by  publication  —  deUij 
in  order  —  effect. 

2.  Delay  of  a  month  after  an  affidavit  for 
publication  of  summons  in  a  divorce  pro- 
ceeding before  an  order  for  service  is  made 
renders  the  service  void,  and  the  court  ac- 

3uires  no  jurisdiction  of  the  defendant  us- 
er it. 

(July  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  plaintilT's  favor  in  a  proceeding 
to  set  aside  and  annul  a  decree  of  divoroe. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  C.  S.  Patterson  for  appellant. 
Mr.  James  U.  Wolfe,  for  respondent: 
A  false  affidavit  nullifies  service  by  pub* 
lication, 

Dunlap  V.  Stcere,  92  Cal.  344,  16  L.R.A. 
36 j,  27  Am.  St.  Rep.  143,  28  Pac.  563; 
Fealey  v.  Fealey,  104  Cal.  354,  43  Am.  St. 
K(-p.  Ill,  38  Pac.  49;  Sullivan  v.  Lumsden, 
118  Cal.  064,  50  Pac.  777;  Parsons  v,  Weis, 
144  Cal.  410,  77  Pac.  1007;  Nichells  v. 
NicheUs,  5  N.  D.  125,  33  L.R.A.  515,  57 
Am.  St.  Rep.  540,  64  N.  W.  73;  Herbert  v. 
Herbert,  47  N.  J.  Eq.  11,  20  Atl.  290. 

The  order  for  publication  was  defective 
because  an  unreasonable  period  elapsed  be- 
tween the  time  of  making  the  affidavit  for 
publication  and  the  time  of  the  making  of 
the  order  of  publication. 

New  York  Baptist  Union  v.  Atwell,  95 
Mich.  239,  54  N.  W.  700;  Adams  v.  Hosmer, 
98  Mich.  51,  56  N.  W.  1051;  Armstrong  v. 
Middlestadt,  22  Neb.  711,  36  N.  W.  151; 
Campbell  v.  McCahan,  41  III.  45;  Cohn  v. 
Kember,  47  Cal.  144;  Forbes  t.  Hyde,  81 
Cal.  351. 

The  court  haa  power  on  its  own  motion 
to  vacate  a  judgment  irri'gularly,  improvi- 
dently,  or  inadvertently  entered.  This  may 
be  done  even  after  the  term  if  the  judg- 
ment was  void  oo  its  face. 

Winrod  v.  Wolters,  141  Cal.  399,  74  Pac 

It  is  generally  held  that  an  order  of  pub- 
lication must  be  based  upon  facts  existing 
at  the  time  it  is  made.  Colm  v.  Kember,  47 
Cal.  144  (delay  of  fifteen  days  between  affi- 
davit and  order  held  fatal) ;  Forbes  v.  Hyde. 
31  Cal.  342  (delay  of  four  months  held 
fatal) ;  New  York  Baptist  Union  v.  Atwell, 
95  Mieh.  239,  54  N.  \^^  760  (delay  of  five 
days  between  making  of  affidavit  and  order 
held  fatal).  The  court  in  Forbes  t.  Hyde, 
supra,  said:  "As  to  the  first  objection, — 
that  it  was  incompetent  for  the  court  to 
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1037;  White  v.  Ladd,  41  Or.  324,  93  Am. 
St.  Kep.  732.  69  Pac.  739;  Smaltz  Han- 
cock, 118  Pa.  550,  12  Atl.  464. 

Frlck,  J.,  delivered  the  opinion  of  the 
court : 

Thii  is  a  proceeding  in  equity  to  Bet 
aside  and  annul  a  judgment  or  decree  of  di- 
vorce. The  facts  allied  in  the  complaint 
and  found  by  the  court  are  suhetantially  as 
follows:  That  appellant  and  respondent 
were  married  at  Patrick  by  Glasgow,  Scot- 
land, in  1881;  that  on  the  14th  day  of  Au- 
gust, 1900,  appellant  brought  an  action  in 
the  district  court  of  Salt  Lake  county,  Utah, 
to  obtain  a  divorce  from  the  respondent, 
who  had  never  lived  in  Utah,  and  hence 
was  a  nonresident  of  this  state,  and  absent 

make  the  order  upon  affidavits  some  foui' 
mouths  old, —  it  is  plain  to  our  minds,  from 
an  examination  of  §S  30  and  31  of  the  prac- 
tice act,  that  the  aflSdavits  should  be  pre- 
pared with  reference  to  the  condition  of 
things  as  they  exist  at  the  time  when  the 
order  -for  publication  is  applied  for, — ^the 
residence  of  the  defendant,  or  the  inability 
to  find  him  at  that  time.  The  proceedings 
are  to  follow  each  other  in  reasonably  quick 
succession.  The  order  for  publication,  when 
made,  must  'direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  d^Kwited  iv 
the  postoffice,  directed  to  the  person  to  be 
served,  at  his  place  of  residence,'  when 
known.  It  must  not  only  be  deposited,  but 
it  must  be  done  'forthwith.'  The  object  of 
the  statute  is,  if  possible,  to  secure  actual 
notice  of  the  pendency  of  the  action.  In 
this  and  the  neighboring  states  and  terri- 
tories the  residences  of  a  Iat:ge  portion  of 
the  people  are  notoriously  temporary.  It  is 
important,  therefore,  that  tiie  inquiry  as  to 
residence  should  be  directed  to  the  time 
when  tlie  order  and  deposit  in  the  post- 
otlice  is  to  be  made;  and  we  have  no  doubt 
that  it  was  so  intended  by  the  legislature. 
If  an  affidavit  can  be  used  as  the  basis  of  an 
order  which  was  made  four  months  before 
the  order,  it  can  be  used  wlien  made  four 
years  before;  and  in  both  cases  there  would 
be  ^eat  probability  that  the  notice  contem- 
plated by  the  statute  would  fail  of  reaoh- 
ing  the  defendant." 

In  New  York  Baptist  Union  v,  Atwell, 
supra,  it  was  held  that  the  rule  that  a  fact  in 
its  nature  continuous,  once  being  shown' to 
exist,  will  be  presumed  to  continue  unless 
the  contrary  is  shown,  does  not  apply  to  the 
averment  of  a  jurisdictional  fact,  and  could 
not  therefore  be  relied  upon,  to  establish  the 
continued  existence  of  facts  stated  in  an 
affidavit  made  to  procure  an  order  of  service 
by  publication. 

Since  the  statutes  do  not  specifically  regu- 
late the  length  of  time  which  is  permissible 
between  the  making  of  an  affidavit  and  the 
iKSuinK  of  an  order  for  service  by  publica- 
tion, the  question  whether  the  delay  between 
the  making  of  an  affidavit  setting  forth  the 
necessary  facts,  and  the  making  m  the  order 
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therefrom ;  that  service  of  summons  in  that 
action  was  made  by  publication,  the  order 
for  which  was  based  upon  an  affidavit  which 
was  sworn  to  by  the  appellant  on  the  9tb 
day  of  July,  1909,  in  Salt  Lake  county,  but 
was  not  filed  until  the  14th  day  of  August 
following,  and  on  that  date  the  order  for 
service  by  publication  was  made,  and  the 
complaint  for  a  divorce  filed;  that  appel- 
lant in  said  affidavit  made  oath  that  the  re- 
spondent, at  the  time  of  making  the  same, 
was  a  nonresident  of  the  state  of  Utah,  and 
that  her  "last  known  address"  was  Cle\'e- 
land,  in  the  state  of  Ohio;  that  said  appel- 
lant, at  the  time  he  made  and  filed  said 
affidavit  to  obtain  said  order  for  service  by 
publication^  well  knew  that  respondent  was 
not  a  resident  of  Cleveland,  Ohio,  and  also 

for  publication  is  fatal,  is  generally  held  to 
depend  upon  whether  the  time  which  has 
elapsed  is,  under  the  circumstances,  reason- 
able. Campbell  v.  McCahan,  41  IIL  45; 
Cornwall  v.  Falls  City  Bank,  92  Ky.  381, 
18  S.  W.  452;  Adams  v.  Hosmer,  98  Mich.  51, 
68  N.  W.  1051;  Gallun  v.  Weil,  116  Wis. 
236,  92  N.  W.  1091;  Zahorka  v.  Geith,  129 
Wis.  408,  109  N.  W.  552;  Koosevelt  v.  Land 
&.  River  Co.  108  Wis.  653,  84  N.  W.  157; 
Rockman  v.  Ackerman,  109  Wis.  639,  85  N. 
W.  401;  Spreen  v.  Delsignore,  94  Fed.  71. 

The  time  elapsing  has  been  held  reason- 
able and  the  order  valid: 

— where  the  affidavit  was  made  late  Sat- 
urday, and  the  order  was  obtained  early 
Monday  morning.  Adams  v.  Hosmer,  98 
Mich.  51,  58  N.  W.  1051. 

— where  the  order  was  made  the  day  after 
the  affidavit  was  sworn  to.  Cornwall  v. 
Falls  City  Bank,  92  Ky.  381,  18  S.  W.  45S; 
Gallun  V.  Weil,  116  Wis.  236,  92  N.  W.  1091. 

— where  the  order  was  made  four  da^  af- 
ter the  making  of  the  affidavit,  and  three 
after  the  sheriff's  return  that  the  defendant 
could  not  be  found.  Zahorka  T.  Geitii,  1^ 
Wis.  498,  109  K.  W.  552. 

— where  there  was  a  lapse  of  two  weeks 
between  the  making  of  the  affidavit  and  tiie 
order  of  publication.    Roosevelt  v.  Land 
River  Co.  108  Wis.  663.  84  N.  W.  157. 

On  the  other  hand,  the  delay  has  beoi 
held  unreasonable: 

— ^where  the  order  was  not  made  until 
four  months  after  the  affidavit  was  sworn 
to.    Spreen  v.  Delsignore,  94  Fed.  71. 

— where  the  affidavit  was  made  twenty- 
five  days  before  the  order  of  publication. 
Rockman  v.  Ackerman,  109  Wis.  639,  85  N. 
W.  491. 

— ^where  there  was  a  lapse  of  twenty  davs 
between  the  making  of  the  affidavit  and  tlie 
order,  and  it  appeared  that  the  complainant 
lived  in  an  adjoining  county.  Campbell  v. 
McCahan,  41  111.  45. 

The  court,  in  Campbell  v.  McCahan,  supra, 
said :  "This  law  being  remedial  in  its  char- 
acter, it  must,  according  to  the  canons  of 
interpretation,  be  liberally  construed,  so  as 
to  promote  the  remedy  sought.  It  would 
therefore  seem,  under  a  liberal  construction, 
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Inww  that  ahe,  at  the  aercral  timu  itatcd 
in  laid  affidavit,  was  a  resident  of  Bridge- 
port in  tbe  state  of  Connecticut,  and  that 
the  atatementa  with  respect  to  the  matten 
aforesaid  ver«  fidse;  that  respondent  was 
not  served  with  any  notice  or  summons  in 
said  action,  and  she  had  no  lEoowledge  either 
that  the  same  had  been  c<Hnmeneed  or  was 
pending;  that  the  pretended  service  of  sum- 
mons was  made  upon  her  by  publication  in 
said  action,  which  was  based  upon  the 
affidavit  and  order  aforesaid,  and  tiiat  on 
the  22d  day  of  October,  1909,  judgment  by 
dtfault  was  entered  against  her,  wherel^ 
appellant  was  granted  an  interlocutory  de- 
cree of  divorce,  which,  on  the  23d  day  of 
April,  1910,  was  made  final,  and  a  final 
decree  was  then  entered;  that  respondent 

not  to  be  essential  that  the  affidavit  should 
be  sworn  to,  and  the  order  of  publication 
made  simultaneously  with  the  filing  of  the 
bilL  It  would  be  sufficient  if  filed  in  a  rea- 
sonable time.  If  the  affidavit  waa  made 
years  or  even  mimtlis  before  the  order  of 
publication,  the  time  would  be  unreasonable. 
It  may  be  difficult  to  determine  what  is  a 
reasonable  time  within  which  the  affidavit 
must  be  filed  after  it  is  sworn  to;  but  that 
muat  depend  on  the  circumstances  of  each 
case.  Where  the  person  making  the  affi< 
davit  resides  in  the  county  in  which  tbe  suit 
is  pending,  a  shorter  delay  would  be  allowed 
than  where  he  resided  and  made  the  affidavit 
in  a  different  but  adjoining  county,  and  in 
the  latter,  less  than  if  be  resided  and  swears 
to  the  facte  in  another  state.  In  such  a 
case,  a  reasonable  time  would  be  allowed 
within  which  to  transmit  the  affidavit  to  the 
place  where  it  is  to  be  used.  If  both  acts 
are  required  to  be  performed,  in  all  cases, 
on  the  same  da^,  it  would,  in  practice,  work 
|reat  inconvenience  in  many  instances,  and 
m  some,  great  injustice.  Nor  is  it  be- 
lieved that  this  section  has,  in  practice,  re- 
ceived so  strict  a  constniction ;  as  it  is  be- 
lieved that  reasonable  time  has  generally 
been  allowed  to  file  the  affidavit  after  it  has 
been  made.  But  it  seems  obvious  that  twen- 
ty days  is  an  unreasonable  time  to  be  al- 
lowed to  transmit  such  an  instrument  from 
an  adjoining  county.  A  few  days,  at  most, 
with  slight  effort,  is  only  required  for  such 
a  purpose.  Allowing  for  the  irr^larity 
of  the  post,  or  delays  of  messengers  sent  for 
the  purpose,  no  sucd  a  period  of  time  could 
be  required,  and  where  it  has  occurred,  it  in- 
dicates either  a  want  of  effort  in  sending  it, 
or  inattention  in  fifing  it  with  the  clerk. 
Tfais  affidavit,  then,  was  made  too  long  be- 
fore it  was  filed,  to  authorize  the  publica- 
timi,  and  the  law  not  having  been  complied 
with  in  this  respect,  the  publication  was  un- 
warranted; and  being  so,  it  failed  to  give 
the  court  jurisdiction  of  the  person  of  tiie 
defendants." 

In  Aherne  v.  WaKeeney  Land  &  Invest. 
Co.  82  Kan.  435,  108  Pac.  842,  v  ere  the  affi- 
davit of  a  nonresidence  in  an  action  to  quiet 
title  was  made  twenty-four  days  before  it 
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had  no  notice  of  said  decree  and  did  not 
know  that  the  same  had  been  obtained  or 
entered  as  aforesaid  until  some  time  in 
November,  1911,  and  more  than  one  year 
after  the  final  deem  aforesaid  was  rendered 
and  entered  in  said  action;  that  by  reason 
of  her  want  of  notice  arid  knowledge  of  the 
commencement  and  pendency  of  said  aotiim 
and  the  entry  of  said  decree  she  did  not  ap- 
pear therein,  and  failed  to  file  an  answer 
therein  and  defend  the  action.  As  conclu- 
sions of  law,  the  court,  in  substance,  found 
that  by  reason  of  the  premises  aforesaid  the 
court  "obtained  no  jurisdiction  of  the  per- 
son" of  respondent  in  said  action  for  di- 
vorce; that  said  decree  of  divorce  is  void, 
and  that  respondent  is  entitled  to  have  the 
same  set  aside  and  annulled.  Judgment 

was  filed  in  court,  and  thirty-seven  days 

f trior  to  the  date  on  which  the  order  of  pub- 
ication  was  made,  it  was  held  that  the 
lapse  of  time  alone  did  not  render  a  decree 
rendered  in  the  case  void,  the  statute  au> 
thorizing  service  by  publication  merely  re- 
quiring the  court  to  inspect  the  affidavit 
carefully,  and  cause  the  truth  thereof  to  be 
established,  and  its  form  to  be  such  as  the 
law  prescribes.  The  court  said :  "When 
the  court,  with  all  the  facts  before  it,  ad- 
judicates that  tbe  affidavit,  both  in  form 
and  substance,  is  in  full  compliance  with  tbe 
law,  it  may  make  an  order  directing  that 
the  defendants  be  notified  by  publication, 
prescribing  the  time  such  notice  shall  be 
published,  when  the  defendants  shall  answer, 
and  that  the  notice  contain  such  other  facts 
as  the  statute  requires.  When  a  judgment 
has  been  rendered  upon  service  obtained  in 
pursuance  to  such  careful  precautionary 
steps,  it  should  not  be  lightly  overthrown. 
The  court  had  full  jurisdiction  to  make  the 
order  requiring  service  by  publication,  and 
however  irregularly  that  jurisdiction  maj 
have  been  exercised,  the  order  cannot  be  held 
to  be  void." 

And  an  order  of  publication  in  a  divorce 
suit,  made  two  days  after  an  affidavit  stat- 
ing that  the  defendant  was  concealed  within 
tbe  state,  so  that  process  could  not  be 
served,  and  that  a  subpcena  had  issued  and 
returned  unserved,  although  diligent  search 
had  been  made,  has  been  held  sufficient  to 
give  the  court  jurisdiction  within  §  S670, 
3  How.  Anno.  Stat.,  providing  that  "when 
the  defendant  is  a  resident  of  this  state, 
upon  proof  by  affidavit  that  the  process  for 
his  appearance  has  been  duly  issued,  and 
that  the  same  could  not  be  served,  by  reason 
of  his  absence  from  or  concealment  within 
this  state,"  an  order  for  service  by  publica- 
tion may  be  made.  People  v.  Booth,  121 
Mich.  131,  79  N.  W.  1100. 

In  a  number  of  cases  it  does  not  appear 
whether  the  lapse  of  time  in  question  oc- 
curred between  the  making  of  the  affidavit 
and  the  petition  for  the  order  of  publication, 
or  the  petition  containing  the  general  plead- 
ings of  the  case. 
Thus  it  has  been  held  that  the.  fact  that 
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annulling  raid  decree  wm  entered  according- 
ly, from  wbich  this  appeal  is  prosecuted. 

The  first  asBignmeiit  of  error  argued  in 
appellant's  brief  is  that  the  court  erred 
in  not  sustaining  his  demurrer  to  the  com- 
plaint, because  respondent  did  not  allege 
therein  that  she  had  a  meritorious  defense 
to  the  action  for  divorce,  and,  further,  be- 
cause she  did  not  consent  that  the  court 
might  have  jurisdiction  over  her  for  the  pur- 
pose of  passing  upon  the  merits  of  the 
action  for  divorce.  In  this  connection  it  is 
contended  that  in  seeking  equity  respondent 
must  do  equity.  In  our  judgment  the 
maxim  has  no  application  here.  This  aetion 
is  a  direct  attaick  upon  the  service  and 
judgment  had  and  entered  in  the  divorce 
aetioiL  Liebhardt  v.  Lawrence,  —  Utah, 
— ,  120  Pac.  215.  It  is  a  separata  and  dis- 
tinct action,  and  not  a  mere  motion  or  pro- 
ceeding in  the  original  action  for  divorce  to 

affidavits  that  service  by  summons  could 
not  be  made  were  sworn  to  two  days  before 
the  petitions  were  filed  does  not  raise  a  pre- 
sumption of  a  change  in  the  state  of  facts, 
and  that  such  a  delay  is  not  unreasonable. 
Leigh  V.  Green,  02  Neb.  344,  89  Am.  St.  Rep. 
751,  88  N.  W.  1093,  affirmed  on  other  points 
on  rehearing  in  64  Neb.  633,  101  Am.  St. 
Bep.  SOS.  80  N.  W.  265,  affirmed  in  168  U. 
S.  79,  48  L.  cd.  823,  24  Sup.  Ct.  Rep.  390. 

And  in  Crombie  v.  Little,  47  Minn.  581, 
60  N.  W.  823,  it  was  held  that  the  fact  that 
the  affidavit  for  publication  was  sworn  to 
six  days  before  the  complaint  in  an  action 
to  determine  the  validity  of  the  foreclosure 
of  a  mortgage  was  filed,  and  thirteen  days 
tiefore  the  first  publication,  was  not  materi- 
al. The  court  said:  "If  it  be  true,  as  de- 
fendants claim,  that  the  affidavit  must  be 
sworn  to  the  same  day  on  which  the  action 
is  commenced,  then  this  must  be  on  the  very 
day  of  the  first  publication  of  the  summons; 
for,  except  for  the  purposes  of  preventing 
the  statute  of  limitations  from  running,  an 
action  is  commenced  by  service  of  the  sum- 
mons, and  not,  as  eounacl  assumes  and  is 
the  case  in  some  states,  by  filing  the  com- 
plaint and  issuing  a  summons.  Pub.  Stat. 
18S8,  chap.  60,  §  48;  Gen.  Stat.  1878,  chap. 
86.  S  52.  The  rule  contended  for  would  be 
not  only  contrary  to  the  general  under- 
standing and  practice,  but  an  unreasonable 
and  exceedingly  inconvenient  one.  In  the 
absence  of  any  provision  of  statute  r^ulat- 
ing  tlie  matter,  we  apprehend  that  all  that  is 
necessary  is  that  the  affidavit  be  sworn  to 
within  such  a  reasonably  brief  time  before 
the  publication  of  the  summons  that  no  pre- 
sumption could  fairly  arise  that  the  state 
of  fMts  had  changed  during  the  period  inter- 
vening. This  has  always  been  the  rule  in 
the  cases  of  affidavits  for  attachments,  ex- 
cept in  a  line  of  decisions  in  Michigan, 
largely  based  upon  the  peculiar  langua^^e  of 
their  statute,  but  which  were  so  painfully 
and  impracticably  technical  that  the  rule 
was  changed  by  statute." 
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set  aside  the  judgment  entered  therein  upon 
the  ground  that  it  was  made  within  the  time 
required  by  statute  or  upon  the  ground  (tf 
excusable  neglect  or  inadvertence  on  the 
part  of  respondent.  Her  claim  is  that  the 
appellant  obtained  the  order  for  service  ol 
summons  by  publication  by  the  practice  al 
fraud  and  misrepresentation,  in  that  he  mis- 
stated her  place  of  residenee  in  the  affida- 
vit. She  further  insists  that,  in  not  obtain- 
ing the  order  for  publicati<m  until  more 
than  a  month  after  the  affidavit  for  serv- 
ice by  publication  had  been  ewwn  to,  the 
court  acquired  no  jurisdiction  over  her  in 
the  divorce  action.  Whether,  under  such 
circumstances,  the  Judgment  woidd  be  sub- 
ject to  collateral  attack,  we  need  not  deter- 
mine, because,  as  already  stated,  this  it  a 
direct  attack. 

When  it  was  made  apparent  from  the 
facts  set  forth  in  the  complaint  that  re- 

And  where  the  affidavit  was  •sworn  to  in 
one  county,  and,  together  with  the  petition, 
filed  in  the  clerk's  office  in  another  county, 
in  which  the  suit,  which  related  to  land,  was 
brought,  on  the  following  day,  it  was  held 
sufficient  to  authorize  service  by  publication. 
Armstrong  v.  Middlestadt,  22  Neb.  711,  36 
N.  W.  161. 

And  in  Himmelberger-Harrison  Lumber 
Co.  V.  Keener,  217  Mo.  522,  117  8.  W.  42,  it 
was  held  that  the  fact  that  eight  days 
elapsed  between  the  making  of  an  affidavit 
of  nonresidence  and  the  filing  of  the  petitin 
would  not  avoid  the  order  for  publication. 

In  People  v.  Huber,  20  Cal.  81,  in  an  ac- 
tion of  forcible  entry  and  detainer  it  was 
held  that  an  order  to  publish  a  summons, 
made  four  days  before  the  issuance  of  the 
summons,  was  invalid.  The  court  said; 
"The  practice  act  contemplates  that  the 
judge  must  be  satisfied  by  affidavit  of  the  ab- 
sence of  the  defendant  at  the  time  when  he 
is  applied  to  for  his  order,  and  when  it  is 
to  take  efi'ect.  If  an  order  might  be  pro- 
cured in  advance  and  held  four  days  baore 
taking  out  the  summons,  it  mi^t  be  so  held 
for  a  much  longer  time;  and  so  thmt  when 
the  summons  actually  issues,  the  defendant 
may  have  returned  to  the  state." 

In  Snell  v.  Meservy,  fll  Iowa,  322,  S9  N. 
W,  32,  where  the  statute  provided  that  serv- 
ice by  publication  could  be  had  "when  an 
affidavit  is  filed  that  personal  service  can- 
not be  made  on  the  defendant  within  the 
state,"  it  was  held  that  the  proper  eon- 
struction  of  an  affidavit  of  nonresidenoe  was 
that  a  personal  service  could  not  be  had 
during  the  prescribed  period  for  serviee  for 
the  particular  term  of  court  intended,  and 
it  was  held  that  the  court  had  jurisdiction 
upon  it  appearing  that  the  petition  in  the 
case  was  filed  the  day  after  the  affidavit  was 
made,  and  an  order  of  publication  was  made 
within  a  few  dayt.  J.  T,  W. 
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spondent  sought  to  set  aside  the  judgment 
entered  in  the  divorce  action  upon  the 
ground  of  fraud  and  want  of  jurisdiction, 
she  stated  a  good  cause  of  action,  and  we 
cannot  see  why  a  court  should,  as  a  condi- 
tion to  setting  aside  the  judgment,  have  re- 
quired her  to  mbmit  herself  to  the  juris- 
diction of  the  court  for  the  purposes  at  the 
ori|pn-l  action.  If  such  a  ^le  were 
enforced,  then  a  puty  who  obtained  a  judg- 
nent  by  the  practice  of  fraud  and  misrepre- 
sentation in  obtaining  service  by  publica- 
tion could  always  rely  upon  the  judgment, 
until  his  adversary  submitted  himself  to 
the  jurisdiction  of  the  court,  and  presented 
a  sufficient  defense  to  the  original  action. 

Where  a  judgment  ia  obtained  by  de- 
fault upon  constructive  service,  and  the  de- 
fendant moves  to  set  the  judgment  aside 
1^  motion  within-  the  year  allowed  by  our 
statute,  or  if  he  seeks  to  be  permitted  to 
open  up  the  default  judgment  for  the  pur- 
pose of  making  a  defense  to  tiie  original 
action  upon  the  ground  of  the  excusable 
negleet  or  inadvertence,  or  for  some  other 
gi^ient  cause,  the  practice  is  well  settled 
that,  in  order  io  have  tlie  judgment  set 
aside  and  tiie  cause  reopened,  lie  ordinarily 
mnat  submit  himself  to  the  jurisdiction  of 
the  court,  and  must  also  set  up  a  good  de- 
fense to  the  action  in  the  form  of  an  atnda* 
vit  or  answer.  But  is  this  the  rule  without 
exception,  and  must  a  party  also  do  this  in 
a  ease  wherrin  the  plaintiff  has  been  guilty 
of  fraud  in  inducing  the  court  to  assume 
jurisdiction  of  the  action  in  which  the  de- 
fault judgment  is  entered,  or  where,  as  here, 
the  court  never  acquired  jurisdiction  of  the 
person,  because  the  order  for  service  by  pub- 
lication and  the  pretended  summons  were 
void?  If  a  plaintiff  can  enforce  such  a 
rule,  then  he,  in  a  divorce  action,  would  be 
permitted  to  take  advantage  of  his  own 
wrong,  since  he  could  compel  the  defendant 
In  sndi  an  action  to  submit  bis  or  her  per- 
son to  the  jurisdiction  of  the  court,  when 
neither  personal  nor  subject-matter  juris- 
diction (the  marriage  which  constitutes  the 
res)  could  be  obtained  in  any  other  way. 
For  example,  in  the  ease  at  bar  the  mar- 
riage between  appellant  and  respondent  was 
solemnized  in  Scotland,  a  foreign  country, 
and  the  parties  never  had  lived  together  in 
this  state,  and  hence  never  had  recognized 
the  same  therein.  The  "domleil  of  matri- 
mony," therefore,  was  lacking  in  the  divorci: 
ease,  without  which,  as  «cplained  by  the  Su- 
preme Court  of  the  United  States  in  Had- 
dock T.  Haddock,  201  XT.  S.  662,  60  L.  ed. 
867,  26  Hup.  Ct.  Bep.  523,  S  Ann.  Caa.  1, 
approved  and  followed  by  the  same  court  in 
Thompson  v.  Tliompson,  226  U.  S.  5S1,  67 
Jj.  ed.  347,  33  Sup.  Ct.  Bep.  129,  the  state 
eourta  can  acquire  no  jurisdiction  of  the 
47  L.R.A.(N.S.> 


res  or  subject-matter  so  as  to  render  judg- 
ment which  would  be  binding  in  a  state 
other  than  where  rendered,  in  cases  where 
the  only  service  is  by  publication,  and  no 
personal  appearance  is  made  by  the  defend- 
ant in  the  action.  See  also  State  ex  rel. 
Aldrach  v.  Morse,  31  Utah,  213,  7  LJI.A. 
(N.S.)  1127,  87  Pac.  706. 

If  counsel's  contention  be  allowed,  there- 
fore, tlie  appellant  could  compel  the  re8p<nid- 
ent  to  appear  in  the  original  action  and  thus 
confer  jurisdiction  upon  the  court,  both 
of  the  res  and  of  her  person,  as  a  condition 
to  having  the  decree  of  divorce  set  aside, 
which  was  rendered  by  a  court,  not  only 
devoid  of  jurisdiction,  but  which,  without 
her  consent  could  acquire  none  for  the  pur- 
pose of  making  a  decree  of  divorce  enforce- 
able under  the  full  faith  and  credit  dauae 
of  the  Federal  Constitution.  We  are  clear- 
ly of  the  opinion  that,  under  such  circum- 
stances, the  district  court  was  right  in  re- 
fusing to  require  the  respondent  to  subject 
herself  to  the  jurisdiction  of  the  court  in 
the  original  action,  as  a  condition  to  having 
the  decree  of  divorce  set  aside.  There  may 
be  some  good  reason  why  a  party  may  not 
itesire  to  have  the  case  tried  in  a  particular 
court  or  state,  and  if  so,  such  person  need 
not,  under  circumstances  like  those  in  this 
case,  submit  his  person  to  the  jurisdiction 
of  tiie  court  in  order  to  be  entitled  to  the 
relief  sought.  Under  such  circumstances  the 
respondent  was  entitled  to  have  the  judg- 
ment set  aside  as  a  matter  of  right,  and  not 
as  a  matter  of  grace.  See  Dobbins  v.  Me- 
Namara,  113  Ind.  S4,  8  Am.  St.  Rep.  626, 
14  N.  E.  887;  1  Black,  Judgm-  2d  ed.  I  348. 
Counsel  for  appellant  has  cited  no  eases  to 
the  contrary.  The  first  assignment  must 
therefore  be  overruled. 

It  is  next  argued  that  the  court  erred  in- 
its  conclusion  of  law  that  the  order  for  serv- 
ice by  publication  was  void,  because  it  was 
based  upon  an  affidavit  which  was  sworn 
to  more  than  one  month  before  the  original 
action  was  commenced  and  the  order  for 
service  by  publication  was  made.  Comp. 
Laws  1007,  §  2049,  among  other  things,  pi^- 
vides  thai^  in  case  a  defendant  la  a  non- 
resident of  this  state,  and  an  affidavit  is 
filed  in  which  that  fact  is  made  to  appear, 
and  in  case  the  place  of  residence  of  the  non- 
resident defendant  is  known,  such  place 
must  be  stated;  or,  if  unknown,  that  such 
fact  be  stated.  Then  the  statute  directs 
that  "the  clerk  of  the  court  in  which  the 
action  ia  commenced  shall  cause  the  serv- 
ice of  the  summons  to  be  made  by  publica- 
tion thereof."  The  clerk  therefore  issues 
tlie  order  in  which  he  direcU  how  long  and 
in  what  newspaper  the  publication  has  to 
be  made,  and,  in  case  the  place  of  residence 
is  stated  in  the  affidavit,  the  clerk  is  also 
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required  to  forward  by  U.  S.  mail  a  copy  of 
the  complaint  and  summons  to  the  defend- 
ant's place  of  resideDce.  It  will  be  observed 
that  the  statute  is  silent  with  respect  to 
when  the  order  for  eerrice  by  publication 
must  be  made  after  the  affidavit  therefor  is 
filed.  This  omiasion  wema  to  be  frequent  if 
not  usual  in  statutes  authorizing  service  of 
summons  by  publication  upon  nonresident 
defendants.  The  construction  and  applica- 
tion of  statutes  similar  to  ours  have  come 
before  the  courts  upon  various  occasions. 
All  the  courts  seem  to  hold  that  In  order 
to  confer  jurisdiction  upon  the  court,  the 
provisions  of  the  statute  must  be  followed 
with  at  least  reasonable  strictness.  It  has 
been  held,  therefore,  that,  where  no  time  is 
stated  within  which  an  order  for  service  by 
publication  must  be  made  after  the  affidavit 
upon  which  the  same  is  based  is  sworn  to 
and  filed,  such  order  must  be  made  within 
a  reasonable  time  thereafter. 

The  question  arises,  therefore,  what  con- 
stitutes a  reasonable  time  In  such  cases  T 
It  seems  to  ui  that  the  supreme  court  of 
Illinois,  in  the  case  of  Campbell  v.  McCahan, 
41  ni.  45,  disposes  of  that  question  in  a 
very  satisfactoiy  manner.  It  is  there  held 
that  by  reasonable  time  is  meant  the  time 
which  is  reasonably  necessary  for  the  party 
making  the  affidavit  to  take  the  same  to  and 
file  it  with  the  <^cer  with  whom  the  law  re- 
quires it  to  be  filed.  For  example,  if  the 
affidavit  is  sworn  to  in  the  county,  city,  or 
town  where  the  officer  has  his  olfice,  it 
should  be  filed  and  acted  on  practically  on 
the  same  day  on  which  it  is  sworn  to.  If 
it  is  sworn  to  in  en  adjoining  or  some  other 
county  In  the  state,  then  within  such  time 
that  it  requires,  in  due  course  of  the  mails 
■or  transportation,  to  cany  the  affidavit  from 
the  place  where  it  is  sworn  to  to  the  place 
where  it  must  be  filed.  It  is  held,  however, 
that  in  no  case  should  the  time  intervening 
between  the  making  of  the  affidavit  and  the 
filing  thereof  be  so  long  as  to  destroy  the 
affidavit  as  constituting  prima  facie  evi- 
dence of  the  fact  of  nocresidence  and  ab- 
sence from  the  state,  and  that  such  facts 
exist  at  the  very  time  the  affidavit  is  sworn 
to  and  filed.  Some  courts,  therefore,  have 
held  that  if  any  considerable  time  has 
elapsed  between  the  making  of  the  affidavit 
and  the  issuance  of  the  order  for  service  by 
]]Ublication,  so  that  in  the  meantime  a  non- 
resident defendant,  in  the  ordinary  course 
of  travel,  could  have  come  into  the  state, 
that  the  affidavit  loses  its  force  as  prima 
facie  evidence  of  the  fact  of  nonresidcnce 
and  absence  from  the  state.  See  Armstrong 
V.  Middlestadt,  22  Neb.  711,  38  N.  W.  151. 
To  the  same  effect  are  the  following  cases: 
New  York  Baptist  Union  v.  Atwell.  05  Mich. 
^.W.  54  N.  W.  760;  Adams  v.  Hosmer,  98 
Mich.  51,  5ii  X.  \V.  1051;  Cohn  v.  Kember, 
47  l..R.A.(X.H.) 


47  Cal.  144  i  and  Roosevelt  v.  Land  k  River 
Co.  108  Wis.  653,  84  N.  W.  157.  In  Cohn 
T.  Kember,  47  Cal.  144,  the  supreme  court 
of  California  held  "that  a  delay  of  fifteen 
days  between  the  making  of  the  affidavit 
and  the  application  for  the  order  [for  pub- 
lication]  cannot  be  permitted."  In  Camp- 
bell McCahan,  supra,  the  supreme  court 
of  Illinois  held  that  twenty  days  was  not 
a  reasonable  time,  and  in  New  York  Bap- 
tist Union  v.  Atwell,  OS  Mich.  239s  54  N.  W. 
760,  the  supreme  court  of  Michigan  held 
that,  where  five  days  intervened  between  the 
making  of  the  affidavit  and  the  order  for 
service  by  publication,  the  order  was  void, 
and  the  court  acquired  no  jurisdiction  of  the 
person  of  the  defendant.  In  Adams  v.  Hos- 
ner,  98  Mich.  51,  56  N.  W.  1051,  the  same 
court  held  that  an  affidavit  made  on  Sat- 
urday afternoon  and  tiled -on  Jlonday  morn- 
ing, on  which  day  the  order  for  service  by 
publication  was  made,  was  timely.  The 
case  from  Nebraska  is  practically  to  the 
same  effect  as  the  Michigan  case  last  cited. 
It  is  stated,  however,  in  the  Nebraska  case, 
that  the  court  does  not  wish  to  be  under- 
stood as  holding  that  if  a  longer  time  had 
intervened  the  service  by  publication  would 
have  been  held  sufficient. 

The  cases,  therefore,,  all  seem  to  hold  that 
under  statutes  like  ours  the  time  that  in- 
tervened in  the  case  at  bar  between  the  mak- 
ing of  the  affidavit  and  the  issuance  of  the 
order  for  service  by  publication  was  fatal  to 
the  validity  of  the  order,  and  that  the  court 
could  not  acquire  jurisdiction.  Counsel  for 
appellant  has  failed  to  refer  us  to  any  cases 
holding  to  the  contrary,  and  we  have  found 
none.  We  are  forced  to  the  conclusion, 
therefore,  that  the  order  for  service  by  pub- 
lication in  this  case  was  of  no  force  or 
effect,  and  that  the  case  must  be  treated 
the  same  as  if  no  order  for  service  by  pub- 
lication and  no  service  have  been  made.  The 
district  court  committed  no  error,  therefore, 
in  holding  the  order  for  service  by  publica- 
tion and  the  pretended  service  of  summons 
without  any  'form  or  effect,  at  least,  as 
against  a  direct  attack. 

Lastly,  it  is  contended  that  the  finding  of 
the  court  that  appellant's  statement  iu  his 
affidavit  that  the  last  known  place  of  resi- 
dence of  respondent  was  Cleveland,  Ohio, 
was  false,  is  not  sustained  by  the  evidence. 
It  must  suffice  to  say  that,  after  considering 
the  evidence,  we  are  of  the  opinion  that 
there  is  sufficient  evidence  to  sustain  the 
finding.  In  view  of  the  conclusions  reached, 
however,  upon  the  second  propositioh  dis- 
cussed herein,  the  finding  is  not  controlling. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

McCartf,  Cb.  J.,  and  Stranp.  J.,  concur. 
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VERMONT  SrPBEMX:  COTJBT. 
ELMER  W.  TURNER 

V. 

NINA  TURNER. 

(— Vt.  — ,  88  AH.  3.) 

Doinlfstl  —  for  pnrpoM  of  divorce  —  ef- 
fect of  Intention. 

IntentioQ  by  one  removisg  with  all  his 
effects  from  a  town  which  is  not  his  domicil 
of  origin,  to  retain  his  residence  there,  is 
not  sufficient  to  effect  that  result  for  the 
purpose  of  conferring  jurisdiction  of  a  di- 
vorce proceeding,  if  he  has  in  that  place 
neither  property  aor  home  nor  place  to 
which  he  has  a  right  to  return. 

(August  22. 1918.) 

f .EXCEPTIONS  by  libellant  to  rulings  of 
^tbe  Windham  County  Court,  dismissing 
his  libel  for  divorce.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Carney  &  Blake,  for  libellant: 
In  the  trial  of  any  uncontested  divorce 
libel,  the  court  should  make  known  any  ob- 
jection to  the  form  and  competency  of 
offered  evidence;  if  not  immediately,  so  sea- 
sonably that  the  libellant  may  have  an  op- 
portunity to  obtain  other  evidence  of  the 
same  fact  in  a  more  acceptable  form ;  and 
the  libellant,  having  no  notice  that  the  court 
found  any  fault  with  the  form  and  compe- 
tency of  the  evidence  had  a  right  to  assume 
that  the  informality  was  waived,  and  govern 
himself  accordingly. 

Weeks  v.  Barron,  38  Vt.  420;  Warden  v. 
Warden,  22  Vt.  663;  Cavendish  v.  Troy, 
41  Vt.  99;  State  ex  rel.  Phelps  v.  Jackson, 
79  Vt  511,  8  L.R.A.(N.8.)  1245,  65  Atl. 
057;  Wigmore,  Ev.  %  18. 

Evidence  that  defendant  paid  taxes  on  his 
personal  property  in  New  York  was  held 
admissible  as  bearing  upon  the  question  of 
his  legal  residence  in  New  York,  even  in  the 
entire  absenee  of  the  law  in  New  York  on 
tb«  subject. 

Hulett  V.  Hulett,  37  Vt.  581;  Fulham  v. 
Howe,  62  Vt.  396,  20  Atl.  101. 

Even  if  the  evidence  of  his  asseaament  and 
regiatratifm  ff>r  voting  has  been  considered, 
it  Would  not  necesMrily  follow  that  the 
libellant's  residence  was  in  Londonderry  at 
the  time  be  signed  the  libel;  stilt,  residence 
i<  continuous  in  its  nature,  and  a  residence 

Xote.  —  As  to  character  of  residence  es- 
sential to  give  jurisdiction  in  divorce  pro- 
ceeding, see  the  notes  to  Bechtel  v.  Bechtel, 
12  L.R.A.(N.S.)  1100,  and  to  Winans  v. 
Winans,  28  L.R.A.(N.S.)  992.  As  to  wheth- 
er a  domicil  is  lost  by  abandonment,  with- 
out intention  of  returning,  before  acquiring 
a  new  one,  see  the  note  to  Barhydt  v.  Cross, 
40  L.R.A.(N.S.}  986. 
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once  acquired  is  presumed  to  continue  until 
the  contrary  appears. 

State  ex  rel.  Phelps  v.  Jackson,  79  Vt.  . 
511,  8  L.R.A.(N.S.)  1245,  65  Atl.  657; 
Rixford  V.  Miller,  49  Vt.  319;  Hulett  v, 
Hulett,  37  Vt.  5S1;  Hallet  v.  Bassett,  100 
Mass.  170;  Story,  Confl.  L.  §  44;  Fulham  v. 
Howe,  62  Vt.  396,  20  Atl.  101. 

In  most  cases  of  this  kind,  the  question 
which  comes  up  is  the  converse  of  the  one 
presented  here,  and  in  such  cases,  it  has 
repeatedly  been  held  that  mere  residence  in 
a  state,  without  the  intent  to  remain,  would 
not  give  a  residence  .for  the  purpose  of  di- 
vorce. 

Keezer,  Marr.  &.  Civ.  196-199;  Blondin  v. 
Brooks,  S3  Vt.  472,  76  Atl.  184;  Andrews  v. 
Andrews,  176  Mass.  92,  57  N.  E.  333;  Shaw 
T.  Shaw,  98  Mass.  168;  Ross  v.  Ro88>  103 
Mass.  675. 

Rowell,  Gh.  J.,  delivered  the  opinion  of 

the  court : 

The  jurisdictional  question  is  whether  the 
libellant  was  a  resident  of  Londonderry  in 
Windham  county  when  he  brought  his  libel 
for  divorce.  He  did  not  claim  residence 
elsewhere  in  that  county.  The  case  is  this, 
according  to  the  finding  of  facts:  The  par- 
ties were  married  in  July,  1005,  and  lived 
together  in  X<ondonderry  till  some  time  in 
the  summer  of  1907.  The  libellant  became 
suspicious  of  his  wife,  and  charged  her  with 
adultery.  Thereupon  they  broke  up  house- 
keeping, gave  up  the  tenement  in  which  they 
lived,  and  sent  the  household  furniture  and 
all  his  personal  belongings  to  her  mother's 
in  Peru,  in  Bennington  county.  His  charges 
against  her  being  well  founded,  he  never 
lived  with  her  again,  but  went  away  from 
Londonderry,  working  at  different  places, 
sometimes  in  Londonderry  and  sometimes 
elsewhere.  About  November,  1911,  he  went 
to  Gardner,  Massachusetts,  to  work,  and 
took  with  him  his  personal  clothing  and  all 
of  his  personal  effects,  except  a  few  things 
that  remained  in  Peru,  and  has  lived  and 
made  it  his  home  in  Gardner  ever  since.  He 
has  had  no  home  nor  place  in  Londonderry 
since  breaking  up  housekeeping  in  1907, 
to  which  he  had  a  right  to  return,  except 
occasionally  when  he  worked  there  tempo- 
rarily; and  has  had  neither  property  nor 
home  nor  place  there  to  which  he  had  a 
right  to  return  since  going  to  Gardner,  as 
stated.  He  testified  that  he  never  intended 
to  charge  his  residence  from  Londonderry, 
and  corroborated  his  testimony  in  this  re- 
spect to  some  extent. 

The  "findings"  say  that  if,  on  the  case 
thus  made,  the  libellant  has  a  sufficient  resi- 
dence, the  divorce  should  be  granted;  but 
the  court,  upon  the  "find ingB,"d  ism  issed  the 
libel,  to  which  the  libellant  excepted.  He 
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concedes  in  his  brief  that  he  had  been  work- 
ing in  MassachusettB  about  eight  months 
next  before  he  brought  his  libel,  and  was 
still  working  there  at  the  time  of  the  trial, 
and  bad  no  property  nor  fixed  abode  in  Lon- 
donderry at  the  time  of  signing  his  libel; 
but  says  that  he  claimed  below  that  he  bad 
no  Intention  of  remaining  in  Massachusetts 
permanently,  nor  of  acquiring  a  residence 
there,  and  that  the  residence  he  had  once 
established  in  Londonderry  remained  there 
permanently;  but  that,  if  bis  claim  is  un- 
founded in  law,  his  libel  was  properly  dis- 
missed, and  the  court  need  consider  the  case 
no  further,  except  to  see  whether  the  entry 
should  not  show  that  the  dismiseal  was  for 
failure  to  show  residence,  so  that  the  judg- 
ment would  not  be  a  bar  on  the  merits. 

It  is  plain  under  our  decisions  that  the 
court  below  was  right,  for  intention  alone 
cannot  retain  a  residence,  every  vestige  of 
which  is  gone,  with  no  place  left  to  which 
the  party  has  a  right  to  return.  Thus,  in 
Jamaica  v.  Townshend,  19  Vt.  267,  a  man 
residing  in  Jamaica  with  his  family,  bar* 
gained  for  the  occupancy,  and  conditional- 
ly for  buying,  a  piece  of  land  in  another 
part  of  the  town,  and  had  cleared  part  of 
it  and  cut  some  timber  to  use  in  building 
a  house  upon  it.  He  then  moved  to  London- 
derry with  his  wife  and  family,  taking  with 
him  all  of  his  household  furniture  and 
effects,  except  a  few  small  articles  of  little 
use  or  value,  and  lived  there  twenty-nine 
days,  and  then  moved  back  to  Jamaica. 
When  he  left  Jamaica  he  had  no  intention  . 
of  again  living  in  the  house  he  moved  from 
when  he  left  there,  but  intended  to  remain 
is  Londonderry  till  he  finished  his  con- 
templated house  in  Jamaica,  and  then  move 
into  it.  This  was  held  to  be  a  change  of 
residence,  and  to  interrupt  the  gaining  of 
a  settlement  in  Jamaica  by  residence.  The 
gist  of  that  decision  ia  found  in  the  charge 
to  the  jury,  which  was  sustained;  namely 
that  the  intention  to  build  a  house  in  Ja- 
maica and  move  into  it  did  not  retain  the 
former  residence  in  that  town.  That  case,  as 
Judge  Aldis  said  in  Mann  v.  Clark,  33  Vt. 
61,  was  an  attempt  to  control  an  actual 
residence  in  one  town  by  a  mere  intention  of 
removing  to  another  town. 

In  Barton  v.  Irasburgh,  33  Vt.  158,  it  is 
aaid  that,  in  considering  the  question  of  in- 
tention, it  is  always  important  to  consider 
whether  the  party  has  anything  to  return 
to  If  he  has,  he  may  well  be  supposed  to 
have  an  intention  to  return.  But  if  he  has 
not,  he  may  more  reasonably  be  thought  to 
carry  his  home  with  him. 

In  Berlin  t.  Worcester,  50  Vt.  23,  it  ia 
■aid  that  the  idea  of  a  right  to  be  and  re- 
main at  a  particular  place  ia  inseparable 
from  the  conception  of  a  home  or  domicil. 
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In  Jericho  v.  Burlington,  66  Vt  529,  29 
Atl.  801,  it  is  held  that  mere  intention  does 
not  constitute  residence ;  that  it  mast  have 
relation  to  a  definite  place  to  which  the  per- 
son has  a  right  to  return.  That  case  over- 
rules Rockingham  v.  Springfield,  59  Vt.  621, 
9  Atl.  241,  as  at  variance  with  our  other 
decisions.  The  error  in  that  case  consisted 
in  not  distinguishing  between  a  domieil  of 
origin,  which  adheres  till  a  domicil  of  choice 
is  acquired,  and  a  mere  pauper  residence 
sufficient  under  the  statute  to  warrant  an 
order  of  removal,  which  residence  is  lost 
as  soon  as  abandoned,  though  no  other  ia 
acquired. 

As  to  the  judgment  barring  the  merits, 
the  record  shows  that  the  dismissal  was  for 
failure  to  show  residence.  ] 

Judgment  affirmed. 
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GREAT   NORTHERN    RAILWAY  COM- 
PANY, Plff.  in  Err., 
v. 

T.  C.  THOMPSON. 

{118  C.  a  A.  79,  199  Fed.  895.) 

Railroad  —  license  to  use  traokfl  —  pott- 
ing signs  —  effect. 

1.  A  railroad  company  which  has  per- 
mitted the  use  of  its  tracks  by  pedestrians 
between  two  points  cannot  relieve  itself 
from  the  obligation  to  use  reasonable  care 
In  handling  its  trains  there  by  merely  post- 
ing "no  trespass"  signs  along  the  trada. 
Same  —  dlsregardlnK  signs  —  trespass. 

2.  One  does  not  become  a  trespuser  in 
using  a  long-used  path  along  a  railroad 
track  by  the  presence  thereon  of  "no  tres- 
pass" signs,  if  they  have  been  so  generally 
disregarded  as  to  raise  a  presumption  of 
acquiescence  on  the  part  of  the  railroad 

'  company. 

(October  7, 1912.) 

Xote.  —  Fonttng  signs  teaming  tres- 
paaaera  aa  affecting  liability  of  rail- 
road  company  for  injury  to  permona 
totdleing  on  troole. 

The  practical  question  of  primary  Im* 
portance  underlying  this  problem  is  whether 
one  who  goes  upon  a  railroad  track  in  disre- 
RAri  of  signs  posted  by  the  company,  warn- 
ing against  trespassing,  is  thereby  rendered 
a  trespasser  in  legal  contemplation,  whereas 
but  for  those  signs  he  would  be  a  licensee: 
for  upon  the  answer  to  this  question  depends 
the  rule  as  to  the  company's  duty  of  pre- 
vision and  lookout,  and  the  rule  as  to  the 
degree  of  care  which  it  owes  such  a  person, 
— ^whether  only  the  duty  not  to  injure  him 
wantonly  or  reekleasly,  m  a  higher  degree 
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ERROR  to  the  Circuit  Court  of  the  United 
Btates  for  the  Southern  Division  of  the 
Western  District  of  Washington  to  review  a 
judgment  in  plaintiff's  favor,  and  denying 
motions  for  new  trial  and  for  a  judgment 
now  obstante  veredicto,  in  an  action  brought 
to  EMovCT  damages  for  personal  injuries  al- 
leged to  have  been  ewued  by  defendant's 
neglige ce.  Affirmed. 

Statement  by  Gilbert,  Circuit  Judge: 
The  defendant  in  error  recovered  a  judg- 
meot  against  the  plaintifT  in  error  for  dam- 
aged for  personal  injuries  received  on 
October  16Ui  in  the  town  of  Leavenwortli. 
Washington.  At  tiie  time  of  the  accident 
Laavoiwortii  had  a  population  of  1,200  or 
1,300.   The  town  was  divided  into  two  sec- 

of  care,  usually  termed  that  ordinary  or  rea- 
sonable care  demanded  because  of  the  dan- 
gerous character  of  tjje  railroad  busincBs. 
A  second  question  often  arises  in  these 
csM  as  to  the  effect  of  the  habitual  dis- 
regard of  such  signs  on  the  part  of  the  public 
upon  the  duty  and  responsihility  of  the 
railroad  emnpany. 

Oeneral  rule. 

The  general  rule  seems  to  be  that  where 
one  goes  upon  a  railroad  trade  in  disregard 
of  the  company's  warning  signs  forbidding 
trespassing,  the  company  owes  him  no  look- 
out di^  whatever,  buf  only  the  duty,  after 
aetnally  discovering  him  in  peril,  of  exer- 
eising  reasonable  diligence  not  to  injure 
him;  i.  e.,  not  to  injure  him  wantonly  or 
recklessly,  lliis  rule  has  been  applied  to 
p^ons  going  upon  railroad  bridges.  Bei- 
ser  V.  Chesapeake  &  0.  R.  Co.  29  Ky.  L.  Rep. 
249,  92  S.  W.  928  (bridge  over  city  streets, 
sign  reading:  "Caution.  Keep  off  the 
bridge") ;  Prince  v.  Illinois  C.  R.  Co.  30  Ey. 
L.  &p.  469,  99  S.  W.  293  (iH-ivate  railroad 
bridge  within  the  company's  switch  yard, 
sign  warning  trespassers  to  keep  off) ;  Lamb 
V.  Southern  R,  Co.  86  S.  C.  106,  138  Am.  St. 
Rep.  1030,  67  S.  E.  958  (bridge  a  quarter 
of  a  mile  or  more  in  length,  tieing  part  of  a 
longer  trestle,  signboard  posted  near  the  end 
plainly  forbidding  persons  to  use  the  same, 
informing  pedestrians  that  the  passage  of 
trains  over  the  same  was  very  frequent, 
and  that  Uie  attempt  to  cross  such  bridge 
was  dangerous). 

The  rule  has  also  been  applied  to  persons 
going  upon  railroad  trestles.  Smith  v.  Illi- 
nois C.  R.  Co.  28  Ky.  L.  Rep.  723,  90  S.  W. 
254  (sign  placed  at  each  end  of  a  long 
trestle,  warning  the  public  against  walking 
thereon,  and  iiuormii^  all  that  any  trespass- 
ing would  be  at  the  peril  of  the  trespasser )  ; 
Smalley  v.  Southern  R.  Co.  57  S.  C.  243,  36 
8.  E.  480  (trestle  715  feet  long  and  34  feet 
high,  with  a  notice  posted  at  the  end,  warn- 
ing people  to  keep  off ) . 

So,  one  who  goes  upon  a  railroad  trestle 
100  yards  long  and  50  feet  high,  in  dis- 
regard of  a  signboard  notifying  people  not 
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tions;  the  bnsiiMss  portion  of  the  town  be- 
ing on  the  east  side,  and  tiie  residence  por- 
tion being  on  the  west  side,  the  distance  be- 
tween being  about  a  quarter  of  a  mile.  Be- 
tween the  two  divisions  of  the  town  run  the 
tracks  of  the  terminal  yard  of  the  plaintiff 
in  error.  For  a  number  of  years  it  had  been 
the  notorious  and  constant  custom  of  the 
residents  of  the  town  to  pass  between  the 
east  and  the  west  sides  by  walking,  both  in 
the  daytime  and  at  night,  along  the  main 
railway  track,  from  200  to  300  persons  pass- 
ing each  day,  to  the  knowledge  of  the  rail- 
road company,  and  without  its  objection. 
Some  three  or  four  months  before  the  acci- 
dent, a  "no  trespass"  sign  was  posted  some- 
where on  the  right  of  way,  and  thereafter, 
a  month  or  six  weeks  before  the  accident, 

to  go  on  the  trestle,  knowing  it  is  about 
train  time,  contributes  to  bis  injury  re- 
ceived thereon  by  being  struck  by  a  train. 
Little  V.  Carolina  C.  R.  Co.  119  N.  C.  771,  26 
S.  K  106. 

This  rule  has  also  been  applied  to  per- 
sons going  upon  tracks  within  railroad 
yards.  Pulley  v.  Chicago,  B.  A.  Q.  R.  Co.  94 
Iowa,  565,  63  N.  W.  328  (8-foot  posts  carry- 
ing danger  signs  reading :  "Dangerous. 
This  ia  no  thoroughfare.  People  crossing 
here  will  be  trespassers")  ;  Perego  v.  Lake 
Shore  &  M.  S.  R.  Co.  158  Mich.  22fi,  122  N. 
W.  535  (sign  reading:  "Notice.  Railroad 
grounds.  No  thoroughfare.  No  trespass- 
ing allowed.  Dangerous") ;  Hyde  v.  Miss- 
ouri P.  R.  Co.  110  Mo.  272,  19  S.  W.  483 
(signs  warning  people  to  keep  off) ;  Koegel 
V.  Missouri  P.  R.  Co.  181  Mo.  379,  80  S.  W. 
905  (signs  reading:  "No  admittance  ex- 
cept to  employees.  These  grounds  are  pri- 
vate property  and  used  as  a  switching  yard. 
All  persons  are  warned  of  danger"  [signed 
by  tne  superintendent],  and  "This  is  not  a 
thoroughfare,  but  the  private  property  of  the 

K.  R.  Co.   AH  persons  are  warned 

against  trespassing"). 

So,  in  Cahill  v.  Chicago,  M.  ft  St.  P.  R.  Co, 
20  C.  C.  A.  184,  46  U.  S.  App.  86,  74  Fed. 
285,  where  a  pedestrian  was  injured  while 
crossing  a  switching  track  at  a  place  not  a 
public  crossing,  but  where  large  numbers  of 
persons  were  in  the  habit  of  crossing  daily, 
to  the  knowledge  of  the  railroad  company, 
it  was  said  ttiat  no  earnest  efforts  were  made 
nor  efltcient  means  employed  to  cause  peo- 
ple to  desist  from  passing  that  way,  and  the 
court  remarked  that  perhaps  a  painted  sign, 
''Keep  off  the  tracks,"  at  either  end  of  the 
path,  would  have  been  sufficient  to  turn  the 
passing  people  another  way,  and  if  not,  at 
least  to  give  such  distinct  and  constant 
warning  as  to  make  trespassers  of  all  who 
persisted  in  crossing,  and  thus  to  reduce 
the  measure  of  care  required  towards  them. 

And  where  it  appears  that  a  welMeflned 
path  exists  along  a  railroad  track  in  a 
switch  yard,  and  has  been  used  by  the  pub- 
lic as  a  walk  way  for  more  than  thirty-five 
years,  without  let  or  hindrance,  and  that 
no  sign  or  notice  has  ever  been  .posted  for- 
Digitized  by  CjOOg  IC 


508 


tTNITBI}  STATES  OmCUlT  COURT  OP  APPEALS. 


Oct. 


two  or  three  other  ouch  notices  were  post- 
ed. Aside  from  posting  the  notices,  the 
plaintiff  in  error  took  no  steps  to  prevent 
the  use  of  its  track  as  it  had  been  used  be- 
fore, and  the  use  continued  as  before,  not- 
withstanding the  notices.  The  defendant  in 
error,  while  walking  between  the  rails  of 
the  main  line  track  at  about  10:46  o'clock 
at  night,  was  struck  down  and  injured  by 
a  caboose,  which  was  coming  from  the  di- 
rection towards  which  he  was  walking.  He 
testified  that  the  night  waa  dark;  that  he 
took  the  usnal  course,  walking  on  the 
beaten  path  between  the  rails  of  the  main 
track;  that,  after  proceeding  a  short  dis- 
tance, he  was  met  by  an  engine  drawing 
several  cars;  that  be  stepped  off  from  the 
track  to  allow  the  engine  and  cars  to  pass; 

bidding  such  use,  a  plaintiff,  who  has  a 
prima  facie  case  of  negligence  against  the 
company,  should  not  be  nonsuited  nppn  the 
grouud  that  he  was  a  trespasser  in  toe  com- 
pany's switch  yard,  and  that  therefore  the 
company  owed  him  no  duty  except  not  to 
injure  nim  wantonly  or  reckless^.  San- 
ders V.  Southern  S.  Ca  M  S.  C.  S31,  78  S. 
E.  3S6. 

And  one  who  attempts  to  cross  railroad 
yards  between  sections  of  a  standing  freight 
train,  at  a  point  where  there  may  m  a  trail 
used  by  pedestrians  generally,  but  no  reoog- 
nizcMl  crossing,  and  where  there  is  a  sign 
warniiu  trespassers,  must  be  deemed  to 
know  l£e  danger  he  thus  encounters,  and  to 
take  upon  himself  the  risk  of  injury;  and 
it  is  immaterial  that  others  may  have  taken 
the  same  risk  without  mishap;  this  may  in- 
duce him  to  take  the  same  risk,  but  it  does 
not  shift  the  responsibility  for  the  injury  he 
receives  from  him  to  the  railroad  company. 
Bodriguez  v.  International  ft  O.  N.  R.  Co.  27 
Tex.  Civ.  App.  326,  64  B.  W.  1006,  especially 
opinion  on  motion  for  rehearing. 

And  the  rule  has  been  applied  to  persons 
going  upon  the  track  in  general,  in  disregard 
of  signs  posted  at  intervals,  warning  the 
public  not  to  walk  thereon,  and  cautioning 
them  against  danger.  Hamlin  v.  Columbia 
&  P.  S.  R.  Co.  37  Wash.  448,  79  Fac.  691; 
Frye  St.  Louis,  I.  M.  ft  8.  R.  Co.  200  Mo. 
377,  8  L.R.A.(N.S.)  1009,  08  8.  W.  566 
(railroad  right  of  way  in  a  country  district 
inclosed  and  signs  posted  at  railroad  station, 
positively  forbidding  persona  not  having 
business  with  the  company  to  enter  or  walk 
upon  the  track,  informing  such  that  they 
have  no  legal  right  to  disregard  the  notice, 
and  that  in  every  case  where  they  do  dis- 
r^ard  it  they  are  trespassers). 

Also  in  Denver  ft  R.  O.  R.  Co.  t.  Buffehr, 
30  Colo.  27,  69  Pac.  582,  where  a  pedestrian 
was  injured  while  walkirg  along  the  track  at 
a  point  used  as  a  passageway  for  the  general 
public,  but  BO  used  against  the  repeated 
protests  of  the  railroad  agents,  it  appears 
that  sign  posts  had  been  placed  by  the  com- 
pany upon  its  right  of  way,  warnii^[  persons 
against  entering  and  crossing  the  tracks  or 
using  the  property  for  their  own  conven- 
47  L.R-A.(M.) 


that  after  they  passed  he  stepped  back  an 
the  track,  and  was  proceeding  on  his  w^ 
when  he  discovered  close  upon  him  the  car 
which  struck  him,  approaching  at  a  speed 
of  8  or  0  miles  an  hour  and  carrying  no 
lights;  that  said  car,  a  single  truck  ca- 
boose, was  being  switched  by  means  of  a 
flying  switch  onto  a  side  track  near  by. 

Argued  before  Oilberi^  Boss,  and  Hun^ 
Circuit  Judges. 

Messrs.  F.  V.  Brown  and  F.  O.  I>arety, 
for  plaintiff  in  error: 

The  erection  of  signs  forbidding  trespass- 
ing revoked  any  license  previously  existing, 
and  made  plaintiff  a  trespasser. 

Anderson  t.  Northern  P.  R.  Co.  19  Wash. 
840,  68  Fac  345,  4  Am.  Keg.  Rep.  235; 

ience,  and  because  of  this  lack  of  acquies- 
cence by  the  company  in  the  use  of  the  tracks 
as  a  highway,  and  jieeause  of  these  warn* 
in^,  the  oourt  says  it  is  difficult  to  con- 
ceive how  it  is  possible  for  a  license  to  be 
acquired  by  the  public,  and  it  is  implied  very 
strongly  that  the  pedestrian  was  therefore 
a  trespasser,  though  in  that  particular  case 
this  point  was  not  very  important. 

And  it  has  been  held  that  where  a  rail- 
road crosses  a  private  way  owned  by  the 
railroad  company,  and  ctmnecting  two  city 
streets,  and  planks  are  placed  between  the 
raila  at  tiM  crossing,  and  the  way  is  con- 
siderably used  by  the  public  for  travel,  the 
posting  of  a  sign  at  that  point,  reading: 
"This  is  not  a  public  way  and  is  dangerous," 
is  not  necessarily  a  denial  to  the  public  of 
the  right  of  crossing;  but  it  is  a  question  of 
fact  how  far  the  sign  is  to  be  ^ken  as  a 
notice  that  persons  had  not  a  right  to  pass, 
the  burden  of  proof  being  on  the  pedestrian 
who  may  be  injured  at  such  point  to  show, 
taking  all  the  facts  into  consideration,  the 
sign  among  them,  tliat  there  is  an  imjdied 
license  for  all  persons  to  pass  over;  if  it 
shall  be  determined  tfaat  there  is  no  such 
license,  such  pedestrian  is  a  trespasser,  and 
trie  company  would  not  be  liable  except  for 
wantonness  or  gross  negligence  on  its  part. 
O'Connor  v.  Boston  ft  L.  R.  Corp.  135  Mass. 
362. 

And  in  Goudreau  v.  Connecticut  Co.  84 
Conn.  406,  80  Att.  281,  where  a  pedestrian 
was  killed  by  bein^  struck  by  a  trolley  car 
upon  a  bridge  built  for  the  exclusive  use 
of  steam  railway  and  trolley  cars,  and  not 
generally  used  by  foot  passengers,  the  fact, 
among  others,  that  there  was  a  sign  at  each 
end  of  the  bridge,  warning  persons  of  the 
danger  of  walking  upon  the  same,  waa  aaid 
to  show  that  the  deceased  had  no  right  to 
cross  the  bridge,  that  in  attempting  to  do  so 
he  acted  rashly,  that  he  had  no  license  or 
permission  whatever  to  cross  it  on  foot,  and 
that  he  was  no  other  than  a  trespasser  in  so 
doing.  It  is  there  held  that  under  those 
conditions  the  motorman  upon  the  car  was 
under  no  obligation  to  look  to  see  if  anyone 
was  crossing  the  bridge,  since  he  knew  it 
was  solely  for  the  use  of-ij^  railroad,  and 
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^mlin  T.  Columbia  &  P.  S.  R.  Co.  87  Wuh. 
448,  70  Fme.  991}  Dmver  ft  R.  6.  R.  Co.  t. 
BuflehT,  80  Colo.  S7,  69  Fac.  582. 

The  pluntiff"*  eontributory  negligence  is 
established  as  a  matter  of  law  by  his  owd 
eridence,  and  bars  recoTery  regardlcBS  of 
uiy  negligence  of  the  defenduit. 

Northern  P.  R.  Co.  v.  Freeman,  174  U.  S. 
379,  43  L.  ed  1014,  19  Sup.  Ct.  Rep.  763; 
Chicago,  R.  1. 1  P.  R.  Co.  Houston,  95  U. 
S.  697,  24  L.  ed.  &42,  7  Am.  Neg.  Cas.  345; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sohwindt,  67 
Kan.  8,  72  Pac.  673;  Missouri  P.  R.  Co.  v. 
Moseley,  6  C.  C.  A.  641,  12  U.  S.  App.  601, 
57  Fed.  921;  King  ▼.  Illinois  C.  R.  Co.  62 
C.  C.  A.  489,  114  Fed.  856;  Tucker  t.  Balti- 
more tO.K  Co.  8  C.  C.  A.  416,  8  U.  S.  App. 
491,  60  Fed.  968;  Denver  ft  R.  O.  R.  Co.  t. 

that  people  were  warned  not  to  cross  it  on 
foot.   The  plaintiff  was  nonsuited. 

But  in  Pearone  v.  Kansas  City  Elev.  R.  Co. 
180  Mo.  208,  79  S.  W.  394,  it  was  held  that 
where  the  only  objection  made  by  a  street 
railway  company  to  the  use  of  a  tunnel 
through  which  its  line  passes  is  a  sij^  posted 
at  the  end  thereof,  reading,  "No  admittance," 
and  this  sign  is  unheeded  by  the  public,  but 
pedestrians  pass  through  auch  tunnel  in  such 
numbers  daily  that  the  car  operators  know 
it  is  unheeded,  and  should  consequently  rea- 
sonably anticipate  the  presence  of  persons 
therein,  the  presumption  of  a  clear  track  is 
destroyed,  and  the  fact  that  such  persons 
may  actually  be  trespassers  does  not  relieve 
such  operators  from  the  duty  of  keeping  a 
careful  lookout  for  the  persona  so  expected 
at  that  point. 

It  is  often  said  that  when  a  railroad  com- 
pany has  thus  erected  warning  signs  along 
its  tracks,  it  has  done  its  whole  duty  towards 
the  public,  and  cannot  be  held  bound  to  do 
more  in  order  to  avoid  liability  for  injury 
to  one  going  upon  the  track. 

Thus,  where  some  streets  of  a  city  cross 
railroad  yards  and  the  many  tracks  therein, 
and  are  guarded  with  flagmen,  and  other 
necessary  precautions  are  taken,  and  other 
streets  though  established  on  both  sides  of 
the  yards,  are  not  open  for  travel  across 
such  yards,  so  far  as  concerns  a  warning  to 
the  public  at  the  point  where  the  latter 
streets  meet  the  railroad  yards,  the  company 
does  its  dut^  when  it  erects  such  signs.  The 
law  does  not  require  that  after  such  public 
warning  the  company  must  repeat  it  by  pro- 
test or  otherwise.  It  has  done  enough  to 
put  people  on  their  guard  for  safety.  And 
people  who  go  across  the  tracks  at  such 
points  are  trespassers,  and  the  company 
owes  them  no  du^  to  watch  for  their  pres- 
ence. Pulley  T.  C»ilcago,  B.  ft  Q.  R.  Co.  94 
Iowa,  S6fl,  63  N.  W.  328. 

And  where  a  railroad  has  posted  along 
its  right  of  way  at  street  intersections  a 
notice  reading;  "Grand  Trunk  Railway 
System.  Warning:  This  right  of  way  is  the 
private  property  of  the  Railroad  Company. 
All  persons  are  warned  against  walking  or 
fa^flpassing  on  the  track  between  stations ; 
47  t,.R.AlK.S,) 


Buffehr,  30  Colo.  27,  09  Pac.  582;  Gulf,  C. 
ft  S.  P.  B.  Co.  T.  Wilkins,  —  Tex.  Civ,  App. 
— ,  82  S.  W.  86] ;  Neal  t.  Carolina  C.  R.  Co. 
126  N.  C.  634,  49  LJLA.  684.  36  8.  E.  117; 
Spaven  v.  Late  Shore  ft  M.  S.  R.  Co.  130 
Mich.  579,  90  N.  W.  325;  Davis  T.  Boston 
ft  M.  R.  Co.  70  N.  H.  619,  49  Atl.  108;  Beck 
T.  Vaneonver  R.  Co.  25  Or.  32,  34  Fac.  753 ; 
Birrell  t.  Great  Northern  B.  Co.  61  Wash. 
386,  112  Fac  862,  Ann.  Cas.  1912  B,  1239; 
Illinois  C.  R.  Co.  T.  Hall,  72  HI.  222;  Greg- 
ory T.  LouisTille  ft  N.  R.  Co.  25  Ky.  L.  Rep. 
1986,  79  S.  W.  238;  Qulf,  C.  ft  S.  F.  R. 
Co.  T.  Matthews,  100  Tex.  63,  03  S.  W. 
1068;  Moody  t.  St.  Louis,  I.  M.  ft  S.  R. 
Co.  95  Ark.  319,  129  S.  W.  783;  Lamb  T. 
Southern  R.  Co.  86  S.  C.  106,  188  Am. 
St.  Rep.  1030,  67  S.  W.  968;  Exum  T. 

by  doing  so  they  run  great  risk  and  are 

liable  to  prosecution,"  it  has  done  all  the 
law  requires,  and  it  cannot  be  held  liable 
for  injuries  received  by  a  child  that  wanders 
upon  the  track.  Katzinski  v.  Grand  Trunk 
R.  Co.  141  Mich.  75,  104  N.  W.  409. 

And  where  a  railroad  company  has  pro- 
vided a  safe  approach  from  its  tracks  to  its 
depot  in  a  city,  and  has  posted  signs  warn- 
ing people  not  to  cross  the  yards  elsewhere, 
reading:  "Notice.  Railroad  grounds.  No 
thoroughfare.  No  trespassing  allowed. 
Dangerous,"  it  has  performed  its  entire  duty 
to  prevent  persons  crosaing  at  unsafe  places. 
It  is  their  legal  duty  to  go  to  and  depart 
from  trains  in  the  way  provided.  The  com- 
pany owes  no  duty  to  travelers  to  station  a 
man  at  the  dangerous  place  to  prevent  them 
from  trespassing.  Perego  v.  Lake  Shore  ft 
M.  S.  R.  Co.  158  Mich.  225,  122  N.  W.  535. 

And  where  a  railroad  company  maintains 
warning  signs  in  its  yards  to  notify  people 
that  there  is  no  thoroughfare,  that  no  tres- 
passing is  allowed,  and  that  the  place  is 
dangerous,  it  has  done  all  it  can  to  warn 
people  away,  unless  it  should  station  men 
at  the  highway  along  the  tracks ;  if,  in  dis- 
regard of  the  dangers  offered  by  the  tracks 
themselvea,  and  of  the  warning  signs,  per- 
sons persist  in  passing  over  such  tracks, 
they  do  so  with  full  knowledge  of  the  dan- 
gers, and  must  take  the  risk  of  injury; 
and  one  so  injured,  though  an  employee  of 
the  company,  and  bent  upon  some  errand  in 
the  line  of  his  duty,  cannot  recover  from 
the  company.  Winnie  v.  Lake  Shore  ft  M. 
S.  R.  Co.  160  Mich.  334,  125  N.  W.  351. 

Thus,  in  Frve  v.  St.  Louis,  I.  M.  ft  8.  R. 
Co.  200  Mo.  377,  8  L.R.A.(N.S.)  1069,  98 
8.  W.  566,  it  waa  said  that  it  is  evident  that 
railroad  companies  are  in  a  sense  defense- 
less against  the  appropriation  of  their  tracks 
by  footmen  in  flippant  and  defiant  disregard 
and  in  the  teeth  of  the  company's  protest, 
who,  when  injured,  seek  the  court  for  relief. 
The  companies  fence  their  right  of  way, 
they  erect  cattle  guards,  and  post  notices 
and  signs  warning  the  public,  and  protest- 
ing against  their  use  of  the  tracks.  What 
more  can  the  company  do  or  should  it  be 
required  to  do  to  protect  itoplp-  Shall  it 
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Atlantic  Coast  Line  R.  Co.  164  N.  C.  408, 
33  L.R.A.(N.S.)  169,  70  S.  E.  845. 

MeasrB.  Bates,  Peer,  St  Peterson,  and 
SnUlvau  A  Christian,  for  defendant  In 
error: 

Defendant  wae  guilty  of  negligence. 

Northern  P.  R.  Co.  t.  Baxter,  109  C.  C. 
A.  635,  187  Fed.  789;  East  St  Louis 
Connecting  R.  Co.  v.  O'Hara,  150  111.  580, 
37  N.  E.  917,  11  Am.  Neg.  Caa.  416;  Palmer 
V.  Chicago,  St.  L.  &  P.  R.  Co.  112  Ind. 
250,  14  N,  E.  70j  1  Thomp.  Neg.  2d  ed. 
§  22;  Schumacher  t.  St.  Louis  &,  S.  F.  R. 
Co.  S9  Fed.  174;  Overton  v.  Indiana,  B. 
ft  W.  R.  Co.  1  Ind.  App.  438,  27  N.  E.  651; 
Rhymes  t.  Jackson  Electric  R.  Light  &  P. 
Co.  85  MiBB.  140,  37  So.  708;  Eskridge  t. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co,  89  Ky. 

employ  armed  guardsT  Shall  it  build  fences 
that  cannot  be  scaled,  crawled  through,  or 
broken  downT  Shall  it  plant  spikes  in  its 
cattle  guards,  to  the  danger  of  its  own  em- 
ployees f  Or  use  pitfalls  T  We  confess  our 
inability  to  answer. 

Many  of  these  cases  declare  that  going 
upon  the  track  in  disregard  of  the  warning 
sign  characterizes  one  as  a  trespasser  to 
whom  no  dut^  to  keep  a  lookout  is  owing. 
But  by  referring  to  notes  in  8  L.R.A.{N.S.) 
1089  and  41  L.R.A.(N.S.)  264.  it  will  be  ob- 
serred  that  some  of  the  jurisdictions  repre- 
sented by  the  cases  above  cited,  under  some 
circumstances,  recognize  a  duty  to  keep  a 
lookout  even  for  trespassers. 

In  a  few  cases  it  has  been  said  that  one 
who  goes  upon  railroad  tracks  in  disregard 
of  such  warning  signs  is  at  best  a  bare 
licensee,  and  must  be  treated  in  law  as  such. 

Thus,  one  who,  for  his  own  convenience 
merely,  attempts  to  cross  railroad  tracks  at 
a  point  where  a  cross  street  abuts  upon  the 
railroad  property,  but  does  not  «ctend  across 
it,  in  disregard  of  signs  or  warning  against 
trespassers,  even  in  pursuance  of  a  general 
custom  by  others  so  to  cross,  is  at  best  a 
bare  licensee,  and  if  guilty  of  contributory 
negligence  in  waiting  upon  the  track  for  a 
train  to  pass  upon  another  track,  cannot 
recover  for  his  injuries  received  by  being 
struck  by  a  train  upon  the  track  where  he 
stands.  Asche  v.  Harmon,  —  Ind.  App.  — , 
101  N.  E.  615. 

And  where  a  sign  is  conspicuously  placed 
at  a  point  where  workmen  from  a  factory 
have  a  choice  of  routes  to  their  homes  in  a 
nearby  city  as  between  a  railroad  right  of 
way  and  a  street,  the  sign  reading: 
"Danger,  beware.  The  public  is  notified  that 
these  railroad  tracks  and  right  of  way  are 
no  thoroughfare;  must  be  used  by  trains, 
and  are  dangerous  for  pedestrians,  who  are 
warned  to-use  the  public  streets,  and  keep 
off  these  private  tracks,"  and  signed  by  the 
general  manager  of  the  railroad  company, 
one  who  uses  such  right  of  way  as  a  path- 
way,  as  others  have  done  daily  for  many 
years,  to  the  knowledge  of  the  company  and 
its  servants,  does  so,  not  as  the  "invited 
guest"  of  the  company,  but  as  a  bare  li- 
47  L.R.A.{N.S.) 


367,  12  S.  W.  580 ;  Roth  v.  Union  Depot  Co. 
13  Wash.  536,  31  L.R.A.  856,  43  Pac.  641, 
44  Pac.  253;  Illinois  C.  R.  Co.  v.  Bammer, 
72  111.  347 ;  Kay  v.  Pennsylvania  R.  Co.  65 
Pa.  269,  3  Am.  Rep.  628 ;  Hooker  v.  Chicago, 
M.  &  St.  P.  R.  Co.  76  Wis.  642,  44  N.  W. 
1085;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Longino. 
54  Tex.  Civ.  App.  87,  118  S.  W.  198;  Young 
v.  Clark,  16  Utah,  42,  50  Pac.  832,  3  Am. 
Neg.  Rep.  315;  McAllister  v.  Seattle  Bmw- 
ing  &  Malting  Co.  44  Wash.  179,  87  Pac 
68 ;  Brown  v.  Boston  &  M,  R.  Co.  73  N.  H. 
568,  64  Atl.  194;  Thomp.  Neg.  2d  ed. 
§  1717;  Conley  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  89  Ky.  402,  12  S.  W.  764. 

Plaintiff  was  not  guilty  of  eontribntoty 
n^ligenoe. 

Indianapolis  Street  R.  Cq.  T.  Marsehke, 

censee;  by  the  company's  acquiescence  in 
such  use,  be  is  only  relieved  from  responsi- 
bilily  of  being  a  trespasser,  and  takes  upon 
himself  all  the  ordinary  risks  attached  to 
the  place  and  the  business  carried  <»  Iqr 
the  railroad.  The  company  owes  hbn  no 
duty  of  prevision,  but  only  the  duty  to  UM 
reasonable  care  to  discover,  and  not  to  In- 
jure him  when  discovered.  Williamson  t. 
Southern  R.  Co.  104  Va.  146,  70  L.R.A.  1007, 
113  Am.  St.  Rep.  1032,  61  S.  E.  195. 

— ^wbere  signs  habitually  disr^arded. 

As  suggested  in  the  beginning,  a  second 
question  often  arises  in  these  cases  as  to  the 
effect  of  the  habitual  disregard  of  such  signs 
on  the  part  of  the  public  upon  the  duty  and 
ressponsihility  of  the  railroad  company,  and 
in  this  connection  is  found  the  real  conflict 
of  opinion.  At  least,  it  appears  to  be  such 
at  ^rst  reading  of  the  cases.  For  while 
many  cases  go  upon  the  tSieory  that  one  who 
goes  upon  railroad  tracks  in  disregard  of 
warning  signs  is  not  rendered  less  a  tres- 
passer by  reason  of  the  fact  that  others  may 
also  be  trespassers,  other  cases  follow  the 
argument  that  by  long-continued  acqui- 
escence on  the  part  of  the  company  in  the 
common  and  habitual  use  of  ito  tracks  by 
the  public,  in  disregard  of  its  warning  signs, 
a  presiunption  of  consent  is  raised,  and  the 
person  thus  disr^arding  the  signs  thereby 
loses  his  character  of  trespasser,  and  vir- 
tually becomes  a  licensee,  and  must  be 
treated  accordingly.  But  this  seeming  con- 
flict of  opinion  largely  disappears  upon  a 
closer  examination  of  the  cases,  or  at  least, 
can  be  explained  upon  the  ground  that  in  the 
former  group  of  cases  the  company's  ac<^ui- 
escenee  had  not  been  of  such  long  duration 
as  in  the  latter  group,  «.  «.,  the  acquieseenoe 
had  not  existed  long  enough  to  raise  a  pre- 
sumption of  consent.  In  some  caaes  the 
exact  length  of  time  does  not  appear,  bat  it 
is  believed  that  this  explanation  is  gener- 
ally applicable. 

Thus,  while  it  has  been  said  that  the 
theory  that  one  who  goes  upon  railroad 
tracks  in  spite  of  railroad  signs  is  a  tres- 
passer is  especially  i^tplicable  to  one  going 
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IM  Ind.  490,  77  N.  E.  945;  Ablatd  t.  De- 
troit United  B.  Co.  189  Mich.  248,  102 
N.  W.  741;  Thompson  t.  Northern  P.  R. 
Co.  03  Fed.  S84;  Northern  P.  R.  Co.  v. 
Baxter,  109  C.  C.  A.  635,  187  Fed.  787. 

The  broad  inference  drawn  from  the  post- 
ed  notices  waa  negatived  hj  the  fact  that 
the  user  remained  unchanged. 

De  Haven  t.  Henness^  Bros.  &  E.  Co. 
69  C.  C.  A.  620,  187  Fed.  475,  18  Am.  Neg. 
Rep.  605;  Mnrreil  r.  Missouri  P.  R.  Co.  106 
Mo.  App.  88>  70  S.  W.  506;  Xhomp.  Neg.  Zd 
ed.  8  1888. 

Gilbert,  Circuit  Jndg^  dellTered  the 
opinion  of  the  court: 

Error  is  assigned  to  the  refusal  of  the 
trial  court  to  sustain  the  objection  of  the 


plaintiff  in  error  to  testimony  ofliered  to 
show  the  common  use  of  the  tradu  by 
pedestrians  at  and  iMfore  the  time  of  the 
accident.  It  is  contended  tliat,  whatever 
may  liave  been  th«  implied  license  to  pedes- 
trians to  walk  on  the  main  track  prior 
thereto,  the  license  had  been  revolwd  some 
two  or  three  montlis  before  the  accident  hy 
the  posting  of  "no  trespass"  signs.  The 
theory  of  the  plaintiff  in  error  seems  to  be 
that  by  posting  such  notices  the  plaintiff  in 
error  was  absolved  from  all  duty  to  observe 
reastmable  care  in  the  handling  of  its  trains, 
aotwitiistanding  that  it  knew  that  the  in- 
habitants of  the  town  still  walked  along  the 
tracks,  as  had  been  their  custom  before  the 
notices  were  posted.  That  contention  can- 
not be  sustained.  The  record  does  not  show 


upon  a  railroad  trettle,  where  there  ia  noth- 
ing to  show  that  Buch  trestle  is  used  by  the 
public  generally  as  a  walk  way,  and  there- 
fore no  acquiescence  by  the  company  in  such 
use  appears  <Smalley  v.  Southern  R.  Co.  67 
&  C.  »3.  36  S.  E.  489) ,  this  theory  has  been 
held  applicable  to  persons  thus  going  upon 
a  railroad  bridge,  although  other  persons 
may  have  trespassed  upon  the  same  bridge 
(Beieer  v.  Chesapeake  i.  0.  B.  Co.  29  Ky. 
L.  Rep.  240,  02  S.  W.  928). 

And  in  Lamb  v.  Southern  R.  Co.  86  S.  C. 
106,  138  Am.  St.  Rejp.  1030.  67  S.  E.  968,  it 
was  said  that  acquiescence  by  a  railroad 
ciHnpany  in  the  use  of  its  river  bridges  or 
trestles  by  pedestrians  cannot  be  inferred 
from  the  fact  that  many  persona  choose  to 
take  the  risk  of  using  them  as  walk  ways  in 
disregard  of  tjie  fact  that  the  company  has 
posted  conspicuous  notices  forbidding  them 
to  do  so.  It  cannot  be  inferred,  from  the 
fact  that  planks  have  been  placed  upon  the 
bridge  or  trestle,  to  be  used  by  its  own  em- 
ployees, that  the  company  intended  others 
to  cross  therecoi.  When  a  railroad  company 
warns  persons  against  the  use  of  such  a 
dangerous  structure,  those  who  insist  on 
incurring  the  peril  of  using  it,  however 
numerous  they  may  be,  have  no  right  to 
charge  the  company  with  acquiescence  in 
such  use.  Nor  is  the  company  bound  to  put 
signs  along  the  trestle  in  anticipation  that 
petaons  may  climb  up  at  a  point  between  the 
approaches. 

And  this  rule  applies  to  one  going  upon 
traclcs  wittiin  railroad  yards  in  disregard  of 
warning  signs,  notwithstanding  that,  in  spite 
of  such  warning  signs,  people  have  been  in 
the  habit  of  disregarding  them,  and  crossing 
to  and  fro  for  years,  ^th  by  day  and  by 
night,  thereby  making  a  path  across  the 
trades  at  such  point.  Such  crossing  clearly 
amounts  to  contributory  negligence,  and  no 
recovery  can  be  had  against  the  company  for 
the  resultant  deatii  of  the  pedestrian. 
Pulley  V.  Chicago,  B.  ft  Q.  R.  Ca  94  Iowa, 
665,  63  N.  W.  328. 

And  although  people  in  general  are  in  the 
habit  of  passing  over  tracks  within  railway 
Tarda  in  spite  of  warning  signs,  one  who  is 
toinrcd  in  attempting  so  to  do  cannot  re- 
47  L.BJi.(N.B.) 


cover  from  the  company;  the  company  owes 
him  no  duty  as  a  member  of  the  traveling 
public  rightfully  there.  Winnie  v.  Lake 
Shore  &.  M.  S.  R.  Co.  160  Mich.  334,  12S 
N.  W.  361. 

And  this  rule  applies  to  one  going  upon 
railway  tracks  in  a  country  district  in  dis- 
regard of  warning  signs  posted  near  by, 
although  many  people  are  accustomed  to  use 
the  tracks  at  that  point  as  a  walk  way  by 
day  in  spite  of  the  notices,  and  although 
the  tracks  are  used  even  at  night  in  winter 
months  by  eight  or  ten  mill  men  and  by  cer- 
tain patrons  of  a  saloon  in  a  nearliy  towi^ 
who,  after  lingering  until  late  in  the  night 
over  their  cups,  walk  the  railroad  back  to 
their  homes  in  spite  of  its  dangers.  Frye  v. 
St.  Louis,  L  M.  &  S.  R.  Co.  200  Mo.  377, 
8  L.R.A.(N.S.)   1009,  98  S.  W.  666. 

So,  it  has  been  held  that  the  fact  that 
others  are  accustomed  to  use  the  tracks 
within  railroad  yards  as  a  walk  way  in  dis- 
regard of  warning  signs  affords  no  just 
foundation  for  the  inference  that  the  com- 
pany has  consented  to  such  use.  Hyde  v. 
Missouri  P.  R.  Co.  110  Mo.  272,  10  S.  W. 
483.  Or  for  the  claim  of  a  license  from  the 
company  that  the  tracks  may  be  so  used. 
Koegel  V.  Missouri  P.  R,  Co.  181  Mo.  379, 
80  S.  W.  905. 

And  the  fact  that  for  a  number  of  years 
the  residents  generally  In  a  small  village  at 
that  place  have  been  in  the  habit  of  using 
the  railroad  track  as  a  footpath  does  not 
change  the  rule.  Hamlin  v.  Columbia  ft  P. 
S.  R.  Co.  37  Wash.  448,  79  Pac.  901. 

Thus,  in  the  last  case  cited  it  was  said 
that  it  is  a  matter  of  common  knowledge 
that  all  railroads  are  used  to  a  greater  or 
less  extent  by  foot  passengers  unless  such 
passengers  are  absolutely  excluded  there- 
from b^  barriers  or  by  force.  The  very  trade 
itself  IS  a  continuing  notice  and  warning 
against  the  danger  of  so  doing.  The  tri^ 
is  constructed  primarily  for  the  purpose  of 
carrying  passengers  and  freight  in  cars,  and 
its  use  as  a  footpath  is  always  secondary. 
To  permit  its  use  as  such  greatly  increases 
the  danger  to  those  traveling  in  cars,  and 
it  is  not  the  policy  of  the  law  to  encourage 
such  use,  and  unless  a  clear  right,to  be  upon 
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un  wliat  was  the  language  of  the  notices. 
We  may  assume  that  it  was  a  notice  for- 
bidding trespass  on  the  right  of  way.  The 
evidrace  ia  that  such  notices  were  disre- 
garded hy  the  puhlic,  and  that  no  effort 
whatever  was  made  by  the  plaintiff  in 
error  to  enforce  the  prohibition  against 
trespass,  and  that  no  warnings  of  any  kind, 
oth^  than  the  notices,  were  ever  given. 
By  simply  posting  such  a  notice,  which  it 
knows  is  disregarded,  a  railroad  company 
cannot  wholly  shift  its  responsibility.  It 
is  still  obliged  to  move  its  trains  with  rea- 
sonable regard  to  the  personal  safety  of 
those  who  its  officers  know  are  likely  to  be 
found  on  its  tracks.  In  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Longino,  54  Tes.  Civ.  App.  87, 
118  S.  W.  198,  the  court  said:  "We  take  it 
to  be  well  settled  that  railroad  companies 
are  charged  with  the  duty  of  exercising  or- 
dinary care  to  discover  the  presence  of  per- 
sons  on  their  tracks,  and  to  avoid  injuring 
them  at  those  places  where,  under  all  the 
circumstances,  they  are  reasonably  ehai^e- 
able  with  knowledge  tiiat  such  persona  are 
liable  to  be;  and  in  our  judgment  it 

the  track  at  the  given  place  is  shown,  a  foot- 
man thereon  is  to  be  regarded  as  a  tres- 
passer. 

On  the  other  hand,  as  stated  above,  where 
the  company's  ttcquiescence  has  continued 
long  enough  to  raise  a  presumption  of  con- 
sent, the  pedestrian's  disr^iard  of  warning 
signs  will  not  render  him  a  trespMser,  but 
he  will  be  treated  as  a  licensee. 

Thus,  where  a  railroad  is  constructed 
upon  what  has  been  a  public  highway,  and 
the  public  does  not  cease  at  any  time  to  use 
it  as  such  for  foot  travel,  and  the  railroad 
company  keeps  a  space  3  feet  wide  on  both 
sides  of  the  track  smooth,  level,  and  solid  for 
a  footway  for  a  period  of  more  than  thirty 
years,  such  footway  is  a  public  liigliway  for 
pedestrians,  and  tiie  erection  thereafter  by 
the  company  of  a  warning  board  reading: 
"All  persons  are  forbidden  from  using  this 
track  for  foot  passage"  does  not  give  the 
railroad  company  a  right  in  the  footway 
which  it  did  not  already  possess,  nor  de- 
prive the  public  of  one  which  it  did  possess; 
and  therefore  a  pedestrian  has  a  right  to 
be  thereon,  and  is  not  a  trespasser  or  a  more 
licensee,  and,  if  free  from  contributory 
negligence,  he  may  recover  for  an  injury 
received  while  walking  there  by  reason  of 
the  n^ligcnce  of  the  company's  servants. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Down^,  18 
Ind.  App.  140,  47  N.  W.  404,  3  Am.  Neg. 
Rep.  638. 

And  where  for  many  years  people  have 
used  railway  tracks  within  a  city  as  a  path- 
way, and  the  company's  sign  warning  them 
off  has  never  been  ol>cyed,  ttut  has  been  com- 
pletely ignored,  such' use  of  the  tracks  is 
practical^  with  the  consent  of  the  company, 
and  one  so  using  them  is  not  a  trespasser, 
but  a  licensee,  and  the  company  owes  him  a 
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can  make  no  difference,  to  far  as  tiie 
duty  of  the  railroad  company  is  concerned, 
whether  such  persons  are  technically  to 
be  classed  aa  treepaasere,  licensees,  or 
persons  using  the  company's  tracks  as 
of  right.  In  all  such  cases  the  duty  is  im- 
posed because  of  the  broad  rule  of  humanity 
that  one  engaged  in  so  dangerous  a  business 
is  required  to  exercise  ordinary  care  to 
avoid  injuring  another,  when  the  presence 
of  and  danger  to  such  other  person  is  rea- 
sonably to  be  anticipated." 

In  Conley  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  89  Ky.  402,  12  S.  W.  764,  it  was  held 
that  the  detaching  of  part  of  the  train  and 
allowing  it  to  run  into  the  town  unattended 
on  a  dark  night,  with  no  lights  in  front  and 
no  signal,  was  such  a  departure  from  the 
defendant's  duty  to  the  public  as  to  entitle 
the  plaintiHr  to  recover,  though  his  intestate 
was  a  technical  trespasser.  Said  the  court: 
"By  being  technically  a  trespasser  he  does 
not  forfeit  all  right  to  protection.  .  .  . 
Why  is  he  not  ordinarily  required  to  look 
out  for  trespassers  in  running  his  train? 
It  is  not  because  the  trespasser  has  for- 

lookout  duty.  Murrell  v.  Missouri  P.  K.  Co. 
105  Mo.  App.  88,  79  S.  W.  605. 

And  one  walking  upon  railroad  tradu 
within  city  limits  at  a  place  commonly  and 
habitually  used  by  the  public  as  a  pathway 
with  the  knowledge  and  acquiescence  <tf  the 
company  is  not  a  trespasser,  but  a  licensee, 
notwithstanding  the  posting  of  warning  no- 
tices forbidding  all  persons  not  having  busi- 
ness with  the  company  to  sit  or  walk  upon 
the  tracks,  and  prohibiting  walking  upon  or 
crossing  the  tracks  ezc^t  at  r^fular  cross- 
ings, and  the  fact  that  he  is  so  walking  when 
killed  by  a  train  will  not  constitute  negli- 
gence such  as  to  defeat  a  recoveiy  for  nis 
death  by  his  representative.  Ouli,  CAS. 
F.  R.  Co.  V.  Matthews,  M  Tex.  160,  88  S. 
W.  192. 

A  person  walking  on  a  railroad  track  at  a 
place  which  had  been  for  years  habitually 
used  by  the  public  as  a  pathway  is  not  a  tres- 
passer, and  the  company  owes  him  the  duty 
of  using  ordinary  care  to  discover  him  and 
to  avoid  injuring  him,  and  it  cannot  change 
this  duty  or  muce  bim  a  trespasser  by  the 
mere  posting  of  signboards,  warning  people 
not  to  trespass  on  those  grounds.  Missouri, 
K.  4  T.  R.  Co.  V.  Sharp,  —  Tex.  Civ.  App. 
— ,  120  S.  W.  263;  Gulf,  C.  &  S.  P.  R.  Co.  v. 
Cohen,  —  Tex.  Civ.  App.  — ,  126  S.  W.  916. 

Also  where  the  track  is  commonly  used 
by  pedestrians  in  spite  of  "No  Trnpass" 
signs,  as  before  their  erection,  to  the  knowl- 
edge of  the  company,  and  long  enough  to 
imply  acquiescence  on  its  part,  and  no  effort 
is  made  by  the  latter  to  enforce  the  prohi- 
bition against  trespass,  such  company  is  not 
absolved  from  the  duty  to  use  reasonable 
care  in  handling  its  trains:  a  person  so 
going  upon  the  track  is  not  a  trespasser,  such 
as  to  be  barred  from  recovery  for  injury  ex- 
cept that  which  is  wantitply  or  recklessly 
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feited  his  right  to  protection,  but  it  is 
because  he  has  the  right  to  presume  that  he 
will  not  trespass  upon  the  track." 

In  Murreli  t.  Missouri  P.  R.  Co.  106 
Mo.  App.  88,  70  S.  W.  505,  the  evideoce  was 
that  for  many  years  people  had  used  the 
right  of  way  and  the  tracks  as  a  passway, 
and  that  this  was  with  the  coDsent  of  the 
company;  for  while  a  sign  was  shown  to 
have  been  put  up,  warning  people  away, 
it  was  never  obeyed,  and  the  defendant  knew 
that  for  many  years  it  had  been  altogetlier 
ignored.  The  court  said:  "It  follows  that 
plaiotiff  was  not  a  trespasser  when  walking 
along  the  track  or  on  the  right  of  way. 
Morgan  v.  Wabash  B.  Co.  159  Mo.  262,  60  8. 
^V.  IBS.  It  was  the  duty  of  defendant's 
servants  in  charge  of  the  engine  to  keep  a 
lookout  for  persons  on  the  track,  and  its 
liability  Is  not  limited  to  want  of  care 
after  discovery  of  the  danger." 

In  International  t  G.  N.  R.  Co.  v.  Brooks, 
—  Tel.  Civ.  App.  — ,  54  S.  W.  1056,  it  was 
lield  that  where  a  street  which  crossed  a 
railroad  track  and  ascended  a  bluff  was  used 
by  pedestrians  as  a  highway  for  many  years, 


and  the  railroad  company  maintained  steps 
where  the  street  ascended  the  bluff,  and  the 
track  was  used  as  a  thoroughfare  at  all 
hours,  one  who  passed  along  the  track  to 
ascend  the  steps  is  not  a  trespasser,  al- 
though the  company  had  put  up  signs  for- 
bidding  all  persons  except  employees  to  go 
upon  the  tracks. 

The  trial  court  did  not  err,  therefore,  in 
refusing  the  instruction  requested  by  the 
plaintiff  in  error  on  the  subject  of  the 
notice,  the  substance  of  which  was  that  the 
plaintiff  had  no  right  to  disregard  such 
signs  and  go  upon  the  right  of  way  in 
spite  of  them;  that  if  he  did  so  be  was  a 
trespasser,  and  could  not  recover,  unless 
he  was  wantonly  or  recklessly  injured;  and 
that  this  would  be  true,  even  if  the  public 
had  been  accustomed  to  use  the  right  of 
way  as  a  footpath  for  several  years  past, 
"as  the  placing  of  signs  should  be  con- 
sidered to  revoke  any  permission  that  might 
previously  have  been  given."  The  instruc- 
tions so  requested  ignored  the  facts  in  the 
case,  among  which  was  the  continued  use 
of  the  proper^  without  objection  at  inter- 


inflicted.     GlUT    NOBTHRBN    R.    CO.  T. 

Tbomfson. 

Also  in  Dublin,  W.  ft  W.  R.  Co.  v.  Blat- 
tery,  R.  3  App.  Gas.  1156,  30  L.  T.  N.  S. 
365,  27  Week.  Rep.  191,  where  one  who  went 
with  a  passenger  to  see  him  off  on  the  train 
was  killed  in  crossing  the  tracks  at  a  place 
where  a  sign  was  posted  reading:  "Beware 
of  the  trains;  do  not  cross  the  road  except 
at  the  road  gates,"  it  was  held  that  his  dis- 
regard of  the  sign  was  not  a  defense  to  the 
action  for  damages,  since  for  three  years  it 
had  been  disregarded  by  the  public  in  gen- 
eral, with  the  full  knowledge  of  the  com* 
pany^s  servants,  and  without  the  least  ob- 
jection on  tlieir  part;  the  deceased  was 
therefore  not  a  trespasser,  but  was  right- 
fully there,  and  the  company  owed  him  the 
duty  to  use  reasonable  care  to  look  out  for 
and  avoid  injuring  him. 

And  even  though  a  pedestrian  who  goes 
upon  a  railroad  track  regardless  of  sign- 
boorda  warning  people  to  keep  off  the  track 
xoay,  strictly  speaking,  be  only  a  trespasser 
-or  a  licensee,  yet  where  the  track  at  that 
point  lies  within  the  city  limits  and  is  pre- 
pared with  cinders  for  a  convenient  walk 
way,  and  has  been  liabitually  used  as  such 
by  the  public  for  many  years,  the  train 
operatives  who  are  cognizant  of  this  habit  of 
the  people  must  keep  a  lookout  and  use 
ordinary  care  to  avoid  injuring  snoh  pedes- 
trians,  and  the  company  will  be  liable  for 
injuring  them  if  ^at  care  is  not  used. 
Loaisville  ft  N.  R.  Co.  v.  HosUns,  32  Ky.  L. 
Sep.  1263,  108  S.  W.  306. 

A  sign  posted  at  the  entrance  to  a  railway 
yard,  warning  trespassers  to  keep  off  the 
tracks  and  grounds,  and  warning  and  for- 
bidding all  persons  "except  employees  and 
penmis  whose  hnsineas  requires  their  prea-  M  Atl.  1B4. 
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mce,"  does  not  apply  to  an  employee  of  the 
railroad,  although  not  on  duty  at  the  time, 
so  that  he  ia  not  a  trespasser  upon  the  tracks 
at  that  place,  and  may  recover  for  injuries 
received  by  reason  of  the  negligence  of  the 
company's  servants,  especially  where,  br 
long-continued  and  general  use  of  such 
trades  by  the  public  as  a  highway,  the  jury 
are  warranted  in  finding  that  the  company 
has  acquiesced  in  such  use.  International 
ft  G.  N.  R.  Co.  V.  Brooks,  —  Tex.  Civ.  App. 

— i  64  s.  w.  lose. 

And  finally,  under  a  statute  intended  to 
prevent  a  person  injured  on  a  railroad  right 
of  way  from  proving  that  he  had  a  right  to 
be  there  by  evidence  that  he  or  others  had 
been  accustomed  to  use  such  right  of  way 
as  he  was  using  it  when  injured,  and  provid- 
ing that  the  civil  liability  of  railroads  in 
such  cases  shall  he  limited  to  damages  occa- 
sioned by  their  wilful  or  gross  negligence 
when  Bucn  railroads  have  posted  notices  for- 
bidding such  trespass,  the  notice,  in  order  to 
benefit  the  company,  must  be  posted  at  the 
time  of  the  injury,  and  must  be  maintained 
in  such  condition  that  pedestrians,  by  the 
exercise  of  reasonable  care,  can  know  of  it; 
and  a  notice  posted  under  another  statute 
relating  to  private  crossings,  and  warning 
pedestrians  that  they  must  dose  the  gate, 
and  adding,  "Trespassers  are  forbidden  to 
enter  or  cross  here,"  it  seems  is  insufficient; 
and  aside  from  such  statutes,  the  company 
is  liable  for  negligently  injuring  a  person 
even  though  a  trespasser  upon  the  tracks, 
provided  such  person  was  in  the  exercise  of 
ordinary  care,  and  the  company  should  have 
anticipated  his  presence  there  because  of  the 
habitual  use  of  the  tracks  by  pedestrians. 
Brown  T.  Boston  ft  M.  R.  Co.  73  N.  H.  688, 

H.  G.  Sh. 
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ference  on  tbe  part  of  the  plaintiff  in  error, 
and  that  the  posted  notices  were  habitually 
disregarded  to  such  an  extent  aa  to  raise 
a  presumption  of  acquiescence.  In  this  con- 
nection the  court  properly  charged  on  the 
subject  of  license,  and  said :  "Such  a  license 
cannot  be  implied,  unless  the  use  by  the 
public  has  been  definite,  long,  open,  and  has 
continued  for  a  considerable  period  of  time. 
.  .  .  In  other  words,  you  must  find  that 
the  use  has  continued  for  a  considerable 
period  of  time  by  a  considerable  num- 
ber of  persons,  and  has  been  acquiesced 
in  by  the  defendant  company." 

The  case  of  Anderson  v.  Northern  P.  R. 
Co.  19  Wash.  340,  53  Pac.  345,  4  Am.  Neg. 
Rep.  235,  cited  by  plaintifiF  in  error,  is  not 
in  point.  In  that  case  the  railroad  com- 
pany had  used  a  certain  tract  of  land  in 
a  town  as  a  yard  and  site  for  railroad 
sliops.  The  shops  were  destroyed  by  fire, 
leaving  exposed  a  pit,  into  which  the  plain- 
tiff fell  on  a  dark  and  stormy  night.  The 
evidence  was  that,  immediately  after  the 
fire,  the  railroad  company  posted  notices 
warning  trespassers  off  the  premises,  and 
that  it  gave  personal  warning  to  the  plain- 
tiff. Under  those  circumstances  the  court 
properly  held  that  the  notice  was  effectual 
to  rebut  the  presumption  of  a  license. 

The  question  of  contributory  negligence  is 
a  question  of  fact,  to  be  passed  upon  by  the 
jury  whenever  the  undisputed  tacts  are  such 
that  different  minds  might  reasonably  come 
to  different  conclusions  aa  to  the  reason- 
ableness and  care  of  the  Injured  party's 
conduct.  If  the  evidence  is  such  as  to  leave 
the  mind  in  a  state  of  doubt  on  the  sub- 
ject, the  case  should  not  be  withdrawn  from 
the  jury.  These  principles  are  so  well  es- 
tablished as  to  require  the  citation  of  no 
authority.  It  may  be  added  that  the  ques- 
tion whether  or  not  the  person  injured  is 
guilty  of  contributory  negligence  may  often 
depend  upon  a  variety  of  considerations. 
The  question  ia  not  always  answerable  by 
pointing  to  the  fact  that  the  injured  party 
might  have  used  a  safe  way.  Whether  a 
reasonably  prudent  person  would  have 
taken  the  safe  way  may  depend  upon  the 
situation  and  the  circumstances,  the  accessi- 
bility and  the  proximity  of  the  safe  way, 
the  difficulties  and  obstructions  to  the  use 
of  tile  safe  way,  the  extent  of  the  public 
travel  on  the  chosen  way,  the  frequency 
of  tlu  passage  of  trains  over  it,  and  alert- 
new  in  looking  out  for  passing  trains. 
There  was  evidence  tending  to  show  that 
there  wtM  not  a  pcrfecUy  safe  and  equally 
convenient  path  at  the  side  of  the  track; 
that,  while  there  was  a  pathway  between 
the  track  and  the  ravine,  it  was  a  very 
rough  pathway,  made  of  loose  cinders,  which 
were  being  dumped  on  H  at  that  time;  and 
47  L.RA.(N.S.) 


that  at  places  the  width  of  the  path  be- 
tween the  track  and  the  gulch  was  very 
narrow,  and  that  at  one  place  it  was  ob- 
structed by  a  pile  of  timbers.  There  was 
also  at  one  side  a  wagon  road,  hut  it  went 
down  into  the  gulch  to  a  distance  of  100 
yarda  from  the  railroad,  and  then  ascende  I 
a  steep  hill  to  the  town,  and  it  was  not 
used  by  foot  paesengers.  In  Thompson  v. 
Northern  P.  R.  Co.  85  C.  C.  A.  357,  93 
Fed.  384,  we  said:  "It  was  equally  the 
duty  of  the  plaintiff  in  error  to  keep  his 
eyes  open  and  a  careful  watch  in  both 
directions.  Manifestly,  he  could  not  look 
in  opposite  directions  constantly.  Whether 
or  not  he  exercised  the  degree  of  care  re- 
quired of  him  by  the  law  ought,  we  think, 
to  have  been  left  to  the  jury,  under  appro- 
priate instructions  in  respect  to  contribu- 
tory negligence." 

In  Northern  P.  R.  Co.  v.  Baxter,  109  C. 
C  A.  685,  187  Fed.  787,  a  case  in  which 
a  flying  switch  was  made,  and  a  box  car 
was  allowed  to  run  on  the  downgrade  unat- 
tended and  without  a  lookout,  and  without 
signal  or  warning,  whereby  the  plaintiff  was 
hurt,  the  latter  having  testified  that  ho  had 
looked  back  twice  to  ascertain  if  the  engine 
was  approaching  and  that  he  had  seen 
it  previously  beyond  the  switch,  and  sup- 
posed there  was  no  danger,  we  held  that 
the  evidence  required  the  submission  to  the 
jury  of  the  question  of  his  contributory 
negligence.  In  view  of  all  the  evidence  in 
the  present  case,  we  find  no  error  in  Uie 
refuaal  of  the  trial  court  to  take  the  case 
from  the  jury  on  the  ground  of  the  con- 
tributory negligence  of  the  defendant  in 
error. 

The  judgment  is  affirmed. 
Petition  for  rehearing  denied. 


WAStolNOTON  StTPRKHS!  OOmiT. 
(Department  Mo.  1.) 

E.  E.  SIE6LEY,  Ezr.,  ete.,  of  M.  J.  Hen^y, 
Deceased, 

v. 

HAMILTON  ROSS  SIMPSON,  Reept.. 
and 

RICHARD  H.  SIMPSON,  Appt. 

(78  Wash.  69,  131  Pac  479.) 

Will  —  mlRtake  In  name  —  extrinsic  evi- 
dence. 

The  legatee  in  a  will  may  be  shown  by 

Note.  —  Extrinsic  evidence  to  establimH 
identity  of  legatee  or  deviaee. 

1.  General  rule,  515. 
IL  Latent  or  patent  ambiguity  as  a 
test.  620. 
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extrinBtc  evidence  to  be  anotlier  tbsm  the 
person  named  u  legatee,  although  the  name 
used  applied  to  an  existing  person. 

(Apnl  15,  1913.) 

APPEAL  hy  defendant  Richard  H.  Simp- 
■on,  from  a  judgment  of  the  Superior 
Court  for  King  Oonnly  in  an  interpleader 
proceeding  to  determine  the  right  to  a 
legacy  under  the  will  of  M.  J.  Henc?,  de- 
ceased.  Affirmed. 
The  facts  ue  stated  in  the  opinion. 
Mr.  Bolon  T.  WlUlama,  for  appellant: 
Parol  testimony  is  admissible  only  in 
ease  of  an  ambiguity. 

Page.  Wills,  S  820;  Bood.  Wills,  g  437;  1 
Jarman,  Wills,  Sth  Am.  ed.  chap.  13. 

in.  Where  name  of  benedciary  is  inae- 
eurately  stated, 
a.  AdmiBsibility  of  extrinsic  evi- 
dence to  identify  individu- 
al. 

1.  In  general,  522. 

2.  Name  used  by  testator,  622. 
Ik  Admissibility  of  extrinsic  evi- 
dence to  identify  corpora- 
tion. 

1.  In  general,  S23. 

2.  Educational  societies,  524. 

3.  Miaaionary  societies,  524. 

4.  Religious  societies,  525. 
fi.  Charitable  societies,  525. 

e.  Where  inaccurate  name  applies 
to  more  than  one  individual 
or  corporation,  626. 

d.  Extrinsic  evidence  as  to  bene- 

ficiary to  validate  devise  or 
bequest,  527. 
IV.  Where  individual  or  corporation  is 
designated    with  substantial 
accuracy. 

a.  In  general,  S27. 

b.  Individual,  S28. 
0.  Corporation,  628. 

y.  When  designatitm  by  name  and  de- 
scription does  not  apply  to 
same  person. 

a.  Controlling  eflFect  of  name  ver- 

sus description,  529. 

b.  Illustrative  cases  where  name 

controlled,  S20. 

e.  Illustrative  cases  where  descrip- 

tion controlled,  630. 
TI.  Where  designation  is  by  description, 
and  not  by  name. 

a.  Where  description  is  indefinite 

or  inaccurate,  531. 

b.  Where   there   are   persons  in 

existence   answering  the 

description. 
1.  In  general,  532. 
8.  Children. 

(a)  In  general,  532. 

(b)  Extrinsic  evidence  to 
cliange  order  of  devo- 
lution, r>33. 

3.  Nephew  or  niece,  533. 

4.  Heirs  or  next  of  kin,  533. 
«7  LAA.(N.S.) 


In  no  case  has  a  stranger  te  the  will  been 
permitted  to  claim  against  one  who  is 
named  and  described  in  the  will. 

30  Am.  &  Eng.  Enc  Law,  2d  ed.  673; 
Jones,  Er.  |§  486,  486,  497;  Tucker  t.  Sea- 
man's Aid  Soc.  7  Met.  188. 

Messrs.  Dorr  4k  Hadley,  for  respondent: 

No  person  can  be  found  to  answer  the 
description  "my  friend  Richard  H.  Simp- 
wm."  The  words  "Richard  H."  are  there- 
fore erroneous  and  must  be  stricken.  Thi» 
leaveB  a  devisee  doscribed  as  "my  friend! 

 Simpson,"  and,  in  view  of  the- 

surrounding  circumstances  at  the  time  the- 
will  was  made,  it  is  easy  to  determine  that: 
the  devisee  intended  was  Hamilton  Rossi 
Simpson. 

Collins  T.  Capps,  236  111.  560,  126  Am. 

VI.  b — continued. 

6.  L^itimate  and  illegitimate 
children, 
(a)  Where  there  are  le- 
gitimate children, 
534. 

(h)  Where  no  legitimate 
children,  634. 
fl.  Where  there  are  more  than  one 
claimant,  some  of  whom  an- 
swer description  only  by  repu- 
tation, 535. 

d.  Where  one  of  the  claimants  has 

been  referrad  to  hj  testator  by 

  designation  used  in  will,  535. 

Vll.  Where  name  or  description  applies  to 
more  than  one  person,  636. 
VIII.  Where  there  is  no  sufficient  name  or 
description,  537. 
IX.  Character   of   evidraoe  admissible. 

a.  The  surrounding  facts  and  cir- 

cumstances, 537. 

b.  Use  of  name  applied  by  publie 

or  by  testator,  638. 

e.  ReUitiona  existing  between  tes- 

tator and  elaimant,  638. 

d.  Knowledge  of  testator,  539. 

e.  Reference  to  other  instrument^ 

540. 

f.  Miscellaneous,  540. 

g.  Declarations  of  testator. 

1.  In  general,  540. 

2.  Character    of  declaration;. 

641. 

3.  Where  purpose  is  to  con- 

tradict terms  of  will,  542. 

h.  Testimony  of  the  scrivener,  542. 


I.  General  rule. 

There  is  more  or  less  confiict  among  the 
cases  as  to  when  there  is  such  an  am- 
biguity or  uncertainty  as  to  the  person  or 
eorporation  entitled  to  a  bequest  or  devise 
as  to  render  c<Hnpeient  extrinjaie  evidence  to 
show  the  intention  of  the  testator,  to  aid  in 
determining  the  person  or  eorporation  en- 
titled thereto,  and  there  is  also  conflict  as 
to  the  character  of  evidence  admissible,  and 
this  conflict  has  sometimes  induced-  the  be-i 
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St.  Rep.  232,  85  N.  E.  934;  Acton  v.  Lloyd, 
37  N.  J.  Eq.  5;  Camoys  t.  Blundell,  1  H.  L. 
'f'as.  778;  Woman's  Foreign  Missionary  See. 
V.  Mitchell,  93  Md.  199,  53  L.R.A.  711,  48 
Atl.  737;  Hinckley  v.  Tbacher,  139  Mass. 
-477,  52  Am.  Rep.  719,  1  N.  E.  840;  Reilly 
"v.  Union  Protestant  Infirmary,  87  Md.  664, 
40  Atl.  884;  Hockensmith  v.  Slusher,  26 
Mo.  237;  Reformed  Presby.  Church  v.  Mc- 
Millan, 31  Wash.  643,  72  Pac.  502;  Wilson 
V.  Stevens,  69  Kan.  771,  51  Pac.  903;  Evans 
V.  Hooper,  3  N.  J.  Eq.  204 ;  Connolly  v.  Par- 
don, 1  Paige,  291,  19  Am.  Dec.  433. 

Monnt,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is  whether  parol 
evidence  is  admissible  in  the  construction 

lief  that  there  is  a  conflict  among  the  au- 
thorities as  to  the  admiBsibility  of  extrinsic 
proof  under  any  circumstances  to  identify  a 
egatee  or  devisee.  Nevertheless,  an  examina- 
tion of  the  cases  makes  it  clear  that  what- 
ever conflict  of  authority  there  is,  pertains 
to  the  application  of  the  rule,  and  not  to  the 
general  rule  that  whenever  there  exists, 
I'ither  from  the  language  of  the  will  or  from 
the  proof  of  extrinsic  facts,  an  ambiguity 
or  uncertainty  aa  to  the  person  entitled  to 
a  devise  nr  legacy,  which  cannot  be  made 
clear  by  a  construction  of  the  will  as  a  whole, 
recourse  may  be  bad  to  extrinsic  facts  to 
identify  the  devisee  or  legatee  intended.  The 
following  cases  sustain  the  right  to  resort 
to  extrinsic  evidence  to  ascertain  the  devisee 
or  legatee  intended,  whenever,  from  the  will 
itself  or  from  the  proof  of  extrinsic  facts, 
the  person  or  corporation  entitled  to  the 
devise  or  l^jfacy  is  uncertain.  The  develop- 
ment and  application  of  this  rule  will  illus- 
trate many  exceptions  to  or  modiflcationtj 
of  it. 

U.  S.— Gilmer  v.  Stone,  120  U.  S.  586,  30 
L.  ed.  734,  7  Sup.  Ct.  Rep.  689  (bequest  to 
charitable  organization) ;  Powell  v.  Biddle,  2 
Dall.  70,  1  L.  ed.  293,  1  Am.  Dec.  263  (be- 
■quest  to  individual ) . 

Ark.— McDonald  v.  Shaw,  81  Ark.  235,  98 
S,  W.  952. 

Cal.— Re  Donnellan,  164  Cal.  14,  127  Pac. 
166  (bequest  to  individual)  ;  Taylor  v.  Mc- 
Cowen,  154  Cal.  798,  99  Pac.  351  (bequest  to 
individual)  ;  Re  Dominici,  151  Cal.  181,  90 
Pac.  448  (bequest  to  individual). 

Conn. — Beardsley  v.  American  Home  Mis- 
fiionRry  Soc.  45  Conn.  327  (bequest  to  char- 
itable society) ;  Bond's  Appeal,  31  Conn. 
183  (bequest  to  individuals  as  a  class); 
Brewster  v.  McCall,  15  Conn.  274  (bequest 
-to  charitable  organisation) ;  Ayres  v.  Weed, 
16  Conn.  201. 

Ga.— Guerard  v.  Guerard,  73  Ga.  HOG  (be- 
•quest  to  testator's  own  right  heirs). 

Ill— Bradley  v.  Rees,  113  111.  327,  55  Am. 
Rep.  422  (bequest  to  four  boys)  ;  Woman's 
Union  Missionary  Soc.  v.  Mead.  131  111.  361, 
23  N.  E.  603  (bequest  to  missionary  so- 
ciety) ;  Goodwin  v.  New  Church  Bd.  (rf  Pub- 
Jication,  160  HI.  Anp.  483  (bequest  to  mis- 
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An., 

of  a  will  which  devises  "unto  my  frlMid 
Richard  H.  Simpson  the  suin  of  $6)000," 
where  the  legacy  is  claimed  by  each  of  two 
persons,  one  named  Richard  H.  Simpson 
and  the  other  Hamilton  Ross  Simpson.  The 
facts  are  briefly  as  follows:  M.  J.  H«iey, 
a  bachelor,  died  on  October  11,  1910,  in 
San  Francisco,  California,  leaving  an  estate 
valued  at  between  $750,000  and  $1,000,000. 
Prior  to  bis  death  he  made  a  will  by  which 
he  left  his  estate  to  certain  relatives  and 
friends.  The  sixteenth  clause  thereof  pro- 
vided as  follows:  "I  give,  devise,  and  be- 
queath unto  my  friend  Richard  H.  Simp- 
son the  sum  of  $6,000,  and  I  direct  that  my 
executors  and  trustees  hereinafter  named 
pay  the  same  to  him  as  soon  after  my 
death  as  the  condition  of  my  estate,  in  the 

sionary  societ^);  Missionary  Soo.  t.  Cad- 
well,  69  III.  App.  280  (bequest  to  missiDn- 
ary  society). 

Ind.— Dennis  v.  Holsapple,  148  Ind.  297, 
46  L.RA.  168,  62  Am.  St.  Rep.  626,  47  N. 
E.  631  (bequest  to  whoever  shall  take  good 
care  of  the  testatrix  in  her  last  days) : 
Skinner  v.  Harrison  Twp.  116  Ind.  139,  2 
L.R.A.  137,  18  N.  E.  529  (bequest  to  publi<- 
corporation) ;  Harness  v.  Harnesa,  —  Ind. 
App.'—,  98  N.  E.  367  (bequest  to  children) : 
Chai^U  T.  Missionary  Soe.  3  Ind.  App.  356, 
60  Am.  St.  Rep.  276,  29  N.  B.  924  (bequest 
to  missionary  society). 

Iowa. — Chambers  v.  Watson,  56  Iowa,  676, 
10  N.  W.  239  (doctrine  stated). 

Kan.— Smith  v.  Holden,  68  Kan.  S35,  SO 
Pac.  447  (doctrine  stated). 

Me. — ^Howard  v.  American  Peace  Soe.  49 
Me.  288  (bequest  to  reli^ous  and  charitable 
societies) ;  Preachers'  Aid  Soc.  t.  Rich.  45 
Me.  652  (bequest  to  charitable  society). 

Mass.— Bullard  v.  Leach,  213  Mass.  117, 

100  N.  E.  57  (rule  stated) ;  Faulkner  v. 
National  Sailors'  Home,  166  Mass.  458,  29 
N.  E.  646  ( bequest  to  charitable  society ) : 
Morse  v.  Stearns,  131  Mass.  389  (bequest 
to  individual)  ;  Bodman  v.  American  Tract 
Soe.  9  Allen,  447  (bequest  to  religious  so- 
ciety) ;  Thayer  v.  Boston,  15  Gray,  347  (be- 
quest to  individual). 

Mich.— Gilchrist  v.  Corliss,  166  Mich.  126. 
130  Am.  St.  Rep.  668,  118  N.  W.  938  (be- 
quest to  missionary  society);  Cook  v.  Uui- 
versalist  General  Convention,  138  Midi.  157. 

101  N.  W.  217  (bequest  to  missionarv 
fund). 

Minn. — Wfaeaton  v.  Pope,  01  Minn.  299, 
97  N.  W.  1046  (general  rule  stated). 

Mo.— McMahan  v.  Hubbard,  217  Ho.  884. 

118  S.  W.  481  (general  rule  stated)  ;  Gor- 
don V.  Burns.  141  Mo.  602,  43  S.  W.  642  (be- 
quest to  individuals) ;  Hockensmith  v.  Slash- 
er, 26  Mo.  237  (bequest  to  individiul). 

Neb. — Second  United  Presby.  Cfaurcb,  7J 
Neb.  563,  99  N.  W.  2.12  (bequest  to  religioua 
society) . 

N.  H.— Smith  v.  KimbaU,  62  N.  H.  606 
(bequest  to  educational  institntions) ;  Til- 
ton  V.  American  Bible  Soc.  60  N.  H.  377.  49 
Am.  Rep.  321    (bequrat  to  religioua  ao- 
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discretion  aiid  judgment  of  my  executors, 
will  permit.".  Thereafter  the  will  was  duly 
probated  in  King  county,  in  this  state. 
Executors  and  trustees  were  appointed,  and 
one  Richard  H.  Simpson  and  one  Hamilton 
Ross  Simpson  each  claimed  the  l^acy  men- 
tioned in  the  section  of  the  vill  above 
quoted.  The  eseeutor  then  filed  &  peti- 
tion adring  the  oourt  to  bring  the  said 
clabnants  in  and  determine  the  disputed 
elaime.  This  was  accordingly  done  under 
the  atatute.  Each  of  the  claimants  ap- 
peared and  set  up  his  claim.  The  lower 
court  thereupon  heard  evidence,  and  de- 
termined that  Hamilton  Ross  Simpson  was 
intended  as  the  beneficiary  under  the  will, 
and  directed  the  eneator  to  pay  the  legaqr 

nety);  South  Newmarket  Methodist  Semi-| 
nary  t.  Peaslee,  15  N.  H.  317  (bequest  to  I 
educational  institution). 

N.  J. — German  Pioneer  Verein  v.  Meyer, 
70  N.  J.  Eq.  192,  63  Atl.  835,  affirmed  in  72 
X.  J.  Eq.  9S4,  67  Atl.  23  (bequest  to  chari- 
table society)  ;  Van  Nostrand  v.  Domestic 
Missions,  69  N.  J.  Eq.  19,  44  Atl.  472  (be- 
quest to  missionarr  society) ;  Moore  v. 
Moore,  60  N.  J.  £q.  664,  26  Atl.  403  (bequest 
to  educational  institution) ;  Beatty  t.  Cory 
Tniversaliet  Soc.  39  N.  J.  Eq.  462:  Taylor 
V.  Tolen,  38  N.  J.  Eq.  91  (bequest  to  individ- 
ual);  Evans  v.  Hays,  3  N.  J.  Eq.  204  (be- 
quest to  individual). 

N.  Y. — ^Bowman  v.  Domestic  &,  F.  Mission- 
ary Soc.  182  N.  Y.  494,  7p  N.  E.  535  (be- 

Juest  to  missionary  society ) ;  Lawton  v. 
orlies,  127  N.  Y.  100,  27  X.  E.  847  (bequest 
to  individuals  of  a  class);  Lefevre  t.  Le- 
fevre,  69  N.  Y.  434  (bequest  to  charitable 
society) ;  Connolly  v.  Pardon,  1  Paige,  291, 
19  Am.  Dec.  433  (bequest  to  individual); 
Mann  v.  Mann,  1  Johns.  Ch.  231  (general 
rule  stated);  Smith  v.  Smith,  1  Edw.  Ch. 
189,  affirmed  in  4  Paige,  271  (bequest  to  in- 
dividual) ;  Re  Hansen,  72  Misc.  610,  132  N. 
Y.  Supp.  267  (bequest  to  individual) ;  Wal- 
ter V.  Walter,  133  App.  Div.  893,  118  N.  Y. 
Supp.  268,  affirming  60  Misc.  383,  113  N.  Y. 
Supp.  465  (bequert  to  art  society  or  mu- 
seum) ;  Re  Dickinson,  56  Misc.  232,  107  N. 
Y.  Supp.  386  (bequest  to  library) ;  Re  Pear- 
son, 62  Misc.  273,  102  N.  Y.  Supp.  965, 
affirmed  in  124  App.  Div.  929,  109  N.  Y. 
Nupp.  1127  (bequest  to  certain  asylum  or 
hospital);  Re  Stocum,  04  N.  Y.  Supp.  588 
(bequest  to  grandchildren) ;  Jay  v.  Lee,  41 
Misc.  18,  83  K.  Y.  Supp.  579  (bequest  to  in- 
dividuals in  trust  for  legatees  indicated) ; 
Re  Wheeier,  32  App.  Div.  183.  62  N.  Y. 
Supp.  943  (bequest  to  missionary  society) ; 
Brower  v.  Bowers,  1  Abb.  App.  Dec.  214  (be- 
quest to  nephews  and  nieces) ;  Trustees  of 
Fund  of  Episcopate  v.  Colegrove,  6  Thomp. 
4  C.  614  (bequest  to  religious  society) ; 
Hart  T.  Marks,  4  Bradf.  161  (bequest  to  in- 
dividual);  Gallup  T.  Wright,  61  How,  Pr. 
286  (bequest  to  individual);  Leonard  v. 
Davenport,  58  How.  Pr.  384  (bequest  to 
missionarv  society). 
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to  him.  Richard  H.  Simpson  has  appealed 
from  that  order. 

He  argues  that  parol  evidence  is  not  ad- 
missible to  prove  that  the  testator,  when 
he  used  the  name  Richard  H.  Simpson, 
meant  Hamilton  Ross  Simpson,  when  tliere 
is  a  Richard  H,  Simpson  in  existence  who 
claims  under  the  will.  "It  is  well  settled 
tliat  parol  evidence  is  not  admissible  to  add 
to,  vary,  or  contradict  the  words  of  a  writ- 
ten will,  not  only  because  the  will  Itself 
is  the  best  evidence  of  the  testator's  inten- 
tion, but  also  because  wills  are  required  by 
the  statute  of  frauds  to  be  in  writing."  30 
Am.  &  Eng.  Enc.  Law,  2d  ed.  673.  "It 
may  be  stated  generally  that,  where  the 
beneficiary  under  a  will  ia  not  designated 
with  precision,  parol  evidence  is  admissible 

N.  C^McLeod  v.  Jones,  169  N.  C.  74,  74 
S.  eI.  733  (bequest  to  missionary  society) ; 
Tilley  v.  Ellis,  119  N.  0.  233,  26  8.  E.  29 
( bequest  to  religious  society) . 

Ohio. — Townsend  v.  Townsend,  25  Ohio 
St.  477  (bequest  to  heirs). 

Pa.— Amberson's  Estate,  204  Pa.  397,  54 
Atl.  484  (bequest  to  missionary  society); 
Cresson's  Appeal,  30  Pa.  437  (bequest  to 
agricultural  society ) ;  Domestic  &  F.  Mis- 
sionary Society's  Appeal,  30  Pa.  425  (bequest 
to  religious  and  charitable  institutions); 
Miller's  Estate,  26  Pa.  Super.  Ct.  443  (be- 
quest to  individuals) ;  Wampolc's  Estate,  3 
Fa.  Super.  Ct.  414  (bequest  to  religious  su- 
ciety);  Knight's  Estate,  10  Pa.  Co.  Ct.  225 
(general  rule  stated). 

R.  I.— Peard  v.  Vose,  19  R.  I.  664,  35  Atl. 
1046  (bequest  to  individuals  of  a  class); 
Wood  V.  Hammond,  16  R.  L  98, 17  Atl.  324. 
18  Atl.  108  (bequest  to  nursery). 

S.  C— Re  Robb,  37  S.  C.  19,  16  8.  E.  24 
( bequest  to  such  person  or  persons  as  should 
be  entitled  to  testator's  property  under  law» 
of  the  state) ;  Donald  v.  Dendy.  2  M'Mull.  L. 
123  (rule  stated). 

Tenn.— Gass  v.  Ross,  3  Sneed,  211  (bequest 
to  school  district). 

Vt.— Re  Welch,  78  Vt.  16,  61  AtL  145 
(bequest  to  individual) ;  Buttcm  t.  American 
Tract  Soo.  23  Vt.  336  (bequest  to  missionary 
society). 

Va.— Roy  v.  Rowzie,  26  Gratt.  599  (be- 
quest to  educational  society ) ;  Wootton  v. 
Redd,  12  Gratt.  106  (general  rule  stated) ; 
Maund  v.  M'Phait,  10  Leigh,  199  (bequest  to 
charitable  society). 

Wash.— -Reformed  Presby.  Church  v.  Mc- 
Millan, 81  Wash.  643,  72  Pac  602  (bequest 
to  rel^ouft  society ) . 

W.  Va.— Ross  V.  Kiger,  42  W.  Va.  402,  26 
S.  E.  193  (bequest  to  religious  society); 
Wilson  V.  Perry,  29  W.  Va.  169,  1  8.  E.  302 
(bequest  to  religious  society). 

Wis.— Re  Paulson,  127  Wis.  612,  6  L.R.A. 
(N.S.)  804,  107  N.  W.  484,  7  Ann.  Cas.  652 
(bequest  to  religious  society) ;  Webster  v. 
Morris,  66  Wis.  366,  57  Am.  Rep.  278.  28 
N.  W.  363  (bequest  to  society). 

Eng. — Camoys  v.  Blundell,  1  H.  I>.  Cas. 
778  (bequest 'to  individual);  Charter  v. 
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to  show  who  was  intended.  Thug,  where 
A  Intent  ambiguity  results  from  the  fact 
that  the  description  of  the  I^atee  or  devisee 
lis  perfectly  answered  by  two  or  more  per- 
sons, or  is  applicable  in  part  to  two  or 
more  persons,  parol  evidence  to  identify  the 
j)erson  intended  is  admissible.  But  where 
there  is  no  ambiguity,  and  the  object  of  the 
testator's  bounty  is  sufficiently  designated 
by  plain  language,  so  that  it  is  clear  who 
was  intended,  the  construction  is  for  the 
court,  and  parol  evidence  is  inadmissible, 
although  it  might  be  thereby  shown  that 
the  testator's  intention  was  entirely  dif- 
ferent from  that  expressed  in  the  will." 
;J0  Am.  k  Eng.  Enc.  Law,  2d  ed.  682,  6S3. 
"Where  the  language  of  a  will  is  doubtful 
or  ambiguouB,  parol  or  ertrinaie  evidence  is 

Charter,  L.  R.  7  H.  L.  377,  43  L.  J.  Prob. 
N.  S.  73  (rule  stated) ;  Stringer  v.  Gardiner, 
4  De  G.  &  J.  468,  28  L.  J.  Ch.  N.  S.  758,  5 
Jur.  N.  S.  260,  7  Week.  Rep.  602  (bequest 
to  individual)  ;  Ulrieh  v.  Litchfield,  2  Atk. 
;i72  (individual) ;  Neathway  v.  Ham, 
Tamlyn,  316  (individual):  Re  Gregory,  34 
Beav.  800,  6  New  Reports,  282,  11  Jur.  N.  S. 
364,  13  Week.  Rep.  828  (individual);  Pas- 
more  V.  Huggins,  21  Beav.  103,  25  L.  J.  Ch. 
N.  S.  251,  1  Jur.  N.  S.  1060,  4  Week.  Rep. 
:i3  (individual);  Masters  v.  Masters,  1  P. 
Wms.  425  (individual)  ;  Doe  ex  dem.  I« 
Chevalier  v.  Huthwaite,  3  Barn.  &  Aid.  632 
( individual ) ;  Brown  v.  Langley,  2  Barnard. 
Oh.  118  (bequest  to  the  poor  of  a  certain 
]>ariBh);  Bernaseoni  v.  Atkinson,  10  Hare, 
345,  17  Jur.  128,  1  Week.  Rep.  152  (indi- 
-vidnal) ;  Hampshire  v.  Peirce,  2  Ves.  Sr.  216 
(devise  to  certain  number  of  children  of  an- 
other) ;  Pycroft  V.  Gregory,  4  Rubs.  ch.  525, 
n  L.  J.  Ch.  121  (devise  to  next  of  kin  of  an- 
other);  Re  Vaughan,  17  Times  L.  R.  278 
(l)equpst  to  educational  society);  Re  Ofner 
[lOOS]  W.  K.  208  (bequest  to  individual)  ; 
liubbuck's  Estate  [1905]  P.  129,  74  L.  J. 
Prob.  X.  S.  58.  92  L.  T.  N.  S.  865,  21  Times 
L.  R.  333,  64  Week.  Rep.  18  (brauest  to  in- 
«lividual) ;  British  Home  &.  Hospital  v. 
Royal  Hospital,  90  L.  T.  N.  S.  601  (bequest 
to  charitable  society)  :  Re  Hooper,  88  L.  T. 
N.  S.  160,  51  Week.  Rep.  153  (bequest  to 
individual) ;  Re  Waller,  68  L.  J.  Ch.  N.  S. 
.120.  80  L.  T.  N.  S.  701,  47  Week.  Rep.  563 
<  l>oqueat  to  individual)  ;  Cloak  v.  Hammond, 
S6  L.  J.  Ch.  N.  S.  171,  L.  R.  36  Gh.  Div.  255, 
.56  L.  T.  N.  S.  648,  36  Week.  Rep.  188  (be- 
<|iie»t  to  individual)  *,  Laker  v.  Hordern,  L. 
R.  1  Ch.  Div.  644.  45  L.  J.  Cli.  N.  S.  315,  34 
Ju  T.  N.  R.  88,  24  Week.  Rep.  543  (bequest 
to  dau$;hters  of  the  testator)  :  Lepine  v. 
Hean.  L.  R.  10  Eq.  180,  39  L.  J.  Ch.  N.  8. 
847,  22  L.  T.  N.  S.  833,  18  Week.  Rep.  797 
(devise  to  wife  of  testator);  Re  Ashton 
(1892]  P.  83,  61  L.  J.  Prob.  N.  S.  85,  67  L.  T. 
N.  S.  325  (bequest  to  individual) ;  Re 
Wronn  [1908]  2  I.  R.  370  (individual). 

Can. — Re  Seaton,  8  D.  L.  R.  204  (bequest 
to  individual)  :  Re  Smith.  8  D.  L.  R.  93  (be- 

Saest  to  charitable  society);  Van  Wart  v. 
'redericton,  6  D.  L.  R.  776  (bequest  to  re- 
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admissible  for  the  purpose  of  assisting  the 
court  in  ascertaining  its  meaning.  ,  .  . 
Thus,  where  there  are  two  things  or  per- 
sona both  answering  exactly  to  the  tiling 
or  person  described  in  the  will,  or  where 
the  person  or  thing  does  not  answer  preci^i.'- 
ly  the  description  given,  parol  evidence  m&y 
be  received  in  order  to  ascertain  which  per- 
son or  thing  was  intended."  40  Cyc.  1429, 
1430.  '  "In  cases  of  equivocation,  as  vhere 
the  will  or  a  provision  thereof  applies 
equally  as  well  to  two  or  more  objects  or 
persons,  evidence  of  statements  or  declara- 
tions made  by  the  testator  at  the  time  of 
the  execution,  or  about  the  time  of  the 
execution,  of  his  wilt,  is  admissible  for  the 
purpose  of  identifying  the  person."  40  Cyc. 
1436.   Necessarily  extrinaie  evidence  is  ad- 

ligious  society) ;  Marks  v.  Marks,  40  Can. 
S.  C.  210,  12  Ann.  Cas.  751  (bequest  to  wife 
of  testator) ;  Lobh  v.  Lobb,  22  Ont.  L.  Rep. 
15  (devise  to  children  of  the  testator). 

But  extrinsic  evidence  is  not  admissible 
to  change  the  order  of  devolution,  on  tlic 
ground  that  a  bequest  was  intended  as  a  be- 
quest to  the  beneficiaries  as  a  class,  and  not 
in  common.  Best  v.  Berry,  189  3kfass.  510. 
109  Am.  St.  Rep.  651,  76  N.  E.  74.^ 

And  where  there  is  no  ambiguity  on  t)i« 
face  of  the  will  taken  in  connection  with  all 
the  surrounding  facts,  so  that  no  doubt  in 
raised  as  to  the  suhject-niatter  of  the  be- 
quest or  the  identity  of  the  legatee,  extrin- 
sic evidence  of  the  intention  of  the  testator 
is  not  admisaible  to  control  or  alter  his  l^al 
intent  as  manifested  by  the  wilt  itself. 
Ibid. 

Parol  evidence  is  admissible  to  aid  in  as- 
certaining whether  or  not  there  is  a  socie^ 
or  person  answering  to  the  designation  and 
description  in  a  devise  or  bequest;  if  there 
is,  other  extrinsic  evidence  is  inadmissible 
to  sliow  that  another  society  or  person  was 
intended.  Wilson  v.  Squire,  1  Tounge  ft  C. 
Ch.  Cas.  864. 

If  the  misdescription  can  be  striekoi  out, 
and  anything  remain  in  the  will  to  identify 
the  person,  the  court  will  deal  with  it  in  that 
way;  or  if  it  is  an  obvious  mistaJce,  will 
read  it  as  if  correct,  since  the  ambiguity  tn 
the  latter  case  consists  in  the  repugnancy 
between  the  manifest  intent  of  the  will  and 
the  misdescription  of  the  donee.  Patch  v. 
White,  117  U.  S.  210,  20  L.  ed.  880,  6  Sup. 
Ct  Rep.  817,  710.  As  to  charaeter  of  evi- 
dence admissible,  see  same  case  infra,  IX.  «. 

In  Doe  ex  dem.  Hiscocks  v.  Hiscocks,  5 
Mees.  &  W.  383,  9  L.  J.  Exch.  N.  S.  27,  2 
Eng.  Rul.  Cas.  718,  the  doctrine  is  asserted 
that  evidence  of  the  intention  of  the  testator 
as  to  the  beneficiary  in  a  devise  or  legacy 
is  admissible  only  where  the  meaning  of  th^ 
testator,  or  the  meaning  of  the  testator's 
words,  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  on' its  face  is  perfect  and 
intelligible,  hut  where,  from  extrinsic  evi- 
dence admitted,  an  ambiguity  is  created  as 
to  which  of  two  or  more  persons,  each  an- 
swering the  deseriptiooi  m  the  will,  the 
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miflsible  to  prove  the  identity  of  the  bene- 
ficiary named  in  a  will,  especially  when 
two  or  more  persons  are  claiming  to  be 
b«n^ciaU;  named, — not  for  the  purpose  of 
varying  the  terms  of  the  will,  but  to  deter- 
mine the  person  meant  by  the  testator. 
Connolly  t.  Pardon,  1  Paige,  291,  19  Am. 
Dec.  433;  Wilson  Stevens,  69  Kan.  771, 
61  Fae.  903;  CoIUnB  v.  Capps,  236  III.  560, 
126  Am.  St.  Rep.  232,  86  N.  E.  934. 

In  Acton  v.  Lloyd,  37  N.  J.  Eq.  6,  the 
court,  after  hearing  extrinsic  evidence  as 
to  the  identity  of  the  devisee,  held  that  a 
bequest  to  Dickey  Lloyd  was  intended  for 
David  S.  Lloyd.  In  Camels  v.  Blundell,  1 
H.  L.  Cas.  778,  the  court,  after  examining 
extrinaie  evidence,  c<meluded  that  Thomas 
Weld  Blundell  wu  entitled  to  a  I^acy  1^ 

testator  intended  as  bis  benefioiaiy.  And 
see  also  'Xatent  or  patent  ambiguity  as  a 
teat,"  infra,  11.  Aa  to  character  of  evi- 
dence admiasible,  see  same  case  infra,  IX. 
g,l. 

And  it  has  been  asserted  that  the  only 
case  in  which  evidence  can  be  admitted  to 
show  the  intention  of  the  testator  is  where 
a  description  of  the  legatee  is  applicable 
equally  to  two  ^rsona,  or  where  the  deacrip- 
tion  contained  in  the  will  is  not  strictly  ap- 
plicable to  any  person.  Bemasconi  v.  At- 
kinson, 10  Hare.  346,  17  Jur.  128,  1  Week. 
Kep.  162.  As  to  character  irf  evidence  ad- 
missible, see  same  case,  IX.  d,  h. 

And  also  that  courts  admit  parol  evi- 
dence to  ascertain  a  person  only  where 
there  are  two  persons  of  the  same  name  as 
that  used  in  a  legacy  or  devise,  or  where 
there  has  been  a  mietake  in  the  Christian 
or  surname  of  the  legatee  or  devisee.  Ul- 
rich  V.  Litchfield,  2  Atk.  372. 

But  where  the  testator  fails  correctly  to 
designate  the  beneficiary,  or  wliere  there  are 
two  or  more  individuals  or  corporations 
bearing  the  same  designation,  extrinsic  evi- 
dence will  be  received  to  show  the  intention 
of  the  testator  as  to  the  individual  intended. 
Union  Trust  Co.  v.  St.  Luke's  Hospital,  74 
App.  Div.  330,  77  N.  Y.  Supp.  628,  aflSrmed 
without  opinion  in  175  N.  ¥.  606,  67  N.  E. 
1090. 

And  the  rule  is  stated  in  another  case 
that  where  the  context  raises  an  obstacle 
to  construing,  in  its  strict  sense,  the  terms 
descriptive  m  Hie  ab|ect  of  a  devise  or  be- 
quest, or  where  more  than  one  object  exists 
to  which  the  designation  is  clearly  apponitc, 
fxtrinsie  evidence  may  be  called  in  to  re- 
move the  obscurity.  Knight's  Estate,  10 
Pa.  Co.  Ct.  225. 

So,  where  there  is  a  misdescription  in  the 
will,  either  of  the  person  to  whom  the  devine 
or  l^^y  is  given,  or  of  the  subject-matter 
of  the  bequest  or  devise,  extraneous  evidence 
is  always  admissible  to  show  who  was  the 
objeefc  at  the  testatmr's  bounty.  And  when 
there  la  donbt  aa  to  whran  the  legacy  or  de- 
vise was  intended  for,  extraneous  eridenee 
is  admissible  to  show  the  real  party  to 
47  LJt.A.(N.S.) 


a  will  which  named  Edward  Weld,  his 
brother,  as  l^atee.  The  court  there  said: 
"Vor  if  it  be  clear,  upon  the  due  con- 
struction of  the  will  with  reference  to  the 
evidence  of  the  state  of  the  family  as  known 
to  the  testator,  that  the  meaning  of  the 
testator  as  expressed  by  the  will  was  that 
the  person  described,  and  not  the  person 
named,  was  to  take,  the  description  will  pre- 
vail over  the  name."  In  Woman's  Foreign 
Missionary  Soc.  v.  Mitehell,  93  Md.  199, 
53  L.II.A.  711,  48  Atl.  737,  the  court  said: 
"It  is  the  identity  of  the  individual,  natural 
or  artificial,  that  is  material,  and  not  the 
name,  for  that  is  simply  one  of  the  numer- 
ous means  by  which  the  identity  is  ascer- 
tained. Tlie  identity  being  established,  the 
name  is  of  no  importance."    In  ^wken- 

whom  the  devise  was  made.   Hawkins  v. 

Garland,  76  Va.  140,  44  Am.  Bep.  168. 

Whenever  the  identify  of  the  person  in- 
tended in  a  devise  or  bequest  is  the  only 
question,  parol  evidence  is  admissible  to  aid 
in  such  identification.  Re  Hansen,  72  Misc. 
610,  132  N.  Y.  Supp.  257.  And  parol  evi- 
dence may  be  resorted  to,  to  determine  the 
existence  of  a  person  or  society  answering 
the  designation  or  description  in  a  devise  or 
bequest  (Wilson  v.  Squire,  supra),  or  to 
show  the  subject  of  a  testator  bounty  if  not 
BufBciently  identified  in  the  instrument 
(Smith  V.  Holden,  68  Kan.  635,  60  Pac 
447). 

As  Lord  Cairns  remarked  in  Charter  v. 
Charter,  L.  R.  7  H.  L.  377,  43  L.  J.  Prob. 
N.  S.  73,  in  all  cases  of  testamentary  dis- 
position, the  court  has  a  right  to  ascertein 
all  the  facts  known  to  the  testator  at  the 
time  be  made  hie  will,  in  order  to  ascertain 
the  bearing  and  application  of  the  language 
which  he  used,  and  to  ascertain  whether 
there  existe  any  person  or  thing  to  which 
the  description  given  in  a  will  can  be  rea- 
sonably and  with  sufficient  certainly  ap- 
plied. 

Extrinsic  evidence  is  always  cranpetent 
where  the  purpose  of  it  is  to  place  the  court 
as  far  as  possible  in  the  situation  in  which 
the  testator  stood  at  the  time  he  executed 
the  will,  and  thus  bring  the  words  employed 
by  Itim  into  contact  with  the  circumstances 
attending  the  execution.  Proof  of  this 
character  does  not  contradict  the  terms  of 
tlie  instrument,  or  tend  to  wrest  the  words 
of  the  testator  from  their  natural  operation, 
since  it  serves  onlv  to  identify  the  benefi- 
ciary described  by  him,  and  thus  enable  the 
court  to  avail  itself  of  the  light  which  the 
circumstances  in  which  the  testator  was 
placed  at  the  time  he  made  the  will  throw 
upon  his  intention.  Gilmer  v.  Stone,  120 
U.  8.  586,  30  L.  ed.  734,  7  Sup.  Ct.  Rep.  689. 

It  is  important  to  note  in  this  connection 
that  the  only  purpose  or  effect  of  parol  evi- 
dence, so  far  as  concerns  the  question  under 
ctmsideration,  is  to  Identify  the  beneficiary. 
It  cannot  be  received  to  prove  an  intention 
on  the  part  of  the  testator  in  this  regard 
emtrary  to  tliat  expressed  in  tbs^wUl,  nn-. 
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emith  t.  Sltuher,  26  Mo.  237,  the  csourt  | 
eaid:  "The  general  rule  ia  'that  parol  evi- ) 
dence  cannot  be  admitted  to  supply  or  con- 
tradict, enlarge  or  vary,  the  words  of  a  will, 
nor  to  explain  the  intention  of  the  testator, 
except  in  two  specified  cases:  (1)  Where 
there  is  a  latent  ambiguity  arising  dehora 
the  will  as  to  the  person  or  subject  meant 
to  be  described;  and  (2)  to  rebut  a  result- 
ing trust.' "  See  also  Reformed  Presby. 
Church  T.  McMillan,  31  Wash.  643.  72  Pac. 
502. 

In  this  case,  if  there  bad  been  two  dif- 
ferent persons  by  the  name  of  Richard  H. 
Simpson,  and  who  in  other  respects  an- 
swered the  description  in  the  will,  and  these 
two  persons  were  claiming  as  l^tees,  cl««j- 
ly  atrinsie  evideAce  would  be  admiisiUe 

by  the  weight  of  authority,  can  it  be  received 
to  establish  a  mistake  on  the  part  of  the 
testator  where  the  language,  as  it  stands,  is 
specifically  applicable  to  some  existiiw  in- 
dividual, corporation,  or  society.  While 
some  cases  have  been  referred  to,  and  cited 
in  some  text-books  and  by  courts  as  holding 
contrary  to  thii  doctrine,  yet  an  examina- 
tion of  these  eases  will  show  that  there  ex- 
isted circumstances  which  placed  the  case 
outside  the  rule,  although  in  some  of  these 
cases  language  is  used  indicative  of  an  in- 
tention upon  the  part  of  the  court  to  estab- 
lish a  doctrine  contrary  to  that  stated.  A 
leading  case  of  this  character  is  Powell  v, 
Biddic,  2  Dall.  70,  1  L.  ed.  203,  1  Am.  Dee. 
263.  But  in  this  ease  the  beqwtst  was  both 
by  name  and  description,  a  part  of  the  de- 
scription being  to  "my  friend."  The  per- 
son answering  to  the  name  and  a  portion  of 
the  description  did  sot  answer  to  this  por- 
tion of  the  description.  In  fact  he  was  a 
oonjplete  stranger  to  the  testator,  while  an- 
other person,  who  was  a  friend  of  the  tes- 
tator, in  other  respects  also,  answered  the 
description,  although  his  name  differed  from 
that  used  by  the  testator.  It,  however,  was 
shown  that  the  testator  had  frequently  re- 
ferred to  this  claimant  by  the  name  which 
he  used  in  the  bequest.  Upon  proof  of 
these  facts,  it  was  held  that  the  latter  per- 
son was  entitled  to  the  bequest.  A  case 
very  similar  as  to  the  facts  and  as  to  the 
holding  is  Sieolet  v.  Simphon. 

The  confusion  with  regard  to  the  question 
as  to  the  admissibility  of  extrinsic  evidence 
to  aid  in  identifying  the  devisee  or  l^atee 
arises  from  the  fact  that  while  extrinsic  evi- 
dence is  always  admissible  to  *enable  the 
court  to  apply  the  designation  or  description 
of  a  devisee  or  legatee  to  the  Individual  or 
corporation,  yet  it  is  only  where  there  exists 
a  clear  ambiguity  as  to  the  person  or  cor- 
poration intended  that  extrinsic  evidence 
may  be  resorted  to,  to  show  the  intentions 
of  the  testator  in  this  regard.  The  languiwe 
of  the  will  as  a  whole,  construed  in  we 
M^t  of  the  tnrronndinff  facta  and  airaim- 
stanees,  may  bo  clearly  mdieaie  tha  person 
designated  by  the  testator  as  a  beneficiary 
of  a  devise  or  lettacy  aa  to  remove  »aj  mm- 
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I  to  determine  the  identity  of  .  the  person 
I  named  in  the  will.  For  the  same  reason  and 
upon  the  same  principle,  where  there  are 
two  persons  each  claiming  to  tte  the  bene- 
ficiary because  they  are  each  described  in 
the  will,  the  court  must  decide  from  ex- 
trinsic evidence,  if  need  be,  which  is  the 
person  intended.  And  that  is  what  was 
done  in  this  case.  The  evidence  is  plain 
that,  by  the  words,  "I  give  .  .  .  unto 
my  friend  Richard  H.  Simpson  the  sum  of 
$6,000,"  the  testator  referred  to  his  friend 
Hamilton  Ross  Simpson,  the  respondent 
here,  for  the  latter  was  his  employee,  and 
had  been  so  for  several  years  in  Alaska, 
and  assisted  the  testator  in  railway  work, 
where  the  testator  accumulated  bis  estate. 
HamUton  Roes  Simpson  was  the  testator's 

biguity  in  r^ard  thereto,  and  render  inad- 
missible other  and  further  evidence  to  prove 
that  a  different  beneficiary  was  intended  by 
the  testator.  See  cases  infra,  under  IV. 
and  VI.  b.  And  while  the  cases  under  the 
subdivision  referred  to  may  deny  the  admis- 
sibility of  extrinsic  evidence,  it  is  for  tlie 
reas<m  already  stated,  and  not  on  the  theory 
that  extrinsic  evidence  is  inadmissible  to 
apply  the  designation  or  description  to 
some  existing  person  or  corporation.  These 
cases  do  not  assert  a  rule  inconsistent  witii 
other  cases  sustaining  the  admissibility  of 
extrinsic  evidence  to  show  the  intention  of 
tiie  testator  under  other  oireumstances. 

li.  Latent  or  patent  amhigrult^  as  a 

teat. 

The  courts  have  frequently  attempted  to 
dispose  of  the  question  whether  extrinsic 
evidence  is  admissible  to  identify  a  devisee 
or  legatee  in  an  ambiguous  devise  or  legacy, 
by  the  test  wbeUier  the  ambiguity  was 
latent  or  patent. 

Thus,  it  has  been  held  that  a  latent  am- 
biguity may  arise  in  a  will  when  it  names  a 
person  as  uie  object  of  a  gift,  and  there  are 
two  persons  who  answer  to  the  name;  or  it 
may  arise  when  tlie  will  contains  a  misde- 
scription of  the  person,  as  where  there  ia 
no  such  person  in  existence,  or  if  in  exist- 
ence, the  person  is  not  the  one  intended. 
Patch  V.  White,  117  U.  S.  210,  29  L.  ed.  860. 
6  Sup.  Ct.  Rep.  617,  710.  As  to  character 
of  evidence  admissible,  see  same  case  infra, 
IX.  a.  Wheaton  v.  Pope,  91  Minn.  299,  97 
N.  W.  1046. 

If  there  is  a  mistake  in  tiie  name  of  the 
legatee,  or  there  are  two  legatees  of  the 
same  name,  or  if,  from  any  other  misde- 
scription of  the  society  or  the  person,  there 
arises  a  latent  ambiiruity,.  it  may  and  must 
be  explained  by  parol  proof;  since  a  latent 
ambiguity  is  produced  by  parol  evidence,  it 
must  be  dissolved  in  the  same  w^.  Mann 
V.  Mann.  1  Johns.  Ch.  231. 

In  the  case  of  latent  ambiguity,  extrinsic 
evidence  is  not  only  competent,  but  neeea- 
sary.  since  a  latent  ambiguity  involves  a 
question  of  identity,  a  fitting  of  ths  dcsigaa- 
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personal  aasociate  much  of  the  time  in 
Alaaka,  and  the  testator  had  told  different 
persons  tliat  he  had  made  provision  for  him 
in  bis  will.  The  teatator,  while  he  was  inti- 
mate with  H.  R.  Simpson,  the  respondent, 
did  not  in  fact  know  his  given  name  or 
the  order  of  bis  initials,  and  always  ad- 
dressed him  as  "Mr.  Simpson"  or  "Bill"  or 
"Notary  Bill,"  as  he  was  commonly  known 
on  account  of  his  ability  to  handle  a  rail- 
road rotary  snowplow.  Richard  II.  Simp- 
son, the  appellant,  was  not  a  friend  of  the 
testator,  had  met  him  only  once  in  twenty 
rears,  and  then  merely  spoke  to  him  as 
tbey  passed  by.  These  and  other  facts 
not  necessary  to  recount  led  the  trial  court 
to  conclude  that  the  testator  used  the  name 
Richard  H.  Simpson  when  he  referred  to  and 

tion  of  the  person  or  thing, — wfaieh  can  be 
done  only  by  extrinaio  evidence.  North 
Carolina  Inst.  v.  Norwood,  45  K.  C.  (Busbee, 
Eq.)  66. 

Where  there  is  a  latent  ambiguity  arising 
from  a  misdescription  of  the  name  of  the 
le^tee,  extrinsic  evidence  is  properljf  re- 
ceived to  remove  the  ambiguity.  South  v. 
Kimball,  62  X.  H.  606. 

These  eases  apply  the  familiar  rule  that 
a  latent  ambigui^  is  disclosed  by  extrinsic 
evidence,  and  it  may  be  removed  ay  evidence 
of  the  same  character.  Brewster  v.  McCall, 
13  Conn.  274;  Patch  v.  White,  117  U.  S. 
210,  29  L.  ed.  8G0,  6  Sup.  Ct.  Rep.  617,  710 
(as  to  character  of  evidence  admissible,  see 
this  case  infra,  TX.  a) ;  Taylor  v.  McCowen, 
154  Cal.  798,  99  Pac.  351  (as  to  character 
of  evidence  admissible,  see  same  case  infra, 
IX.  f) ;  Donald  v.  Dendy,  2  M'MulL  L.  123; 
Goodwin  T.  New  Church  Bd.  of  Publication, 
160  IlL  App.  483  (as  to  character  of  evi- 
dence admissible,  see  same  cane  infra,  IX. 
c,  and  IX.  g,  2). 

It  has  been  asserted  that  parol  evidence 
is  not  admissible  to  supply  or  contradict, 
enlar^  or  vary,  the  words  of  a  will,  or  to 
explain  the  intention  of  the  teatator,  except 
where  there  is  a  latent  ambiguity  arising 
dekora  the  will  as  to  the  person  meant. 
Hoc^enamith  t.  Sluther,  26  Mo.  237. 

If  there  is  a  patent  ambiguity  in  a  will, 
the  will  must  speak  for  itself,  for  evidence 
dehors  cannot  be  resorted  to.  A  patent  am- 
biguity raises  a  question  of  construction. 
The  will  must  therefore  speak  for  itself,  and 
in  case  of  doubt  no  extrinsic  evidence  can 
be  called  in  aid.  ■  North  Carolina'  Inst.  v. 
Norwood,  supra. 

And  parol  evidence  is  not  admissible  to 
show  the  intention  of  the  testator,  to  dear  a 

eitent  ambiguity  mi  the  face  of  the  will, 
ann  v.  Hann,  supra. 

Where  whatever  ambiguity  exists  is  ap- 
puent  from  the  face  of  the  will,  it  is  not 
susceptible  of  explanation  by  extrinsic  parol 
evidence.  Thus,  extrinsic  proof  is  inadmis- 
sible to  show  that  one  of  a  class  of  relatives 
was  unintentionally  omitted  from  a  devise 
to  others  of  the  same  class.  Hyatt  v.  Pugs- 
ley,  23  Barb.  286. 
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really  intended  the  person  and  name  of 
Hamilton  Rosa  Simpson  as  his  beneficiary. 
Under  the  rule  as  above  stated,  where  the 
beneflciary  is  not  precisely  described,  ex- 
trinsic evidence  was  proper,  and  we  art- 
satisfied  that  the  trial  court  correctly  in- 
terpreted the  intent  of  the  testator  und  tne 
meaning  of  the  will. 

The  judgment  is  therefore  affirmed. 

Crow,  Ch.  J.j  and  Parkw  and  Ckiae,  JJ., 
concur. 

Chadwick,  J.,  copcurringt 

A  most  familiar  rule  of  interpretation 
of  wills  is  that  effect  should  be  given  to 
every  word  contained  therein.  The  teatator. 
Heney,  undertook  to  designate  an  object  of 

The  difficulty  with  the  test  referred  to  is 
that  it  is  misIeSiding  and  frequently  inap- 
plicable. Without  reference  to  whether  thi^ 
ambiguity  is  latent,  i.  «.,  raised  by  extrinsic 

froof,  or  patent,  i.  e.,  appearing  from  the 
ace  of  the  instrument  itself,  where  the  am- 
biguity is  as  to  the  identity  of  a  beneficiary, 
extrinsic  evidence  may-  be  resorted  to.  In- 
deed, this  is  true  as  to  all  devises  and  leg»- 
cies  which  do  not  speciflcally  designate  by 
name  the  beneflciary.  Thus,  every  devise  or 
legacy  to  the  beneflciary  by  description 
necessarily  involves  an  inquiry  into  extrin- 
sic facts  in  order  to  enable  the  court  to  ap- 
ply the  description  to  the  individual,  and  in 
all  such  cases  the  ambiguity  is  apparent 
from  the  face  of  the  instrument,  see  dis- 
cussion of  this  point,  supra,  I. 

And  in  cases  where  the  ambiguity  appears 
from  the  face  of  the  will,  extrinsic  evidence 
to  aid  in  applying  the  same  ia  admissible: 
thus,  extrinsic  evidence  is  admissible  to 
identify  the  devisees  who  the  testator  in- 
tended should  participate  in  a  devise  to  a 
designated  person  and  his  family.  Hall  v. 
Stephens,  65  Mo.  670,  27  Am.  Rep.  302.  As 
to  character  admissible,  see  same  ease  in- 
fra, IX.  a. 

And  although  a  bequest  to  Mrs.  Q.,  not 
otherwise  indicating  the  person,  is  ambigu- 
ous upon  its  fare,  nevertheless  extrinsic 
evidence  is  admissible  to  show  whom  the 
testator  intended  by  this  designation.  Ab- 
bott V.  Masaie,  3  Ves.  Jur.  148. 

And  so  an  ambiguity  may  be  raised  by  a 
consideration  of  the  will  as  a  whole,  as 
where  from  the  whole  will  it  appears  that 
the  testator  has  employed  the  term  "nephew" 
both  to  l^itimate  and  illegitimate  nephews, 
uid  the  term  "niece*'  to  ifl^itimate  nieees. 
In  such  case  bequest  to  his  nephew  O.  A., 
where  he  has  both  a  l^itimate  and  illq^iti- 
mate  nephew  of  that  name,  raises  an  em- 
biguity  requiring  parol  evidence  to  show 
who  was  intended.  Re  Ashton  [1892]  P. 
83,  61  li.  J.  Prob.  N.  S.  8S,  07  L.  T.  N.  S. 
326. 

And  a  bequest  to  certain  persons  in  tmst 
for  other  persons  whom  the  testator  indi- 
cated as  l^tees  during  his  lifetime  may 
be  made  certain  by  parol  evidence  identifjr- 
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(iIr  bounty.  He  did  not  do  it  by  name 
alon«.  He  said,  "I  give  to  my  friend."  The 
word  "friend"  !■  «.  word  of  weight  and 
meaning.  In  tlie  light  of  all  the  evidence 
it  fits  Hamilton  Sobb  Simpeon,  and  it  does 
not  ftt  Richard  H.  Simpson.  The  record 
shows,  aa  is  said  in  the  majority  opinion, 
that  Richard  H.  Simpson  was  never  the 
friend  of  the  testator.  It  is  not  shown 
that  he  was  more  than  a  casual  acquaint- 
ance, and  there  is  no  independent  evidence 
of  that  fact  Hamilton  Ross  Simpson  was 
Ileney's  friend.  They  had  occupied  the  same 
tent;  they  had  met  the  hardships  incident 
to  pioneering  a  railway  line  into  the  wilds 

ing  the  persona  referred  to,  although  the  am* 
higuity  is  apparent  from  the  face  of  the  in- 
strument. Jay  V.  Lee,  il  Miso.  18,  83  TH.  Y. 
Supp.  579. 

///.  Where  name  of  beneficiary  ia  <n- 
aeowoM^  stated. 

a.  AOmisaOriUtif  of  exMnalc  evidence  to 
Mentt/v  ineUvUhutl. 

1.  In  00tieral. 

Extrinsic  testimony  is  admissible  to  de- 
termine the  obect  of  a  testator's  bounty 
whei't'  a  mistake  occurs  in  the  name  or  des- 
ignation, or  where  the  object  is  involved  in 
itnibigiiitv.  Ross  v.  Kiger,  42  W.  Va.  402, 
26  S.  E.  193. 

If  the  testator  devises  his  estate  to  a  per- 
son  or  class  of  persons  by  name  or  designa- 
tion, and  there  is  no  one  to  whom  the  desig- 
nation properly  applies,  parol  evidence  is 
admissible  to  show  to  whom  the  testator 
intended  it  to  apply.  Donald  v.  Dendy,  2 
MTkluU.  L.  128. 

When  there  is  no  person  or  corporation 
in  existence  precisely  answering  to  tne  name 
or  description  in  a  will,  parol  evidence  may 
be  given  to  ascertain  who  was  intended  by 
the  testator.  Lefevre  v.  Lefevre,  59  N.  Y. 
434. 

Extrinsic  proof  may  be  resorted  to,  to 
show  that  a  legacy  to  Cornelia  Thompson 
was  intended  for  a  person  named  Caroline 
Thomas.  Thomas  v.  Stevens,  4  Johns.  Ch. 
607. 

A  bequest  to  Samuel  G.,  son  of  Captain 
John  S.  Slaughter,  was  shown  by  parol 
proof  to  be  intended  for  Samuel  G.,  son  of 
Captain  John  F.  Hawkins,  where  it  appeared 
that  there  was  no  person  by  the  name  of 
Slaughter  answering  the  description.  Haw- 
kins v.  Oarlandf  70  Va.  149,  44  Am.  Rep. 
1S8. 

A  legacy  to  UrS.  Sawyer  was  shown  by 
pxtrinsic  proof  to  be  for  Mrs.  Swapper. 
Masters  v.  Masters,  1  P.  Wms.  425. 

Parol  evidence  was  held  admissible  to 
show  that  a  bequest  to  C.  E.  was  intended 
for  a  person  named  G.  Y.  Beaumont  v.  Fell, 
2  P.  Wms.  141.  As  to  character  of  evi- 
dence admissible  see  this  case  infra,  IX.  f, 
and  g,  2. 
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of  Alaska  together;  they  liad  enji^ed  the 
familiar  fellowship  of  the  camp.  HamiltMi 
Roes  Simpson  had  betn  one  of  a  few  famil- 
iars from  Mr.  Heney  was  accustomed  to 
refer  to  as  bis  "staff."  Heney  did  not,  aa 
other  intimates  did  not,  know  that  Simp- 
son's name  was  Hamilton  Ross;  they  knew 
him  1^  the  nickname  of  "Bill"  or  "Rotary 
Bill."  Mr.  Heney  addressed  his  letters  to 
Hamilton  Ross  Simpson  either  as  H. 
Simpson"  or  "H.  R.  Simpson."  It  is  evi- 
dent from  the  whole  record  that,  in  sedclng 
to  use  formality  in  the  preparation  of  a  wUI, 
as  men  will  do,  Mr.  Heney,  instead  of  using, 
as  he  had  tim«tofore,  the  initials  "H.  R."  or 

And  to  show  which  of  two  nephews  of  the 
testator,  Jos.  White  Sprague  or  Jos.  Sprague 
Steam,  was  meant  by  a  bequest  "to  my 
nephew  J.  S.  Sprague."  Morse  v.  Stearns, 
131  Maes.  389. 

And  to  show  which  of  two  sons  was  en- 
titled to  a  legacy  to  Francis,  youngest  son  of 
G.,  where  G.  baa  two  sons,  the  eldest  named 
Arthur  Francis  and  the  youngest  Arthur 
Charles.  Re  Gregory',  34  Beav.  600,  6  New 
Reports,  282,  11  Jur.  N.  S.  364,  13  Week. 
Rep.  828. 

In  Re  Welch,  78  Vt.  16,  61  AU.  14S,  a 
bequest  to  the  testatrix*  niece  Harriet  Ellen 
Hubbard  was  held  intended  for  her  niece 
Huriet  Ella  Hubbard  Field,  who,  at  the 
time  of  the  execution  of  tlie  will,  to  the 
knowledge  of  the  testatrix,  was  married,  her 
married  name  being  Field.  In  this  case  the 
testatrix  also  had  a  niece  Harriet  Anna 
Hubbard,  and  the  question  was  which  of 
these  two  nieces  was  entitled  to  the  legat^. 
WTiile  the  majority  of  the  court,  by  the  aid. 
of  extrinsic  proof,  decided  in  favor  of  the 
niece  first  mentioned,  the  minority  dis- 
sented upon  the  ground  that  the  other  niece 
waa  intended,  ^le  case  illustrates  the  ten- 
dency of  the  courts  to  determine  the  l^atee 
or  devisee  as  to  whom  there  exists  an  am- 
biguity, although  the  evidence  does  not 
clearly  designate  which  of  the  different 
claimants  was  the  one  really  Intended  by 
the  testator. 

But  in  Andrews  v.  Dobson,  1  Cox,  Cb. 
Cas.  426,  the  court  refused  to  receive  ez* 
trinsic  evidence  to  show  who  was  meant  by 
a  legacy  to  James,  son  of  Thomas  A.,  al- 
though there  was  no  person  of  this  descrip- 
tion, and  there  was  a  person  named  Thom- 
as, son  of  James  A.,  who  thus  sought  to 
show  that  he  was  the  person. 

B.  JTom*  wed  Itj/  teatator. 

It  may  be  shown  hy  parol  that  the  testa- 
tor usually,  by  mistake  or  by  way  of  nick- 
name,  called  a  claimant  to  a  legacy  by  the 
name  used  in  the  legacy,  although  that  was 
not  the  true  name  of  the  claimant.  Powell 
v.  Biddle,  2  Dall.  70,  1  L.  ed.  293,  1  Am. 
Dec.  263.  And  see  to  the  same  effect,  Re 
Seaton,  8  D.  L.  R,  204.  See  also  infra,  IX. 
b,  and  VI.  d.  As  to  character  of  evidence 
admissible,  see  same  case  infra,  IX.  b,  f. 
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H.,"  supplied  a  name  that  may  have 
been  in  his  mind  because  of  his  former  ac- 
quaintanceship with  .Richard  H.  Simpson. 
If  the  record  went  no  further  than  the  name, 
we  could  say  that  the  rights  of  the  parties 
claimant  are  equally  balanced.  It  goes  fur- 
ther. There  is  in  Hamilton  Ross  Simpson's 
favor  the  fact  that  he  was  the  friend  of  Mr. 
Ileney.  This  creates  an  uncertainty  or 
ambiguity,  and  parol  testimony  is  admissi- 
ble to  clear  the  doubt.  It  was'  admitted 
and  shown  beyond  peradventure  that  Mr. 
Ileney  had  said  to  various  friends  that  he 
intended  to  reward  all  those  who  had  stood 
by  him  and  helped  him  to  do  the  work  out 

A  devise  to  a  person  by  any  name,  however 
different  the  name  used  in  the  will  may  be 
from  the  true  name  of  the  person,  is  good 
j>roviding  it  is  shown  that  the  name  used 
was  one  by  which  the  testator  was  ac- 
customed to  designate  the  person,  and  such 
showing  may  be  made  bv  parol  proof. 
Chamber*  v.  Watson,  56  Iowa,  OTfl,  10  N.  W. 
239. 

To  show  that  a  certain  claimant  waa  the 
beneficiary  intracled  in  a  bequest  to  a  per- 
son by  a  name  which  did  not  correctly  desig- 
nate anyone  in  existence,  parol  evidence  is 
admissible  to  show  that  the  testator  was  in 
the  habit  of  calling  the  claimant  by  the 
name  used  in  the  bequest.  v.  Pain,  4 

Hare,  251,  14  L.  J.  Ch.  N.  S.  340,  9  Jur.  247. 

IVrsonfl  entitled  to  a  bequest  given  under 
nicknames  by  which  the  testator  habitually 
designated  them,  by  extrinsic  evidence,  may 
establish  this  fact,  and  i.|)jn  so  doing,  are 
entitled  to  the  le^cy.  Beatty  v.  Cory  Uni- 
versalist  Soc.  39  N.  J.  Eq.  452. 

Thus,  a  bequest  to  Harrison  H.  may  be 
shown  b^  parol  proof  to  have  been  intended 
for  William  H.,  a  son-in-law  of  the  testator, 
who  was  known  and  called  by  the  name  of 
Harrison  H.,  there  being  no  other  person 
answering  the  description.  Hoekmsmlth  t. 
Slusher,  26  Mo.  237. 

A  bequest  to  "Edward"  may  be  shown 
to  have  been  intended  for  a  person  named 
fSamuel,  by  proof  that  the  testator  was  in 
the  habit  of  calling  him  Edward.  Parsons 
T.  Parsons,  1  Ves.  Jr.  266|  5  Revised  Rep. 
120. 

Parol  evidence  ia  admissible  to  show  that 
a  bequest  to  M.  B.,  a  cousin  of  the  testator, 
was  intended  for  H.  "B.,  who  was  called  M. 
B..  although  not  a  cousin.  Neathway  v. 
Ham,  Tamlyn,  316. 

A  devise  to  a  person  or  society  by  the 
name  by  which  he  or  it  is  known  to  the  tes- 
tator is  a  good  devise  to  such  person,  al- 
though known  to  others  by  a  different  name. 
Tilton  V.  American  Bible  Soe.  60  K.  H.  377, 
49  Am.  Rep.  321.  Aa  to  character  of  evi- 
dence admissible,  see  same  case  infra,  IX.  b. 

Evidmce  is  admissible  to  show  that 
the  name  applied  to  a  legatee  in  a  bequest 
was  the  popular  and  usiial  name  by  which 
the  claimant  was  designated  and  known, 
and  that  the  testator  knew  and  called  it  by 
that  name,  and  that  there  was  no  other 
47  L.R.A.(NJ5.) 


of  which  he  had  realized  his  fortune,  and 
it  is  signiflcont,  and  to  my  mind  a  con- 
trolling circumstance,  that  he  did  rem-jmber 
all  of  them  by  name  and  by  bequest.  If 
there  had  been  no  qualifying  word,  there 
might  be  no  room  for  consti  uction ;  but 
when  it  is  shown  that  Mr.  Heney  had  but 
one  friend  Simpson,  and  that  friend  was 
known  to  him  as  "H.  R.,"  or  "R.  H.,"  and 
by  no  familiar  name  other  than  "Bill,"  I 
have  no  hesitancy  in  holding  that  this  case 
falls  without  the  general  rule  quoted  in  the 
majority  opinion. 

Petition  for  rehearing  denied. 

corporation  answering  that  description. 
Lefevre  v.  Lefevre,  59  N.  Y.  434. 

A  bequest  to  "the  Nursery,"'  where  there 
ia  no  existing  society  bearing  that  name,  by 
extrinsic  proof,  was  shown  to  be  intended 
for  a  society  named  "St.  Mary's  Orphanage," 
which  had  taken  over  the  operation  of  a 
society  called  "Providence  Nursery,"  and 
ffHieraUy  referred  to  by  the  testator  as 
"the  Nursery,"  to  which  he  had  made  con- 
tributions during  his  lifetime.  Wood  v. 
Hammond,  16  R.  L  98,  17  Atl.  324,  18  Atl. 
198.  As  to  character  of  evidence  admissible, 
see  same  ease  infra,  IX.  g.  3. 

b.  AtkntMthiUty  of  extrfnaic  evtdenoe  to 
identify  corporation, 

1:  In  general. 

Extrinsic  evidence  is  always  admissible 

to  identify  a  devisee,  and  beneficent  bequests 
are  not  to' be  defeated  by  mere  misnomers: 
it  is  enough  if  the  testator  uses  language 
which  is  BufBciently  clear  to  enable  the 
court  by  extrinsic  evidence  to  identify  the 
beneficiary.  Cook  v.  Universalist  General 
Convention,  138  Mich.  157,  101  N.  W.  217. 
And  where  no  sociefy  is  accurately  named  or 
described  in  a  bequest,  extrinsic  proof  is  ad- 
missible to  identify  the  society  intended. 
Faulkner  v.  National  Sailors'  Home,  155 
Mass.  458,  29  N.  E.  645.  So,  where  an  es- 
tate is  devised  to  a  corporation,  and  the  des- 
ignation is  imperfect  or  inaccurate,  parol 
evidence  is  admissible  to  show  the  corpora- 
tion intended,  if  there  is  sufficient  designa- 
tion  in  the  instrument  itsdf  to  justify  the 
application  of  the  evidence.  South  New- 
market Methodist  Seminary  v.  Peaslee,  16 
N.  H.  317.  As  to  character  of  evidence  ad- 
missible, see  same  case  infra,  IX.  g,  1. 

A  corporation  may  be  designa^ted  by  its 
corporate  name,  by  the  name  by  which  it  is 
usually  or  properly  called  and  known,  by 
the  name  by  which  it  was  named  and  called 
by  the  testator,  or  by  any  name  or  descrip- 
tion by  which  it  eon  be  distinguished  from 
every  other  corporation,  and  when  any  but 
the  corporate  name  is  used,  any  circum- 
stances which  will  enable  the  court  to  apply 
the  name  or  description  to  a  particular  cor- 
poration, and  identify  it  as  the  body  in- 
tended, and  to  distinguish  it  from  all  others 

Digitized  byGoOglC 


5-24 


WASHINGTON  SUPREME  COURT. 


and  bring  it  within  the  ttirms  of  ihe  will, 
may  be  proved  hj  parol.  Lefevre  v.  Lefevr^ 
inpra. 

Thus,  evidence  that  there  was  and  is  no 
corporation  bearing  the  charter  name  used 

in  a  will,  and  no  unincorporated  association 
of  that  name,  but  that  there  is  an  institu- 
tion incorporated  under  another  name,  using 
and  being  known  b;  the  name  used  by  the 
testator,  opens  the  way  for  extrinsic  evi- 
dence to  remove  the  ambiguify  thus  raised. 
The  evidence  is  simply  to  remove  the  differ- 
ence arising  from  an  inaccurate  or  mistaken 
description,  and  not  to  introduce  new  words 
in  the  will.  Ibid: 

The  society  intended  by  the  testator  in  a 
bequest,  and  identified  by  competent  evi- 
dence, is  the  legatee  by  whatever  name  de- 
scribed in  the  will,  and  notwithstanding  any 
other  name  or  names  by  which  it  might  have 
been  invariably  or  usually  known  to  others. 
Tilton  V.  American  Bible  Soe.  60  N.  H.  377, 
40  Am.  Rep.  321.  As  to  character  of  evi- 
dence  admissible,  see  same  case  infra,  IX.  b. 

Where  there  is  no  corporation  which  cor- 
responds to  the  description  in  the  devise  or 
legacy,  extrinsic  evidence  is  admissible  to 
sliow  that  there  is  a  corporation  correspond- 
ing in  manv  particulars,  and  that  there  is.no 
other  which  could  be  intended:  and  where 
circumstances  are  proved  indicating  that 
such  corporation  was  intended,  and  .no  simi- 
lar  conclusive  circumstance  appear  to  dis- 
tinguish and  identify  any  other,  the  one  that 
is  shown  to  be  intended  will  take.  Dunham 
V.  Averill,  45  Conn.  61,  29  Am.  Rep.  644. 
As  to  character  of  evidence  admissible,  see 
same  case  infra,  IX.  g,  1.  Bcardstey  v. 
American  Home  Missionary  Soc.  4S  (^nn. 
327  (hotdii^  that  a  bequest  to.  the  Home 
Mission  Society  was  a  bequest  to  the  Ameri- 
can Home  Mission  Society). 

Where  the  name  or  designation  used  in 
the  will  does  not  designate  with  precision 
any  corporation,  but,  when  the  circumstances 
come  to  be  proved,  so  many  of  them  concur 
to  indicate  that  a  particular  corporation  is 
intended,  and  no  similar  conclusive  circum- 
stances appear  to  distinguish  and  identify 
any  other,  the  corporation  thus  shown  to 
be  intended  will  take.  Tucker  v.  Seaman's 
Aid  Soc.  7  Met.  188. 

9.  xaueatUmal  soeleUes. 

A  legacy  to  the  Rochester,  N«w  York, 
Theological  Seminary,  by  extrinsic  proof, 
may  be  shown  to  have  been  intended  for  the 
New  York  Baptist  Union  for  Ministerial 
Education,  a  corporation  under  the  laws  of 
the  state  of  New  York,  located  in  the  city 
of  Rochester,  which  has  established  and  owns 
a  theological  seminary  in  said  city  common- 
ly known  as  the  "Rochester,  N.  Y.,  Theo- 
logical Seminary,"  which  is  the  only  Uieo- 
logieal  seminary  in  the  city.  Taylor  v. 
Tolen,  38  N.  J.  Eq.  01.  As  to  character  of 
evidence  admissible,  see  same  case  infra,  IX. 
b. 

A  bequest  to  "the  Seminary  of  Literature 
and  Science,"  located  at  a  certain  place,  may 
be  shown  hr  ptrol  evidence  to  have  been 
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intended  for  a  society  located  at  such  place 
whose  correct  and  aecnrate  name  is  "Sonth- 
etn  Newmarket  Melodist  Seminary." 
South  NewmariEct  Methodist  Seminary  v. 
Peaslee,  15  N.  H.  317.  As  to  character  of 
evidence  admissible,  see  same  case  infra,  IX. 

A  bequest  to  the  "Baptist  Theological 
Seminary  in  South  Carolina"  was  shown  by 
parol  proof  to  have  been  intended  for  a 
seminary  bearing  the  corporate  name  of 
"the  Southern  Baptist  Theological  Semin- 
ary," which  was  incorporated  in  South  Caro- 
lina.   Roy  V.  Rowzie,  26  Gratt.  599. 

A  bequest  to  the  "Methodist  Episcopal 
Church  School,"  situated  in  Buckliannon, 
was  shown  by  parol  proof  to  be  intended  for 
the  "West  Virginia  Foreign  Seminary  at 
Buckhaunon."  Ross  v.  Eager.  42  W.  Va.  402. 
26  S.  E.  103. 

A  bequest  to  "British  and  Foreign 
Schools"  was  held  to  be  intended  for  the 
"British  and  Foreign  School  Sodety."  Re 
Vaughan,  17  Times  L.  R  278. 

A  bequest  to  the  "PCTnsylvania  Agri- 
cultural Society"  was  shown  by  extrinsic 
proof  to  be  intended  for  the  "Pennsylvania 
State  Agricultural  Society."  Cresson's  Ap- 
peal, 30  Pa.  437.  As  to  character  at  evi- 
dence admissible,  see  same  case  infra,  IX. 
g.  2. 

A  bequest  to  the  "Art  Museum  of  San 

Francisco"  was  shown  by  extrinsic  proof  to 
be  intended  for  a  society  named  the  "San 
Francisco  Art  Association,"  there  being  no 
society  by  the  name  designated  in  the  will. 
Walter  v.  Walter,  133  App.  Div.  893,  lift 
N.  Y.  Supp.  268. 

Extrinsic  evidence  is  admissible  to  show 
the  library  intended  by  a  bequest  to  a  pnbtie 
library  of  a  certain  pl^ee,  where  there  is  no 
library  at  that  place  of  the  name  lued  in 
the  I^acy.  Re  Dickinson,  M  Miae.  238,  107 
N.  Y.  Supp.  386. 

3.  Missionary  sooiaHM. 

Extrinsic  evidence  is  admissible  to  iden- 
tify the  missionary  society  intended  in  a 
bequest  to  a  missionary  society,  where  no 
existing  missionary  society  is  accurately  de- 
scribed. Gilchrist  v.  Corliss,  155  Mich.  186, 
130  Am.  St.  Rep.  568,  118  N.  W.  938. 

A  bequest  to  the  "Home  for  Foreign  Mis- 
sions" may  be  explained  by  extrinsic  evi- 
dence and  applied  to  the  corporations  or 
societies  intended  by  testator.  Board  of 
Missions  v.  Scovell,  8  Dem.  916.  As  to  char- 
acter of  evidence  admissible,  see  same  case 
intra,  IX.  g,  2. 

A  bequest  to  "the  Foreign  Missionary  So- 
ciety," oy  extrinsic  evidence,  was  ^own  to 
have  been  intended  for  the  "Missionary  So- 
ciety of  the  Methodist  Episcopal  Church." 
Amberson's  Estate,  204  Pa.  397.  S4  Atl.  484. 
As  to  character  of  evidence  admissible,  see 
same  case  infra,  IX.  e. 

A  bequest  to  "the  Missions  and  Schools  of 
the  Episcopal  Church,"  by  parol  proof,  was 
shown  to  be  intended  for  the  "Domestic  and 
Forogn  Missionary  Society  of  the  Proten- 
tant  Episcopal  Church."  Domestic  &  F.  Ikli- 
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sionary  Society's  Appeal,  30  Pa.  425.  As  to 
«tianicW  of  eridence  admissible,  see  same 
«ase  infra,  IX.  g.  2. 

A  bequ»t  to  the  "Foreign  Missions  of  the 
Baptist  Dencmiination"  was  sliown  by  parol 
proof  to  be  intended  for  the  "Foreign  Mii*- 
hionary  Board  of  South  Baptist  ConTention." 
MeLeod  v,  Jones.  15S  X.  C.  74,  74  S.  E.  733. 
As  to  character  of  evidence  admiesible,  see 
same  case  iofra,  IX.  g,  1. 

A  bequest  to  the  "Methodist  Episcopal 
Church  Forei^  Missionary  Society"  was 
shown  by  extrinsic  proof  to  be  intended  for 
the  "Missionary  Society  of  the  Methodist 
£piseopal  Church.'*  Roea  v.  Kicer,  42  W. 
Va.  402,  26  6.  E.  183. 

In  Re  Pajison,  127  Wis.  612,  S  L.R.A. 
(N.S.)  804,  107  N.  W.  484,  7  Ann.  Cas.  052, 
a  bequest  to  the  "Norwegian  Lutheran 
Home  Foreign  MiKeionary  Society"  was 
shown  by  extrinsic  proof  to  be  intended  for 
a  society  known  as  the  "Home  of  Foreign 
Missious  of  the  United  Norwegian  Lutheran 
Ohnrch  of  America,"  which  was  connected 
with  the  church  of  which  the  testatrix  was  a 
member,  and  to  which  society  she  had  made 
eontribntionfl. 

A  bet^uest  to  the  Indian  Missiona  and  the 
Domestic  Missions  of  the  United  States  may 
be  shown  by  extrinsic  proof  to  have  been  in- 
tended for  the  Domestic  and  Foreign  Mis- 
sionary Society  of  the  Protestant  Episcopal 
Chnreh  of  tiie  United  States.  Bowman  v. 
Domestic  A  F.  Missionary  Soe.  182  N.  Y. 
494,  75  N.  E.  636. 

Parol  evidence  is  admissible  to  show  that, 
by  the  term  "Christian  Missionary  Society" 
in  a  l)equest,  tbe  testator  meant  a  miasio'n- 
ary  society  of  the  Churches  of  Christ  in 
Indiana.  Chappell  v.  Missionary  Soc.  3  Ind. 
App.  366,  60  Am.  St.  Rep.  276,  29  N.  £.  924. 
.\s  to  the  character  of  evidence  admissible, 
see  same  case  infra,  IX.  c. 

Extrinsic  evidence  is  admissible  to  show 
that  a  bequest  to  the  "American  Home  Mis- 
.lionary  Tract  Society"  was  intended  ftfr  the 
'"American  Tract  Society."  Button  v.  Ameri- 
c^n  Tract  Soc.  23  Vt.  336.  As  to  character 
of  evidence  admissible,  see  same  case  infra, 
IX.  c,  and  h. 

Parol  evidence  was  admitted  to  show  that 
a  bequest  to  the  agent  of  the  "New  Coloniza- 
tion Society  in  Africa"  was  intended  for 
tbe  "American  Colonisation  Society." 
Maund  V.  M'Phail,  10  Leigh,  100.  As  to 
character  of  evidence  admissible,  see  same 
case  infra,  IX.  g.  1. 

4.  BeligUms  soctetiea. 

A  be<fnest  to  "the  Presbyterian  Committee 
of  Publication"  was  shown  to  be  intended  for 
the  "Trustees  of  the'  Presbyterian  Commit- 
tee of  Publication."  Wilson  v.  Perry,  29  W. 
Va.  169,  1  8.  E.  302. 

A  bequest  to  "the  Board  of  Trustees  for 
tbe  Society  tA  Disabled  Ministers  of  the  Re- 
ivna  Presbyterian  Chnreh"  was  shown  by 
«triBsio  evidence  to  be  intended  for  "the 
Reformed  Preslqrterian  Church  of  North 
America  General  Synod,"  which  had  estab- 
.Itshed  a  fond  for  dtsaUad  Frsifayterian  min- 
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isters.  Reformed  Presby.  Church  v.  Mc- 
Millan, 31  Wash.  643,  72  Pac.  502.  , 

A  bequest  to  the  "Episcopal  Denomina* 
tion"  was  held  to  be  intended  for  the  "Dio- 
cesian  Synod  of  Fredoricktown  of  the  Church 
of  England,"  which  was  usually  sptdcea  of 
as  the  "Episcopal  Denomination."  Van 
Wart  v.  Fredericton,  6  D.  L.  R.  776. 

S.  CharitaVie  aoetetiea. 

The  legatee,  a  charitable  institution,  may 
be  shown  by  parol  evidence  if  the  name  or 
designation  in  the  will  does  not  designati' 
any  organization  or  society  with  precision. 
Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552. 

A  bequest  to  the  German  Turner  Home, 
by  extrinsic  proof,  was  shown  to  have  been 
intended  for  the  German  Pioneer  Verein,  in 
(Jerman  Pioneer  Verein  v.  Meyer,  70  N.  J. 
Eq.  102,  63  Atl.  835,  afBrmed  without  opin- 
ion in  72  N.  J.  Eq.  954,  67  Aa  23.  As  to 
character  of  evidence  admissible,  see  same 
caae  infra,  XX.  c. 

A  bequest  for  the  "Refuge  of  Decayed 
Merchants"  was  shown  by  extrinsic  |)roof  to 
have  been  intended  for  a  society  incorpo- 
rated under  the  name  of  tbe  "Merchants' 
Fund."  Cresson's  Appeal,  80  Pa.  487.  As  to 
character  of  evidence  adinisBible,'  see  same 
case  infra,  IX.  g.  2. 

A  legacy  to  the  "Home  for  the  Friendless" 
was  shown  by  extrinsic  proof  to  have  been 
intended  for  the  "American  Family  Guar- 
dian Society,"  which  conducted  a  home  for 
the  friendless  as  a  part  of  its  work.  Leferre 
V.  Lefevre,  69  N,  Y.  434. 

A  bequest  to  "the  Deaf  and  Dumb  Institu- 
tion." by  «[trinsie  evidence,  was  shown  to 
have  been  intended  for  a  corporation  whose 
technical  and  accurate  name  was  the  presi- 
dent and  directors  of  the  North  Carolina 
Institute  for  the  Education  of  the  Deaf  and 
Dumb,  it  appearing  that  it  was  commonly 
spoken  of  as  the  "Deaf  and  Dumb  Institu- 
tion or  Institute."  North  Carolina  Inst.  v. 
Norwood,  45  N.  C.  (Busbee,  Eq.)  65,  over- 
ruling Taylor  v.  American  Bible  Soc  42  N. 
a  (7  Ired.  Eq.)  201. 

Construing  a  bequest  to  the  "German 
Protestant  Orphan  Asylum,"  in  view  of  the 
testator's  nativity,  religion,  and  association, 
and  in  view  of  tne  general  and  local  appel- 
lation given  to  a  particular  institution,  it 
was  held  that  the  testator  intended  to  desig- 
nate as  the  legatee  the  "German  Gieneral 
Protestant  Reform  Asylum."  McCormick  v. 
Dunker,  24  Ohio  0.  C.  563. 

A  bequest  to  the  "Sailors*  Home  in  Bos- 
ton" was  shown  by  extrinsic  proof  to  be  in- 
tended for  the  "Sailors'  Home  Fund  of  the 
Boston  Ladies  Bethel  Society."  Faulkner  v. 
National  Sailors'  Home,  166  Mass.  468,  SB 
N.  E.  645. 

A  bequest  to  the  poor  of  the  parish  of 
Kettering  in  the  county  of  L.,  by  parol  evi- 
dence, was  shown  to  be  intended  for  the  poor 
of  the  parish  of  Kettering  in  the  county  of 
Ann,  Uiere  being  no  such  parish  in  the 
county  of  I*  BrowD  v.  Langl^,  2  Barnard. 
Ch.  118. 

A  bequest  to  ''Uie  Old  Peoples'  Home"  was 
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abown  by  extrinsic  proof  to  be  intended  for 
a  society  called  "the  Old  Folks'  Home."  Be 
Smith,  8  D.  L.  K.  93.  Aa  to  character  of  evi- 
denoo  admiuible,  see  same  case  infra,  IX. 
1),  c 

And  a  bequest  to  "Thomasrille  Orphan- 
age" for  the  "Thomaaville  Baptist  Orphan- 
age. McLeod  T.  Jones,  159  N.  C.  74,  74  S.  E- 
783.  As  to  character  of  evidence  admissible, 
see  same  case  infra,  IX.  g,  1. 

o.  Where  inaetmrate  name  appliea  to 
more  than  one  individual  or  corpora- 
tion. 

Parol  evidence  is  competent  to  aid  in  de- 
termining the  intention  of  the  testator  where 
a  bequest  is  claimed  by  differ^t  societies, 
none  of  whieh  have  a  name  similar  to  the  one 
used  in  a  bequest.  Leonard  t.  Davenport,  58 
How.  Pr.  384.  As  to  character  of  evidence 
admissible,  see  same  case  infra,  IX.  g,  I. 

If  the  description  of  the  devisee  or  legatee 
is  not  strictly  applicable  to  any  person  or 
corporation,  but  is  partly  applicable  to  one 
person  or  corporation,  and  partly  to  another, 
the  court,  in  determining  the  sense  in  which 
the  name  or  term  was  used  by  the  testator, 
will  inquire  into  extrinsic  facts  which  may 
have  a  bearing  upon  the  question.  Ber- 
nasconi  t.  Atlcinson,  10  Hare,  345,  17  Jur. 
128,  1  Week.  Rep.  152.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX.  d,  h. 

When  a  devise  or  bequest  is  expressed  in 
terms  which  aj^Iy  indifferently  to  two  or 
more  persons  or  institutions  claiming  the 
benefit  thereof,  extrinsic  testimony  may  be 
resorted  to,  to  show  which  of  them  is  in- 
tended. Wood  V.  Hammond,  16  R.  I.  98,  17 
Atl.  324,  18  Atl.  198.  As  to  character  of  evi- 
dence admissible,  see  same  case  infra,  IX. 
g.3. 

And  when  the  language  used  by  the  tes- 
tator in  describing  asylums  and  hospitals 
to  which  he  made  bequests  does  not  tech- 
nically and  accurately  name  any  institutions 
in  existence,  and  there  are  several  institu- 
tions having  a  name  approximating  that 
used  by  the  testator,  extrinsic  evidence  is 
admissible  to  show  which  he  intended.  Ke 
Pearson,  52  Misc.  273,  102  N.  Y.  Supp.  965. 
affirmed  in  124  App.  Dir.  929,  109  N.  Y. 
Supp.  1127. 

And  where  a  bequest  to  a  religious  corpora- 
tion does  not  accurately  and  technically 
name  any  existing  corporation,  but  two  dif- 
ferent corporations  are  known  by  the  name 
used,  and  come  within  the  description,  ex- 
trinsic evidence  is  admissible  to  determine 
which  of  the  two  the  testator  referred  to. 
Tillev  V.  Ellis,  119  N.  C.  233,  26  S.  E.  29. 

Where  two  religious  societies  own  in  com- 
mon and  use  alternately  a  house  of  worship 
in  th«  village  of  T.,  a  bequest  to  the  T. 
church  xaa.j  be  shown  by  parol  evidence  to 
have  been  intended  for  the  one  of  whieh  the 
testatrix  was  a  member.  Wampole's  Estate, 
3  Pa.  Super.  Ct.  414. 

A  bequest  to  a  missionary  society  which 
does  not  accurately  designate  any  society, 
but  which  is  appliciUile  xo  several,  may  be 
47  LJt.A.(N.S.) 


made  clear  by  extrinsic  proof  showing  which 
was  intended  by  the  testator.  Van  Nostrand 
V.  Domestic  Missions,  69  N.  J.  Eq.  19,  44  Atl. 
472.  As  to  character  of  evidence  admisuble, 
see  same  case  infra,  IX.  g,  2. 

Where  a  bequest  is  to  an  association  by  a 
name  not  accurately  designating  any  existing 
society,  but  there  are  two  associations  which 
answer  the  designation,  extrinsic  evidence 
is  admissible  to  show  which  of  the  two  was 
intended  by  the  testator  as  the  legatee. 
Webster  v.  Morris,  66  Wis.  366,  57  Am.  Rep. 
278,  28  N.  W.  363. 

Where  there  are  several  societies  pur- 
suing the  same  object  as  that  of  the  society 
mentioned  in  a  devise,  all  of  which  were  in 
existence  when  the  will  was  raecuted,  oral 
testimony  is  admissible  to  show  which  of 
them  was  intended  by  tlie  testator.  Brew- 
ster v.  McCall,  15  Conn.  274;  Ayres  v.  Weed, 
16  Conn.  291;  Bristol  v.  Ontario  Orphan 
Asylum,  60  Conn.  472,  22  Atl.  848. 

In  Webster'  v.  Morris,  66  Wis.  366,  28 
N.  W.  363,  67  Am.  Rep.  278,  a  bequest  to 
the  "Omrow  and  Algoma  Union  Cemetery 
Association"  was  shown  1^  extrinsic  proof 
to  be  intended  for  a  society  going  by  the 
name  of  "Union  Cemetery  Association.'* 
rather  than  the  one  going  by  the  name  of 
the  "Omrow  Association,"  these  being  the 
only  two  associations  which  answered  the 
description  of  the  bequest. 

Where  the  evidence  shows  that  there  is 
no  society  I>earing  the  name  designated  in  a 
devise, 'bnt  that  there  are  several  whose  ob- 
ject and  character  are  correctly  designated 
by  these  words  considered  as  words  of  desig- 
nation, and  there  is  nothing  In  the  will  to 
show  the  testator  intended  to  designate  any 
particular  society  by  name,  extrinsic  proof 
is  admissible  to  show  the  society  intended. 
Brewster  v.  McCall,  15  Conn.  274  (bequest 
to  the  Missionary  Society  for  Foreign  Mis- 
sions, shown  to  have  bees  intended  for 
American  Board  (rf  Commissioners  for  For- 
eign Missions). 

When  there  are  two  eorporatioiu  neither 
of  which  can  claim  under  the  precise  name 
used  by  the  testator,  the  question,  if  the 
name  rather  than  the  description  is  to  con- 
trol, is  which  of  the  two  is  best  or  most 
nearly  described  by  the  name;  and  if  the 
designation  is  to  prevail,  then  the  question 
is  which  of  the  two  will  the  most  nearly 
answer  to  the  delineation  of  the  oorporatitm 
tnr  the  testator.  If,  from  the  will  and  the 
charters  of  the  two  corporations,  the  court 
can  determine  which  of  the  two  was  in- 
tended by  the  testator,  there  can  be  no 
resort  to  other  evidence  in  aid  of  interpre- 
tation. St.  Luke's  Home  v.  Association  for 
Indigent  Females,  62  fl.  Y.  191,  11  Am.  Rep. 
697. 

And  where  there  is  no  hospital  precisely 
answering  the  description,  but  there  are  two 
hospitals  located  at  the  place  mentioned, 
one  of  which  is  a  general  oospital  and  ths 
other  intended  only  for  the  recej^ion  of 
persons  suffering  from  a  particular  com- 
plaint, which  appears  from  the  name,  whieh 
forms  the  most  important  part  of  the  d*> 
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seription,  the  fonner  vill  be  held  to-  be  the 
oae  intended  ^  the  testator.  Bradehaw  v. 
Thompson,  2  Yonnge  ft  0.  Ch.  Ou.  295,  7 
Jur.  386. 

d.  Sxtrin»le  evidence  ae  to  henefictary 
to  validate  devise  or  bequest. 

In  addition  to  the  cases  included  under 
this  heading,  it  may  bo  said  that  all  the 
casea  included  herein  which  sustain  the  ad- 
missibility of  extrinsic  evidence  to  identify 
a  devisee  or  legatee  are  also  authority  for 
the  rule  that  such  evidence  is  admissible  to 
save  fr<»n  invalidity  a  bequest  or  devise 
otherwise  invalid  for  uncertainty  as  to  the 
beneflciaTy.  In  cases  where  extrinsic  evi- 
dence has  been  offered  for  this  purpose,  it 
has  been  held  that  a  misnomer  or  misde- 
scription of  the  legatee  or  devisee  will  not 
invalidate  a  devise  or  legacy  if,  either  from 
the  will  itself  or  evidence  dehors  the  will, 
the  object  of  the  testator's  bounty  can  be 
ascertained.    Smith  v.  Kimball,  62  X.  H. 

«oe. 

A  mistake  in  the  name  or  designation  of 
the  legatee,  whether  an  individual  or  a 
corporation,  will  not  render  the  bequest  void 
if  the  name  or  description  used  in  the  will, 
as  applied  to  the  facts  and  circumstances 
proved,  will  identify  such  person  or  corpora- 
tion from  others.  Missionary  Soc.  v.  Cad- 
well,  69  111.  App.  280.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX.  a.  Goodwhi  v.  New  Church  Bd.  of  Puh- 
lieation.  160  Dl.  App.  483. 

A  bequest  or  devise  will  not  foil  because 
of  a  mere  inaccuracy  in  the  designation  of 
the  beneficiary,  where  the  meaning  of  the 
testator  can  be  gathered  with  reasonable  cer- 
tainty from  the  instrument  itself,  or  where 
the  identity  of  the  object  of  his  bounty  can 
be  shown  by  extrinsic  eridence;  and  such 
evidence  la  always  admissible  for  the  pur- 
pose of  identifying  the  beneficiary  where 
there  is  uncertainty  or  ambiguity  in  the 
description.  McDonald  v.  Shaw,  81  Ark. 
235,  98  S.  W.  952  (holding  that  a  bequest  to 
the  Convent  of  the  Sisters  of  Mercy,  known 
as  St.  Anne's  Convent,  to  mean  and  refer  to 
the  Sisters  of  ilercy  of  the  Female  Academy 
of  Fort  Smith) . 

IT.  Where  tndivtduat  or  corporation  is 
deetgnated  xoith  substantial  aocwacy. 

a.  In  general. 

Where  the  language  of  the  will  as  a 
whole,  eonstmed  in  the  light  of  surrounding 
facts  and  eirenmstances,  clearly  indicates 
the  person  designated  by  the  testator  as  the 
heneficiMy  of  a  devise  or  legacy,  other  evi- 
dence to  prove  that  a  different  beneficiary 
was  intended  the  testator  is  inadmissible. 
Doe  €1  dem.  Westlake  v.  Westlake,  4  Barn. 
k  Aid.  57.  As  to  character  of  evidence  ad- 
missible^ see  same  case  infra,  IX.  g,  1, 

Even  where  extrinsic  evidence  is  admitted 
to  explain  latent  ambiguities,  and  to  perfect 
imperfect  desii^tions  of  beneficiaries,  no 
evidoioe  la  admiBsible  to  change  or  vary  the 
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testator's  expressed  intent.  This  must 
always  be  adduced  from  the  will  itself,  as- 
sisted by  extrinsic  evidence.  The  proofs 
offered  1^  such  evidence  are  to  be  employed 
merely  as  an  aid  in  determining  the  ex- 
pressed intent  of  the  testator,  and  if  that 
intent  may  not  be  so  found,  the  devise  or 
bequest  must  lapse.  Re  Dominici,  161  Cal. 
181,  90  Pac.  448.  And  see  discussion  of  this 
point  supra,  I.  As  to  character  of  evidence 
admissibte,  see  same  case  infra,  IX.  g,  2. 

For  the  highest  and  best  evidence  ia 
always  to  be  sought  for,  and  when  a  man 
deliberately  puts  his  intention  in  writing 
under  testamentary  safeguards,  and  care- 
fully preserves  that  writing  for  the  guidance 
of  those  who  represent  him  after  his  death, 
courts  regard  it  as  revealing  his  thougtitH 
and  intents  with  more  accuracy  than  would 
any  parol  declarations  which  extrinsic  evi- 
dence could  substitute  for  it.  Under  any 
other  rule,  that  which  might  come  at  last  to 
be  accepted  as  the  will  would  be  not  what 
the  testator  wrote,  but  what  others  have 
said  since  his  death ;  indeed,  he  being  silent, 
the  rule  is  the  sole  support  and  defense  of  a 
will  where  there  are  disappointed  heirs  or 
legatees.  Dunham  v.  Averill,  45  Conn.  61, 
29  Am.  Sep^  042.  As  to  character  of  evi- 
dence admissible,  see  same  case  infra,  IX. 
g,  1. 

Applying  this  doctrine,  it  ia  held  that 
parol  evidence  cannot  be  deduced  to  change 
or  supply  any  intent  not  expressed  in  a  will, 
although  admissible  to  identify  the  property 
and  the  legatee  named.  Gaston's  Estate, 
188  Pa.  374,  68  Am.  St.  Rep.  874,  41  Atl. 
529. 

And  while  extrinsic  evidence  of  intention 
may  be  admitted  whenever  the  instrument 
is  so  insufficiently  expressed  as  to  raise  a 
doubt  as  to  the  object  intended,  and,  in 
order  to  give  effect  to  the  clause,  yet  it  is 
not  admissible  where  its  tendency  is  to  es- 
tablish an  essentially  different  intention 
from  that  expressed  in  the  will.  Willard  v. 
Darrab,  168  Mo.  660,  90  Am.  St  Rep.  468, 
68  S.  W.  1023.  As  to  character  of  evidence 
admissible,  see  same  case  infra,  IX.  h. 

And  parol  evidence  cannot  be  admitted  to 
supply,  contradict,  enlarge,  or  vary  the 
words  of  a  will,  or  to  explain  the  intentions 
of  the  testator,  except  where  tiiere  is  a 
latent  ambiguity  arising  dehors  the  will  as 
to  the  person  or  subject  meant  to  be  de- 
scribed. Mann  v.  Mann,  1  Johns.  Ch.  231. 
As  heretofore  pointed  out,  however,  the  de- 
termination of  the  admissibility  of  extrinsic 
proof,  by  the  question  whether  the  ambiguity 
is  latent  or  patent,  is  not  an  accurate  or , 
satttfaetoiy  test. 

Where  a  will  without  latent  ambigDity 
expresses  a  clear  intent,  extrinsic  evidence 
should  never  be  permitted  to  show  that  the 
intent  expressed  was  a  mistaken  one.  It  is 
only  where  the  designation  of  the  person  or 
property,  by  extrinsic  evidence,  is  shown  to 
be  doubtful  or  imperfect,  that  such  evidence 
may  be  employed  in  the  effort  of  the  court 
to  arrive  at  and  declare  the  meaning  and  in- 
tent which  the  testator  by  the  terms  of  his 
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will  attempted,  however  irrc^larlyj  to  de- 
clare. Re  Dominici,  151  Cal.  181,  90  Pac. 
448.  As  to  character  of  evidence  admiasible, 
nee  same  caae  infra,  IX.  g,  2, 

b.  In(Hvf<iuaI. 

The  words  of  the  will  are  bo  eontroUtng 
that  if  they  ai^ly  with  exactitude  to  one 
[lerson,  such  person  will  take  the  legacy 
although  parol  and  extrinsic  evidence  might 
make  it  perfectly  clear  that  another  person 
less  exactly  described  was  the  one  intended. 
Fairfield  v.  Lawson,  60  Conn.  501,  47  Am. 
Rep.  609;  Root's  Estate.  187  Pa.  118,  40  Atl. 
818. 

Thus,  extriiuie  eridenee  ia  not  admissible 
to  show  that  the  testator  did  not  intend  to 
devise  his  property  to  the  pbrson  mentioned 
therein,  but  intended  to  give  it  to  other  per- 
Hons,  since  such  evidence  tends  to  contradict 
the  terms  of  the  will,  or  to  show  that  the 
testator's  intentions  were  different  from 
those  expressed  in  the  will.  Bapp  v.  Reeh- 
ling,  124  Ind.  36.  7  L.RjL  498,  23  N.  £.  777. 

And  where  the  beneficiary  in  a  will  is 
clearly  designated,  evidence  to  show  some 
'other  person  was  intended  ia  incompetent. 
Union  Trust  Co.  v.  St  Luke's  Hospital,  74 
App.  Div.  330,  77  N.  Y.  Supp.  628,  affirmed 
without  opinion  In  176  N.  Y.  S06,  67  K.  Y. 
1090. 

So,  where  there  is  a  person  exactly  an- 
swering the  name  given  in  a  bequest,  parol 
evidence  is  inadmiasible  to  show  that  the 
testator^made  a  mistake  in  the  will  in  nam- 
ing this  person,  and  really  intended  to  name 
someone  else  as  his  l^atee.  Re  Chenoweth, 
17  Times  L.  R.  616. 

A  bequest  to  a  sister  of  th6  testator, 
naming  tier,  cannot  be  changed  by  extrinsic 
evidence  where  the  testator  had  a  sister  of 
this  name,  although  she  had  changed  her  re- 
ligion, became  a  nun,  and  had  been  baptized 
in  her  newly  adopted  faith  by  a  different 
name,  and  the  testator  had  another  sister 
ItTing  of  a  different  name,  for  whom  he  had 
made  no  provision  in  his  will.  Delmare  v. 
Robello,  1  Ves.  Jr.  415.  For  another  case 
applying  the  same  doctrine,  see  Holmes  v. 
Custance,  12  Ves.  Jr.  279. 

A  legacy  to  the  testator's  nephew,  William 
Root,  where  the  testator  has  a  nephew  of 
that  name,  cannot  by  parol  proof  be  shown 
to  have  been  intended  for  his  wife's  nephew 
of  the  same  name,  but  not  of  kin  to  him; 
and  this  is  true  although  there  is  evidence 
tending  to  show  that  the  wife's  nephew  was 
it  favorite  of  the  testator,  white  his  own 
nephew  was  not,  and  there  existed  strained  _ 
relations  between  the  father  of  the  tes-  { 
tator**  nephew  md  himself.  Roofs  Estate, 
snpra. 

But  in  an  English  decision  it  was  held 
that  a  bequest  to  the  testator's  nephew  J,  Ot. 
Uy  parol  evidence  might  be  shown  to  be  in- 
U'nded  for  his  wife's  nephew  named  J.  O., 
:i.lthough  the  testator  also  had  a  nephew 
tiamed  J.  Q.   Grant  v.  Grant,  L.  R.  2  Proh. 

L.  R.  5  C.  P.  380,  39  L,  J.  Proh.  N.  8.  17, 
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21  L.  T.  N.  S.  646,  18  Week.  Rep.  230.  As 
to  character  of  evidence  admissUiH,  see  same 
case  infra,  IX.  b  and  c. 

If  there  are  persons  answering  the  de- 
scription of  a  devise  or  a  bequest,  extrinsic 
evidence  is  inadmissible  to  show  that  the 
testator  intended  to  include  other  persons 
not  coming  within  the  description.  Donald 
V.  Dendy,  2  M'Mull.  L.  123. 

Parol  evidence  cannot  be  received  to  prove 
an  additional  or  differmt  subject-matter  or 
some  other  donee.  To  be  admissible,  the 
proof  must  be  strictly  explanatory,  and  can- 
not be  used  to  create  a  new  devise  or  be* 
quest.   Hyatt  v.  Pu^ey,  23  Barb.  286. 

Thus,  extrinsic  evidence  is  inadmissible  to 
show  that  a  legacy  was  intended  for  two 
brothers  who  conducted  a  partnership, 
where  the  Iwacy  is  plainly  and  explicitly 
to  but  one  of  them.  Lyman  v.  Lyman,  2 
Paine.  11,  Fed.  Cas.  No.  8,628. 

And  a  bequest  to  "my  nephew  and  his 
sister,  my  niece,"  reeiding  at  a  certain  place, 
cannot  he  changed  by  parol  proof  that  the 
testator  also  intended  to  include  a  niece  re- 
siding at  another  place.  Re  Dominici,  151 
CaL  181,  90  Pac  448.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX.  g,  2. 

And  extrinsic  proof  is  inadmissible  to 
show  that  l>y  a  bequest  to  her  granddaughter 
and  her  heirs  and  assigns,  the  testatrix  in- 
tended the  devise  for  the  benefit  of  the  son 
and  heir  of  the  granddaughter  in  event  of 
the  death  of  the  latter  during  the  life  of  the 
testatrix.   Sword  v.  Adams,  3  Yeates,  34. 

A  legacy  to  a  desi^ated  person  and  her 
heirs  and  assigns  forever  cannot  be  shown 
by  parol  declarations  of  the  testatrix  to  have 
been  intended  for  the  heirs  of  such  person  in 
the  event  that  she  predeceased  the  testatrix. 
Comfort  V.  Mather,  2  Watts  &  S.  450,  37  Am. 
Dec.  623.  As  to  character  of  evidence  ad- 
missible, see  same  case  infra,  IX.  g,  3. 

Extrinsic  evidence  is  inadmissible  to  show 
tliat  a  legacy  to  a  person,  his  heirs  and  as- 
signs, was  intended  for  the  heirs  and  assigns 
of  such  a  person,  although  the  latter  was 
dead  at  the  time  of  the  execution  of  the  will* 
to  the  knowledge  of  the  testator.  Mabank 
v.  Brooks,  2  Dick.  577. 

Extrinsic  evidence  is  inadmissible  to  show 
that,  upon  a  devise  to  a  parent,  the  testator 
meant  a  devise  to  the  children  of  such  par- 
ent, although  the  parent  was  dead  at  the 
time  of  the  execution  of  the  will,  to  the 
knowledge  of  the  testator.  Judy  v.  Wil< 
liama,  2  Ind.  449. 

o.  Corporation. 

Where  a  bequest  to  educational  or  char- 
itable institutions  departs  slightly  from  the 
names  under  whieh  ihm  are  ebartered,  but 
tlie  descriptiMi  of  the  legatees  ii  sufficient 
to  enable  the  court,  with  the  aid  of  extrinsic 
evidence,  with  certainty  to  identify  the  lega- 
tee intended,  extrinsic  evidence  for  tliis 
purpose  is  competent,'  Moore  v.  Moore,  50 
N.  J.  Eq.  564,  25  AU.  403. 
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But  parol  evidence  is  not  admieBible  to 
contradict  the  plain  expression  in  a  will, 
bjr  showing  that,  although  the  testator 
named  one  person  or  corporation,  he  did  so 
bj  mistake,  supposing  h«  had  named  the 
correct  name  of  another.  Board  of  Missions 
T.  Scorille,  3  Dem.  516.  As  to  character  of 
eridenee  admissible,  see  same  case  infra, 
IX.  g,  2. 

And  extrinsic  evidence  is  not  admissible 
to  show  that  a  bequest  was  not  intended  for 
a  society  clearlj  and  distinctly  designated 
in  the  will,  and  that  another  society  with  the 
some  aims  and  objects,  but  with  a  different 
name,  was  intended.  Tucker  r.  Seunan's 
Aid  Soe.  7  Met  188. 

Before  retort  may  be  had  to  extrinsic  evi- 
dence to  aid  in  dctcj-mining  the  intention  of 
the  testator,  there  must  be  difficulty  in  de- 
termining from  the  will  and  the  charter  of 
the  different  corporations  claiming  the 
legacy,  which  of  them  was  in  the  mind  of  the 
testator.  Union  Trust  Co.  t.  St.  Luke's  Hos- 
pital, 74  Add.  Div.  330,  77  K.  ¥.  Supp.  628, 
affirmed  wftliout  opinion  in  17S  N.  X.  SO0, 
67  N.  E.  1090. 

Where  there  are  two  corporations  prac- 
tically residing  in  the  neighborhood  of  the 
testator,  and  each  doing  that  which  he  de- 
sired done,  and  the  name  of  one  of  them  is 
plainly  written  in  a  bequest  as  the  legatee, 
extrinsic  proof  is  inadmissible  to  control  or 
vaiy  the  language  for  the  purpose  of  strik- 
ing out  the  name  perfectly  descriptive,  and 
substituting  therefor  another;  and  this  is 
true  although  it  is  admitted  that  in  the 
description  the  testator  made  a  mistake, 
since  the  law  will  not  permit  the  coilrt  to 
intermeddle;  it  insists  that  what  the  testator 
hu  so  plainly  written  shall  stand  as  best 
proof  id  his  thoughts  at  the  moment.  Dun- 
ham T.  Averill,  45  Conn.  61,  20  Am.  Rep. 
644.  As  to  character  of  evidence  admissible. 
Me  same  case  infra,  IX.  g,  1. 

A  designation  of  a  legatee  as  the  "Skin 
and  Cancer  Hospital"  is  not  ambiguous 
where  tliere  is  located  at  the  place  designated 
a  hospital  bearing  the  name  of  the  "New 
York  Skin  and  Cancer  Hospital,"  and  hence 
parol  evidence  of  the  declarations  of  the  tes- 
tator is  inadmissible  to  show  that  he  in- 
tended the  legacy  for  another  hospital  named 
"the  New  York  Cancer  Hospital,"  and  usual- 
ly called  and  known  as  tne  "Cancer  Hos- 
pital." Union  Trust  Co.  v.  St.  Luke's  Hos- 
pital, supra. 

A  bequest  to  the  "Philadelphia  Paid  Fire 
Department  Relief  Association,"  while  not 
accurately  designating  any  existing  society, 
is  nevertheless  so  nearly  identical  with  an 
association  whose  accurate  name  is  "the 
Philadelphia  Fire  Department  Relief  Asso- 
eiation,"  as  to  preclude  parol  proof  that  the 
ioeiefy  intended  was  an  association  named 
"the  Firemena'  Pension  Fund  of  PhiUdel- 
phia."   Jeanes's  Estate,  3  Pa.  Dlst  R.  314. 

A  bequest  to  the  Foreign  Missionary  So* 
ciety  of  the  Episcopal  Church  does  not  raise 
BQch  an  ambiguity  as  to  warrant  admission 
of  extrinsic  evidence  to  explain  it.  Domestic 
k  F.  Missionary  Soc.  t.  Reynolds,  0  Md.  841. 
47  IiJLA.(N.8.) 


V.  When  deaignatton  by  name  and  d«- 
seHpWon  does  not  apply  to  same  per- 
son. 

a.  Controlling  effect  of  name  versim  de- 
acriptlon. 

Where  a  devisee  or  legatee  is  referred  to 
both  by  name  and  description,  and  they  refer 
to  different  claimants  of  the  devise  or  legacy, 
even  thoiwh  extrinsic  evidence  is  received 
to  aid  in  determining  the  person  entitled,  it 
becomes  a  matter  of  importance  as  to 
whether  the  name  or  the  description  is  tlie 
more  persuasive  and  of  greater  effect  in  con- 
nection with  the  extrinsic  facts,  in  deter- 
mining the  intention  of  the  testator  as  ex- 
pressed in  the  will. 

It  has  been  asserted  that  a  designation  of 
a  l^atee  or  devisee  1^  name  is  more  wor^y 
in  certainty  than  a  description,  and  hence  in 
case  of  a  discrepancy  it  will  be  presumed 
that  the  falsity  is  in  the  description,  and  not 
in  the  name.  Vernor  v.  Henry,  3  Watts,  386. 
As  to  character  of  evidence  admissible,  see 
same  case  infra,  IX.  c. 

And  it  has  been  reasoned  that  a  man's 
name  is  a  thing  by  which  he  is  usually 
called,  and  when  one  wants  to  speak  of  a 
man,  one  is  usually  exact  in  his  name,  al- 
though perhaps  inexact  in  a  description 
given  either  of  his  parentage,  residence^  or 
other  incidents  or  accidents  whitdi  attach  to 
him.  Garland  v.  Beverley,  L.  R.  9  Ch.  Div. 
213,  47  L.  J.  Ch.  N.  S.  711,  38  L.  T.  N.  B.  911, 
26  Week.  Rep.  718. 

And  that  where  a  devisee  is  described  by 
his  Christian  name  and  his  surname,  and  by 
some  other  distinctive  circumstances,  and  no 
person  answers  both  descriptions,  and  there 
is  nothing  in  the  rest  of  the  will  or  the  ad- 
mitted evidence  to  show  who  is  meant,  the 
name  will  prevail,  and  the  descriptive  cir- 
cumstances will  be  rejected.  Camoys  v. 
Blundell,  1  H.  L.  Cas.  778. 

In  Doe  ex  dem.  Allen  v.  Allen,  12  Ad.  & 
El.  451,  4  Perry  A  D.  320,  9  L.  J.  Q.  B.  N.  S. 
305,  it  is  held  that  a  description  of  a  devisee 
or  l^tee,  where  he  is  also  named.  Is  merely 
evidence  as  to  the  person  intended,  to  be  con- 
sidered with  other  extrinsic  facts  received  in 
determining  the  person  intended  as  devisee 
or  legatee,  and  is  not  conclusive  upon  that 
point.  As  to  character  of  evidence  admissi- 
ble, see  same  case  infra,  IX.  g,  1. 

However,  in  Drake  v.  Drake,  8  H.  L.  Cas. 
172,  29  L.  J.  Ch.  N.  S.  850,  3  L.  T.  N.  S. 
193,  the  lord  chancellor  said  that  there  is  no 
presumption  m  favor  of  the  name  more  than 
any  other  description,  and  that  a  reference 
to  the  numerous  cases  on  the  question  will 
show  that  there  are  more  instances  in  which 
the  description  prevailed  than  in  which  the 
name  prevailed.  As  to  cliaracter  of  evidence 
admissible,  see  same  esse  infra,  IX.  h. 


ft.  /UustroMva 


cases  where  name  con- 
trolled. 


In  the  following  eases,  with  the  aid  of 
extrinsic  evidence,  the  person  whose  name 
answered  the  description  of  the  elanse  or 
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bequest  was  held  entitled  to  the  l^ey,  and 
not  the  person  who  answered  the  descrip- 
tion, but  not  the  name: 

A  bequest  to  Mary  Smith,  wife  of  Na- 
tbaniel  Smith,  was  held  to  raise  a  latent 
ambiguity  authorizing  the  reception  of  ex- 
trinsic proof,  where  it  was  shown  by  extrin- 
sic proof  that  I'luy  Smith's  husband  was 
named  Abraham  Smith,  and  Nathaniel 
Smith's  wife  was  named  Sarah.  The  court 
said  the  qucation  to  be  settled  is  whetlier 
the  mistake  is  in  the  description  or  in  the 
name  of  the  legatee.  Smith  v.  Smith,  1 
Edw.  Cb.  180.  As  to  character  of  evidence 
admissible,  see  same  case  infra,  IX.  c. 

A  devise  "to  my  daughter  Elizabeth,"  by 
extrinsic  proof,  may  be  shown  to  have  been 
intended  for  an  adopted  daughter  of  the  tes- 
tator of  that  name,  although  she  was  never 
formally  adopted  according  to  the  provisions 
of  tlie  statute,  it  not  appearing  that  the 
deceased  had  a  daughter  who  answered  the 
description  in  the  will,  and  it  appearing  that 
the  person  mentioned  had  been  treated  as  an 
adopted  daughter.   Re  Cahn,  3  Redf.  31. 

A  bequest  to  E.  S.,  nieoe  of  the  testator, 
may  be  shown  by  parol  evidence  to  be  in- 
tended  for  his  grandnlece,  E.  J.  8.,  where,  at 
the  time  of  the  execution  oi  the  will,  she 
was  the  only  person  at  all  answering  the 
description  of  the  bequest.  Stringer  v.  Qar- 
diner,  4  De  O.  4  J.  468,  28  L.  J.  Ch.  N.  S. 
768,  5  Jut.  N.  S.  260,  7  Week.  Rep.  602. 

A  legacy  "to  my  nephew  J.  V.  H.,  son  of 
my  deceased  sister  E.,''  by  the  aid  of  parol 
evidence,  was  held  to  be  intended  for  a 
grandnephew  of  the  testator  bearing  that 
name,  he  being  the  grandson  of  the  sister 
named  E.,  and  not  a  nephew  of  the  testa- 
toT,  who  was  the  son  of  the  sister  named 
B.,  and  -whose  initials  were  R.  R.  H.,  it 
appearing  that  the  testator  knew  and  had 
an  affectionate  regard  for  the  first  men- 
tioned, and,  while  he  knew  the  last  men- 
tioned, he  did  not  esteem  him  and  had 
avowed  his  determination  to  give  him  noth- 
ing. Vernor  v.  Henry,  3  Watts,  oSS.  As  to 
i^aracter  of  evidence  admissible,  see  uuns 
oase  infra,  IX.  e. 

A  bequest  to  tht  "Royal  Home  for  In- 
'  cnrables,  Streatham,  S.  W.,"  was  held  to  be 
intended  for  the  "Royal  Hospital  for  In- 
curables," which  was  not  located  at  the 
place  mentioned,  and  not  for  the  "British 
Hospital  for  Incurables,"  which  was  located 
at  the  place  mentioned.  British  Home  & 
Hospital  V.  Royal  Hospital,  90  L.  T.  N.  S. 
601.  As  to  character  of  evidence  admissi- 
ble, see  same  case  infra,  IX.  a. 

In  Garland  Beverley,  L.  B.  9  CSi.  Dfv. 
213,  47  L.  J.  Ch.  N.  S.  711,  S8  L.  T.  N.  S. 
911,  26  Week,  Rep.  718,  a  dense  to  William, 
eldMt  son  of  a  designated  person,  was  held 
to  be  intended  for  a  son  named  William, 
although  not  the  eldest  son,  and  this  with- 
out the  aid  of  parol  evidence.  Cases  are  not 
included  herein  where  a  bequest  ambiguous 
as  to  the  devisee  or  legatee  is  construed 
with  reference  to  the  entire  language  of  the 
will  without  the  aid  of  «xtoiniie  prool. 
47  L.R.A.(N.8.) 


e.  lUuatrtUtve  eamm  vdhwf  deaorlplfoia 
controlled. 

In  the  following  cases,  the  person  answer- 
ing th«  description,  and  not  the  person  an- 
sweiing  tiie  name,  by  the  aid  of  extrinsic 
facts,  was  held  entitled  to  an  ambiguous 
bequest  or  devise  which  referred  to  the  bene- 
ficiary both  by  name  and  description. 

An  interesting  case  upon  this  point  is 
Powell  V.  Biddle,  2  Dall.  70,  1  L.  ed.  203, 
1  Am.  Dec.  263,  holding  that  parol  evidence 
is  admissible  to  show  Qiat  a  bequest  to  the 
testator's  friend  S.  P.,  son  of  S.  P.,  of  a  cer- 
tain place,  carpenter,  was  intended  for  a 
person  whose  Christian  name  was  William, 
whom  the  testator,  however,  frequently  re- 
ferred to  by  the  name  of  Samuel,  and  this 
although  Samuel  Powell  had  another  son 
actually  named  Samuel,  it  further  appeax- 
ing,  however,  that  the  son  named  William 
was  the  issue  of  a  marriage  betwem  the 
testator's  deceased  daughter  and  Samuel 
Powell  the  carpenter,  and  was  well  known 
to  the  testator,  and  their  relations  were 
friendly,  while  the  son  Samuel  was  the  issue 
of  a  second  marriage  and  was  unknown  to 
the  testator.  As  to  character  of  evidrace 
admissible,  see  same  case  infra,  IX.  b,  f.  For 
a  very  similar  case,  see  Sibolxx  v.  Sixpsoi*. 

Where,  upon  construing  th«  will  with  ref- 
erence to  evidence  of  the  state  of  the  faraify 
with  which  the  devisee  or  legatee  was  oob- 
nected,  as  known  to  the  testator,  it  appears 
that  the  meaning  of  the  testator  expressed 
in  the  will  is  that  the  person  described,  and 
not  the  person  named,  was  intended,  the 
designation  will  prevail  over  the  name. 
Camoys  v.  Blundelt.  1  H.  L.  Gas.  778. 

A  devise  to  the  second  son  of  a  designated 
person  is  a  devise  by  description,  and  not 
to  a  person  by  name,  and  where  the  name 
and  balance  of  the  desoription  do  not  apply 
to  any  existing  person,  extrinsic  proof  may 
be  resorted  to,  to  determine  whether  the 
testator  intended  the  devise  for  a  person 
answering  the  description  so  far  as  con- 
cerns the  name  used,  or  a  person  answering; 
the  remainder  of  the-  description,  bat  not 
the  name,  and  where  tt  ai^tears  frtnn  the 
will  and  the  extrinsic  evidence  that  the  de- 
vise was  intended  for  ft  person  answering 
the  description,  rather  tluui  for  a  person 
bearing  a  certain  name,  the  description  will 
control.  Ibid, 

So,  where  a  devise  was  to  "my  well- 
beloved  nephews  John  and  William  Wil- 
lard,"  although  the  testator  had  two 
nephews  of  that  name,  who,  however,  were 
practically  unknown  to  him,  it  was  shown 
by  parol  that  he  intended  the  devise  for  his 
two  grandsons  of  that  name,  who  were  well 
known  to  and  beloved  by  him.  Willard  t. 
Darrah,  168  Mo.  660,  40  Am.  St  Rep.  468, 
68  S.  W.  1023.  As  to  character  of  evidence 
admissible,  see  same  case  infra,  IX.  h. 

A  bequest  to  "my  grandnlece,  Fannie  R. 
Gibson,"  where  the  testator  had  a  niec*  \j 
that  name  and  a  grandnlece  by  the  name  of 
Fannie  Gibson,  raises  a  latent  ambigui^ 
as  to  the  person  intended  and  extrinsis  art- 
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dence  is  adminiMe  to  establish  the  identity. 
Gallup  T.  Wright,  tfl  How.  Pr.  286.  As  to 
character  of  eridenee  admisaildai  see  same 
case  infra,  IX.  g,  3. 

A  legacy  to  Catherine  Eameley  may  be 
shown  to  nave  been  intended  for  Gertrude 
Yardleigh,  where  the  legacy  contained  a 
lieecription  of  the  legatee,  and  it  is  shown  by 
extrinsic  proof  that  the  latter  answers  this 
description,  and  there  is  no  other  person  to 
whom  it  will  apply  at  all.  Beaumont  v. 
Fell,  2  P.  Wa».  141.  As  to  character  of 
erictenoe  admissible,  see  same  ease  infra 
IX.  f  and  g,  2. 

A  bequest  to  Elisabeth,  natural  daughter 
of  Elizabeth  A.,  a  single  woman,  was  held 
intended  for  John,  the  natural  son  of 
Elizabeth  A.,  a  single  woman,  where  be  was 
the  only  illegitimate  child  of  said  Klisa- 
beth,  uid  where,  by  extrinsic  evidence, 
peculiar  reasons  were  shown  why  such  a 
bequest  would  be  made  to  the  son  named 
John.  Ryan  T.  Hannam,  10  Beav.  536,  IC 
L.  J.  Ch.  N.  S.  491,  11  Jur.  761. 

A  bequest  to  a  stepson  of  the  testatrix, 
H.  S.  Covert,  upon  it  appearing  that  the 
testatrix  has  no  stepson  of  that  name,  may 
be  shown  by  parol  to  have  been  intended  for 
a  stepson  named  John  Harvey  Covert. 
Covert  v.  Sebem,  73  Iowa,  564,  35  N.  W. 
636. 

A  gift  to  P.  H.,  son  of  C.  H.,  was  held  to 
be  intended  fdr  a  son  named  B.  H.,  where 
C.  U.  bad  no  son  named  P.  II.  Re  Hooiier, 
88  L.  T.  N.  a  160.  51  Week.  Rep.  153. 

A  legacy  to  a  grandnephcw,  Robert  O.,  by 
extrinsic  proof,  was  shown  to  have  been  in- 
tended ior  a  grandnephew  named  Richard 
0.,  where  the  testator  had  no  nephew  named 
Robert  O.  Re  Ofner  [1908j  W.  N.  208.  As 
to  character  of  evidence  admissible,  see  same 
case  infra,  IX.  e. 

And  a  bequest  to  the  testator's  brother 
Kdward  for  life,  and  the  remainder  to  his 
children  by  his  present  wife,  where,  at  the 
date  of  the  will,  both  Edward  and  his  wife 
were  dead,  and  the  will  contained  other 
legacies  for  their  children,  was  shown  by 
parol  proof  to  be  intended  for  the  testator's 
brother  Samuel,  who  was  the  only  brother 
he  had  living  at  the  time  of  the  execution 
of  the  will  who  bad  children  living.  Par- 
•ons  V.  Parsons,  1  Ves.  Jr.  266,  5  Revised 
Rep.  120. 

Parol  evidence  was  resorted  to,  to  show 
that  a  bequest  to  a  certain  named  sister  of 
the  testator,  of  a  certain  place,  was  intended 
for  a  sister  of  a  different  name  living  at 
nich  place,  where  the  sister  named  bad 
never  lived  at  this  place,  and  was  dead  at 
the  time  of  the  execution  of  the  will,  to  his 
knowledge.  Thayer  v.  Boston,  16  Gray, 
347. 

A  devise  to  "my  niece  Mary,  who  resides 
fa  the  state  of  New  York,  daughter  of  my 
sister  Mary,"  by  the  aid  of  extrinsic  evi- 
dence, was  shown  to  be  intended  for  the 
testatrix,  niece  Anna,  who  resided  in  the 
state  of  New  York,  and  not  her  niece  Man', , 
who  resided  in  Ireland.  Re  Donndlan,  164 
47  L.R.A.(N.S.) 


Cal.  14,  127  Pac  166.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX,  h. 

A  legacy  to  Jas.  Hooper  Bvans,  a  son  of 

the  nephew  of  the  testator,  was  shown  to 
be  intended  for  John  Evans,  the  only  son 
of  the  only  nephew  of  the  testator,  who 
was  a  favorite  of  bis.  Evans  v.  Hays,  3 
J.  B^.  204.  As  to  character  of  evidence  ad- 
missible, see  same  case  infra,  IX.  h. 

A  bequest  to  a  granddaughter  Alice  May, 
by  extnuslc  avidence,  was  shown  to  have 
been  intended  for  Mary  J.,  where  the  tes- 
tator had  but  one  grandanghter.  Gordon  v. 
Burris,  141  Mo.  602,  43  8.  W.  642. 

A  bequest  to  the  testator's  cousin  Paris 
Piccard,  by  extrinsic  proof,  was  shown  to 
be  intended  for  his  cousin  Friscilla  Piccard,. 
whom  he  usually  called  Paris.  Bart  v. 
.Marks,  4  Bradf.  161. 

Extrinsic  evidence  was  hdd  admissible  to 
show  which  of  two  persons  the  testatrix  in- 
tended by  bequest  to  "my  cousin  Harriet  C," 
where  the  wife  of  the  testatrix's  cousin  was 
named  Harriet  C,  and  the  testatrix  had  an 
own  cousin  of  that  maiden  name,  who,  how- 
ever, was  married,  and  whose  married  nam& 
was  essentially  different.  Cloak  v.  Ham- 
mond, 66  L.  J.  Oh.  N.  8.  171,  L.  R.  34  Ch_ 
DiT.  26S,  66  L.  T.  N.  S.  648,  35  Week.  Rep. 
186.  Compare  with  Drake  v.  Drake,  8  H.  h. 
Cas.  172,  25  Beav.  642,  4  Jur.  N.  S.  727,  2» 
L.  J.  Ch.  N.  8.  850,  6  Week.  Rep.  791,  deny- 
ing the  right  to  resort  to  parol  evidence  for 
the  purpose  of  showing  tiiat  a  bequest  to 
toe  testator's  sister  was  intendcu  for  a 
sister-in-law,  who  was  accurately  named  in 
a  bequest,  although  the  testator  had  no 
sister  of  that  name.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX.  h. 

A  iiequest  to  "my  nephew  James  Hornbv, 
son  of  my  brother  Frederick,"  by  extrinsic 
proof,  was  shown  to  have  been  intended  for 
a  nephew  named  Frederick,  son  of  the  tes- 
tator s  brother  James.  Ex  parte  Hornby,  2 
Bradf.  420.  As  to  character  of  evidence 
admisaible,  see  same  case  infra,  IX.  b. 

Extrinsic  evidence  was  held  admissible  t» 
show  that  the  t^tator,  in  devising  property 
to  his  nephew,  naming  him,  and  "to  hi* 
sister,  my  niece,"  naming  her,  and  also  her 
residence,  intended  a  niece  of  that  name- 
residing  at  the  place  mentioned,  although 
not  a  sister  of  the  nephew  mentioned,  and 
did  not  intend  a  sister  of  such  nephew  of  a. 
different  name  and  residing  at  another 
place.  Re  DominicI,  151  Cal.  181,  90  Pac. 
448.  As  to  character  of  evidence  admissible, 
see  same  case  infra,  IX.  &  2. 

VI.  Where  designation  i»  ^  dworlp- 
tlon,  atui  not  by  name. 

a.  Where  description  is  indefinite  or 
inaccurate. 

There  is  no  rule  applicable  to  devisee 
which  require  the  names  of  the  devisees  to 
be  mentioned.  It  is  necessary  only  that  the 
designation  of  the  devisee  be  by  words  si^- 
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cient  to  denote  the  person  intended  by  the 
testator,  and  to  diBtinguiah  him  from  all 
others.  It  is  sufficient  in  this  regard  if 
the  intention  erf  the  testator  can  be  discor- 
«red  by  the  language  he  used,  in  connec- 
tion with  extrinsic  evidence  for  tiie  purpose 
of  apftlying  the  same.  Brewster  v.  MeCall, 
15  Conn.  274. 

If  a  description  of  a  devisee  or  legatee  is 
not  applicable  to  any  jwrticular  person,  it 
may  be  aided  by  extrinsic  evidence  identify- 
ingthe  beneficiary  intended. 

Thus,  a  bequest  to  the  granddan^ter  of 
the  testatrix  may  be  aided  by  extrinsic 
proof  idmtilying  the  legatee  intended,  al- 
though tilie  teawrix  had  more  than  one 
granddaughter.  Hubhuck's  Estate  [1»05] 
P.  129,  74  L.  J.  Prob.  N.  S.  68,  82  L,  T.  N.  S. 
665,  21  Times  L.  R.  333,  64  Week.  Rep.  16. 
Ab  to  character  of  evidence  admissible,  see 
same  case  infra,  IX.  c. 

By  the  aid  of  extrinsic  proof,  a  bequest 
to  the  grandchildren  of  the  testator's  grand- 
children was  eonatnied  to  mean  his  grand- 
children, the  children  of  his  children,  it  ap- 
pearing that  there  were  no  grandchildren 
of  his  children.  Re  Stocom,  H  N.  T.  Suj^. 
588. 

A  bequest  to  the  testator's  three  nieces, 
the  daughters  of  a  deceased  sister,  by  parol 
evidence,  was  shown  to  be  intended  for  the 
daughters  of  a  son  of  such  sister,  where  the 
sister  never  had  any  daughters,  of  wliich 
fact  the  testator  was  aware.  Bend  t.  Yoae, 
19  R.  I.  664,  35  Atl.  1046. 

A  bequest  to  the  daughters  of  patina  8. 
was  shown  by  parol  evidence  to  be  intended 
for  the  daughters  of  J.  S.,  where  Ignatius 
13.  was  a  Jesuit  priest  and  had  no  daughters, 
and  under  the  rules  of  bis  church  was  pre- 
cluded from  marrying.  Re  Waller,  68  L.  J. 
€h.  N.  S.  626,  80  L.  T.  N.  8.  701,  47  Week. 
Rep.  663.  Aa  to  eharacter  of  evidoice  ad- 
miasible,  see  same  case  infra,  IX.  d,  e. 

it.  Where  there  are  persona  <n  existence 
anawertna  the  deacrlption, 

2.  In  general. 

Subject  to  some  exceptions  herein  referred 
to,  the  general  rule  is  that  if  there  are  per- 
sons answering  the  description  of  the  bene- 
ficiary in  a  devise  or  legacy,  extrinsic  evi- 
dence is  inadmissible  to  show  that  some 
other  person  not  answering  the  deserlptiim 
waa  intended. 

Thus,  a  legacy  to  legatees  already  named 
being  plain  and  the  meaning  unmistakable, 
parol  testimony  is  not  admissible  to  show 
that  only  certain  of  the  legatees  theretofore 
named  were  intended  by  the  testator  as  bene- 
Aciaries.    Carson  v.  Searey,  66  Ga.  650. 

A  devise  to  the  oldest  daughter  of  another 
-cannot  be  explained  or  changed  by  parol 
proof  that  the  testator  intended  the  oldest 
daughter  of  such  person  1^  hts  second  wife, 
and  not  an  older  daughter  by  his  first  wife. 
Ward  V.  Epsy,  6  Humph,  447. 

The  term  "sons"  cannot  be  substituted  for 
the  term  "children,"  where  the  testator  has 
i)oth  sons  and  daughters;  and  extrinsic 
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proof  is  inadmissible  for  this  purpose.  Den 
ex  dem.  Weatherhead  v.  BaskerrUle,  11  How. 
320,  13  L.  ed.  717. 

A  bequest  to  the  children  of  a  deceased 
son  of  the  testator's  father's  sister,  share 
and  share  alike,  where  there  are  three  such 
sons,  cannot  be  aided  by  parol  evidence  that 
the  testator  intended  the  lew^  for  the 
children  of  all  three  sons.  Donaldson  v. 
Bamber,  66  L.  J.  Oh.  N.  S.  93,  [1897]  1  Ch. 
76,  75  L.  T.  N.  8.  495,  45  Week.  Rep.  162. 

In  Bentham  v.  Wilson,  50  L.  J.  Ch.  N.  B. 
639,  L.  R.  17  Ch.  Div.  262,  44  L.  T.  N.  S. 
886,  29  Week.  Rep.  856,  Cotton,  L.  J.,  re^ 
marked  that  there  is  no  such  latent  am- 
biguify  in  a  bequest  to  the  testator's  sec«md 
cousin  as  to  make  admissible  parol  evidence 
to  show  that  the  testator  was  accustomed 
to  call  his  first  cousin  once  removed  his 
second  cousin.  Compare  with  cases  lupra, 
III.  a,  2. 

(a)  In  general. 

Extrinsic  evidence  is  inadmissible  to  show 
that  in  a  bequest  of  the  income  of  property 
for  the  support  of  his  children,  the  testator 
intended  only  a  portion  of  his  children,  al- 
though he  had  a  family  of  children  who  were 
living  at  home  and  still  in  need  of  support, 
and  also  another  family  of  children  who  had 
grown  up  and  gone  for  themselves.  Whilden 
V.  Whilden,  Riley,  Eq.  205. 

Testimony  as  to  declaratims  of  the  tes- 
tator l>efore  the  execution  of  his  will,  as 
to  the  manner  in  which  he  wished  to  dispose 
of  his  property,  is  inadmissible  to  show  that, 
in  using  the  word  "children"  to  designate 
the  devisees  in  a  devise,  the  testator  meant 
"sons."  Weatherhead  v.  Sewell,  0  Hump)). 
272. 

Extrinsio  evidence  is  admissible  to  show 
that  the  testator  at  the  time  of  executing 
bis  will,  and  at  his  death,  had  children  liv- 
ing and  also  children  who  had  deceased  leav- 
ing children,  in  order  to  ascertain  his  mean- 
ing in  ^e  use  in  a  devise  the  term,  "tht 
remainder  I  give  and  devise  to  my  children 
and  their  heirs  respectively,"  and  to  de- 
termine whether  the  words  were  used  as 
mere  words  of  limitation  for  the  purpose  of 
indicating  that  his  living  children  would 
take  the  fee  and  the  residue  of  his  prop- 
erty, or  to  designate  a  class  of  persons  stand- 
ing in  the  relation  of  grandchildren,  whose 
claims  upon  him  in  oonseqnenoe  of  ^eir  par- 
ents' deuh  were  equally  atrcm^  with  raose 
of  his  surviving  ohildren.  Bond's  Appeal. 
31  Conn.  183.  As  to  eliaraoter  of  evidence 
admissible  see  same  ease  infra,  IX.  a. 

Extrinsic  evidmce  is  inadmissible  to  limit 
the  persons  entitled  under  a  bequest  to  the 
children  of  a  designated  individual,  to  the 
children  living  at  the  time  of  making  the 
will,  although  the  Individual  mentioned  wa» 
related  to  the  testator  merely  by  marryin;; 
the  latter's  niece,  the  result  of  such  mar- 
riage being  three  children,  who  were  livinc 
at  the  time  of  the  exeeuti<m  of  the  will,  and 
thereafter,  Iwfora  the  death  (rf  tha  tests- 
Digitized  by  Google 


1013. 


SIEGLEY  V.  SIMPSON. 


633 


tor,  the  niece  had  died  and  the  buaband 
remarried,  and,  as  a  result  of  tbiB  second 
marriage,  had  Bereral  more  children,  who, 
of  course,  were  in  no  way  related  to.  the 
testator ;  and  hence  these  latter  children  are 
also  entitled  to  participate  in  the  legacy. 
Cray  t.  Pash,  24  Ky.  L.  Kep.  963,  66  S.  W. 

nm. 

Where  a  devise  ia  to  a  certain  number  of 
children  of  another,  and  the  latt«r  has  more 
than  this  number  of  children,  parol  evidence 
is  admissible  to  show  which  of  the  children 
are  intended;  but  where  the  devise  is  to 
the  children  of  another,  parol  evidence  it  in- 
admissible to  show  that  only  a  portiim  of 
the  children  are  intended.  Hampshire  v. 
Peiree,  2  Ves.  Sr.  218. 

A  devise  of  property  to  be  divided  between 
the  children  of  a  eon  and  a  daughter  of  the 
testator  presents  no  case  of  ambiguity  au- 
thorizing explanation  by  extrinsic  proof. 
Scnger  v.  Senger,  81  Va.  687. 

Where  a  testator  has  children  of  his  own 
and  mlso  atepchildren,  a  devise  to  hia  chil- 
dren will  include  only  his  own  children,  and 
parol  proof  is  not  admissible  to  show  an  in- 
tent to  include  his  stepchildren.  Fouke 
Kemp,  5  Harr.  i.  J.  135. 

(b)  Sxtrinnic  evidence  to  change  order 
of  devohttton. 

Extrinsic  evidence  is  inadmissible  to  show 
that  a  residuary  bequest  to  children,  naming 
them,  was  intended  for  them  as  a  class,  so 
that  upon  the  death  of  one  of  them  the  share 
of  the  deceased  devolved  to  the  survivors, 
rather  than  to  the  testator's  heirs.  Best  v. 
BerT7, 189  Mass.  610. 100  Am.  St  Rep.  651, 
73  jr.  E.  743. 

3,  Nephew  or  niece. 

While  the  terms  "nephews"  and  "nieces" 
in  a  primary  and  ordinary  sense  mean  the 
immediate  descendants  of  brothers  and  sis- 
ters of  the  person  named,  and  do  not  in- 
clude ^andnephewB  and  grandnteces  or  more 
remote  descendants,  yet  it  may  be  shown  by 
i-xtrinsic  proof  that,  in  using  the  terms,  the 
testator  used  them  in  a  secondary  sense  uid 
intended  to  include  grandnephews  and 
niecea.  Cromer  v.  Pinekney,  3  Barb.  Ch. 
466.  To  same  effect  is  Brower  v.  Bowers,  1 
Abb.  App.  Dec.  214.  As  to  character  of  evi- 
dence admissible,  see  same  case  infra,  IX.  g, 
1. 

A  bequest  to  the  nephews  of  the  testator, 
where  he  had  no  nephews  by  consanguinity, 
was  constmed  to  intend  nephews  1^  affini^, 
and  extrinsic  evidence  was  held  inadmis- 
sible to  show  that  it  was  improbable  that 
the  testator  intended  these  parties,  where 
no  offer  was  made  to  sliow  that  any  other 
class  was  intended.  Sherratt  v.  Mountford, 
L.  R.  8  Ch.  928,  42  L.  J.  Ch.  N.  S.  688,  29 
L.  T.  N.  S.  284,  21  Week.  Rep:  818.  As  to 
character  of  evidence  admissible,  see  same 
case  infra,  IX.  f . 

Bat  a  bequest  to  all  the  testator's  nephews 
and  nieces  cannot  bj^  parol  proof  he  shown 
to  include  also  his  wife's  n^hewa  and  nieces. 
Green's  Appeal,  42  Pa.  26. 
47  L.BJi.{N.S.) 


4.  Hetra  or  next  of  JUn. 

In  considering  the  cases  construing  the 
terms  "heirs  at  law,"  "legal  heirs,"  and 
"next  of  kin,"  to  determine  the  persons  in- 
tended thereby,  it  should  be  remembered  that 
this  note  includes  only  such  cases  as  pass 
upon  the  question  of  admissibility  of  ex- 
trinsic proof  to  aid  the  court  in  ascertain- 
ing the  testator's  intention  in  this  regard, 
and  cases  are  not  included  which  construe 
such  terms  in  view  of  the  light  of,  and  a» 
controlled  by,  other  language  in  the  will. 

'No  latent  ambiguity  arises  from  the  m» 
of  the  term  "heir  at  law"  to  designate  tlie- 
beneficiary  of  a  devise  or  bequest,  and  hence- 
extrinsic  evidence  is  not  admissible  to  estab- 
lish the  testator's  intention  in  the  use  of 
that  term;  the  fact  that  the  testator  never 
knew,  or  labored  under  a  mistake  as  to,  the 
person  answering  that  descriijtion,  cannot 
affect  the  construction  of  the  will.  ■  Aspden'a 
Estate,  2  Wall  Jr.  388,  Fed.  Cas.  No.  589. 

The  words  "lawful  heirs"  are  free  Iroin 
ambiguity,  and  no  evidence  is  admissible  to 
prove  the  testator's  intentions  in  the  use  of 
the  term.  Sharp  v.  Klienpeter,  7  La.  Ann. 
204. 

A  devise  to  heirs  at  law  of  the  testatnr 
cannot  be  changed  by  parol  evidence  of  the 
intention  of  the  testator  as  to  who  should 
constitute  his  heirs  at  law.  Suman  v.  Har- 
vey, 114  Md.  241,  79  Atl.  197. 

Under  a  devise  to  the  heirs  of  another,  the 
heirs  are  to  be  determined  according  to  the 
law  of  the  state,  and  where  the  husband  oC 
the  person  named,  according  to  such  laws,, 
is  one  of  her  heirs,  extrinsic  proof  is  not  ad- 
missible to  show  that  the  testator  did  not. 
intend  the  husband  to  receive  ai^thing  un- 
der the  devise.  Lincoln  v.  Aldrich,  148* 
Mass.  368,  4  L.R.A.  215,  21  N.  £.  671. 

To  the  same  effect  is  Turner  v.  Burr,  1411 
ilich.  106,  104  N.  W.  37D,  holding  that  ex- 
trinsic proof  is  not  admissible  to  show  that: 
the  te-statrix  did  not  intend  that  her  hus- 
band should  take  any  part  of  the  residue  of 
her  estate,  under  a  devise  of  the  residue  to 
her  lawful  heirs. 

It  has,  however,  been  held  that  extrinsio 
evidence  is  admissible  to  show  that  the  tes- 
tatrix did  not  intend  to  include  her  husband 
as  one  of  her  heirs  in  a  bequest  to  her  legal 
heirs,  although,  under  the  statutes  r^ulat- 
ing  descent  and  distribution,  the  husband  i» 
a  legal  heir  of  the  wife.  Peet  v.  Commerce 
E.  Street  R.  Co.  70  Tex.  522,  8  S.  W.  203. 
As  to  character  of  evidence  admissible,  see 
same  case  infra,  IX,  a,  g,  3. 

Where,  in  a  residuary  disposition  of  the 
remainder  of  the  testator's  estate,  real  and 
personal,  he  designates  as  the  devisees  and 
I^atccs  his  heirs  at  law  and  his  next  of 
kin,  it  is  clear  that  the  term  "heirs  at  law" 
relates  to  the  real  estate,  and  the  term 
"next  of  kin"  to  the  personal  estate,  and 
since  the  technical  terms  used  are  accurate- 
ly applicable,  the  terms  cannot  be  construed 
in  any  other  than  their  strict  and  primary 
sense.  Luce  v.  Dunham,  69  N.  T.  36. 

And  construing  the  term  "Iwil  heirs"  ac- 
cording to  the  same  rule,  In  Woodward 
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James.  IIS  N.  T.  348, 8&  N.  IB.  160,  it  is  held 
that  the  testator  meant  by  the  ^rase  "legal 
heirs"  tiiose  perstms  who  would  take  aa  in 

case  of  intestacy. 

Ertrinsic  evidence  may  be  received  to  aid 
in  determining  the  meaning  of  the  word 
"heirs  herein  named"  as  the  devisees  in  a 
residuary  devise.  Townaend  v.  Townsaid,  26 
Ohio  St.  477. 

Extrinsic  evidence  is  admissible  to  iden- 
tify a  person  intended  by  a  devise  of  prop- 
erty to  the  testator's  own  r^ht  heirs.  And 
where  his  heirs  were  descendants  of  the 
whole  blood  and  brothers  and  sisters  of  the 
half  blood,  it  may  be  shown  that  the  testa- 
tor intended  to  include  only  his  brothers 
•of  the  whole  blood.  Guerard  v.  Guerard, 
73  Oa.  SM. 

A  devise  to  the  noct  of  kin  of  the  testa- 
trix' father  and  mother  may  be  shown  by 
extrinsic  proof  to  be  intended  for  the  next 
of  kin  of  each,  and  not  their  joint  next  of 
kin,  where  they  had  deceased  prior  to  the 
■execution  of  the  will,  to  the  knowle%e  of 
the  testatrix.  Pycroft  T.  Oratory,  4  Buss. 
526,  6  L.  J.  Oh.  121. 

«.  LegUlmate  and  iUegiUmate  children. 

(a)  Where  there  are  legUimate  chil- 
dren. 

Where  there  are  legitimate  claimants  who 
answer  the  desiEnation  or  description  in  a 
will,  they  will  be  held  entitled  to  take  aa 
the  beneficiaries  to  the  exclusion  of  illegiti- 
mate olaimaotB,  who  also  answer  the  de- 
scription. (For  an  exception  to  this  rule 
see  infra,  under  heading,  "Where  there  are 
more  than  one  claimant  some  of  whom  an- 
swer the  description  only  by  reputation;" 
also  under  heading,  "Where  one  of  the  claim- 
ants has  been  referred  to  testator  by  des- 
ignation used  in  will.") 

One  of  the  leading  cases  on  this  question 
;ts  Cartwright  T.  Vawdry,  5  Ves.  Jr.  530,  5 
Revised  Rep.  108,  holding  that  parol  evi- 
■dence  is  inadmiasible  to  show  that  testator 
intended  to  include  his  illegitimate  chil- 
dren in  a  devise  to  bis  childreb,  where  he 
had  legitimate  children  living;  and  the  lord 
chancellor  remarked  that  it  was  impossible 
in  a  court  of  justice  to  hold  that  an  illegiti- 
mate child  can  take  equally  with  lawful 
children  by  a  devise  to  children,  and  this 
was  true  although  evidence  was  ofTored  clear- 
ly showing  the  intention  of  the  tostator  to 
include  an  illegitimate  child  in  a  bequest 
to  liis  children. 

Parol  or  extrinsic  evidence  is  not  admis- 
aible  to  show  that  a  testator,  in  devising  to 
a  person  and  her  children,  intended  to  in- 
■elude  illegitimate  children  of  the  beneficiary, 
although  the  beneflciaiy  was  the  mother  of 
the  tester,  and  her  ille^timate  child  was 
his  sister.  Shearman  v.  Angel,  Ball.  Eq. 
861,  23  Am.  Dee.  166.  And  see  cases  infra,  b. 

The  gift  to  the  issue,  or  the  issue  of  the 
body,  is  limited  to  legitimate  issue,  and  no 
ambiguity  is  created  by  the  use  of  the  term, 
which  authorizes  extrinsic  evidence  to  show 
that  the  testator  intended  a  devise  to  a 
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person  and  to  the  issue  of  his  bo^,  to  de- 
volve to  an  illegitimate  issue  of  the  devlaer, 
although  the  latter  had  no  Intimate  issue. 
Flora  V.  Anderson,  87  Fed.  182. 

A  bequest  to  the  children  of  another  is 
not  a  bequest  to  the  illegitimate  children  of 
such  person,  if  there  are  legitimate  children 
answering  the  description,  and  parol  evi- 
dence is  inadmissible  to  show  an  intent  u^Km 
the  part  of  the  testator  to  include  illegiti- 
mate children.  Ellis  v.  Houston,  L.  R.  10 
Ch.  Div.  236.  27  Week.  Rep.  601. 

A  bequest  to  the  children  of  the  testator's 
daughter  cannot  be  shown  by  extrinsic  proof 
to  be  intended  to  include  ill^timate  chil- 
dren, where  there  are  l^itimate  oMldien. 
Crosby  v.  Lewis,  2  Edm.  Sel.  Cas.  26. 

The  word  "diildren"  in  a  will  prima  facie 
means  legitimate  children,  unless,  when  the 
facts  are  aacertuned,  some  repugnan^ 
would  result  from  so  interpreting  tfis  will 
using  that  term.  The  probable  intentimi  of 
the  testator  cannot  be  taken  into  account. 
Dorin  v.  Dorin,  U  R.  7  H.  L.  Oas.  568,  45 
L.  J.  Ch.  N.  6.  60S,  81  h.  T.  M.  S.  281,  23 
Week,  Rep.  670. 

A  gift  to  the  nei^w  of  the  testator  means 
a  legitimate  nephew;  henc^  where  tbe  testa- 
tor bad  both  a  legitimate  and  ill^itimate 
nephew  of  the  same  name,  a  bequest  to  his 
nephew  of  such  name  cannot  be  shown  by  ex- 
trinsic proof  to  be  intended  for  the  ill^iti- 
mate  nephew.   Appel  v.  Byers,  98  Pa.  479. 

Parol  evidence  is  inadmissible  to  show 
that  the  testator  included  in  a  devise  to  his 
nephews  his  itl^timate  nephews,  where  he 
also  had  legitimate  nephews.  Brower  v. 
Bowers,  1  Abb.  App.  Deo.  214. 

(b)  Where  no  legitimate  children. 

A  devise  to  children  without  any  other 
designation  means  legitimate  desoflndajita  if 
there  are  any,  and  parol  evidence  cannot 
be  received  to  show  that  a  different  class  of 
persons  is  intended.  In  this  case,  how- 
ever, as  in  all  others,  it  is  proper  to  look 
into  circumstances  dehon  the  will,  to  ascer- 
tain whether  there  are  any  persons  answer- 
ing the  description  in  the  legal  sense  of  the 
term,  and  if  there  are  none,  it  is  then  allow- 
able to  resort  to  extrinsic  proof  to  identify 
tlie  persons  intended  by  the  designation 
"children."  Re  Cahn,  3  Redf.  31. 

Any  implication  of  an  intent  on  the  part 
of  the  testator  to  include  illegitimate  chil- 
dren within  a  designation  in  a  devise  to  the 
children  of  a  certain  person  must  appear 
from  the  face  of  tbe  will  itself,  and  cannot 
be  shown  by  extrinsic  evidence,  when  there 
are  legitimate  children.  Extrinsic  evideaoe 
is  admissible  only  where  there  are  no  l^U- 
mate  children  at  the  time  of  the  making  of 
the  will  to  satisfy  tbe  terms  of  the  bequeat. 
Heater  v.  VanAuken,  14  N.  J.  Eq.  169. 

However,  in  Laker  v.  Hordern,  L.  R.  1 
Ch.  Div.  644,  46  L.  J.  Ch.  N.  S.  316,  34  L.  T. 
K  S.  88,  24  Week.  Rep.  543,  by  the  aid  of 
extrinsic  proof  a  bequest  to  the  daughters 
of  the  testator  was  held  to  be  intended  for 
his  illegitimate  daughters,  where  he  bad 
no  legitimate  daughters,  althou^  at  tha 
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tinw  of  ib»  vueatixm  ot  tbe  will  the  testa- 
tar  was  muried.  This  ease  wu  diBapprored 
in  Sllla  T.  Hoiuton,  L.  R.  10  Ch.  Div.  236, 
£7  Week.  Sep.  601,  on  tbe  ground  that,  the 
tastator  being  married  at  the  time  of  the 
axecution  of  the  will,  there  vttM  a  presump- 
tion that,  in  referring  to  his  daughters,  he 
intended  any  l^itimate  daughters  .  who 
might  be  bom  to  him;  and  on  this  point  the 
«aae  is  apparently  r^arded  aa  in  eonSiet 
with  Dorin  v.  Dortn,  L.  R.  7  H.  L.  Cas.  668, 
4  L.  J.  Ob.  N.  8.  652,  31  L.  T.  K.  8.  281,  23 
Week.  Hep.  670,  referred  to  supra,  al- 
though the  court  attempted  to  disnngDisb 
the  two  cases. 

o.  Where  there  are  more  than  one 
dainumt,  some  of  whom  answer  d«- 
ecrtption  only  by  reputation. 

To  the  ^neral  rule  referred  to,  that  ex- 
trinsic evidence  is  inadmissible  to  show 
that  some  other  person  or  class  of  persons 
was  intended  in  a  devise  or  bequest  by  de- 
•eription,  there  is  the  exception  that  if 
there  an  in  existence  persons  answering  the 
deaeriptlon  as  a  matter  of  law,  who  daim 
as  beneficiaries,  and  also  persons  claiming 
as  beneficiaries  who  answer  the  description 
by  general  reputation,  to  the  knowledge  of 
the  testator,  even  though,  as  a  matter  of 
law,  they  do  not  come  within  the  designa- 
tion, extrinsic  evidence  is  admissible  to 
•how  whom  the  testator  Intended,  and  tbe 
latter  class  of  persons  may  be  thus  found 
to  be  entitled  to  the  devise  or  bequest  not- 
withstanding the  existence  and  claims  of 
the  former  class,  who  as  a  matter  of  law 
answers  the  description. 

Thus,  it  may  be  shown  by  parol  proof 
that  the  testator  lived  with  a  woman  named 
Margaret  as  his  wife,  and  that  she  was  ad- 
dressed and  reeognised  as  his  wife,  although 
he  had  another  wife  living,  in  order  to  show 
that  she  was  the  legatee  intended  in  a 
legacy  to  Us  wife  "Margaret,"  this  Chris- 
tian name  not  being  the  name  of  his  real 
wife.  Lepine  v.  Bean,  L.  R.  10  Eq.  160,  39 
L.  J.  Ch.  N.  S.  847,  22  L.  T.  N.  S.  833,  18 
Week.  Rep.  797. 

So,  a  devise  to  the  wife  of  the  testator 
was  shown  by  the  surrounding  eireumstances 
to  be  intended  for  a  woman  with  whom  the 
testator  was  living  at  the  time  of  the  execu- 
tion of  his  will,  although  he  had  formerly 
lived  with  another  woman  in  the  relation- 
ahip  of  husband  and  wife.  Marks  v.  Marks, 
40  Can.  S.  C.  210,  12  Ann.  Cas.  751. 

Evidence  that  there  were  illegitimate  chil- 
dren of  the  testator  who  had  gained  by  repu- 
tation the  name  and  character  of  his  children 
is  admiarible  to  show  that  a  bequest  to  the 
diildren  which  the  teatator  mif^t  have  by 
a  designated  woman  to  whnn  he  was  not 
married,  where  he  was  married  to  another, 
was  intended  for  tbe  ill^Itimate  children 
then  living  which  such  woman  had  borne 
to  the  tesitator,  It  also  appearing  that  the 
testator's  wife  had  never  borne  him  any  chil- 
•dren,  and  was  incapacitated  from  so  doing. 
WiDtinMn  v.  Adam,  1  Yes.  ft  B.  422,  12  Be- 
Tiaed  Bm.  866,  26  Eng.  Bui.  Cas.  606.  And 
47  L.rX(KJ3.) 


see,  to  the  same  effect,  Metham  v.  Devon* 

ahire,  1  P.  Wms.  629. 

Parol  evidence  is  admissible  to  show  that 
the  testator  always  called  children  living 
with  him  his  children,  although  they  were 
ille^timate,  in  order  to  show  that  by  repu- 
tation they  were  the  children  he  referred 
to  in  a  bequest  to  bis  children  by  a  certain 
woman.  iLepiue  v.  Bean,  supra. 

Parol  evioenoe  ia  admissible  to  show  that 
ft  testator  intended  to  include  in  a  devise  to 
the  children  of  another,  an  illegitimate 
child,  where  the  father  and  mother  had 
intermarried,  and  where  the  child  had  been 
recognized  as  legitimate  by  the  father.  Har- 
ness V.  Harness,  —  Ind.  App.  — ,  98  K.  E. 
357. 

Compare  with  Godfrey  v.  Davis,  6  Ves. 
Jr.  43,  6  Revised  Rep.  204,  holding  that, 
although  it  was  shown  by  parol  evidence 
that  the  testat<Mr  knew  of  the  situation  of 
tbe  family  of  a  person  referred  to  in  his 
will,  in  which  he  made  a  bequest  to  the 
eldest  child  of  such  person,  and  knew  that 
the  only  children  of  this  person  were  illegiti- 
mate children,  and  also  knew  that  they  were 
treated  and  recc^ized  by  their  fatner  as 
his  children,  nevertheless  the  bequest  would 
not  be  construed  as  intending  an  Illegitimate 
child. 

The  Godfrey  Case  is  referred  to  in  Wil- 
kinson V.  Adam,  supra,  and  it  is  said  that 
there  the  reference  to  a  child  of  a  desig- 
nated individual  was  persona  designata,  and 
that  such  use  of  the  term  was  sufficient  to 
enable  the  court  to  say  that  the  will  par- 
ticularly pointed  out,  an^  manifeatly  and  in- 
controvertible showed,  that  the  testator  in- 
tended a  legitimate  ehild. 

It  has  been  held  that  even  where  there 
are  no  legitimate  children  answering  the 
description,  a  bequest  to  the  children  of  the 
testator  will  be  held  not  to  include  ill^iti- 
mate  children,  although  it  appears  from  ex- 
trinsic evidence  that  the  tratator  had  two 
illegitimate  sons,  who  had  .  been  brought  up 
by  the  testator  as  his  own  children,  and  that 
he  had  caused  them  to  be  baptised  by  his 
name.  This  decision  was  reached  on  the 
ground  that  it  appeared  that  the  testator, 
shortly  prior  to  the  execution  of  the  will, 
married  the  mother  of  the  illegitimate 
children,  and  hence  it  was  possible  that 
legitimate  children  might  be  bom  who  would 
answer  the  description.  In  such  case,  said 
the  court,  parol  evidence  will  not  be  con- 
sidered in  determining  the  intent  of  the  tes- 
tator. Dorin  v.  Dorin,  L.  R.  7  U.  L.  Cas. 
668,  46  L.  J.  Ch.  N.  S.  662,  81  L.  T.  N.  S. 
281,  23  Week  Rep.  670. 

d.  Where  one  of  tho  dolmatUa  has  been 
referred  to  hy  testator  by  dealgnaiton 
used  in  will. 

A  bequest  to  William  Wilson's  children 
may  be  shown  by  parol  evidence  to  be  in- 
tended for  6eth  Wilson's  children,  although 
there  is  a  person  by  the  name  of  William 
Wilson  who  has  children,  it  appearing,  how- 
ever, that  8eth  Wilson's  children  are  blood 
relatives  of  the  testator,  while  William  Wil- 
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son's  children  are  utter  strangers,  and  also 
tliat  the  testator  occasionally  called  Seth 
Wilson,  William  Wilson.  lAUer's  Estate, 
26  Fa.  Super.  Ct  443. 

And  where,  from  the  will  as  a  whole,  it 
appeared  that  the  testator  nnployed  the 
term  "nephew"  to  designate  both  legitimate 
and  illegitimate  nephews,  and  the  term 
"niece"  to  designate  an  ille^timate  niece,  a 
beqnest  to  his  "nephew  O.  A.,**  where  there 
was  both  a  legitimate  and  illegitimate 
nephew  of  that  name,  was  ambiguous,  and 
parol  evidence  was  held  admissible  to  show 
which  of  the  two  was  intended.  Re  Ashton, 
[1892]  P.  83,  61  L.  J.  Prob.  N.  S.  85.  67 
L.  T.  N.  S.  325. 

In  Lobb  T.  Lobb,  22  Ont.  L.  Rep.  15,  a  de- 
vise to  the  children  of  ihe  testator  is  held, 
in  view  of  the  surrounding  circumstances 
and  his  relationship  with  his  legitimate  and 
illegitimate  children,  together  with  the  con< 
sideration  of  the  terms  of  the  will  as  a 
whole,  including  prior  references  tiierein  to 
his  illegitimate  children  as  his  son  and  hia 
daughter,  as  intending  to  include  only  the 
illegitimate  children  of  the  testator. 

Fff.  Where  name  or  deacription  ap- 
plies to  more  than  one  person. 

IS  the  will  applies  definitely  to  two  or 
more  persoos,  so  that  either  would  be  en- 
titled to  take  thereunder  but  for  the  exist- 
ence and  claim  of  the  otiier,  parol  evidence 
is  admissible  to  prove  the  one  intended. 
Pateh  r.  White,  117  U.  S.  210,  29  L.  ed. 
860,  6  Sup.  Ct  RCp.  617,  710;  as  to  char- 
acter of  evidence  admissible,  see  same  case 
infra,  IX.  a.  Tucker  v.  Seaman's  Aid  Soc. 
7  Met.  188;  Wheaton  v.  Pope,  91  Minn.  299, 
97  N.  W.  1046;  Smith  v.  Kimball,  62  N.  H. 
606;  Union  Trust  Co.  v.  St.  Luke's  Hospital, 
74  App.  Dir.  830,  77  N.  Y.  Supp.  528, 
affirmed  without  opinion  in  176  N.  Y.  605, 
67  N.  E.  1090;  Knight's  Estate,  10  Pa.  Co. 
Ct.  225;  Bernasconi  v.  Atkinson,  10  Hare, 
345,  17  Jur,  128,  1  Week.  Rep.  152;  as  to 
character  of  evidence  admisaible,  see  same 
case  infra,  IX.  d.  and  h.  Ulrich  v.  Liteh- 
field,  2  Atk.  372. 

It  baa  been  asserted  that  it  is  only  where 
the  designation  of  the  person  intended  in  a 
bequest  is  applicable  with  equal  certainty 
to  several,  that  extrinsic  evidence,  including 
proof  of  the  testator's  declarations  as  to 
his  intentions  made  at  the  time  of  drawing 
the  will,  is  admissible  for  the  purpose  of 
establishing  which  of  such  persons  or  things 
was  intended  by  him.  The  words  of  the  will 
must  be  such  as  to  render  it  a  matter  of 
necessity  to  have  recourse  to  extrinsic  evi- 
dence to  explain  them ;  if  no  such  necessity 
exists,  the  evidence  is  not  admissible.  Dun- 
ham v.  Averill,  45  Conn.  61,  29  Am.  Rep. 
642.  As  to  character  of  evidence  admissible, 
see  same  case  infra,  IX.  g,  1. 

Where,  from  extrinsic  evidence,  it  appears 
that  there  are  two  persons  of  the  name 
of  the  devisee  or  legatee,  extrinsic  evi- 
dence i*  admissible  to  show  which  person 
was  intended.  Doe  ex  dem.  Allen  v.  Allen, 
12  Ad.  &  EL  461,  4  Perry  &  D.  320,  9  L.  J. 
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Q.  B.  N.  S.  305.  As  to  character  of  evidence 

admissible,  see  same  case  infra,  IX.  g,  1. 

Where  a  devise  to  J.  C,  of  a  certain  place, 
is  ambiguous  because  tJiere  were  both  a 
father  and  a  son  of  the  place  mentioned 
bearing  that  name,  parol  evidence  is  ad- 
missible to  show  that,  at  the  time  of  the 
execution  of  the  will,  the  father  was  dead, 
and  the  son  was  the  person  referred  to. 
Jones  T.  Newman,  1  W.  BL  60. 

Where  a  bequest  is  to  the  testator's  son 
named  John,  and  he  had  two  sons  named 
■John,  parol  evidence  is  admissible  to  show 
that,  at  the  time  of  the  execution  of  the 
will,  he  believed  his  eldest  son  named  John 
had  deceased.  Cheyney's  Case,  5  Coke,  B8a ; 
Bennett  v.  Marshall,  2  Kay  k  J.  740. 

Where  a  bequest  was  to  "Robert  Careless, 
my  nephew,"  and  the  testator  had  two 
nephews  of  that  name,  it  was  shown  by  ex- 
trinsic proof  that  he  was  intimately  ac- 
quainted with  one  of  them,  and  very  little 
acquainted  with  the  other,  and  that  it  was 
uncertain  whether  he  knew  that  the 
Christian  name  of  the  latter  was  Robert. 
Careless  v.  Careless,  19  Ves.  Jr.  601, 1  Meriv. 
384,  15  Revised  Rep.  134. 

A  devise  to  W.  M.,  "my  second  cousin," 
where  the  testetor  tuid  no  second  cousin  of 
that  name,  but  had  two  cousins  once  re- 
moved each  bcarinf  the  name,  vaa  ambigu- 
ous, and  parol  evidence  was  admisaible  to 
show  which  of  the  two  persons  was  meant 
by  the  testator.  Bennett  v.  Marshall,  supra. 

A  latent  ambiguity  is  raised  by  parol  evi- 
dence which  discloses  that  there  are  semal 
societies  answering  the  designation  in  a 
devise,  that  may  be  removed  by  tbe  same 
species  of  evidence.  Brewster  v.  McCall,  15 
Conn.  274. 

Where  there  are  two  sodeties  bearing  the 
same  corporate  name  as  that  inserted  in  the 
will,  the  meaning  of  the  bequest  is  rendered 
doubtful.  This  ambiguity  is  latent,  and  on 
well-established  principles  it  may  be  nelped 
and  explained  by  evidence  dehon  the  instru- 
ment. Such  evidence  does  not  vary  the 
written  language;  it  only  enables  the  court 
to  reject  one  of  the  two  Bubjects  to  which 
the  description  applies,  and  to  ascertain 
which  of  them  the  testator  understood  to  be 
signified  by  the  words  used  in  the  will.  The 
law  permite  oral  evidence  to  be  introduced 
in  such  cases  for  the  purpose  of  showing 
which  subject  was  known  to  the  testator,  or 
which  he  had  in  mind  when  he  inserted  the 
name  in  hia  will,  Bodman  v.  American 
Tract  Soc.  9  Allen,  447.  As  to  character  of 
evidence  admissible,  see  same  case  infra, 
IX.  h. 

Where  th«re  are  several  charitable  organ- 
izations answering  the  description  of  a  be- 
quest in  a  will,  extrinsic  evidence  is  admis- 
sible to  identify  the  one  intended  by  tbe  tes- 
tator. Gilmer  v.  St<  ->e,  120  U.  S.  686,  30 
L.  ed.  734,  7  Sup.  Ct.  Rep.  689. 

Where  there  are  several  religious  corpora- 
tions answering  tbe  general  description  of  a 
bequest,  extrinsic  evidence  is  admissible  to 
identify  the  one  intended.  Trustees  of  Fund 
of  Episcopate  v.  Col^^rove,  6  Thomp.  k  C. 
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614.  Ab  to  character  of  evidence  admissible, 
■ee  aaine  case  infra,  IX.  g,  1. 

The  existence  of  more  than  one  society 
answering  the  description  of  a  I^^tee  raises 
a  latent  ambiguity  explainable  hv  extrinsic 
proof.  Titton  v.  American  Bible  Soc.  60 
H.  377,  49  Am.  Rep.  321.  As  to  character 
of  evidence  admissible,  see  same  case  infra, 
IX.  b. 

A  bequest  to  the  American  Tract  Society, 
where  there  were  two  societies  of  that  name 
in  existence,  raised  a  latent  ambiguity  mak- 
ing emnpetent  evidence  of  the  Icnowledge 
that  the  testator  had  of  one  of  the  societies, 
which  was  a  domestic  corporation,  and  bis 
apparent  lack  of  knowledge  of  the  existence 
01  another  society  of  a  similar  name,  which 
was  a  foreign  corporation.  Bodman  v. 
American  Tract  Soc.  9  Allen,  447.  As  to 
character  of  evidence  admissible,  see  same 
case  infra,  IX.  c,  and  h. 

Where  there  are  two  claimants  to  a  be- 
quest, both  incorporated  institutions,  and 
■eithor  bearing  precisely  the  name  used  in 
the  bequest,  but  each  adminiBtering  a 
worthy  charity  more  or  less  closely  simu- 
lating that  indicated  by  tiie  terms  of  the  be- 
quest, extrinsic  evidence  is  not  admissible 
to  show  the  intention  of  the  testator,  where 
the  description  in  the  will  imperfectly  ap- 
plies to  one  and  more  perfectly  to  another, 
u  where  a  bequest  was  to  the  society  for 
the  relief  of  indigmt  females,  and  the  name 
90  closely  resemUed  a  society  Icnown  as  an 
association  for  the  relief  of  respectable,  an- 
cient, indigent  females,  as  to  render  incom- 
petent parol  proof  that  the  testator  by  the 
description  meant  St.  Luke's  Home  for  In- 
digent Christian  Females.   St.  Luke's  Home 

Association  for  Indigent  Females,  52  N. 
Y.  191,  11  Am.  Bep.  697. 

Tin.  Where  there  is  no  auffloient  name 

or  deacrtption. 

See  snpra.  III.  d. 

In  the  construction  of  wills,  effect  will  be 
given,  if  possible,  to  the  intention  of  a  tes- 
tator, bnt  his  intention  must  be  in  some  way 
manifested  by  the  will  itself.  It  cannot  be 
gathered  wholly  from  facts  dehora  the  will. 
Judy  V.  Williams,  2  Ind.  449. 

Parol  testimony  to  identify  the  associa- 
tion intended  by  an  indefinite  designation 
in  a  legacy  is  not  admissible,  where  there 
doM  not  appear  upon  the  face  of  the  will 
sufficient  indication  of  the  intention  to  jus- 
tify the  application  of  the  evidence.  Fair* 
field  T.  Lawson,  50  Conn.  501,  47  Am.  Rep. 
669  (holding  that -a  bequest  to  the  Freed- 
■nan's  Association  cannct  by  parol  proof  be 
shown  to  me«ui  "Preedman's  Aid  Society  of 
the  Methodist  X^soopal  Chor^). 

IX,  €Jharaeter  of  evldenee  admiaaOie. 

tt.  The  msrrouneUng  facts  and  oiroum- 
gtaneea. 

The  intention  of  the  testatrix  in  a  bequest 
to  her  legal  heirs  moat  be  ascertained  Iran ; 
the  meaning  of  the  wurds  in  the  instrument, 
47  LJtjk.(N.S.) 


and  from  these  words  alone.  Never- 
the  leas,  as  she  may  be  supposed  to  have 
used  the  language  with  reference  to  the 
situation  in  which  she  was  placed,  and  the 
state  of  faer  family,  her  property,  and 
other  eiroumstances  relating  to  heraelf  indi- 
vidually, and  to  her  affairs,  extrinsic  evi- 
dence of  these  facts  and  circumstances  is 
admissible  to  enable  the  court  to  discover 
the  meaning  of  the  terms,  and  ascertain 
whether  or  not  she  intended  thereby  to  in- 
clude her  husband,  where,  under  the  statutes 
regulating  descent  and  distribution,  he 
would  be  one  of  her  legal  heirs.  Pect  v. 
Commerce  &,  £.  Street  By.  Co.  70  Tex.  522, 
8  S.  W.  203,  holding  the  hUBband  not  to  be 
included  within  the  term  "legal  heirs." 

Where  there  is  a  latent  ambiguity  as  to 
the  identity  of  a  devisee  or  legatee,  extrinsic 
evidence  is  admissible  to  show  the  situation 
of  the  testator,  his  fam'ily,  and  hie  property, 
and  of  the  existing  and  surrounding  circum- 
stances at  or  about  the  time  of  making  the 
will,  to  aid  in  identifying  the  person  in- 
tended. Trustees  of  Fund  of  Episcopate  T. 
Colegrove,  6  Thomp.  ft  C.  614;  Patch  v. 
White,  117  U.  S.  210,  29  L.  ed.  860,  6  Sup. 
Ct.  Rep.  617,  710. 

It  is  competent  to  show  every  material 
fact  relative  to  a  person  claiming  any  inter- 
est under  a  will,  the  subject-matter  of  the 
disposition,  the  circumstances  of  the  tes- 
tator, his  family,  and  affairs,  in  order  to 
identify  the  devisee  or  legatee  intended  by 
the  testator,  where  there  exists  as  to  such 
person  a  latent  ambiguity.  Bond's  Appeal, 
31  Conn.  183. 

The  surrounding  circnmstances  and  the 
state  of  the  parties  are  proper  subjects  for 
consideration  in  ascertaining  the  persons  in- 
tended in  an  ambiguous  devise  or  legacy. 
Pasmore  v.  Huggins,  21  Beav.  103,  25  L.  j. 
Ch.  N.  S.  251,  1  Jur.  N.  S.  1060,  4  Week. 
Rep.  33. 

Whenever  parol  evidence  becomes  neces- 
sary to  remove  any  uncertainty  as  to  the 
identity  of  a  deviaee  or  legatee,  inquiry  may 
he  made  into  any  material  fact  relating  to 
the  person  claiming  under  the  will,  and  to 
the  property  claimed  as  the  subject  of  the 
disposition,  to  the  circumstances  of  the  tes- 
tator and  his  family  and  affairs,  for  the 
purpose  of  enabling  the  court  to  identify 
the  person  intended  by  the  testator. 
Wimien's  Union  Missionary  Soc.  v.  Mead, 
131  III.  361,  23  N.  E.  603;  Missionary  Soc. 
T.  Cadwcll,  69  III.  App.  280. 

It  is  the  province  and  duty  of  the  court  to 
ascertain  what  the  testator  meant  and  in- 
tended in  a  devise  to  his  heirs,  and  when  so 
ascertained,  to  give  to  such  meaning  and  in- 
tent full  force  and  effect,  and  such  meaning 
may  be  learned  from  the  words  themselves, 
the  context,  thd  will  considered  as  a  whole, 
and  all  the  cireanutanoes'iiuTounding  the 
particular  ease.  Armstrong  t.  QalnsM,  4S 
App.  Div.  248,  60  N.  Y.  Supp.  1. 

Evidence  of  the  surrounding  circum- 
stances, the  Bubject-matter  of  tiie  devise, 
and  of  the  persons  to  be  benefited  thereby,  is 
admissible  in  order  to  place  the  court,  so  far 
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as  may  be,  in  the  situation  of  the  testator, 
and  to  enable  it,  looking  from  his  stand- 
point, to  determine  the  objects  of  hie 
bounty.  Hall  r.  Stephens,  65  Mo.  670,  27 
Am.  Rep.  302. 

In  Lawton  T.  Corlies,  127  N.  Y.  100,  27 
N.  E.  847,  it  is  held  that  the  persons  meant 
by  the  testator  in  a  devise  of  his  estate  to 
his  "heirs  at  law,"  according  to  the  laws  of 
New  York,  are  to  be  ascertained  from  the 
words  of  tlie  will  considered  in  the  light  of 
the  cireumstances  surrounding  him  when  he 
used  them;  and  it  is  held  uiat  thus  con- 
strued the  testator  intended  the  devisees  of 
his.  real  estate  should  be  those  persons  en- 
titled thereto  according  to  the  laws  of 
descent,  and  that  the  legatees  in  a  bequest 
of  his  personalty  should  be  those  persons 
entitled  thereto  according  to  statutes  for  the 
distribution  of  personalty. 

Where  there  is  a  mistake,  either  in  the 
name  or  deaignatton  of  the  devisee,  evidence 
of  the  state  of  thie  testator's  family  and  the 
circumstances  surrounding  him  at  the  time 
of  the  execution  of  the  wul  is  admissible  to 
show  whether  the  mistake  was  in  the  name 
or  the  description  of  the  devisee.  Doe  ex 
<lem.  Le  Chevalier  v.  Hutiiwaite,  3  Bam. 
&  Aid.  632. 

In  such  case,  the  receipt  of  evidence  of  the 
state  of  the  testator's  family  and  the  cir- 
cumstances surrounding  him  at  the  time  of 
the  execution  of  the  will  raises  a  question 
for  the  jury  to  determine,  whetlier  or  not 
the  mistake  was  in  the  name  of  the  devisee 
or  in  the  deaeriptiwi.  Ibid. 

b.  V»e  of  name  oppUwl  by  puWe  or  Ity 
testator. 

In  aaeertftining  the  beneficiary  intended, 
the  popular  use  of  a  word  used  in  desig- 
nating a  l^atee  or  devisee  is  to  be  con- 
sidered. Grant  v.  Grant,  L.  B.  2  Prob.  k 
Div.  8,  L.  R.  5  O.  P.  380. 

Evidence  that  a  society  is  frequently  re- 
ferred to  b;  a  name  used  in  a  bequest  is 
admiaaible  to  identify  it  as  the  society  men- 
tioned.   Re  Smith,  8  D.  L.  R.  93. 

And  it  may  be  shown  by  extrinsic  proof 
that  a  society  claiming  a  bequest  is  popular- 
ly known  and  designated  by  the  name  used 
in  the  bequest  to  designate  the  l^atee. 
Cresson's  Appeal,  30  Pa.  437. 

A  legacy  to  the  testator's  nephews  Joseph 
Baldwin  and  Harmon  Baldwin,  by  extrinsic 
proof,  was  shown  to  be  intended  for  his 
nephews  Josiah  H.  Baldwin  and  Samuel 
Harmon  Baldwin,  Evidence  was  received 
that  the  former  usually  went  by  the  name 
of  Josey,  and  the  latter  tty  the  name  of 
Harmon,  and  there  were  no  nephews  of  the 
testator  bearing  the  names  desigiutted  in 
the  bequest.  Taylor  t,  Tolen,  S8  N.  J.  Eq. 

in. 

Evidence  ahowing  Hie  name  given  to  a 
society  in  its  charter,  a  name  it  used  or 
recognized  as  its  own,  and  the  name  or 
names  by  which  It  was  known  to  others,  is 

competent  as  tending  to  prove  a  name  by 
which  the  legatee  might  have  been  known ' 
to  the  testator,  and  a  name  which  he  might 
have  used  in  his  will  to  have  expressed  nis 
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intentitm.  Tilton  v.  America  BiUe  Soc.  60 
N.  H.  377,  49  Am.  Rep.  321. 

To  ascertain  the  devisee  intended  by  an 
ambiguous  bequest,  extrinsic  evideace  is  ad- 
missible to  show  that  a  testator  frequently 
referred  to  a  person  by  the  name  used  in 
the  bequest,  although  this  was  not  the  cor- 
rect name  of  the  person.  Re  Seaton,  8 
D.  L.  R.  204;  Powell  v.  Biddle,  2  DalL  70. 
1  Lb  ed.  293,  1  Am.  Dee.  263.  And  see 
supra,  m,  a.,  2,  and  VL  d. 

o.  JBelaftofu  existing  beiu/een  teataior 
and  elatotanf. 

Evidence  is  admissible  to  show  tbe  rela- 
tion and  circumstances  in  which  the  elaim- 
ants  to  an  ambiguous  bequest  stood  to  the 
testator,  and  tiie  sense  in  whidi  he  habitual- 
ly used  the  word  "nephew^  when  referring 
to  his  wife's  nephew,  one  of  the  claimants. 
Grant  v.  Grant,  L.  R.  2  Prob.  A  Div.  8, 
L.  R.  6  C.  P.  380. 

Evidence  of  relationship  of  the  claimants 
and  their  standing  with,  and  friendship  for, 
the  testator,  is  aomissible  aa  bearing  upon 
the  question  of  identity.  Ebnitii  v.  Smith,  1 
Edw.  Ch.  189. 

Parol  evidence  is  admissible  to  show  the 
situation  and  surroundings  of  the  testator, 
and  the  objects  and  person  with  whom  he 
was  familiar  and  upon  whom  his  affections 
were  resting,  in  order  to  make  clear  a  latent 
ambiguity  as  to  the  identity  of  a  devisee  or 
legatee.  Such  evidence  does  not  oontra- 
veiM  the  general  rule  of  law  against  the  nae 
of  parol  evidence  to  supplement  wills,  einee 
it  does  not  attempt  to  show  what  the  tes- 
tator meant  to  say,  but  simply  to,  show 
what  he  meant  by  what  he  did  say.  German 
Pioneer  Verein  v.  Meyer,  70  N.  J.  Eq.  192, 
63  Atl.  836,  affirmed  without  opinion  in  72 
N.  J.  Eq.  964,  67  Atl.  23. 

The  persons  intended  by  a  devise  to  the 
"four  boys**  m»  be  shown  by  parol  evi- 
dence to  the  effect  that  the  testator  had 
seven  sons,  three  of  whom  were  married 
with  families  of  their  own,  with  whom  they 
respectively  resided  away  from  the  parental 
roof,  and  that  the  other  four  sons  were 
minors,  living  at  home  with  their  father,  the 
testator,  and  constituted  part  of  his  house- 
hold. Bradley  v.  Rees,  113  HI.  327,  55  Am. 
R^.  422. 

Extrinsic  proof  is  admissible  to  show 
that  a  certain  granddaughter  of  the  tes- 
tatrix lived  with  her  at  the  time  of  tiie 
execution  of  the  will,  and  had  lived  with 
her  for  some  time  prior  thereto,  and  that 
such  granddaughter  was  held  in  very  affec- 
tionate regard  by  the  testatrix,  in  order  to 
identify  her  as  the  granddaughter  intended 
in  a  bequest  the  testatrix  to  her  grand- 
daiwhter.  Hubbuek's  EsUte  [1905]  P.  129. 
74  L.  J.  Prob.  N.  8.  58.  92  L.  T.  N.  8.  665. 
21  Times  U  R  333,  S4  Week.  Rep.  16. 

Where  there  is  a  devise  to  a  township  of 
which  there  are  many  of  tlie  same  name  in 
the  state,  it  is  competent  to  show  that  the 
testator  resided  in  a  township  of  that  name, 
and  that  he  sustained  peculbir  relations  to 
that  township,  different  from  all  the  others 
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of  a  like  name,  in  order  to  identify  that 
particular  township  as  the  one  intended  as 
the  deviaee.  Skinner  t.  Harrison  Twp.  116 
Ind.  139,  2  L.RJ^.  137,  18  X.  B.  529. 

In  order  to  identify  a  legatee  where  the 
person  whose  name  is  mentioned  in  tbe 
l^acy  does  not  answer  the  description,  while 
another  person  answers  the  description,  but 
Ilia  name  is  dissimilar,  parol  evidence  is 
admissible  to  show  tiiat  the  testator  knew, 
but  did  not  esteem,  the  person  whose  claim 
rested  upon  the  efficacy  of  the  description, 
and  that  he  had  avowed  his  determination 
to  give  him  nothing,  and  that  he  knew, 
esteemed,  and  praised  aa  tbe  most  worthy 
«f  the  family  the  person  whose  claim  was 
fonnded  on  the  name ;  that  he  received 
letters  from  him  when  absent,  made  him 
welcome  when  present,  and  received  at  his 
bauds  the  oare  and  attention  of  a  favorite 
relatire  in  his  lost  momenta.  Vemer  t. 
Heniy.  3  ^Vatts.  386. 

It  ia  emnpetent  for  all  the  claimants  as 
tegs  teen  to  prove  their  corporate  eristenee 
and  the  object  and  purpose  of  their  organ- 
ization, the  knowledge  the  testator  had  of 
them,  his  feelings  toward  and  relations  with 
them,  and  the  name  or  names  by  which  be 
and  others  were  accustomed  to  designate 
them;  and  that  no  other  corporation,  asso- 
ciation, or  society  corresponded  to  the  desig- 
nation given  in  tiie  will  at  the  time  it  was 
executed;  and  also  the  family,  church,  and 
social  relations  of  the  testator,  and  oth^er 
facts  and  circumstances  surrounding  him 
and  claimants  that  would  aid  the  court  in 
reaching  a  conclusion  as  to  the  testatoi^s 
intention  and  purpose  in  using  the  name 
used  in  the  will.  Goodwin  v.  New  Church 
Bd.  of  Publication,  160  111.  App.  483. 

In  order  to  determine  the  society  meant 
a  bequest  ambigaous  in  this  regard,  tes- 
timony  is  admissible  to  show  that  the  tes- 
tator was  acquainted  with  the  objects  and 
operations  of  a  elalmant  society,  that  those 
operations  were  mainly  confined  to  pur- 
poses described  in  the  l^acy,  and  ttiat  the 
testator  took  a  lively  interest  in  the  society, 
contributed  to  its  funds  in  his  lifetime,  and 
expressed  his  preference  for  it  over  other 
institutions.  Button  v.  American  Tract 
Soc  23  Vt  336. 

To  identify  a  legatee,  eztrinsie  evidence 
is  admissible  to  lihow  that  a  testatrix,  prior 
to  and  at  the  time  of  making  the  will  in- 
volved, waa  a  member  of  a  certain  church, 
and  that  during  that  time  a  certain  mis- 
sionary society  was  the  only  mission- 
ary society  of  the  church,  and  that  it 
was  well  known  by  the  name  used  by  the 
testatrix  in  the  bequest,  although  its  true 
and  l^^I  name  was  different.  Ghappell  v. 
Missionary  Soc  3  Ind.  App.  366,  50  Am.  St. 
Rep.  876,  29  N.  E.  924. 

Where  no  missionary  sociefy  or  societies 
are  shown  to  exist  which  conform  accurately 
to  tbe  name  or  designation  of  such  a  so- 
ciety eontained  in  a  will,  it  is  competent  to 
show  the  facts  known  to  the  testator  at  the 
time  he  executed  the  will,  the  names  by 
which  he  was  accustomed  to  call  mtssionair 
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societies,  or  by  which  they  were  usually 
called  and  known  in  the  religions  society 
with  which  he  worshipped,  the  interest 
shown  by  him  in  any  particular  missionary 
society,  and  the  eontribations,  if  any,  made 
by  him  for  missionary  purposes.  Hhieklev 
V.  Thatcher,  13S  Mass.  477,  62  Am.  Rep. 
719,  1  N.  E.  840. 

Evidence  is  admissible  to  show  that  a 
testator  was  well  acquainted  with  a  certain 
"home"  which  answered  the  description  of 
a  bequest  in  hii  will,  although  not  bearing 
exactly  the  same  name,  and  that  he  had 
contributed  thereto  and  expressed  his  in- 
tentiou  to  bequeath  something  to  it.  Ke 
Smith,  S  D.  L.  R.  93. 

To  aid  the  court  in  determining  the  mis- 
sionary society  intended  as  the  legatee  in 
an  ambiguous  bequest,  parol  evidence  is  ad* 
missiUe  to  show  the  testator's  interest  in  a 
certain  missionary  society  which  claimed 
to  be  the  one  intended.  Ambenon's  Estate, 
204  Pa.  897,  64  Atl.  484. 

d.  Knowledge  of  teeiator. 

When  a  bequest  contains  a  description 
which  does  not  accurately  apply  to  anyone, 
evidence  of  the  testator's  knowledge  is  ad- 
missible to  aid  in  applying  the  description. 
Re  Waller,  68  L.  J.  Ch.  N.  S.  526,  80  L.  T. 
N.  S.   701,  47  Week.  Rep.  563. 

Where  the  description  in  a  will  is  not 
strictly  applicable  to  any  person,  the 
identity  of  the  legatee  cannot  be  ascer- 
tained by  parol  eviitence  oi  the  intention  of 
the  testator,  but  the  court  has  the  right  to 
ascertain  all  the  facts  which  were  known  to 
the  testator  at  the  time  he  made  his  will, 
to  aid  in  determining  the  identi^.  Ber> 
nasconi  v.  Atkinson,  10  Hare,  346,  17  Jur. 
128,  1  Week.  Rep.  162. 

In  Bernasconi  v.  Atkinson,  supra,  a  dis- 
tinction is  made  between  cases  where  a 
description  is  applicable  equally  to  two 
persons,  and  where  it  is  not  entirely  ap- 
plicable to  any  person.  In  the  former  case, 
it  is  held  that  the  intention  of  tbe  testator 
may  be  shown  by  parol  evidence  in  order 
to  show  which  of  the  two  is  intended.  In 
the  latter  case,  however,  parol  evidence  of 
intention  is  inadmissible,  although  the  court 
may  have  recourse  to  sufficient  facts  to 
place  itself  in  the  testator's  position,  in 
order  to  ascert^  whether  there  exists  any 
person  to  whom  the  description  can  be  rea- 
sonably and  with  sufficient  certainty  ap- 
plied. 

Proof  is  admissible  not  only  of  previous 
facts  which  were  known  to  the  testator,  and 
of  present  circumstances  in  the  midst  of 
which  be  made  his  will,  but  bis  declarations 
made  at  the  time  of  making  his  will,  as 
well  as  before  and  after  the  making  of  tbe 
will,  may  be  resorted  to^  to  remove  any 
equivocation  and  identify  tbe  objects  of  bis 
bounty.  Bradley  v.  Rees,  113  III.  327,  65 
Am.  Rep.  422. 

In  identification  of  tlie  devisee  in  a  devise 
to  the  testator's  son  John,  where  he  Iiad 
two  sons  named  John,  it  m^  be  shown  at 
the  time  of  making  the  will  that  the  tea- 
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tator  believed  one  of  them  was  dead.  Ghvj- 
neft  Case,  5  Coke,  88. 

To  establiBh  a  mistake  by  a  testator  in 
devising  property  to  his  brother  Cormac, 
and  other  property  to  hta  nephew,  the  son 
of  his  brother,  extriosie  evidence  ts  ad- 
missible to  show  that  the  testator  had  had 
only  two  brothers,  one  named  Jamee  and 
the  other  Henry,  and  that  the  testator,  dur- 
ing his  lifetime,  bad  made  inquiries  for  his 
brother  Henry,  and  had  been  unable  to  find 
him,  and  that  he  bad  not  been  heard  from 
for  over  thirty  years;  and  upon  this  show- 
ing the  brother  James  will  be  held  to  be  the 
benefjciaiT  intended  by  tiie  testator.  Con- 
nolly V.  Pardon,  1  Paige,  201,  19  Am.  Dee. 
433. 

Where  a  legacy  was  to  the  children  of 
the  testator's  daughter  by  ■  any  man  who 
might  marry  her  other  than  Mr.  Thomas 
Fisher  of  a  certain  place,  and  at  the  time 
of  the  fficeeution  of  the  will  there  lived  at 
the  place  mentioned  a  Mr.  Thomas  Fisher, 
who  was  a  married  man  with  a  wife  and 
family,  and  he  had  an  adult  son  named 
Henry  Tom  Fisher,  who  had  paid  addresses 
to  the  testator's  daughter  prior  to  the  death 
of  the  testator,  and  following  his  death  the 
legatee  intermarried  with  this  son  of  the 
elUur  Fisher,  it  was  held  by  the  aid  of 
extrinsic  proof  showing,  amaoiu:  other 
things,  that  the  testator  knew  of  Henry 
Tom  Fisher  under  the  name  of  Tom  Fisher, 
that  the  latter  was  the  person  referred  to 
in  the  bequest  Re  Wolverton  Mortgaged 
Estates,  L.  R.  7  Oh.  Div.  197. 

e.  Reference  to  other  instruments. 

In  Britisli  Home  &  Hospital  v.  Royal 
Hospital,  90  L.  T.  N.  S.  601,  reference  was 
had  to  an  account  book  kept  by  the  tes- 
tatrix, in  which  she  entered  her  contribu- 
tions to  different  charities,  for  tiie  purpose 
of  ascertaining  the  particular  societies 
meant  in  bequests  which  did  not  accurately 
designate  any  society. 

A  contemporaneous  writing  by  the  tes- 
tator containing  instructions  for  a  will  is 
admissible  to  show  that  in  describing  a 
grandnephew  as  "Robert  O.,"  the  testator 
meant  "Richard  O."  Re  Ofmr  [1908]  W. 
N.  208. 

Prior  wills  of  the  testator  are  admissible 
in  order  to  establish  the  identity  of  lega- 
tees in  a  subsequent  will  which  does  not 
accurately  describe  the  legatees  therein.  Re 
Waller,  68  L.  J.  Ch.  N.  S.  526,  80  L.  T. 
N.  S.  70a,  47  Week.  Rep.  563. 

Where  the  residuary  clause  of  a  will  is 
ambiguous  and  uncertain  as  to  whom  the 
testator  meant  by  the  words  "my  heirs," 
a  paper  written  by  the  testator  at  about  the 
time  of  the  execution  of  the  will,  containing 
a  list  of  aUl  of  the  testator's  heirs,  is  ad- 
missible in  evidence  for  the  purpose  of  ex- 
plaining whom  the  testator  meant  by  that 
term.  Armstrong  v.  Galnsba,  48  App.  Div. 
248,  60  N.  Y.  Supp.  1. 

The  person  intended  in  a  devise  to  who- 
ever should  take  good  eare  of  the  testatrix 
may  be  established  by  the  extriiiafa  proof 
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including  a  letter  from  the  testatrix  to 
such  person.  Dennis  r.  Htdsapple.  148 
Ind.  297.  46  L.RJL  168,  62  Am.  St.  Bep.  526, 
47  N.  B.  631. 

Pand  evidence  is  admissible  to  show  that 

the  testator,  in  bequeathing  property  to  a 
certain  person  of  a  designated  relationship, 
living  at  a  certain  place,  was  mistaken  in 
the  name,  but  that  iie  had  a  relative  of  the 
degree  mentioned  living  at  such  place,  of  a 
slightly  different  name;  and  upon  such 
showing  this  relative  will  be  held  the  person 
intended.  Tkylor  v.  McCowen,  154  Cai.  798, 
09  Pac.  351. 

In  Beaumont  v.  Fell,  2  P.  Wma.  141.  ex- 
trinsic evidence  was  admitted  to  show  that 
the  testator's  voice  when  he  made  his  will 
was  very  low  and  hardly  intelligible,  that 
the  testator  usually  called  a  legatee  Gatty, 
and  that  the  scrivener  who  drew  the  will 
mistook  this  for  Katy. 

Parol  evidence  is  admissible  to  show  that 
a  bequest  to  the  testator's  friend  Samuel 
Powell,  son  of  Samuel  Powell  of  a  certain 
city,  carpenter,  was  in  fact  intended  for  a 
person  whose  Christian  name  was  William, 
that  William  was  the  son  of  the  testator's 
daughter,  who  had  married  Samuel  Powell, 
and  was  friendly  with  the  testator,  Powell 
V.  Riddle,  2  Dall.  70,  1  U  ed.  293,  1  Am. 
Dec.  263. 

It  has  been  asserted  that  evidence  of  the 
acts,  feelings,  and  intentions  of  the  testator 
is  not  admissible  for  the  purpose  of  con- 
struing his  will,  although  evidence  is  ad- 
missible to  show  who  constitute  the  class  of 
takers  thereunder.  Sherratt  v.  Mountford, 
L.  K.  8  Ch.  928,  42  L.  J.  Ch.  N.  S.  888,  29 
L.  T.  N.  S.  284,  21  Week.  Rep.  818. 

g.  Declarationa  of  teatatttr, 

1.  In  general. 

Evidence  of  declarations  of  the  testator 
at  the  time  of  making  bis  will  is  admissible 

to  explain  any  latent  ambiguity  raised  by 
extrinsic  proof  with  reference  to  the  identity 
of  any  devisee  or  legatee.  Dunham  v. 
Averill,  46  Conn.  61,  29  Am.  Rep.  642; 
Bradley  v.  Rees,  113  111.  327,  55  Am.  Rep. 
422;  Farrar  v.  Ayres,  5  Pick.  409;  South 
Newmarket  Methodist  Seminary  v.  Peaslee, 
16  K.  H.  317;  Whitaker  v.  Tatham,  7  Ring. 
628.  S  Moore  ft  P.  628,  9  L.  J.  0.  P.  189; 
Harris  v.  Lincoln,  2  P.  Wms.  135;  Rutland 
V.  Rutland,  2  P.  Wms.  216;  Thomaa  v. 
Thomas,  6  T.  R.  671;  Hodgson  v.  Hodgson, 
2  Vem.  693;  Maund  t.  MThail,  10  Leigh. 
199. 

When  the  question  is  whom  has  the  tes- 
tator named  in  *  bequest,  and  a  claimant, 
by  extrinsic  evidence,  has  brought  that  ques- 
tion to  depend  on  whom  the  testator  in- 
tended to  name,  the  latter's  declaration  of 
intention  in  this  r^rd,  if  consistent  with 
the  name  in  the  will,  is  light  from  the  very 
source  of  intention,  and  is  therefore  admis- 
sible. Re  Wheeler,  32  App.  Div.  183,  52 
N.  Y.  Snpp.  948. 
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DecIaraiioDB  of  the  testator  ae  to  the 
penon  to  whom  he  bad  devised  property 
are  admiBsible  to  show  whom  the  testator 
intended^  where,  tnm  ertrinsie  evidence,  it 
appears  that  tiicre  are  two  persons  each 
bearing  the  name  of  the  legatee.  And  this 
is  true  although  one  of  them  answers  the 
description  more  nearly  than  the  other, 
since  this  fact  furnishes  an  argument  only 
in  the  same  manner  as  evidence  of  other 
e.':trinsic  facts,  and  is  not  conclusive.  Doe 
€x  dero.  Allen  v.  Allen,  12  Ad.  &  El.  461, 
4  Perry  ft  D.  320,  S  L.  J.  Q.  B.  X.  S.  395. 

It  has  been  held  that  declarations  of  the 
testator  cannot  be  received  as  evidence  of 
what  he  intended  by  the  term  "nephews  and 
nieces."  But  the  situation  of  the  testator's 
family  relatives,  and  the  facts  that  he  had 
gr&ndnephews  and  nieces,  and  that  these, 
ti^ther  with  a  child  of  a  deceased  niece, 
were,  at  the  time  of  the  making  of  the  will, 
the  only  representatives  d  a  deoeued  sister, 
are  properly  to  be  considered  in  determining 
the  persona  meant  by  the  term  "ne^ews 
and  nieces."  Cromer  v.  Pinekney,  3  Barb. 
Ch.  490. 

Evidence  is  admissible  of  declarations  of 
the  testatrix  at  and  before  the  time  she 
made  the  will,  in  order  to  determine  the 
society  she  intended  in  an  ambiguous  be- 
quest to  a  "Missionary  Society."  Re 
Wheeler,  32  App.  Div.  183,  52  N.  Y.  Supp. 
M3. 

The  declarations  of  the  testator  are  ad- 
missible especially  where  made  at  the  time 
the  will  was  executed,  for  the  purpose  of 
showing  the  society  intended  in  an  ambigu- 
ous b^iuest  to  a  "Missionary  Society." 
McLeod  V.  Jones.  159  N.  C.  74,  74  S.  E. 
733. 

Statements  of  the  testator  prior  to  mak- 
ing his  will,  of  an  intention  to  aid  a  cer- 
tain missionary  society,  are  admissible  to 
explain  a  latent  ambiguity  as  to  the  mis- 
simaiy  society  intend^  in  a  bequest  which 
accurately  named  no  existing  society. 
Leonard  t.  Davenport,  58  How.  Pr.  384. 

Declarations  and  acts  of  the  testator  indi- 
cative of  the  purpose  of  his  mind  in  respect 
to  the  legatee  mentioned  in  his  will,  as  to 
whom  there  is  a  latent  ambiguity,  and  also 
deelaistions  net  oontemporaneous  with  the 
will,  may  be  received  as  evidence  of  the  in- 
tention of  the  testator  in  this  r^ard.  Trus- 
tees of  Fund  of  Episcopate  v.  Colegrove,  6 
Thomp.  ft  Co.  614. 

Statements  of  the  testator  made  subse- 
quently to  the  execution  of  the  will  are  ad- 
missible to  aid  in  establishing  the  identity 
of  a  devisee  or  legatee  as  to  whom  there 
exists  a  latent  ambiguity.  Gallup  v. 
Wright,  61  How.  Pr.  286. 

In  Doe  ex  dem.  Hiscocks  v.  Hiscocks,  6 
Meet,  ft  W.  863,  t  Eng.  Rul.  Cfts.  718,  it  is 
hdd  that  evidence  of  the  declarations  of  the 
testator  after  the  execution  of  his  will,  and 
also  (tf  the  instructions  for  the  draft  of  his 
win,  is  inadmissible  to  show  which  of  two 
of  his  grandsons  were  intended  in  a  be- 
quest ambiguous  in  this  regard.  This  con- 
clusion is  reached  upon  ttie  theory  that 
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evidence  of  the  intention  of  the  testator  is 
admissible,  to  explain  the  words  or  meaning 
of  a  will,  only  to  supply  some  deficiency  or  - 
remove  some  obscurity  or  ambiguity  raised 
by  extrinsic  evidence.  Other  cases  will  be 
found  throughout  the  note  denying  the  ad- 
missibility in  evidence  of  declarations  of  the 
testator  to  show  the  beneficiary  he  intended, 
but,  like  the  above  case,  these  cases  are 
disposed  of  on  some  ground  other  than  the 
competency  in  general  of  evidence  of  decla- 
rations by  the  testator. 

It  may  happen  that  the  surrounding  facts 
and  circumstances,  together  with  the  lan- 
gua^  of  the  will  as  a  whole,  so  clearly  indi- 
cate the  person  intended  by  the  testator 
that  evidence  of  his  declarations,  to  -prove  a 
different  beneficiary,  is  inadmissible.  Doe 
ex  dem.  Westlake  v.  Westlake,  4  Bam.  ft 
Aid.  57.  And  see  also  Jefferies  r,  Michdl, 
20  Beav.  IS. 

9,  Character  of  dedoroMon. 

There  is  a  broad  difference  between  teeti- 
raony  of  the  casual  remark  of  a  man  as  to 
his  intention  to  leave  a  portion  of  his 
estate  to  a  designated  person,  and  the  posi- 
tive instructions  which  he  has  given  hie 
attorney  in  the  very  performance  of  the 
testamentary  act.  Re  Dominiei,  161  Cal. 
181,  90  Pac.  448. 

Evidence  of  declarations  by  the  testator 
to  outsiders  after  the  execution  of  his  will, 
as  to  his  intention  with  reference  to  his 
property,  is  not  admissible  to  identify  a 
devisee  or  legatee.  Lehnoff  v,  Tiieine,  184 
Mo.  346,  83  S.  W.  469. 

The  testator's  declarations  of  intention, 
and  statements  of  fact  uttered  at  the  execu- 
tion of  the  will,  are  admissible  to  Identify  a 
devisee  or  legatee,  but  not  any  general 
declarations  or  wishes  expressed  for  the  dis- 
position of  his  property.  Goodwin  v.  New 
Church  Bd.  of  Publication,  160  111.  App. 
483. 

Declarations  of  the  testator  that  he  had 
provided  or  would  provide  for  a  claimant, 
and  had  left  him  something  in  his  will,  are 
admissible  to  prove  that  the  claimant  was 
the  person  intended  in  an  ambiguous  devise. 
Price  V.  Page,  4  Ves.  Jr.  679. 

Extrinsic  evidence  of  declarations  of  the 
testator  made  at  or  before  the  time  of  the 
execution  of  the  will,  relative  to  his  inten- 
tion of  giving  a  legacy  to  an  indi^ual  or 
corporation,  or  a  declaration  of  a  testator 
after  the  execution  of  the  will  of  the  disposi- 
tion he  has  made  of  his  property,  is  admissi- 
ble to  aid  in  identifying  a  devisee  or 
legatee  as  to  whom  there  exists  a  latent 
ambiguity.  Board  of  Missions  v.  Scovell.  3 
Dem.  516. 

Doe  ex  don.  Oord  v.  Needs,  2  Mees.  ft 
W.  129,  holds  to  be  admissible  declarations 
of  the  testator  that  he  intended  a  devise 
to  O.  C,  son  of  C,  for  O.  C,  son  of  G.  C. 

In  Harris  v.  Lincoln,  1  P.  Wms.  136, 
parol  evidence  was  held  admissible  to  show 
what  the  testator  said  or  directed  when  he 
ordered  his  will  to  be  made,  in  order  to 
determine  whom  the  testator  intended  hj  a 
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lieqiMat  to  liii  own  ligbt  bein  of  hU 
iQotQer'a  side,  whether  the  heirs  of  the 
mother's  father  or  the  heirs  of  the  mother's 
mother. 

Declarations  of  the  testator  that  he  had 
a  sister  and  a  niece  living  at  a  certain 
place,  who  would  inherit  his  property,  are 
admiasihie  to  establish  the  identity  of  such 
persons  M  the  devisees  under  a  devise  to 
euch  person  or  persons,  and  in  such  shares 
as  they  shall  be  entitled  to  under  the  laws 
of  the  state.  R*  Robb,  37  S.  C.  19,  16  8.  E. 
241. 

In  Beaumont  t.  Fell,  2  P.  Wins.  141, 
declarations  of  a  testator  in  bis  lifetime,  to 
the  effect  that  he  would  do  well  by  a  claim- 
ant in  his  will,  are  held  admiesible  to  show 
that  sUQh  daimuit  was  the  person  intended 
in  a  bequest  which  did  not  correctly  desig- 
nate anyone. 

De,claration8  of  the  testator  are  admiasi- 
ble  to  show  the  sense  in  which  he  u^ed  the 
name  of  a  certain  place  as  the  location  of 
a  society  which  he  made  a  legatee  in  a  be- 
quest in  bis  will,  the  purpose  being  to 
identify  the  society.  Domestic  &  F.  Mis- 
sionary Society's  Appeal,  30  Pa.  425. 

Decfarations  of  the  testator  of  interest  in, 
and  an  intention  to  bequeath  money  to,  a 
certain  charity,  are  admissible  to  identify 
a  society  representing  such  charity  as  the 
l^atee  intended  by  ao  inaccurate  designa- 
tioQ  in  a  bequest.  CresBoo's  AppoU,  30  Pa. 
437;  Re  Smith,  8  D.  L.  R.  93. 

Evidence  of  the  statements  of  the  tes- 
tator is  admissible  to  show  tJiat  he  habitual- 
ly used  certain  words,  even  where  the 
description  is  not  equivocal,  provided  the 
sense  thus  sought  to  be  put  upon  them  does 
not  contravene  their  ordinary  l^itimate 
meaning,  tliis  being  distinct  from  evidence 
adduced  to  show  the  sense  in  which  he  used 
the  words  on  the  particular  occasion  of 
writing  the  will.  Van  Nostrand  v.  Domestic 
Missions,  69  N.  J.  £q.  19,  44  Atl.  472. 

8.  Whet«  purpom  i»  to  contradict  t«rms 

of  wtU. 

Parol  evidence  cannot  be  used  to  contra- 
dict, add  to,  or  explain  the  contents  of  a 
will,  by  proof  of  declarations  made  by  the 
testator  before,  at  the  time  of,  or  subse- 
quently to  the  making  of  the  will.  Feet  v. 
Commerce  ft  E.  Street  R.  Co.  70  Tex.  522, 
8  S.  W.  203. 

Evidence  of  the  declarations  of  the  testa- 
tor at  the  time  he  executed  his  will  is  not 
admissible  to  show  whom  he  intended  as  his 
devisees  in  a  derise  to  bis  heir  at  law,  where 
not  explained  or  qualified  1^  other  lan- 
guage in  the  will,  as  such  language  con- 
stitutes a  perfectly  definite  meaning  which 
Cannot  be  cbanged  outside  of  the  will  itself. 
Re  Lester,  116  Iowa,  1,  87  N.  W.  654. 

Oral  declarations  of  the  testator  are  inad- 
missible to  prove  that  he  did  not  intend 
that  one  of  the  devisees  in  his  will  should 
have  any  part  of  his  estate,  where  the  devise 
was  to  the  children  of  his  brothers  and 
sinters.  Chenault  v.  Chenault,  88  Kj.  88, 
•  &  W.  nS,  11  B.  W.  424. 
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The  legal  construction  of  a  written  will 
as  to  a  devisee  or  legatee  cannot  be  ex- 
plained or  altered  by  parol  declarations  of 
the  testator  as  to  bis  understanding  of  the 
meaning  of  a  devise,  or  his  intention  to  do 
sometiiing  different  from  what  the  terms 
thereof  imply.  Comfort  v.  libther,  2  Walts 
&  S.  450,  37  Am.  Dee.  S23. 

Statements  of  a  t^tator  as  to  the  so- 
ciety intended  as  a  legatee  in  a  certain  be- 
quest are  inadmissible  to  impose  upon  the 
will  by  extrinsic  testimony  a  meaning  which, 
taking  it  as  it  naturally  applies  to  existing 
facts  and  circumstances,  it  does  not  express, 
since  it  is  an  effort  to  contravene  the 
fundamental  requironents  of  the  law  that 
a  will  should  be  in  writing.  Wood-  v.  Ham- 
mond. 16  K  I.  88,  17  AtL  324,  18  Atl.  198. 

h.  TMCtoLony  of  Uto  oerivener. 

Testimony  of  the  draughtsman  of  the  will 
is  admissible  to  show  whom  the  testator 
meant  by  a  designation  in  a  bequest  or 
devise  which  does  not  accurately  deseribe  or 
name  anyone.  Ex  parte  Hornt^,  2  Bradf. 
420. 

Testimony  of  a  scrivener  by  whom  a  will 
was  written  is  competent  although  it  relates 
to  the  declarations  of  the  testator  as  to 
the  society  he  intended  in  a  bequest  which  is 
ambiguous  in  this  respect.  Bodman  v. 
AmeriCMi  Tract  Soc.  9  Allen,  447. 

Such  testimony  of  the  scrivener  is  admis- 
sible to  show  the  person  intended  the 
testator  in  a  devise  or  bequest,  and  to  show 
that,  in  writing  the  deviae  or  legacy,  he  mis- 
took the  name.  E^ans  v.  Hays,  8  N.  J.  Eq. 
204. 

It  may  be  shown  by  the  scrivener  who 
drew  the  will  that  he  was  directed  to  make 
a  devise  to  designated  persons,  the  grand- 
children of  the  testator,  and  that  by  mistake 
be  wrote  the  word  "nephews"  instead  of 
"grandchildren."  Willard  r.  Dairi^  16S 
Mo.  660,  90  Am.  St.  Res.  468,  68  S.  W. 
1023. 

The  scrivener  who  wrote  the  will  is  com- 
petent to'  testify  that  the  testatrix,  in  in- 
structing him  to  prepare  the  will  and  tbe 
items  thereof  which  are  involved  in  doubt 
as  to  tbe  person  entitled,  designated  the 
beneficiary  and  directed  him  to  prepare  the 
will  devising  and  bequeathing  the  property 
specified  In  these  items  to  such  beneficiary ; 
that  be  supposed  and  believed  that  he  bad 
correctly  stated  Uie  beneficiary's  name,  al- 
though, in  desijpiating  the  beneficiary  to 
him,  the  testatrix  used  a  name  by  which 
the  beneficiary  was  commonly  known.  Co- 
vert v.  Sebem,  73  Iowa,  664,  36  N.  W.  636. 

In  Ke  Donnellan,  164  CaL  14,  127  Pae. 
166,  evidence  of  the  scrivener  who  drev  the 
will  was  received  as  to  tbe  inatmctioM 
given  him  by  the  testatrix  with  reference 
to  a  devise  to  the  testatrix*  niece  Mary,  a 
resident  of  New  York,  "daughter  of  my 
sister  Mary,"  where  the  testatrix  had  two 
nieces  who  were  daughters  of  this  sister, 
one  of  whom,  named  Maiy,  resided  in  Ire- 
I  land,  and  the  other,  named  Anna,  resided 
in  New  York. 
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Instructions  of  the  testator  to  the  scriv- 
ener drawing  the  will,  as  to  whom  he  meant 
by  the  word  "mother,"  are  admisaible  where 
tbe  term  is  ambiguous.  Wrenn'i  Goods 
[1008]  2  I.  R.  370. 

But  it  haa  been  held  that  testimon  of 
the  scrivener  u  to  tbe  Instructions  ta  the 
testator  at  the  time  he  drew  the  will,  as 
to  the  legatee  intended,  is  inadmissible  to 
dear  an  ambiguity  in  tiiis  regard.  Button 
V.  American  Tract  Soc.  23  Vt.  336. 

Although  the  name  and  description  of  a 
legatee  do  not  apply  to  anyV  person,  the 
affidavit  of  tbe  solicitor  who  had  prepared 
the  will,  as  to  tbe  instructions  he  reoeiTed 
from  tiie  testator,  is  inadmissible  for  the 
purpose  of  showing  that  he  made  a  mis- 
take in  the  name  of  the  legatee,  and  of 
sho'ving  whom  the  testator  intended.  Drake 

Drake,  8  H.  L.  Cas.  172,  29  L.  J.  Ch.  N. 
8.  850,  3  L.  T.  N.  S.  193. 

Evidence  of  the  solicitor  who  prepared 
the  will  is  inadmissible  to  prove  that  the 
description  of  tiie  leoatee  was  introduced 
bv  bim,  and  not-  W  ine  testator.  Bemas- 
conl  V.  Atkinson,  10  Hare,  346,  17  Jnr.  128, 
1  Week.  Rep.  152. 

£videnee  of  the  solicitor  who  prepared 
the  will  as  to  the  affection  frhicb  the  tes- 
tator had  for  claimants  to  an  ambiguous 
devise  is  inadmiasible.  Drake  v.  Drake, 
supra.  A.  O.  S. 


AIiABASIA  BrPBGHE  COT7BT. 

BX  PARTE  H.  H.  McFEBREN. 

(—  Ala.  — ,  63  So.  159.) 

Infant  •—  lease  —  riffht  to  reoorer  pay- 
ments made. 

1.  An  infant  who  leases  real  estate  un- 
der a  contract  by  which  he  is  to  pay  rent 


for  a  certain  number  of  months,  after  which 
be  is  to  receive  a  deed  for  the  premises,  and 
imder  which  failure  to  make  payments  will 
create  a  forfeiture  of  his  rights,  may,  in 
case  be  never  ta!  es  possession  of  tbe  prop- 
erty, and  his  contract  is  forfeited  during 
his  minori^,  recover  the  payments  which 
be  has  made  under  the  contract. 
Same  —  when  may  avoid  oontracta. 

8.  An  Infant  may  avoid  bis  contracts 
either  before  or  after  be  anivea  at  lawful 
age. 

(Dowdell.  CSk,  3.,  and  MeClellan,  J.,  dis- 
sent) 

(June  30,  1918.) 

PETITION  for  a  writ  of  certiorari  to  tbe 
Court  of  Appeals  to  review  a  judg- 
ment reversing  a  judgment  of  the  City 
Court  of  Birmingham  in  plaintiff's  favor 
in  an  action  to  recover  money  paid  by  bim 
as  rent  during  infancy.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  ECberldge  Jb  l4unar,  for  peti- 
tioner : 

The  contract  between  tiie  appellee  and  ap- 
pellant was  a  sale,  and  not  a  lease. 

Lytk  V.  Scottish  Amwican  Mortg.  Co. 
122  Ga.  458,  50  S.  E.  402;  A.  D.  Puffer 
&  Sons  Mfg.  Co.  V.  Lucus,  112  N.  C.  377,  19 
L.R.A.  682,  17  S.  E.  174;  Jackson  v.  Phil- 
lips, 57  Neb.  189,  77  N.  W.  883;  Pratber  v. 
Brandon,  44  Ind.  App.  4S,  88  N.  B.  700; 
Hays  V.  Jordan,  9  L.R.A.  878,  note;  Sum- 
merson  v.  Hicks,  134  Pa.  566,  19  Atl.  808; 
Gorham  v.  Holden,  79  Me.  317,  0  Atl. 
894;  Hill  v.  Sidie,  116  Wis.  602,  96  Am. 
St.  Rep.  1011,  93  N.  W.  446;  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U.  8. 


Note.  —  Infantm  aa  lessees. 

Tbe  purpose  of  this  note  is  to  collect  the 
cases  upon  an  infant  who  has  contracted 
as  lessee.  In  view  of  the  comparatively 
few  cases  upon  infant  lessees,  the  reader 
will  see  that  a  comprehensive  treatment  of 
the  subject  would  necessarily  require  the 
inclusion  of  cases  upon  other  contracts  of 
infants  of  similar  character.  So  that,  in 
the  absence,  in  a  jurisdiction,  of  cases  fully 
bcttling  tbe  law  as  to  an  infant  lessee, 
the  practitioner  must,  perforce,  examine 
into  tbe  law  of  infants'  contracts  generally; 
particularly  those  which  deal  with  the  lia- 
bili^  of  an  infant  to  pa^  for  articles  which 
he  has  bought,  and  which  in  their  nature 
are  nccesearily  consumed  hy  use  and  have 
been  so  consumed,  and  of  his  right  to  re- 
cover back  what  he  has  paid  for  such  ar- 
ticles. So  the  full  discussion  of  some  of 
the  cases  on  infant  lessees  (such,  for  ex- 
ample, as  Holmes  v.  Blogg,  8  Taunt.  608) 
would  require  a  notice  of  the  many  cases 
on  other  contracts  in  wbkh  those  cases  hare 
been  discussed.  Some  of  the  difficulties  of 
47  LX^aHS.) 


the  general  subject  are  indicated  in  the 
note  to  Englebert  v.  Pritchett,  26  LJLA. 
177,  which  relates  particularly  to  tbe  ques- 
tion of  necessity  of  returning  consideration 
in  order  to  disaffirm  infant's  contracts. 
Upon  tbe  general  question  of  the  infant's 
right  to  recover  back  money  paid  on  a 
contract,  the  reader  should  not  omit  t» 
examine  the  opinions  in  Johnson  v.  North- 
western Mut.  L.  Ins.  Co.  26  L.R.A.  187. 

It  is  tbe  rule,  at  least  in  this  country, 
that  a  lease  to  an  infant  is  not  void,  but 
voidable,  at  his  election.  Griffith  Schweii- 
derman,  27  Mo.  418;  Flexner  t.  Diokerson, 
72  Ala.  318. 

The  definite  solidifying  of  tbe  law  on  the 
question  of  infants'  contracts  as  voidable- 
rather  than  void  has  been  a  matter  of 
growth.  There  are  old  cases  which  make- 
the  distinction  rest  in  benefit  to  the  in- 
fant. Thus,  in  Lloyd  v.  Gregory,  Cro.  Car. 
601,  it  was  held  that  an  infant  cannot  sur- 
render a  term  to  b^in  in  the  future  by 
taking  a  new  lease  for  the  same  rent,  for 
the  same  period,  as  his  surrender  is  void, 
where  there  is  no  increase  (tf  hl^  term  or 
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664,  23  L.  ed.  1003;  Hendrix  v.  Barker,  49 
Neb.  369,  68  N.  W.  631. 

In  the  construction  of  contracts,  the 
whole  instrument  must  be  considered,  and 
no  detached  part  of  a  contract  can  be  con- 
sidered as  stating  the  agreement  of  the  par- 
ties, but  it  is  necessary  that  the  whole  con- 
tract be  read  and  construed  in  its  entirety 
in  order  that  the  oourt  may  fnllj  under- 
stand the  intention  of  each  part  thereof. 

9  Cyc.  679;  Ashley  v.  Cathcart,  159  Ala. 
474,  49  So.  7S;  Phelan  t.  Tomlin,  104  Ala. 
383,  SI  So.  382. 

Appellee  should  not  be  denied  the  right 
to  recover,  even  if  the  court  should  construe 
the  contract  to  be  a  lease. 

Manning  t.  Johnson,  26  Ala.  446,  62  Am. 
Dec  782. 


decrease  of  his  rent,  or  stone  benefit  to 
him;  and  in  Zouch  T.  Parsons,  3  Burr.  1794, 
the  court  seems  to  have  been  of  the  opinion 
that  a  favorable  surrender  by  an  mfant 
lessee  would-be  voidable  at  uie  option  of 
the  infant. 

Liabilify  of  infant  lessee  for  rent. 

While  there  are  dicta  in  some  of  the  ear- 
lier cases  that  an  infant  lessee  ought  to  pay 
the  rent,  and  this  has  been  held  in  one 

reported  case  (Blake  v.  Concannon  Ir.  Rep. 
4  C.  L.  323),  that  is  not  the  law.  He  is 
not  liable  to  pay  the  rent  unless  it  ia  a 
necessary. 

The  earliest  authori^  on  the  infant's  lia- 
bility on  bis  contract  for  rent  seems  to  be 
the  obiter  remarks  of  Newton,  J.,  in  Year 
Boc^.  21  Hen.  VI.  31b,  where  be  said:  "If 
one  lease  for  a  term  of  years,  rendering 
certain  rent  in  fait  to  an  infant  within  age, 
if  he  manures  the  land,  a  writ  of  debt  is 
maintainable  against  him  for  the  rent;  the 
cause  is,  he  has  a  quid  pro  quo." 

It  may  well  be  doubted  if  this  was  ever 
the  law.  The  earliest  ease  on  the  subject 
occurred  in  the  time  of  James  I.,  and  Is 
variously  reported  as  Kirton  v.  Eliott,  2 
Bulstr.  69,  Ketsey's  Cose,  Cro.  Jac.  320, 
and  Keteley's  Case,  ]  Brownl.  &  O.  120;  for 
the  authorities  are  agreed  that  these  are 
all  reports  of  the  same  case. 

In  the  report  in  Croke  (Ketsey's  Case, 
Cro.  Jac  320),  an  action  of  debt  was 
brought  upon  a  lease  for  yean  for  arrears 
sf  rent,  and  it  was  contended  that  the  de- 
fendui^  at  the  time  of  making  the  lease, 
was  ui  infant,  and  it  was  claimed  that  the 
lease  was  void,  as  the  rent  might  be  greater 
than  the  value  of  the  land.  "But  the  Court 
held  it  to  be  voidable  only  at  his  election; 
for  if  it  were  for  his  benefit,  it  shall  be 
no  ways  void;  but  the  infant,  at  his  election, 
may  moke  it  void,  by  refusing  and  waiving 
the  land  before  the  rent  day  eomea;  for 
then  no  action  of  debt  will  lie  against  him. 
But  in  the  principal  case  it  was  not  shewed 
that  the  rent  was  of  greater  value,  and 
the  defendant  was  of  age  before  the 
rent  day  came;  therefore  it  w«a  adjudged 
for  the  plaintiff." 
47  L.Rj^.(lf.S.) 


JUMI, 

An  infant  is  not  liable  for  rent  which 
falls  due  before  he  disaffirms  his  contract 
and  which  are  for  the  use  of  lands  while 
be  was  in  possession  of  same. 

Flezner  v.  Dickerson,  72  Ala.  318. 

An  infant  is  not  deprived  of  his  right 
to  recover  the  consideration  paid  him 
merely  because  he  has  used,  wasted,  squan- 
dered, or  lost  the  consideration  retMived. 

Manning  v.  Johnson,  26  Ala.  446,  62  Am. 
Dec.  732;  Eureka  Co.  v.  Edwards,  71  Ala. 
248,  46  Am.  Rep.  314;  McCarty  v.  Wood- 
stock Iron  Co.  92  Ala.  463,  12  L.R.A.  136,  8 
So.  417 ;  American  Freehold  Land-Mortg.  Co. 
V.  Dykes,  111  Ala.  178,  66  Am.  St.  Rep.  38, 
18  So.  292;  McCarthy  T.  Henderson,  138 
Mass.  310;  Briggs  v.  MeCabe,  27  Ind.  327. 
89  Am.  Dec  603;  Miles  v.  Lingerman,  24 

The  report  in  Brownlow  &  O.  (Keteley's 
Case,  1  Brownl.  &  G.  120)  is  similar  as 
to  the  facta,  and  there  also  it  is  suggested 
that  if  the  infant  does  not  "refuse  and 
waive  the  land"  before  rent  day,  he  shall 
be  holden  in  an  action  of  debt,  provided  the 
rent  be  not  greater  than  ^e  reaswioble 
value. 

But  the  report  in  Bulstrode  omita  all 
mention  of  the  infant's  coming  of  a^e,  and 
as  there  reported  (Kirton  v.  Eliott,  2 
Bulstr.  €9),  where  an  action  of  debt  for  rent 
was  brought  against  an  infant  upon  a  lease, 
"the  court  were  all  clear  of  opinion,  that 
the  infant  lessee  was  liable  to  pay  the 
rent;  and  the  action  was  well  brought,  and 
so  jutonent  given  for  the  plaintiff."  Hangh- 
ton,  f.,  said  that  if  the  infant  doth  oeeupy 
and  enjoy,  "he  shall  be  charged  with  rent, 
he  being  here  to  be  taken  as  a  purchaaer." 
But  Dodderidge,  J.,  observed  that  "if  a 
greater  rent  was  reserved  than  the  land  was 
worth,  there  peradventure  the  infant  shall 
not  be  charged  with  it." 

In  Bacon's  Abr.  "Infancy,"  (1)  8,  p.  141. 
this  cose  is  explained  as  solely  due  to  the 
ratification  after  majority,  vis..*  ''For 
though  at  full  age,  he  might  have  departed 
from  his  bargain,  and  thereby  have  avoided 
payment  of  the  arrears  which  the  lessor 
suffered  to  incur  during  his  minority;  yet 
hia  continuance  in  possession  after  his  full 
age  ratifies  and  affirms  the  contract  ah  in- 
itio, and  so  gives  remedy  for  the  arrears 
of  rent  incarrad  item  tiie  time  of  the  oon- 
tract  made." 

(Judge  Hanghton's  statement  in  Bul- 
strode, "that  if  he  occupy  and  enil^  he 
shall  be  charged  with  the  rent,"  is  cited  in 
obiter  remarks  of  Yates,  J.,  ill  Erdjn  t. 
Chichester,  3  Burr.  1717.). 

(Parke,  B.,  refers  to  the  above  reports 
in  Bulstrode  and  Croke,  in  Leeds  ft  T.  R. 
Co.  T.  FeomW,  4  Ezch.  and  agaiB  ia 
Northwestern  R.  Ca  T.  STHiebad,  6  Exdi. 
126,  20  L.  J.  Ezch.  N.  8.  97.  16  Jar.  132, 
he  discusses  the  various  reports  of  the  ease, 
and  expresses  himself  as  not  nnderstandii^ 
how  the  reports  could  justify  the  reference 
to  the  case  in  Bacon's  Abridgment,  "In- 
fancy," [1]  8.  p.  141,  which  treats  the  ia- 
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Ind.  3S5;  Bullock  v.  Sprowls,  03  Tex.  188, 
47  L.K.A.  326,  77  Am.  St.  Rep.  840,  54 
S.  W.  G61;  Dube  T.  Beaudry,  160  Mass. 
448,  6  L.R.A.  146,  IS  Am.  St.  Rep.  228,  23 
N'.  E.  222;  Englebert  t.  Troxell  (Engltbert 
T.  Prichett),  40  Neb.  195,  26  L.RJi.  177, 
42  Am.  St.  Rep.  665,  58  N.  W.  852;  Bullock 
V.  Sprowla,  93  Tex.  1S8,  47  L.R.A.  326,  77 
Am.  St.  Rep.  849,  54  S.  W.  661;  Craig  T. 
Van  Bcbber,  100  Mo.  584,  18  Am.  St.  Rep. 
509.  13  S.  W.  906;  Devlin,  Deeds,  3d  ed. 
SS  94,  96. 

Messrs.  A.  O.  Smith  and  E.  D.  Smith, 
opposed: 

The  contract  between  plaintiff  and  defend- 
ant was  a  lease,  and  not  a  sale. 

Heard  t.  Heard.  148  Ala.  673,  41  So. 
827. 


Plaintiff  having  had  pOBsesaion  of  the 
premises  and  the  enjoyment  and  use  of  them 
from  the  time  he  made  the  contract  with 
the  defendant  until  the  time  of  its  disaffirm- 
ance, is  not  entitled  to  recover  back  rent 
paid  hj  him  during  the  continiuuua  <d  the 
contract  for  the  premises. 

22  Cyc.  530.  note  75,  76;  16  Am.  &  Eng. 
Enc.  Law,  2d  ed.  290;  Rice  v.  Butler,  ISO 
V.  Y.  578,  47  L.R.A.  303,  73  Am.  St.  Rep. 
703,  66  N.  E.  275;  2  Kent,  Com.  p.  240; 
1  Taylor,  Land,  ft  T.  9th  ed.  1  96. 

De  GrafTenrled,  J.,  delivered  tha  opin- 
ion of  the  court: 

The  law  seems  to  be  well  settled  in  all 
jurisdictions  that  an  infant  lessee,  ^bo 
reoeivea  no  benefit  as  such  leasee  from  rent- 


ftnt  as  being  bound  by  reasm  of  acquiea- 
cence  after  full  age.) 

Thia  leems  to  be  the  only  ease  on  the  sub- 
ject until  after  the  time  of  Lord  Mansfield, 
who,  in  Buckinghamshire  v.  Drury,  2  Eden, 
72,  said,  obiter,  that  if  an  infant  "took  an 
estate,  and  was  to  pay  rent  for  it,  he  should 
not  hold  the  estate,  and  defend  himself 
against  payment  of  rent  by  pretense  of 
infancy."  Of  this  dictum  Jessel,  M.  R.,  in 
Lempriere  v.  Lange,  L.  R.  12  Ch.  Div.  67.5, 
said:  ''That  is  not  the  law.**  But  it 
seems  to  have  been  adopted  (2  Kent,  Com. 
240),  where  it  is  said:  "If  an  infant  takes 
an  estate,  and  agrees  to  pay  rent,  he  can- 
not protect  himself  from  the  rent  by  pre- 
tense of  infancy,  after  enjoying  the  estate, 
when  of  age"  (unless  indeed,  by  adding  the 
words  "when  of  age"  It  is  intended  that 
there  has  been  a  ratification  bv  continuance 
of  tenancy  after  the  infant's  majority). 
Vniile  in  Kelly  t.  Coote.  Ir.  Sep.  6  C.  L. 
469,  it  was  held  that  an  infant  succeeding 
to  a  leasehold  must  pay  the  rent  until  be 
disclaimed  or  got  rid  in  some  way  of  the  lia- 
bility. The  only  case  found  where,  in  the 
absence  of  affirmance  after  majority,  an 
infant  contracting  for  rent  has  been  held 
liable  for  rent,  is  Blake  v.  Concannon,  Ir. 
Rep.  4  C.  L.  823,  where  an  infant  had  hired 
land  in  May,  1866,  and  a  payment  of  rent 
became  due  November  1,  1866,  and  he  re- 
mained in  possession  until  April  20,  1807, 
being  at  that  time  still  under  age,  and 
shortly  afterwards,  on  becoming  of  age, 
repudiated  the  contract  It  was  held  that 
he  was  liable  for  the  rent  which  came  due 
on  the  1st  of  November,  1866;  for  while 
Ke  might  repudiate  his  contract,  be  could 
not  repudiate  the  occupation  of  the  land. 

But  the  law  is  now  settled  that  an  in- 
fant who  has  contracted  for  rent  is  not  lia- 
ble for  it  (unless  it  is  a  necessary)  (Greg- 
ory T.  Lee,  64  Conn.  407,  25  L.R.A.  618,  30 
Atl.  53;  Peck  v.  Cain,  27  Tex.  Civ.  App. 
38,  63  S.  W.  177);  even  though  he  has 
had  the  use  and  occupation  of  the  prem- 
ises (Lowe  T.  Griffiths,  1  Scott,  458,  1 
Hodges,  30;  Flexner  v.  Dickerstm,  72  Ala. 
318). 

In  Flexner  v.  Diekerson,  supra,  where  two 
47  L.S.A.(N.S.) 


infants  entered  into  a  contract  to  pay  the 
rent  of  land  for  a  year  in  cotton,  and  oc- 
cupied the  land  and  enjoyed  the  crops,  the 
court,  in  holding  that  they  were  not  liable 
upon  the  contract,  said,  besides  what  is 
quoted  in  Ex  parte  McFerren:  It  cannot  be 
maintained  that  the  appropriation  by  de- 
fendants of  the  fruits  of  their  tabor  was 
such  a  positive  and  unequivocal  act  as 
to  indicate  an  intention  to  bind  themselves 
for  the  rent.  Nor  is  it  an  act  at  all  in- 
consistent with  the  right  to  repudiate  such 
liability.  (It  appears  that  the  landlord 
levied  on  the  crops,  which  were  replevied 
by  the  infants,  but  the  court,  in  its  opin- 
ion, does  not  refer  to  this.) 

In  Peck  V.  Cain,  27  Tex.  Civ.  App,  38, 
63  S.  W.  177,  where  a  married  infant  took 
a  lease  of  a  house  for  two  years,  paid  a 
month  in  advance,  and  before  the  month  had 
expired  abandoned  the  premises,  the  court, 
in  holding  that  no  recovery  could  be  had 
against  him  for  rent  after  be  abandoned 
the  premises,  did  not  give  judgment  for 
him  for  the  rent  paid  beyond  the  time  of 
his  occupancy,  as  ne  did  not  ask  it. 

But  a  bond  by  a  surety  to  pay  to  a 
university  such  money  as  may  be  charged 
to  an  infant  for  a  room  assigned  to  him 
on  his  application  is  a  good  bond,  and 
may  be'  enforced  by  the  university  so  se- 
cured,  although  the  infant,  after  having  the 
room  assigned  to  him,  did  not  come  to  the 
college  that  year.  Harvard  Collate  t. 
Kempner,  131  App.  Div.  848,  116  N.  T. 
Supp.  437. 

It  has  been  held  that  trover  would  lie 
for  converting  the  crop  against  an  infant 
lessee  whose  lease  gave  a  lien  upon  tb« 
crop.  Thus,  in  Baxter  v.  Bush,  29  Vt. 
465,  70  Am.  Dec.  420,  where  a  tease  was 
made  to  an  infant  of  a  farm  for  one  year 
from  the  Ist  of  April,  with  a  provision  that 
the  landlord  should  have  a  full  lien  upon 
the  crops  for  the  payment  of  the  rent,  and 
the  infant  became  of  age  in  September  and 
converted  the  crops,  which  had  tieen  de- 
manded during  his  infancy,  it  was  held  that 
the  landlord  might  have  trover  against 
him.  The  court  said:  "It  appears  that 
he  came  of  age  in  September,  1863,  bnt  con- 
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ed  proniflea.  can  recover  back  from  the  les- 
Bor  any  money  which  he  may  pay  auch 
lesBor  as  rent.  In  all  cases  in  which  he  has 
been  held  liable  for  rent  or  in  which  he  has 
been  denied  to  recover  rents  paid,  lie  has  re- 
ceived some  actual  benefit  from  the  use 
of  the  property  as  a  tenant. 

"The  law,"  says  Parsons,  Ch.  J.,  in 
Baker  v.  Lovett,  6  Mass.  78,  4  Am.  Dec 
88>  "has  drawn  no  line  between  an  infant 
of  six  years  old  and  one  of  twenty  years 
old,  for  all  infants  are  entitled  to  equal 
protection."  Certainly  an  infant  of  six 
years  of  age  could  not,  by  any  court,  be  de- 
nied the  right  to  recover  rents  paid  out  by 
him  on  a  lease  from  which  he,  as  a  tenant, 
didr  not,  and  under  his  situation  coutd  not, 
have  received  any  benefit  whatsoever.  "A 

tinued  in  the  occupation  of  the  premises 
duricf?  that  year.  His  conversion  of  this 
property  was  a  tortious  act.  His  liability 
in  this  case  does  not  arise  from  any  breach 
of  contract,  but  for  an  unlawful  appro- 
priation to  his  own  use  of  the  plaintiff's 
property.  In  saeh  eases  infan<7  is  no  de* 
zcfuse  to  the  action  of  trover  or  trespaaa. 
Green  v.  Sperry,  16  Vt.  392,  42  Am.  Dec 
519.  The  fact,  also,  that  he  continued  in 
possession  of  the  premises  during  the  year, 
and  long  after  he  came  of  age,  is  a  ratifica- 
tion of  the  tenancy,  and  renders  obliga- 
tory upon  him  the  provisions  of  the  lease." 

There  seems  to  be  only  a  single  case  re- 
ported where  an  effort  was  made  to  hold 
an  infant  for  use  and  occupation,  as  having 
fraudulently  misrepresented  his  age.  In 
Lempriere  v.  Lange,  L.  R.  12  Ch.  Div,  675, 
41  L.  T.  N.  S.  378,  27  Week.  Rep.  879, 
where  the  landlord,  upon  the  ground  of 
false  representation  as  to  the  lessee's  ma- 
jority, sought  to  have  the  lease  canceled, 
and  to  recover  mesne  prollta  and  damages, 
the  court  held,  in  canceling  the  lease,  that 
the  landlord  could  not  at  the  same  time 
claim  to  have  the  lease  declared  void  and 
also  to  have  the  lessee  declared  liable  for 
use  and  occupation.  (Generally  as  to  es- 
toppel of  infant  by  fraud  in  misrepresent- 
ing his  age,  see  notes  in  57  L.ILA.  684,  and 
36  L.R.A.(N.8.)  574. 

Infant*!  recovery  back  of  rent  paid. 

In  Johnson  v.  Northwestern  Mut.  L,  Ins. 
Co.  56  Minn.  365.  26  L.R.A.  187,  45  Am.  St. 
Rep.  473,  57  N.  W.  934,  59  N.  W.  992,  the 
court,  in  discussing  the  question  of  recov- 
ery back  by  an  infant  of  what  he  has  paid 
for  something  wliich  he  ia  unable  to  restore, 
considered  that  under  what  It  termed  the 
"English  rule/'  if  the  contract  was  free 
from  fraud  or  unfairneas,  the  infant  could 
not  recover;  but  that  in  many  of  the  Amer- 
ican courts  this  rule  was  repudiated,  and 
that  some  of  our  courta  hold  that,  not- 
witbntanding  the  contract  was  fair  and  the 
infant  had  the  benefit  of  it.  he  could  never- 
thelesa  recover  back  whatever  he  had  paid. 
The  few  caitps  on  infant  lessees  afford  but 
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minor  who  has  nearly  attained  his  major- 
ity may  be  as  abl^  in  fact,  to  protect  bis 
interests  in  a  contract  as  a  person  who  has 
passed  that  period.  But  the  law  must 
necessarily  fix  some  precise  age  at  which 
persons  shall  be  held  aui  furU.  It  cannot 
measure  the  individual  capacity  in  each 
case  as  it  arises.  It  must  bold  the  youth 
who  has  nearly  reached  bis  majority  to  be 
no  more  bonnd  by  his  contract  than  a  child 
of  tender  years."  McCarly  t.  Carter,  49 
IlL  53,  06  Am.  Dec.  672. 

In  tbe  case  of  Holmes  t.  Blogg,  8  Taunt. 
508,  an  infant  was  not  permitted  to  recover 
rents  paid  by  him  during  minority,  upon 
the  ground  that  be  bad  actually  occupied 
tbe  property,  and  had  received  value  from 
the  use  of  that  property. 

a  fragmentaiT  view  of  this  subject.  The 
view  of  Lord  Mansfield,  that  an  infant  could 
not  recover  back  what  he  had  paid  without 
consideration,  while  at  first  adopted  in 
a  case  of  an  infant  leasee  where  there 
actually  was  consideration,  is  now  exploded. 

It  will  be  seen  that  in  Bx  pabtb  ifc- 
Febbeit,  the  court  does  not  place  its 
cision  solely  upon  the  fact  that  the  infant 
had  derived  no  benefit,  but  took  the  broader 
ground  that  the  infant  may  at  law  always 
recover  back  what  he  has  paid.  It  must  be 
confessed  that  logically  this  position  seems 
to  be  unassailable.  And  taking  the  case 
of  an  attempt  to  recoup  a  claim  for  rent 

Etid  with  a  demand  for  use  and  occupation, 
ow  can  the  landlord  enforce  by  way  of 
recoupment  a  claim  he  could  not  enforce 
by  a  direct  suit!  (See  McCarthy  Hen- 
derson, 138  Mass.  310.) 

Lord  Mansfield  followed  his  statement 
heretofore  given  ( in  Buckinghamshire 
Drury,  2  Eden,  72)  with  the  further  obitw 
remark  that  "if  an  infant  pays  money  witli 
his  own  hand,  without  a  vduable  oonsidersr- 
tion  for  it,  be  cannot  get  it  back  agaio." 

And  upon  the  authority  of  this  diotum^ 
went  the  decision  In  Holmes  v.  Blogg,  8 
Taunt,  608,  where  a  partnership  having  an 
infant  partner  rented  certain  premises,  and 
the  infant  having  paid  part  of  the  rent  (his 
partner  paying  nothing),  it  was  held  that 
he  could  not  recover  it  hack  from  tbe  laad* 
lord.  The  court  said:  "He  cannot,  by 
putting  an  end  to  the  lease,  recover  back 
any  consideration  which  he  has  paid  for 
it;  the  law  does  not  enable  him  to  do  thatt. 
I  cannot  find  this  decided;  for  I  cannot  find 
that  any  such  action  as  this  has  ever  been 
brought;  but  Lord  Mansfield  has  inciden- 
tally said  that  such  an  action  cannot  b« 
brought."  And  after  quoting  the  foregoing 
dictum  of  Lord  Mansfield,  he  continues: 
"What  is  the  point  here?  That  an  infant, 
having  paid  money  on  a  valuable  conaider&- 
tion,  and  having  partially  enjoyed  the  con- 
sideration, seeks  to  receive  it  hack."  (BTo 
then  pives  a  possible  reason  for  thinking 
that  Wilmot,  J.,  had  approved  of  the  d«c- 
Uim,  and  aaya)  :  "We  therefore  think  th»t 
this  action  cannot  be  malntaiiwd,  upon  tht 
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In  the  case  of  Kirtoa  t.  Eliott,  2  Bulstr. 
89,  we  fisd  the  following  from  Haughton, 
J.:  "If  a  lease  be  made  of  an  acre  of  land, 
to  an  infant  rendering  a  1001.  rent  by  the 
year,  and  he  doth  occupy  and  enjoy  this,  he 
idiall  be  charged  with  the  rent."  In  the 
same  ease  we  find  the  foHowing  from'Dodde- 
ridge,  J:  "If  a  greater  rent  be  reserved 
than  the  land  is  worth,  there,  peradventure, 
the-  infant  shall  not  be  charged  with  it." 

In  the  case  of  Corpe  v.  Overton,  10  Bing. 
262,  Tindal,  Ch.  J.,  said:  "I  think  we  may 
arrive  at  a  right  determination  of  this  case 
without  impeaching  the  decision  in  Holmes 
V.  Blogg,  because  the  facts  in  the  two  cases 
are  manifestly  distinguishable.  .  .  . 
The  ground,  therefore,  of  the  judgmmt  in 
HoIdmb  t.  Bli^,  was,  that  the  infant  had 

ground  that  the  infant,  having  paid  the 
money  with  his  own  band,  cannot  recover 
It  baok  again.** 

The  arove  diotum  and  tbe  Blogg  Case 
are  followed  in  2  Kent,  Com.  240,  where  it 
is  said  that  if  an  infant  "receives  rents,  he 
cannot  demand  them  again  when  of  age,  ac- 
cording to  the  doctrine  as  now  understood. 
If  an  infant  pays  money  on  his  contract, 
and  enjoys  the  benefit  of  it,  and  then  avoids 
it  when  he  comes  of  age,  he  cannot  recover 
back  the  consideration  paid." 

But,  as  pointed  ont  In  l^e  MoFebbkn 
Cabe,  tbe  decision  in  Holmes  v.  Blogg, 
was  limited  in  Corpe  v.  Overton,  10  Bing. 
252,  to  the  point  actually  decided,  that  a 
recovery  would  not  be  allowed  where  there 
bad  been  a  valuable  consideration. 

While  the  limits  of  this  note  do  not  in- 
elnde  an  examination  of  other  c<Hitracts 
than  leases,  it  may  be  noted  that  McCoy 
T.  Huffman,  8  Cow.  84,  cited  in  2  Kent, 
Com.  240,  was  overruled  in  Medbury  v.  Wat' 
rouB,  7  Hill,  110,  on  the  ground  that,  as 
the  infant  had  derived  no  benefit,  he  was 
entitled  to  recover.  And  in  Vent  v.  Os- 
good, 19  Pick.  672,  it  is  considered  that 
the  judgment  in  the  Holmes  Case  ought 
to  have  allowed  a  recovery  of  any  mon^,  if 
any,  above  a  reascmable  rent. 

In  Valentini  v.  Canali,  L.  R.  24  Q.  B. 
Div.  160,  quoted  in  the  McFkbren  Cask, 
an  Infant  demanded  that  his  contract  to 
pay  a  certain  amount  for  furniture  and  to 
become  a  tenant  of  a  house  be  declared  void, 
and  the  money  paid  on  account  delivered 
up.  The  court  declared  the  contract  void 
and  that  it  should  be  canceled,  and  that  a 
promissory  note  nven  for  the  balance  of 
the  amount  which  the  infant  was  to  pay 
must  be  delivered  up,  but  declined  to  re- 
stem  to  the  infant  what  he  bad  paid  on 
account,  on  tbe  ground  that  ha  had  had 
occupation  of  the  house  and  use  of  the 
furniture  for  several  months.  The  court 
considered  the  contract  to  have  been  to 
the  infant's  advantage,  and  said  as  to  the 
statute  of  1874,  declarinff  infanta*  contracts 
void,  etc.,  that  "the  object  of  tiie  statute 
would  seem  to  have  been  to  restore  the 
law  for  the  protection  of  infants,  upon  which 
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received  something  of  value  for  the  money 
he  had  paid,  and  that  he  could  not  put  the 
defendant  in  the  same  position  as  before." 
In  the  same  case  Bosanquet,  J.,  said:  "I 
am  also  of  opinion  that  this  rule  ought  to 
be  discharged;  but  we  are  far  from  im- 
peaching the  judgment  of  the  court  In 
Holmes  v.  Blogg,  as  applicable  to  tbe  facts 
of  that  case.  There  the  infant  had  paid  a 
sum  of  money  as  part  of  the  consideration 
for  a  lease  of  premises  in  which  he  carried 
on  business  with  a  partner.  The  premises 
were,  in  fact,  occupied  for  twelve  weeks; 
but,  if  they  had  been  occupied  for  any  other 
period,  there  would  have  been  no  difference 
in  principle,  and  the  plaintiff  could  not  re- 
cover back  sums  from  the  outl^r  of  which 
be    had    derived   an  advantage.   .   .  . 

judicial  decisions  were  considered  to  have 
imposed  qualifications.  The  legislature 
never  intended,  in  making  provisions  for 
this  purpose,  to  sanction  a  cruel  injustice. 
Tbe  defendant,  therefore,  could  not  be  called 
upon  to  repay  the  money  paid  to  him  by 
the  plaintiff,  and  the  decision  appealed 
against  is  right." 

Similarly  in  Aldrich  v.  Abrahams,  Lalor's 
Supp.  423,  it  was  held  that  where  a  minor 
mf^es  a  contract  for  a  lease  to  himself, 
he  treeing  to  build  buildings  at  once,  which 
will  be  securify  for  the  rent,  that  after 
building  such  buildings  and  occupying  the 
l)remises  over  a  year,  he  cannot  recover 
against  the  landlord  for  work,  labor,  and 
materials.  (It  may  be  said  that  the  instru' 
ment  here  in  question  was  a  combination 
apparently  of  a  sale  and  a  letse^  but  the 
court  CMuidere  it  as  above.) 


Possession  after  majority  as  affirmance. 

Where  an  infant  has  taken  a  lease  of  real 
estate  subject  to  the  payment  of  a  rent, 
it  is  obvious  that  when  he  becomes  of  age, 
common  justice  imposes  upon  him  as  his 
duty  to  make  his  election  within  a  reason- 
able time,  for  he  cannot  enjoy  Uie  estate 
after  he  becomes  of  age  for  years,  and  then 
avoid  payment  of  the  stipulated  rent.  - 
(Boody  V.  McKenney,  23  Me.  517,  obiter.) 

See  also,  in  this  connection,  Baxter  v. 
Bush,  29  Vt.  46$,  70  Am.  Dec.  429,  supra, 
and  other  cases  cited  supra  in  tbe  subdi- 
vision, "Liability  of  infant  lessee  for  rent." 

In  Mahon  v.  CFarreli.  10  Ir.  L.  B.  527, 
it  was  held  t&at  an  infant  assignee  of  a 
lease,  who  remained  in  possession  after  he 
attained  his  majority,  was  liable  for  the 
rent  accruing  while  he  was  an  infant. 

In  Evelyn  v.  Chichester,  3  Burr.  1719, 
where  an  infant  had  for  sixteen  years  en- 
joyed the  rent  of  a  copyhold  estate,  and 
had  continued  therein  for  two  years  after 
his  majori^,  it  was  held  that  an  action 
was  properly  brought  against  him  for  the 
amount  of  the  fine  which  had  been  levied 
upon  his  succession  to  the  copyhold  estate; 
but  at  least  one  of  the  judges  tiiought  the 
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Here,  the  infant  bM  derived  no  benefit 
whatever  from  the  contract,  the  considera- 
tion of  which  has  wholly  failed-  It  has 
been  nrged,  indeed,  that  it  failed  by  the  act 
of  the  plaintiff  hinuelf;  but,  if  the  law  al- 
lowB  him  to  rescind  a  contract  from  which 
be  has  derived  no  benefit,  he  must  be  allowed 
to  rescind  it  to  all  intents  and  purposes; 
and,  if  BO,  for  the  purpose  of  recovering 
money  paid  without  consideration."  In  this 
same  ease  Alderson,  J.,  sud:  "This  .  .  . 
case  is  clear^  distinguishable  from  [the 
ease  of]  Holmes  v.  Blogg.  Here  the  infant 
has  had  no  enjoyment  of  any  advantage 
from  the  contract;  in  Holmes  v.  Blogg  he 
had  enjt^ment  for  a  period,  of  premises  de- 
mised to  him."  In  this  same  case  Tindal, 
Ch.  J.,  in  another  part  o|  the  opinion,  said: 
"But  there  is  another  ground  on  which  the 
plaintiff  is  entitled  to  recover  in  this  action. 
According  to  the  old  law,  as  laid  down  in 
Coke,  Littleton,  172a,  an  infant  is  not 
bound  by  any  forfeiture  annexed  to  a  con- 
trast, and  his  obligation  with  a  penalty, 
even  for  necessaries,  is  absolutely  void." 

We  have  quoted  at  length  from  the  above 
ease  for  the  purpose  of  calling  attention  to 
the  fact  that  the  English  judges,  at  an 
early  period,  drew  a  distinction  between 
cases  of  this  character,  in  which  the  infant 
received  some  benefit  for  the  money  paid 
out  by  him,  and  those  cases  in  which  be  re- 
ceived no  benefit  for  the  money  paid  outhy 
him,  and  that,  in  all  cases,  whetlier  he  re- 


ceived benefit  for  the  money  vhicb  he  paid 
out  or  not,  if  the  contract  under  which  it 
was  paid  provided  for  A  forfeiture,  then  he 
could  invariably  recover  his  money.  In 
the  instant  case  it  is  admitted  that  the  in- 
fant never  was  in  thm  actual  poaseBslon  of 
the  propo^,  and  the  contract  of  lease — if 
the  court  of  appeals  was  correct  in  holding 
that  it  was  a  lease — was  put  an  end  to  by 
the  lessor,  while  the  lessee  was  still  an  in- 
fant. In  other  words,  it  is  admitted  that 
the  plaintiff,  as  leasee,  received  nothing 
whatever  fn>m  the  use  of  the  property.  The 
situation  of  the  plaintiff  in  this  case,  in 
which,  an  affirmative  act  of  the  def^d- 
ant,  mz,,  the  cancelation  hy  the  defendant 
of  the  instrument  under  its  forfeiture 
clause,  the  plaintiff  has  been  denied  the 
only  thing  of  value  which  the  instrument 
provided  for  him,  vis^  the  right  to  demand 
a  conveyance'  of  the  properly  upon  paying 
all  the  notes  described  in  the  Instrument, 
strongly  illustrates  the  wisdom  ot  the  rule 
laid  down  ly  Lord  Ccdce,  snd  which  has 
above  been  quoted.  This  forfeiture  oc- 
curred white  the  plaintiff  was  still  an  in- 
fant, and  before  he  had  reached  the  age 
when  he  could  legally  say  that  the  eontract 
should  bind  him. 

In  the  case  of  Valentini  t.  Canali,  L.  R. 
24  Q.  B.  Div.  106,  Coleridge  Ch.  J.,  said: 
"When  an  infant  has  paid  for  something, 
and  has  consumed  or  used  it,  it  is  con- 
trary to  natural  justice  that  he  should  re- 


infant  would  have  been  liable  before  hie 
majority. 

— holding  over  after  orl^&al  term. 

The  cases  are  not  acre^d  as  to  whether 
a  holding  over  after  the  original  term,  by 
one  who  has  attained  majority,  will  ratify 
the  original  term. 

In  Harris  v.  Knowles,  26  W.  N.  C.  249, 
where  an  infant  lessee  in  a  month  to  month 
tenancy  had  ronained  in  possession  until 
about  three  and  a  half  months  after  he  be- 
come twenty-one  years  of  age,  leaving  five 
months'  rent  unpaid,  it  wae  held  that  hav- 
ing remained  in  posaeasion  after  he  was 
twenty-one,  he  was  liable  for  the  rent  of 
these  five  months. 

Where  an  infant  and  another  had  in-em- 
ises  leased  to  th^  under  a  written  lease, 
and  over  a  year  afterwards  the  same  was 
done  under  a  verbal  lease,  the  infant  be- 
coming of  age  about  the  time  of  executing 
the  verbal  lease,  or  its  negotiation,  but 
whether  before  or  after  does  not  appear, — it 
was  held  that  his  retaining  posaeasion  for 
ten  months  after  he  became  of  age  was  a 
ratification  of  the  original  contract  Mc- 
Clure  v.  McClure,  74  Tnd.  108. 

But,  on  the  other  hand,  in  Flexner  v. 
Dirkerson,  72  Ala.  31 S,  supra,  it  was  held 
that  an  infant's  holding  over  after  his  year 
of  lease  for  two  succeeding  years,  in  the 
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first  of  which  succeeding  years  he  became 
of  age,  was  no  evidence  of  ratification  of 
his  lease  made  in  infancy. 

Lodi^ng  ae  a  necessary. 

Lodging  is  a  necessary.  Chappie  v.  C3oop- 
er,  13  Mees.  &.  W.  252,  13  L.  J.  Exch.  N. 
S.  286  (obiter);  Price  v.  Sanders/60  Ind. 
310  {obiter)  ;  Simons  v.  South  Western  R. 
Bank,  5  Rich.  Eq.  270  (obiter).  See  also 
Crisp  V.  Churchill,  34  Geo.  III.  cited  by 
counsel  in  Lloyd  v.  Johnson,  1  Boa.  A  P. 
340,  4  Revised  Rep.  822. 

A  house  may  bo  a  necessary  for  a  mar- 
ried infant.  Peck  v.  Cain,  27  Tex.  Civ. 
App.  38,  63  8.  W.  177.  And  in  Texas,  where 
an  infant  contracts  for  a  necessary,  a  re- 
covery will  lie  against  him  upon  the  con- 
tract if  the  price  of  the  necessary  is  rea- 
sonable. Ibid. 

In  Everett  v.  Wilkins,  29  U  T.  N.  S. 
846,  where  an  infant  contracted  to  buy  a 
one-half  interest  in  a  public  bouse,  and  it 
was  also  part  of  the  agreement  that  he 
and  his  wife  were  to  board  with  the  de- 
fendant, the  owner,  and  to'  pay  for  it,  it 
was  held  that  the  arrangement  for  biMird 
and  lodging  was  collateral  to  the  main 
agreement,  and  that  the  infant  mijcht  de- 
cline to  go  on  with  his  contract,  and  might 
recover  what  he  had  paid  on  account,  from 
which  would  be  deducted  the  proper  cost 
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cover  back  the  money  whidh  he  has  paid." 
In  Ketley'e  Case,  the  rule  ia  etated  as  fol- 
lows: "A  lease  to  an  infant  la  not  void, 
but  voidable  only,  and,  if  it  be  beneficial  to 
him,  be  is  liable  to  an  action  for  the  rent 
thereof."    Cro.  Jac.  320. 

In  all  of  the  English  cases  in  which  the 
right  of  an  infant  to  recover  rent  which 
had  already  been  paid  was  denied,  or  in 
which  he  was  required  to  pay  the  rent,  the 
courts  proceeded  upon  the  theory  that  the 
infant  had,  from  the  use  and  occupancy  of 
the  property,  received  a  substantial  benefit, 
and  that,  being  unable  to  place  the  land- 
lord in  statu  tjuo,  he  should,  ev  tequo  et 
bono,  be  required  to  pay  for  the  use  of  that 
from  which  he  had  received  a  substantial 
benefit.  And  all  the  courts  in  England  and 
America,  in  dealing  with  this  subject,  have 
in  all  well-considered  cases  applied  the 
same  legal  principles  in  actions  at  law,  and 
whether  the  suit  was  by  the  landlord 
afiainst  his  tenant  for  rent  past  due,  or 
whether  it  was  a  suit  hy  Ute  infant  for 
money  already  paid. 

In  the  case  of  Riley  r.  Mallory,  33  Conn. 
201,  we  find  the  following:  "The  privilege 
of  an  infant  to  avoid  contracts  which  are 
injurious  to  him,  and  rescind  thrae  which 
are  not,  is  not  an  exception  to  a  general 
rule,  but  a  general  rule  with  exceptions. 
The  law  assumes  the  incapacity  of  an 
infant  to  contract.  It  also  recognizes  the 
fact  that  the  limitation  of  infancy  ia  arbi- 

of  the  board  and  lodging  for  himself  and 
his  wife. 

But  in  Lowe  T.  OriffitbSj  1  Scott,  468,  1 
Hodges,  30,  it  was  held  that  an  action 
against  an  infant  of  assumpsit  for  use  and 
occupation  of  a  house  hired  by  him  for  lodg- 
ing and  the  barber  business,  and  part  of 
which  he  let  for  lodgings,  could  not  be 
maintained,  the  jury  &ving  held  that  the 
premisea  were  not  a  neoessaty  for  the  de- 
fendant. 

Misoellaneons. 

A  person  renewing  a  lease  in  which  an 
infant)  was  interested  with  him  is  a  trus- 
tee.   Ex  parte  Grace,  1  Bos.  k  P.  376. 

Where  an  infant  is  a  tenant  in  common, 
and  another  tenant  in  common  occupies  the 
estate,  the  latter  must  account  to  the  in- 
fant for  his  reasonable  share  of  the  rents. 
Paacoe  v.  Swan,  27  Beav.  508,  29  U  J.  Ch. 
N.  8.  169,  6  Jur.  N.  S.  1235,  1  L.  T.  N.  S. 
17,  8  Week.  Rep.  130. 

Where  an  infant  sues  In  ejectment,  claim- 
ing under  a  lease  from  a  third  party,  the 
defendant  cannot  set  up  that  the  lease  is 
TQid  on  ..econnt  of  the  infancy  of  the  plain- 
tiff.  OrifBtb  T.  Sehwenderman,  27  Mo.  412. 

An  infant  sued  in  ejectmont  is  not  es- 
topped to  deny  the  plaintiflTa  title,  although 
he  nad  attorned  as  tenant  to  him  and  paid 
him  rent.  M*Coon  T.  Smith.  8  Hill,  147, 
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trary;  that  it  is  indispensably  necessary 
that  an  infant  should  be  at  liberty  to  con- 
tract for  necessaries;  and  that  he  may 
happen  to  make  other  contracts  which  will 
be  beneficial  to  him.  It  does  not,  therefore, 
forbid  him  to  contract,  but  gives  him  for 
his  protection  the  privilege  of  avoiding  coa- 
tracts  which  are  injurious  to  him  and  re- 
scinding all  others,  whether  fair  or  not, 
whether  executed  or  executory,  and  as  well 
before  as  after  he  arrives  at  full  age, — ex- 
cepting from  the  operation  of  the  privi]^ 
only  contracts  for  necessaries,  contracts 
which  be  may  be  compelled  in  equity  to 
execute,  and  executed  contracts,  where  he 
has  enjoyed  the  benefit  of  them,  and  can- 
not restore  the  other  party  to  his  original 
position.  These  exceptions  are  founded  in 
the  necessities  of  the  infant,  or  required  by 
a  just  regard  for  the  equitable  rights  of 
others.  The  exception  which  the  defendant 
claims  to  exist,  founded  on  the  simple  fact 
that  the  infant  Iiaa  paid  money  in  the  pur- 
chase of  an  article  not  a  necessary,  or  upon 
a  contract  which  would  be  otherwise  avoid- 
ably has  no  element  of  necessity  or  equily 
to  require  or  sustain  it,  and  no  settled 
recognition  in  the  law.  Fifty  years  ago  the 
Hon.  Tapping  Reeve,  who  had  been  for 
many  years  a  judge  of  the  superior  court 
and  for  one  year  chief  justice  of  the  state, 
and  who  conducted  one  of  the  earliest  law 
schools  in  the  country,  published  his  care- 
inllj  prepared  lectures  on  the  law  relative 

38  Am.  Dee.  023.  where  the  court  said: 
"Even  in  a  suit  brought  on  the  contract 
directly  against  tlie  infant,  he  might  bave 
avoided  its  effect  completely  by  showing  bis 
nonage.  I  think  he  may  do  the  same  a 
fortiori,  where  his  contract  is  set  up  as  an 
estoppel  to  conclude  him  in  an  action  of 
ejectment." 

In  Jessurun  v.  Mackie,  24  Hun,  624, 
where  a  summary  proceeding  to  remove  a 
tenant  was  begun  against  bim  before  a 
justice  In  a  district  court,  and  he  thereupon 
filed  an  answer  setting  up  that  he  was  an 
infant,  and  the  court  decided  that  he  was 
not  entitled  to  a  ^ardian  ad  litem,  and 
entered  judgment,  it  was  held  that  while 
the  decision  of  the  court  was  erroneous, 
the  remedy  of  the  infant  in  such  case 
was  by  appeal,  and  tiiat  he  m^ht  not 
bring  an  action  against  the  justice  and 
the  landlord  and  the  court  marshal  by 
injunction. 

In  Rothschild  v.  Hudson,  8  Ohio  Dec. 
Reprint,  259,  where  an  infant  lessee  as- 
signed his  lease  to  the  defendant,  and  on 
coming  of  age  disafiirmed  the  assignment, 
it  was  held  that  the  defendant  was  liable 
to  the  landlord  for  rent  up  to  the  time  of 
the  disaffirmance  by  the  infant. 

As  to  old  learning  upon  the  question  of 
attornment  by  an  infant  heir,  see  Conny's 
Gase»  9  Coke,  84.  B.  B.  B. 
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to  the  domestic  relations.  In  hia  chapter 
on  infanta  he  states  the  law  in  relation  to 
their  privilege  thus: — 'It  is  the  privilege  of 
an  infant  that  he  may  rescind  hie  contracts 
at  pleasure.  In  ordinary  cases  he  can  avail 
himself  of  this  privilege.  It  is  not  a  mat- 
ter of  any  moment  whether  the  contract  is 
a  fair  one  or  not,  the  infant  may  rescind 
it.'  Page  227.  Again,  on  page  254,  he 
says:  'It  is  an  universal  rule  that  all  ex- 
ecutory contracts  which  are  voidable  on  the 
ground  of  infancy  may  be  avoided  during 
infancy  by  the  infant  as  well  as  afterwards, 
— as  when  a  minor  promises  to  pay,  etc. 
So,  too,  all  contracts  respecting  property, 
which  are  executed  by  delivery  of  some 
article  on  payment  of  money,  may  be  re- 
scinded by  the  minor  both  before  and  after 
the  time  of  his  coming  of  age.'  To  these 
general  rules  he  states  the  three  exceptions; 
viz.:  Contracts  for  necessaries;  contracts, 
if  not  unequal,  to  effect  what  the  infant  is 
compeilabie  in  chancery  to  do,  as  making 
partition,  releasing  a  mortgage,  executing  a 
trust,  etc.;  and  contracts  under  which  the 
Infant  has  so  enjoyed  or  availed  himself  of 
the  consideration  that  the  parties  cannot 
be  restored  to  th^ir  original  position.  He 
states  no  other  exceptions,  and  there  were 
no  others  then  known  in  the  law." 

In  the  subsequent  case  of  Gregory  t. 
Lee,  64  Conn.  407,  25  L.R.A.  618,  30  Atl. 
C3,  the  court  said:  "Under  tbe  facts 
stated,  it  must  be  conceded  that  this  room, 
at  the  time  the  defendant  hired  it  and 
during  the  time  he  occupied  it,  came  with- 
in the  class  called  'necessaries,'  and  also 
that  to  him  during  said  period  it  was  an 
actual  necessary,  for  lodging  comes  clearly 
within  the  class  of  necessaries,  and  the 
room  in  question  was  a  suitable  and  proper 
one,  and,  during  the  period  he  occupied  it, 
was  his  only  lodging  room.  'Things  neces- 
sary are  those  without  which  an  individual 
cannot  reasonably  exist.  In  the  flrst  place, 
food,  raiment,  lodging,  and  the  like.  About 
these  there  is  no  doubt.*  Chappie  t. 
Cooper,  13  Mees.  &  W.  252,  13  L.  J.  Exch. 
N.  S.  286;  1  Swift's  Dig.  52.  So  long, 
then,  as  the  defendant  actually  occupied  the 
room  as  his  sole  lodging  room,  it  was 
cloarly  a  necessary  to  him,  for  the  use  of 
which  the  law  would  compel  him  to  pay; 
but,  as  he  paid  the  agreed  price  for  the  time 
he  actually  occupied  it,  no  question  arises 
upon  that  part  of  the  transaction  between 
these  parties.  The  question  now  is  whether 
he  is  bound  to  pay  for  the  room  after  De- 
cember 20,  1892.  The  obligation  of  an  in- 
fant to  pay  for  necessaries  actually  fur- 
nished to  him  does  not  seem  to  arise  out  of 
a  contract  in  the  legal  sense  of  that  term, 
but  out  of  a  transaction  of  a  quasi  con- 
tractual nature;  for  It  may  be  impoied  on 
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an  infant  too  young  to  understand  the 
nature  of  a  contract  at  all.  Hyman  v. 
Cain,  48  N.  C.  (3  Jones,  L.)  111.  And 
where  an  infant  agrees  to  pay  a  stipulated 
price  for  such  necessaries,  the  party  fur- 
nishing them  recovers  not  necessarily  that 
price,  but  only  the  fair  and  reasonable 
value  of  the  necessaries.  Earle  T.  Reed,  10 
Met.  387;  Barnes  v.  Barnes,  60  Conn.  572; 
Trainer  v.  Trumbull,  141  Mass.  527,  6  N. 
E.  761 ;  Keener,  Quasi  Contr.  p.  20.  This 
being  so,  no  binding  obligation  to  pay  for 
necessaries  can  arise  until  they  have  been 
supplied  to  the  infant,  and  he  cannot  make 
a  binding  executory  agreement  to  purchase 
necessaries.  For  the  purposes  of  this  ease 
perhaps  we  may  regard  the  transaction 
which  took  place  between  these  parties  in 
September,  1892,  either  as  an  agreement  on 
the  part  of  the  plaintiff  to  supply  the  de- 
fendant with  necessary  lodging  for  the  col- 
lege year,  and  on  the  part  of  the  defendant 
as  an  executory  agreement  to  pay  an  agreed 
price  for  the  same  from  week  to  week,  or 
we  may  regard  it  as,  what  on  the  whole  it 
appears  the  parties  intended  to  be,  a  parol 
lease  under  which  possession  was  taken,  and 
an  executory  agreement  on  the  part  of  the 
defendant  to  pay  rent.  If  we  regard  it  in 
the  former  light,  then  the  defense  of 
infancy  is  a  good  defense,  for  in  that  case 
the  suit  is  upon  an  executory  contract  to 
pay  for  necessaries  which  the  defendant  re- 
fused to  take  and  never  has  had,  and  which 
therefore  he  may  avoid.  If  we  regard  the 
transaction  as  a  lease  under  which  posses- 
sion was  taken,  executed  on  the  part  of  the 
plaintiff,  with  a  promise  or  agreement  on 
the  part  of  the  defendant  to  pay  rent  week- 
ly, we  think  infancy  is  equally  a  defense. 
As  a  general  rule,  with  but  few  exceptions, 
an  infant  may  avoid  his  contracts  of  every 
kind,  whether  beneficial  to  him  or  not,  and 
whether  executed  or  executory.** 

We  have  quoted  copiously  from  the  above 
cases  for  the  purpose  of  fully  illustrating 
the  proposition  that  in  all  jurisdictions  an 
infant  may  avoid  an  executed  contract  from 
which  he  has  derived  no  actual  benefit,  and, 
in  an  action  at  law,  recover  any  moneys 
which  he  has  paid  out  on  account  of  such 
contract.  In  the  above  case  of  Riley  t. 
Mallory,  the  supreme  court  of  Connecticut 
points  out  that,  even  in  England,  the  broad 
language  of  the  court  in  Holmes  t.  Blogg, 
supra,  had  been  repudiated,  and  that  the 
true  foundation  for  the  decision  in  that 
case  was  the  fact  that  the  infant  had  re- 
ceived something  of  value  to  him  in  the  use 
of  the  leased  premises.  The  rule  in  Ala- 
bama, which  is  in  accord  with  the  great 
weight  of  American  authorities,  is  more  re- 
stricted than  is  indicated  even  In  the  above 
Connecticut  eaaea. 
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In  tile  can  of  Enrefca  Co.  Edwards.  71 
Ala.  248.  46  Am.  Bep.  S14,  this  court, 
through  Stone.  J.,  said:  "A  distinction  is 
taken  in  the  hooks  between  executory  and 
executed  contracts  made  by  infants.  In  the 
former  class  of  cases,  if  the  infant,  on  be- 
coming of  age,  disafBrms  the  eontraet,  then 
the  adult  purchaser  or  contractor  will  be 
foned  to  become  the  actor,  to  have  the  con- 
tract performed.  In  sut^  case  the  infant, 
or  qumdam  infant,  is  under  no  conditions 
or  limitatiims  in  asserting  the  InTslidity  of 
the  contract.  Being  voidable,  and  he  mak- 
ing timely  decUon  to  avoid  1^  pleading  his 
minority,  bla  d^ense,  if  sustained  by  proof, 
will  prevalL  He  need  not  tender  back  any- 
thing he  may  have  acquired  or  reeeived  un- 
der the  contract.  The  most  that  can  be  re- 
quired of  him  is  that,  if  he  retained  and 
held  all  OT  any  part  of  what  he  had  re- 
ceived under  the  contract  until  he  reached 
the  age  of  twenty-one,  then,  on  demand  or 
suit,  he  can  be  held  to  aeeoant  for  it.  The 
rule  is  diffmnt  when  the  eontraet  has  been 
executed.  Then  the  qucmdam  infant,  or 
anyone  asserting  claim  In  his  right,  must 
become  the  aetor,  and,  coming  into  a  court 
in  quest  of  equity,  he  must  do  or  offer  to 
do  equity,  as  a  eonditiim  on  which  relief 
will  be  deereed  to  Mm,  This  is  tiie  differ- 
ence between  asking  and  resisting  relief. — 
Roof  T.  Stafford.  7  Cow.  179;  Hillyer  v. 
Bennett,  3  £dw.  Cfa.  222;  Bartholomew  v. 
Finnemor«^  17  Barb.  488;  Smith  Evans, 
6  Humph.  70;  Mustard  v.  Wohlford,  15 
Gratt.  329,  70  Am.  Dec.  209;  Bedinger  v. 
Wharton.  27  Oratt  857.  But  it  is  only  in 
equify  this  principle  obtains.  If  the  suit 
be  at  law,  the  tender  need  not  ordinarily  be 
made,  as  a  condition  of  recovering  the  prop- 
«rty.  But  if  the  suit  be  in  equity,  and  if 
the  Bumey  or  other  valuable  thing  be  still 
in  M«e,  and  in  possession  of  the  party  seek- 
ing the  relief,  or  in  him  from  whom  the  right 
to  sue  is  derived,  the  bill,  to  be  sufficient, 
must  tender  or  offer  to  produce  or  pay,  as 
the  case  may  be.  Kot  so  if  the  infant  has 
used  or  consumed  it  during  his  minority. 
Badger  v.  Phinney,  IB  Mass.  869,  8  Am.  Dec. 
105;  Price  v.  Furman,  27  Vt.  268,  66  Am. 
Dec.  194;  Chandler  v.  Simmons,  97  Mass. 
608.  9S  Am.  Dee.  117;  Wash  v.  Young,  110 
Mass.  396;  Green  v.  Green,  69  N.  Y.  663,  26 
Am.  Rep.  233;  Dill  v.  Bowen,  64  Ind.  204; 
Phillips  V.  Green,  6  T.  B.  Mon.  346;  Good- 
man T.  Winter.  64  Ala.  410,  38  Am.  Rep. 
18;  Roberts  v.  Wiggin,  1  N.  H.  73,  8  Am. 
Dec  38." 

In  the  case  of  Flexner  v.  Dickerson,  72 
Ala.  318,  322,  this  court,  through  Soraer- 
viUe,  J.,  saidl  "The  following  propositions 
we  consider  to  be  settled  by  the  modern  de- 
cisions in  this  country,  including  our  own 
adjudged  cases:  (1)  Infants  are  not  liable 
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on  any  of  their  contracts,  excepting  only 
for  necessaries, — ^the  sum  to  be  recover^ 
in  such  eases  being  the  just  value  of  the 
necessaries,  and  not  what  was  agreed  to  be 
paid.  (2)  The  onlj  act  which  an  infant 
is  legally  incapacitated  to  perform  is  the 
appointment  of  an  attorney.  {8}  All  other 
contracts  of  infants,  whether  executory  or 
executed,  may  be  avoided  or  ratified  at  the 
election  of  the  Infant,  being  omsidered 
voidable,  and  not  absolutely  void.  Philpot 
V.  Bingham,  66  Ala.  435;  Manning  v.  John- 
son, 26  Ala.  446,  62  Am.  Dee.  732;  Clark 
V.  Goddard,  89  Ala.  164,  84  Am.  Dec  777; 
Vasse  V.  Smith.  6  Craneh.  226-233,  8  L.  ed. 
207-209,  1  Am.  Lead.  Cas.  (Hare  ft  W.) 
6th  ed.  242,  300;  Bishop,  Contr.  g§  260-266; 
2  Greenl.  Er.  %%  364  et  seq.;  7  Wait,  Act. 
ft  Def.  131 ;  Rainwater  v.  Durham,  2  Nott 
ft  M'C.  624,  10  Am.  Dec.  637;  Bool  v.  Mix, 
17  Wend.  119,  SI  Am.  Dec.  286;  Wheaton 
V  East,  6  Yerg.  41,  26  Am.  Dec  261; 
Taylor,  Land,  ft  T.  8S  93,  96;  2  Brickell's 
Dig.  100,  8§  8  et  seq.  The  obligation  here 
sued  on  was  executed  by  the  appellees  while 
they  were  minors  under  the  age  of  twenty- 
one  years.  It  was  given  for  rent  of  land 
for  the  year  1878,  b«ng  payable  to  their 
mother,  and  was  afterwards  assigned  to 
plaintiff.  Under  this  state  of  fiicts.  the 
plea  of  infancy  was  good,  and  the  court  did 
not  err  in  giving  the  charge  requested  by 
the  defendants." 

In  the  ease  last  dted  this  court  was  deal- 
it^  with  the  question  of  rent  past  due,  and 
from  the  rented  lands  the  defendants  re- 
tained and  sold  the  crops  raised  them 
thereon  during  their  tenancy.  True,  in 
that  case,  the  rent  had  not  been  paid;  but, 
as  already  stated,  we  find  no  distinction 
drawn  by  the  courts  with  reference  to  the 
respective  rights  of  the  infant  and  his 
lessor  in  cases  in  which  the  rent  is  past  due 
and  not  paid  and  when  it  baa  been  paid,  un- 
less the  rent  paid  could  be  held  to  be  a 
payment  by  an  infant  for  necessaries. 

In  the  instant  ease,  If  the  instrummt  is 
a  lease, — upon  which  we  expreu  no  opin- 
ion,—the  plaintiff  was  entitled  to  the  judg- 
ment which  in  this  case  he  obtained.  The 
l«LBe  represent«l  nothing  that  was  neoes- 
sary  for  the  infant,  and  he,  in  fact,  derived 
no  benefit  whatever  from  it.  It  seems  to 
us  that  the  opinion  of  the  court  of  apputla 
in  this  case  is  in  irreconcilable  eonfiiet  with 
the  doctrine  announced  by  this  court  in 
Eureka  Co.  v.  Edwards,  uid  in  Flexner  T. 
Dickerson,  supra.  We  take  it  that  the  rule 
is  well  established  in  this  state,  in  keeping 
with  the  rule  which  applies  In  most  of  the 
states,  that  an  infant's  disaffirmance  of  his 
contract  makes  it  void,  and  that  at  law  he 
may  always  recover  back  what  he  has  paid 
out  on  such  contract,  unless  the  money 
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paid  vaB  for  neMSBaries,  without  being  re- 
quired to  make  a  teader  of  what  be  baa  re- 
ceived under  the  contract,  or  to  even  at- 
tempt to  put  bis  adversary  tn  statu  quo.  1 
Paraona  on  Contracta,  9th  ed.  pages  364, 
305,  366  and  367,  and  authorities  cited  in 
the  notes.  . 

The  above  rule  may,  at  times,  work  a 
hardship.  The  law  must,  however,  have  a 
definite  policy,  and  its  rules  must  be  fixed. 
The  law  has  fixed  its  policy  with  reference 
to  the  protection  of  infants  with  r^ard  to 
their  contracts,  and  those  who  deal  with 
them,  except  when  actually  supplying  them 
with  necessaries,  deal  with  them  at  their 
peril.  In  the  instant  case  the  wisdom  of 
the  law  on  the  subject  finds  its  justifi- 
cation, for  this  minor  received  nothing 
whatever  from  bis  bargain  with  the  defend- 
ant. 

2.  There  are  some  loose  expressions  in 
the  books  about  when  an  infant  may  avoid 
or  affirm  his  contracts.  An  infant  may 
avoid  his  contracts  either  before  or  after 
be  arrives  at  lawful  age.  He  can  affirm  his 
contracts  only  after  he  arrives  at  lavful 
age. 

3.  The  judgment  of  the  court  below  was 
rendered  upon  an  agreed  statement  of  the 
facts.  Upon  those  undisputed  facts  the 
plaintiff  is  entitled,  as  matter  of  law,  to 
the  judgment  which,  in  the  court  below, 
was  rendered  in  his  favor.  The  judgment 
of  the  Court  of  Appeals  is  therefore  re- 
versed, and  a  judgment  is  here  rendered  af- 
firming the  Judgment  of  the  Birmingham 
City  (  ourt  ' 

4.  The  above  opinion  was  prepared  under 
the  orders  of  this  court,  to  meet  the  views  of 
all  the  members  of  this  court  on  the  ques- 
tions discussed,  except  DowdeIl»  Ch.  J., 
and  McClellan,  J.,  who  dissent. 

Beversed  and  rendered. 


OAXiIFORNIA  STTPRBME  COURT. 
(Department  No.  S.) 

PLUMAS  COUNTY  BANK,  Appt. 

V. 

BANK  OF  RTDEOUT.  SMITH.  &  COM- 
FANT,  Respt. 

CaL  — ,  131  Pac.  360.) 

Bank  —  transfer  of  deposit  —  receipt  of 
draft  —  insolvency  —  loss. 
The  loss  eaused  by  the  closing  of  the 

Ifote.  —  Title  of  check,  drawn  on  an- 
other banJCf  which  hoM  been  credited 
to  depositor. 

This  subject  was  covered  by  the  note  to 
Fayette  Nat.  Bank  T.  Summers,  7  L.R.A. 
47  L.R.A.(KJS.) 


Mai., 

doors  of  an  insolvent  bank  after  a  ebed  in 

its  favor  to  transfer  to  it  a  deposit  in  an* 
otiicr  bank  has  been  honored  by  a  draft 
upon  it  by  the  former  depository,  whicD 
has  bcon  received,  but  not  carried  througli 
its  books,  falls  upon  the  depositor,  and  not 
upon  the  former  depository,  where  the  de- 
posit had  been  placed  to  fais  credit,  and  the 
small  overdraft  which  the  transaction 
caused  was  subsequently  made  good,  al- 
though the  first  check  to  cover  the  <b'aft, 
received  Iwforc  the  doors  were  closed,  was 
returned  by  an  agent  oil  the  bank  without 
authority. 

(March  19, 1013.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  tlie  Superior  Court  for  Butte  Countf 
in  defendant's  favor,  and  from  an  order  de- 
nying a  motion  for  new  trial,  in  an  action 
brought  to  recover  an  amount  alleged  to 
have  been  depoaited  to  plaintiff's  credit  in 
the  defendant  bank.  Affirmed. 
The  facts  are  stated  in  the  opinicm. 
Messrs.  U.  S.  Webb,  Jesse  W.  Llllen- 
thal,  and  Raymond  Benjamin  for  appel- 
lant. 

Messrs.  F.  C.  Lnsk  and  A.  F.  Jones* 

for  respondent: 

The  California  Safe  Deposit  ft  Trust 
Company  held  cheek  216  <s  the  owner,  and 
not  as  an  agent  of  pMntiff,  for  collection, 
wfam  it  sent  it  to  the  defendant  bank. 

S  Cyc.  404  ;  2  Bolles,  Bkg.  261;  Morse, 
Banks  k  Bkg.  |  451;  Hutchinson  t.  Man- 
hatUn  Co.  150  N.  T.  250,  44  N.  E.  775; 
Oddie  V.  National  City  Bank,  4S  N.  Y.  735, 
6  Am.  Bep.  160;  Whiting  v.  City  Bank,  77 
N.  Y.  363;  People  v.  Merchants'  &  M.  Bank, 
78  N.  Y.  269,  84  Am.  Rep.  532;  Cragie  v. 
Hadley,  99  N.  Y.  133,  62  Am.  Bep.  9,  1  N. 
E.  637;  Kirkham  v.  Bank  of  America. 
166  N.  T.  132,  80  Am.  St.  Rep.  714,  68  N. 
E.  763;  Metropolitan  Nat  Bank  t.  Loyd, 
00  N.  Y.  630;  8  Am.  &  Eng.  Enc  Law,  2d 
ed.  817;  Tyson  v.  Western  Nat.  Bank,  77 
Md.  412,  23  L.R.A.  161,  26  Ati.  520;  City 
Nat.  Bank  v.  Bums,  68  Ala.  267.  44  Am. 
Rep.  138;  Security  Bank  v.  Northwestern 
Fuel  Co.  68  Minn.  143,  59  N.  W.  087;  2 
Morse,  Banlcs  &  Bkg.  %  573;  Shawmut  Nat. 
Bank  v.  Manson,  168  Mass.  425,  47  N.  E. 
106;  Taft  v.  Quinsigamond  Nat.  Bank,  172 
Mass.  363,  52  N.  E.  387;  Burton  t.  United 
SUtes,  106  U.  8.  283,  49  L.  ed.  482,  25  Sup. 
Ct.  Bep.  243;  Aebi  t.  Bank  of  Evansville, 
124  Wis.  73,  68  L.R.A.  064,  100  Am.  St. 
Bep.  026,  102  N.  W.  320;  American  Ezch. 

(N.S.)  694,  and  the  present  note  contains 
only  cases  decided  later. 

Courts  are  in  harmony  upon  the  proposi- 
tion that  title  to  a  check  credit*^  by  a 
liank  other  than  the  one  upon  which  it  is 
drawn,  to  the  account  of  a  depositor  after 
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Sat.  Baiik  v.  Gregg,  138  III.  596,  32  Am. 
St.  Rep.  171.  23  N.  E.  839;  Ayres  v.  Farm- 
ers' i  M.  Bank,  79  Mo.  421,  49  Am,  Rep. 
2.35;  KlaiiniTj  v.  Coatea,  80  Mo.  444;  Hend- 
hy  V.  Globe  Refining  Co.  106  Mo.  App. 
20.  79  S.  W.  1163;  National  Commercial 
Pank  T.  Miller,  77  Ala.  168,  54  Am.  Rep. 
50;  Ditch  v.  Western  Nat.  Bank,  79  Md. 
142,  23  L.R.A.  164,  47  Am.  St.  Rep.  375,  29 
Atl.  72,  138;  Morris  v.  Firat  Nat.  Bank, 
201  Pa.  160.  50  Atl."  1000;  Reeves  v.  State 
Bank,  8  Ohio  St.  466;  Hofl'man  t.  First 
Kat.  P.ank,  40  N.  J.  L.  604;  St.  Ixiuis  &  S. 
F.  R.  R.  Co.  V.  Johnson,  23  Blatchf.  489, 
27  Fed.  2-15;  Burton  v.  United  States,  196 
U.  S.  2S3,  49  L.  ed.  482,  25  Sup.  Ct.  Rep. 
243 :  Hobart  Kat.  Bank  v,  McMurrough,  24 
Okla.  210,  103  PAe.  601 ;  Noble  v.  Doughton, 

Ita  indorsement  in  blank  hy  him,  passes  or 
does  not  paaa  to  the  bank,  according  to 
agreement,  express  or  implied,  between  the 
parties,  and  that  all  presumptions  in  favor 
of  either  the  bank's  title  or  that  of  the  de- 
positor yield  to  such  agreement.  But  they 
are  not  in  harmony  as  to  what  facts  in 
the  transaction  indicate  an  implied  agree- 
ment or  an  intention  to  pass  or  not  to  pass 
title.  Accordingly  it  has  been  held,  by  the 
weight  of  authority,  that  the  bare  transac- 
tion, i.  e.,  the  prssing  of  credit  to  the  de- 
positor after  indorsement  and  delivery, 
creates  a  presumption  in  favor  of  the  pass- 
ing of  title  to  the  bank,  which  presumption, 
of  course,  yields  if  there  are  other  facts 
sufficiently  strong  to  overcome  it.  While 
otlier  courts  hold  that  the  check  is  presumed 
to  have  been  transferred  only  for  collection, 
and  that  it  requires  stronger  circumstances 
than  the  mere  transaction  of  indorsement 
and  credit  to  overcome  the  presumption. 
For  full  discussion  see  note  above  cited,  7 
L.R.A.IN.S.)  694. 

Restrictive  indorsements,  words  spoken 
at  the  time  of  the  transaction,  rule  that 
bank  reserves  tbe  right  to  charge  back  the 
credit  if  the  check  is  not  paid,  fact  that 
depositor  was  allowed  to  draw  upon  tbe 
deposit  before  check  was  collected,  the  sub- 
sequent acts  of  the  parties  with  reference 
to  the  matter, — are  all  considered  as  facts 
or  circumstances  indicative  of  the  inten- 
tion of  the  parties  if  any  »\ich  facts  are 
elements  in  tbe  case.  It  is  evident,  there- 
fi>re,  that  under  a  given  set  of  facts  courts 
holding  opposite  views  as  to  the  presump- 
tion may  reacb  the  same  conclusion,  and 
sometimes  the  case  is  decided  wholly  with 
reference  to  the  facts  involved  without  any 
indication  of  what  the  decision  would  have 
been  had  there  been  only  a  blank  indorse- 
ment and  credit  entered.  But,  as  a  rule, 
the  presumption  is  stated  as  the  ba<tic 
principle,  even  though  tbe  presumption  is 
not  regarded  as  very  strong,  slight  evidence 
of  the  real  intention  beit^  sufficient  to  over- 
come either  presumption. 

The  followinjr  later  rases  support  the  view 
that  upon  blank  indorsement  and  delivery 
of  the  check,  with  credit  paased  to  the  de>i 
47  LJLA.(N.S.) 


72  Kan.  336,  3  L.R-A.(N.S.)  1167,  83  Pac. 
1048. 

If  the  California  Safe  Deposit  Sl  Trust 
Company  was  plaintiff's  agent  to  collect  tbia 
check,  and  did  not  complete  its  collection 
till  after  the  insolvency,  then  the  claim  of 
the  plaintiff  was  a  preferred  claim  against 
the  receiver  in  insolvency,  and  should  have 
been  presented  and  collected  from  him. 

Hutchinson  v.  National  Bank,  145  Ala. 
196,  41  So.  143;  Re  Armstrong,  33  Fed.  405; 
Jones  V.  Kilbreth,  49  Ohio  St  409,  31  N. 
E.  346;  2  Bollea,  Bkg.  613,  666;  Arm- 
strong V.  National  Bank,  90  Ky.  431,  9 
L.R.A.  553,  14  S.  W.  411;  5  Cyc.  612;  3 
Am.  &.  Eng.  Enc.  Law,  2d  ed.  804;  Dana  v. 
Third  Nat.  Bank,  13  Allen,  445,  90  Am. 
Dee.  218;  Commercial  Nat.  Bank  v.  Arm- 

positor,  prima  facie  the  title  to  the  check 
passes  to  the  bank.  Dimfield  v.  14th  Street 
Sav.  Bank,  37  App.  D.  C.  11  (citing  and 
following  as  binding.  Burton  v.  United 
States,  196  U.  S.  283,  49  L.  ed.  482,  26 
Sup.  Ct.  Rep.  243;  see  quotation  from  this 
case  in  Pluuas  Countt  Bank  v.  Bank  or 
RiDEOUT,  S.  &  Co.)  ;  Downey  v.  National 
Exch.  Bank.  —  Ind.  App.  — ,  96  N.  E.  403; 
Auto  k  Accessories  Mfg.  Co.  v.  Merchants* 
Kat  Bank.  116  Md.  179,  81  Atl.  294;  Jeffer- 
son Bank  v.  Merchants*  Refrigerating  Co. 
230  Mo.  407,  139  S.  W.  545;  Southwest  Nat 
Bank  v.  House,  —  Mo.  App.  — ,  157  S.  W. 
809  (principle  aEGrmed,  but  not  applied); 
Krafft  V.  Citizens'  Bank,  139  App.  Div. 
eiO,  124  N.  Y.  Supp.  214  (as  between  the 
depositor  and  the  bank);  King  v.  Bowling 
Green  Trust  Co.  145  App.  Div.  398,  120  N. 
Y.  Supp.  977  (presumption  was  overcome; 
see  infra);  Jaffe  v.  Weld,  132  N.  Y.  Supp. 
505,  order  affirmed  in  133  N.  Y.  Supp.  1127; 
Lyons  v.  Union  Excb.  Nat.  Bank,  150  App, 
Div.  493,  135  N.  Y.  Supp.  121  (depositor's 
check  drawn  on  another  bank). 

In  Dirnfield  v.  14th  Street  Sav.  Bank, 
supra,  there  was  a  credit  entered  in  favor 
of  the  depositor,  the  check  having  been  in- 
dorsed in  blank,  and  there  was  a  dispute 
as  to  other  facts  bearing  upon  the  inten- 
tion of  the  parties.  The  action  was  by  the 
depositor  against  the  bank  for  damages 
caused  by  its  refusal  to  honor  a  negotiable 
note  depositor  had  drawn  upon  it,  the 
amount  of  which  was  covered  bv  the  credit 
he  had  obtained  upon  the  check,  which  check 
had  not  been  paid  at  the  time  tbe  note  was 
presented.  It  was  held  error  to  direct  a 
verdict  for  defendant,  since  the  presumption 
on  the  undisputed  facts  was  that  title  to 
the  check  passed  to  the  bank,  and  the  dis- 
puted questions  should  have  been  left  to 
the  jury.  As  indicated  supra,  the  supreme 
court  case  was  considered  binding  on  tbe 
appellate  district  court 

In  Downey  v.  Ntitional  Exch.  Bank,  — 
Ind.  App.  — ,  96  N.  E.  403,  the  check  had 
been  indorsed  in  blank  and  the  amount 
credited  to  deposit  account  of  payee;  tbe 
check  was  forwarded  throuj;h  other  banks 
for  collection;  the  drawer  stopped  payment 
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strong.  148  V.  B.  BO,  87  L.  ed.  363,  13  Sup. 
Ct  Rep.  S33. 

MelTin,  J.,  delivered  the  opinion  of  the 
eoart: 

Plaintiff  sued  for  the  sum  of  $15,000,  al- 
leged to  be  a  deposit  properly  to  ita  credit 
in  the  bank  of  defendant  corporation'  Frcna 
a  judgment  against  it  and  from  an  ordo* 
denying  lis  motion  for  a  new  trial  the 
Plumas  County  Bank  appeals. 

Regarding  the  facta  of  this  ease,  there 
is  very  little  dispute.  Indeed,  the  bill  of  ex- 
ceptions Is  made  up  in  part  of  an  agreed 
statement  of  facta,  those  essential  to  this 
opinion  being  as  follows:  "On  October  28, 
1807,  the  plaintiff  bank  had  on  deposit,  sub- 
ject to  check,  in  the  defendant  bank,  over 


$1S,600,  and  the  defendant  bank  had  on  de- 
posit in  California  Safe  Deposit  &  Trust 
Company  the  sum  of  $12,505.29,  and  for 
several  years  prior  thereto  had  kept  an  ac- 
count with  said  Califoinia  Safe  Oeporit  ft 
Trust  Cimipany  to  the  credit  of  which  it 
from  time  to  time  made  deposits  and  from 
time  to  time  drew  checks  or  drafts  on  the 
same.**  On  October  24,  1907,  plaintiff,  de- 
siring to  open  an  account  with  the  Cali- 
fornia Safe  Deposit  ft  Trust  Company  drew 
its  check  No.  216  on  defendant,  payable  to 
that  corporation  (which  we  will  hereafter 
for  the  sake  of  brevity  call  the  Trust  Com- 
pany),  for  the  sum  of  $15,000,  and  an  the 
same  day  deposited  the  said  check  in  the 
mail  at  Quincy,  directed  to  the  Trust  C<mi- 
pany.   With  the  check  was  a  letter  contain- 


thereon  and  it  was  returned  in  due  course, 
and  the  depositor  received  the  same,  and 
his  account  was  chained  with  the  amount; 
his  action  was  against  one  of  the  banks 
through  which  it  bad  been  forwarded  on 
the  ulegation  of  negligence;  it  was  held 
that  since  title  passed  to  the  forwarding 
bank  when  it  credited  depositor  with  the 
check,  there  was  no  privity  of  contract  be- 
tween depositor  and  defendant;  that  when 
he  received  the  check  again  there  was  a 
resale. 

The  paper  in  question  in  Auto  ft  Acces- 
sories Mfg.  Co.  V.  Merchants'  Nat.  Bank, 
110  Md.  179,  81  Atl.  294,  was  a  draft  with 
bill  of  lading  attached  which  the  bank  had 
credited  to  depositor,  and  allowed  him  to 
check  against  the  account.  It  forwarded 
the  draft,  etc.,  to  defendant  for  collection; 
after  defendant  had  collected  the  amount, 
but  before  forwarding  proceeds,  the  fund 
was  attached  as  that  of  the  depositor.  The 
decision  went  in  favor  of  the  garnishee  on 
the  ground  that  a  cheek  indorud  in  blank, 
and  passed  to  the  credit  of  the  depositor, 
at  once  becomes  the  property  of  the  bank. 
See  Krafft  v.  Citizens'  Bank,  infra,  for 
comment  on  a  similar  state  of  facta. 

In  Jefferson  Bank  v.  Merchants'  Refrig- 
erating Co.  238  Mo.  407,  139  S.  W.  545,  the 
indorsement  was  in  blank  and  the  check  was 
deposited  to  the  credit  of  payee,  who  was 
permitted  to  check  out  the  whole  amount 
the  same  day  before  the  bank  had  collected 
the  check;  throughout  their  business  rela- 
tions the  payee  had  been  permitted  to  draw 
out  the  amount  of  checks  drawn  on  other 
banks  before  the  collection  thereof  had  been 
made;  by  this  course  of  dealing  and  this 
particular  transaction,  the  bank  was  held 
to  have  waived  a  notice  printed  upon  de- 
positor's pass  book,  to  the  effect  that  it 
accepted  aeposits  of  checks  on  other  banks 
for  collection  only,  and  that  the  bank,  being 
the  absolute  owner  of  the  check,  could  col- 
lect the  amount  of  the  check  from  the 
drawer,  who  had  stopped  payment  thereon, 
and  that  the  hank,  being  the  holder  in  due 
course,  was  not  affected  by  any  equities 
between  the  drawer  and  payee. 

In  Southwest  Nat.  Bank  v.  House,  —  Mo. 
47  LJt.A.(N.S.) 


App.  — ,  167  S.  W.  809,  the  bank  accepted 
for  deposit  a  large  check  from  the  payee  who 
had  been  a  depositor  for  a  period  of  only 
nine  days,  immediately  sent  the  check  to 
the  bank  upon  which  it  was  drawn,  to  learn 
if  it  was  good,  but  allowed  the  depositor 
to  draw  part  of  the  proceeds  out  before 
getting  a  reply,  which  it  received  in  fifteen 
minutes;  be  absconded  and  it  turned  out 
that  his  title  to  the  check  was  fraudulent. 
It  was  held  that  the  bank  had  not  intended 
that  title  to  the  check  should  immediately 
pass  to  it,  so  that  it  had  no  standing  to 
collect  its  loss  from  the  maker  of  the  check. 

In  Krafft  v.  CSUzens'  Bank,  138  App. 
Div.  610,  124  N.  Y.  Supp.  214,  a  distinction 
ifl  made  as  to  the  parties.  The  draft  with 
bill  of  lading  attached  bad  been  passed  to 
the  credit  of  the  depositor,  the  same  for- 
warded to  another  bank  for  collection,  col- 
lected by  it,  and  the  proceeds  were  at- 
tached in  the  hands  of  the  collecting  bank. 
The  court  holds  that  the  doctrine  announced 
in  Citizens*  State  Bank  v.  Cowles,  180  K. 
Y.  346,  105  Am.  St.  Bep.  766,  73  N.  E.  33, 
that  "the  mere  crediting  to  a  depositor's 
account,  on  the  books  of  a  bank,  of  the 
amount  of  a  check  drawn  npon  anothn- 
bank,  where  the  depositor's  account  con- 
tinues to  be  sufficient  to  pay  the  check  in 
case  it  is  dishonored,  does  not  constitute 
the  bank  a  holder  in  due  course,"  is  inap- 
plicable for  the  reason  that,  as  between  the 
depositor  and  the  bank,  there  was  no  ques- 
tion that  title  passed  to  the  bank.  See 
Auto  &  Accessories  Mfg.  Co.  v.  Merchants' 
Nat.  Bank,  supra,  where  there  were  similar 
facts. 

The  principles  involved  in  King  v.  Bowl- 
ing Green  Trust  Co.  146  App.  Dir.  398,  129 
N.  Y.  Supp.  977.  are  identical  with  thoae 
involved  in  Plumas  Countt  Baitk  v.  Baioe 
OF  RioGouT,  S.  ft  Co.  but  the  facto  differ 
in  two  particulars.  While  the  indorsement 
was  in  blank  and  the  check  was  credited  to 
the  depositor,  there  was  sufficient  notice 
on  the  depositor's  pass  book  and  on  the 
deposit  slip  to  constitute  an  agreement  to 
the  effect  that  the  bank  acted  only  as  went, 
and  the  depositor  remained  owner  oi  the 
cheek  until  collected;  then  the  relaU<m  of 
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ing,  among  other  thinga,  the  following  lan- 
guage: "We  have  thought  the  matter  over 
and  have  concluded  to  open  an  account  with 
you,  for  the  present  at  least.  Inclosed  here- 
with yon  will  find  our  draft  on  the  Bank  of 
Rideout,  Smith,  &  Company,  or  Oroviile,  in 
yonr  favor  for  the  sum  of  $15,000,  which 
amount  yon  will  please  place  to  our  credit 
and  send  us  receipt  for  the  same."  This 
check  and  letter  were  received  by  the  Trust 
Company  on  October  28,  1907.  Shortly 
after  2  o'clock  on  October  30.  1907,  the 
Trust  Company  closed  its  doors.  It  is  also 
true  that  {we  quote  from  the  stipulated 
fltatement)  "for  and  during  thirty  days 
prior  to  October  30,  3907,  the  said  Cali- 
fornia Safe  Deposit  &  Trust  Company  was 
inaolTent,  but  neither  party  to  this  action 

debtor  and  creditor  would  be  created.  The 
check  was  forwarded  "for  collection  and 
credit,**  and  the  collecting  bank  collected 
the  check,  and  credited  the  proceeds  to 
the  forwarding  bank,  after  the  closing  of 
the  forwarding  hank,  but  without  knowl- 
edge of  the  fact  of  cloBing,  and  of  the  fact 
that  the  forwarding  bank  held  the  check 
for  collection  only,  and  the  checking  ac- 
count of  the  forwarding  bank  with  the  col- 
lecting bank  was  overdrawn  to  a  very  large 
amount,  greatly  exceeding  the  amount  of 
the  check;  the  action  was  by  the  aaeif^iee 
of  the  deposition,  against  the  collecting 
bank,  and  it  was  held  that,  notwithstand- 
ing the  fact  that,  by  virtue  of  the  rontract 
on  the  pass  book  and  deposit  slip,  the  de- 
rositor  was  owner  of  the  check  until  col- 
lected, title  to  the  proceeds  vested  in  the 
collecting  bank  as  soon  as  it  had  collected 
the  check  and  passed  it  in  good  faith  to 
the  credit  of  the  forwarding  bank,  accord- 
ing to  directions,  it  having  allowed  part 
of  the  overdraft,  presumably  upon  the  war- 
ranted assumption  that  the  check  bel<aiged 
to  the  forwarding  bank. 

But  in  the  same  case  another  cheek  had 
been  received  "for  collection"  and  forwarded 
in  the  same  way;  it  was  held  that  title  to 
it  never  passed  out  of  the  depositor,  and 
since  It  was  not  collected  until  the  for- 
warding bank  had  closed,  title  to  the  pro- 
ceeds never  passed,  and  the  depositor  could 
recover  the  amount  from  the  collecting 
bank. 

In  Lyons  Union  Exch.  Nat.  Bank,  150 
App.  Div.  493,  136  N.  Y.  Supp.  121,  it  was 
contended  that  the  rule  that  title  passes 
to  the  bank  by  the  crediting  of  the  check 
on  the  books  of  the  bank  and  on  depositor's 
pass  book  does  not  apply  where  the  de- 
positor was  the  drawer  of  the  check,  but 
the  contention  was  not  sustained,  and  it 
was  further  held  that  the  bank  lost  its  right 
to  charge  baek  the  check  to  the  depositor, 
or  to  hold  him  liable  on  bis  indorsement, 
I7  accepting  a  certification  of  the  check 
the  drawee  bank  instead  of  protesting 
it,  where  the  drawee  bank  refused  the  cash, 
but  offered  to  certify  the  check;  hence  on 
fntlnrit  n{  thf>  rlrawee  bank  the  next  day,  the 
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had  any  knowledge  or  notice  of  such  insolv- 
ency at  that  time.  That  said  bank,  while 
in  fact  insolvent  during  said  thirty  days, 
paid  all  its  obligations  as  presented,  and 
as  payment  was  demanded  from  said  bank. 
That  each  of  the  parties  to  this  action  had 
notice  and  knowledge  of  the  suspension  of 
said  bank  from  and  after  the  31st  day  of 
October,  1907,  and  that  it  never  resumed 
business  after  it  suspended  on  the  30th  day 
of  October,  1907.  That  it  has  never  since 
resumed  business,  and  has  been  at  all  times 
from  that  date  insolvent."  E.  J.  Le  Breton 
was  appointed  receiver  of  the  insolvent  cor- 
poration January  14,  1808.  During  the  fol- 
lowing month  plaintiff  demanded  $15,000 
from  the  defendant  corporation,  but  said 
demand  was  refused  on  the  ground  that  pay- 
loss  fell  upon  the  bank,  and  not  upon  the 
depositor. 

In  Murchison  Nat.  Bank  v.  Dunn  Oil 
Mills  Co.  150  N.  C.  718,  64  S.  E.  885,  it 
was  held  that  a  restrictive  agreement  that 
the  bank  takes  the  draft  for  collection  only 
is  not  available  to  the  depositor  as  a  de- 
fense against  another  bank  that  accepted 
the  draft  in  due  course,  without  notice  of 
the  agreement,  and  as  against  buch  holder 
in  due  'course  the  depositor  luu  no  right  to 
stop  payment  of  the  draft;  otherwise  if  tlie 
holder  bad  notice  by  means  of  the  restric- 
tive nature  of  depositor's  indorsement,  or 
by  any  other  means. 

The  passing  of  credit  to  a  depositor,  and 
allowing  him  to  cheek  out  the  proceeds,  of 
a  draft  drawn  in  favor  of  the  bank,  not  at 
the  time  the  draft  was  ^ven,  but  after  the 
bank  had  received  acknowledgment  of  the 
receipt  of  the  draft  from  ite  out  of  town 
correspondent,  in  which  the  correspondent 
stated  that  the  bank  had  been  given  credit 
for  the  draft,  subject  to  its  collection, 
amounts  only  to  a  loan  to  the  depositor  on 
the  faith  of  the  bank  as  to  the  collectabil- 
ity  of  the  draft,  and  if  the  draft  is  not 
collected,  the  depositor  is  liable  for  the 
amount  thereof  unless  he  shows  that  the 
negligence  of  the  banker  caused  the  failure 
to  collect.  Farmers'  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  —  Tex.  Civ.  App.  — , 
130  S.  W.  1120. 

Plumas  Countt  Bank  v.  Bank  or  Ridk- 
ooT,  S.  ft  Ca  ii  cited  with  approval  in 
Newmark  Grain  Ca  v.  Merchants*  Nat. 
Bank,  —  Cal.  — ,  135  Pac.  958. 

But  the  fallowing  later  cases  support  the 
opposite  doctrine,  i.  e.,  that  prima  facie 
title  remains  in  depoeitpr  unless  circum- 
stances other  than  credit  to  and  indorse- 
ment by  depositor  indicate  intention  to 
pass  title;  Cronheim  v.  Postal  Telcg. 
Cable  Co.  10  Oa.  App.  716,  74  S.  E.  78  (see 
this  case,  infra);  Ilatham  v.  Spragins,  — 
N.  C.  — ,  78  S.  E.  282  (but  the  title  of  the 
depositor  seems  to  be  dependent  unon^  the 
right  of  the  bank  to  charge  back  tne  item 
if  the  check  is  not  paid;  see  same  case, 
infra) ;  Bank  of  Bis  Cabin  v.  English,  27 
OklA.  334,  in  Pac.  388  (facts  not  whol^  in 
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ment  had  tlieretofore  been  made.  On  Octo- 
ber 28,  1907,  the  manager  of  the  Trust  Com- 
pany wrote  to  the  caBhicr  of  the  Plumas 
County  Bank.  One  paragraph  of  his  letter 
was  as  follows:  "I  desire  to  acknowledge 
with  thanks  your  esteemed  favor  of  24th 
inst.,  in  which  you  inclose  your  check  on 
the  Bank  of  Rideout,  Smith,  &  Company, 
Oroville,  for  $15,000,  and  instruct  us  to 
place  same  to  your  credit.  This  haa  been 
done  and  a  formal  acknowledgment  will  be 
sent  you."  On  November  1,  1907,  the 
cashier  of  the  Plumas  County  Bank  tele- 
graphed the  defendant  to  stop  paymeBt  on 
the  $16,000  draft  drawn  in  favor  of  the 
Trust  Ccnupany. 

In  addition  to  the  stipulated  facts  the 
eourt  found:  ''That  upon  the  receipt  by  said 
California  Safe  Deposit  &.  Trust  Company 
of  said  check  No.  215  in  favor  of  California 
Safe  Deposit  &.  Trust  Company  and  said  let- 
point,  but  decided  on  same  principle;  see 
infra) ;  Bank  of  Commerce  v.  Ingram,  33 
Okla.  46,  124  Pac.  64  (the  bank  was  agent 
for  collection,  but  was  held  liable  for  negli- 
gence in  the  matter);  Miller  v.  Norton  & 
Smith,  114  Va.  609,  77  S.  £.  452  (check 
not  drawn  upon;  see  infra);  Hilsinger  v. 
Trickett,  86  Ohio  St.  286,  90  N.  E.  305, 
Ann.  Cas.  1913  D,  421  (not  a  check,  but 
a  certificate  of  deposit  dra^Tn  by  another 
bank.  There  were  some  admissions  by  de- 
positor that  may  have  influenced  the  de- 
cision, so  that  the  authority  of  the  ease  on 
this  point  is  not  strong). 

In  Cnmbeim  t.  Postal  Tel^.  Cable  Co. 
supra,  the  check  was  indorsed,  "for  collec- 
tion and  credit  to  bis  individual  account 
with  said  Neal  Bank  for  deposit;"  but  the 
court  said:  "Where  it  is  deposited  gen- 
erally, upon  an  indorsement  in  blank,  and 
nothing  more  apTwars,  it  will  be  presumed 
that  the  deposit  was  made  in  the  usual 
course  of  business,  and  that  the  depositor 
intended  to  appoint  the  bank  as  hie  agent 
to  collect  the  proceeds  and  deposit  them 
to  his  credit;"  and  the  language  used  in 
the  indorsement  was  said  to  strengthen  the 
presumption  of  agency  rather  than  weaken 
it.  The  particular  question  was  as  to  de- 
positor's rignt  to  stop  payment  on  the 
check  on  learning  of  tne  insolvency  of  the 
bank,  and  the  suit  was  against  a  telegraph 
company  for  damages  caused  by  its  negli- 
gent failure  to  transmit  his  mess^^e  stop- 
ping payment  of  the  clieck. 

In  Latham  v.  Spragins,  supra,  the  de- 
positor had  overdrawn  to  the  amount  of 
the  draft;  hence  the  credit  he  received  paid 
a  pre-existing  debt,  when  the  draft,  with 
bill  of  lading  attached,  was  not  paid,  the 
bank,  as  a  mere  matter  of  bookkeeping, 
ebaiKcd  tiie  item  back,  but  held  the  draft 
and  bill  of  lading  as  its  own ;  it  was  held 
that  the  bank  was  the  owner  of  the  draft 
and  bill  of  lading  as  between  it  and  the  at- 
taching credit  of  the  depositor,  if  the  jury 
should  And  the  facts  as  here  itated,  but 
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ter  from  said  Plumas  County  Bank  to  laid 
California  Safe  Deposit  &  Trust  Company, 
the  said  California  Safe  Deposit  t  Trust 
Company  credited  the  same  in  its  owh 
book,  being  its  book  of  original  entry,  to 
the  plaintiff  bank,  and  on  the  same  day  this 
credit  to  the  plaintiff  bank  of  said  mm  in 
the  cash  book  of  the  California  Safe  Deposit 
&  Trust  Company  was  posted  from  the  cash 
book  into  individual  ledger  No.  2  of  said 
California  Safe  Deposit  &  Trust  Company, 
said  entries  showing  that  the  plaintiff  bank 
was  upon  that  day,  October  28,  1907,  credit- 
ed with  915,000  on  the  boola  of  the  Cali- 
fornia Safe  Deposit  &  Trust  Company." 
That  a  deposit  tag  marked  "New,"  and 
showing  a  credit  of  $16,000  in  favor  of  the 
Plumas  County  Bank,  was  filed  among  the 
papers  of  the  Trust  Company  on  October 
28,  1907,  and  that  said  tag  contained,  among 
other  things,  the  following:  "In  receiving 

if  it  be  found  that  the  depositor,  not  being 
indebted  to  the  bank,  merely  received  credit, 
and  the  bank  had  authority  to  charge  back 
the  item,  which  it  did,  the  title  never 
passed  to  the  bank.  See  Armour  Packing 
Co.  V.  Davis,  118  N.  0.  648,  24  8.  £.  305. 
another  North  Carolina  case  cited  in  note 
in  7  L.Il.A.(N.S.)  698. 

In  Bank  of  Big  Cabin  v.  English,  supra, 
the  defendant  bank  had  entered  credit  on 
its  hooks  and  in  plaintiff's  pass  book  upon 
receiving  advice  from  a  distant  bwik  that 
the  defendant  bank  had  been  given  credit 
with  its  correspondent  bank  for  the  amount 
of  a  draft  for  the  use  of  the  plaintiff.  On 
the  principle  here  considered,  it  was  held 
that  the  defendant  bank  had  the  right  to 
charge  back  the  item  upon  discovering  the 
insolvency  of  the  correspondent  bank. 

In  Miller  v.  Norton  &  Smith,  114  Va, 
609,  77  S.  E.  45-2,  the  indorsement  was  in 
blank  and  the  credit  properly  entored,  but 
not  drawn  upon;  the  draft  was  collected 
by  a  correspondent  bank  after  the  appoint- 
ment of  a  receiver  for  the  home  bank,  and 
the  receiver  had  collected  the  amount  from 
the  correspondent  as  assets  of  the  insolvent 
bank;  there  were  some  conditions  as  to  the 
bank's  not  being  liable  for  acts  of  its  agenta, 
etc.,  on  the  notice  of  the  deposit,  but  the 
decision  rests  upon  the  broad  proposition 
that  "the  mere  giving  of  credit  to  a  de- 
positor's account  of  a  check  does  not  consti- 
tute the  bank  a  holder  for  value;  but  in 
order  to  have  that  effect,  the  credit  must 
be  drawn  upon."  The  court  holds  that 
this  is  not  inconsiatont  with  its  former 
holdings  in  Fayetto  Nat.  Bank  v.  Sunt- 
mers,  106  Va.  889,  7  L.R.A.(N.S.)  694.  54 
8.  B.  862,  and  Oreenburg  Nat  Bank  v. 
Syer  ft  Co.  113  Va.  63.  73  S.  E.  438.  wher« 
it  was  held  that  alt  of  the  circumstances 
should  be  considered  by  the  jury  in  deter- 
mining the  intention  of  the  parties,  since 
in  the  instant  case  there  were  no  circum- 
stances to  take  the  case  out  of  the  rule  of 
law.  J.  W.  M. 
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ehecks  on  deposit,  payable  elsewhere  than 
in  San  Francisco,  this  bank  assumes  no  re- 
sponsibility for  the  failure  of  any  of  its 
direct  or  indirect  collecting  agents,  and 
shall  only  be  held  liable  when  proceeds  in 
actual  funds  or  solvent  credits  shall  have 
come  into  its  posseasion.  Under  these  con- 
ditions, items  previously  credited  may  be 
charged  back  to  the  depositor's  account.  In 
making  this  deposit,  the  depositor  hereby 
aasents  to  the  foregoing  conditions."  That 
on  the  same  day  the  said  check  No.  215  was 
mailed  to  the  defendant,  attached  to  the  fol- 
lowing memorandum:  "California  Safe  De- 
posit  &  Trust  Company.  San  Francisco,  Oc- 
tober 28,  1907.  To  Bank  of  Rideout,  Smith, 
&  Company,  Oroville:  Herewith  for  collec- 
tion and  credit,  drawn  on  you:  Amount, 
$15,000.''  That  on  October  20th  the  check 
and  memorandum  were  received  by  defend- 
ant, marked  *7aid/'  and  defendant  debited 
plaintiff  on  ita  books  with  cheek  No.  216. 
"That  the  plaintiff  bank  sent  the  said  check 
No.  215  for  $15,000  to  California  Safe  De- 
posit &•  Trust  Company  for  the  purpose  of 
transferring  the  sum  of  money  for  which 
it  had  credit  at  the  Bank  of  Rideout,  Smith, 
t  Company  to  California  Safe  Deposit  &. 
Trust  Company,  and  giving  the  plaintiff 
bank  credit  therefor  said  sum.  .  .  . 
That  when  said  check  No.  215  was  received 
by  said  defendant  bank  and  said  transfer 
had  been  made  upon  the  books  of  said  de- 
fendant bank,  and  the  said  sum  of  $15,000 
credited  to  tiie  California  Safe  Deposit  & 
Trust  Company,  said  defendant  bank  knew 
that  its  account  with  California  Safe  De- 
posit ft  Trust  Company  would  be  overdrawn 
in  an  approximate  sum  of  $2,500,  and  de- 
siring to  have  no  overdraft  at  the  Califor- 
nia Safe  Deposit  ft  Trust  Company's  bank, 
and  to  keep  a  balance  continually  there,  it 
sent  to  that  bank  on  the  2gth  day  of  Octo- 
ber, 1007,  not  only  ita  draft  on  said  Cali- 
fornia Safe  Deposit  ft  Trust  Company  for 
the  $16,000  item  and  $48.73  additional 
thereto  to  cover  other  small  items,  but  also 
sent  a  cash  draft  for  $5,000  in  favor  of  Cali- 
fornia Safe  Deposit  Trust  Company  on  the 
Mercantile  Trust  Company  of  San  Francis- 
co." That  on  the  same  day  both  drafts  were 
placed  in  the  postoffice  at  Oroville,  con- 
tained in  envelops  properly  addressed  to 
the  Trust  Company  in  San  Francisco,  and 
having  the  postage  thereon  prepaid.  "That 
■aid  draft  No.  307  for  $15,048.73  was  re- 
ceiTed  by  the  California  Safe  Deposit  ft 
Tnut  Company  at  or  before  the  hour  of 
noon  on  October  30,  1907,  and  the  said 
draft  for  $5,000  was  received  by  the  Cali- 
fornia Safe  Deposit  ft  Trust  Company  about 
the  hour  of  noon  on  October  30,  1007,  but 
the  exact  time  of  its  receipt  cannot  be  ascer- 
tained." That  the  draft  on  the  Mercantile 
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Trust  Company  was  not  cashed  by  the  Cali- 
fornia Safe  Deposit  ft  Trust  Company,  but 
two  days  after  the  suspension  of  said  last- 
named  bank  the  said  draft  for  $5,000  was 
returned  uncashed  to  the  defendant  bank. 
That  subsequently  the  receiver  of  the  Tnut 
Company  demanded  and  received  from  the 
defendant  bank  $2,543.44,  being  the  differ- 
ence between  its  draft  No.  307  and  the 
amount  of  its  former  balance  with  the 
Trust  Company.  "That  upon  the  receipt  by 
said  California  Safe  Deposit  ft  Trust  Com- 
pany of  said  draft  No.  307  at  about  the  hour 
of  noon  on  said  October  30,  1907,  said  draft 
was  passed  into  the  hands  of  a  clerk  of 
said  California  Safe  Deposit  ft  Trust  Com- 
pany, who,  upon  examining  the  boolcs  of 
said  California  Safe  Deposit  ft  Trust  Com- 
pany, found  that  said  books  showed  at  that 
time  a  credit  to  the  account  of  the  defend- 
ant bank  of  the  sum  of  $12,705.20  only, 
and  thereupon  reported  to  the  manager 
of  said  California  Safe  Deposit  ft  Trust 
Company  the  amount  of  balance  shown  on 
said  books  to  be  due  to  the  defendant  bank, 
and  was  then  and  there  instructed  by  the 
manager  of  said  California  Safe  Deposit 
ft  Trust  Company  to  hold  said  draft  No. 
307  for  $15,048.73  over.  That  thereupon 
an  entry  was  made  upon  the  pages  of  the 
interior  collection  book  of  said  California 
Safe  Deposit  ft  Trust  Company,  which 
showed  a  copy  of  the  remittance  slip  ac- 
companying draft  No.  307  of  the  defendant 
bank,  noted  as  follows:  'Dft.  Held  Over.' 
That  said  draft  No.  307  was  not,  before  the 
closing  of  the  doors  of  the  California  Safe 
Deposit  ft  Trust  Company,  canceled, 
stamped,  or  in  any  manner  marked,  nor 
was  any  entry,  marking,  or  notation  of  any 
kind  or  character  made  thereon  until  after 
the  doors  of  the  California  Safe  Deposit  ft 
Trust  Company  were  closed,  to  wit,  on  the 
14th  day  of  March,  1908."  That  defend- 
ant bank  was  not  debited  with  dr&ft  No. 
307  on  the  books  of  the  Trust  Company. 
"That  during  the  entire  months  of  October 
and  November,  1907,  and  for  more  than 
two  years  prior  thereto,  it  was  the  custom 
in  the  city  of  San  Francisco  of  the  Cali- 
fornia Safe  Deposit  ft  Trust  Company 
and  of  all  other  banks  in  said  city, 
recommendation  of  their  clearing  house, 
that  in .  receiving  notes,  drafts,  and  checks 
on  points  other  than  said  city  of  San  Fran- 
cisco, either  for  collection  or  credit,  that 
the  bank  at  which  said  check  was  deposited 
for  collection  should  transmit  the  same  in 
the  usual  manner  for  collection,  either  to 
the  bank  on  which  it  was  drawn,  or  to 
such  banks  or  persons  as  it  might  deem 
reliable,  and  that  the  bank  to  which  it  was 
sent  might  remit  by  check,  draft,  certificate, 
or  cash  for  the  proceeds  of  any  eoUsetioa^ 
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iwtaa^j  of  remitting  tbe  exact  money  col- 
leeted."  That  the  draft  for  96,000  on  the 
Mercantile  Tnut  Company,  in  favor  of  the 
California  Safe  D^ait  &  Trust  Company, 
vaa  good,  and  would  have  been  paid  if 
presented.  That  "during  more  than  two 
years  prior  to  October  30,  1907*  the  defend- 
ant bank  maintained  a  deposit  with  the  Cali- 
fornia Safe  Deposit  &  Tnut  Company,  but 
at  no  time  did  the  California  Safe  Deposit 
ft  Trust  Company  have  a  deposit  with  the 
defendant  bank.  That  during  said  two 
years  the  California  Safe  Deposit  t  Trust 
Company  frequently  sent  checks  and  drafts 
to  the  defendant  bank,  and  the  letters  ac- 
companying some  of  them  read  for  collec- 
tion and  credit,*  and  the  letters  accompany- 
ing others  of  them  read  for  'collection  and 
returns,'  and'the  letters  accompanying  still 
others  did  not  state  whether  they  were 
sent  for  'collections'  or  'returns,'  but  in 
every  such  case  the  defendant  bank  im- 
mediiUely  remitted  the  amount  of  said  ool- 
lection*  to  the  California  Safe  Deposit  & 
Trust  Company,  and  in  all  such  eases  the 
same  practice  waa  pursued  as  was  fol- 
lowed in  the  case  of  check  No.  216." 

At  the  outset  it  may  be  well  to  say  that 
we  do  not  think  the  insolvent^  of  the  Trust 
Company  before  the  actual  closing  of  its 
doors  was  a  material  factor  in  this  case. 
It  is  highly  probable  tiiat  some  of  the  offi- 
cers of  that  etvporation  knew  of  its  insol- 
vent condition  long  before  the  doors  were 
closed  to  the  public;  and,  if  this  action  were 
against  such  officers  or  someone  in  privity 
with  them,  their  fraud  would  be  available 
to  plaintiff  if  he  desired  to  set  aside  any 
transaetitm  with  the  bank.  For  example,  it 
the  check  for  $15,000  sent  by  the  Plumas 
Counfy  Bank  had  reached  San  Francisco 
after  the  Trust  Company  had  closed  its 
doors,  doubtless  it  could  have  been  re- 
covered frwn  the  receiver.  But  we  are  con- 
sidering the  respective  rights  of  two  equal- 
ly innocent  parties,  both  dealing  with  an 
apparently  solvent  corporation.  As  between 
the  plaintiff  and  the  Trust  Company,  the 
acceptance  of  the  former's  deposit  by  the 
latter  while  it  was  insolvent  was  a  fraud; 
but  it  was  also  a  fraud  against  the  defend- 
ant. Neitber  of  these  innocent  parties  can 
gain  any  advantage  over  the  other  by  rea- 
son of  the  fraud  of  a  third  party  practised 
upon  both  of  them.  The  rule  is  thus  stated 
by  a  distinguished  author:  "It  is  a  fraud 
for  an  insolvent  depository  to  receive  paper 
for  collection,  and,  no  matter  what  may  be 
the  indorsement,  the  bank  acquires  no  title. 
But  if  a  check  indorsed  in  blank  is  trans- 
ferred to  anothpr  bank,  and  advances  are 
made  thoreon  in  good  faith,  it  can  hold  the 
check.  The  depositor  in  such  a  case  must 
suffer  that  the  great  rule  whereby  a  bona 
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fide  holder  of  paper  is  protected  in  taking 
it  may  be  preserved."  2  BoUes,  Bkg.  |  17. 

The  principal  and  indeed  the  crucial  ques- 
tion in  this  case  is  whether  the  relation  be- 
tween the  Plumas  County  Bank  and  the 
Trust  Company  was  one  of  principal  and 
agent  or  creditor  and  debtor.  In  this  be> 
lialf  appellant  cites  certain  autlionUes, 
which  we  will  proceed  to  examine. 

In  HaElett  v.  Commercial  Nat.  Bank,  132 
Pa.  119,  19  Atl.  55,  the  plaintiff  had  de- 
posited his  check  for  $5,000  to  his  aooramt 
with  the  Commercial  National  Bank  of 
Philadelphia.  This  was  drawn  against  the 
Penn  Bank  of  Pittsburg^.  He  waa  credit- 
ed with  $5,000,  and  the  cheek  was  sent  to 
the  Penn  Bank.  It  was  charged  to  the  ac- 
count of  Mr.  Haaleti^  and  the  draft  of  the 
Penn  Bank  on  the  Bank  of  the  Republic  waa 
sent  to  the  Commercial  National  Bank. 
This  was  refused  paymmt  on  presentation, 
and  Mr.  Hazlett  was  notified  of  that  fact. 
He  then  wired  the  Commercial  National 
Bank  that  tbe  Penn  Bank  was  "all  right" 
and  that  its  draft  "would  be  paid  in  a  d^r 
or  two."  He  added:  "Please  hold  lor  m. 
few  days  and  if  not  honored,  return  to  me." 
Tbe  court  held  that  the  defendant  bank 
was  his  agent,  and  that  his  order  to  hold 
the  draft  excused  and  condoned  the  delay 
which  prevented  its  collection.  The  oourt 
did  use  this  language  which  plaintiff  here 
cites:  "When  the  plaintiff  drew  his  cheek 
for  $5,000  on  tbe  Penn  Bank  of  Pittsburgh, 
and  deposited  said  check  with  the  Com- 
mercial National  Bank  of  Philadelphia  for 
collection,  he  made  the  latter  bank  his 
agent.  The  mere  fact  that  the  collecting 
bank  credited  him  with  the  check  as  caah 
did  not  alter  that  relation.  This  is  done 
daily, — indeed,  it  is  tbe  almost  universal 
usage  to  credit  such  eoUectimiB  as  eaali, 
unless  the  customer  making  such  depoait 
is  in  weak  credit.  If  the  check  is  unpaid, 
it  is  charged  off  again,  and  tbe  unpaid 
check  returned  to  the  depositor."  The  case, 
however,  scarcely  solves  the  problem  pre- 
sented by  the  one  at  bar.  There  tbe  conduct 
of  the  parties  indicated  that  the  contract 
was  one  of  agency,  and  that  the  deposit 
of  the  check  with  the  defendant  bank  did 
not  create  the  relationship  <rf  debtor  and 
creditor.  In  the  case  before  tis  tbe  Plumas 
County  Bank  deposited  its  own  check,  pay- 
able to  the  Trust  Company,  with  a  request 
to  place  the  amount  to  its  credit.  This 
was  done,  and,  after  the  manager  of  tbe 
Trust  Company  had  apprised  plaintiff'  of 
that  fact,  both  parties  treated  tiie  transaC' 
tioD  as  completed.  Plaintiff's  sworn  .state- 
ment to  the  bank  commissioners  contained 
this  language:  "On  October  29,  1907.  the 
California  Safe  Deposit  &  Trust  Company 
received  from  O'Rourke  Eubanks'Hat  Cam- 
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pu7  c&edc  No.  788.  drawn  hj  W.  J.  Miller, 
on  th«  PInmaa  Coun^  Bank  and  in  favor 
at  the  O'Rourke  Eabanks  Hat  Company  for 
$13.26,  and  in  due  course  of  mail  thia  check 
was  forwarded  by  the  California  Safe  De- 
poait  ft  Trust  Company  to  the  Plumas 
County  Bank  for  collection  and  credit,  and 
the  books  of  the  Plumas  County  Bank  show 
that  this  check  was  paid  on  October  31, 
1907,  and  the  amount  thereof  placed  to  the 
credit  of  the  California  Safe  Deposit  ft 
Trust  Company,  thus  reducing  the  amount 
of  their  supposed  indebtedness  to  the  Plu- 
mas  County  Bank  tothe  sum  of  $14,986.74." 
That  transaction  shoTved  as  clearly  that  the 
plaintiff  did  not  send  its  check  merely  for 
collection,  as  Hazlett's  direction  in  the  cited 
case  from  Penn^lvania  indicated  hia  under- 
standing that  the  defendant  bank  was 
merely  his  agent. 

Rapp  T.  National  Security  Bank,  136  Fa. 
435,  20  Atl.  608,  was  a  case  in  which  the 
check  had  been  refused  except  for  collection. 
It  was  a  raised  check.  The  drawee  paid  it, 
but  when  the  forgery  was  discovered,  the 
amount  paid  because  of  the  alteration  of 
the  instrument  was  refunded  by  the  col- 
lecting bank,  and  it  was  held  that  said 
bank  should  not  bear  the  loss,  although  the 
firm  that  had  sent  the  check  by  the  defend- 
ant bank  for  collection  had  been  credited 
with  the  full  amount  shown  by  the  face  of 
the  forged  instrument.  The  esse  merely  an- 
nounces the  undoubted  rule  that,  where  a 
worthless  check  left  for  collection  has  been 
credited  to  a  depositor,  the  amount  involved 
may  be  charged  back  to  him  when  the 
worthleasncss  of  the  paper  is  discovered. 
Unquestionably,  if  the  check  in  the  case  at 
bar  had  been  valueless,  the  Trust  Company 
might  have  charged  it  back  to  the  Plumas 
County  Bank;  but  it  was  perfectly  good,  ax 
it  was  drawn  on  a  solvent  bank  in  which 
the  drawer  had  a  balance  more  than  suffi- 
cient for  the  payment  of  the  amount  called 
for. 

Richardson  v.  Denegre,  35  C.  C.  A.  452, 
93  Fed.  S72,  contains  an  admitted  obiter 
dictum  that  "the  checks  of  d^ositors  in 
the  ordinary  course  of  business  with  the 
bank  do  not  become  the  property  of  the 
bank,  and  the  relation  of  debtor  and  cred- 
itor is  not  established,  but  that  of  principal 
and  agent  prevails  up  to  the  time  the  check 
is  collected  and  money  is  received  by  the 
bank."  The  case  was  decided  upon  entire- 
ly different  principles,  and  is  of  no  great 
authoritative  force.  In  Henderson  v.  O'Con- 
nor, 106  Cal.  38S,  39  Pac.  786,  the  bank  had 
refused  to  accept  the  draft  in  question  as 
a  deposit.  After  the  failure  of  the  bank 
the  receiver  collected  the  amount  due  upon 
the  draft.  The  court  held  that  the  only 
relation  between  the  plaintiff  and  the  bank 
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was  tliat  of  principal  and  agent,  and  that 
the  latter  bad  no  title  to  the  draft  nor  to 
the  collected  funds.  National  Gold  Bank 
ft  T.  Co.  V.  McDonald,  51  Cal.  66,  21  Am. 
Rep.  607,  was  a  case  in  which  a  depositor 
presented  a  check  drawn  in  his  favor  upon 
the  plaintiff  bank.  He  was  credited  in  his 
bank  hook  for  the  amount  of  the  check; 
but,  when  the  day's  busineas  was  reviewed, 
it  was  discovered  that  the  drawer  had  no 
funds  on  deposit.  Accordingly  the  bank 
charged  the  depositor's  amount  with  the 
amount  of  the  check.  It  was  held  that  the 
transaction  of  itself  did  not  import  an 
agreement  by  the  bank  to  accept  the  check 
as  cash.  Ilie  substance  of  that  decision 
is  that  a  bank  has  until  the  close  of  busi- 
ness  hours  for  the  day  to  determine  whether 
or  not  final  credit  will  be  given  for  a  cheek 
drawn  upon  and  payable  by  itself.  The 
facts  of  that  case  and  Ocean  Park  Bank  v. 
Rogers,  6  CaL  App.  678,  82  Pac.  879,  are 
almost  identical.  Neither  case  goes  so  far 
as  to  hold  that  no  agreement  is  possible 
whereby  the  bank  in  which  a  check  is  de- 
posited may  receive  it  as  cash. 

In  the  case  at  bar,  not  only  had  the 
plaintiff  been  given  full  credit  by  the  Trust 
Company  for  the  check,  but  the  check  itself 
was  good,  and  immediately  upon  its  pres- 
entation to  the  solvent  drawee  was  honored. 
It  was  never  refused  payment  as  were  the 
checks  in  the  cases  discussed.  The  plain- 
tiff bank  knew  nothing  of  the  condition  of 
defendant's  account  with  the  Trust  Com- 
pany. What  it  wanted  was  credit  with  the 
Trust  Company  for  $15,000.  That  is  what 
it  received,  and  the  details  of  the  collection 
of  the  amount  from  the  drawee  of  the  check 
are  therefore  immaterial. 

But  plaintiff  contends  that,  although  the 
Trust  Company  opened  a  deposit  account 
with  it,  the  relation  of  principal  and  agent 
subsisted  between  them  because  of  the  rule 
announced  upon  the  deposit  slip  that  items 
previously  credited  might  be  chained  back 
to  the  depositor'^  account  upon  the  failure 
of  any  of  its  direct  or  indirect  collecting 
agents,  and  that  it  would  only  be  liable 
when  "proceeds  in  actual  funds  or  solvent 
credits"  should  have  come  into  its  posses- 
sion. Respondent  concedes  that  the  rule 
announced  exists  without  any  such  written 
evidence,  but  that  the  right  to  charge  off 
bad  .checks  does  not  affect  the  bank's  title. 
While  the  courts  are  divided  upon  this  ques- 
tion, it  is  generally  held  that  this  right  to 
return  checks  if  they  are  unpaid  does  not 
affect  their  ownership.  2  Holies,  Bkg.  g  22; 
First  Nat.  Bank  v.  Armstrong  (C.  C.)  30 
Fed.  233. 

I Respondent  contends,  and  we  think  cor- 
rectly, that  the  contract  between  the  plain- 
tiff and  the  Trust  Company  made  the  latter 
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the  owner  of  dieek  No.  21S.  We  have  Men 
that  plaintiff  aent  it  for  the  purpose  of 
opening  a  new  account,  and  that  it  recog- 
nized the  validity  of  the  deposit  hy  credit- 
ing the  Trust  Company  with  the  Miller 
check.  Defendant  received  the  check  with 
an  indorsement  indicating  that  the  Trust 
Company  was  the  owner  of  the  psper.  This 
was  as  follows:  "Pay  to  the  order  of  your- 
self, previous  indorsement  guaranteed. 
California  Safe  Deposit  &  Trust  Company, 
San  Francisco,  California,  J.  Dalzell 
Brown,  Manager."  The  check  was  also  ac- 
cimipanied  by  Oi9  slip  announcing  that  it 
WBB  sent  *'for  oolleetion  and  credit."  All  of 
these  things,  as  well  as  the  opening  vl  the 
new  account  with  plaintiff  by  the  Tmst 
Company,  eTtdanoe  a  contemporary  construe- 
tion  of  the  relations  between  plaintiff  and 
the  Trust  Company  totally  at  variance  with 
plaintiff's  assertion  that  the  check  was  sent 
merely  for  collection. 

The  matter  of  receiTing  and  crediting 
checks  has  recently  been  considered  by  the 
Supreme  Court  of  the  United  States  in  Bur- 
ton r.  United  States,  196  U.  8.  283.  49  L. 
ed.  482.  26  Sup.  Ct.  Rep.  243.  It  became 
important  in  a  criminal  case  to  know  wheth- 
er checks  drawn  on  a  St.  Louis  bank,  but 
credited  to  the  defendant  hy  Rigga  Na- 
tional Bank  of  Washington,  District  of  Co- 
lumbia, should  be  regarded  as  having  been 
received  and  paid  in  St.  Louis.  Mr.  Jus- 
tice Peckham,  delivering  the  opinion  of  the 
court,  said :  "There  was  no  oral  or  special 
agreement  made  between  the  defendant  and 
the  bank  at  the  time  when  any  one  of  the 
checks  was  deposited  and  credit  given  for 
the  amount  thereof.  The  defendant  had  an 
account  with  the  bank,  took  each  check 
when  it  arrived,  went  to  the  bank,  indorsed 
the  check,  which  was  payable  to  his  order, 
and  the  hank  took  the  check,  placed  the 
amount  thereof  to  the  credit  of  the  defend- 
ant's account,  and  nothing  further  was  said 
In  regard  to  the  matter.  In  other  words,  it 
was  the  ordinary  case  of  the  transfer  or 
sale  of  the  check  hy  the  defendant  and  the 
purchase  of  it  hy  the  bank,  and  upon  its 
delivery  to  the  hank,  under  the  circum- 
stances stated,  the  title  to  the  check 
passed  to  the  bank  and  it  became  the 
owner  thereof.  It  was  in  no  sense  the  agent 
of  the  defendant  for  the  purpose  of  collect- 
-  ing  the  amount  of  the  check  from  the  trust 
company  upon  which  it  was  drawn.  From 
the  time  of  the  delivery  of  the  check  by  the 
defendant  to  the  bank,  it  became  the  owner 
of  the  check;  it  could  have  torn  it  np  or 
thrown  it  in  the  fire  or  made  any  other 
use  or  disposition  of  it  which  it  chose,  and 
no  ri;rht  of  defendant  would  have  been  in- 
fringed. The  tpstimony  of  Mr.  Brice,  the 
cashier  of  the  Riggs  National  Bank,  as  to 
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the  custom  of  the  bank  when  a  check  was 
not  paid  of  charging  it  up  against  the  de- 
positor's account,  did  not  in  the  least  vary 
the  legal  effect  of  the  transaction;  it  was 
simply  a  method  pursued  by  the  bank  of 
exacting  payment  from  the  indorser  of  the 
check,  and  nothing  more.  There  was  noth- 
ing whatever  in  the  evidence  showing  any 
agreement  or  understanding  as  to  the  effect 
of  the  transaction  between  the  parties — the 
defendant  and  the  hank — making  it  other 
than  such  as  the  law  would  imply  from  the 
facts  already  stated.  The  forwarding  of 
the  check  'for  collection,'  as  stated  by  Mr. 
Brice,  was  not  a  collection  for  defendant  by 
the  bank  as  his  agent.  It  was  sent  forward 
to  he  paid,  and  the  Riggs  Bank  was  its 
owner  when  sent.  .  .  .  The  general 
transactions  between  the  bank  and  a  cus- 
tomer in  the  way  of  deposits  -to  a  custom- 
er's credit  and  drawing  against  the  ac- 
count by  the  customer  constitute  the  rela- 
tion of  creditor  and  debtor.  As  is  said  by 
Mr,  Justice  Davis,  in  delivering  the  opinion 
of  the  court  in  National  Bank  v.  Millard,  10 
Wall.  152,  19  L.  ed.  897,  in  speaking  of 
this  relationship,  page  165:  'It  is  an  im- 
portant part  of  the  business  of  banking 
to  receive  deposits-,  but  when  they  are  re- 
ceived, unless  there  are  stipulations  to  the 
contrary,  they  belong  to  the  bank,  become 
part  of  its  general  funds,  and  can  be  loaned 
by  it  as  other  moneys.  The  banker  is  ac- 
countable for  the  deposits  which  he  receives 
as  a  debtor,  and  he  agrees  to  discharge  these 
debts  by  honoring  the  checks  which  the  de- 
positors shall  from  time  to  time  draw  on 
liim.  The  contract  between  the  parties  is 
purely  a  legal  one,  and  has  nothing  of  the 
nature  of  a  trust  in  it.  This  subject  was 
fully  discussed  by  Lords  Cottenham, 
Brougham,  Lyntlhurat,  and  Campbell  in  the 
House  of  Lords  in  the  case  of  Foley  t.  Hill, 
2  Clark  &.  F.  28,  and  they  all  concurred  in 
the  opinion  that  the  relation  betwera  a 
banker  and  customer,  who  pays  money  into 
the  bank,  or  to  whose  credit  money  is 
placed  there,  is  the  ordinary  relation  of 
debtor  and  creditor,  and  does  not  partake  of 
a  fiduciary  character,  and  the  great  weight 
of  American  authorities  is  to  the  same 
effect.*  When  a  check  is  taken  to  a  bank, 
and  the  bank  receives  it  and  places  the 
amount  to  the  credit  of  a  customer,  the 
relation  of  creditor  and  debtor  between  them 
subsists,  and  it  is  not  that  of  principal 
and  agent.  This  principle  is  held  in 
Thompson  v.  Riggs,  5  Wall.  663,  18  L.  ed. 
704,  and  also  in  Marine  Bank  Pulton 
County  Rank,  2  Wall.  252,  17  L.  ed.  7R.i. 
See  also  Scammon  v.  Kimball,  92  U.  S.  362, 
.109,  23  L.  ed.  483,  485;  Davis  v.  Elmira 
Snv.  Bank.  161  U.  S.  275,  288,  40  L.  «d. 
700,  702,  16  Sup.  Ct  Rep.  602.   The  case  of 
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Cragie  v.  Hadl^,  00  N.  Y.  131,  52  Am.  Rep. 
0,  1  N.  £.  537,  cuiitaina  a  staUincnt  of  the 
rule  as  follows,  per  Andrews,  J.:  'The  gen- 
eral doctrine  that  upon  a  deposit  made  by 
a  customer  in  a  bank  in  the  ordinary  course 
of  business,  or  of  money,  or  of  drafts  or 
checks  received  and  credited  as  money,  the 
title  to  the  money,  or  to  the  drafts  or 
checks,  is  immediately  vested  in  and  becomes 
the  property  of  the  bank,  is  not  open  to 
question.  Commercial  Bank  v.  HugheSj  17 
Wend.  94;  Metropolitan  Nat.  Bank  v. 
Loyd,  00  N.  Y.  630.  The  transaction  in 
legal  effect  is  a  transfer  of  the  money,  or 
drafts  or  checks,  as  the  case  may  be,  by  the 
customer  to  the  bank,  upon  an  implied  con- 
tract on  the  part  of  the  latter  to  repay  the 
amount  of  the  deposit  upon  the  checks  of 
the  depositor.  The  bank  acquires  title  to 
the  money,  drafts,  or  checks  on  an  implied 
agreement  to  pay  an  equivalent  considera- 
tion when  called  upon  by  the  depositor  in 
the  usual  course  of  business.'  In  Metro- 
politan Nat.  Bank  v.  Loyd,  supra,  one  of 
the  cases  referred  to  by  Judge  Andrews, 
Judge  Danforth,  in  speaking  of  the  effect 
of  placing  a  check  to  the  credit  of  a  de- 
positor in  his  account  with  the  bank,  said 
that  'the  title  passed  to  the  bank,  and  they 
(the  checks)  wefe  not  again  subject  to  his 
control.  [See  Scott  t.  Ocean  Bank,  23  N. 
Y.  289,  and  other  eaiea  cited  in  the  opin- 
ion.]' " 

The  supreme  court  of  Oklahoma  cited  the 
above-quoted  case  and  other  valuable  au- 
thorities in  Hohart  Nat.  Bank  v.  McMur- 
rough.  24  Okla.  210,  103  Fac.  601. 

We  conclude  that  the  judgment  of  the 
lower  court  must  be  sustained ;  but,  even  if 
we  should  hold  that  the  check  in  question 
was  sent  to  the  Trust  Company  for  collec- 
tion, we  would  be  compelled  to  decide  that 
it  was  collected. 

The  court  found  upon  sufficient  evidence 
that  both  the  check  of  the  defendant  bank 
upon  the  Trust  Company  for  an  amount  ex- 
ceeding $15,000,  and  the  other  draft  for 
$5,000  (which  was  a  solvent  credit),  reached 
the  Trust  Company  before  noon  on  October 
30,  1907,  before  the  latter  institution  closed 
its  doors.  That  they  were  not  duly  passed 
through  the  books  to  defendant's  credit  at 
once  is  no  fault  of  the  defendant.  It  can- 
not be  prejudiced  by  mere  omissions  in 
bookkeeping.  It  bad  complied  with  every 
possible  require^ient  by  paying  the  check 
in  the  manner  usual  to  the  course  of  busi- 
ness between  banks.  It  is  immaterial  that 
subsequently,  without  authority  or  right, 
some  official  of  the  insolvent  bank  returned 
the  uncollected  draft  for  $5,000  to  the 
Bank  of  Rideout,  Smith,  &  Co.  Defendant 
had  promptly  sent  that  draft  in  good  faith 
to  meet  its  overdraft.  That  was  enoucrh. 
47  LJLA.(NJB.) 


And,  since  plaintiff  must  look  to  the  assets 
of  the  insolvent  corporation  for  the  recov- 
ery of  its  pro[K)rtion  of  its  deposit,  it  can- 
not now  complain  of  the  return  of  the 
$5,000,  for  the  very  good  reason  that  the 
overdraft  of  defendant  has  since  been  paid 
to  the  receiver. 
The  judgment  and  order  are  affirmed. 

We  emienr:   Henshaw,  J.;  Ixirisan,  J. 

Petition  for  rehearing  denied  April  18, 
1013. 


OEOROIA  SUPREME  COITBT. 
W.  H.  BOWE,  pur.  in  Err., 

T. 

!        E.  A.  SPENCER. 
'(—  Oa.  — ,  70  S.  E.  U4.y 

Sale  —  failure  to  execute  notes  —  resale 

by  vendee  —  effect. 

Spencer  and  Humphrey  entered  into  an 
agreement,  hy  the  terms  of  which  Spencer 
was  to  sell  to  Humphrey  a  certain  [Mtir  of 
mules  bI  a  given  price,  a  specified  part  of 
which  Humphrey  was  to  pay  in  cash,  and 
for  the  balance  he  was  to  give  his  two  prom- 
issory notes,  with  his  father  as  surety,  to 
Spencer  in  equal  amounts,  maturing  at 
designated  times.  The  not<^  were  to  con- 
tain a  stipulation  that  title  to  the  mules 
was  to  remain  in  Spencer  until  the  notes 
should  be  fully  paid.  The  notes  were  pre- 
pared in  accordance  with  the  agreement; 
but  as  no  official  was  present  to  attest  their 
execution,  and  as  Humphrey's  father  was 
not  present  it  was  agreed  that  Humphrey 
should  take  them  to  the  county  where  be 
said  he  resided,  and  there  execute  them, 
with  his  father  as  surety,  in  the  presence 
of  an  officer,  and  return  them  by  mail  to 
Spencer.  At  the  time  of  this  transaction 
Humphrey  made  the  cash  payment,  and 
Spencer  delivered  to  him  the  possession-  of 
the  mules.  Subsequently,  and  on  the  same 
day,  Humphrey  traded  the  mules  to  Rows 
for  a  fair  consideration,  which  he  received 
from  Rows  at  the  time,  and  delivered  to 

Headnote  by  Fibh,  Ch.  J. 


yote.  —  Bights  of  purchaser  from,  or 
creditors  of,  huyer  to  whom  goods  are 
delivered  before  perfecting  reserva- 
tion  of  title  or  lien  to  secure  purchase 
price  according  to  contract. 

The  question  herein  raised  is,  to  a  great 
extent  controlled  by  and  involves  a  prin- 
ciple quite  similar  to  that  considered  in 
notes  in  U  L.R.A.(N.S.)  048,  and  23  L.R.A. 
(X.S.)  824,  on  the  question  of  dehiy  in  at- 
tempting to  regain  property  obtained  under 
agreement  to  pay  therefor  on  delivery,  as 
wai%'er  of  that  condition;  and  a  note  in  13 
L.R.A.(N.S.)  696,  supplemented  in  20 
L.R.A.(N.S.)  70S,  as  to  the  right  of  pur- 
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him  the  mules.   Rowe  at  the  time  had  no 

notice  of  the  agreement  between  Spencer  and 
Humphrey.  The  notes  were  executed  by 
Humphrey  the  next  morning  before  a  notary 
public,  who  ofiiciaUy  attested  them,  and  they 
were  delivered  to  Spencer  that  day,  Humph- 
rey'a  father  not  having  signed  them.  Three 
or  four  days  thereafter  Spencer  informed 
Rowe  of  the  agreement  between  Humphrey 
and  Spencer,  and  of  the  lattcr'a  claim  of 
title  to  the  mules,  and  Rowe  a  short  time 
afterwards  disposed  of  them  to  his  own 
use.  The  notes  were  recorded  within  leas 
than  thirty  days  after  their  execution. 
Held,  that  Rowe,  as  against  Spen^,  ob- 
tained no  title  to  the  mules. 

(Lumpkin,  J.,  dissents.) 

(August  14, 1918.)  ' 

ERROR  to  the  Superior  Court  for  Gwin- 
nett County  to  review  ft  judgment  in 

chaaers  of,  or  creditors  lewing  on,  good^ 
sold  for  cash,  but  delivered  without  pay- 
ment. 

In  K  I.  Du  Pont  Co.  t.  John  Shields 
C<Histr.  Co.  162  Fed.  198,  the  property  was 
sold  to  he  settled  for  on  delivery,  pamy  in 
cash  and  the  balance  in  notes.  No  settle- 
ment was  made  until  some  months  after  de- 
livery, although  in  the  meantime  the  seller 
was  constantly  seeking  a  settlement.  When 
the  settlement  was  finally  made,  it  was  on 
the  basil  of  the  purchaser  executing  notes 
in  which  the  seller  reserved  title  to  the 
property,  and  giving  the  purchaser  a  lease 
thereof.  It  was  a  disputed  question  as  to 
whether  or  not  this  settlement  was  accord- 
ing to  the  original  contract,  and  upon  the 
theory  that  it  was  not,  title  to  the  property 
was  held  to  have  vested  in  the  purchaser, 
and  hence  in  a  receiver  subsequently  ap- 
pointed for  it  in  insolvent^  proceedings. 

Where  property  was  sold  under  an  agree- 
ment that  the  seller  should  retain  the  title 
until' the  buyer  either  paid  for  the  property 
or  gave  a  chattel  mortgage  thereon,  and 
also  on  other  property,  to  secure  the  pur- 
chase price,  and  the  property  was  delivered 
under  this  agreement,  which  was  not  car- 
ried out  by  the  purchaiser,  the  title  was  held 
to  still  remain  in  the  seller  as  against  a 
subsequent  purchaser  from  the  buyer.  Wise 
v.  Collins,  121  Cal,  147,  53  Pac.  640. 

And  as  against  a  subsequent  purchaser, 
title  to  property  did  not  pass  where  it  was 
delivered  to  the  original  buyer  upon  condi- 
tion that  he  execute  to  the  original  seller  a 
mortgage  thereon  to  secure  the  payment  of 
the  purchase  money.  Jones  v.  Southern 
Cooperage  Co.  —  Ark.  — ,  127  S.  W.  704. 

And  in  Amundson  T.  Standard  Printing  & 
Mfg.  Co.  140  Iowa,  464,  118  N.  W.  789, 
where,  by  the  terms  of  the  contract  of  sale, 
title  to  the  property  was  not  to  pass  until 
paid  for  in  money  or  notes  secured  by  a 
mortpa^re  on  the  property,  and  there  was 
considerable  delay  in  accepting  the  property 
after  its  delivery,  and  also  a  delay  in  exe- 
cuting the  mortgage,  it  was  held  that  the 
47- l3i.A.(N.S.) 


plaintiff's  favor  In  an  action  brought  to 
recover  possession  of  certain  mules  sold  on 
condition  and  resold  by  the  vendee  without 
eomp^ing  therewith.  Affirmed. 

Statement  by  Fish,  J.: 

Spencer  brought  trover  against  Rowe. 
There  was  a  verdict  for  the  plaintiff.  The 
defendant  was  refused  a  new  trial,  and  be 
excepted. 

The  testimony  of  the  plaintiff  was  as  fol- 
lows: On  June  10,  1S06,  he  agreed  to  sell 
the  mules  in  controversy  to  one  Humphrey 
for  the  price  of  $450,  of  which  the  sum  of 
$100  was  to  be  paid  cash,  and  for  the  bal- 
ance Humphrey  was  to  give  Spencer  two 
piomissoiy  notes,  each  for  $175,  payable  re- 
spectively September  1  and  November  1, 
1906.  Title  to  the  mules  was  to  be  re- 
tained by  Spencer  until  the  entire  purchase 

delivery  of  the  property  did  not  operate  to 
pass  title,  since  the  delivery,  as  well  as 
the  sale,  was  conditional,  and  until  the  con- 
dition with  respect  to  payment  and  seeuri^ 
had  been  complied  with,  the  title  remained 
with  the  seller  as  against  a  lien  of  the  land- 
lord in  whose  building  the  property,  a  print- 
ing press,  had  been  set  by  the  purcnasw, 
who  was  a  lessee  thereof. 

But  where  a  purchaser  deceived  property 
under  an  agreement  on  his  part  to  secure 
the  purchase  price  by  a  chattel  mor^i^  on 
the  property,  which  he  did  not  do,  but  Uie 
seller  permitted  him  to  retain  the  property 
for  a  considerable  period  thereafter,  and  un- 
til after  judgment  creditors  of  the  buyer 
had  levied  thereon,  title  to  the  property 
vested  in  the  buyer  by  the  delivery,  so  that 
the  rights  of  the  creditors  are  superior  to 
the  cStim  of  the  seller.  Van  Duzor 
Allen,  90  ni.  409. 

And  where  the  seller  made  deliTerr  of 
goods  sold  upon  condition  that  the  purchase 
price  be  secured  b^  a  chattel  mortgage  to 
be  executed  at  the  time  of  the  delivery,  with- 
out insisting  upon  the  delivery  of  the  chat- 
tel mortgage  or  otherwise  making  the  de- 
livery conditional,  title  to  the  property  vest- 
ed by  the  sale  and  delivery,  since  the  <mii»- 
sion  to  demand  the  mortgage  simultane- 
ously with  the  delivery  of  the  property,  or 
to  make  the  delivery  conditional  upon  the 
execution  of  the  mortgage,  and  the  suboe- 
quent  delay  in  demanding  the  mortgage,  are 
suflicient  to  preclude  the  seller  from  deny- 
ing that  the  property  has  been  delivered. 
Husted  v.  Ingraham,  75  N.  Y.  251. 

But  where  the  property  was  delivered  un- 
der an  agreement  that  the  purchase  price 
should  be  secured  by  a  mortgage  thereon, 
this  agreement  is  capable  of  specific  enforce- 
ment in  equity,  and  hence  constitutes  an 
equitable  lien  upon  the  property  as  against 
the  purchaser  and  all  persons  claiming 
through  or  under  him,  except  bona  fide  pur- 
chasers having  bo  notice  of  the  lien.  Ibid. 

A.  a  S. 
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price  should  be  paid.  This  agreement  vaa 
entered  into  at  Flowery  Branch,  Hall  coun- 
ty, this  Btate.  At  that  place  and  on  the 
day  of  the  agreuneDt  two  promissory  notes 
were  written  or  filled  out,  embodying  all 
the  terme  of  the  agreement,  as  to  date, 
times  of  payment,  and  amounts  to  be  paid; 
and  each  note  contained  the  following  itipu- 
Istion :  "This  note  having  been  given  to  said 
E.  A.  Spencer,  as  per  contract,  for  two  black 
mare  mulea,  named  Mame  and  Maud,  it  is 
hereby  agreed  that  the  ownership  of  title 
to  said  mules  Shall  remain  to  said  E.  A. 
Spencer  fntil  tiiia  note  is  fully  paid." 
Humphrey  made  the  cash  payment.  The 
notes  were  written  out  in  accordance  with 
the  agreement  at  Flowery  Branch,  where 
the  plaintiff  .was  engaged  in  business,  and 
where  the  transaction  took  place.  As  no 
oflteer  was  there  to  witness  Humphry's  sig- 
nature to  the  notes,  and  as  his  father  lived 
at  Bnfordf  Owinnett  coun^,  where  plain- 
tiff was  informed  by  Humphrey  he  also  re- 
sidul,  it  was  agreed  betwem  plaintiff  and 
Humphrey  that  the  latter  should  take  the 
notes  to  Buford,  where  he,  and  his  father 
as  surety,  would  oecute  them  in  the  pres- 
Oice  of  an  officer,  and  that  Humphrey  would 
then  return  them  by  mail  to  plaintiff.  In 
accordance  with  this  agreement,  the  notes 
were  given  to  Humphrey  for  the  purpose 
just  stated,  and  plaintiff  also  delivered  to 
him  the  possession  of  the  mules.  Humphrey 
left  Flowery  Branch,  with  the  notes  and 
the  males  in  his  possession,  about  noon  on 
June  10,  1906.  The  next  day  plaintiff 
received  the  notes  by  mail,  which  appeared 
to  have  been  signed  by  Humphrey  in  the 
presence  of  a  notary  public,  hut  had  not 
been  signed  by  Humphrey's  father.  With- 
in two  or  three  days  thereafter,  the  plaintiff 
went  to  Buford  to  investigate  the  matter, 
and  ascertained  that  Humphrey  bad  sold 
the  mules  to  the  defendant,  Rowe,  Plain- 
tiff thereupon  exhibited  to  the  defendant 
Humphrey's  notes,  and  at  the  same  time  in- 
formed the  d^endant  that  title  to  the  mules 
was  in  him,  the  plaintiff.  The  notes  were 
put  in  evidence  by  the  plaintiff.  They  were 
dated  June  19,  1006,  and  contained  a  reser- 
vation of  title  to  the  mules  in  Spencer. 
They  appeared  to  have  been  executed  by 
Humphrey  in  the  presence  of  a  notary  pub* 
lie,  and  were  filed  for  record  and  recorded 
in  Gwinnett  county  on  July  14,  1906.  They 
were  not  signed  by  Humphrey's  father. 

The  notary  testified  tbat  Humphrey 
signed  the  notes  in  his  presence  in  Buford. 
He  could  not  remember  the  date,  but  did 
remember  that  the  notes  were  executed 
"late  one  evening  or  early  one  morning," 
as  he  recalled  that  be  had  to  take  tliem  to 
the  front  of  the  store  in  order  to  get  suf- 
ficient light  to  write  his  signature.  He  fur- 
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thw  testified:  "Charlie  Humphrey  was  driv- 
ing a  pair  of  gray  ponies  at  the  time.  Hr. 
Rtfwe  had  previously  had  these  ponies  in 
his  possession.  ...  I  had  never  seen 
Humphrey  driving  these  ponies  before  this 
time." 

The  defendant  admitted  in  his  answer 
tliat  he  purchased  the  mules  in  controversy 
from  Humphrey  on  June  19,  1906;  and  his 
testimony  was  to  the  following  eiSTect:  Be 
gave  Humphrey,  in  exchange  for  the  mules, 
a  pair  of  ponies,  a  set  of  harness,  a  buggy 
pole,  and  (100  in  cash,  all  being  of  the  value 
of  (425.  Ee  traded  with  Humphrey  for  the 
mules  about  6:20  o'clock  p.  ic..  Eastern 
time,  which  was  an  hour,  or  an  Imur  and  a 
half,  before  sunset.  At  the  time  of  tiiis 
trade,  he  did  not  know  from  whom  Hum- 
phrey had  bought  the  mules,  and  had  no 
notice  of  the  contract  of  sale  between  Hum- 
phrey and  Spencer.  Humphrey  never  drove 
the  ponies  given  him  in  exchange  for  the 
mules  until  the  day  following  this  trade. 
Witness  sold  the  mulee  a  short  time  after 
he  learned  that  plaintiff  claimed  title  to 
than,  and  before  this  aetiw  was  brought. 

Messrs.  3.  V.  Fool  and  J.  A.  Perry,  for 

plaintiff  in  error: 

Rowe  came  into  possession  of  the  mules 
in  controversy  for  full  value  and  before  the 
notes  were  executed  and  delivered  to  Spen- 
cer, the  vendor  of  fharlie  Humphrey,  and 
without  notice  of  sudi  an  effort  to  retain 
title  by  said  Spencer. 

One  selling  property  under  such  eircnm- 
stances,  to  be  protected  against  the  inter- 
ests of  a  third  party,  must  evidence  such 
contract  providing  for  a  retention  of  title 
"in  writing,  and  not  otherwise;"  and  this 
must  be  done  before  a  delivery  of  the  per- 
sonalty so  sold. 

Wood  v.  Evans,  98  Oa.  456,  25  S.  E.  669; 
Rowe  V.  Spencer,  132  Ga.  429,  64  8.  E.  468; 
Harp  V.  Fatapsco  Guano  Co.  99  Ga.  765,  27 
S.  E.  181;  Derrick  v.  Pierce,  94  Ga.  467,  19 
8.  E.  246. 

Messrs.  B.  O.  Itobbs  and  I.  Ii.  Oalces, 

for  defendant  in  error: 

Unsigned  writing,  if  assented  to,  becomes 
a  binding  contract  between  the  parties,  and 
not  subject  to  change  by  parol  evidence. 

Goldsmith  v.  Marcus,  7  Ga.  App.  849,  68 
S.  E.  462;  Delaware  Ins.  Co.  v.  Pennsyl- 
vania F.  Ins.  Co.  126  Ga.  386,  65  8.  E.  330, 
7  Ann.  Cas.  1134;  21  Am.  &  Eng.  Enc.  Law, 
1119;  Farmer  v.  Gregory,  78  Ky.  475;  Cohen 
V.  Jackoboice,  101  Mich.  409,  59  N.  W.  665. 

Such  contracts,  to  be  good  as  against 
third  parties,  need  not  necessarily  be  at- 
tested by  an  officer. 

Hill  V.  Luddcn  ft  B.  Southern  Music 
House,  113  Ga.  320,  38  8.  E.  762. 

The  reservation  of  title  would  be  good  as 
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against  one  with  actual  notice,  although 
there  were  no  attesting  witnesBes. 

Ibid.;  Cunningham  v.  Cureton,  96  Ga~ 
489,  23  S.  E.  420;  Wheeler  &.  W,  Mfg.  Co.  v. 
Irish  American  Dime  Sav.  Bank,  105  Ga. 
67,  31  S.  E.  48. 

The  section  of  the  Code  requiring  the 
reservation  of  title  in  contracts  of  condi- 
tional sales,  to  be  in  writing  and  attested, 
means  this  must  be  done  when  the  con- 
tract of  purchase  and  sale  is  completed,  and 
there  is  no  other  act  of  the  vendee  to  be 
performed  to  complete  the  contract. 

Wiggins  V.  Tumlin,  96  Ga.  753,  23  S.  E. 
75;  Mathewson  v.  Belmont  Flouring  Mills 
Co.  76  Ga.  357;  Wilson  v.  Comer,  125  Ga. 
SOD,  114  Am.  St.  Bep.  245,  54  S.  £.  355; 
Bergan  t.  Magnus,  98  Ga.  514,  25  S.  E. 
570;  Boyd  v.  McArthur,  120  Ga.  974,  48 
S.  E.  358;  Wheeler  &  W.  Mfg.  Co.  v.  Irish 
American  Dime  Sav.  Bank,  105  Ga.  57,  31 
8.  E.  48;  Evans  v.  Napier,  W.  &  Co.  Ill 
Ga.  102.  86  8.  £.  426. 

FlBh,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

"Whenever  personal  property  is  sold  and 
delivered  with  the  condition  aiTixcd  to  the 
sale  that  the  title  thereto  is  to  remain 
in  the  vendor  of  such  personal  property  un- 
til the  purchase  price  thereof  shall  have 
been  paid,  every  such  conditional  Bale,  in 
order  for  the  reaer\-ation  of  title  to  be 
valid  as  against  third  parties,  shall  be  evi- 
denced in  writing,  and  not  otiterwisc.  And 
the  written  contract  of  every  such  condi- 
tional sale  shall  be  executed  and  attested 
in  the  same  manner  as  mortgages  on  per- 
sonal property;  as  between  the  parties 
themselves,  the  contract  as  made  by  thum 
shall  be  valid  and  may  be  enforced,  whether 
evidenced  in  writing  or  not."  Civil  Code, 
S  3318.  "Conditional  bills  of  sale  must  he 
recorded  within  thirty  days  from  their 
date,  and  in  other  respects  shall  be  gov- 
erned by  the  laws  relating  to  the  registra- 
tion of  mortgages."  Id.  §  3319.  Mort- 
gages on  personal  property  must  be  execut- 
ed in  the  presence  of,  and  attested  by,  or 
proved  before,  a  notary  public  or  judge  of 
any  court  in  this  state,  or  a  clerk  of  the 
superior  court,  and  recorded.  Id.  §  3257. 
A  mortgage  on  personalty  must  be  recorded 
in  the  county  where  the  mortgagor  resided 
at  the  time  of  its  execution,  if  a  rtisident  of 
this  state.  Id.  §  325D.  According  to  the 
undisputed  evidence,  all  the  requirements  of 
the  above-quoted  sections  of  the  Code  were 
complied  with,  relatively  to  the  notes  given 
by  Humphrey  to  the  plaintiff  for  the  bal- 
ance of  the  purchase  price  of  the  mules 
boug't  by  Humphrey,  from  the  plain- 
tiff, there  being  in  the  notes  a  condition 
that  the  title  to  the  mules  should  remain 
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in  the  plaintiff  until  the  notes  ahonld  b* 
fully  paid.  The  notes  were,  of  course,  in 
writing;  they  were  executed  in  the  presence 
of  and  attested  by  a  notary  public,  and 
were  recorded  within  less  than  thirty  days 
from  the  date  of  their  execution.  There 
was,  moreover,  ample  evidence  to  sustain  a 
finding  that  the  notes  were  recorded  in  the 
county  where  Humphrey  resided  at  the 
time  of  their  execution,  which  the  jury 
necesBarily  found  to  be  true  in  rendering  a 
verdict  for  the  plaintiff;  the  court  having 
property  instructed  them  on  this  point. 
There  were  some  circumstances  testified  to 
by  the  defendant  himself,  which  seemingly 
might  have  authorized  the  jury  to  find  that 
at  the  time  he  traded  for  the  mules  he  had 
notice  sufficient  to  excite  attention,  and  to 
put  him  on  inquiry  as  to  Humphrey's  title 
to  them,  or  as  to  who  had  legal  title,  and 
that  such  inquiry  would  probably  have  de- 
veloped the  fact  that  the  title  was  in  the 
plaintilT;  but  in  the  view  we  take  of  the 
case  we  have  not  deemed  it  neoessaiy  to  aet 
forth  such  circumstances. 

Aside  from  the  matter  just  referred  to, 
and  considering  the  evidence  from  the  view 
point  modt  favorable  to  the  defendant,  how 
stands  the  caseT  This  way:  Defendant 
traded  with  Humphrey  for  the  mules  on 
the  same  day  the  latter  contracted  to  pur- 
chase them  from  the  plaintiff,  and  within 
a  few  hours  after  that  transaction.  At  the 
time  of  his  trade  with  Humphrey  the  de- 
fendant had  no  notice  of  the  plaintiff's  title 
to  the  mules,  and  the  property  given  by  de- 
fendant in  exchange  for  them  amounted  to 
a  fair  price.  The  agreement  between  the 
plaintiff  and  Humphrey,  or  rather  so  much 
tlicreof  as  remained  to  be  executed,  had 
been  reduced  to  writing,  in  the  form  of  the 
I  two  notes,  which  written  agreement  Hum- 
I  phrey  had  in  his  possession  at  the  time  he 
traded  the  mules  to  the  defendant,  which 
possession  was  for  the  purpose,  and  in  pur- 
suance of  the  agreement  with  the  plaintiff, 
01  executing  them  before  an  officer,  and 
thereafter  returning  them  by  mail  to  the 
plaintiff.  At  the  same  time  Humphrey  had 
possession  of  the  mules,  also  with  the  con- 
sent of  the  plaintiff,  as  Humphrey  was 
taking  the  notes  for  the  balance  of  the  pur- 
chase price  to  G  winnett  county  to  be 
properly  executed  by  him  and  his  father  aa 
surety,  and  to  be  returned  to  the  plaintiff. 
The  notes  were  duly  executed  by  Humphrey 
alone  early  the  next  morning  after  the 
trade  between  defendant  and  Humphrey, 
and  were  received  that  same  day  by  the 
plaintiff  and  were  recorded  within  IcM 
thiin  thirty  days  after  their  execution. 

Taking  all  this  to  he  true,  did  the  defend- 
ant otttnin  a  valid  title  to  the  mules,  or  one 
superior  to  that  of  the  plaintiff?   The  view 
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of  the  eaae  jnst  preiented  docs  not  show  a 
case  where  a  vendor  sold  and  delivered  per- 
sonalty under  an  agreement  entered  into 
at  the  time  of  the  sale  and  delivery  of  the 
property,  that  the  vendee  would,  at  a  time 
subsequent  to  the  completion  of  the  sale, 
execute  and  deliver  to  the  vendor  a  note  for 
the  purchase  price  of  the  personalty  with  a 
condition  that  the  title  to  the  persoiialtv 
should  remain  in  the  vendor  until  the  note 
should  be  paid.  In  S  33]8  of  the  Civil 
Code,  where  personalty  is  sold  and  delivered 
with  a  condition  affixed  to  the  sale  that  the 
title  to  the  property  is  to  remain  in  the 
vendor  until  the  purchase  price  thereof 
shall  have  been  paid,  in  order  for  the 
reservation  of  title  to  be  valid  against  third 
parties  it  must  be  in  writing,  and  the  con- 
tract executed  and  attested  as  the  statute 
requires  in  cases  of  chattel  mortgages,  and 
recorded  within  thirty  days  after  the  date 
of  the  sale.  This  statute  contemplates  a 
sale  and  delivery  of  the  property  in  pur- 
suance thereof.  The  general  rule  is : 
"Where  the  buyer  is  by  the  contract  bound 
to  do  anything  as  a  condition,  either  prece- 
dent or  concurrent,  on  which  the  passing  of 
the  property  depends,  the  property  will  not 
pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually 
delivered  into  the  possession  of  the  buyer." 
1  Benjamin,  Sales,  6th  Am.  ed.  §  366,  p. 
359. 

This  principle  has  been  recognized  by 
this  court  in  several  eases  wherein  it  wag 
announced  that  "if  personal  chattels  be  sold 
upon  the  express  condition  that  they  are  to 
be  paid  for  on  delivery,  and  they  are  de- 
livered upon  the  faith  that  the  condition 
vil]  be  immediately  performed,  and  per- 
formance is  refused  upon  demand  in  a 
reasonable  time,  no  title  passes  to  the 
buyer."  Bergan  t.  Magnus,  98  Ga.  614, 
616,  26  S.  E.  570;  Wilson  v.  Comer,  125  Ga. 
600,  114  Am.  St.  Rep.  245,  54  S.  E.  355; 
Susong  V.  McKenna,  126  Ga.  433,  55  8.  E. 
236;  SUmcB  V.  Roberts,  128  Ga.  718,  58  S. 
E.  348;  Walker  v.  O'Neill  Mfg.  Co.  128  Ga. 
831,  SS  S.  E.  475.  In  these  cases,  however, 
the  action  was  by  the  vendor  against  the 
vendee,  and  the  interest  of  a  third  person 
was  not  involved,  except  in  Bergan  v. 
Magnus,  where  the  contest  was  between  the 
vendor  and  an  attaching  creditor  of  the 
vendee,  it  not  appearing,  however,  that  the 
vendee  had  obtained  poseossion  of  the  goods 
with  the  consent  of  the  vendor,  and  in 
Walker  v.  O'Neill  Mfg.  Co.,  where  the  con- 
test was  between  two  parties  each  claim- 
ing to  have  purchased  the  article  in  contro- 
versy from  the  same  vendor.  In  Whwier  & 
W.  Mfg.  Co.  T.  Irish  American  Dime  Sav. 
Bank,  106  Ga.  57,  31  S.  E.  48,  It  was  hpld: 
"Wliere  a  purchaser  agrees  to  pay  for  goods 
47  IJK.A.(N£.) 


on  delivery,  either  in  cash  at  a  named  dis- 
count or  by  note  due  in  six  months,  the 
contract  of  sale  is  conditional,  and  the  pay- 
ment of  the  cash  or  the  giving  of  the  note  is 
a  condition  precedent  to  the  passing  of 
title.  Where,  however,  the  goods  are  de- 
livered by  the  seller  and  left  for  some  time 
in  the  possession  of  the  purchaser,  no  steps 
for  their  reclamation  being  taken  by  the 
seller,  and  the  purchaser  mortgages  them 
to  an  innocent  third  party,  such  conduct 
may  amount  to  a  waiver  of  the  condition, 
and  operate  to  pass  the  title  to  the  goods 
into  tiie  purchaser."  It  was  there  further 
held:  "Even  if,  in  this  case,  the  condition 
was  not  waived,  still,  under  the  provisions 
of  our  Code,  the  reservation  of  title  was  not 
valid  as  against  a  third  party  without 
notice,  the  conditional  contract  of  sale  hav- 
ing been  neither  executed  and  attested  nor 
recorded  as  provided  by  law."  In  that  case 
the  contest  was  between  the  vendor  and  the 
subsequent  innocent  mortgagee.  In  the 
opinion  it  was  said:  "An  absolute  and  un- 
conditional delivery  of  the  goods  may  waive 
the  reservation  of  title,  and  a  vendor  can- 
not rely  upon  his  reservation  of  title  as 
against  innocent  third  persons,  where  they 
have  been  injured  by  bis  waiting  an  un- 
reasonable length  of  time,  after  breach  of 
the  condition  precedent,  before  taking  any 
steps  to  reclaim  his  goods." 

It  is  obvious  that  the  first  ruling  made 
in  that  case  necessarily  carries  with  it  the 
implication  that,  had  the  vendor  taken 
steps  to  reclaim  his  goods  within  a  reason- 
able time  after  breach  of  the  condition 
precedent,  there  would  have  been  no  waiver 
of  his  title,  even  aa  against  an  innocent 
mortgagee  to  whom  the  goods  may  have 
been  mortgaged  by  the  purchaser  prior  to 
any  move  taken  by  the  seller  for  the 
reclamation  of  the  goods.  The  second  rul* 
ing  expressly  held  that  where  a  purchase 
agrees  to  pay  for  goods  on  delivery,  either 
in  cash  or  by  note  maturing  at  a  given 
time,  such  transaction  falls  within  the 
provisions  of  Civil  Code,  S  3318,  as  to  con- 
ditional sales.  In  Penland  v.  Cathey,  110 
Ga.  431,  35  S.  E.  658,  it  was  said:  "The 
evidence  in  the  record  makes  a  clear  case  of 
such  a  conditional  sale  of  personal  property 
as  is  contemplated  in  §  2776  [now  3318]  of 
the  Civil  Code.  The  property  sold  and  the 
price  to  be  paid  were  ascertained  and  de- 
termined; there  was  no  act  of  the  vendee 
to  be  performed  before  the  sale  was  com- 
pleted ;  and  the  delivery  was  uncondition- 
al." The  language,  "there  was  no  act  of 
the  vendee  to  be  peiYormed  before  the  sale 
was  completed,"  implies,  of  course,  that, 
had  there  been  some  act  of  the  vendee  to 
be  performed  before,  then  the  transaction 
would  not  have  been  ^n^h^j^c.Q^g^,n^ 
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of  peiBonti  property  as  U  contemplated  bj 
the  section  of  the  Code  referred  to. 

Even  if  none  of  the  cases  to  wbich  we 
have  referred  is  in  principle  controlling, 
when  applied  to  the  facts  of  the  case  now 
in  hand,  under  its  own  facts,  the  plaintiff's 
title  was  superior  to  any  rights  ot  the  de- 
fendant obtained  by  the  trade  be  made  with 
Humphrey.  This  is  true  for  the  reason  that 
at  the  time  the  defendant  traded  with 
Humphrey  the  contract  between  the  plaintiff 
and  Humphrey  rested  in  fieri,  as  one  of  the 
essential  acts  to  be  done  by  Humphrey  in 
order  to  complete  the  contract  between  him 
and  the  plaintiff  remained  unperformed; 
that  la,  the  proper  execution  of  his  notes 
for  tlie  balance  of  the  purchase  price  of  the 
mules  and  the  delivery  of  the  notes  to  the 
plaintiff.  According  to  the  agreement  be- 
tween plaintiff  and  Humphrey,  this  most 
important  act  was  to  be  done  as  a  part  of 
the  contract  for  the  purchase  of  the  mules 
by  Humphrey,  before  there  siiould  be  a 
complete  sale;  and  under  the  evidence  it 
was  clearly  the  intention  of  both  Humph- 
rey and  the  plaintiff  that  this  act  should  be 
performed  by  Humphrey  at  once  or  present- 
ly. The  only  reason  that  it  was  not  done 
at  the  time  the  notes  were  written,  ac- 
cording to  the  undisputed  evidence,  was 
that  there  was  no  officer  before  whom  the 
notes  could  be  executed  in  accordance  with 
the  statute.  Moreover,  they  were  executed 
early  the  next  morning  and  on  the  same 
date  returned  to  the  plaintiff.  There  was 
no  delay  in  the  execution  and  return  of  the 
notes,  no  laches  on  the  part  of  the  plain- 
tiff, and  we  are  decidedly  confident  that  the 
defendant  did  not  obtain  a  valid  title  to 
the  mules  by  hie  trade  with  Humphrey, 
made  during  what  we  may  call  the  making 
of  the  contract  for  the  sale  of  the  mules 
by  the  plaintiff  to  Humphrey,  although  the 
latter  was  in  possession  of  the  mules  under 
the  circumstances  stated  at  the  time  he 
traded  them  to  the  defendant. 

Counsel  for  plaintiff  in  error  strongly  re- 
lies upon  the  case  of  Harp  t.  Patapsco 
Guano  Co.  99  Qa.  752,  27  S.  E.  181.  That 
ease,  however,  is  not  binding  authority  for 
anything  contrary  to  what  we  have  here 
ruled,  and  for  two  reasons,  namely :  ( 1 ) 
Only  two  justices  participated  in  the  de- 
cision; and  (2)  whatever  was  said  in  the 
opinion  contrary  to  our  ruling  here  was 
purely  obiter.  Moreover,  the  facts  of  that 
case  were  essentially  different  from  those 
in  the  case  now  in  hand.  The  judgment 
there  under  review  bv  this  court  was  the 
overruling  of  a  certiorari  by  the  judge  of 
the  superior  court,  the  case  having  been 
originally  tried  before  a  jury  in  a  magis- 
trate's court.  We  make  the  following 
quotations  from  the  opinion  in  that  case: 
47  L.R.A.(N.S.) 


"An  execution  in  favor  of  the  Patapsco 
Guano  Company  against  Gouch,  founded  oa 
a  judgment  rendered  February  9,  1895, 
was,  on  October  15  of  that  year,  levied  upon 
a  mule  which  was  claimed  by  Harp.  .  .  . 
From  the  evidence  as  set  forth  in  the 
magistrate's  answer,  it  appears  that  Gouch 
bought  the  mule  from  Harp  in  January, 
1896,  under  a  parol  contract,  by  the  terms 
of  which  the  title  was  to  remain  in  Harp 
until  the  mule  was  paid  for,  and  the  mule 
was  immediately  delivered  in  Goucb  in  pur- 
suance of  this  contract.  So  far  as  can  be 
gathered  from  the  answer  to  the  certiorari 
[which  was  not  traversed],  the  trade  be- 
tween Harp  and  Gouch  was  complete  when 
the  delivery  of  the  mule  took  place.  It 
does  appear,  as  an  independent  fact,  that 
Gouch  subsequently  [May  23,  1895,  some 
four  months  after  his  parol  contract  with 
Harp]  executed  and  delivered  to  Harp  a 
promissory  note  for  the  purchase  money  of 
the  mule,  reciting  that  Harp  had  reserved 
the  title;  .  .  .  but  the  evidrace,  as  re- 
ported by  the  magistrate,  contains  no  inti- 
mation that  the  note  and  mortgage  were 
given  in  pursuance  of  any  agreement  or 
stipulation  made  at  the  time  of  the  sale, 
and  therefore  constituting  a  part  of  tiie 
original  contract.  The  petition  for  cer- 
tiorari does  BO  allege;  but,  in  this  respect, 
it  is  not  verified  by  the  answer.  .  .  . 
Under  the  facts  set  out  in  the  magistrate's 
answer,  which  must  control  our  decision 
in  the  case,  it  seems  clear  that  the  contract 
of  sale  between  Harp  and  Gouch  was  .  .  . 
complete  on  the  day  the  latter  took  the  mule 
into  his  possession,  without  reference  to  the 
subsequent  execution  and  delivery  of  the 
note  and  mortgage.  In  this  view,  it  is 
obvious  that  the  parol  reservation  of  title 
in  Harp  amounted  to  nothing,  as  affecting 
the  rights  of  third  persons."  Even  on  the 
theory  set  up  in  the  petition,  which  was 
not  verified  by  the  answer  of  the  magis- 
trate, there  was  no  written  agreement  at  the 
time  of  the  transaction  between  Harp  and 
Gouch  that  the  title  to  the  mule  should  re- 
main in  Harp,  and  no  such  agreement  was 
executed  for  some  four  months  after  such 
transaction,  and  it  does  not  appear  that  it 
was  attested  by  an  ofGcer  and  recorded.  In 
the  case  at  bar,  the  terms  of  the  contract 
for  sale  were  reduced  to  writing,  in  the 
form  of  the  two  notes,  at  the  time  the  eon- 
tract  was  entered  into,  and  were  made  an 
essential  part  thereof,  which  notes  were  to 
be  presently  executed,  as  is  necessarily  in- 
ferable from  the  undisputed  eridenoe  oi 
Spencer. 

We  have  not  overlooked  the  case  of  Scho- 
fleld's  Sons  Co.  v.  Woodward,  137  Ga.  65.  72 
S.  £.  609,  wherein  it  was  held :  "\Wiere  one 
sells  and  delivers  personaUy.  to  a  oontract- 

Digitized  by  ^OOQ IC 


ROWB  V. 


SPEKCER. 


or,  and  retains  title  thereto,  but  before  the 
writiug  evidenciiig  the  contract  retaining 
title  in  the  seller  is  recorded  or  executed, 
the  contractor  uses  the  personalty  in  the 
permanent  improvement  of  the  real  estate 
of  another,  the  seller  cannot  recover  such 
personalty  from  the  latter.  This  is  true, 
though  the  contract  between  the  owner  of 
the  real  estate  and  the  contractor  for  the 
improrement  of  the  former's  property  has 
Dot  been  completed,  and  thougb  the  real 
estate  owner  has  not  paid  the  contractor 
the  full  contract  price  for  the  improvement 
of  the  property,  at  the  time  the  contract  re- 
taining titie  to  the  property  in  the  seller  is 
recorded."  This  ruling  rests  upon  the 
prlDciple  that  the  material  sold  to  the  con- 
tractor was  evidently  intended  by  both 
parties  to  the  sale  to  be  used  in  the  erection 
of  a  building,  and,  after  being  so  used,  it 
became  a  part  of  the  realty,  and  could  not 
be  recovered  as  personalty. 

This  opinion  sufBciently  covers  the 
gronnds  of  the  motion  for  new  trial,  and 
renders  it  nnneeessary  to  specifically  deal 
with  them. 

Judgment  affirmed. 

All  the  Justices  concur,  except  — • 

I/umpUn,  J.,  dissenting: 

X  am  unable  to  concur  in  the  decision  in 
this  ease.  By  Civil  Code,  S  3318,  it  is  re- 
quired that,  to  render  a  reservation  of  title 
effectual  against  third  persons,  the  con- 
tract must  be  in  writing  and  properly  at- 
tested. To  hold  that  a  delivery  under  a 
sale  of  personalty  could  be  made  by  the 
idler  to  the  purchaser,  with  an  agreement 
Ml  the  part  M  tlu  latter  to  go  to  another 
town  and  encute  a  note  and  obtain  a  surety 
thereon*  and  that  a  day's  interval  could 
elapse  and  the  seller  could  still  retain  title 
as  against  a  third  party  acting  in  good 
faith  and  without  notice,  would  be  to  de- 
stroy the  very  purpose  of  the  statute.  This 
i4  not  the  ease  of  a  seller  who  does  not 
make  a  complete  delivery.  He  made  de- 
Uveiyt  not  for  examination,  or  the  like,  or 
on  any  agreement  that  the  buyer  should 
hold  as  a  bailee  until  execution  ot  the  writ- 
ten contract^  but  in  pursuance  of  the  eon- 
tract  of  sale.  The  seller  merely  delivered 
the  property  to  the  purchaser  and  trusted 
to  tbs  latter  to  execute  and  return  a  proper 
written  contract.  If  the  decision  should  be 
rested  on  the  theory  of  a  parol  agreement 
that  titie  should  not  pass,  it  would  be  in 
the  teeth  of  the  statute.  If  it  should  be 
rested  on  the  idea  of  allowing  the  pur- 
chaser a  reasonable  time  to  execute  and  re- 
turn the  notc^  what  is  a  reasonable  time? 
Does  each  ease  stand  on  its  own  factst 
Suppose  the  desired  security  were  out  of  tiw 
way,  would  the  title  be  in  suspense  till  his 
47  L.B.A.(NJS.) 


return,  or  a  reasonable  time  to  seek  to  pro- 
cure his  signature  T  Or  if  the  purchaser 
should  be  taken  sick,  would  he  have  a 
reasonable  time  to  get  welli  ,And  in  the 
meantime  would  the  public  take  the  chance 
in  case  of  buying  the  property? 

The  fact  that  no  security  was  in  fact  ob- 
tained in  this  case  makes  no  difference. 
The  purchaser  was  allowed  time  in  which  to 
endeavor  to  obtain  one.  Under  the  old  law, 
titie  could  be  reserved  by  parol,  thougb  the 
property  was  delivered  to  the  purchaser. 
The  great  frauds  and  dangers  accruing 
against  a  purchaser  from  one  clothed  with 
the  apparent  title  caused  the  enactment  of 
the  law  embodied  in  the  section  of  the  Code 
above  cited.  To  hold  it  subject  to  parol 
agreements,  or  the  lapse  of  a  reasonable 
time  after  delivery,  would  soon  destroy  the 
purpose  of  the  law.  The  statute  is  clear, 
simple  and  imperative.  If,  instead  of  fol- 
lowing it,  a  seller  delivers  possession  to 
the  purchaser  and  allows  the  latter  to  carry 
the  property  away,  on  a  promise  to  execute 
and  return  a  contract  later,  he  takes  the 
chances.  His  plain  right  is  not  to'  deliver 
the  property  until  the  statutory  contract  is 
executed.  Whether  the  reasoning  in  Harp 
V.  Patapseo  Guano  Co.  9B  Ga.  762,  27  S.  E. 
181,  was  absolutely  necessary  to  the  deci- 
sion or  not,  it  is  strong,  sound,  and  not 
easily  answered.  See  also  Brundaga  t. 
Camp,  21  111.  880. 

The  analogy  sought  to  be  drawn  between 
this  case  and  those  involving  sales  for  cash 
Is  not  good.  The  presoit  case  mts  on  a 
mandatory  statutew  Where  a  statute  re- 
quires a  contract  to  be  reduced  to  writing 
and  executed  in  a  certain  way,  a  parol 
agreement  to  do  it  in  that  way  ii  not  a 
compliance  witii  the  statute.  Without  our 
statute,  the  decision  of  the  majority  of  the 
court  would  be  right.  With  such  statute 
I  think  the  decision  is  wrong.  An  unexe- 
cuted writing  is  no  eomplianoe  with  the 
statute. 


BfASSAOHUBKTTS  SVPTtXainBt  JUDI- 
GIAIj  OOUBT. 

ESSEX  TRUST  COMPANY 

V, 

FREDERICK  W.  ENWRIGHT  et  aL 
(214  Mass.  507,  102  N.  E.  441.) 

Principal  and  agent  —  right  of  agent  to 

secure  lease  of  property  wbere  busi- 
ness Is  conducted. 
1.  A  newspaper  employee  cannot,  upon 

flTote.— It f0/it  of  agent  or  attorney  to 
purchase  or  tease  in  hiM  otcn  behtUf 
property  which  he  waa  under  no  duty 
to  purchase  or  lease  for  hia  principal. 

As  to  right  of  agent  to  purctiase  subject 
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learning  in  the  course  of,  or  by  reason  of, 
his  employment,  that  the  premises  oa  which 
the  paper  is  published  are  of  peculiar  value 
to  the  business,  secure  without  his  em- 
ployer's knowledge  the  leasehold  himself, 
and  hold  it  as  his  own,  to  the  injury  of  the 
employer. 

Same  —  omq^lliiff  snrrendev  of  lease 
—  reimbursement. 

2.  An  employee  of  a  mortgaged  business, 
who  secures  a  lease  of  the  property  on  which 
the  business  is  conducted,  is,  upon  being 
compelled  to  turn  the  lease  over  to  the  pur- 
chasers at  the  foreclosure  sale,  entitled  to 
the  rent  which  he  has  paid  under  the  lease, 

of  agency,  see  notes  in  4  L.R.A.  219,  12 
hMJL.  396. 

As  to  whether  such  a  purchase  inures  to 
the  benefit  of  tiie  principal,  see  note  in  9 
L.R.A.  796. 

As  to  right  of  principal  to  retain  prop- 
erty purchased  through  the  agent,  woo  is 
secretly  interested  therein,  and  swk  relief 
against  the  agent,  see  note  in  84  L.R.A, 
(K.S.)  1210. 

As  to  right  of  an  attorney  to  purchase 
subject-matter  of  litigation  or  retainer  from 
client,  and  his  duty  in  relation  thereto, 
see  notes  in  23  L.RJl.(N.S.)  679.  28  L.R.A. 
(N.S.)  723. 

As  indicated  in  the  title,  it  ts  not  in- 
tended to  include  cases  inTolving  the  right 
of  attorneys,  agents,  or  other  employees, 
to  purchase  in  thur  own  behalf  property 
they  are  employed  to  purchase  or  aeil,  or 
the  right  of  a  person  employed  generallj^  to 
look  after  property  to  purchase  tax  titles 
or  other  acfverae  titles  thereto. 

Cases  considering  this 'question  protect 
the  client,  principal,  or  employer  against 
any  acts  or  conduct  of  the  attorney,  agent, 
or  employee,  b^  which  the  latter,  through 
knowledge  obtained  during  his  employment, 
seeks  a  personal  benefit  at  the  expense  of 
the  former.  A  caae>of  this  character,  which, 
as  to  the  facts  and  the  result,  is  very  sim- 
ilar to  Essex  Tbust  Co.  v.  Enwbight,  is 
Davis  V.  Hamlin,  108  111.  39,  48  Am.  Re|>. 
541.  One  distinction  between  the  cases  is 
that  in  the  Essex  Tbust  Ca  Cas^  the  em- 
ployee was  a  reporter,  while  in  the  Davis 
Case  the  employee  was  the  general  manager. 
In  the  latter  case  the  general  manager  of  a 
theater  leased  the  property  prior  to  the  ex- 
piration of  the  lease  of  his  employer,  and 
it  was  held  that  as  to  this  lease  he  was  the 
trustee  of  his  employer,  and  hence  his  em- 
ployment precluded  him  from  securing  a 
lease  for  his  own  benefit.  It  is  said  that  the 
obtaining  of  the  lease  amounted  to  a  virtual 
destruction  of  the  employers'  business  at 
the  termination  of  his  lease,  which  by  years 
of  labor  had  been  established  upon  a  profit- 
able basis,  and  there  was  a  good  will  at- 
tached to  it  which  was  also  valuable;  that 
to  sustain  the  lease  to  the  employee,  this 
business  would  come  to  an  end,  and  pasi> 
the  good  will  and  all  from  the  employer  to 
the  employee,  and  it  ts  remarked  that  pub- 
lic policy  must  condemn  such  a  transai'tion. 

In  Qower  v.  Andrew,  60  CaL  119,  43  Am. 
47  L.RA.(N.S.) 


but  not  to  arrears  which  he  paid  on  bebatl 
of  his  anployer. 

(May  2a,  1913.) 

RETORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  question  arising  in  a 
suit  to  enjoin  defendant  from  evicting  plain- 
tiff from  leased  premises,  and  from  trans- 
ferring a  lease  of  such  premises,  and  to 
have  defendant  declared  constructive  trus- 
tee, holding  the  lease  for  the  benefit  of 
plaintiff,  and  that  he  be  ordered  to  assign 

Rep.  242,  where  the  clerk  of  the  lessee  of 
a  warehouse,  taking  advantage  of  knowledge 
he  obtained  in  his  employment,  leased  the 
warehouse  for  his  own  benefit,  to  take  effect 
at  the  expiration  of  the  lease  of  the  prin> 
cipal,  he  was  held  to  hold  the  lease  for  the 
benefit  of  hift  employer,  and  this  although 
the  obtaining  of  the  renewal  of  the  lease 
was  not  within  the  scope  of  the  employment 
or  of  his  duty.  The  general  doctrine  is  as- 
serted that  by  virtue  of  his  empl(^rment  the 
employee  was  charged  with  the  duty  of 
furthering  his  employers'  interests,  and 
with  the  duty  of  not  using  information  ob* 
tained  by  him  in  his  employment  to  their 
detriment.  Three  judges  dissented,  one  of 
whom  in  the  dissenting  opinion  based  his 
dissent  upon  the  fact  that  the  employer  had 
refused  to  renew  the  lease  on  the  ground 
that  he  could  not  afford  to  pay  the  rent,  be- 
fore the  employee  undertook  to  and  did 
secure  his  lease. 

In  Grumtey  v.  Webb,  44  Mo.  444,  100  Am. 
Dec.  304,  it  IS  held  that  an  agent  to  collect 
rents  from  houses  built  by  his  principal 
upon  leased  land  cannot  for  himself  law- 
fully lease  the  land  upon  the  expiration 
of  the  lease  of  his  principal,  and  that  as 
to  such  a  lease,  the  agent  will  be  held 
trustee  for  his  principal.  In  this  case,  how* 
ever,  by  other  tortious  and  fraudulent  acts 
toward  his  principal  in  reference  to  this 
property,  the  agent  had  already  placed 
himself  in  a  position  where  the  law  would 
hold  and  treat  him  as  a  trustee  for  his 
principal. 

An  employee  working  for  a  commisaicm 
cannot,  by  purchasing  the  interest  of  an- 
other employee,  also  working  for  a  commis- 
sion, and  concealing  this  fact  from  the 
principal,  obtain  the  benefit  of  the  commis- 
sion allowed  such  employee,  where  he  sub* 
sequently  accounts  to  the  latter  on  a  salair 
basis,  wnich  is  less  than  the  commission  al- 
lowed by  the  principaL  Amory  v.  Wood, 
51  N.  Y,  644. 

A  person  employed  to  do  the  necessary 
annual  work  on  a  mining  claim  to  prevent 
the  lapse  or  forfeiture  of  the  same,  who 
neglects  to  do  the  work,  and  permits  the 
claim  to  lapse,  cannot  relocate  same  for  his 
own  benefit,  although  in  the  name  of  a 
third  person;  but  such  relocation  will  in- 
ure to  the  benefit  of  his  employer.  O'Neill 
V.  Otero,  10  N.  M.  707,  113  Pac.  614.  As 
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the  lease  to  the  plaintiff.  Decree  for  plain- 
tiff. 

The  material  facte  in  iul>atanee  appear  in 
tbe  opinion. 

Menra.  Johnson*  Glapp,  A  Under- 
wood, for  plaintiff: 

The  law  imposes  upon  a  eerrant  the  ob- 
ligation of  loyalty  to  bie  master's  interests 
BO  long  as  the  employment  continues. 

31  Cye.  1444;  Gower  v.  Andrew,  59  Cel. 
119,  43  Am.  Bep.  242;  Davis  t.  Hamlin, 
108  IIL  39,  48  Am.  Rep.  S41 ;  American 
Circulu  Loom  Co.  v.  Wilson,  198  Mass.  182, 
126  Am.  St.  Rep.  409,  84      E.  133;  Trice  t. 


Comstock,  61  L.R.A.  176,  57  C.  C.  A.  646, 
121  Fed.  620;  Seech  t.  Sandford,  1  White 
ft  T.  Lead.  Cu.  in  Eq.  4th  Am.  ed.  093; 
Hill  T.  Coburn,  105  Me.  456,  75  Atl.  67; 
Rlngo  T.  Binns,  10  Pet.  269,  9  L.  ed.  420; 
Church  V,  Sterling,  16  Conn.  388 ;  Blake  t. 
Buffalo  Creek  R.  Co.  50  N.  Y.  485;  Sea- 
coast  R.  Co.  T.  Wood,  65  X.  J.  Eq,  530,  66 
Atl.  337;  Trenton  Bkg.  Co.  t.  McKclway, 
S  N.  J.  Eq.  84;  Gatbraith  T.  Elder,  8  Watts, 
81;  Garinger  v.  Palmer,  61  C.  C.  A.  436, 
126  Fed.  900;  Collins  t.  Sullivan,  135  Mass. 
461;  Clark  t.  Dehmo,  205  Mass.  224,  29 
L.R.A.(N.S.)  595,  91  K  E.  299;  Nichol  t. 


to  the  right  of  agent  or  employee  to  relocate 
mining  claim  for  his  own  benefit,  Bee  note 
in  50  L.R.A.  186. 

An  agent  to  sell  mining  property  cannot 
dMeat  the  rights  of  his  principal  therein 
by  relocating  it  for  himBeli,  and  such  a  re- 
location will  inure  to  the  benefit  of  his 
principal.  Lockhart  v.  Rollins,  2  Idaho, 
540,  21  Pac.  413,  16  Mor.  Min.  Rep.  16. 

The  holder  in  escrow  of  an  assignment 
of  a  horse  car  franchise,  the  assignor  agree- 
ing also  to  assign  a  franchise  for  the  use 
of  electric  motor  cars  when  granted  to  him, 
is  not  such  an  agent  of  the  parties  to  the 
assignment  as  to  preclude  him  from  obtain- 
ing the  electric  motive  power  franchise 
after  the  assignment  had  been  canceled  be- 
cause of  the  inability  of  the  parties  tliere- 
to  to  obtain  for  themselves  the  latter  fran- 
chise. Havana  Ci^  R.  Co.  t.  Ceballoa,  71 
C.  C.  A.  326,  139  Fed.  638. 

An  agent  discovering  a  defect  in  the 
title  of  the  land  of  his  principal,  in  the 
course  of  bis  ageni?  in  relation  thereto, 
cannot  make  use  of  this  discovery  to  acquire 
title  for  himself.  'Rogers  v.  Lockctt,  28 
Ark.  290. 

The  rule  that  an  agent  who  is  informed 
of  a  defect  in  his  principal's  title  to  land 
cannot  acquire  the  title  for  himself,  and, 
if  he  acquires  the  title,  wilt  be  held  as 
trustee  for  his  principal,  applies  although 
the  purchase  is  not  in  the  line  of  the  agency. 
Tt  is  sufficient  if  the  act  in  acquiring  the 
title  has  a  direct  bearing  upon  the  interest 
of  the  principal.  Hardenbergh  v.  Bacon,  33 
Cal.  356,  1  Mor.  Min.  Rep.  352. 

Thus,  a  person  employed  to  survey  land, 
who,  during  the  survey,  discovers  a  defect 
in  the  title  of  his  principal,  and  instead  of 
informing  his  principal  thereof,  practises 
artifices  to  prevent  his  principal  from  cur- 
ing the  defect  in  his  title,  and  acquires  the 
title  for  his  own  benefit,  will  be  held  as  to 
inch  title  to  be  a  trustee  for  the  principal, 
Ringo  v.  Binns,  10  Pet.  209,  9  L.  ed.  420. 
See  to  same  ^ect,  Cragin  v.  Powell,  12S 
U.  S.  091,  32  L.  ed.  566,  0  Sup.  Ct.  Rep. 
203. 

An  agreement  by  an  agent  or  attorney 
to  furnish  his  client  or  principal  informa- 
tion acquired  while  acting  as  attorney  or 
agent,  and  for  which  he  had  received  full 
compensation,  has  no  consideration  to  sup- 
port it.  Dorr  v,  Camden,  55  W.  Va.  226, 
65  hJRJi.  348.  46  8.  £.  1014. 
47  L.R.A.{N.S.) 


An  attorney  cannot  for  himself  purchase 
an  outstanding  adverse  interest  in  prop- 
erty with  reference  to  which  he  is  employed. 
Baker  v.  Humphrey,  101  U.  8.  494,  25  L. 
ed.  1065. 

Thus,  an  attorney  employed  by  judgment 
debtors  after  the  termination  of  his  em- 
ployment cannot  purcliase  judgments 
against  tlicm,  and  attack  as  fraudulent 
transfers  made  by  them  of  their  property, 
with  his  assistance  durijig  the  time  of  his 
employment.  Garinger  t.  Palmer,  61  C. 
C.  A.  436,  126  Fed.  906. 
'  So,  an  attorney  employed  to  clear  np  the 
title  to  real  estate  cannot  acquire  an  out- 
standing adverse  title  for  his  own  benefit, 
and  if  he  acquires  such  a  title,  he  will  be 
held  to  be  a  trustee  for  his  client  with  ref- 
erence thereto.  Home  Invest.  Co.  v. 
Strange,  —  Tex.  Civ.  App.  — ,  152  8.  W. 
510. 

And  a  lawyer  employed  to  collect  a  claim 
cannot  thereafter  lawfully  acquire  the  prop- 
erty of  the  debtor  which  he  should  have 
subjected  to  the  claim  of  his  client,  and 
where  he  does  so,  the  property  will  be  im- 
pressed with  the  trust  in  the  client's  favor. 
Stanwood  v.  Wishard,  134  Fed.  959. 

But  the  rule  that  the  obligation  of  fidel- 
ity which  an  attorney  owes  to  his  client 
ia  a  continuing  one,  and  he  cannot  make  use 
of  any  knowledge  acquired  from  his  client 
or  through  hie  professional  relation  for  his 
own  advantage,  opposed  to  the  interests  of 
the  client  or  those  claiming  through  him, 
even  after  the  relation  has  terminated,  docs 
not  apply  so  as  to  preclude  an  attorney 
from  purchasing  a  strip  of  land  on  the 
boundary  line  o?  his  client's  property,  and 
which  was  held  against  the  client,  under 
claim  of  adverse  possession,  where  his  em- 
ployment was  wholly  disconnected  with  this 
boundarv  line.  Sanford  v.  Flint,  108  Minn. 
39!),  122  N.  W.  315. 

And  where  the  relation  of  attorney  and 
client  existed  between  an  attorney  and  the 
vendor  of  land,  but  not  the  vendee,  and  in 
the  course  of  this  relation  the  attorney 
gained  knowledge  of  a  title  to  the  land  ad- 
verse to  the  grantor,  which  he  advised  the 
grantee  to  purchase,  and  the  latter  refused 
t"  iniike  the  purchase,  tlie  attorney  may 
make  the  purchase  in  his  own  behalf.  Web- 
ber T.  Wannemaker,  39  Colo.  425,  89  Pac. 
780.  A.  G.  S. 
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Martyn,  2  Esq.  732,  6  Revised  Rep.  770; 
Williams  t.  Willianu,  3  Meriv.  157,  17  Re- 
vised Rep.  49;  Yovatt  v.  Winyard,  1  Jae. 
ft  W.  394 ;  Abernethy  t.  Hutchinson,  3  L.  3. 
Ch.  209,  1  Hall  &  Tw.  28;  Morison  t.  Moat, 
9  Hare,  2S7,  20  L.  J.  Ch.  N.  S.  513,  19  Jur. 
787;  Tipping  t.  Clarke,  2  Hare,  383;  Tuck 
T.  Priester,  L.  R.  19  Q.  R.  Dir.  629,  S6  L. 
3.  Q.  B.  N.  S.  653,  86  Week.  Rep.  93,  62 
J.  F.  2J3;  Helmore  t.  Smith,  L.  R.  35  Ch. 
Div.  449,  56  L.  J.  Ch.  N.  8.  146,  66  L.  T.  N. 
S.  72,  35  Week.  Rq>.  157;  Pollard  t.  Photo- 
grapbie  Co.  L.  R.  40  Ch.  Div.  345,  68  L.  J. 
Ch.  X.  S.  261,  60  L.  T.  N.  S.  418,  37  Week. 
Rep.  266;  Merryweather  v.  Moore  (1892]  2 
Ch.  618,  61  L.  J.  Ch.  N.  S.  505,  66  L.  T. 
N.  S.  719,  40  Week.  Rep.  540;  Lamb  v. 
Evans  [1803]  1  Ch.  218,  62  L.  J.  Ch.  N.  8. 
404,  2  Reports,  189,  68  L.  T.  N.  S.  131,  41 
Week.  Rep.  406;  Robb  v.  Oreen  [1896]  2 
Q.  B.  1;  LouU  v.  Smellie,  73  L.  T.  N.  S. 
226;  Kirehner  T.  Qruban  [1909]  1  Ch.  413, 
78  L.  L.  Ch.  N.  S.  117,  99  L.  T.  N.  S:  932, 
68  Sol.  Jo.  I6L 

The  court -did  right  in  declining  to  dis- 
miss the  suit,  and  in  allowing  the  bondhold- 
ers* committee  to  come  in  and  prosecute  it: 

Troeder  v.  Hyams,  153  Mass.  636,  27  N. 
E.  776;  Pitts  v.  Holmes,  10  Cusb.  02. 

Mr.  Gbarlefi  S.  Hill,  for  defendants: 

Defendant  Enwrigbt  bavidg,  as  f ar  aa  the 
evidence  shows,  no  fldociary  relation  to 
either  the  paper  or  the  plaintiff,  cannot  be 
declared  a  constructive  trustee  simply  by 
reason  of  his  incidental  employment,  and 
nothing  more. 

The  words  "fiduciary  relations"  are  not 
all-embracing. 

Robins  v.  Hope,  67  Cal.  407;  Pickler  t. 
Pickler,  180  111.  168,  54  K.  E.  311;  Hamilton 
T.  Buchanan,  112  N.  C.  463,  17  S.  E.  159; 
Sandy  River  R.  Co.  v.  Stubba,  77  Me.  504, 
2  Atl.  9}  Loring  v.  Palmer,  118  U.  S.  321, 
80  L.  ed.  211,  6  Sup.  Ct.  Rep.  1073;  Fletcher 
T.  Bartiett,  157  Mass.  113.  81  N.  E.  760. 

Ijorlnff,  Jm,  delivered  the  opinion  of  the 
court: 

The  question  on  which  the  decision  in, 
this  case  depends  is  this:  In  ease  a  re- 
porter on  a,  newspaper,  in  the  course  or  by 
reason  of  his  employment,  learns  that  the 
premises  <m  which  the  business  of  pub- 
lishing tbe  paper  Is  conducted  are  of 
peculiar  value  to  his  aotployer  or  one  carry- 
ing on  his  business,  baa  be  the  right,  with- 
out bis  employer's  knowledge,  to  take  a 
lease  of  the  premises  and  hold  them  as  bis 
own,  to  tbe  injury  of  his  employer's  prop- 
erty t 

The  case  comes  before  us  on  a  report 
without  the  evidence.  The  statement  in  the 
report  of  the  facts  of  the  case  is  in  one 
or  more  material  points  somewhat  meager. 
47  L.R.A.(N.S.) 


The  material  facts  stated  In  tbe  report 
were  in  substance  as  follows:  The  defrad- 
ant  Enwright,  hereinafter  called  the  defend- 
ant, was  a  reporter  on  a  daily  luwBpaper 
published  in  I^nn,  which  was  mortgaged  to 
tbe  plaintiff  trust  company  to  secure  an 
issue  of  bonds  tlie  amount  of  which  is  not 
stated.  The  business  of  making  up  and 
printing  the  newspaper  was  carried  on  In 
two  stories  and  ia  the  basement  of  a  build- 
ing in  Lynn,  of  which  two  stories  and  base- 
ment the  Lynn  Publishing  Company  (the 
mortgagor)  was  a  tenant  at  will.  The 
printing  press  of  the  Publishing  Company 
was  "situated  in  the  basement,  upon  a 
foundation  of  concrete,  imbedded  in  the 
earth  underneath  the  building,  and  could 
not  be  renloved  from  said  basement  and  set 
up  in  some  other  place  in  less  than  two 
weeks'  time,  and  at  a  very,  considerable 
expense.  While  the  press  was  being  taken 
down  and  being  set  up  in  another  place,  the 
paper  could  not  be  puUished  unlesa  it 
made  arrangements  for  its  printing  from 
some  other  press,  and  it  appeared  in  evi- 
dence that  no  press  was  in  Lynn  that  could 
be  used  for  that  purpose  in  connection  with 
the  eleetrotyping  plant  of  the  company  ex- 
cept after  expensive  alterations  in  the  elee- 
trotyping plant."  "Outside  of  its  machin- 
ery, ^pe,  fixtures,  and  furniture,  it  de- 
pended for  the  value  of  its  property  on  the 
good  will  of  the  business,  and  upon  the 
ability  to  get  out  its  paper  daily." 

On  July  1, 1011,  the  Publishing  Company 
defaulted  on  the  mortgage  interest.  By  the 
terms  of  the  mortgage  tbe  mortgage  trustee 
could  not  take  possesion  until  ninety  days 
after  tbe  default.  On  Tuesday,  October  3, 
3911,  tbe  plaintiff  trust  company  took  pos- 
sessioB  and  proceeded  to  take  tbe  necessai? 
steps  to  foreclose  its  mortgage  by  a  sole  in 
accordance  with  its  terms.  The  trust  com- 
pany continued  the  publication  of  the 
paper. 

The  defendant  had  been  employed  as  a 
reporter  by  the  mortgagor  for  a  period  not 
stated.  He  did  not  devote  his  whole  time 
to  the  business,  and  was  paid  "at  the  rate 
of  $6  to  $7  a  week  for  such  services  as  he 
rendered  in  gathering  and  reporting  newa." 
When  the  plaintiff  trust  company  took  poo- 
seasion  on  October  8,  1011,  It  continued  to 
employ  tbe  defendant  as  a  reporter.  And 
"about"  that  time  the  defmdant  applied  to 
one  Porter  for  a  lease  of  the  premise*  in 
which  the  business  of  publishing  was  con- 
ducted by  bis  employer.  Porter  sold  hin 
that  be  was  the  lessor  of  the  second  story 
only,  and  that  tiie  International  Trust  Com- 
pany was  the  lessor  of  the  first  floor  and 
the  basement.  Porter  refused  to  give  tbe 
defendant  a  lease  of  the  second  story,  'the 
pr^nises  owned  by  hinu^  Thereupon,  oa 
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Octtiber  4,  1911,  the  defendant  applied  to 
the  agent  of  the  trust  company  for  a  lease 
of  the  first  floor  and  hasement,  telling  the 
agent  "that  he  represented  parties  who 
were  going  to  take  over  the  paper."  "A  few 
days  later"  a  written  lease  from  October  2d 
(October  1st  being  a  Sunday)  was  delivered 
to  the  defendant  for  a  term  not  stated,  and 
on  October  Slst  the  defendant  gave  the 
plaintiff  notice  to  quit  on  the  following  Fri- 
day, which  was  November  3d.  ' 

The  findings  already  stated  establish  the 
peculiar  value  which  these  premises  had  to 
the  defendant's  employer  or  to  anyone  carry- 
ing on  the  employer's  bnsinees  of  publishing 
this  newspaper.  And  it  is  evident  from 
the  facta  found  1^  the  judge  who  heard  the 
ease  in  the  superior  court  that  the  defend- 
ant realized  that.  It  is  found  that  "dur- 
ing the  summer  after  the  interest  had  been 
defaulted,  the  defendant  went  to  various 
bondholders  and  endeavored  to  buy  their 
bfrnds,**  and  that  "he  offered  them  60  cents 
upon  the  dollar  therefor,"  and  tiiat  "after 
obtaining  the  lease  he  went  to  various  bond- 
holdov  and  offered  them  26  cents  gn  the  dol- 
lar" for  the  same  bonds.  It  is  further  found 
that  "he  stated  to  various  persons  that 
the  person  who  had  secured  the  lease  would 
be  tiie  winner  in  the  long  run,  and  asked 
some  of  these  persons  if  they  were  going  to 
the  funeral,  meaning  the  funeral  of  the 
paper  published  by  the  Publishing  Com- 
pany. 

It  is  not  found  directly  as  a  fact,  but  it 
is  the  fair  inference  to  be  drawn  from  the 
facts  found,  that  the  defendant  learned  in 
the  course  or  by  reason  of  hia  employment 
of  the  peculiar  value  which  these  premises 
had  for  his  employer.  It  was  found  direct- 
ly (in  effect)  that  knowledge  of  the  fact 
that  his  employer  was  in  arrears  in  the  pay- 
ment of  rent  came  to  the  defendant  by  rea- 
son of  his  employment.  That  fact,  bow- 
erer,  is  a  fact  of  secondary  importance. 

The  doctrine  invoked  by  the  plaintiff  in 
this  suit  had  its  origin  in  two  decisions  by 
Lord  Eldon.  In  Yovatt  v.  Winyard,  1  Jac. 
ft  W.  394,  the  defendant  (formerly  em- 
ployed aa  a  deck  by  the  plaintiff,  who  was 
a 'veterinary  surgeon)  was  enjoined  from 
uung  medicines  compounded  from  the  plain- 
tiff's recipes  which  he  (the  defendant) 
had  surreptitiously  copied  while  in  the 
plaintiff's  employ.  In  Abcrnethy  t.  Hutch- 
inson, 3  L.  J.  Ch.  209,  the  publication  in 
the  Lancet  of  lectures  on  surgery  delivered 
by  the  plaintiff  at  St.  Bartholomew's  Hos- 
pital, which  the  defendants  had  obtained 
from  the  students  attending  the  lectures, 
was  enjoined.  The  ground  on  which  Lord 
Eldon  went  in  tfais  case  was  subsequently 
stated  by  Turner,  V.  C.  in  these  words:  "I 
will  remember  that  upon  the  first  argument 
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he  refused  to  grant  the  injuneti<m  on  the 
ground  of  copyright,  Mr.  Abernethy  not 
being  able  to  swear  that  the  whole  lecture 
was  written ;  but  that  afterwards  on  a  sec- 
ond argument  he  granted  it  on  the  ground 
of  breach  of  confidence."  See  Turner,  V. 
C,  in  Morison  v.  Moat,  9  Hare,  241,  267, 
20  L.  J.  Ch.  N.  S.  613,  15  Jur.  787. 

Since  then  the  doctrine  has  been  applied 
in  England  in  a  number  of  cases.  In  Mori- 
son  V.  Moat,  supra,  the  defendant  was  en- 
joined from  using  a  secret  formula  for  com- 
pounding a  medicine  which  had  been  dis- 
closed to  him,  in  violation  of  a. contract 
made  with  the  originator  of  the  formula. 
In  Tuck  V.  Priester,  L.  R.  19  Q.  B.  Div. 
629,  56  L.  J.  Q.  B.  N.  S.  663,  86  Week. 
Bep.  93,  62  J.  P.  213,  the  defendant,  who 
had  been  employed  by  the  plaintiff  to  print 
two  thousand  copies  of  a  picture  belonging 
to  him,  was  enjoined  from  selling  further 
copies  of  it  which  he  had  taken  surrepti- 
tiously. In  Pollard  v.  Photographic  Co.  L. 
R.  40  Ch.  Dlv.  345.  58  L.  J.  Ch.  N.  S.  251, 
00  L.  T.  N.  S.  418,  87  Week.  Rep.  266,  a 
similar  decision  was  made;  in  that  case  the 
defendant  printed  for  his  own  use  further 
likenesses  of  the  plaintiff  from  a  n^ative 
which  he  had  made  when  photographing  the 
plaintiff  in  the  ordinary  course  of  his  busi- 
ness as  a  photographer.  In  Uelmore  v. 
Smith,  L.  R.  35  Ch.  Dlv.  449,  66  L.  J.  Ch. 
N.  S.  145,  56  L.  T.  N.  S.  72,  35  Wedc  Bep. 
167,  a  clerk  was  committed  for  contempt  on 
its  being  shown  that  he  bad  taken  a  copy 
of  the  cuatomers  of  a  business  conducted  by 
a  receiver  appointed  by  the  court,  and  that 
be  had  solicited  their  custom  for  a  compet- 
ing business  which  he  bad  set  up  for  him- 
self. A  similar  decision  as  to  the  use 
of  a  list  of  the  plaintiff's  customers  sur- 
reptitiously copied  by  a  clerk  was  made  in 
Robb  V.  Green  [1896]  2  Q.  B.  1.  In  Merry- 
weather  V.  Moore  [1892]  2  Ch.  618,  61  L.  J. 
Ch.  N.  S.  606,  66  L.  T.  N.  S.  719,  40  Week. 
Rep.  540,  a  clerk  was  enjoined  from  com- 
municating to  a  subsequent  employer  the 
details  of  nuuihinery  manufactured  by  his 
former  employer,  the  plaintiff;  and  in  Lamb 
V.  Evans  [1893]  1  Ch.  218,  62  L.  J.  Ch.  N. 
S.  404,  2  Reports,  189,  68  L.  T.  N.  S.  131, 
41  Week.  Bep.  405,  the  defendants,  who  had 
been  employed  to  secure  advertisements  for 
the  plaintiff's  Trades  Directory,  and  who, 
by  the  terms  of  their  employment,  fur- 
nished at  their  own  expense  the  blocks  and 
materials  necessary  for  producing  the  ad- 
vertisements, were  enjoined  from  using  the 
blocks  and  materials  so  obtained  in  aid  of 
a  competing  directory.  For  two  other  cases 
where  the  doctrine  was  applied,  see  Tipping 
V.  Clark,  2  Hare,  382,  393,  and  Kirchner  v. 
Gruban  [1909]  1  Ch.  413,  422.  In  the  latest 
of  these  cases,  Kirchner  v.  Oruh^  [1909] 
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1  Ch.  413,  422,  Eve,  J.,  atatcB  tfae  dttstrine 
of  these  cases  in  these  words;  "I  think  it 
is  abundantly  clear  upon  the  authority  of 
Bobb  V.  Green  [1895]  2  Q.  B.  315,  64  L.  J. 
Q.  B.  K.  S.  503,  14  Reports,  680,  73  L.  T. 
N.  S.  15,  44  Week.  Rep.  25,  69  J.  P.  093, 
that  the  real  principle  upon  which  the 
employee  is  restrained  from  making  use  of 
conlidential  information  which  he  has 
g&incd  in  the  employment  of  some  oth» 
person  is  that  there  ia  in  the  contract  of 
service  subsieting  between  the  ranployer  and 
employee  an  implied  contract  on  the  part 
of  the  employee  that  he  will  not,  after  the 
service  is  determiqed,  use  infprmat;ion  which 
he  has  gained  while  the  service  has  been 
subsisting,  to  the  detriment  of  his  former 
employer." 

This  doctrine  was  applied  by  this  court 
in  Peabody  v.  Norfolk,  98  Mass.  452,  96  Am. 
Dec.  664.  In  that  case  the  plaintiff,  having 
invented  a  process  of  manufacturing  gunny 
cloth  from  jute  butts,  had  built  a  factory 
where  gunny  cloth  had  been  so  manufac- 
tured. The  defendant  Norfolk  had  been  em- 
ployed by  him  as  an  engineer  in  his  factory, 
and  had  agreed  not  to  disclose  to  others  the 
construction  of  the  machinery.  On  leaving 
the  plaintiff's  employ,  Norfolk  imparted  the 
nature  of  the  machinery  to  one  Cook,  who 
knew  of  Norfolk's  agreement.  Both  were 
enjoined.  The  doctrine  was  recognized  by 
this  court  in  Chadwick  t.  Covell,  161  Mass. 
190,  6  LJtJl.  830,  21  Am.  St  Rep.  442, 
23  N.  E.  1068,  and  CoTell  T.  Chadwick, 
153  Mass.  263,  26  Am.  St.  Rep.  626.  26  N. 
E.  856,  which  had  to  do  with  formulas  for 
compounding  medicines,  and  In  the  recent 
case  of  American  Stay  Co.  T.  Delaney,  211 
Mass.  229,  97  N.  E.  911,  Ann.  Caa.  1913  B, 
509. 

There  are  two  eases,  one  -in  California 
and  the  other  in  Illinois,  which  have  gone 
as  far  in  the  application  of  this  doctrine  as 
we  are  asked  to  go  in  the  case  at  bar.  In 
Gower  v.  Andrew,  60  Cal.  119,  43  Am.  Rep. 
242,  the  defendant,  a  clerk  employed  by  the 
plaintiffs,  who  were  warehousemen,  secured 
a  lease  of  the  warehouse  in  which  the  busi- 
ness was  conducted,  liehind  his  employers' 
backs,  by  telling  the  owner  of  it  that  the 
"plaintiffs  would  probably  give  up  the  ware- , 
house,"  and  offering  an  advance  of  $50  a 
month  in  the  rent.  The  defendant  then 
began  soliciting  custom  for  himself  as  the 
successor  of  his  employers.  On  this  becom- 
ing known,  he  was  discharged  by  his  em- 
ployers, and  was  ordered  by  the  court  to 
assign  the  lease  to  the  plaintiffs.  In  Davis 
V.  Hamlin,  108  111.  39,  48  Am.  Rep.  541, 
Davis,  who  was  the' defendant  in  the  court 
below,  was  hired  by  Hamlin,  the  lessee  of 
one  of  four  important  theaters  in  Chicago, 
as  his  business  manager.  A  year  and  tiirea 
47  L.R.A.(N.S.) 


months  before  Hamlin's '  lease  expired, 
Davis,  behind  Hamlin's  back,  secured  for 
himself  a  lease  (to  begin  on  the  expiration 
of  Hamlin's  lease)  by  giving  $4,500  mcHre 
rent  a  year.  It  appeared  in  evidence  that 
Hamlin  had  built  up  a  good  will  in  connec- 
tion with  his  theater  by  ten  year's  occu- 
pancy. Davis  was  directed  to  btUd  the  lease 
which  he  had  secured  as  trustee  for  Ham- 
lin. 

The  defendant  has  argued  tiiat  he  was  not 
within  this  rule  becanac  tfae  duty  of  secur- 
ing a  lease  was  not  intousted  by  his  em- 
ployer to  faim.  The  same  contention  was 
the  main  argument  put  forward  in  Davis 
v.  Hamlin  and  was  true  of  the  derfc  in 
Gower  v.  Andrew.  The  complaint  against 
the  defendant  is  that  he  has  made  use  of 
information  which  has  come  to  him  in  his 
employment  to  the  detriment  of  faia  on- 
ployer.  In  our  opinion  that  is  enough  to 
entitle  the  employer  to  equitable  reli^. 

We  find  nothing  in  the  case  cited  by  the 
defendant  which  calls  for  notice.  There  is 
one  case  not  cited  by  the  defendant  which 
requires  a  word  of  explanation.  We  refer 
to  Clark  v.  Delano,  205  Mass.  224,  29  LJIJL 
(N.S.)  506,  01  N.  E.  299.  The  facts  found 
by  the  master  in  that  case  were  as  follows: 
The  plaintiff  had  employed  the  defendant 
as  one  of  several  brokers  to  secure  a  loan  of 
the  money  necessary  to  prevent  the  foreclo- 
sure of  a  mortgage  on  his  (the  plaintifTs) 
land.  The  defendant  was  employed  before 
the  end  oi  May.  A  foreclosure  sale  of  the 
land  was  advertised  for  June  26th.  On  June 
18th  the  defendant  learned  from  someone 
other  than  the  plaintiff  of  the  impending 
foreclosure  sale.  On  June  18tii  or  19th  he 
reported  to  the  plaintiff  that  he  had  not 
been  able  to  secure  the  loan.  The  plaintiff 
asked  him  to  continue  his  efforts,  to  which 
the  defendant  made  no  answer,  but  the  mas- 
ter found  that  the  plaintiff  waa  justified  in 
believing  that  he  intended  to  continue  them. 
The  plaintiff  did  not  attend  the  foreclosure 
sale,  relying  on  a  statement  by  the  mort- 
gagee tliat  he  supposed  thi^t  no  one  would 
attend,  and  that  he,  the  mortgagee,  would 
have  to  bid  the  property  in,  "in  his  own  in- 
terest and  that  of  the  plaintiff."  The -de- 
fendant bought  the  property  for  himself  at 
the  foreclosure  sale,  having  conceived  the 
idea  of  doing  so  the  day  before  the  sale.  It 
was  held  that  he  had  a  right  to  do  so.  Of 
this  case  it  is  to  be  remarked  in  the  first 
place  that  the  defendant  (the  broker)  did 
not  forestall  his  employer  by  buying  be- 
hind his  back,  but  bought  at  a  foreclosure 
sale  in  no  way  brought  about  by  him.  at 
which  he  had  to  compete  with  the  plaintiff 
this  former  employer)  on  equal  terms. 
And  what  is  of  more  importance,  the  land 
had  no  peculiar  value  to^he  employer,  as 
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th«  pr^isei  in  question  in  the  case  at  bar 
bave  to  this  plaintiff,  and  aa  the  buildings 
in  question  in  Gower  t.  Andrew  and  Davis 
T.  Hamlin  bad  to  the  plaintiffs  in  those 
caaea.  For  these  two  reasons  the  defendant 
in'  Clark  v.  Delano  was  not  taking  advan- 
tage of  information  obtained  in  the  course 
of  bia  employment  as  to  the  peculiar  value 
of  the  property  to  his  employer  by  securing 
it  for  himself  behind  bis  employer's  back,  to 
bii  (the  employer's)  detriment. 

The  bill  which  was  originally  filed  by  the 
trustee  named  in  the  mortgage  is  now  be- 
ing prosecuted,  by  leave  of  court,  in  its 
name  by  the  bondholders  who  bought  in  the 
property  at  the  foreclosure  sale.  The  fore- 
closure sale  was  had  after  the  hearing  in 
the  superior  court,  but  before  the  case  was 
reported  to  this  court.  The  defendant  origi- 
nally objected  to  this,  but  the  objection 
has  not  been  argued  on  the  brief  or  at  the 
bar  and  we  treat  it  as  waived. 

The  plaintiff  in  entitled  to  a  decree  dl- 
recting  the  defendant  to  assign  to  the 
plaintiff  the  lease  obtained  by  him  on  be- 
ing paid  the  amount  of  the  rent,  if  any, 
paid  by  him  under  it,  and  to  its  costs.  See 
American  Circular  Loom  Co.  v.  Wilson,  198 
Mass.  182,  206,  126  Am.  St.  Rep.  409,  84 
X.  E.  133.  But  the  plaintiff  is  under  no 
obligation  to  the  defendant  aa  to  the  rent 
due  from  the  Lynn  Publishing  Company 
(the  mortgagor)  to  the  International  Trust 
Company,  and  paid  by  the  defendant  to  it. 

A  decree  for  the  plaintiff  on  these  terms 
must  be  settled  in  the  Superior  Court. 

So  ordered. 


MICHIGAN  SUPREMB  COURT. 
THOMAS  PELLOW  et  al.,  Trustees,  Appta., 

V. 

ARCTIC  IRON  COMPANY  et  al. 

(164  Mich.  87,  128  "N.  W.  918.) 

Joint  tenant  ~  oonveyance  by  one  —  ef- 
fect. 

1.  On«  of  two  cotenants  cannot  carve 
out  a  parcel  of  the  estate  and  convey  it  by 

Note.  —  Validtty  and  effect  of  a  deed  by 
one  cotenant,  purporting  to  convey  a 
parcel  in  severalty  to  a  third  person. 

I.  Validity  and  effect  of  conveyance,  in 
general,  aa  against  eotenanta  of 
grantor. 

a.  Conveyance  held  void,  S74. 

b.  Rule  that  deed  will  be  given  effect 

80  far  as  not  preiudicial,  674. 
c  Conveyance  held  valid,  576. 
d.  Effect  of  ootenants'  ratification, 

677. 

47  LJLA.(MA): 


I  warranty  deed  to  a  stranger,  so  ta  to  vest 
the  absolute  title  in  him,  or  render  him  a 
cotenant  with  the  nonconsenting  co-owner 
in  the  parcel  conveyed. 

Same  —  warranty  deed  ~  protection  ot 
grantee. 

2.  The  warranty  deed  of  one  cotenant,  of 
a  parcel  of  the  conunon  property  by  metes 
and  bounds,  is  not  void,  but  creates  equities 
in  the  grantee  which  will  be  protected  so 
far  as  possible  without  injury  to  his  non- 
granting  cotenant,  and  the  remaining  in- 
terest, if  any,  of  the  grantor,  will  be  charged 
in  a  partition  proceeding  to  make  good  the 
warranties  contained  in  the  deed. 

Same  —  ratiflcatton  by  co-owner. 

3.  A  nonconsenting  cotenant  may,  by 
a  course  of  dealing  with  the  remaining  prop- 
erty  after  an  attempted  grant  of  a  parcel 
of  the  property  by  the  other  cotenant,  effect 
a  ratification  of  the  grant  so  as  to  estab- 
lish the  rights  of  the  grantee  thereunder. 
Same  —  acts  constituting  ratification. 

4.  Ratification  by  one  of  two  eotenanta  of 
minerals  underlying  a  tract  of  land,  of  an 
absolute  grant  by  nis  cotenant  of  a  parcel 
of  the  property,  is  effected  by  co-operating 
in  leases  of  the  minerals  under  the  re- 
maining property,  and  permitting  the  mines 
to  be  worked  under  them,  and  the  reraltinff 
ore  to  be  partitioned  for  a  long  series  of 
years,  until  the  equities  of  the  grantees 
could  no  longer  be  protected  in  case  he  de- 
manded partition  of  the  parcels  to  grant- 
ed. 

liaches  —  grant  by  cotenant  —  proceed- 
ing to  establish  rights. 
6.  Persons  taking  an  absolute  grant  from 
one  cotenant  of  a  parcel  of  the  common 
property  are  not  guilty  of  laches  in  fail- 
ing to  take  steps  to  establish  their  rights 
against  the  nongranting  cotenant,  so  long 
as  his  conduct  indicates  that  he  acquiesces 
in  and  ratifies  the  grant. 

(Ostrander  and  Blair,  JJ..  dissent.) 

(December  7,  1910.) 

APPEAL  by  complainants  from  a  deeres 
of  the  Circuit  Court  for  Marquette 
County  in  defendants'  favor  in  a  suit  to 
quiet  title  to  certain  mineral  rights.  Re- 
versed. 

The  facts  are  stated  In  the  opinion. 

II.  Grantee  as  cotenant  in  whole  estate, 

577. 

III.  Grantee  as   cotenant  in  parcel  con- 

veyed, 577. 

IV.  Right  of  grantee,  upon  partition,  to 

have  parcel  conveyed  assigned  to 
bim,  HI  8. 

V.  Estoppel    of    cotenants    to  dispute 
grantee's  title,  580. 

As  to  the  effect  of  a  conveyance  by  one 
cotcnant  to  a  third  person  to  found  ad- 
verse possession  against  the  others,  see  note 
to  Lloyd  T.  Mills,  32  L.EA.(N.S.)  702. 
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Meisn.  Ball  ft  Ball,  A.  O.  Dnrtln,  and 
Horace  Andrews  for  appellants. 

MeBsrs.  A.  B.  ISldrcdge  and  Moses 
Hooper,  with  Mr.  8.  W.  Slianll  for  ap- 
pellees. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

The  decision  In  the  eonrt  below  contains 
the  following  language:  "There  seems  to 
be  force  in  the  position  of  the  defendants, 
that,  because  of  the  manner  of  dealing  with 
the  property  herein  involved  by  the  com- 
plainants and  their  grantors  for  over  for^ 
years,  these  lots  1  to  13  should  be  treated 
now  as  separate  and  independent  estates." 

What  the  grantees  of  Harvey  actually  did 
was  to  enter  into  possession  of  the  spect&e 


pareela  conveyed  to  fhem  with  full  wax- 
rantin  of  title  by  Harvey.  Tb^  cultivated 
the  lands,  paid  taxes  upon  -them  for  up- 
wards of  forty  years,  conveyed  righU  fif  way 
to  railroads  erossii^  them,  reserving  title 
In  themselves  to  all  the  minerab  tha«- 
under,  and  finally  conveyed  them  with  the 
same  warranties  as  to  title  they  had  re- 
ceived from  Harv^.  These  acts,  so  fu 
from  indicating  an  intention  on  the  part  of 
Harvey's  grantees  to  acquiesce  in  a  new 
cotenancy  with  Reynolds  in  tiie  individual 
parcels,  clearly  show  that  they  intended  to 
buy  from  Harvey  the  whole  title  to  tbe 
lands  deacribedf  believed  tbey  had  so  pur- 
chased, and  constantly  asserted  owner^ip 
to  the  whole  thereof.  Aside  from  the  record 
testimony  upon  this  point,  the  oral  testt- 


/.  Validity  and  effect  of  eonveyaneef  in 
general,  aa  aoutntt  cotenanta  of 
grantor. 

a.  Conveyance  held  void. 

In  some  cases,  as  in  Griswold  v.  Johnson, 

6  Conn.  303,  it  haa  been  said  that  a  deed 
by  one  cotenant  of  a  specific  part  of  the 
common  estate  by  metes  and  bounds,  with- 
out any  co-operation  by  the  other  cotenants, 
ia  void,  and  conveys  no  title  whatever  to 
the  grantee. 

And  while  this  general  statement  is  un- 
doubtedly too  broad,  as  such  a  conveyance 
is  good,  at  least,  by  estoppel,  as  against 
the  grantor  (see  38  Cyc  115),  tbe  Con- 
necticut court  further  said,  in  Marshall  v. 
Trumbull,  28  Conn.  183,  73  Am.  Dec.  667: 
"Deeds  and  other  conveyances  of  such  prop- 
erty [a  specific  part  of  a  common  estate 
by  metea  and  bounds]  are  not  merely  in- 
operative against  tbe  rights  of  other  ten- 
ants, when  a  partition  is  made,  but  they 
are,  as  remarked  by  Judge  Hosmer,  un- 
doubtedly void,  and  the  other  cotenants 
may  at  all  times  so  treat  them." 

And  it  has  been  expreaaly  held  that  a 
conveyance  made  by  one  tenant  in  common, 
of  a  portion  of  the  common  estate  by  metea 
and  bounds,  is  void  as  against  a  cotenant, 
and  ia  not  merely  voidable  by  the  latter, 
and  valid  until  he  gives  notice  to  the 
grantor  that  he  elects  to  avoid  it.  And  the 
cotenant  may  entirely  disregard  such  a  con- 
veyance, and  procpcd  to  occupy  any  portion 
of  the  estate  as  freely  as  before  it  was 
made,  "because  it  can  have  no  legal  effect 
upon  his  rights."  Duncan  v.  Sylvester,  24 
Me.  482,  41  Am.  Dec.  400. 

And  "it  is  also  settled  in  New  Hampshire 
that  the  conveyance  by  one  tenant  in  com- 
mon of  a  part  of  the  land  .by  metes  and 
bounds  is  not  valid  as  against  the  other 
tenant  in  common,  unless  his  assent  to  it 
is  manifested  bv  Bome  proper  act."  Ballou 
V.  Hale,  47  N.  H.  347,  93  Am.  Dec.  438. 

So,  it  has  been  held  that  a  deed  by  one 
tenant  in  common,  purporting  to  convey 
a  part  of  the  common  estate  by  metes  and 
bounds,  cannot  be  held  good  as  against  the 
47  L.R.A.(N.S.) 


other  tenant  in  common,  for  any  portion  of 
the  land  described,  without  a  partition 
{Great  Falls  Co.  v,  Worater,  16  N.  H.  412) ; 
and  that,  as  one  cotenant  cannot  convey  a 
part  of  the  common  estate  by  metes  and 
bounds  to  a  struiger,  if  he  attempts  so  to 
do,  and  his  grantee  takes  possesion,  tlie 
latter  acquires  no  seisin  by  entry  under 
the  deed  (Porter  v.  Hill.  9  Mass.  34,  6  Am. 
Dec.  22),  and  is  liable  to  the  other  owners 
for  the  use  and  occupation  of  the  premises 
(Mattox  V.  Hightabue,  39  Ind.  96). 

And  there  are  other  cases  to  the  effect 
that  such  a  conveyance  is  inoperative  and 
void  as  a^inst  the  eotenuits  of  the  grantor. 
Hartford  k  B.  Ore.  Co.  t.  Miller,  41  Conn. 
112,  30  Mor.  Min.  R^.  363  (obiter) ;  Adam 
V.  Briggs  Iron  Co.  7  Cush.  361,  13  Mor.  Min. 
Rep,  225  {obiter)  ;  Richardson  v.  Miller, 
48  Miss.  311;  Boston  Franklinite  Co.  v. 
Condit,  10  N.  J.  Eq.  394,  17  Mor.  Min.  Rep. 
301  iobiter). 

b.  Rule  tAot  deed  will  be  given  ejfaeC 
so  far  aa  not  prejuditOal. 

On  the  other  hand,  while  one  cotenant 
cannot  convey  a  distinct  portion  of  the  com- 
mon estate  by  metes  and  bounds  to  the 
prejudice  of  bis  cotenants  (McKey  v.  Welch, 
22  Tex.  390;  Dom  v.  Dunham.  24  Tex. 
366;  Worthington  v.  Staunton,  16  W.  Va. 
208),  the  better  rule  nems  to  be  that  a 
deed  made  by  one  coteiMnt,  which  pnrporta 
to  convey  a  distinct  parcel  of  the  estate, 
being  valid  as  against  the  grantor,  is  also 
valid  as  against  his  cotenants,  in  so  far 
aa  not  prejudicial  in  any  way  to  their 
rights,  and  is  merely  voidable  by  them, 
rather  than  alisolutely  void  as  i^cainst 
Uiem. 

As  said  in  Soutter  v.  Porter,  27  Me.  40S, 
while  a  eonveyance  by  a  tenant  in  common 

of  a  portion  of  tbe  common  estate  by  metea 
and  bounds  cannot  Itupeir  or  vary  tbe 
rights  of  a  cotenant,  "The  law  will  give 
effect  to  that  conv^ance  so  far  as  it  may 
do  so  consistently  with  a  preservation  of 
the  entire  rights  of  the  cotenant,  and  no 
further.  It  may  prove  to  be  effectual  to 
convey  the  titis  of  the  grantor  to  his  gran* 
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mony  of  Ctesar  CfaarleB,  one  of  the  original 
granteea  of  Harvey,  and  the  only  one  whose 
tefltimony  was  taken,  places  the  matter  be- 
yond dispute,  and  I  think  it  is  equally  clear 
that  neither  Reynolds  nor  his  grantees  con- 
sidered that  a  new  cotenancy  had  been 
created  by  Harvey's  deeds,  for  the  record 
fails  to  show  that  during  the  entire  period 
elapsing  since  those  deeds  were  made,  any 
effort  had  been  made  by  any  of  the  owners 
of  the  Reynolds  interest  to  pay  their  just 
proportion  of  the  taxes.  These  facts  are 
adverted  to,  not  as  in  any  manner  bearii^ 
upon  the  claim  of  complainants  to  title  by 
adverse  possession,  which  is  untenable,  but 
as  indicating  the  acquiescence  of  Reynolds 
in  the  acta  of  Harvey.  Again  the  learned 
trial  judge  says:    "If  Harvey  had  the  right 

tee,  or  it  may  not.  That  must  depend  upon 
K  fact  to  be  yet  ascertained,  whether  the 
estate  bo  conveyed  by  metes  and  bounds 
•hall,  upon  partition  of  the  premises,  be 
assigned  to  the  right  of  the  grantor  or  his 
assignee.  Upon  so  much  of  the  estate  as 
may  be  hereafter  thus  assigned,  that  con- 
veyance embracing  it  may  operate  and  con- 
vey the  title  of  the  grantor  to  the  grantee. 
If  no  part  should  be  thus  assigned,  it  will 
prove  to  be  wholly  inoperative." 

Thus,  it  has  been  held  that  a  deed  from 
one  tenant  in  common  of  a  distinct  parcel 
of  the  common  estate  by  metes  and  bounds 
can  be  avoided  only  by  a  cotenant,  "and 
then  only  so  far  as  necessary  to  enable  him 
to  raocure  an  equitable  partition."  Wells 
v.  Heddenderg,  11  Tex.  Civ.  App.  3,  30 
S.  W.  702. 

The  grantee  bai  the  same  rights  In  re- 
spect to  the  possession  and  profits  of  the 
parcel  as  the  grantor  himself  had,  so  long 
as  the  other  cotenants  do  not  choose  to 
ask  for  a  partition.  Baliou  v.  Hale^  47  N. 
H.  347,  93  Am.  Dec.  438. 

He  is  entitled,  until  partition,  to  the  use 
and  possession  of  the  parcel  conveyed,  as 
eotenant  with  tiie  other  owners.  Stark  v. 
Barrett,  15  Oal.  861. 

And  where  two  cotenants  have,  by  agree- 
ment, laid  off  the  common  estate  into  town 
lots,  a  grantee  of  a  lot  from  one  of  the 
cotfoiants  is  entitled,  as  against  the  other 
cotenant,  to  enjoy  with  him  the  fruits  of 
the  undivided  lot,  to  the  extent  of  the 
grantor's  interest.  Shepherd  v.  Jernigan,  61 
Ark.  276,  14  Am.  St.  Rep.  50,  10  S.  W.  765. 

But  the  grantee's  right  of  possession  is 
subject  to  the  contingency  of  the  loss  of 
the  premises,  if,  iipon  a  partition  of  the 
whole  estate,  they  should  not  be  allotted  to 
the  grantor, — the  conveyance  being  inoper- 
ative to  impair  any  of  the  rights  of  the 
grantor's  cotenants.  Stark  v,  Barrett,  su- 
pra; Kenoye  v.  Brown,  82  Miss.  607,  100 
Am.  St.  Rep.  646,  35  So.  163. 

But  if,  on  a  partition  of  the  common  es- 
tate, the  part  conveyed,  or  any  portion 
thereof,  falls  to  the  title  of  the  granting  co- 
tenant,  to  that  extent,  his  grantee  may 
47  LJt.A.(N£.) 


to  plat  the  property  and  sell  what  he 
owned,  as  it  seems  to  me  he  had,  this  oper- 
ated to  segregate  the  property  from  the 
mass,  without  any  act  on  the  part  of 
Reynolds."  This  statement  of  the  law  is 
quoted  by  my  Brother  Ostrander,  and  upon 
it  he  says  decision  may  be  safely  rested. 
No  authority  is  cited  either  hy  the  learned 
trial  judge  nor  by  my  Brother  in  support  of 
this  proposition. 

By  what  right  may  a  tenant  in  common 
carve  out  a  parcel  of  the  common  estate  and 
conv^  his  interest  therein  to  a  stranger, 
thus  creating  a  separate  freehold  and  a 
new  cotenancy  between  his  grantee  and  his 
nongranting  cotenant  T  I  know  of  none.  If 
Harvey  could  subdivide  a  small  tract  of  the 
common  eatate  into  6-acre  lots,  and  hy  con- 
claim  the  title  acquired  on  the  partition. 
Groat  Falls  Co.  v.  Worster,  IS  N.  H.  412. 

As  said  in  Kenoye  v.  Brown,  supra,  "the 
true  principle  to  be  deduced  from  the  au- 
thorities is  that,  where  one  tenant  in  com- 
mon makes  a  conveyance  by  specific  metes 
and  bounds  of  a  part  of  the  common  estate, 
such  deed  is  voidable  in  so  far  forth  as  it 
operates  to  the  prejudice  of  bis  cotenants, 
at  their  election,  but  will  convey  the  in- 
terest of  the  grantor  in  the  parcels  spedfle- 
ally  conveyed,  as  against  the  grantor,  and 
if,  in  the  subsequent  partition,  the  particu- 
lar tract  thus  conveyed  by  metes  and  bounds 
should  be  assigned  to  the  cotenant  convey- 
ing, the  title  wilt  inure,  by  virtue  of  the 
doctrine  of  estoppel,  to  his  grantee." 

And  in  Ballou  v.  Hale,  supra,  the  court 
further  said :  "At  the  same  time  it  is  well 
Settled  that  such  a  deed  is  not  void  or  whol- 
ly inoperative,  as  respects  the  grantor;  but 
will  be  effective  to  convey  such  land,  if 
.  .  .  there  be  a  subsequent  valid  parti- 
tion by  which  the  land  so  granted  is  as- 
signed to  the  share  of  the  grantor." 

And  accordingly,  while  a  conveyance  by 
one  joint  tenant  or  tenant  in  common,  of  a 
part  of  the  common  estate  by  metes  and 
bounds  to  a  stranger,  can  have  no  legal  ef- 
fect to  the  prejudice  of  a  cotenant,  yet, 
such  cotenant  cannot  object  to  the  con- 
veyance, after  he  has  had  his  interest  set 
off  to  him  on  a  partition,  and  his  share 
has  been  so  assigned  as  not  to  include  any 
part  of  what  was  conveyed  by  his  cotenant. 
Vamum  v.  Abbot,  12  Mass.  474,  7  Am.  Dec. 
87. 

But  "the  limitation  is  'always  strictly 
observed,  that  such  deed  shall  not  be  per- 
mitted to  operate  to  the  prejudice  of  the 
cotenants  of  the  grantor."  Kenoye  v. 
Brown,  supra. 

"As  to  Uiem  the  well-settled  rule  is  that 
they  are  not  to  be  prejudiced  by  convey- 
ances made  by  their  cotenants  to  specific 
parcels,  and  that  their  titles  remain  un- 
affected thereby,  the  conveyances  passing 
only  such  interest  in  the  parcels  conveyed 
as  the  cotpnants  could  convey."  Broom  v. 
Pearson,  08  Tex.  468,  85  S.  W.  790,  86  8. 
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veying  Ms  internet  therein  to  third  persona 
thus  create  independent  cotenancies  Itetween 
each  of  his  grantees  and  his  own  cotenant, 
it  is  entirely  obvious  that  he  might  mh- 
divide  the  entire  1,400-acre  tract  intb  lots, 
not  of  6  acres,  but  of  I  aero,  Or  even  less, 
and  by  conveying  each  separate  lot  to  a 
different  individual,  he  eould  thus  create 
1,400  or  more  new  cotenancies  between  hia 
grantees  and  his  cotenant.  Simply  to  state 
such  a  proposition  is  to  refute  it,  and  yet, 
in  principle,  such  a  course  would  in  no 
wise  differ  from  the  course  he  followed. 
Harvey's  deeds  warranted  the  title,  not  to 
his  interest,  but  to  the  whole  estate  de- 
scribed therein.  Those  deeds,  as  between 
hie  grantees  and  Revnolda,  were  juat  as  in- 
effectual to  pass  his  interest  in  the  specific 


parcels  described  as  they  were  to  pass  the 
entire  title.  To  give  them  effect  as  convey- 
ances of  Harvey's  interest  in  the  parcels 
described,  Reynolds'  assent  would  be  just 
as  necessary  as  it  would  be  to  give  them 
effect  according  to  their  tenor. 

Defendants  now  say  they  are  operative  to 
convey  the  individual  interest  of  Harvey. 
How  did  tliey  become  so?  Xo  act  of  Rey- 
nolds is  pointed  out  as  recognizing  Harvey^s 
riglit  to  convey  his  interest  in  these  parcels 
by  him  carved  out  of  the  common  estate, 
which  cannot  with  equal  force  be  urged  as 
a  ratiHeation  in  fact  of  the  entire  trans- 
action. 

The  bill  of  complaint  alleges  and  the  an- 
swer admits  the  cotenancy  of  Harvey  and 
Reynolds  in  the  minerals  underlying 


W.  733,  reheariag  denied  in  98  Tex.  476,  86 
8.  W.  783. 

So,  while  a  deed  of  a  part  of  common 
property  by  metea  and  bounds,  by  one  of 
several  tenants  in  comraon,  is  voidable  only 
by  the  other  cotenants  or  some  of  them, 
and  is  valid  against  all  other  persona 
(Nichols  V.  Smith,  22  Pick.  316;  Dall  v. 
Brown,  5  Gush.  280;  Frost  v.  Courtis,  172 
Man.  401,  52  N.  E.  51S),  "the  general  rule 
seems  to  be  well  settled,  that  one  tenant 
in  common  cannot,  as  against  hia  cotenanta, 
convey  a  part  of  the  property  in  severalty 
by  metes  and  bounds  .  .  .  The  reason 
is  obvious.  His  title  is  to  an  undivided 
share  of  the  whole,  and  he  is  not  authorized 
to  carve  out  hia  own  part,  nor  to  convey  in 
such  a  manner  aa  to  compel  his  cotenants 
to  take  their  shares  in  several  distinct  par- 
cels, such  as  he  may  please."  Great  Falls 
Co.  V.  Worster,  16  N.  H.  412. 

That  is,  the  grantee  acquires  no  rights 
to  the  prejudice  of  any  right  of  the  co- 
tenanta of  the  grantor,  but  his  rights,  as 
against  such  cotenants,  are  precisely  tliose 
pertaining  to  the  grantor  in  the  specific 
tract  convened.  He  acquirea  all  the  in- 
tereat  of  hu  grantor,  which  is  a  tenancy 
In  common  with  the  cotenants  of  the 
grantor  in  the  tract  conveyed;  but  the  con- 
veyance does  not  sever  the  specific  tract 
from  the  whole  estate,  as  against  the  co- 
tenants,  and  the  whole  estate  remains  liable, 
in  their  favor,  to  a  partition,  as  it  would 
have  been  had  a  conveyance  not  been  made, 
and  the  grantee's  interest  is  therefore  sub- 
ject to  the  contingency  of  the  loss  of  it, 
if,  on  a  partition  of  the  whole  estate,  the 
specific  tract  is  allotted  to  one  of  the  co- 
tenants  of  the  grantor.  Gates  v.  Salmon, 
35  Cal.  576,  95  Am.  Dec.  139. 

And  accordingly,  a  conveyance  by  one 
tenant  in  common,  of  a  specific  part  of  the 
common  estate  by  metes  and  bounds,  is  void 
as  against  a  cotenant  of  the  grantor,  to 
whom  the  part  conveyed  has  been  assigned 
upon  a  BuliKcquent  partition.  Jewett  v. 
Pt(«pkton.  3  Yerg.  402.  24  Am.  Doc.  .'>fl4. 

And  a  deed  from  one  cotenant,  which  pur 
ports  to  convey  a  defined  and  designated 
portion  of  the  tract  of  land  held  in  com- 
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mon,  is  inoperative  and  void  aa  against 
cotenants  of  the  grantor,  who  womd  be 
prejudiced  thereby.    Good  v.  Coombs,  28 

Tex.  34. 

Thus,  a  deed  by  one  cotenant  of  a  farm, 
purporting  to  convey  the  timber  on  a  cer- 
tain portion  of  the  farm,  described  by  metes 
and  bounds,  is  inoperative  as  to  the  co- 
tenants  of  the  grantor.  Lee  v.  Follen^y, 
Ft3  Vt.  36,  138  Am.  St.  Bep.  1061,  74  Atl. 
327. 

And  a  lease  by  one  tenant  in  common  of 
a  distinct  portion  of  the  common  estate  by 
metes  and  Dounds  is  inoperative  as  against 
his  cotenant.    Shepardson  T.  Rowland,  2S 

Wis.  108. 

While  the  grantee  under  a  conveyance 
b^  one  tenant  in  common  of  a  specific  por- 
tion of  the  common  estate  may  occupy  the 
position  of  the  grantor,  and  the  conveyance 
may  be  valid  as  again;3t  the  grantor,  at 
least,  by  way  of  estoppel,  this  is  not  so 
when  the  conveyance  is  prejudicial  to  the 
rights  of  the  cotenanta,  but,  in  such  case, 
the  conveyance  is  void  in  so  far  as  it  is 
thus  prejudicial.  Fredrick  T.  Fredrick,  219  - 
111.  568,  70  N.  W.  856. 

And  a  grantee  from  one  tenant  in  ocMn- 
mon,  of  a  specific  part  of  the  common  es- 
tate by  metes  and  bounds,  baa  not  a  good 
title  to  such  part  for  the  purpose  of  a 
sale  by  him,  where  the  cotenant  of  his 
grantor  has  never  acquiesced  in  or  author- 
ized the  conveyance,  or  accepted  the  re- 
mainder of  the  property  as  his  interest 
therein,  and  it  is  not  shown  that  such 
conveyance  is  not  to  the  prejudice  of  tiie  co- 
tenant.  Talkin  v.  Anderson,  —  Tex.  — ,  IB 
S.  W.  350. 


e.  Conveyance  held  valid. 

In  Missouri  it  has  been  held,  overruling 
prior  obiter  statements  to  the  contrary  in 
Primm  v.  Walker,  38  Mo.  94.  that,  as  the 
statute  conceniing  partitions  provides  for 
a  sale  of  the  land  and  division  of  the  pro- 
ereds,  if  partition  in  kind  would  prejudice 
the  rights  of  the  parties,  the  reason  for 
the  rule  that  a  conveyance  by  one  tenant 
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entire  1,400-acTe  tntct  The  southeast  quar- 
ter erf  wetion  6,  from  which  Harv^  sold,  by 
metea  and  bonnds,  the  tiuree  6-acre  parcels 
here  in  question,  lies  in  the  heart  of  this 
tracts  wholly  surrounded  by  other  lands 
h^d  in  common.  This  situation  is  wholly 
at  Tarianoe  with  the  facts  in  Butler  t. 
Rvyn,  26  Mich.  53,  12  Am.  Rep.  218,  upon 
which  defendant  relies,  and  which  was  fol- 
lowed in  the  lower  court.  There  the  court 
■aid:  The  lots  in  question  in  these  actions 
of  ejectment  all  belong  to  the  governor  and 
judges  plat  of  the  ci^  of  Detroit,  and  are 
■eparate  freeholds."  There  the  subdiTision 
was  an  ancient  one  with  the  malcing  of 
which  none  of  the  parties  had  anything  to 
do.  It  is  not  to  be  questioned  that  conten- 
ants,  acting  in  concert,  may  subdivide  a 


portion  of  the  common  estate,  and  thus 
create  separate  freeholds,  an  interest  in 
any  one  of  which  might  be  sold.  See  au- 
thorities cited  in  Butler  v.  R<^,  supra: 
but  this  is  no  authority  for  saying  that  one 
of  two  cotenants  may  alone  accomplish  such 
a  severance. 

A  eotenant  may  sell  and  conv^  the  whole 
or  any  aliquot  part  of  his  undivided  inter- 
est in  the  whole  property,  but  be  cannot, 
without  the  consent  of  tbe  other,  convey 
an  undivided  interest  in  any  specific  parcel 
of  the  common  holding,  nor  can  h^  with- 
out such  consent  or  subsequent  ratification 
by  his  eotenant,  convey  by  metes  and 
bounds  a  specific  parcri  of  the  conmion 
estate,  and  thus  sever  it  so  as  to  bind  the 
nongranting   eotenant.     Freeman,  Coten- 


in  common  of  a  part  of  the  common  estate 
by  metes  and  bounds  is  void  as  to  a  non- 
consenting  eotenant  does  not  exist,  and  that, 
in  that  state,  such  a  conveyance  is  valid, 
not  only  as  to  the  grantor,  but  as  to  hia 
cotenants.  Bamhart  v.  Campbell,  50  Mo. 
«97. 

And  in  Fuller  v.  Swensberg,  106  Micb. 
305,  S8  Am.  St.  Rep.  481,  S4  N.  W.  463,  al- 
though the  question  was  as  to  tbe  suffi- 
ciency of  the  conveyance  as  a  foundation 
for  constructive  adverse  possession,  the 
court  said  that  tbe  rule  that  a  conveyance 
by  a  tenant  in  common  of  a  specific  part 
<u  the  common  property  to  a  stranger  can 
have  no  legal  effect,  or  operate  to  tbe  preju- 
dice of  a  eotenant,  has  no  application  to  a 
conveyance  which  does  not  attempt  to  carve 
out  a  specific  parcel  from  a  larger  tract,  but 
conveys  one  of  two  separate  and  distinct 
parcels  into  which  the  common  property  has 
already  been  divided. 


d.  Bifect  of  eotenants'  rattflcaUon. 

Although  a  deed  from  one  eotenant,  of  a 
specific  portion  of  the  common  estate,  by 
metes  and  bounds,  is  voidaUe  by  tbe  co- 
tenants  of  the  grantor,  in  so  far  as  it  <s 
prejudicial  to  their  rights,  their  subse- 
quent release  to  him  of  all  their  title  in 
the  premises  conveyed  operates  as  a  con- 
firmation of  the  grantee^a  title.  Johnson 
V.  Stevens,  7  Cuah.  431. 

"Such  deed  will  bec<Hne  opeiative  and 
pass  to  the  purchaser  of  such  lands  by  metes 
and  bounds  if  the  other  tenants  in  common 
before  partition  confirm  and  ratify  it" 
{ Worthington  v.  Staunton,  16  W.  Va. 
208) .  and  it  "will  be  effective  to  convey  such 
land  if  tiie  cotenants  shall  afterward,  by 
release  or  other  woper  act,  assent"  (Bal' 
lou  V.  Hale,  47  N.  H.  347,  03  Am.  Dec.  438) ; 
and  "if  the  cotenants  then  or  subsequently, 
by  a  suitable  conveyance,  confirm  the  grant, 
the  grantee  still  holding  under  his  deed, 
it  becomes,  in  effect,  operative  and  binding 
nptm  all  concerned"  (Hartford  &  8.  Ore. 
Co.  T.  Miller,  41  Conn.  112,  3  Mor.  Min. 
Sep.  363). 
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//.  Grantee  as  eotenant  in  whole  estate. 

A  deed  by  one  tenant  in  common  of  a 
part  of  the  common  estate  by  metes  and 
bounds  cannot,  as  against  his  cotenants, 
operate  to  convey  to  the  grantee  such  a 
proportion  of  tbe  whole  estate  as  the  spe- 
cific part  bears  to  the  whole.  It  cannot  he 
extended  so  as  to  include  lands  not  de- 
scribed. Great  Falls  Co.  v.  Worstn-,  15 
N.  H.  412. 

And  in  no  event  can  such  a  deed  oper- 
ate contraty  to  the  expressed  declarations 
and  intentions  of  the  parties,  to  convey 
an  estate  in  common  instead  of  an  estate 
in  severalty.  Soutter  v.  Porter,  27  Me. 
406. 

III.  Orantee  am  eotenant  in  parcel  eon- 

veyed. 

One  tenant  in  common  of  land  cannot, 
Inr  his  own  deed,  and  without  the  eo-opera- 
tion  of  his  cotenants,  select  and  dispose  of 
his  own  several  interest  in  the  common 
property,  as  a  distinct  parcel,  by  metes  and 
bounds;  and  if  he  attempts  so  to  do,  even 
though  the  distinct  parcel  conveyed  is  equal 
in  value  to  bis  undivided  interest  in  the 
whole  tract,  the  interests  of  bis  cotenants 
in  the  parcel  remain  the  same  as  before, 
and  his  grantee  takes  only  his  undivided 
interest  in  that  parcel.  Warthen  v.  Siefert, 
139  Ind.  233,  38  N.  E.  464;  Morjt  T.  Murphy, 
83  Cal.  12,  23  Pac.  63. 

But  tbe  grantee  does  not  become  a  co- 
tenant  in  the  parcel  conveyed,  with  the  co- 
tenants  of  the  grantor,  so  as  to  give  him 
an  absolute  right  to  sue  for  a  partition  of 
that  parcel.  Boggess  v.  Meredith,  16  W. 
Va.  1. 

Nor  oan  the  cotenants  of  the  grantor  in 

a  deed  purporting  to  convey  a  distinct  par- 
cel of  the  common  estate  enforce  partition 
of  such  parcel  against  tbe  grantee,  leaving 
remaindt-r  of  the  common  estate  unpar- 
titioned.  for.  while  it  is  well  settled  that  a 
deed  of  a  portion  of  a  common  estate  by 
metes  and  bounds,  even  where  the  estate 
In  common  is  composed  of  separate  parcels, 
mav  be  treated  as  void  by  the  otner  co- 
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ancy,  §  199;  TiEfany,  Bea!  Prop.  §  170; 
Porter  v.  Hill,  9  Masa.  34,  6  Am.  Dec.  22; 
De  Witt  V.  Harvey,  4  Gray,  486;  Adam  T. 
Briggs  Iron  Co.  7  Cuah.  361,  13  Mor.  Min. 
Rep.  225;  Staniford  t.  FuUerton,  18  Me. 
229;  White  v.  Sayi«,  2  Ohio,  110.  But 
when  one  cotenant  asaumes  to  convey  in 
fee>  by  metes  and  bounds,  a  parcel  of  the 
common  estate,  as  Harvey  did  in  the  caae 
at  bar,  his  deed  is  not  void,  but  it  creates 
equities  in  his  grantee  which  will  be  pro- 
tected and  enforced  so  far  as  is  possible 
without  injury  to  the  nongranting  coten- 
ant. 

Mr.  Justice  Montgomery  speaking  for  the 
majority  of  the  court  in  Mee  v.  Benedict, 
98  Mich.  280,  22  L.RJ^.  641,  39  Am.  St. 
Rep.  648,  67  N.  W.  176,  said:    "But  it 


seems  to  me  the  more  correct  way  to  state 
the  result  of  the  authorities  is  that  such  a 
conveyance  is  good  as  between  the  parties 
to  it,  but  that  it  is  not  to  be  permitted  to 
affect  injuriously  the  rights  of  the  coten- 
ants.  This  results  in  nothing  more  than 
that,  on  partition,  the  cotenant  should  be 
entitled  to  partition  precisely  as  though  no 
conveyance  had  been  made.  But  it  seems 
to  me  a  manifest  perversion  of  justice  to 
say  that,  because  the  lav  declares  that  the 
cotenant  may  not  have  his  ri^ts  injuTi<ms- 
ly  affected  by  such  a  conveyance,  he  may 
profit  by  the  fact  that  he  is  a  cotenant,  and 
that  circumstance  shall  enable  him  to  de- 
feat the  right  vested  in  the  grantees  of  hia 
cotenant." 

Freeman  on  Cotenancy,  S  199,  saysi  **A1- 


tenants,  they  cannot,  without  recognizing 
the  full  validity  of  the  deed  as  an  opera- 
tive convqrance,  recognise  it  to  the  limited 
extent  of  conveying  the  interest  of  the 
grantor  irt  the  parcel  therein  described,  and 
thus  treat  the  grantee  as  their  cotenant  in 
this  parcel  only.  The  grantee  "has  a  legal 
right  that  the  tenants  m  common  shall  rec- 
ognize the  deed  as  valid  which  purported 
to  convey  to  him  by  metes  and  bounds  a 
parcel  of  the  common  estate,  or  that  they 
should  treat  it  as  invalid  and  deal  only 
with  his  grantor."  The  grantee  has  the 
right  that  the  whole  share  of  his  grantor 
in  Uie  common  estate  be  considered  in 
any  partition,  and  that  he  should  not  be 
required  to  limit  himself  to  the  grantor's 
proportion  of  the  tract  which  he  has  as- 
sumed  to  convey  in  severalty.  And  "while 
partition  is  to  be  made  with  reference  to 
the  rights  of  cotenants,  there  is  no  reason 
why,  uiese  being  regarded,  it  should  not  be 
made  so  as  to  protect  those  who  may  be 
protected  and  benefited  incidentally."  If, 
as  a  result  of  a  partition  between  the  other 
cotenants  and  the  grantor,  the  parcel  of 
land  conveyed  should  be  assigned  to  tho 
grantor,  then  the  conveyance  might  operate 
by  way  of  estoppel  against  him,  and  the 
grantee  is  entitled  to  the  chance  that  such 
a  partition  may  be  made,  and  that  he  may 
thus  be  invested  with  a  title.  Barnes  v. 
Lynch,  151  Mass.  510,  21  Am.  St.  Bep.  470, 
24  N.  E.  783. 

But  in  Otiio,  while  one  cotenant  cannot 
work  a  division  of  the  common  estate  by 
conv^ing,  as  his  share,  a  specific  part  of 
the  common  property  by  metes  and  ooundu, 
it  has  been  held  that,  even  against  the  co- 
tena.nt8  of  the  grantor,  a  deed  purporting 
so  to  convey  a  distinct  parcel  vests  in  the 
grantee  the  proportional  undivided  inter- 
est of  the  grantor  in  that  parcel.  White  v. 
Sayre,  2  Ohio.  110;  Prentiss'  Case,  7  Ohio 
pt.  2,  p.  129.  30  Am.  Dec.  203;  Dennison  v. 
Foster,  0  Ohio,  120,  34  Am.  Dec.  429. 

And  the  grantee  may  maintain  ejectment 
against  the  cotenants  of  the  grantor,  if 
they  keep  him  out  of  possession.   White  v. 
Sayre,  supra. 
47  L.RJ1.{N.S.) 


IV.  Right  of  grantee,  upon  partition,  to 
have  parcel  conveyed  assigned  to 
him. 

As  one  cotenant  has  no  right,  on  parti- 
tion, to  select  any  particular  porti(m  of  the 
land,  and  insist  on  having  his  part  set  off 
in  that  specific  portion,  so  be  cannot  conv^ 
such  a  right  to  his  grantee.  McRey  v. 
Welch,  22  Tex.  390. 

And  notwithstanding  an  attempted  con- 
veyance by  one  cotenant  of  a  speDific  por- 
tion of  the  common  estate  by  metes  -  and 
bounds,  the  other  cotenants  may  have  tho 
j  portion  sought  to  be  convejred  set  apart  to 
them  in  a  partition.  Dom  T.  Dunham,  2-t 
Tex.  366. 

As  said  in  Marshall  v.  Trumbull,  28  Conn. 
183;  73  Am.  Dec.  667:  "It  is  well  settled 
that  one  tenant  in  common  can  neither  sell 
nor  encumber  any  part  of  the  estate  1^ 
metes  and  bounds,  so  as  to  prevent  Bach  a 
division  or  distribution  as  would  giv<B  the 
other  tenants  in  common  an  unencumbered 
title  to  the  part  thus  sold  or  enciunbered." 

But  "while  a  cotenant  has  no  power  to 
devest  the  title  of  bis  co-owners  1^  selling 
a  specific  part  of  the  econmon  property, 
yet  it  is  welt  established  that  a  eimrt  of 
equity  will  protect  such  a  purchaser,  if  this 
can  be  done  without  injury  to  the  other 
owners,  by  setting  apart  to  the  vendee  of 
the  cotenant  the  particular  tract  bought." 
Furrh  v.  Winston,  66  Tex.  521,  1  S.  W. 
627. 

While  a  deed  by  one  cotenan^  of  a  specific 
part  of  the  common  estate,  is  not  good  as 
a  conveyance  of  a  legal  estate  therein  as 
against  the  cotenants  of  the  grantor,  it 
should  be  regarded  as  conveying  the  eqnit* 
able  interest  of  the  grantor,  and  equity,  in 
decreeing  partition,  will  have  regard  not 
merely  to  the  legal  rights  of  the  original 
tenants  in  common,  but  to  tfae  equitable 
rights  of  one  to  whom  such  equitable  in- 
terest  has  been  conveyed.  Hunt  t.  Crowell, 
2  Edm.  SpI.  Cas.  386. 

And  accordingly,  while  a  deed  from  oii« 
j  cotenant,  of  a  specific  portion  of  the  eom- 
i  mon  estate,  by  metes  and  bounds,  will  not 
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though  the  deed  does  not  impair  the  rights 
of  the  other  coteDaots,  it  hy  no  means  fol- 
lows that  they  may  treat  it  aa  void,  or 
entirely  disregard  it.  While  falling  short 
of  what  it  professes  to  be,  it  nevertheless 
operates  on  the  interest  of  the  grantor,  by 
transferring  it  to  the  grantee.  The  latter 
acquires  rights  which  the  cotenants  ought 
to  be  bound  to  respect.  They  ought  not  to 
be  permitted  to  ignore  his  conveyance,  and 
treat  him  as  one  having  no  interest  in  the 
property." 

Again  at  §  205,  the  same  author  says: 
"But  while  no  such  grantee  has  an  absolute 
legal  right  to  have  the  part  granted  to  him 
set  off  to  him  or  b'<8  grantor  upon  partition, 
yet  he  has  rights  which  will  receive  the  con- 
sideration of  the  Court,  and  will  be  respect- 
be  suffered  to  prejudice  the  rights  of  other 
cotenants,  it  will  be  respected  so  far  as 
it  can,  consistently  with  the  rights  of  the 
others;  and  a  court  of  equity,  upon  parti- 
tion of  the  common  estate,  will  set  apart 
to  the  grantee,  as,  or  on  account  of,  his 
grantor's  share,  the  particular  tract  con- 
veyed to  him,  if  this  can  be  done  without 
prejudice  to  the  cotenants  of  the  grantor 
(Emeric  t.  Alvarado,  00  Cal.  444,  27  Pac. 
338;  Young  V.  Edwards,  33  S.  C.  404,  10 
L.R^.  56,  26  Am.  St.  Rep.  689,  11  S.  E. 
1066;  Cameron  v.  Thurmond,  56  Tex.  22; 
Beale  v.  Johnson,  46  Tex.  Civ.  App.  119,  99 
S.  W.  1045;  Hitt  v.  Caney  Fork  Gulf  Coal 
Co.  124  Tenn.  334,  130  S.  W.  003;  Boggess 
V.  Meredith,  16  W.  Va.  1;  Worthington  v. 
Staunton,  16  W.  Va.  208),— as  where  all 
the  land  ia  of  like  quality  and  value,  and 
the  grantor  owns  enough  to  make  good  to 
the  grantee  upon  his  warranty  in  the  deed, 
the  full  amount  conveyed  (Bealc  v.  John- 
son, supra) ;  or  where  the  common  estate 
consists  of  2,160  acres  of  land  in  one  body, 
and  the  ^art  sold  consists  of  6  acres  thereof, 
and  the  interest  held  by  the  grantor  in  the 
common  estate  far  exceeds  in  value  the  in- 
terest of  his  cotenants  in  the  part  sold  by 
him  (Furrh  v.  Winston,  supra) ;  though  if 
it  should  be  necessary,  in  order  to  protect 
t  -ir  interests,  the  deed  will  be  disregarded, 
and  a  portion  or  all  of  the  lot  described 
ttterein  mi^  be  assigned  to  the  other  co< 
tcauuits  (Yonnff  t.  Edwards,  supra) ;  for, 
while  "it  Is  well  established  that  under  cer- 
tain circumstances  equity  will  set  off  to 
the  vendee  of  a  tenant  in  common  the  par- 
ticular part  of  the  whole  conveyed  to  him," 
this  will  not  be  done  to  the  prejudice  of 
the  rights  of  other  cotenants  or  of  their 
grantees;  and,  as  against  cotenants  and 
their  grantees,  a  deed  by  one  cotenant,  of 
a  dtetinct  parcel,  is  effective  to  the  ex- 
tent of  the  grantor's  interest  in  the  parcel 
conveved  only  (Hawkins  v.  Hobson,  57  Tex. 
OiT.  App.  118,  123  S.  W.  188). 

And  the  grantee  in  such  a  conveyance  has 
no  right  to  call  in  question,  or  interfere 
with,  a  legal  partition  which  hat  been  made 
47  L.RJL(N.B.) 


ed  as  far  as  they  can  be  without  prejudice 
to  the  rights  of  the  other  part  owners.  The 
court,  wherever  the  interests  of  the  other 
owners  will  not  be  impaired  thereby,  will 
set  off  to  grantees  of  specified  parcels  the 
tracts  included  within  their  respective 
deeds." 

If  Reynolds  had  instituted  proceedings 
for  partition  of  the  common  estate  after 
Harvey  had  conveyed  the  several  parcels  in 
dispute,  llurvey's  grantees  in  those  convey- 
ances would  have  been  necessary  parties) 
and  the  equities  created  by  their  dceils' 
would  have  been  worked  out  and  protected.. 
See  authorities  cited  in  Mee  v.  Benedict,, 
supra.  In  such  a  proceeding,  Harvey'» 
interest  in  the  balance  of  the  cotenancy,  or 
so  mueh  thereof  as   might   t>e  necessary, 

of  the  common  estate,  or  to  claim  any  of 
the  land  described  in  the  decree,  which  has 
been  allotted  to  the  cotenants  of  his  grant- 
or.   Richardson  v.  Miller,  48  Miss.  311. 

Xor  has  the  grantee  from  one  cotenant, 
of  a  distinct  parcel  of  a  common  estate,  any- 
right  to  ctmipbiin  of  the  letting  apart  of 
this  parcel  to  the  cotenants  of  his  grantor, 
upon  a  partition,  if  this  was  necessary  to 
do  justice  to  them  in  making  the  division. 
The  cotenants  have  the  right  to  have  tlie 
land  divided  without  regard  to  the  rightn 
of  the  grantee  of  a  distinct  parcel  of  tht; 
cominon  estate  from  one  tenant  in  common, 
to  the  extent  that  such  disregard  may  bo 
necessary  to  ffive  them  their  lull  share  in 
the  land  in  the  partition,  and  to  that  ex- 
tent the  conveyance  of  such  distinct  parcel 
is  voidable,  though  it  is  not  necessarily 
void,  and  should  be  respected  so  far  as  can 
be  practically  done,  consistently  with  the 
rights  of  the  cotenants  in  making  the  par- 
tition, by  setting  apart  to  the  grantor  the- 
part  of  the  land  conv^ed,  eo  that  the  gran- 
tee may  remain  in  poaeession,  and  his  deed 
mature  into  a  good  title  by  estoppel  against 
his  grantor.   Arnold  v.  Cauhle,  40  Tex.  627. 

In  McNeil  v.  McDougall,  28  N.  8.  206,  it 
is  held  that  where  one  tenant  in  common 
has  conveyed  by  metes  and  bounds  a  parcel 
of  the  common  estate,  and  the  grantee  has- 
made  improvements  upon  such  parcel,  a. 
court  of  equity,  in  an  action  by  a  cotenant- 
of  the  grantor  for  partition,  will  set  off  to- 
the  grantor,  if  it  may  be  done  without- 
detriroent  to  the  interests  of  the  cotenants,. 
a  portion  of  the  whole  estate  which  wilt 
include  the  parcel  conveyed  by  him. 

And  in  Rosborough  v.  Cook,  —  Tet.  Civ.. 
App.  — ,  148  S.  W.  1120,  although  the  case 
turned  upon  the  adverse  possession  of  the 
grantee,  the  court  said  that  she  "had  the 
right  to  intervene  in  the  partition  proceed- 
ings, and  to  ask  to  have  the  property  which 
had  been  conveyed  to  her  set  apart  to  one 
or  both  of  her  grantors  in  the  general  diB« 
trihution ;  and  this  should  have  been  dona 
if  it  would  not  have  operated  to  the  preju- 
dice of  the  other  co-owners." 
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would  be  chained  to  make  good  the  war- 
ranties contained  in  his  deeds  of  tlie  several 
parcels  here  in  dispute: 

Mr.  Justice  Hooker,  in  his  opinion  in  Mee 
T.  Benedict,  supra,  uses  the  following  lan- 
guage: "But  while  the  conveyance  of  a 
portion  "by  one  tenant  in  common  may  be 
disregarded  by  bis  cotenant,  if  such  cotm- 
ant  or  any  other  person  shall,  with  notice 
of  the  grantee's  in^rest,  clioose  to  unite  the 
different  titles  by  purchasing  the  remaining 
interest  of  the  grantor,  he  may  be  held  to 
assent  thereby  to  such  conveyance  by  rec- 
^jgnizing  the  right'  of  the  grantor  to  deed  in 
(>arcels,  and  he  will  take  tiie  title  of  the 
.•grantor  subject  to  the  rights  of  the  prior 
igrantee,  which  equity  may  compel  him  to 
•recognize  and  satisfy.  While  a  tenant  in 
•common  may  insist  upon  his  own,  he  will 
not  be  permitted,  in  such  a  case,  to  collude 
with  his  cotenant,  or  profit  by  hia  fraud," — 
citing  cases.  See  also  Campau  v.  Godfrey, 
18  Mich.  27,  100  Am.  Dee.  133,  uid  cases 
«ited,  where  Hr.  Justice  C1|ri8tiancy  said: 
'"On  the  other  hand,  the  lands  held  by  the 
same  tenancy  may  oe  so  situated,  or  the 
'■amount  of  them  so  great,  that  in  many 
^•ases  the  interest  of  the  cotenants  would 
iiot  be  prejudiced,  on  partition,  by  giving 
full  effect  to  such  conveyance.  And  this 
might  sometimes  happen  in  the  case  of  a 
single  tract  only,  especially  of  a  large  one, 
or  so  situated  as  to  admit  of  a  perfectly 
fair  partition  into  such  parts  as  might 


be  required  to  give  effect  to  the  deed.  And 
whenever,  upon  a  fair  partition,  that  part 
of  the  property  in  which  an  interest  had 
been  conveyed  should  be  set  off  to  the  party 
selling  or  to  his  grantee,  the  other  ootenanta 
receiving  th^  full  share  in  as  advanta- 
geous a  form  as  if  the  conveyance  had  not 
been  made,  the  whole  ground  of  objection 
to  the  conveyance  would  seem  to  fail." 

In  Worthington  v.  Stanton,  16  W.  Va. 
209,  the  court  aays:  "Such  deed  will  be- 
come operative  and  pass  to  the  purehaaet  of 
such  lands  by  metes  and  bounds,  if  the  other 
tenants  in  etaamoa  before  partition  oon- 
Arm  and  ratify  it;  and  after  partitiim  if 
that  portion  is  allotted  to  the  purchaser; 
and  in  either  case  said  deed  will  be  binding 
on  both  the  grantor  and  grantee.'* 

Particular  attention  is  directed  to  the 
ease  of  Young  v.  Edwards,  33  8.  C.  404,  lO 
L.R.A.  55,  26  Am.  St.  Rep.  689, 11  S.  E.  lOfttf, 
where,  M  here,  the  nongranting  cotenant 
claimed  that  the  deed  of  his  cotenant  in  fee 
conveyed,  at  most,  the  interest  of  the  grant- 
or in  the  parcel  particularly  described. 
This  claim  was  denied  by  the  court,  and  it 
was  decreed  that  inasmuch  as  the  parcel 
deeded  in  severalty  by  one  of  the  owners 
could  be  set  off  to  the  grantee  of  such  own- 
er without  prejudice  to  the  other  owners, 
that  course  should  be  followed. 

In  Cook  V.  International  &  G.  N.  R.  Co. 
3  Tex.  Civ.  App.  125,  2Z  S.  W.  1012,  one  of 
four  cotenants  conveyed  in'  fee  a  right  of 


V.  Estoppel   of  cotenants   to  diepute 
grantee's  title. 

As  a  deed  from  one  tenant  in  common 
for  a  portion  of  the  common  estate  by  metes 
And  bounds  will  convey  an  equity  which  the 
grantee  has  the  right  to  assert  in  a  suit 
tfor  partition,  giving  him  the  right  to  have 
ithe  land  conveyed  set  apart  to  ]iim,  if  it 
•can  be  done  without  prejudice  to  the  other 
ttenants  in  common, — if  the  latter,  after 
^.■iiich  a  conveyance,  proceed  to  partition  the 
iremainder  of  the  estate,  exclusive  of  the 
land  conveyed,  without  making  the  grantee 
A  party  to  the  partition,  thus  cutting  them- 
selves off  from  the  right  to  have  any  other 
-partition  with  him  such  as  would  recognize 
Jiis  right  to  have  the  land  sold  set  apart  to 
liim,  such  proceedings  are  equivalent  to  a 
irecognition  of  the  grantee's  right  to  hold 
■such  land.  Cook  v.  International  &  G.  X. 
U  Co.  3  Tex.  Civ.  App.  125,  22  S.  W.  1012. 

And  the  cotenant  of  the  grantor  of  a  part 
■of  a  common  estate  by  metes  and  bounds 
is  estopped  to  set  up  his  title  to  any  inter- 
est in  such  part,  where  he  has  stood  by  for 
'uver  forty  years  without  objection  to  the 
conveyance,  which  was  duly  recorded,  and 
lias  seen  the  grantee,  hia  heirs  and  assigns, 
■pay  taxes  on  the  property,  transfer  it  to 
purchasers,  and  exercitte  acts  of  dominion 
■over  it,  without  asserting  any  title  to  tlie 
•property  himself;  and  where,  more  than 
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thirty  years  after  the  conveyance,  he  en- 
tered into  a  written  stipulation  with  the 
heirs  and  assigns  of  his  cotenant,  the 
grantor,  to  partition  the  common  estate, 
and  in  the  stipulation  agreed  that  the  land 
sold  by  the  grantor  should  be  deducted  and 
not  included  in  the  partition,  and  ten  yeara 
have  elapsed  since  the  judicial  confirmation 
of  the  partition  proceedings,  during  which 
time  both  he  and  the  heirs  of  his  cotenant 
liave  sold  and  conveyed  to  innocent  pur- 
chasers the  land  allotted  to  each  of  theoi. 
ao  that  another  partition  of  the  land  would 
be  wholly  impracticable.  Currens  v.  Lau- 
derdale, 118  Tenn.  496,  101  S.  W.  431. 

Wliere  the  proprietcws  of  certain  lands 
owned  by  them  in  common  effected  a  parol 
division  thereof  by  dividing  the  lands  into 
lots,  and  entering  upoh  their  records  the 
result  of  a  distribution  of  the  respective 
lots  among  the  several  proprietors  at  auc- 
tion; and  one  of  the  proprietors,  before  the 
execution  of  the  deed  of  division  by  them, 
conveying  the  several  lots,  according  to  the 
records,  to  the  several  individual  proprie- 
tors, conveyed  a  portion  of  the  lot  assigned 
to  him  to  a  stranger  by  warrant  deed,  and 
fled  from  the  country,  after  which  another 
of  the  proprietors  took  the  remainder  of 
thia  lot  on  an  execution  against  the  first 
proprietor,  the  deed  of  the  latter  is  con- 
firmed and  established  by  the  proprietors, 
under  such  circumstanoes^^  hj^  tbeii]  ^ubse- 
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way  across  the  common  estate,  to  the  rail- 
road compaD^.  After  tbia  deed  was  made, 
the  four  cotenants  divided  the  balance  of 
the  estate  equally.  Thereafter,  the  three 
iiongranting  cotenants  brought  suit  against 
the  railroad  to  recover  their  intereat  in  the 
right  of  way.  Their  right  to  recover  was 
denied  by  the  court,  which,  after  adverting 
to  the  fact  that  the  cotenants  had  par- 
titioned the  balance  of  the  common  estate 
among  themselves  without  making  the 
railroad  a  party,  said:  "Such  proceedings 
were  equivalent  to  a  recognition  of  the 
right  of  the  defendant  to  have  the  land  set 
apart  to  it,  because  all  of  the  rest  of  the 
land  was  appropriated  by  plaintiffs,  and  the 
defendant  could  not  have  a  proportional 
part  of  the  land  set  apart  to  it  elsewhere 
in  the  tract,  if  it  should  appear  inequitable 
for  it  to  retain  the  identical  tract  conveyed 
to  it  by  the  plaintifls'  cotenant."  See  also 
Barnes  v.  Lynch,  161  Mass.  510,  21  Am.  St. 
Rep.  470,  24  N.  E.  783,  and  Soutter  v.  Port- 
er. 27  Me.  405. 

We  have  seen  that  the  nongranting  co- 
tenant  may  not  disregard  the  deed  of  his 
granting  cotenant  and  treat  it  as  a  nullity. 
While  such  deed  cannot  be  permitted  to  op- 
prate  to  his  prejudice,  nevertheless  it  im- 
poses upon  him  an  obligation  to  do  no  act 
which  would  impair  the  equities  created  by 
his  cotenant  by  the  execution  of  the  deed. 
It  dissatisfied  with  the  act  of  his  cotenant, 
he  can  at  once  eommoiee  proeeedingB  in 


partition,  making  the  individual  grantees  of 
his  cotenant  parties  thereto.    In  such  pro- 
ceeding, his  rights  will  be  fully  protected 
and  the  rights  of  the  individual  grantees 
will  not  suffer,  if  tbey   can  be  preserved 
without  injury  to  the  interest  of  the  non- 
granting  cotenant.    This  right  of  the  non- 
granting  cotenant  is  clear,  while  the  right 
of  the  grantee  of  a  specific  parcel  to  demand 
partition  of  the  entire  estate  is,  at  least, 
doubtful.   See  Campau  v.  Godfrey  and  Mee 
I  v.  Benedict,  supra.    The  nongranting  eo- 
I  tenant  may,  of  course,  give  formal  assent  to 
the  unwarranted  act  of  bis  granting  coten- 
I  ant,  in  which  event  the  individual  grantees 
I  take  exactly  what  the  deed  purports  to  con- 
!  vey.     Or  he  may,  by  a  course  of  dealing 
I  with  the  balance  of  the  common  estate,  in 
i  which  he  totally  disregards  the  equitable 
[  rights  created  by   his  cotenant's  deed,  be 
.  held  to  have  so  acted  in  recognition  and 
!  ratification  thereof.    This  ratification,  if 
clearly  made  out,  would  and  ought  to  have- 
the  same  effect  as  a  formal  assent. 

Aly  Brother  Ostrauder  holds  that  ratifi- 
cation has  not  been  mode  out.  To  this  I 
cannot  assent.  Harvey's  deeds  to  complain- 
ants' grantors  were  made  and  recorded  in 
1867  and  1869,  and  the  grantees  therein 
named  immediately  went  into  possession 
thereunder.  The  title  to  the  balance  of  the 
common  estate  appears  to  have  remained  in 
Harvey  and  Reynolds  until  about  Febru- 
ary 1,  1871.    On  that  day,  by  separate  in- 


quent  execution  of  tbe  deed  of  division,  con- 
veying the  lot  set  off  to  the  first  proprietor, 
on  the  record,  to  the  second  proprietor,  who 
took  the  part  thereof  on  execution. — their 
intention  to  confirm  the  former's  deed  of  the 
part  to  the  stranger  being  made  further 
manifest  by  tbe  fact  that  the  proprietor 
receiving  tne  conveyance  never  made  any 
claim  to  the  part  of  tbe  lot  covered  by  sucn 
deed.  TM\  t.  Brown,  5  Ctuh.  260. 

And  if)  after  one  of  two  tenants  in  com- 
mon has  conveyed  a  specific  part  of  the 
common  estate,  as  his  share  thereof,  the 
other  acquiesces  and  accepts  the  remainder 
of  the  property  as  his  share,  by  conveying 
that  specifically,  the  two  conveyances  will 
operate  as  a  complete  and  binding  partition. 
Eaton  V.  Tallmadge.  2i  Wis.  217. 

But  the  fact  that  cotenants  of  the  grantor 
have  not  objected  cannot  show  that  the  con- 
veyancc  was  not  to  their  prejudice,  or  that 
they  have  assented.  They  were  not  bound 
to  assert  their  title  by  an  objection  to  an 
unlawful  conveyance.  Great  Falls  Co.  T. 
Worster,  15  N.  H.  412. 

And  where  two  of  three  tenants  in  com- 
mon have  sold  specific  portions  of  the 
eommon  estate  by  metes  and  bounds,  an 
action  brought  by  the  third  cotenant  to  re- 
cover the  entire  estate,  in  which  action  he 
may  reeover  the  whole  or  any  part  thereof, 
according  to  his  proof  of  title,  legal  or 

Titable,  cannot  be  eonstrued  either  as  a 
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repudiation  or  as  an  affirmation  of  what 
has  been  done  by  his  cotenants.  Zimpel- 
man  V.  Power,  38  Tex.  Civ.  App.  263,  85 
S.  W.  69. 

And  where  one  of  two  tenants  in  common 
of  a  ranch,  in  consideration  of  the  boring 
of  an  artesian  well  thereon,  has  conveyed 
to  a  third  person  a  specifl)!  tract  in  the 
ranch,  the  grantor's  cotenant  is  not 
estopped  from  claiming  his  undivided  in- 
terest in  the  parcel  conveyed,  in  an  action 
of  ejectment  against  the  grantee,  by  the- 
facts  that  he  was  present  when  the  well  wa» 
being  bored,  and  knew  that  his  cotenant  had 
agreed  to  convey  the  land  in  consideration 
of  the  boring  of  it;  that  at  the  time  of  a 
partition  between  himself  and  his  cotenant,. 
by  which  the  specific  tract' conveyed  to  the 
third  person  fell  into  the  portion  assigned 
to  him,  he  knew  that  his  cotenant  had  con- 
veyed the  land  to  the  third  person  for 
boring  tbe  well;  and  that  he  further  knew 
that  the  grantee  was  occupying  the  land  and 
had  made  valuable  improvements  upon  it,, 
artd  made  no  objections  to  the  agreement,  or 
the  deed,  or  to  the  well  or  tbe  boring  of  it, 
and  gave  the  grantee  no  notice  of  any  objec* 
tion  to  the  agreement,  or  the  well,  or  deed, 
— all  such  facts  being  consistent  with  a  co- 
tenancy between  the  grantee  and  ihe 
grantcn's  cotenant  in  the  parcel  conveyed.' 
Mora  V.  Murphy,  83  Cal.  12,  28  Pac.  68. 

A.  0.  W. 
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fitrnments,  narrey  and  Reynolds  leased  the 
mineral  rights  in  a  very  large  proportion 
of  the  balance  of  the  cotenancy  to  one  Ed- 
"ward  BreituQg  for  a  long  term  of  years, 
upon  royalty.  These  leases  refer  to  each 
other  and  in  effect  amount  to  a  joint  con- 
veyance. They  affect  only  the  mineral 
estate,  title  to  which  was  common  in  the 
grantors,  and  under  them  millions  of  tons 
of  ore  have  been  removed  and  the  royalty 
thereon  paid  to  either  Harvey  or  Reynolds, 
or  their  respective  successors  in  title.  This 
amounted  in  fact  to  a  partition  of  the  com- 
mon (mineral)  estate  to  the  extent  said 
estate  was  reduced  by  the  removal  of  ore. 
Ip  joining  in  this  lease,  Reynolds  acted 
with  constructive  notice,  and,  in  my  opin- 
ion, actual  knowledge,  of  Harvey's  deeds  of 
the  parcels  here  in  dispute.  Harvey's 
grantees  were  in  possession,  which  posses- 
sion put  all  parties  in  interest  upon  in- 
quiry. Edwards  v.  McKernan,  55  Mich. 
620.  22  N.  W.  20.  See  also  Fuller  v.  Swens- 
berg.  ]06  Mich.  305,  68  Am.  St.  Rep.  481, 
64  N.  W.  463  i  Campatt  v.  Barnard,  25 
Mich.  381;  Tharp  v.  Allen,  46  Mich.  389,  ft 
N.  W.  443. 

He  likewise  had  knowledge  of  the  infirmi- 
ty of  a  conveyance  by  one  of  two  cotenants, 
as  is  indicated  by  the  letter  written  by  his 
son  and  attorney  in  fact,  William  C.  Rey- 
nolds, in  his  interest,  to  Edward  Breitung 
•during  the  negotiations  for  the  lease.  Har- 
vey had  already  executed  a  lease  to  Brei- 
lung,  covering  his  interest  in  the  minerals 
tmderlying  the  common  estate.  Reynolds 
writes:  "Your  present  lease  from  Harvey 
is,  of  course,  not  worth  anything,  standing 
by  itself,  because  a  tenant  in  common 
■cannot  thus  dispose  of  his  interest  in  a 
specific  part  of  the  common  property.  This 
Tule  of  law  is  well  settled.  But  if  father 
and  Harvey  join,  it  would  make  you  se- 
cure." This  letter  is  dated  December  13, 
1870,  more  than  three  years  after  the  first 
of  Harvey's  deeds  to  complainants*  grantors 
had  bocn  recorded. 

In  3870  or  1871  Reynolds,  det>iring  to 
pui-tition  the  estate  held  by  himself  and 
liarvey,  bad  two  courses  open  to  him.  He 
might  give  his  assent  to  Harvey's  convey- 
nneos,  or  he  might  resort  to  the  court  for 
a  partition,  making  Harvey's  grantees 
parties  to  his  proceeding.  He  ehoae  the 
former  alternative,  and  there  appears  to 
liave  been  every  reason  why  he  should  do  so. 
In  the  first  place,  he  had  no  interest  in  the 
surface  of  the  lands  conveyed  by  Harvey. 
Secondly,  the  record  clearly  establishes  the 
fact  that  the  mineral  deposit  was  not  aup- 
'posed  to  underlie  those  parcels;  and  lastly, 
iby  ratifying  Harvey's  deeds  and  surrender- 
ing his  rights  (then  rappoBed  to  be  value- 
less) in  the  minerals  underlying  those 
47  l.Jt.A.(N.S.) 


lands,  he  placed  himself  in  a  position  to 
deal  with  the  remainder  of  the  common 
estate,  known  to  be  of  great  value,  un- 
hampered by  the  necessity  of  determining 
the  nature  and  extent  of  the  equitable 
rights  created  therein  by  the  warranties  in 
Harvey's  deeds, 

tt  is  clearly  established^  upon  the  record, 
that  if  Reynolds  had  chosen  to  repudiate 
Harvey's  deeds  and  d^and  partition  of  the 
common  estate,  the  interests  of  Harvey's 
grantees  would  have  been  fully  protected, 
for  his  interest  in  the  balance  of  the  coten- 
ancy was  many  times  greater  than  Rey- 
nolds' interest  in  the  small  parcels  con- 
veyed by  him  to  complainants'  grantors. 
There  is  no  doubt  that  in  such  a  proceeding, 
taking  into  consideration  the  large  area  of 
the  common  holding,  the  parcels  conveyed 
by  Harvey  would  have  been  set  off  to  his 
grantees  according  to  the  description  con- 
tained in  his  deeds.  The  mere  fact  that  it 
was  difficult  or  even  impossible  to  partition 
the  mineral  estate  by  metes  and  bounds 
with  absolute  equity  in  no  wise  changed  or 
lessened  the  legal  obligation  resting  upon 
Reynolds  to  recognize,  and,  so  far  as  was 
possible  without  injury  to  himself,  protect, 
the  equities  created  by  the  deeds  of  his  co- 
tenant. 

The  acts  of  Reynolds  and  Harvey  and 
their  several  successors  In  the  title  which 
accomplished  the  removal  of  the  ore,  and 
partition  pro  tanto  of  the  common  estate, 
were  matters  of  record  of  which  Harvey's 
individual  grantees  had  constructive  notice. 
They  must  likewise  have  had  actual  notice 
or  the  diminution  of  the  estate,  for 
many  mines  were  opened  and  enor- 
mous quantities  of  ore  removed  there- 
from in  their  immediate  vicinity.  In- 
asmuch as  these  acts  were  inconsistent 
with  a  repudiation  by  Reynolds  of  Harvey's 
deeds,  complainants'  grantors  doubtless  be- 
lieved, and  they  were  justified  in  believing, 
that  Reynolds  had  ratified  the  grants  made 
by  Harvey  to  them  and  was  acting  in 
recognition  thereof.  This  disposes  of  the 
question  of  laches.  Reynolds  could,  by  his 
acts,  perfect  the  title  of  Harvey's  grantees. 
If  he  did  so,  no  action  on  the  part  of  the 
complainants  or  their  grantors  was  neces- 
sary until  a  claim  was  set  up  by  Reynolds' 
grantees  to  an  interest  in  their  lands. 

The  defendants  together  hold  «  very  large 
part  of  the  interest  of  both  Reynolds  and 
Harvey  in  the  common  estate,  as  it  stood 
after  Harvey's  deeds  to  complainants'  grant- 
ors, less,  of  course,  the  ore  removed.  Tlic 
defendant,  the  Arctic  Iron  Company, 
acquired  title  to  Reynolds'  mineral  interest 
in  a  part  of  the  lands  here  in  question,  by 
quitclaim  deed  from  £dward  Breitung,  in 
1883.   Breltang  and  one  William  P.  Uealy 
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hftd,  in  1882,  jointly  purchaacd  from  Rey- 
hoMb  hia  intereBt  in  a  targe  tract,  includ- 
ing the  parcels  h^e  in  dispute.  Instead  of 
deeding  to  Healy  bis  half  of  the  interest  so 
purchased,  the  defendant,-  the  Arctic  Iron 
Company,  vas  organized,  and  the  stock 
divided  equally  between  Breitung  and 
Healy.  The  grantee  in  a  quitclaim  deed  is 
□ot  a  bona  fide  purchaser,  and  takes  no 
more  interest  than  his  grantor  has  to  con- 
vey. Messenger  t.  Peter,  129  Mich.  93,  88 
K.  W.  209,  and  cases  cited.  Healy  was 
sworn  and  testified  that,  at  the  time  of  the 
purchase  in  1872,  be  knew  from  an  exami- 
nation of  the  title,  of  the  Harvey  deeds  and 
their  warranties.  At  that  time,  Edward 
Breitung  had,  by  various  conveyances,  be- 
come the  owner  of  the  entire  interest  of 
Harvey  in  a  large  part  of  the  common 
estate.  This  interest  he  bad  acquired  long 
after  the  making  and  recording  of  Harvey's 
individual  deeds,  and  with  constructive 
notice  and  probably  actual  knowledge  of  the 
warranties  therein  contained. 

Defendants  Mary  Kaufman  and  Edward 
N.  Breitung  are  respectively  widow  and  sole 
heir  of  Edward  Breitung,  deceased,  and  are 
now  the  owners  of  bis  interests  by  inherit- 
ance. They  set  up  a  claim  to  one  half  of  the 
minerals  underlying  that  portion  of  the 
lands  in  dispute,  not  deeded  by  quitclaim 
by  EMward  Breitung  to  the  Arctic  Iron 
Company.  The  position  of  these  defendants 
is  no  stronger  than  that  of  their  ancestor, 
and  if  be  could  not  assert  aucb  a  claim, 
tb^  will  not  be  permitted  to  do  so.  Quite 
aside  from  the  legal  considerations  in- 
volved, which  are  conclusive  against  the 
contention  of  the  defendants,  I  am  of  opin- 
ion that,  inasmuch  as,  by  the  acts  of  de- 
fendants' grantors,  a  partition  in  which  the 
equitable  rights  of  complainants  can  be  pro- 
tected has  now  become  impossible,  it  would 
be  grmily  inequitable  to  permit  them  to 
take  advantage  of  those  acta  and  maintain 
the  claims  now  asserted  by  them. 

The  decree  of  the  court  below  should  be 
reversed,  and  a  decree  entered  In  this  court 
in  accordance  with  the  prayer  of  complain- 
ants, with  costs  of  both  courts. 

Bird,  Ch.  J.,  and  Hooker,  Moore,  and 
McAWay,  JJ.,  concurred  with  Brooke,  J. 

Ostrander,  J.,  dissenting: 

On  February  26,  1857.  James  L.  Key- 
nslds,  who  was  owner  in  fee  simple  of  a 
large  tract  of  land,  sold  and  conveyed  a 
portion  thereof,  situated  on  sections  1,  2,  3, 
4,  5,  6,  7,  and  8,  in  township  47  north,  of 
range  26  west,  on  sections  31  and  32  in 
'.ownshjp  48  north,  of  range  26  west,  and  on 
section  6,  township  47  north,  of  range  26 
47  T.JlJk.(NJ3.) 


west,  to  Charles  T.  Harvey.  His  deed  of 
the  said  lands  recited:  "Which  lands  are 
sold  with  full  warranty,  subject,  however, 
to  the  conditions  and  agreements  of  the  con- 
tract marked  "A"  herewith  appended  be- 
tween the  parties  hereto  concerning  the  un- 
discovered minerals  on  said  lands." 

The  contraot  A  referred  to  reads  as  fol- 
lows: 

This  memorandum  of  agreement,  made 
this  26th  day  of  February,  by  and  between 
James  L.  Reynolds,  of  Chicago,  state  of 
Illinois,  of  the  first  part,  and  Charles  T. 
Harvey,  of  Muqnette  County,  state  of 
Michigan,  of  tiie  second  purt,  witnesseth: 

That  the  party  of  the  first  part  has  this 
day  conveyed  by  warrant  deed  (to  which 
this  omtract  is  attached),  to  the  party  of 
the  second  part,  certain  lands  ther^n  de- 
scribed, amounting  to  four  thousand  one 
hundred  and  sixty-two  M  /^oo  Mres,  for  the 
consideration  of  tiie  sum  therein  named,  and 
also  in  the  further  consideration  of  reserv- 
ing to  himself  an  undivided  half  interest  in 
and  to  all  the  mineraU  which  have  been  or 
may  he  discovered  on  the  premises  referred 
to  as  conveyed,  together  with  the  right  of 
having  or  acquiring  so  much  of  the  surface 
privileges  as  may  be  necessary  to  mine  or 
develop  the  same,  by  paying  one  half  the 
equitable  or  appraised  valuation  per  acre, 
for  the  surface  thus  used  or  acquired; 
Provided  not  more  than  912  per  acre  shall 
be  adjudged  to  be  the  value  of  unimproved 
lands  taken  for  such  mining  purposes,  be- 
sides which,  however,  full  compensation 
shall  be  paid  to  the  party  of  the  second 
part  or  his  assigns  for  damages,  which  may 
by  such  mining  or  occupancy  ensue  to  the 
business  connected  with  or  improvements 
placed  up«i  such  land,  by  the  parfy  of  the 
second  part  or  his  assigns,  such  payment  to 
be  made  by  the  party  of  the  first  part  on 
an  equitable,  agreed  value,  or  upon  an  ap- 
praised valuation  mode  by  disinterested 
referees,  one  designated  by  each  party 
(hereto)  and  they  choosing  a  third,  and  the 
decision  of  the  three  thus  chosen  to  be 
final,  and  when  such  payment  is  made,  he 
of  the  first  part  shall  he  entitled  to  enter 
upon  and  occupy  any  portion  of  said  lands 
for  mining  purposes  as  aforesaid  solely. 
Provided,  and  it  is  agreed,  however,  that 
the  party  of  the  second  part,  or  his  assigns, 
shall  have  the  sole  right,  free  of  cost  or 
compensation  to  the  part}'  of  the  first  part, 
to  mine  for  lAielr  own  use  or  for  manu- 
facturing purposes  within  the  present  limite 
of  Marquette  county,  any  mineral  ores  or 
marble  found  on  any  of  the  premises  here- 
in referred  to^,  but  shall  have  no  right  to 
sell  to  other  parties  for  exportation  as 
aforesaid  without  accounting  to  the  party 
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of  tlie  llrBt  pari  for  his  joint  half  interest 
therein. 

In  witness  whereof,  the  parties  hereto 
have  set  their  hands  and  seals  the  day  and 
year  first  ahove  written. 

Charles  T«  "Eamy. 

Jas.  L.  Reynolds. 

The  deed  and  the  contract  were  duly  re- 
corded in  the  office  of  the  register  of  deeds 
for  Marquette  county  izt  July,  1857.  In 
February,  1871,  a  further  instrument  was 
executed  by  these  parties,  in  explanation  of 
the  contract  A,  but  in  no  way  changing  the 
provisions  which  are  of  importance  here. 
It  was  duly  acknowlet^ed  and  was  recorded 
March  4,  1871. 

After  receiving  hia  deed,  and  in  April, 
1857,  Harv^  conveyed  more  than  2,600 
acres  of  this  land  to  one  grantee  and  in  the 
succeeding  ,  yemr  conve^d  another  and 
fonaller  portion  to  the  same  grantee,  sub- 
ject to  tix  reserved  rights  of  B^nolds  in 
the  minerals.  He  also  platted  some  of  the 
land  on  section  6,  township  47  north,  of 
range  26  west,  hot  without  recording  any 
plat,  into  parcels  known  as  lota  1  to  13, 
inclusive.  They  were  each  10  rods  wide, 
hiiunded  on  the  north  by  the  quarter  Jine 
through  center  of  the  section,  and  were  not 
all  of  the  same  length.  In  April,  1866,  he 
conveyed  by  warrantr  deed  to  Edward 
Breitung  lots  10  and  12  and  other  lands. 
Later,  Breitung  and  wife,  by  quitclaim 
deed,  roeonv^d  all  claim  under  the  war- 
ranty as  against  the  reserved  rights  of 
Reynold,  "inadvertently  omitted  to  he 
mentioned"  in  the  deeds  of  warranty.  In 
January,  1867,  Harvey  sold  and  conveyed, 
by  metes  and  bounds,  for  an  actual  and  ex- 
pressed consideration  of  flOO  each,  to  three 
grantees,  three  of  these  lots,  viz.,  lots  8,  9, 
and  11.  He  executed  to  the  purchasers, 
respectively,  warranty  deeds  containing  no 
reservations  oi  exceptions.  These  deeds 
were  duly  recorded,  the  purchasers  entered 
into  possession  and  cleared,  improved,  and 
built  upon  the  premises.  The  parcda  con- 
tain, respectively,  6  Vio  ures,  6  *  /u  acres, 
and  6  8/io  acres,-  and  for  some  forty  years 
have  been  assessed  for  taxation  as  lots  8,  9, 
11.  It  was  not  supposed  at  the  time  that 
there  were  ore  dqiosits  in  the  platted  lands. 
Large  bodies  of  ore  have  been  opened  in 
some  of  the  lands  conveyed  by  Reynolds  to 
Harvey,  some  of  them  in  the  1,400  acres  of 
which  Harvey  remained  owner  in  1858,  a 
number  of  ndnes  have  been  and  are  being 
worked,  and  large  quantities  of  iron  ore 
have  been  taken  therefrom.  The  property 
in  question  in  this  suit  is  the  undivided  one 
half  of  snob  minerals  as  are  contained  in 
the  three  parcels  of  land  (lots  8,  0,  11) 
eonveyed  by  Harvcgr  by  his  warranty  deeds 
47.L.R.A.<N.S.) 
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in  1867.  Complainants  have  acquired  the 
rights  of  Harvey's  grantees.  The  defendant 
Arctic  Mining  Company  has  succeeded  to 
such  rights  as  R^nolds  had  in  a  portion 
of  said  lands  and  minerals,  and  the  defend- 
ants Breitung  and  Kaufman  have  acquired 
like  rights  in  the  remaind».  It  is  charged 
in  the  bill  of  complaint  that  the  lands  eon- 
tain  valuable  deposits  of  iron  ore  which 
could  be  profitably  mined  by  complainants 
but  for  the  asserted  right  of  defendants  to 
an  undivided  one  half  of  such  ore.  The  an- 
swers of  defendants  admit  complainants' 
ownership  of  an  undivided  one  half  of  the 
mineral  deposits.  They  assert  that  defend- 
ants own  the  other  undivided  half  thereof, 
with  such  rights  in  the  ^rfaoe  of  the  land 
as  are  stated  and  secured  in  the  said  con- 
tract A.  In  each  of  the  answers,  also,  the 
source  and  devolution  of  the  defendants* 
title  are  set  out  with  prayers  for  affirmative 
relief.  The  prayer  of  the  bill  and  the  relief 
prayed  for  in  the  answers  is  that  said 
mineral  rights  may  be  quieted. 

In  the  answer  of  the  complainants  to  the 
cross  bill  of  the  defendant  Arctic  Iron  Com- 
pany, after  reciting  various  dealings  with 
the  Reynolda-Karvey  tract,  the  said  platting 
of  a  portion  of  the  lands,  the  sale  and  con- 
veyance of  the  particular  parcels  here  in 
question  and  others,  it  is  alleged:  "On 
large  portions  of  said  original  tract  of  land 
embraced  in  said  sections  five  (5),  six  (6), 
seven  (7),  and  eight  (8),  other  than  the 
lands  and  lots  in  controversy  in  this  cause, 
claimed  by  complainants,  and  similar  lota 
sold  by  said  Barvey  as  aforesaid,  and  other 
than  the  lands  so  conveyed  to  the  Pioneer 
Iron  Company,  as  hereinbefore  stated,  tliere 
exist  and  for  a  long  time  have  been  known 
to  exist  large,  extensive,  and.  valuable  de- 
posits and  mines  of  iron  ore,  and  such 
mines  have  been  especially  discovered,  lo- 
cated, and  developed  upon  the  property  con- 
veyed by  and  through  said  Harvey  to  said 
Breitung,  and  upon  the  lands  claimed  and 
held  by  said  Breitung,  his  heirs,  representa- 
tives, and  grantees,  as  well  as  upon  the 
lands  conveyed  to  the  Negaunee  Iron  Com- 
pany, as  aforesaid;  that  the  deposits  and 
mines  of  iron  ore  so  existing  upon  those 
portions  of  said  lands  which  were  acquired 
by  said  Edward  Breitung,  as  aforesaid,  and 
which  were  acquired  by  said  Negaunee  Iron 
Company  (being  lands  other  than  those 
claimed  by  these  complainants  and  similar 
lots  conveyed  by  said  Harvey,  as  afore- 
said), far  exceed  in  extmt  and  value  the 
value  or  extmt  of  any  minerals  or  deposits 
of  ore  upon  the  lands  claimed  1^  these  com- 
pl^nants,  and  {he  other  lots  w  sold  hj 
said  Harvey;  and  upon  any  partition  of 
said  lands  between  said  Charlea  T.  Harvey 
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•nd  Mid  James  L.  Reynolds  and  hit  heirs 
and  devisees,  said  C«.tr  Charles,  Maxiroe 
Perin,  and  Jean  Blais  (grantees  of  said 
Charles  T.  Harreyt  w  aforesaid),  and  their 
grantees,  would  have  been  entitled  to  have 
said  pareds  of  land  so  conreyed  to  them 
set  off  to  said  Charles  T.  Harvey,  so  that 
hu  title  to  the  lands  so  set  off  to  him  would 
inttre  to  their  benefit  under  and  through 
said  warraniy  deeds  of  said  Charles  T. 
Harvey  to  them.  Said  James  h.  Reynolds, 
said  Edward  Brettung,  and  the  said  Arctic 
In«  Company  have  long  acquiesced  in  and 
consented  to  the  rights  of  complainants  and 
their  grantors,  as  owners  in  fee  ^mple  of 
the  property  described  in  the  bUl  of  com- 
plaint, and  by  tlieir  acts  and  dealings  here- 
inbefore set  forth,  they  have  recognized  the 
said  ownership  of  these  complainants  in 
such  lots  and  lands.  B}  reason  of  the  eon- 
veyanees  aforesaidi  and  the  aforesaid  deal- 
ing with  said  lands  by  Charles  T.  Harvey 
and  his  grantees,  and  said  James  L. 
Reynolds,  his  devisees  and  their  grantees,  a 
partition  of  said  lands,  whereby  the  equities 
of  said  parties  could  be  so  adjusted  as  to 
protect  the  rights  and  interests  of  com- 
plainants otherwise  than  in  the  speeifle  lots 
themselves,  baa  beeome  impossible,  and  to 
deprive  these  complainants  of  said  property 
or  any  interest  (herein  would  constitute  a 
ftaud  upon  their  rights,  reason  of  which 
all  of  said  parties,  and  particularly  said 
Aretie  Iron  Company,  are  estopped  to  deny 
that  said  parcels  of  land  and  all  interests 
and  righte  therein  belong  to  these  complain- 
ants in  fee  simple." 

At  the  eircttit  it  was  held  that  the  ores 
were  owned  in  common  complainants  and 
defendants,  and  a  decree  was  made  dismisn- 
ing  tiia  bin.   Complainanto  have  appealed. 

Upon  this  record  and  the  applicable  rules 
of  law,  is  the  contention  of  complainants 
that  they  are  owners  of  all  minerals  in  the 
particular  parcels  of  land,  via.,  lots  8,  9, 11, 
of  Harvey's  plat,  sustained  t 

It  vrill  be  convenient  to  first  ascertain 
and  state  ihc  relations  between  Reynolds 
and  Harvey  which  resulted  from  the  eimvey- 
anee  and  the  contract  whioh  have  been  re- 
ferred to.  In  presenting  this  case  in  the 
court  below  and  in  this  court  the  term 
"esteto  ia  fee"  has  been  applied  to  the 
mineral  estate  and  the  terms,  "cotmani^y'' 
and  "tenants  in  common,"  have  been  em- 
ployed to  denote  the  manner  in  which  the 
rainera]  estete  was  held,  and  the  relations 
of  those  interested  tiierein  to  the  said  estate 
and  to  each  other.  Indeed,  complainanto' 
ease  depends  upon  the  application  to  the 
facte  of  rules  law  controlling  and  affect- 
ing estates  owned  by  tenanto  in  common. 

The  deed  from  Reynolds  to  Harvey  and 
the  accompanying  agreement  were  examined 
47  LJlJl.<N.S.) 


in  this  court  in  X^aunee  Iron  Co.  v.  Inm 
aiffs  Co.  134  Mich.  204,  270,  90  N.  W.  408, 
and  it  was  held  tiiat  the  contract  was  a 
part  €ft  the  deed,  the  two  should  be  con- 
strued as  one  instrumMit,  and  that  Rey- 
nolds did  not  convey  the  entire  fee  to 
Harr^  and  then  repurchase  by  the  eontraet 
an  interest  in  the  lands,  but  that  he  carved 
the  estete  into  two  parte,  conveying  one  and 
reteining  the  other.  Ordinarily  a  deed  of 
land  conveys  the  soil  and  all  which  it  con- 
tains, within  the  boundaries  of  the  par- 
tirular  description.  The  owner  of  the  fee 
of  land  may,  however,  convey  the  surface 
righte  and  reserve  a  fee  in  the  mineral 
righte,  and,  having  done  so,  each  estate  will 
be  subject  to  the  law  of  descent,  devise,  and 
conveyance.  Kineaid  v.  McGowan,  18 
L.R.A.  289,  and  note  (88  Ky.  91,  4  8.  W. 
802).  Such  a  severance  of  estetes  may  be 
worked,  also,  by  a  grant  or  a  reservation  of 
less  than  a  fee  estete  in  the  minerals  (Aim- 
strong  V.  Caldwell,  63  Pa.  284,  18  Hor.  Min. 
Rep.  252),  and  when  such  severance,  how- 
over  brought  about,  takes  place,  possession 
of  the  surface  does  not,  as  to  the  minerals, 
give  rise  to  the  presumptions  usually  at* 
tendant  upon  such  possession.  1  Cyc.  094; 
Gill  V.  Fleteher,  74  Ohio  St  206,  113  Am. 
St.  Rep.  962,  78  N.  E.  433;  Marvin  v. 
Brewster  Iron  Min.  Co.  56  K.  Y.  638.  14 
Am.  Rep.  822,  13  Mor.  Min.  Rep.  40;  Sea- 
man V.  Vawdrey,  10  Ves.  Jr.  890,  10  Revised 
Rep.  207,  17  Kng.  Rul.  Cas.  685,  13  Mor. 
Min.  Rep.  02.  It  is  said  (Freeman.  Co- 
tenancy, I  88)  that  a  "tenancy  in  common 
may  exist  in  every  species  of  property,  real, 
personal,  or  mixed,"  and  undoubtedly  this 
is  literally  true.  It  has  been  held,  too 
(Canfield  v.  Ford,  10  How.  Pr.  473;  s.  c.  28 
Barb.  336,  11  Mor.  Min.  Rep.  201;  Hughes 
V.  Devlin,  28  Cat.  606,  12  Mor.  Min.  Rep. 
241),  that  an  estete  in  minerals,  being  an 
estate  in  fee,  may  be  partitioned. 

It  is  nevertheless  important  to  keep  in 
mind,  in  cases  where  severance  of  fhe  min- 
eral from  the  surface  estete  has  been 
brought  about  in  a  large  tract  of  land,  not 
only  the  terms  of  the  instrument  by  whieb 
the  severance  is  worked,  but  also  the  char- 
aoter  and  extent  of  the  mineral  estate.  It 
is  manifest  that  if  but  two  or  three  de- 
posita  of  ore  existed  in  1,400  acres  of  land, 
each  deposit  lying  at  a  considerable  dis- 
tence  from  the  others,  while  an  estete  In 
fee  in  all  the  mineral  might  exist,  it  would 
be  substantially  like  an  estate  (rf  Inherit- 
ance in  widely  separated  parcels  of  land, 
and  each  might  be  treated  as  a  distinct 
freehold.  The  sale  by  a  tenant  in  common 
of  his  undivided  interest  in  one  deposit 
would  *iot  necessarily,  in  such  a  easc^  nuke 
,  the  purchaser  a  tenant  In  common  In  fhe 
whole  mineral  estate,  uid  partition  might 
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proceed  as  to  each  deposit  of  ore.  See 
Butler  T.  Roys,  25  Mich.  63,  ]2  Am.  Rep. 
218.  It  is  not  claimed  that  there  is  ore  in 
all  of  the  land  deeded  by  Reynolda  to  Har- 
vey, or  in  all  of  the  1,400  acrea  remaining 
unsold  in  1867.  It  is  matter  of  common 
knowledge,  too,  and  if  it  were  not,  it  is 
made  apparent  by  the  record  in  this  case, 
that  ores  lie  at  different  levels  below  the 
surface,  are  of  different  qualities  and 
values.  The  instrument  called  "A,"  to 
which  reference  has  been  made,  anticipates 
and  provides  for  the  dealing  with  the 
mineral  estate  by  either  party.  It  is  ap> 
parent  that  the  enjoyment  of  the  estate  by 
mining  and  removing  the  ores  is  contem- 
plated, and,  so  long  as  the  right  of  the  other 
to  compensation  is  recognized,  either  was 
at  liberty  to  mine  and  to  sell  ore.  Indeed, 
for  certain  usee,  Harvey  and  his  assigns 
were  entitled  to  mine  ores  without  account- 
ing to  Reynolds.  If  Reynolds,  his  lessees, 
oi  grantees,  desired  use  of  the  surface  in 
conducting  mining  operations,  it  might  be 
acquired  upon  terms.  In  the  size  of  the 
tract  of  land,  ignorance  of  the  extent  and 
value  of  the  deposits  of  ore,  the  usual 
methods  of  enjoying  such  an  estate,  and 
convenience,  may  be  found  reasons  for  the 
terms  of  the  contract  by  which,  and  by  the 
deed,  the  severance  of  the  estates,  the  rela- 
tions of  the  parties  and  their  assigns,  were 
established.  Therefore,  while  the  estate  In 
the  minerals  may  be  considered  as  an  estate 
ir  fee  for  the  purposes  of  conveyance,  of 
devise,  and  descent,  and  as  an  estate  of 
which  Harvey  and  Reynolds  owned  each  an 
undivided  one  half,  it  was  one  expressly  in- 
tended to  be  divided,  from  time  to  time,  by 
rither,  and  the  terms,  "tenancy  in  common" 
and  "tenants  in  common,"  are  apt  terms  to 
<lenote  the  character  of  the  estate  and  the 
relations  existing  between  Reynolds  and 
Harvey  only  when  their  ordinary  meaning, 
in  the  law,  Is  somewhat  modified. 

The  pleadings  and  the  arguments  of 
counsel  proceed  upon  the  theory  that  the 
deeds  of  Harvey  which  are  relied  upon  con- 
veyed some  interest  in  the  minerals.  De- 
fendants contend  that  they  conveyed  to  the 
ttranteee  no  more  than  an  (his)  undivided 
one  half  of  the  ores  which  are  contained  in 
the  land  described  in  the  deeds.  Com- 
plainants, as  already  appears,  contend  that 
the  earlier  deeds  made  by  Harvey,  they  hav- 
ing been  ratified  and  confirmed  by  Reynolds, 
severed  from  the  original  tenancy  the  lands 
described  therein,  leaving  Reynolds  and 
Harvey  tenants  in  common  in  such  mineral 
as  was  contained  in  the  remainder  of  the 
land;  that  as  to  the  purchasers  of  the  lots 
in  question,  while  they  had  constructive 
notice  of  the  existing  cotenancy,  and  in  law 
took  subject  to  the  rights  cS  Reynolds  as 
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shown  by  the  record,  yet  they  received 
rights  as  against  Harvey  and  his  share  in 
the  tenancy  in  common,  "that  the  title  as 
conveyed  by  the  deeds  from  Harvey  be 
made  good,  which  rights  could  not  be  dis- 
regarded by  Reynolds."  It  is  further 
claimed  [I  quote  from  the  brief]  "that  with 
such  right  the  grantees  openly  occupied  the 
premises  and  claimed  the  entire  title  there- 
to for  more  than  forty  years,  and  that  with 
notice  of  these  deeds  and  the  rights  con- 
veyed thereby,  Reynolds  and  hia  grantees 
had  recognized  and  ratified  and  consented 
to  the  conveyances  so  made;  and  they  had 
so  dealt  with  the  remaining  parts  of  the  co- 
tenancy as  to  preclude  them  from  denying 
that  they  had  ratified  and  made  good  the 
conveyances  by  EEanrey  to  Us  aftid 
grantees," 

No  one  questions  the  soundness  of  the 
rule  which  accords  to  the  purchaser  from  a 
cotenant,  in  severalty,  of  a  portion  of  the 
common  estate,  the  right,  in  equity,  to  suc- 
ceed upon  partition  to  some  share  in  the 
estate.  And  the  rule  that  cotenants  may, 
after  notice  of  such  a  purchase,  so  deal  with 
the  estate  as  to  ratify  and  confirm  the  at- 
tempted severance  and  partition  by  one  co- 
tenant  is  one  familiar  to  the  profeasion. 
See  Freeman,  Cotenancy,  S8  205,  207 ; 
Campan  v.  Godfrey,  18  Mich.  38,  100  Am. 
Dec.  133;  Butler  v.  Roys,  25  Mich.  53,  12 
Am.  Rep.  218;  Mee  v.  Benedict,  08  Mich. 
260,  22  L.R.A.  641,  39  Am.  St.  Rep.  643,  57 
N.  W.  175;  Young  v.  Edwards,  83  8.  C.  404. 
10  L.R.A.  55,  26  Am.  St.  Rep.  68S,  11  8.  £. 
1066.  These  rules  cannot  properly  be  ap- 
plied in  this  case.  One  reason  for  not  ap- 
plying them  has  been  given.  It  arises  out 
of  the  original  agreement  of  the  parties, 
which,  in  substance  and  effect,  provides  that 
each,  and  the  assigns  of  each,  may  deal  with 
portions  of  discovered  ore  bodies, — ^with  the 
mineral  estate.  It  was  contemplated  that 
as  mines  were  opened  and  worked  corre- 
sponding partition  should  take  place.  Tbey 
subdivided  the  estate  into  separate  parcels, 
:  not  by  metes  and  bounds,  or  by  particular 
description,  or  in  advance  of  the  use  of  par- 
ticular portions  thereof,  but  none  the  less 
actually.  In  this  sense  partition — division 
— of  the  mineral  estate  lias  been  going  on 
for  years,  with  the  knowledge  of  which  fact, 
as  well  as  of  the  original  recorded  agree- 
ment, all  parties  in  interest  are  chargeable. 
The  learned  trial  judge  said:  "If  Harvey 
had  the  right  to  plat  the  property  and  sell 
what  he  owned,  as  it  seems  to  me  be  had. 
this  operated  to  s^egate  the  property 
from  the  mass,  without  ai^  act  oa  the  part 
of  Reynolds." 

Decision  may  be  safely  rested  here.  There 
are,  however,  other  oonsiderations  which 
compel  me  to  reach  the  eondosion  that 
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complainants  an  not  entitled  to  more  than 
the  deeds  of  Harrcy  gave  them. 

Xo  obligation  restii  upon  one  tenant  in 
common  more  than  upon  another  to  bring 
about  a  partition  of  the  common  estate. 
Ratification,  in  fact,  by  Reynolds  or  by  any- 
one representing  hia  interest,  of  a  convey- 
ance by  Harvey  of  a  larger  estate  in  the 
minerals  than  he  owned,  is  not  made  out. 
A»  has  been  stated,  complainants  aa  well  aa 
defendants  are  chargeable  with  knowledge 
of  the  actual  course  and  sequence  of  events 
affecting  the  property.  The  proposition  that 
the  vendees  of  Haivey  may  sit  by  for  thirty 
years  before  discovering  Uiat  they  have  any 
interest  in  the  mineral  estate,  and  for  years 
thereafter  before  attempting  to  enforce  such 
rights  aa  they  now  allege  in  the  common 
estate,  ia  not  one  which  appeals  to  a  court 
«f  equity.  Indeed,  it  appearing  that  but 
9100  was  paid  for  each  of  the  parcels  of 
land  in  dispute,  and  that  it  was  supposed 
by  no  one  that  there  was  mineral  in  the 
land  conveyed,  equity  ahould,  after  this 
lapse  of  time,  leave  the  grantees  of  Harvey 
to  such  remedies  as  the  law  affords  them. 

The  decree  should  be  afBrmed,  with  costs. 

Blatr,  J.,  concurred  with  Ostrander,  J. 

Petition  for  rehewring  denied  April  1, 
1811. 


MOXTAKA  supreme:  COrRT. 

MATTHEW  CAIitiAHAN,  Appt., 
y. 

CHICAGO,    BURLINGTON,    &  QUINCY 
RAILROAD  COMPANY,  Reapt. 

(47  Mont.  401,  133  Pac  687.) 

Evidence  —  res  gestae  —  remote  declara- 
tions. 

1.  A  statment  by  the  conductor  of  a 
train  which  broke  in  two  and  injured  an 

Note, —For  admissibility  of  statements 
made  some  time  after  accident  aa  rea  gea- 
tcf,  see  note  to  Waltera  y.  Spokane  Inter- 
national R.  Co.  42  LJtA.(N.R.)  917;  and 
later  case,  Greener  t.  General  Electric  Co. 
4«  L.R.A.(N.S.)  075. 

The  admissibility  of  reports  by  agent  or 
employee  to  employer,  to  prove  fact  in  iasue, 
is  considered  in  notes  to  Atcliison,  T.  ft 
8.  P.  R.  Co.  V.  Burks,  18  L,Rji.(N3.)  231, 
and  Conner  t.  Seattle,  B.  ft  S.  R.  Co.  86 
L.R.A.{N.8.)  930. 

The  question  whether  the  maxim,  res  ipsa 
loquitur,  ever  applies  between  master  and 
servant,  is  discussed  in  notes  to  Fitzgerald 
V.  Southern  R,  Co.  6  L.R.A.(N.S.)  337,  and 
Byers  V.  Cam^e  Steel  Co.  16  L.R.A.(N.S.) 
214.  The  following  later  cases  may  be 
consulted  profitably  on  that  general  ques- 
tion: Henson  t.  Lehigh  Valley  R.  Go.  19 
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employee  theretm,  as  to  the  cause  f»f  the 
break,  made  a  half  hour  after  he  had  as- 
certained it,  in  response  to  a  question  by 
the  injured  person,  is  not  admissible  in 
evidence  in  an  action  to  hold  the  railroad 
company  liable  for  the  injury,  under  a 
statute  making  admissible  declarations 
which  form  part  of  the  transaction  which 
ia  itaelf  the  lact  in  dispute  or  evidence  of 
such  fact. 

Same  —  a dmi  salons  by  employees  —  ad- 
missibility. 

2.  Statements  to  an  employee  injured  on 
a  train,  by  the  conductor  and  roadmaster, 
whose  duties  are  to  ascertain  tne  cause  of 
the  accident  and  the  nature  and  extent  of ' 
the  injuries  caused  by  it,  and  report  the 
same  to  their  superior  officers,  made  while 
attempting  to  ascertain  the  extent  of  his 
injuries,  as  to  the  cause  of  the  accident,  are 
admiaaible  in  evidence  against  the  railroad 
company  in  an  action  to  hold  it  liable 
for  the  injury,  as  admissions  in  the  line  of 
their  duty. 

Same  —  parting  M  train  —  proof  of  neg- 
llgence. 

8.  That  a  coupler  on  a  railroad  car  was 
so  worn  and  defective  as  to  permit  the  train 
to  part  indicates  negligence  on  the  part 
of  the  railroad  company,  in  an  action  by 
an  employee  to  hold  it  liable  for  injuries 
caused  by  such  parting,  which,  unless  ex- 
plained, will  justifjr  the  jury  in  holding  it 
responsible  for  the  injury. 

(May  17,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Yellowstone 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 
The  facts  are  stated  in  t  .u  opinion. 
Mr.  T.  J.  Walsh,  with  Messrs,  Enter- 
Une  ft  liaFlelbbe  and  Walsb  ft  Nolan, 
for  a{)pellant: 

The  declarations  of  the  conductor  and 
the  roadmastor  were  admissible. 

LJl.A.(N.S.)  790;  Jenkins  v.  St.  Paul  City 
R.  Co.  20  L.R,A.(N.S.)  401;  LaBee  v.  Sul- 
tan Logging  Co.  20  LJl.A.(N.S.)  406  (see 
especially  dissenting  opinion) ;  Knudaen 
V.  La  Crosae  Stone  Co.  33  L.R.A.(N.S.) 
223;  Phcenix  Printing  Co.  v.  Ihirham,  38 
L.R.A.(N.S.)  191.  There  are  other  cases 
discussing  merely  the  question  whether  the 
facts  were  such  as  to  bring  the  case  within 
the  operation  of  the  maxim.  In  that  con- 
nection, see  note  to  Johns  v,  PenninrlTauia 
R.  Co.  28  L.R.A.(N.S.]  591.  as  to  ths  ap- 
plicability of  the  doctrine  in  case  (d  the 
fall  of  a  bridge;  note  to  Robinson  t,  Con- 
Bolidated  Gas  Co.  28  L.R.A.(N.S.)  686.  as 
to  the  applicability  of  the  doctrine  to  the 
fall  of  a  scaffold ;  and  note  to  Chiuccariello 
V.  Campbell,  44  L.RA.(N.S.)  1060,  as  to 
luexplained  starting  of  machinery  as  evi- 
dence of  negligence. 
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Walters  T.  Spokane  International  R.  Co. 
58  Wash.  293,  42  L.R.A.(N.S.)  917,  108 
Pac.  593;  Roberts  v.  Port  Blakely  Mill  Co. 
30  Wash.  25,  70  Pac.  Ill,  12  Am.  Neg. 
Rep.  372;  Keyser  v.  Chicago  A  G.  T.  R.  Co. 
B6Mich.  390,  33  N.  W.  867 ;  New  York  A,  C. 
Min.  Syndicate  k  Co.  v.  Rogers,  11  Colo. 
6.  7  Am.  St.  Rep.  198,  18  Pac.  719,  17 
Mor.  Min.  Rep.  123-;  Dixon  v.  Northern  P. 
R.  Co.  37  Wash.  310,  107  Am.  St.  Rep. 
810,  79  Pac.  943,  2  Ann.  Cas.  620;  Starr  v. 
.*:tna  L.  Ins.  Co.  41  Wash.  ]99,  4  L.R.A. 
{N.S.)  636,  83  Pac.  113;  Chapman  v. 
State,  43  Tex.  Crim.  Rep.  328,  96  Am.  St. 
Rep.  874,  65  S.  W.  1098;  Lewis  v.  State, 
29  Tex.  App.  201,  26  Am.  St.  Rep.  720,  i5 
S.  W.  642;  Missouri,  K.  &,  T.  R.  Co.  v. 
Vance,  —  Tex.  Civ.  App.  — ,  41  R.  W.  167 ; 
Rothrock  v.  Cedar  Rapids,  128  Iowa,  252, 
103  N.  W.  475;  Murray  v.  Boston  ft;  M. 
R.  Co.  72  N.  H.  32,  61  L.R.A.  495,  101 
Am.  St.  Rep.  660,  54  Atl.  289;  Keyes  v. 
Cedar  Falls,  107  Iowa,  509,  78  N.  w'.  227; 
Johnson  V.  State,  8  Wyo.  494,  58  Pac.  761, 
13  Am.  Crim.  Rep.  374;  Hyvonen  v.  Hector 
Iron  Co.  103  Minn.  331,  123  Am.  St.  Rep. 
332.  115  N.  W.  167;  McNicholas  v.  New 
England  Teleph.  &  Teleg.  Co.  196  Mass. 
138,  81  N.  E.  889;  Lynchburg  Teleph.  Co. 
V.  Booker,  103  Va.  594,  60  S.  E.  148; 
Anderson  T.  Great  Northern  R.  Co.  15 
Idaho,  513,  99  Pac.  03. 

The  proposition  will  be  found  to  have 
been  repeatedly  asserted  incautiously,  that 
the  rule  rea  ipsa  loqvitur  has  no  applica- 
tion to  cases  between  master  and  servant, 
but  that  idea  has  been  thoroughly  ex- 
ploded. 

Hardesty  v.  Lai^ey  Lumber  Co.  34  Mont. 
151,  86  Pac.  29;  Hunter  v.  Illinois  C.  R. 
Co.  110  C.  C.  A.  459,  188  Fed.  645;  Byers 
V.  Carnegie  Steel  Co.  16  L.R.A.(N.S.)  214, 
86  C.  C.  A.  347,  159  Fed.  347;  2  Labatt, 
Mast,  t  S.  834;  6  Thomp.  Neg.  7849: 
Fitzgerald  v.  Southern  R.  Co.  141  N.  C. 
530,  6  L.R.A.(N.S.)  337,  54  S.  E.  391;  St. 
Clair  V.  St.  Louis  &  S.  F.  R.  Co.  122  Mo. 
App.  519,  99  S.  W.  776;  Haas  v.  St.  Louis 
&  Suburban  R.  Co.  Ill  Mo.  App.  706,  90 
S.  W.  1155;  Cahill  v.  Illinois  C.  R.  Co. 
148  Iowa,  241,  28  L.R.A.(N.S.)  1121,  125 
N.  W.  331 ;  Hamilton  v.  Kansas  City 
Routhem  R.  Co.  123  Mo.  App.  619,  100  8. 
W.  671;  Walters  v.  Seattle,  R.  &  S.  R.  Co, 
48  Wash.  233,  24  L.R.A.(N.8.)  788,  93 
Pac.  419;  Hoskins  v.  Northern  P.  R.  Co. 
39  Mont.  394,  102  Pac.  988. 

Messrs.  O.  F.  Goddard,  £.  T.  Clark, 
and  Gnnn,  Bascb,  &  Hall  for  respondent. 

Brantly,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

Action  by  the  plaintiff  for  damafres  for 
personal  injuries  suffered  bj  him  during 
47  L.RJi.(N.S.> 


the  course  of  his  employment  by  the  de- 
fendant. The  accident  occurred  on  Sep- 
tember 20,  1909.  The  defendant  owned  and 
was  operating  a  line  of  railway  extending 
through  the  states  of  South  Itekota,  Wy- 
oming, and  into  and  through  portions  of 
the  state  of  Montana,  and  was  engaged  as 
a  common  carrier  in  interstate  commerce. 
The  plaintiff  was  in  its  employ  as  extra 
gang  foreman,  having  under  his  cliarge  a 
crew  of  laborers  engaged  in  making  repairs 
upon  its  tracks.  He  and  the  crew  were 
required  to  occupy  and  live  in  outfit  cars, 
so  that  they  could  be  readily  moved  from 
place  to  place  as  the  exigencies  of  their 
service  required.  One  of  these  cars  was 
occupied  by  plaintiff  and  hie  wife.  It  was 
fitted  up  with  a  stove,  bedding,  and  other 
household  furniture  necessary  to  make  it 
habitable.  On  the  day  of  the  accident  thm 
cars  were  being  transferred  from  Dewey, 
South  Dakota,  to  New  Castle,  Wyoming, 
so  that  the  crew  could  effect  repairs  near 
the  latter  place.  They  were  attached  to 
the  rear  end  of  a  freight  train  consisting 
of  fifty-one  cars.  At  a  point  about  7  miles 
east  of  Dewey,  while  ascending  a  grade, 
the  train  parted,  with  the  result  that  by 
the  sudden  stoppage  occasioned  by  the  au- 
tomatic setting  of  the  air  brakes  the  plain- 
tiff was  thrown  violently  back  and  against 
a  box  in  the  rear  end  of  the  car,  and 
thereby  suffered  the  injuries  complained 
of.  It  is  alleged  that  the  defendant  was 
n^ligent  in  placing  in  the  train  a  car 
equipped  with  a  coupler  which  was  unsafe, 
defective,  and  insecure,  in  that  the  part 
thereof  known  as  the  lock  block  had  become 
worn  and  loose,  a  fact  which  was  known  to 
the  defendant,  or,  by  the  exercise  of  ordi- 
nary diligence  on  its  part,  ought  to  have 
been  luiown  to  It,  but  was  not  known  to 
the  plaintiff.  The  complaint  then  alleges: 
"Sixth.  That  on  the  said  20th  day  of 
September,  1909,  while  said  train  was  being 
moved  by  the  defendant  along  and  upon 
its  said  track  and  railroad  from  Dewey, 
South  Dakota,  to  New  Castle,  Wyoming, 
at  a  rate  of  speed  of  about  20  miles  per 
hour,  the  said  coupler  upon  said  car  in 
said  train,  by  reason  of  its  being  defective, 
worn,  and  insecure,  and  because  the  de- 
fendant carelessly  and  negligently  failed 
and  neglected  to  keep  the  same  in  good 
repair  and  in  a  safe  and  sound  condition, 
and  because  of  the  negligent  and  careless 
operation  of  said  train  by  said  defendant, 
loosened  and  came  apart,  causing  the  said 
train  instantly  to  part,  thereby  breaking 
the  air  hose  of  said  train,  which  controlled 
the  brakes  upon  the  cars.  That  the  part- 
ing of  said  train  and  the  breaking  and 
spparating  of  said  air  hose  caused  the 
brakes  upon  the  cars  to  which  said  outtit 
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car  ffas  still  attached,  including  the  brakes 
on  said  outfit  car,  to  become  suddenly  and 
violently  set,  thereby  causing  said  train 
and  cars  last  mentioned  violently  and  sud- 
denly to  stop,  whereby  the  said  plaintiff 
nas  thrown  with  great  force  and  violence 
backward  a  distance  of  about  12  feet  along 
and  in  the  interior  of  said  car,  wherein  he 
was  then  riding,  against  and  upon  a  box 
in  said  car," 

Tlie  answer  denies  all  of  the  allegations 
of  the  complaint,  except  that  it  admits 
that  at  the  time  of  the  accident  the  de- 
fendant was  engaged  in  interstate  com- 
merce. It  alleges  certain  matters  as  af- 
firmative defenses,  upon  which  there  was 
issue  by  reply.  The  issues  presented  on 
this  branch  of  the  case  do  not  require  no- 
tice. At  the  close  of  plaintiff's  case  the 
court  sustained  a  motion  for  nonsuit  and 
directed  judgment  for  the  defendant. 
This  appeal  is  from  the  judgment.  The 
two  questions  presented  for  decision  are 
whether  the  exclusion  of  certain  evidence 
was  error,  and  whether  the  evidence  was 
«uflicient  to  take  the  case  to  the  jury. 

1.  During  his  examination  in  chief, 
counsel  for  plaintiff  inquired  of  him  wheth- 
er he  was  acquainted  with  the  duties  of  a 
conductor  on  the  defendant's  road.  He  v/as 
not  permitted  to  answer.  Counsel  then  of- 
fered to  have  him  testify,  in  substance, 
that  when  such  an  accident  as  the  one  in 
question  occurs,  it  Is  the  duty  of  a  con- 
ductor to  ascertain  its  cause,  to  restore 
the  connection,  if  possible,  and  proceed 
tvith  the  train,  to  ascertain  if  any  person 
has  been  injured,  and,  if  so,  also  the  na- 
ture and  extent  of  the  injury,  and  to  make 
full  report  of  the  facta  to  his  superior  of- 
ficers; that  when  the  train  parted,  the  con- 
ductor at  once  proceeded  forward  from  the 
caboose,  where  he  then  was,  to  ascertain 
the  cause;  that  in  passing  the  car  in  which 
plaintiff  and  his  wife  were,  he  ascertained 
that  plaintiff  had  been  injured;  that  he 
then  said  that  he  was  going  forward  to 
inquire,  the  cause  of  the  accident;  that, 
the  connection  being  restored,  the  train 
proceeded  immediately  to  New  Castle,  ar- 
riving there  thirty  or  forty  minutes  later; 
that  the  conductor  then  returned  to  the 
plaintifTs  car  and  made  inquiry  aa  to  the 
■extent  of  the  injury,  in  order  to  make  his 
report  of  it;  and  that  during  the  course 
-of  the  inquiry,  in  response  to  a  question 
by  plaintiff  as  to  the  cause  of  the  acci- 
-dent,  he  said  that  the  train  had  parted 
"because  of  a  defective  coupler, — a  worn 
lock  block."  An  offer  was  also  made  to 
thow  by  this  witness  that  a  similar  duty 
to  investigate  and  make  report  is  required 
a  roadmaster;  that  when  the  train  ar- 
rived at  New  Castle,  defendant's  roadmas- 
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ter  came  to  plaintiff's  car  and,  after  in- 
quiry as  to  the  nature  and  extent  of  the 
injury,  wrote  out  his  report;  and  that 
while  30  doing  he  stated  to  plaintiff  that 
the  parting  of  the  train  was  caused  by  a 
"defective  coupling, — a  worn  lock  block." 
This  evidence  was  excluded,  on  the  ground 
that  the  declarations  were  not  part  of  the 
res  geatoi,  and  were  therefore  incompetent. 

The  statute  provides  that  where  "the 
declaration,  act,  or  omission  forms  part  of 
a  transaction  which  is  itself  the  fact  in 
dispute,  or  evidence  of  that  fact,  such  dec- 
laration, act,  or  omission  is  evidence  aa 
part  of  the  transaction."  Rev.  Codes, 
§  7867.  This  provision  was  not  intended 
to  embody  the  statement  of  a  rule  by  which 
to  determine  the  competency  of  such  dec- 
larations as  those  in  question,  but  to  be  a 
mere  direction  that  they  must  be  deemed 
competent  when  they  are  so  connected  with 
the  main  transaction  as  to  form  a  part 
of  it.  It  states  one  of  the  exceptions  to 
the  general  rule  recognized  by  all  the 
courts  in  common-law  jurisdictions,  which 
requires  the  exclusion  of  hearsay  state- 
ments, vix.,  that  when  declarations  by  the 
participant  in  or  an  observer  of  the  liti> 
gated  act  are  so  nearly  connected  with  it 
in  point  of  time  thai  they  may  be  re- 
garded aa  a  spontaneous,  necessary  inci- 
dent, explaining  and  characterizing  it, 
they  may  be  proved  as  a  part  of  it  witli- 
out  calling  the  person  who  made  them. 
The  principle  upon  which  the  exception  is 
founded  is  that  the  declarations  were  made 
while  the  mind  of  the  speaker  was  laboring 
under  the  excitement  aroused  by  the  inci- 
dent, before  th^re  was  time  to  reflect  and 
fabricate,  and  hence  the  solemnity  of  the 
oath  is  not  necessary  to  give  it  probative 
value.  Such  statements  need  not  be  strict- 
ly contemporaneous  with  the  main  inci- 
dent. They  may  be  in  the  form  of  narra- 
tive; yet  if  the  circumstances  show  they 
were  made  while  the  excitement  produced 
by  the  incident  still  dominated  the  mind 
and  was  the  producing  cause,  they  arc 
nevertheless  part  of  the  main  incident  and 
competent.  On  the  contrary,  if  they  arc 
in  fact  mere  narrative,  they  are  not  com- 
petent. In  State  v.  McDaniel.  68  S.  C.  304, 
102  Am.  St.  Rep.  861,  47  S.  E.  384,  the 
court  said:  "If  the  declarations  are  a 
mere  narration  of  a  past  occurrence*  th^ 
are  not  admissible  as  ret  gestce.  .  . 
When  the  declarations  are  not  precisely 
concurrent  with  the  transaction,  a  delicate 
and  complex  question  is  presented  to  the 
trial  judge  in  determining  their  admisBi- 
bility,  and  each  case  must  be  decided  upon 
its  own  circumstances.  In  the  nature  of 
the  case  there  can  be  no  hard  and  fast 
rule  as  to  the  precise  time  near  an  occur- 
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rence  within  irhich  declarations  explana- 
tory thereof  murt  be  made,  in  order  to  be 
admiBBible.  llie  generic  rule  is  that  tlie 
declarations  must  be  substantially  contem- 
poraneous with  the  litigated  transaction, 
and  be  the  instinctive,  spontaneous  utter- 
ance of  the  mind  while  under  the  active, 
immediate  inOaences  of  the  transactioi^ 
the  circumstances  precluding  the  idea  that 
the  utterances  are  the  result  of  reflection 
or  design  to  mika  false  or  self-serviog  dec- 
larations. .  .  .  Questions  of  this  kind 
must  be  very  largely  left  to  the  sound  -ju- 
dicial discretion  of  the  trial  judge,  who  is 
compelled  to  view  all  the  circumstances  in 
reaching  his  eoncIusi<m,  And  this  court  will 
not  reverse  his  ruling,  unless  it  clearly  ap- 
pears from  undisputed  circumstances  in 
evidence  tbat  the  testimony  ought  to  have 
been  admitted  or  rejected,  as  the  case  may 
be."  The  tendency  of  recent  decisions  is  to 
relax  the  rule  pf  admissibility  rather  than 
to  restrict  it,  and  to  consider  the  weight 
to  which  the  evidence  is  entitled.  Jack  v. 
Mutual  Reserve  Fund  Life  Asao.  51  C.  C. 
A.  36,  113  Fed.  49,  and  cases  cited.  Ac- 
cordingly, this  court,  in  State  v.  Tighe,  27 
Mont.  339,  71  Fac.  8,  held  that,  as  in  case 
of  confessions,  it  is  the  province  of  the 
trial  judge  to  determine  in  limine  the  ad- 
miBsibility  of  declarations,  and  leave  the 
question  of  their  weight  to  the  jury,  in 
view  of  the  circumstanceB  under  which 
they  were  made.  This  must  necessarily 
be  the  case  whenever  a  question  of  fact 
arises  upon  conflicting  evidence  as  to 
whether  they  are  part  of  the  res  geatte,  or 
depends  upon  contradictory  inferenccB, 
either  of  which  may  fairly' be  drawn  from 
uncontradicted  evidence;  and  since  this  is 
so,  the  solution  of  the  question  of  the  ad- 
missibility of  Euch  evidence  must  in  every 
case  be  left  largely  to  the  sound  legal  dis- 
cretion of  the  trial  court,  subject  to  review 
only  in  cases  of  manifest  abuse.  3  Wig- 
more,  Ev.  §  1750;  State  v.  McDaniel,  68 
S.  C.  304,  102  Am.  St,  Rep.  661,  47  8.  E. 
384;  Walters  v.  Spokane  International  R. 
Co.  68  Wash.  293,  42  L.RA.(N.S.)  917, 
108  Pac.  593. 

Even  under  this  liberal  rule,  however, 
we  do  not  think  the  declarations  admissi- 
ble on  the  theory  that  they  were  prompted 
by  the  excitement  produced  by  the  accident 
itself.  The  conductor  did  not  return  to 
plaintiflTs  car  until  the  train  had  reached 
Xew  Castle,  some  half  hour  or  more  after 
the  accident.  Apparently  he  would  not 
have  spoken  on  the  subject  at  all,  if  he 
had  not  been  questioned  by  the  plaintiff. 
His  statement  assumed  the  form  of  narra- 
tive, rather  than  that  of  a  spontaneous 
utterance  as  a  necessary  incident  of  the 
accident  itself,  explaining  -  and  eharacter- 
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izing  it.  The  roadmaster  did  not  vifaiess 
the  accident,  but  learned  of  it  after  the 
train  had  reached  New  Castle.  His  state- 
ment, therefore,  could  not  have  been  due  to 
any  excitement  aroused  by  his  witnessing 
the  accident  or  his  presoioe  idien  it  oc- 
curred. 

But  we  think  the  evidence  oompetent 
upon  anotiier  theory,  ois.,  as  admissions  by 
the  agents  of  the  defendant  within  the 
scope  of  their  employment,  while  ' engaged 
in  the  disdiarge  of  their  duties.  Whether 
it  WES  in  fact  among  the  duties  of  these 
employees  to  ascertain  the  cause  of  the  ac- 
cident and  the  nature  and  extent  of  any 
injury  caused  it,  and  make  report  ta 
their  superior  oflScers,  we  need  not  stop  to- 
inquire.  The  phuntiff  oSeied  to  show  that 
tiiis  was  so.  If  sudi  was  the  ease,  the 
statements  were  made  while  tliese  em- 
ployees were  in  the  discharge  of  their  du- 
ties. Now,  it  is  a  well-settled  rule  that 
when  an  agent  is  vested  with  authority  to- 
perform  any  act  for  his  principal  his 
words — his  verbal  acts — ^while  engaged  in 
tbat  business  are  a  part  of  the  res  gesta 
of  that  business.  They  are  therefore  the 
words  and  acts  of  the  principal,  and  may 
be  proved  against  him.  Hogan  v.  Kelly* 
29  Mont.  485,  75  Pac.  81;  Uupfer  v.  Na- 
tional Distilling  Go.  119  Wis.  417,  96  N. 
W.  809;  Hyvonen  v.  Hector  Iron  Co.  103 
Minn.  331,  123  Am.  St.  Rep.  332,  115  X. 
W.  167;  Turner  v.  Turner,  123  Ga.  5,  107 
Am.  St.  Rep.  76,  50  S.  E.  969;  Lynchhui^ 
Teleph.  Co.  v.  Booker,  103  Va.  694,  50  S. 
E.  148;  Baker  v.  Westmoreland  &  C.  Natu- 
ral Gas  Co.  157  Pa.  593,  27  Atl.  789;  An- 
derson V.  Great  Northern  R.  Co.  16  Idaho. 
513,  99  Pac.  91;  Leach  v.  Oregon  Short 
Line  R.  Co.  29  Utah,  286,  110  Am,  St.  Rep. 
708,  81  Pac.  90;  Redmon  v.  Metropolitan 
Street  R.  Co.  186  Mo.  1,  106  Am.  St.  Rep. 
558,  84  S.  W.  26;  McNicholas  v.  New  Eng- 
land Telepb.  &  Teleg.  Co.  196  Mass.  138, 
81  N.  E.  889.  For  the  time  being,  the 
agent  is  the  alter  ego  of  the  principal;  and 
while  he  is  not  employed  to  talk  about  the 
business  of  his  principal,  or  to  admit  away 
the  rights  of  the  latter,  declarations  and 
admissions  by  him  touchii^  the  business  in 
hand,  dum  fervet  opus,  are  those  of  the 
principal.  "This  rule  is  especially  applica- 
ble to  corporations,  which  can  speak  and 
act  only  through  agents.  Justice  to  the 
rights  of  others  requires  that  acts  of  such 
intangible  entities  must  be  significant,  and 
the  basis  for  conduct  by  others,  as  in  the 
case  of  individuals.  When,  therefore,  a 
corporation  selects  an  individual  to  do  en- 
act in  its  behalf,  the  individual,  in  doing 
that  act — i.  e.,  within  the  scope  of  his  au- 
thority,— is,  in  l^al  effect,  the  corpora- 
tion."   Hupfer  T.  National  Distilling  Co. 
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119  Wis.  417,  96  N.  W.  809.  If,  however, 
the  appointed  work  has  been  completed, 
any  statement  made  hy  the  agent  with  ref- 
erence to  it  is,  under  all  the  authorities 
(2  Chamberlayne,  Ev.  §  1346),  a  mere  nar- 
rative of  a  past  transaction,  and  is  not 
admissible  under  the  res  gestw  rule.  It  is, 
as  to  the  principal,  mere  hearsay. 

Counsel '  for  defendant  cite  and  rety  on 
the  cases  of  Ryan  v.  Gilmer,  2  Mont.  517, 
26  Am.  Rep.  744,  and  Poindexter  &  Orr 
Irtve  Stock  Co.  V.  Oregon  Short  Line  R. 
Co.  33  Mont.  338,  83  Pac.  886.  In  the 
latter  of  these  cases  the  person  whose  dec- 
laration was  held  incompetent  was  not  the 
agent  of  the  corporation  to  do  the  act 
with  reference  to  which  the  declaration  in 
question  was  made.  With  reference  to  thf 
former,  it  may  be  noted  that  the  admission 
held  incompetent  was  made  by  the  driver 
of  a  vehicle  immediately  after  it  had  been 
overturned,  the  accident  resulting  in  in- 
jury to  a  passenger,  and  while  the  driver 
was  still  in  charge  of  it.  Under  the  more 
liberal  rule  observed  by  many  of  the 
courts,  the  evidence  was  competent.  The 
case  serves  only  to  illustrate  the  difficulty 
the  courts  have  experienced  in  ascertain- 
ing and  declaring  any  definite  rule  by 
which  to  determine  whether  the  admission 
under  consideration  was  or  was  not  made 
while  the  agent  was  acting  within  the 
scope  ol  his  authority.  It  is  not  in  point 
because,  as  we  have  shown,  the  declara- 
tions in  question  here  were  made  while  the 
conductor  and  roadmaster  vfere  in  the  ac- 
tual discharge  of  the  duties  delegated  to 
them.  The  exclusion  of  the  evidence  was 
error. 

2.  Counsel  contend  that,  inasmuch  as  the 
parting  of  a  train  is  not  an  ordinary  oc- 
currence in  the  operation  of  railroads,  the 
fact  that  such  an  accident  occurred  in  this 
instance,  there  being  no  explanation  of  the 
cause  of  it,  was  sufficient  to  raise  a  pre- 
sumption of  negligence  by  the  defendant 
or  some  of  its  servants,  and  therefore  that 
a  case  was  made  for  Uie  jury  without  re- 
gard to  the  excluded  evidence.  They  in- 
sist upon  two  propositions,  either  of  which, 
if  accepted  as  sound,  they  say,  will  require 
a  reversal  of  the  judgment  in  this  case, 
vig.:  (1)  That  plaintiff  for  the  time  heing 
occupied  the  position  of  a  passenger;  hence 
the  pr»umption  of  negligence  arising 
from  the  happening  of  the  accident  made 
out  a  prima  facie  ease;  (2)  that  the  rea- 
B<Bi  for  Indulgii^  this  presumption  in 
favor  of  a  passenger,  and  not  in  favor  of 
a  servant.  Is  that  an  accident  may  be  due 
as  well  to  the  negligence  of  a  fellow  serv- 
ant as  to  the  lapse  of  duty  by  the  carrier 
with  reference  to  some  nondelegable  duty; 
that  this  action  was  brought  under  the 
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I Federal  employers'  liability  act  (3S  Stat, 
at  L.  66,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322,  Fed.  Stat.  Anno.  Supp.  1909, 
p.  584),  which  cuts  off  the  defense  of  neg- 
ligence by  a  fellow  servant ;  and  that, 
since  this  is  so,  logically  the  same  pre- 
sumption must  be  indulged  in  favor  of  the 
servant  as  in  favor  of  the  passenger.  We 
shall  not  undertake  to  determine  at  this 
time  whether  these  contentions  are  main- 
tainable. We  think  both  of  them  involve 
questions  which  are  at  least  debatable. 
Upon  the  presumption  that  the  plaintiff 
proved  his  case  according  to  his  offer,  how- 
ever, we  think  he  was  entitled  to  go  to 
the  jury  without  regard  to  the  theory  ad- 
vanced by  counsel  in  either  of  these  conten- 
tions. 

For  present  purposes  we  shall  assume 
that  it  is  settled  law  that,  in  an  action  by 
a  servant  against  his  employer  for  an  in- 
jury caused  by  the  negligence  of  the  latter, 
proof  of  the  accident  alone  does  not  fur- 
nish a  basis  for  an  inference  of  culpable 
negligence,  but  that  the  servant  must  go 
further  and  show  by  direct  proof,  or  by  cir- 
cumstances, that  his  injury  sprang  wholly 
or  partly  from  some  omission  of  duty  by 
his  employer.  If  he  fails  to  do  this,  he 
has  failed  to  make  a  case  for  the  jury. 
If,  however,  in  proving  the  injury,  the 
facts  and  circumstances  disclosed  tend  to 
show  that  the  instrumentality  which  caused 
the  injury  was  exclusively  in  the  control 
of  the  employer,  and  the  injury  occurred 
by  reason  oi  some  defect  therein,  the  ex- 
istence of  which  is  attributable  to  a  negli- 
gent omission  of  duty  by  the  employer 
rather  than  to  any  other  cause,  he  has 
made  a  case  justifying  a  presumption  of 
culpable  negligence.  The  burden  then  de- 
volves upon  the  employer  to  rebut  the  pre- 
sumption by  explaining  the  circumstances 
so  as  to  render  their  existence  consistent 
with  the  exercise  of  due  care.  The  general 
rule  applicable  to  this  class  of  cases,  viz., 
that  the  plaintiff  must  prove  n^ligence,  is 
qualified  by  way  of  exception  by  what  is 
termed  the  doctrine  of  res  ipsa  loquitur, 
which  means  merely  that  the  circumstances 
under  which  the  accident  occurred  charged 
the  defendant  with  culpable  negligence.  In 
Hardesty  v.  Largey  Lumber  Co.  34  Mont. 
151,  86  Pac.  29,  the  rule  is  stated  thus: 
"Of  course,  the  general  rule  of  law  is  that 
negligence  is  not  inferable  from  the  mere 
occurrence  of  the  accident;  but  to  this  rule 
is  the  well-understood  exception  that, 
where  the  thing  which  causes  the  injury  is 
shown  to  be  under  the  management  and 
control  of  the  defendant,  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen  if  those  who  have  such 
management  and  oontrol  use  proper  care. 
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it  affords  reascoable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendants, 
that  the  accident  arose  from  the  want  of 
ordinary  care  by  the  defendant.  1  Shearm. 
&  Redf.  Neg.  §  69.  Under  such  circum- 
stances, proof  of  the  happening  of  the 
nvent  raises  a  presumption  of  the  defend- 
ant's n^Iigence,  and  casts  upon  the  de- 
fendant the  burden  of  showing  that  or- 
dinary care  was  exercised.  This  rule  hais 
been  invoked  in  numerous  similar  cases." 
The  train  upon  which  plaintiff  was  riding 
was  under  the  control  and  management  of 
the  defendant.  The  defendant  knew,  or  I 
ought  to  have  known,  by  whom  it  was 
made  up,  how  it  was  made  up,  how  it  was 
equipped,  and  what  degree  of  care  had 
been  exercised  in  making  it  safe  to  run. 
The  duty  to  Bee  that  it  was  properly 
equipped  was  a  primary,  nondelegable  duty 
of  defendant.  It  separated  because  of  a 
"defective  coupler  or  worn  lock  block." 
Ordinarily,  when  a  train  is  equipped  with 
couplers  which  are  sound  and  suitable  for 
use,  it  does  not  part.  Therefore  the  fact 
that  one  of  those  in  use  at  the  time  of  the 
accident  was  defective  and  worn  to  such  an 
extent  as  to  permit  the  train  to  part  points 
to  neglect  by  defendant  to  perform  a  pri- 
mary duty,  rather  than  to  any  other  cause, 
and  properly  calls  for  explanation.  In  the 
absence  of  such  explanation,  the  jury  would 
be  justified  in  holding  it  responsible  for 
the  accident  and  the  injury  resulting  from 
it.  Griffin  v.  Boston  &.  A.  R.  Co.  148 
Mass.  143,  1  L.R.A.  698,  12  Am.  St.  Rep. 
526,  19  N.  E.  166,  and  cases  cited. 

The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Hollowaj  and  Sanner,  JJ.,  concur. 
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CHARLES  LANHAM,  Plff.  in  Err., 
v. 

EVA  I.  MEADOWS. 

(—  W.  Va.  — ,  78  S.  E.  760.) 

Contract  —  Ulegal  —  proof  In  defense. 
1.  If  a  party  to  an  illegal  agreement,  by 
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proof  of  part  oi  the  facts  constituting  tlie 
transaction  out  of  which  it  grew,  make  a 
prima  facie  case  for  recovery  against  the 
other  party  without  disclosing  the  illegality, 
the  defendant's  guilty  participation  in  the 
transaction  docs  not  preclude  him  from 
proving  as  matter  of  defense  the  illegal 
part  01  the  contract. 

Bills  and  notes  —  gift  of  note. 

2.  A  promissory  note  may  be  the  sub- 
ject of  a  gift  i»t9r  vivos  from  the  prmnisA 
to  the  promisor.  Surrender  of  the  note 
with  intent  to  forgive  tim  ddit  is  a  suffi- 
cient delivery. 

Trial  —  verdict  —  setting  aside. 

3.  A  verdict  founded  upon  conflicting  oral 
testimony  cannot  be  set  aside  by  the  court. 

(June  17^  1913.) 

ERROR  to  the  Circuit  Court  for  Braxton 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover a  certain  sum  of  money  allied  to 
have  been  lent  to  and  paid  for  the  use  and 
benefit  of  defendant  at  her  request.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  G.  Coffman,  for  plaintiff 
in  error: 

A  prior  lawful  contract  entered  into  as 
tbese  notes  were,  will  not  be  affected  by  a 
subsequent  illegal,  collateral  agreement,  rel- 
ative thereto. 

9  Cyc.  564,  §  8;  Wilcoxon  v.  Logan,  !»1 
N.  C.  449;  Pond  v.  Smith,  4  Conn.  297; 
1  Page,  Contr.  619,  §  400;  Kurtz  v.  Frank, 
70  Ind.  594,  40  Am.  Rep.  275;  Britt  v. 
Aylett,  11  Ark.  475,  52  Am.  Dec.  282; 
Utica  Ins.  Co.  v.  Scott,  19  Johns.  1 ;  Lytle 
V.  Newell,  24  Ky.  L.  Rep.  188,  68  S.  W. 
118;  McDonald  v.  Fleming,  12  B.  Mon.  285. 

But  before  courts  will  hold  contracts  void 
on  the  ground  of  immorality  or  public  pol- 
icy, the  evidence  must  be  free  from  doubt 
and  convincing. 

Richmond  v.  Dubuque  &  S.  C.  R.  Co.  26 
Iowa,  191;  Kellogg  v.  Larkin,  3  Pinney 
(Wis.)  123,  56  Am.  Dec.  164;  Pierce  v. 
Randolph,  12  Tex.  290. 

The  verdict  of  the  jury  was  wrong,  and 
the  court  erred  in  refusing  to  sustain  the 
motion  of  the  plaintiff  to  set  aside  said 
verdict  and  award  him  a  new  trial. 

Davidson  v.  Pittsburgh,  C.  C.  &  St. 
R.  Co.  41  W.  Va.  407,  23  S.  E.  593;  Yeager 
V.  Blueficld,  40  W.  Va.  484,  21  S.  E.  752; 


Note.  —  Sight  to  recover  what  has  been 
paid  or  tramtferred  4m  ootufderoMon 
of  WM$  peloMotM. 

As  to  ri^t  to  invoke  aid  of  court  to 
determine  rights  of  property  acounuilatod  in 
common  by  parties  living  in  illicit  relations, 
see  note  to  Mitchell  v.  Fish,  36  L.R.A. 

fN.S.)  838. 

47  L.Rj^.(N.8.) 


As  to  injunction  against  enforcing  con- 
tract for  illicit  intercourse,  see  note  In  48 
L.R.A.  844. 

While  there  are  numerous  cases  in  which 
actions  upon  promissory  notes  or  othor 
executory  contracts  have  been  defeated 
upon  the  ground  that  the  real  consideration 
for  defendant's  promise  was  illicit  relations. 
LaNHAK  V.  Meadowb  is  the  only  ease  re- 
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Coalmer  Barrett.  91  W.  Va.  237>  56  S. 
E.  385. 

Mesara.  C.  F.  Greene,  Morrison,  A 
Rider  and  Hall  Brothers,  for  defendant 
in  error: 

The  order  of  attachment  should  have  been 
quaahed  on  the  ground  that  the  affidavit 
was  insufficient. 

Roberta  v.  Burns,  48  W.  Va.  02,  SO  Am. 
St.  Kep.  17,  35  8.  E.  922;  Sandht^er  v. 
Hoe^,  2S  W.  Va.  221;  Delaplain  v.  Arm- 
atrong.  21  W.  Va.  211;  Hale  v.  Donahue 
&  Co.  25  W.  Va.  414;  Goodman  v.  Henry, 
42  W.  Va.  626,  35  L.R.A.  847,  26  S.  E.  528. 

When  money  is  paid  on  an  illegal  con- 
tract, or  personcl  property  is  transferred, 
the  aid  of  the  law  cannot,  as  a  rule,  be 
invoiced  for  its  recovery,  though  the  other 


party  refuses  to  perform  his  part  of  the 
contract. 

15  Am.  4  Eng.  Enc.  Law,  2d.  963,  1001 ; 
Edwards  v.  Randle,  63  Ark.  318,  36  L.R.A. 
174,  68  Am.  St.  Hep.  108,  38  S.  W.  343; 
United  States  v.  Grossmayer,  9  Wall.  73, 
19  L.  ed.  627;  9  Cyc.  549,  562;  White  v. 
Barber,  123  U.  8.  392,  31  L.  ed.  243,  8  Sup. 
Ct.  Rep.  221;  Ellicott  v.  Chamberlin,  38 
N.  J.  Eq.  604,  48  Am.  Rep.  327;  Branham 
V.  Stallinga,  21  Colo.  211,  52  Am.  St.  Rep. 
213,  40  Pbc.  396;  Liness  v.  Hesing,  44 
111.. 113,  92  Am.  Dec.  153;  Waite  v.  Mer- 
rill, 4  Me.  102,  16  Am.  Dec.  23S;  Beard 
V.  White,  120  Ga.  1018,  48  S.  E.  400;  Wat- 
kins  T.  Kugen,  118  Ga.  372,  45  S.  E.  262; 
Ullman  v.  St.  Louis  Fair  Asso.  167  Mo. 
278,  66  L.R.A.  606,  66  S.  W.  949;  Calfee 


vealed  by  the  search  which  involves  the 
question  whether  an  acticns  in  form  upon  an 
executory  contract,  to  recover  money  ac- 
tually paid  or  advanced,  can  be  defeated 
upon  the  ground  that  the  real  considera- 
tion was  ulicit  relations.  Assuming  the 
truth  of  the  defense  in  the  Lanhau  Case, 
that  the  illicit  relations  constituted  the 
consideration  for  the  money  advanced,  the 
plaintiff  was  really  attempting  to  recover 
back  money  paid  under  an  executed  con- 
tract, though  his  action  was  in  form  upon 
an  executory  contract.  To  have  permitted 
the  plaintiff  to  recover  would  have  been 
to  allow  him,  in  practical  effect,  to  accom- 
plish what  he  clearly  could  not  have  ac- 
complished in  a  direct  action  for  that  pur- 
pose, vis.,  the  recovery  back  of  mon^  paid 
under  an  exeent«l  contract  based  on  illicit 
relations. 

In  Summerlin  t.  Livin^ton,  15  La.  Ann. 
519,  it  was  held  in  a  suit  involving  a'  set- 
tlement of  the  community  between  the  de- 
fendant and  his  deceased  wife,  that  defend- 
ant was  entitled  to  set  up  the  illegality  of 
the  marriage  as  a  defense,  by  showing  that 
deceased  was  l^ally  married  to  another 
at  the  time  of  her  marriage  to  defendant, 
notwithstanding  defendant  was  aware  of 
the  fact  and  of  her  incapacity  to  marry 
again,  and  his  course  in  marrying  her  was 
highly  immoral  and  reprehensible.  The 
court  said  that,  while  defendant  could  not 
avail  himself  of  his  own  turpitude  as  a 
basis  for  a  demand,  be  is  not  estopped  when 
he  resorts  to  it  for  purposes  of  defense. 

Upon  the  principle  that  the  court  will 
not  aid  a  party  to  an  illegal  or  immoral 
contract,  but  will  leave  the  parties  in  the 
position  in  which  they  have  placed  them- 
selves, relief  has  been  denied  in  the  follow- 
ing cases,  where  the  illicit  relations  were 
made  a  basis  for  a  demand  to  recover  prop- 
erty transferred  in  consideration  of  the 
continuance  of  such  relations : 

— Brindler  v.  Lawton,  68  N.  J.  Eq.  259,  31 
Atl.  394,  where  a  court  of  equity  denied 
relief  in  a  suit  brought  to  compel  the  sur- 
render of  certain  certificates  of  corporate 


induconent  io  and  consideration  for  her 
living  thereafter  in  illicit  relations  with 

him; 

— Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  42 
U  J.  Ch.  N.  S.  690,  29  L.  T.  N.  S.  126,  21 
Week.  Rep.  878,  where  the  legal  personal 
representative  of  a  deceased  grantor  was 
denied,  relief  in  a  suit  to  set  aside  a  deed 
of  trust  or  marriage  settlement  made  in 
contemplation  of  marriage,  whereby  cer- 
tain shares  of  corporate  stock  were  trans- 
ferred to  a  trustee  for  the  benefit  of  the 
sister  of  grantor's  deceased  wife,  by  show- 
ing that  the  af^eement  of  the  parties  to 
marry  and  cohabit  was  illegal  and  immoral 
on  grounds  of  public  policy,  as  being  be- 
tween persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity; 

—Otis  T.  Freeman,  199  Mass.  160.  127 
Am.  St.  Rep.  476.  85  N.  E.  168,  where  a 
man  who  imiintained  illicit  relations  with 
a  woman  was  dpnied  the  right  to  recover 
property  purchased  with  the  funds  fur- 
nished her  for  the  continuance  such  re- 
lations ; 

—Piatt  v.  Elias,  186  N.  Y.  374,  11  L.R.A. 
(N.S.)  554,  116  Am.  St.  Rep.  558,  79  N.  £. 
1,  0  Ann.  Cas.  780,  where  it  was  held  that 
equity  wilt  not  aid  one  in  recovering  money 
which  he  has  given  his  mistress  in  consid- 
eration of  their  sexual  intimacy. 

—Denton  v.  English,  2  Nott  k  M'C.  581, 
10  Am.  Dec.  638,  where  it  was  held  that  de- 
fendants could  not  defeat  an  action  of  tro- 
ver to  recover  the  value  of  certain  slaves, 
by  showing  that  the  real  consideration  was 
not  that  expressed  in  the  bill  of  sale  from 
deceased  vendor  to  the  vendee,  throi^h 
whom  plaintiffs  claimed,  but  that  it  was 
future  illicit  cohabitation  between  the 
vendor  and  the  vendee,  where  it  appeared 
that  the  contract  had  been  fully  executed 
by  the  signing,  sealing,  and  delivery  of  the 
bill  of  sale  and  by  deliveiy  of  possession 
of  the  n^oes; 

—White  T.  Hunter,  S3  K.  H.  128,  where 
it  was  held  that  plaintiff,  claiming  as  heir 
of  the  deceued  granter,  could  not  avoid 
the  effect  of  a  deed  to  the  defendant,  in  an 


stock,  it  being  all^^  that  complainant's  i  action  to  recover  the  land,  upon  a  showing 
intestate  gave  them  to  the  defendant  as  an  '  that  the  same  was  given  f6r  the  puipoae  of 
47  LJl.A.(N.S.)  38  ^  i 
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T.  Burgeu,  3  W.  Va.  Zli;  Smith  v.  Apple- 
gate,  23  N.  J.  L.  352;  Gil  v.  WilliamB,  12 
La.  Ann.  219,  68  Am.  Dec.  767;  Bagley  v. 
Tabor,  5  Mass.  286,  4  Am.  Dec.  767;  Slifer 
T.  Howell,  S  W.  Va.  391;  Hope  v.  Linden 
Park  Blood  Horse  Abso.  58  N.  J.  L.  627, 
66  Am.  St.  Rep.  614,  34  Atl.  1070;  Mc- 
MuUen  v.  Hoffman,  174  U.  S.  639,  666,  657, 
43  L.  ed.  1117,  1124,  19  Sup.  Ct.  Rep.  839; 
Embrey  t.  Jemison,  131  U.  S.  336,  348, 
349,  33  L.  ed.  172,  177,  9  Sup.  Ct  Rep. 
77«. 

Poffenbarger,  delivered  the  opinion  of 
the  court: 

In  this  case,  the  jury  denied  by  its  ver- 
dict right  in  the  plaintiff  to  recover  any 
portion  of  the  demands  stated  in  his  de- 
claration and  bill  of  particu^rs,  amount- 
ing to  nearly  $5,000,  cmsisting  of  three 
promissory  notes  and  numerous  sums  of 
money  alleged  to  have  been  paid  out  by 
him  for  her  and  at  ber  request. 

Under  the  general  issue  raised  by  her 
plea  of  non  assumpsit,  the  defendant  ad- 
duced evidence  tending  to  prove  a  long  per- 
iod of  illicit  sexual  intercourse  between  ber 
and  the  plaintiff,  induced  on  ber  part  by  | 
the  advancement  and  payment  of  the  money 
demanded  in  the  declaration,  and,  in  con- 
nection with  her  testimony,  introduced  a 

promoting  the  continuance  of  illicit  inter- 
course between  grantor  and  another; 

— Marksburv  v.  Taylor,  10  Rush,  619, 
where  plaintiffs,  who  claimed  as  heirs  at 
law  of  grantor,  were  denied  relief  in  an 
action  to  set  aside  certain  deeds  of  convey- 
ance, and  to  recover  possession  of  the  land 
held  by  the  husband  and  heirs  at  law  of  the 
grantee,  showing  that  the  real  consid- 
eration for  the  conv^ance  was  the  illicit 
intercourse  then  and  afterward  existing  be- 
tween the  grantor  and  grantee ; 

— Watkins  v.  Nugen,  118  Ga.  372,  45  S. 
E.  iSZ,  is  to  the  some  effect; 

— ^Hill  V.  Freeman,  73  Ala.  200.  49  Am. 
Rep.  48,  where  it  was  held  that  ejectment 
could  not  be  maintained  by  the  heirs  of 
the  grantor,  who  conveyed  land  to  defendant 
in  consideration  for  the  continuance  of  the 
illicit  relations  which  the  parties  were 
maintaining  at  the  date  of  the  convoyance; 

— Monatt  V.  Parker,  30  La.  Ann.  585,  31 
Am.  Rep.  229,  where  it  was  held  that  one 
who  gave  real  estate  to  his  concubine  was 
not  entitled  to  recover  it  from  the  public 
administrator  after  her  death,  upon  the 
ground  tiiat  sncb  gift  was  in  violation  of 
the  statute  and  against  good  morals  and 
public  policy. 

In  Bivins  v.  Jamigan,  3  Baxt.  282,  it 
was  held  that  the  belra  of  a  deceased  grantor 
were  not  entitled  to  relief  in  a  suit  to  can- 
cel a  deed  of  conv^ance,  by  showing  that 
the  real  consideration  was  past  illicit  and 
adulterous  intercourse  between  the  parties 
thereto,  where  it  appeared  that  the  grantee 
47  LJt.A.(N.S.) 


formal  agreement  for  such  intercourse  and 
relation,  acknowledging  the  receipt,  prior 
to  the  date  thereof  on  account  of  the  same, 
of  the  sum  of  $2,000.  The  plaintiff  dtmied 
the  execution  of  this  contract  and  objected 
to  its  introduction.  On  this  branch  of  the 
case,  he  supplemented  his  own  testimony 
by  that  of  five  expert  witnesses,  who  ex- 
pressed the  opinion  that  the  signature  was 
not  in  bis  handwriting.  Other  papers  bear- 
ing his  signature,  and  put  in  evidence, 
were  before  the  jury  for  comparison.  Two 
of  the  notes  sued  on,  one  for  $600  and  an- 
other for  $340,  bear  date  prior  to  Aat 
of  the  agreement.  With  very  few  excep- 
tions, the  defendant  admits  the  advance- 
ments of  m'oney  to  her  and  payment  of 
money  in  discharge  of  her  debts  and  oUi- 
gations.  She  also  claims  the  plaintiff  had 
surrendered  to  her  the  three  notes  specified 
in  the  bill  of  puticulars,  including  the 
two  just  described.  She  does  not  claim, 
in  her  testimony,  to  have  paid  any  ci  tiieaa 
notes  or  the  money  delivered  to  her  or 
paid  out  by  the  plaintiff  in  discharge  of 
her  debts  and  obligations,  but  she  never- 
theless produced  a  receipt  for  the  sum  of 
$1,000,  bearing  date  June  12,  1906,  and  de- 

I daring  said  sum  to  be  in  full  of  account 
up  to  that  date. 

The  foi-mal  asaignmenta  of  error  go  to  the 

was  in  possession  of  the  land  under  the 

deed. 

And  in  Burnett  v.  Sams,  1  Tenn.  Ch. 
App.  60,  it  was  held  that  a  deed  given  in 
consideration  of  past  illicit  relations  would 
not  be  ordered  given  up  at  the  instance  of 
the  grantor,  where  the  grantee  was  in  pos- 
session; nor  a  vendor's  lien  enforced  for 
the  money  consideration  recited  in  the 
deed. 

In  Gisaf  v.  Neval,  81  Pa.  356,  it  was  held 
that  one  who  promised  a  woman  to  bay 
her  a  house  by  way  of  compensation  for 
her  seduction  and  subsequent  submission  to 
an  operation  for  abortion,  which  resulted  in 
her  serious  sickness  and  suffering,  was  not 
entitled  to  claim  a  resulting  trust  by  tlie 
fact  that  he  furnished  the  purchase  money 
for  a  house  subsequently  conveyed  to  her. 

In  Marksbury  v.  Taylor,  supra,  the  ctnirt 
said:  "It  is  insisted,  however,  that  there 
is  a  class  of  cases  where  transactions  or 
agreements  in  contravention  of  public  pol- 
icy will  be  relieved  against  in  equity,  for 
the  reason  that  the  public  interest  requires 
it  to  be  done,  and  the  court  will  serve  the 
public  through  the  Individual,  although  he 
be  a  party  to  the  wrong;  but  it  is  beueved 
that  in  the  cases  where  this  has  been  done, 
the  decisions  were  either  based  upon  stat- 
utes or  have  been  subseqnently  disregarded 
as  unsound.  The  law,  both  in  this  country 
and  in  England,  now  undoubtedly  is,  in 
general,  where  parties  are  equally  concerned 
in  illegal  agreements  or  transactions,  wheth- 
er such  agreemMita  or  transaetionB  be  mala 
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admiHion  of  defendanl^i  feBtimmy  to  her 
immoral  conduct  and  relation!  with  the 
plaintiff,  and  the  alleged  contract  or  agree- 
ment for  sexual  intercourae  between  them, 
and  the  orermling  ai  the  motion  to  Kt 
aside  tiie  verdief . 

Having  elunm  an  apparently  valid  d^t 
by  the  introdnction  of  the  notes  of  the 
defendant  and  proof  oS  payment  (A  in- 
debtednesi  for  her  and  at  her  reqtieat,  the 
pliUntiff  denifaa  the  rig^t  of  the  defendant 
to  set  np  her  own  immoral  and  illc^l 
relation  with  him  aa  a  consideration  for 
the  moneys  paid  to  her  and  for  her,  on 
grounds  of  public  policy.  This  position  is 
untenable.  The  eonsidnation  for  the  pay- 
ment of  the  mtmey  is  part  and  parcel  erf 
the  transaction,  and  if  it  could  not  be 
giTen  in  evidence  to  defeat  the  action, 
money  paid  upon  an  ill^l  eonsiderati(Hi 
(Hiuld  always  be  recovered  back  in  violation 
of  that  principle  of  public  policy  which 
fbrbidB  it.  In  order  to  evade  this  princi- 
ple of  lav,  it  would  only  be  necessary  to 
prove  one  side  of  the  contract.  Hist  il- 
legality of  the  consideration  m^  be  set  up 
as  a  defense  to  a  debt  prima  facie  valid 
is  well  settied  by  authority.  Calfee  v. 
Burgess,  8  W.  Va.  279;  Slifer  v.  Howell, 
9  W.  Va.  S91 ;  Hope  v.  Linden  Park  Blood 
Horse  Asso.  58  N.  J.  L.  627,  55  Am.  St. 


Bep.  614,  34  Atl.  1070;  Embrey  v.  Jemi- 
son,  ISl  U.  8.  338,  33  L.  ed.  172;  9  Sup. 
Ct.  Sep.  776;  McMuUen  v.  Hoflinan,  174 
U.  8.  630,  43  L.  ed.  1117,  19  Sup.  Ct  Bep. 
839. 

If  the  court  were  at  liberty  to  deal  with 
the  case  as  jurors,  a  eoncliision  might  be 
reached  different  from  that  of  the  verdict; 
but  the  law  accords  to  the  jury  its  province, 
which  cannot  he  invaded  by  the  court.  As 
to  the  relation  between  the  parties,  the  evi- 
dence consiits  almost  whol^  of  their  oral 
testimony,  and  it  is  directly  and  positively 
conflicting.  There  are  circumstances  tend- 
ing to  sustain  the  tatimony  of  each  of 
them.  Correspondence  introduced  shows  a 
relation  of  close  intimacy,  and  it  is  not 
denied  by  the  plaintiff.  They  differ  only 
as  to  the  issue  of  illicit  intercourse.  Hie 
defendant  charges  it  and  the  plaintiff  denies 
it.  The  latter  delivered  to  the  former 
money  and  paid  notes,  bills,  and  other  de- 
mands for  her,  throughout  a  period  of  time 
extending  from  May  1,  1901,  to  June,  1908, 
and  possibly  later.  The  financial  trans- 
actions between  them  began  in  Harrison 
county  at  a  place  called  Marshville,  where 
the  defendant  was  then  conducting  a  sm^ll 
grocery  store  and  at  or  near  which  the 
plaintiff  resided.  Having  obtained  consider- 
able money  from  him  for  the  purpose,  and, 


prohibita  or  mala  in  ae,  courts  of  equity, 
like  courts  of  law,  will  not  interpose  to 
grant  relief  to  either.  (Story,  Eq.  §  298; 
Brookover  v.  Hurst,  1  Met.  668;  Worcester 
V.  Eaton,  11  Mass.  377 ;  Browning  v.  Mor- 
ris, Cowp.  pt.  2,  p.  792;  Bibb  v.  Bibb,  17 
B.M(Hi.307.)  We  are  therefore  constrained 
to  hold  that  an  executed  contract  baaed 
upon  illicit  sexual  commerce  cannot  be  set 
aside  at  the  instance  of  the  grantor  or  his 
heirs  at  law,  who  cannot  occupy  in  court  a 
better  position  than  their  ancestor  through 
whom  th^  claim." 

But  in  McDonald  v,  Fleming,  12  B.  Mon. 
28B,  it  was  held  tiiat  equitr  will  decree  the 
return  of  money  with  interest,  advanced 
a  womui  living  ta  a  state  of  concubinage, 
for  the  purchase  of  real  estate  which  was 
conveyed  to  the  man,  and  will  impose  a  lien 
upon  the  land  to  secure  its  payment.  It  was 
also  held,  however,  in  this  case  that  the 
woman,  on  account  of  the  illicit  relations, 
could  not  recover  upon  an  implied  contract 
to  pay  for  services  rendered  as  housekeeper. 
Generally,  upon  the  right  to  recover  for 
household  services  while  parties  were  living 
in  illicit  relations,  see  note  in  29  L.R.A. 
(N5.)  787. 

In  Coulson  v.  Allison,  2  De.  G.  F.  k  J. 
521,  8  L.  T.  N.  S.  763,  affirming  2  Giff.  279, 
6  Jur.  N.  S.  1140,  3  L.  T.  N.  S.  260,  a  con- 
veyance of  real  and  personal  property  by 
a  woman  to  the  husband  of  her  deceased 
sister,  in  consideration  of  her  marriage  to 
bin.  was  set  aside  upon  the  ground  of 
4TL.It.A.(N.8.) 


failure  of  consideration,  where  it  appeared 
that  she  believed  the  marriage  to  be  legal 
and  proper.  The  court  said  that  under  the 
circumstances  it  was  necessary  for  the  de- 
fendant, in  order  to  establish  his  claim  to 
the  property,  to  show  that  she  was  at  the 
time  of  the  transaction,  fully  and  duly  in- 
formed of  all  the  circumstances  of  the  ease, 
and  of  the  possible  consequences  of  what 
she  was  about  to  do. 

In  Phillips  V.  Probyn  [1899]  1  Ch.  817, 
08  L.  J.  Ch.  N.  S.  401,  80  L.  T.  N.  S.  513, 
16  Times,  L.  R.  324,  it  was  held  upon  an 
issue  raised  by  the  trustees  of  a  marriage 
settlement,  to  determine  who  was  entitied 
to  the  properly  which  had  been  conveyed  in 
trust  for  the  benefit  of  a  sister  of  the  grant- 
or's deceased  wife  in  contemplation  of  her 
marriage  to  grantor,  which  was  subsequent- 
ly performed,  that  the  trust  for  her  was 
illegal  and  invalid,  and  that  tiie  trustees 
held  the  property  in  trust  for  personal  rep- 
resentative of  the  grantor's  deceased  heir 
at  law.  The  court  distinguished  Ayerat  v. 
Jenkins,  L.  R.  16  Eq.  275,  42  L.  J.  Ch.  N. 
S.  690,  29  L.  T.  N.  S.  126,  21  Week.  Rep. 
878,  upon  the  ground  that  it  was  the 
trustees,  and  not  the  settler  or  his  personal 
representative,  that  were  seeking  to  set 
aside  the  settlement,  and  said  that  they 
had  not  to  consider  what  the  position  of 
matters  would  have  been  if  the  son  or  grand- 
son of  the  settlor  had  been  the  plaintiff  in 
the  action.  A.  L.  R. 
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she  says,  at  his  Buggestioa,  she  pur- 
chased with  it  a  small  tract  of  laud  some- 
vhere  in  Braxton  county,  on  which  she 
built  a  house.  Later,  she  and  her  husband 
■and  family  removed  to  Braxton  county,  and 
the  plaintiff  occasionally  visited  her  at  that 
place.  In  the  house  ao  built,  a  room  was 
=[)roTided  especially  for  him.  On  one  of  his 
periodical  visits  to  that  place,  in  Septem- 
ber, 1909,  the  defendant  and  her  husband 
claim  the  latter  entrapped  and  caught  him 
in  the  act  of  having  sexual  intercourse 
.  with  the  wife.  He  admits  bis  presence 
there  and  an  altercation  or  controversy  be- 
tween him  on  the  one  side  and  the  hus- 
band and  wife  on  the  other,  but  denies  the 
improper  conduct  attributed  to  him.  Ac- 
cording to  hie  testimony,  this  transaction 
was  an  effort  on  the  part  of  the  defendant 
and  her  husband  to  extort  money  from  him 
on  a  false  charge  or  accusation.  He  went 
home  a  day  or  two  after  this  occurrence, 
and  the  husband  of  the  defendant  at  a 
later  date  approached  him  near  his  home 
and  attempted  to  have  an  interview  with 
him.  As  to  what  then  occurred  between 
them,  their  testimony  is  conflicting,  the 
plaintiff  saying  there  was  a  renewed  de- 
fnand  for  money,  and  the  husband  denying 
it.  On  leaving  the  Meadows  h(Hne,  the 
plaintiff  failed  to  take  with  him  his  trunk, 
-which  was  later  sent  to  him.  In  it,  he 
fiays,  were  the  three  notes  mentioned  in  the 
bill  of  particulars  and  put  in  evidence. 
The  defendant  insists  he  had  delivered 
over  to  her  all  of  the  notes  she  had  executed 
to  him,  but  that  they  had  been  left  where 
he  could  have  found  them,  without  intent 
that  he  should  again  repossess  them,  and  he 
must  have  taken  them  clandestinely  and 
■without  her  consent.  How  th^  got  back 
into  bis  possession,  she  is  unable  to  say. 
llie  plaintiff  denies  not  only  the  conduct 
with  which  be  is  charged,  but  also  his 
ability  to  engage  in  sexual  intercouise.  He 
was  about  seventy  years  old  when  his  re- 
lations with  the  defendant  began,  and  had 
fiad  a  severe  stroke  of  paralysis  in  the  year 
1886.  He  suffered  another  attack  of  the 
•disease  in  1906.  At  the  date  of  his  last 
visit  to  the  Meadows  home  and  the  alleged 
discovery  of  his  immoral  relations  by  the 
husband,  he  was  about  seventy-eight  years 
old.  The  immoral  written  contract  was 
put  in  evidence  as  an  admission  of  his  illi- 
cit relations  with  the  defendant,  and  the 
evidence  of  five  witnesses  was  adduced  to 
prove  that  the  signature  thereto  was  not  in 
his  handwriting.  One  of  these  was  fa- 
miliar with  his  hsjidwriting,  and  the  others 
testified  merely  as  experts.  All  were  of  the 
-opinion  that  the  signature  was  not  in  his 
'handwriting.  The  jury  had  before  them 
numerous  checks,  receipts,  and  letters  for 
-47  L.R_A.{N.8.) 


purposes  of  comparison,  and  the  expert  wit- 
nesses were  unable  to  show  any  very  marked 
difference  between  the  signature  to  the  con- 
tract and  the  genuine  signatures  upon  other 
papers.  To  set  forth  here,  in  addition  to 
these  salient  facts  and  circumstances,  the 
minute  details  of  the  testimony,  would  sub- 
serve no  good  purpose. 

The  vital  question  in  issue  depends,  as 
has  been  stated,  upon  the  credibility  of 
two  witnesses.  The  admitted  facts  and  cir- 
cumstances have  no  controlling  probative 
force  or  effect.  A  long  period  of  intimacy 
is  admitted  as  well  as  proven.  On  the  ques- 
tion of  its  character,  it  purpose,  and  inci- 
dents, the  record  discloses  nothing  but  their 
oral  testimony  and  the  controverted  written 
admission.  As  to  the  latter,  there  is  noth- 
ing decisive  in  the  evidence.  In  the  opin- 
ion of  five  men,  the  signature  to  that  paper 
was  a  forgery,  but  the  jury,  consisting  of 
twelve  men,  compared  it  with  numerous 
genuine  signatures  of  the  plaintiff  and  were 
of  the  opinion  that  it  was  genuine.  On 
the  evidence  as  disclosed  by  the  record,  its 
genuinenesfis  or  spuriousness  was  largely  a 
matter  of  opinion.  A  verdict  thus  depend- 
ent upon  conflicting  oral  testimony  cannot 
be  disturbed  by  the  court.  Coalmer  v.  Bar- 
rett, 61  W.  Va.  237,  66  S.  E.  385;  Fulton 
V.  Crosby  ft  B.  Co.  67  W.  Va.  91,  49  S.  E. 
1012. 

As  two  of  the  notes  sued  on  bear  dates 
prior  to  that  on  which  the  defendant  says 
the  immoral  relation  between  them  began 
and  the  date  of  the  alleged  contract  for  such 
relation,  and  the  defendant  admits  the  re- 
ceipt of  the  money  evidenced  by  them,  it  is 
said  the  ill^irO'l  consideration  could  not  have 
entered  into  them.  This  position  is  well 
sustained  by  law.  A  valid  debt  cannot  be 
invalidated  by  proof  of  a  subsequent,  sepa- 
rate, and  distinct  illegal  transaction  be- 
tween the  parties.  But  this  is  not  conclu- 
sive of  the  issue  as  to  these  notes.  The 
defendant  swears  positively  that  the  money 
was  given  to  her  without  any  expectation 
of  its  repayment,  and  that  the  notes  were 
executed  and  delivered  as  a  mere  pretense 
of  indebtedness,  to  the  end  that  their  re- 
lation might  be  shielded  from  distwvery  by 
members  of  plaintiff's  family. 

Another  legal  principle,  that  a  written 
instrument  cannot  be  conbradieted  by  parol 
testimony,  would  mutain  plain1afl*8  claim 
against  this  themy  of  defense,  but  the 
record  discloeea  an  additional  fact  in  avoid- 
ance of  the  application  (rf  thii  l^al  role, 
if  the  defendant's  testimony  i«  to  be  taken 
as  true,  a  question  for  jury  determination, 
namely,  that  these  notes  were  bestowed  up- 
on the  defendant .  as  gifts.  She  ewean 
positively  that  they  were  delivered  up  to 
her  as  gifts,  and  then  subsequently  ab* 
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stracted  from  her  pOBsession  by  the  plain- 
tiff. A  gift  of  a  .chose  in  action  can  be 
made  in  that  way.  A  creditor  can  for- 
give a  debt  by  way  of  gift,  by  delivery  to 
the  debtor  of  the  evidence  thereof.  Beach 
V.  Endress,  51  Barb.  570;  Hathaway  v. 
Lynn,  75  Wia.  186,  6  L.R.A.  551,  43  N.  W. 
956;  Larkin  v.  Hardenbrook,  90  N.  Y.  333, 
43  Am.  Rep.  176;  Albert  v.  Ziegler,  20 
Pa.  50.  Taken  in  connection  with  all  the 
circumatancefl  attending  the  tranBactions 
between  the  parties  and  bearing  upon  the 
motive  of  the  plaintiff,  the  testimony  of 
the  defendant  to  the  gift  of  these  notes 
is  sufficient  to  sustain  the  jury's  finding  as 
to  the  intent  with  which  they  were  de- 
livered to  her.  His  possession  of  them  is 
a  circumstance  raising  a  presumpticm 
against  donation,  but  this  presumption  is 
rebutted  by  ber  testimony,  if  the  jury  be- 
lieved it,  as  they  could  and  did. 

Upon  these  principles  and  condusioiu, 
the  judgment  will  be  affirmed. 


AIiABAMA  SITPREBfE:  COURT. 

BIRMINaHAM    RAILWAY,    LIOHT,  '  A 
POWBR  COUPANY 

V. 

E.  J.  SMYER. 

(—  Ala.  — ,  61  So.  384.)' 

Injunction  against  electric  rallwar  In 
fitreet  —  doable  tracks. 

-  1.  An  ^.buttin^  oWner  cannot  enjoin  the 
doubling  by  municipal  authority  of  a  single 
track  elec&ic  railway  in  a  street,  34  feet 
wide,  as  a  nuisance  or  an  additional  burden 
on  the  fee. 

Eminent  domain  —  double  tracking 
street  railway  —  compenaatlon  to 
abntting  owner. 

2.  An  abutting  proper^  owner  is  not 
within  the  operation  of  constitutional  pro- 
visions requiring  compensation  for  injuries 
or  actual  damages  to  his  property  by  the 
construction  or  enlargement  of  the  works 
of  a  public  utility  in  a  street,  so  as  to  be  en- 
titled to  compensation  for  the  doubling 
of  a  single  track  electric  railway  in  the 
street,  because  the  loading  of  wagons  at 
the  curb  in  frrait  of  bis  property  is  thereby 
made  more  inconvenient. 
Vnlsanoe  —  donble  track  street  railway 
—  dancer  from  coUlsltm.  . 
S.  An  abutting  property  owner  cannot  re- 
Note. —The  general  question  as  to  an 
abutter's  right  to  compensation  for  rail- 
roads in  streets  is  considered  at  length  in 
the  note  to  Rasch  v.  Nassau  Electric  R.  Co. 
36  L.R.A.(N.S.)  673. 

As  to  right  of  abutting  owner  to  damages 
for  special  Injuries  where  street  rulway 
is  not  oonsidered  an  additional  burden,  see 
47  L.RJl.(N.S.) 


cover  dama^  for  the  doubling  of  a  single 
track  electric  railway  in  the  street  in  front 
of  his  property,  because  of  increased  danger 
from  collision  with  passing  cars,  since  this 
danger  is  common  to  the  public  generally. 
Public  Improrement  —  highway  assess- 
ments —  reimbursement  by  street 
railway  company. 

4.  A  property  owner  is  not  entitled  to  be 
reimbursed  any  portion  of  the  expense  which 
has  been  ass^sed  against  him  for  paving 
the  street  in  front  of  his  property,  as  a 
condition  to  the  laying  of  sttwt  railway 
tracks  therein,  although,  had  the  tracka 
been  laid  before  the  pavements  were  con- 
structed, a  portion  of  the  cost  would  bavft 
been  assessed  against  the  railway  company. 

{February  6,  1913.) 

CROSS  APPEALS  from  a  decree  of  the 
Chancery  Court  for  Jefferson  County  in 
a  suit  to  enjoin  the  doubling  of  a  single 
track  electric  railway;  defendant  appealing 
from  the  part  of  the  decree  sustaining  the 
injunction,  and  from  the  decrees  overruling 
its  demurrer  to  the  entire  bill  of  complaint^ 
and  requiring  it  to  pay  damages  to  plain- 
tiff before  the  construction  of  the  track; 
and  plaintiff  appealing  from  the  part  of  the 
decrees  sustaining  defendant's  demurrers  to 
the  part  of  the  bill  declaring  the  ordinance) 
under  which  the  construction  of  the  trade 
ie  authorized  void,  and  seeking  permanent- 
ly to  enjoin  the  said  construction,  andl 
Mmpensation  for  the  amount  paid  out  by 
plaintiff  to  the  city  for  paving  the  street 
opposite  his  lot.  Reversed  on  main  appeal. 
AfBrmed  on  cross  appeal. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Lee  C.  Bradley  and  Frank  M« 
Dominlck,  for  defendant: 

The  word  "injured"  in  §  23S  of  the  Con- 
stitution has  been  almost  uniformly  held 
to  include  only  the  violation  of  a  right,  or,, 
in  other  words,  damage  from  violation  of 
a  1^1  right.  West  Virginia  Transp.  Co. 
V.  Standard  Oil  Co.  60  W.  Va.  611,  56; 
L.R.A.  804,  88  Am.  St.  Rep.  895,  40  8.  E. 
691 ;  State  v.  Moore,  69  N.  H.  99,  39  Atl. 
584;  Bohn  Mfg.  Co.  v.  Hollis,  64  Minn.  223, 
21  L.R.A.  337.  40  Am.  St.  Rep.  319,  55  N. 
W.  1119;  Brittle  Silver  Co.  v.  Rust,  la 
Colo.  App.  463,  51  Pac.  626;  Macauley  Bros. 
V.  Tierney,  19  R.  1.  255,  37  L.R.A.  455,  61 
Am.  St.  Rep.  770,  33  Atl.  1;  Ayers  v.  Law- 
rence, 59  N.  Y.  192;  Reynolds  v.  Plumbers*' 
Material  Protective  Asso.  30  Misc.  709,  63> 

note  to  Slaughter  v.  Meridan,  lb  ft  R.  Co. 
25  L.R.A.(N.S.)  1265. 

Qenerally,  as  to  injury  to  abutting  owner 
by  laying  street  railway  near  side  of  tiie 
strpft.  see  notes  to  Ashland  &  C,  Street  R. 
Co.  v.  Faulkner,  43  L.R.A.  .'554,  and  Wagner 
T.  Bristol  Belt  Line  R.  Co.  25  LR.A.(N.S.>, 
1278.  , 
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N.  Y.  Supp.  309;  Manning  t.  Klein,  1  Pa. 
Super.  Ct.  217;  Jordan  t.  State,  142  Ind. 
422,  41  N.  E.  817,  10  AoL  Crim.  Rep.  31; 
Delaplaine  v.  Chicago  A  N.  W.  R.  Co.  42 
Wis.  214,  24  Am.  Rep.  386;  Hitch  t.  Edge- 
combe County,  132  N.  C.  573,  44  S.  E.  30; 
Parker  v.  GriBwoId,  17  Conn.  298,  42  Am. 
Dec.  739;  Carstesen  v.  Stratford,  67  Conn. 
428,  3S  Atl.  276;  Thornton  v.  Thornton,  63 
K.  C.  212;  Smith  v.  St.  Paul,  M.  ft  M.  R. 
Co.  39  Waah.  355,  70  L.R.A.  1018,  109  Am,- 
St.  Bep.  891,  81  Pac.  840 ;  Tidewater  R.  Co. 
V.  Shartzer,  107  Va.  562,  17  L.R.A.(N.S.) 
1054,  69  S.  E.  407 ;  Austin  v.  AuguBta  Ter- 
minal R.  Co.  108  Ga.  671,  47  L.R.A.  755, 
34  S.  E.  852;  Pennsylvania  R.  Co.  v.  Mar- 
chant,  119  Pa.  541,  4  Am.  St  Rep.  659,  13 
Atl  690;  Lewis,  Em.  Dom.  3d  ed.  §  366; 
Eachus  T.  Lob  Angeles  Consol.  Electric  R. 
Co.  103  Cal.  614,  42  Am.  St.  Rep.  149,  37 
Pac.  760;  Pause  v.  Atlanta,  98  6a.  92,  58 
Am.  St.  Rep.  200,  26  S.  E.  489;  Rigney  v. 
Chicago,  102  111.  64;  Texas  A  S.  R.  Co.  v. 
Meadows  {Trinity  &  S.  R.  Co.  v.  Meadows) 
73  Tex.  32,  3  LJLA.  665,  11  S.  W.  145; 
Jordan  t.  Benwood,  42  W.  Va.  312,  36 
L.R.A.  619,  57  Am.  St.  Rep.  859,  26  S.  E. 
266;  Peel  t.  Atlanta,  86  Ga.  138,  8  L.R.A. 
787,  11  S.  E.  582;  Rude  v.  St.  Louis,  93  Mo. 
409.  6  S.  W.  267;  Gilbert  v.  Greeley,  S.  L.  & 
P.  R.  Co.  13  Colo.  601,  22  Pac.  814;  Gulf, 
0.  ft  S.  F.  R.  Co.  T.  Fuller,  63  Tex.  467; 
Gottachalk  v.  Chicago,  B.  &  Q.  R.  Co.  14 
Neb.  550,  16  N.  W.  475,  17  N.  W.  120;  15 
Cyc.  656 ;  Memphis  &  C.  R.  Co.  v.  Birming- 
ham, 8.  ft  T.  River  R.  Co.  96  Ala.  577,  18 
L.S.A.  166,  11  So.  642;  Montgomery  v. 
Maddox,  89  Ala.  181,  7  Bo.  433;  Avondale 
V.  McFarland,  101  Ala.  381,  13  So.  504. 

An  electric  street  railway  on  grade  with 
4he  street  is  one  of  the  uses  for  which  the 
tstreet  was  originally  dedicated,  and  the 
erection  of  such  a  railway  in  the  street  iB 
not  an  additional  servitude  thereon. 
I  Birmingham  Traction  Co.  v.  Birmingham 
R.  ft  Electric  Co.  119  Ala.  137,  43  L.R.A. 
233,  24  So.  602;  Baker  v.  Selma  Street  & 
Suburban  R.  Co.  130  Ala.  474,  30  So.  464; 
Joyce,  Electric  Law,  §  335;  Morris  v. 
Montgomery  Traction  Co.  143  Ala.  246,  38 
So  834;  Com.  v.  Morrison,  197  Mass.  199, 
14  L.R.A.(N.8.)  196,  125  Am.  St.  Rep.  338, 
88  N.  E.  415;  Cater  t.  NorthwaBtem  Teleph. 
Exeh.  Co.  60  Minn.  939.  28  L.R.A.  313.  61 
Am.  Si.  Bep.  643,  63  N.  W.  Ill;  Eobba  t. 
Ltmg  Distance  Teleph.  ft  Teleg.  Co.  147 
Ala.  393,  7  L.R.A.(N.S.)  87,  41  So.  1008.  11 
Ann.  Cas.  461. 

Private  interest  must  be  made  subservient 
to  the  general  interest  of  the  community, 
«nd  the  complainant  is  not  to  dee  out  the 
Inconvenience  of  his  own  premises  by  an  un- 
raaonable  use  of  the  street. 
47  L.RJi.(N.S.) 


i'eople  V.  Cunningham.  1  Denio,  524,  43 
Am.  Dec.  709. 

But  complainant  would  not  have  the  right 
to  have  wagons  and  vebiclea  stand  at  right 
angles  to  the  curb  in  loading  and  unload' 
ing. 

Hobart  v.  Milwaukee  City  R.  Co.  27  Wia. 
194,  9  Am.  Rep.  464;  Louisville  Bsgglng 
Mfg.  Co.  V.  Central  Pass.  R.  Co.  96  Ky. 
50,  44  Am.  St.  Rep.  203,  23  S.  W.  692; 
Sells  V.  Columbus  Street  R.  Co.  28  Ohio 
L.  J.  172;  Oviatt  v.  Akron  Street  R.  Co. 
3  Ohio  S.  &  C.  P.  Dee.  253;  Kellinger  t. 
Forty-second  Street  ft  G.  Street  Ferry  R. 
Co.  60  N.  y.  206;  San  Antonio  Rapid  Tran- 
sit Street  R,  Co.  v.  Limburger,  88  Tex.  79, 
53  Am.  St.  Rep.  730,  30  S.  W.  633;  Raf- 
fcrty  V.  Central  Traction  Co.  147  Pa.  679, 
30  Am.  St.  Rep.  763,  23  Atl.  884 ;  Carson  v. 
Central  K.  Co.  36  CaL  329;  Wagner  t. 
Bristol  Belt  Line  R.  Co.  108  Va.  694,  25 
L.R.A.(N.S.)  1278,  62  8.  E.  391;  Henry 
GauB  ft  Sons  Mfg.  Co.  t.  St.  Louis,  K.  ft 
N.  W.  R.  Co.  113  Mo.  308,  18  L.R.A.  339. 
36  Am.  St  Rep.  706,  20  S.  W.  668;  San 
Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limburger,  88  Tex.  79,  53  Am.  St  Rep. 
730,  30  8.  W.  635. 

Where  the  damage  suffered  the  com- 
plainant is  the  same  in  kind  as  that  suffered 
by  the  general  public,  no  recovery  can  be  had 
by  a  private  individual.  The  damage,  to  be 
recoverable,  must  be  different  not  only  in 
degree,  but  in  kind. 

Rigney  v.  Chicago,  102  111.  64;  Chicago 
V.  Union  Bldg.  Aaso.  102  111.  379,  40  Am. 
Rep.  698;  Rude  v.  St  Louis,  93  Mo.  408,  « 
S.  W.  257;  Gilbert  v.  Greeley,  S.  L.  ft  P. 
R.  Co.  13  Colo.  601,  22  Pac.  814;  Dentzer 
Indianapolis  Union  R.  Co.  -141  Ind.  604. 
34  L.RJ^.  769,  60  Am.  St  Rep.  343,  39  N. 
E.  223. 

Messrs.  Eldmnnd  H.  Dryer  and  B.  J. 
Smyer.  for  plaintiff : 

The  complainant  ia  the  owner  of  the  ulti- 
mate fee  to  the  center  of  the  street.  Neither 
the  state,  the  municipality,  nor  the  public 
acquired  any  other  intentt  than  «  mere 
easement. 

Perry  v.  New  Orleans,  M.  ft  C.  R.  Co. 
55  Ala.  413,  28  Am.  Rep.  740;  Columbus  ft 
W.  R.  Co.  V.  Witherow,  82  Ala.  190,  3  So. 
2S;  Mobile  ft  M.  R.  Co.  t.  Alabun*  Mid- 
land R.  Co.  116  Ala.  66.  28  Bo.  67. 

The  ultimate  fee  passed  from  Om  ]^ton 
Land  Company  to  the  eomplaiunt  throi4;h 
mesne  conTeyanoe^  subject  onljr  to  the  Mo- 
ment 

Western  R.  Co.  v.  Alabama  Grand  Trunk 
R.  Co.  96  Ala.  280,  17  L.R.A.  474»  11  So. 
483. 

The  street  was  not  in  a  municipality  mfhm 
it  was  dedicated,  but  tiie  jurii&etloii  om. 
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it  passed  into  tht  municipality  when  it  was 
brought  within  the  city  limita. 

McCain  v.  State,  62  Ala.  138;  Ham  t. 
Oadeville,  100  Ala.  109,  14  So.  9. 

Legislature  oould  not  change  the  primary 
•haracter  of  the  public  easemrat,  since 
whatever  change  might  occur  in  the  sur- 
roundingSi  the  road  or  street  must  remain 
ft  public  highway  until  abandoned,  vacated, 
vr  discontinued  in  due  course  of  law, 

1  Elliott.  Roads  &  Streets,  3d  ed.  §  507. 

Streets  and  highways  dedicated  for  public 
ase  are  held  by  the  state  in  trust  for  the 
public. 

The  state  is  not  the  owner,  but  is  simply 
a  trustee,  charged  with  the  administration 
of  a  trust  which  it  has  accepted. 

Birmingham  &  P.  M.  Street  R.  Co.  v. 
Birmingham  Street  R.  Co.  79  Ala.  473,  68 
Am.  Rep.  616;  Ham  t.  Dadeville,  100  Ala. 
202,  14  So.  9;  Perry  v.  New  Orleans,  M.  & 
C.  R.  Co.  56  Ala.  421,  28  Am.  Rep.  740; 
State  ex  rel.  Atty.  Gen.  v.  Louisville  &.  N. 
R.  Co.  158  Ala.  211,  48  So.  391;  2  Elliott, 
Roads  ft  Streets,  3d  ed.  §  888 ;  1  Lewis,  Em. 
Donr.  2d  ed.  S  91  k. 

The  ultimate  fee  remaining  in  the  abut- 
ting owner,  if  the  street  is  improperly  ob- 
structed or  perverted  to  a  use  other  than 
that  for  which  it  was  dedicated,  the  owner 
of  the  fee  has  left  in  him  suIRcient  title 
or  right  to  prevent  or  redress  the  wrong. 

Perry  v.  New  Orleans,  M.  ft  C.  R.  Co. 
55  Ala.  424,  28  Am.  Rep.  740;  Mobile  ft  M. 
R.  Co.  V.  Alabama  Mid^nd  R.  Co.  116 
Als.  68,  23  So.  67;  1  Lewis,  Em.  Dom.  2d 
«d.  p.  195. 

If  the  legislature  vacates  a  street  where 
the  ultimate  fee  is  in  the  abutter,  the  ease- 
ment is  destroyed,  and  the  abutter  holds 
title  free  of  the  easement. 

Jackson  v.  Birmingham  Foundry  ft 
Mach.  Co.  154  Ala.  464,  45  So.  660;  Albes  v. 
Southern  R.  Co.  164  Ala.  356,  61  So.  327; 
Meighan  v.  Birmingham  Terminal  Co.  166 
Ala.  601,  51  So.  775;  Duy  v.  Alabama 
Western  R.  Co.  175  Ala.  162,  67  So.  724. 

The  I^lalature,  in  the  exercise  of  the 
sovereign  power  of  the  state,  may  authorize 
a  railroad  to  use  a  street  for  its  roadbed, 
and  totally  destroy  the  street  as  a  street; 
but  the  exercise  of  this  power  is  not  by 
the  state  as  trustee,  but  is  the  exercise  by 
the  state  of  its  sovereign  power,  which  it 
was  contemplated  that  the  state  should 
have  the  right  to  exareise  when  the  trust 
was  created. 

State  ex  rel.  Atty.  Gen.  v.  Louisville  ft 
M.  R.  Co.  168  Ala.  217,  48  So.  391. 

Where  a  street  has  been  dedicated  to  the 
fmblic  as  a  highway,  the  ultimate  fee  re- 
maining in  the  abutter,  the  legislature  may 
grant  the  right  to  a  railroad  to  use  the 
«treet  for  its  railroad,  tmt  can  make  the 
47  L.RJL(K£.) 


grant  only  subject  to  the  right  of  abutting 
proprietors  under  the  constitution  and  laws 
of  the  state  to  have  compensation  for  the 
property  taken,  injured,  or  destrf^ed. 

Mobile  ft  M.  R.  Co.  v.  Alabama  Midland 
R.  Co.  116  Ala.  51,  23  So.  67. 

In  the  absence  of  legislative  grant,  a  city 
has  no  power  or  authority  by  contract  or 
ordinance  to  confer  upon  individuals  or  cot* 
porations  the  right  to  obstruct  its  streets, 
or  to  grant  franchises  and  privileges  over 
the  same  that  tend  to  impair  the  public 
use  for  which  they  were  dedicated  and  in- 
tended. 

Mobile  V.  LouUvUle  ft  N.  R.  Co.  124  AU. 
138,  26  So.  002. 

Courts  which  hold  as  a  general  rule  that 
street  railways  are  a  l^itimate  street  nse 
have,  nevertheless,  enjoined  the  construc- 
tion of  such  a  road  where  it  would  be 
especially  injurious  to  the  abutter,  as  where 
it  was  constructed  with  cuts  and  fills;  or 
where  there  were  already  two  tracks  in  the 
street. 

2  Lewis,  Em.  DonL  p.  1369. 

In  the  abssnce  of  express  statutory  au- 
thority, a  city  has  no  power  to  grant  to  a 
railroad  company  of  any  character  such 
exclusive  use  of  the  street  as  will  de6tr<^ 
its  usefulness  as  a  public  thoroughfare. 

27  Am.  ft  Eng.  Enc.  Law,  2d  ed.  174, 
S  4. 

A  city  has  no  right  to  authorize  the  use 
of  streets  in  such  way  by  common  carriers 
as  to  destroy  them  for  general  use  as  public 
ways,  and  to  deprive  abutting  owners  of 
access  to  their  property. 

Corby  v.  Chicago,  R.  I.  ft  P.  R.  Co.  J  50 
Mo.  465,  62  S.  W.  282;  Sherlock  v.  Kan- 
sas City  Belt  R.  Co.  142  Mo.  172,  64  Am. 
St.  Rep.  551,  43  S.  W.  629;  Knapp,  S.  ft 
Co.  V.  St.  Louis  Transfer  R.  Co.  126  Mo. 
26,  28  S.  W.  627;  Lockwood  v.  Wabash 
R.  Co.  322  Mo.  86,  24  L.R.A.  516,  43  Am. 
St.  Rep.  647,  26  S.  W.  698;  St.  Louis,  A. 
ft  T.  H.  R.  Co.  V.  Belleville,  20  HI.  App. 
680;  Com.  V.  Frankfort,  92  Ky.  152,  17 
S.  W.  287 ;  Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.  9  Utah,  31,  24  L.R.A.  610,  33 
Pac.  229;  1  Lewis,  Em.  Dom.  2d  ed. 
§  117-A;  Street  R.  Co.  v.  West  Side  Street 
R.  Co.  48  Mich.  433.  12  N.  W.  643;  Dill. 
Mun.  Corp.  6th  ed.  §S  1248-1278;  Joyce, 
Electric  Law,  2d  ed.  §S  336,  339,  a;  Nellis, 
Street  Surface  Railroads,  pp.  136  et  eeq.; 
Highland  Ave.  ft  Belt  R.  Co.  v,  Birming- 
ham R.  ft  Electric  Co.  113  Ala.  239,  21 
So.  342;  Birmingham  Traction  Co.  v.  Bir- 
mingham R.  ft  Electric  Co.  119  Ala.  143, 
43  L.R.A.  233,  24  So.  502;  Mobile,  J.  ft 
K.  C.  R.  Co.  v.  Middleton,  139  Ala.  610, 
36  So.  782;  Consolidated  Electric  Light 
Co.  T.  People's  Electric  Light  ft  Gas  Co. 
04  Ala.  374,  10  8a  440;  Birmingham  ft  P. 
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M.  Street  R.  Co.  v.  Birmingham  Street  R. 
Co.  79  Ala.  465,  58  Am.  Rep.  615;  Morris 
V.  Montgomery  Traction  Co.  143  Ala.  246, 
38  So.  834. 

Where  legislative  permiasion,  directly  or 
through  authorized  municipal  coneent,  was 
given,  the  construction  and  operation  was 
not  per  ae  a  nuisance,  but  the  physical  in- 
VMion  and  injury  without  condemnation 
gave  such  owner  the  right  to  file  a  bill 
and  enjoin  before  the  taking  or  injury. 

Kew  Si  Old  Dncatur  BeM  k  Terminal  R. 
Co.  V.  Karcher,  112  Ala.  676,  21  So.  825; 
Mobile  &.  M.  R.  Co.  v.  Alabama  Midland 
R.  Co.  116  Ala.  51,  23  So.  57;  Birmingham 
Belt  R.  Co.  T.  Loekwood,  160  Ala.  610,  43 
So.  819. 

The  construction  and  operation  of  a  pub- 
lic service  street  electric  railway  did  not 
constitute  a  new  or  additional  servitude 
upon  the  highway,  for  which  the  owner  of 
the  fee  was  entitled  to  compensation. 

Birmingham  Traction  Co.  v.  Birming- 
ham R.  &  Electric  Co.  119  Ala.  137,  43 
L.R.A.  233,  24  So.  502;  Baker  Selma 
Street  4  Suburban  R.  Co.  130  Ala.  474,  30 
So.  464,  135  Ala.  561,  93  "Am.  St.  Rep. 
42,  33  So.  686. 

Whatever  may  be  the  rule  as  to  an  abut- 
ting property  owner  who  owns  only  to  the 
street  line,  in  this  case,  the  act  resulting 
in  actual  damages  is  a  "taking"  or  an  "in- 
jury" under  §  235  of  the  Constitution,  for 
it  takes  and  injures  the  fee  itself. 

Montgomery  v.  Maddox,  89  Ala.  181,  7 
Bo.  433;  Avondale  v.  McFarland,  101  Ala. 
381,  13  So.  504;  New  &  Old  Decatur  Belt 
&  Terminal  R.  Oo.  v.  Karcher,  112  Ala. 
676,  21  So.  826;  Mobile  &  M.  R.  Co.  v. 
Alabama  Midland  R.  Co.  116  Ala.  06,  23 
So.  57;  Montgomery  v.  Lemle,  121  Ala. 
609,  26  So.  919;  Huntsville  v.  Ewing,  116 
Ala.  582,  22  So.  984;  Arndt  T.  Cullman, 
132  Ala.  560,  90  Am.  St.  Rop.  022,  31  So. 
478;  Niehaus  v.  Cooke,  134  Ala.  228,  32 
So.  728;  New  Decatur  v.  Scharfenberg,  147 
Ala.  367,  119  Am.  St.  Rep.  81,  41  So.  1025. 

Mayfleld,  J.,  delivered  the  opinion  of  the 
court : 

The  following  statement  of  the  record, 
which  is  practically  appellee's  statement  of 
the  case  made  by  hia  bill,  presents  the  fol- 
lowing questions  for  decision  on  this  ap- 
peal: (1)  Can  a  person  whose  property 
abuts  on  a  public  street  in  a  city,  which 
street  is  34  feet  wide,  is  much  used  for 
general  travel,  has  been  paved  at  the  ex- 
pense of  abutting  owners,  and  accommo- 
dates an  electric  street  car  line  which  is 
operated  at  grade,  have  injunctive  relief 
ngainst  the  street  car  company  to  prevent 
the  construction  by  it  of  a  double  track  on 
that  street,  notwithstanding  the  eonatruc- 
47  LJl.A.(N.8.) 


tion  of  such  line  is  authorised  by  the  city 
authorities*  If  not  entitled  to  an  absolute 
and  permanent  injunction,  is  he  entitled 
to  have  the  construction  restrained  until 
compensation  is  paid  him  for  the  injury  to 
his  property  and  for  his  aliquot  part  of 
the  cost  of  paving  the  street  in  front  of 
his  property  T  These  queBtions  depend  upon 
the  answers  to  the  following  inquiries: 
First.  Will  the  construction  of  the  second 
car  line  or  double  track  amount  to  a  nui- 
sancer Second.  If  it  will  not  constitute  a 
nuisance,  will  it  be  an  additional  servi- 
tude imposed  upon  the  street,  in  excess  of 
the  use  intended  or  designated  in  the  act 
of  dedication  ?  Third.  Are  the  plaintiff's 
damages,  such  as  are  shown  in  his  bill, 
within  the  protection  of  §  235  of  the  state 
Constitution,  which  reads  as  follows : 
"Alunicipal  and  other  corporations  and  in- 
dividuals invested  with  the  privilege  of 
taking  property  for  public  use,  shall  make 
just  compensation,  to  be  ascertained  as 
may  be  provided  by  law,  for  the  property 
taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  its  wprks, 
highways,  or  improvements,  which  compen- 
sation shall  be  paid  before  such  taking, 
injury,  or  destruction.  The  legislature  is 
hereby  prohibited  from  denying  the  right 
of  appeal  from  any  preliminary  assessment 
of  damages  against  any  such  corporation 
or  individuals  made  by  viewers  or  other- 
wise, but  such  appeal  shall  not  deprive 
those  who  have  obtained  the  judgment  of 
condemnation  from  a  right  of  entry,  pro- 
vided the  amount  of  damages  assessed  shall 
have  been  paid  into  court  in  money,  and  a 
bond  shall  have  been  given  in  not  less  than 
double  the  amount  of  damages  assessed, 
with  good  and  sufBcient  sureties,  to  pay 
such  damages  as  the  property  owner  may 
sustain ;  and  the  amount  of  damages  in  all 
cases  of  appeals  shall,  on  the  demand  of 
either  party,  be  determined  by  a  jury  ac- 
cording to  law?"  Fourth.  If  his  damages 
are  not  within  tha  protection  of  §  235  of 
the  Constitution,  al-e  they  within  the  pro- 
tection of  §  227  of  the  Constitution,  which 
reads  as  follows:  "Any  person,  firm,  as- 
sociation, or  corporation  who  may  construct 
or  operate  any  public  utility  along  or 
across  the  public  streets  of  any  ci^,  town, 
or  village,  under  any  privil^e  or  franchise 
permitting  such  construction  or  operation, 
shall  be  liable  to  abutting  proprietors  for 
the  actual  damage  done  to  the  abutting  prop- 
erty on  account  of  inch  cODBtrnetion  or  op- 
eration T" 

The  prime  purpose  of  streets  is  use  for 
travel  by  the  public.  The  right  of  the  public 
to  the  use  of  the  street  is  paramount  to 
that  of  an  abutting  owner,  or  to  that  of  any 
Individual  or  eorporalion,  no  matter  vhi^ 
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may  be  the  use  to  which  be  desires  to  de- 
vote a  part  of  the  street.  Any  iinautborized 
permanent  obatructioD  of  the  streets,  which 
prevents  the  exercise  of  this  use  by  tlie  pub- 
lic, is  a  nuisance,  which  a  court  of  equity, 
in  a  proper  suit,  will  abate.  There  are, 
however,  some  temporary  obstructions  and 
partial  occupations  of  the  streets,  by  in- 
dividuals or  corporations,  which  are  allowed 
on  the  ground  of  necessity,  such  as  materials 
for  building  or  for  repairing  placed  thereon 
by  abutters  in  such  manner  as  to  cause  the 
least  inconvenience  to  the  public.  Moreover, 
individuals  are  permitted  to  use  a  part  of 
the  street,  a  reasonable  length  of  time,  for 
the  receiving  anj  delivering  of  goods  at 
their  residences  or  business  houses  abutting 
on  the  fltreete.  Theea  private  uses,  however, 
must  not  be  inconsistent  with  the  reasonably 
free  passage  of  travel;  but  necessity  jus- 
tiflen  slight  inconveniences  and  occasional 
intemiptions  in  the  free  use  of  the  whole 
of  a  «treet  by  the  public. 

Tb>  rule  is  well  stated  by  Earl,  J,,  in  the 
ease  *f  Callanan  v.  Oilman,  107  N.  Y.  360, 
14  N  E.  264,  and  approved  by  Mr.  Freeman 
in  a  note  to  that  case  as  reported  in  1  Am. 
St.  Bep.  831.  It  is  there  said:  "An  abut- 
ting owner  engaged  in  building  may  tem- 
porarily encroach  upon  the  street  by  the  de- 
posit of  building  materials.  A  tradesman 
may  convey  goods  in  the  street  to  or  from 
his  adjoining  store.  A  coach  or  omnibus 
may  stop  in  tiie  street  to  take  up  or  set 
down  passengers;  and  the  use  of  a  street 
for  public  travel  may  be  temporarily  inter- 
fered with  in  a  variety  of  other  ways,  with- 
out the  creation  of  what  in  the  law  is 
deemed  to  be  a  nuisance.  But  all  such  in- 
terruptions and  obstructions  of  streets  must 
be  justified  by  necessity.  It  is  not  sufficient, 
however,  that  the  obstructions  are  necessary 
with  reference  to  the  business  of  him  who 
erects  and  maintains  them.  They  must  also 
be  reasonable  with  reference  to  the  rights 
of  the  public  who  have  interests  in  the 
streets  which  may  not  be  sacrificed  or  disre- 
f^rded.  Whether  an  obstruction  in  the 
street  is  necessary  and  reasonable  must  gen- 
erally be  a  question  of  fact  to  he  determined 
upon  the  evidence  relating  thereto."  Under 
this  doctrine  it  was  at  first  thought  that  the 
placing  of  a  fixed  track  of  rails  in  a  street, 
on  which  street  cars  were  to  be  operated, 
was  an  unwarranted  obstruction  of  the 
street)  though  the  cars  were  drawn  horses 
or  mules;  but  all  the  courts  held  that  it 
was  not  an  unwarranted  obstruction,  but 
was  a  means  of  facilitating  public  travel 
Along  the  street,  and  was  therefore  not  a 
nuisance,  but  an  Improved  mode  of  use 
of  the  street  for  the  purpose  intended.  The 
New  Yoi^  court,  however,  held  that,  while 
it  was  not  a  permanent  obstruction,  yet  it 
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'  was  an  additional  servitude  imposed  upon 
the  highway,  as  to  which  tiie  abutting  owner 
was  entitled  to  eompensation ;  but  all  the 
other  courts,  save  that  of  Nebraska,  held 
that  it  was  not  even  an  additional  servi- 
tude, and  that  the  abutting  owner  was  not 
entitled  to  compensation  by  reason  of  the 
construction  of  a  street  car  track  at  grade 
in  the  street. 

In  the  course  of  progress  and  the  develop- 
ment of  street  transportation,  the  horse  car 
was  superseded  by  the  dummy  or  steam  line, 
and  this  by  the  electric  car  system;  and  it 
was  in  turn  contended  that  each  of  these 
agencies  of  travel  involved  an  unauthorized, 
unwarranted  use  of  the  streets,  and  there- 
fore constituted  an  obstruction  and  a  nui- 
sance, or,  if  not  a  nuisance,  an  additional 
servitude  imposed  upon  the  highway,  not  in- 
cluded in  or  authorized  by  the  original  dedi- 
cation or  condemnation.  This  question  was 
first  considered  by  this  court  in  the  case  of 
Perry  v.  New  Orleans,  M.  &  C.  R.  Co.  55 
Ala.  413j  28  Am.  Kep.  740,  wherein  the 
court,  through  Stone;  J.,'  spoke  as  follows: 
"The  introduction  of  railroads  as  highways 
of  travel  and  transportation  has  seemingly 
disturbed  some  of  the  old  landmarks,  and 
requires  of  the  courts,  in  accommodation  to 
the  spirit  of  progress,  that  we  apply  prin- 
ciples long  well  understood  to  new  condi- 
tions and  exigencies.  'All  property,'  says  an 
eminent' authority,  'Is  held  subject  to  those 
general  regulations  which  are  necessary  to 
the  common  good  and  general  welfare.' 
Rights  of  property,  like  alt  other  social  and 
conventional  rights,  are  subject  to  such  rea- 
sonable limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious, 
and  to  such  reasonable 'restraints  and  regu- 
lations, established  by  law,  as  the  legisla- 
ture, under  the  governing  and  controlling 
power  vested  in  them  by  the  Constitution, 
may  think  necessary  and  expedient.  Com.  v. 
Alger,  7  Cush.  84,  85,  per  Shaw,  Ch.  J.:  'By 
this  general  police  power  of  the  state,  per- 
sons and  property  are  subjected  to  all  kinds 
of  restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health,  and  prosperity 
of  the  state,  of  the  perfect  right  in  the  l^is- 
lature  to  do  which  no  question  ever  was,  -or, 
upon  acknowledged  general  principles,  ever 
can  be,  made,  so  far  as  natural  persons  are 
concerned.'  Thorpe  v.  Rutland  &  B.  R.  Co. 
27  Vt,  140,  149,  62  Am.  Dec.  625." 

In  Perry's  Case  it  was  held  that  an  ordi- 
nary commercial  railroad  laid  in  a  street 
was  an  additional  servitude,  and  that  a 
municipal  corporation,  without  express  au- 
thority from  the  lef^lati^re,  eonld  not  au- 
thorize it. 

The  question  was  again  before  this  court 
in  the  case  of  Western  R.  Co.  v.  Alabama 
Grand  Trunk  B.  Co.  96  Ala.  272,  17  LJI.A. 
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474,  11  So.  483,  in  which  oaae  the  an- 
thorities  were  reviewed;  and  it  wat  held 
that,  "where  a  railroad  company^  under  ex- 
press I^islative  and  municipal  authority, 
constructs  its  road  on  a  street  in  a  city, 
the  fee  to  which  street  is  in  the  proprietors 
of  the  property  abutting  thereon,  such  rail- 
way company  is  not  a  trespasser,  nor  its 
railway  an  unlawful  obstruction  or  nui- 
sance upon  such  street,  and  that  an  injunc- 
tion will  not  lie  in  favor  of  such  propri^r 
to  restrain  the  construction  of  the  road. 
Perry  v.  New  Orleans,  M.  A  C.  R.  Co.  supra. 
But  even  in  such  cases,  if  the  road  is  so  con- 
structed as  to  interfere  with  the  eaaemeni  of 
access  residing  in  the  proprietor  of  the  prop- 
erty abutting  on  the  street,  or  as  to  cause 
other  special  damage  to  his  property,  such 
proprietor  is  clothed  with  the  ri^t  to  pre- 
vent such  injury  by  resort  to  a  court  of 
equity,  or  to  redress  the  same  in  a  court  of 
law,  as  be  may  elect.  Highland  Ave.  & 
Belt  R.  Co.  V.  Matthews,  99  Ala.  24,  14 
L-R.A.  462,  10  So.  267 ;  Evans  v.  Savannah 
A  W.  R.  Co.  90  AU.  64,  7  So.  758." 

In  many  respects  a  broad  distinction  is 
recognized  in  the  authorities  between  urban 
and  suburban  and  rural  servitudes.  A  vari- 
ety of  uses  to  which  the  first  may  be  ap- 
plied without  compensation  to  the  owner  of 
the  ultimate  fee,  as  having  been  within  con- 
templation when  the  street  was  dedicated  or 
condemned,  would  be  an  additional  burden 
for  which  compensation  must  be  made  to 
owners  of  abutting  property  when  the  high- 
way is  a  suburban  or  country  road.  The 
limited  or  restricted  nature  of  the  servitude 
of  a  suburban  road  undoubtedly  leaves  a 
very  much  greater  right  and  interest  in  the 
owner  of  the  servient  estate  than  that  which 
remains  in  the  owner  of  a  like  estate  in  a 
city  street;  but  it  is  not  possible,  under  the 
authorities  as  they  now  stand,  to  mark  with 
exactness  and  precise  accuracy  the  extent 
of  the  interests  and  rights  which  remain  in 
the  owner  of  the  servient  estate  in  a  coun- 
try road.    Elliott,  Roads  &  Streets,  p.  303. 

The  question  was  again  considered  in  the 
case  of  Birmingham  Traction  Co.  v.  Bir- 
mingham R.  A  Electric  Co.  119  Ala.  137,  43 
L.R.A.  233,  24  So.  602.  It  was  there  said, 
as  to  the  three  modes  of  ^asportation  of 
passengers:  "The  electric  railways  such  as 
we  are  now  considering  are  a  comparatively 
recent  development,  yet,  as  is  of  common 
knowledge,  they  have  practically  superseded 
all  systems  of  street  railway  enterprise  ( sav- 
ing the  cable  systems  in  the  larger  cities), 
and  their  nature  and  modes  of  construction 
and  operation,  as  affecting  or  not  the  legiti- 
mate use  of  streets  within  the  implied  con- 
templation of  the  dedication,  have  been  sub- 
jects of  frequent  consideration  and 
adjudication  by  courts  of  last  resort  in  this 
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country;  and  it  may  be  said  that  there  i* 
almost  unanimity  in  the  adjudications  thac 
such  uses  are  legitimate  uses  of  streets,  by 
the  permission  of  municipalities^  without 
any  right  of  the  owner  of  the  fee  to  com- 
pensation therefor." 

In  Baker  v.  Selma  Street  &  Suburban  K. 
Co.  180  Ala.  474,  30  So.  464,  after  quoting 
the  above,  it  was  said  that  "the  construc- 
tion and  operation  of  an  electric  street  rail- 
way with  municipal  consent,  along  a  public 
street,  and  conforming  to  its  grade,  with  no 
special  injury  to  the  fee,  is  not  the  impoai- 
tion  of  an  additional  servitude  for  which 
the  owner  of  the  fee  can  demand  compensa.- 
tion." 

The  ease  of  Morris  v.  Montgomery  Trac- 
tion Co.  143  Ala.  246,  38  So.  834,  was  a 
case  very  much  like  this  at  bar.  There  the 
street  car  compai^  proposed  to  lay  one 
track  only  in  a  very  narrow  street.  The 
bill  alleged :  "That  said  street  was  very 
narrow,  being  only  24  feet  in  width,  and 
was  one  of  the  principal  thoroughfares  in 
the  city  of  Montgomery,  and  was  passed  by 
a  great  number  of  people  daily,  in  wagons, 
billies,  and  other  vehicles.  That  the  street 
railway  proposed  to  occupy  10  feet  of  - such 
street,  and  would  thus  prevent  the  passage 
of  vehicles  thereon,  which  would  result  in 
the  necessary  abandonment  of  such  street, 
to  the  great  inconvenience  and  injury  of 
complainants.  That  property  on  said  street 
would  be  exposed  to  greater  dangers  from 
fire,  for  the  reason  that  fire  engines  and 
apparatus  could  not  pass  a  car  thereon." 
The  court  in  that  case  held  that  complain- 
ants were  not  entitled  to  injunctive  reliot. 
citing  the  decision  of  119  Ala.  344,  and  130 
Ala.  474  (above  quoted  from),  and  also 
Joyce  on  Electric  Law,  and  Booth  and 
Nellis  on  Street  Railroads;  the  court  quot- 
ing and  saying :  "  'Streets  and  highways  are 
dedicated  to  the  use  of  the  traveling  public, 
and  street  railways,  which  are  for  the  pur- 
pose of  facilitating  travel,  impose  no  ad- 
ditional burden  upon  the  abutting  owner, 
and  are  a  public  use.'  If  they  create  noise, 
dust,  and  vibrations,  and  are  attended  with 
some  inconvenience  and  even  danger  to  life 
and  property,  so  do  other  vehicles  of  travel 
and  trade.  They  are  legitimate  uses  within 
the  original  dedication  of  streets  for  the 
benefit  of  the  public.  Joyce,  Electric  Law, 
§§  278,  341.  'A  street  surface  passen^rer 
railway  cwatmoted  at  street  grade  in  the 
usual  manner,  and  operated  by  animal 
power  (or  by  electrid^),  !•  not  per  w 
a  public  or  private  nuisance;  nor  is  it  a  new 
servitude  imposed  upon  the  land  for  which 
the  owners  of  the  fee  sre  entitled  to  com- 
pensation.' Booth,  Street  Railways,  S  9Z. 
Such  a  use  by  the  ordinary  etectrio  railway, 
with  the  usual  means  by  which  It  li  <^rai- 
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ed,  la  bnt  u  improred  method  of  uaing  the 
atreet  for  public  travel ;  and  there  is  no  limit 
to  the  lue  of  a  public  street  for  tl^e  purposes 
of  travel  thereoa,  ao  long  as  such  use  does 
not  interfere  unnecessarily  ^rith  the  ordi- 
najy  modes  of  travel,  and  is  no  substantial 
impairment  of  private  rights  of  property. 
Nellis,  Street  Surface  Railroads,  p.  135." 

The  ownership  of  lands  which  have  been 
taken  for,  or  dedicated  as,  public  streets  of 
cities,  for  most  all  practical  purposes,  is  in 
the  public.  Zt  ia  ^ue  that  the  naked  fee 
often  (as  in  this  case)  remains  in  the 
abutting  properietor;  but  this  is  not  allowed 
to  interfere  with  the  use  of  the  street  a^  a 
highway  by  the  public. 

Lands  once  taken  for,  or  dedicated  as, 
pablie  streets,  are  taken  for  all  time  for 
the  purpose  of  providing  a  means  of  pas- 
sage common  to  all  the  people,  and  may  be 
rightfully  used  in  any  waj  that  will  best 
serve  this  purpose.  The  public  thus  acquire 
the  right  of  passage  over  every  part  of  it, 
from  side  to  side,  and  from  end  to  end.  They 
acquire  the  right  to  so  use  it,  not  only  by 
the  means  of  vehieles  then  in  use,  but  also 
by  other  means  and  vehicles  which  science 
and  the  improvement  of  the  age  may  invent 
or  discover  to  meet  the  needs  of  the  ever- 
increasing  population,  or  which  may  be- 
come  necessary  or  expedient,  provided  such 
vehicles  or  modes  do  not  exclude  the  proper 
use  by  other  modes  or  kinds  of  vehicles. 
Any  use  of  the  street  for  public  travel,  which 
Is  within  the  limits  of  the  public  easement, 
whether  it  be  by  old  or  new  methods,  pro- 
vided it  does  not  tend  to  destroy  the  street 
as  a  means  of  passage  and  travel  common 
to  all,  is  lawful  and  permissible.  These 
easca  seran  to  settle  the  questions  raised  on 
this  appeal  against  the  contention  of  the 
ctmiplainant,  appellee  here,  except  as  to 
the  eoet  of  paving,  unless  the  laying  of  a 
double  track  in  a  atreet,  instead  of  a  single 
track,  differentiates  this  case  in  principle, 
or  unless  S  227  of  the  Constitution  of  1901 
has  changed  the  rules  of  law  upon  this  sub- 
jecta 

Wa  do  not  think  that  the  laying  of  a 
4oub1e  track  in  the  street,  which  is  34  feet 
in  width,  and  in  th«  manner  alleged  in  this 
bill,  is  an  unwarranted  use  of  the  highway, 
and  one  not  included  in,  or  contemplated 
fay,  the  original  dedication  of  the  street  in 
question.  If  one  line  of  the  kind  in  question 
is  for  the  purpose  of  "facilitating  travel," 
and  "imposes  no  additional  burden  upon  the 
abntUag  owner,"  nor  a  "new  servitude"  upon 
th*  land,  for  which  the  owner  is  entitled  to 
cmnpensation,  but  ia  "only  an  improved 
method  of  using  the  street  for  public  travel," 
then  two  lines  or  a  doable  tneking  of  the 
aams  lln^  provided  the  pnhlle  travel  justi- 
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fies  and  demands  the  same,  must  fall  within 
the  same  category. 

It  may  be  that  one  line  or  a  single  track 
will  not  afford  proper  or  adequate  means  of 
transportation  for  the  requirements  and  de- 
mands of  a  growing  city;  and,  if  not,  then 
we  can  see  no  actionable  wrong  in  the  city's 
allowing  or  providing  for  two  or  more  lines 
upon  one  street.  We  do  not  mean  to  say 
that  a  city  cannot  exceed  its  authority  in 
placing  so  many  car  lines  and  cars  on  a 
given  street  as  to  constitute  an  additional 
burden  or  a  new  servitude  not  contemplated 
or  intended  in  the  dedication  of  the  high- 
way; but  what  we  mean  to  decide  is  that  a 
double  track  on  the  street  in  question,  un- 
der the  conditions  shown  in  the  bill,  ia  not 
such  an  additional  burden  or  servitude  as 
would  entitle  the  owner  of  an  abutting  fee- 
to  compensation.  It  is,  we  think,  practical- 
ly certain  that  the  street  in  question  will 
be  as  safe  and  as  convenient  for  public 
travel  in  other  vehicles,  after  the  two  tracks 
are  laid,  as  now. 

It  is  very  true  that  complainant  and  oth* 
ers  who  desire  to  have  wagons  and  other 
vehicles  stand  at  or  near  the  curbing  for 
the  purpose  of  loading  and  unloading  goods 
and  freight  may  suffer  some  Inconvenience; 
but,  as  we  showed  at  the  outset  of  the 
opinion,  this  ia  a  convenience  allowed  them 
by  the  law,  which  must  yield  to  that  of 
public  travel  along  the'  atreet,  whether  it 
be  in  cars,  in  wagons,  on  horseback,  or  in 
automobiles,  or  in  omnibuses.  The  old 
adage  that  "the  street  car  is  the  poor  man's 
carriage"  is  modernized  so  that  the  saying 
now  is,  "The  street  car  is  ttie  poor  man's 
automobile."  The  streets  are  primarily  for 
public  travel,  for  pedestrians  and  vehicles 
and  conveyances  in  motion,  and  not  for  the 
purpose  of  their  standing  thereon.  One  of 
the  laws  of  the  road  is,  "Move  on,  don't 
stop."  The  policeman  on  duty  in  a  crowded 
street  proclaims  it  when  he  continually 
shouts,  "]Sfove  on,  don't  block  0ie  street  or 
sidewalk." 

If  the  street  in  question  ia  much  used  by 
many  people  in  vehicles,  as  Is  allied,  then 
the  complainant's  right  to  stand  his  wagon 
in  the  street,  at  his  curb,  must  yield  to  Uie 
right  of  the  many  people  to  pass  along  the 
street,  if  both  cannot  be  done  at  the  same 
time.  His  rights  and  those  of  the  public, 
the  many  travelers  of  the  highway,  are  the 
same,  whether  they  all  be  in  wagons,  car- 
riages, omnibuses,  automobiles,  or  in  the 
street  ears,  except  that  the  street  cara  must 
move  on  a  fixed  track,  and  cannot  turn  to 
the  right  or  the  left,  as  can  other  vehicles. 
The  right  of  the  public  to  pass  is  paramount 
to  the  right  of  the  individual  to  stand. 

There  is  shown  no  good  reason  why  the 
complainant  caanot  use  his  premises  in  the 
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same  manner  after  the  two  tracks  are  laid, 
that  he  did  before.  It  might  be  more  incon- 
ventent  and  more  dangerous  to  load  and  un- 
load wagons  at  the  curb  aiter  than  before; 
but  this  is  true  as  to  all  increased  travel  on 
a  given  street,  whether  it  be  in  cars  or  in 
other  vehicles.  An  additional  line  of  public 
carriages,  omnibuses,,  taxieabs,  or  stage- 
coaches makes  travel  along  the  highway  in 
other  conveyances  more  inconvenient  and 
more  dangerous,  to  say  nothing  of  increas- 
ing the  congestion  by  standing  on  the 
streets.  The  only  difference  as  to  another 
line  of  street  cars  is  in  degree,  and  not  in 
kind,  excppt  that  the  cars  must  move  on  a 
fixed  track. 

The  bill  in  question  claims  two  kinds  of 
damages  to  the  property  of  complainant, 
viz.,  damages  resulting  from  destruction  or 
impairment  of  his  right  of  access  to  his 
property,  and  those  resulting  from  in- 
creased danger  to  travel  from  coUisioDS  with 
passing  cars.  The  latter  is  an  injury  or  a 
damage  which  complainant  would  suffer  in 
common  with  the  general  public,  and  one 
which  would  not  authorize  a  private  action. 

The  real  and  only  serious  question  in  the 
case  is  the  alleged  impairment  of  complain- 
ant's right  of  access  to  his  residence  and 
property  which  abuts  on  Twentieth  street. 
The  main  fact  alleged  to  show  such  impair- 
ment is  that  the  car  track  will  be  laid  so 
close  to  the  curb  aa  to  make  it  impracticable 
and  dangerous  for  wagons  or  other  vehicles 
to  stand  in  the  street  near  the  curb  for  the 
purpose  of  loading  and  unloading  goods  at 
his  residence.  There  are  many  affidavits  to 
support  this  averment  of  the  bill  which  go 
into  details  more  or  less. 

We  are  constrained  to  hold,  however,  on 
the  undisputed  facts,  that  there  will  be  no 
substantial  impairment  of  the  easement  of 
access  to  complainant's  residence.  The  most 
that  can  be  said  is  that  the  access  may  be 
made  more  inconvenient  by  reason  of  the 
fact  that  wagons  or  other  vehicles  cannot, 
with  safety,  stand  at  the  curbing  while  a 
car  is  passing;  but,  as  we  have  before  said, 
this  is  one  of  the  natural  and  "to  be  expect- 
ed inconveniences"  from  traffic  on  a  street 
of  this  kind,  and  one  that  must  be  held  to 
have  been  contemplated  or  included  in  the 
original  act  of  dedication  or  condemnation 
of  the  land  to  the  ubb  of  a  publie  street  in 
a  great  city. 

The  case  of  Wagner  v.  Bristol  Belt  Line  R. 
Co.  108  Va.  694,  25  L.E.A.{N.S.)  1278,  62 
S.  E.  391,  is  the  authority  nearest  in  point 
that  we  have  been  able  to  find.  The  bill  in 
that  case  sought  to  enjoin  the  construction 
of  a  surface  street  car  track  at  the  side  or 
ed^  of  the  street.  The  allegations  were: 
( 1 )  That  an  additional  servitude  was  im- 
posed upon  the  land  occupied  by  the  streets; 
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(2)  tliat  ingress  and  egress  were  unreason- 
ably interfered  with;  (3)  that  complain- 
ant's property  would  be  thereby  made  leea 
valuable,  desirable,  and  comfortable  as  a 
residence.  That  state  has  a  constitutional 
provision  like  §  236  of  ours,  to  the  extent 
that  it  provided  compensatioD  for  "injury" 
to  property  as  well  as  for  the  "taking" 
thereof.  The  court  in  that  case  held :  "Char- 
ter authority  of  a  municipal  corporation  to 
permit  car  lines  to  be  built  in  its  streets, 
and  determine  and  designate  the  route  there- 
for, is  not  modified  by  a  statute  under  which 
the  street  car  company  is  acting,  which  pro- 
vides that  such  tracks  shall  not  in  any 
wise  obstruct  or  interfere  with  the  use  ol 
the  street,  or  damage  property  without  com- 
pensation. .  .  .  The  mere  fact  that  a 
street  railway  is  located  on  the  side,  rather 
than  in  the  center,  of  the  street,  is  not 
sufficient  to  show  that  the  abutting  owner 
is  entitled  to  compensation  under  a  consti- 
tutional provision  tiiat  private  property 
shall  not  be  damaged  for  public  use  without 
compensation.  That  a  vehicle  cannot  stand 
between  a  street  car  track  located  on  the 
aide  of  the  street  and  the  curb,  while  a  car 
ia  passing,  does  not  show  a  violation  of  the 
rights  of  the  abutting  owner  under  a  consti- 
tutional provision  that  private  proper^ 
shall  not  be  damaged  for  public  use  without  * 
compensation.  That  the  location  of  a  street 
railway  in  a  street  will  render  abutting 
property  less  desirable  and  less  comfortable 
as  a  residence  does  not  entitle  its  owner  to 
compensation  under  a  constitutional  provi- 
sion that  compensation  must  be  made  ia 
case  private  property  ia  damaged  for  pub- 
lic use." 

It  ia  further  said  in  the  opinion  in  that 
case,  quoting  in  part  from  others:  "In 
Henry  Gaua  &  Sons  Mfg.  Co.  v.  St.  Louis,  K. 
&  N.  W.  R.  Co.  113  Mo.  308,  18  L.R.A.  339, 
36  Am.  St.  Sep.  706,  20  S.  W.  658,  the 
tracks  were  laid  so  close  to  an  abutting  own- 
er's property  as  not  to  permit  wagone  to 
stand  between  the  tracks  and  the  property; 
yet  it  was  expressly  held  not  to  come  under 
the  damage  clause  of  the  Constitution.  'The 
convenience  and  advajitage  of  all  the  inhabi- 
tants of  the  city,  and  of  the  public  at  large, 
must  be  regarded  as  the  objects  contemplat- 
ed when  the  street  was  laid  out  or  opened. 
A  narrower  construction  would  require  a 
sacrifice  of  the  greater  interests  of  the  com- 
munity and  the  public,  to  the  inferior  and 
subordinate  claims  of  the  local  lot  owner. 
Such  a  construction  of  the  law  governing  the 
dedication  of  public  streets  and  the  reserved 
rights  of  the  original  landowner  and  hia 
assigns  in  the  street,  by  unreasonably  in- 
creasing the  cost  of  rights  of  way  or  use, 
would  obstruct  all  prt^reas,  and  deprive  the 
looal  eommunily  of  ttie  benefit  to  be  de- 
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lived  from  the  adTaacementi  of  leience,  in- 
T«iition,  and  discovn?.'  .  .  .  The  sug- 
gestion that,  because  a  vehicle  could  not 
stand  hetween  the  trade  and  the  curb 
while  a  car  ii  pauinj^  the  appellant's 
rights  will  be  violated,  it  without  merit- 
While  appellant  has  unquestionably  the 
right  to  oeeup;  the  street  in  front  of  his 
property  to  take  away  or  delivN  persona  or 
goods,  he  may  occupy  the  street  for  such 
purposes  a  reasonaUe  length  of  time,  and 
that  right  the  street  railway  company  must 
■coord  to  him;  and  both  must  recognize 
tiiat  streets  are  established  for  the  purpose 
of  facilitating  the  passage  of  persons  from 
one  part  of  l£e  diy  to  another,  and  not  for 
the  standing  d  vehiclM  or  storage  of  goods 
thereon.  1^  authorities  above  cited,  and 
EUiott  on  Koads  ft  Streets.  S§  716,  717, 
648.  In  a  note  to  Ashland  ft  C.  Stoeet  B. 
Co.  T.  Faulkner,  43  L.R.A.  567,  it  is  said; 
'So,  while  tiie  abutting  owners  have  an 
easement  in  a  street,  in  common  with  the 
whtAe  people,  to  pass  and  repass,  and  also 
to  have  free  access  to  their  premises,  the 
mere  inconvenience  of  such  access,  oc- 
easiimed  by  placing  a  street  car  track  so 
neftr  the  sidewalk  as  not  to  leave  sufficient 
space  for  a  vehicle  to  stand.  Is  not  the 
,  subject  of  an  action.  So,  a  street  railway, 
<me  of  the  tracks  of  which  was  in  such  dose 
proximify  to  the  sidewalk  in  front  of  the 
premises  of  an  abutting  owner  as  to  inter- 
fere with,  impede,  and  prevent  his  complete 
enjoyment  of  the  use  and  occupation  there- 
of, leaving  insufficient  space  between  the 
sidewalk  and  the  track  to  admit  of  any 
kind  of  vdiide  to  be  driven  or  to  remain 
in  front  of  his  premises,  la  not,  for  that  rea- 
soai,  a  public  nuisance,  where  the  title  to  the 
street  vested  in  the  city;  but  the  injuries 
are  referable  to  that  class  of  disadvantages 
to  which  one  is  subjected,  resulting  from 
the  lawful  exercise  of  the  absolute  power 
of  control  vested  in  the  state  in  connection 
with  the  title  to.  the  fee  of  the  Uind.'  In 
Rafferty  v.  Central  Tractim  Co.  147  Fa. 
579,  30  Am.  St  Rep.  763,  88  Atl.  884,  it 
was  held  that  the  right  of  an  abutting 
owner  to  the  use  of  the  street  is  the  same 
after  the  tracks  are  laiidi  thereon  and  the 
cars  running  as  it  was  before.  If,  at  any 
time,  he  has  occasion  for  the  presence  of 
vehicles  on  the  street  in  front  ^  his  prop- 
erty, to  take  away  or  deliver  persons  or 
goods,  he  mi^  exercise  that  right  for  such 
reasonable  tim«  as  la  necessary  for  his  pur- 
pose; and  if,  hi  such  exercise  of  the  right, 
the  passage  of  street  cars  is  impeded,  they 
must  wait.  See  also  Kellinger  v.  Forty- 
second  Street  ft  O.  Street  Ferry  B.  Co.  SO 
V.  Y.  206." 

It  follows  from  what  we  have  said,  that 
eomplainant  is  entitled  to  no  relief  In  equl* 
47  L.R^.(N.S.) 


ty  under  common-law  principles,  nor  by  vir- 
tue of  |  286  of  the  Constitution  of  this 
state. 

It  is  unnecessary  for  us  to  now  construe 
S  227  of  the  Constitution,  for  two  rea- 
sons: First,  the  only  damages  sought,  in 
this  bill  are  those  as  iar  injury  to  or  im- 
paimwnt  of  the  easement  of  access;  and  we 
are  certain  that  'no  such  damsges  are 
shown  as  are  recoverable  under  g  236  of  the 
Constitution;  second,  whatever  mi^  be  the 
purpose,  object,  or  effect  of  S  227  of  the 
Constitution,  it  is  unlike  §  235  of  that  in- 
strument, in  that  it  does  not  contemplate 
or  require  the  payment  of  damages  before 
the  injury,  and  would  therefore  not  support 
an  action  until  the  injury  was  suffered. 

We  are  unable  to  see  how  or  why  the 
street  ear  company,  in  a  suit  like  this, 
should  be  required  to  refund  to  the  com- 
plainant taxes  which  he  has  paid  for  pav- 
ing the  street  in  qnesticm.  It  is  a  mene  in- 
cident that,  if  double  tracks  had  been  laid 
when  the  streets  were  paved,  the  street  car 
company  would  have  been  required  to  pay 
a  part  of  the  tax  which  eomplainant  paid. 
The  city  might  have  required  the  payment 
of  this  amount  as  a  condition  i«ecedent  to 
the  right  to  construct  tiie  double  track; 
but,  not  having  done  so,  it  is  not  within 
the  power  of  the  chancery  court,  nor  of  this 
court  on  appeal,  to  require  the  street  car 
company  to  refund  to  cmnplainant  sjiy  part 
of  the  tax  paid  by  him  for  this  paving. 
This  is  a  matter  that  rests  primarily  with 
the  eltj;  and  its  action  in  the  premises 
cannot  lie  omtrolled  or  changed  in  a  col- 
lateral proceeding  like  this. 

We  have  examined  mAny  reptvted  eases 
like  the  one  in  question,  and  we  feel  sure 
that  s^ll  the  cases  in  which  injunctive  re- 
lief such  as  is  prayed  in  this  case  was 
granted  are  readily  distinguishable  from 
this  case  on  one  or  more  of  the  following 
grounds:  They  were  decisions  from  courts 
of  states  such  as  New  York,  in  which  an 
ordinary  surface  street  ear  track,  laid  at 
gradb,  was  held  to  be  an  additional  or  a 
new  burden  or  servitude,  and  not  to  have 
been  Indnded  or  contemplated  in  the  origi- 
nal dedication  <tf  tiie  highway;  or  the  con- 
struction of  the  track,  poles,  or  line  was 
held  to  have  practically  destroyed  the 
highway  or  street  for  travel  in  vdiicles  of 
other  kinds;  or  the  complainant's  easement 
of  access  was  held  to  have  been  mat^ially 
and  permanently  impaired,  as  by  tiw 
changing  of  the  grade  of  the  street;  or  the 
construction  was  held  not  to  have  been  au- 
thorized by  the  state  or  the  municipality 
which  was  charged  with  the  duty  of  con- 
trolling or  regulating  such  affairs;  or  the 
oonstruction  was  held  to  have  been  done  or 
attempted  contrary  to  or.  in  Tiol^pn  of  the 
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rights  eonferred  hy  th«  state  or  other  mu- 
nicipal authority.  Cases  of  this  Iciud  are 
Slaughter  v.  Meridian  Light  &.  H.  Co.  95 
Xlisa.  251,  25  L.R.A.(X.S.)  1285,  48  So. 
1040;  Dooly  Block  t.  Salt  Lake  Rapid 
I'ranBit  Co.  9  Utah,  31,  24  L.R.A.  610,  33 
Pac.  229;  Nichols  v.  Ann  Arbor  A  Y.  Street 
B.  Co.  87  Mich.  361,  16  L.R.A.  371,  49  N. 
W.  538,  and  others  shown  by  note  to  S  ^36 
of  Lewis  on  Eminent  Domaib,  vol.  2,  pp. 
1366,  1367.  The  distinctions  are  well 
pointed  out  by  the  author  In  the  text,  and 
by  the  many  decisions  oited  In  th«  notes. 
For  example,  in  the  Mississippi  case  (9S 
Miss.  251 ) ,  the  street  was  practically  mo- 
nopolized by  the  street  car  line,  and  travel 
in  other  vehicles  almost  prohibited.  In  the 
Utah  case  (9  Utah,  31),  the  tracks  were 
not  at  grade,  and  there  were  already 
two  other  tracks  in  the  street.  In  the 
Michigan  case  (87  Mich.  361),  the  grade 
was  changed,  and  access  materially  im* 
paired.  In  many  other  cases  the  oonstruo- 
titm  was  not  authorized  by  the  state  or 
the  municipality.  The  New  York  and  Ne- 
braska cases  are  put  upon  the  ground  that 
an  electric  car  line  is  an  additional  servi- 
tude, not  embraced  wltbin  the  act  of  dedi- 
cation. 

It  should  be  noted  that  the  New  York 
court  has  admitted  that  the  weight  and 
number  of  authorities  are  against  their 
holding;  but  the  court  adheres  to  its  for- 
mer decisions  for  the  reason  that  the  doc- 
trine has  now  become  a  rule  of  property, 
and  for  the  sake  of  stare  decisis.  The  Ne- 
braska decisions  have  been  rather  severe- 
ly criticised,  and,  withort  approving  or  dis- 
approving, we  merely  quote  from  the 
supreme  court  of  Wisconsin,  where  it  is 
said :  "We  are  aware  that  there  is  at  least 
one  case  decided  in  a  court  of  last  resort 
where  a  diff»ent  conclusion  was  reached. 
We  refer  to  Jaynes  t.  Omaha  Street  R.  Co. 
63  Neb.  631,  39  L.RJL  761,  74  N.  W.  67. 
The  opinion  ^ere  shows  that  the  subject 
treated  did  not  receive  careful  study.  The 
conclusion  reached  is  contrary  to  all  tkb  au- 
thorities cited  by  the  court.  A  very  few 
eases  were  cited, — but  a  small  fraction  of 
those  where  courts  bave  considered  the  sub- 
ject under  discussion, — yet  those  referred 
to  were  all  the  Nebr^a  court  could  find, 
so  said  in  the  opinion.  The  decision  was 
baaed  on  the  theory  that  any  ezclnsiTe  oc- 
eupuicy  of  any  part  of  a  street  by  a  street 
railway  is  a  new  burden  on  tbe  fee  title 
thereof.  An  effort  was  made  to  barmonize 
the  contrary  holdings  in  the  few  cases  cited 
with  the  Opinion,  which  seemt  to  have  been 
successful  in  the  judgment  of  the  writer  of 
the  opinion,  yet  success  was  reached  by  the 
exercise  of  judicial  ingenuity  that  has  few 
parallels."  la  Crosse  City  R,  Co.  T.  Hig- 
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bee,  107  Wis.  399,  400.  51  L.RA.  923,  83 
N.  W.  704. 

Complainant  relies  in  part  for  his  con- 
tention upon  the  doctrine  announced  by 
Mr.  Lewis  in-his  valuable  work  on  Eminent 
Domain,  and  he  quotes  a  text  therefrom. 
We,  like  complainant,  believe  that  Mr. 
Lewis  has  stated  the  true  doctrine  aa  to 
the  right  to  relief  of  abutting  owners  in 
cases  like  this;  and  we  not  only  quote 
the  text  relied  upon  by  complainant,  but 
we  also  quote  the  context  as  stating  the 
true  rule  as  to  the  right  of  the  abutter  to 
injunctive  relief.  In  §  636  (pages  1368- 
1370,  ToL  2)  he  says:  "A  distinction  t» 
made  in  some  of  the  states  between  street 
railroads  and  commercial  roads;  the  for- 
mer being  held  to  be  a  legitimate  use  of 
a  street  as  a  public  highway.  According  to 
this  view,  the  abutting  owner  has  no  more 
ground  of  complaint  in  case  a  street  rail- 
road is  laid  down  and  operated  in  front 
of  his  property  than  he  would  have  if  a 
line  of  omnibuses  was  operated  on  a  street. 
But,  where  street  railroads  are  put  in 
the  same  category  with  commercial  roads, 
the  same  rules  and  principles  will  apply 
in  respect  to  tlie  rights  of  abutting  owners. 
They  may  enjoin  the  use  of  the  street  for 
such  purposes  in  front  of  their  property 
until  the  right  has  been  obtained  in  th« 
usual  way.  Where  a  statute  gave  com- 
pensation, it  was  held  the  abutter  could 
enjoin  until  compensation  was  made.  Tbe 
construction  of  a  railroad  without  lawful 
authority,  or  after  the  authority  has  ex- 
pired, may  be  enjoined  by  the  abutting  own- 
er. Courts  which  hold  as  a  general  rule 
that  street  railroads  toe  a  legitimate  street 
use  have  nevertheless  enjoined  the  con- 
struction of  such  a  road  where  it  *ouId 
be  especially  injurious  to  the  abutter,  aa 
where  it  was  constructed  with  cuts  and 
fills,  or  where  there  were  already  two 
tracks  in  the  street  In  one  case  a  manda- 
tory injunction  was  granted  to  compel  the 
removal  of  a  trolley  polo  so  placed  aa  to  un- 
necessarily injure  plaintiff.  WhKe  the 
company  is  required  1^  ordinance  to  place 
its  tracks  ■  in  the  center  of  the  street,  a 
different  location  may  be  enjoined  by  abut- 
ters." Our  state,  as  we  have  shown,  is 
one  of  those  in  which  electric  street  can 
are  classed  with  omnibuses. 

It  follows  from  what  we  have  said  above 
that  complainant  can  take  nothing  by  bis 
cross  assignment  of  errors;  that  the  appeal 
of  respondrat  ( appellant  here )  is  well 
taken;  and  that  its  donurrers  to  the  bill 
should  have  been  sustained  and  the  tca- 
porar}'  injunction  dissolved.  A  decree  to 
this  effect  will  be  here  entered. 

Affirmed  on  the  cross  appeal,  and  n- 
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Tosed,  KDdered,  ftod  remanded  oa  the  main 
ftppeal. 

All  the  Jostices  concur. 

Petition  lor  rehearing  denied  March  18, 


AIjABAMA  supremf  cottrt. 
CIX)VERDAIE  HOMES,  Appt., 

V. 

TOWN  OF  CLOVERDALE  et  aL 

iOa.        62  So.  712.) 

Highway  —  dedication  —  retention  of 
fee. 

1.  An  easement  only  in  the  atreet  vests 
in  the  public,  leaving  the  ultimate  fee  in 


ft  P.  CO.      SMYER.  007 

the  abutting  owner,  under  a  statute  pro- 
viding that  the  acknowledgment  and  record- 
ing of  a  plat  shall  be  held  in  law  and  in 

Sui^  to  oe  a  eonT^nee  in  fee  simple  of 
e  premises  noted  as  donated  to  the  pub- 
lie,  and  the  premises  intended  for  streets 
shall  be  held  in  trust  for  the  uses  and  pur- 
poses intended  or  set  forth  in  the  plat. 

Gas  —  rl^it  of  borne  company  to  sup- 
ply. 

2.  A  corporation  organized  to  develop  a 
tract  of  residence  property  not  within  the 
limits  of  a  municipal  corporation,  which, 
having  no  authority  to  engage  in  the  busi- 
ness of  supplying  gas,  has  authority  to 
contract  for  a  supply  of  gas  for  its  paia-ons, 
and  enters  into  a  contract  with  a  gas  com- 
pany to  supply  such  patrons  throng  mains 
laid  by  it,  cannot,  where  the  fee  of  ue  street 
is  in  abutting  owners  and  it  secures  permis- 
sion to  lay  its  mains  from  the  county  au- 
thorities, be  compelled  to  secure  a  public 
service  franchise  oy  the  municipal!^  when 


Sote.  » Incorporation  of  territory  into 
munietpality  aa  affecting  prior  righta 
OS  to  use  o/  Mghioay. 

Am  to  power  of  legislature  to  annex  ter- 
ritOTT  to  a  municipality,  see  note  in  27 
L.B.A.  737. 

For  eKteasion  of  city  limits  to  include 
toll  road,  as  taking  of  property  for  which 
compensation  must  be  made,  see  note  to 
BeUcviUe  v.  St.  Clair  County  Tump.  Co. 
17  L.R.A.(N.S.)  1071. 

The  general  rule  as  to  the  operation  and 
effect  of  a  lawful  incorporation  of  territory 
into  a  municipality  is  that  the  territory  duly 
annexed,  "immediately  on  such  annexation, 
becomes  a  part  of  the  municipality,  and,  in 
the  absence  of  statutory  provision  to  the 
contrary,  comes  under  the  power,  control, 
and  jurisdiction  of  the  municipality  for  all 
purposes."  28  Cyc.  215.  This  rule,  how- 
ever, does  not  ordinarily  affect  existing 
rights,  and  it  is  this  point  that  the  major- 
ity of  the  cases  in  the  present  note  involve. 

The  succeeding  municipal  corporation 
may,  of  course,  with  the  consent  of  the 
owner  of  the  prior  right,  change  a  contract 
or  make  a  new  one  regarding  future  exer- 
cise thereof.  People  ex  rel.  Rockwell  v. 
Chicago  Teleph.  Co.  245  111.  121.  91  N.  E. 
lOOS;  People  ex  reL  Sherlock  Chicago 
Teleph.  Co.  £46  HL  164,  91  N.  B.  1070. 

Water  pipes. 

No  esse  tOter  than  Cloteb&azj:  Houxs  t. 
CtovESDAu  seems  to  have  passed  upon  the 
right  of  a  municipality  to  compel  one  who, 
pursuant  to  rights  acquired  in  public 
streets  prior  to  the  incorporation  of  the  mu- 
nicipality, has  maintained  pipes,  etc.,  for 
the'  supplr  of  water  or  other  commodities 
of  general  public  use  therein,  to  secure  a 
franchise. 

The  question  of  the  municipalit^s  right 
to  compel  the  removal  of  pipes,  wires,  etc., 
placed  in  the  streets  by  public  service  cor- 
porations and  private  owners,  however,  has 
been  raised  in  a  number  <d  instances.  In 
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general,  it  may  be  said  that  the  right  of 
the  succeeding  municipality  depends  upon 
the  character  of  the  prior  occupaticm.  Zf 
it  is  by  right  under  an  existing  contract 
with  the  authorities  of  the  territory  incor- 
f)orated,  the  new  incorporation  takes  sub- 
ject to  such  rights  and  obligations;  but  if 
the  occupant^  is  not  under  an  unexpired 
contract  or  franchise,  or  is  by  license  on^, 
it  seems  that  continued  occupancy  of  the 
streets  and  highways  would  be  subject  to  the 
control  of  the  incorporating  municipality. 
Of  course,  such  occupancy  is  always  subject 
to  reasonable  police  regulations. 

The  question  of  the  right  of  a  water 
company  to  maintain  pipes,  etc.,  in  streets 
and  highways,  acquired  prior  to  the  incor- 
poration, was  raised  in  Qrand  Saoids  t. 
Grand  Rapids  Hydraulie  Co.  66  Mien.  606, 
33  N.  W.  749,  wherein  a  water  company  had 
acquired  the  right  to  lay  its  pipes,  etc.,  in 
the  streets  of  a  village  which  was  subse- 
quently incorporated  into  the  city  of  Grand 
Rapids  under  a  charter  which  made  the 
city  successor  both  to  rights  and  obliga- 
tions of  the  village.  It  was  held  that  tlie 
water  company's  privilq^  did  not  fail 
when  the  village  ceased  to  exist,  the  ground 
being  that  the  incorporation  in  law  con- 
tinued the  body  politic  as  the  same  legal 
body.  And  see  Re  Beauty  Spring  Water 
Co.  134  App.  Div.  17,  118  N.  Y.  Supp.  659. 
wherein  it  was 'said  that  the  incorporation 
into  a  village  of  a  part  of  the  territory 
for  which  a  water  company,  under  author- 
ity frmn  the  town  board,  waa  furnishing 
water,  did  not  Impair  the  previous  rights 
of  the  water  company. 

And  in  Spring  Water  Co.  v.  Monroe, 
55  Wash.  195,  104  Pac.  202,  it  was  held 
that  a  town,  upon  incorporation,  must  ex- 
ercise its  powers  subject  to  the  rights  of 
a  water  company  to  maint^n  pipes,  etc., 
in  its  streets,  acquired  prior  to  the  incor- 
poration by  grant  of  the  county  commis- 
sioners, and  uiat  therefore  such  a  company 
could  enjoin  the  municipality  upon  tearing 
np  or  interfering  with  its  pipes. 
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It  is  incorporated,  which  will  compel  it  to 
supply  all  applicants,  as  a  condition  to  per- 
mitting its  patrons  to  open  thp  street-  to 
tap  its  mains. 

Same  —  discrimination  against  tmnsam- 
er  —  power  of  mnnlclpality. 
3.  A  municipal  corporation  which  permits 
gas  to  be  furnished  to  some  of  its  inhab- 
itants through  mains  laid  1^  a  real  es- 
tate company  cannot  deny  the  right  to  tap 
the  mains  to  anyone  who  has  contracted 
therefor  with  the  owner  of  the  main. 

(June  12,  1S13.} 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Montgomery 
County  sustaining  a  demurrer  to  a  bill 
filed  to  compel  defendants  to  permit  join- 
ders  to  gas  mains  laid  in  streets,  of  the 

So,  in  PennBTlvania  Water  Co.  t.  Pitts- 
burg, 226  Pa.  624.  75  AfL  S45,  and  in  Mel- 
lon V.  Pittobnrg,  227  Pa.  7,  76  Atl.  956,  it 
was  held  that  an  unlimited  grant  by  a 
borough  to  a  water  company  to  enter  and 
lay  pipes  in  its  streets,  accepted  by  the  com- 
pany, was  a  contract  binding  upon  a  city 
which  afterward  annexed  the  bOTough,  agree- 
ing to  recc^lze  all  contracts  for  the  sup- 
ply ot  water  made  hy  the  borough.  It 
was  further  said  in  this  ease  that  the  fact 
that  the  cit^  expressly  assumed  the  con- 
tract obligations  of  the  borough  added  noth- 
ing to  the  strength  of  the  water  company's 
rights,  and  that  the  city  would  have  been 
bound  by  the  contract  even  though  it  had 
not  expressly  assumed  the  borough's  con- 
tracts and  obligations. 

And  in  Williamsport  Water  Co.  t.  Ly- 
coming Gas  ft  Water  Co.  96  Pa.  35,  tt  was 
held  that  a  water  company  which,  by  its 
charter,  was  grtfbted  an  exclusive  right  to 
furnish  certain  territory  which  was  then 
unincorporated  with  water,  could  enjoin  a 
water  company  authorized  by  the  munici- 
pality to  which  such  unincorporated  ter- 
ritoiy  had  been  subsequently  annexed,  from 
lading  pipes  therein  in  violation  of  the 
original  company's  exclusive  right,  it  being 
said  that  the  incorporation  did  not  afi'ect 
the  prior  exclusive  rights,  so  as  to  author- 
ize the  granting  of  rights  which  would  in- 
fringe thereon. 

In  Grand  Rapids  v.  Grand  Rapids  Hv- 
draulic  Co.  66  Mich.  606,  33  N.  W.  749, 
where  the  question  was  as  to  the  rights 
of  a  water  company  to  lay  pipes,  etc.,  in 
a  street,  under  a  charter  obtained  prior 
to  the  city's  incorporation,  it  was  held  that 
the  right  must  be  exercised  in  harmony 
with  the  public  convenience,  and  that  it 
was  the  duty  of  the  city  to  prevent  injury 
to  other  interests,  but  that  it  could  not 
interfere  with  the  reasonable  rights  ot  the 
water  company. 

Poles  and  wires. 

The  question  of  the  eEFect  of  incorporation 
upon  prior  rights  of  electric  and  telephone 
companies  to  maintain  wires,  etc.,  in  streets 
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defendant  town,  and  dissolving  an  injunc- 
tion which  had  been  issued  when  the  bill 
was  filed. 
Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

The  ordinance  and  exhibit  A  referred  to 
in  the  opinion  are  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  make  any 
excavation  in,  under,  or  across  any  street, 
alley,  highway,  or  other  public  place  in 
the  town  of  Cloverdale,  without  a  permit 
in  writing  from  the  town  clerk. 

"Sec.  2.  Any  person,  firm,  or  corporation 
who  shall  violate  the  provisions  of  S  ^  of 
this  ordinance  shall,  on  conviction,  be  fined 
not  less  than  $1  nor  more  than  $100." 

and  highways,  has  also  been  raised.  Thus, 
in  Public  Service  Corp.  v.  Westfield,  80 
N.  J.  Eq.  205,  84  Atl.  718,  it  was  held  that 
the  right  of  an  electric  company  to  main- 
tain poles  and  wires  in  the  streets  and  high- 
ways of  a  township  was  a  property  right 
which  was  not  operated  \rpon  or  affected  by 
the  subsequent  incorporation  of  a  part  of 
such  territory  into  a  town. 

And  in  People  ex  rel.  Rockwell  t.  Chicago 
Teleph.  Co.  245  111.  121,  91  N.  E.  1065.  fol- 
lowed in  People  ex  rel.  Sherlock  v.  Chicago 
Teleph.  Co.  245  111.  154,  91  N.  E.  1070,  in 
holding  that  a  municipal  corporation  which 
succeeded  by  annexation  to  the  rights  and 
powers  of  a  town  could  not  repudiate  a  fran- 
chise granted  by  the  town  to  a  telephone 
company  to  construct  and  maintain  poles, 
wires,  etc.,  in  its  streeta,  the  court  said 
that  the  town  board  of  trustees,  in  grant- 
ing such  right,  acted  as  an  agent  of  the 
state,  in  its  governmental  and  not  in  its 
proprietary  capacity,  and  that  therefore 
neither  the  town  nor  any  other  municipality 
succeeding  to  its  governmental  powers  over 
its  streets  could  have  any  right  to  repudiate 
the  contract,  or  take  back  the  grant  with- 
out the  consent  of  the  telephone  ewnpany. 

Gas  pipes. 

And  the  question  of  the  right  of  the  mu- 
nicipality as  to  an  existing  franchise  per- 
mitting gas  pipes,  etc,  in  streets,  haa  also 
been  presented.  Thus,  in  People  ex  rel. 
Woodhaven  Gaslight  Co.  v.  Deehan,  1 1  App. 
Div.  175,  42  N.  Y.  Supp.  1071,  affirmed  on 
this  point  in  153  N.  Y.  528,  47  N.  E.  787, 
it  was  held  that  a  franchise  granted  by 
town  authorities  to  a  gas  company  to  lay 
pipes,  etc.,  in  its  streets  and  highways,  was 
a  property  right  which  was  not  affected  by 
the  subsequent  incorporation  of  the  town 
into  a  village,  and  that  the  franchise  could 
not  be  destroyed  or  taken  from  it  by  the 
arbitrary  act  of  the  village  authorities  in 
refuBing  to  permit  the  company  to  lay  con- 
ductors. 

Railroads  and  street  railways. 
So,  also,  the  relative  rights  ot  existing 
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The  followii^  ordinance  also  appears: 
"SeciitHi  1.  That  any  persuu,  firm,  or 
corporation  who  ubMll,  at  any  time,  desire 
to  make  any  ezcavatiou  in,  under,  or  across 
any  street,  alley,  highway,  or  public  place 
in  the  town  of  Chiverdale,  shall  first  apply 
to  the  town  clerk  in  writing  for  permit  to 
make  sneh  ezcavation,  and  shall,  in  the 
writing,  state  for  what  purpose  tbn  exca- 
vation is  to  tM  made,  when  it  is  to  be  made, 
and  whom,  and  a  permit  in  the  same 
writing,  to  restore  the  condition  of  the  cx- 
cftTation  as  may  be  required. 

"(2)  For  all  ordinary  purposes,  such  as 
watw  connections,  etc.,  tiie  town  clerk  is 
hereby  authorized  to  issue  a  .written  per- 
mit, but  if  any  important  excaration  is 
applied  for,  the  town  clerk  shall  refer  the 


same  to  the  town  council,  and'  shall  not  is- 
sue permission  for  such  excavation  until 
the  town  council  shall  pass  upon  the  same. 

"(3)  Before  any  permit  is  issued  by  the 
town  clerk,  each  applicant  ia  required  to 
place  in  his  bands  such  sum  as  he  may 
deem  reasonable  to  have,  not  less,  however, 
than  $10,  to  be  held  1^  him  as  a  guaranty 
that  said  excavation  tiiail  he  refilled  in  a 
proper  and  satisfactory  manner,  and  the 
condition  of  the  street,  alley,  highway,  or 
other  public  place  restored  to  its  ori^rinal 
condition,  and  if  such  applicant  does  not 
restore  the  condition  of  such  public  place 
with  a  reasonable  time  after  a(»vation  has 
beat  made,  the  town  council,  or  the  town 
clerk  acting  for  it,  shall  have  the  right  to 
use  such  money  so  deposited  for  the  purpose 


street  railway  and  railroad  corporations  and 
the  new  municipalities  have  been  decided. 
Thua,  in  Belle  v,  Glenville,  27  Ohio  0.  C. 
181,  in  holding  that  the  property  rights  of 
a  street  railway  company  operating  in  un- 
incorporated territo^,  under  county  author- 
ity, are  not  affected  by  the  annexation  of 
Buch  unincorporated  territory  to  an  ad- 
joining municipality,  the  court  answered 
the  contention  that  the  annexation  had  the 
effect  to  deprive  the  company  of  the  right 
to  operate  m  the  annexed  territory,  as  fol- 
lows :  "If  the  law  is  as  claimed,  every  time 
the  territorial  limits  of  a  municipality  are 
extended  so  as  to  take  in  unincorporated  ter- 
ritory, every  street  railroad  operating  un- 
der authority  of  the  municipality  to  the 
extent  that  its  lines  are  within  the  mu- 
nicipality, and  under  authority  of  the 
county  commissioners  so  far  as  its  lines  are 
without  the  municipality,  would  have  its 
property  rights  taken  away  by  simply  an 
annexation  ctf  such  unincorporated  terri- 
tory to  the  municipality.  This  is  against 
reason,  and  would  perpetrate  such  a  wrong 
upon  street  railroad  companies  as  cannot 
be  tolerated  by  the  law."  And  in  West- 
port  V.  Mulholland,  159  Mo.  86,  63  L.R.A. 
442,  60  S.  W.  77,  affirming  84  Mo.  App. 
319,  where  a  street  railway  company  had 
obtained  from  the  county  the  right  to  con- 
struct and  maintain  its  tracks  upon  a  high- 
vaj  which  was  afterward  taken  into  the 
complainant  city,  it  was  held  that  the  oitv 
could  not,  by  ordinance,  deprive  the  rail- 
road company  of  its  franchise,  or  impair 
its  contracts  with  the  countv  authorities. 
So,  in  Jersey  City,  H.  &.  P.  'Street  R.  Co. 
V.  Garfield,  68  N.  J.  L.  587,  63  Atl.  11, 
where  a  township  committee  had  granted 
the  right  to  construct  and  maintain  an  elec- 
tric railway,  it  was  held  that  a  municipal 
corporation  which  was  formed  out  of  a  part 
of  the  territory  of  the  township  could  not 
revoke  the  franchise  granted  by  the  older 
municipality,  it  being  said  that  the  rela- 
tion arising  from  the  acceptance  thereof 
could  not  he  abrogated  by  the  l^ialative 
ftat  of  the  new  incorporation. 

And  in  Johnson  v.  Oweneboro  &.  N.  R.  Co. 
18  Ky.  L.  Rep.  276,  36  S.  W.  8,  it  was  held 
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that  a  municipal  corporation  did  not,  by 
reason  of  the  fact  that  an  extension  of  a 
city  street  was  brought  within  the  city 
limits,  acquire  a  right  to  compel  a  railroad 
company  which,  by  act  of  the  legislature, 
operated  its  road  over  such  street,  to  remove 
its  track  from  the  street  extension  upon 
the  failure  of  the  company  to  comply  with 
the  terms  upon  which  it  was  permitted  to 
use  that  part  of  the  street  or^inally  with- 
in the  city  limits. 

But  the  continued  exerdse  of  rights 
acquired  prior  to  incorporation  of  the  ter- 
ritory affected  into  a  municipality  is  sub- 
ject to  reasonable  police  control  and  regu- 
lation. Thus,  in  Westport  v.  Mulholland, 
supra,  it  was  held  that  the  extenaion  of  the 
limits  of  a  municipality  over  a  road  on 
which  street  railway  tracks  had  been  laid 
under  county  authority  made  such  rights 
subject  to  an  existing  ordinance  forbidding 
the  tearing  up  of  streets  without  consent 
of  the  municipal  authorities,  and  that,  while 
no  contract  between  the  city  and  the  rail- 
way company  was  impaired  so  far  as  the 
ordinance  merely  required  the  tearing  up 
of  streets  to  be  under  reasonable  police  re- 
striction, the  city  could  not  absolutely  re- 
fuse permission  to  tear  up  the  streets  when 
the  railroad  company  needed  to  do  so. 

And  in  Pittsburg,  Ft.  W.  A  C.  R.  Co. 
V.  Chicago,  159  111.  369,  42  N.  B.  781, 
it  was  held  that  a  railroad  company 
whiah,  by  its  charter,  was  authorized  to 
cross  highways,  was  subject  to  an  ordi- 
nance requiring  a  permit  to  lay  addition- 
al tracks  over  a  nighway,  although  the 
railroad  was  built  before  the  highway  was 
laid  out,  and  before  the  city  limits  were 
extended  to  include  the  place  in  ques- 
tion. But  the  court  added  that  the  aty 
could  neither  act  arbitrarily  nor  impose 
unreasonable  burdens  or  restrictions  upon 
the  company.  And  that  the  new  incorpora- 
tion may  enact  reasonable  police  regula- 
tions, see  also  the  following  cases:  People 
ex  rel.  Woodhaven  Gaslight  Co.  v.  Deehan, 
153  N.  Y.  628,  47  N.  E.  787;  Mountain 
Water  Co.  v.  Emaus,  43  Pa.  Super.  Ct.  179, 
holding  that  the  regulation  must  not 
amount  to  a  deprivation  of  ri^t;  ancL 
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of  restoring  the  condition  of  said  street, 
alley,  highway,  or  public  place.  If,  however, 
the  person  making  the  t-xcavation  shall  re- 
store the  original  condition  of  the  street 
satisfactorily  to  the  town  clerk,  then  the 
money  so  deposited  shall  be  returned  to  the 
applicant." 

Exhibit  A,  referred  to,  is  aa  follows: 
"This  agreement  made  and  entered  Into  on 
this  the  I6th  day  of  September,  1008,  by 
and  between  the  Montgomery  Light  &  Wa- 
ter Power  Company,  a  corporation  created 
and  existing  under  the  laws  of  the  state  of 
New  Jersey,  hereinafter  desij^ated  as  the 
party  of  the  first  part,  and  the  Cloverdale 
Homes,  a  corporation  created  and  existing 
under  the  laws  of  the  state  of  Alabama, 
hereinafter  designated  as  the  party  of  the 
second  part,  witnesseth: 

"(1)  The  party  of  the  first  part  hereby 
agrees,  in  consideration  of  the  covenants 
hereinafter  made  by  the  party  of  the  sec- 
ond part,  to  allow  the  party  of  the  second 
part  to  tap  its  street  ia  tiie  city  of  Mont- 


gomery, Alabama,  with  a  4-inch  gas  main, 
for  the  purpose  of  extending  the  gas  main 
of  the  party  of  the  second  part  along  any 
streets  said  party  of  the  second  part  may 
see  fit  to  lay  such  gas  main  in  the  Clover- 
dale  plat. 

"(2)  The  party  of  the  first  part  hereby 
agrees  that,  if  the  property  belonging  to 
the  Cloverdale  Homes  at  the  time  of  its 
incorporation,  or  other  property  contiguous 
to  it  subsequently  acquired,  should  be  taken 
into  the  city  limits  of  Montgomery  at  any 
time,  the  party  of  the  first  part  will  pur- 
chase from  the  party  of  the  secqpd  part 
such  gas  pipe  as  has  been  laid  by  the  party 
of  the  second  part,  and  to  pay  said  party 
of  the  second  part  such  amount  as  it  would 
cost  to  duplicate  such  system  of  pipes  at 
the  time  the  sale  is  made.  It  ia  understood 
and  agreed,  however,  between  the  parties 
to  this  instrument,  that  the  party  of  the 
first  part  shall  have  the  privilege  of  buy- 
ing such  pipe  aa  may  be  owned  by  the 
party  of  the  second  part  at  any  time  it 


Spring  Water  Co.  t.  Monroe,  66  Wash.  195, 
104  Fac.  202. 

Sewers. 

And  the  right  of  a  municipality  to  de- 
stroy or  render  useless  a  private  sewer  laid 
in  the  streets  of  the  added  territory  was 
decided  in  Wright  v.  Mt.  Vernon,  44  App. 
Div.  574,  60  N.  Y.  Supp.  1017.  In  this  case 
an  owner  of  land  platted  the  same  and  con- 
structed private  sewers  and  drains  in  the 
streets  thereof,  and  It  was  held  that  the 
municipality  to  which  such  track  was  sub- 
sequently added  could  not  remove  or  render 
useless  such  sewers  without  making  com- 
pensation to  the  owner.  It  was  further 
said  that  the  dedication  of  the  streets  to 
the  public  carried  merely  an  easement,  and 
did  not  carry  title  to  the  sewer  in  question. 

Irrigation  ditch. 

And  the  question  aa  to  whether  an  irri- 
gation ditch  constructed  upon  a  rural  high- 
way is  a  nuisance  which  may  be  abated  at 
the  suit  of  the  municipality  through  which 
the  ditch  runs  has  been  preaented.  Thus, 
in  Fresno  v.  Fresno  Canal  &  Irrig.  Co.  98 
Gal.  179.  32  Pac.  943,  where  an  irrigation 
ditch  for  public  use  was  constructed  at  the 
Instance  and  with  the  co-operation  of  the 
then  owners  of  the  land  and  projectors  of 
m  town  site  through  which  it  passed,  and 
without  objection  from  the  county  authori- 
ties, through  streets  dedicated  by  the  own- 
ers of  the  town  site  after  the  agreement  to 
construct,  but  before  its  actual  constmc- 
tion,  it  was  held  that  the  canal  could  not 
be  declared  a  nuisance  per  «e,  or  ordered 
filled  up  at  the  suit  of  the  town,  which 
became  incorporated  after  its  construction, 
where  the  town  trustees,  prior  to  the  bring- 
ing of  suit,  had  recognized  its  existence  by 
r^ular  acta  and  by  assessing  taxes  upon 
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it,  and  especially  where  the  canal  could  be 
so  conducted  and  managed  as  to  cause  It 
to  cease  to  be  a  nuisance. 

Sanitary  districts. 

Another  class  of  cases  which  may  be  of 

interest  in  connection  with  the  forgoing 
includes  those  decisions  where  sanitary  dis- 
tricts were  annexed  to  existing  municipali- 
ties. Thus,  in  California  it  has  been  held 
that  sanitary  districts  incoiporated  and 
empowered  to  la^  sewers,  etc.,  in  the  streets 
and  highways  within  their  bounds,  are  ex- 
tinguisned  and  dissolved  on  annexation  of 
their  territory  to  a  municipal  corporation 
having  power  to  lay  sewers,  etc.,  in  its 
streets.  In  reaching  this  conclusion  the 
California  supreme  court  in  Re  East  Fruit- 
vale  Sanitary  Dist.  158  Cal.  453,  111  Pac 
368,  reasoned  as  follows:  "It  is  generally 
held  that,  where  one  municipal  corporation 
is  annexed  to  another,  the  annexing  city 
takes  over  the  functions  of  the  annexed  mu- 
nicipality, and  the  latter,  by  virtue  of  the 
annexation,  is  extinguished,  and  its  prop- 
erty, powers,  and  duties  are  vested  in  the 
corporation  of  which  it  has  become  a  part. 
.  .  .  If  this  be  true  where  one  of  two 
municipal  corporations  having  coextensive 
powers  is  annexed  to  another,  the  same  re- 
sult must  follow  a  fortiori  where  a  public 
corporation  having  powers  more  limited 
than  those  of  a  municipal  corporation  ia 
annexed  to  a  city  which  possesses  all  of  the 
powers  of  the  corporation  which  has  been 
annexed  to  it  and  others  in  addition."  This 
decision  was  followed  in  Re  Upper  Fruit- 
vale  Sanitary  Dist.  158  CaL  461.  Ill  Pac. 
372;  Re  Fitchburg  Sanitary  Dist.  158  Cal. 
462,  in  Pac.  372;  Re  Elroburst  Sanitary 
Dist.  158  Cal.  463,  111  Pac.  372;  Re  Semi- 
nary Park  Sanitary  Dist.  158  Cal.  464.  Ill 
Pac.  372;  and  Re  Redwood  Sanitary  Dist. 
168  CaL  465,  111  Pae.  372.         Q.  J.  a 
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•hall  BO  desire,  Thether  before  or  after  the 
proper^  of  the  Clorerdale  Homes  shall  be 
included  in  tbe  eify  limits  of  Montgomery, 
by  paying  to  the  Clorerdale  Homes  such  an 
amount  aa  it  would  take  to  duplicate  the 
system  at  the  time  of  sale.  Should  the 
parties  of  the  first  and  second  part  be 
unable  to  reach  an  agreement  as  to  the 
price  to  he  paid  by  the  party  of  the  flret 
part  to  the  party  of  the  second  part  in 
the  event  a  sale  should  be  made  under  the 
provisions  of  the  two  preceding  paragraphs 
of  section  numbered  'Second,'  the  price 
shall  be  fixed  by  three  disinterested  arbi- 
trators, two  of  whom  shall  be  selected  by 
the  parties  to  this  agreement,  each  party 
■electing  one  arbitrator,  and  the  third  to  be 
chosen  by  the  two  thus  selet^ed;  and  the 
price  so  fixed  by  said  arbitrators  shall  be 
binding  upon  each  of  the  parties  to  this 
agreement,  the  same  as  if  said  price  had 
been  named  in  this  agreement. 

"{3)  It  is  agreed  between  the  parties 
hereto  that  the  party  of  the  second  part 
shall  have  the  right  to  cha^  any  prop- 
erty owner  such  amount  as  may  be  agreed 
upon  between  the  party  of  the  second'  part 
and  such  property  owner  for  the  privilege 
of  making  connection  with  the  main  of  the 
party  of  the  second  part. 

"(4)  It  is  further  agreed  between  the 
parties  hereto  that  the  par^  of  the  second 
part  shall  have  the  exclusive  right  of  lay- 
ing pipe  lines  throughout  the  property 
owned  by  the  party  of  the  second  part  at 
the  time  of  its  incorporation  and  property 
contiguous  thereto  snbecquently  acquired 
by  the  party  of  the  second  part,  and  the 
party  of  the  second  part  shall  alao  have  the 
exclusive  right  <A  laying  pipe  lines 
throughout  what  is  at  present  known  as 
'Cloverdale,'  the  agreed  boundaries  of  which 
are  shown  on  the  plat  hereto  attached  and 
made  a  part  of  this  agreement.  The  party 
of  the  first  part  hereby  agrees  with  the 
party  of  the  second  part  that  it  will  not 
lay  or  cause  to  be  laid  any  gas  pipe  in  the 
property  of  the  Cloverdale  Homes,  or  in 
Cloverdale,  until  the  pipe  of  the  party  of 
the  second  part  shall  have  been  acquired 
by  the  party  of  the  first  part. 

"(6)  It  is  further  agreed  between  the 
parties  hereto  that  all  connections  to  said 
mains  shall  be  made  by  the  party  of  the 
first  part,  and  that  no  connection  shall  be 
made  until  persons  desiring  connections 
■hall  have  filed  with  the  party  of  tile  first 
part  written  permission  from  the  party  of 
the  second  part  for  such  connection  to  be 
made. 

"(6)  The  party  of  the  first  part  hereby 
reserves  the  right  to  supervise  the  laying 
of  said  pipe,  and  the  party  of  the  second 
part  agrees  that  mieh  pipe  shall  be  laid 
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under  the  supervisi<m  of  the  parly  ttf  the 
first  part*  and  tlie  party  of  the  second  part 
agrees  to  pay  inch  reasonable  charges  ■■ 
shall  be  made  by  the  in^wetor  who  shall 
inspect  said  Work,  and  zgr&m  that  the 
party  of  the  first  part  shall  select  auch 
inspector. 

"(7)'  It  is  further  agreed  that  the  party 
of  the  first  part  shall  assess  and  collect 
all  charges  for  the  use  of  gas  by  parties 
using  the  gas  by  connection  with  the  linea 
of  the  party  of  the  second  part.  And  the 
party  of  the  first  part  agrees,  in  considera- 
tion of  its  being  allbwed  to  assess  and  col- 
lect such  charges,  that  the  party  of  the 
second  part  shall  be  allowed  to  make  said 
connection  at  the  intersection  of  the  Kor- 
man  Bridge  road  and  Fdder  street  without 
charge  to  the  party  of  the  second  part. 

"(8)  It  is  further  agreed  that  the  parfy 
of  tlie  first  part  shall  have  such  genertd 
powers  and  supervision  over  said  pipes  for 
the  purpose  of  blowing  them  out,  repairing 
them,  and  doing  such  other  things  as  are 
necessary  to  be  done  in  order  that  con* 
sUmers  may  be  given  good  aervitw,  and  tot 
the  purpose  of  fixing  and  collecting  charges 
for  service,  as  it  has  under  its  charter  over 
its  own  pipe  lines  in  the  citj  limits  ol 
Montgomery,  Alabanu. 

"In  witness  whereof,  the  party  of  the 
first  part  has  eaiUHid  this  instrument  to  be 
signed  by  R.  J.  Chambers,  as  its  second 
vice  president  and  general  manager,  and 
has  caused  the  same  to  be  attested  by  V.  B. 
Day,  as  its  secretary;  and  the  party  of 
the  second  part  has  caused  the  same  to  be 
executed  by  F.  StoHenwerck,  aa  its  presi- 
dent, and  the  same  to  be  attested  by  A. 
W.  J^Bron,  as  its  secretary,  on  this  the 
day  and  year  above  written.  Executed  in 
duplicate." 

Mr.  J.  M.  Footer,  for  appellant: 

The  owners  of  abutting  lota  have  a  right, 
as  incident  to  auch  ownership,  to  make 
such  temporary  and  reasonable  use  of  the 
adjoining  streets  as  is  reasonably  necessary 
to  the  improvement  of  their  lots  for  resi- 
dence or  business  purposes,  and  as  does  not 
materially  interfere  with  the  dominant 
use  of  the  public,  upon  complying  with 
reasonable  regulations  of  the  municipality, 

Pchurmeier  v.  St.  Paul  &  P.  R,  Co.  30 
Minn.  82,  Gil.  69,  88  Am.  Dec.  50;  Betcher 
V.  Chicago,  M.  k  St.  P.  R,  Co.  210  Minn. 
228,  124  X.  W.  1096;  Union  Elevator  Co. 
V.  Kanpas  City  Suburban  Belt  R.  Cfo.  135 
Mo.  353,  36  S.  W.  1071. 

The  abutting  lot  owner  owns  a  certain 
interest  in  the  Btreet,  to  do  therein  what  im 
reasonably  necessary  for  the  improvement 
of  his  lot,  provided  he  can  so  use  U  with- 
out detriment  to  the  poblic  ri^ts;  and 
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thiB  r^ht  is  property  peculiar  to  hie  owner- 
ship of  the  abutting  lot. 

Elliott,  Roads  &  Streets,  §  690;  Holm  v. 
Montgomery,  62  Wash.  398,  34  LJl.A.(N.S.) 
506,  113  Pac.  1115;  Colegrove  Water  Co. 
V.  Hollywood,  151  Cat.  425,  13  L.R^.(N.S.) 
904,  80  Pac.  1053;  Bronahan  v.  Cincinnati 
Hotel  Co.  39  Ohio  St.  333,  48  Am.  Rep. 
457 ;  Callen  v.  Columbus  Edison  Electric 
Light  Co.  66  Ohio  St.  166,  58  L.R.A.  782, 
64  N.  E.  141;  Donovan  v.  Allert,  11  N.  D. 
288,  58  L.R.A.  775,  95  Am.  St.  Rep.  720, 
91  N.  W.  441;  Leadville  v.  Bohn  Min.  Co. 
37  Colo.  248,  8  L.RJ^.{N.S.)  422,  86  Pac. 
1038,  11  Ann.  Caa.  443;  Jaynes  v.  Omaha 
Street  R.  Co.  53  Neb.  631,  39  LJlJi.  751, 
74  N.  W.  67;  Snoddy  v.  Bolen,  122  Mo.  479, 
24  L.R^.  507,  24  S.  W.  142,  25  S.  W.  932; 
37  Cyc.  p.  2,  HH  207,  208;  Goodfellow  Tire 
Co.  T.  Parks  &.  B.  CommiBsioner  (Goodfel- 
low Tire  Co.  v.  Hurlbut)  163  Mich.  249. 
30  L.R.A.{N.S.)  1074,  128  N.  W.  410;  Met- 
calf  T.  Boston,  158  Maes.  284,  33  N.  E. 
586;  Sandpoint  v.  Doyle,  14  Idaho,  749, 
17  L.RA.(N.S.)  497,  95  Pac.  945;  George- 
town T.  Hambrick,  127  Ky.  43,  13  LJt.A. 
(N.S.)  1113,  128  Am.  St.  Rep.  333,  104  S. 
W.  997;  Raymond  T.  Keseberg,  84  Wis.  302, 
19  L.RJl.  643,  54  N.  W.  612;  Clark  v.  Fry, 
8  Ohio  St.  358,  72  Am.  Dec.  590;  OraTes 
V.  Shattuck.  35  N.  H.  257,  Q9  Am.  Dec. 
638;  CoBtello  v.  State,  108  Ala.  49,  35 
L.R^  303,  18  So.  820. 

Complainant  is  entitled  to  the  injunction 
prayed  (or. 

Austin  T.  Austin  Cify  Cemetery  Abso.  87 
Tex.  330,  47  Am.  St.  Rep.  114,  2S  S.  W. 
S28;  Bryan  t.  Birmingham,  154  Ala.  447, 
129  Am.  St.  Rep.  63,  46  So.  022;  Crawford 
T.  Marion,  164  N.  0.  73,  36  L.RJV.(N.S.) 
183,  69  S.  K.  763;  Vidcsburg  Waterworks 
Co.  T.  ViekBbnrg,  186  U.  S.  66,  46  L.  ed. 
808,  22  Sup.  Ct.  Sep.  686;  22  Cyc.  766; 
Birmingham  Traction  Co.  t.  Southern  Bell 
Teleph.  A  Teleg.  Co.  110  Ala.  144,  24  So. 
731;  First  Nat.  Bank  v.  Tyson,  133  Ala. 
477,  69  LJEIA.  890,  91  Am.  St.  Rep.  46, 
32  So.  144;  Dennis  T.  Mobile  ft  M.  R.  Co. 
137  Ala.  667,  97  Am.  St.  Rep.  60,  36  So. 
30:  Blondell  t.  Consolidated  Gas  Co.  80 
Md.  732,  46  L.R.A.  187,  43  Atl.  817;  Deegan 
V.  Neville,  127  Ala.  471,  85  Am.  St.  Rep. 
137,  29  So.  173;  Christian  Church  v.  Som- 
iner,  149  Ala.  145,  8  L.R.A.(N.S.)  1031, 
123  Am.  St.  Bep.  27,  43  So.  8;  Weller  v. 
Gadsden,  141  Ala.  642,  37  So.  682,  3  Ann. 
Cas.  881. 

Messrs.  E.  T.  Graham  and  O.  H. 
Roqnemore  for  appellees. 

I>e  Graffenrled»  J.,  deliTcred  the  opinion 

of  tlie  court: 

The  questions  involTcd  in  this  ease  re- 
47  L.R.A.(N.S.> 


quire  us  to  construe  §  6030  of  the  Code  of 
1907,  which  is  as  follows: 

"The  acknowledgment  and  recording  of 
such  plat  or  map  shall  be  held  in  law  and 
in  equity  to  be  a  conveyance  in  fee  simple 
of  such  portion  of  the  premises  platted  as 
are  marked  or  noted  on  such  plat  or  map 
as  donated  or  granted  to  the  public,  and 
the  premises  intended  for  any  street,  alley- 
way, common,  or  other  public  use,  as  shown 
in  such  plat  or  map,  shall  be  held  in  trubt 
for  the  uses  and  purposes  intended  or  set 
forth  in  such  plat  or  map." 

It  is  necessary,  in  order  that  the  pro- 
visions of  the  above  §  6030  may  be  fully 
understood,  that  the  provisions  of  that 
section  be  read  in  connection  vrith  tlie  fol- 
lowing other  sections  of  the  Code: 

"6028  (3899).  Town  lots;  survey  and 
plat. — Any  person  desiring  to  subdivide 
his  lands  into  lots  shall  cause  the  same  to 
be  surveyed  by  a  competent  surveyor,  if  n'>t 
already  surveyed,  and  shall  cause  a  plat  or 
map  thereof  to  be  made,  showing  the  sub- 
divisions into  which  it  is  proposed  to  divide 
the  same,  giving  the  length  and  bearings 
of  the  boundaries  of  each  lot  and  its  num- 
ber; and  if  it  be  the  purpose  of  the  owner 
to  divide  the  lands  into  town  lots,  such  plat 
or  map  shall  show  the  streets,  alleys,  and 
public  grounds,  and  give  the  bearings, 
length,  width,  and  name  of  each  street,  as 
well  as  the  number  of  each  lot  and  blot-k. 
Such  plat  or  map  must  show  the  relation 
of  the  lands  so  platted  or  mapped  to  the 
government  survqr." 

"0029  (3900).  Plat  to  be  certified,  signed 
by  owner,  acknowledged,  and  recorded;  evi- 
dence.— The  plat  or  map,  having  been  com- 
pleted, shall  be  certified  by  the  surveyor, 
which  certificate  must  also  be  signed  by  the 
owner,  his  duly  authorized  agent  or  attor- 
ney, and  acknowledged  fay  such  owner,  agent, 
or  attorney,  in  the  same  manner  in  which 
deeds  are  required  to  be  acknowledged.  The 
plat  or  map,  together  with  the  certificate 
of  the  surveyor  and  of  acknowledgment, 
shall  be  recorded  in  the  office  of  the  judjre 
of  probate  in  the  county  in  which  the  landx 
are  situated,  in  a  suitable  book  to  be  kept 
for  that  purpose ;  and  such  acknowledgment 
and  record  shall  have  like  effect,  and  cer- 
tified copies  thereof,  and  of  such  plat  or 
map,  may  be  used  in  evidence  to  the  same 
extent  and  with  like  effect  as  in  the  cose  of 
deeds." 

The  common  law  is  the  base  upon  which 
all  of  the  laws  of  this  state  have  been  con- 
stmcted,  and  when  our  courts  are  called 
upon  to  construe  a  statute, — ^when  they  ar« 
called  upon  to  ascertain  and  declare  the 
l^fal  effect  and  meaning  of  a  li^^lative 
enactment, — they  must  read  the  statute  in 
the  light  of  the  common  law. 
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At  commoD  law  the  ultimate  fee  to  tbe 
middle  of  the  street  waa  in  the  abutting 
landowner.  There  was  reasoning  underly- 
ing the  above  rule  of  the  common  law,  for 
the  ultimate  fee  in  lands  should  reside 
somewhere,  and  where  it  resides  in  the  abut- 
ting landowner  to  the  middle  of  a  street, 
it  furnishes  to  that  landowner  an  efficient 
Weapon  for  his  protection  againet  an  un- 
warranted appropriation  of  a  street,  in  the 
proper  maintenance  of  which  the  situation 
of  his  property  gives  him  a  peculiar  inter- 
est, liirough  this  doctrine  of  the  common 
law  this  court  has  been  able  to  meet  and 
determine,  with  justice  to  the  owners  of 
lands  abutting  upon  streets,  and  to  the  pub- 
lic to  whose  use  such  streets  are  devoted, 
each  question  which  the  constant  growth 
of  municipalities  and  the  rapid  and  con- 
tinuing advancement  of  human  activity 
have  developed.  In  fact,  through  this  prin- 
ciple, this  court  has,  meeting  the  wants 
of  the  state  as  it  has  proceeded  in  its 
various  stages  of  development,  declared  a 
system  possessing  sufficient  elasticity,  and 
at  the  same  time  sufficient  certainty,  to 
meet  any  demand  which  each  improved  sys- 
tem of  communication  and  transportation, 
and  each  modem  condition  and  need  of 
human  life,  has  made  upon  it.  Perry  v. 
New  Orleans,  M.  &  C.  R.  Co.  55  Ala.  413, 
28  Am.  Rep.  740;  Western  R.  Co.  v.  Ala- 
bama Grand  Trunk  R.  Co.  96  Ala.  272,  17 
L.B.A.  474.  11  So.  483;  Highland  Ave.  & 
Belt  R.  Co.  V.  Matthews,  99  Ala.  24,  14 
L.R.A.  462,  10  So.  267;  Birmingham  R. 
Light  &.  P.  Co.  V.  Smyer,  —  Ala.  — ,  ante. 
S97,  61  So.  364.  The  common-law  rights  of 
a  citizen  occupy  a  high  plane  of  sanctity, 
for  they  are  inherited  rights. 

For  this  reason  it  is  a  general  rule  of 
eonstruction  of  statutes  that  "there  are 
certain  objects  which  the  legislature  is  pre- 
sumed not  to  intend:  and  a  construction 
which  would  lead  to  any  of  them  is  there- 
fore to  be  avoided.  It  is  found  sometimes 
necessary  to  depart,  not  only  from  the 
primary  and  literal  meaning  of  words,  but 
also  from  the  rules  of  grammatical  con- 
struction, when  it  is  improbable  that  they 
express  the  real  intention  of  the  legislature  j 
it  being  more  reasonable  to  hold  that  the 
legislature  expressed  its  intention  in  a 
slovenly  manner  than  that  it  intended  some- 
thing which  it  is  presumed  not  to  intend. 

One  of  these  presumptions  is  that  the 
legislature  does  not  intend  to  make  any 
alteration  in  the  law  beyond  what  it  ex- 
plicitly declares  either  in  express  terms  or 
by  unmistakable  implication;  or,  in  other 
words,  beyond  the  immediate  scope  and  ob- 
ject of  the  statute.  In  all  general  matters 
beyond,  the  law  remains  undisturbed.  It 
is  in  the  last  degree  improbable  that  the ' 
47  L.RJ1.(N.8.> 


legislature  would  overthrow  fundamental 
principles,  infringe  rights,  or  depart  from 
the  general  system  of  law,  without  express- 
ing its  intention  with  irresistible  clearness; 
and  to  give  any  such  effect  to  general  words, 
simply  because,  in  their  widest  and  perhaps 
natural  sense,  they  have  that  meaning, 
would  be  to  give  them  a  meaning  in  which 
they  were  not  really  used.  It  is  therefore 
an  established  rule  of  construction  that 
general  words  and  phrases,  however  wide 
and  comprehensive  in  their  literal  sense, 
must  be  construed  as  strictly  limited  to  the 
immediate  objects  of  the  act,  and  as  not 
altering  the  general  principles  of  the  law 
[i,  e.,  they  are  to  be  construed  as  near  the 
use  and  reason  of  the  prior  law  as  may  be 
without  violation  of  their  obvious  mean- 
ing]." Endlich,  Interpretation  of  Statute, 
p.  151.  §  113. 

In  the  case  of  Thomas  v.  Hunt,  134  Mo. 
392,  32  L.R.A.  857,  35  S.  W.  681.  which 
is  cited  by  counsel  for  appellant  in  his 
brief,  tbe  supreme  court  of  Missouri,  con- 
struing a  statute  somewhat  similar  to  the 
above-quoted  S  6030  of  our  present  Code, 
said:  "The  statute  in  force  when  the  plat 
was  filed  provided  that  such  plats  'shall 
be  a  sufficient  conveyance  to  vest  tbe  fee 
of  such  parcels  of  land  as  are  therein  ex- 
pressed, named,  or  intended  for  public  uses 
in  the  county  in  which  such  town,  village, 
or  addition  is  situate,  in  trust  and  for  the 
uses  therein  named,  expressed,  or  intended, 
and  for  no  other  use  or  purpose.'  Rev. 
SUt.  1856,  i  8,  p.  1536.  Under  this  sUt- 
ute  it  has  been  held  that  the  fee  passes  from 
the  owner  by  the  dedication.  Hannibal  t. 
Draper,  J6  Mo.  634  j  Reid  v.  Board  of 
Education,  73  Mo.  304.  .  .  .  Considering 
the  policy  of  the  Uw,  as  before  stated,  to 
be  that  the  owners  of  property  abutting  oo 
a  street  own  the  fee  also  to  the  center  of 
the  street,  subject  to  the  easement,  it  is 
clear  to  use  that  the  statute  was  intended 
to  effect  the  same  purpose;  that  is,  while 
the  fee  passed  out  of  the  dedicator  and  vest- 
ed in  the  county,  the  public  only  secured  an 
easement,  and  the  abutting  owners,  respec- 
tively, the  beneficial  right  in  the  land  to 
the  center  of  the  street.  This  seems  to  be 
the  view  taken  in  the  Snoddy  Case,  122 
Mo.  491,  24  L.R.A.  507,  25  S.  W.  982,  and 
122  Mo.  493.  24  I..R.A.  612.  24  S.  W.  142, 
though  what  is  there  said  may  be  con- 
sidered only  dicta.  We  are  therefore  of 
the  opinion  that,  by  the  statutory  dedica- 
tion of  'IVacy  avenue,  the  fee  to  the  land 
passed  out  of  the  dedicators,  and  the  owner- 
flhip,  subject  to  the  easement,  vested  in  the 
abutting  owners,  respectively,  to  the  center 
of  the  street."  To  the  same  effect  is  a  later 
decision  of  the  supreme  court  of  Missouri, 
rendered  by  that  court  in  Union  Elevator 
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Co.  T.  Kansas  City  Suburban  Belt  R.  Co. 
135  Mo.  353,  36  S.  W.  1071.  In  that  case 
the  court  said :  "Counsel  for  dcfeiidaot 
insist  that  the  cases  cited  are  predicated 
of  the  fact  that  the  owners  of  the  lots  in 
question  in  those  cases  owned  to  the  center 
of  the  alley  or  street,  while  in  this  case  tlio 
fee  of  the  streets  was  dedicated  to  the  coun- 
ty of  Jackson  in  trust  for  the  public. 
Coates  k  Hopkins'  addition  to  the  city  was 
platted,  and  the  plat  filed  in  the  recorder's 
office  of  said  county,  on  the  7th  day  of 
January,  1876.  By  it  Henning  and  Hopkins 
streets  were  dedicated  to  the  public,  and 
the  fee  therein  vested  in  the  city  for  public 
purposes.  Gen.  Stat.  (Mo.)  1865,  chap.  44, 
S  8.  By  that  statute  it  is  not  meant  that 
an  absolute  fee  in  the  streets  is  vested  in 
the. city,  with  the  right  of  disposal  by  deed, 
but  simply  the  right  of  their  control  for 
the  use  of  the  public.  Whatever  may  be 
the  ruling  in  other  jurisdictions  under 
similar  conditions,  the  law  as  announced 
in  this  state  is  that  the  owner  of  land  ad- 
joining a  street  or  alley  owns  the  fee  to 
the  center  of  such  street  or  alley,  as  the 
case  may  be,  subject  to  an  easement  in  the 
public."  To  practically  the  same  effect  are 
the  cases  of  Schurmeier  v.  St.  Paul  &  P. 
R.  Co.  10  Minn.  82,  Gil.  59,  88  Am.  Dee. 
59,  and  Betcher  v.  Chicago,  M.  &  St.  P.  R. 
Co.  110  Minn.  228,  124  N.  W.  1096. 

Taking  into  consideration  the  law  as  it 
had,  through  the  entire  history  of  this  state, 
been  declared  by  an  unbroken  line  of  de- 
cisions of  this  court,  to  exist,  we  are  clearly 
of  the  opinion  that,  when  an  owner  of  land 
divides  his  land  into  town  lots,  and  by 
his  map,  certified,  signed,  and  acknowledged 
and  recorded  as  required  by  §  6029  of  the 
Code  of  1907,  dedicates  certain  parts  of 
tbe  said  land  to  the  public  to  be  used  for 
streets  and  alleys,  an  easement  in  the  land» 
so  dedicated  for  such  purposes  vests  in  the 
public,  but  the  ultimate  fee  in  the  land,  sub- 
ject to  such  easement,  remains  in  the  abut- 
ting landowners  to  the  center  of  such  streetg 
and  alleys,  and  that  §  6030  of  the  Code  of 
1907  was  intended  by  the  legislature  to  po 
declare.  Sections  6031  and  6032  of  the 
Code  of  1907,  which  provide  methods  where- 
by the  provisions  of  ^§  6028,  6029,  and  6030 
may  be  abrogated,  clearly  show  that  the 
construction  which  we  have  put  upon  said 
S  6030  was  the  construction  which  the  legis- 
lature placed  upon  that  section  when  it 
called  it  into  existence. 

1.  While,  under  the  laws  of  this  state, 
the  public  have  only  an  easement  ii;  a  street 
of  a  city,  that  casement  is  paramount,  and 
the  right  of  the  public  to  passage  over  a 
street  extends  over  "every  part  of  it,  from 
side  to  side,  and  from  end  to  end."  The 
public  acquires  the  right  to  use  the  street 
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.  not  only  by  means  of  vehicles  in  use  at  the 
I  time  of  the  dedication  of  tbe  street,  but 
also  by  such  other  reasonable  methods  of 
conveyance  which  in  tbe  future  may  be  dis- 
covered, provided  "such  vehicles  or  modes 
do  not  exclude  the  proper  use  (of  the  street) 
by  other  modes  or  kinds  of  vehicles.  Any 
use  of  the  street  for  public  travel,  which  is 
within  the  limits  of  the  public  easement, 
whether  it  be  by  old  or  new  methods,  pro- 
vided it  does  not  tend  to  destroy  the  street 
88  a  means  of  passage  and  travel  common  to 
all,  is  lawful  and  permissible."  Birming- 
ham R.  Light  &  P.  Co.  T.  Smyer,  —  Ala. 
— ,  61  So.  354. 

The  mere  fact  that  an  abutting  landowner 
owns  the  ultimate  fee  to  the  middle  of  the 
street  does  not  confer  upon  him  the  right 
to  put  that  part  of  the  street  in  wliich  he 
owns  such  ultimate  fee  to  even  a  temporary 
use  which  is  inconsistent  with  all  of  tlie 
rights  of  the  public  in  such  street,  unless 
there  is  some  necessity  therefor.  "Tbe  fee 
is  entirely  and  completely  subordinate  to 
the  dominant  easement,"  and  an  invasion 
of  the  rights  of  tbe  public  in  the  street 
"can  be  justified  only  on  the  ground  of 
necessity."  Com.  v.  Passmore,  1  Serg.  & 
R.  217;  Van  O'Linda  v.  Lothrop,  21  Pick. 
292,  32  Am.  Dec.  261;  Raymond  v.  Kese- 
berg,  84  Wis.  302,  19  LJLA.  643,  54  N. 
W.  612. 

As  the  abutter  owns  the  fee  to  the  middle 
of  the  street,  he  may,  however,  out  of  re- 
spect to  the  fact  of  his  ownership,  use  that 
part  of  the  street  for  any  lawful  purpose 
of  his  own,  when  such  use  in  no  way  inter- 
feres with  any  of  the  dominant  rights  of 
the  public.  The  word  "street"  means  "the 
surface;  it  means  the  whole  surface  and  so 
much  of  the  depth  as  is  or  can  be  used,  not 
unfairly,  for  the  ordinary  purposes  of  a 
street.  It  comprises  a  depth  which  enables 
the  urban  authority  to  do  that  which  is 
done  in  every  street,  namely,  to  raise  the 
street  and  to  lay  down  sewers,  for  at  the 
present  day  there  can  be  no  street  in  a 
town  without  sewers,  and  also  for  the  pur- 
pose of  laying  down  gas  and  water  pipes. 
'Street,'  therefore,  in  my  opinion  includes 
the  surface  and  so  much  of  the  depth  as 
may  be  not  unfairly  used  as  streets  are 
used."  Brett,  L.  J.,  in  Coverdale  t.  Charl- 
ton, L.  R.  4  Q.  B.  Div.  104;  Dill.  Mvit.  Corp. 
r.tb  ed.  p.  1692,  §  1072,  note. 

"They  (that  is,  the  abutting  owners) 
may  have  every  use  and  remedy  that  is 
consistent  with  the  servitude  or  easement  • 
of  a  way  over  it  and  with  police  legula- 
Hons."  3  Kent,  Com.  433:  3  Dill.  Mun. 
Corp.  6th  ed.  p.  1772,  g  1123,  and  notes. 

Of  course,  the  uses  to  which  an  abutter 
may  lawfully  put  a  street  varies  with  the 
siM  of  the  munioipality  in  which  the  street 
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ii  sHnaied.  An  abutter  upon  a  street  in  a 
small  Tillage  may  lawfully  use  the  street 
for  purposes  vhich  would  be  unlawful  in  a 
eity.  Th«  dominant  right  in  a  street  is  the 
right  of  the  public,  but  the  extent  of  that 
right  depends  upon  the  needs  of  the  public. 
The  surface  of  tiie  street,  in  all  places, 
great  and  small,  must  be  kept  open  for  the 
lawful  use  of  the  public,  unless,  indeed, 
there  is  some  temporary  paramount  need  of 
the  abutting  owner  for  a  part  of  it.  Cos- 
teUo  T.  SUte,  108  Ala.  46,  35  L.RJL  30S, 
18  So.  820. 

Of  course,  if  a  village  grows  into  a  town, 
Kod  the  town  grows  into  a  city,  each  step 
in  the  growth  of  such  municipality  increases 
the  public  demands,  and  thus,  in  fact,  broad- 
ens toe  right  of  the  publio  in  both  the  sur- 
face and  the  subsurface  use  o{  the  streets, 
and  the  authority  of  the  abutter  to  use 
either  the  surface  or  the  subsurface  portions 
of  such  streets  diminishes  as  the  rights  of 
the  public  increase.  The  private  use  of  the 
abutter  to  the  subsurface  (as  to  the  sur- 
face) of  a  street  can  only  be  justified  out 
of  respect  to  his  private  reasonable  need 
therefor,  subject,  of  course,  to  reasonable 
police  regulations,  and  any  private  use  to 
which  he  may  put  his  street,  as  an  abutter, 
must  be  held  to  be  subservient  to,  and  in 
recognition  of,  the  dominant  rights  of  the 
public  in  such  street  for  all  stret^t  purposes, 
and  must  give  way  to  that  dominant  right 
whenever  the  public  needs  require  that  it 
shall  do  so.  Webb  v.  Demopolis,  95  Ala. 
lie,  21  LJLA.  62,  13  So.  289. 

2.  The  facts  of  this  case  are  as  follows: 
The  N.  E.  J  of  section  19,  township  16, 
range  18,  Montgomery  county,  Alabama, 
bounds  the  city  of  Montgomery  on  the  south- 
east. The  lands  embraced  in  the  above  de- 
scription are  gently  rolling  and  peculiarly 
adapted  to  residence  purposes.  On  the  20th 
day  of  April,  1894,  McClellan,  Sherrer,  and 
Brown,  who  then  owned  the  lands  and  who 
desired  to  exploit  and  sell  them  for  resi- 
dence purposes,  had  the  said  lands  surveyed 
and  platted  into  lots  and  streets.  The  map 
of  the  lands,  showing  the  various  subdivi- 
sions and  streets,  was  sip^ied,  certified,  ac- 
knowledged, and  recorded  as  provided  in 
said  f}  6029  of  the  Code.  Between  April 
20,  1894,  and  June  10,  1901,  the  said  Mc- 
Clellan, Sherrer,  and  Brown  sold  to  sundry 
people  a  larp;e  number  of  said  lots.  On 
June  10,  1901,  McClellan,  Sherrer,  and 
Brown  and  all  of  their  vendees,  under  the 
provisions  of  §  6031  of  the  Code  of  1907. 
annulled  the  above-mentioned  map.  The 
property  was  then  resurveyed,  new  streets 
and  alleys  were  dedicated  to  the  use  of  tne 
public,  instead  of  the  old  ones,  a  new  map 
of  the  property  was  made, — all  in  accord- 
ance with  the  provisions  of  article  2  of 
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chapter  142  of  the  Code  of  1907  (8S  60S8 
to  6034,  inclusive  of  said  Code) ;  and  the 
map  was  duly  filed  for  record,  and  recorded 
in  the  probate  office  of  Montgomery  county. 
From  the  lOtti  day  of  June,  190i,  to  the 
20th  day  of  April,  1908,  the  Cloverdalc 
Company,  a  private  corporation  which  had 
become  the  owner  of  much  of  the  above- 
described  land,  sold  many  of  the  lots  to 
sundry  individuals.  On  April  20,  1908,  the 
appellant,  Uie  Cloverdale  Homes,  was  in- 
corporated.  This  corporation  is  a  private 
corporation,  and  is  authorized  by  its  char- 
ter to  purchase,  own,  sell,  and  otherwise 
deal  in  real  estate.  On  or  about  the  above- 
mentioned  date,  the  Cloverdale  Homes,  ap- 
pellant here,  bought  from  the  above-men- 
tioned Cloverdale  Company  128  of  said  lots. 
The  Cloverdale  Homes  was  really  organized 
for  the  purpose  of  buying  the  above  lota, 
to  improve  the  property,  and  sell  the  lots 
to 'such  persons  as  might  desire  suburban 
homes  contiguous  to  the  city  of  Mont- 
gomery. It  paid  $50,000  for  the  lots;  and, 
in  order  that  the  situation  may  be  made 
fully  to  appear,  we  copy  the  following  from 
the  bill  of  complaint,  which,  as  we  under- 
stand this  case,  states  the  truth:  "Said 
property  was  then  mostly  unimproved;  the 
streets  having  only  been  laid  out,  but  not 
opened  and  put  in  condition  for  use  by  the 
public.  This  property  lay  along  the  streets 
now  known  as  Cloverdale  road,  Felder 
street.  Galena  avenue,  Thorn  place.  Earl 
avenue,  and  Prairie  avenue.  In  order  to 
make  said  lots  salable,  it  was  necessary  for 
the  complainant  to  open  up,  grade,  and 
gravel  the  streets  running  through  said 
property,  and  to  put  water  and  gas  mains 
upon  said  streets,  so  that  water  and  gas 
should  be  accessible  to  the  residents  and 
owners  of  said  lots.  Complainant  expend- 
ed in  the  opening  and  improvement  of  said 
streets  $9,048.79;  in  the  laying  of  water 
pipes,  including  fire  plugs,  $6,405.29;  and 
in  the  laying  of  gas  mains,  $4,554.83.  In 
order  to  reach  the  gas  mains  of  the  Mont- 
gomery Light  &  Water  Power  Company, 
which  was  the  only  concern  fumishins  gas 
to  the  inhabitants  of  the  city  of  Mont- 
gomery and  vicinity,  it  was  necessary  to  lay 
mains  from  Norman  Bridge  road  up  to 
the  limits  of  complainant's  property,  and 
this  part  of  said  main  ran  through  no  prop- 
erty DeloTiffing  to  complainant,  and  covered 
a  great  diatnncc.  Including  the  part  of  the 
main  just  referred  to  and  the  mains  laid 
on  the  streets  above  mentioned,  complain- 
ant laid  7.9C1  feet  of  gas  main,  at  a  cost, 
aa  aforesaid,  of  $4,554.83.  In  order  to  got 
permisBion  to  connect  with  the  gas  mains 
of  the  Montgomery  T-ight  &  Water  Power 
Company,  complainant  had  to  enter  into 
a  contract  with  said  company,  a  true  copy 
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of  which  is  hereto  attached,  marked  Exhibit 
A,  and  prayed  to  be  taken  ae  a  part  of  thi» 
bill  of  complaint." 

The  Cloverdale  Homes  has,  under  its 
charter,  no  authority  to  do  a  public  service 
business,  but  it  has  the  authority  to  provide 
facilities  for  obtaining  gas,  lights,  and 
water  for  its  tenants  and  vendees.  This 
provision  in  its  charter  did  not  confer  upon 
it  the  power  of  eminent  domain,  nor  did 
it  confer  upon  it  the  right  to  use  the  pub- 
lic highways  of  the  county  of  Montgomery 
for  the  purpose  ol  laying  water  and  gas 
mains  in  them  for  the  purpose  of  conduct- 
ing water  and  gas  to  its  properties  or  the 
properties  of  its  vendees.  It  was  by  virtue 
of  the  above  authority  to  provide  facilities 
for  obtaining  gas,  lights,  and  water  for  the 
above-stated  purposes  that  it  made  the  con- 
tract of  which  ±izhibit  A  to  the  bill  is  a 
copy,  and  which  the  reporter  will  set  out  in 
hia  report  of  the  facts  of  this  case. 

At  the  time  the  Cloverdale  Homes  laid 
the  water  and  gas  pipes  referred  to  in  the 
above-quoted  portion  of  the  bill  of  com- 
plaint, Cloverdale  was  an  unincOTporated 
village.  Before  the  pipes  were  laid,  the 
board  of  revenue  .of  Montgomery  county 
consented  thereto,  and,  so  far  as  fhis  record 
discloses,  the  pipes  were  laid  just  as  they 
now  are  without  the  objection  of  any  per- 
son whatsoever.  The  Cloverdale  Homes  has 
nothing  to  do  with  furnishing  gas  to  its 
tenants  or  vendees.  That  is  a  matter  of 
contract  between  the  tenant  or  vendee  and 
the  Montgomery  Light  4  Water  Power  Com- 
pany, which  is  a  public  service  corporation, 
and  which  possesses  the  power  of  eminent 
domain.  The  pipes  were  laid  by  the  Clover- 
dale Homes  for  the  purpose  of  improving 
its  own  property  and  making  it  more  valu- 
able and  salable,  and,  in  selling  its  lots, 
the  Cloverdale  Homes  has  guaranteed  to 
its  vendees  that  they  and  those  acquiring 
title  through  them  shall  have  the  right  to 
tap  the  gas  pipe  free  of  charge.  In  order 
that  other  property  owners  not  the  vendees 
of  the  Cloverdale  Homes  nor  tracing  title 
through  said  Cloverdale  Homes  may  enjoy 
the  right  of  also  tapping  said  gas  pipe, 
the  Cloverdale  Homes  offers  all  lot  owners 
whose  lots  abut  the  streets  in  which  the 
gas  pipe  is  laid  the  privilege  of  paying  a 
certain  fixed  price  for  that  privilege.  This 
fixed  price,  so  the  Cloverdale  Homes  con- 
tends, represents  the  actual  cost  per  foot 
of  laying  the  pipe  along  the  street,  but  the 
respondent  the  town  of  Cloverdale  contends 
that  this  fixed  price  is  fixed  arbitrarily,  and 
is  greatly  in  excess  of  such  cost. 

The  Cloverdale  Homes,  since  it  acquired 
the  above-mentioned  properties,  has  sold 
off  all  of  its  lots  except  forty-six  of  them, 
and  most  of  the  purchasers  of  such  loto 
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have  connected  their  lota  with  the  above- 
mentioned  gas  pipe  by  laying  aervice  pipes 
from  their  residences  under  the  ground  to 
such  gas  pipe  or  main. 

We  direct  attention  to  the  fact  that  all 
of  the  above  improvements  were  made,  and 
all  of  the  above  things  were  done,  without 
objection  on  the  part  of  anyone,  and  with 
the  consent  of  the  board  of  revenue  of  Mont- 
gomery county,  while  Cloverdale  was  an 
unincorporated  village  or  community.  The 
gas  pipe  or  main  is  laid  beneath  the  surface 
of  the  streets  or  driveways  in  which,  it  is 
situated;  its  presence  in  such  streets  or 
driveways  in  no  way  interferes  with  the 
full  and  free  use  by  the  public  of  such 
streets  or  driveways;  and  the  fact  that  it 
is  in  the  streets  or  driveways  at  all  would 
be  unknown  by  one  who  had  not  seen  it 
while  it  was  being  laid,  unless  he  was  told 
of  its  presence.  It  is  a  convenient  and 
cheap  metliod  used  by  those  who  are  con- 
nected with  it  of  conveying  fuel  to  their 
homes,  and  is,  of  course,  a  thing  of  value 
to  those  who  have  the  le^al  right  to  use 
it.  The  village  of  Cloverdale,  as  it  now 
exists,  is  simply  a  place  for  residences.  It 
was  not  designed  or  intended  to  be  other 
than  a  place  of  homes,  and  there  is  no 
remote  probability  that  in  the  future  it 
will  be  other  than  a  place  where  people  will 
make  their  homes.  Its  inhabitants  have 
taken  up  their  habitations  there  in  order 
that  they  may  be,  while  in  their  homes, 
free  from  the  dust,  noise,  and  turmoil  of 
city  life.  The  adjoining  city  of  Montgomery 
is  the  place  where  the  people  of  Cloverdale 
now  transact,  and  will  in  the  future  trans- 
act, their  business  affairs. 

There  is  not  now,  and  never  has  been, 
any  objectiim  on  the  part  of  the  village  of 
Cloverdale  to  the  use  by  its  inhabitants, 
or  any  of  them,  of  the  water  pipe  or  main 
which  was  laid  hy  the  Cloverdale  H<HDea 
along  the  streets.  Water,  through  this 
water  main,  is  supplied  ij  the  city  of 
Montgomery  to  the  inhabitants  of  Clover- 
dale who  have  possessed  thenuelvea  of  the 
right  to  use  the  wat«r  main,  just  as  gas 
is  furnished  by  the  Montgomery  Lifffat  ft 
Water  Power  Company  to  those  inhabitants 
of  Cloverdale  who  have  possessed  themselves 
of  the  right  to  use  the  gas  main.  While 
wat«r  is  in  all  climates  necessary  to  all 
human  life,  savage  and  civilized,  in  our 
climate  fuel  is  an  essentisl  to  all  dviliied 
life.  In  our  climate  every  civilized  home 
must  possess  the  fuel  necessary  to  provide 
that  home  with  heat  sufRcient  to  meet  the 
requirements  of  the  kitchen  and  the  de- 
mands of  its  occupants  for  the  comforts 
which  only  heat  can  supply.  The  method 
provided  by  the  Cloverdale  Homes  for  sup- 
plying ita  properties,  and  the  properties  of 
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its  vendeefl  and  all  ofhen  who  may  pay 
for  that  right,  with  heat,  is  not  only  eco- 
nomical, but  ii  a  method  which  probably 
puts  the  streets  of  Clorerdale  as  a  matter 
of  fact  to  leas  servitude,  and  the  inhabitants 
of  Clorerdale  to  less  inconTenienee,  than 
any  other  known  method.  Heavy  loads  of 
coal  and  wood,  when  hauled  about  upon  the 
highwaya,  are  more  likely  to  produce  in- 
jury to  such  highways  than  a  flow  of  gas 
through  a  gas  main  firmly  and  properly 
imbedded  in  the  street,  and  at  a  proper 
distance  nader  the  surface  of  such  street. 

8.  On  July  2,  1910,  Clorerdale  was  in- 
corporated as  s  municipal  corporation, 
under  the  gtoeral  laws  of  the  state,  under 
the  name  of  the  "town  of  Clorerdale." 
Since  that  time  it  has  enjoyed  alt  the  privi- 
leges  and  rights  of  a  municipal  corporation, 
and  it  has  a  mayor  and  a  board  of  alder- 
men. After  the  "town  ot  Clorerdale"  be- 
came a  municipality,  the  said  Clorerdale 
Homes  sold  one  of  its  eM  lots  to  one  Pat- 
terson, with  its  usual  corenant  or  guaranty 
that  he  and  his  grantees  should  hare  and 
poBsesB  the  rigot,  by  virtue  of  the  posseesion 
and  ownership  of  tiie  lot,  to  tap  the  above- 
mentioned  gas  main  for  the  purpose  of 
obtaining  gas  to  be  used  in  the  residence 
to  be  erected  on  said  lot.  Patterson  built 
for  a  young  married  daughter,  Mrs.  Ben 
Noble,  a  residence  on  the  lot,  and  she  and 
her  husband,  Ben  Noble,  have  taken  up 
their  residence  upon  the  said  lot.  The  gas 
main  of  the  Clorerdale  H<nnes  is  situated 
a  few  feet  from  this  residence  in  the  middle 
of  a  street  or  driveway  which  passes  the 
residence  on  the  western  aide  of  it.  Ben 
Noble  desires  to  tap  said  gas  pipe.  Tlie 
town  of  Clorerdale  refuses  to  allow  him 
to  do  BO,  although  Ben  Noble  is  willing, 
and  in  every  way  has  offered,  to  comply 
with  the  terms  of  an'  ordinance  of  said 
town  which  ia  aet  out  in  full  in  the  answer 
of  the  town,  and  which  ordinance  appears 
on  pages  30  and  31  of  the  transcript,  and 
which  ordinance  the  reporter  will  aet  out. 
The  reaaons  why  the  town  of  Clorerdale 
has  refused  to  allow  Ben  Noble,  who  stands 
in  the  shoes  of,  and  acts  for,  Patterson,  to 
tap  the  gas  main,  are  stated  by  the  town  in 
its  answer  as  follows:  "That  aaid  com- 
plainant laid  said  gaa  maina  in  the  streets 
of  said  town  before  it  waa  incorporated, 
without  having  acquired  a  franchiae  for  the 
purpose,  and  now,  since  aaid  town  was  in- 
corporated, did  refuse  to  apply  to,  or  accept 
from,  aaid  town  a  franchiae  to  maintain  and 
<^rate  its  ?as  mains  in  the  streets  of  said 
town,  all  of  which  are  well  known  to  the 
complainant  before  the  bill  waa  filed.  Satd 
gaa  pipes,  as  alleged,  were  laid  before  the 
town  was  incorporated,  and,  after  the  in- 
corporation of  said  town,  and  up  to  the 
47  L.R.A.(N5.) 


time  of  complainants  filing  this  bill,  the 
town  of  Cloverdale  has  been  endeavoring 
to  make  some  satisfactory  arrangement 
with  complainant  and  with  the  Montgomery 
Light  ft  Water  Power  Company  by  which 
both  or  one  of  them  shall  obtain  a  franchise 
fran  said  town  to  engage  in  the  gas  busi- 
ness, so  that  some  arrangements  could  be 
made  hy  which  all  residents  of  Clorerdale, 
and  any  and  aU  of  the  persons  owning  lots 
in  said  town,  could  tap  said  gaa  mains  and 
have  the  benefit  of  gaa  service;  but  neither 
said  complainant  nor  the  Montgomery  Light 
ft  Water  Power  Company  will  miUra  ai^ 
arrangements  whatever  with  said  town  for 
the  purpose  of  accomplishing  the  desire, 
and  for  that  reason  this  defendant,  acting 
through  its  mayCH-,  has  refused  to  grant 
any  permit  to  any  person  to  tap  any  gaa 
main  in  the  town  of  Cloverdale,  until  some 
person,  firm,  or  corporation  having  the  au- 
tiiority  to  do  a  gas  business  shall  obtain 
a  franchiae  from  the  town  of  Cloverdale  to 
engage  in  auch  business  therein." 

Under  its  charter  the  complainant^  as 
we  have  already  stated,  has  no  right  to  do 
a  public  service  business.  It  has  the  right, 
under  the  express  terms  of  its  charter,  "to 
supply  water,  gas,  deetrie  lights  and  power, 
and  sewerage  to  the  purchasers  or  tenants 
of  its  lands,  and  for  such  purposes  to  make 
any  contract  or  engage  In  any  business  or 
enterprise  which  may  seem  desirable.** 

Complainant,  under  the  letter  of  the 
above  authority  contained  in  its  charter, 
laid  the  water  and  gas  pipes  at  large  ex- 
pense, and  made  its  contract  with-  the 
Montgomery  U^t  ft  Water  Power  Com- 
pany, and  up  to  the  time  of  this  controversy 
with  Ben  Noble,  was  peaceably-  carrying  out 
its  contracts  with  the  purchasers  of  its  lots. 
Many  of  the  purchasers  of  its  lots  are  now 
in  tiie  full  enjoyment  of  the  pririleges  which 
the  town  of  Cloverdale  wishes  to  deny  to 
Ben  Noble  because  the  municipality  is  unable 
to  force  complainant  to  make  a  contract, 
the  terms  of  which  it  shall  itself  declare, 
whereby  all  of  the  inhabitants  of  Clorer- 
dale shall  have  the -right  to  connect  with 
said  gas  pipe.  The  right  of  complainant  "to 
supply  water  and  gas  to  the  purchasers  or 
tenants  of  its  lands,"  through  the  water 
and  gas  pipes  which,  at  much  expense,  it 
had  laid  in  the  streets  and  highways  of 
Cloverdale  with  the  consent  of  the  board  of 
revenue  of  Montgomery  county,  was  a  r^ht 
which  had  vested  in  complainant  before  the 
municipality  of  the  town  of  Cloverdale  was 
formed,  and  we  find  nothing  in  any  oi  the 
law  books  indicating  that  the  town  of 
Cloverdale,  which  appears  to  have  made  no 
arrangement  of  its  own,  either  l^  contract 
with  a  public  service  corporation  or  other- 
wise, to  supply  its  inhabitants  with  either 
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vater  or  gas,  has  the  right  to  arhitrarllr 
deny  to  complainant  and  ita  Tcndcei  tlie 
orderly  exercise  of  these  rights  under  such 
reasonable  police  regulations  as  it  may  see 
proper  to  prescribe.  When  the  Cloverdale 
Homes  laid  tbe  water  and  gas  pipes,  it  did 
BO  with  the  consent  of  the  board  of  revenue 
cf  Montgomery  county,  and  without  objec- 
tion on  the  part  d  any  landowner  whose 
lands  abutted  on  any  of  the  streets  under 
which  the  pipes  were  laid.  While  the  board 
of  rerenue  may  not  have  possessed  the  au- 
thority to  grant  the  privilege  which  it  thus 
attempted  to  confer,  it  is  claimed  by  no 
one  that  the  act  of  complainant  in  laying 
its  pipes  along  tbe  highways,  pursuant  to 
that  authority,  was  an  act  in  bad  faith, 
and  it  cannot  be  claimed  that  the  property 
in  the  water  and  gas  pipes  does  not  still 
remain  in  the  Cloverdale  Homes.  Respec- 
table courts  of  last  resort  differ  ca  the 
question  as  to  whether  pipes  laid  as  in- 
dicated in  this  record  are  an  additional 
bnrden  upon  a  rural  highway.  1  Elliott, 
Roads  ft  Streets,  3d  ed.  p.  544,  §  492;  Balti- 
more County  Water  ft  Electric  Co.  v.  Du- 
breuil,  106  Md.  424.  9  L.R.A.(N.S.)  684, 
68  Atl.  430;  Cheney  r.  Barker,  198  Mass. 
3S6,  16  LJtJl.(M.S.)  436,  84  N.  E.  492. 
Whether  they  are  an  additional  burden 
upon  the  streets  or  not,  the  complainant 
has,  without  intentional  wrong,  at  large 
expense,  placed  in  tbe  streets  its  pipe. 
Tbe  pipe  is  there  embedded  in  the  street, 
d(dng  damage  to  no  one,  and-  of  no  injury 
to  the  public  use  of  the  street  in  any  way. 
It  is  of  value  to  Ben  Xoble  so  long  as  it 
remains  where  it  is,  for  through  it  he  can 
obtain  fuel  for  his  house.  Other  people 
possessing  no  more  right  than  Ben  Noble, 
without  objection  on  the  part  of  the  ap- 
pellees, are  using  this  pipe  for  the  same 
purpose  that  Ben  Noble  desires  to  use  it. 
The  doctrine  of  etc  utere  tuo  u1  alienum  non 
Ufdaa  is  a  doctrine  of  wide  application, 
and  we  can  see  no  reason  why  the  town  of 
Cloverdale,  which  now  has  complete  juris- 
diction over  its  streets,  should  be  permitted 
to  deny  to  Ben  Noble  the  use  of  the  pipe 
simply  because  all  the  other  citizens  of 
Cloverdale  cannot  use  the  pipe  upon  the 
same  terms  as  Ben  Noble.  The  law  is 
reasonable,  and  it  should  not  permit  a 
municipality  to  deny  to  one  of  its  citizens 
the  enjoyment  of  a  privilege  of  which  he 
may  be  able  to  avail  himself,  because  all 
of  its  citizens  are  not  so  situated  as  to  avail 
themselves  of  the  eame  privilege. 

Ben  Noble,  or  his  fatlier-in-law,  Patter- 
son, owns  the  fee  of  his  lot  to  the  center 
of  the  street,  and,  as  the  excavation  which 
he  desires  to  make  in  the  street  is  safely 
guarded  by  the  ordinance  of  the  town  of 
Cloverdale,  and  can  amount  to  inconvenience 
47  IJEt.A.(N.S.) 


to  wy  one,  we  can  see  no  reason  why  fae 
should  not  be  permitted  to  make  it.  Wright 
V.  Mt.  Vernon,  44  App.  Div.  574,  60  N.  Y. 
Supp.  1017. 

4.  Undoubtedly  the  town  of  Cloverdale 
has  complete  jurisdiction  over  its  streets, 
and  it  has  the  power,  if  that  be  necessary 
to  secure  gas  for  all  of  its  residents  of  the 
same  class  upon  equal  terms,  to  require  the 
appellant  to  remove  ita  gas  pipes  from  Its 
streets,  or,  upon  the  payment  to  appellant 
of  a  sum  which  will  justly  compensate  it 
for  the  value  of  its  pipes,  to  condemn  the 
pipes  to  the  use  of  the  town.  It  cannot 
be  said  that  tbe  pipe  can  be  maintained  by 
appellant  in  the  streets  of  Cloverdale  as  a 
matter  of  right,  and  we  think  that,  taking 
into  consideration  the  character  of  the  pipe 
and  its  evident  snfiiciency  to  meet  the  de- 
mands of  the  owners  of  land  who  abut  upon 
the  streets  in  which  it  is  laid,  a  court  of 
equity,  up<ni  a  bill  filed  for  that  purpose, 
can  ccnnpel  the  Cloverdale  Homes  to  accept 
what  the  court  may  determine  to  be  just 
compensation  to  It  for  the  use  of  its  pipe 
for  the  stated  purpose,  or  to  ronove  tiie 
pipe  from  the  streets. 

The  Montgomery  Light  ft  Water  Power 
Company  is  a  public  service  corporation 
and  it  cannot,  of  course,  furnish  to  one  of 
the  residents  of  Cloverdale  gas  for  his  resi- 
dence, and  not  furnish  gas  to  all  other 
residents  of  the  town  occupying  the  same 
class  for  their  residences.  All  persona  <rf 
the  same  class  are  entitled  to  gas  upon  th* 
same  terms.  Mwitgomery  t,  Greene,  — 
Ala.  — ,  60  So.  900.  It  is,  of  course,  within 
the  power  of  the  town  of  Cloverdale,  by  such 
reasonable  ordinances  as  it  may  see  proper 
to  adopt,  to  require  a  franchise  tax  of  the 
Montgomery  Light  ft  Water  Power  Company 
for  the  privilege  of  supplying  the  inhabit- 
ants of  the  town -of  Cloverdale  with  gas, 
but,  so  long  as  said  town  permits  the  said 
company  to  supply  any  of  the  inhabitants 
of  Cloverdale  with  gas  through  said  gaa 
main,  it  has  not  the  authority  to  deny  to 
Ben  Noble  the  right  to  use  said  gas  plpa 
for  said  purpose. 

It  is  our  opinion,  therefore,  that  the  ap- 
pellant is  entitled  to  the  relief  prayed  for 
in  its  bill  of  complaint,  and  that  tbe  town 
of  Cloverdale,  upon  the  tender  by  Ben 
Noble  of  the  sum  of  $10  as  required  by  the 
ordinance,  which  we  have  ordered  tiie  re- 
porter to  set  out  in  his  report  of  tbe  facts 
of  this  case,  be  enjoined  from  preventing 
the  said  Ben  Noble  from  making  an  excava* 
tion  in  the  street  necessary  to  enable  him 
to  attach  a  service  pipe  to  the  said  gas 
pipe  at  a  point  opposite  his  residence  in 
said  street. 

The  decree  of  the  Chancellor  is  therefore 
reversed,  and  m  decree  is  here  rendered 
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granting  th«  complainant  the  relief  prayed 
for  in  its  bill  of  ennplaint. 

Dowdell,  Ch,  J.,  and  Anderaon  and 
Marfleld,  JJ.,  concur. 

Petition  for  rehearing  denied  June  30, 

igis. 
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CAI^DONIAN  INSURANCE  COMPANY, 
pur.  in  Err., 

V. 

J.  FRANK  SMITH  ct  al. 

(—  Ha.  — ,  62  So.  69S.) 

Insnrnnce  —  TScaney  of  pmperty  — 
waiver. 

A  fire  insurance  policy  was  iastied  on 
three  dwelling  houses  situated  in  a  row  and 
near  together.  It  was  proved  in  the  policy 
that  "this  entire  policy,  uoIcbb  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  ...  if  a 
building  herein  described,  whether  intend- 
ed for  occupancy  by  owner  or  tenant,  l>e 
or  become  vacant  or  unoccupied,  and  so 
remain  for  ten  days."  The  policy  contains 
two  indorsements  for  vacancy  permits,  one 
from  July  31,  1912,  for  thirty  days  from 
date,  and  the  other  is  a  vacancy  permit  for 
thirl?  days  from  August  31,  1012.  The 
middle  house  waa  unoccupied  and  burned 

Headnotc  by  Hookeb,  J. 

JVofe.  —  Yacancy  permit  om  a  loaf ver  of 
previous  vaeancy. 

The  violation  of  the  vacancy  clause  in  a 
standard  Are  insurance  policy  is  held  by 
the  courts  in  some  jurisdictions,  to  merely 
suspend  the  operation  of  the  policy  during 
the  time  of  such  violation,  and  it  is  held 
that  if  the  insured  property  is  reoccupied 
so  that  the  violation  in  no  way  contributed 
to  the  cause  of  the  loss,  the  insurer  is  lia- 
ble thereunder,  even  though  it  had  no 
knowledge  of  the  violation.  But  in  other 
jurisdictions  it  has  been  held  that  sucli 
violation  renders  the  policy  void,  and  that 
it  cannot  be  revived  in  any  way  except  by 
an  agreement  to  that  effect.  See  notes  in 
10  I^.A.(X5.)  740,  and  28  L.R.A.(N.S.) 
693. 

TNe  decision  in  Cai^edonuit  Ins.  Co.  v. 
Surrn  is  based  upon  the  same  principle 
which  imdorlies  tfin  liberal  and  Bensihli? 
construction  adopted  by  the  courts  lioldinK 
the  first  of  these  two  views,  i.  e.,  that  the 
policy  is  not  absolutely  void,  but  merely 
Toldahle. 

In  a  court  that  has  adopted  this  con- 
struction, the  conclusion  as  to  the  effect 
of  a  vacancy  permit  would  seem  to  be  in- 
evitable. If  a  reocc'upancy  terminates  the 
suspension,  it  would  be  most  illogical  to 
47  L.RJ^.(NJS.) 


on  the  6th  day  of  October,  1912,  destroying 
all  cS  the  three  buildings.  Held,  that  a 
vacancy  of  more  than  ten  days  previous  to 
the  first  indorsement  of  a  vacancy  permit 
of  thirty  days  cannot,  either  by  itself  or 
ia  connection  with  the  six  days'  vacancy 
in  October,  1912,  avoid  the  policy,  as  the 
insurance  company,  by  indorsing  the  va- 
cancy permits  on  the  policy,  waiv«i  the  pre- 
vious vacancy  and  continued  the  policy 
with  the  same  binding  force  it  original^ 
possessed. 

(Codcrell,  J.,  diasenta.), 
(Hay  18.  1913.) 

ERROR  to  the  Circuit  Court  for  Escam- 
bia County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.  Ailirmed. 

The  facts  arc  stated  in  the  opinion. 
Mr.  E.  C.  Maxwell  for  plaintiff  in  error. 
Messrs.  Reeves  A  Wataon  A  Paaco,  for 
defendants  in  error: 

Constructive  knowledge  is  a  sufficient 
basis  for  waiver. 

40  Cyc.  260,  note  7;  29  Am.  A  Eng.  Enc. 
Law,  1095;  Allesina  t.  London,  L.  &,  O. 
Ins.  Co.  2  Ann.  Cas.  284,  note;  Hall  v. 
Niagara  F.  Ins.  Co.  93  Mich.  184,  IS  L.R.A. 
135,  32  Am.  St.  Rep.  497,  53  N.  W.  727; 
Note  to  People's  F.  Ins.  Asso.  Goyne,  16 
L.R.A.(N.S.)  1230;  Short  v.  Home  Ins. 
Co.  00  N.  Y.  16,  43  Am.  Rep.  138. 
The  violation  of  the  vacancy  clause  did 

hold  that  an  express  consent  to  the  con- 
tinuation of  the  vacancy  4ould  not  have  the 
same  effect.  The  insurer's  lack  of  knowl- 
edge of  the  breach,  if  it  had  no  knowledge 
thereof,  ought  to  be  no  more  weighty  in  the 
one  case  than  in  the  other. 

In  Ohio  Farmers'  Ins.  Co.  v.  Buri^t,  65 
Ohio  St.  119,  5S  L.R.A.  826,  87  Am.  St.  Rep. 
596,  61  N.  E.  712,  a  clause  in  the  policy  pro- 
vided that  "this  policy  shall  become  void, 
unless  consent  in  writing  is  indorsed  by  the 
company  hereon,  if  any  change  takes  place 
in  the  location  of  the  property,"  and  it  was 
held  that  the  removal  of  the  personal  prop- 
erty covered  by  the  policy  without  the  con- 
sent or  knowledge  of  the  company  did  not 
render  the  policy  void,  but  only  suspended 
its  operation  while  the  goods  remained  in 
that  place  of  removal,  and  that  their,  re- 
moval to  a  third  location  with  the  written 
consent  of  the  company  ended  the  suspen- 
sion, so  that  the  company  was  held  liable 
for  the  loss  of  the  goods  destroyed  after 
their  second  removal,  although  the  insured 
had  actually  concealed  the  fact  of  the  first 
removal.  This  note  covers  nothing  but 
vacancy  permits,  but  this  case  is  completely 
on  all  fours  with  Caledonian  Ins.  Co.  v. 
iSMiTH,  in  principle,  since  a  vacancy  per- 
mit could  not  differ  in  principle  from  a  re- 
moval penuit.  -  J.  -W.  M. 
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not  render  the  policy  void,  but  only  void- 
able. 

Tillis  V.  Liverpool  ft  L.  &  O.  Ins.  Co.  46 
Fla.  268.  110  Am.  St.  Rep.  80,  35  So.  171; 
Eagle  Fire  Co.  y.  Lew^len,  66  Fla.  246,  47 
So.  »47. 

Where  a  building  has  been  Tacant  for 
more  than  ten  days  under  the  standard 
form  of  policy,  but  is  reoceupied  before  the 
loBB,  the  ecnnpany  cannot  defeat  recovery 
by  reason  of  such  vacancy,  even  thoiigh  it 
did  not  learn  of  ouch  vacancy  until  after 
the  loss. 

Athens  Hut.  Ins.  Co.  v.  Toney,  1  Ga. 
App.  492,  C7  S.  E.  1013;  Elliott,  Ins.  ^  205; 
2  Cooley,  Briefs  on  Ins.  1680;  Insurance 
Co.  of  N.  A.  T.  Pitts,  88  Miss.  587,  7  L.R.A. 
(NJ3.)  627,  117  Am.  St  Rep.  756,  41  So. 
6,  9  Ann.  Cas.  64;  Silver  v.  London  Assur. 
Corp.  61  Wash.  698.  112  Pae.  666}  Note 
to  Bom  T.  Home  Ins.  Co.  80  Am.  Bt.  Rep. 
805. 

HockeTi  J./ delivered  the  opinion  of  the 
court: 

The  defendants  in  error  sued  the  plaintiff 
in  error  to  recover  the  amount  of  a  fire 
insurmnoe  policy  mi.  three  one-story  shingle 
roof  frame  dwelling  houses,  each  insured 
for  $300.  It  appears  from  the  pleadings 
that  these  dwelling  houses  stood  in  a  row 
a  few  feet  apvt.  so  dose  t<^ether  that  the 
burning  of  one  would  cause  the  burning  of 
the  others,  and  constituting  but  a  single 
risic;  that,  by  the  tenns  of  the  policy  of  in- 
surance, it  was  stipulated  and  agreed  that 
the  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  thereon  or  added 
thereto,  should  be  void  if  a  building  there- 
in described,  whether  intended  for  oc- 
cupancy by  the  owner  or  tenant,  should  be 
ot  becmne  vacant  or  unoccupied,  and  so  re- 
main for  ten  days;  that  one  of  the  build- 
ings described  in  the  policy  and  insured,  to 
wit,  the  middle  building,  became  vacant 
during  the  pendency  of  said  contract  of  in- 
surance,  and  during  the  vacancy  was 
burned,  and  the  Are  was  communicated 
therefrom  to  the  otiier  buildings,  whereby 
all  of  tiion  were  burned  and  destroyed. 
There  was  a  judgment  below  in  favor  of 
the  defendants  in  error,  which  is  here  for 
review.  The  issues  are  so  framed  as  to 
present  here:  First,  the  question  of  the 
liability  of  the  plaintiff  in  error  under  the 
policy;  and,  second,  if  liable,  whether  the 
policy  is  a  divisible  one.  If  the  first  prop- 
osition is  decided  In  favor  of  the  insurance 
company,  the  S'sond  is  eliminated. 

The  policy  contains  the  following  provi- 
sion: "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  ...  if  a 
building  herein  described,  whether  intended 
47  LJl.A.(N.S.) 


I  for  occupancy  1^  owner  or  tenant^  be  or  be- 
come vacant  or  unoccupied,  and  so  remain 

■  for  ten  days."  It  has  tiie  following  in- 
dorsements: 

Pensaeola.  Florida,  July  Slst,  1012. 
Permission   is   hereby  granted  for  tiie 
buildings  insured  hereunder  to  remain  va- 
cant for  a  period  of  thirty  (30)  days  from 
this  date. 

To  attach  to  and  form  a  part  of  pidiey 
No.  1,947,222  of  the  Caledonian  Fire  Insur- 
ance Company  of  Scotland. 

[Signed  by  Agents.] 

Pensaeola,  Florida,  August  Sls^  1912. 
"Permission  is  hereby  granted  for  the 
building  insured  hereunto  to  remain  vacant 
for  a  period  of  thirty  (30)  days  from  this 
date. 

To  attach  to  and  fonn  a  part  of  policy 
No.  1,947,222  of  the  Caledonian  Insurance 
Company  of  Scotland. 

[Signed  by  Agents.] 

The  middle  building  caught  on  fire  on  tbe 
6th  day  of  October,  1912,  which  destroyed 
all  of  the  three  buildings.  It  is  allied  by 
the  insurance  company  in  its  pleas,  to  which 
demurrers  were  sustained,  that,  prior  to  the 
month  of  July,  1912,  the  mid(Ue  building 
became  vacant  during  the  pendency  til  the 
contraot  of  insurance,  and  so  remained  con- 
tinuously until  the  6th  of  October,  1012, 
when  the  fire  occurred,  and  it  is  inristed  in 
argument  here  that  because  of  this  vacancy 
the  policy  became  void,  and  the  company  is 
not  liable.  No  authorities  are  cited  by 
plaintiff  in  error.  From  such  an  examina- 
tion of  the  law  as  we  have  beai  able  to 
make,  it  seems  to  us  that  such  a  provision 
against  a  vacancy,  when  one  occurs,  does 
not  render  a  policy  void,  but  voidable. 
That  principle  is  recognized  in  the  Florida 
cases.  See  Tillis  v.  Liverpool  ft  L.  ft  G. 
Ins.  Co.  46  Fla.  268,  110  Am.  St.  Rep.  89, 
36  So.  171;  Eagle  Fire  Co.  v.  Lewallen,  66 
FU.  246,  47  So.  047. 

.  It  is  said  in  German  Ins.  Co.  v.  Shader. 
68  Neb.  1,  60  L.R.A.  918.  B3  N.  W.  072: 
"Although  the  polii^  is  conditioned  to  be 
void  in  certain  cases,  it  is  well  settled  that 
this  means  voidable  at  the  option  of  the 
company.  The  contract  is  not  wholly  void, 
but  the  insurer  may,  if  it  chooses,  insist 
upon  forfeiture  under  certain  conditions 
[citing]  Hunt  v.  State  Ins.  Co.  66  Neb. 
121,  92  N.  W.  921,  and  cases  cited.  This 
construction  of  the  policy  has  been  assailed 
as  in  conflict  with  the  language  employed 
and  at  variance  with  the  authorities.  But 
it  is  well  sustained  by  judicial  decisions 
elsewhere  [citing  numerous  authorities]." 
In  the  case  of  Viele  v.  Oermania  Ins.  Co. 
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26  Iowa,  0,  96  Am.  Dec.  83,  it  is  held  that 
the  forfeiture  of  a  polic;'  of  inBUranee  on 
account  M  the  breach  of  the  conditions 
thereof  may  he  waived  by  the  insurer,  and 
if  waived  the  poli^  continues  of  the  same 
binding  force  which  it  originally  possessed. 
A  large  number  of  authorities  are  cited  to 
■npport  this  proposition.  It  is  also  held 
in  the  same  case  that  "drcumstancee  prov- 
ing that  the  party  treated  the  contract  as 
subsisting,  and  not  forfeited,  a  course  of 
dealing  consistent  only  with  that  hy- 
pothesis, and  acts  and  declarations  whereby 
the  other  party  was  induced  to  believe  that 
the  condition  was  dispensed  with  or  for- 
feiture waived,  will  he  sufficient  to  preclude 
the  setting  up  of  the  breaches  the  condi- 
tion as  a  defense  to  the  contract  of  the  par- 
ly bound  thereby  [citing  many  authori- 
ties}."  See  3  Joyce.  Ins.  §§  2230,  2231. 

Applying  the  foregoing  principles  of  con- 
struction, it  seems  to  us  that  the  giving 
ctf  the  two  vacancy  permits  of  July  31  and 
August  31,  1912,  was  a  complete  waiver  of 
any  forfeiture  of  the  policy  by  reason  of 
previous  vamncy  of  one  of  tite  buildings  in- 
sured, and  that  gave  the  policy  "the  same 
binding  force  whidi  it  originally  possessed." 
That  was  the  condition  of  the  poli^  on  the 
1st  of  October,  1012.  It  was  as  though 
there  had  been  no  previous  vacancy.  Subse- 
quently, under  the  terms  of  the  policy,  there 
might  be  a  vacajKT'  of  less  than  ten, days 
which  would  not  defeat  the  policy.  We  said 
in  L'Engle  v.  Scottish  Union  k  Nat.  F.  Ins. 
Co.  48  Fla.  82,  text  92,  67  LJt.A.  581,  111 
Am.  St.  Bep.  70, 37  Bo.  462,  466,  6  Ann.  Cas. 
748:  "Where  two  interpretations  equally 
fair  may  be  given,  that  which  gives  the 
greater  indemnity  will  prevail.  .  .  . 
In  all  cases  the  policy  must  be  liberally 
construed  in  favor  of  the  insured,  so  as 
not  to  defeat  without  a  plain  necessity  his 
claim  to  the  indemnity,  which,  in  making 
the  insurance,  it  was  his  object  to  secure. 
When  the  words  are  without  violence  sus- 
ceptible of  two  interpretations,  tiiat  which 
will  sustain  the  claim  of  the  insured  and 
cover  his  loss  must  in  preference  be  adopt- 
ed." This  principle  is  applicable  in  deter- 
mining, whether  the  ten  days'  vacancy 
period  permitted  by  the  policy  is  wiped 
out  in  whole  or  p^^  by  tiie  vacancy  per- 
mitted by  the  indorsements  on  the  policy. 
We  do  not  think  it  was. 

The  judgment  below  is  affirmed. 


Sbackleford,  Ch.  J., 
Whltfleld,  JJ.,  concur. 

Cockrell,  J.,  dissents. 


and  Taylor  and 


granted,  the  following  Per  Onrlam  're- 
sponse was  handed  down  on  June  26,  1013 : 
This  cause  came  on  again  to  be  heard 
upon  a  rehearing  heretofore  granted,  and 
being  duly  considered  and  the  court  being 
of  the  opinion  that  its  former  decision  was 
in  all  respects  correct,  it  is  ordered,  ad- 
judged, and  decreed  ttiat  the  judgment  be 
and  the  same  is  hereby  reaffirmed,  and  the 
opinion  of  the  court  heretofore  filed  shall 
stand  as  the  opinion  of  the  court. 


A  petition  for 
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GBOBGIA  SWKEMB  OOtTBT. 
CAROLINE  COWART  et  aL,  Plffs.  in  Err, 

V. 

A.  J.  SINOLGTART. 

(_  Ga.  — ,  79  S.  E.  196.) 

Reference  —  meacer  report  —  re-refer- 
enfM. 

1.  While  the  report  of  the  auditor  was 
not  as  full  or  explicit  as  it  might  have  been, 
under  the  facts  of  the  case,  there  was  no 
reversible  error  in  overruling  a  motion  for 
a  re-reference. 

(a)  The  recovery  of  the  amount  of  an 
open  account  was  waived;  and  if  there  was 
a  lack  of  specification  as  to  its  items,  this 
will  not  require  a  reversal. 
Evidence  —  safflclency. 

2.  The  action  was  equitable  in  character, 
the  evidence  was  sufficient  to  authorize  t^e 
finding  of  the  auditor  in  favor  of  the  plain- 
tiff, and  the  ruling  of  the  presiding  judge 
in  overruling  exceptions  thereto  was  not 
error. 

Specific  performance  —  contract  to  re- 
convey. 

3.  It  is  legally  possible  for  one  person  to 
sell  land  to  another  at  an  agreed  price,  and 
at  the  same  time,  to  secure  the  right  to  re- 
purchase it;  and  if  actually  made  in  good 
faith,  such  a  transaction  is  enforceable. 
Vendor  and  purchaser  —  sale  by  bolder 

of  bond  for  title. 

4.  The  obligee  in  a  bond  for  title  made  a 
warranty  deed  to  another.  In  the  deed  it 
was  provided  that  the  grantee  bound  him- 
self to  see  that  the  obligations  of  his 
grantor  under  the  bond  should  be  complied 
with,  and  the  grantee  took  possession  and 
rented  to  the  grantor.  Held,  that  this 
provision  hound  the  grantee  to  pay  the  pur- 
chase  mon^,  and  it  was  not  obnoxious  to 
the  statute  of  frauds. 

Headnotes  by  Lumpkxn,  J. 


Note.  —  As  to  validity  and  effect  of  stipu- 
lation in  contract  for  sale  of  land  against 
assignment  by  a  vendee  without  vendor's 
consent,  see  note  to  Lockerby  v.  Amon,  36 
L.R.A.(N.S.)  1064. 
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(a)  Whether  the  transaction  in  the  pres- 
ent ease  was  in  fact  a  sale  with  an  option 
to  repurchase,  or  a  method  of  securing  an 
indebtedness,  and  whether  there  was  fraud 
or  usury,  or  what  was  the  actual  considera- 
tion, were  questions  dependent  upon  the  evi- 
dence; and  the  auditor  having  reported  in 
favor  of  the  taker  of  the  deed  attacked  on 
such  grounds,  and  the  presiding  judge  hav- 
ing overruled  exceptions  to  his  report,  and 
such  finding  and  ruling  being  authorized  by 
the  law  and  evidence,  this  court  will  not 
interfere. 

Same  —  provision  against  tranflfer  — 

waiver. 

6.  Where  a  bond  for  title  stipulated  that 
it  was  not  transferable,  and  the  obligee, 
before  paying  any  of  the  notes  given  for  the 
pjirchase  money,  executed  a  warrant  deed 
to  a  third  person,  In  which  there  was  a  pro- 
vision binding  the  grantee  to  pay  the  pur- 
chase money  debt  of  the  grantor,  and  the 
grantor  became  the  tenant  of  the  grantee, 
and  where  the  grantee  paid  to  the  obligor 
in  the  bond  more  than  half  of  the  purchase 
money  notes  as  they  became  due,  if  there- 
after the  maker  of  the  bond,  with  the  con- 
sent of  the  obligee  therein,  accepted  from  an- 
other the  unpaid  balance  of  the  purchase 
money  before  it  fell  due,  and  executed  to 
such  person  a  fee  simple  conv^ance,  he  tak- 
ing with  notice  of  the  rights  of  the  grantee 
from  the  obligee  in  the  bond,  and  thereafter 
conveying  to  such  obligee  a  life  estate  in 
one  half  of  the  land,  under  such  circum- 
stances the  grantee  from  the  obligee  in  the 
bond  could.  In  a  proper  equitable  action, 
obtain  a  decree  against  the  person  so  tak- 
ing a  deed  from  the  obligor  in  the  bond,  re- 
quiring such  person  to  make  a  deed  to  the 
plaintiff  upon  payment  of  the  amount  paid 
out  by  such  defendant,  less  proper  credits 
for  mesne  profits,  and  a  decree  against  such 
person  and  the  obligee  in  the  bond,  cancel- 
ing the  deed  to  the  latter  and  recovering  the 
property. 

(a)  No  question  of  whether  the  tender 
was  necessary  arises  under  the  pleadings 
and  evidence. 

(b)  The  obligor  in  the  bond  having  died, 
no  representative  of  the  estate  was  made  a 
party,  and  the  action  proceeded  against  the 
grantee  from  such  obligor  and  the  obligee 
in  the  bond.  The  defense  was  not  by  an  ad- 
ministrator of  such  obligor,  but  by  the 
obligee  and  the  person  taking  a  conveyance 
from  the  obligor  with  notice. 


(HiU,  dissents.) 
(July  21.  1913.) 

IpRROR  to  the  Superior  Court  for  Early 
!i  County  to  review  a  judgment  in  plain- 
tiff's fav<H*  in  an  action  to  recover  cer- 
tain land  which  defendant  Cowart  had 
offered  to  convey  to  plaintiff  upon  payment 
by  him  of  purchase  money  notes  due  for 
the  land.  Affirmed. 
47  LJLA.(N,S.) 


Statement  1^  Immpkln,  J.: 
On  January  27,  1907,  A.  J.  Singletary 
filed  his  equitable  petition  against  R.  8. 
Grimsley,  H.  H.  Orimsley,  Caroline  Cowart, 
and  Mrs.  E.  E.  Holmes.  It  does  not  appear 
that  Mrs.  Holmes  was  served,  or  that  her 
administrator  was  made  a  party  after  her 
death.  The  petition  alleged  in  substance  as 
follows!  .  On    December    24,    1002,  Mrs. 
Holmes  bargained  to  Caroline  Cowart  a 
certain  described  lot  of  land.   The  purchase 
price  was  fixed  at  91|250,  represented  by 
twenty-three  notes  of  $50  each,  and  one 
note  for  $100,  falling  due,  respectively,  on 
the  1st  days  of  Septemter,  Oct(^r,  No- 
vember, and  December,  in  each  successive 
year  thereoiter;  the  last  note  being  due  on 
December  1,  lOOS.    Mrs.  Holmes  gave  to 
Caroline  a  bond  for  title  in  accordance  with 
these  terms.    On  January  12,  1903,  Caro- 
line Cowart  represented  to  the  plaintiff  that 
she  was  uni^le  to  comply  with  her  agree- 
ment to  pay  the  notes      they  became  due, 
and  offered  to  convey  to  him  the  land  if  he 
would  pay  the  notes  as  they  matured.  She 
accordingly  executed  to  him  a  warranty 
deed  for  the  land,  in  which  was  contained 
a  recital  that  he  bound  himself  to  see  that 
her  obligations  to  Mrs.  Holmes  should  be 
ctHnplied  with.    He  accordingly  paid  to 
Mrs.  Holmes  tiie  notes  as  they  matured, 
and  at  the  date  of  the  filing  of  the  petition 
he  had  paid  to  her  fifteen  of  the  notes, 
amounting  to  $7S0,  besides  interest.  Caro- 
line Cowart,  after  the  execution  of  her 
deed  to  the  plaintiff,  leased  the'  land  from 
him,  and  remained  in  possession  thereof  as 
his  tenant;  but  the  term  of  her  tenaney 
has  expired.  On  November  8,  1900,  she  and 
R.  S.  Grimsley,  for  the  purpose  of  defraud- 
ing bim  and  defeating  his  rights,  and  with 
full  knowledge  of  them,  had  Mrs.  Holmea 
to  execute  to  Orimsl^  a  warranty  deed  to 
the  land.    (H.  H.  Grimsley,  though  made  a 
party,  appeared  in  the  progress  of  the  case 
to  have  no  interest  in  the  matter.)    H.  S. 
Grimsl^  paid  to  Mrs.  Holmes  the  balance 
due  on  the  land,  and  idl  the  purchase  mtmey 
notes  were  surrendered  to  him,  except  those 
which  the  plaintiff  had  previously  taken  up. 
Grimsl^  made  a  deed  conveying  a  life  es- 
tate In  one  half  of  tiie  land  to  Caroline 
Cowart.  It  is  the  purpose  and  intention  of 
Grimsley  to  take  possession  of  the  land, 
and  of  Caroline  Cowart  to  surrender  it  to 
him.  The  plaintiff  has  always  berai  ready, 
willing,  and  able  to  comply  with  his  con- 
tract and  pay  tiie  balance  of  the  purchase 
money  due  as  it  matured,  and  be  offers  to 
do  so.   He  prays  that  Grimsley  be  enjoined 
from  taking  possession  of  the  land;  that 
Caroline  Cowart  be  enjoined  from  surren- 
dering it  to  bim;  that  she  be  ousted  from 
possession;  that  his  li^  for  rent  be  cstab- 
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liahed;  that  Orinuley  be  required  to  accept 
ao  much  of  the  purchase  price  of  the  land 
ae  has  falleo  due  by  the  terms  of  the  notes, 
and  be-  required  to  deliver  to  the  plaintiff 
the  notes  for  such  amount  held  by  Qrims- 
ley^  and  to  accept  the  payment  of  the  re- 
maining notes  as  they  mature;  that,  upon 
the  payment  by  the  plaintiff  of  the  balance 
of  tiie  purchase  money,  Qrimaley  be  re- 
quired to  execute  to  Uie  plaintiff  a  deed  to 
the  land;  that  the  deed  from  Qrimsley  to 
Caroline  Cowart  be  surrendered  and  can- 
celed; and  for  process  and  general  relief. 
The  plaintiff  amended  by  allqi;ing  that 
Caroline  Cowart  was  insolvent,  and  that 
the  defendants  had  remained  in  possession, 
and  bad  «ij<^ed  the  rents,  issues,  and 
profits,  of  the  yearly  value  of  $206,  for 
which  the  plaintiff  prayed  judgment  as 
mesne  profits. 

Answers  were  filed  by  R.  S.  Grimsl^  and 
Caroline  Cowart,  in  whieh  th^  denied  the 
alleged  grounds  for  recovery,  and  ftverred 
that  Orimsley  was  a  purchaser  for  value 
frnn  Mrs.  Holmes.  Th^  attacked  the  deed 
from  Caroline  Cowart  to  Singletaiy  on  sub- 
stantially the  following  grounds:  (1)  It 
was  procured  by  fraud.  (2)  It  was  pro- 
cured by  duress.  (3)  It  was  upon  an  in- 
adequate consideration,  coupled  with  great 
diBjMrity  in  mental  capacity  on  the  part 
of  the  contracting  parties.  (4)  It  was 
given  to  secure  a  usurious  debt.  (S)  It 
was  given  as  a  security  for  or  in  payment 
of  the  debts  of  her  husband.  It  was  also 
c<mtended  that  Blngletary  made  no  valid 
and  binding  promise  in  writing;  to  pay  the 
notes  given  by  Caroline  Cowart  to  Mrs. 
Holmes.  Caroline  Cowart  offered,  in  her 
answer,  to  pay  to  the  plaintiff  any  sum 
that  might  be  found  justly  due  to  him. 

A  demurrer  to  the  petition  was  overruled, 
but  no  reception  was  taken  to  that  ruling. 
A  verdict  was  rendered  in  favor  of  the 
plaintiff.  The  case  was  brought  to  this 
court,  and  the  judgment  was  reversed  on 
account  of  errors  in  the  charge.  Orimsley 
v.  Singletary,  133  Ga.  56,  334  Am.  St.  Rep. 
106,  OS  S.  E.  9S.  Later  tiie  case  was  re- 
ferred to  an  auditor,  whose  report  found  in 
favor  of  Singletary.  A  motion  for  a  le- 
reference  was  made  and  denied;  and  to  this 
ruling  exceptions  pendente  lite  were  filed, 
and  error  was  subsequently  assigned  there- 
on. Exceptions  of  law  and  fact  to  the  re- 
port of  the  auditor  were  filed.  The  presid- 
ing judge  overruled  the  exceptions  of  law, 
declined  to  approve  the  exceptions  of  fact, 
and  rendered  a  decree,'  in  substance,  that 
Grinwley  should  recover  of  Singletary  $43S.- 
70,  with  interest  from  the  date  of  the 
auditor's  report  (that  being  the  difference 
between  the  amount  paid  by  Orimsley  to 
Mrs.  Holmes  and  the  amount  found  against 
47  L.B^(NJ3.) 


him  on  account  of  mesne  profits  for  the  half 
of  the  land  to  which  he  had  held  posses- 
sion), kss  $100  for  the  rent  of  the  land 
for  the  then  current  year;  that,  upon  ten- 
der of  payment  of  this  net  amount,  Orims- 
ley should  execute  to  Singletary  a  convey- 
ance of  the  premises  in  dispute;  that  the 
plaintiff  recover  of  Caroline  Cowart  and 
Orimsley  the  premises  in  dispute,  subject 
to  a  lien  In  favor  of  Orimsley  for  the 
amount  decreed  in  his  favor,  with  interest; 
that  Singletary  recover  of  Caroline  Cowart 
$570  rent;  and  that  the  deed  from  Orims- 
ley to  her  be  canceled.  Caroline  Cowart 
and  Orimsley  excepted.  The  record  does 
not  show  whether  Mrs.  Holmes  was  ever 
served.  No  answer  by  her  is  in  the  record. 
But  it  appears  in  the  evidence  that  she  was 
dead  at  the  time  of  the  trial,  and  no  repre- 
sentative on  her  estate  is  shown  to  have 
been  made  a  party.  Other  material  facts 
appear  in  the  opinion. 

Messrs.  W.  O.  Park  uid  Pope  A  Ben- 
net,  for  plaintiff  in  error: 

The  deed  from  Cowart  to  Singletary  was 
void  for  usury. 

Baggett  V.  Trulock,  77  Oa.  369,  8  B.  B. 
leZ;  Burkhatter  v.  OUver,  88  Ga.  478,  14 
N.  E.  704. 

The  only  right  which  Singletary  could 
set  up  would  be  for  the  difference  between 
the  amount  he  salt  Mrs.  Holmes  and  the 
amount  of  rents. 

Winkinson  v.  Wooten,  69  Oa.  684. 

Great  inadequacy  of  consideration,  joined 
with  great  disparity  of  mental  ability  in 
contracting  a  bargain,  may  justify  a  court 
of  equity  in  setting  aside  a  sale. 

Code  1910,  8  4630;  Eye  v.  Pye,  133  Ga. 
246,  66  S.  E.  424. 

Mr.  C.  Ii.  Glessner,  for  defendant  in  er- 
rer: 

Orimsley  had  sufiiclent  notice  to  put 
him  on  inquiry,  and  he  bought  at  his  peril. 

Talmadge  Bros.  v.  Interstate  BIdg.  A  L. 
Asso.  105  Oa.  650,  31  8.  E.  618;  Jordan  v. 
Pollock,  14  Ga.  145;  Clarke  v.  Ingram,  107 
Oa.  665,  33  6.  B.  802;  Cummins  v.  Boston, 
25  Oa.  277;  Clarke  v.  Beck,  72  Ga.  127. 

There  was  no  fraud  upon  the  part  of  A. 
J.  Singletary  in  procuring  the  deed  from 
Caroline  Cowart  conv^ing  to  him  the  land 
in  controversy. 

Street  v.  Ljmch,  38  Ga.  631 1  Brown  v. 
Crane,  47  Oa.  483. 

To  recommit  a  case  to  an  auditor  because 
his  report  "fails  to  unequivocally  show  what 
evidence  was  admitted,  and  what  was  re- 
jected," or  what  rulings  were  made  by  him, 
ncccsearily  rests  laigely  in  the  discretion 
of  the  trial  judge. 

Trentham  v.  Bluthenthal,  118  Ga.  630,  45 
8.  E.481. 
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Grimslej  held  the  land  in  trait  for 
Singletaiy,  eubject  to  his  payment  of  the 
notes  aa  th^  matured. 

Street  t.  Lynch,  38  Ga.  631;  Brown  t. 
Crane,  47  Oa.  483;  Clarke  v.  Beck,  72  Ga. 
127;  Jordan  t.  Rhodes,  24  Ga.  478;  Georgia 
State  Bldg.  &  L.  Asso.  t.  Faison,  114  Ga. 
656,  40  S.  E.  760. 

Bingletaiy^s  acceptance  of  the  deed,  re- 
citing Ms  covenant  to  p^  Mrs.  Holmes  the 
purchase  price,  was  a  "covenant  running 
with  the  land." 

Howard  M^.  Co.  v.  Water  Lot  Co.  63 
Ga.  689. 

It  was  SDch  a  covenant  as  would  follow 
the  land  and  become  obligatory  upon  whom- 
soever might  derive  title  through  Single- 
taiy. 

Georgia  Sontbern  B.  Co.  v.  Beeves,  64 
Ga.  402. 

'It  was  sneh  a  covenant,  in  writing,  as 
would  support  an  action  for  its  breach. 

Atlanta,  E.  ft  N.  R.  Co.  v.  McKinney,  124 
Ga.  020,  6  L.R.A.(N.S.)  436,  110  Am.  St. 
Rep.  216,  S3  S.  E.  701;  Kytle  t.  Eytle,  128 
Ga.  388,  67  S.  E.  748. 

The  deed  is  in  no  sense  a  securify  deed, 
but  an  absolute  deed  of  bargain  and  sale; 
the  contemporaneous  written  agreement  is 
strictly  a  contract  of  lease,  with  an  op- 
tion to  repurchase,  as  It  purports  to  be. 

Felton  T.  Grier.  100  Ga.  320,  34  S.  E. 
601.  86  S.  E.  175;  McElmurray  v.  Blodgett, 
120  Ga.  14,  47  6.  E.  631;  Edwards  v.  Capps, 
222  Ga.  820.  60  S.  E.  043;  Rogers  v.  Blouen- 
atein,  124  Ga.  503,  3  L.R.A.(N.S.)  213,  62 
8.  E.  617;  Brown  v.  Bonds,  125  Ga.  838,  64 
S.  E.  933;  Tulwood  v.  Leiteh,  7  Ga.  App. 
360,  66  S.  E.  087. 

Grimdey  could  not  occupy  the  position 
of  an  innocent  purchaser. 

Clarke  v.  Beck,  72  Ga.  127. 

Iinmpfcin,  J.,  delivored  the  opinim  of  the 
court: 

1-3.  The  monbers  of  this  court  are 
agreed  as  to  all  matters  inTOlved  in  this 
case,  except  on«.  The  issues  of  fact  were 
found  in  favor  of  Singletary  by  a  jury  on 
a  foimer  trial,  and  by  the  auditor  when 
the  case  was  referred  to  him.  The  presid- 
ing juc^  has  approved  that  finding,  and 
the  evidence  was  sufficient  to  authorize  him 
BO  to  do.  There  was  no  error  in  overruling 
the  motion  for  a  re-reference.  The 'report 
of  the  auditor,  while  somewhat  meager,  was 
sufficiently  full  to  withstand  the  attack 
made  upon  it  in  the  motion  for  a  re-refer- 
ence, and  a  reversal  is  not  required.  This 
disposes  of  the  contention  that  the  deed 
made  by  Caroline  Cowart  to  Singletary  was 
procured  by  fraud ;  that  the  transaction  was 
not  in  fact  a  sale  with  an  option  to  repur- 
chase, but  was  thte  securing  of  an  indebted- 
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ness;  that  this  debt  was  infected  with  usury 
and  included  a  debt  <tf  ber  husband;  that 
then  was  such  mental  disparily  between 
the  parties  and  such  inadequa^  ot  con- 
sideration as  to  amount  to  fraud;  and  all 
others  depending  on  questions  of  fact.  Un- 
der the  evidence,  the  decision  in  Baggett  y. 
Trulock,  77  Ga.  369,  3  S.  E.  162,  is  not  con- 
trolling. Bee,  in  this  connection,  Felton  v. 
Grier,  100  Ga.  320,  34  S.  E.  601,  36  8.  E. 
175;  McElmurray  v.  Blodgett,  120  Ga.  9, 
47  8.  E.  631;  Brown  v.  Bonds,  125  Ga.  833, 
838,  64  S.  E.  033. 

We  were  requested  to  review  and  over- 
rule the  decision  in  Felton  v.  Grier,  109  Ga. 
320,  34  8.  E.  601,  36  &  E.  176.  Its  special 
application  to  thU  case  is  the  ruling  that,  it 
being  legally  possible  for  the  owner  of  real 
estate  to  sell  it  to  another  at  an  i^reed 
price,  and  at  the  same  time  secure  the 
right  to  repurchase  the  law  will  enforce 
such  a  transaction  when  aetuUly  made. 
Whether  any  criticism  cata  be  made  upon 
anything  that  was  said  in  the  opinion  is 
immaterial.  The  principal  announced  is 
correct,  and  we  decline  to  reverse  it. 

4.  It  was  urged  that  Singletary  did  not 
bind  himself  in  writing  to  Caroline  Cowart 
to  pay  the  purchase  money  notes  which 
were  given  by  her  to  Mrs.  Holmes;  that,  if 
there  was  any  promise  to  that  effect,  it 
was  in  parol;  and  that  such  a  promise  was 
obnoxious  to  the  statute  of  frauds.  In  the 
deed  to  Singletary  it  was  recited  that  Caro- 
line Cowart  had  given  her  notes  for  the  pur- 
chase money  of  the  land  to  Mrs.  Holmes, 
and  that  "^gletary  lionds  [binds]  himself 
to  see  that  said  bond  is  complied  with." 
The  acceptance  of  tiiis  conveyance  by  Sin- 
gletary bound  him  to  eury  out  such  cove- 
nant. Eytle  V.  Eytle,  128  Ga.  387  <2),  67 
S.  E.  748.  As  between  bim  and  his  grantor, 
such  an  agreement  to  pay  purchase  mosey 
was  not  within  the  statute  oi  frauds.  Ford 
V.  Finn^,  35  Ga.  258;  Gorman  t.  Wood, 
73  Ga.  370,  374;  W.  E.  Coldwell  Co.  T. 
Cowart,  138  Ga.  233.  243,  76  8.  £.  425. 

6.  We  now  come  to  the  only  point  ftf 
difference  between  the  members  of  this 
court.  The  bond  for  title  which  was  given 
by  Mrs.  Holmes  to  Caroline  Cowart,  after 
describing  the  terms  of  the  sale  and  the 
notes  given  for  the  purchase  money,  and 
binding  Mrs.  Hobnes  "to  make  or  cause  to 
be  made"  good  and  sufficient  title  in  fee 
simple  to  the  land  upon  payment  of  the 
notes,  contained  the  following:  "It  is  here- 
by understood  and  agreed  that  time  is  of 
the  essence  of  this  contract;  and  should 
the  party  of  the  second  part  fail  to  pay  said 
notes  as  they  become  due,  then  this  bond 
to  become  null  and  void,  and  whaterev 
mon^  shall  be  paid  shall  be  treated  as 
rent  at  the  rate  of  tl&O  per  annum.  And 
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it  is  further  stipulated  that  this  bond  Ib 
not  transferable  to  anyone."  Under  the 
facta  of  the  case,  the  majority  of  the  court 
are  of  the  opinion  that  neither  of  the  two 
clanses  above  quoted  prevented  Singletary 
from  having  equitable  relief.  The  first 
clause  declares  time  to  be  of  the  essence  of 
tba  contract,  and  provides  for  a  forfeiture 
in  case  of  nonpayment  of  the  purchase 
moD.ey.  This  clause  does  not  undertake  to 
put  any  restriction  upon  the  transfer  of  the 
bond  or  the  alienation  of  the  property  by 
the  purchaser.  There  was  no  evidence  to 
show  that  Mrs.  Holmes  ever  claimed  any 
forfeiture  or  breach  of  the  bond  arising 
from  nonpayment.  On  the  contrary,  she  re- 
ceived payment  from  Singletary  of  fifteen 
of  the  notes  substantially.  If  not  exactly, 
as  they  fell  due,  and  received  a  large  part 
of  the  purchase  money  from  Grimsley  in 
discharge  of  the  remaining  notes  before  they 
were  due.  She  could  not,  of  course,  claim 
a  forfeiture  and  at  the  same  time  receive 
the  purchase  money.  So  that  any  conten- 
tion  that  there  was  a  forfeiture  and  a  re- 
sale, without  regard  to  the  original  con- 
tract, finds  no  support  whatever  in  the  evi- 
dence. Indeed,  such  is  not  the  contention; 
but  this  clause  is  used  in  support  of  the 
position  that  there  was  a  limited  restric- 
tion on  alienation,  as  will  appear  below. 

The  clause  of  the  bond  for  title  upon 
which  this  branch  of  the  case  depends  is 
the  second  clause  above  quoted,  which  reads 
ai>  follows:  "And  it  is  further  stipulated 
tt'at  this  bond  is  not  transferable  to  any* 
one.**  If  the  insertion  of  such  a  stipula- 
tion in  the  bond  for  title  rendered  the  con> 
vejance  by  the  obligee  to  Singletary  abso- 
lutely void,  so  that  he  acquired  no  right 
thereunder,  and  no  equity  arose  in  his  favor 
by  reason  of  the  payment  of  a  large  part  of 
the  purchase  money  to  Mrs.  Holmes,  and  so 
that  Mrs.  Holmes  could  make  a  conveyance 
to  Grimsley,  receiving  from  him  the  bal- 
ance of  the  purchase  money,  less  what  Sin- 
gletary had  paid,  and  so  that  Grimsley 
could  convey  a  life  interest  in  half  of  the 
land  to  Caroline  Cowart,  and  Singletary 
could  thus  be  entirely  left  out,  and  would 
have  no  equitable  right  whatever,  then  the 
finding  of  tha  auditor  and  the  decree  of 
the  court  wM-e  wrong;  otherwise,  they  were 
right.  There  was  evidence  tending  to  show 
that  Mis.  Holmes  knew  that  Singletary  was 
sending  to  her  mon^  to  pay  the  notes  of 
Caroline  Cowart  as  they  fell  due,  and  that 
she  accepted  the  money  from  him  and  de- 
livered up  the  notes  so  paid.  There  was 
also  abundant  evidence  to  show  that  Grims- 
ley knew  that  Caroline  Cowart  had  made  a 
deed  to  Singletary,  and  that  Sinn;Ictary  had 
leased  the  place  to  her  as  his  tenant,  and 
that  Grimsley  was  thus  affected  with  notice 
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that  Singletary  had  or  claimed  some  char- 
acter of  interest  in  the  land  before  Grims- 
ley took  a  deed  from  Mrs.  Holmes.  It  is 
also  undisputed  that,  in  acquiring  title 
from  Mrs.  Holmes  by  paying  the  balance  of 
the  purchase  money  before  it  was  due, 
Grimsley  knew  that  a  large  part  of  the 
purchase  money  had  been  paid,  and  that 
he  was  receiving  the  benefit  of  such  pay- 
ments, and  was  getting  the  land  for  such 
balance,  and  not  for  the  entire  amount 
stipulated  in  the  bond.  He  testified  in 
general  terms  that  he  did  not  know  that 
Singletary  bad  made  these  payments,  but 
thought  that  they  had  been  made  by  Caro- 
line Cowart;  hut  he  admitted  having  tes- 
tified on  a  former  trial  that  Caroline  had 
told  him  that  she  had  made  a  deed  to 
Singletary,  and,  as  stated  above,  there  was 
evidence  showing  that  he  was  put  on  notice 
or  inquiry  as  to  Singletary's  interest,  and 
the  auditor  found  against  him.  Hence,  in 
considering  whether  the  report  of  the 
auditor  and  the  decree  can  be  declared  to 
be  erroneous  as  matter  of  law,  we  must  ac- 
cept it  as  a  fact  that  Grimsley  acted  with 
notice  of  Singletary's  interest.  Under  such 
facta,  can  it  be  held  that  Singletary  had  no 
equitable  rights,  and  that  he  was  cut  off 
from  all  relief  by  reason  of  the  provision  in 
the  bond  for  title  that  it  was  not  trans- 
ferable T  The  argument  in  favor  of  such  a 
position  must  rest  substantially  upon  one 
or  all  of  these  contentions:  First,  that  the 
bond  obligating  the  maker  to  convey  a  fee 
simple  title  upon  payment  d  the  purchase 
money  is  to  be  analogized  to  a  conveyance 
in  fee  simple,  and  that  in  such  a  conveyance 
there  may  be  a  limited  and  reasonable  re- 
striction upon  alienation;  second,  that  the 
hond  for  title  is  to  be  analogized  to  a  chose 
in  action,  which  at  common  law  vas  not  as- 
signable; third,  that  it  is  to  be  considered 
as  a  contract  between  the  obligor  and  the 
obligee,  and  that  the  obligor  had  the  right 
to  provide  with  whom  she  desired  to  deal, 
and  that  the  contract  should  not  be  Msign- 
able. 

Before  taking  up  each  ci  these  con- 
tentions separately,  it  may  be  well  to  note 
that,  strictly  speaking,  there  was  no  trans- 
fer of  the  bond,  but  that  the  obligee  made  a 
warranty  deed  to  Singletary.  Whatever 
title  the  maker  of  such  a  deed  might  ac- 
quire thereafter  by  payment  of  the  pur- 
chase money  would  pass  to  her  grantee. 
Parker  t.  Jones,  57  Ga.  204;  Isler  v. 
Griffin,  134  Ga.  192,  67  S.  £.  854;  Powell, 
Actions  for  Land,  §  141.  By  the  payment 
of  the  part  of  the  purchase  money,  he  or 
she  undoubtedly  acquired  an  equitably 
interest  which  could  be  conveyed.  We  deem 
it  unnecessary  to  consider  the  question  of 
whether  the  record  of  lier  deed  carried  eon- 
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strnetiTe  notice  to  Orimttej,  mi  we  liave 
found  that  there  vu  lufHeient  evidence  to 
ehow  actual  notice  on  hit  part.  If  thie 
eonveTanoe  by  Caroline  Cowart  to  Single- 
tary  be  treated  as  aubstajitially  ui  aM^n- 
ment  of  the  bond  for  title  to  him,  neverthe- 
leu  was  it  Toldf  and  did  he  acquire  no 
rights  thereunder,  or  by  vlrtae  of  his  pay- 
nient  of  a  considerable  part  of  the  purchase 
money! 

The  first  contention  stated  above  is  de- 
pendent upon  analogizing  the  restraint 
upon  an  auignment  of  a  bond  for  a  title 
to  a  restriction  upon  alienation  by  the 
grantee  in  a  fee  simple  deed.  Civil  Code,  % 
8flS7,  declares:  "An  absolute  or  fee  simple 
estate  is  one  in  which  the  owner  is  entitled 
to  the  entire  property,  with  unoonditional 
power  of  disposition  daring  his  life,  and 
descending  to  his  heirs  and  legal  repre- 
sentatives upon  his  death  intestate."  This 
definition  excludes  the  right  to  limit  the 
power  of  dlsposiUon  during  the  life  of  the 
grantee,  if  the  estate  is  one  In  fee  simple. 
Moreover,  by  %  3718  of  the  Civil  Code  it  is 
declared;  "A  condition  repugnant  to  the 
estate  granted  is  void."  In  Freeman  v. 
Phillips,  113  Oa.  689,  38  8.  E.  943.  it  was 
held:  "A  devise  giving  a  fee  in  band  to 
remaindermen  on  tiie  termination  of  a  life 
estate,  with  the  restrictions  that  the  re- 
maindermen should  'never  mortgage,  rent, 
or  sell  said  parcel  of  land.'  vests  in  such 
remaindermen,  at  the  dealA  of  the  life 
tenant,  a  fee  in  such  land  free  from  the  re- 
strictions sought  to  be  imposed.  The  re- 
straint upon  alienation,  being  repugnant  to 
the  nature  of  the  estate,  is  void.**  We  are 
not  dealing  now  with  base  fees  or  rever- 
sions or  limitations  over,  or  with  the  ques- 
tion whether,  cODStruing  a  particular  con- 
veyance as  a  whole,  the  estate  conveyed  is 
in  fact  a  fee  simple  or  a  less  estate,  but 
with  a  conveyance  in  fee  simple  in  which  it 
is  sought  to  restrict  the  right  of  alienation 
by  the  grantee. 

If  we  look  to  authorities  outside  of  our 
own  Code  and  decisions,  attempts  to  impose 
general  restraints  on  alienation  in  grant- 
ing a  fee  simple  estate  are  held  void,  as  re- 
pugnant to  the  estate  granted.  Restraints 
upon  alienation  of  leasehold  Interests, 
estates  for  years,  and  the  like,  are  held  to 
be  valid,  in  order  to  protect  the  versionary 
interest  of  the  grantor.  Some  courts  have 
held  that,  coupled  with  tlie  grant  of  a  fee 
simple  interest,  there  may  be  a  reasonable 
restraint  on  alienation  ioP  a  limited  time, 
or  prohibiting  a  conveyance  to  a  particular 
person,  or  the  like.  The  leading  case  in  this 
country  in  which  this  subject  is  elaborate- 
Ir  discussed  is  De  F^ter  v.  Michael,  6  TS. 
Y.  476.  57  Am.  Dec.  470.  In  Mandelbaum 
V.  McDonell,  29  Mich.  78,  18  Am.  Bep.  61, 
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the  subjeet  was  agdb  discussed  at  length 
by  Christianey,  J.  B»  attacked  vigorously 
the  statement  of  some  text  writers  and 
judges  that  a  grant  of  a  fee  rimple  estate 
could  be  made,  and  at  the  same  time  the 
grantee  could  be  restricted  from  selling 
such  estate  for  a  limited  time.  He  declared 
that  this  statoneut  had  arism  from  a  mis- 
conception of  the  actual  ruling  in  Large's 
Case.  Leon.  pt.  2,  p.  82,  and  had  been  per- 
petuated by  erroneous  obiter  dteta  which 
had  grown  Into  positive  assertion.  In  con- 
clusion he  said:  "And  we  tiiink  it  would 
be  unwise  and  injurious  to  admit  Into  the 
taw  the  principle  contended  far  by  the  de- 
fendants' counsel,  that  such  restrictiona 
should  be  held  valid  if  imposed  only  for  a 
reasonable  time.  It  is  safe  to  say  that 
every  estate  depending  upon  such  a  ques- 
tion would,  by  tiie  very  fact  of  such  a  ques- 
tion existing,  lose  a  large  share  of  ita 
market  value.  Who  can  say  whether  the 
time  is  reasonable,  until  the  questitm  baa 
Ifeen  setUed  In  the  court  of  last  resort; 
and  upon  what  standard  of  oertainty  can 
the  eourt  decide  it?  .  .  .  The  only  safe 
rule  of  decision  is  to  hol4*  as  I  understand 
the  c<mmion  law  for  ages  to  have  been,  that 
a  condition  or  restriction  which  wonld  sus- 
pend all  power  of  allenatitm  for  a  sit^le 
day  is  inconsistent  with  the  estate  grantedi 
unreasonable,  and  void."  Bee  also  2 
Jarman,  Wills.  2d  ed.  1490.  This  seems  to 
accord  with  the  definition  of  a  fee  simple 
estate  in  our  Codes.  See  also,  in  this  con- 
nection, Manierre  v.  Welling,  32  R.  I.  104, 
7Q  AtL  607,  Ann.  Gas.  1012C,  1311,  and 
note. 

In  24  Am.  ft  Eng.  Enc.  Law,  2d  ed.  887, 
it  is  said:  "There  are  many  dieta,  as  well 
as  a  few  direct  authorities,  to  the  effect 
that  restraints  on  alienation  for  a  limited 
time  are  valid;  but  In  a  number  of  cases 
the  validity  of  such  restraints  has  been  said 
to  be  doubtful,  and  on  principle,  and  ac- 
cording to  the  weight  of  authority,  9l  re- 
striction, whether  by  way  of  condition  or  of 
limitation  over  or  of  bare  prohibition 
against  any  and  all  alienation,  although 
for  a  limited  time,  of  a  vested  estate  in 
fee,  whether  in  possession  or  remainder,  ia 
void.  In  the  case  of  a  contingent  remain- 
der, however,  or .  of  any  other  Interest 
not  vested,  a  restriction  upon  the  power  of 
alienation  to  last  as  long  as  the  interest 
remains  contingent  is  valid."  As  stated 
above,  we  need  not  consider  the  subject  of 
conditions  or  limitations  over,  here  men- 
tioned, as  they  are  not  now  involved.  In 
jurisdictions  where  it  is  held  that  a  re- 
straint upon  the  right  to  sell  a  fee  simple 
interest  for  a  limited  time  is  permissible,  it 
is  generally  held  that,  to  be  enforceable,  it 
must  be  coupled  with  a  reveraiai  or  a  Ua^- 
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tatlon  over.  1  Wairell^  Vend,  ft  P.  2d  ed. 
I  4S1»  p.  682;  FowUcM  t.  Wagoner,  — 
Tenn.  — ^  46  8.  W.  SSfl;  Fowler  v.  Duhme, 
14S  Ind.  248,  42  N.  E.  JB»Z,  637.  In  1  War- 
TeUe^  Vend.  &  P.  8d  ed.  |  4S3,  p.  633,  it  is 
■aid:  "Keetoainta  with  respect  to  time 
have  in  aereral  instances  been  held  good, 
and  the  oonditiona  auBtained,  provided  the 
restriction  is  limited  to  a  'reaeonable 
period;'  but  the  wei^t  of  authority  would 
seem  to  be  against  the  valldify  of  restraints 
upon  alioiatirai,  however  limited  in  time." 
See  alio  Gray,  Beatrainta  on  Alienation,  2d 
ed.  S8  64,  106,  et  acq. 

Without  entering  at  length  into  the  vari- 
ous authorities  on  this  subject,  we  think  it 
is  clear  that,  if  the  test  applicable  to  con- 
veyances of  a  fee  simple  estate  with  an  at- 
tmpted  restriction  on  alienation  were  ap- 
plied to  the  previaion  of  the  bond  for  title 
now  under  oondderatlott,  it  wonld  not  be 
valid.  Even  ahould  we  follow  those  autiiori- 
ties  whieh  hold  that  there  mi^  be  a  re- 
straint upon  alienation  for  a  reasonable 
tine,  the  reetrftiirt  sought  to  be  imposed  In 
this  bond  Is  not  in  terms  limited  as  to  time. 
The  preceding  provision  of  the  bond,  which 
deelares  time  to  be  of  the  essence  of  the  con- 
tract,  and  aiithorises,  or  seeks  to  authorize, 
a  forfeiture  in  case  of  nonpayment,  cannot 
help  the  case.  It  did  not  declare  a  reason- 
able time  within  which  there  anould  be  no 
alienation;  nor  does  it  appear  that  the 
obligor  in  the  bond  has  in  any  manner 
sought  to  declare  a  forfeiture.  If  it  could 
be  held  that  this  amounted  to  a  restraint 
upon  alienation  for  a  reaaonable  time, 
namely,  until  the  last  payment  should  fall 
due,  ft  eould  only  be  enforced  for  the  bene- 
fit of  the  obligor.  And  when  Mrs.  Holmes 
recdved  the  purchase  mon^  due  to  her  in 
full,  she  had  no  further  right  to  insist  on 
the  restraint  upon  alienation. 

The  writ^  has  dwelt  at  some  length  'on 
the  question  <jt  restraint  upon  alienation  of 
a  fee  simple  estate,  because  it  is  an  impor- 
tant principle  in  the  law  of  real  estate, 
and  there  should  be  no  misapprehension  as 
to  and  also  because  in  consultation  some 
of  our  brethren  were  of  the  opinion  that 
the  analogy  is  important,  if  not  controlling, 
in  the  case.  In  so  far  as  the  argument 
rests  upon  the  rule  that  at  common  law 
ehoses  in  action  were  not  assignable,  so  as 
to  convey  title,  but  only  an  equitable  inter- 
est, it  is  sufflcient  to  say  that  this  rule  has 
been  changed  by  our  statute.  In  Civil  Code, 
S  3853,  it  is  dechtred  that  "all  chosea  in 
action  arising  upon  contract  may  be 
assigned  so  as  to  vest  the  title  in  the 
assignee,  but  he  takes  it,  except  negotiable 
securities,  subject  to  the  equities  existing 
between  the  assignor  and  debtor  at  tlie 
time  of  the  assignment,  and  until  notice 
47 


of  the  aasignment  is  given  to  the  person 
liable."  In  Bewick  Lumber  Co.  t.  Hall,  04 
Oa.  639,  21  S.  E.  164,  a  written  instrument 
was  as  follows:  "  'Credit  check  16.60.  Num- 
ber 6S7.  February  20,  1801.  Isaned  to 
Aaron  Hatton.  Not  transferable.  Payable 
on  demand  in  merchandise  by  Bewick  Lum- 
ber Company.  Johnsonville,  Georgia.  Q. 
B.  Monroe.' "  It  was  held  that  this  was  a 
chose  in  action  arising  upon  a  contract, 
and  that  it  was  assignable  under  the  pro- 
visions of  the  Code  section  above  quoted. 
This  ruling  was  made  in  spite  of  the  fact 
that  the  paper  contained  the  words  "not 
transferable."  It  mi^  be  remarked,  how- 
ever, that  this  was  not  an'  executory  con- 
tract containing  mutual  obligations.  That 
class  of  contracts  will  be  next  considered. 

The  third  ground  upon  which  the  argu- 
ment resta  is  that  parties  have  a  right  to 
contract,  and,  among  other  terms  of  a  con- 
tract, to  provide,  that  it  shall  not  be  assign- 
able, and  that,  as  against  the  party  who 
does  not  consent  to  the  assignment,  the 
assignee  obtains  no  right.  .Certain  elassee 
of  contracts  are  inherently  nonassignable 
in  their  character,  such  as  promises  to 
marry,  or  engagements  for  personal  services, 
requiring  skill,  science,  or  peculiar  qualifl- 
cations.  When  rights  arising  out  con- 
tract are  coupled  with  obligations  to  be  per- 
formed by  the  contractor,  and  involve  such 
a  relation  of  personal  confidence  that  it  must 
have  been  intended  that  the  rights  ahould 
be  exercised  and  the  obligations  performed 
by  him  alone,  the  contract,  including  both 
his  rights  and  his  obligations,  cannot  be 
assigned  without  the  consent  of  the  other 
party  to  such  contract.  The  rule  ia  some- 
times stated  by  saying:  "Contract  rights 
coupled  with  liabilities,  or  involving  a  rela- 
tion of  personal  confidenoe  between  the 
parties,  cannot  be  transferred  to  a  third 
person  by  one  of  the'  parties  to  the  con- 
tract, without  the  assent  of  the  other." 

Tifton,  T.  &  G.  R.  Co.  v.  Bedgood,  116 
Ga.  945,  43  S.  E.  257.  That  case  furnishes 
an  illustration  of  the  rule.  The  contract 
then  before  the  court  bound  a  railway  com- 
pany, for  a  sufficient  consideration,  to  put 
in  a  side  track  to  connect  ita  main  line 
with  the  sawmill  of  a  certain  firm,  and  to 
transport  over  ita  railway  lumber  shipped 
by  that  firm  at  a  certain  rate;  and  it 
bound  the  firm  to  ship  all  the  lumber  cut 
by  them  over  the  company's  railway,  with 
a  named  exception.  The  firm  entered  upon 
the  contract  an  assignment  of  their  inter- 
est in  it,  and  the  transferee  entered  upon 
it  an  assignment  to  another  firm,  who 
sought  to  enforce  the  contract  against  the 
railway  company.  It  was  held  that  such  a 
contract  was  not  assignable  without  the 
consent  of  the  railway  company^  . 
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In  Sims  t.  Cordele  Ice  Co.  119  Ga.  697, 
40  8.  E.  841,  it  woB  held  that  an  option  or 
emtraet  right  to  purchase  deeignated  prop- 
erty within  a  given  time  at  a  stipulated 
price,  payable  In  instalments,  and  coupled 
with  certain  other  agreements,  upon  the 
credit  of  the  person  owning  such  right,  was 
not  assignable  without  the  consent  of  the 
other  party. 

In  Simms  t.  Lide,  94  Oa.  S68,  21  S.  E. 
220,  a  contract  under  seal  was  made  by 
the  owner  of  land  to  convey  it  to  another 
upon  payment  of  a  stipulated  price  within 
■  given  time.  It  recited  a  consideration  of 
$fi.  Before  the  end  of  the  period  men- 
tioned, tha  obligee  in  the  contract  agreed 
with  another  person  to  sell  his  interest  in 
the  land  arising  under  Huch  contract.  He 
caused  the  amount  of  purchase  money  to  be 
tendered  to  the  maker  of  the  agreement, 
which  she  refused..  He  then  filed  an  equi- 
table petition,  for  the  use  of  the  person 
with  whom  he  had  contracted,  to  enforce 
specific  performance.  It  was  held  by  this 
court  that,  after,  the  obligee  in  tbe  con- 
tract had  elected  to  pay  the  stipulated 
price,  and  had  tendered  it  within  the  speci- 
fied time,  and  demanded  a  eonv^ance, 
specific  performance  might  be  enforced  at 
his  instance,  "suing  in  behalf  of  a  third 
person  to  whom  he  haa  sold  all  his  interest 
in  the  premises  or  in  the  contract  sought 
to  be  enforced." 

In  Perry  v.  Paschal,  lOS  Oa.  134,  29  S. 
E.  708,  Perry  executed  to  Sims  a  paper  in 
the  following  terms:  "Thie  is  to  certify  that 
I  have  this  day  bargained  to  Jim  Sims  50 
acres  of  land  off  of  the  southeast  corner  of 
lot  No.  240  in  the  4th  district  of  Terrell 
county,  Georgia;  the  road  running  from 
the  ^yea  place  to  Dorse  Henry's  being  the 
line.  I  agree  to  make  him  a  good  title  on 
his  paying  me  $500.  I  agree  to  run  said 
amount  three  years,  provided  he  pays  the 
rent  promptly."  Within  less  than  a  year 
after  the  making  of  this  instrument,  a  eer- 
tain  person,  on  behalf  of  Sims,  tendered  to 
Perry  the  principal  and  interest  in  full, 
and  demanded  that  a  deed  be  made  to  Sims. 
Perry  declined  to  do  so.  Two  days  later 
Sims  transferred  all  his  interest  under  the 
paper  to  one  Paschal.  Paschal  tendered  to 
Perry  the  principal  and  interest  due,  and 
demanded  a  deed,  which  was  refused- 
Paschal  filed  an  equitable  petition  to  com- 
pel specific  performance.  It  was  held  that 
"an  aRsignee  of  such  an  agreement,  who 
takes  it  from  the  vendee,  being  thereby 
siibro^ted  to  all  his  rights,  assumes,  upon 
fltinf;  a  proceeding  to  enforce  the  ajfreement. 
all  his  liabilities  thereunder,  and  upon  a 
rontimiance  of  the  tender  is  entitled  to 
maintain  an  action  for  specific  performance 
of  the  agreement.** 
il  L.K.A.(^'.S.) 


I  In  Sims  v.  Cordele  Ice  Co.  supra,  the  two 
cases  last  cited  were  distinguished  from 
the  one  then  under  consideration,  on  the 
ground  that  tiie  right  to  purchase  the  prop- 
erty in  controversy  tor  a  designated  sum 
was  neither  coupled  with  the  assiunption 
of  uiy  further  liability  by  the  purchaser 
to  the  seller,  nor  did  it  involve  any  rela- 
tion of  personal  confidence  between  the  par- 
ties. In  other  woords,  where  it  was  a  mere 
matter  of  paying  the  money  and  taking  a 
title,  and  the  money  was  paid  or  tendered, 
so  that  no  further  obligation  remained 
open  for  performance,  the  contract  was 
assignable. 

In  Bobinson  t.  Perry,  21  Oa.  183,  68  Am. 
Dec.  455,  R.  and  P.  entered  into  a  contract 
by  which  P.  leased  from  R.  a  lot  of  land  for 
five  years,  covenanting  to  build  on  it  a  com- 
fortable cabin,  and  clear  and  keep  under 
good  fence  20  acres  of  the  lot,  or  more  if 
he  chose,  and  at  the  expiration  of  five  years 
to  pay  R.  9100  for  the  land,  and  in  the 
meantime  to  pay  the  taxes  oa  the  lot,  and 
th«i  the  title  to  the  land  was  to  he  made 
to  him  by  B.  P.  assigned  his  interest  in 
the  land.  It  was  held  that  the  interest 
was  assignable,  and  that  the  assignees 
might  have  specific  performance  of  R.  oa 
showing  compliance  with  the  covenants  to 
be  performed  by  P.  In  these  cases  the  ques- 
tion of  limiting  by  agreement  the  power  to 
assign  a  contract,  so  as  to  transfer  both 
the  rights  and  duties  of  the  party  attempt- 
ing to  make  the  assignment,  was  not  in- 
volved. But  they  throw  light  on  the  ques- 
tion, by  illustrating  the  difference  between 
the  assignability  of  an  executory  contract 
inrolving  liabilities  and  mutual  obligations, 
and  one  involving  merely  the  payment  of  a 
sum  of  money  and  the  taking  of  title,  where 
the  purchase  money  is  paid  or  tendered. 
This  distinction  is  important  in  connection 
with  *contracts  which  contain  a  provision 
against  assignment,  as  well  as  in  r^ard  to 
contracts  which  are  nonassignable  witliout 
such  a  provision,  as  will  be  aem  later  on. 

It  has  been  quite  frequently  said  that  the 
parties  to  an  executory  contract  may  in 
terms  prohibit- its  assignment,  so  tliat  an 
assignee  does  not  succeed  to  any  rights  in 
the  contract  by  virtue  of  the  assignment. 
This  broad  statement,  however,  is  subject 
to  certain  modifications.  It  would  hardly 
be  held  that  a  vendor  and  vendee  of  land 
could  contract  that  the  vendee  shoald  never 
assign  or  yield  possession  of  tlie  land  sold, 
and  thus  preclude  it  from  being  seized  and 
sold  for  tjie  vendee's  debts.  As  to  a  con- 
tract for  the  sale  of  land,  such  a  provision 
is  simply  for  the  benefit  or  security  of  the 
vendor.  If  the  vendor  receives  the  full  pur- 
chase price,  he  needs  no  further  security, 
and  can  no  longer  insist  on  a  provision 
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against  alienation  or  assignment,  the  object 
of  wliich  waa  to  secure  such  payment  or  to 
limit  liis  dealings  in  regard  to  the  sale  to 
bis  vendee.  If  a  case  might  arise  where 
other  rights  of  the  vendor  than  the  payment 
of  the  purchase  money  require  protection, 
no  such  fact  appears  in  this  cMe.  The 
vendor  may  also  waiTe  such  a  provision 
by  his  conduct. 

In  Cheney  v.  Bilby,  20  C.  C.  A.  291,  36 
U.  S.  App.  720,  74  Fed.  62,  a  contract  for 
the  sale  of  land  contained  a  stipulation 
"  'that  no  assignment  of  the  premises  or  of 
this  contract  shall  be  valid  unless  with  the 
Written  consent  of  the  first  party  and  by 
the  indorsement  of  the  assignment  here- 
on."* An  assignment  waa  made.  Subse- 
(^oently  the  assignee,  filed  an  equitable  peti- 
tion against  the  vendor,  alleging  that  all 
of  the  engagements  of  the  vendee  had  been 
promptly  fulfilled.  One  objection  raised 
was  that,  if  it  should  be  conceded  that  the 
ori^nal  vendee  could  enforce  specific  per- 
formance of  the  contract,  his  assignee  could 
not  do  so.  Caldwell.  J.,  said:  "This  re- 
straint upon  the  power  of  the  purchaser  to 
assign  the  contract  unquestionably  expired 
when  the  last  purchase  money  note  fell  due, 
and  complete  performance  of  the  contract 
was  tendered  by  the  complainant.  The  com- 
plainant's right  to  a  deed  then  became  abso- 
lute. From  that  time  the  seller  was  a  mere 
naked  trustee  of  the  legal  title,  and  the 
purchaser  or  his  vendee  the  equitable  owner 
of  the  land.  It  was  no  longer  any  concern 
of  the  seller  what  the  beneficial  owner  of 
the  land  did  with  it,  for  he  no  longer  had 
any  interest  in  it.  The  purchaser  had  the 
right  to  convey  his  equitable  title  or  assign 
bis  contract  to  whom  he  pleased,  without 
asking  Cheney's  consent;  and  bis  vendee 
n-ould  succeed  to  all  his  rights."  It  was 
then  said  that  the  sale  or  assignment  had 
in  fact  been  ratified,  and  it  was  added:  "In- 
asmuch, then,  as  the  provision  in  question 
nas  only  intended  to  secure  the  faithful 
performance  of  the  agreement  by  the  pur- 
ebaaer  or  bis  assignee,  it  would  be  both  un- 
reasonable and  inequitable  to  hold  that 
Cheney,  the  vendor,  is  privileged  to  take 
advantage  of  the  provision,  to  avoid  per- 
formance on  his  part,  after  the  entire 
amount  of  the  purchase  money  has  been 
promptly  paid  or  tendered.  We  must 
assume,  whatever  may  be  the  fact  in  this 
regard,  that  the  provision  against  assign- 
ing the  contract  without  the  vendor's  con- 
sent was  inserted  therein  for  an  honest 
and  legitimate  purpose;  that  is  to  say,  for 
tbe  purpose  of  securing  the  punctual  pay- 
ment of  the  purchase  money,  and  a  full 
compliance  with  other  executory  agree- 
ments, either  by  the  original  purchaser  or 
by  his  assignee." 
47  L.RJl.(N.S.) 


In  Qrigg  v.  Landis,  21  N.  J.  Eq.  405,  it 
was  held  that,  where  it  appears  on  the 
face  of  a  contract  respecting  the  sale  of 
land  that  the  prohibition  of  assignment  is 
not  the  main  purpose  of  the  covenant,  but 
a  mere  incident  to  and  security  for  such 
purpose,  the  contract  is  assignable  in  equity, 
and  the  assignee  has  all  the  equitable 
rights  of  the  assignor.  It  was  said  that, 
the  restriction  being  in  the  nature  of  a 
mere  security  for  the  performance  of  the 
principal  covenants,  such  relief  may  be 
given  by  a  court  of  equity  as  shall  appear 
to  be  equitable  under  the  circumstances  of 
the  case.  See  also  Wagner  v.  Cheney,  16 
Neb.  202.  20  N.  W.  222 ;  Johnson  t.  Eklund, 
72  Minn.  195,  75  N.  W.  14;  Thomassen  t. 
De  Goey,  133  Iowa,  278,  119  Am.  St.  Rep. 
605,  110  N.  W.  581. 

Turning  now  to  some  of  tbe  decisions  in 
this  atate.  in  Street  v.  Lynch,  38  Ga.  631, 
Burnett  purchased  land  from  Hanna,  took 
a  bond  for  title,  and  paid  bim  a  part  of 
the  purchase  money.  Lynch  bought  the 
land  from  Burnett,  paid  tbe  entire  purchase 
money,  and  took  a  bond  for  title.  Burnett 
deposited  with  him  the  grants  from  the 
state  of  Georgia,  and  promised  to  return 
home  and  pay  the  balance  of  the  purchase 
money  to  Hanna,  and  then  make  a  deed  to 
Lynch.  Instead  of  doing  so,  Burnett  sold 
tbe  land  to  Street  before  he  paid  the  bal- 
ance of  the  purchase  mon^  to  Hanna;  and 
Burnett  and  Street  went  to  the  widow  and 
father  of  Hanna,  who  had  died,  and  Bur- 
nett paid  the  balance  due  on  tbe  land  with 
part  of  the  money  which  Street  was  to  pay 
him  for  the  land,  and  at  bis  request  the 
Hannas  made  the  deed,  not  to  him  for 
Lynch's  benefit,  but  to  Street,  the  subse- 
quent purchaser.  Chief  Justice  Brown  said : 
"Now  the  whole  case  would  seem  to  turn 
upon  notice.  If  Street,  at  tbe  time  he  made 
the  purchase,  had  notice  of  the  sale  to 
Lynch,  he  took  subject  to  the  rights  of 
Lynch,  and  held  the  land  as  a  trustee  for 
Lynch,  and  the  most  he  could  claim  was 
that  Lynch  pay  him  the  amount  of  balance 
of  purchase  money  paid  by  bim  to  Hanna, 
when  he  waa  bound  to  make  Lynch  a  deed 
and  deliver  tbe  possession  to  him." 

In  Brown  v.  Crane,  47  Ga.  483,  it  was 
held:  "Where  M.  held  a  tract  of  land  uit- 
der  bond  for  titles  from  W.,  and  sold  the 
same  to  C,  executing  a  bond  to  make  a  fee 
simple  title  so  soon  as  he  obtained  a  title 
from  W.,  C.  paying  the  purchase  money  in 
full,  and  H.,  with  a  full  knowledge  of  these 
facts,  confederating  with  others,  by  threats, 
etc.,  induced  M.  to  sell  the  land  and  to 
transfer  to  him  W.'s  bond,  under  which 
transfer  B.  procured  a  deed  from  W,,  held, 
that  a  demurrer  to  a  bill  filed  by  C,  setting 
ap  the  foregoing  facts  and  praying  that  B. 
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may  be  decreed  to  execute  bim  a  title  to 
said  land,  was  properly  overruled."  Chief 
Justice  Warner  in  the  opinion  said:  "The 
view  which  a  court  of  equity  will  take  of  it 
is  to  regard  the  defendant  as  holding  the 
legal  title  to  the  land  in  truBt  for  the  hene- 
fit  of  the  complainant,  who  had  previously 
purchased  and  paid  for  it,  and  of  which  fact 
the  defendant  had  full  knowledge  at  the 
time  he  purchased  the  land  from  Maulden 
and  procured  the  legal  title  thereto  to  him- 
self." 

In  each  of  these  cases  there  was  no  di- 
rect assignment  of  the  bond  for  title  held 
by  the  original  vendee,  but  he  gave  an  inde- 
pendent bond  for  title  and  received  the  pur- 
chase money;  and  it  was  held  that  one  who 
took  with  notice  of  that  fact  took  subject  to 
the  right  of  such  purchaser.  In  the  present 
case,  the  original  obligee  in  the  bond  con- 
veyed the  land  by  warranty  deed  to  Single- 
tary,  and  the  evidence  sufficiently  shows 
that  Grimsley  took  his  deed  from  the  obligor 
with  notice  of  Singletary'a  rights.  See  also 
Bryant  v.  Booze,  65  Ga.  438;  Pearson  v. 
Couraon,  129  Ga.  656,  659,  59  S.  E.  907. 

It  is  true  that,  in  the  cases  from  which 
quotations  are  made  above,  the  original 
bond  for  title  did  not  contain  a  stipulation 
against  a  transfer.  But  if  wc  are  correct 
in  the  statement  which  we  have  made,  that 
the  ground  on  which  such  a  stipulation 
can  be  sustained  in  an  executory  contract 
ii  for  the  protection  of  the  vendor,  that 
there  was  no  hint  of  any  right  on  the  part 
of  Mrs.  Holmes  requiring  protection,  except 
to  secure  payment  of  the  purchase  money, 
and  that  when  she  had  been  fully  paid,  she 
could  not  further  insist  on  such  a  stipula- 
tion as  against  the  grantee  of  her  purchaser, 
then,  under  the  facts  of  this  case,  the  stipu- 
lation in  the  bond  for  title  had  served  its 
purpose  and  was  no  longer  of  force.  Mrs. 
Holmes  did  no  more  than  protect  herself 
by  such  a  stipulation  until  she  received  her 
purchase  money.  She  had  received  it  in 
full.  She  conveyed  her  title,  and  took  up 
her  bond  for  title.  While  she  was  named 
as  a  party  in  the  action,  it  appears  in  the 
eridence  that  she  died,  and  her  adminis- 
trator appeared  not  to  have  been  made  a 
party;  so  that  neither  she  in  her  lifetime 
Dor  her  administrator  after  her  death  ap- 
peared and  sought  to  enforce  the  stipula- 
tion against  assignment.  The  only  persons 
who  are  attempting  to  assert  priority  over 
the  rights  of  Singletary,  and  who  claim  that 
Singletary  has  no  interest  because  of  such 
stipulation  in  the  original  bond,  are  Grims- 
tey,  who  took  with  notice  of  Singletary's 
rights,  and  sought  to  get  advantage  of  the 
payments  which  had  been  made  by  the  lat- 
ter, and  Caroline  Cowart,  who  could  not 
set  up  such  a  claim  igaiiut  her  warrant 
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deed.  In  this  respect  the  case  differs  from 
such  a  case  as  tluit  of  Lockerby  v.  Amon, 
64  Wash.  24,  3fi  L.R.A.(N.S.)  1064,  116 
Pac.  463,  Ann.  Gas.  1913  A,  228,  if  we 
should  follow  the  court  in  speculating  as 
to  whether  the  vendor  might  have  had  some 
other  need  for  protection  operating  after 
payment  or  tender  of  the  purchase  monqr, 
which  a  majority  of  this  court  are  not  pre- 
pared to  do. 

Under  the  facts  as  disclosed  by  the  evi- 
dence, Grimsley  and  Caroline  Cowart  could 
not  defeat  Singletary's  rights  because  of  the 
stipulation  in  the  bond  from  Mrs.  Holmes 
to  Caroline  Cowart  that  it  shoxUd  not  1m 
transferred. 

Judgment  afErmed. 

All  the  Justices  concur,  except— 
Hill,  J.,  dissenting: 

I  cannot  concur  in  the  decision  readied 
by  my  learned  brethren  in  this  case.  The 
evidence  tends  to  show  that  Mrs.  Holmes 
owned  a  farm  in  Early  county.  She  had 
leased  it  for  a  number  of  years  to  Single- 
tary, who  in  turn  subrented  it,  first  to  Shep 
Cowart,  and  later  to  his  wife,  Caroline. 
At  the  expiration  of  the  lease  to  Singletary, 
Caroline  Cowart,  whose  husband  had  be- 
come involved  in  debt,  and  who  had  former- 
ly belonged  as  a  slave  to  the  parents  of 
Mrs.  Holmes,  made  a  contract  of  purchase 
for  the  lot  of  land  in  controversy  with  Mrs. 
Holmes  for  the  sum  of  $1,250,  the  latter 
executing  to  Caroline  a  bond  for  title,  with 
the  stipulation  that  "this  bond  is  not 
transferable  to  anyone."  Sipgletary  was 
a  merchant  and  did  a  supply  business.  The 
Cowarts  were  indebted  to  him  for  supplies 
for  the  farm.  Caroline,  before  the  first 
purchase  money  note  became  due,  and  be- 
fore she  had  paid  any  of  the  purchase 
money,  executed  a  deed  to  the  land  to 
Singletary,  "for  and  consideration  of  that 
A.  J.  Singletary  will  comply  with  the  con- 
ditions of  the  bond  she  holds  from  Mrs. 
E.  E.  Holmes,  receipt  of  which  is  hereby 
acknowledged."  Contemporaneously  with 
the  execution  of  the  deed,  Singletary  exe- 
cuted an  instrument  by  the  terms  of  which 
he  declared  that  he  had  "leased  to  Caro- 
line Cowart  all  of  the  cleared  land"  on  the 
lot  in  controversy,  for  a  term  of  six  years, 
the  consideration  of  the  lease  being  1,750 
pounds  of  middling  lint  cotton  payable 
October  1st  each  year.  It  is  stipulated  in 
this  lease  that  Singletary  agrees  at  the 
"termination  or  end  of  this  lease,  should  the 
said  Cowart  pay  all  rents  that  may  be  due 
on  this  lease  and  all  other  indebtedness  that 
she  mav  owe  said  Singletary,  and  in  addi- 
tion 1750,  then  the  said  Singletary  agrees 
to  make  said  Cowart  %  dead  to  s^  lot  of 
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lud.  It  is  ^tinetly  nnderstood  that  this 
iv  a  lean  contract,  and  not  a  tale;  but,  ai 
stated,  should  said  Cowart  at  the  termi- 
nation of  thii  lease  pay  all  rents,  all  other 
indebtedness,  and  $750,  the  deed  is  to  be 
nade." 

The  evidence  of  Caroline  and  her  husband 
tended  to  sbow  that  she  did  not  know  she 
was  ezeenting  a  deed  to  Singletary;  that 
they  were  Ignorant,  and  could  neither  read 
nor  write,  and  were  told  by  Singletary 
that  the  instrument  was  merely  a  "ehow- 
ing^  or  note  for  what  they  owed  Singletary. 
The  testimony  of  Singletary  tended  to  deigr 
ail  this,  and  to  show  that  it  was  understood 
that  the  instrument  signed  was  a  deed. 
Caroline  brought  cotton  to  Singletary  each 
fall  after  the  lease,  which  her  evidence  tend- 
ed to  show  was  to  be  applied  by  him,  as 
her  agent,  to  the  land  notes  of  Mrs.  Holmes. 
Singletary  insistB  that  he  paid  the  money 
arising  from  the  sale  of  the  cotton  to  Mrs. 
Holmes  on  his  own  account  as  part  of  the 
purchase  money,  and  not  on  the  contract 
of  Caroline  with  Mrs.  Holmes. 

He  testified: 

I  would  not  say  positively  I  wrote  and 
told  her  I  had  bought  the  land  or  not.  I 
would  not  say  I  wrote  her  that,  but  I  wrote 
her  to  give  her  to  understand  that  it  was 
a  good  debt,  and  I  would  take  it  up;  hut 
I  would  not  say  that  I  wrote  her,  and  told 
her  (  aroiine  had  deeded  me  the  land.  She 
Icnew  1  was  paying  them.  She  knew  I  wrote 
and  told  her  to  send  them  to  the  bank. 
Q.  She  did  not  know  who  it  was  fort 
A,  I  don't  reckon  she  did.  I  wrote  and 
told  her  T  would  pay  the  notes.  .  .  • 
I  just  wrote  Mrs.  Holmes  I  would  see  the 
notes  were  paid. 

The  evidence  tends  to  show  that  Single- 
tary paid  a  portion  of  the  notes,  the  first 
four  directly  to  Mrs.  I^olmes,  and  the  oth- 
ers through  the  hank.  Caroline  had  pos- 
session of  the  first  four  notes  paid.  After 
a  number  of  the  notes  had  been  paid  by  or 
through  Singletary,  the  evidence  tends  to 
show  that  Caroline  induced  R.  S.  Grimsley 
to  take  up  the  remaining  purchase  money 
notes,  amounting  to  $727,  which  he  paid  to 
Mrs.  Holmes  upon  Caroline's  request,  and 
Mrs,  Holmes  consented  to,  and  did,  execute 
a  warranty  de^  to  Grimsley,  upon  the 
promise  of  the  latter  to  give  Caroline  a 
home  for  her  lifetime.  After  the  execution 
of  the  deed  from  Mrs.  Holmes  to  Grimsley 
the  latter  executed  a  deed  to  Caroline  to 
"a  life  interest"  in  ono  half  of  the  lot  of 
land  in  controversy.  It  is  provided  in  thi^ 
deed  that,  in  the  event  the  land  shall  h* 
levied  upon  by  any  process  whatever,  or 
that  Caroline  or  Shep  Cowart  shall  lease  or 
sell  the  land,  it  shall  revert  to  the  grantor. 
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From  a  careful  inspection  of  the  record 
in  this  case,  I  think  that  the  court  erred 
ir  entering  a  decree  requiring  Grimsley  to 
execute  to  Singletary  a  deed  to  the  prem- 
ises in  dispute.  I  am  aware  of  the  rule 
that  "if,  after  notice  that  another  has  made 
a  contract  for  the  purchase  of  land,  a  third 
person  cuts  in,  buys  it,  and  take  a  con 
veyance,  such  person  stands  in  the  place  of 
his  vendor,  and  a  court  of  equity,  if  it 
would  decree  a  specific  performance  of  tlie 
contract  against  the  latter,  will  render  a 
like  decree  against  the  former."  Bryant  v. 
Booze,  66  GtH.  438.  But  the  present  case 
is  different  from  the  Bryant  Case.  There 
is  no  evidence  in  the  instant  case  that  Mrs. 
Holmes,  the  original  vendor,  ever  knew  tliat 
Caroline  had  sold  to  Singletary  a  title  tliat 
she  did  not  possess.  The  title  was  in  Mrs. 
Holmes,  and  she  was  not  hound,  in  selling 
it,  to  examine  the  records  and  see  whether 
someone  else  claimed  a  title  to  her  land. 
This  duty  may  be  upon  a  purchaser,  hut  not 
upon  one  having  the  legal  title  and  who  de- 
sires to  sell;  and  it  is  clear  that  Mrs. 
Holmes  had  the  legal  title.  Hot  is  there 
in  the  record  any  evidence  tending  to  show 
that  Mrs.  Holmes  knew  that  Singletary  was 
paying  her  the  money  for  himself,  but,  on 
the  contrary,  Singletary  testified,  "I  don't 
reckon  she  did"  know  whom  the  money  was 
paid  for.  Under  the  circumstances,  Mrs. 
Holmes  could  not  be  made  to  execute  a  deed 
to  Singletary.  She  had  not  contracted  with 
nor  sold  to  him  the  land.  She  had  no 
knowledge  that  he  was  paying  her  the  notes 
EU  a  purchaser  from  herself,  or  from  Caro- 
line. She  had  sold  to  another  (Caroline), 
and  the  latter  had  requested  that  titles 
be  made  to  Grimsley.  How  could  Mrs. 
Holmes  be  made  to  perform  specifically  to 
Singletary,  when  she  had  never  contracted 
to  do  so,  or  in  any  other  way  become 
uound  to  do  soT  If  she  cannot  be  made  to 
perform  specifically  as  to  Singletary,  I  fail 
to  sec  how  her  vendee  can  be  so  compelled. 
Mrs.  Holmen's  administrator  was  not  a 
party  to  this  suit. 

It  is  argued  that  the  assignee  of  the 
obligee  in  the  bond  stands  in  the  shoes  of 
the  obligee,  and  that  when  part  of  the  pur- 
chase money  is  paid  by  the  assignee,  and 
the  remainder  is  tendered  by  him  to  the 
vendor,  the  latter  will  be  compelled  to  exe- 
cute a  conveyance.  But  the  reply  is  that 
there  was  a  restriction  in  the  bond  for  title 
that  it  was  not  to  be  transferable.  The 
assignee  had  notice  of  the  restriction;  and 
there  is  authority  that  such  restriction,  if 
reasonable,  is  valid.  Thus  "a  condition 
may  be  imposed  in  a  deed  on  the  power 
nf  alienation  in  certain  cases,  as  that  the 
'and  shall  not  be  conveyed  before  a  certain 
date,  or  to  a  certain  person."    2  Devlin, 
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Real  Estate,  g  382.  In  the  case  of  Grigg 
r.  Landia,  19  K.  J.  Eq.  350-353,  it  ia  said: 
"Aay  peraon  in  lelling  hia  properly,  or 
making  a  contract  for  the  sale,  haa  the 
right  to  make  aueh  agreement!  and  eondi- 
tiona  as  the  purchaser  will  assent  to,  pro- 
vided they  are  not  contrary  to  law,  or  the 
policy  of  the  law.  It  ia  not  allowed  to  make 
property  inalienable;  it  is  contrary  to  the 
policy  of  the  law;  but  it  is  permitted  to  re- 
strain alienation  for  a  limited  time,  or  for 
certain  apedfled  purposes,  or  on  certain 
conditions.  .  .  .  And  there  ia  nothing 
Inequitahla  in  the  provisiiSn  that  until  all 
urears  are  paid  up,  and  all  stipulations 
complied  with,  the  contract  shall  not  be 
assigned,  eroi  in  equity.  It  must  be  held, 
therefor^  that  the  assignment,  made  in  ex- 
press violation  of  the  positive  provisibns  of 
the  contract,  is  void,  and  the  complainant, 
claiming  through  aoeh  aasignment,  ia  en- 
titled to  no  relief  in  equity." 

In  1  Warvelle,  Vendors,  2d  ed.  |  452,  it  is 
said :  "While  the  general  principle  that  the 
conveyance  of  an  estate  in  fee  simple  im* 
ports  absohite  ownership  in  the  grantee,  and 
that  any  restriction  or  condition  imposed  in- 
consistent with  or  repugnant  to  the  estate 
so  granted  it  void,  seems  to  have  been 
adopted  as  a  universal  rule  of  law,  it 
has  netertheleaa  been  held  in  England  from 
very  early  times  that  partial  restraints  may 
properly  be  annexed  to  a  grant  of  the  fee, 
and  that  the  grantee  may  not  disregard 
such  partial  restnunt  under  penal^  of  for- 
feiture at  his  estate.  This  doctrine  has  also 
been  recognized  in  some  of  the  American 
states,  and  in  a  number  of  instances  it  has 
been  held  that  a  condition  not  to  alien  te 
a  particular  person  or  persons  is  valid," — 
citing  Cowell  v.  Colorado  Springs  Co.  100 
U.  S.  65,  26  L.  ed.  647;  Gray  v.  Blanchard, 
8  Pick.  284;  Jackson  ex  dem.  Lewis  v. 
Sehuts,  18  Johns.  174,  8  Am.  Dec  195. 
Likewise:  "Restraints  with  respect  to  time 
have  in  several  instancu  been  held  good, 
and  the  conditions  sustained,  provided  the 
restriction  ia  limited  to  a  'reasonable 
period.*"  Id.  S  453,  citing  Stewart  v.  Brady. 
3  Bush,  623 ;  Dougal  v.  Fryer,  3  Mo.  40,  22 
Am.  Dee.  458 ;  Langdon  t.  Ingram,  28  Ind. 
360. 

In  the  case  of  Lockerby  v.  Amon,  64 
Wash.  24,  36  L.R.A.(N.S.)  1064,  116  Pac. 
463,  Ann.  Cas.  1913  A,  228.  the  defendants 
entered  into  a  written  contract  whereby 
they  agreed  to  sell  B.  certain  real  estate. 
A  cash  payment  was  made,  and  the  remain- 
der was  to  be  paid  on  or  before  two  years 
after  the  date  of  the  contract,  with  inter- 
est at  8  per  cent  per  annum.  It  was  pro- 
vided in  the  contract  that  the  "parties  of 
the  first  part  will  sell  to  the  said  party  of 
the  second  part,  his  heirs  and  uaaigon.*' 
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It  was  also  provided  that,  if  the  purchase 
money  was  paid  according  to  the  intent 
and  tenor  of  the  contract,  then  the  partiea 
of  the  first  part  were  to  make  a  warrant 
deed  to  the  premises  to  the  parly  of  the 
second  part.  It  waa  fur&er  provided  that 
"no  assignment  oi  this  agreement  shall  be 
valid  without  the  conaent  and  signature  of 
W.  R,  Amon  and  Sarah  M .  Amon,  his  wif^ 
the  parties  of  the  first  part."  The  c<m> 
tract  was  afterwards  assigned  by  the 
obligee  to  J.,  who  tendered  the  full  amount 
due  under  the  contract,  and  demanded  a 
deed.  On  being  refused,  he  brought  suit  to 
compel  specific  performance.  A  judgment 
of  dismissal  was  entered,  on  the  ground  that 
the  contract  waa  not  assignable.  The  su- 
preme court  of  that  state  affirmed  the  judg- 
ment, holding:  "A  provision  in  a  conditional 
sale  contract  of  real  estate  that  it  shall 
not  be  assigned  without  the  consent  of  the 
vendor  is  valid,  and  an  assignee  witliout 
such  consent  secura  no  enforceable  rights 
under  the  contract."  In  answer  to  the  argu- 
ment in  that  case  that  the  restriction 
against  alienation  was  designed  only  to  in- 
sure payment  of  the  purchase  money*  ud 
that  being  tendered,  there  could  he  no  rea- 
son for  withholding  the  deed,  Chadwick,  J., 
well  saidt  "These  a^ments  are  not  new, 
and  find  s<Hne  support  in  tiie  authorities; 
but  th^  have  been  rejected  by  a  majority 
of  the  courts.  The  privilege  of  selecting  a 
grantee  is  an  incident  of  ownership,  and  we 
cannot  presume,  as  did  the  supreme  court 
of  Minnesota,  that  'at  most  this  stipulation 
against  an  assignment  is  merely  collateral 
to  the  main  purpose  of  the  contract  de- 
signed aa  a  means  of  securing  and  enfmclng 
payment  of  what  was  undertaken  1^  the 
vendee,  to  wit,  the  prompt  payment  of  the 
purchase  monqr.  When  the  vendor  has  re- 
ceived all  his  purchase  money,  he  baa  re- 
ceived all  that  he  is  entitled  to,  and  all  that 
the  provision  against  an  assignment  waa  in- 
tended to  secure.'  Johnson  v.  ]KIund,  72 
Minn.  105,  76  N.  W.  14.  While  this  reaaon- 
ing  is  entitled  to  consideration,  we  cannot 
accept  it  as  the  end  of  the  law.  A  vendor 
may  have  confidence  that  his  vendee  will 
not  use  the  property  to  his  disadvantage. 
It  is  his  privily  to  decline  to  deal  with 
strangers.  Or  he  may,  by  limiting  the  right 
of  assignment,  save  any  question  as  to  the 
interest  of  intervening  third  parties,  a  re- 
sult not  altogether  unlikely  under  our  com- 
munity property  system.  Or  he  may  be 
unwilling  to  assume  to  pass  upon  the  1^1 
stifTioioncy  of  an  assignmuit."  And  in  tiie 
cRse  of  Omaha  v.  Standard  Oil  Co.  55  Keb. 
337,  75  N.  W.  850,  it  was  said:  '*It  [the 
assignment  of  the  bond]  compelled  the  eitj 
to  deal  with  strangers,  and  to  determine  at 
its  peril  which  of  the  contesting  elunanta 
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vu  entitled  to  the  fnnd.  This  may  have 
been  one  of  the  very  contingenciea  con- 
templated by  the  city,  and  against  which 
it  lought  to  provide  by  making  the  contract 
nonauignable."  And  see  88  Am.  St.  Rep. 
iOl ;  4  Cyc  20,  In  Langdon  T.  Ii^am,  28 
Ind.  300,  it  was  held:  "A  condition  that  a 
grantee  or  deviaee  eball  not  alienate  for 
a  particular  time,  or  to  a  particular  per- 
son, is  good." 

But  it  may  be  ineisted  that  auch  a  re- 
striction as  that  contained  in  the  bond  io 
the  present  case,  against  alienation  of  the 
bond  for  title,  is  against  public  policy  and 
void,  unless  1^  the  terms  of  the  restriction 
there  is  a  limitation  over  of  the  property, 
or  a  forfeiture  of  the  rights  of  the  obligee 
in  ease  of  alienation;  and  there  is  some  au- 
tborify  to  that  effect.  But  if  a  restriction 
against  alienation  without  a  clause  of  for- 
feiture is  void  as  being  against  public  poli* 
cy,  I  fail  to  eee  wby  it  is'not  equally  so 
when  there  is  a  provision  for  forfeiture  in 
case  of  alienation;  for  the  foundation  of 
this  rule  of  public  policy  is  that  the  public 
welfare  demands  that  there  be  freedom  to 
dispose  of  what  one  owns,  and  there  is  as 
much  restraint  on  disposition  where  a  for- 
feiture is  imposed  as  when  there  is  simply 
an  agreement  not  to  transfer. 

Nor  is  the  restriction  void  in  this  case 
because  it  amounts  to  a  perpetuity.  Under 
my  construction  of  the  bond  for  title,  it 
cannot  be  transferred  until  the  time  when 
the  last  purchase  money  note  is  paid,  and  I 
think  that  this  is  a  reasonable  time  within 
which  to  limit  alienation.  And,  as  held  in 
many  jurisdictions,  a  contract  in  restraint 
of  alienation  is  not  void  if  not  unreasonable. 
An  option  in  a  lease  to  be  exercised  within 
fifteen  years  has  been  held  not  void  as 
against  perpetuities,  1  Page,  Contr.  §  382. 
Any  other  rule  than  this  would  deprive  two 
or  more  persons  of  the  right  to  contract; 
and  this  itself  would  be  contrary  to  public 
policy.  Two  or  more  persons  may  contract 
without  let  or  hindrance,  provided  the  con- 
tract does  not  contravene  some  rule  of  law 
or  of  public  policy.  It  is  the  right  of  every 
one  to  contract  with  whomsoever  he  pleases ; 
and  to  hold  that  one  cannot  so  contract, 
within  the  limitations  above  specified,  would 
be  to  deprive  him  of  a  constitutional  _right. 
One  has  the  right  to  select  the  person  with 
whom  he  deals,  and  to  restrict  the  time  of 
payment  named  in  a  contract  to  a  reason- 
able time,  and  prohibit  alienation  ndthin 
such  time;  and  that  is  only  what  this  con- 
tract does.  What  was  the  effect  of  the  re- 
structton  in  the  bondt  If  a  reasonable  con- 
dition imposed  in  a  deed  is  valid,  a  similar 
one  in  a  bond  for  title  would  likewise  be 
valid.  The  effect  of  the  condition  in  this 
bond  was  that  there  eould  be  no  transfer 
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of  the  bond,  or  a  conv^anee  of  the  land  in 
controversy  by  the  obligee  in  the  bond,  until 
the  last  purchase  money  note  was  paid; 
and  this,  I  think,  was  a  reasonable  condi- 
tion. The  evident  purpose  of  the  vendor 
waa  to  secure  a  home  to  her  old  servant, 
Caroline,  and  she  was  not  to  alienate  or 
transfer  the  bond  until  it  matured,  and  the 
vendor  could  execute  to  her  a  deed  to  the 
land.  The  restriction  as  to  alienation  waa 
limited,  at  all  events,  to  a  period  of  about 
six  years,  the  maturity  of  the  last  note,  as 
the  Ixmd  stipulated  that  "time  is  of  the  es- 
8en<»  of  this  contract;  and  should  party  of 
the  second  part-  fail  to  pay  said  notes,  as 
th^  become  due,  then  this  bond  becomes 
null  and  void,  and  whatever  mon^  is  paid 
shall  be  treated  as  rent  at  the  rate  of  $150 
per  annum."  It  follows,  from  what  has 
been  said,  that  Caroline  could  not  alienate 
or  transfer  the  bond  before  the  last  note 
waa  due,  and  whosoever  took  a  deed  from 
Caroline  before  that  date,  with  notice  of  the 
condition  in  the  bond,  was  bound  by  that 
condition;  and  having  no  power  to  trans- 
fer the  bond,  she  certainly  could  have  no 
power  to  convey  the  land  before  the  time 
stipulated  in  the  bond.  Therefore,  when 
Singletary  took  the  deed  with  notice  of  the 
condition  in  the  bond,  he  acquired  no  right 
contrary  to  the  condition. 

This  case  is  very  different  from  the  Bry- 
ant Case,  55  Ga.  438,  where  a  third  person 
had  "cut  in"  to  deprive  a  purchaser  of  his 
trade.  In  the  view  I  take  of  the  case,  at 
the  time  Grimaley  purchased  the  land  from 
Mrs.  Holmes,  Singletary  had  not  effected 
a  l^al  contract  of  purchase  of  the  land 
from  Caroline,  on  account  of  the  restric- 
tion  in  the  bond  providing  that  she  could 
not  alienate  it,  or  with  Mrs.  Holmes;  and 
hence  Grimslcy  had  the  legal  right  to  pur- 
chase from  anyone  having  the  legal  right 
to  sell.  Mrs.  Holmes  never  having  parted 
with  the  legal  title  to  Caroline,  nor  hav* 
ing  sold  to  Singletary,  so  far  as  the  evi- 
dence discloses,  and  Caroline  having  no 
right  to  sell  to  Singletary,  Grimslcy  had 
the  right  to  purchase  from  Mrs.  Holmes, 
with  the  consent  of  Caroline  that  her  con- 
tract with  the  obligor  be  canceled;  and; 
having  done  so,  Grimsley  secured  a  good 
title  relatively  to  Singletary  and  Caroline. 
While  it  is  true  Grimsley  had  notice  of  the 
deed  from  Cowart  to  Singletary,  he  also  had 
notice  of  the  restriction  in  the  bond.  It 
may  be  that  Caroline  is  liable  to  Sinpletary 
on  her  warranty,  if  she  executed  the  deed  to 
him,  as  the  auditor  finds  that  she  did,  and 
that  she  is  estopped  from  setting  up  that 
she  had  no  title  to  the  land;  but  I  think 
there  is  no  privity  as  between  Grimsley 
and  Singletary,  and  consequently  the  court 
oould  not,  for  the  reaaims  given  abov^  con- 
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pel  Grimaley  to  execute  a  deed  to  Single- 
tary,  or  enter  a  decree  canceling  the  deed 
from  Mtb.  Holmes  to  Qrinuleyt  or  rater 
a  judgment  for  any  amount  agaiuBt  Qrima- 
ley. 

Petition  fm  rehearing  denied. 


IDAHO  SUPBBMS:  COtlBT. 
ED.  MALONEY,  Reapt^ 
WINSTON  BROTHERS  COMPANY,  Appt. 
(18  Idaho,  740,  111  Pae.  1080.) 

Inatntotloiia  —  anflloiencr* 

1.  Instmetiona  examined,  eonaldered,  and 
held  not  to  be  erroneous. 
Master  —  dangerons  emplojinent  —  M- 

■nmptioiL  of  risk. 

S.  Where  a  laborer  seeks  and  obtains 
employment  at  a  hazardoiis  and  dangerous 
task,  and  which  must  necessarily  be  prose- 
cuted in  a  dangerous  place,  he  thereby  as- 
sumes the  ordinary  risks  incident  to  the 
employment  and  attoidant  on  the  place 
where  the  work  Is  prosecuted,  but  he  does 
not  thereby  assume  any  additional  burden 
of  risk  superimposed  by  reason  of  the  mas- 
ter's neglect  of  the  duty  that  rested  upon 
him  to  have  the  place  iiispected  and  main- 
tained in  a  reasonably  safe  condition,  as 
a  place  of  the  kind  should  be  maintained  in 
which  employees  are  to  prosecute  their 
work. 

Same  —  rallnuid  tunnel. 

8.  In  the  ease  of  a  hazardous  woik  like 
driving  »  r^lcoad  tunnel  through  the 
mounUin,  an  inereaaed  risk  is  assumed 
and  an  increased  duty  is  imposed  by  law 
on  both  the  master  and  servant,  propor- 
tionate to  the  dansers  of  the  place  and  the 
risks  of  the  employment, — on  the  master 
to  exercise  increased  care  and  diligence  in 
maintaining  the  place  in  as  safe  a  condi- 
tion as  the  nature  of  the  work  will  permit, 
and  upon  the  servant  to  either  assume  or 
avoid  patent  and  obvious  dangers  and  those 
necessarily  incident  to  the  work  and  the 
place  in  which  the  work  is  being  prosecuted. 

Headnotes  by  Ailbbix,  J. 

Note.  —As  to  liability  of  master  for  dan- 
gerous conditions  left  after  blasting,  see 
note  to  Fredericks  v.  Ft.  Dodge  Brick  & 
Tile  Co.  —  L.R.A.(N.S.)  — . 

Upon  the  general  question  of  the  servant's 
assumption  of  risk  of  the  master's  breach  of 
a  statutory  duty,  see  note  to  Scheurer  v. 
Banner  RuWr  Co.  28  L.RJl.(N.S.)  1215. 

As  to  the  different  forms  of  statement  of 
the  general  rule  with  respect  to  the  master's 
duty  ill  furnishing  places  and  appliancea  to 
the  servant,  see  note  to  Amour  ft  Co.  v. 
Russell,  6  L.R.A.(N.S.l  602. 

As  to  servant's  right  of  aeUon  for  Ia> 
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Same  —  character  of  work. 

4.  It  is  the  established  rule  of  law  that 
the  liability  of  the  master  depends  upon  the 
character  of  the  act  in  the  performance  of 
which  the  injury  arises,  and  not  upon  the 
grade  or  rank  of  the  employee  or  fellow 
servant  to  whom  the  negligent  aot  ia  trace- 
able. 

Same  —  negligence  of  master. 

6.  In  an  action  for  personal  injuries  re- 
ceived by  and  on  account  of  the  negligence 
of  the  master,  negligence  must  be  shown, 
and  this  may  be  done  by  positive  testimony 
of  the  commission  of  a  wrongful  act  by  the 
master,  or  the  neglect  by  him  to  discharge 
a  positive  duty,  or  it  may  be  shown  by 
proof  of  the  conditions  of  the  place  in  which 
the  master  placed  the  servant,  or  the  at- 
tendant circumstances  surrounding  the  oc- 
currence and  the  happening  of  ue  thing 
which  caused  the  injury. 
Same  —  direction  of  vice  principal. 

6.  Where  the  servant  is  under  the  im- 
mediate direction  of  a  superior  employee  or 
a  vice  principal,  and  performs  each  task 
or  duty  at  tlie  time  and  in  the  manner 
directed  by  his  superior,  and  the  servant 
has  no  discretion  in  the  matter  of  inspect- 
ing or  making  safe  the  place  in  which  he  is 
to  work,  he  has  a  right  to  assume  that  the 
superior  or  vice  principal  has  examined  and 
inspected  the  place  in  which  he  is  set  to 
work,  and  has  found  it  in  a  reasonably  safe 
condition,  and  in  such  case,  the  servant  ia 
only  chargeable  with  the  duty  of  taking 
notice  of  conditions  as  he  sees  them,  and 
those  dangers  that  are  patent  and  obviotts. 
Same  ~  tannel  —  dntj  of  master. 

7.  Where  the  master  is  engaged  in  driving 
a  railroad  tunnel  and  has  a  large  number 
on  men  engaged  in  drilling,  blasting,  and 
shoveling  away  the  rock  and  earth,  it  is 
the  dut^  of  the  master  to  take  reasonable 
precaution  for  the  safety  of  the  men,  and 
to  that  end  to  have  some  person  intrusted 
with  the  duty  of  ezunining  Md  inapectins 
the  place  after  shots  have  been  flred,  ana 
of  directing  the  manner  and  method  of  re* 
moving  loose  rock  or  earth  from  the  walls 
and  roof,  and  of  making  the  place  reason- 
ably safe  for  the  moi  who  are  to  work 
therein. 

Damages  —  Injury  to  servant  —  com- 

patation. 

8.  Where  an  injury  has  been  received  hf 
the  servant  on  account  of  the  n^ligenee  m 

juries  received  in  obeying  a  direct  command, 
see  note  to  Lowe  Mfg.  Co.  v.  Payne,  30 
L.R.A.(N.S.)  436. 

As  to  the  applicability  of  the  doctrine  of 
ret  ipaa  loquitur  as  between  master  and 
servant,  see  notes  to  Fitzgerald  v.  Southern 
R.  Co.  6  L.R.A.(N.S.)  337,  and  Byers  v. 
Carnegie  Steel  Co.  16  L.R.A.(N.S.)  214. 

Upon  the  question  of  vice  prlneipalship 
as  determined  with  reference  to  the  charac- 
ter of  the  act  which  caused  the  injury,  see 
note  to  Lafayette  Bridge  Co.  t.  Olaoi,  64 
L.ILA.  33. 
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th«  mftster,  damages  should  be  computed 
and  ucertained  and  an-Rrded  od  the  basis, 
M  nearly  as  possible,  of  compensating  the 
■errant  for  the  pain,  suffering,  and  loss  he 
liaa  sustained  and  will  sustain  in  the  future 
on  account  of  the  injury;  and  he  should  be 
placed,  as  nearly  as  it  is  possible  to  es- 
timate, in  as  good  a  position  as  he  waa  be- 
fore the  injury  was  inflicted. 

On  Petition  for  Rehearing. 
Brldepoe  —  foreign  law  —  Jndldal  no- 
tice. 

9.  The  courts  of  this  state  will  not  take 
judicial  notice  of  the  laws  of  a  sister  state. 
In  the  absence  of  pleadings  and  proof  as  to 
what  the  laws  are  in  another  state,  the 
courts  of  this  state  will  assume  that  the 
laws  pr^ailing  in  a  foreign  state  are  the 
aauic  as  the  laws  of  this  state. 

Conflict  of  law  —  presumption  as  to 
character  of  foreign  law. 

10.  Where  a  question  before  the  court 
is  governed  by  the  rule  of  common  law  in- 
stead of  by  statute,  the  court  will  presume, 
in  the  absence  of  proof  to  the  contrary,  that 
the  common  law  prevails  in  the  state  where 
the  injury  occurred,  and  that  the  common 
law  is  understood  and  construed  to  be  the 
same  in  tiie  foreign  state  as  it  Is  in  the 
state  of  the  forum. 

(May  6,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shoshone 
County  in  plaintiff's  favor,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  n^ligeuce.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  BIzby  &  Marlowe,  Kerns  A 
Ryan,  Sdear  Wilson,  and  F.  M.  Dudley 
for  appellant. 

Messrs.  Gray  A  Knigbt  and  John  H. 
Wonrms  for  respondent. 

Atlsble,  3^  delivered  the  opinion  of  the 
court; 

This  action  -  was  prosecuted  for  the  re- 
covery of  damages  for  personal  injuries  re- 
ceived by  the  plaintiff  while  working  in 
what  is  known  as  the  St.  Paul  pass  tunnel 
which  was  being  cut  through  the  Bitter 
Root  mountains  for  the  use  of  the  Chicago, 
Milwaukee,  k  St.  Paul  Ky.  Co.  The  east 
end  of  this  tunnel  starts  a  short  distance 
from  the  town  of  Taft,  in  Montana,  while 
the  west  end  of  the  tunnel  is  in  Idaho,  The 
plaintiff  recovered  judRment  for  $15,000. 
and  defendant  moved  for  a  new  trial,  and 
its  motion  was  denied,  and  it  has  appealed 
from  the  judgment  and  order  denying  the 
motion. 

This  tunnel  was  about  24  feet  wide  by  30 
feet  high.  The  work  was  being  prosecuted 
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by  four  gangs  of  men,  who  were  engaged  in 
various  classes  of  work,  and  each  gang  was 
under  a  separate  shift  boss.  Two  gangs  of 
men  worked  at  a  time.  The  work  was 
prosecuted  in  two  sections.  The  upper  half 
of  the  tunnel,  known  as  "the  heading,"  was 
driven  by  one  gang  of  men,  and  a  couple 
of  hundred  feet  back  of  this  work  another 
gang  was  engaged  in  working  on  what  is 
known  as  "the  bench;"  this  work  consisting 
in  excavating  the  lower  half  of  the  tunnel. 
The  respondent  was  employed  as  a  machine 
man  in  operating  an  air  drill  and  was  work* 
ing  on  the  heading.  Six  drills  were  used 
at  a  time  across  the  face  of  the  tunnel. 
Each  drill  had  two  men,  a  machine  man 
and  a  helper.  After  the  holes  were  drilled 
they  were  loaded  and  fired.  It  was  the 
custom  that  after  the  blasts  were  fired  the 
shift  boss  would  precede  the  gang  of  men 
to  see  that  the  smoke  had  suHiciently 
cleared  away  to  begin  work,  and  he  was 
followed  by  the  men.  It  appears  to  have 
been  the  duty  of  the  shift  boss  to  "sound" 
the  overhanging  rocks  and  inspect  the 
place  and  see  if  it  was  necessary  to  "bar 
down"  any  loose  rock  or  earth  before  the 
men  began  to  work.  It  was  then  his  cus- 
tom to  call  the  men  and  set  them  to 
work,  telling  each  one  where  to  work  and 
what  to  do.  Respondent  had  been  in  the 
employ  of  appellant  about  eighteen  days 
prior  to  his  injury.  The  timbering  for  the 
heading  or  upper  tunnel  work  was  of  a 
temporary  character,  and  was  ordinarily 
extended  as  near  up  to  the  face  of  the 
tunnel  as  possible,  in  order  to  prevent  rock 
and  earth  falling  from  above  and  injuring 
the  men.  The  timbering  everhead  was  up 
to  within  about  6  or  S  feet  of  the  face  of 
the  heading  at  the  time  of  this  accident. 
The  accident  occurred  in  the  heading  on  the 
morning  of  June  21,  1908.  The  plaintiff 
went  on  duty  at  6:30  a.  u.  Blasts  had 
been  fired  some  time  previous  to  this,  and 
the  loose  rock  and  earth  called  "muck"  had 
to  be  shoveled  back  before  the  men  could 
set  their  machines,  "When  respondent  went 
on  duty  the  shift  boss  told  him  to  shovel 
back  the  rock,  so  that  he  could  set  his  ma- 
chine. The  work  appears  to  have  been  pro- 
gressing in  the  greatest  of  haste  and  the 
men  working  fifteen  minute  relays.  One 
^ang  would  shovel  fifteen  minutes,  and 
thereupon  the  other  gang  would  take  their 
place  and  shovel  for  a  like  period.  Re* 
npondcnt  was  shoveling  on  a  second  relay 
\vlipn,  from  a  half  ton  to  a  ton  of  rock  fell 
and  caiiplit  his  left  leg,  crushing  the  ankle, 
breaking  the  fibula  about  IJ  inches  above 
the  ankle  joint,  thereby  infiicting  what  Is 
drBi£77iatcd  as  a  "Pott's  fracture."  The  re- 
spondent was  taken  to  the  hospital,  where 
he  remained  for  three  months  and  three 
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days,  and  thereafter  returned  to  his  work, 
and,  after  an  attempt,  lasting  through  three 
days,  to  continue  his  work,  found  that  he 
was  unable  to  do  so,  suffered  great  pain, 
and  was  obliged  to  quit.  It  appears  that 
the  injury  is  permanent.  The  fracture 
caused  an  erersion  or  turning  out  of  the 
foot,  resulting  in  shortening  the  left  leg; 
and  the  evidence  disclosea  that  it  will  pre- 
vent him  from  doing  a  great  deal  of 
walking, 

A  great  many  errors  are  assigned  and 
we  will  endeavor  to  deal  with  them  in 
groups  rather  than  singly.  The  first  seven 
are  directed  at  the  admission  and  rejec- 
tion of  evidence.  There  was  no  error  in 
these  rulings  of  the  court.  The  next  grpup 
of  assigned  errors  have  reference  to  the 
giving  and  refusing  instructions.  There 
was  no  Bubatantial  error  committed  in 
theBe  respects. 

Instruction  No.  6  given  by  the  court  is 
particularly  objected  to  on  account  of  the 
following  language  which  it  contained:  "It 
is  BufUcient  to  say,  however,  that  the  law 
does  not,  under  any  circumstances,  exact 
from  the  servant  the  use  of  diligence  in  as- 
certaining such  defects,  but  charges  him 
with  knowledge  of  such  only  as  are  open  to 
his  observation ;  beyond  this  he  has  the 
right  to  assume  without  inquiry  or  investi- 
gation that  his  employer  has  diBcharged  his 
duty  of  furnishing  him  with  a  reasona'itly 
safe  place  in  which  to  perform  his  duties." 
This  part  of  the  instruction  is  too  broad, 
in  that  it  tells  the  jury,  "that  the  law 
does  not,  under  any  circumstanceB,  exact 
from  the  servant  the  use  of  diligence  in 
ascertaining  such  defects."  This  is  not  the 
law  in  all  cases  of  damages.  It  is,  how- 
ever, the  law  under  the  facts  of  this  case, 
and  there  was  consequently  no  error  in  the 
court  so  instructing  the  jury.  It  should 
also  be  remembered  that  this  instruction 
opened  with  the  statement,  "that  it  is  a 
general  rule  that  a  servant  entering  into 
employment  which  is  hazardous  assumes  the 
usual  risks  of  the  service  and  those  which 
are  apparent  to  ordinary  observation,  and 
when  he  acepts  or  continues  in  the  service 
with  knowledge  of  the  character  of  struc- 
tures from  which  injury  may  be  apprehend- 
ed, he  also  assumes  the  hazard  incident  to 
the  situation."  From  this  it  will  be  ob- 
served that  the  court  told  the  jury  that 
the  employee  assumed  the  usual  and  ordi- 
nary risks  of  a  hazardous  employment  when 
he  entered  on  this  work.  This  instruction 
must  be  read  in  connection  with  the  other 
instructions  to  which  appellant  objects. 

Instruction  No.  8  was  eminently  correct- 
It  deals  with  the  nature  of  the  plaintilTp 
duties  and  of  the  scope  of  power  and  au- 
thority delected  by  the  master  to  fhe 
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shift  boss.  No.  12  advised  the  jury  that 
the  onployee  "has  a  riglit  to  assume,  in 
the  absence  of  apparent  defects,  that  a  place 
in  which  he  is  ordered  to  work  by  a  shift 
boss  is  safe,  and  he  is  not  bound  to  inspect 
it  for  the  purpose  of  discovering  a  latent 
defect,"  etc.    This  was  correct. 

There  was  no  error  in  instructions  6  and 
13.  Complaint  is  made  of  instructions  No. 
9,  and  appellant  urges  that  this  instruc- 
tion, in  effect,  told  the  jury  that .  the  de- 
fendant would  be  liable  to  the  plaintiff 
in  any  event  if  it  failed  to  properly  tim- 
ber, brace,  or  support  the  grounds,  regard- 
less of  the  question  of  its  exercise  of  due 
care.  Instruction  No.  9  is  not  capable  of 
such  a  construction.  This  instruction, 
among  other  things,  says :  "If  you  find 
that  there  was  negligence  on  the  part  of 
the  master  in  failing  to  provide  a  safe 
place  in  which  plaintiff  had  to  work,  .  .  . 
which  by  a  reasonable  inspection  the  de- 
fendant could  have  known  was  loose  and 
liable  to  cave  or  fall,"  etc.,  that  the  de- 
fendant will  be  liable.  This  instraetion 
specifically  limited  the  liability  to  n^li- 
gence  on  the  part  of  the  company  in  exercis- 
ing reasonable  care  and  due  diligence.  We 
find  no  error  in  the  other  instructiona 
given. 

Defendant's  requested  instruction  No.  28 
might  properly  have  been  given.  It  was  in- 
tended to  inform  the  jury  that  if  they 
found  for  the  plaintiff,  in  measuring  the 
damages  to  which  he  was  entitled  they 
should  take  into  consideration  the  fact  that 
he  was  not  wholly  disabled,  and  the  further 
question  as  to  whether  or  not  his  disability 
was  entirely  permanent.  The  substance  of 
this  instruction,  however,  was  covered  1^ 
the  instructions  given,  and  there  was  no 
prejudice  to  the  defendant  in  the  refusal 
of  the  court  to  give  this  instruction.  The 
instruction  was  substantially  covered 
instruction  16  given  by  the  court. 

The  other  assignments  of  error  have  ref- 
erence either  directly  or  indirectly  to  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict  and  judgment,  and  will  be  fully 
covered  by  a  consideration  of  the  single 
question,  as  to  the  sufficiency  of  the  evi- 
dence in  this  case  to  support  the  judgment. 

It  is  contended  by  the  appellant  that 
plaintiff  undertook  an  extra  hazardous 
task,  and  that  the  ordinary  risks  of  such  a 
service  were  consequently  assumed  by  him. 
rhis  position  is  correct  to  the  extent  that 
he  assumed  the  risk  incident  to  the  em- 
ployment, but  he  did  not  assume  any  addi- 
tional burden  of  risk  superimposed  by  rea- 
son of  the  master's  neglect  of  the  duty  that 
rested  upon  him  to  have  the  place  inspect- 
ed and  maintained  in  a  reasonably  safe 
condition,  as  a  place  of  the  kind  in  whidi 
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ttie  emplc^ee  might  work.  Bunker  Hill  & 
S.  Mid.  &  Concentrating  Co.  v.  Jones,  65 
C.  C.  A.  363,  130  Fed.  813;  Ohio  Copper 
Min.  Co.  V.  Eutchingfl,  96  C.  C.  A.  653, 
172  Fed.  203;  Rowden  v.  Schoenherr-Walton 
Min.  Co.  136  Mo.  App.  376,  117  S.  W.  697. 
In  the  case  of  a  hazardous  work  like  driv- 
ing a  tunnel  such  as  the  one  where  respond- 
ent was  working,  an  increased  risk  is  as- 
Bumed  and  a  like  increased  duty  is  im- 
posed by  law  on  both  the  master  and  the 
servant  proportionate  ij>  the  dangers  of  the 
place, —  on  the  master  to  exercise  increased 
care  and  diligence  in  maintaining  the  place 
in  as  safe  a  condition  as  the  nature  of  the 
work  will  permit,  and  upon  the  servant 
to  aasume  or  avoid  patent  and  obvious  dan- 
gers and  those  necessarily  incident  to  the 
work  and  place  in  which  the  work  is  being 
prosecuted.  Trihay  v,  Brooklyn  Lead  Min. 
Co.  4  Utah,  468,  11  Pac.  612,  15  Mor. 
Min.  Rep.  536;  Union  P.  R.  Co.  v.  Jarvi, 
3  C.  C.  A.  433,  10  U.  S.  App.  439,  53  Fed. 
69.  The  law  assumes  that  when  these 
reciprocal  duties  have  been  faithfully  dis- 
charged no  injury  of  which  the  law  takes 
cognizance  will  occur;  but  the  moment  an 
accident  does  occur  the  presumption  arises 
that  either  the  macter  or  servant  has  been 
negligent,  or  that  both  have  contributed 
to  the  injury. 

It  is  contended  by  the  appellant  that  if 
the  injury  in  this  case  was  caused  by  any 
negligent  act,  it  was  negligence  of  a  fellow 
servant,  for  which  the  master  was  not 
liable.  Now  it  is  a  well-established  rule 
of  law,  which  has  been  adopted  in  this 
state,  that  the  liability  of  the  master  de- 
pends upon  the  character  of  the  act  in 
the  performance  of  which  the  injury  arises, 
and  not  upon  the  grade  or  rank  of  the 
employee  or  fellow  servant  to  whom  the 
negligent  act  is  traceable. 

In  Larsen  v.  Le  Doux,  11  Idaho,  49,  81 
Pac.  600,  18  Am.  Neg.  Rep.  363,  this  court 
adopted  the  following  rule  with  reference 
to  the  liability  of  the  master  in  such  cases: 
"If  the  act  or  omission  that  caused  the  in- 
jury was  one  pertaining  to  the  duty  the 
master  owed  to  his  servant,  he  is  responsi- 
ble for  the  manner  of  its  performance  with- 
out rt^rd  to  the  rank  of  the  servant  or 
employee  to  whom  it  is  intrusted.  But  if 
it  is  one  pertaining  to  the  duty  of  an  oper- 
ative, the  employee  performing  it  is  a  fel- 
low servant  'with  his  colaborers,  whatever 
hia  rank,  for  whose  n^lect  the  master  is 
not  liable." 

It  only  remains  to  determine  whether  or 
not  the  duty  of  making  the  place  at  which 
respondent  was  working  reasonably  safe 
rested  upon  the  master  in  this  case,  or  was 
one  of  the  duties  of  respondent  and  his 
fellow  servants,  the  machine  men  and  their 
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helpers.  The  evidence  disclosed  by  the 
record  in  this  case  tends  strongly  toward 
the  conclusion  that  respondent  and  the 
other  machine  men  and  their  helpers  were 
under  the  absolute  and  direct  control  and 
supervision  of  the  shift  boss,  and  that  they 
had  no  discretion  either  as  to  what  they 
should  do  or  the  manner  in  which  they 
should  do  the  tasks  assigned  them.  They 
were  told  by  the  shift  boss  wlien  to  go  into 
the  heading  and  begin  work  after  shots  bad 
been  fired.  They  were  directed  to  the 
specific  place  to  set  up  their  machines. 
They  were  told  when  to  bar  down  loose  rock 
and  when  to  shovel  muck.  They  were  shown 
by  the  shift  boss  the  particular  direction 
in  which  to  point  the  holes  and  the  char- 
acter of  load  to  use  in  each  hole.  The  evi- 
dence also  tends  to  show  that  an  employee 
there,  who  offered  any  suggestion  as  to 
the  metliod  of  doing  a  piece  of  work,  or 
protested  against  entering  upon  a  special 
task,  or  made  any  protest  as  to  the  safety 
of  the  place,  incurred  the  risk  of  being  im- 
mediately discharged  from  the  works. 

It  seems  to  have  been  the  custom  of  the 
shift  boss  to  enter  and  inspect  the  roof 
and  walls  for  the  purpose  of  ascertaining 
the  safety  of  the  place  before  calling  the 
men  to  put  them  to  work.  If  he  found 
any  place  where  loose  rock  or  earth  needed 
barring  down  or  thf^roof  needed  trimming, 
lie  directed  the  men  in  doing  that  work  be- 
fore -they  commenced  shoveling  muck  or 
setting  up  their  machines  or  drilling. 

The  evidence  does  not  show  either  that 
an  inspection  was  or  was  not  made  prior  to 
the  accident.  Respondent  testified  that  It 
looked  safe  so  far  as  he  could  see  when  be 
went  to  work,  but  appellant  does  not  show 
that  any  inspection  had  been  made.  The 
rock  and  earth  which  fell  on  respondent 
appears  to  have  come  from  the  roof  of 
the  tunnel,  and  the  witnesses  say  that  if 
the  roof  had  been  sounded,  that  it  is  rea- 
sonably certain  that  the  accident  would 
have  been  averted.  They  testify  as  to  the 
nature  of  the  formation  and  probability  of 
a  sounding  having  located  this  danger  and 
enabled  the  men  to  bar  it  down  before  ecm- 
mencing  to  muck. 

It  is  contended  by  appellant  that  there 
is  no  proof  of  any  negligent  act  or  conduct 
on  the  part  of  the  master  which  caused  or 
contributed  to  the  injury  sustained.  It  is 
true  as  contended,  that  In  all  such  cases 
negligence  must  be  shown  in  some  manirer. 
1  Thomp.  Neg.  §§  28,  50,  and  59;  Rysdorp 
V.  George  Panbratz  Lumber  Co.  95  Wis. 
622,  70  N.  W.  677,  2  Am.  Neg.  Rep.  269; 
Reino  v.  Montana  Mineral  Land  Develop- 
ment Co.  38  Mont.  291,  99  Pac.  853;  Holt 
V.  Spokane  ft  P.  R.  Co.  4  Idaho,  443,  40 
Fae.  56.    This  may  be  done  by  poaitivo 
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testimony  of  the  performance  of  a  negligent 
act  by  the  maBter,  or  the  neglect  by  him 
to  discharge  a  positive  duty.  It  may  also 
be  shown  by  the  conditions  of  the  place  in 
which  he  placed  the  servant,  or  the  attend- 
ant circumstances  surrounding  the  happen- 
ing of  the  event  which  caused  the  injury. 

Under  the  facts  of  this  case  and  the  cir- 
eumstances  under  which  the  injury  oc- 
curred, the  nature  of  the  place,  and  the 
attendant  circumstances,  as  shown  by  the 
witnesses,  we  think  there  waa  sufficient  ev- 
idence before  the  jury  from  which  tliey 
might  fairly  conclude  that  the  master  who 
was  represented  by  the  shift  boss  was  neg- 
ligent in  the  discharge  of  his  duty  in  in- 
specting and  examining  or  failing  to  inspect 
the  place  where  respondent  was  set  to  work, 
and  in  'not  giving  such  directions  as  were 
necessary  in  order  to  have  rendered  the 
place  safe,  and  thereby  avoided  the  injury 
which  resulted,  Vanesse  t.  Cataburg  Coa' 
Co.  159  Pa.  403,  28  Atl.  200;  Peirce  v.  Kile 
28  C.  C.  A.  201,  53  U.  S.  App.  291,  80  Fed. 
865;  Cinkovitch  v.  Thistle  Coal  Co.  143 
Iowa,  595,  121  N.  W.  1036. 

Under  such  cir  cum  stances,  the  servant 
would  not  be  expected  or  required  to  make 
an  inspection  of  the  roof  and  walls  or  the 
condition  of  the  place,  but  had  a  right  to 
assume  that  the  shift  boss,  who  was  in  that 
case  the  vice  principal,  had  examined  and 
inspected  the  place  and  ^ound  it  to  be  rea- 
sonably safe.  Texas  &  P.  R.  Co.  v.  Archi- 
bald, 170  U.  8.  865,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777,  4  Am.  Neg.  Rep.  746; 
Roas  T.  6hanley,  185  III.  390,  66  N.  E. 
1105;  Illinois  Steel  Co.  t.  Schymanowski, 
162  111.  447,  44  N.  E.  878;  Choctaw,  O.  A  G. 
R.  .Co.  V.  McDade,  191  U.  S.  64,  48  L.  ed. 
88,  24  Sup.  Ct.  Rep.  24,  15  Am.  Neg.  Rep. 
230;  Crist  v.  Wichita  Gas,  Electric  Light 
ft  P.  Co.  72  Kan.  135,  83  Pac.  199,  19  Am. 
Neg.  Rep.  238;  Crawford  v.  Bonncrs  Ferry 
Lumber  Co.  12  Idaho,  886,  87  Pac.  998,  10 
Ann.  Cas.  1.  Under  those  circumstances, 
the  servant  was  only  bound  to  take  notice 
of  the  conditions  he  saw  and  those  dangers 
that  were  patent  and  obvious.  In  a  re- 
cent case  ( Rowden  v.  Schoenherr- Walton 
Min.  Co.  136  Mo.  App.  376,  117  S.  W.  695) 
the  Missouri  court  of  appeals  quoted  with 
approval  from  Gibson  v.  Midland  Bridge 
Co.  112  Mo.  App.  594,  87  S.  W.  3,  as  fol- 
lows: "It  is  not  supposed,  when  given  a 
task  to  perform,  that  he  ( the  servant ) 
will,  on  his  own  motion,  consume  his  mas- 
ter's time  in  making  comprehensive  inspec- 
tions to  detect  dangers.  AU  that  is  re- 
quired of  him  is  that  he  use  his  senses  in 
the  position  assigned  him,  and,  as  to  dan- 
gers not  to  him  apparent,  and  not  inherent 
to  the  employment,  he  has  the  right  to  rely 
upon  his  master's  judgment  and  humani^ 
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for  the  safety  of  his  position."  But  asidt 
from  the  evidence  found  in  this  record  a* 
to  the  actual  duty  of  the  master  aa  dis- 
charged through  the  shift  boss,  and  the 
custom  which  prevailed  in  this  tunnel,  it 
is  not  too  much,  we  think,  to  say  that  as 
a  matter  of  law  it  was  the  duty  of  the  mas- 
ter to  liave  an  employee  there,  in  the  person 
of  the  shift  boss,  or  someone  else,  whose 
specific  duty  it  should  be  to  examine  and  in< 
Bjicct  the  roof  and  walls  of  this  tunnel, 
.following  the  firing  o^f  shots,  and  previous 
to  actting  men  to  work  with  machines  and 
drilling  holes  or  to  shoveling  muck,  or 
other  work  than  the  specific  acts  of  mak- 
ing the  place  safe.  In  other  words,  it  was 
the  duty  of  the  master,  under  such  cir- 
cumstances and  in  the  prosecution  of  such 
a  dangerous  and  hazardous  work,  to  have 
some  specific  agent  charged  with  the  par- 
ticular duty  of  looking  after  and  making 
reasonably  safe  a  place  in  which  so  large 
a  number  of  men  were  crowded  together 
in  hurriedly  prosecuting  the  master's  work. 
This  does  not  mean  that  the  master  must 
or  can  make  the  place  absolutely  safe. 
The  word  "safe,"  as  used  in  such  a  case,  is 
a  relative  term,  and  is  used  in  connection 
with  the  character  of  the  work  and  the  na- 
ture of  the  place.  It  must  be  remembered, 
too,  that  the  injury  was  not  received  by  the 
servant  while  engaged  in  the  work  of  mak- 
ing the  place  safe.  The  evidence  was  suffi- 
cient to  justify  the  jury  ia  retarning  m 
verdict  for  the  plaintiff. 

This  brings  us  to  a  consideration  of  the 
question  as  to  the  excessive  character  of 
the  verdict  rendered  in  this  case.  The 
plaintiff  asked  for  a  judgment  for  915,000. 
The  jury  returned  a  verdict  for  the  full 
amount.  Maloney  was  twenty-nine  years 
old  at  the  time  of  this  accident.  He  had 
been  engaged  for  about  nine  yeara  at  simi- 
lar work  on  railroad  tunnela  and  mining 
tunnels  in  the  states  of  Virginia,  West 
Virginia,  Arkansas,  and  California.  He 
testified  that  his  wages  during  this  period 
of  nine  yea^s  at  tunnel  work  had  ranged 
from  $3  to  $5  per  day.  He  waa  getting 
$4.10  per  day  for  the  work  in  this  tonnel 
where  the  accident  occurred,  and  had  some 
kind  of  an  agreement  for  a  bonus  whereby 
he  says  he  was  making  a  total  of  $5  per  day. 
This  appears  to  have  been  an  arrangement 
the  company  had  with  its  men  to  expedite 
the  work  and  carry  it  on  mdre  rapidly 
than  would  ordinarily  be  the  case.  l%e 
evidence  of  the  experts  shows  that  his  earn- 
ing capacity  is  reduced  about  SO  per  cent. 

The  respondent  has  also  called  onr  atten- 
tion to  certain  authorities  on  practical 
suiigery  and  the  treatment  of  fractures,  in 
which  the  authors  deal  with  the  partienhr 
kind  of  injury  the  reapoii4«nt  i<ee«iTa4  in 
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ttis  caM,  -aamely,  a  ''eomiainuted  Potft 
fractore,**  which  tends  to  eversion  of  the 
foot.  It  is  said  by  one  of  these  authori- 
ties that  about  70  per  cent  of  the  cases  re- 
cover, so  that  no  serious  or  permanent 
inconTenience  is  suffered  thereafter,  while 
the  remaining  30  .per  cent  become  perma- 
nently disabled,  suffering  more  or  less  in 
some  cases,  and  that  there  is  an  average 
loss  of  about  60  per  cent  in  earning  capaci- 
ty. So  in  this  case  the  evidence  of  the 
experts  as  to  the  loss  of  the  earing  capaci- 
ty of  respondent  resulting  from  the  injury 
is  in  substantial  harmony  with  the  authori- 
ties submitted  on  the  same  subject.  We 
are  therefore  required  to  deal  with  the 
question  of  damages  awarded  in  this  case  on 
the  theory  that  the  respondent's  earning 
capacity  has  been  permanently  impaired 
about  50  per  cent.  Giving  the  respondent 
the  most  favorable  consideraticm  his  evi- 
dence will  justify,  as  to  his  previous  earn- 
ing capacity,  his  greatest  average  earning 
capacity  would  be  91 .200  per  year.  To 
compensate  him  for  the  loss  of  one  half 
this  income  would  entitle  him  to  an  annual 
income  of  $600.  The  I^al  rate  of  interest 
in  this  state  is  7  per  cent,  and' we  take  it 
that  anyone  can  obtain  that  rate;  or  better, 
on  money  in  this  country.  Seven  per  cent 
on  915,000  would  bring  the  respondent  an 
annual  income  of  $1,050.  This  is  manifest- 
ly excessive  and  disproportionate  to  the 
injury  received  or  tiie  resultant  loss  ot 
earning  capacity. 

It  is  conceded  that  the  respondent's  gen- 
eral health  is  not  impaired.  Damages  in 
these  cases  must  be  awarded  on  the  theory 
of  a  money  consideration  for  the  suffering, 
loss,  and  injury  which  the  complainant  has 
received.  A  man  would  either  be  crazy  or 
an  arrant  villain  who  would  voluntarily 
submit  to  the  loss  of  a  limb  for  any  money 
consideration.  Indeed,  damages  are  not 
awarded  on  the  theory  that  the  injured 
party  has  voluntarily  submitted  himself  to 
the  injury.  On  the  contrary,  he  is  awarded 
damages  because  he  has  sustained  an  injury 
from  which  he  himself  could  not,  with  the 
use  of  reasonable  diligence,  have  escaped. 
After  the  injury  has  been  sustained  the 
only  way  of  computing  the  loss  is  in  dollars 
and  cents,  and  that  must  be  upon  some 
theory  or  basis.  The  proper  basis,  and  that 
recognized  by  all  the  authorities,  is  to  com- 
pensate him  for  the  loss  be  has  sustained 
and  will  in  the  future  sustain  by  and  on 
account  of  the  injury  inflicted.  Neither  the 
law  nor  the  one  whose  negligence  caused 
the  injury  can  restore  to  the  victim  a  whole 
or  sound  body.  The  nearest  thing,  then, 
that  can  b«  done  toward  placing  the  party 
•It  ttatu  quo,  is  to  so  compensate  biin  as 
to  equal  the  pecuniary  loss  and  diminuhed 
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earning  capacity  entailed  by  reason  of  the 
injury.  Watson,  Damages  for  Personal  In- 
juries,  chap.  25. 

The  pecuniary  and  financial  loss  sustained 
can  be  estimated  with  a  reasonable  degree 
of  certainty.  On  the  other  hand,  the 
amount  to  be  allowed  for  humiliation,  pain, 
and  suffering  entailed  by  the  injury  must 
be  left  to  the  arbitrary  judgment  of  the 
jury  (Lindsay  v.  Oregon  Short  Line  R.  Co. 
13  Idaho,  477,  12  L.R.A.(N3.)  184,  90  Fac. 
984;  Tarr  v.  Oregon  Short  Line  R.  Co.  14 
Idaho,  204,  126  Am.  St.  Rep.  ISl,  93  Pac. 
967);  subject  only  to  correction  by  the 
eourti  for  abusive  and  passionate  exercise. 
(Sloane  v.  Southern  California  R.  Co.  Ill 
Cal.  668,  32  L.R.A.  193.  44  Pac.  320,  8 
Am.  Neg.  Cas.  76;  Watson,  Personal  In- 
juries, SS  311,  314). 

We  have  made  considerable  research  in 
order  to  ascertain  the  views  of  the  several 
courts  of  this  country  with  reference  to  the 
proper  amount  of  damages  to  be  awarded 
for  an  injury  similar  to  the  one  received 
by  respondent.  We  will  briefly  call  at- 
tention to  snne  of  the  cases. 

In  Wimber  v.  Iowa  C.  R.  Co.  114  Iowa, 
561,  87  N.  W.  606.  a  brakeman,  thirty- 
nine  years  old  and  in  good  health,  was  in- 
jured so  that  It  was  necessary  to  amputate 
one  leg  about  6  Inches  below  the  knee.  A 
verdict  was  rendered  -in  bis  favor  for 
$14,600.  The  supreme  court  held  the  ver- 
dict ueessive  and  reduced  it  to  $8,000. 

In  Budge  v.  Morgan's  L.  ft  T.  R.  ft  S. 
S.  Co.  108  La.  349,  58  L.R.A.  333,  32  So. 
635,  a  brakeman  sustained  the  loss  of  a 
leg  and  a  verdict  and  judgment  for  $12,500 
was  held  excessive  and  reduced  to  $6,000. 
In  Chicago  ft  N.  W.  R  Co.  t.  Jackson, 
55  111.  492,  8  Am.  R^.  661,  a  brakeman 
sustained  an  injury  whereby  he  lost  both 
legs.  A  verdict  of  $18,000  was  held  excessive 
and  the  judgment  was  reversed  on  the 
ground  that  it  would  produce  an  income 
three  times  as  large  as  his  earning  capacity. 

In  Nieholdt  v.  Crystal  Plate  Glass  Co. 
126  Mo.  65,  27  8.  W.  616,  28  S.  W.  SBl, 
the  bones  of  .the  ankle  were  broken  and  the 
injury  was  of  a  permanent  nature.  A  ver- 
dict of  $8,666  was  held  excessive  and  re- 
duced to  $5,000.  In  San  Antonio  ft  A.  P. 
R.  Co.  V.  Connell,  27  Tex.  Civ.  App.  533, 
66  S.  W.  246,  a  locomotive  engineer  earn- 
ing from  $135  to  $150  a  month  lost  a  leg. 
The  jury  awarded  a  verdict  of  $18,000,  and 
the  court  reduced  it  to  $16,000.  In  Cogs- 
well V.  West  Street  A  N.  E.  Electric  R.  Co. 
6  Wash.  46,  31  Pac.  411,  10  Am.  Neg.  Cas. 
384,  a  carpenter  received  an  injury  to  his 
knee  which  prevented  him  following  his 
regular  vocation.  The  jury  returned  a  ver- 
dict for  $7,000,  and  the  court  reduced  it 
to  $5,000. 
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In  Chitty  v.  St.  Louis,  I,  M.  &  S.  R.  Co. 
J  66  Mo.  435,  65  S.  W.  959,  plaintiff,  who 
had  been  at  diffcreat  times  engaged  in 
scaling  logs  and  keeping  books,  received  an 
injury  to  one  of  hie  legs  and  ankle  wtiich 
kept  him  in  the  hospital  for  nine  months 
and  fifteen  days,  and  who  was  apparently 
permanently  injured,  and  at  the  expiration 
of  seven  years  after  the  injury,  when  a  sec- 
ond trial  took  place  he  was  still  suffering 
pain  and  the  wound  was  not  entirely  healed, 
was  awarded  a  verdict  of  $15,000.  The  su- 
preme court  held  the  verdict  excessive  and 
ordered  that  it  be  reduced  to  $10,000. 

In  the  opinion  in  the  case  last  cited  there 
is  a  table  of  cases  showing  the  nature  of 
the  injury  and  the  amount  of  the  verdict 
in  a  number  of  similar  cases.  In  all  these 
cases  the  courts  held  the  verdicts  excessive. 
As  the  same  may  be  useful  we  set  them 
forth  in  this  opinion.  They  are  as  follows: 
Southwestern  R.  Co.  v.  Singleton,  66  Ga.  252, 
for  fracture  of  leg,  $14,833;  Lombard  v.  Chi- 
cago, R.  1.  &,  P.  R.  Co.  47  Iowa,  494, 
for  broken  leg,  $4,000;  Kroener  v.  Thicago, 
M.  &.  St.  P.  R.  Co.  88  Iowa,  16,  55  N.  W. 
28,  for  loss  of  foot,  $12,000;  Slette  v. 
Great  Northern  R.  Co.  53  Minn.  341,  55 
N.  W.  137,  for  broken  leg,  $4,100;  Johnson 
V.  St.  Paul  City  R.  Co.  67  Minn.  260,  36 
L.R.A.  686,  69  N.  W.  900,  1  Am.  Neg. 
Rep.  d3,  for  broken  ankle,  $4,000;  Bailey 
V.  Rome,  W.  A  O.  R.  Co.  80  Hun,  4,  2*9 
N.  Y.  Supp.  816,  for  loss  of  leg,  $16,000; 
Peri  V.  New  York  C.  i  H.  R.  R.  Co.  87 
Hun,  499,  34  N.  Y.  Supp.  1009,  for  loss 
of  foot,  $10,000;  Bronson  v.  Forty-Second 
Street,  M.  &  St.  N.  Ave.  R.  Co.  67  Hun, 
649,  21  N.  Y.  Supp.  695,  for  broken  leg, 
$11,000. 

It  will  he  seen  from  an  examination  of 
the  foregoing  authorities,  as  well  as  many 
others,  that  the  courts  have  almost  invaria- 
bly held  verdicts  of  anything  like  the 
amount  of  this  excessive,  and  have  accord- 
ingly exercised  their  power  and  authority 
in  ordering  a  modification  of  the  judgment, 
or  in  granting  a  new  trial  on  account  of 
prejudice  and  bias  of  the  jury  in  rendering 
such  excessive  verdicts.  In  our  examina- 
tion of  these  various  cases  dealing  with 
injuries  of  a  similar  character  to  the  one 
under  consideration,  we  find  that  the  aver- 
age judgments  as  finally  ordered  by  the 
appellate  courts  have  been  less  than  $10,000. 
It  is  clear  that  a  recovery  should  not  be 
allowed  to  the  extent  of  a  vindictive  or 
punitive  judgment.  If  the  master  has  been 
guilty  of  wanton  and  criminal  negligence,  it 
is  the  clear  and  unmistakable  duty  of  the 
state  to  deal  with  him  through  the  criminal 
laws,  and  to  allow  the  servant  to  recover 
to  such  an  extent  only  as  will  leave  him 
as  nearly  as  possible  in  as  good  a  position ' 
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as  he  was  before  the  infliction  of  the  in- 
juries. This  verdict  is  clearly  excessive, 
and  we  have  concluded  that  it  should  be 
reduced  to  $10,000.,  This  would  insure  him 
an  annual  income  of  at  least  $700  from 
the  principal  sum.  This  will  fully  com- 
pensate him  for  his  annual  loss  of  earnin,<; 
capacity  and  still  will  give  him  a  fair  com- 
pensation for  the  pain  and  suffering  in- 
nicted  by  the  injury. 

The  judgment  will  be  affirmed  to  the  ex- 
tent of  $10,000,  on  condition  that  the  re- 
spondent file  within  thirty  days  after  go- 
ing down  of  the  remittitur  a  waiver  of  the 
excess  of  $5,000  and  an  acceptance  of  the 
judgment  as  thus  modified.  On  failure  to 
do  so,  the  judgment  will  be  reversed  in  toto 
and  a  new  trial  granted.  Modified  and  af- 
firmed accordingly,  with  costs  in  favor  of 
reBpondfflt. 

SnlllTan,  Ch.  J.,  and  Stewmrt,  J.,  eon- 
cur. 

A  petition  for  rehearing  having  been 
filed,  Allshle,  J.,  handed  down  the  follow- 
ing additional  opinion  December  7,  1910: 

A  rehearing  was  granted  in  thifi  case, 
and  the  matter  was  argued  exhaustively 
orally  and  four  separate  briefs  by  different 
counsel  have  been  filed  on  behalf  of  appel- 
lants, in  which  the  questions  of  fact  in- 
volved are  discussed,  and  the  authorities 
bearing  on  the  case  have  been  exhaustively 
analyzed  and  considered.  The  chief  argu- 
ment on  behalf  of  appellant  has  been  di- 
rected to  two  propositions:  First,  that  in  a 
case  like  this  the  master  is  under  no  obli* 
gation  to  furnish  the  servant  with  a  safe 
place  in  which  to  work;  that  at  the  most 
"the  master  is  only  liable  to  the  exercise 
of  reasonable  care  to  furnish  the  servant 
with  a  reasonably  safe  place  in  which  to 
discharge  the  work  for  which  he  is  em- 
ployed;" second,  it  is  insisted  that  the  mere 
happening  of  an  accident  does  not  imply 
that  the  master  has  been  negligent,  but 
that  the  master's  negligence  must  bo  al- 
leged and  proven. 

We  will  first  briefly  notice  these  ques- 
tion before  dealing  with  the  other  questions 
to  which  less  importance  has  been  attached. 
It  is  both  impracticable  and  impossible  for 
the  court  to  review  and  consider  the  multi- 
tude of  authorities  cited  in  this  case.  We 
may  say,  however,  in  the  outset,  that  we 
have  no  serious  fault  to  find  with  either  of 
the  propositions  above  stated  for  which  ap- 
pellant contends.  To  say  that  the  master 
is  under  the  duty  of  exercising  "reasonable 
care"  in  order  to  make  a  place  "reasonably 
safe"  in  which  his  servant  is  to  work  is 
substantially  the  same  as  to  say  "the  mas- 
ter must  furnish  the  serrant  a.  reasonably 
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safe  place  1b  wfaich  to  work."  To  say  that 
tbere  is  any  material  or  substantial  difFer- 
ence  between  the  two  propositions  is  only  a 
legal  refinement  and  a  theoretical  distinc- 
tion,  which  is  not  distinguishable  by  a  jury 
of  practical  men  in  drawing  the  line  be- 
tween  duty  and  negligence.  The  master 
must  use  reasonable  care  in  each  instance, 
and  that  is  true  whether  he  is  to  furnish 
a  "reasonably  safe  place"  in  which  the  serv- 
ant shall  v/flrk,  or  the  servant  himself  is 
employed  to  make  the  place  in  which  he 
shall  work.  In  no  event  is  the  master  re- 
lieved  from  the  exercise  of  "reasonable  care" 
for  the  safety  and  protection  of  his  em- 
ployee. In  the  one  case,  however,  the  em- 
ployee may  not  be  able  to  recover  because 
of  his  assumption  of  risk  or  his  contribu- 
tory negligence,  and  in  another  case  he 
may  be  free  from  fault  himself,  and  the 
master  be  liable  on  account  of  his  failure 
to  exercise  reasonable  care.  In  other  words, 
the  failure  of  the  master  to  discharge  his 
legal  duty  by  the  exercise  of  reasonable  care 
does  not  always  subject  him  to  liability 
in  damages,  for  the  reason  that  other  inter- 
vening circumstances  sometimes  relieve  him 
of  liability.  Loogpre  v.  Big  Blackfoot  Mill. 
Co.  38  Mont.  99,  99  Fac.  131. 

Under  the  second  proposition  advanced  by 
counsel  for  appellant,  particular  stress  is 
laid  upon  the  following  sentence  found  in 
the  original  opinion,  which  succeeds  a  state- 
ment of  the  reciprocal  duties  and  liabilities 
of  the  master  and  servant:  "The  law  as- 
sumes that  when  these  reciprocal  duties 
have  been  faithfully  discharged  no  injury 
of  which  the  law  takes  cognizance  will 
occur;  but  the  moment  an  accident  does 
occur,  the  presumption  arises  that  either  the 
master  or  servant  has  been  negligent,  or  that 
both  have  contributed  to  the  injury."  We 
apprehend  that  the  objection  to  the  forego- 
ing quotation  arises  either  out  of  a  fail- 
ure to  observe  it  closely  or  read  it  in  con- 
nection with  the  balance  of  the  opinion.  As 
an  abstract  proposition,  we  think  there  can 
be  no  doubt  as  to  its  correctness.  The  pre- 
sumption which  it  is  stated  arises  on  the 
happening  of  an  accident  does  not,  in  the 
absence  of  proof,  identify  the  party  guilty 
of  the  negligence.  It  is  stated,  and  we  think 
correctly,  too,  that,  as  an  abstract  proposi- 
tion, the  happening  of  an  accident  "of  which 
the  law  takes  cognizance,"  at  once  implies 
an  act  of  negligence  on  the  pa(;t  of  someone. 
It  is  not  the  law  anywhere,  ho  far  as  we 
are  aware,  that  the  mere  happening  of  an 
accident  is  of  itself  proof  that  the  master 
has  been  negligent  and  is  liable  for  the  in- 
jury and  damage  sustained.  The  happen- 
ing of  the  accident,  however,  must  be  proven 
before  there  is  any  occasion  for  proving 
negligence  on  the  part  of  the  BUMter.  The 
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fact  of  the  accident  and  injury  established, 
circumstances  and  physical  conditions  may 
be  resorted  to  for  the  purpose  of  determin- 
ing on  whom  the  responsibility  for  the  acci- 
dent rests  and  to  whom  the  negligence  is 
imputable.  In  the  original  opinion  we  said: 
"The  evidence  does  not  show  either  that  an 
inspection  was  or  was  not  made  prior  to 
the  accident.  Respondent  testified  that  it 
looked  safe  so  far  as  he  could  see  when  he 
went  to  work,  but  appellant  does  not  show 
that  any  inspection  had  been  made.  The 
rock  and  earth  which  fell  on  respondent 
appears  to  have  come  from  the  roof  of  the 
tunnel,  and  the  witnesses  say  that  if  the 
roof  had  been  sounded  that  it  is  reasonably 
certain  that  the  accident  would  have  been 
averted.  They  testify  as  to  the  nature  of 
the  formation  and  probability  of  a  sound- 
ing having  located  this  danger  and  enabled 
the  men  to  bar  it  down  before  commencing 
to  muck.  .  .  .  Under  the  facta  of  this 
case  and  the  circumstances  under  which  the 
injury  occurred,  the  nature  of  the  place,  and 
the  attendant  circumstances,  as  shown  by 
the  witnesses,  we  think  there  was  sufficient 
evidence  before  the  jury  from  which  they 
might  fairly  conclude  that  the  master,  who 
was  represented  by  the  shift  boss,  was  negli- 
gent in  the  discharge  of  his  duty  in  in- 
specting and  examining  or  failing  to  inspect 
the  place  where  respondent  was  set  to  work, 
and  in  not  giving  such  directions  as  were 
necessary  in  order  to  have  rendered  the 
place  safe  and  thereby  avoided  the  injury 
which  resulted."  See  also  Norman  v.  Wa- 
bash R.  Co.  10  C.  C.  A,  617,  22  U.  S.  App. 
505,  62  Fed.  727;  Central  Coal  &  Coke  Co. 
V.  Williams,  97  C.  C.  A.  597,  173  Fed.  337; 
Haynie  v.  Tennessee  Coal,  Iron  &  R.  Co.  99 
C.  C.  A.  71,  175  Fed.  55. 

In  this  case  the  servant  was  not  prima- 
rily engaged  in  making  the  place  safe  in 
which  he  worked.  In  this  respect  the  case 
differs  materially  from  Thurman  v.  Pitts- 
burg A  M.  Copper  Co.  41  Mont.  141,  108 
Pac.  588,  on  which  appellant  relies.  There 
the  servant  was  charged  with  the  special 
duty  of  making  the  place  safe.  Here  the 
servant  was  under  the  direction  and  control 
of  the  shift  boss.  It  was  his  duty,  when 
directed  by  the  shift  boss,  to  assist  in  mak- 
ing the  place  safe.  The  determination,  how- 
ever, as  to  what  should  be  done  and  when 
it  was  necessary  to  perform  an  act  looking 
toward  the  making  of  the  place  safe  rest- 
ed with  the  shift  boss,  and  it  was  the  duty 
of  the  shift  boss  to  make  the  inspection  be- 
fore setting  tiie  men  to  work.  In  this  case 
it  does  not  appear  whether  an  inspection 
was  made  or  not.  The  defendant  produced 
no  evidence  to  that  effect,  and  the  plaintiff 
did  not  know.  He  did  know,  however,  that 
subsequent  events  demonstrated  thai  the 
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place  w*a  not  safe.  He  furnished  proof  of 
the  physical  conditions  and  the  attendant 
circumstances  from  which  it  might  well  be 
concluded  that  the  ^lBpection  bad  either 
not  been  made,  or,  if  made,  bad  been  negli- 
gently made. 

Three  days  prior  to  the  filing  of  the 
original  opinion  in  this  case,  the  court  of 
appeals  of  the  state  of  Kentucky  had  under 
consideration  a  case  involving  a  very  simi- 
lar  state  of  facts  in  Williams  Coal  Co.  t. 
Cooper,  138  Ky.  287,  327  S.  W.  1000.  The 
court  said  in  that  case:  "It  is  argued 
that,  if  it  was  the  duty  of  the  coal  com- 
pany to  keep  the  room  reasonably  safe, 
this  duty  was  performed,  as  the  'loader' 
whose  business  it  was  to  examine  the  roof 
and  put  it  in  a  reasonably  safe  condition 
performed  this  service;  at  any  rate,  exer- 
cised his  best  judgment  in  attempting  to 
do  so.  And  it  is  said  that,  as  the  'loader* 
believed  after  inspection  that  the  room  was 
reasonably  safe,  his  judgment  is  conclusive 
of  the  question  that  the  master  furnished 
a  reasonably  safe  place.  But  with  this 
argument  we  cannot  agree.  In  the  opinion 
of  the  'loader*  the  room  may  have  been 
reasonably  safe,  but  the  fact  that  tiie  roof 
fell  soon  after  his  inspection  demonstrates 
that  it  was  not  reasonably  safe.  .  .  . 
It  was  a  question  for  the  jury  to  say  from 
the  evidence  whether  or  not  the  place  was 
reasonably  safe.  And  in  considering  this 
question  they  had  the  right  to  give  such 
weight  as  they  deemed  proper  to  the  state- 
ment of  the  inspector.  They  may  or  may 
not  believe  from  it  that  the  master  dis- 
charged his  duty  in  famishing  a  reasonably 
safe  place." 

The  same  court,  as  late  as  June  1st  of 
this  year,  again  had  the  same  question 
under  consideration  in  Huddleston  v. 
Straight  Creek  Coal  &  Coke  Co.  13S  Ky. 
506,  12S  S.  W.  689,  and  after  considering 
an  argument  very  much  like  that  made  in 
this  case,  said:  "We  cannot  give  our  ap- 
proval to  a  doctrine  like  this.  The  jury 
have  the  right  to  hear  and  consider,  not 
only  the  evidence  from  ihe  mouths  of  wit< 
nessee  as  to  what  they  did  and  what  was 
done,  but  they  have  aUo  the  right  to  hear 
and  consider  other  evidence  from  witnesses 
who  are  qualified  to  testify  as  to  the  physi- 
cal condition  of  the  place  and  appliance  be- 
fore, at  the  time,  and  immediately  after 
the  accident,  and  the  jury  may,  from  the 
facts  and  circumstances  thus  proven,  be 
warranted  in  concluding  that  they  are  en- 
titled to  more  weight  than  the  personal  evi- 
dence of  the  witnesses  whose  testimony  was 
in  contradiction  of  these  facts  and  cir- 
cumstances. Let  us  take  this  case  as  an 
apt  illustration.  Notwithstanding  the  un- 
contradicted evidence  of  Eiswiek,  the  jury 
47  L.RJl.(Nj9.) 


might  be  of  the  oplniim,  based  upon  the 

evidence  of  the  physical  conditions,  that,  as 
the  roof  fell  soon  after  his  inspection,  he 
did  not  make  a  careful  inspection;  or,  in 
other  words,  that  the  master  did  not  exer- 
cise ordinary  care  to  put  and  keep  the  entry 
in  reasonably  safe  condition.  This  was  a 
question  for  the  jury,  not  the  court,  and 
so  the  court  erred  in  taking  the  case  from 
the  jury." 

The  accident  in  this  case  occivred  in  the 
tunnel  on  the  Montana  side  of  the  line  be- 
tween Idaho  and  Montana.  It  has  been  ar- 
gued on  the  rehearing  that  under  the  stat- 
utes and  decisions  of  Montana,  a  recovery 
could  not  be  had  in  this  case  in  Montana, 
and  that  it  is  accordingly  the  duty  of  this 
court  to  deny  the  respondent  any  relief. 
On  the  proposition  that  respondent  could 
not  recover  in  Montana,  counsel  cite  two 
cases  from  the  supreme  court  of  that  state, 
Cummings  v.  Reins  Copper  Co.  40  Mont. 
599,  107  Fac.  004,  and  Osterholm  Boston 
&,  M.  Consol.  Copper  &  S.  Min.  Co.  40  Mont. 
508,  107  Fac.  499;  and  on  the  general 
proposition  that  the  respondent  is  bound  by 
the  law  of  the  place  where  the  injury  oc- 
curred, counsel  cite:  Baltimore  k  0.  S.  W. 
R.  Co.  v.  Reed,  158  Ind.  25,  5fl  L.R.A.  468, 
92  Am.  St.  Rep.  293,  62  N.  E.  48S;  Chi- 
cago &.  E.  I.  R.  Go.  V.  Rouse,  178  III.  132, 
44  L.R.A.  410,  52  N.  E.  951,  6  Am.  Keg. 
Rep.  549;  Alabama  Q.  S.  R.  Co.  T.  Carroll, 
97  Ala.  126,  18  L.R.A.  433,  38  Am.  St  Rep. 
163,  11  So.  803;  Kansas  City,  Ft.  S.  &.  M. 
R.  Co.  V.  Becker,  67  Ark.  1,  48  L.R.A.  814, 
77  Am.  St.  Rep.  78,  53  S.  W.  406;  Turner 
V.  St.  Clair  Tunnel  Co.  Ill  Mich.  678,  36 
L.R.A.  134,  66  Am.  St.  Rep.  397,  70  N.  W. 
146;  Mexican  Nat.  R.  Co.  v.  Jackson,  89 
Tex.  107,  31  L.R.A.  276,  59  Am.  St.  Rep. 
28,  33  S.  W.  857.  The  trouble  with  the  ap- 
plication of  the  rules  announced  by  these 
authorities  is  that  in  the  present  case  the 
appellant  failed  to  plead  and  prove  in  the 
lower  court  the  laws  of  Montana  as  a  de- 
fense to  the  action.  We  cannot  take  ju- 
dicial notice  of  the  laws  of  a  sister  state. 
In  the  absence  of  pleading  and  proof  as  to 
what  the  laws  are  in  a  sister  state,  we 
must  assume  that  the  same  law  prevails 
in  the  foreign  state  that  prevails  here.  Hie 
authorities  are  uniform  to  this  effect.  This 
court  has  recognized  the  rule  in  Moore  v. 
Fooley.  17  Idaho,  61,  104  Pac.  898.  See 
5  Enc.  Ev.  813;  2  Wharton,  Confl.  L.  3d  ed. 
781,  a,  b;  Hall  v.  Pillow,  31  Ark.  32;  Nor- 
ris  V.  Harris,  15  Cal.  226;  Hickman  v. 
Alpaugh,  21  Cal.  225 ;  Daggett  v.  Southwest 
Packing  Co.  166  Cal.  762.  103  Pac.  204; 
O'Sullivan  v.  Griffith,  153  Cal.  602,  95  Pac. 
873,  96  Pac.  323;  Schwartz  v.  Panama  R. 
Go.  155  Cal.  742,  103  Pac.  196;  Jnstis  v. 
Atchison,  T.  &  8.  F.  R.  Co.  tt  (M..  4f  ^  09, 
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108  Pac.  328;  BemiB  v.  McKenzie,  13  Fla. 
653;  Hill  V.  Wilker,  41  Ga.  449,  S  Am. 
Rep.  S40 ;  Baltimore  k  O.  R.  Co.  v.  Freeze, 
169  Ind.  370,  82  N.  E.  761;  News  Pub.  Co. 
V.  Associated  Press,  114  III.  App.  241; 
Goodwin  v.  Provident  Sav.  Life  Asaur.  Abbo. 
97  Iowa,  226,  32  LJI.A.  473,  69  Am.  St. 
Rep.  411,  66  N.  W.  157;  Bersheara  v.  Nel- 
son DiBtilling  Co.  SO  Kan.  194,  101  Pac. 
1011;  Sandidge  v.  Hunt,  40  La.  Ann.  768, 
5  So.  55;  McKenzie  v.  Wardwell,  61  Me. 
136;  Bearae  t.  McLean,  199  Masss.  242. 
85  N.  E.  462;  Brimhall  v.  Van  Campen,  8 
Minn.  13,  Gil.  1,  82  Am.  Dec.  118;  Standard 
leather  Co.  v.  Mercantile  Town  Mnt.  Ins. 
Co.  131  Mo.  App.  701,  111  S.  W.  631; 
Bannard  v.  Duncan,  79  Neb.  189,  126  Am. 
St.  Rep.  661,  112  N.  W.  353;  Rogera  v. 
Hatch,  8  Nev.  35;  Hall  v.  Southern  R.  Co. 
146  N.  C.  346,  69  S.  E.  879;  Brumagim  v. 
Chew,  19  N.  J.  Eq.  130;  Harn  v.  Cole, 
20  Okla.  553,  95  Pac.  415;  Betz  v.  Wilson. 
17  Okla.  383,  87  Pac.  844;  Schlotterbeck  t. 
Scbwinn,  23  Okla.  681,  103  Pac.  854;  Bol- 
linger V.  Gallagher,  144  Pa.  205,  22  Atl. 
815;  Joneaville  Mfg.  Co.  v.  Southern  R.  Co. 
77  S.  C.  480,  58  S.  E.  422;  Windhorst  v. 
Bergendahl,  21  S.  D.  218,  130  Am.  St.  Rep. 
715,  111  N.  W.  644;  Star  Clothing  Mfg. 
Co.  V.  Nordeman,  118  Tenn.  384,  100  S.  W. 
93;  Atchison,  T.  &  S.  F.  R.  Co.  v.  MIIIh, 
49  Tex.  Civ.  App.  349,  108  S.  W.  480;  Mis- 
souri, K.  k  T.  R.  Co.  V.  Wise,  —  Tex.  Civ. 
App.  — ,  106  S.  W.  485;  Kin  Kaid  v.  Lee, 
54  Tex.  Civ.  App.  G22,  119  S.  W.  342;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Smythe,  55  Tex. 
Civ.  App.  557,  119  S.  W.  892;  Clark  v. 
EUinge,  38  Wash.  378,  107  Am.  St.  Rep. 
858,  80  Pac.  656;  s.  c.  29  Wash.  215,  69 
Pac.  736;  Gunderson  v.  Gunderson,  25 
Wash.  469,  65  Pac.  791 ;  Edleman  v.  Edle- 
man,  125  Wis.  270,  104  N.  W.  56;  McKnight 
V.  Oregon  Short  Line  R.  Co.  33  Mont..  40. 
82  Pac.  661;  Crosby  v.  Cuba  R.  Co.  (C.  C.) 
168  Fed.  144;  s.  c.  95  C.  C.  A.  539,  170 
Fed.  369.  Where  the  question  before  the 
court  is  governed  by  the  rule  of  the  com- 
mon law  instead  of  by  statute,  the  court 
will  presume,  in  the  absence  of  proof  to 
the  contrary,  that  the  common  law  prevails 
in  the  state  where  the  injury  occurred,  and 
that  it  is  the  same  in  that  state  as  in  the 
state  of  the  forum.  5  Enc.  Ev.  817-820; 
Mountain  Lake  Land  Co.  v.  Blair,  109  Va. 
147,  63  S.  E.  7.51:  Taber  v.  Seaboard  Air 
Line  R.  Co.  81  S.  C.  317,  62  S.  E.  311,  and 
cases  above  cited. 

Counsel  for  appellant  finally  insist  that 
if  the  judgment  must  be  affirmed  in  this 
cue,  that  the  damages,  even  as  reduced  by 
the  previous  derision,  are  still  excessive.  In 
support  of  this  contention,  counsel  have 
cited  a  number  of  additional  authorities  in 
which  the  question  of  the  amount,  of  dam-  * 
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'  ages  to  be  awarded,  and  the  age  and  con- 
dition of  the  party  injured,  and  bis  capac- 
ity for  earning  wages,  are  all  considered. 
As  they  may  be  useful  to  counsel  in  other 
similar  cases,  we  cite  them  herein:  13  Cyc. 
pp.  134,  135;  Bosworth  v.  SUndard  Oil 
Co.  92  Hun,  485,  37  N.  Y.  Supp.  43;  Nic- 
holds  v.  Crystal  Plate  Glass  Co.  126  Mo.  66, 
27  S.  W.  516,  28  S.  W.  991;  Cogswell  v. 
West  Street  &  N.  E.  Electric  R.  Co.  6 
Wash.  46,  31  Pac.  411,  10  Am.  Neg.  Cas. 
384;  Florida  R.  &  Nav.  Co.  v.  Webster,  25 
Fla.  394,  5  So.  714;  Kroener  v.  Chicago,, 
M.  &  St.  P.  E.  Co.  88  Iowa,  18,  56  N.  W. 
28;  Missouri  P.  R.  Co.  v.  Dwyer,  36  Kan, 
58,  12  Pac.  352 ;  Kennon  v.  Gilmer,  9  Mont. 
108,  22  Pac.  448;  Brown  v.  Southern  P.  R. 
Co.  7  Utah,  288,  26  Pac.  679;  Thompson 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  71  Minn. 
89,  73  N.  W.  707;  Moore  v.  W.  R.  Picker- 
ing Lumber  Co.  106  La.  504,  29  So.  990; 
Wimber  v.  Iowa  C.  E.  Co.  114  Iowa,  551, 
87  N.  W.  605;  Bell  v.  Globe  Lumber  Co. 
107  La.  726,  31  So.  994 ;  Budge  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  108  La.  349,  68 
L.R.A.  333,  32  So.  536. 

On  the  other  hand,  counsel  for  respondent 
insist  that  the  court  erred  in  the  original 
opinion  herein  in  reducing  the  judgment 
and  that  it  should  have  been  allowed  to 
stand  as  assessed  by  the  jurj  and  entered 
of  judgment  by  the  trial  court.  In  support 
of  respondent's  contention,  his  counsel  have 
cited  us  to  the  following  additional  au- 
thorities considering  the  amount  of  dam- 
ages allowable  in  similar  cases:  Eckels  v. 
Edison,  139  III.  App.  75;  Canfield  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  142  Iowa,  658,  121 
N.  W.  188;  Williams  v.  Spokane  Falls  & 
N.  R.  Co.  42  Wash.  697,  84  Pac.  1129,  also 
44  Wash  383,  87  Pac.  491 ;  Indiana,  I.  &.  I. 
R.  Co.  T.  Otstot,  212  111.  429,  72  N.  B. 
387;  Wimber  v.  Iowa  C.  R.  Co.  114  Iowa, 
551,  87  N.  W.  505;  Budge  v.  Morgan's  L. 
t  T.  R.  A  S.  S.  Co.  108  La.  349,  58  L.R.A* 
333,  32  So.  536;  Chicago  A  N.  W.  R. 
Co.  V.  Jackson,  56  111.  492,  8  Am.  Rep. 
861;  Nicholds  v.  Crystal  Plate  Glass  Co. 
126  Mo.  65,  27  S.  W.  516.  28  S.  W.  991; 
San  Antonio  &  A.  P.  R.  Co.  v.  Connell,  27 
Tex.  Civ.  App.  533,  86  S.  W.  246;  Texar- 
kana  *  Ft.  S.  E.  Co.  v.  ToHver,  37  Tex. 
Civ.  App.  437,  84  S.  W.  376;  The  Fuller- 
ton,  92  C.  C.  A.  463,  167  Fed.  1;  Inter- 
national A  G.  N.  R.  Co.  V.  Brice,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  613;  Galveston, 
H.  4  S.  A.  R.  Co.  v.  Abbey,  29  Tex.  Civ. 
App.  211,  68  S.  W.  293;  Engler  v.  Western 
U.  Teleg.  Co.  (C.  C)  69  Fed.  185;  Jones 
V.  New  York  C.  A  H.  R.  R.  Co.  99  App. 
Div.  1,  90  N.  Y.  Supp.  422;  Mitchell  v. 
Broadway  A  S.  A.  R.  Co.  70  Hun,  387,  24 
N.  Y.  Supp.  32;  Chicago,  B.  A  Q.  R.  Co. 
T.  Dunn,  106  IlL  App.  194;  Chicikgo  ft  Q. 
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T.  R.  Co.  T.  Spurney,  187  111.  471,  84  N.  E. , 
302;  Tully  V.  New  York  t  T.  S.  S.  Co.  10 
App.  Div.  463,  42  K.  Y.  Supp.  29;  Illinois 
C.  R.  Co.  V.  O'Connor,  90  111.  App.  142; 
Yazoo  &  M.  Valley  R.  Co.  v.  Scott,  95  Miss. 
43,  48  So.  239;  Gale  v.  New  York  C.  &  H.  R. 
R.  Co.  13  Hun,  4;  Galveston,  H.  &.  N.  R. 
Co.  V.  Murphy,  52  Ter.  Civ.  App.  420,  114 
S.  W.  443;  Rodney  v.  St.  Louis  S.  W.  R. 
Co.  127  Mo.  676,  28  S.  W.  887,  30  S.  W. 
150;  Texas  &  N.  0.  R.  Co.  v.  Parsons,  — 
Tex.  Civ.  App.  — ,  109  S.  W.  240;  Id.,  102 
Tex.  157,  132  Am.  St.  Rep.  857,  113  S.  W. 
914;  Texas  &.  N.  0.  R.  Co.  v.  Can,  —  Tex. 
Civ.  App.  — ,  42  S.  W.  128;  Merchants'  A 
Miners  Transp.  Co.  t.  Corcoran,  4  Ga.  App. 
654,  62  S.  E.  130;  Houston  &  G.  N.  R.  Co. 
v.  Randall,  50  Tex.  254;  Dougherty  v.  Mis- 
souri R.  Co.  97  Mo.  647,  8  S.  W.  900,  11 
S.  W.  251,  4  Am.  Neg.  Cas.  597;  Missouri 
P.  R.  Co.  V.  Mackey,  33  Kan.  298,  6  Pac. 
291 ;  Trinity  &  S.  R.  Co.  v.  Lane,  79  Tex. 
643,  15  S.  W.  477,  16  S.  W.  18;  O'Donnell 
T.  American  Ref.  Co.  41  App,  Div.  307,  58 
N.  Y.  Supp.  640,  6  Am.  Neg.  Rep,  322; 
Baltzer  v.  Chicago,  M.  4  N,  R.  Co.  89  Wis. 
257,  60  N.  W.  716;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Rembarz,  51  111.  App. 
543;  Louisville  &  N.  R.  Co.  v.  Mitchell, 
87  Ky.  327,  8  S.  W,  706,  15  Am.  Neg.  Cas. 
163;  Atchison,  T.  A  S.  P.  R.  Co.  v.  Moore, 
31  Kan,  197,  1  Pac.  644;  Illinois  C.  R.  Co. 
V.  Harris,  63  111.  App.  1 72 ;  Lee  v.  Southern 
P.  R.  Co.  101  Cal.  121,  35  Pac.  572;  Cole- 
man V.  Southwick,  9  Johns.  45,  6  Am.  Dec. 
263;  Montgomery  Traction  Co.  v.  Knabe, 
158  Ala.  458,  48  So.  501;  Macon  4  W.  R. 
Co.  V.  Winri,  26  Ga.  250;  Davis  v.  Holy 
Terror  Min.  Co.  20  S.  D.  399,  107  N.  W. 
374;  Morgan  v.  Southern  P.  Co.  95  Cal. 
501,  30  Pac.  601,  2  Am.  Neg,  Cas.  196; 
Foley  V.  Everett,  142  III.  App.  250;  Reeks  v. 
Seattle  Electric  Co.  54  Wash.  609,  104  Fac. 
126;  Burch  v.  Southern  P.  Co.  32  Nev.  75, 
104  Pac.  225,  Ann.  Caa.  1912  B,  1166; 
Solen  V.  Virginia  4  T.  R.  Co.  13  Nev.  106; 
McLean  v.  Lewiston,  8  Idaho,  472,  69  Pac. 
478,  12  Am.  Neg.  Rep.  243;  Howland  v. 
Oakland  Consol.  Street  R.  Co.  110  Cal.  513, 
42  Pac.  983;  Wall  v.  Livezay,  0  Colo.  465; 
Ryan  tr.  Gilmer,  2  Mont.  523,  25  Am,  Rep. 
744;  Aldi^ch  v.  Palmer,  24  Cal.  613;  Wheat- 
on  V.  North  Beach  A  M.  R.  Co.  36  Cal.  591, 
2  Am.  N^.  Cas.  164;  Boyce  v.  California 
Stage  Co.  25  Cal.  460,  9  Am.  Neg.  Caa. 
66;  Wilson  v.  Fitch,  41  Cal,  363,  9  Mor. 
Min.  Rep.  155. 

Our  further  examination  and  considera- 
tion of  the  question  as  to  the  amount  of 
damages  that  should  be  allowed  have  failed 
to  convince  us  that  any  change  should  be 
made  from  that  allowed  by  the  original 
opinion.  We  recognize  the  fact  that  tiiere ' 
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is  no  absolute  standard  by  which  damages 
can  be  measured  in  these  cases.  We  are  of 
the  opinion,  however,  that  the  amount 
awarded  by  the  jury  in  this  case  was  ex- 
cessive, and  in  view  of  all  the  facta  and 
circumstances  and  in  the  light  of  the  de- 
cisions from  the  various  states  which  have 
considered  this  subject,  we  feel  that  the 
sum  of  $10,000  to  which  the  judgment  was 
reduced  by  the  original  opinion  is  fair  and 
as  near  an  approximation  to  justice  in  the 
case  as  we  can  reach. 

We  feel  that  we  should  not  close  the  con- 
sideration of  this  case  without  reverting  to 
one  argument  that  has  been  made  in  the 
briefs  on  behalf  of  appellant  which  does  not 
have  to  do  with  the  law  of  the  case  so 
much  as  with  the  public  policy  of  the  state. 
It  has  been  argued  with  a  great  deal  of  zeal 
that  the  rule  of  law  as  announced  in  the 
original  opinion  is  entirely  too  harsh  on 
the  master,  and  if  permanently  adopted  in 
this  state  will  have  the  tendency  to  dis- 
courage investments,  the  building  Of  rail- 
roads, and  street  and  electric  car  lines, 
power  plants,  mining  development,  and  will 
generally  retard  the  growth  and  develop- 
ment of  the  state's  resources  and  indus- 
tries. We  feel  that  this  apprehension  is 
wholly  unfounded  and  arises  more  out  of  a 
fear  of  an  erroneous  application  of  the 
rule  we  have  announced  than  of  any  error 
of  severity  in  the  rule  itself.  The  resources 
and  industries  of  this  state  ought  to  be 
developed,  and  it  is  the  hope  of  every  citi- 
zen, including  the  members  of  this  court, 
that  railroads  may  be  built,  mines  de- 
veloped, and  diversified  industries  built  up, 
and  it  is  not  the  temper  or  purpose  of  the 
court  to  promulgate  any  rule  of  decision 
that  will  hamper  or  deter  any  legitimate 
enterprise  or  industry;  but  we  do  want  to 
be  understood  as  insisting  that  this  march 
of  progress  and  development  shall  not  come 
at  a  sacrifice  of  human  life  and  safety,  or 
in  disregard  of  the  common  rights  of  the 
laboring  man  who  shall  furnish  the  bimwn 
and  sinew  for  that  work. 

After  a  somewhat  laborioui  and  tediow 
ecamination  of  this  caae  a  second  time,  we 
feel  that  the  original  opinion  eorrectlj 
states  the  principles  of  law  applicable  to  the 
case,  and  that  the  conclusion  reached  on  tiie 
former  hearing  should  stand  as  the  judg- 
ment of  the  court  in  this  case.  The  judg- 
ment of  the  trial  court  will  therefore  be 
affirmed  to  the  extent  of  $10,000,  on  con- 
dition that  the  respondent  die  within  thirty 
days  after  the  going  down  of  the  remittitur 
a  waiver  of  the  excess  of  $5,000  and  an 
acceptance  of  the  judgment  as  thus  modi- 
fled.  On  failure  to  do  ao,  the  judgment 
will  be  reversed  m  ioto,  aiid  a  new  trial 
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granted.  Modified  and  afiirnied  according- 
Ij,  with  costi  in  favor  of  the  reapondeat. 

SalllTan,  Ch.  J.,  ooncun. 


KANSAS  SVPREME  0O1TBT. 

E8TELLA  VAN  OUNDY  et  aL 

CLUM  0.  SHEWEY,  Appt. 

(—  Kan.  — ,  133  Pac.  720.) 

Vendor  mnd  purchaser  ~  deed  from 
heir  —  absence  of  probate. 

1.  A  vendor's  title  is  not  necessarily  un- 
marketable because  derived  through  deeds 
from  the  heirs  of  a  deceased  owner  whose 
estate  was  not  probated. 

Same  —  abstract  of  title  —  how  con- 
strocted. 

2.  In  such  a  case  an  abitract  of  title  may 
be  made  to  exhibit  a  good  title  Xtj  attach- 
ing to  it  the  affidavits  of  credible  persons 
who  know  the  facts,  showing  intestacy,  heir* 
ship,  capaci^  to  convey,  and  the  satisfac- 
tion of  all  claims  against  the  estate  <d  the 
deceased. 

Same  —  vendee's  burden. 

3.  When  such  a  showing  has  been  made,  it 
devolves  upon  the  vendee  objecting  to  the 
title  to  show  wherein  it  is  bad  or  doubtful, 
or  that  the  evidence  neeessair  to  establish 
the  facts  is'  so  uncertain  or  inaccessible  as 
to  render  the  title  doubtful. 

Same  —  trust  deed  ~  release  by  bene- 
flirlary. 

4.  In  1888  the  owner  of  a  tract  of  land 
gave  a  trust  deed  or  mortgage  to  a  person 
designated  as  trustee  for  a  third  person 
designated  as  beneficiary.  The  beneficiary 
assigned  the  mortgage  and  the  assignee  re- 
leased it.  The  trustee  has  acquiesced  in 
the  release  for  a  period  of  time  exceeding 
that  prescribed  by  the  statute  of  limita- 
tions. Held,  the  trustee  has  no  interest  in 
the  land  which  is  now  or  may  hereafter  be- 
come substantial,  and  that  the  title  is  not 
doubtful  because  he  did  not  join  in  the  re- 
lease. 

Writ  —  publication  —  aiSdaTlt  —  suffi- 
ciency. 

5.  Under  S  79  of  the  Civil  Code  (Gen. 
SUt  1909,  S  5672),  which  takes  the  place 
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Note.  —  As  to  what  is  a  marketable  title, 
see  note  to  Justice  v.  Button,  38  L.R.A. 
(N.S.)  1.  See  also  later  case,  Koosback 
V.  Micks,  42  L.R.A.(N.S.)  444. 

For  duty  of  vendor  as  to  abstract  of  title, 
see  note  to  Eiche  v.  Kionka,  43  L.B..A. 
(N.S.)  44. 

For  character  of  inquiry  as  to  where- 
abouts of  party  necessary  to  sustain  con- 
structive service  of  process,  see  note  to 
Origsby  t.  Wopschall.  37  L.Rj^.(N.S.)  206. 
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of  S  73  of  th6  old  Cod^'an  affidavit  for 
service  by  publication  which  wholly  fails  to 
show,  either  by  direct  statement  or  by  way 
of  inference  from  other  stat^ents,  that  the 
plaintiff  diligently  inquired  as  to  the  resi- 
dence of  the  defendants  to  be  served  by 
publication,  and  was  unable  to  learn  the 
place  of  such  residence,  is  void. 
Vendor  and  purchaser  —  tax  title  — 
snffldency. 

6.  Various  objections  by  a  vendee  to  a 
title  based  upon  a  tax  deed  which  is  good 
on  its  face,  which  has  been  of  record  for 
piore  than  fifteen  years,  and  under  which 
the  vendor  has  been  in  possession  for  more 
than  five  years  considered,  and  held  that  the 
tax  deed  and  the  vendor's  possession  con- 
stitute a  title  sufficient  to  extinguish  all 
rights,  titles,  and  interests  of  prior  origin. 

(July  S,  191S.). 

APPEAL  1^  defendant  from  a  judgment 
of  tbe  District  Court  for  Norton 
County  in  plaintiffs'  favor  in  an  action 
brought  to  compel  specific  performance  of 
a  contract  for  the  sale  of  certain  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Willard  Simmons,  for  appellant: 
The  statute  of  limitationfl,  while  a  shield 
for  defense,  is  not  a  weapon  of  attack,  and 
cannot  be  made  the  basis  of  ^rmative  re- 
lief. 

Capell  V.  Dill,  82  Kan.  652,  10ft  Pac.  286; 
Burditt  T.  Burditt.  62  Kan.  576,  64  Pac.  77 ; 
Holden  T.  Spier,  6S  Kan.  412,  70  Pac.  348; 
Corlett  T.  Mutual  Ben.  L.  Ins.  Co.  60  Kan. 
134,  6S  Pac.  844;  Hays  Land  ft  Invest.  Co. 
V.  Bassett,  85  Kan.  48,  116  Pac.  475;  Sal- 
ter T.  Corbett,  80  Kan.  327,  102  Pac.  452; 
Walker  v.  Boh,  32  Kan.  354,  4  Pac.  272; 
Stump  T.  Burnett,  67  Kan.  689,  78  Pac. 
894. 

Specific  performance  cannot  be  decreed 
where  reasonable  doubt  concerning  the  title 
exists,  though  rested  on  grounds  merely 
debatable,  but  which  might  visit  upon  tiie 
purchaser  litigation  in  that  regajd,  and  that, 
too,  where  at  law  the  title  might  in  fact 
be  declared  good. 

Van  Riper  v.  Wii&ersham,  77  N.  J.  Eq. 
232,  30  L.R.A.(N.S.)  25,  76  Atl.  1020,  Ann. 
Cas.  1912  A,  319;  Pom.  Spec.  Ferf.  S  198; 
Vreeland  t.  Blauvelt,  23  N.  J.  Eq.  483; 
Dobbs  V.  Norcross,  24  N.  J.  Eq.  327;  Tillot- 
son  V.  Qesner,  33  N.  J.  Eq.  313;  Cornell  v. 
Andrews,  35  N.  J.  Eq.  7;  Lippincott  v. 
Wikoff,  54  N.  J.  Eq.  107,  33  Atl.  305;  Day 
V.  Kingsland,  57  N.  J,  Eq.  134,  41  Atl.  99; 
Justice  V.  Button,  89  Neb.  367,  38  L.R.A. 
(N.S.)  1,  131  N.  W.  736;  Durham  v.  Had- 
ley,  47  Kan.  73,  27  Pac.  105. 

Such  a  title  as  appellant  was  to  receive 
cannot  rest  in  parol.  Appellees  cannot 
refuse  to  furnish  record  title^such  as  they 
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coDtraet  to  |^tI,  and  eompel  i^ellut  to 
rwoTt  to  parol  evidaiee-  to  catablish  hii 
title,  or  to  eBtablish  or  protect  any  link 
In  the  chain  of  title  by  parol  testimony. 

WatBon  T.  Boyle,  5S  Wash.  141,  104  Pao. 
147;  Irving  v.  Campbell,  121  N.  Y.  363,  8 
LJLA.  620,  24  N.  K  821;  Benson  t.  Shot- 
well,  87  Cal.  49,  26  Fae.  249;  Knox  t.  Dp- 
Spain,  166  111.  App.  134. 

It  is  not  sufficient  that  the  title  ia  good 
in  fact, — that  it  is  capable  of  being  made 
good  by  affidavits  or  other  oral  testimony,— 
it  must  be  good  of  record. 

Howe  T.  Coates,  97  Minn.  386,  4  LJUl. 
{TUS.)  1170,  114  Am.  St.  Bep.  723,  107  N. 
W.  397;  Boas  v.  Farrington,  86  Cal.  636, 
24  Pac.  787. 

A  doubtful  title  cannot  be  made  market- 
able by  a  decision  of  the  court  in  an  action 
between  the  vendor  and  vendee  merely. 

Williams  v.  Bricker,  83  Kan.  63,  30 
L.R.A.(N.S.)  343,  109  Pac.  998. 

Had  the  publication  notice  been  legal, 
and  upon  sufficient  affidavit,  the  attempted 
quiet  title  would  have  been  wholly  insuffi- 
cient 

Smith  V.  Hunter,  241  111.  514,  132  Am. 
St.  Rep.  231,  80  N.  E.  686;  Grouch  v.  Mar- 
tin, 47  Kan.  313,  27  Pac.  086;  Claypool  t. 
Houston,  12  Kan.  324. 

Kquity  will  not,  by  a  decree  for  specific 
performance,  compel  a  party  to  accept  a 
title  which  is  so  doubtful  that  it  may  be 
exposed  to  litigation.  The  court  will  not 
cast  upon  him  the  risk  of  litigation  and  the 
embarrassment  of  questionable  title. 

Townshend  v.  Goodfellow,  40  Minn.  312, 
3  L.R.A.  739,  12  Am.  St,  Rep.  736,  41  N.  W. 
1056;  Daniell  v.  Shaw,  166  Mass.  682,  44 
N.  E.  991;  Conley  v.  Finn,  171  Mass.  70,  63 
Am.  St.  Rep.  399,  50  N.  E.  460;  26  Am.  & 
Eng.  Enc.  Law,  111;  Vought  v.  Williams, 
120  N.  Y.  253,  8  LJR.A.  591,  17  Am.  St.  Rep. 
634,  24  N.  E.  195;  Morrison  v.  Waggy,  43 
W.  Va.  405,  27  S.  E.  314;  Fleming  v.  Burn- 
ham,  100  N.  Y.  1,  2  N.  E.  905;  Simon  v. 
Vandervecr,  155  N.  Y.  377,  03  Am.  St.  Rep. 
683,  49  N.  E.  1043;  McXutt  v.  Nellans,  82 
Kan.  427,  108  Pac.  834;  Williams  v.  Brick- 
er, 83  Kan.  53,  30  L.R.A.(N.S.)  343,  109 
Pac  998. 

Mr.  H.  O.  Caater,  for  appellees: 

Appellant  cannot  attack  the  validity  of 
the  tax  deed. 

Cowdery  v.  Greenlee,  126  Ga.  786,  8 
L.R^(K.S.)  137,  55  S.  E.  918;  Ballou  v. 
Sherwood,  32  Neb.  668,  49  N.  W.  700,  50 
N.  W.  1131. 

The  tax  title  having  been  of  record  for 
more  than  five  years,  and  appellees  and  their 
grantors  having  been  in  the  peaceable  pos- 
session of  the  land  all  that  time,  this  vests 
in  them  an  absolute  title  which  extinguishes 
and  destroys  all  titles,  liens,  and  interests 
47  L.RJl.{N.8.) 


existing  when  tiie  tax  proceedings  were  had 
upon  whieh  the  tax  deed  is  founded. 

Oinird  Trust  Co.  v.  Jones,  81  Kan.  763, 
106  Pac.  1062;  Dou^ais  v.  Lowell,  64  Kan. 
633,  67  Pac.  1106. 

Title  by  adverse  poaiessiim  i«  ai  high  as 
any  known  to  the  law. 

McWhorter  v.  Heltzell,  124  Ind.  129,  24 
N.  E.  743;  Kiggs  v.  Ritcy,  113  Ind.  208,  IS 
N.  E.  253;  Sims  t.  Frankfort,  79  Ind.  446; 
Wilson  v.  Campbell,  110  Ind.  290,  21  N.  £. 
893 :  1  Am.  ft  Eng.  Enc.  Law,  30. 

It  is  sufficient  to  show  a  good  title  at  any 
time  before  final  decree. 

Hobson  V.  Buchanan,  06  N.  C.  444,  2  S. 
E.  180;  Hepburn  t.  Auld,  6  Cranch,  262,  3 
It.  ed.  96;  S^mour  v.  Delancy,  3  Cow.  445, 
16  Am.  Dec.  270;  Pierce  v.  Nichols,  1 
Paige,  244;  Baldwin  v.  Salter,  8  Paige,  473  ; 
Fraker  v.  Brazelton,  12  Lea,  278;  Luckett 
V.  Williamson,  37  Mo.  388;  Stevenson  v. 
Polk,  71  Iowa,  278,  32  N.  W.  346;  Lyles  v. 
Kirkpatrick,  9  S.  C.  265;  Gates  v.  Parmly, 
93  Wis.  204,  66  N.  W.  253,  67  N.  W.  730-, 
McKinney  v.  Jones,  67  Wis.  301,  15  N.  W. 
160;  Montgomery  v.  Gibbs,  40  Iowa,  652; 
Conley  v.  Finn,  171  Mass.  70,  68  Am.  St. 
Rep.  399,  60  N.  E.  460. 

A  title  by  adverse  possession  may  be  so 
clearly  proved,  and  be  so  free  from  doubt, 
aa  to  be  a  proper  foundation  for  a  decree 
for  specific  performance  against  the  pur- 
chaser. 

Scott  V.  Nixon,  3  Drury  *  War.  388,  2 
Connor  Si  L.  185,  6  Ir.  Eq.  Rep.  8;  Garner  v. 
Bonnor,  54  L.  J.  Ch.  N.  S.  517,  33  Week. 
Rep.  64;  Ottinger  v.  Strasburger,  33  Hun, 
466,  102  N.  Y.  692;  Pratt  v.  Eby,  67  Pa. 
396;  Gump  V.  Silbey,  79  Md.  165,  28  Atl. 
077;  Hedderly  v.  Johnson,  42  Minn.  443.  18 
Am.  St.  Rep.  521,  44  N.  W.  627;  Logan  t. 
Bull,  78  Ky.  607. 

In  order  to  maintain  a  suit  for  speciSc 
performance  against  a  purchaser  of  real 
estate,  the  plaintiff  muet  show  beyond  ft 
reasonable  doubt  that  the  title  is  good. 

Sturtevant  v.  Jaques,  14  Allen,  523 ; 
Hayes  v.  Harmony  Grove  Cemetery,  108 
Mass,  400;  Jeffries  v,  Jeffries,  117  Mass. 
187;  First  African  M.  E.  Soc.  v.  Brown,  147 
Mass.  296, 17  N.  E.  649. 

Bnrch,  J.,  delivered  the  opinion  at  the 

court: 

The  action  in  the  district  court  was 
brought  by  the  plaintiff,  EsteBa  Van  Gundy, 
as  vendor,  to  compel  the  defendant,  Clum  C. 
Shewey,  as  vendee,  to  specifically  perform 
a  contract  for  the  sale  of  a  quarter  section 
of  land.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

The  defendant  declined  to  perform  on  hit 
part  because  he  was  not  satisfied  with  the 
title  offered.  The  contract  did  not  euanuB- 
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tee  ft  perfeei  record  title,  and  oouequently 
the  defendant  muit  be  Batisfled  with  a 
marketable  title.  The  aubjeet  of  what  ia  a 
marketable  and  what  a  doubtful  title  Ii 
■Uffleiently  diacussed  In  the  case  of  MeNutt 
T.  Kellana.  82  Kan.  4U.  108  Pae.  834. 

The  plaintiff  derived  titie  through  deeds 
from  the  heirs  of  George  Foaaler,  deceased, 
whose  estate  was  not  probated.  Attached 
to  the  abstract  furnished  to  the  defendant 
is  a  showing  by  the  affidavit  of  a  person 
having  knowledge  of  the  facts  that  Fossler 
died  intestate,  poeseaaed  of  the  real  estate 
in  question,  that  the  grantors  in  the  deeds 
referred  to  were  Ms  heirs  and  only  heirs, 
that  tiiey  were  of  legal  age  when  they  con- 
veyed, and  that  all  of  Fossler's  debts  at  the 
time  of  his  death  and  his  funeral  expenses 
were  paid  in  full. 

A  title  is  not  unmarketable  because  there 
is  a  break  in  the  record  occasioned  by  the 
death  of  the  owner  and  consequent  devolu- 
tion of  title  by  operation  of  law.  From 
the  very  nature  of  the  case,  however,  the 
only  way  in  which  an  abstract  can  be  made 
to  «chibit  a  good,  title  in  such  instances  is 
by  a  showing  of  the  kind  just  described. 
When  a  vendor  has  by  this  means  exhibited 
a  title  free  from  doubt,  it  devolves  upon  a 
vendee  objecting  to  it  to  show  wherein  the 
title  is  bad  or  doubtful.  Maupin,  Market- 
able Title  to  Real  Estate  2d  ed.  p.  749.  3 
295.  The  defendant  does  not  dispute  any  of 
the  facta  set  forth  in  the  affidavit  referred 
to,  or  show  that  he  would  labor  under  any 
difficulty  in  proving  them  should  occasion 
arise.  Therefore  the  title  appears  to  be 
free  from  doubt  ao  far  aa  the  matter  under 
conaideration  ia  concerned. 

In  18S8  the  then  owner  of  40  acres  of 
the  land  gave  a  mortgage  upon  it  to  Edward 
£.  Holmes,  aa  truatee  for  Willis  O.  Myers, 
aa  beneficiary.  The  beneficiary  assigned  the 
mortgage  and  the  assignee  released  it  many 
years  ago.  Technically,  perhaps,  the  re- 
lease may  be  said  to  be  defective  because 
the  trustee  did  not  join.  Since,  however, 
satisfaction  of  the  debt  has  been  acknowl- 
edged by  the  party  entitled  to  the  benefit  of 
the  security,  and  since  the  release  has  been 
acquieaced  in  by  the  trustee  and  the  bene- 
ficiary for  a  period  of  time  exceeding  that 
prescribed  by  tbe  statute  of  limitations, 
there  ia  no  fair  ground  for  doubting  that 
the  mortgage  is  no  longer  a  lien  upon  the 
land.  The  plaintiff  invokes  the  aid  of 
chapter  301,  Lawa  of  1905,  which  provided 
that  recorded  aaaignmenta  and  releaaea  of 
mortgagea  in  certain  instances  shall  be 
deemed  to  be  valid,  and  required  them  to  be 
challenged  if  at  all  withid  one  year  from 
the  time  when  tbe  act  took  effect  (June  8, 
1905).  It  is  poaaible  that  by  a  liberal  in- 
terpretation of  the  statute  the  release  in 
47  L.RA.(N.8.) 


question  nay  be  brought  within  ita  tenns, 
bat  it  ia  not  necessary  to  decide  the  ques- 
tion, sineB  it  la  plain  that  the  trustee  has 
no  interest  in  the  land  whieh  ii  now  or 
whidb  mtij  hereafter  become  sntutantial. 

A  number  of  claimed  defects  in  the  title 
to  the  south  half  of  the  quarter  section 
were  pointed  out,  and  time  was  OEtended  to 
the  plaintiff  in  which  to  cure  fiiem  by  an 
action  to  quiet  tifle.  Service  was  made  up- 
on tbe  defendants  in  sueh  action  by  publi- 
cation. Section  70  of  the  new  Code  radi- 
cally changed  the  requirements  of  g  73  of 
the  old  Code  respecting  the  contents  of  the 
affidavit  for  service  1^  publication.  It 
reads  as  follows:  "Before  service  by  pub- 
lication can  be  made,  an  affidavit  must  be 
filed,  stating  the  residence,  if  known,  of  the 
defendant  or  defendants  sought  to  be  served, 
and  if  not  known,  stating  that  the  plaintiff 
has  diligently  inquired  as  to  the  residence 
of  such  defendant  or  defendants,  and  baa 
been  unable  to  leai'u  the  place  of  such  resi- 
dence, and  that  the  plaintiff  is  unable  to 
procure  actual  service  of  summons  on  such 
defendant  or  defendants  within  this  state, 
and  showing  that  the  case  is  one  of  those 
mentioned  in  tbe  preceding  section.  When 
such  affidavit  is  filed  the  party  may  proceed 
to  make  service  by  publication."  Civil 
Code,  §  79  (Gen.  Stat.  1909,  §  6672). 

In  the  suit  to  quiet  title  the'  affidavit 
stated  that  the  defendants  were  nonresi- 
dents of  the  state  of  Kansas,  that  their  res- 
idence was  unknown  to  the  plaintiff,  and 
that  actual  service  could  not  be  made  upon 
them  in  the  state  of  Kansas,  but  it  wholly 
failed  to  ahow  even  by  way  of  inference  from 
other  statements  that  the  plaintiff  had  dili- 
gently inquired  as  to  the  residence  of  the 
defendants,  and  had  been  unable  to  learn 
the  place  of  such  residence.  Under  the 
well-known  rule  the  total  omission  of  a 
material  averment  renders  the  affidavit  and 
the  aervice  baaed  upon  it  void,  and  conae- 
quently  tbe  decree  rendered  did  not  aid  the 
title. 

The  plaintiff  has  title  to  the  south  half 
of  the  quarter  section  by  virtue  of  a  tax 
deed  iaaued  in  1806,  good  on  ita  face,  and 
of  record  for  more  than  fifteen  years  at  the 
time  of  the  trial,  during  all  of  which  time 
the  land  baa  been  in  tbe  possession  of  the 
plaintiff  and  her  grantors.  The  plaintiff 
heraelf  had  been  in  posaeasion  for  more 
than  three  and  one  half  years  when  tbe 
decree  quieting  her  title  was  rendered,  and 
there  is  no  pretense  that  possession  for 
more  than  five  years  is  not  readily  provable. 
The  defendant  claims  tbe  tax  deed  is  void 
on  its  face  because  the  consideration  stated 
cannot  he  arrived  at  from  tbe  data  fur- 
nished by  the  antecedent  recitals,  but  it  is 
easy  enough  to  do  so  under  .the  liberal  rules 
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which  have  been  adopted  for  the  interpTe* 
tation  iA  tax  deeds  which  have  -hem  of  rec- 
ord for  five  Tears  or  more.  This  deed  ef- 
feetnallj  extinguishes  the  basis  of  all  claims 


lections  for  and  furnish  Information  to  mer- 
chant customers  as  to  the  financial  stand- 
ing  of  persons  in  the  vicinity  of  such  at- 
torneys, is  not,  although  it  may  require 
the  sending  of  letters  from  state  to  state, 


which  mi^^  a<^rding  to  the  abstract,  be  l^ursU^'co^imei;;       «  to  ^^^^^ 


asserted  by  the  defendants  in  the  action  to 
quiet  title.  Indeed,  the  defendant  made  no 
serious  objection  to  the  tax  title  until  after 
judgment  had  been  rendered  in  the  suit  to 
quiet  title.  He  now  a^es  that  the  suit  to 
quiet  title  exposed  the  tax  deed  to  attack 
for  insularities  in  tlie  proceedings  upon 
which  it  was  based,  and  consequently  de- 
stroyed its  impregnability  as  a  muniment 
of  title  should  any  of  the  defendants  choose 
to  treat  tiie  void  service  as  valid  and  ask 
to  be  let  in  to  defend. 

The  decree  quieting  title  purports  to  he 
based  upon  adverse  possession  and  there  is 
nothing  whatever  in  the  proceedings  to  in- 
dicate that  the  right  of  action  was  predi- 
cated upon  the  tax  deed.  The  only  defend- 
ants who  have  shown  a  disposition  to  assert 
an  interest  in  tiie  land  {'Uie  most  insistent 
one  being  the  holder  of  a  mortgage  now 
twenty-flve  years  in  default)  were  promptly 
notified  of  the  commencement  of  ttie  suit. 
They  made  default  and  consequently  can- 
not now  open  tiie  judgment.  The  possible 
claims  of  the  other  defendants,  all  of  whom 
defaulted,  are  quite  negligible  and  the  time 
for  opening  the  judgment  has  almost  ex- 
pired. If,  however,  anyone  should  come  in, 
the  defendant,  as  successor  to  the  plaintiff's 
title,  wiU  have  the  right  fo  be  substituted 
and  to  dismiss,  and  the  tax  deed  and  the 
present  plaintiff's  possession  alone  consti- 
tute a  title  sufficient  to  extinguish  all 
rights,  titles,  and  interests  oi  prior  origin. 
Laws  1011,  chap.  232,  %  3. 

Several  questions  of-  {vaetice  have  been 
presented,  but  the  court  has  passed  them  by 
and  has  given  its  attention  to  the  real  char- 
acter and  strength  of  the  title  which  the  de- 
fendant has  been  ordered  to  accept.  Be- 
lieving that  such  title  is  good  beyond  all 
reasonable  doubt,  the  judgment  of  the  Dis- 
trict Court  is  affirmed. 

All  the  Justices  concur. 
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Tax  —  commercial  afcency  —  Interstate. 

The  business  of  maintaining  attorneys  in 
various  sections  of  a  state,  to  make  col- 
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proprietor  from  paying  a  license  tax  im- 
posed by  the  state. 
I 

^(Barker,  Ch,  J.,  dissents.) 
(June  9,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Maaon  County 
impoBing  a  fine  upon  it  upon  trial  under  an 
indictment  and  conviction,  for  failure  to 
pay  the  license  tax  required  of  those  en- 
gaged in  reporting  credits.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Allan  D.  Cole  for  appellant. 
Messrs.  James  Drcathltt,  Attorney  Gen- 
eral, and  T.  B.  McGresror,  Assistant  Attof 
ney  General,  for  the  Commonwealth. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is:  Was  the 
appellant  company  at  the  time  of  its  in- 
dictment and  conviction  engaged   in  the 


Vote.—SuslnesB  of  coUectton  or  eom- 
mereial  agency  aa  intersUttB  oom- 
meree. 

Unitd  States  FiDKr^rrr  k  G.  Co.  v. 
Gov.  was  affirmed  in  231  U.  S.  394,  S8  L.  ed. 

— ,  34  Sup.  Ct.  Rep.  122,  where  the  court, 
after  distinguishing  McCall  v.  California, 
136  U.  S.  104,  34  L.  ed.  391,  3  Inters.  Com. 
Rep.  181,  10  Sup.  Ct.  Rep.  881  (as  relating 
to  an  a^ent  whose  business  va.3  the  direct 
solicitation  of  passengers  for  interstate 
journevs  by  rail),  and  International  Text- 
book Co.  V.  Pigg,  217  U.  S.  91,  54  L.  ed. 
678;  27  L.R.A.(N.S.)  493,  30  Sup.  Ct.  Rep. 
481,  18  Ann.  Cas.  1103  (as  relating  to  trade 
in  text-books,  etc.,  for  courses  of  study 
pursued  by  means  of  correspondence ) ,  said : 
"In  the  present  case  it  appears  that  there 
is  not  even  systematic  or  continuous  cor- 
respondence, much  less  interstate  commerce 
resulting  therefrom.  There  is  no  direct  or 
necessary  connection  between  the  service 
performed  by  the  plaintiff  in  error  through 
its  representatives  and  the  making  or  ful- 
filment of  commercial  contracts.  The  most 
that  can  be  said  is  that  inquiries  received 
by  those  representatives  in  Kentucky,  with 
respect  to  the  credit  and  standing  of  per- 
sons engaged  in  business  in  that  state,  may 
he  received  from  merchants  without  the 
state  in  anticipation  of  commercial  trans- 
actions between  them  in  future.  But,  on 
the  other  hand,  similar  inquiries  may  be 
received  from  merchants  in  Kentucky,  and 
may  have  reference  alone  to  intrastate,  and 
not  to  interstate,  transactions.  Or,  the  in- 
formation may  be  desired  as  an  aid  in  ex- 
tending or  refusing  to  extend  credit  for 
past  transactions,  as  well  as  lo  lay  the  baaii 
Digitized  by  LiOOg  IC 


1910.      UNITED  STAT£8  FIDSUTT  k 


Q.  00.  ».  COMMONWEALTH. 


MB 


biuiness  of  interstate  commeree  and  eon- 
Bequently  exempt  from  tho  operations  of  S 
4224  of  Uie  Kentucky  Statutes  (RiUBell'i 
Stat  S  6157),  {HroTiding  in  part  that  "wch 
and  every  person,  partnersbip,  or  corpora- 
tion having  repreaentatives  in  this  state, 
who  engage  in  the  business  of  inquiring  in- 
to and  reporting  upon  the  credit  and  stand- 
ing of  persons  engaged  in  business  in  this 
state,  shall  pay  a  license  tax  of  $100 1"  The 
appellant  company  was  indicted  for  failing 
to  pay  the  license  tax  demanded  by  the 
statute,  and  upon  a  trial  under  the  indict- 
ment wa«  fined  $150.  Heretofore,  the  com- 
monwealth proceeded  by  penal  action 
against  the  appellant  company  to  recover 
the  penalty  denounced  for  failure  to  comply 
with  the  provisions  of  the  statute  in  refer- 
ence to  paying  a  license  tax,  and  from  a 
judgment  finding  It  guilty  it  prosecuted 
an  appeal  to  this  court.  In  the  opinion, 
which  may  be  found  in  133  E^.  740^  118  S. 
W.  1000,  we  held  tiiat  the  company  was 
engaged  in  the  business  of  inquiring  into 
and  reporting  upon  tte  credit  and  standing 
of  persons  engaged  in  business  in  this  state, 
and  hence  liable  for  the  tax.  In  that  case 
t^e  only  defense  made  was  that  the  business 
it  was  engaged  in  did  not  fall  within  the 
scope  or  meaning  of  tiie  stafute.  Upon  that 
feature  of  the  case  we  are  satisfied  with  the 
correctness  of  the  conclusion  reached  in  the 
former  case.  So  that  the  only  question  now 
open  is:  Was  tiie  business  the  company  en- 
gaged in  "interstate  commerce"  within  the 

for  future  dealings.  The  circumstances 
that,  in  a  substantial  number  of  cases, — 
even  if  in  the  greater  number, — there  is  cor- 
respondence, by  letter  or  otherwise,  from 
state  to  state,  which  may,  perhaps,  have  an 
etTect  upon  the  conduct  of  otlier  parties 
about  entering  or  not  entering  into  trans- 
actions of  interstate  commerce,  is  not  con- 
trolling. The  present  case  has  no  close 
parallel  in  former  decisions,  hut  in  some  of 
its  aspects  it  bears  a  resemblance  to  the 
case  of  a  tax  imposed  upon  a  resident  citi- 
zen engaged  in  a  general  business  that  hap- 
pens to  include  a  considerable  share  of  in- 
terstate business  (Ficklen  v.  Taxing  Dist. 
145  U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com. 
Rep.  79,  12  Supu  Ct.  Rep.  810)  ;  or  the  busi- 
ness of  the  live  stock  exchange  that  was  un- 
der consideration  in  Hopkins  v.  United 
States,  171  U.  S.  578,  602,  43  L.  ed.  290, 
206,  19  Sup.  Ct  Rep.  40;  or  the  business 
of  a  cotton  broker  dealing  in  futures  or 
options  (Ware  v.  Mobile  County,  209  U. 
S.  405,  52  L.  ed.  855,  28  Sup.  Ct.  Rep.  526, 
14  Ann.  Cas.  1031).  To  warrant  interfer- 
ence with  the  exercise  of  the  taxing  power 
of  a  state  on  the  ground  that  it  obstructs 
or  hampers  interstate  commerce,  it  must 
appear  that  the  burden  is  direct  and  sub- 
stantiaL  We  do  not  think  the  present  is 
such  a  eww." 

The  subject  seems  to  have  been  considered 
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meaning  of  g  8,  art.  1,  of  the  Federal  Con- 
stitution, providing  that  "the  Congress  shall 
have  power  ...  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes?" 

For  the  purpose  of  clearly  presenting  the 
question,  we  will  state  so  much  of  the  in- 
dictment, special  plea,  and  evidence  as  may 
be  necessary  to  an  understanding  of  it.  The 
indictment  charges  that  the  company  "did 
unlawfully,  wilfully,  and  knowingly  employ 
and  keep  representatives  and  agents,  to  wit, 
A.  D.  Cole  and  F.  F.  O'Donnell,  in  said 
county  and  state  of  Kentucky,  engaged  and 
employed  in  the  business  of  inquiring  into 
and  reporting  upon  the  credit  and  standing 
of  persons  engaged  in  business  in  said  Ma- 
son coun^,  Kentucky;  and  that  said  rep- 
resentatives and  agents,  as  representatives 
and  agents  of  said  United  States  Fidelity  ft 
Guaranfy  C(«npaDy,  during  all  times  men- 
tioned herein,  inquired  into  and  reported 
upon  the  credit  and  standing  of  divers  per- 
sons whose  names  are  unknown  to  the  grand 
jury,  engaged  in  business  in  said  county 
and  state  during  said  time,  and  all  of  which 
was  BO  done  by  said  corporation  and  said 
A.  D.  Cole  and  F.  P.  O'Donnell,  who  were 
at  all  times  aforesaid  Uie  authorized,  en- 
gaged, and  employed  representatives,  agents, 
and  correspondents  of  the  said  corporation, 
and  engaged  and  employed  as  such  by  said 
corporation,  in  carrying  on  said  business  of 
inquiring  into  and  r^orting  upon  the  credit 
and  standing  of  persons  engaged  in  busi- 

in  but  one  earlier  case  (State  v.  Morgan, 
infra),  in  which  the  opinion  of  the  court 
seems  more  simple  and  direct  than  those 
rcnderftd  in  the  principal  case  by  the  Ken- 
tucky court,  or  the  United  States  Supreme 
Court  in  affirmance.  But  it  may  be  that, 
in  the  Kentucky  case,  both  courts  felt  the 
constraint  of  the  decision  in  International 
Textbook  Co.  v.  Pigg,  supra,  a  decision 
which  seems  likely  to  cause  the  courts  a 
good  deal  of  embarrassment. 

In  State  v.  Morgan,  2  S.  D.  32,  48  N.  W. 
314,  vrrit  of  ecrox  dismissed  on  motion  of 
plaintiff  in  error,  159  U.  S.  261,  40  L.  ed. 
145,  15  Sup.  Ct.  Rep.  1041,  it  was  held  that 
a  state  statute  was  not  an  unlawful  inter- 
ference with  interstate  commerce,  which  pro- 
vided tliat  "no  company,  association,  indi- 
vidual, or  association  of  individuals,  formed 
under  the  laws  of  this  or  any  other  state 
or  foreign  government,  shall  transact  the 
business  of  a  commercial  sgency,  without 
first  receiving  a  certificate  from  the  state 
auditor;"  that  $50,000  deposit  must  be 
made ;  that  2  per  cent  must  be  paid  on  the 
amount  received  from  sources  growing  out 
of  business  transacted  in  the  state;  that 
there  should  be  a  resident  attorney  on  whom 
process  might  be  served,  and  that  no  person 
should  act  as  agent  without  a  certificate 
from  the  state  auditor  under  a  penalty. 
The  court  said:    "Mercantile  commercial 
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Dcss  in  laid  county  and  state,  and  all  of 
which  said  inquiring  and  reporting  afore- 
said was  done  by  said  representatives  and 
agents  of  said  corporation,  with  ita  knowl- 
edge, direction,  and  consent;  and  all  of 
which  was  so  done  as  aforesaid  by  the  said 
United  States  Fidelity  &.  Guaranty  Com- 
pany and  the  said  A.  D.  Cole  and  F,  F. 
O'Donnell  without  license  so  to  do,  con- 
trary -to  law  and  i^ainst  the  peace  and 
dignity  of  the  conunonwealth  of  Kentucky." 

To  this  indictment  the  company,  in  addi- 
tion  to  ita  general  plea  of  not  guilty,  inter- 
posed the  following  special  plea:  "It  states 
that  it  is  a  corporation  created,  organized^ 
and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Maryland;  that  at  all 
times  herein  mentioned  it  has  been  engaged, 
pursuant  to  its  charter,  in  the  publication 
and  distribution  of  a  list  of  selected  at- 
torneys in  the  United  States,  which  it  has, 
for  a  consideration,  furnished  to  business 
men  and  merchants  throughout  the  United 
States  to  enable  them  to  transBwt  and  carry 
on  business  between  the  states  of  thU 
Union;  that,  Under  ita  method  of  fauainesa^ 
its  designated  attorneys  at  Maysville,  Ken- 
tucky, have,  through  the  United  States 
mail,  received  inquiries  from  and  made  re- 
port to  merchants  residing  outside  this 
oommonwealth  with  reference  to  the  finan- 
cial standing  of  merchanta  residing  in  the 
eity  of  Maysville  and  Mason  county,  as  well 
as  at  Aberdeen,  Brown  county,  Ohio;  that 
the  inquiries  so  received  and  so  furnished ' 

agencies,  as  we  understand  them,  are  estab- 
lishmenta  which  make  a  business  of  collect- 
ing information  relating  to  the  credit,  char- 
acter, responsibility,  general  reputation,  and 
other  matters  affecting  persons,  firms,  and 
corporations  engaged  in  business,  for  the 
purpose  of  furnishing  this  information  to 
its  customers  for  a  cash  consideration. 
.  .  .  The  business  is  merely  a  bureau  of 
information,  acting  as  the  agent  of  its  em- 
ployers, and  its  object  is  to  collect  and  im- 

fart  information  to  those  who  pay  for  it. 
t  is  true  that  this  information  may  be  con- 
fined within  the  limits  of  the  atate,  or  it 
may  cross  atate  lines,  both  in  its  collection 
and  its  dissemination,  but  for  this  reason 
it  cannot  be  called  interstate  commerce.  It 
is  strongly  urged  by  the  plaintiff  in  error 
that  these  agencies  are  instruments  of  com- 
merce, and  are  juet  as  necessary  to  modern 
commerce  as  railroads  and  telegraphs,  and 
without  them  the  free  interchange  of  etmi- 
merce  would  be  hindered  and  delayed.  We 
are  unable  to  agree  with  this  contention. 
Information  or  intelligence  is  not  an  arti- 
cle of  commerce  in  any  proper  meaning  of 
that  word.  Neither  are  they  subjects  of 
trade  and  barter,  offered  in  the  market  as 
something  having  an  existence  and  value  in- 
dependent of  the  parties  to  them.  Neither 
are  th^  commodities,  to  be  shipped  or  for- 
warded from  one  state  to  another  and  there 
47  L.R^.(N^.) 


to  said  merchants  and  business  men  out- 
side the  state  of  Kentucky  have  been  used 
by  than  as  an  incident  to  the  carrying  on 
of  their  said  business  and  commerce  be- 
tween the  states  of  this  Union;  that  the 
purpose  of  the  organization  of  defendant 
company,  and  the  granting  of  the  rights  and 
privileges  to  it  as  aforesaid,  was  to  enable 
it  to  be,  and  said  defendant  is  now,  and 
was  at  all  times  herein  mentioned,  in  fact, 
an  instrument  to  promote,  facilitate,  and 
carry  on  commerce  between  the  states  of 
the  Union;  and  that  the  offense  for  which 
it  has  been  indicted  herein  are  and  were 
matters  and  things  done  by  it  and  its  said 
agents  under  and  pursuant  to  its  said  ehar- 
ter,  in  promoting  and  facilitating  commerce 
between  the  states  of  the  Union.  Defend- 
ant therefore  states  that  the  act  of  the  Ie|;- 
islature  of  Kentucky  pursuant  to  which  the 
indictment  herein  was  drawn  is  and  was  in 
conflict  with  §  8,  subsection  8,  of  the  Con- 
stitution of  the  United  States,  which  it  now 
pleads  and  relies  upon  in  bar  of  tiiis  indict* 
meut,  and  that  the  provisions  of  aald  act 
are  therefore  null  and  void  as  to  thia  de- 
fendant.** 

Frank  P.  O'Dpnnell,  the  agent  of  the  com- 
pany at  Maysville,  testified,  in  part; 

Q.  State  the  substance  of  tiie  contract 
you  had  with  them  in  regard  to  thc  Teport- 
ing  upon  the  credit  and  standing  of  per- 
sons engaged  in  business  in  Mayarille,  Ua* 
son  county,  Kentucky, 

put  up  for  sale.  The  information  furnished 
by  mercantile  agencies  to  subscribers  of 
their  rating  books  is  like  other  personal 
contracts  between  parties.  It  is  individual 
in  its  character,  and  has  no  relation  to  the 
general  public.  The  mercantile  agent^  is 
not  a  common  carrier.  It  is  no  inter- 
mediate instrument  to  disseminate  its  in- 
formation, but  it  is  a  collector,  storer,  and 
holder  of  it,  to  be  given  directly  to  those 
who  wish  to  purchase  or  pay  for  it.  .  .  . 
The  business,  as  conducted  by  mercantile 
agencies,  may  be  an  adjunct  of  commerce 
and  of  commercial  transactions,  hut  it  is  a 
separate  and  distinct  amiliance,  and  does 
not  come  within  the  principles  of  law  which 
govern  or  regulate  either  of  them."  And 
the  conviction  of  a  special  agent  of  a  mer- 
cantile agency  of  other  states,  for  a  viola- 
tion of  the  statute,  was  affirmed. 

The  reader  will  remember  that  it  is  not 
every  business  connected  with  commerce 
whien  is  commerce.  The  husinesa  of  marine 
insurance,  for  example,  is  not  commerce; 
the  making  of  the  contract  is  a  mere  inci* 
dent  of  commercial  intercourse.  Hooper  t. 
California,  156  U.  S.  648,  39  L.  ed.  297,  5 
Inters.  Com.  Rep.  610,  25  Sup.  Ct.  Rep.  207. 

For  instruction  by  correspondence  as  in- 
terstate commerce,  see  the  note  to  Inter- 
national Textbook  Co.  v.  P^,  27  L.ILA. 
(N.S.)  493.  B. 
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A,  M7  reeoUection  is  that.  I  assumed  the 
obligation  to  diligently  and  faithfullj'  and 
truthfuUj  report  on  persons,  their  credit 
and  character  for  reliability,  etc.,  which 
might  be  sought  by  merchants  elaewbere  or 
in  tiie  state. 

He  further  uid  that  it  was  bis  duty  un- 
der the  agreement  with  the  company  "to 
make  prompt  reports  iree  o<  charge  to  said 
subscriber^  but  only  when  request  for  same 
is  accompanied  by  the  department's  usual 
form  of  inquiry  blank,  upon  persona  engaged 
in  any  branch  of  trade  in  the  city  or  town 
and  Ticinity  where  the  nuderstgned  is  lo- 
cated. Such  reports  to  be  as  full  and  eom- 
prehensive  as  can  be  made  upon  a  reasonable 
investigation  of  the  persim  or  persons  in- 
quired about.  Under  no  eireumstances  will 
the  undersign^  reveal  the  name  or  address 
of  the  inquirer  to  the  person  or  persons 
upon  whom  tbe  inquiry  is  made. 

Q.  During  those  twelve  months  prior  to 
March  30th,  did  you,  or  not,  in  pursuance 
of  that  Bgreonent  and  as  agent  and  repre- 
sentative and  correspondent  of  the  United 
States  Fidelity  ^  Guaranty  Company,  make 
report  on  the  credit  and  standing  of  divers 
persons  engaged  in  business  in  the  eounty 
of  Mason,  this  stateT 

A.   I  did. 

Q.  You  are  located  in  Mason  county, 
and  were  the  agent  for  Mason  eounty,  Ken- 
tacky  T 

A.  Mr.  Cole  and  myself  were  the  agents 
for  Mason  county  in  that  department;  yes, 
sir. 

Q.  What  was  there  in  regard  to  an  agree- 
ment for  you  to  pay  tbe  company  any- 
thing? 

A.   There  waa  a  consideration  paid  for 

representation. 

Q.  And  for  that  consideration  paid  yon 
had  your  name  inserted? 

A.  That  waa  not  the  inducement  with 
me,  at  least ;  the  inducement  was  to  get  the 
business. 

Q.    Of  being  their  attorney! 

A.    Yes,  sir. 

Q.  And  for  that  consideration  paid  to 
them,  you  had  your  name  inserted  in  the 
Quarterly  T 

A.  I  don't  know  whether  it  waa  in  con- 
sideration of  that  fact,  but  the  fact  is  it 
waa  inserted. 

Q.  Did  you,  or  not,  make  those  credit 
reports  directly  to  tbe  guaranty  company, 
and  by  subscribers  sending  you  in  blanks 
saying  they  were  subscribers  of  the  company 
and  entitled  to  such  reports! 

A.    All  of  our  business  was  done  directly 
with  the  subscribers,  who  were  generally 
merchants  who  sought  to  know  the  standing 
of  local  merchants. 
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Q.  From  whom  did  you  receive  communi- 
cations with  reference  to  the  financial  stand- 
ing of  merchants  in  Mason  county  and  ad- 
jacent territory! 

A.  From  divers  persons.  I  could  not 
now,  I  believe,  recall  a  single  person,  and 
under  my  contract  I  would  not  be  permitted 
to  reveal  the  person  by  whom  information 
waa  sought. 

In  brief,  the  agreement  or  arrangement 
between  the  appellant  company  and  its  at- 
torney was  that  tbe  appellant  company,  in 
consideration  of  tbe  fee  paid  to  It  by  attor- 
neya  throughout  the  country,  inserted  their 
names  in  books  issued  by  it,  and  guaranteed 
merchants  and  other  persons  sending  to 
these  attorneys  claims  that  they  would 
promptly  and  faithfully  pay  over  all  money 
collected.  It  also  furnished  merchants  and 
other  persons  for  a  consideration  its  list 
of  guaranteed  attom^a,  and  provided  the 
attorneys  and  subscribers  with  blank  forms 
uptm  which  information  respecting  the  fi- 
nancial standing  of  persons  whom  the  sub- 
scribing merchant  desired  to  deal  with 
might  be  furnished  by  the  attorney.  The 
attorneys,  when  requested,  answered  such 
inquiries  concerning  the  business  and  com- 
mercial standing  of  persons  as  subscribing 
members  to  the  list  of  guaranteed  attorneys 
desired.  These  attorneys  did  not  make  any 
reports  to  tbe  guaranty  company,  but  sent 
their  reports  direct  to  the  firm  or  person 
making  the  inquiry. 

We  will  now  proceed  to  inquire  whether 
or  not  the  appellant  company,  through  the 
agency  of  these  Maysville  attorneys,  was 
engaged  in  this  state  in  "interstate  com- 
merce." If  it  was,  the  judgment  must  be 
reversed,  with  directions  to  dismiss  the  pros- 
ecution, as  there  is,  of  course,  no  room  to 
doubt  that  the  state  cannot  levy  a  tax  upon 
persons  or  things  engaged  in  carrying  on  in- 
terstate commerce.  In  the  consideration 
of  this  question,  which  involves  an  attempt 
to  make  what  seems  to  us  a  new  application 
of  the  commerce  clause  of  the  Constitution, 
we  will  confine  ourselves  in  the  citation  of 
authority  to  the  opinions  of  the  Supreme 
Court  of  the  United  States,  as  the  final  con- 
struction and  application  of  this  clause  of 
the  Constitution  is  entirely  the  result  of  the 
opinions  of  that  court.  In  the  multitude  of 
cases  on  this  subject  decided  by  the  Supreme 
Court,  beginning  in  1824  with  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23,  and  ending 
with  the  International  Textbook  Co.  t.  Pigg 
(handed  down  April  4,  1910)  217  U.  S.  fll, 
54  L.  ed.  678,  27  L.R.A.(N.S.)  493,  30  Sup. 
Ct.  Kep.  481,  18  Ann.  Cas.  1103,  we  have 
not  found  any  case  that  extends  as  far  the 
law  applicable  to  interstate  commerce  as  we 
are  asked  to  go  in  this  case./-^  1  ■ 
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Aa  we  understand  "interstate  commprce," 
excluding  its  application  to  persons  as  not 
pertinent  to  the  matter  under  consideration, 
the  essential  and  indispensable  element  in 
it  is  the  transportation  of  property  or  in- 
telligence from  one  state  into  another.  It 
embraces  not  only  the  property  or  intelli- 
gence thus  sent,  but  the  physical  agencira, 
such  as  railroad,  express,  and  telegraph 
companies  engaged  in  the  commerce,  and 
their  employees,  as  well  as  all  persons  who 
are  directly  connected  as  principals  or 
agents  in  carrying  on  the  business,  except 
that,  as  applied  to  intelligence,  it  does  not 
include  every  person  who  writes  a  letter  or 
sends  a  message;  being  confined  to  those 
persons,  such  as  the  postal  authorities  and 
employees  of  telegraph  companies,  through 
whose  agency  or  instrumentality  ti»  intelli- 
gence desired  to  be  sent  is  conveyed,  and 
those  persons  who  send  or  exchange  intelli- 
gence as  an  essential  part  of  a  business  they 
are  engaged  in,  and  that  directly  resulta  in 
the  transportation  of  property.  And  it  is 
not  competent  for  the  state  to  place  any 
burden  or  restraint  in  the  way  of  taxation 
or  otherwise  upon  aay  of  the  Nicies  or 
things  that  are  the  subject  of  interstate 
commerce,  or  upon  any  agency  or  instru- 
mentality that  assists  directly  or  immedi- 
ately in  carrying  it  on.  In  other  words, 
interstate  commerce,  until  it  has  acquired 
a  status  or  place  of  abode  within  the  juris- 
diction of  a  state,  has  the  unrestricted  priv- 
ilege of  coming  and  going  where  it  pleases. 
The  Constitution  of  the  United  States  has 
attended  to  it  the  freedom  of  each  state, 
and  no  state  has  the  right  to  abridge  in  any 
way  its  freedom,  or  to  impose  upon  it  any 
burden  or  restraint,  although  the  property 
used  in  carrying  it  on  may  be  taxed  in  the 
state  where  it  is  located.  With  this  gen- 
eral statement,  we  will  confine  the  scope  of 
this  opinion  to  the  precise  matter  in  hand, 
which  is  limited  to  the  single  inquiry 
whether  or  not  the  appellant  company,  in 
the  promotion  of  its  business  through 
these  attorneys,  is  an  agency  or  instrumen- 
tality of  interstate  commerce.  If  it  is, 
then  it  is  necessarily  due  to  the  fact  that 
its  attorneys,  in  gathering  and  forwarding 
information,  are  directly  or  immediately 
connected  with  the  transportation  of  prop- 
erty from  one  state  into  another. 

The  opinions  of  the  Supreme  Court  have 
never  extended  the  application  of  the  com- 
merce clause  to  persons'who  had  no  direct 
relation  to  the  business  carried  on;  but, 
when  they  have  sustained  such  relation,  it 
has  been  uniformly  held  that  it  was  not 
competent  for  the  state  to  impose  on  them 
any  tax.  Thus,  it  was  held  in  Crutcher  t. 
Kentucky,  141  U.  S.  47,  36  L.  ed.  649.  11 
Sup.  Ct.  Rep.  851,  that  it  was  not  within 
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the  power  of  Uie  state  to  require  the  agent 
of  an  express  company  doing  interstate 
business  to  obtain  a  license  from  the  audi- 
tor of  the  state;  the  court  saying:  "We 
have  repeatedly  decided  that  a  state  law  is 
unconstitutional  and  void  which  requires  a 
party  to  take  out  a  license  for  carrying  on 
interstate  commerce,  no  matter  how  specious 
the  pretext  may  bs  for  imposing  it.  .  .  . 
Xo  state  has  the  right  to  lay  a  tax  on  inter- 
state commerce  in  any  form,  whether  by 
way  of  duties  laid  on  the  transportation  of 
the  subjects  of  that  commerce,  or  on  the 
receipts  derived  from  that  transportation, 
or  on  the  occupation  or  business  of  carry- 
ing it  on,  for  the  reason  that  taxation  is  a 
burden  on  that  commerce  and  amounts  to  a 
regulation  of  it,  which  belongs  sole^  to 
Congress.** 

And  in  MeCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  301.  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct.  Rep.  881,  an  ordinance  was  held 
invalid  that  imposed  a  license  tax  upon  the 
agent  of  *  railroad  whose  du^^  it  vas  to 
solicit  passenger  traCGo  over  a  road  engaged 
in  interatate  commerce.  In  Uiat  case  the 
court  said:  "The  fact  of  intercourse  and 
traffic  again  anbraces  all  the  nuans,  in- 
struments, and  places  fay  and  in  which  in- 
tercourse and  traffic  are  carried  on;  and, 
further  still,  comprehends  the  act  of  carry- 
ing them  on  at  these  places  and  by  and  with 
these  means.  The  subject-matter  of  inter- 
course or  traffic  may  be  either  things,  goods, 
chattels,  merchandise,  or  persona-  AH 
these  may  therefore  be  regulated." 

And  ao  in  Robbins  v.  Taxing  Dist  120  U. 
S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
46,  7  Sup.  Ct.  Rep.  592,  a  statute  of  the 
state  of  Tennessee  imposing  upon  "all  drum- 
mers and  all  persona  not  having  a  regular 
licensed  bouse  of  business  in  the  taxing 
district,  offering  for  sale  or.  selling  goods, 
wares,  or  merchandise  therein,  by  sample." 
a  license  tax,  was  held  invalid  in  so  far  as 
it  applied  to  drumlhers  representing  non- 
resident firms.  In  that  case  the  court  said : 
"A  Btate  cannot  impose  taxes  upon  persona 
passing  through  the  state  or  coming  into  it 
merely  for  a  temporary  purpose,  especially 
if  connected  with  interstate  or  foreign  com- 
merce. .  .  .  When  goods  are  sent  from 
one  state  to  another  for  sale,  or  in  conse- 
quence of  a  sale,  they  become  part  of  its 
general  property  and  amenable  to  its  laws, 
provided  that  no  discrimination  be  made 
against  them  as  goods  from  another  state, 
and  that  th^  be  not  taxed  by  reason  of  be- 
ing brought  from  another  state,  but  only 
taxed  in  the  usual  way  as  other  goods  are. 
.  .  .  But  to  tax  the  sale  of  such  goods, 
or  the  offer  to  sell  them  before  th^  are 
'  brought  into  tiie  state,  is  a  very  different 
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thing,  and  aeemB  to  us  clearly  a  tax  on  in- 
terstate commerce  itaelf." 

Again,  in  Caldwell  v.  North  Carolina,  187 
U.  S.  622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep. 
229,  an  ordinance  requiring  the  agent  of  a 
nonresident  company  to  obtain  a  license  be* 
fore  he  delivered  the  goods  previously  sold 
by  the  company  was  held  to  be  in  violation 
of  the  commerce  clause  of  the  Constitution. 

In  Stockard  v.  Morgan,  1S5  U.  S.  27,  46 
L.  ed.  785,  22  Sup.  Ct.  Kep.  576,  a  sUtute  of 
Tennessee  imposing  a  tax  upon  merchandise 
brokers  whose  business  waa  confined  to  so- 
liciting orders  within  the  state  as  agents  for 
ncmresident  factories  was  declared  to  be  in 
violation  of  the  commerce  clause  of  the  Fed- 
eral Constitution. 

In  International  Textbook  Co.  Figg, 
217  U.  S.  91,  54  L.  ed.  678,  27  LJLA.(N.S.) 
493.  30  Sup.  Ct.  Kep.  481,  18  Ann.  Gas. 
1108,  the  facta  were  these:  The  text-book 
(KHnpany  was  a  Pennsylvania  corporation 
carrying  on  what  was  known  as  a  "corres- 
pondence school."  In  the  conduct  of  its 
bnsinesa,  it  prepared  and  published  "instruc- 
tion papers,  text-books,  and  illustrative  ap- 
paratus for  oourses  of  study  to  be  pursued 
by  means  of  correspondence,  and  the  for- 
warding from  time  to  time  of  such  publica- 
tions and  apparatus  to  students.  . 
The  company  employs  local  or  traveling 
agents,  called  'solicitors-collectors,'  whose 
duties  are  to  procure  and  forward  to  the 
company  at  Scranton,  from  persons  in  a 
specified  territory,  on  blanks  furnished  by 
it,  applications  for  scholarships  in  its  cor- 
respondence schools.  ...  In  conform- 
ity with  the  contract  between  the  company 
and  its  scholars,  the  scholarship  and  in- 
struction papers,  toxt-books,  and  illustra- 
tive apparatus  called  for  under  each 
accepted  application,  are  sent  by  the  com- 
pany from  Scranton  directly  to  the  appli- 
cant, and  instruction  is  imparted  by  means 
of  correspondence  through  the  mails  be- 
tween the  company  at  its  office  in  that  city 
and  the  applicant  at  his  residence  in  an- 
other state."  The  company  had  m  solicitor 
in  Kansas,  who  had  procured  a  number  of 
students  to  take  correspondence  courses  in 
the  schools  of  the  text-book  company.  The 
question  was  whether  or  not  the  business  in 
which  the  company  was  engaged  was  inter- 
state commerce.  In  holding  that  it  was,  the 
court,  among  other  things,  said:  "It  in- 
volved, as  already  suggested,  regular  and 
practiciUly  eontinnous  intercourse  between 
the  text-bodE  company  located  in  Pennsyl- 
vania and  its  scholars  and  i^ents  in  Kan- 
sas and  other  states.  That  intercourse  was 
conducted  by  means  of  correspondence 
through  the  mails  with  such  agents  and 
scholars.  .  .  .  More  than  that,  this 
mode — looking  at  the  contracts  between  the 
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text-book  company  and  its  scholars — in- 
volved the  transportation  from  the  stato 
where  the  school  was  located,  to  the  state 
in  which  the  scholar  resides,  of  books,  ap- 
paratus, and  papers  useful  or  necessary  in 
the  particular  course  o^  study  the  scholar 
is  pursuing,  and  in  respect  of  which  he  is 
entitled  from  time  to  time  by  virtue  of  his 
contract  to  information  and  direction.  In- 
tercourse of  that  kind  between  parties  in 
different  states — particularly  when  it  is  in 
execution  of  a  valid  contract  between  them 
— is  as  much  intorcourse  in  tlie  constitu- 
tional sense  as  intorcourse  by  means  of  the 
telegraph.  ...  If  intorcourse  between 
persons  in  different  gtatos  by  means  of  tel- 
egraphic messages  conveying  intelligence  or 
information  is  commerce  among  the  states, 
which  no  state  may  directly  burden  or  un- 
necessarily encumber,  we  cannot  doubt  that  . 
intercoUTBe  or  communication  between  per- 
sons in  different  states  by  means  of  corre- 
spondence through  the  mails  is  commerce 
among  the  states  within  the  meaning  of  the 
Constitution,  especially  where,  as  here,  such 
intercourse  and  communication  really  relate 
to  matters  of  regular  continuous  business, 
and  to  the  making  of  contracts  and  the 
transportation  of  books,  papers,  eto.,  ap- 
pertaining to  such  business." 

These  cases  we  think  sustain  the  general 
statt^ment  heretofore  made,  indicating  the 
persons  and  things  embraced  within  the 
meaning  of  the  commerce  clause.  Now,  let 
us  see  if  the  appellant  company,  through 
its  Maysville  attorneys,  was  so  connected 
with  the  carrying  on  of  commerce  as  to 
bring  its  acts  within  the  protection  of  the 
Federal  Constitution.    That  indirectly,  re- 
motely, or  incidentally  the  attorneys  may 
have  had  some  minor  part  in  the  importa- 
tion of  goods  may  be  conceded;  but  this  is 
not  sufficient.    They  must  have  had  some 
immediate  or  direct  connection  with  the 
transportation  of  goods  from  one  state  to 
another.    The  attorneys  making  the  reporta 
were  not  the  agents  for  either  the  buyer  or 
seller  in  the  sense  that  goods  or  articles 
were  bought  or  sold  through  their  agency 
or  instrumcntolity.    The  reports  they  fur- 
nished did  not  constitute  any  contract  of 
bargain  or  sale,  or,  indeed,  offer  to  make  any 
such  contract.    They  merely  reported  the 
financial  standing  of  merchants  concerning 
whom  inquiries  were  made,  and  this  ended 
their  connection  with  the  matter.   The  mer- 
chant to  whom  the  report  was  made  might 
or  might  not,  in  the  exercise  of  his  pleasure, 
sell  goods  to  the  person  whose  standing  he 
ascertained.    If   a  commercial  transaction 
took  place   between  the  merchant  whose 
standing  was  reported,  and  the  merchant  to 
whom  the  report  was  sent,  it  was  due  en- 
tirely to  subsequent  negotiations  between 
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tbcan,  with  which  the  reporting  attorneys 
bad  nothing  to  do.  It  will  thus  be  seen 
that  these  attorneys  had  no  direct  relation 
to  or  with  anything  that  was  the  subject  of 
conuuerce.  They  did  not  sell  or  offer  to 
sell  any  goods,  the^  did  not  deliver  or  offer 
to  deliver  any,  they  did  not  handle  or  in 
any  way  have  the  possession  of  any  goods, 
they  did  not  bring  the  buyer  and  the  seller 
together,  or  have  anything  wliatever  to  do 
with  the  transportation  of  articles  or  goods, 
and  we  are  unable  to  perceive  bow  it  can 
be  said,  under  the  broadest  construction  of 
the  commerce  clause,  that  the  reports  fur- 
nished by  these  attorneys  were  instrumen- 
talities in  facilitating  or  carrying  on  inter- 
state commerce.  As  said  in  Adair  v.  United 
Stetes,  208  U.  S.  161,  52  L.  ed.  436,  28  Sup. 
Ct.  Kep.  277,  13  Ann.  Gas.  764:  "Mani- 
festly, any  rule  prescribed  for  the  conduct  of 
interstate  commerce,  in  order  to  be  within 
the  competency  of  Congress  under  its  power 
to  rq^late  commerce  among  the  states, 
must  have  some  real  or  substantial  relation 
to  or  connection  with  the  commerce  regij- 
lated."  To  the  same  effect  is  Hopkins  v. 
United  States,  171  U.  S.  678,  43  L.  ed.  290, 
19  Sup.  Ct.  Rep.  40. 

Illustrating  the  business  of  the  appellant 
by  that  carried  on  through  its  Kentucky  at- 
torneys, we  find  that  the  correspondence  in 
which  the  Maysville  attorneys  furnished 
nonresident  dealers  with  information  was 
only  desultory  and  occasional.  It  is  doubt- 
ful if  more  than  one  letter  was  exchanged 
between  these  attorneys  and  their  nonresi- 
dent correspondent.  The  correspondence 
was  not  rqrnlar  or  continuous  with  any 
particular  person,  aa  in  the  International 
Textbook  Co.  Case;  nor  was  it  followed,  as 
was  the  correspondence  in  that  case,  by  the 
making  of  any  contract  or  the  transporta- 
tion of  any  goods  between  the  parties  to 
the  correspondence.  If  the  interstate  com- 
merce clause  is  extended  to  embrace  the 
facts  of  this  case,  and  is  held  to  be  ap- 
plicable to  persons  who  are  engaged  in 
transmitting  the  character  of  information  or 
intelligence  imparted  by  the  Maysville  attov- 
n^s,  there  is  virtually  no  limitation  upon 
its  reach,  and  there  are  few  professional  or 
business  men  of  the  state  who  cannot  in- 
voke its  protection  to  save  them  from  license 
taxes  either  imposed  by  the  state  or  munici- 
pal governmentB.  To  illustrate :  There 
are  many  physicians,  lawyers,  brokers,  stock 
.dealers,  and  real  estate  agents  who  occa- 
sionally carry  on  in  a  professional  way 
correspondence  with  nonresident  patients, 
clients,  or  patrons,  and  as  a  result  of  this 
correspondence  it  might  happen  that  an  en- 
gagement would  be  entered  into  that  would 
result  in  the  transportation  of  property  or 
the  making  of  contracts.  But  we  can  hard- 
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ly  betiere  that,  merely  because  a  person  in 
one  state  occaaionally  writes  a  letter  to  a 
person  in  another  state  that  may  result  in 
bringing  about  a  contract  between  the 
parties  or  the  exchange  of  commodities,  he 
can  be  said  to  be  engaged  in  interstate  com- 
merce in  the  sense  that  he  would  be  exempt 
from  license  taxes  imposed  upon  every  per- 
son engaged  in  a  similar  trade  or  occupa- 
tion. Our  Constitution  authorises  the  state 
and  each  of  the  towns  and  cities  to  impose 
a  license  tax  on  all  trades  and  occupations, 
and  under  this  power  the  state  in  many  in- 
stances, and  nearly  all  of  the  towns  and 
cities,  have  imposed  a  license  tax  on  law- 
yers, physicians,  real  estate  agents,  and 
many  other  trades  and  occupations.  Now, 
is  it  to  be  said  that  a  physician  who  can 
show  that  he  is  treating  by  correspondence 
a  patient  in  Indiana,  although  he  does  not 
send  him  any  medicine,  is  to  be  exempt  from 
the  license  tax  exacted  from  all  other  phy- 
sicians in  the  state  whose  business  ts  con- 
fined to  the  limits  of  the  state  T  Is  ^  lawyer 
practising  in  this  state,  but  who  occasion- 
ially  has  litigation  or  business  in  another 
state  that  requires  correspondence  between 
)iimself  and  his  clients  and  other  partii.-s, 
to  be  free  from  the  burden  that  is  imposed 
on  other  lawyers  who  practise  exclusively 
in  the  courts  of  this  stateT  Illustrations 
like  these  might  be  multiplied  beyond 
number;  but  the  ones  we  have  mentioned 
are  sufficient  to  make  it  manifest  that,  if 
the  commerce  clause  is  extended  to  reach 
this  class  of  persons,  it  will  be  a  serious 
obstacie  in  the  way  of  the  state  and  its 
municipal  subdivisions  in  the  collection  of 
revenue,  and  result  in  the  imposition  of 
many  unequal  burdens  in  the  way  of  taxa- 
tion. 

For  the  reasons  indicated,  the  appellant,, 
not  being  protected  by  the  commerce  clause 
of  the  Federal  Constitution,  must  pay  the 
tax  imposed,  and  the  judgment  is  aflBrmed. 

Barker,  Ch.  J.,  dissents. 

AfBrmed  by  the  Supreme  Court  of  the 
United  States  December  1,  1913,  231  U.  S. 
304,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  122. 

MAIXE  SUPREME  JUDICIAL  COURT. 
HARRY  B.  LAWRENCE 

V. 

HENRY  RICHARDS  et  aU  Tnuteet  of 

Gardiner  Water  District. 

(_  sje.  — ,  88  AU.  92.) 

Appciil      mandamnn  proceeding  —  ex- 
ceptlonn  by  petitioner. 
1.  Exceptions  by  petitioner  in  a  man- 
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d&mua  proceeding  are  not  forbidden  al- 
though no  writ  ia  granted,  by  a  statute  pro- 
viding that  the  petition  may  be  heard  by 
a  juniee,  who  may  reserve  questions  upon 
exceptions  or  otherwise  for  the  full  court, 
but  that  the  ease  shall  proceed  until  a  deci- 
sion is  reached  and  the  writ  ordered,  so 
that  the  overruling  of  the  exceptions  shall 
dispose  of  the  case,  and  that  after  the  writ 
is  granted  the  justice  shall  certify  all  ex- 
ceptions, followed  by  provisions  as  to  the 
time  within  which  the  excepting  party 
and  adverse  party  may  file  their  arguments. 
Water  —  dnty  to  supply  everfone  with- 
in district. 

2.  A  district  organized  to  supply  its  in- 
habitants with  water  is  not  bound  to  fur- 
nish a  supply  to  everyone  that  demands  it, 
regardless  of  the  expense  involved  and  the 
returns  which  will  result  in  so  doin^;  espe- 

Note.'^Dutjf  of  loater  company  or  mu- 
nUHpalUv  supptytncr  water  to  extend 
the  service  to  ^  applteante  wUliTig 
to  comply  with  its  reffttlations. 

The  present  note  is  intended  to  cover  the 
e-ises  where  the  refusal  to  extend  the  serv- 
ice was  upon  some  ground  other  than  the 
fault  of  the  applicant,  as,  for  example, 
where  the  refusal,  as  in  IjA.wuitcb  v.  Rich- 
ABDB,  was  because  of  the  expense  involved. 
Irrigation  cases  have  been  excluded. 

As  to  establishment  and  regulation  of 
municipal  water  supply  in  general,  see  note 
to  State  ex  reL  HaUaner  v.  Gosnell,  61 
L.R.A.  33. 

As  to  right  or  duty  of  municipal  corpo- 
ration to  supply  nonresident  with  water, 
see  note  to  Childs  t.  Columbia,  34  Ij.R.A. 
<NJ3.)  642. 

As  to  discontinuing  service  to  compel  pay- 
ment to  water  bills,  see  the  notes  in  40 
L.R.A.{N.S.)  263;  31  L.R.A.(N.S.)  301; 
and  01  L.rJ\.  53.  And  as  to  right  to  shut 
off  water  from  whole  building  because  of 
one  tenant's  delinquency,  see  notes  in  39 
I..R.A.(X.S.)  814  and  61  L.R.A.  33. 

It  is  the  general  rule  that  each  inhabi- 
tant of  a  municipnlity  has  the  right,  upon 
complying  with  all  reasonable  regulations, 
to  have  the  service  of  a  public -service  cor- 
poration supplying  such  municipality  ex- 
tended to  him,  and  this  without  unjust  dis- 
crimination. The  following  cases,  which 
involve  either  a  water  supply  company  or  a 
municipality  itself  supplying  water  for  pub- 
lie  use,  support  this  rule:  San  Diego  Land 
ft  Town  Co.  V.  National  City,  74  Fed.  79; 
Wiemer  v.  Louisville  Water  Co.  130  Fed. 
251 ;  Birmingham  Waterworks  Co.  v.  Keilev, 
2  Ala.  App.  629,  56  So.  838;  Weatherly  "v. 
Capital  City  Water  Co.  115  Ala.  1.56,  22 
So.  140;  Mobile  v.  Bienville  Water  Supply 
Co.  130  Ala.  379,  30  So.  445;  State  ex  rel. 
Ferguson  v.  Birmingham  Waterworks  Co. 
1Q4  Ala.  586,  27  L.R.A.(N.S.)  674,  137  Am. 
St.  Rep.  69,  51  So.  354,  20  Ann.  Can.  951; 
Mahonev  v.  American  Land  &  Water  Co. 
2  Cal.  App.  185,  8.^  Pac.  267:  McCrarv  v. 
Beaudry,  67  Cal.  120,  7  Pac.  264;  Niefiaus 
Bros.  Co.  V.  Contra  Costa  Water  Co.  150 
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cially  where  the  statute  provides  that  water 
rates  shall  be  established  sufficient  to  pro- 
vide for  such  extensions  and  renewals  as 
become  necessary. 

Mandamus  —  discretion  as  to  •xtonglon 
of  watOT  Bystem  —  oontrol. 
3.  Mandamus  will  not  lie  to  review  tlw 

discretion  of  the  trustees  of  a  water  disMet 
in  determining  to  what  extent  the  system 
shall  be  uctended  and  who  shall  be  sup- 
plied. 

(Beptember  12,  1918.) 

EXCEPTIONS  by  petitioner  to  a  ruling 
of  the  Supreme  Judicial  Court  for  Ken- 
nebec County,  denying  a  peremptory  writ  of 
mandamus  to  compel  defendants,  as  trus- 
tees of  the  Gardiner  Water  District,  to  ex- 

Cal.  305,  86  L.R.A.{N.S.)  1046,  113  Pac. 
375;  BoUiwell  v.  Consumers*  Co.  13  Idaho, 

568,  24  L.R.A.(N.S.)  485,  92  Pac.  553; 
Hatch  v.  Consumers'  Co.  17  Idaho,  204,  40 
L.R.A.(N.S.)  263,  104  Pac.  670;  Carlyle  v. 
Carlyle  Water,  Light  &  P.  Co.  52  III.  App. 
577;  Kerz  v.  Galena  Water  Co.  139  lU.  App. 
598;  Wagner  v.  Rock  Island,  146  111.  139, 
21  L.R.A.  619,  34  N.  E.  545;  Chicago  v. 
Northwestern  Mut.  L.  Ins.  Co.  218  111.  40. 
1  L.R.A.(N.S.}  770,  70  N.  E.  808;  Bobbin* 
V,  Bangor  R.  &;  Electric  Co.  100  Me.  486,  1 
L.R.A.{N.S.)  963,  62  Atl.  136,  set  out  in 
Lawrence  v.  Richards;  Lumbard  v. 
Steams,  4  Cush,  60;  Ginninga  v.  Meridian 
Waterworks  Co.  100  Miss.  507,  56  So.  450; 
State  ex  rel,  Lanyon  v.  Joplin  Waterworks, 
52  Mo.  App.  312;  State  ex  rel.  Milsted  v. 
Butte  Citv  Water  Co.  18  Mont.  190,  32 
L.R.A.  697,  56  Am.  St.  Rep.  574,  44'  Pac. 
966;  American  Waterworks  Co.  v.  State, 
46  Neb.  194,  30  L.R.A.  447,  60  Am.  St. 
Rop.  610.  64  N.  W.  711;  Olmsted  v.  Mor- 
ris Aqueduct,  47  N.  J.  L.  311,  affirming  40 
N.  J.  L.  49r>;  Plain  field-Union  Water  Co.  v. 
Plainfield,  83  N.  J.  L.  332,  85  Atl.  321; 
People  ex  rel.  McGrath  v.  Green  Island 
Water  Co.  66  Hun,  76,  0  N.  Y.  Supp.  168; 
Griffin  v.  Goldsboro  Water  Co.  122  N.  C. 
206,  41  L.R.A.  240,  30  S.  E.  319;  Haugen 
v.  Albina  Light  &■  Water  Co.  21  Or.  411, 
14  L.R.A.  424,  28  Pac.  244;  Hyndman 
"Water  Co.  v.  Hyndman,  7  Pa.  Super.  Ct. 
191 ;  Poole  v.  Paris  Mountain  W^ater  Co.  81 
S.  C.  436,  128  Am.  St.  Rep.  923,  62  S.  E. 
874;  Watauga  Water  Co.  v.  Wolfe,  99  Tenn. 
429,  63  Am.  St.  Rep.  841.  41  S.  W.  1060; 
Crumley  v.  Watauga  Water  Co.  99  Tenn. 
420,  41  S.  W.  J0.'38;  Farmer  v.  Nashville. 
127  Tenn.  509,  45  L.R.A.(N.S.)  240,  156 
S.  W.  189;  International  Water  Co.  v.  El 
Paso,  51  Tex.  Civ.  App.  321,  112  S.  W.  816; 
Ball  V.  Texarkana  Water  Corp.  —  Tex.  Civ. 
App.  — ,  127  S.  W.  1068;  Houston  v.  Lock- 
wood  Invest  Co.  —  Tex.  Civ.  App.  — ,  144 
S.  W.  685;  Jeter  v.  Vinton-Roanoke  Water 
Co.  114  Va.  769,  76  S.  E.  021. 

And  it  has  been  held  that  the  fact  that 
a  pipe  laid  by  a  water  company  along  a 
street  in  the  exercise  of  its  franchise  was 
laid  under  an  agreement  with  certain  per- 
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tend  the  water  mams  ot  the  Diatriet  to  pe- 
titioner's reeidenoe  and  to  mpplj  him  with 
water.  Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  H.  Sawyer,  for  petitioner: 

MandamuB  ia  the  proper  remedy  for  the 
petitioner  herein. 

Robbins  v,  BajDgor  R.  k  Electric  Co.  100 
Me.  498,  1  LJl.A.(N.S.)  063,  62  Atl.  136; 
Webster  v.  Ballou,  108  Me.  622,  81  Atl. 
1009,  Ann  Cas.  1913  B,  667. 

Under  the  act  creating  Gardiner  Water 
District,  the  petitioner  has  a.  clear  legal 
right  to  have  his  residence  lupplied  with 
water  as  requested. 

Augusta  T.  Augusta  Water  Dist.  101  Me. 
148,  63  Atl.  663;  Kennebec  Water  Dist.  v. 
WaterviUe,  96  Me.  234,  62  Atl.  774;  Rob- 

sona  who  paid  the  expenses,  that  they 
should  have  the  exclusive  use  of  the  water, 
and  that  the  company  should  not  tap  the 
pipe  without  their  consent  unless  it  first 
repaid  them  for  the  pipe,  does  not  relieve 
the  company  from  its  obligation  to  supply 
water  to  all  persons  living  on  such  street 
who  may  apply  for  it,  on  reasonable  terms. 
Haugen  T.  Albina  Light  &  Water  Co.  21 
Or.  411.  14  L.RJk.  424.  28  Pac  244. 

But  in  England  it  has  been  held  that  a 
water  company  created  by  act  of  Parlia- 
ment for  supplying  water  to  the  inhabitants 
of  a  town  upon  terms  mutually  agreed  upon 
cannot  be  compelled  to  supply  any  inhabit- 
ant b^ond  the  term  of  his  contract. 
Weale  v.  West  Middlesex  Waterworks  Co.  1 
Jac.  St  W.  358. 

The  question,  however,  as  to  what  par- 
ticular circumstances  require  the  service  to 
be  extended,  or,  tm  the  other  hand,  relieve 
the  eompan^  or  municipality  from  extend- 
ing its  service,  is  one  not  so  easy  of  solu- 
tion, as  the  above-stated  general  rule  is 
clearly  not  applicable  in  some  cases.  In 
the  majority  of  cases  the  decisions  are  in- 
fluenced or  directly  controlled  by  the  char- 
ter or  franchise  under  which  the  du^,  if 
any,  arises. 

Thus,  in  some  instances  it  has  been  held 
that  there  is  no  duty  to  extend  water  mains 
where  the  cost  thereof  and  the  return  there- 
from would  be  greatly  disproportionate. 
Of  this  nature  is  Lawbencb  v.  Kichabds. 
The  question  of  cost  of  installation  has 
also  been  entered  into  in  other  decisions. 
Thus,  in  Water  Comrs.  v.  Bloomfield,  84 
Conn.  522,  80  Atl.  794,  which  involved  the 
rights  of  the  municipality  under  facts  iden- 
tical with  those  set  out'in  connection  with 
West  Hartford  v.  Water  Comrs.  infra,  it 
was  held  that  the  board  ought  not  to  be 
compelled  to  build  water  mains  or  laterals 
unless  the  same  were  to  be  used  so  as  to 
yield  such  a  return  on  the  outlay  as  to 
reimburse  the  board  for  the  cost.  And  see 
Cleveland  v.  Maiden  Waterworks,  as  set 
out  infra. 

On  the  other  hand,  it  has  been  expressly 
said  that  "all"  must  be  served,  irrespective 
of  distance.  Thus,  in  Bothw^  v.  Con- 
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bins  V.  Bangor  R.  k  Electric  Co.  100  Me.  496, 
1  LJtA.(N.S.)  963,  62  Atl.  136;  Lumbard 
V.  Stearns,  4  Cush.  60;  Turner  v.  Revere 
Water  Co.  171  Mass.  329,  40  L.RJl.  657,  68 
Am.  St.  Rep.  432,  60  N.  E.  634;  Rockland 
Water  Co.  v.  Adams,  84  Me.  472,  30  Am. 
St.  Rep.  368,  24  Atl.  340;  Wood  v.  Auburn, 
87  Me.  287,  29  L.R.A.  376,  32  Atl.  906; 
Kimball  v.  North  East  Harbor  Water  Co. 
107  Me.  467,  32  L.Rjl.(NJS.)  806,  78  Aa 
866. 

Mr.  William  P.  Whltehouse,  with 
Messrs.  Will  C.  Atkins  and  George  W. 
Heselton,  for  respondents: 

The  writ  of  mandamus  cannot  be  invoked 
to  compel  the  trustees  to  extend  the  main 
water  pipea  of  the  district,  as  prayed  for, 
contrary  to  their  own  judgment,  and  with- 

sumers*  Co.  13  Idaho,  6G8,  24  L.RJL.(N.S.) 
485,  92  Pac.  353,  in  discussing  the  rights 
of  a  water  company  and  its  duty  to  extend 
its  service,  it  was  said  that  "the  company, 
in  the  enjoyment  of  its  franchise  privi- 
leges, is  placed  by  the  Constitution  under 
a  public  duty  to  supply  water  to  all  liv- 
ing within  the  franchise  limits  on  payment 
of  the  rental  rates.  It  owes  this  duty  to 
everyone  so  long  as  it  has  water  to  sell, 
whether  he  be  on  the  line  of  its  main  or 
at  a  great  distance  therefrom."  But  this 
statement  was  purely  obiter. 

In  some  cases  the  duty  has  been  held 
to  be  a  discretionary  one.  Th;u,  in  Moore 
V.  Harrodsburg,  32  Ky.  L.  Rep.  384,  105 
S.  W.  926,  where  a  citizen  who  brought  an 
action  to  compel  the  city  authorities  to 
extend  its  water  mains  so  as  to  give  bim 
relatively  the  same  benefits  as  were  afford- 
ed to  other  citizens  and  property  holders 
was  dented  the  relief  requested,  the  court 
said:  "The  city  officials  are  charged  with 
the  administration  of  the  affairs  of  the 
city.  They  must  determine  when  and  where 
water  mains  must  be  put  in,  and  when  and 
how  an  electric  light  line  must  be  extended. 
The  courts  cannot  undertake  to  manage  the 
affairs  of  a  city  by  injunction.  Where  a 
public  duty  is  enjoined  the  court  may  re- 
quire the  city  authorities  to  ^et,  but  it 
cannot  control  their  discretion  as  to  how 
they  shall  act.  The  city  authorities  are 
on  the  ground;  they  live  among  the  people 
who  pay  the  toses.  They  can  judge  much 
better  than  we  can  as  to  what  the  best  in- 
terest of  the  city  requires.  In  the  absence 
of  fraud,  corruption,  or  arbitrary  action, 
the  judgment  of  the  city  officials  ss  to  the 
management  of  the  affairs  of  the  city  is 
bevond  judicial  control."  And  in  Linck  v. 
Litchfield,  31  111.  App.  118,  in  holding  that 
a  municipality  owning  a  waterworks  could 
not  be  compelled  to  maintain  the  main 
which  had  supplied  plaintiff's  premises,  it 
was  said :  "The  power  of  the  cily  to  extend 
water  mains,  or  to  maintain  them  in  par- 
ticular places,  is  in  its  nature  legislative 
and  governmental,  and  must  of  necessity  be 
discretionary. 

*1f  municipal  authorities  wm  compelled 

Digitized  by  GoOglC 


LAWRENCE 


T.  RICHARDS. 


667 


«ut  regard  to  the  wia^mi  or  expediency  of 
the  set  under  ezUting  conditions. 

Bangor  t.  Coun^  Comre.  87  Me.  294,  82 
AtL  903;  Stats  ex  rel.  Gerke  t.  Hamilttm 
County,  26  Ohio  St.  864;  American  Caeually 
Ina.  ft  Sccnr.  Co.  v.  Fyler,  60  Conn.  448,  25 
Am.  St  Rep.  337,  82  Atl.  404;  United  States 
<x  reL  Dnnlap  t.  Blaek,  188  U.  S.  40,  32 
L.  ed.  8S4,  0  Sup.  Ct.  Rep.  12;  High,  Extr. 
Legal  Rem.  {  42;  Flourney  t.  Jeffenon- 
ville,  17  iBd.  160.  79  Am.  Dee.  468;  United 
States,  ex  reL  Riverside  OU  Co.  v.  Hitch- 
oock,  100  U.  S.  316,  47  L.  ed.  1074,  23  Sup. 
Ot  Rep.  698;  Chase  t.  Blackstone  Canal 
Co.  10  Pick.  244;  Henkel  T.  Ujlllard,  07  Md. 
24,  04  AtL  657;  Kinletn  t.  Baltimore,  118 
Md.  676,  86  Atl.  679;  Com.  ex  rel.  Vandyle 
T.  Henry,  49  Pa.  S30;  People  «z  rel.  Hairis 


T.  Land  Office  Comn.  149  N.  Y.  26,  43  N.  £. 
418;  People  ex  rel.  Francis  t.  Troy,  78  N. 
Y.  33,  34  Am.  Rep.  500;  Browne  v.  Benton- 
Tille,  94  AtIe.  80,  126  S.  W.  93;  2  Spelling, 
Inj.  §  687;  19  Am.  A  Eng.  Ene.  Law,  736- 
737;  26  Cyc  160,  161. 

Mandamus  cannot  be  invoked  for  tiie  pur- 
pose of  reviewing  the  deeisioa  of  the  trus- 
tees, or  compelling  them  to  change  tiisir 
judgment. 

Bangor  R.  &  Electric  Co.  v.  Connly  Comrs. 
87  Me.  294,  32  Atl.  903. 

Savage,  Ch.  J.,  deliroed  the  opinion  of 
the  court; 

Tha  is  a  mandamus  proceeding,  brought 
against  the  defendants  as  trustees  of  the 
Gtordiner  Water  District,  wherein  it  Is 


pipes 
think 


to  construct  or  maintain  water 
whenever  courts  or  juries  might 
proper,  there  would  be  an  entire  subversion 
of  municipal  government  and  control." 
(But  in  connection  with  this  case,  see  Chi- 
cago T.  Northwestern  Mut.  L.  Ins.  Co.  218 
in.  40,  1  L.R.A.{N3.)  770,  76  N.  E.  803. 
wherein  it  was  said  that  when  a  municipal 
corporation  not  required  by  its  charter  to 
furnish  a  water  supply  sees  fit  to  do  so,  it 
acts  not  by  virtue  of  the  power  of  sovereign- 
ty, but  rather  engages  in  a  busineas  which 
is  public  in  its  nature,  and  which  imposes 
upon  it  the  duty  to  serve  all  who  may 
apply,  upon  equal  terms.  This  statement 
seems  directly  opposed  to  the  decision  in 
the  Linck  Case.  And  in  Boswell  v.  Phila- 
delphia, 15  W.  N.  C.  169,  it  was  held  that 
the  granting  of  a  permit  to  the  owner  of 
hotiF'es  located  on  a  private  street,  which 
liad  not  been  accepted  by  the  city,  to  con- 
nect by  private  pipes  with  a  water  main 
on  an  adjoining  street,  was  discretionary 
with  the  city  water  department,  and  could 
be  prohibited  by  them  unless  a  frontage 
tax  was  paid,  to  be  held  by  the  city  should 
it  subsequently  lay  pipes  in  the  private 
street.) 

As  before  stated,  many  of  the  cases  are 
■directly  controlled  by  the  terms  of  the 
franchise  or  charter  granting  the  power  to 
distribute  water  for  public  use.  The  fol- 
lowing cases  illustrate  various  forms  of  such 
provisions: 

For  a  franchise  ordinance  which  provides 
that  the  water  company  need  not  extend  its 
water  mains  along  any  ungraded  street  or 
alley,  see  Hatch  v.  Consumers'  Co.  17  Idaho, 
204.  40  L.R.A.{N.S.)  263,  104  Pac.  670, 
holding,  however,  that  where  the  company 
had  voluntarily  extended  its  main  along 
such  a  street.  It  could  not  refuse  to  supply 
a  customer  thereon,  on  the  theory  that  it 
was  not  compelled  to  build  tXoag  such  street 
in  the  first  place. 

But  where  a  franchise  of  a  water  com- 
pany provides  that  the  city  must  require 
the  company  to  extend  its  mains  along  any 
graded  street  and  also  on  streets  not  on 
grade,  but  that  in  the  latter  case  the  city 
must  pay  for  any  chai^  necessitated  by 
-47  L.R^.(N£.) 
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bringing  the  street  to  grade,  the  water  com- 
pany may  be  compelled  to  extend  it&  mains 
into  portions  of  the  city  not  originally  sup- 
plied. Topeka  v.  Topeka  Water  Co.  58 
Kan.  349,  40  Pac.  79. 

And  in  People  ex  rel.  Hilliker  v.  Fierce, 
64  Misc.  627,  119  N.  Y.  Supp.  181,  where 
a  municipal  waterworks  system  was  con- 
structed pursuant  to  a  state  which  pro- 
vided that  the  water  board  "may^  extend 
the  mains  within  the  village  if  the  expense 
thereof  in  any  one  year  shall  not  exceed  a 
certain  sum,  or  may,  in  lieu  of  extending 
the  mains,  use  such  amount  in  improve- 
ments, it  was  held  that  the  word  "may" 
should  he  construed  "must,"  so  as  to  entitle 
one  to  whom  the  service  had  not  be«a  ex- 
tended to  compel  the  board,  in  the  exercise 
of  its  governmental  functions,  to  extend  its 
mains  to  his  premises,  where  the  cost  there- 
of would  not  exceed  the  statutory  limit, 
and  would  not  greatly  exceed  the  per  capita 
cost  of  the  original  plant. 

And  for  a  charter  which  expressly  pro- 
vides that  every  person  within  a  municipal- 
ity shall  he  entitled  to  water  upon  paying 
a  reasonable  compensation,  see  Bourke  v. 
Olcott  Water  Co,  84  Vt.  121,  33  L.VlJi. 
(N.S.)  1015,  78  Atl.  716,  Ann.  Cas.  1812 
D,  108. 

And  in  West  Hartford  v.  Water  Comrs. 
68  Conn.  323,  36  Atl.  786,  it  was  held 
that  a  city  which,  by  its  charter,  was  per- 
mitted to  take  water  from  a  certain  stream 
at  a  point  in  an  adjoining  town,  upon  con- 
dition that  it  furnish  water  to  the  inhabit- 
ants of  such  town  who  lived  "within  a  rea- 
sonable distance  from  the  line  of  main 
pipes,"  was  bound  to  furnish  water  to  all 
inhabitants  who  lived  within  a  reasonable 
distance  from  the  main  pipes;  that  such 
duty  could  not  be  limited  by  the  board  of 
water  commissioners;  and  that  the  ques- 
tion whether  an  applicant  li^  within  a 
"reasonable  distance'  of  the  main  Une  of 
pipes  was  one  for  the  determination  of 
the  courts. 

For  an  ordinance  franchise  illuBtrative 
of  those  wherein  the  duty  to  extend  pipes, 
etc..  is  made  subject  to  the  control  of  th*^ 
city  authorities  provided  an  adequate  re- 
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sought  to  compel  the  defendants  to  extend 
the  water  mains  of  the  district  to  the  pe- 
titioner's residence  in  South  Gardiner,  and 
supply  him  with  water.  The  cause  was 
heard  before  a  single  justice,  who  denied  the 
peremptory  writ,  and  it  comes  before  ns  on 
exceptions  to  that  ruling. 

The  defendants,  in  the  first  place,  inter- 
pose the  objection  that  exceptions  do  not  lie 
when  a  peremptory  writ  of  mandamus  is 
denied.  And  they  rely  upon  the  language 
found  in  Rev.  Stet.  chap.  104,  §§  17,  18. 
Section  17  reads  as  follows:  "A  petition 
for  a  writ  of  mandamus  may  be  presented 
to  a  justice  of  the  supreme  judicial  court 
in  any  county  in  term  time  or  Tacatlon, 
who  may,  upon  notice  to  all  parties,  hear 
and  determine  the  same,  or  may  reserve 
questions  of  law  arising  thereon,  upon  ex- 
ceptions or  otherwise,  for  the  determina- 
tion of  the  full  court,  which  may  hear  and 
determine  the  same  as  hereinafter  provided; 
but  in  all  cases  where  exceptions  are  al- 
leged to  any  rulings,  findings,  or  decrees 
made  upon  such  petition,  the  ease  shall  be 
proceeded  with  u  if  no  exceptiotu  had  been 

tarn  for  the  outlay  is  guaranteed,  see  Cleve- 
land T.  Maiden  Waterworks  Co.  69  Wash. 
541,  126  Pac.  769,  wherein  the  ordinance 
under  consideration  provided  that  the  water 
company  should  lay  pipes,  etc.,  as  the  proper 
city  authorities  directed,  "provided  that  a 
suflicient  number  of  persons  on  the  streets 
to  be  benefited  by  said  extensions  shall  first 
petition  and  sini  contracts  with  the  com- 
pany guaranteeing"  a  certain  per  cent  net 
on  the  estimated  cost  of  the  extension,  etc. 

And  for  a  franchise  ordinance  which  pro- 
vided that  the  water  company  should  extend 
the  mains  when  requested  to  do  so  by  a 
majority  of  all  votes  cast  at  any  election 
at  which  the  proposition  of  such  an  exten- 
sion shall  have  been  submitted,  see  Illinois 
Trust  A,  Say.  Bank  v.  Burlington,  79  Kan. 
797,  101  Fsc.  649,  holding  that  such  pro- 
vision means  a  majority  of  all  tiiose  vot- 
ing on  any  proposition  at  such  an  election, 
and  not  merely  those  voting  on  the  exten- 
sion proposition  unless  that  were  the  only 
thing  voted  upon. 

The  question  whether  a  municipal  cor- 
poration operating  a  waterworks  is  in  duty 
bound  to  extend  its  water  mains  to  particu- 
lar territory  within  its  limits  for  tne  pur- 
pose of  affording  fire  protection  has  also 
been  raised.  Thus,  in  Browne  v.  Benton- 
ville,  94  Ark.  80,  126  S.  W.  93,  it  was 
held  that  the  city  authorities  had  discre- 
tionary powers  in  the  matter,  and  that 
their  decision  as  to  the  necessity  for  an 
extension  of  the  mains  to  a  particular  terri- 
tonr,  and  what  sized  nuin,  if  any,  should 
be  laid,  and  whether  the  financial  condition 
of  the  city  would  warrant  the  expenditure, 
was  an  act  done  in  a  lepislative  or  govern- 
mental capacity  of  the  city,  and  that  such 
discretion,  exercised  in  good  faith,  could 
not  be  controlled  at  the  suit  of  one  owning 
47  L.R.A.{M.S.) 


taken,  until  a  decision  shall  be  had  and  the 
peremptory  writ  shall  have  been  ordered, 
so  that  the  overruling  of  such  exceptions 
would  finally  dispose  of  the  case.  .  .  .** 
In  S  18  it  is  provided  that  "after  judgment 
and  decree  that  the  peremptory  writ  be 
granted,  the  justice  of  said  court  before 
whom  the  proceedings  are  pending  shall 
forthwith  certify  to  the  chief  justice  for 
decision,  all  exceptions  which  may  be  filed 
and  allowed  to  any  rulings,  findings,  or  de- 
crees made  at  any  stage  of  the  proceedings." 
Then  follow  provisions  for  the  time  within 
which  the  "excepting  party"  and  the  "ad- 
verse party"  shall  file  their  arguments  with 
the  court. 

It  is  true  that  the  language  is  that  the 
case  shall  proceed  as  if  no  exceptions  had 
been  taken  until  the  peremptory  writ  is  or- 
dered, and  that  there  is  no  literal  provision 
for  certifying  exceptions  to  the  chief  justice 
until  after  the  peremptory  writ  is  granted. 
But  in  no  other  part  of  either  section  is 
there  any  restriction  upon  the  right  of  ex- 
ceptions, or  any  discrimination  between  the 
parties.   And  the  question  is,  W^as  it  the 

property  In  the  territory  for  which  the  pro- 
tectioik  was  sought.  (The  general  question 
of  the  duty  of  a  municipality  or  water  com- 
pany under  its  contract  with  consumers  to 
supply  water  for  extinguishment  of  fires  is 
treated  in  the  notes  to  Kiehaus  Bros.  Co. 
v.  Contra  Costa  Water  Co.  36  L.R.A.(N.S.) 
1045;  State  ex  rel.  Hallauer  v.  Gosnell,  fll 
L.R.A.  33,  and  Howsmon  v.  Trenton  Water 
Co.  28  L.BJL  146.  As  to  right  of  proper^ 
owner  to  maintain  action  against  wat^ 
company  for  failure  to  supply  sufficient 
water  for  fire  purposes,  as  required  by  its 
contract  with  him,  see  notes  to  Mu^e  v. 
Tampa  Waterworks  Co.  6  L.R.A,(N.S.) 
1171,  and  Hone  v.  Presque  Isle  Water  Co. 
21  L.R.A.(N.S.)  1021.  And  as  to  liability 
of  water  company  for  destruction  of  prop- 
erty of  munidpality  by  fire  in  consequence 
of  failure  to  maintain  sufficient  preesnre, 
see  note  to  Milford  v.  Bangor  R.  &.  Eleetrie 
Co.  30  L.R.A.(N.S.)  526.) 

The  question  whether  a  water  company 
may  be  compelled  to  furnish  water  to  terri- 
tory added  to  the  municipality  after  the 
granting  of  the  wat«r  company's  franchise 
has  also  been  presented.  A  case  of  this 
character  is  Tumors  Falls  Fire  Dist.  v. 
Millers  Falls  Water  Supply  Diet.  189  Mass. 
263.  75  N.  E.  ,630,  wherein  a  corporation 
contracted  to  supply  a  municipal  corpor- 
ation with  water  throughout  its  district, 
and  in  which  it  was  held  that  a  subse- 
quent addition  of  territory  to  the  latter 
corporation  did  not  enlarge  the  contract  so 
as  to  require  the  former  corporation  to 
supply  water  to  the  territory  added  to  the 
other  corporation,  especially  where  there 
WHS  no  intimation  in  the  act  enlarging  the 
corporation  that  it  was  intended  to  affect 
the  right  of  either  party  to  the  water 
supply  contract  G.  J.  C. 

Digitized  byGoOglC 


U18. 


LAWRENCE 


T.  BICBASDS. 


659 


legislatiTe  intent  tiiftt  a  petitioner  is  bound 
by  the  deciBion  of  the  tingle  justice,  in  case 
it  is  against  him.  but  tliat  the  respondents 
may  take  ezeeptions  to  the  decision,  in  case 
it  ia  against  tbemT  Sncli  a  discrimination 
does  not  seem  consonant  with  the  principles 
of  justice  and  fair  play.  And  we  think 
the  statute  should  not  be  so  construed  as  to 
permit  such  discrimination,  unless  the  stat- 
ute, read  as  a  whole,  clearly  requires  it. 

It  will  be  noticed  that  if  the  interpreta- 
tion sought  to  be  put  upon  the  statute  is 
the  correct  ime,  a  petitioner  will  never  have 
occasion  to  reserve  exceptions  in  any  case, 
for  if  h«  prevails  he  will  not  need  them,  and 
if  be  is  defeated  be  cannot  use  them.  But 
the  Iwiguage  of  tho  statute,  aside  from  the 
two  phrases  already  quoted,  is  general.  It 
places  no  restrictions  upon  the  p6wer  of  the 
single  justice  to  "reserve  questions  of  law 
upon  exceptions,"  whether  he  rules  for  or 
against  the  petitioner.  Again,  if  the  pro- 
posed construction  be  correct,  only  a  re- 
spondent could  be  an  "excepting  party,"  and 
only  a  petitioner  could  be  an  "adverse 
party."  Tet  the  statute  uses  these  expres- 
sions as  general  terms,  and  gives  no  hint. 
In  this  connection,  that  either  party  may 
not  be  an  "exceptii^  party."  The  veiy  man- 
ner in  which  tbeae  terms  are  used  seems  to 
indicate  that  the  legislative  thought  was 
that  either  party  might  except,  in  which 
case  the  other  party  would  be  the  "adverse 
party."  We  think  the  legislative  intent  be- 
comes quite  clear  when  we  consider  the  leg- 
islative reason  for  requiring  tiiat  when 
exceptions  ftre  reserved  the  case  shall  never- 
theless proceed  as  if  exceptions  bad  not  been 
taken,  to  a  final  decision.  The  reason  ex- 
pressed is,  "so  that  the  overruling  of  such 
exceptions  would  finally  dispose  of  the 
esse."  Mandamus  is  a  direct  and  forceful 
process,  and  in  many  instances  public  or 
private  necessity  may  require  a  speedy  de* 
termination  of  the  issues  involved.  This  is 
recognized  in  the  other  provisions  of  the 
statute  requiring  the  exceptions  to  be 
"forthwith"  certified  to  the  chief  justice, 
and  limiting  the  times  for  argument  to 
abort  periods.  And  we  think  the  evident 
purpose  of  the  clause  under  discussion  was 
not  to  deprive  a  petitioner  of  the  right  of 
exceptions  which  the  preceding  general 
clause  seems  to  have  given  him,  but  to  pre- 
vent a  respondent  from  delaying  the  pro- 
eeedii^  hj  interposing  interlocutory  objec- 
tions, and  carrying  exceptions  to  adverse 
rulings  thereon  to  the  law  court  In  advance 
of  a  hearing  and  decision  on  the  merits. 
Accordii^ly  we  are  of  opinion  that  the  pe- 
titioner's exceptions  are  properly  before  us 
for  consideration. 

The  Gardiner  Water  District  is  a  quasi 
municipal  corporation,  created  by  chapter ' 
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82  of  the  Private  and  Special  Laws  of  1903. 
It  is  about  6  miles  long  northerly  and 
southerly,  and  about  If  wide  on  the  average. 
Territorially  it  includes  only  a  part  of  the 
city  of  Gardiner,  but  it  does  include  the 
village  of  South  Gardiner,  in  which  the 
petitioner's  house  is  situated.  The  primary 
object  of  the  charter  was  to  enable  the  dis- 
trict to  acquire  the  ownership  of  the  exist- 
ing water  system  of  the  Maine  Water  Com- 
pany in  Gardiner,  Pittston,  Bandolph,  and 
Farmingdate,  condemnation  or  other- 
wise. For,  although  power  was  granted  to 
it  to  take  and  hold  water  of  the  Cobbosse- 
contee  river,  and  to  take  land  for  dams,  res- 
ervoirs, and  BO  forth,  yet  S  13  of  the  act 
provided  that  this  grant  of  power  should 
be  inoperative  unless  the  district  should 
first  acquire  the  plant  and  franchises  of  the 
Maine  Water  Company.  At  the  time  the 
charter  was  granted,  and  at  the  time  the 
district  acquired  the  plant  of  the  Main  Wa- 
ter Company,  its  system  was  extended  only 
through  the  more  congested  and  thickly 
settled  portions  of  the  city  of  Gardiner,  and 
not  into  tlie  outlying  parts  of  the  district. 
The  area  of  service  lay  mostly  within  a 
circle  1  mile  in  diameter.  It  did  not  then 
extend  to  South  Gardiner,  which  is  about  6 
miles  from  the  tAty  proper.  Nor  has  it 
since  been  extended  in  the  direction  of 
South  Gardiner  more  than  a  few  hundred 
feet. 

The  charter  of  the  district  provides,  in 
$  ff,  that  "all  the  affairs  of  said  water  dis- 
trict shall  be  managed  by  a  board  of  trus- 
tees composed  of  three  members,  to  be 
chosen  by  the  municipal  officers  of  the  city 
of  Gardiner."  In  the  original  act,  §  9,  tho 
diab'ict,  by  its  trustees,  was  authorized  to 
issue  bonc^  to  an  amount  sufficient  to  pro- 
cure funds  to  pay  the  expenses  incurred  in 
the  acquisition  of  the  property  of  the  Maine 
Water  Company,  and  the  purchase  thereof, 
and  for  further  extensions,  additions,  and 
improvements  of  said  plant.  And  it  was 
provided,  by  reference  to  Rev.  Stat.  1883, 
chap.  48,  §  66,  that  such  bonds  should  be  a 
legal  obligation  of  the  district  for  the  pay- 
ment of  which  the  property  of  the  inhabit- 
ants of  the  district  might  be  taken  on  exe- 
cution. The  trustees  were  empowered  to 
establish  rates  (§  10)  which  should  at  least 
be  BulFicient  to  provide  revenue  for:  (1) 
Tlie  payment  of  current  expenses,  and  for 
such  extensions  and  renewals  as  might  be- 
come necessary;  (2)  the  payment  of  inter- 
est on  the  indebtedness  of  the  district;  and 
(3)  to  provide  annually  an  amount  equal 
to  4  per  cent  of  the  indebtedness,  to  be 
added  to  the  sinking  fund.  Any  surplus  re- 
maining at  the  end  of  a  year  might  be  paid 
to  the  municipalities  supplied,  iq  propoc- 
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tim  to  their  reRpeotive  oontrilmtioiu  to  the 
groaa  earnings. 

By  chapter  89  of  the  Frlvi^  and  Special 
Laws  of  1905.  the  power  of  the  district  to 
issue  bonds  ms  lindted,  so  tliat  "when  the 
cost  of  renewals,  extensitms,  additions,  or 
improvements  proposed  dnrlng  any  one  fis- 
cal year  of  said  water  district  shall  be  es< 
timated  by  the  trustees  at  more  than  910,- 
000,"  the  issue  of  bonds  to  provide  funds 
for  the  payment  of  the  suae  must  first  be 
«pproTed  by  a  majority  of  the  legal  voters 
in  the  district  voting  at  a  special  election. 
But  when  the  expense  will  not  exceed  910,- 
•000  during  the  year,  the  trustees  1^  this  act 
'were  authorized  to  issue  bonds  to  procure 
■funds  for  making  such  extouions  as  may 
■seem  necessary  to  them.  In  this  esse  the 
•expense  of  extending  the  water  mains  from 
<3ardiner  city  to  South  Gardiner  is  various- 
ly estimated  at  from  946,000  to  970,00a  In 
any  event  it  would  be  more  than  910,000. 
No  issue  of  bonds  for  such  an  extmsion  has 
been  approved  by  the  voters,  nor  in  fact  has 
the  question  ai  such  an  issue  been  submit* 
ted  to  them. 

Before  passing  to  an  inquii^  into  the  is- 
sues of  law  involved,  we  make  one  further 
comment  upon  the  powers  and  duties  of  the 
trustees.  Neither  of  the  statutes  referred 
to  makes  any  provision  for  corporate  action 
by  the  voters  themselves,  excej^  in  the  mat- 
ter of  approving  or  disapprovii^  issues  of 
bonds.  There  is  no  provision  lor  meetings 
of  ths  voters  to  shape  the  policy  of  the  dis- 
triety  or  to  give  directions  to  the  trustees, 
nor  are  the  tnutees  subject  to  t^Bcial  con- 
trol by  the  municipal  officers  of  Gardiner. 
The  district  is  a  separate,  independent 
«ntity,  and  "all"  Its  affairs  are  to  be  man- 
Aged  the  trustees.  The  trustees  arc 
itherefore,  for  the  time  being,  potentially  the 
•district  itself.  They  have  power  to  do  all 
-that  the  district  may  lawfully  do;  They 
Are  charged  with  the  performance  of  all 
'duties  which  the  law  imposes  upon  the  dis- 
trict. If  the  district  has  the  right  to 
use  its  discretitm  in  any  situation,  the  trus- 
tees  may  exercise  that  same  discretion. 

The  petitioner  allies  that  the  trustees 
Ihave  n^Iected  and  refused  to  extend  the 
■water  nuuns  to  South  Gardiner,  and  to  sup- 
-ply  the  residents  of  tiut  villsge  with  water 
ior  domestic  purposes,  and  the  city  of  Gkird- 
iner  within  the  viUage  with  water  for 
Tnunicipal  purposes.  And  particularly  he 
alleys  that  they  have  neglected  uid  refused 
-to  supply  his  residence  in  South  Gardiner 
with  water  for  domestic  purpMcs,  though 
-such  service  has  Iwen  demanded.  The  re- 
fusal is  admitted.  The  demand  Is  not  ques- 
tioned. 

The  respondents,  in  their  return  to  the 
-alternative  writ,  set  up  in  brief:  (1)  Tliat 
A7  r..R.A.(N.8.) 


und»  the  charter  of  1908,  and  the  amend- 
ment of  1905,  the  distrii^  was  not  bound  to 
supply  all  of  the  inhabitants  thereof  with 
watn;  (2)  that  the  trustees  are  vested  with 
the  right  to  use  thtir  discretitm  in  the 
matter  of  extension;  (3)  that  under  the 
act  of  190S  the  right  to  make  extensions  ac- 
cording to  their  discretion  was  limited  to 
such  as  should  cost  not  exceeding  910,000 
in  any  one  fiscal  year,  and.  tiiat  an  extension 
to  South  Gardiner  would  cost  more  than 
that  sum;  and  (4)  that  th^  have  emcised 
their  discretion  wisely. 

The  petitioner,  nndw  his  answer  to  the 
return,  contends:  (1)  That  it  is  the  legal 
duty  of  the  district  to  supply  him  with 
water;  (2)  that  the  trustees  ate  not  vested 
with  any  discretion  in  the  matter;  and  (3) 
that  chapter  89  of  the  Private  and  Special 
Laws  of  1906,  which  purports  to  limit  the 
powers  of  the  trustees  to  issue  bonds  for 
extensions,  and  thus  pvactieally  prevent 
extensions  which  will  oost  mtHre  than 
910,000,  unless  the  bond  issue  to  provide 
funds  for  the  same  is  approved  by  the  voters, 
is  unconstitutional  and  voidt  In  that  it  im- 
pairs tiie  obligation  of  a  contract.  And 
thus  arise  the  issues  to  be  determined. 

It-  is  weU  settled  that  mandamus  does 
not  lie  to  compel  the  performanoe  of  acts 
necessarily  involving  the  exercise  of  judg- 
ment and  discretion  on  the  part  of  tlie 
officer,  board,  or  oommission  at  wliose  hands 
performance  is  desired.  The  court  may, 
under  proper  circumstances,  require  an  in- 
ferior tribunal  to  exercise  its  discretion,  but 
not  prescribe  how  it  shall  exercise  it.  The 
domain  of  discretionary  powers  conferred 
upon  municipal  bodies  will  in  no  cum  be 
invaded  by  the  court.  The  court  cannot 
substitute  its  own  judgmoit  for  that  of  the 
tribunal  to  which  it  was  committed  by  law. 
Bangor  v.  County  Comrs.  87  Me.  294,  32  Ati. 
903;  Spelling,  Sxtt.  Rem.  $8  687,  3384. 
This  principle  is  admitted  in  argument  by 
the  petitioner. 

But  the  petitioner  contends  that  tiie  tnu- 
tees have  no  discretion  in  the  matter,  and 
that  force  of  the  original  act  of  1903  be 
has  a  clear,  l^al,  and  vested  right,  even  a 
contract  right,  to  have  water  supplied  at 
his  house,— a  right  which  the  legislature 
could  not  iiqpair  by  the  amendment  of  1905. 
He  bases  his  conteutim  on  the  gronnd  that 
the  district  is  bound  to  supply  every  Inhab- 
itant of  the  district  with  water.  If  this 
contention  has  real  merit,  the  conseqaenoe 
is  that  the  trustees,  acting  for  the  district, 
are  legally  bound  to  supply  water  to  all 
inhabitants,  no  nutter  how  large  the  coat  of 
the  undertaking,  nor  how  small  the  revenue, 
and  no  matter  how  ruinous  and  destmetive 
the  result  might  be  to  the  flaaneial  ability 
of  the  district  to  carry  m  ita  operations. 
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That  this  contention  la  not  sound  is,  ve 
tbink,  easily  demonstrable.  The  area  of  the 
district  outside  of  the  eitj  proper  and  South 
Gardiner  is  scatteringly  settled.  The  eleva- 
tion in  some  places  i*  considerablj  higher 
than  the  system's  reserroir.  It  does  not 
need  the  testimony  of  expert  engineers  to 
satisfy  a  reasoning  mind  that  under  such 
conditions  the  expense  necessarily  to  be  in- 
curred in  performing  the  duty,  as  it  is 
claimed  to  be,  of  supplying  every  inhabitant 
of  the  district  with  water,  would  practically 
be  destructive  of  the  purposes  of  the  charter. 
It  would  create  a  burden  too  heavy  to  be 
borne.  Did  the  legislature  contemplate  and 
intend  such  a  possible  result!  Did  the 
legislature  intend,  when  it  empowered  the 
cities  of  Ijewiston  and  Bangor  to  own 
their  water  systems,  with  powers  and  duties 
with  respect  to  the  water  supply  similar  to 
those  of  the  Gardiner  Water  District,  that 
those  cities  were  bound  to  furnish  water 
over  the  entire  extent  of  their  territorial 
areas  T  We  do  not  think  so.  It  is  a  matter 
of  common  knowledge  that  water  systems 
in  towns  or  cities  containing  both  an  urban 
and  a  rural  population,  whether  the  systems 
be  owned  privately  or  municipally,  never 
have  been  in  fact,  and  are  not  now,  any- 
where extended  beyond  the  more  compart 
parts  of  the  town  into  and  through  the  rural 
parts.  It  is  practicable  in  the  rural  parts 
for  inhabitants  to  supply  themselves.  In 
the  thickly  settled  parts  it  gradually  be- 
comes inconvenient,  impracticable,  and 
sometimes  impossible  for  the  inhabitants  to 
do  so.  Sources  of  supply  become  exhausted 
or  defiled,  and  the  need  for  more  water, 
which  the  inhabitant  cannot  well  furnish  for 
himself,  becomes  imperative.  Organized 
action,  either  public  or  private,  becomes 
necessary,  and  the  individual  then  pays  for 
a  service  which  he  can  no  longer  perform 
for  iiimself. 

We  think,  then,  there  was  nothing  in  the 
Kituation  existing  in  Gardiner  which  gives 
Qolor  to  the  contention  that  the  legislature 
intended  the  district  to  be  bound  to  supply 
all  the  inhabitants  within  its  limits  with ' 
water,  or  to  operate  and  extend  the  system 
beyond  the  ordinary  limits  to  which  similar 
ftystems  are  operated  and  extended.  The 
system  which  tiie  district  was  authorized  to 
acquire  was  limited  in  Gardiner  in  fact  to 
the  urban  portion  of  the  city.  This  system 
the  trustees  were  empowered  to  extend  and 
improve,  but  we  do  not  think  that  the 
statute  thereby  required  them  to  extend  to 
all  parts  of  the  district,  to  the  parts  which 
did  not  need  the  water  as  well  as  to  those 
which  did;  even,  if  the  petitioner's  tiieory 
ia  eorreet,  to  extend  to  the  individual  who 
might  reside  In  the  remotest  rural  portion 
of  the  town,  if  he  demanded  it.  To  place 
47  L.R^.(N^) 


such  a  construction  upon  the  statute,  which 
alone  imposed  duties  upon  the  trustees, 
seems  unreasonable,  and  there  is  nothing  in 
the  language  of  the  statute  which  requires 
such  a  construction.  In  fact  there  is  an  im- 
plication otherwise  in  the  statute.  By  §  10 
it  was  provided  that  the  water  rates  estab- 
lished hy  the  trustees  should  be  such  as  to 
provide  revenue  ".  .  .  for  such  exten- 
sions and  renewals  as  may  become  neces- 
sary." This  clearly  does  not  mean  extensions 
all  over  the  district. 

We  think,  then,  that  the  contention  that, 
as  a  matter  of  law,  every  individual  in  the 
district  has  the  right  to  have  the  water 
brought  to  him,  cannot  be  sustained.  But 
if  the  district  is  not  in  law  bound  to  supply 
all,  who  is  to  determine  to  what  extent  the 
system  shall  be  extended,  and  who  shalt 
thereby  be  supplied!  The  power  to  do  this 
must  necessarily  be  vested  in  the  trustees. 
It  is  not  given  to  any  other  person  or  body. 
In  making  the  determination  they  must  us<> 
their  judgment  and  exercise  their  discretion, 
and  Uie  exercise  of  that  discretion  is  not 
reviewable  on  mandamus. 

It  is  true  that  the  situation  of  the  peti- 
tioner in  the  village  of  South  Gardiner  may 
not  be  the  same-aa  that  of  the  farmer  in 
the  rural  part  of  the  town  with  his  spring, 
or  well,  or  brook.  But  once  grant,  as  we 
must,'  that  the  trustees  are  vested  with  a 
discretion  not  to  extend  to  every  part  of 
the  district,  it'  follows  that  some  power 
must  decide  the  limits  of  extension.  There 
is  no  dividing  line  in  the  exercise  of  the 
discretion.  There  is  no  ground  for  saying 
that  the  trustees  have  discretion  as  to  part 
of  the  district,  and  have  none  as  to  another 
part.  They  must  have  discretion  as  to  all 
extensions  or  none.  If  they  abuse  their  dis- 
cretion, the  remedy  does  not  lie  in  the  power 
of  the  court,  but  in  the  wisdom  of  the  legis- 
lature. 

It  follows  from  what  we  have  said  that 
the  petitioner  has  no  vested  l^al  right, 
whether  it  be  in  the  nature  of  contract  or 
otherwise,  to  have  the  district's  water  main 
extended  to  his  house.  His  only  legal  right- 
is  that  the  trustees  shall  exercise  Uieir  dis- 
cretion. That  they  have  done,  adversely  to 
the  petitioner. 

It  is  proper  to  say  that  the  case  of  Rob- 
bins  V.  Bangor  R.  &,  Electric  Co.  100  Me. 
496,  I  L.R.A.{N.S.)  963,  62  Atl.  136.  on 
which  the  petitioner  strongly  relies,  is  easily 
distinguishable  from  this  case.  There  tbe 
main  was  already  extended  by  the  petition- 
er's house,  and  mandamus  was  granted  to 
compel  the  defendant  to  permit  water  to  be 
conducted  from  the  main  to  the  bouse. 
There  was  no  question  of  extending  a  main, 
nor  was'  the  def«adant  in  that  case  Tested 
with  any  mch  discretion  aa  we  think  these 
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defendftntB  are.  The  court  in  tliftt  OUB  lield 
that  a  public-service  corporation  WM  bound 
to  serve  all  impartially,  fairly,  and  without 
diacrimination,  but  it  did  not  hold  that  inch 
A  corporation  authorlnd  to  supply  water 
to  the  publio  wai  bound  at  all  haiardi, 
withoDt  r^ard  to  expense  or  revenue  or  the 
zeroise  of  good  business  judgment,  to  ex- 
tend its  mains  to  every  faidividual  of  the 
public  who  might  demand  it.  Bat  what  the 
duties  of  a  public-service  corporation  may  be 
in  a  particular  case  are  not  Involved  in  this 
case,  and  we  do  not  need  to  oonaider  ttiem 
now. 

It  is  nuneeesaary  to  eonsider  the  oUier 
questions  riUaed.  Our  conehuion  Is  that  the 
Gardiner  Water  District  is  a  municipal 
corporation  created  for  a  special  purpose, 
that  its  trustees  are  vested  with  discretion- 
ary powers  in  tlie  matter  of  extenaitnis  of 
the  system,  and  that  the  court  cannot  in- 
terfere with  the  exercise  of  their  discretion. 

Sxoeptions  overruled. 


MABTIiAim  C017BT  OF  APPEAXiS. 
POWERS  STMINOTON,  Appt, 

V. 

FREDERICK  O.  SIPEa 

(—  Md.  — ,  B8  Atl.  134.) 

Master  and  servant  — •  Injury  by  anto- 
mobtle  —  act  of  (dianffear  —  liability 
of  owner. 

The  owner  ot  an  automobile  is  not  liable 

for  an  injury  caueed  by  collision  of  the 


car  with  a  vehicle  on  the  highway  whife  the 
car  is  in  charge  of  a  chauffeur  who,  having 
been  directed  to  take  it  to  the  garage,  useg 
it  for  a  pleasure  drive  for  himself  and  his 
frienda. 

(June  25,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore  Ci^ 
in  plaintiff's  favoi  in  an  action  brought  to 
recover  damages  for  injuries  caused  by  a 
collision  between  defendant's  autnnobile 
and  plaintiff's  buggy.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  Stuart  Symington,  Jr.,  for  ap- 
pellant: 

The  chauffeur,  Wbitiy,  is  alone  liable,  be- 
cause at  the  time  of  the  accident  he  was  not 
acting  within  the  scope  of  bis  employmoit. 

Beiawanger  v.  American  Bonding  ft  T. 
Co.  98  Md.  296,  S7  Atl.  202;  Steinman  v. 
Baltimore  Antiseptic  Steam  Laundry  Co. 
109  Md.  62,  21  L.RjV.(N.S.)  884,  71  Atl. 
517;  Carter  v.  Howe  Macb.  Co.  61  Md.  290. 
34  Am.  Rep.  311;  Kesaler  v.  Deutsch,  44 
Misc.  206,  88  N.  Y.  Supp.  846;  Central  R. 
Co.  V.  Peaeoclc.  69  Md.  267,  9  Am.  St.  Rep. 
426,  14  Atl.  709;  Brown  v.  Purviance,  2 
Han*.  &  Or.  316;  Evans  v.  Davidson,  63  Md. 
246,  36  Am.  Rep.  400;  Storey  v.  Asbton,  38 
L.  J.  Q.  B.  N.  S.  223,  10  Best  ft  8.  337,  L.  R. 
4  Q.  B.  478,  17  Week.  Rep.  727;  Patterson  T. 
Kates,  152  Fed.  481;  Ritchie  v.  Walker,  63 
Conn.  156,  27  L.B.A.  161,  38  Am.  St  Rep. 
361,  28  Atl.  29;  Fiske  v.  Enders,  73  Conn. 
338,  47  At).  681;  Mclntire  v.  Hartfelder- 
Garbutt  Co.  9  Ga.  App.  327,  71  8.  E.  482; 


Note.  —  Liability  of  owner  for  injuiHea 
by  automohile  idKile  being  used  by  a 
e&ivant  or  a  third  person  for  his  own 
busfnees  or  pleosHre. 

Cases  passing  upon  liability  where  auto- 
mobile is  being  used  by  a  member  of  the 
owner's  family  are  not  included  in  the  pres- 
ent note.  This  specific  question  is  covered 
in  the  note  accompanying  McNeal  v.  Mc- 
Kain.  41  L.R.A.(N.S.)  776;  and  see  Parker 
T.  Wilson,  43  L.R.A.(N.S.)  87. 

The  cases  upon  the  question  of  who  Is 
responsible  for  the  negligence  of  a  chauffeur 
operating  a  leased  or  demonstrating  car  will 
be  found  gathered  in  the  notes  accompany- 
ing Gerretson  v.  Rambler  Garage  Co.  40 
UR.A.(N.S.)  467,  and  Meyers  v.  Tri-State 
Automobile  Co.  44  L.R.A.(N.S.)  113. 

The  question  of  the  liability  <rf  owner  for 
injuries  caused  by  automobile  while  being 
used  by  a  servant  or  a  third  person  for  his 
own  business  or  pleasure  ts  covered  in  the 
notes  to  Christy  v.  Elliott,  1  L.R.A.(N.f?.) 
215:  Hayes  v.  Wilkins,  9  L.R.A.{N.S.} 
1036;  Jones  v.  Hoge,  14  L.R.A.(N.S.)  216; 
Dnnforth  v.  Fisher.  21  L.R.A.{N.S.)  93; 
Steffen  v.  McNaughton,  26  L.R.A.(N.S.) 
382;  Fleischner  v.  Dnrgin,  33  L.R^.(NJB.) 
47  LJt.A.{N.S.) 


79;  Hartley  v.  Miller,  33  L.R.A.(N.S.)  81: 
and  Riley  v.  Roach,  37  L.R.A.{N.S.)  834; 
and  the  present  note  contains  only  the  deci- 
sions which  have  passed  upon  the  point 
since  the  writing  of  the  last  note. 

Tlie  owner  of  an  automobile  is  not  liable 
for  an  injury  done  by  it  unless  it  is  proved 
that  the  person  driving  it  was  acting  within 
the  scope  of  his  employment  and  in  the 
prosecution  of  the  owner  s  business.  White 
Oak  Coal  Co.  v.  Rivoux,  —  Ohio  St.  — ,  46 
LJtJi.(NJS.)  1091,  102  K.  E.  302. 

As  to  whether  showing  of  ownership  and 
operation  bjr  employee  raises  presumption 
of  owner's  liability,  see  note  to  this  case  in 
48  L.R.A.(N.S.)  1091. 

And  the  fact  that  the  defendant  owns  on 
automobile  jointly  with  his  wife  will  not 
render  him  liable  for  an  injui?  which  hap- 
pened while  it  was  being  used  by  his  woe 
without  his  knowledge,  and  being  driven  by 
her  son,  who  was  the  defendant's  stepson, 
the  doctrine  of  respondeat  tupwiw  b^ng 
the  only  theory  upon  which  a  recovery  could 
be  had,  and  the  facts  being  insufficient  to 
show  a  relationship  of  masl^er  and  servant. 
Towers  v.  Errington,  78  Misc.  297,  138  K. 
Y.  Supp.  119. 

If  a  chauffeur  or  other  servant  takee  the 
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BflTBoldl  T.  Book,  127  Iowa,  601,  103  N.  W. 
046.  18  Am.  TStg.  Bep.  412;  Fleischner  t. 
DuTgia,  207  Mml  435,  88  L.ILA.(N.S.)  70, 
83  N.  E.  801,  80  Ann.  Cob.  1201;  McCarthy 
T.  TimmixH,  178  Mau.  378,  80  Am.  St.  Bep. 
490,  6ft  N.  S.  1038;  Slater  t.  Advance 
Thraher  Co.  87  Minn.  805.  6  LJLA.(N.S.) 
£08.  107  N.  W.  133;  Dftily  v.  Maxwell,  162 
Mo.  App.  41S.  133  S.  W.  SSI;  Banforth  t. 
Fisher,  76  N.  H.  Ill,  21  LJLA.(N£.)  03, 
130  Am.  St  Rep.  670.  71  Atl.  536;  Doran  v. 
Thomsen,  74  N.  J.  L.  446,  66  Atl.  897; 
Sheridan  v.  Charlick,  4  Daly,  338;  Stewart 
V.  Banich,  103  App.  Div.  577.  93  N.  Y.  Supp. 
161;  Clark  t.  Bnckmobile  Co.  107  App.  Div. 
120,  94  N.  Y.  Supp.  771;  Cunningham  v. 
Caatle,  127  App.  Div.  680,  111  N.  Y.  Supp. 
1057;  Douglass  v.  HewBon,  142  App.  Div. 
166,  127  N.  y.  Supp.  220;  Quigley  v.  Thomp- 
son, 211  Pa.  107,  60  Atl.  506;  Northup  v. 
Robinson,  33  R.  I.  496,  82  Atl.  302,  2  N.  C. 
0.  A.  430 ;  Colwell  v.  .£tna  Bottle  &  Stopper 
Co.  33  R  L  631,  82  Atl.  388,  2  N.  C.  C.  A. 
430;  Jones  v.  Hoge,  47  Wash.  663, 14  L.RA. 
(N.  S.)  216,  125  Am.  St  Bep.  915,  02  Fac. 
433;  Steffen  v.  McNaughton,  142  Wis.  40, 
26  L.R.A.(N.S.)  382,  124  N.  W.  1016,  19 
Ann.  Cas.  1227. 

Even  if  Wbitty  was  acting  in  the  scope  of 
fais  emplc^^ent,  P.  Symington,  the  owner, 
is  not  liable. 

Saeker  v.  Waddell,  08  Md.  43,  103  Am. 
St  Rep.  374,  S6  Atl.  390,  15  Am.  Ne^.  Rep. 
324;  Shepard  v.  Jacobs,  204  Mass.  110,  26 
L.R.A.{N.8.)  442,  134  Am.  St  Rep.  648, 
00  N.  K  302 ;  Doran  v.  Thomsen,  74  N.  J.  L. 
445,  66  Atl.  897;  Parsons  v.  Wisner,  113 

automobile  of  bia  master  without  the  knowl- 
edge or  consent  of  the  latter,  and  contrary 
to  his  directions,  and  while  riding  in  it 
for  fais  own  purposes,  and  not  in  connection 
vith  tiie  bnsinflSB  of  the  master,  negligently 
injure!  a  person,  the  master  will  not  be 
liable.  Fielder  t.  Davison.  139  Ga.  609.  77 
6.  E.  618. 

Nor  will  the  master  be  liable  for  an  in- 
jury which  occurs  where  he  has  loaned  tiie 
machine  to  his  servant  for  the  lattcr's  per- 
sonal use  at  a  time  when  he  was  not  en- 
gaged in  the  owner's  business.  Ibid. 

So,  an  automobile  company  is  not  liable 
for  an  injury  occasioned  by  an  automobile 
wbile  being  driven  by  an  employee  to  whom 
it  had  been  loaned  for  personal  use.  since 
he  was  not  at  tiie  time  acting  as  the  com- 
pany's servant.  Si^gel  v.  White  Co.  81 
Misc.  171,  142  N,  Y.  Supp.  318. 

And  where  the  defense  in  an  action  for  an 
injury  caused  by  an  automobile  shows  con- 
clusively that  the  car  was  not  being  used 
at  the  time  of  the  injury  in  the  defendant's 
employment  or  upon  his  business,  but  was 
being  used  by  another  person  on  business 
of  his  own,  a  verdict  should  be  directed  for 
the  defendant  under  I  840,  Rem.  ft  Bal. 
47  LJt.A.(N.B.) 


N.  Y.  Supp.  922;  Freibaum  t.  Brady.  148 
App.  Div.  220,  128  N.  Y.  Supp.  121;  Hartley 
V.  Miller.  33  L.R.A.(N.S.)  81,  note;  Babbitt. 
Motor  Vehicles.  §  582;  Davids,  Motor  Ve- 
hicles. S  207;  Berry.  Automobiles.  |  148; 
Huddy,  Automobiles,  p.  296. 
No  appearance  for  appellee. 

Urner,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  placed  his  automobile  and 
chauffeur  at  the  dispoeal  of  hie  brother  for 
a  trip  from  Baltimore  to  Virginia.  After 
being  used  for  that  purpose,  the  car  was 
brought  back  to  Baltimore  by  the  chauffeur 
alone,  under  instructions  to  ^ike  it  direct  to 
Griffin's  garage.  Upon  reaching  the  suburbs 
of  the  city  in  the  early  afternoon,  instead  of 
obeying  his  orders  by  proceeding  to  the 
destination  mentioned,  he  diverted  himself 
during  the  remainder  of  the  day  by  driving 
around  to  various  road  houses  and  saloons, 
accompanied  part  of  the  time  by  five  of  his 
acquaintances,  who  joined  him  at  one  of  the 
places  thus  visited.  While  returning  with 
his  companions  about  9  o'elodc  in  the  eve- 
ning to  the  point  from  which  he  started  on 
this  excursion,  he  negligently  ran  the  car 
into  the  rear  of  the  appellee's  buggy,  and 
caused  the  injuries  for  which  recovery  is 
sought  in  this  action.  His  itinerary  is  thus 
described  by  the  testimony:  From  Arling- 
ton in  the  suburbs  he  drove  to  the  Seven 
Mile  House  and  back;  then  over  to  Park 
Heights  avenue,  to  the  Suburban  and  Gray's 
Road  House;  then  to  the  Five  Mile  House 
on  the  Reisterstown  road,  where  he  foimd  the 

Code.  Ludberg  v.  Barghoom,  73  Wash. 
476,  181  Pac.  116S. 

And  where  a  servant  employed  in  a  garage 
took  an  automobile  of  his  employer  wiUioat 
authority,  and  while  using  it  without  his 
employer's  consent,  contracted  to  carry  pas- 
sengers and  negligently  injured  them,  the 
employer  is  not  liable,  although  the  em- 
ployee had  occasionally  been  sent  out  by  the 
owner  to  drive  cars  for  the  transportotion 
of  missengers.  Ghristensen  v.  ChristenMB, 
—  Tex.  Civ.  App.  — ,  156  S.  W.  096. 

The  owner  of  an  automobile  is  not,  in 
the  absence  of  statute,  liable  for  an  injury 
which  occurred  while  the  car  was  being  used 
by  a  boarder  who  was  accorded  the  privilege 
of  using  it  when  it  was  not  otherwise  in 
demand,  and  who,  upon  the  occasion  in  ques- 
tion, took  it  without  the  owner's  knowledge 
and  invited  the  owner**  wife  and  some  chil- 
dren to  accompany  him,  although  it  ap- 
peared that  the  owner's  wife  was  in  tne 
habit  of  using  the  ear  for  her  pleasure  when- 
ever she  desired.  Armstrong  v.  Sellers.  — 
Ala.  — ,  62  So.  28. 

And  although  the  car  was  unregistered, 
the  owner  cannot  be  held  liable  upon  the 
facts  recited  under  a  statute  merely  making 
it  unlawful  for  any  person  to  operate  an. 
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friends  referred  to,  and  also  a  blackamith, 
whom  he  drove  to  the  Maryland  General 
Hospital  to  be  treated  for  an  injured  1%; 
then  back  to  the  Five  Mile  House;  then  to 
Brodie's  on  the  Liberty  road;  then  to  For- 
Bey's  saloon  beyond  Mt.  Hope  Gate;  then 
back  towards  Arlington  along  the  Reisters- 
town  road,  at  which  time  and  place  the  aeci- 
dent  occurred;  and  then  to  the  garage  of 
the  Green  Spring  Valley  Club,  where  the 
automobile  was  left  for  the  night.  A  judg- 
ment was  recovered  by  the  appellee  against 
the  owner  and  chauffeur  jointly.  The  ap- 
peal is  by  the  owner  alone;  a  writ  of 
summons  and  severance  having  been  granted 
upon  his  applieatitm. 
Up<m  the  facts  we  have  reeited,  as  to 

automobile  without  first  registering  it,  and 
making  a  violation  of  the  act  a  misdemean- 
or, since  operation  only  by  those  whose  duty 
it  was  to  register  it  was  prohibited,  and 
neither  the  owner  nor  bis  servant  was  oper- 
ating the  car  at  the  time  of  the  injury. 
Ibid. 

And  where  there  was  no  evidence  to  show 
that  the  machine  had  been  acquired  more 
than  ten  days  before  the  accident,  the  owner 
was  not  liable  under  a  statute  requiring  au- 
tomobiles to  be  registered  within  ten  days 
after  th^  are  acquired,  and  making  it  un- 
lawful for  any  person  to  operate  an  unregis- 
tered car.  Ibid. 

There  is  a  conflict  in  the  evidence  in  an 
action  against  an  automobile  owner  to  re- 
cover for  an  injury  which  occurred  while 
it  was  being  operated  by  his- chauffeur,  war- 
ranting submission  to  the  jury,  where  there 
is  evidence  for  the  defendant  that  on  the 
evening  of  the  injury  the  chauffeur  was  not 
notified  that  his  services  were  needed,  as 
was  usual  in  case  the  owner  wished  to  use 
the  car,  and  that  he  took  the  machine  with- 
out authority  and  used  it  for  hia  own  per- 
poses,  while  the  plaintiff's  evidence  tended 
to  show  that  the  defendant,  iii  his  conversa- 
tion with  the  plaintiff  concerning  the  injury, 
said  nothing  about  the  chaufTeur's  having 
taken  the  car  without  authority,  and  stated 
that  he  would  satisfy  the  plaintiff  for  the 
injury,  and  encouraged  his  going  away  in 
accordance  with  the  doctor's  advice,  telling 
him  to  keep  an  account  of  the  expense. 
Fielder  v.  Davison,  supra. 

And  in  CoUey  v.  Lewis,  —  Ala.  App.  — , 
61  So.  37,  the  question  whether  an  em- 
ployee of  the  owner  of  an  automobile  was 
acting  outside  the  scope  of  his  employ- 
ment, and  using  the  car  for  his  own  pur- 
poses at  the  time  an  injury  occurred,  was 
held  to  be  for  the  jury,  there  being  evi- 
dence that  the  machine  became  disabled  and 
was  left  by  the  owner  with  his  servant  with 
instructions  to  get  it  going  and  leave  it  in 
front  ot  his  place  of  business,  and  that  the 
nfrvant.  after  repairing  it,  drove  it  to  the 
place,  directed  and  then,  with  several  com- 
panions, ran  it  for  several  miles,  in  the 
course  of  which  the  accident  occurred,  and 
th«r*  being  some  evidence  that  the  employee 
4T  L.H^.(N.S.) 


which  there  is  no  dispute,  we  have  no  hesi- 
tation in  deciding,  as  a  matter  of  law,  that 
the  appellant  is  not  liable  in  this  action, 
and  that  the  instruction  he  proposed  to  thai 
effect  should  have  been  granted.  The  proof 
makes  it  perfectly  clear  that,  even  if  the 
chauffeur  be  r^iarded  as  the  servant  of  the 
appellant  rather  than  of  his  brother,  during 
the  period  in  question,  he  was  not  at  the 
time  of  the  collision  acting  within  the  scope 
of  his  employment,  but  was  using  the  auto- 
mobile contrary  to  the  express  orders  to 
which  he  was  then  subject,  and  exclusively 
for  his  own  individual  purposes.  The  deci- 
sions are  unanimous  in  holding  t^t  under 
such  circumstances  the  servant  is  solefy  rs- 

was  testing  the  machine,  and  other  testi- 
mony to  the  effect  that  he  was  using  it  for 
hia  own  purposes. 

And  in  Reynolds  v.  Denholm,  213  Mass. 
576,  100  N.  t.  1006,  it  was  held  proper  to 
submit  the  question  whether  the  defendants 
chauffeur  was  acting  within  the  scope  of 
his  employment  to  the  jury,  where  ther? 
was  evidence  that  he  was  employed  to  drive 
defendants  automobile  whenever  he  wanted 
to  use  it;  that  he  slept  in  the  defendant's 
house,  but  took  bis  meals  at  another  place 
about  half  a  mile  distant,  and  had  his 
laundry  done  at  another  place  about  the 
same  distance  away;  that  both  hia  meals 
and  laundry  were  paid  for  by  the  defendant 
as  a  part  of  his  wages;  that  be  often  went 
to  his  meals  in  the  car;  that  he  went  for 
his  laundry  at  different  times  in  the  day  as 
was  convenient;  and  that  on  the  evening 
of  the  accident  he  had  been  to  supper  in 
the  machine  and  was  on  his  wav  for  hia 
laundry  at  the  time  the  accident  oc- 
curred, intending  after  fae  had  accomplished 
this  to  return  home  and  await  orders. 

But  where  the  evidence  in  an  action  to 
recover  for  an  injury  received  by  being  run 
into  by  an  automobile  showed  Uiat  the 
machine  had  been  loaned  to  the  father  of 
the  owner's  employee  by  the  owner's  wife  to 
get  a  doctor,  and  that  after  the  employee 
had  performed  this  errand,  he  took  a  frioid 
a  short  distance  and  was  returning  home 
when  the  accident  occurred,  there  is  no  sub- 
stantial evidence  that  the  employee  was 
acting  for  the  owner,  although  two  wit- 
nesses who  were  near  by  when  the  accident 
occurred  testified  that  the  owner  subsequent- 
ly stated  that  he  had  sent  the  employee  up 
the  street  with  a  friend  of  his,  but  the 
owner  testified  that  he  said  that  the  em- 
ployee had  "fetched  a  frirad  home  and  was 
on  his  way  back."  Ludberg  v.  Barghoom. 
supra. 

See  also  Nortbup  v.  Robinson  and  Col- 
well  V.  AitnBk  Bottle  ft  Stopper  Co.,  set 
out  by  the  court  in  Stmiitoton' t.  Szpbs. 

As  to  the  validity  of  statute  making  own- 
er liable  for  injuries  automobile  being 
used  by  another,  see  note  to  Daugher^  v. 
Thomas,  4fi  LJLA.(NJ3.)  600. 
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•ponsible  for  the  consequences  of  his  nogli- 
genee. 

In  Colwdl  ^tna  Bottle  &■  Stopper  Co. 
S3  S.  I.  82  Atl.  388,  2  N.  C.  C.  A.  430, 
a  chauffeur  was  directed  by  the  owner  of  an 
automobile  to  drive  it  to  a  garage,  but  used 
the  car  to  take  a  coemployee  home  and  to  go 
for  hii  supper,  and  while  doing  so  collided 
with  another  automobile.  Upon  this  state 
of  facts  it  was  held  that  the  chauffeur  was 
not  acting  in  the  course  of  his  employment 
at  the  tims  of  the  accident,  and  that  the 
owner  was  not  liable.  In  discusBing  the 
(induct  of  the  chauffeur,  the  court  said: 
"When  he  first  arrived  at  the  garage  on 
Bradford  street  it  was  his  duty,  then,  to 
take  the  automobile  into  the  garage  and 
wash  it  and  put  it  up  for  the  night.  That 
was  all  tbat  he  was  instructed  or  expected 
to  do.  He  had  no  authority,  either  express 
or  implied,  to  use  the  machine  for  the  bene- 
fit f>f  another  employee,  or  for  his  own  con- 
venience in  going  to  get  his  supper.  His 
use  of  the  automobile  from  the  time  he  left 
th«  Bradford  street  garage  and  during  the 
whole  circuit  that  he  made  from  that  point 
to  Potter's  avenue,  and  from  there  to  the 
restaurant  on  Westminster  street,  and  from 
there  back  to  the  Bradford  street  garage, 
was  unauthorized  and  beyond  the  scope  of 
his  emplovment." 

In  Steffen  v.  McNaughton,  142  Wis.  48, 
26  L.ICA.(N.S.)  382,  124  N.  W.  1016,  19 
Ann.  Cas.  1227,  the  accident  for  which  the 
rait  was  brought  happened  while  the  de- 
fendant's chauffeur  was  alone  in  the  auto* : 
mobile  and  was  going  to  his  home  for  dinner. 
Under  his  contract  of  employment  the 
chauffeur  was  to  provide  himself  with  meals. 
He  had  previously  used  the  car  a  number  of 
times  in  going  to  his  home  for  that  purp<Mie, 
but  without  the  knowledge  of  his  employer. 
The  relation  of  master  and  servant  was  held 
to  have  been  suspended  at  the  time  of  the 
accident,  and  the  defendant  owner  was  ex- 
empted from  liability. 

The  case  of  Danforth  v.  Fisher,  75  N.  H. 
Ill,  21  LJl.A.(N.S.)  93,  139  Am.  St.  3?ep. 
670,  71  Atl.  S3&,  is  thus  stated  by  the  court : 
"At  6  o'clock  on  the  day  of  the  accident, 
McCauley,  who  was  employed  by  the  de- 
fendant as  a  chauffeur,  took  the  automobile 
from  the  place  where  it  was  kept,  drove  to 
the  defendant's  store>  and  awaited  orders. 
H«  was  told  to  get  his  supper  and  to  be  at 
the  New  Ci^  Hotel  with  the  automobile  at 
a  qauter  before  7  o'clock.  After  he  had 
eaten  rapper,  instead  of  taking  the  car  to 
the  hotel  according  to  the  defendant's  order, 
be  drove  to  West  Manchester,  a  mile  or  two 
distant  from  bis  hoarding  place,  and  in  an 
opposite  direction  from  the  hotel,  for  the 
purpose  of  calling  upon  a  friend.  At  the 
time  of  the  accident  he  had  finished  his  call 
47  Z^^.{NJ5.) 


and  was  on  his  way  to  the  hotel.  Although 
t)ie  evidence  shows  that  McC&uley  was  the 
defendant's  servant,  and  that  he  drove  the 
automobile  against  the  plaintiff's  horse  and 
caused  the  animal  to  run  away,  it  also  shows 
that  he  took  the  automobile  without  the 
defendant's  permission  and  vent  with  it  on 
an  errand  of  his  own, — that  he  was  acting 
for  himself,  and  not  for  the  defendant,  at 
that  time.  As  it  cannot  be  found  from  the 
evidence  that  McCauley  was  doing  what  he 
was  employed  to  do  at  the  time  the  plaintiff 
was  injurol,  there  was  no  error  in  the  order 
of  nonsuit." 

In  Korthup  t.  Robinson,  33  R.  I.  496,  82 
Atl.  392,  2  N.  C.  C.  A.  430,  the  facts  as 
narrated  in  the  opinion  were  as  follows: 
"The  plaintiff  was  thrown  from  his  bicycle 
by  a  collision  with  an  automobile  owned  by 
the  defendant,  and  operated  by  his  chauffeur. 
The  chauffeur  started  out  that  morning  from 
the  defendant's  home  to  go  to  tbe  postoffiee 
and  express  office  at  Wakefield  for  hi*  em- 
ployer. After  leaving  the  postofflce,  instead 
of  going  to  the  express  office  or  returning  to 
tbe  defendant's  home,  he  started  to  deliver  a 
note  from  the  gardener  who  was  employed 
on  the  defendant's  premises,  to  the  garden- 
er's wife,  who  lived  on  another  road  beyond 
the  postoffiee,  some  distance  from  tbe  route 
between  tbe  postoffiee,  the  express  office,  and 
defendant's  home.  At  the  time  of  the  col- 
lision he  was  undertaking  this  errand  with 
tbe  automobile,  without  the  knowledge  or 
consent  of  the  defendant,  and  solely  to  ac- 
commodate the  gardener."  The  court  said : 
"This  act  was  not  In  furtherance  of  tiie  de- 
fendant's business,  and  was  not  done  under 
authority  or  permission,  either  express  or 
implied.  It.  was  an  independent  journey, 
exclusively  hit  own."  It  was  held  that  the 
verdict  had  been  property  directed  for  the 
defendant. 

The  supreme  judicial  court  of  Massachu- 
setts, in  a  case  where  the  accident  occurred 
while  the  chauffeur,  who  was  ordered  to  take 
the  automobile  from  the  garage  to  a  shop 
less  than  a  mile  distant,  was  driving  a  friend 
to  a  point  6  miles  away  to  get  a  chain  for 
his  own  use,  declared  the  rule  to  be  that  "the 
master  is  not  liable  if  the  servant  has  aban- 
doned his  obligations,  and  is  doing  some- 
thing not  in  compliance  with  the  exprus  or 
implied  authority  given,  and  is  not  acting 
in  pursuance  of  the  general  purpose  of  his 
occupation  or  in  connection  with  the  doing 
of  the  master's  work."  Fleischner  v.  Dnrgin, 
207  Mass.  436,  33  L.R.A.(NJ3.)  TO,  93  N.  E. 
801,  20  Ann.  Cas.  1291. 

The  cases  already  cited  sufficiently  illus- 
trate the  principle  which  must  bo  applied  to 
the  facts  .now  under  review,  but  there  are 
numerous  other  decisions  to  tiie  same  general 
effect.   McCarty  v,  Timmine,  178  Afass.  378, 
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80  Am.  St.  Rep.  490,  69  N.  E.  1038;  Fiske  t. 
Enders.  73  Conn.  338,  47  AtL  681;  Howe 
Leighton,  75  N.  H.  601,  76  Atl.  102;  Jones  t. 
Hoge,  47  Wash.  663,  14  L.R.A.(N.S.)  216, 
lia  Am.  St.  Sep.  915,  92  Pac  433;  Slater  t. 
Advance  Thresher  Co.  97  Minn.  305,  6  L.R.A. 
(N.S.)  598,  107  N.  W.  138;  Doran  v.  Thom- 
sen,  76  N.  J.  L.  764,  10  L.R.A.(N.S.)  336, 
131  Am.  St.  Rep.  677,  71  Atl.  206;  Lewis 
T.  Amorous,  8  Ga.  App.  61,  59  S.  E.  338; 
Mclntire  v.  Eartfelder-Oarbutt  Co.  9  Qa. 
App.  327,  71  S.  K  492;  Fielder  t.  Davison, 
139  Ga.  509,  77  S.  E.  618;  McKeal  t.  Me- 
Kain,  83  Okla.  449,  41  LJLA.{N.S.)  779, 126 
Pac  742;  R^nolds  T.  Buck,  127  Iowa,  601, 
108  N.  W.  046,  18  Am.  Neg.  Rep.  412;  Daily 
T.  Maxwell,  162  Mo.  App.  416,  138  S.  W. 
361;  Patterson  t.  Kates  (C  C.)  152  Fed. 
481;  Quigley  t.' Thompson,  211  Pa.  107,  60 
AtL  906;  Loti  t.  Hanlon,  217  P^  339,  10 
L.R.A.(NjS.)  202,  118  Am.  St.  Rep.  922,  66 
AtL  626,  10  Ann.  Cas.  731;  Clark  t.  Buck- 
mobile  Co.  107  App.  DiT.  120,  94  N.  T.  Supp. 
771;  Stewart  v.  Barueh,  108  App.  DIt.  S77, 
03  N.  Y.  Snpp.  161;  Cunningham  t.  Castle, 
127  App.  Div.  680,  111  N.  Y.  Supp.  1057; 
Douglass  T,  Hewson,  142  App.  Div.  166,  127 
N.  Y.  Supp.  220;  Storey  t.  Asbton,  L.  R.  4  Q. 
B.  476,  38  L.  J.  Q.  B.  N.  8.  223,  10  Best  A 
S.  337,  17  Week.  Rep.  727;  Mitchell  t.  Crass- 
weller,  13  C.  B.  235,  22  L.  J.  C.  P.  TH.  S.  100, 
17  Jur.  716, 1  Wedc  Rep.  163, 17  Eng.  Rul. 
Cas.  252. 

In  28  C^c.  39,  the  rale  is  stated  to  be  that 
the  owner  is  not  liable  "where  tiie  servant 
or  chauffeur,  although  originally  taking  the 
vehicle  out  for  the  owner's  use,  deviates  from 
his  owner's  business  and  goes  upon  some  in- 
dependent journey  for  his  own  or  anoUier's 
pleasure  or  benefit."  The  same  conclusion  is 
expressed  in  Davids,  Motor  Vehicles,  %  216, 
Berry,  Automobiles,  H  138,  146;  BiAbitt, 
Motor  Vehicles,  }§  670,  670a,  and  Huddy, 
Automobiles,  3  ed.  §S  32,  269. 

In  a  number  of  the  cases  above  cited  the 
contention  was  made  that  an  automobile  is 
a  dangerous  instrumentality,  and  that  a 
master  who  trusts  such  a  machine  to  his 
servant  for  use  on  a  public  highwi^  is 
chargeable  for  injuries  resulting  from  the 
servant's  negligence;  but  this  theory  has 
been  uniformly  rejected. 

While  this  court  has  not  heretofore  had 
submitted  for  its  decision  an  issue  arising 
upon  facts  analogous  to  those  shown  fay  this 
record,  it  has  repeatedly  applied  the  general 
and  elementary  rule  that  the  master  is  liable 
for  the  ne^igent  act  of  the  servant  imly 
when  it  is  committed  within  the  scope  of  the 
«ervice  im  which  he  is  employed.  Evans  v. 
Davidson,  68  Md.  24S,  36  Am.  Rep.  400; 
Steinman  v.  Baltimore  Antiseptic  Steam 
Laundry  Co.  109  Md.  62,  21  L.ILA.(X.S.) 
884,  71  Atl.  517;  Beiswanger  v.  American 
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Bonding  ft  T.  Co.  98  Bid.  290,  57  Atl.  202; 
Carter  v.  Howe  Mach.  Co.  61  Md.  290,  34 
Am.  Rep.  311;  Central  R.  Co.  v.  Peacock,  69 
Md.  257,  9  Am.  St.  Rep.  425,  14  AU.  700. 
There  is  notiiii^  in  the  statutory  law  of  the 
state  relating  to  the  use  of  motor  vehicles 
that  is  inconsistent  with  this  wellnaettled 
principle  of  the  common  law.  Code,  art.  66, 
§§  133-161. 

The  exceptions  contained  in  the  record  re- 
late in  part  to  the  admissibility  of  evidence, 
and  also  dispute  the  liability  of  the  appel- 
lant upon  the  ground  timt  the  chauffeur  was 
in  the  service  and  pay  of  the  appelluit's 
brotiier  during  the  trip  to  and  from  Virginia. 
We  do  not  find  it  necessary  to  pass  upon 
these  question^  as  the  point  we  have  con- 
sidered is  conclusive  of  the  ease.  The  judg- 
ment will  accordingly  be  reversed  as  to  the 
appellant,  and  we  find  no  occasion  to  award 
a  new  trial. 

Judgment  reversed  as  to  the  appellant, 
without  awarding  a  new  trial;  the  appellee 
to  pay  the  costs  of  the  appeal. 


KSSBASKA  SITPBICMB:  OOVBT. 
FANNIE  SVAimA 

V. 

FRANK  SVANDA,  At.,  Appl 
(08  Neb.  404,  140  N.  W.  777.) 

Divorce  —  refusal  of  support. 

1.  Where  a  husband,  having  sufficient 
ability,  without  just  caus^  fails  and  ab- 
solutely refuses  to  contribute  anything  to 
the  support  of  his  wife,  the  court  may  grant 
her  a  decree  of  divorce. 

Harrlaee  ~  annulment  —  weakness 
of  mind. 

2.  Mere  weakness  of  mind  is  not  a  suffi- 
cient ground  for  the  annulment  of  a  mar- 
riage, unleas  it  amounts  to  idiocy  or  insan- 
ity. Nor  will  circumstances  tending  to 
show  fraud,  combination,  or  circumvention 
on  the  part  ot  the  father  and  friends  of 
the  wife  to  induce  oae  to  marry  his  daugh- 
ter give  the  court  authority  to  decree  the  an- 
nulment of  the  marriage,  unless  the  peti- 
tioner was  an  idiot  or  insane,  within  the 
meaning  of  those  terms,  at  the  time  the 
marriage  ceremony  was  performed. 

(Mardi  28, 1013.) 

APPEAL  by  defendant  frmn  a  jndgmoit 
of  the  District  Court  for  lUehaniMm 

Headnotes  by  Babkeb,  J. 


Note.  —  For  mental  capaci^  essential  to 
a  valid  marriapc  see  notes  to  Simn  v. 
Sims,  40  LJLA.  737,  and  Dunphy  v.  Dun- 
phy,  38  L.aA.(N.S.)  818. 
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Cioaiitj  io  plaintiff's  favor  in  an  action  for 
«  divorce.  AflBrmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  S.  P.  Davidson,  E.  FaUoon, 
ud  Bosooe  Anderson  for  appellant. 

Mesm.  BMTla  *  BoKwia  for  appellee. 

Barnes,  J.,  dslivered  the  (^>iaioa  o(  the 

court: 

Plaintiff  brought  this  action  in  the  district 
«ourt  of  Richardson  county  to  obtain  a  di- 
vorce from  her  husband,  iSrank  Svanda,  Jr., 
on  the  ground  of  nonsupport.  The  petition 
was  in  the  usual  form.  Service  of  Hummons 
was  had  upon  the  defendant,  and  thereupon 
Frank  Svanda,  Sr.,  the  father  of  the  defend- 
ant, procured  his  own  appointment  as  his 
son's  guardian,  and  in  that  capacity  filed  an 
answer  to  plaintiff's  petition  admitting  the 
marriage,  denying  the  nonsupport,  and  al- 
leging, in  substance,  that  at  the  time  the 
marriage  ceremony  was  performed  the  de- 
fendant was  mentally  incompetent  to  enter 
into  the  marriage  contract,  that  the  mar- 
riage was  void,  and  prayed  the  plaintiff  be 
denied  a  divorce,  and  that  defen^nt  have  a 
decree  annulling  the  marriage,  and  for  costs. 
The  reply  was,  in  substance,  a  general  denial. 
Upon  a  trial  of  the  issues  thus  joined,  plain- 
tiff  had  the  findings  and  judgment,  ani  the 
defendant  has  appealed. 

As  we  view  the  record,  plaintiff  clearly 
established  her  allegation  of  nonsupport. 
In  fact,  it  is  not  claimed  by  the  defendant 
that  at  any  time  since  about  one  month 
after  the  marriage  he  has  contributed  any- 
thing  to  the  support  of* his  wife,  although  he 
is  possessed  of  some  property,  and  was  able 
by  his  labor  on  the  farm  to  furnish  her  with 
proper  food  and  clothing. 

Defendant,  to  maintain  the  issue  of  mental 
incapacity,  produced  the  evidence  of  three 
physicians  who  claim  to  have  examined  him 
upon  the  eve  of  the  trial.  They  testified,  in 
substance,  that  at  the  time  they  examined 
him  he  was  mentally  incompetent  to  contract 
marriage.  It  must  be  observed,  however, 
that  the  physicians  had  never  examined  the 
defendant  at  any  other  time,  and  knew  noth- 
ing  about  his  mental  condition  either  before, 
or  at  the  time  when,  the  marriage  ceremony 
was  performed. 

A  witness  was  also  produced  who  stated 
that,  when  the  defendant  was  about  seven- 
teen years  of  age,  he  attended  his  school. 
He  testified  fbat  defendant  was  dull  and 
made  little  or  no  progress  in  his  school  work. 
Other  witnesses  testified  that  defendant, 
when  a  boy,  was  backward  and  retiring  in 
bis  disposition,  and  preferred  the  company 
of  neighbor  boys  rather  than  the  society  of 
girls;  tiiat  at  times,  when  company  or 
strangers  came  to  the  home,  he  kept  out  of 
sight,  to  some  extent  at  least.  Two  other 
47  I»RA.(N.S.} 


witnesses  testified  that  they  were  of  opinion 
that  defendant  was  not  competent  to  make 
contracts.  But  it  should  he  observed  that 
each  of  those  witnesses  had  contracted  with 
him  in  the  way  of  pnrehase  and  sale  of  prop- 
erty. In  fact,  it  may  be  said  that  defendant 
was  not  possessed  of  any  great  degree  of 
mental  power ;  but  the  testimony  of  his  own 
witnesses  shows  that  he  was  able  to  carry 
on  the  ordinary  business  of  farming;  that 
he  rented  80  acres  of  land  from  his  father 
for  several  years,  which  he  successfully 
farmed  on  his  own  account;  that  he  had  a 
team  of  his  own,  as  well  as  other  personal 
property.  It  Is  claimed,  however,  that  de- 
fendant did  not  ask  the  plaintiff  to  marry 
him,  and  this  fact  is  urged  as  evidence  of  his 
mental  incapacity.  It  appears,  however, 
that  the  plaintiff  was  employed  as  a  domea- 
tic  at  the  h<Hne  of  defendant's  father  and 
mother;  that  after  she  had  been  there  some- 
thing over  a  month  the  father  and  mother 
told  her  that  if  she  and  Frank  (meaning 
the  defendant)  would  get  married,  they 
would  give  them  160  acres  of  land;  that, 
after  talking  the  matter  over,  plaintiff  and 
defendant  agreed  to  the  proposition;  that 
defendant's  father  purchased  him  a  suit  of 
clothes,  and  furnished  him  with  money  with 
which  to  pay  the  expenses  of  the  marriage, 
and  thereupon  defendant  and  plaintiff  went 
over  to  the  home  of  plaintiff's  parents;  that 
the  following  day,  March  12, 1907,  they  went 
with  her  father  to  Pawnee  City,  where  they 
were  married  by  a  justice  of  the  peace;  that 
they  returned  to  the  home  of  plaintiff's 
father,  where  they  remained  that  night,  and 
the  next  day  they  went  to  the  Svanda  home, 
where  they  lived  as  husband  and  wife  for 
about  a  month,  when,  by  reason  of  the  con- 
duct of  defendant's  father  towards  the  plain- 
tiff, the  defendant  took  her  to  her  father'ti 
home,  promising  to  visit  her  every  other  day. 
and  told  her  that  as  soon  as  he  had  his 
com  planted  he  would  come  for  her  and  they 
wonld  make  a  home  for  themselves;  that 
some  days  after  defendant  left  her  father's 
house,  he  returned  and  informed  her  that  he 
would  have  nothing  more  to  do  with  her, 
and  from  that  time  to  the  day  of  the  trial 
defendant  failed  and  refused  to  live  with 
plaintiff  or  furnish  her  any  means  of  sup- 
port whatsoever. 

The  burden  of  proof  In  this  case  was  on 
the  defendant  to  show  such  mental  inca- 
pacity on  his  part  as  would  render  his  mar- 
riage with  tiie  plaintiff  void.  On  that 
question  it  was  said  in  Elzej  T.  Elzey,  1 
Houst.  (Del.)  308,  that  "imbecility  of  mind 
is  not  a  sufficient  ground  of  divorce,  unless 
it  amounts  to  idiocy  or  insanity.  Nor  will 
intoxication  at  the  time  of  the  marriage,  ac- 
companied with  circumstances  of  fraudj 
combination,  or  eireumvention  on  the  part 
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of  the  father  and  friends  of  the  wife  to  in- 
duce the  petitioner  to  marry  hia  daughter, 
give  the  court  juriBdietion  to  decree  a  di- 
vorce, unlesa  the  petitioner  was  insane  with- 
in the  meaning  of  the  act."  In  that  case  it 
was  further  said:  "It  would  be  dangerous, 
perhaps,  as  well  as  difficult,  to  prescribe  the 
precise  degree  of  mental  vigor,  aoundnesB. 
and  capacity  essential  to  the  validity  of  such 
an  engagement;  which,  after  all,  in  man}' 
cases,  depends  more  on  sentiments  of  mutual 
esteem,  attachment,  and  affection,  which  the 
weakest  may  feel  as  well  as  the  strongest 
intellects,  than  on  the  exercise  of  a  clear, 
unclouded  reason  or  sound  judgment,  or  in- 
telligent discernment  and  discrimination, 
and  in  which  it  differs  In  a  very  important 
respect  from  all  other  civil  contracts."  It 
must  be  observed  that  it  was  neither  alleged 
nor  proven  that  defendant  was  insane  or  an 
idiot  when  the  marriage  ceremony  was  per- 
formed, and  there  is  much  competent  evi- 
dence in  the  record  which  tends  to  show  that 
defendant  had  sufficient  mental  capacity  to 
enter  into  the  marriage  contract  at  the  time 
the  ceremony  was  performed;  and  although 
the  testimony  is  confiicting,  in  view  of  the 
rule  above  stated,  we  are  of  opinion  that  the 
findings  of  the  district  court  are  amply  sus- 
tained by  the  evidence.  It  appears  that  tlie 
decree  of  the  district  court  gave  the  plaintitr 
$400  as  permanent  alimony,  and  $100  as  at- 
torneys' fees.  We  assume  that  the  trial  court 
took  into  consideration  the  fact  that  in 
another  action,  tried  in  that  court,  plaintiff 
had  on  appeal  recovered  jointly  with  de- 
fendant an  interest  in  120  acres  of  valuable 
land,  and  therefore  the  court  allowed  her 
only  $600  m  the  amount  of  her  permanent 
alimony  and  attomeya'  fees. 

As  we  Tiew  the  record,  the  judgment  of 
the  District  Court  was  right,  and  it  is  there- 
fore affirmed. 

Reese.  Ch.  J.,  and  Fawcett  and  Bose. 
JJ^  concur.  Sedgwiok,  Letton,  ud 
Hamer,  JJ.,  not  sitting. 

Patitfon  for  rehearing  denied. 


OKIiAHOMA  SITPBSME  OOUBT. 
(Division  No.  2.) 

ITRST  STATE  BANK  OF  ARDMOBE,  Flff. 
in  Err., 

V. 

KING  k  MoOANTS,  Interveners,  et  a1. 

(—  Okla.  — ,  133  Pac.  30.) 

Mortgage  —  failure  to  renew  —  effect 
on  Jnnlor  encumbrancer. 
1.  A.  took  a  mortgage  on  certain  chattels 

Hcadnotes  by  Bbewkb,  G. 
47  LJIJ^.(N.8.) 


in  1908,  upon  which  there  was  at  the  time  a 
prior,  valid,  properly  roistered  mortgage 
in  favor  of  K.  St  M.  At  the  time  the  con- 
troversy arose  between  these  parties  over 
the  property,  the  lien  of  K.  &  M.  had 
expired  as  to  "subsequent  pvrohaaers  or  en- 
cumbrancers of  the  property  in  good  faith, 
for  value,"  becaase  of  a  failure  to  file  a  re- 
newal afndavit.  Held,  that  A.,  having  taken 
Ilia  mortgage  with  notice  of  the  lien  of  K. 
&  M.,  never  hecame,  as  to  K.  A  M.,  a  "sub- 
sequent encumbrancer  of  the  property  in 
good  faith,  for  value." 

Replevin  -^nortgaced  proper^  —  right 
of  mortgacee. 

2.  Where  the  bolder  oi  a  second  mortgage 

takes  chattels  from  the  mortgagor  by  a  writ 
of  replevin,  the  holder  of  a  prior  and  su- 
perior mortgage  has  the  right  to  be  made  a 
party  to  the  replevin  suit  by  the  court,  un- 
der §  5574,  Comp.  Laws  1909;  and  the  fact 
that  such  party  styles  his  pleading  an  inter- 
vention, and  is  called  an  intervener,  is  im- 
materiaL 

(May  20,  1913.) 


Note.  —  Failvre  to  renew  chattel  mort- 
gage aa  affecting  purchtiaer  or  en- 
cumbrancer of  property  before  Iton 
of  mortgage  had  eaoptr^d. 

"Renew"  in  this  connection  includes  re- 
filing or  other  steps  necessary  to  keep  Hen 
of  mortgage  alive. 

This  note  does  not  include  cases  dealing 
witli  the  effect  of  taking  possession  by  mort- 
gagee as  substitute  for  renewal  or  refiling: 
nor  does  it  include  cases  referring  to  the 
sufficiency  of  the  statement  or  of  other 
q^ps  necessary  to  constitute  a  refiling. 

As  to  effect  fif  actual  notice  of  an  unre- 
corded mortgue  and  for  a  few  earlier  cases 
on  renewal  of  mortgages,  see  note  in  IS 
L.R.A.  388. 

As  to  effect  of  chattel  mortgagee  taking 
poeaession  before  any  specific  right  or  lien 
of  creditors  has  attached,  to  cure  original 
defect  in  mortgage  as  against  creditors,  see 
note  in  25  L.R.A.(N.S.)  110. 

As  to  necessity  of  recording  mortgage 
in  state  to  which  property  is  subsequently 
removed,  see  notes  in  04  LJLA.  356;  S 
L.RJk.(N.S.)  940;  and  85  LJLA.(N.S.) 
386. 

The  cases,  with  the  exception  of  those 
Arkansas,  are  agreed  that  the  failure  to 
reflle  a  chattel  mortgage, — as  required  by 
statute,  to  protect  it  as  against  subsequent 

Surohasers  and  eneumbrancers  in  good  faith, 
0C8  not  affect  it  as  against  a  purchaser  or 
encumbrance  with- actual  notice  of  the  prior 
mortgage  before  the  expirati<m  of  the  period 
for  refilinf?. 

Kan.— Corbiu  v.  Kincaid,  33  Kan.  649,  7 
Pac.  145  (assignee  of  second  mortgagee  1; 
Howard  v.  First  Nat.  Bank,  44  Kan.  549, 
10  L.R.A.  537,  24  Pac.  983  (mortiragec) : 
Casner  v.  Crawford,  4  Kan.  App.  687.  4ft 
Pac.  41;  Fanners'  ft  M.  Bank  v.  Bank  of 
Glen  Elder,  46  Kan.  876.  26  Pac.  680; 
Miltonvale  State  Bank  v.  Knhnle,  50  Kan. 
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EBBOa  to  tlw  BistTiot  Court  for  Carter 
Connie  to  reriew  a  judgment  in  favor 
of  iBterrenen  la  ui  action  brought  to  re- 
cover poBseHion  of  eertain  mortgi^ed  prop- 
«rt7.  Afi^med. 

Hm  fact*  axt  otatod  In  tin  Gommia- 
•famer'a  opiniwi. 
■  Ifr.  W.  D.  Potter  for  plaintiff  in  error. 

IfcHTi.  Omce,  Onice»  A  Bleafcmore 
4or  defendants  in  error. 

Brewer,  C,  filed  the  following  opinion: 
The  particular  queetione  in  this  ease  are 
«s  to  which  of  two  mortgagee!  has  the  su- 
•perior  right  to  certain  mortgaged  chattels, 
and  whether  or  not,  in  a  replevin  suit  hy 
•OM  the  mortgagees  for  the  mortgaged 
chattels,  the  other  mortgagee  can,  with 
leave  of  court,  intervene  and  have  his  rights 
determined. 

On  December  6,  1906,  one  T.  J.  Jordan 
gave  to  defendants  in  error  King  ft  Mc- 
Canto,  who  will  hereafter  be  called  inter* 
veners,  a  mortgage  on  certain  live  stock 
situated  in  the  southern  district  erf  Indian 
territory,  in  what  is  now  Carter  county, 
<^lahoma.  This  mortgage  was  indorsed 
«■  the  hade,  '^is  instrument  Is  to  be  filed. 


but  not  recorded,"  and  was  on  said  Decem- 
ber 6,  1906,  filed  in  the  office  of  the  clerk 
of  the  United  States  court,  in  compliance 
with  the  law  of  Arkansas  on  the  subject, 
then  in  force  in  Indian  territory.  On  No- 
vember 29,  1907,  King  &  McCante  filed  the 
statutory  renewal  affidavit  required  by  ths 
law  of  Arkansas,  which  had  the  effect  of 
continuing  the  lien  of  the  mortgage  and  no- 
tics  thereof,  as  against  all  persons,  for  one 
year.  On  January  4,  1808,  the  First  State 
Bank  of  Ardmore,  plaintiff  in  error  herein, 
who  will  hereafter  be  called  plaintiff,  ob- 
tained a  mortgage  from  Jordan  on  the  same 
property,  which  was  duly  filed  under  the 
laws  of  the  state  of  Oklahoma  in  Carter 
county.  -  On  December  31,  1008,  the  said 
First  State  Bank  brought  a  suit,  as  plain- 
tiff, in  the  district  court  of  Carter  county, 
in  replevin,  and  obtained  posBession  of  the 
live  stock  covered  by  both  mortgages,  in 
addition  to  considerable  property  not  cov- 
ered by  the  mortgage  of  the  interveners. 
After  receiving  poBsession  of  the  property, 
the  plaintiff  bank  proceeded  to  sell  the  same 
under  the  terms  and  power  of  sale  con- 
tained in  its  mortgage.  While  this  suit 
was  pending,  King  ft  MeCants  filed,  with 


420,  34  Am.  St.  Rep.  129,  31  Pac.  1057 
(approving  Howard  v.  First  Nat.  Bank,  44 
Kan.  549,  10  L.R.A.  637,  24  Pac.  083,  de- 
fendant appearing  to  have  bad  only  con- 
structive notice). 

Mich. — Manwaring  v.  Jenison,  61  Mich. 
117,  27  N.  W.  899  (purchaser  at  an  execu- 
tion sale  upon  judgment  against  the  mort- 
gagor, the  purchaser  being  the  judgment 
creditor)  ;  Flory  v.  Comstock,  62  Mich.  522, 
28  N.  W.  701  ( purchaser  from  second  mort- 
gagee, who  was  a  member  of  a  partnership 
at  the  time  the  first  mortgage  was  given 
by  the  partnership) ;  Wetherell  v.  Spencer, 
3  Mich.  123  (mortgagor)  ;  Wade  v.  Strach- 
an,  71  Mich.  459,  39  N.  W.  582  (mortgagor), 
-overruling  Briggs  V.  Mette,  42  Mich.  12, 
3  N.  VV.  231. 

Neb. — ^Ransom  v.  Scbmela,  13  NA.  73, 
12  N.  W.  926. 

N.  J.r-National  Bank  v.  Sprague,  21  N. 
J.  Eq.  630  (mortgagee). 

N.  Y.— Meecb  v.  Patcbin,  14  N.  Y.  71 
(mortgagor) ;  Wiles  v.  Clapp,  41  Barb.  645, 
■dictum  (purchaser)  ;  Lewis  v.  Palmer,  28 
N.  Y.  271   (purchaser  from  assignees  for 
lienefit  of  creditors  of  mortgagors) ;  Lati- 
mer V.  Wheeler,  30  Barb.  485  (mortgagee)  ; 
McCrea  v.  Hopper,  35  App.  Div.  572,  55 
N.  Y.  Supp.  136,  affirmed  without  opinion 
in  165  JH.Y.  633,  69  N.  E.  1125  (mortgagee 
taking  mortgage  which  by  its  terms  was ! 
expressly  subject  to  the  other,  both  raort- ! 
jngei  being  token  on  the  same  dav ) ; 
Thompson  v.  VanVechten,  27  N.  Y.  568, 
dietwn;  Gr^ij  v.  Thomas,  20  Wend.  17 
(mortgagee);  Hill  t.  Beebe,  18  N.  Y.  566 
(second  mortgufe  by  Its  terms  expressly 
subject  to  the  first  mortgue). 

Ohio^Dw  T.  MunsM,  14  Ohio  St.  488 
•47  LJt^(l^S.) 


(mortgagee) ;  Whiteker  v.  Westfall,  2  Ohio 
C.  C.  321,  1  Ohio  C.  D.  600,  dictum; 
Huber  Hfg.  Co.  v.  Sweny,  67  Ohio  St.  169, 
48  N.  E.  870  (mortgagee) ;  Paine  v.  Mason. 
7  Ohio  St.  190  (mortgagee). 

Fed.— Riederer  v.  Pfaff,  61  Fed.  872 
(mortgagee). 

Wis.— Ullman  v.  Duncan,  78  Wis.  213. 
9  L.R.A.  683,  47  K.  W.  266  (administratnr 
of  estate  of  second  mortgagee,  second  mort 
gagee  being  a  member  of  the  partnerslii)> 
at  the  time  the  firm  gave  the  second  mort- 
gage) ;  Rockwell  V.  Humphrey,  67  Wis.  410. 
15  N.  W.  304  (mortgagee). 

In  McKennott  v.  May,  39  Ark.  442,  how 
ever,  the  court  apparently  goes  to  the  ex- 
tent of  denying  the  priority  of  the  earlier 
mortgage,  even  though  the  subsequent  pur- 
chaser or  encumbrancer  has  actual  knowl- 
edge thereof,  and  held  that  where  the  hold- 
er of  a  valid  existing  mortgage  upon  chat- 
tels failed  to  file  the  extension  affidavit  re- 
quired by  statute,  he  lost  his  lira  as  against 
another  mortgagee,  who  acquired  a  mortgage 
upon  the  same  property  before  his  own  lirn 
expired.  The  court  said  in  part:  "Undor 
our  laws  providing  for  the  recording  of 
mortgages  actual  notice  does  not  supply  the 
want  of  registration  under  the  general  stot- 
ute,  or  the  filing  of  a  chattel  mortgage, 
and  the  ttrtension  affidavit  is  required  by 
the  act  in  question."  (See  comment  on  thb 
case  in  FXbbt  State  Bauk  t.  Kino  ft  Mc- 
Cawts.) 

In  Crawford  v.  Trigg,  —  Ark.  — .  ]•> 
S.  W.  185,  where  it  does  not  appear 
whether  or  not  the  purchaser  had  actunl 
notice  of  the  mortgage,  the  court  held,  in 
an  action  brought  after  the  time  for  filing 
had  expired,  toat  a  purchaser^  from  thv 
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leave  of  court  first  obtained,  their  petition 
in  intervention,  Betting  up  their  prior  mort- 
S^-g^i  together  with  the  renews^  affidavit, 
and  alleging  a  superior  lien  aa  to  certain 
of  the  property  involved  in  the  suit.  At 
a  trial  in  the  district  court,  without  a 
jury,  by  agreement  of'  the  parties,  the  court 
found  the  issues  in  favor  of  the  interveners, 
and  that  aa  to  a  certain  horse  and  some 
cattle,  that  the  Hen  of  their  mortgage  was 
prior  and  superior  to  that  of  plaintiff;  that 
defendant  Jordan  owed  interveners  $l!>0 
balance  on  their  mortgage,  and  that  plain- 
tiff liad  sold  the  property  covered  by  inter- 
veners' mortgage  and  had  the  proceeds 
thereof  in  a  like  sum  in  its  possession ; 
and  that  therefore  interveners  were  entitled 
to  judgment  against  the  plaintiff  for  the 
said  amount  of  money.  Judgment  being 
entered  accordingly,  the  plaintiff  brings 
this  writ  of  error  and  relies  here  upon  tlie 
two  propositions  mentioned  at  the  begin- 
ning of  this  statement. 

(1)  The  principal  question  is:  Did 
plaintiff's  mortgage,  taken  at  a  time  when 
interveners'  mortgage  was  a  valid  subsist- 
ing lien  on  the  same  property,  and  con- 
mortgagor  of  chattels  during  the  period 
while  a  valid,  recorded  mortage  on  the 
chattels  was  in  existence,  could  claim  title 
to  the  property  as  against  the  holder  of  the 
mortgage.  The  court  follows  McKennon  v. 
May,  supra,  but  disapproves  of  it,  and  con- 
cedes that  the  decision  is  questionable  upon 
principle,  and  against  the  weight  of  au- 
thority. 

National  Live  Stock  Commission  Co.  v. 
Taliaferro,  20  Okla.  177,  93  Fac.  983  (con- 
struing the  Arkansas  statute  while  it  was 
in  effect  in  Indian  territory,  by  act  of 
Congress),  followed  McKennon  v.  May, 
supra.  This  decision  is  not  now  the  law  in 
Oklahoma,  but  the  law  is  represented  by 
the  principal  case,  which  is  in  accord  with 
Meech  v.  Patchin,  14  N.  T.  71,  and  with  the 
weight  of  authority. 

The  weight  of  authority  holds  that  the 
failure  to  reflle  the  chattel  mortgage,  prop- 
erly filed  and  recorded  in  the  6rat  instance, 
does  not  defeat  it  as  against  a  purchaser 
or  encumbrancer  who  became  such  before 
the  expiration  of  the  period  for  refiling, 
altiiough  he  may  not  have  had  actual  notice. 
In  otber  words,  to  be  a  subsequent  pur- 
chaser or  encumbrancer  in  good  faith,  en- 
titied  to  protectira  in  the  event  of  the  fail- 
ure to  reflle  within  the  time  required  by 
statute,  one  must  have  made  the  purchase 
or  taken  the  encumbrance  after  the  ex- 
piration of  the  period  allowed  by  the  stat- 
ute for  refiling. 

Ean. — ^Howard  v.  First  Nat.  Bank,  44 
Kan.  549,  10  L.ILA.  537,  24  Pac.  983  (mort- 
E^agee) ;  Mlltonvale  State  Bank  v.  Kuhnle, 
.^0  Kan.  420,  34  Am.  St.  Rep.  129,  31  Pac. 
10B7  (mortgagor).,  following  the  Howard 
Case,  supra,  and  there  being  apparently  mly 
constructive  notice. 
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fessedly  prior  and  superior  to  plaintiff's, 
later  become  superior  to  the  first  morl^age, 
because  when  suit  was  brought  the  year  of 
extension  under  the  renewal  affidavit  had 
expired  without  the  filing  of  a  Beeomd  re- 
newal affidavit  by  intervenersl 

Had  this  entire  transaction  occurred — 
that  is,  had  both  mortgages  been  executed 
and  suit  brought — under  the  Arkansas  law, 
thus  fixing  entirely  the  rights  of  both  par- 
ties under  that  law,  the  question  would  be 
answered  in  the  affirmative  on  the  author- 
ity of  McKennon  v.  May,  39  Ark,  442,  and 
Crawford  v.  Trigg,  —  Ark.  — ,  15  S.  W. 
185,  and  National  Live  Stock  Commission 
Co.  V.  Taliaferro,  20  Okl&.  177,  03  Fac 
983,  following  those  cases.  The  supreme 
court  of  Arkansas  had  consistently  held, 
contrary  to  principle  and  the  weight  of  au- 
thority, as  admitted  by  that  court  in  Craw- 
ford V.  Trigg,  supra,  that  a  second  mort- 
gage, taken  while  the  first  was  a  valid 
lien  and  notice  to  all  the  world  by  virtue 
of  being  filed,  became  superior  to  tiie  first, 
if,  at  the  time  of  suit,  the  first  mortgi^ 
had  then  been  on  file  more  than  one  year 
without  a  renewal  affidavit.    This  holding 

Mich. — Manwaring  v.  Jenison,  01  Mich. 
117,  27  N.  W.  899  (purchaser  at  an  execu- 
tion sale  upon  judgment  against  the  mort- 
gagor, the  purchaser  being  the  judgment 
creditor)  ;  Wade  v.  Strachan,  71  Mich.  459, 
39  N.  W.  582  (mortgagee) ,  overruling 
Briggs  V.  Mette,  42  Mich.  12,  3  N.  W.  231. 
In  both,  of  these  cases  the  mortgagees  had 
actual  notice,  but  the  court  seems  to  con- 
sider constructive  notice  as  sufficient. 
Wetherell  v.  Spencer,  3  Mich.  123  (mort- 
gagee), apparently  only  constTttetive  notice. 

Minn.— Edson  v.  Newell,  14  Minn.  228, 
Gil.  167  (purchaser  at  an  execution  sale). 

Mo. — Frank  v.  Playter,  73  Mo  672  (con- 
struing Ean.  Stat.)  (purchaser  at  a  ju- 
dicial sale  after  attachment;  apparently 
onlv  constructive  notice). 

Y.— Meech  v.  Patchin,  14  N.  Y.  71 
(mortgagee) ;  Dillingham  v.  Bolt^  37  N.  Y. 
198,  4  Abb.  Pr.  N.  S.  221,  overruling  Dil- 
lingham V.  Ladue,  35  Barb.  38  (subven- 
dee)  ;  Shutter  v.  Ward,  17  N.  Y.  Week.  Dig. 
69  (purchaser)  ;  Jaqueth  v.  Merritt,  29 
Hun,  584  (mor^agee)  ;  Thompson  v.  Van 
Vechten,  27  N.  Y.  568  (dictum) ;  Schwab 
Mfg.  Co.  V.  Aixenman,  10*6  App.  Div,  478. 
94  N.  Y.  Supp.  729  (assignee  of  second 
mortgagee) ;  Manning  v.  Monaghan,  28  N. 
Y.  539  (purchaser  at  a  public  auction  held 
by  a  receiver  appointed  by  the  court  at 
the  instance  of  a  creditor  of  the  mort- 
gagor);  Wolff  V,  Rausch,  22  Misc.  108,  48 
N.  Y.  Supp.  716  (.purchaser) ;  American 
Box  Mach.  Co.  v.  Zentgraf,  45  App.  Div. 
522,  61  N.  Y.  Supp.  417,  7  N.  Y.  Anna 
Gas.  182  (mortgagee) ;  Beakin  v.  Felgen- 
span,  32  App.  Div.  29,  62  ISf.  T.  Supp.  750 
(purchaser). 

Okla»— FIBBT  State  Bakk  v.  Kxrg  ft  Hc- 
Canta. 
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was  a  lo^cal  sequence  of  the  rule  announced 
by  that  court  that,  as  to  subsequent  pur- 
chasers or  encumbrancers  in  good  faith, 
actual  notice  of  a  prior  mortgage  waa  no 
notice  at  all;  that  the  only  notice  that 
would  bind  or  affect  a  subsequent  purchaser 
or  mortgagee  was  the  notice  arising  out  of 
a  compliance  with  the  statute.  iMain  v, 
Alexander,  9  Ark.  112,  47  Am.  Dec.  732; 
Watkins  t.  Wassell,  16  Ark.  73;  Hannah 
V.  Carrington,  18  Ark.  85;  Wright  v.  Gra- 
ham, 42  Ark.  140;  Hobbs  v.  Young,  30 
Okla.  271>  120  Pac.  046.  In  other  words, 
that  a  man  might  see  his  neighbor  take  a 
mortgage  and  pay  the  consideration,  and 
then  take  a  second  mortgage,  and  If  he 
could  get  it  filed  before  his  neighbor's,  he 
would  be  a  subsequent  encumbrancer  in 
good  faith.  This  ruling,  as  has  been  sug- 
gested, led  to  the  one  in  point  here,  and 
ii  contrary  to  the  great  weight  of  authority. 

In  this  case,  however,  whatever  rights 
the  second  mortgagee  has  flow  from  the  law 
prevailing  at  the  time  he  took  bis  mort- 
gage ;  it  is  an  Oklahoma  contract,  into 
which  the  law  in  force  at  the  time  entered. 
That  Iaw,  as  construed  by  the  courts,  said 

WiB^Lowc  T.  Wing,  66  Wis.  31,  13  N. 
W.  892  (mortgagor);  Newman  v.  Tyme- 
lon,  12  Wis.  448  (attaching  creditor)  j  Nix 
T.  Wiswell,  84  Wis.  334,  54  N.  W.  620 
(purchaser). 

In  the  l^ing  case  of  Meech  t.  Fatchin, 
14  N.  Y.  71,  the  court  said:  "A  person 
'about  to  deal  with  the  possessor  and  ap- 
parent owner  of  chattels  could,  hy  resort- 
ing to  the  proper  clerk's  office,  ascertain 
whether  lie  had  mortgaged  them  to  another 

Earty.  Shoald  he  find  ft  mortgage  on  file, 
e  could  not  determine  without  the  help  of 
the  third  section  whether  the  lien  still 
continued,  whatever  length  of  time  had 
elapsed  since  the  filing;  but  by  means  of 
the  provision  in  that  section,  he  could  be 
certain  that  the  mortgage  had  ceased  to 
be  a  lien,  if  he  found  it  had  not  been  re- 
newed within  one  year.  If  his  examination 
was  made  within  the  year,  he  must  proceed 
at  his  peril,  or  take  other  means  to  ascer- 
tain whether  the  mortgage  remained  a  lien. 
When  the  plaintiffs  In  this  case  took  their 
mortgage,  the  defendant's  mortgage  was  on 
file,  and  they  accordingly  had  the  notice  of 
it  which  the  statute  contemplated.  The 
year  from  the  time  it  was  filed  had  not 
elapsed,  and  no  fault  or  want  of  diligence 
had  thercfOTe  happened  on  the  part  of  the 
defendant.  The  defendant's  mortgage  was 
in  full  vigor,  and  the  plaintiffs'  was  taken 
subject  to  it.  The  care  which  the  plain- 
tiffs exercised  to  file  their  mortgage,  and 
to  preserve  its  validity  by  annually  refil- 
ing a  copy,  was  a  suitable  precaution 
against  parties  c<Hning  after  them;  but  it 
had  not,  as  I  conceive,  any  effect  against 
the  defendant's  prior  mortgage.  The  prior- 
ity of  the  respective  mortgages  was  fixed 
as  soon  as  the  last  on^  that  of  tfae  plain- 
47  L.SJl.(NJ3.) 


to  him  when  he  took  his  mortgage  that  a 
subsequent  purchaser  or  encumbrancer  was 
not  such  in  good  faith  under  the  statute 
(§  4422,  Comp.  Laws  1909),  if  he  took  with 
notice  of  the  prior  encumbrance.  Camp- 
bell V.  Richardson,  6  Okla.  376,  61  Pac. 
659;  Strahorn-Hutton-Evans  Commission 
Co.  V.  Florer,  7  Okla.  499,  64  Pac.  710.  Our 
statute  on  this  subject  comes  from  Dakota, 
Campbell  v.  Richardson,  supra,  and  the 
Oklahoma  territorial  supreme  court  fol- 
lowed the  construction  placed  on  it  by  the 
Dakota  supreme  court  in  Walter  A.  Wood 
Mowing  k  Reaping  Mach.  Co.  T.  Leo,  4  8. 
D.  495,  67  N.  W.  238. 

When  plaintiff  took  his  mortgage,  inter- 
veners' mortgage  was  a  valid  subsisting 
lien,  and  being  of  record,  in  compliance 
with  the  registration  laws,  was  notice  to 
all  persons,  including  plaintiff.  This  is  con- 
ceded by  plaintiff,  but  the  contention  is 
made  that,  with  the  failure  of  interpleaders 
to  file  the  second  renewal  affidavit  when  re- 
quired, that  thereafter  their  mortgage  was 
void  as  to  plaintiff;  we  do  not  think  so. 
Plaintiff  took  with  notice  and  in  hostility 
to  the  first  mortgage,  and  under  the  law  of 

tiffs,  had  been  executed.  If  the  controversy 
had  arisen  within  the  year  from  the  filing 
of  the  defendant's  mortgage  there  could 
not  have  been  any  pretense  but  that  the 
defendant  would  have  had  the  prior  title. 
Their  respective  rights  having  become  thus 
fixed,  the  diligence  or  want  of  diligence  of 
either,  as  to  preserving  their  liens  against 
subsequent  purchasers  and  mortgagees,  by 
refiling  their  respective  mortgages,  was  of 
no  importance  as  against  each  other.  Thi» 
seems  to  me  [to  be]  the  necessary  construc- 
tion of  the  statute,  as  well  from  its  lan- 
gtiage  as  upon  its  general  policy.  Its  lan- 
guage is,  every  mortgage  filed,  etc.,  shall 
cease  to  be  valid,  etc.,  against  subsequent 
purchasers  or  mortgagees,  unless  it  shall, 
within  thirty  days  before  the  expiration 
of  the  year,  be  again  filed.  Subsequent.  X 
think,  means  after  the  time  when  it  ought 
to  be  again  filed  to  preserve  its  validity." 

A  contrary  view,  nowever,  is  taken  in 
Ohio  as  to  the  sufficloiey  <rf  oonstructive 
notice. 

The  Ohio  case  of  Paine  v.  Mason,  7  Ohio 
St.  199,  which  is  the  foundation  of  the 
Ohio  law,  cites  Gregory  v.  Thomas,  20 
Wend.  17,  as  authority  tar  the  statement 
that  eonstruetive  notice  is  not  sufficient  to 
show  lade  of  good  faith,  and  that  actual 
notice  is  necessary.  But  Gregory  v.  Thomas 
was  overruled  in  so  far  as  it  denies  the 
sufficiency  of  constructive  notice  by  Meech 
V.  Patcbin,  14  N.  Y.  71,  nearly  a  year  be- 
fore Paine  v.  Mason,  was  decided.  The  only 
real  foundation  for  the  Ohio  rule  is  that 
Gregory  v.  Thomas  represented  the  New 
York  Law  at  the  time  the  Ohio  statute, 
which  ia  similar  to  the  New  York  statute, 
was  passed  by  the  Ohio  legiBlature. 

A.  H.  N. 
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hiB  contract  lie  never  became  a  subsequent 
encumbrancer  "in  good  faith,  for  Talue,"  as 
against  the  first  mortgage. 

Almost  this  identical  question  is  pre- 
sented and  BO  decided  in  Howard  v.  First 
Nat.  Bank,  44  Kan.  649,  10  L.R^  S37,  24 
Pac.  983,  under  practically  the  same  stat- 
ute. In  that  case  the  second  mortgage  was 
taken  while  the  first  was  clearly  alive  un- 
der the  Kansas  statute,  but  when  the  mat- 
ter got  into  suit  the  contention  was  made 
that  an  attempted  renewal  afBdavit  was 
void,  and  that  therefore  the  first  mortgage 
had  expired  and  let  the  second  one  in  to 
the  exclusion  of  the  first.  After  stating 
this  contention  the  court  saysi  "We  don't 
care  to  discuss  the  sufficiency  of  tbe  affi- 
davit, as  we  believe  with  the  trial  judge 
that  xmAer  the  circumstances  of  this  casp, 
the  renewal  affidavit  is  not  a  material  mat- 
ter. The  affidavit  could  only  be  material 
in  case  there  were  subsequent  purchasers, 
or  mortgagees  in  good  faith."  And  fur- 
ther: "Because  the  language  of  the  stat- 
ute (1[  3905,  Gen.  Stat.  1889),  'every  mort- 
gage so  filed  shall  be  void  as  against  the 
creditors  of  the  person  making  the  same, 
or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  after  the  expiration  of 
one  year  after  the  filing  thereof,  unless, 
within  thirty  days  next  preceding  the  expi- 
ration of  the  term  of  one  year  from  such 
filing,  and  each  year  thereafter,  the  mort- 
gagee, his  agent  or  attorney,  shall  make  an 
aSidavit,'  etc.,  does  not  include  intermc' 
(liate  purchasers  or  mortgagees;  that  is, 
purchasers  or  mortgagees  who  purchased, 
or  whose  mortgages  were  taken  interme- 
diate the  time  of  filing  of  such  mortgage 
and  the  end  of  the  year  during  which  it  re- 
mains in  force  without  the  renewal  affi- 
davit, but  it  means  only  purchasers  and 
mortgagees  who  purchased  or  took  their 
mort{^age8  after  the  expiration  of  the  year, 
iind  after  it  became  necessary  'to  file  a 
renewal  affidavit  to  continue  the  mortgage 
in  force.  This  construction  is  based  upon 
reason.  He  who  purchases  after  tbe  year 
lias  expired  during  which  a  mortgage  re- 
mains in  force  has  a  right,  in  the  absence 
(if  the  renewal  affidavit,  to  suppose  the 
mortgage  has  been  paid,  even  though  not 
released  on  the  record.  But  he  who  pur- 
chases before  the  year  expires  takes  witli 
notice  of  the  mortage  and  the  rights  of 
the  mortgagee  under  the  same.  If,  there- 
fore, the  mortgagee  fails  at  the  end  of  the 
year  and  within  the  time  prescribed  by  the 
statute  to  file  bis  renewal  affidavit,  the  pur- 
chaser is  not  aflfected  adversely  by  the  fail- 
ure to  file  the  affidavit,  though  the  lien  of 
the  mortgage  as  to  him  remains  intact. 
His  rights  are  unaffected.  They  remain  the 
name  as  before.  He  has  invested  nothing 
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upon  the  strength  of  tlie  failure  of  the 
mortgagee  to  file  his  renewal  affidavit,  ^t 
the  time  he  purchased  he  knew  of  tbe  en- 
cumbrance. This  knowledge  continues,  and 
he  may  not  be'  said  to  be  a  purchaser  in 
good  faith.  The  same  reasoning  applies  to 
intermediate  mortgagees.  But  we  are  not 
left  to  a  decision  of  this  question  solely 
upon  reason  or  principle.  The  great  weight 
of  authority  sustains  this  view."  The  fol- 
lowing cases  seem  to  be  in  point:  Meech  v. 
Patchin,  14  N.  Y.  71;  Dillingham  v.  Bolt, 
37  N.  Y.  198 ;  Newman  v.  Tymeson,  12  Wis. 
448;  Lowe  v.  Wing,  66  Wis.  33,  13  N.  W. 
892;  Edaon  v.  Newell,  14  Minn.  228,  Gil. 
107;  Frank  v.  Playter,  73  Mo.  672;  6  Cyc 
1093,  1094,  notes,  and  cases  cited. 

(2)  Counsel  contend  in  the  second  point 
that  the  Intervention  in  this  case  was  not 
authorized  by  law.  This,  too,  must  be  de- 
cided against  them.  The  second  mortgagee 
sued  the  mortgagor  in  replevin  and  took 
possession  of  the  mortgaged  property.  It 
may  be  true  that  a  judgment  in  this  suit 
would  not  have  determined  the  questirja 
against  the  holders  of  the  first  mortgage; 
but  they,  knowing  of  the  matter,  were  jus- 
tified in  feeling  considerable  concern  over 
the  situation.  Their  rights  were  being  in- 
terfered with  and  their  security  appropri- 
ated. Why  should  they  not  ask  to  come 
into  the  case?  They  could  have  been  made 
defendants  under  the  terms  of  the  statute. 
Section  5674,  Comp.  Laws  1909,  says: 
"When  in  an  action  for  the  recovery  of 
real  or  personal  property  any  person  hav- 
ing an  interest  in  tbe  prop^y  applies 
to  be  made  a  part7,  the  court  may  order 
it  to  be  done." 

Coming  in  by  a  petition  in  intervention 
merely  made  them  parties.  Noble  v.  Wor- 
thy, 1  Ind.  Terr.  458,  46  S.  W.  137.  Had 
tuey  not  come  in,  pIaintl£F  would  have  been 
forced  to  stand  the  expense  of  another  suit 
over  matters  that  could  be  determined  fully, 
justly,  and  without  inconvenience  in  the 
suit  they  had  l>cgun.  In  Clevenger  y. 
Lewis,  20  Okla.  837,  18  L.R.A.(N.S.)  410. 
95  Pac.  230,  16  Ann.  Cas.  56,  this  court, 
speaking  through  Chief  Justice  Williams, 
has  said:  "Where  the  intervener  volun- 
tarily appears  and  asks  to  intervene  and 
have  bis  rights  determined  in  said  cause, 
it  is  certainly  within  the  power  of  the  court 
to  permit  it.  This  jurisdiction  ought  al- 
ways to  be  exercised  to  the  ends  of  the 
furtherance  of  justice."  The  right  oi  a 
third  party,  who  is  a  claimant  of  the  prop- 
erty and  its  possession,  to  intervene  in  a 
replevin  suit  therefor,  is  admitted  in  the 
following  authorities:  Winchester  v.  Bry- 
ant, 65  Ark.  116.  44  S.  W.  1124;  Hamilton 
v.  Dutv.  36  Ark.  474:  Newton  v.  Round, 
109  Iowa.  286.  80  N.  W.  S91 :  Sehmttt  * 
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Bro.  Co.  T.  Mahoney,  60  Neb.  20,  82  N.  W. 
99;  Cobbey,  Replevin,  444-446;  Wdls,  Re- 
plevin, 2d  ed.  page  £36. 

The  suit  of  plaintiff  was  the  assertion 
of  a  right  to  the  possession  of  the  mort- 
gaged property.  The  intervention  toi^  is- 
sue with  this  assertion  and  set  up  a  su- 
perior right  to  the  animals  and  their  posses- 
sion. It  would  be  difficult  to  demonstrate 
how  plaintiff  was  injuriously  affected  by 
the  allowance  of  the  intervention.  Had  it 
been  refused  or  not  resorted  to,  interveners 
could  have  waited  until  plaintiff  estab- 
lished his  right  to  poasessioii,  as  against 
the  defendant,  then  brought  their  suit 
against  plaintiff  for  possession  of  the  same 
property,  and  taken  it;  or,  in  case  it  had 
been  sold,  obtained  its  value  to  the  extent 
of  their  interest.  The  same  result  was 
reached. 

The  cause  should  be  affirmed. 

Per  Curiam: 
Adopted  in  whole. 

PetitifHt  tor  rebeoring  denied  June  30, 
1913. 
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COMMONWEALTH  OF  PENNSYLVANIA, 
Appt., 

V. 

CHARLES  R.  KENNEDY  et  al. 

(240  Pa.  214,  87  Atl.  605.) 

Nnisanoe  —  public  —  pollution  of  pri- 
vate stream. 

1.  Pollution  of  a  stream  the  title  to  the 
bed  of  which  is  in  the  riparian  owners  is 


a  public  nuisance,  where  tbe  legislature  has 
mode  it  a  misdemeanor  to  [wllute  any  of 
the  waters  of  the  state. 

Injunction  ~  against  nuisance  —  statu- 
tory misdemeanor. 
2.  Injunction  lies  against  the  pollution  of 
a  stream  in  such  a  manner  as  to  constitute 
a  public  nuisance,  although  such  pollution 
is  Dy  statute  made  a  misdemeanor  punish- 
able by  fine  or  imprisonment. 

(JIarch  31,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Court  of  Common  Pleas  for  Ches* 
ter  County  dismissing  a  bill  filed  to  enjoin 
the  pollution  of  a  stream.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  >ft'llllam  I.  Scliaffer,  Louis  J. 
Palmer,  Parker  S.  Williams,  Charles 
Sinkler,  and  John  C.  Bell,  Attorney  Gen- 
eral for  the  Commonwealth. 

Mr.  A,  M.  Holding,  for  appellees: 
The  commonwealth  cannot  maintain  tliis 
bill,  because  no  wrong  has  been  committed 
against  the  public,  except  as  the  same  has 
been  declared  a  wrong  by,  and  is  to  be  re- 
dressed under,  tlie  act  of  1905. 

Sparhawk  v.  Union  Pass.  R.  Co.  64  Pa. 
402;  Pliiladelphia  v.  Lyster,  3  Pa.  Super. 
Ct.  475;  Williamsport  v.  McFadden,  15  W. 
N.  C.  269;  Com.  v.  Yost,  197  Pa.  174,  46 
Atl.  845;  Cora.  v.  Ashley,  37  Pa.  Super. 
Ct.  254;  Rhymer  v.  Fretz,  206  Pa.' 230,  98 
Am.  St.  Rep.  777,  55  Atl.  959;  Roaring 
Creek  Water  Co.  v.  Anthracite  Coal  Co. 
212  Pa.  115,  61  Atl.  811;  State  ex  reL 
Board  of  Health  V.  Bergen  County,  46  N. 
J.  Eq.  173,  18  Atl.  4fi.5;  Com.  v.  Eramers, 
221  Pa.  304,  70  At!.  762;  Dixon  v.  Sheffer, 
46  Pa.  Super.  Ct.  452. 

Even  if  otherwise  plaintiff  were  entitled 


Note.—Injunetton  at  suit  of  state 
against  puUUe  nuisance  tchtch  is  also 
a  erime. 

This  note  brings  down  to  date  the  note  to 
Carrell  v.  State,  33  L.R.A.(K.S.)  325,  and 
the  earlier  notes  therein  referred  to. 

In  DeQueen  v.  Fenton.  08  Ark.  521,  136 
8.  W.  045,  it  was  held,  in  accord  with  the 
Carrell  Case,  supra,  that  a  chancery  court 
has  no  jurisdiction  to  enjoin,  at  the  suit 
of  a  city,  the  creation  of  a  public  nuisance 
consisting  of  the  permitting  of  stock  and 
cattle  to  run  at  large  within  the  limits  oi 
the  city,  where  this  is  an  infraction  of  the 
criminal  law,  and  a  complete  and  adequate 
remedy  is  afforded  by  the  courts  of  law 
through  a  criminal  prosecution. 

And  in  Missouri,  a  court  of  equity  will 
not,  at  the  suit  of  a  city,  enjoin  the  further 
maintenance  of  a  public  nuisance  consisting 
of  improper  billboards,  where  the  mainte- 
nance of  such  structures  is  a  violntlon  of 
a  quasi  criminal  ordinance  which  contains, 
within  itself,  the  eUici<'nt  moans  of  enforce- 
ment, and  thus  affords  to  the  city  a  full, 
47  L.RJk.(N.S.)  43 


complete,  and  unembarrassed  remedy  by 
legal  procedure.  Kansas  City  Gunning 
Advertising  Co.  v.  Kansas  City,  240  Mo. 
059,  144  S.  W.  1099.  The  court,  in  this  case, 
however,  said:  "The  jurisdiction  of  equity 
to  prevent  irreparable  injury  to  property  is 
not  devested  by  the  fact  that  the  act  to  be 
enjoined  may  alno  be  a  violation  of  the 
criminal  law ;  neither  does  a  court  of  equily 
lack  power  to  enjoin  the  continuance  of  a 
public  nuisance.  Its  action  in  these  in- 
stances is  incidental  and  grows  out  of  its 
inherent  jurisdiction  to  protect  property 
rights  from  destruction,  and  to  conserve  the 
morals  of  tlie  people.  .  .  .  But  a  court 
of  clianccry  is  not  a  medium  for  the  enforce- 
ment of  the  criminal  law,  hence  it  scans 
closely  transactions  having  that  aspect  be- 
fore entertaining  jurisdiction.  It  may  be 
that  an  exigency  could  arise  which  would 
warrant  a  suit  in  equity  to  enjoin  the  plain- 
tiff and  other  persons  from  violating  the 
terms  of  the  ordinance  under  review,  hut  we 
do  not  think  that  it  nmv  exists." 

So,  in  ytate  ex  rol.  .Jackson  v.  Lindsay, 
85  Kan.  79,  35  L.R.A.(N.S.)  810,^116  Pac. 
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to  an  injunction,  it  lost  the  right  thereto 
by  its  own  laches. 

1  Spelling,  Inj.  &  Eztr.  Rem.  2d  ed,  g 
26;  1  High,  Inj.  3d  ed,  g  786;  Seal  t. 
Northern  G.  R.  Co.  1  Pearson  (Pa.)  647; 
Pottsgrove  Twp.  v.  Pennsylvania  S.  V,  R. 
Co.  2  Montg.  Co.  L.  Rep.  133. 

The  remedy  of  the  commonwealth  ia  ex- 
clusively under  the  act  of  1905. 

Curran  v.  Delano,  235  Fa.  478,  84  Atl. 
4S2;  Dixon  t.  ShefTer.  46  Pa.  Super.  Ct. 
452. 

Stewart,  J.,  delivnvd  the  opiniMi  of  the 

court: 

The  facts  found  by  the  learned  chancellor 
abundantly  establish  the  Jurisdiction  of 
the  court  to  grant  the  injunction  prayed 
for.  Not  only  so,  but  they  disclose  as  well 
a  case  which  imperatively  calls  for  the  ap- 
plication of  this  extraordinary  remedy.  The 
finding  is  clear  and  explicit  that  the  de- 
fendants' sewage  plant,  as  at  present  main- 
tained, allows  the  escape  of  sewage  into 
the  Darby  creek  to  an  extent  that  renders 
the  waters  of  the  strewn  unfit  for  drinking 
or  other  domestic  uses.  And  yet  we  have 
the  legal  conclusion  derived  by  the  chan- 
cellor that  this  condition  does  not  consti- 
tute a  public  nuisance;  that  inasmuch  as 
Darby  creek  is  a  private  stream  in  the 
sense  that  the  riparian  owners  along  it  own 
ad  filum  aqu(E  the  public  can  have  no  rights 
therein,  and  consequently  the  pollution  of 
such  stream  constitutes  nothing  more  than 
private  injury  of  which  only  a  riparian 
owner  may  complain.  True,  this  court 
said  quite  as  much  with  respect  to  a  like 
stream  in  Com.  v.  Yost,  187  Pa.  171,  46 
Atl.  845,  but  under  very  different  condi- 
tions from  those  we  have  here.  In  that 
case  a  defendant  was  indicted  and  convicted 
of  the  offense  of  maintaining  and  continu- 
ing a  common  nuisance,  a  cesspool  emptying 
into  and  connecting  with  a  stream  or  water 
course  along  which  many  citizens  lived 
"and  from  which  they  obtain    .    ,    .  wa- 


ter, and  from  which  divers  other  .  .  . 
citizens  obtain  and  are  supplied  with  water 
for  drinking  and  domestic  purposes."  The 
indictment  charged  that  because  of  the 
maintenance  of  tliis  nuisance,  "the  water 
of  said  stream  was  and  is  impregnated,  cor- 
rupted, and  made  unwholesome,  to  the  great 
damage  and  common  nuisance  of  the  said 
citizens,  and  of  all  of  the  people  of  the  com- 
monwealth." We  put  our  refusal  to  sus- 
tain the  conviction  of  the  defendant  dis- 
tinctly on  the  ground  that  the  only  circum- 
stance shown  indicating  that  the  offense 
was  a  matter  of  public  concern  was  that  • 
riparian  owner,  a  water  company  some  12 
miles  below  the  point  where  the  sewage  en- 
tered the  stream,  without  ownership  in  the 
running  water,  and  therefore  without  right 
to  divert  it,  was  for  commercial  purposes 
supplying  it  for  general  use.  We  held  that 
the  wrong  done  by  the  defendant,  if  any, 
was  to  such  riparian  owner  in  depriving 
it  of  pure  water  for  its  own  Intimate  pur- 
poses, and  that  any  wrong  so  done  was  a 
private  one  for  which  the  remedy  was  pure- 
ly civil.  Wc  did  there  say  that,  "If  .  .  . 
the  waters  of  a  stream  in  which  riparian 
owners  alone  have  an  interest  be  polluted, 
the  wrong  or  injury  is  a  private  one."  Aa 
an  abstract  proposition  this  was  entirely 
correct  at  the  time  we  said  it,  and  it  is 
equally  correct  now,  except  as  the  state, 
by  recent  legislation  in  the  exercise  of  its 
police  power  in  the  interest  of  the  public^ 
has  resumed  in  one  important  particular, 
and  for  a  definite  purpose,  its  control  of 
all  the  fiowing  waters  of  the  commonwealth, 
and,  in  consequence,  the  riparian  owners, 
because  of  this  exercise  of  power  by  the 
state,  can  no  longer  be  said  to  be  alone 
interested.  It  cannot  be  a  matter  of  pub- 
lic concern  that  a  stream  from  which  tho 
public  are  excluded  by  the  riparian  owners 
has  been  rendered  unfit' for  domestic  use. 
When  this  happens,  the  riparian  owner* 
alone  are  injured,  and  they  alone  can  com- 
plain.    Water   pumped  from  coal  minps 


207,  the  court  said:  "Courts  of  equit} 
are  reluctant  to  use  the  process  of  injunc- 
tion where  the  remedy  by  indictment  or  in- 
formation is  efficacious,  but  will  not  hes- 
itate where  the  remedy  is  not  adequate,  and 
it  is  necessary  to  protect  the  rights  of  the 
public  or  an  individual.  A  court  is  not 
powerless  to  prevent  the  doing  of  an  act 
merely  because  it  is  denounced  as  a  pub- 
lic offense.  .  .  ..  It  is  a  well-recognized 
principle  that,  when  a  place  is  a  public 
nuisance,  its  maintenance  may  be  enjoined 
at  the  suit  of  the  public  prosecutor,  al- 
though its  maintenance  is  subject  to  crim- 
inal prosecution." 

And  under  a  statute  providing  that  "an 
injunction  may  be  granted  in  the  name  of 
the  state  to  enjoin  and  suppress  the  keeping 
47  L.R.A.(N.S.) 


and  maintenance  of  a  eouimon  nuisance," 
this  remedy  is  available  against  the  keeper  of 
a  turf  exchange  which  is  a  public  nuisance, 
notwithstanding  the  criminal  laws  of  the 
state,  to  which  the  keeper  of  the  ezetaaoge 
is  also  answerable,  have  not  first  been  re- 
sorted to.  Jones  V.  State,  —  Okla.  — ,  44 
L.E.A,(N.S.)  161,  132  Pac.  319.  The  court 
in  this  case  distinguished  the  earlier  case 
of  State  ex  rel.  West  v.  State  Capital  Co. 
24  Okla.  262,  103  Pac  1021,  cited  in  the  not* 
in  33  L.R.A.(N.S.)  325,  on  the  ground  thai 
the  offense  there  sought  to  be  enjoined  (the 
advertising  for  sale  and  purchase  of  intox- 
icating  liquors  kept  for  sale  without  the 
state)  did  not  constitute  a  public  nuisance.. 

A.a  w. 
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and  tuuMrtes,  if  allowed  to  drain  into  -a 
running  stream,  will  pollute  and  may  work 
eerious  damage  to  riparian  owners  hy  ren- 
dering the  water  too  unclean  for  domestic 
use;  but,  so  long  as  the  injury  is  so  con- 
fined, the  public  is  not  prejudiced,  and  are 
without  ground  of  complaint.  In  all  such 
cases,  and  many  others  might  be  enumer- 
ated, it  is  perfectly  correct  to  say  that  the 
riparian  owners  alone  have  an  interest  in 
the  water*  of  the  stream  to  be  protected. 

But,  in  Tiew  of  the  recent  legislation  to 
which  we  have  referred,  the  matter  takes 
on  an  entirely  different  aspect  when  it  is 
sewage  that  is  discharged  into  a  running 
stream.  Because  sewage  is  the  most  effi- 
cient medium  for  the  dissemination  of  in- 
fecting germs,  which  do  their  deadly  work 
in  such  an  infinite  variety  of  insidious  wayn, 
not  at  all  dependent  upon,  free  access  of 
the  public  to  the  stream  which  the  germs 
pollute,  it  cannot  be  said  that  the  "ripar- 
ian owners  alone  have  an  interest  in  the 
stream."  When  this  deleterious  substance 
pollutes  any  running  stream  the  public 
health  is  endangered  thereby.  The  infec- 
tion from  which  the  riparian  owner  him- 
self may  peradventure  escape  may  never- 
theless in  a  hundred  ways,  through  his 
innocent  acts,  spread  through  a  community; 
for  he  no  more  than  any  other  lives  to 
himself  alone.  It  was  this  consideration, 
as  indicated  by  the  title,  that  led  to  the 
passage  of  the  act  of  April  22,  1905  (P. 
L.  200),  which  declares  it  to  be  a  misde- 
meanor, punishable  by  fine  or  imprison- 
ment, for  any  individual,  private  corpora- 
tion, or  company  to  discharge  sewage,  ur 
permit  the  same  to  flow,  into  "the  waters 
of  the  state."  The  act  defines  "waters  of 
the  state"  to  mean  "all  streams  and  springs, 
and  all  bodies  of  surface  and  ground  wa- 
ter, whether  natural  or  artificial,  within 
the  boundaries  of  the  state."  This  does 
not  make  all  such  streams  public  streams, 
but  it  does  subject  them  to  police  control, 
because,  while  not  public  streams,  they  are 
susceptible  of  being  turned  into  public  nui- 
saneea.  The  offense  here  denounced  is 
against  the  state,  and  it  is  committed  when- 
ever sewage  is  permitted  to  drain  into  any 
surface  stream  within  the  commonwealth. 
We  have  attempted  to  distinguish  between 
Com.  V.  Yost,  decided  five  years  before  the 
enactment  of  the  statute  of  April  22,  1905, 
and  the  present  case,  only  to  show  that 
there  is  nothing  in  the  former  that  in  anv 
way  Interferes  with  the  exercise  of  restrain- 
ing power  by  the  court  when  the  facts  aro 
as  we  have  them  here. 

The  learned  chancellor  was  of  opinion 
that  the  offense  committed  by  respondents 
waa  not  the  maintenance  of  a  public  nui- 
sance, for  the  reason  that  the  stream  Into 
47  hJl^iUJS.) 


which  the  sewage  drained  was  not  a  publio 
ritream,  and  being  but  a  violation  of  a  penal 
statute,  the  only  remedy  was  to  be  found 
in  the  enforcement  of  the  penalty  pro- 
vided. It  is  unnecessary  to  add  anything 
to  what  we  have  already  said  on  tiie  first 
branch  of  this  proposition.  We  simply 
repeat  that  it  is  not  necessary  to  consti- 
tute a  public  nuisance  in  running  water, 
that  the  stream  should  be  a  public  stream. 
Because  the  public  health  is  endangered  by 
drainage  of  sewage  into  any  fiowing  stream, 
the  legislature  has  denounced  it  as  an  of- 
fense on  the  part  of  any  one  permitting 
it.  In  no  more  positive  way  could  it  be 
declared  a  public  nuisance. 

As  to  the  second,  we  need  only  refer  to 
what  was  said  by  this  court  in  Bunnell's 
Appeal,  69  Fa.  69:  "It  ia  not  to  be  denied 
that  the  supreme  court  and  the  several 
courts  of  common  pleaa  have  jurisdiction  to 
restrain  public  nusianeea  under  certain  cir- 
cumstances. This  power  is  conferred  by 
the  fifth  clause  of  the  13th  section  of  the 
act  of  June  16,  1836  [P.  L.  789],  extended 
over  the  state  by  8ul»equent  legislation. 
But  the  power  will  be  exercised  only  when 
the  right  is  clear,  and  not  doubtful,  and 
when  the  threatened  injury  is  of  a  perma- 
nent or  an  irreparable  character.  The 
mere  fact  that  there  is  a  remedy  at  law  by 
indictment  or  action  will  not  alone  pre- 
vent the  exercise  of  the  power,  but  it  is 
a  reason  why  the  jurisdiction  of  chancery 
should  be  confined  to  cases  of  a  very  plain 
character,  where  the  injury  is  irreparable 
and  cannot  await  the  slow  progress  of  the 
legal  redress."  No  case  could  be  plainer 
on  its  facts  than  the  present  one.  The 
learned  chancellor  was  similarly  impressed, 
for  in  his  opinion  he  distinctly  states  that 
he  would  enjoin  the  pollution  complained 
of  if  he  had  authority  to  do  so.  That  he 
was  clothed  with  ample  authority,  notwith- 
standing a  remedy  at  law  by  indictment 
existed,  sufficiently  appears  in  the  case 
we  have  cited,  which  is  only  one  of  many 
equally  explicit.  That  the  injury  threat- 
ened would  be  irreparable,  in  the  only 
proper  sense  of  the  term, — that  ia  to  say, 
in  occasioning  damages  which  could  he  es- 
timated only  by  conjecture,  and  not  by  any 
accurate  standard  (Com.  v.  Pittsburgh  ft 
C.  R.  Co.  24  Pa.  159,  62  Am.  Dec.  372), 
and  ought  not  to  be  required  to  await  upon 
the  slow  progress  of  the  l^al  redress, — 
is  too  evident  to  call  for  discussion. 

For  the  reasons  stated  the  assignments  of 
error  are  sustained;  the  decree  dismiss- 
ing plaintiff's  bill  is  reversed;  the  bill  is 
ordered  to  be  reinstated;  and  the  court  be- 
low is  directed  to  enter  a  decree  in  favor 
of  the  plaintiff,  enjoining  the  defendant 
from  maintaining  and  operating  thdr  sew- 
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plant  in  the  place  where  it  is  now  main- 
tained and  operated,  in  such  manner  ai 
permits  sewage  to  escape  from  the  said 
plant  and  drain  and  flow  into  Darby  creek 
or  its  tributaries.  The  costs  to  be  paid  by 
the  defendants. 


PENNSYLVANIA  SUPREME  COURT. 

FRANK  P.  LAUER,  Appt., 

V, 

SUSAN  ELIZABETH  HOFFMAN  et  ftL 

(241  Pa.  315,  88  Ail.  49C.) 

Shellejr'B    Case   —    provision  against 
vesting  of  fee  —  effect. 

1.  A  devise  to  testator's  wife  for  life, 
then  to  his  daughter  for  life,  then  to  the 
daughter's  children,  or  in  default  of  chil- 
dren to  Buch  persons  as  the  daughter  shall 
direct,  vesta  the  fee  in  the  daughter,  not- 
withstanding the  will  provides  that  in  no 
event  shall  the  fee  vest  in  the  wife  or 
daughter  during  the  lifetime  of  either  of 
them. 

Same  —  when  rule  applies. 

2.  The  rule  in  Shelley's  Case  applies 
whenever  there  is  a  clearly  expressed  in- 
tention of  the  grantor  tliat  the  remainder- 
man is  to  take  not  from  him,  but  from  the 
grantee  of  a  life  estate  to  which  he  has 
attached  an  inheritable  succession  in  his 
grantee  or  devisee. 

(Mestrezat  and  Moschzisker,  JJ.,  dissent.) 
(May  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Berks 
County  in  defendants'  favor  in  an  action 
brought  to  recover  money  paid  down  for 
property  which  defendants  bad  contracted 
to  sell  to  plaintiff,  and  which  he  claims 
th^  could  not  legally  convey.  Aillrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  P.  Kelser,  for  appellant: 
The  purpose  in  construing  a  will  is  to 
ascertain  the  intention  of  the  testator,  so 
that  it  may  be  carried  out  in  the  disposi- 
tion which  he  has  made  of  his  property. 
Wood  V.  Schoen,  216  Pa.  425,  66  Atl.  79. 
The  word  "childrai"  is  primarily  one  of 
purchase. 

Mannerback's  Estate,  133  Pa.  342,  19  Atl. 
552;  Harbster's  Estate,  133  Pa.  351,  19 
Atl,  558:  Fetherman's  Estate,  181  Fa.  349, 
37  Atl.  516;  Lancaster  v.  Flowers,  198  Pa. 
614,  48  Atl.  896. 

Note. —  Generallv,  as  to  the  rule  in 
R'>nllpy'3  Casp.  see  iintp  in  20  L.T?. A. (X.S.) 
063;  and  see  especially  pajfos  103f)  et  seq 
of  that  note  for  the  effect  of  the  rule  on 
intention. 
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The  devise  to  testator's  dai^bter  consti- 
tutes a  life  estate  only. 

Cote  T.  Von  Bonnhorst,  41  Fa.  24S;  West 
V.  Vernon,  216  Fa.  645,  64  Atl.  688;  Oross 
V.  Strominger,  178  Fa.  64,  35  AtL  852; 
Oittleman's  Appeal,  8  Walk.  (Pa.)  270. 

Messrs.  Jfisepli  R.  Dlcklnsfui  and  Jere> 
mlali  K.  Grant,  for  appellee: 

The  devise  cornea  within  the  operation  of 
the  rule  in  Shelley's  Case,  1  Coke,  104. 

Yarnall's  Appeal,  70  Pa.  335;  Frioe  v. 
Taylor,  28  Pa.  95;  Fotts's  Appral,  30  Pa. 
108;  Dodson  v.  Ball.  60  Fa.  492,  100  Am. 
Dec.  680;  Sliapley  v.  Diebl,  203  Pa.  606,  S3 
Atl.  374;  Simpson  v.  Beed,  205  Pa.  53,  61 
AU.  409. 

A  testator  cannot  create  an  estate  in  fee 
and  then  deprive  the  tenant  of  the  inci- 
dents and  rights  of  a  tenant  in  fee,  such 
as  the  uncontrolled  power  of  disposition 
whether  by  will  or  deed;  and  restraints 
upon  such  powers  are  void. 

Doebler's  Estate,  64  Fa.  9;  Eepple's  Ap- 
peal, 53  Fa.  211;  Walker  v.  Vincent,  10  Fa. 
369;  Woodside's  EsUte,  188  Fa.  45,  41 
Atl.  476, 

An  heir  is  not  to  be  disinlierited  unless 
the  intention  is  clear;  and  in  the  construc- 
tion of  wills  of  doubtful  meaning,  every 
intendment  is  to  be  made  in  favor  of  the 
heir. 

Clayton  v.  Clayton,  3  Binn.  486;  Brend- 
linger  v.  Brendlinger,  26  Pa.  132;  Han- 
cock's Appeal,  112  Pa.  532,  5  Atl.  66; 
Gray's  Estate,  147  Pa.  67,  23  Atl.  205; 
Nebinger's  Estate.  185  Fa.  380,  89  Atl.  1040. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

It  is  clear  that  the  testator  intended  to 
give  his  daughter  but  a  life  estate  in  the 
property  which  she  and  her  husband  have 
contracted  to  sell  to  the  appellant;  but 
it  is  equally  dear  that,  in  living  her  that 
estate,  he  intended  to  make  her  a  source  of 
inheritable  suceession,  and  she  therefore 
took  a  fee  under  the  unbending  rule  in 
Shelley's  Case  as  applied  in  this  state.  This 
is  so  plainly  demonstrated  in  the  opinion 
of  the  learned  president  judge  of  the  court 
below,  that  little,  if  anything,  can  be  well 
added  to  it,  and  it  will  be  very  briefly 
supplemented. 

The  following  is  the  substance  of  the 
clause  in  the  will  of  Franklin  S.  Bidcley 
by  which  he  devised  the  real  estate  ia  con- 
troversy to  his  daughter,  the  appellee:  **I 
give  and  devise  to  my  said  wife  .  .  . 
my  real  estate  situate  on  the  north  side 
of  Fenn  street  ...  in  the  city  of  Read- 
ing. .  .  .  She  to  have  and  to  hold  the 
same  for  and  during  the  term  of  her  nat- 
ural life,  and  to  have  the  rents,  issues,  and 
profits  thereof  during  the  same  period.  And 
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iminediately  after  the  death  of  mj  said 
wife,  I  give  and  deriie  the  said  real  es- 
tate tu  my  only  child  and  daughter,  Susan 
Elizabeth,  for  and  during  the  term  of  her 
natural  life,  she  to  have  the  rents,  issues, 
and  profits  thereof  during  said  period,  and 
after  the  death  of  my  said  daughter,  the 
aaid  real  estate  shall  descend  to  and  be- 
come vested  in  the  children  of  my  said 
daughter,  sfaould  she  have  any,  in  fee  sim- 
ple, and  in  default  of  such  children,  then 
such  person  or  persons  as  she  may  by  her 
last  will  and  t«ltament  direct;  but  in  no 
weat  whatever  shall  the  fee  simple  to  the 
said  real  estate  vest  in  my  wife  .  .  . 
or  my  daughter,  Susan  Elizabeth,  during 
their  lifetime  or  the  lifetime  of  cither  of 
them." 

No  one  familiar  with  the  rule  in  Shelley's 
Case  would  pretend  that  the  appellee  did 
not  take  an  estate  in  fee  simple,  if  the 
testator  had  not  added  to  the  devise  to  his 
daughter  the  following  words:  "But  in 
no  event  whatever  shall  the  fee  simple  to 
the  said  real  estate  vest  in  my  wife  .  .  . 
or  my  daughter,  Susan  Elizabeth,  during 
their  lifetime  or  the  lifetime  of  either  of 
them."  If,  by  the  preceding  words  of  the 
teetator,  the  daughter  took  a  fee  under  the 
application  of  the  rule  in  Shelley's  CiiBe 
to  the  clearly  expressed  intention  of  the 
father  that,  upon  her  death,  the  property 
should  descend  to  her  children,  his  eubne- 
quent  words  were  utterly  inoperative  to 
pre\'ent  the  legal  consequence  of  the  for- 
mer, no  matter  how  pj^in  the  latter  may 
be  of  a  contrary  intent.  Authorities  might 
be  multiplied  as  to  this.  In  Doebler's  Ap- 
peal, 64  Pa.  9,  the  testator,  Elisha  Biggs, 
made  the  following  devise  to  his  son,  Elisha 
H.  Biggs:  "I  give  and  devise  to  my  son, 
Elisha  H.  Biggs,  the  block  known  as  the 
Exchange  Building  and  the  Old  Arcade; 
b^inning,  etc,  ...  X  also  give  and 
devise  to  him  my  mansion  house  after  my 
wife's  decease,  should  she  remain  unmar- 
ried, aa  alao  the  lot  of  ground  immediately 
betmr  it,  containing  about  one-half  acre, 
more  or  less.  .  .  .  But  he  shall  in  no- 
wise sell  or  alienate  any  of  the  above-de- 
scribed property,  as  it  is  intended  that  he 
shall  have  a  life  interest  only  in  the  same, 
with  remainder  over  to  his  heirs  in  fee, 
subject  to  the  payment  of  my  debts,  and 
subject  also  to  tiie  bequest  to  my  wife, 
or  any  other  bequests  hereafter  mentioned, 
and  he  shall  in  nowise  come  into  posseseion 
of  any  of  the  above-described  property  until 
his  twenty-second  year."  Surely  these 
words  were  as  clearly  indicative  of  the  in- 
tention of  the  testator  that  a  fee  simple 
should  not  vest  in  his  son  as  are  those  of 
Franklin  S.  Bicklcy  that  his  daughter 
should  have  hut  a  life  estate,  but  we  held,  • 
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throu^  Mr.  Justice  Sharswood,  in  the  for- 
mer case,  that  the  son  took  a  fee;  and  what 
>ras  there  said  is  not  only  peculiarly  ap- 
plicable to  the  case  now  before  us,  but 
conclusive  of  the  right  of  the  appellee  to 
assert  a  title  in  fee  simple:  "The  rule  in 
Shelley's  Case  is  never  a  means  of  discov- 
ering intention.  It  is  applicable  only  after 
that  has  been  discovered.  It  is  then  an 
unbending  rule  of  law,  originally  spring- 
ing from  the  principle  of  the  feudal  sys- 
tem; and  thougb  the  original  reason  of  it, 
the  preservation  of  the  rights  of  the  lord 
to  his  relief,  primer  seisin,  wardship,  and 
Riarri^;e,  has  passed  away,  it  is  still  main- 
tained as  a  part  of  the  system  of  real  prop- 
erty which  is  based  on  feudalism  and  as 
a  rule  of  policy.  It  declares  inexorably 
that,  where  the  ancestor  takes  a  preceding 
freehold  by  the  same  instrument,  a  remain- 
der shall  not  be  limited  to  the  heirs  qua 
heirs  as  purchasers.  If  given  as  an  im- 
mediate remainder  after  the  freehold,  it 
shall  vest  as  an  executed  estate  of  inheri- 
tance in  the  ancestor;  if  mediately  after 
some  other  interposed  estate,  then  it  shall 
vest  in  him  as  a  remainder.  Wherever  this 
is  so,  it  is  not  competent  for  the  testator 
to  prevent  this  legal  consequence  by  any 
declaration,  no  matter  how  plain,  of  a  con- 
trary intention.  That  is  a  subordinate  in- 
tent which  is  inconsistent  with,  and  roust 
therefore  he  sacriflced  to,  the  paramount 
one.  Even  if  he  expressly  provides  that 
the  rule  shall  not  apply, — that  the  ances- 
tor shall  be  tenant  for  life  only  and  im- 
peachable for  waste, — if  he  interpose  an 
estate  in  trustees  to  support  contingent 
remainders,  or,  as  in  this  will,  declare  in 
so  many  words  that  'he  shall  in  nowise 
sell  or  alienate,  as  it  is  intended  that  he 
shall  have  a  life  interest  only,'  it  will  be 
all  ineffectual  to  prevent  the  operation  of 
the  rule.  No  one  can  create  what  is  in  the 
intendment  of  the  law  an  estate  in  fee,  and 
deprive  the  tenant  of  those  essential  rights 
and  privileges  which  the  law  annexes  to 
it.  He  cannot  make  a  new  estete  unknown 
to  the  law."  Two  other  cases  announcing 
the  same  rule  are  Shapley  v.  Diehl,  203  Pa. 
566,  53  Atl.  374,  and  Simpson  v.  Reed,  20  ) 
Pa.  53,  64  Atl.  4S9.  It  la  needless  to  re- 
fer to  more  of  our  many  cases  in  support 
of  an  unquestioned  rule  of  property. 

It  may  be  conceded  that  the  testator  in- 
tended to  say  in  effect,  by  the  concluding 
words  of  the  devise  to  his  daughter,  that 
the  rule  in  Shelley's  Case  should  not  applv 
to  it;  but,  though  this  was  his  intention, 
he  was  as  powerless  to  prevent  the  opera- 
tion of  that  rule  as  he  was  to  create  a  new 
canon  of  descent,  if,  by  the  preceding  words 
in  the  devise  to  his  daughter  for  life,  he 
intended  to  make  her  the  source  of  her 
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ehildran'i  inberittnee  of  the  property  upon 
her  death.  Hileman  r.  Boualaugh,  13  Pa. 
844,  53  Am.  Dec.  474;  Simpson  t.  Keed, 
mpra.  What  are  the  words  of  the  derisel 
"I  give  and  devise  the  said  real  estate  to 
mj  only  child  and  daughter,  Susan  Eliza- 
beth, for  and  during  the  term  of  her  nat- 
ural life,  she  to  have  the  rente,  iasuea,  anil 
profits  thereof  during  said  period,  and  after 
the  death  of  my  said  daughter,  the  said 
real  estate  shall  descend  to  and  hecome 
vested  in  the  children  of  my  said  daughter." 
Upon  the  death  of  the  daughter  her  chil- 
dren are  to  take  draoent,  not  by  devise, 
and  that  descent  must  be  from  her,  for  the 
father  had  devised  the  property  to  her;  and 
when  he  said  that,  upon  her  death,  it  shall 
"beccHne  vested  in  the  children  of  my  said 
daughter,"  his  undoubted  intention  was 
tiiat  they  should  then  come  into  the  enjoy- 
ment and  possession  of  the  property  by 
descent  from  her.  In  Moyer  v.  Bentsclilcr. 
231  Pa.  620,  81  Atl.  6S,  the  words  of  the 
devise  were,  "After  the  death  of  my  grand- 
sons, as  aforesaid,  said  property  is  then 
to  descend  or  go  into  IJie  possession  of 
their  children;"  and  it  was  held  that  this 
gave  the  grandsons  a  fee. 

The  touchstone,  as  unvarying  as  the 
needle  to  the  pole,  for  the  application  of  the 
rule  in  Shelley's  Case,  is  a  clearly  expressed 
intention  by  a  grantor  or  devisor  that  the 
remaindermen  are  not  to  take  from  him, 
but  frcmt  his  grantee  or  devisee  of  a  life 
estate  to  which  he  has  attached  an  inherit- 
able succession  in  his  grantee  or  devisee. 
With  this  easily  comprehended  and  con- 
stantly kept  in  mind,  the  rule  in  Shelley's 
Case  is  simple  and  "ill  deserves  the  epi- 
thets" chronically  bestowed  upon  it. 

We  need  go  no  further  in  vindication  of 
the  judgment  below,  which  is  now  affirmed. 

Mestresat,  J.,  dissenting: 

We  have  uniformly  held,  as  stated  in  the 
recent  case  of  Wood  r.  Schoen,  216  Pa. 
425,  428,  66  Atl.  79,  that  the  purpose  in 
ccoistruing  a  will  is  to  ascertain  the  inten- 
tion of  the  testator,  so  that  it  may  be  car- 
ried ont  in  ttie  disposition  which  he  has 
made  of  his  property.  Technical  rules  of 
construction  should  only  be  resorted  to  and 
applied  in  the  interpretation  of  a  will  when 
found  necessary  in  determining  the  mean- 
ing of  the  instrument.  In  the  present  ease 
there  can  be  no  doubt  of  the  intention  of 
the  testator.  In  fact,  the  majority  (pin- 
ion states  that  it  is  clear  that  the  testator 
intended  to  give  to  his  daughter  but  a  life 
estate  in  the  property.  It  Is,  however,  held 
that  she  takes  an  estata  in  fee  under  the 
rule  in  Sheltey's  Case.  This  rule  frequently 
tends  to  defeat  the  intention  of  the  testa- 
tor, and  is  enforced  only  where  the  languai^ 
used  by  him  in  disposing  of  his  estate  must 
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be  construed  under  the  rule.  If  his  inten- 
tion clearly  appears  by  the  language  f>f  the 
whole  testament,  Shelley's  rule  cannot  be 
applied  to  ft  part  of  the  will  so  as  to  defeat 
the  manifest  intention  as  disclosed  hj  the 
whole  instrument.  The  intent  of  a  testa- 
tor is  to  be  gathered  from  his  entire  will 
rather  than  from  the  terms  of  a  particular 
devise  which,  regarded  alone,  might  be  Ln- 
consistent  with  his  testamentary  sehenw  as 
a  whole.  Dean  t.  Winton,  160  Pa.  227, 
232,  24  Atl.  664. 

The  dispositive  part  ot  the  will  is  aa  fol' 
lows;  "I  give  and  devise  to  my  said  irifc^ 
Amelia,  my  real  estate.  .  .  .  She  to 
have  and  to  hold  the  same  for  and  durii^ 
the  term  of  her  natural  life.  .  .  .  And 
immediately  after  the  death  of  my  sud 
wife,  I  give  and  devise  the  said  real  estete 
to  my  only  child  and  daughter,  Susan  Elis- 
abeth, for  and  during  the  term  <tf  her  nat- 
ural life,  .  .  .  and  after  the  death  M 
my  said  dr^jghter,  the  said  real  estate  shall 
descend  to  and  become  vested  in  the  chil- 
dren of  my  said  daughter,  should  she  have 
any,  in  fee  simple,  .  .  .  but  in  no  event 
whatever  shall  the  fee  simile  to  the  said 
real  estate  vest  in  my  wif^  Amelia,  or  my 
daughter,  Susan  ElizabeUi,  during  their 
lifetime  or  the  lifetime  of  either  of  tiiem." 
As  conceded  by  the  majority  of  the  court, 
it  is  clear  the  testator  int«i4ed  to  give  his 
daughter  but  a  life  estate  in  the  property. 
Why,  then,  is  it  held  that  he  did  not  give 
her  a  life  estate,  but  a  fee  sunplet  Be- 
cause, as  stated  i^  the  opinion,  it  is  "clear 
that  in  giving  her  thi^  (life)  estate,  he 
intended  to  make  her  a  source  Of  inheritable 
succession,  and  she  therefore  took  a  fee 
under  the  unbending  rule  in  Shelley's  Case 
as  applied  in  this  state." 

But  the  rule  is  silent  until  the  intention 
of  the  testator  is  ascertained.  Guthrie's 
Appeal,  37  Pa.  9.  In  the  case  at  bar  tiie 
testator  did  not  intend  to  make  Vbe  daugh- 
ter the  source  of  inheritable  succession. 
He  intended  what  he  said,  that  in  no  event 
should  she  take  a  fee  simple  estate  and 
hence  could  not  be  the  source  of  succession. 
He  intended  that  the  children  of  the  daugh- 
ter should  take  the  real  estate  frmn  him, 
and  not  from  her.  It  may  be  conceded 
that,  under  our  cases,  the  daughter  would 
have  been  the  source  of  soceession  if  the 
testator,  in  disposing  of  the  property,  had 
used  only  the  wwds:  "After  the  death  of  my 
said  daughter,  the  said  real  estate  ahall 
descend  to  uid  become  vested  in  tbe  ehil-' 
dren  of  my  said  daughter."  But  those  were 
not  the  only  operative  words  tjt  the  devise. 
Other  and  emphatie  language  in  the  will 
interpreting  and  limiting  the  operation  of 
those  words  was  subsequently  added  by  the 
testator.    The  acrivener   undmtood  the 
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judicial  conatruction  ol  the  clame  just 
quoted,  uid  that  it  created  a  fee  in  the  I 
daughter;  and  it  wai  to  meet  that  inter- 
pretation, and  to  prevent  its  consequence, 
that  be  added  immediately  after  the  clause : 
"But  in  no  event  whatever  shall  the  fee 
simple  to  the  said  real  estate  vest  in  my 
.  .  .  daughter."  The  two  clauses  must 
be  read  together,  and  when  thus  read  the 
language  of  the  devise,  under  tbe  settled 
rules  of  construction,  vests  in  the  daughter 
a  life  estate  in  the  property  and  the  re- 
mainder in  fee  in  her  children.  "It  may 
be."  says  Strong,  J.,  in  Sheets'  Estate,  62 
Pa.  257,  263,  "that,  if  the  first  clause  of 
the  sentence  stood  alone,  it  would  give  a 
fee  simple  to  those  children  in  the  real 
estate,  and  an  absolute  interest  in  the  per- 
sonal property.  But  in  the  same  sentence, 
as  well  as  in  those  that  follow  it,  the  testa- 
tor has  declared  in  effect  that  such  was 
not  his  intention."  Our  construction  gives 
effect  to  every  part  of  the  will,  and  carries 
out  the  unquestioned  intention  of  the  testa- 
tor. In  this  view,  the  rule  in  Shelley's  Case 
has  no  application,  as  the  words  of  the  de- 
Tise  do  not  bring  it  within  the  operation  of 
'the  rule. 

There  is  another  well-settled  rule  which 
the  doctrine  of  the  majority  opinion  con- 
travenes, and  that  is  that  an  estate  of  in- 
heritance in  real  estate  given  in  a  will  may 
be  reduced  to  a  lesser  estate  if  the  subse- 
quent language  of  the  instrument  unequiv- 
ocally shows  that  Buch  was  the  intention  of 
the  testator.  Mr.  Justice  Strong,  deliver- 
ing the  opinion  in  Sheets'  Kstate,  supra, 
and  quoting  from  1  Jarman  on  Wills,  436, 
says:  "Ko  principle  is  better  settled  than 
that,  if  a  testator  in  one  part  of  his  will 
give  to  a  person  an  estate  of  inheritance  of 
lands  or  an  absolute  interest  in  personalty, 
and  in  subsequent  passages  unequivocally 
shows  that  he  means  the  devisee  or  legatee 
to  take  a  lesser  interest  only,  the  prior  gift 
is  restricted  accordingly.  Subsequent  pro- 
Tiflions  will  not  avail  to  take  from  an  es- 
tate previously  given  qualities  that  the  law 
regards  as  inseparable  from  it,  aa,  for  ex- 
ample,  alienability;  but  they  are  operative 
to  define  tbe  estate  given,  and  to  show  that 
what  without  them  might  be  a  fee  was 
intended  to  be  a  lesser  right."  This  lan- 
guage is  quoted  and  the  principle  approved 
in  Snyder's  Appeal,  95  Pa.  174;  Good  v. 
Fichthom,  144  Pa.  287,  27  Am.  St.  Hep. 
630,  22  Atl.  1032;  Krebs's  Estate.  184-  Pa. 
222,  39  Atl.  66;  Shower's  Estate,  211  Pa. 
297,  60  Atl.  789. 

The  majority  opinion  construes  the 
words  "descend  to"  and  "become  vested  in" 
aa  standing  alone,  and  not  controlled  or 
affected  by  the  subsequent  positive  declara- 
ti<m  that  they  shall  not  be  interpreted  lo 
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as  to  create  in  the  dau^ter  a  fee  simple 
I  estate.  This  construction  ignores  the  car- 
dinal rule  time  and  again  announced  in  all 
jurisdictions,  that  a  will  shall  be  construed 
from  its  four  comers,  and  that  all  parts  of 
it  shall  be  made  to  harmonize  if  possible. 
"It  is  one  of  tbe  general  rules  in  constru- 
ing a  will,"  says  Mercur,  Chief  Justice,  in 
Miller's  Appeal,  113  Pa.  459,  467,  6  Atl. 
717,  "that  all  the  parts  thereof  are  to  be 
construed  in  relation  to  each  other,  so,  if 
possible,  aa  to  form  one  consistent  whole. 
The  intent  of  the  testator  is  to  be  deduced 
from  the  language  of  the  will  taken  aa  a 
whole.  The  inquiry  is  not  necessarily  lim- 
ited to  a  consideration  of  the  particular 
devisee,  but  includes  the  whole  instrument." 
Here  a  particular  devise  is  considered  alone 
without  regard  to  its  relation  to  a  corre- 
lated clause,  thereby  defeating  tbe  manifest 
intention  of  the  testator  and  vesting  in  the 
daughter  a  fee  simple  estate,  contrary  to 
the  language  of  the  devise  and  to  the  tes- 
tator's expressed  declaration. 

I  would  reverse  the  judgment  and  enter 
judgment  t<a  the  plaintiff  on  tiu  ease 
stated. 

Moschzlflker,  J.,  dissenting: 
In  view  of  the  fact  that  the  testator  pro- 
vides that  "in  no  event  whatever  shall  the 
fee  simple  to  the  said  real  estate  vest  in 
.  .  .  my  daughter,"  it  seems  to  me  that 
this  is  the  same  aa  though  he  had  provided 
that  tbe  words  "shall  descend  to  and  be- 
come vested  in"  should  be  construed  to 
mean  "shall  descend  from  me  and  go  to." 
Donovan  v.  Woodworth,  234  Pa.  507,  83 
Atl.  425.  If  the  will  is  thus  read,  no  vio- 
lence is  done  to  the  words  used,  no  depar- 
ture is  made  from  the  rule  in  Shelley's  Case, 
and  the  clear  intent  of  the  teatator  is  given 
effect.  I  believe  that  the  will  can  and 
should  be  so  read,  and  for  this  reason  I 
must  dissent  from  the  majori^  opinicm. 


WEST  VmctNIA  SITPREMX!  OOVBT 
OF  APPSALS. 

STATE  OF  WEST  YIBOINIA 
v. 

W.  J.  MASSIE.  PUT.  in  Err. 

(—  W.  Va.  — ,  78  S.  E.  382.) 

Indictment  —  obstrnctlnc  pnblio  road 
—  sofflclencr. 

1.  An  indictment,  under  §  ISlSaBO,  Cods 
Supp.  1909,  for  obstructing  a  public  road* 

Headnotes  by  Milleh,  J. 

Jfote,'^ Indictment:  rejection  aa  aur- 
pluaage  of  matter  tchteh  tends  to  nap- 
ative  offenae  otherwtae  atated. 

In  general,  as  to  mffieiencgr  of  indictment 
for  iutntorj  offense,  see  nocei  to  Com.  me 
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which  charges  that  defendant  "did  know- 
ingly, wilfully,  and  unlawfully  obstruct 
a  certain  rood  and  pasa  way,  to  wit, 
the  road  and  pass  way  leading  from  the  land 
of  S.  A,  Parker,  in  Jumping  Branch  Dis- 
trict, adjoining  the  said  \V.  J.  MasBie,  over 
the  lands  of  said  Jlaesie,  where  he  now  re- 
sides, in  said  district,  to  the  puhlic  coun- 
ty road  leading  from  Jumping  llranch  to 
Flat  Top,  by  tlien  and  tUorc  unlawfully 
locking  a  gate  over  and  across  saiil  road 
and  pass  way,  and  continuing  tUe  same  from 
said  time  hitlierto,  in  consequence  of  said 
unlawfully  locking  of  said  gate  by  the  de- 
fendant, W.  J.  Massie,  eaid  road  and  pass 
way  was  rendered  impassable  for  all  the 
time  aforcsnid,  said  road  and  pass  way 
being  lawfully  owned  by  and  used  by  said 
A.  S.  Parker  at  the  time  aforesaid,  againxt 
the  peace  and  .dignity  of  the  state,"  omit- 
tine  the  words,  "and  to  wliicb  road  the  pul>- 
lic  lias  the  right  of  or  is  not  denied  the  use," 
employed   in  §   ]  51  Sal ,  d  e  fi  n  i  ng  a  public 

of  Allegheny  County  v.  Weiss,  11  L.R.A. 
530,  and  State  v.  Bush,  13  I..R.A.  607. 

The  cases  are  in  accord  with  State  v. 
Mabstk,  that  matter  negativing  an  offense 
otherwise  stated  cannot  be  rejected  as  sur- 
plusage. The  general  rule  in  regard  to  re- 
jection of  unnecessary  matter  as  surplusage 
is  thus  stated  in  22  Cyc.  367:  "The  fact 
that  an  indictment  contains  immaterial  and 
unnecessary  matter  will  not  render  it  bad 
where  such  matter  may  be  rejected  as  sur- 
plusage, the  rule  being  that  if,  after  the 
rejection  of  surplusage,  enough  remains  to 
constitute  a  valid  charge  of  tfie  oifense,  the 
indictment  will  be  sustained."  But  this 
rule  does  not  apply  in  cases  where  the  super- 
fluous matter  negatives  the  commissioD  of 
a  crime. 

In  State  Leonard,  171  Ho.  622,  94 
Am.  St.  Rep.  708,  71  S.  W.  1017,  the  court 
said  that  among  the  cases  to  which  its 
attention  had  been  called,  there  was  no  case 
which  went  to  the  extent  of  saying  (hat 
even  an  unnecessary  allegation  that  was  so 
repugnant  and  inconsistent  with  the  main 
charge,  as  to  show  that  no  ofTense  had  been 
committed,  would  be  treated  as  surplusage; 
that  if  a  state  of  facts  was  admitted  which 
showed  that  the  defendant  could  not  be  con- 
victed of  the  offense  charged,  he  ought  not 
to  be  put  upon  trial  therefor.  And  the 
court  suggested  as  an  analogy  an  announce- 
ment by  the  counsel  for  the  state  in  open 
court,  when  the  case  was  called  for  trial, 
that  some  material  fact  necessary  to  the 
conviction  of  the  defendant  did  not  in  fact 
exist,  and  he  would  be  unable  to  prove  it. 

It  was  accordingly  held  in  Plate  v.  Leon- 
ard, supra,  that  an  indictment  was  insuffi- 
cient which  charged  defendant  with  having 
in  his  possession  a  forged  railroad  ticket 
providing  that  it  should  be  good  when  offi- 
cially dated,  and  that  any  alteration  ren- 
dered it  void;  and  which  also  charged  that 
the  date  stamp  was  "obliterated  and  erased," 
and  did  not  state  the  substitution  of  a 
forged  olTieial  date.  The  theory  was  that 
the  recital  of  the  obliteration  of  the  stamp, 
without  the  substitution  of  a  forged  stamp, 
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road,  is  bad  of  demurrer,  the  road  bo  de- 
scribed  being  a  private  road  not  covered 
by  the  statute. 

Same  —  laiiennge  ot  Btatvta  snper- 
fluous  matter  —  elTecC. 

2.  Though,  as  a  general  rule,  an  indict- 
ment for  a  statutory  offense  is  good  if  the 
offense  be  charged  in  the  language  of  the 
statute,  and  the  indictment  in  this  case 
would  have  been  good  if  it  had  been  con- 
fined to  the  language  of  said  §  ISlSaSO. 
nevertheless,  as  the  prosecutor  undertook 
to  include  therein  descriptive  matter  show- 
ing the  road  alleged  to  have  been  obstructed 
to  be  a  private,  and  not  a  public,  road, 
thereby  effectively  negativing  the  offense 
meant  to  be  covered  by  the  statute,  and 
showing  the  prosecution  not  maintainable, 
the  descriptive  language  cannot  be  rejected 
a8  RUrplusage  on  demurrer,  and  the  uidiet- 
ment  should  be  quashed. 

(May  6,  1913.) 

was  an  admisaion  that  the  ticket  in  the 
possession  of  the  defendant  did  not  have 

suflicient  closeness  of  resemblance  to  the 
genuine  ticket  to  mislead  or  deceive,  one  of 
the  elements  that  gave  validity  to  the  genu- 
ine ticket  being  thus  obliterated. 

In  State  v.  Woyland,  1-26  Mo.  App.  723, 
105  S.  W.  660,  it  was  said  that  a  statute* 
providing  tliat  trials  will  not  be  disturl}ed 
nor  judgments  arrested  on  account  of  "a 
repugnant  allegation,  when  there  is  sulfi- 
cient  matter  alleged  to  indicate  the  crime 
and  person  charged,"  would  not  permit 
such  a  contradiction  as  negatives  a  crime. 

In  State  v.  McConnell,  240  Mo.  2CD,  144 
S.  W.  830,  the  court,  in  holding  tiie  informa- 
tion in  that  case  sufficient,  said:  "We  are 
not  unmindful  of  the  rule  that  an  allega- 
tion in  an  information  which  discloses  that 
no  crime  has  been  committed  cannot  be 
rejected  aa  surplusage." 

Upon  the  principle  that  matter  in  an  in- 
formation deaeriptive  of  the  particular  way 
in  which  an  offense  was  committed  cannot 
he  rejected  as  surplusage,  and  that  if  such 
matter  shows  that  no  oflTense  was  in  fact 
committed,  the  information  should  be 
quashed,  it  was  faeld  in  Raymond  v.  Peo- 
ple, 0  IlL  App.  344,  that  an  information 
should  be  quashed  which  charged  defendant 
with  patronizing  a  house  of  ill  fame  "by 
being  an  inmate  thereof,"  where  the  stat- 
ute simply  punished  those  who  k-ept  or 
patronized  such  houses.  It  was  said  that  at 
common  lav  the  inmates  were  not  indict* 
able,  and  that  the  patrons,  within  the  mean- 
ing of  the  statute,  were  the  frequenters, 
and  not  the  inmates.  Therefore  the  addi- 
tional allegation  in  the  information  dia- 
clnsed  that  the  offense  was  not  within  the 
statute. 

To  the  same  elTeet  is  State  t.  Mahan,  2 
Ala.  340,  holding  that  where  an  indictment 
based  upon  a  statute  contains  unnec»sai7 
matter  which  shows  that  it  does  not  fall 
within  the  statute,  a  demurrer  should  be 
sustained.  In  that  case  the  indictment 
charged  the  defendant  with  betting  on  the 
result  of  an  election,  and  also  cmtoined  al- 
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f?  RROR  to  the  Circuit  Court  for  Sum- 
iL  mers  County  to  review  a  judgment 
Convicting  defendant  of  unlawfully  ob- 
structing a  road.  Reversed. 

The  facte  are  stated  in  the  opinion. 

Mr.  R.  F.  Danlap.  for  plaintiff  in  er- 
ror: 

The  criminal  statute  of  West  Virginia 
does  not  apply  to  the  obstruction  of  a  pri- 
vate or  individual  pass  way. 

Words  in  a  statute  are  presumed  to  be 
used  in  their  ordinary  and  popular  mean- 
injir< 

Funkhouser  v.  Spahr,  102  Va.  30fi,  46 
S.  E.  379;  Altmever  v.  Caufleld,  37  W.  Va. 
847,  17  S.  E.  409. 

The  word  "road"  is  synonymous  with 
"highway." 

Heiple  v.  East  Portland.  13  Or.  97,  8 
Poe.  907;  Bespublica  v.  Arnold.  3  Yeatea, 

locmtions  showinf;  that  the  election  had 
taken  place  several  months  previous  to  the 
time  of  making  the  bet;  and  the  statute 
applied  only  to  bets  on  nn  election  not  yet 
consummated.  The  court  said  that  in  f^en- 
eral  it  was  sufficient  for  the  indictment  to 
charge  the  offense  in  the  terms  of  the  stat- 
ute, but  that  if  the  superfluous  allegations 
showed  a  case  not  wittiin  the  statute,  the 
several  allegations  became  repugnant  to 
«>ach  other,  end  the  indictment  was  bad  on 
demurrer; 

An  indictment  is  insiifficicnt  which  shows 
that  the  finding  of  the  grand  jury  was  based 
upon  a  law  which  had  been  repealed.  Unit- 
ed States  V.  Goodwin.  20  Fed.  2.37.  In  this 
instanca  the  indictment  recited  that  an 
attorney  had  received  a  fee  of  more  than 
$10  for  his  services  in  aiding  an  applicant 
for  a  pension,  and  that  the  samp  was  unlaw- 
ful "under  the  laws  of  the  TTnited  States, 
and  the  provisions  contained  in  the  Re- 
vised Statutes  of  the  United  States  in  the 
title  pertaining  to  pensions."  It  appeared 
th  at,  wh  i  le  tliere  was  a  statute  mak  i  ng 
sueh  action  illegal,  the  same  was  not  in 
the  Revised  Statutes  nor  in  the  title  per- 
taining to  pensions;  Init  that  the  new  stat- 
ute on  the  matter  had  repealed  the  former 
law  under  which  the  indictment  was  found. 
The  court  said  that  tlie  words,  "in  the  Re- 
vised Statutes  of  the  I'nited  States  in  the 
title  pertaining  to  pensions,"  could  not  be 
rejected  as  surplusage,  because  they  lim- 
ited the  expression,  "laws  of  the  United 
States,"  and  pointed  out  particularly  the 
law  on  which  the  indictment  was  found; 
that  if  there  had  been  no  allegation  in  the 
indictment  as  to  the  law,  it  might  have 
been  sustained,  but  as  the  allegation  math- 
it  evident  that  the  finding  was  upon  a  law 
which  bad  been  repealed,  the  judgment  must 
be  arrested. 

The  general  rule  laid  down  In  State  v. 
Massie,  and  supported  by  the  other  cases 
in  this  note  seems,  at  first  observation,  to 
be  out  of  harmony  with  that  in  State  v. 
Ferrato,  72  Wash. '112,  120  Pae.  808.  where 
the  court  said  that,  "in  the  absence  of  a 
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417;  State  v.  Chesapeake  A  0.  R.  Co.  24 
W.  Va.  811 ;  State  v.  Dry  Fork  R.  Co.  50 
W.  Va.  235,  40  S.  E.  447. 

Indictments  must  "explicitly  charge  all 
the  facts  and  circumstances  which  consti- 
tute the  crime,  so  that  the  courts  can  cer- 
tainly see  on  the  face  of  the  indictment, 
as  a  question  of  law,  afterwards,  when 
these  facts  and  circumstances  are  confessed 
or  proven  to  be  true,  that  the  crime  has 
been  committed,  and  behold  upon  the  rec- 
ord an  undoubted  warrant  for  awarding 
the  judgment  of  the  law." 

Fitch  v.  Com.  92  Va.  824,  24  S.  B.  272j 
State  V.  Whitter,  18  W.  Va.  306. 

Mr.  A.  A.  Lllljr,  Attorney  General,  for 
the  State: 

The  indictment  follows  the  language  of 
the  statute,  and  is  good. 
Johnson  v.  Com.  24  Gratt.  055;  Helf- 


motion  to  strike,  or  make  more  definite  and 
certain,  the  parts  of  the  information  which 
are  relied  on  to  show  that  no  crime  is 
charged  may  be  rejected  as  surplusage,  and 
enough  will  be  left  under  our  practice  al- 
lowing a  crime  to  he  charged  m  the  lan- 
guage of  the  statute  to  pass  the  grounds  of 
demurrer."  An  examination  of  that  case, 
however,  shows  that  the  unnecessary  alle< 
gations  did  not.  according  to  the  court's 
construction,  negative  the  commission  of  the 
crime,  although  it  was  so  contended.  But 
the  information,  after  setting  forth  the  com- 
mission of  larceny  according  to  the  stat- 
ute, also  alleged  the  manner  of  the  larceny, 
in  that  it  was  by  a  certain  game  of  chance 
nr  skill,  through  which  the  court  held  that 
larceny  as  defined  by  the  statute  might  be 
committed,  when  accompanied  by  the  fraudu- 
lent methods  also  alk^;ed  in  the  informa- 
tion. 

In  a  number  of  cases  where  the  surplus 
allegations  did  not  tend  to  negative  an 
offense  otherwise  stated,  the  court  lias  in- 
fercntially  given  support  to  the  general 
rule  laid  down  in  State  v.  Mabsie  and 
the  other  authorities  above  cited,  by  stat- 
ing, in  effect,  that  unless  the  unnecessary 
matter  constituted  a  legal  justificBtion  or 
negatived  the  offense  charged,  it  might  be 
rejected  as  surplusage  (excepting  also,  of 
course,  other  conditions  not  within  the 
scope  of  this  note,  for  instance,  that  it  is 
not  descriptive  of  the  identity  of  the  of- 
fense). Among  possible  other  cases  of  this 
class  are  the  following:  State  v.  Barrett, 
121  La.  10r,8,  46  So.  1016;  Trout  v.  SUte, 
111  Ind.  49a.  12  N.  E.  100.5:  Watson  v. 
State,  ni  Ind.  599,  12  N.  E.  1008;  State  v. 
Mavberrv,  48  Me.  218;  State  v.  Kendall, 
38  Neb.  817,  57  N.  W.  .12;>  (the  court  say- 
ing that  if  the  unnecessary  matter  hod  been 
of  such  a  nature  as  to  negative  the  other 
averments,  it  was  probable  the  state  ought 
not  to  have  been  permitted  to  strike  it 
out,  but  that  such  matter  might  be  stricken 
out  where  it  did  not  tend  to  negative  any 
of  the  essential  averments ) ;  Haae  v.  State, 
74  Neb.  403,  105  N.  W.  253.        R.  E.  H. 
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rick  T.  Cam.  29  Oratt.  844;  State  Jones, 
63  W.  Va.  fl]3,  45  S.  E.  916;  Smith  v. 
Com.  85  Vm.  924,  9  8.  B.  148;  SUte  v. 
Snow,  81  Iowa,  642.  11  L.ILA.  8S5,  4,1  K. 
W.  77T. 

tt  is  vithin  the  province  of  the  legisla- 
ture to  determine  what  shall  constitute  a 
road  for  the  obstruction  of  which  an  in- 
dictment will  lie. 

EUiott,  Roads  &  Streets,  2d  ed.  |  0. 

Miller,  deUvered  the  opinion  of  the 
eourt: 

The  indictment  ehargea  ttiat  defendant  on 
the  16th  Abj  of  Febmary,  1911,  in  the 
county  of  Summers,  "did  knowingly,  wil- 
tnUj,  and  unlawful^  d)struet  a  mrtain 
road  and  pass  way,  to  wit^  the  road  and 
pass  way  leading  fran  the  land  of  S.  A. 
Parker,  in  Jumping  Branch  District,  ad- 
joining the  said  W.  J.  Massie,  orer  the 
lands  of  said  Sfossie,  where  he  now  resides, 
in  said  district,  to  the  public  county  road 
leading  from  Jumping  Branch  to  Flat  Top, 
by  then  and  there  unlawfully  locking  a 
gate  over  and  across  said  road  and  pass 
way,  and  continuing  the  same  from  said 
tiine  hitherto,  in  consequence  of  said  un- 
lawfully locking  of  said  gate  by  the  de- 
fendant, W.  J.  Massie,  said  road  and  pass 
way  was  rendered  impassable  for  all  the 
time  aforesaid,  said  road  and  pass  way 
being  lawfully  owned  by  and  uried  by  said 
A.  S.  Parker  at  the  time  aforesaid,  against 
the  peace  and  dignity  of  the  state."  The 
sole  question  presented  is,  Does  the  indict- 
ment charge  an  offense  under  the  statute, 
or  should  the  demurrer  or  motion  to  quash 
have  been  sustained? 

Prior  to  eha^tter  52,  Acts  1909,  SS  ISl&al 
and  ISlSaBO,  Code  Supp.  1909,  we  had 
held  in  State  v.  Dry  Fork  R.  Co.  60  W. 
Va.  236,  40  8.  E.  447,  and  State  t.  Chesa- 
peake ft  O.  R.  Co.  24  W.  Va.  809,  that  "to 
sustain  an  indictment  for  obstructing  a 
public  road.  It  must  be  shown  that  the 
road  is  a  public  one,  not  merely  a  private 
road."  Section  ISlSaSO  on  which  the  in- 
dictment in  this  case  was  found,  provides: 
"Any  person  who  shall  .  .  .  obstruct 
or  injure  any  road  .  .  .  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  be 
fined  not  less  than  ten  nor  more  than  fifty 
dollars."  Section  1615al  defines  public 
road  as  follows:  "A  public  road  within 
the  meaning  of  this  chapter,  includes  any 
road  leading  from  any  other  public  road 
over  one  or  more  person's  land  to  another 
person's  land,  and  which  has  been  estab- 
lished for  the  oonvenience  of  one  or  more 
residents  or  landowners  or  persons  or  cor- 
pwatioD  owning  or  occupying  or  desiring 
to  use  or  occupy  lands  which  cannot  be 
readied  by  any  other  public  road-  and  to 
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which  road  the  public  has  the  riglit  ti  or 
is  not  dmied  the  use." 

It  is  to  be  observed,  of  course,  that  | 
1015a80  does  not  use  the  word  "publie 
road;**  neither  did  %  45,  ehapter  43,  Cods 
1899,  involve  in  State  t.  Dry  Foric  R.  Co. 
supra.  Nevertheless,  that  case  and  prior 
cases  said  the  road  intended  was  a  public 
road.  Moreover,  %  ISlfial,  uses  the  words, 
"which  cannot  be  reached  by  any  other 
publie  road,**  implying  that  the  road  in- 
tended to  be  protected  must  itself  be  a 
public  road. 

But  the  question  here  is,  Does  the  indict- 
ment deaeiibe  a  publie  road  within  the 
meaning  of  said  |  lS15alT  We  think  not. 
The  road  there  descrilied  is  charged  to  be 
lawfully  owned  and  used  by  A.  8.  Parker, 
the  prosecuting  witness,  sud  it  is  not 
charged,  in  the  language  of  the  statute  or 
in  equivalent  words,  to  be  a  road  "to  which 

.  .  .  the  publie  has  the  right  oi  or 
is  not  denied  the  use."  The  road  described 
is  plainly  a  private  road.  If,  as  the  indict- 
ment allies,  it  is  lawfully  owned  and 
used  by  Parker,  presunwbly  it  is  not  a 
road  which  the  public  bad -the  "right  of 
or  is  not  denied  the  use." 

It  is  argued,  however,  and  as  the  eases 
cited  hold,  that  when  an  indictment  for 
a  statutory  offense  foIloWB  tiie  language 
of  the  statute,  it  is  generally  good.  Ji^n- 
son  V.  Com.  24  Grstt.  556;  Helfriek  Com. 
29  Oratt  844;  State  v.  Jones,  63  W.  Va. 
613,  46  S.  E.  016;  Smith  v.  Com.  85  Va. 
924,  9  S.  E.  148.  And  so  in  this  case,  if 
the  public  prosecutor  had  confined  himself 
to  the  language  of  $  lei&aSO,  charging  de- 
fendant simply  with  obstructing  a  road, 
sufficiently  locating  it  for  the  purposes  of 
identification,  that,  under  the  authorities, 
would  have  been  sufficient,  and  proof  that 
the  road  was  of  the  kind  and  description 
covered  by  %  1615al  would  have  been  ad- 
missible. State  V.  Dry  Fork  R.  Oo.  and 
State  V.  Chesspeake  ft  0.  R.  Co.  supra. 
The  word  "road"  as  used  in  §  45,  chapter 
43,  of  the  Code,  in  force  at  the  time  of  those 
decisions,  was  held  to  mean  publie  road, 
and  not  to  apply  to  a  private  road,  but  to 
public  roads  only,  and  that  the  proof  upon 
tlte  trial  must  he  tiiat  the  road  obstructed 
was  in  fact  a  publie  road. 

But  it  is  said  the  eourt  may  propalj 
treat  the  additional  W(»ds  of  deseriptloa  ss 
surplusage,  and  as  the  evidence  is  not 
brought  up,  we  must  assume  the  proof  sus- 
tained the  indictment.  This  is  a  correct 
proposition  if  the  words  may  properly  be 
treated  as  surplussge.  State  v.  Hall,  26 
W.  Va.  236;  State  t.  Pendergast,  20  W. 
Va.  672;  Boyle  v.  Com.  14  Qratt.  074,  Anna. 
Mon.  Note.  630. 

But  what  words  or  matter  of  an  indlct> 
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nent  maj  b«  properly  treated  as  surplus- 
age T  In  State  r.  Ball,  the  indictment, 
otherwise  good,  was  held  not  to  be  vitiated 
because  its  conclusion  contained  surplus 
matter  not  necessary  to  be  proved.  State 
T.  Pendergast  is  not  much  in  point,  though 
cited  for  the  proposition  in  State  t.  Hall. 
The  point  presented  here  is  rather  a  nice 
one,  but  nevertheless  vital,  and  should 
have  proper  consideration.  Joyce  on  Indict- 
ment, S  263,  says:  "It  is  a  general  rule 
that  an  indictment  will  not  be  vitiated 
by  matter  which  is  mere  surplusage,  and 
that  such  matter  need  not  be  proved." 
But  in  §  267  he  says:  "The  principle  of 
law  which  permits  unnecessary  and  harm- 
less all^ations  in  an  indictment  to  be  dis- 
regarded as  surplusage  does  not  authorize 
the  court  to  garble  the  indictment,  regard- 
less of  its  general  tenor  and  scope,  so  as 
to  entirely  change  the  meaning.  And  while 
immaterial  averments  may  be  rejected, 
'there  cannot  be  a  rejection  as  surplusage 
of  an  averment  which  ia  descriptive  of  the 
identity  of  that  which  is  legally  essential 
to  the  claim  or  charge,  and  this  includes 
those  allegations  which  operate  by  way  of 
description  or  limitation  on  that  wliich  is 
material."  See  also  same  book,  $  421. 
Mr.  Bishop  (2  Bishop,  New  Crim.  Proc.  % 
482)  says:  "Unnecessary  matter  of  a  sort, 
or  so  averred  as,  to  negative  the  ofTense 
meant,  or  otherwise  to  show  the  prosecu- 
tion not  maintainable,  cannot  be  rejected 
as  surplusage."  In  6  Comyns's  Dig.  1826 
ed.  chapter  29,  page  61,  it  is  said:  "Sur- 
plusage does  not  hurt."  "Yet,  if  a  man, 
by  the  allegation  of  a  thing  not  necessary, 
shows  that  he  had  no  cause  of  action,  this, 
though  surplusage,  shall  hurt;  as,  in  assize, 
if  the  plaintiff  makes  a  title  which  he  need 
not,  and  the  title  is  not  good,  the  whole 
■hall  abate."  See  also  other  illustrations 
there  given.  In  Com.  v.  Atwood,  11  Mass. 
93,  we  find  this:  "We  cannot  reject  as 
surplusage  what  may  have  been  the  ground 
of  the  conviction."  In  State  v.  Copp,  16 
N.  H.  212,  it  is  held  that  a  descriptive  aver- 
ment must  be  laid  as  proved,  and,  aa  ap- 
plying to  the  case  then  before  the  court, 
it  is  said:  "In  an  indictment  for  resist- 
ing a  deputy  sheriff  in  the  discharge  of  bis 
duty,  an  averment  that  the  sheriff  was 
n^lly  appointed  and  duly  qualified'  ia  de- 
scriptive, and  must  be  proved."  Again,  in 
Bute  V.  Canney,  19  N.  H.  136,  the  indict- 
ment alleged  that  the  prisoner  "broke  and  en- 
tered the  store  of  one  Merrill,"  and  certain 
goods  "in  the  shop  aforesaid  then  and  there 
being,  then  and  there  in  the  shop  aforesaid, 
feloniously  did  steal,  take,  and  carry 
away.'*  It  was  held  that  the  words  "store" 
and  "shop,"  as  in  $  9  of  cliapter  216.  Re- 
vised Statutes,  were  not  synonymous;  that 
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the  word  "shop,"  being  descriptive  of  the 
place  where  the  larceny  was  committed, 
could  not  be  rejected  as  surplusage,  and  that 
the  demurrer  was  well  taken.  In  I^wis  v. 
State,  113  Ind.  SO,  14  N.  E.  802,  the  indict- 
ment was  under  §  1760,  Rev.  Stat.  1881, 
for  the  larceny  of  money.  The  court  held 
that  in  such  an  indictment  it  was  only  nec- 
essary to  describe  the  money  stolen  simply 
as  money,  but  that  if  a  particular  descrip- 
tion was  given,  it  must  be  proved  substan- 
tially as  charged,  or  a  verdict  of  conviction 
could  not  be  sustained.  In  Fulford  v. 
State,  60  Ga.  693,  the  court  considered  the 
question,  "When  do  averments  which  might 
have  been  omitted  become  material,  or,  at 
least,'  so  enter  into  the  indictment  as 
framed  that  they  cannot  be  stricken  or 
rejected  as  surplusage  T"  The  court  an- 
swered the  question  in  part,  as  follows: 
"Starkle  on  Evidence,  volume  3,  page  1639, 
says  it  is  a  most  general  rule  that  no  al- 
legation which  is  descriptive  of  the  identity 
of  that  which  is  legally  essential  to  the 
claim  or  charge  can  ever  be  rejected;  and 
on  page  1642,  same  volume,  makes  it  more 
specific  by  restating  the  rule  thus:  ^The 
position  that  descriptive  averments  cannot 
be  rejected  extends  to  all  allegations  which 
operate  by  way  of  description  or  limitation 
of  that  which  is  material.'  Biehop  saya: 
'If  the  indictment  sets  out  the  offense  as 
done  in  a  particular  way,  the  proof  must 
show  it  BO,  or  there  will  be  a  variance. 
And  where  there  is  a  necessary  allegation 
which  cannot  be  rejected,  yet  the  pleader 
makes  it  unnecessarily  minute  in  the  way  of 
description,  the  proof  must  satisfy  the  de- 
scription as  well  as  the  main  part,  since 
the  one  is  essential  to  the  identity  of  the 
other.'  1  Bishop,  Crim.  Proc.  §§  234,  236. 
If  the  prosecutor  state  the  offense  with 
unnecessary  particularity,  he  will  be  bound 
by  that  statement,  and  must  prove  it  as 
laid.  United  States  v.  Brown,  3  McLean, 
233,  Fed.  Caa.  No.  14,666;  Rer  v.  Dowlin, 
6  T.  R.  311."  The  principles  of  these  au- 
thorities are  covered  in  the  text  in  22  Cyc. 
370,  with  citation  of  other  decisions  in 
note. 

The  principles  laid  down  in  the  text- 
books and  court  decisions  referred  to  w« 
think  render  the  indictment  in  this  eaae 
bad  on  demurrer,  and  in  our  opinion  ih.9 
demurrer  and  motion  to  quash  should  have 
been  sustained.  It  may  be  said  that  the 
evidence  showed  the  road  to  be  a  public 
road  within  the  definition  given  in  the 
statute;  but  assume  that  it  did,  was  it 
admissible  under  the  indictment,  which 
clearly  described  a  private  road;  was  there 
not  a  fatal  variance!  We  think  so.  De- 
fendant was  entitled  on  bis  trial  to  stand 
on  the  indictment  and  the  offense  charged 
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as  laid.  Having  charfrod  the  obstruction 
of  a  private  way  or  roail,  drarly  the  atate 
was  not  entitird  to  prove  the  obstruction 
of  R  public  road,  llie  record  in  this  case 
Rtrongly  evinces,  vhat  ia  probably  the  fact, 
that  th«  controversy  involved  was  one  be- 
tween neighbors  over  a  purely  private  way 
or  road,  in  wliicli  the  public  had  no  interest. 
Sucli  cases  have  no  place  in  the  criminal 
courts. 

We  are  of  opinion,  for  the  reasons  given, 
to  reverse  the  judgment  and  to  enter  sncb 
judgment  here  as  wc  think  the  Circuit 
Court  should  have  entered,  quashing  the 
indictment  and  discharging  the  prisoner 
from  furtlier  prosecution. 


GEORGIA  BUPKEMB  COURT. 

AMBITRSEN    irVDRAULIC  CONSTRUC- 
TION COiMPANY  et  al.,  Plffs.  in  Err., 
v. 

NORTHERN  CONTRACTING  COMPANY 
et  al. 

{—  Ga.  — ,  78  S.  E.  340.) 

Abatement  —  pending:  action  in  other 
stole. 

1.  The  pendency  of  a  suit  in  one  state 
between  the  same  parties  and  for  the  same 
cause  of  action  furnishes  no  cause  to  stay 
or  abate  a  new  suit  brought  in  a  court  of 
another  state. 

Same  —  reversal  of  parties. 

2.  This  rule  applies  as  well  where  the 
second  suit  is  instituted  by  the  defendant 
in  the  first  suit,  as  where  the  plaintiff  in 
both  actions  is  the  same  person. 
Injunction  against  suit  in  other  state, 

3.  The  rule  in  equity  is  analogous  to  that 
at  law,  and  the  pendency  in  equity  of  the 
flame  cause  of  action  between  tlie  same  par- 
ties will  not  authorize  an  injunction  against 
a  subsequent  action  at  law  in  another  state 
by  the  defcn<lant  agninnt  the  plaintiff,  unlcs» 
it  appears  that  the  prosecution  of  the  sec- 
ond suit  would  be  inequitable  and  unjust. 

Kvldence   —   aufficiency   —  enjoining 
suit. 

4.  Tlie  facts  of  this  case  examined,  and 
it  is  held  tliat  the  court  should  not  have 
enjoined  the  prosecution  of  the  common-h.w 
action  for  damages  for  a  breach  of  contract 
brought  by  the  defendant  against  the  plain- 
tiff in  the  first  suit  in  the  state  of  New 

Headnotes  by  Evans,  F.  J. 

Xotc.  —  For  injunction  against  action  or 
proceeding  in  foreign  jurisdiction,  see  notes 
to  Thorndike  v.  Thorndike,  21  L.R.A.  71, 
and  O'Haire  v.  Burns,  25  L.R.A.{N.S.)  267. 
And  see  also  later  cases.  Mason  v.  Harlow. 
33  L.R.A.(X.S.)  234;  Jones  v.  Hughes,  42 
T..R.A.(N.S.)  .'■.0-2;  and  Freich  v.  Hinkley, 
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York,  where  the  plaintiff  bad  its  oorponte 
existence. 

.(May  13,  1913.) 

Pj>  RROR  to  the  Superior  Court  for  Rabun 
Id  County  to  review  a  judgment  in  plain- 
tiffs'  favor  in  an  acticm  brought  to  re- 
cover damages  for  breach  of  contract.  Re- 
versed. 

Statement  by  Evans,  P.  J.; 

The  N'orthern  Contracting  Company,  a 
corporation  of  the  state  of  New  York,  con- 
tracted with  the  Amburaen  Hydraulic  Con- 
struction Company,  a  corporation  of  the 
state  of  New  Jersey,  for  the  eoostruction 
of  a  dam  across  the  Tallulah  river,  in 
Rabun  county,  Georgia.  The  contract  was 
entered  into  on  June  27,  1912,  and  con- 
tained a  provision  that  "the  work  herein 
embraced  shall  be  wholly  completed  at  a 
date  not  later  than  March  1,  1S13,  time 
being  of  the  essence  hereof."  It  was  further 
covenanted  that,  if  at  any  time  durii^  the 
work  it  should  oppcar  by  report  of  the 
chief  engineer  of  the  Northern  Contracting 
Company  that  the  forces  employed,  the 
quantity  or  quality  of  tools,  appliances, 
or  workmen  provided,  or  the  progress  of 
the  work,  is  not  such  as  to  insure  the  com- 
pletion ^  the  work  within  the  stipulated 
time  or  according  to  specifications,  the 
Northern  Contracting  Company  may  serve 
a  written  notice  on  the  Ambursen  Com- 
pany to  supply  at  once  such  increase  of 
forces,  appliances,  or  tools,  and  to  canne 
such  improvement  in  the  character  of  the 
work,  so  as  to  conform  to  specifications, 
and  if,  on  the  expiration  of  ten  days  afti-r 
the  service  of  such  notice,  the  Ambursen 
Company  shall  have  failed  to  furnish  the 
Northern  Contracting  Company's  engi'neer 
satisfactory  evidence  of  the  Ambursen 
Company's  intention,  efforts,  and  ability 
to  immediately  furnish  the  requisite  ma- 
terial and  workmen  and  remedy  the  speci- 
fied deficiencies,  or  if  it  shall  appear  that 
the  Ambursen  Company  ia  insolvent  or 
bankrupt,  the  Northern  Contracting  Cora- 
pany  was  empowered  to  "enter  and  take 
possession  of  the  said  work,  or  any  part 
thereof,  with  the  tools,  materials,  pLint, 
appliances,  houses,  machinery,  and  other 
appurtenances  and  supplies  thereon  or  used 
in  connection  with  the  work,  and  hold  the 
same  for  security  for  any  and  all  damage 
or  liability  that  may  arise  by  reason  of  the 
nonfulfilment  of  this  contract  within  the 
time  herein  specified,  and  furthermore  may 
employ  the  said  tools,  materials,  plants, 
machinery,  and  other  appurtenanctA  and 
such  other  means  as  the  company  or  its 
engineer  may  deem  proper  to  complete  the 
work,  at  the  expense  of  the  contractor,  «nd 
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may  deduct  the  cost  of  the  same  irom  any  | 
payments  then  due  or  thereaft«r  beraming  ■ 
due  to  the  eonatructor,  and  the  constructor 
shall  pay  the  cost  thereof  to  the  company ; 
or  may  declare  such  contract  forfeited  as 
it  may  elect,** 

On  December  86. 1918,  the  Northern  Con- 
tracting Company  filed  in  the  superior 
court  of  Rabun  county  its  petition  against 
the  Ambiuraen  Hydraulic  Construction  Com- 
pany, its  superintendent  and  agent  in 
charge  of  the  work  of  building  the  dam, 
who  were  temporarily  residing  in  Rabun 
county,  alleging  that  the  Ambursen  Com- 
pany, in  pursuance  of  its  contract,  proceed- 
ed to  erect  a  dam  across  the  Tallulah  river, 
when,  without  excuse  or  justification,  it 
abandoned  its  contract  and  ceased  work 
on  December  19,  1912.  It  wu  further  al- 
lied that,  in  view  of  the  provisions  of  the 
contract  that  the  work  was  to  be  completed 
within  a  specified  time,  and,  on  the  happen- 
ing of  the  contingencies  authorizing  them 
so  to  do,  that  the  Northern  Contracting 
Company  entered  upon  and  took  possession 
of  the  work,  together  with  the  tools,  materi- 
als, plant,  apjdianccs,  houses,  machinery, 
and  other  supplies  thereon,  and  that  it 
purposes  holding  the  same  as  security  as 
provided  in  the  contract,  and  to  employ  the 
same,  together  with  such  other  appurtenan- 
ces and  other  means  as  it  and  its  engineer 
may  deem  proper,  to  complete  the  work 
accordii^  to  the  contract.  That  the  Am- 
bursen  Company  not  only  had  its  superin- 
tendent and  agent,  but  also  more  than  100 
employeea,  upon  the  work,  and  that  the 
Ambursen  Company  had  notified  petitioner 
that  they  will  not  permit  it  or  its  employees 
to  use  their  tools,  materials,  etc.,  and  that 
petitioner  has  a  force  of  laborers  of  its 
own  engaged  upon  a  part  of  the  work,  and 
that,  unless  the  Ambursen  Company  was 
restrained  frcmi  interfering  with  petitioner 
in  the  use  of  the  tools,  materials  etc.,  there 
would  be  not  only  danger  of  violence,  but 
that  the  tools,  materials,  etc.,  would  be 
injured  or  destroyed.  The  damage  claimed 
to  accrue  to  petitioner  from  the  defendant's 
violation  and  abandonment  of  its  contract 
was  alleged.  The  prayers  of  the  petition 
were  for  judgment  for  breach  of  contract; 
for  a  decree  ascertaining  what  are  the  tool», 
materials,  etc.,  described  in  the  contract, 
and  which  petitioner  holds  as  security  for 
damages  arising  from  the  defendant's  breach 
of  contract;  that  petitioner  be  decreed  to 
have  a  lien  in  the  nature  of  a  mortgage 
thereon,  to  secure  such  sums  as  they  may 
have  for  its  damages:  and  that  the  tools, 
materials,  etc.,  be  sold  in  satisfaction  of 
any  judcment  which  it  may  recover;  for 
injunction  against  interference  with  the 
premises  or  with  the  tools,  materials,  etc.} ' 
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I  for  general  relief  and  process.  The  defoid- 
■  antis  were  served  on  December  26,  1912, 
with  a  copy  of  the  suit,  proee^  and  order 
of  court  temporarily  restraining  the  defend* 
ants  as  prayed. 

On  December  31.  1912,  the  Ambursen 
Hydraulic  Construction  Company  and  Bur* 
ton  Thompson  filed  in  the  supreme  court  of 
New  York,  in  the  county  of  Nassau,  a  suit 
against  the  Northern  Contivcting  Company 
and  the  Georgia  Railway  A  Power  Com- 
pany. In  this  suit  the  contract  between  It 
and  the  defendant  company  was  set  out, 
and  it  was  allied  that  the  defendant  had 
failed  to  comply  with  the  contract  in  many 
I>articulars,  by  reason  whereof  the  plaintiff 
was  unable  to  carry  out  and  perform  the 
terms  of  the  contract  on  its  part.  It  waa 
further  alleged  that  the  dam  was  being  con- 
structed on  the  property  of  the  Georgia 
Railway  &  Power  Company,  and  that  this 
company  guaranteed  to  tiie  plaintiff  the 
punctual  performance  of  all  things  to  be 
done  by,  and  the  payment  of  all  moneys 
to  be  paid  by,  the  Northern  Contracting 
Company  to  it,  but  that  the  power  company 
had  failed  to  comply  with  its  guaranty. 
The  seizure  of  the  personal  property  on  the 
work  belonging  to  the  Ambursen  Company 
was  alleged,  and  also  that  this  company 
had  sold  to  Burton  Thompson  an  undivided 
one-half  interest  in  it.  Wherefore  plaintiffs 
demanded  judgment  that  the  defendants  be 
required  forthwith  to  deliver  the  personal 
property  seized  by  the  Northern  Contract- 
ing Company  to  the  plaintiffs;  that  it  be 
decreed  that  the  defendants  had  violated 
their  contract  and  bad  no  right  to  hold 
this  property;  that  the  defendanta  be  re- 
strained from  proceeding  with  the  construc- 
tion of  the  dam  according  to  the  plans  pre- 
pared by  the  Ambursen  Company  and  by 
tlie  use  of  the  plaintiffs'  personal  property; 
that  an  account  be  takoi  for  damages 
caused  by  the  detention  of  tiie  personal 
•property  by  the  defendants;  and  that  plain- 
tiffs have  judp^nent  therefor. 

On  January  11,  1013,  the  Northern  Con- 
tracting Company  amended  its  petition 
against  the  Ambursen  Hydraulic  Construc- 
tion Company.  In  the  amendment  it  was 
alleged  that,  subseqtient  to  the  service  of 
their  original  suit,  the  foregoing  suit  in 
the  state  of  New  York  was  filed  in  violation 
of  the  restraining  order  previously  pranted, 
and  that  its  purpose  was  to  defeat  the 
jurisdiction  of  the  superior  court  of  Ra- 
bun county,  and  to  take  the  custody  of  the 
property  to  the  state  of  New  York.  A 
copy  of  the  indemnity  contract  and  bond 
pvecutcd  by  the  Oeorqia  Railway  &  Power 
Company  was  alleged.  The  prayer  was  for 
an  injunction  against  the  Amburnen  Cnm- 
'  pany  from  prosecuting  its  suit  in  New  York. 
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The  Ambanen  HTdrauIie  Coutrnction 
CfHiipany  and  Burtmi  Thompson  also,  on 
Deconber  31,  1912,  brought  a  suit  in  the 
Bupreme  court  of  New  York,  in  tiie  county 
of  Nassau,  against  the  Northern  Contract- 
ing Company  to  recover  damages  for  breach 
of  the  contract  between  it  and  the  Am- 
bnrsen  Company,  alleging  tluit  before  the 
commencement  of  the  acti<m  the  AlnburseTi 
Company  had  transferred  to  Burton  Thomp- 
son an  undivided  one-half  interest  in  the 
Tight  of  action.  Thereafter,  on  January  16, 
1913,  the  Northern  Contracting  Company 
again  amended  its  petition  pending  in  Ra- 
bun superior  court,  alleging  the  pendency 
of  the  action  for  breach  of  contract  in  the 
supreme  court  of  New  Yoric,  and  that  the 
matters  therein  involved  relate  to  the  same 
contract  and  transactions  in  its  original 
suit;  that  the  maintenance  of  the  suit  in 
the  state  of  New  York  is  a  great  bardship 
to  th«  Northern  Contracting  Company,  and 
subjects  it  to  double  litigation  relating  to 
the  same  cause  of  action,  and  has  the  effect 
of  fnterforing  with  the  jurisdiction  of  the 
superior  court  of  Rabun  county  to  fully 
adjudicate  alt  matters  contained  in  its 
(Higioal  petition;  that  the  Northern  Con- 
tracting Company  has  no  property  in  the 
state  of  New  York,  so  that  there  is  no  rea- 
son for  a  judgment  against  it  in  that  state. 
The  prayer  of  the  amendment  was  to  enjoin 
the  Ambursen  Company  from  prosecuting  in 
the  state  of  New  York  its  action  to  recover 
damages  lor  breach  of  contract.  The  Am- 
bursen Company  filed  its  answer,  and  an 
interlocutory  bearing  was  had  on  the  prayer 
for  a  pendente  lite  injunction. 

After  hearing  the  evidence,  the  court 
rendered  a  judgment,  decreeing:  "(I) 
That  the  Georgia  Railway  Sc.  Power  Com- 
pany be  made  party  plaintiff  in  this  suit 
with  the  Northern  Contracting  Company. 
(2)  T%at  the  plaintiff  make  a  good  and 
solvent  bond  in  the  sum  of  $100,000  con- 
ditioned to  pay  the  defendant,  the  Ambursen 
Hydraulic  Construction  Company,  any  and 
all  damages  it  may  recover  of  plaintiff  in 
this  suit.  (3)  It  is  ordered  that,  on  said 
bond  being  made,  the  restraining  order  here- 
tofore granted  on  defendant's  motion  pre- 
serving the  status  of  the  property,  and 
restraining  the  plaintiff  from  using  the 
same,  be  and  is  vacated.  (4)  It  is  also 
ordered  and  adjudged  that  the  defendant,  its 
employees,  agents,  and  servants  are  re- 
strained and  enjoined  from  doing  any  of 
the  acts  or  things  complained  of  in  the 
original  petition,  until  the  further  order 
of  this  court.  (5)  It  is  further  ordered 
and  adjudged  that  on  said  party  plaintiff 
being  made,  and  bond  made  as  herein  re- 
quired, and  until  the  further  order  of  this 
court,  the  defendant  Ambursen  Construc- 
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tion  Company,  its  ofBoers,  agnita,  attorneys, 
and  servants  are  restrained  and  enjirined 
fr<Hn  further  proceeding  with  or  prosecut- 
ing either  of  the  two  suits  brought  in  New 
York,  and  ctHuplained  of  in  the  amended 
pleading  of  the  plaintiff."  Exception  ii 
taken  to  so  much  ot  this  judgmmt  as  re- 
strains the  Ambursen  Hydraulic  Construc- 
tion Company  from  prosecuting  its  com- 
mon-law action  pending  in  the  supreme 
court  of  New  York. 

Messrs.  Robert  O.  Alston  and  nilllp 
H.  Alston,  for  plaintiffs  in  error: 

The  fact  tiiat  a  bill  in  equi^  is  pending 
in  another  state  concerning  the  same  sub- 
ject-matter affords  no  ground  for  enjoin- 
ing a  suit  at  law,  even  though  the  parties 
to  the  action  at  law  are  also  parties  to 
the  suit  in  equity  in  the  foreign  state. 

Hadfield  V.  Bartlett,  66  Wis.  634,  89  N. 
W.  639;  High,  Inj.  §  40;  Mutual  L.  Ins.  Co. 
V.  Brune  (Mutual  L.  Ins.  Co.  v.  Harris), 
96  U.  S.  688,  24  L.  ed.  737. 

A  creditor  may  pursue  his  remedies  in 
different  jurisdictions. 

Caine  v.  Seattle  ft  N.  R.  Co.  18  Wash, 
590,  41  Pac.  904;  Burrows  v.  Miller,  5 
How.  Pr.  51;  Cook  v.  Litchfield,  S  Sandf. 
330;  DeArmOnd  v.  Bohn,  12  Ind.  607;  Wad- 
leigh  V.  Veazie,  3  Sumn.  166,  Fed.  Cas. 
No.  17,031;  Bowne  v.  Joy,  9  Johns.  221; 
Stanton  v.  Embr^,  93  U.  S.  S48.  23  L. 
ed.  983;  Hatch  v.  Spofford,  22  Conn.  4S5, 
58  Am.  Pec.  433. 

The  court  will  not  grant  an  injunction 
against  an  action  at  law  where  that  action 
docs  not  involve  the  ree  in  possession  of 
ttie  court  first  having  jurisdiction. 

Green  v.  Underwood,  30  C.  C.  A.  162,  57 
U.  S.  App.  535,  86  Fed.  427;  Byers  v.  Me- 
Auley,  149  U.  S.  608,  37  L.  ed.  867,  13 
Sup.  Ct.  Rep.  906;  Hagan  v.  Lucas,  10  Pet. 
400,  9  L.  ed.  470;  Taylor  v.  Carryl,  20 
How.  583,  16  L.  ed.  1028;  Peck  v.  Jenness, 
7  How.  612.  12  L.  ed.  841;  Freedman  v. 
Howe,  24  How.  460,  16  L.  ed.  749;  Ellis 
V.  Davis,  100  U.  S.  485,  27  L.  ed.  1006.  3 
Sup.  Ct.  Rep.  327;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  28  L.  ed.  145,  4  Sup.  Ct 
Rep.  27;  Covcll  v.  Heyman,  111  U.  S.  178, 
28  L.  ed.  3S0,  4  Sup.  Ct.  Rep.  355;  Borer 
V.  Chapman,  119  U.  S.  587,  30  L.  ed  532. 
7  Sup.  Ct.  Rep.  342;  Brigga  v.  Stroud,  58 
Fed.  719;  First  Nat.  Bank  t.  Duel  County. 
74  Fed.  374. 

Proceedings  tn  rem  and  m  personam  do 
not  conflict  with  each  other  until  satisfac- 
tion 19  obtained,  and  therefore  cannot  be 
pleaded  in  abatement  of  each  other. 

Dclaliay  v.  Clement,  4  111.  201;  Panne- 
lee  V.  Tennessee  &  S.  Valley  R.  Co.  13  Lea, 
fiOO;  The  Kalorama,  10  Wall.  204,  19  h. 
ed.  941;  Joslin  v.  Millspaugh,  27  Mich.  517; 
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Boltm  T.  Landers,  27  CaL  105;  West  t. 
McConnell,  6  La.  424,  2S  Am.  Dec  185; 
Smith  T.  Lathrop,  44  Pa.  326,  84  Am.  D«c 
448;  Greer  t.  Cook,  88  Aric.  93,  113  S. 
W.  1009,  16  Ann.  Cas.  672;  Soyftl  Lwgne 
T.  Kavanagh,  233  111.  175,  84  K.  £.  178; 
Joyce,  Inj.  g  544B. 

If  defendant  hat  a  good  defense  at  lav, 
injunction  will  not  issue;  and  the  fact 
that  it  has  not  suoh  defense  must  be  shown 
in  the  pleadings. 

Joyce,  Inj.  g  600;  Wilstm  t.  Lambert, 
368  U.  S.  611,  42  L.  ed.  599,  18  Sup.  Ct. 
Sep.  217;  Diggs  t.  Wolcott,  4  Crandi,  179. 
e  L.  ed.  687;  Peck  t.  Jenness,  7  How.  612, 
12  L.  ed.  841;  Whitney  t.  Wilder,  4  0.  G. 
A.  910,  IS  U.  S.  App.  180,  64  Fed.  554; 
Waters  t.  Waters,  124  Ga.  349,  62  So.  425. 

Mr.  W.  A.  Chiurten  also  for  plaintiffs 
in  error. 

Meesrs.  H.  H,  Dean,  Kins  A  Spaldlnf , 
and  B.  Marvin  Underwood,  for  defend- 
ants in  error; 

Either  party  may  in  a  proper  ease  be 
mjoined  from  prosecuting  another  suit,  al- 
thou^  it  may  be  pending  In  a  foreign 
state  or  county. 

Ciconmereial  Acetylene  Co.  t.  Avery  Port- 
able Lighting  Co.  162  Ped.  642;  Cole  v. 
Cunningham,  133  U.  S.  107,  118,  33  L.  ed. 
538,  543,  10  Sup.  Ct.  Rep.  268;  Gage  v. 
Riverside  Trust  Co.  86  Fed.  884;  Kelson 
V.  Lamm,  —  Tex.  Civ.  App.  — ,  147  S.  W. 
664;  Home  Ins.  Co.  v.  Howell,  24  N.  J.  Eq. 
238;  Bigelow  v.  Old  Dominion  Copper  Min. 
ft  Smelting  Co.  74  N.  J.  Eq.  457,  71  Atl. 
153;  Cole  T.  Young,  24  Kan.  435;  Pickett 
V.  Ferguson,  4S  Ark.  177,  55  Am.  Rep.  545; 
Field  V.  Holbrook,  3  Abb.  Pr.  377;  Engel  v. 
Scheaerman,  40  Ga.  206,  2  Am.  Rep.  573; 
Story,  £q.  Jur.  g  899;  22  Cyc.  813;  Miller 
V.  Gittings,  85  Md.  601,  37  L.R.A.  654, 
60  Am.  St.  Rep.  352,  37  Ati.  372;  Erie  R. 
Ca  V.  Ramsey,  46  N.  Y.  637;  Guaranty 
Trust  Co.  V.  Edison  United  Phonograph 
Co.  128  App.  Div.  501,  112  N.  Y.  Supp. 
B29;  Edgell  v.  Clarke,  19  App.  Div.  199, 
45  N.  Y.  Supp.  979;  Locomobile  Co.  v. 
American  Bridge  Co.  80  App.  Div.  44,  80 
V.  Y.  Supp.  288;  Webster  v.  Columbia 
Nat.  L.  Ins.  Co.  62  Misc.  345,  115  N.  Y. 
Supp.  892,  196  N.  Y.  623,  89  N.  E.  1114. 

The  eourt  in  Georgia  can  enjoin  the  Am- 
bursen  Company. 

Cunningham  v.  Butler,  142  Sfass.  47,  56 
Am.  Rep.  657,  6  N.  E.  782. 

Evans,  P.  J.,  delivered  the  (pinion  of 
the  court: 

The  general  rule  ii  well  settled  that  the 
pendniey  of  a  suit  in  one  state  between 
the  same  parties  and  for  the  same  cause 
of  action  furnishes  no  cause  to  stay  or  abate 
a  new  suit  brought  in  a  court  of  anotiier 
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state.  Tarver  v.  Rankin,  3  Ga.  210;  Chat- 
tanooga. R.  &  C.  R.  Co.  V.  Jackson,  86  Ga. 
676,  13  8.  E.  109.  The  more  common  in- 
stanee  (rf  the  application  of  this  rale  is 
where  tiie  plaintiff  in  the  first  suit  is  also 
the  plaintiff  in  the  second  actiim.  The 
rule,  howevor,  is  not  limited  to  eases  where 
the  plaintiff  in  both  suits  is  the  same  per- 
son. If  each  of  the  parties  to  a  contract 
claims  that  the  other  has  bleached  it,  each 
would  be  entitled  to  sue  for  the  breach. 
The  d^endant  in  the  first  suit  could  recoup 
his  damages  of  the  plaintiff  in  that  suit; 
but  this  right  would  not  forbid  his  going 
into  another  state,  where  his  adversary  n- 
sides,  and  there  bringing  a  suit  to  recover 
damagn  fw  a  breach  of  the  contract.  If 
the  defendant  in  such  a  case  can  place  his 
claim  for  damages  in  a  more  favorable  etm- 
dition  to  obtain  redress;  if  his  remedy  In 
the  state  of  his  adversary  parfy  is  mora 
comprehensive^ — no  sound  reason  appears  to 
us  why  he  may  not  go  into  the  state  M 
the  other  party  to  the  contract  alleged  to 
have  been  breached  and  sue  him  there.  It 
would  be,  indeed,  auMnaloua  for  a  re^dent 
of  one  state,  claiming  an  action  fOr  breadi 
of  contract}  to  leave  his  own  jurisdiction 
to  sue  for  its  breach,  and  set  up  such  prior 
suit  in  abatement  of  an  action  brought  by 
the  defendant  against  him  in  his  own  state 
to  recover  damages  for  a  breach  of  the 
same  contract.  To  grant  svch  a  privilege 
would  be  to  allow  a  citizen  of  a  state  to 
evade  its  laws  of  remedial  procedure  1^ 
instituting  a  suit  in  a  foreign  jurisdiction. 
Hence,  we  conclude  that  the  rule  t^iat  the 
pendency  of  a  {nior  suit  in  me  state  Mnnot 
be  pleaded  in  abatement  of  a  suit  between 
the  same  parties  for  the  same  cause  of  ac- 
tion in  a  court  of  another  state  applies  as 
well  where  the  second  suit  is  instituted  by 
the  defendant  in  the  first  sidt,  as  where  the 
plaintiff  in  both  actions  is  the  same  person. 

The  circumstances  that  one  of  the  suits 
may  be  pending  in  a  court  of  equity  and  the 
other  in  a  court  of  law  does  not  alter  the 
principle.  Upon  authority,  both  English 
and  American,  the  Suprone  Court  of  the 
United  SUtcs  has  held  that  the  plM  of  a 
former  suit  pending  in  equity  for  the  same 
cause  in  a  foreign  jurisdiction  will  not 
abate  in  action  at  law  in  a  domestic  tribu- 
nal, or  authorize  an  injunction  against 
prosecuting  such  action.  Mutual  L.  Ins.  Co. 
V.  Brane  (Mutual  L.  Ins.  Co.  v.  Harris)  96 
U.  S.  688,  24  L.  ed.  737. 

We  do  not  contend  that,  after  a  bill  In 
equity  baa  been  filed,  in  a  premier  eaae  the 
court  may  uot  enjoin  the  parties  from  liti- 
gating the  whole  or  a  part  of  the  cause  of 
action  in  a  foreign  court;  but  we  do  con- 
tend that  the  bare  fact  that  a  bill  in  equity 
is  pending  in  this  state,  in  the  absence  of 
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equitable  consideratione,  furaislies  no 
ground  to  enjoin  a  defendant  from  suing 
hiB  claim  IB  a  foreign  court,  although  the 
cause  of  action  may  arise  out  of  the  con- 
tract involved  in  the  litigation  in  the  equity 
court.  Before  the  proeecution  of  the  de- 
fendant's suit  will  be  enjoined,  the  propriety 
and  necessity  of  confining  the  litigution  to 
the  tribunal  in  vhieh  it  ia  first  instituted 
must  appear.  The  power  of  a  court  of 
equity  to  restrain  persons  within  its  juris- 
diction from  prosecuting  suits  in  a  foreign 
court  rests  upon  the  basis  that  the  person 
sought  to  be  enjoined  is  within  the  juris- 
diction of  the  court,  and  he  can  be  pre- 
vented from  doing  an  inequitable  thing.  22 
Cyc.  813.  The  case  of  Engel  v.  Scheuerman, 
40  Ga.  206,  2  Am.  Rep.  673,  is  ittuitrative 
of  the  principle.  In  that  case  a  Georgia 
creditor  aued  out  an  attachment  against 
his  nonresident  debtor  in  this  state.  He 
also  sued  bis  debtor  on  the  identical  demand 
in  the  state  of  New  York.  His  attachment 
suit  was  prosecuted  to  judgment  and  satis- 
fied by  pigment.  After  paying  the  attach- 
ment judgment,  the  creditor  assured  the 
debtor  that  he  would  not  further  press  the 
New  York  suit;  but  in  violatirai  of  such 
assurance  he  prosecuted  the  New  York  suit 
to  judgment.  Thereupon  the  debtor  filed  a 
bill  against  the  Georgia  creditor  in  the 
county  of  his  residence  to  enjoin  the  en- 
forcement of  the  New  York  judgment,  and 
this  court  held  that  the  creditor,  a  citizen 
of  this  state,  having  voluntarily  sued  his 
claim  to  judgment  in  the  courts  of  this 
state,  and  accepted  payment  of  the  judg- 
ment, will  be  enjoined  from  collecting  the 
claim  for  the  second  time  in  a  foreign 
court. 

In  the  case  at  bar  the  Kortliern  Con- 
tracting Company  contracted  with  the  Am- 
buraen  Hydraulic  Construction  Company  to 
construct  a  dam  across  the  Tallulab  river  in 
Georgia.  The  former  is  a  corporation  of 
the  state  of  New  York,  and  the  latter  a 
corporation  of  the  state  of  New  Jersey.  In 
the  progress  of  the  work  differences  arose 
between  the  contracting  parties ;  each  charg- 
ing the  other  with  a  breach  of  the  contract. 
Work  was  suspended.  In  order  to  complete 
the  dam  within  the  stipulated  time,  the 
Northern  Contracting  Company  entered  up- 
on the  work  and  took  possession  of  the  tools, 
materials,  etc.,  of  the  Ambursen  Company. 
The  contract  gave  them  a  right  to  do  this 
under  certain  contingencies,  and  when  this 
right  was  exercised  they  were  to  hold  this 
property  as  security  for  any  damages  sus- 
tained by  a  breach  of  the  contract  on  thv 
part  of  the  Ambursen  Company.  In  this 
situation  the  Northern  Contracting  Com- 
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pany  brought  a  suit  in  Rabun  eonnty  to  re- 
cover damages  for  breach  of  contract,  pray- 
ing that  the  covenant  granting  to  it  the 
right  to  retain  ttie  personal  property  as 
security  be  treated  as  a  mortgage  and  fore- 
closed as  such,  and  for  injunction  against 
interference  with  their  work  of  construc- 
tion and  the  use  of  defendant's  tools,  ma- 
terials, etc.  The  temporary  restraining 
order  was  no  broader  than  the  prayer  for 
injunction.  Afterwards  the  Ambursen  Com- 
pany, with  another,  alleged  to  be  an  assignee 
of  a  half  interest  in  the  subject-matter  of 
the  litigation,  brought  two  actions  in  the 
supreme  court  of  New  York  in  the  county 
of  Nassau.  Tlic  first  concerned  the  personal 
property  which  was  alleged  to  have  been 
taken  by  the  Northern  Contracting  Com- 
pany, and  the  latter  was  a  plain  action  at 
law  for  a  breach  of  the  contract.  No  point 
is  made  upon  the  injunction  against  prose- 
cuting a  suit  in  New  York  for  the  recovery 
of  the  personal  property,  but  exception  is 
taken  to  the  injunction  against  prosecuting 
the  action  for  breach  of  contract. 

Now  let  us  see  whether  the  case  presented 
shows  a  necessity  for  confining  the  liti- 
gation for  a  breach  of  the  contract  to  the 
superior  court  of  Rabun  ronnty.  The  fact 
that  the  maintenance  of  the  two  suits  will 
cause  double  litigation,  inasmuch  as  they 
involve  the  same  subject-matter,  is  insufB- 
cient  cause  for  an  injunction  against  prose- 
cuting the  common-law  action  in  New  York, 
for  the  reasons  advanced  in  the  first  part 
of  this  opinion.  The  suit  in  New  York  is 
for  a  breach  of  contract,  and  in  no  way 
interferes  with  the  possession  by  the  North- 
ern Contracting  Company  of  the  personal 
property  of  the  Ambursen  CompB.nj,  allied 
to  have  been  taken  into  possession  by  the 
Northern  Contracting  Company  pursuant  to 
the  contract.  In  other  words,  the  prosecu- 
tion of  the  breach  of  contract  acticm  in 
New  York  does  not  affect  the  rcj  in  posses- 
sion of  the  Geoi^a  court.  The  restraining 
order  did  not  forbid  the  institution  of  Uie 
action.  It  only  remains  to  determine 
whether  it  is  unfair  and  against  conscience 
for  the  Ambursen  Company  to  sue  the 
Northern  Contracting  Company,  at  the  lat- 
tcr's  home,  for  an  alleged  breach  of  con- 
tract, instead  of  submitting  to  the  tribunal 
of  a  state  selected  by  the  other  party. 

It  is  urged  as  rea«on3  for  confining  the 
litigation  to  the  action  filed  in  Rabun 
county  that  that  suit  was  first  filed;  that 
the  court  in  which  it  pends  is  vested  with 
full  jurisdiction  over  the  subject-matter ; 
that  tlie  contract  was  to  be  performed  in 
Georgia;  and  that  the  witnesses  by  whom 
the  breach  of  contract  and  other  relevant 
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issues  may  be  established  are  more  acces- 
sible to  the  Oeoi^ia  eourt.  It  is  also  ui^ed 
that  the  Ambursen  Ccmipai^  procured  the 
€>eoi|;ia  Railway  ft  Poirer  Company  to 
be  made  a  par^  and  asked  for  and  obtained 
from  the  court  a  protective  bond.  For  all 
of  vhich  reasoiiB  it  is  claimed  that  it  would 
be  unfair  and  inequitable  not  to  confine  all 
of  the  litigation  to  the  action  firei  Insti- 
tnted  by  it.  On  the  other  hand,  the  Am- 
bursen Company  replies  that  it  has  the 
legal  right  to  sue  the  plaintiff  in  the  venue 
of  the  latteHs  domicil;  that  the  matters 
set  up  by  the  Northern  Contracting  Com- 
pany against  prosecuting  an  action  against 
it  in  the  state  where  it  was  incorporated 
relate  solely  to  its  own  convenience;  and 
that  equity  will  not  talce  away  from  the 
Ambursen  Company  its  plain  l^al  rights, 
and  require  It  to  litigate  in  this  state  for 
the  convenimee  of  the  other  parfy»  who 
prefers  to  submit  the  controversy  to  a  for- 
eign court  rather  than  try  the  issuea  in 
«  eourt  oS  its  legal  residence.  The  Ambur- 
sen Company  joined  the  Georgia  Railway 
&  Power  Company  with  the  Northern  Con- 
tracting Company  in  its  suit  in  New  York 
concerning  the  personal  property,  but  it 
does  not  appear  from  the  record  that  the 
Georgia  Railway  &  Power  Company  was 
made  a  party  to  this  litigation  at  the  in- 
stance of  the  Ambursen  Company,  or  that 
it  asked  that  the  Northern  Contracting  Com- 
pany be  required  to  give  bond  to  indemnify 
against  a  reeorory  of  damages.  But  even 
if  it  did,  we  do  not  see  how  its  effort  to 
protect  its  property  involved  in  the  liti- 
gation should  deprive  it  of  its  legal  right 
to  sue  for  damages  for  breach  of  contract 
in  another  state. 

The  Joinder  of  Burton  Thompson  as  a 
coplaintiff  with  the  Ambursen  Company  in 
the  New  York  suit  is  no  ground  for  an  in- 
junction against  the  further  prosecution  of 
the  action,  even  if  the  assignment  be  in- 
valid. If  both  assignor  and  assignee  are 
before  the  court  as  parties,  the  defendant 
ia  secure  of  all  its  rights  and  further  than 
they  are  involved  is  not  concerned  with  the 
question  of  titl&  Gilmore  v.  Bangs,  66  Ga. 
405. 

On  the  whole  case,  we  think  that  the 
interlocutory  judgment  should  be  so  modi- 
fied as  to  relieve  the  Ambursen  Hydraulic 
Oonstruetion  Company  from  the  injunction 
against  proweuting  its  common-law  aetitm 
for  breaoh  of  eontraet  in  the  atate  of  New 
York. 

Judgment  reversed. 


All  the  Justices  ooneor. 
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INDIANA  SOTRBMB  OOUBT. 

JOHN  M.  UARKLEY,  Appt, 
v, 

BRADY  MUBPHY. 
(_  Ind.  — ,  102  N.  B.  876.) 

BxemlitionB  —  evasion  —  civil  liability. 

1.  One  who  violates  a  penal  statute  for- 
bidding the  assigning  of  a  claim  against 
a  wage  earner  out  of  the  state  for  collec- 
tion where  employer  and  employee  are  both 
found  in  the  state,  and  the  wages  are  ex- 
empt from  execution,  is  liable  in  a  civil 
action  for  the  damages  thereby  infiicted 
upon  the  wage  earner. 
Constitutional  law  —  forbidding  eva- 
sion of  execution  exemptionn  —  prlv- 
llegee  and  Imninnltleo. 

2.  No  unconstitutional  interference  with 
liberty,  grant  of  special  privileges  or  im- 
munities, or  deprivation  of  property  witii- 
out  due  process  of  law,  is  effected  by  pro- 
hibiting the  assignment  of  a  claim  against 
a  wage  earner  out  of  the  state,  to  evade  his 
constitutional  exemptions  from  execution. 

(June  24,  1913.) 

Note.  —A  debtov*a  riffM  of  acKon 
{igainst  Hia  creditor  for  ooHetAing 
debt  in  another  iurisdiotion  in  eva- 
sion of  exemption  lawa  of  their  don^ 
iou. 

This  note  is  supplementary  to  note  to 
Stewart  v.  Thomson,  36  L.R.A.  682. 

Ab  to  injunction  against  suit  in  another 
state  to  evade  local  exemption  laws,  see 
note  to  Wierse  v.  Thomas,  15  L.ILA.(N.S.) 
1008.  See  also,  in  ctmnection  with  this 
subject,  notes  to  Illinois  C.  R.  Go.  v.  Bmith, 
10  L.K.A.  677;  Thomdike  v.  Thomdike»  21 
L.R.A.  71;  and  Goodwin  v.  Claytor,  67 
L.R.A.  200. 

As  to  enforcing  nemption  laws  of  another 
state,  see  note  to  National  Tube  Co.  v. 
Smith,  1  L.R.A.(N.S.)  195. 

As  to  recovery  of  judgment  for  exempt 
claim  pending  garnishment  proceedings  in 
another  state,  see  note  to  Becker  v.  Illinoia 
C.  R.  Co.  36  L.R.A.(N.S.}  1154. 


Right  of  action. 

The  Ohio  statute  affirmatively  giving  the 
debtor  a  right  of  action  against  a  cr^itor 
for  the  transfer  or  assignment  of  a  claim 
to  evade  the  state  exemption  law  was  held 
valid  in  Hinds  v.  Bells,  03  Ohio  St.  328,  68 
N.  E.  800,  as  against  the  contention  that 
it  was  unconstitutional.  This  case  la  dis- 
cussed in  Mabklkt  v.  Mubfht. 

So  the  Pennsylvania  act  prohibiting  the 
assignment  of  a  claim  to  a  person  wluiont 
the  state  for  the  purpose  of  collection  by 
attachment  to  evade  the  exemption  laws, 
and  giving  the  debtor  a  right  ot  action  for 
debt  against  the  person  so  assigning  the 
claim,  has  been  held  not  unconstitutional. 
Sweeny  v.  Hunter,  146  Pa.  868,  14  LuILA. 
604,  22  Ati.  653.  ^  .  . 
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APPEAL  by  defradaut  frran  a  judgment 
of  the'  Superior  Court  for  Madi&ou 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  resulting  from 
alleged  oppressive  gainisbment,  due  to  the 
assignment  of  a  claim  against  an  employo« 
to  a  nonresident  for  collection.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Herman  F.  Wllkle  and  Henrietta 
Wllkie  for  appellant. 

Messrs.  Campbell  A  Kldwell  for  ap- 
pellee. 

Morrta^  ddlvered  the  opinion  of  the 
court: 

Action  by  appellee,  against  appellant,  for 
damages  resulting  from  alleged  oppressive 
garnishment. 


The  e<Hnplaint  avers  ^t  plaintiff  was  in- 
debted to  defoidant  on  account,  for  goods 
sold,  in  a  certain  amount;  that  plaintiff, 
defendant,  and  the  American  She^  &  Tin 
Plate  Company,  a  corporation,  were  within 
the  jurisdiction  and  subject  to  the  process 
of  the  courts  of  Madison  county;  that  tiie 
corporation  was  operating  a  manufactur- 
ing plant  in  West  Virginia,  but  at  the 
same  time  was  operating  one  in  Madison 
county,  and  had  office  and  officers  and  agents 
there;  that  plaintiff  was  a  bona  fide  rest- 
dent  householder  of  Indiana,  residing  in  the 
city  of  Elwood,  and  defendant  was  a  bona 
fide  resident  of  the  same  city;  that  plain- 
tiff owned  less  than  $300  worth  of  prop- 
erty^  including  wages  due  him  from  the 
corporation,  and  was  unable  to  pay  the  debt 


And  in  Mabklet  v.  Mubpht,  the  debtor, 
because  peculiarly  injured  thereby,  was  held 
entitled  to  a  right  of  action  against  a 
creditor  who  had  assigned  a  claim  to  evade 
the  exemption  laws,  in  violation  of  the  stat- 
ute, although  the  statute  did  not  expressly 
confer  such  a  right. 

This  case,  in  connection  with  Kestler  v. 
Kern,  2  Ind.  App.  488,  28  N.  W.  726.  in 
effect  overrules  Uppinghouse  v.  Mundel,  103 
Ind.  238,  2  N.  E.  7\0,  discussed  in  note  in 
36  L.ILA.  582.  In  the  Kestler  Case  the 
court  suggests  a  distinction  between  the 
penal  law  enacted  for  the  protection  of  a 
pre-existing  rij^t  and  a  penal  law  where 
the  right  did  not  otherwise  exist,  and  that 
the  case  in  questicMi  belonged  to  the  forum ; 
observing  that  this  phase  of  the  question 
was  not  presented  in  the  Uppinghouse  Case. 

When  statute  violated, 

A  creditor  who  takes  a  claim  out  of  the 
state  of  Indiana,  with  intent  to  deprive 
a  debtor  of  the  benefit  of  exemption  laws, 
"sends"  the  claim  out  of  the  atate  within 
the  meaning  of  the  statute  making  such  art 
an  offense.  State  v.  Dittmar,  120  Ind.  54, 
22  N.  E.  88;  same  holding  on  later  appeal, 
120  Ind.  388,  22  N.  E.  299  (criminal  prose- 
cution against  creditor). 

— absolute  sale  of  claim. 

It  is  held  in  Goldborough  v.  Bolenhaugfa, 
3  Ohio  C.  C.  583,  2  Ohio  C.  D.  337,  that 
a  statute  prescribing  a  penalty  (for  as- 
signing or  transferring  a  debt  against  a 
resident  of  Ohio  for  the  purpose  of  collec- 
tim  by  attaehmoit,  or  sending  out  of  the 
state  a  claim  for  debt  against  such  person 
for  the  aforesaid  purpose  with  intent  to 
deprive  a  resident  of  the  state  of  the  right 
to  have  his  personal  earnings  exempt  from 
application  to  the  payments  of  his  debts, 
and  giving  the  person  whose  personal  earn- 
ings are  attached  a  right  of  action  ngainst 
the  person  sending  the  claim,  or  against 
the  one  to  whom  it  is  sent,  or  both)  does 
not  prohibit  a  resident  of  the  state  from 
selling  to  a  nonresident,  a  claim  for  debt 
against  another  resident  of  the  state,  even 
47  LJl.A.(N.S.) 


though  the  sale  is  for  purposes  of  collec- 
tion, and  with  knowledge  that  it  would 
be  collected  by  attachment.  In  construing 
the  above  statute,  the  court  said:  "Three 
limitations  or  prohibitions  appear  in  thia 
statute,  viz.:  assigning,  transferring,  send- 
ing; and  any  act  of  a  creditor  coming  with- 
in these  prohibitions  is  forbidden.  It  ap- 
pears from  the  evidence  in  this  case  that 
the  defendant  sold  his  claim  against  the 
plaintiff  to  a  resident  of  Weat  Virginia,  and 
that  soon  afterwards  the  vendee  collected 
the  same  by  attachment.  It  is  fairly  to  be 
inferred  from  the  evidence  that  tiie  defend- 
ant knew  that  the  claim  would  be  collecbHl 
by  attachment,  but  he  says  he  had  no  in- 
terest in  it.  It  may  have  been  the  inten- 
tion of  the  l^islature  to  forbid  the  sale 
of  claims  against  a  resident  of  Ohio  to  a 
nonresident  where  the  vendor  knew  that  the 
claim  was  to  be  collected  by  process  of 
garnishment,  but  it  seems  to  us  tnat  if  they 
did,  they  have  failed  to  incorporate  any 
such  provision  into  the  statute.  Constru- 
ing this  statute  strictly,  as  we  must,  a 
transfer,  assignment,  or  sending  for  the  pur- 
pose of  collection  is  quite  different  from  a 
sale  with  knowledge  that  it  will  be  so 
collected  by  the  vendee.  For  myself,  I 
think  that  this  case  illustrates  how  as 
great  a  wrong  may  be  perpetrated  upon  the 
debtor  as  any  forbidden  by  the  statute, 
by  simply  avoiding  the  letter  of  the  stat- 
ute. The  remedy,  however,  for  a  case  of 
this  kind,  lies  in  an  appeal  to  the  legis- 
lature, and  not  to  the  courts." 

— ^right  of  nonresident. 

Where  a  creditor  residing  in  IVebraska 

brought  suit  in  that  state  against  a  resi- 
dent of  Kansas,  to  recover  a  debt,  and 
garnieheed  a  railroad  company  for  wagps 
due  debtor,  it  was  held  in  McCormack  v. 
Tincher,  77  Neb.  857,  110  N.  W.  547,  an 
action  by  the  debtor  against  such  creditor, 
based  on  the  Nebraska  act  providing  for 
the  protection  of  the  earninjn  of  employees 
of  corporations,  firms,  or  individuals  en- 
gaged in  interstate  bnsineas,  and  which 
made  it  unlawful  to  sell  or  diaptme  of  a 
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oving  to  defendant,  and  had  the  right  to 
claim  such  property  u  exempt  from  «ecu- 
tion  againit  defendant's  claim;  that  plain- 
tiff was  a  laborer  in  the  employ  of  the  cor- 
poration at  Elwood,  and  the  latter  was  in- 
debted to  him  in  a  certain  sum  for  wages; 
that  dtfendant,  in  violation  of  S  2660, 
Burns's  Anno.  Stat.  1908,  for  the  purpose 
of  depriving  plaintiff  of  his  right  to  claim 
his  wages  exempt  from  execution,  assigned 
and  transferred  his  claim  against  plainUff 
to  one  SmiUi,  of  West  Virginia,  for  the 
purpose  of  having  the  claim  sued  on  and 
collected  in  West  Virginia,  by  proceedings 
in  attachment  and  garnishment;  that  such 
proceedings  were  had  in  a  West  Virginia 
conrt;  that  the  corporation  was  compelled 
to  and  did  pay  defendant's  claim  from  the 


v.  HURPHY.  MX 

wages  due  plaintiff  from  the  corporation. 
Appellant  contends  that  the  coiiH  erred  in 
overruling  his  donurrer  to  the  complaint  be- 
cause, as  auerted,  the  law  recognizes  no 
cause  of  action,  on  the  facts  averred,  anA 
because  the  statute  (|  2669,  Burns's  Anno^ 
Stat.  19M)  is  void,  by  reason  of  violating 
the  provisions  of  S3  1  ^nd  23,  art.  1,  of 
the  Constitution  of  Indiana,  and  the  14th> 
Amendment  of  the  Federal  Constitution. 

Hie  statute  in  question  reads  as  follows:. 
"Whoever,  either  directly  or  indirectly,  as- 
signs or  transfers  any  claim  for  debt  against, 
a  citizen  of  Indiana,  for  the  purpose  of.' 
having  the  same  collected  by  proceedings  in 
attachment,  garnishment,  or  other  procesS:. 
ont  of  the  wages  or  personal  e&rnings  of  thif 
debtors,  in  courts  outside  of  the  state  ol 


claim  against  a  debtor  of  the  state  for  the 
purpose  of  evading  the  exemption  laws,  that 
a  nonresident  of  Nebraska  was  not  entitled 
to  the  beneflt  of  and  could  not  maintain 
an  action  baaed  on  such  act.  Tha  court 
observed  that  it  was  apparent  fr<Hn  the 
tiUe  of  the  act  that  it  was  not  intended  to 
refer  to  the  residence  of  the  employees. 
"This  title  contemplates  that  the  residence 
of  the  employer  may  be  in  this  state  or  in 
a  sister  state,  the  qualification  as  to  him 
being  that  he  ahall  be  engaged  in  inter- 
state commerce  and  be  subject  to  garnish- 
ment in  some  sister  state.  Again,  It  could 
not  have  been  the  intention  of  the  legis- 
lature to  prohibit  a  resident  of  this  state 
from  sending  the  claim  held  by  him  against 
a  resident  of  an  adjoining  state,  the  em- 
ployee of  a  railway  operated  through  botti 
states,  to  be  sued  there,  and  the  rights  of 
the  parties  determined  by  the  laws  <rf  the 
state  where  the  debtor  resides." 

Intent. 

It  seems  that  such  a  statute  is  not  vio- 
lated if  a  claim  is  transferred  or  assigned 
to  a  person  outside  of  the  state  by  a  credi- 
tor with  no  intention  of  evading  the  law  of 
exemption;  and  the  question  of  the  exlst- 
ence  or  nonexistence  of  such  intention  or 
purpose  is  <Hie  of  fact,  to  be  determined 
ay  the  jury  under  appropriate  instructions. 
Karnes  v.  Dovey,  63  Neb.  725,  74  N.  W. 
311.  (Action  by  debtor  against  creditor 
to  recover  damages  for  assignment  of  claim 
and  garnishment  of  exempt  wages.  Judg- 
ment for  defendant  affirmed.) 

And  a  judgment  for  damages  becanse  of 
an  assignment  of  a  cause  of  action  to  a 
resident  of  another  state  for  the  purpose 
of  evading  the  exemption  laws  of  Nebraska 
cannot  be  sustained  when,  on  the  trial, 
there  was  no  proof  of  the  pontrovorted 
fact  that  the  right  of  exemption  existed. 
Stuil  V.  Miller,  66  Neb.  30,  75  N.  E.  239. 

So,  in  Drury  v.  High,  8  Ohio  Deo,  Re- 
print, 623,  it  is  held  that  the  assignment 
of  a  judgment  by  a  judgment  creditor  to 
a  resident  of  another  state,  who  thereupon 
gamishecd  wages  due  debtor,  was  not  a 
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violation  of  the  Ohio  statute  prohibiting 
the  assignment  of  the  debt  to  evade  the 
exemption  laws,  where  it  was  not  shown 
that  the  claim  was  sent  from  the  state  for 
the  purpose  ot  collection  and  the  avoidance 
of  the  exemption  laws. 

So,  where  a  Nebraska  hank  delivered  a 
note  to  a  Chicago  collection  agency  for  col- 
lection, and  the  agencv,  without  authority 
and  without  the  bank's  knowledge,  com- 
menced suit  against  debtor  in  Illinois  to 
collect  the  claim,  and  made  a  pretense,  at 
least,  of  garnisliing  a  railroad  company  by 
which  dwtor  was  employed  in  Nebraska, 
it  was  held  in  Satterlee  v.  First  Nat.  Bank,  - 
78  Neb.  691,  111  N.  E.  5S1,  an  action  b^ 
debtor  against,  the  hank,  founded  upon  the 
statute  making  it  unlawful  to  sell  or  as- 
sign a  claim  in  evasion  of  the  exemption 
laws,  that  the  institution  of  a  suit  in  an- 
other state  against  the  employee  of  a  rail- 
road company  is  also  prima  facie  evidence- 
of  evasion  of  the  exemption  laws  of  Nebras- 
ka; and  that  the  owner  of  a  note  already 
in  judgment,  who  places  it  in  the  hands  of  m 
collection  agency  with  a  distinct  agreement 
that  no  suit  is  to  be  brought  thereon,  ia 
not  bound  by  the  unauthorizra  ai^irai  of  the- 
agent  in  bringing  suit. 

In  Frieden  v.  Conkling,  4  Neb.  (Unof.)' 
814,  96  N.  W.  616,  it  was  held  that  a  find- 
ing of  an  intent  to  evade  the  exemption 
law  was  justified  by  evidence  showing  that 
an  assignment  of  a  judgment  was  not  bon» 
flde,  but  was  colorable,  and  made  for  th» 
purpose  of  evading  the  Nebraska  exemption 
laws,  notwithstanding  the  creditor  dis- 
claimed any  intention  to  evade  the  exemp- 
tion laws,  and  insisted  on  the  good  faith' 
of  the  transaction,  so  far  as  he  was  con* 
cerned. 

Exemption  of  Judgment  recovered  under  the 
statute. 

In  Steel  v.  McKerrihan,  172  Pa.  280.  33 
Atl.  670,  a  creditor  residing  in  Pennsylva- 
nia sent  a  claim  to  West  Virginia  and  col- 
lected by  garnishment  wages  due  the  debtor 
from  a  TUlroad  company  which  employed 
him  in  Pennsylvania.    The  deb^  then,. 
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Indiana,  when  the  creditor,  debtor,  and 
person  or  corporation  owing  the  money  in- 
tended to  be  reached  by  the  proceedings  in 
attachment  are  each  and  all  within  the 
jurisdiction  of  the  courts  of  the  state  of 
Indiana,  shall,  on  conviction  [thereof],  be 
fined  in  any  eum  not  less  than  $20  nor 
more  than  $50."  It  is  a  aubatantial  copy  of 
S  2163,  Rev.  Stat.  1881. 

It  is  claimed  that  there  ii  no  cause  ot 
action  here,  because  the  violation  of  a 
criminal  act  is  a  public  wrong  only,  and 
cannot  result  in  the  creation  of  ft  private, 
actionable,  wrong. 

In  Kestler  v.  Kern,  2  Ind.  App.  488,  28 
K.  E.  720,  the  facta  alleged  were  similar 
to  those  here  averred,  and  the  same  ques- 
tions (aside  from  the  constitutional  one), 
relating  to  the  suCBcIency  of  the  complaint, 
were  there  determined  as  are  here  presented. 
In  a  learned  opinion  by  Crumpacker,  J.,  the 
complaint  was  held  sufficient.  The  follow- 
ing paragraph  from  Cooley  on  Torts  was 
quoted  with  approval:  "When  the  act  or 
neglect  which  constitutes  a  public  wrong  is 
specially  and  peculiarly  injurious  to  an 
individual,  and  obstructs  him  in  the  enjoy- 
ment of  some  right  which  the  law  has 
undertaken  to  assure,  the  offender  may  be 

under  "an  act  to  secure  to  laborers  within 
this  commonwealth,  and  to  prevent  assign- 
ment of  claims  for  the  purpose  of  seeuring 
their  collection  against  laborers  outside  m 
this  commonwealui/*  recovered  a  judgment 
Against  the  creditor  for  the  amount  of  the 
wages.  The  creditor  held  a  note  against 
the  debtor  which  he  transferred  to  his  wife, 
who  entered  judgment  upon  it  in  Pennsyl- 
vania, and  issued  an  attachment  execution 
for  the  purpose  of  appropriating  the  claim 
for  which  judnnent  was  recovered  against 
her  husband,  it  was  held  that  the  protec- 
tion afforded  to  the  laborer  bjr  the  act  could 
not  be  taken  from  him  in  this  manner,  and 
that  the  atttactmrient  should  be  quashed. 
The  court  said:  "It  seems  to  us,  upon  dun 
■consideration  of  the  case,  that  the  judgment 
recovered  in  the  action  given  by  the  statute 
represents  the  wages  collected  in  violation 
4>f  it,  and  that  the  creditor  holds  the  wages 
mo  collected  subject  to  the  exemption  appli- 
cable to  them  in  the  hands  of  his  debtor's 
employer."  In  this  connection  see  note  to 
Caldwell  t.  Ryan,  38  L.R.A.(N.S.)  494,  as 
to  the  right  to  set  off  one  judgment  against 
another  which  is  exempt,  or  is  based  on  a 
wrongful  taking  of  exempt  pn^r^. 

Bacognition  ol  statuta  in  another  state. 

In  Stephens  t.  Brown,  20  W.  Va.  450, 
the  court  held  that  a  citizen  of  Ohio  might 
garnish  a  domestic  corporation  of  West  Vir- 
ginia in  respect  of  wages  due  to  another 
citizen  of  Ohio,  notwithstanding  that,  in 
sending  the  claim  into  West  Virginia,  Iw 
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subject  to  a  double  liability;  he  may  be 
punished  by  the  state,  and  he  may  also 
be  compelled  to  remunerate  the  individual" 

In  Kestler  v.  Kern,  supra,  it  was  contend- 
ed, as  here,  that  the  doctrine  declared  in 
Uppinghouse  v.  Mundel,  103  Ind.  238,  2  N. 
E.  719,  barred  any  right  of  action  on  a 
state  of  facts  as  there  averred,  but  it  was 
held  { Reinhard,  J., )  dissenting  that  the 
latter  case,  properly  distinguished,  did  not 
prevent  a  recovery  on  the  facts  alleged. 

In  Baltimore  k  O.  S.  W.  R.  Oo.  v.  Adams 
(1903)  159  Ind.  688,  60  L.R.A.  398,  66  K. 
E.  43,  it  was  held  that  the  garnishee  de- 
fendant waa  not  liable  to  the  original  debt- 
or. This  court  said :  "The  original  credit- 
or violated  our  statutes  in  sending  the 
claim  without  the  state  for  the  purpose  of 
garnishment.  ...  A  wrong  has  been 
done  tha  appellee,  but  its  oonsequencee 
ought  not  to  be  visited  upon  the  appellant 
in  the  absence  of  any  showing  that  it  was 
a  party  to,  or  responsible  for,  such  wrong." 
While  in  the  above  opinion,  neither  the  case 
of  Uppinghouse  t.  Mundel,  supra,  nor  Kest- 
ler v.  Kern,  supra,  Is  discussed,  it  is  evi- 
dent that  this  court  did  recognize  the  exist- 
ence of  a  wrong  done  the  plaintiff,  and  for 
which  an  action  might  have  been  main- 
violated  the  Ohio  etatute.  The  court  aud: 
"The  exemption  lawa  of  no  two  states  are 
precisely  the  same.  Those  in  the  state  of 
Ohio  differ  greatly  from  those  in  this  state. 
Our  statutes  are  a  part  of  the  administra- 
tion machinery  of  the  state  for  carrying 
out  the  purposes  and  policy  of  its  govern- 
ment in  tlie  various  departments,  and  are 
essentially  local  and  adapted  to  our  peculiar 
condition  and  the  best  interests  of  our  peo- 
ple. If,  therefore,  we  were  to  undertake  to 
enforce  the  exemption  lawa  of  the  state 
of  Ohio,  the  same  reason  would  require  the 
enforcement  of  such  laws  of  every  other 
state  and  country;  this  would  not  only  be 
injurious  to  the  interest  of  our  own  citi- 
zens, but  it  would  create  such  confusion  and 
diversity  that  it  would  be  impossible  for 
the  courts  to  administer  them,  or  the  people 
to  liave  any  just  idea  of  their  rights  under 
them.  I  am  therefore  of  opinitm  that  the 
plaintiff  was  entitled,  as  a  matter  of  right, 
to  institute  and  prosecute  this  action  in  the 
municipal  court  of  Wheeling,  and  that  the 
defendant  can  neither  as  a  right  nor  by 
comity  obtain  the  protection  of  the  said 
statutes  of  the  state  of  Ohio  in  the  courts 
of  this  state." 

Gmerally  as  to  the  enforcement  of  exemp- 
tion laws  of  other  states,  see  note  In  1 
L.R.A.(X.S.)  196.  And  generallv  ma  to 
garnishment  in  one  state  of  an  indebted- 
ness due  to  a  principal  defendant,  resident 
in  anotlicr  state,  see  notes  in  67  I^R-A. 
209,  3  L.R.A.(N.S.)  608.  and  SO  L.Rj1. 
(NK)  284.  J.  S.  a 
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tatned  against  tlie  railway  company  bad 
the  latter  participated  with  the  creditors  in 
the  violation  of  the  statute,  resulting  in 
his  loBB  of  a  right  to  exemption,  guaranteed 
him  by  the  Constitution  and  statutes.  In 
OUT  opinion  the  case  of  Eestler  v.  Kern, 
supra,  declares  a  correct  and  a  just  rule. 
O'Connor  v.  Walter,  37  Neb.  267,  23  L.R.A. 
650,  40  Am.  St.  Rep.  486,  55  N.  W.  867; 
Stark  T.  Bare,  39  Kan.  100,  7  Am.  St. 
Rep.  637.  17  Pac.  826;  18  Cye.  1480;  Wil- 
son T.  Joseph,  107  Ind.  490.  8  N.  E.  916. 

Is  OUT  statute  constitutional! 

In  Ohio,  with  constitutional  provisions 
substantially  like  onr  own,  a  statute  simi- 
lar to  ours,  with  an  added  provision  afSnn- 
ativcly  giving  the  debtor  a  right  of  action 
against  the  original  ereditor,  was  assailed 
aa  in  conflict  with  the  Constitution  of  that 
state.  The  court  said:  "The  purpose  of 
this  section  Is  to  protect  our  citizens  in 
their  rights  relating  to  homesteads  and  ex- 
emptions, and  as  the  statutes  on  that  sub- 
ject are  constitutional,  any  statute  which 
is  reasonably  in  aid  of  the  right  must  also 
l>e  constitutional,  unless  it  ahould  conflict 
with  some  other  part  of  the  Constitution. 
We  find  no  such  conflict.  Hie  section  in 
question  only  prevents  onr  own  citizens 
from  resorting  to  a.  sharp  trick  or  practice 
in  another  state  to  defeat  the  provisions  of 
onr  exemption  laws;  and  the  general  assem- 
V]j  has  fun  power  to  so  protect  our  citi- 
zens." Hinds  T.  Sells,  68  Ohio  St.  328,  6? 
N.  E.  800. 

Section  22,  art.  1,  of  our  Constitution, 
when  adopted,  enjoined  the  duty  of  the  1^- 
iatature  to  provide,  by  wholesome  laws,  for 
exempting  from  seizure  or  sale  for  the  pay- 
ment of  debts  a  reasonable  amount  of  the 
debtor's  property.  The  legislature  has  ex- 
ecuted the  constitutional  mandate  by  ap- 
propriate enactment.  Section  746,  Bnms's 
Anno.  Stat.  1908.  Section  2669,  Bums's 
Anno.  Stat.  1908,  aims  at  the  preservation 
of  the  debtor's  constitutional  right,  by 
furtlier  legislation  intoided  to  cireomvent 
those  who  by  "sharp  trick"  would  subvert 
the  humane  provisions  of  our  exemption 
laws.  The  statute  is  not  violative  of  the 
constitutional  provisions  above  named,  and, 
as  against  the  objections  urged  by  appellant, 
the  complaint  states  a  cause  of  action. 

It  is  claimed  that  the  court  erred  in  over- 
mlSng  the  motion  for  a  new  trial,  because, 
as  asserted,  the  evidence  does  not  support 
tha  decision  of  the  trial  court.  The  evi- 
dence is  snfBcient. 

There  is  no  error.  Judgment  affirmed. 
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(208  N.  T.  108.  101  N.  E.  799.) 

DmgglBta  —  sale  of  patent  medldnea  — 
liability  for  purity. 

1.  A  druggist  who  holds  himself  out  as 
the  actual  manufacturer  of  a  patent  medi- 
cine put  up  by  a  wholesaler  with  tiie  retail- 
er's name  on  the  package  is  not  entitled  to 
the  beneflt  of  an  exception  in  a  statute  mak- 
ing druggists  responaible  for  the  quality  of 
medicine  sold  by  them,  except  those  sold  in 
original  packages  of  the  manufacturer,  and 
those  articles  known  as  patent  or  propri- 
etary medicines. 

Same  —negligence  —  suJBclency  of  evi- 
dence. 

2.  A  druggist  may  be  found  negligent  in 
selling  a  patent  medicine  bought  in'  the 
market,  as  a  harmless  preparation  put  up 
by  himself,  when  it  consists  of  a  dangerous 
poison,  if  his  only  knowledge  as  to  tta  con- 
tents was  a  statement  by  the  manufacturer 
that  it  was  similar  to  a  well-known  article, 
the  contents  of  which  he  was  ignorant. 

(Collin,  J.,  dissents.) 

(April  4,  1913.) 

Ifote.  —  Duty  of  druggist  or  apotftecxuv 
in  tho  aale  or  compoundiHg  of  med' 
foines. 

This  note  is  supplementary  to  that  on 
the  same  subject  appended  to  Tremblay  T. 
Kimball,  29  L.R.A.{N.S.)  900, 

As  to  whether  the  fact  that  a  drug  clerk 
is  a  licensed  pharmacist  relieves  the  em- 
ployer from  liability  for  negligence  or  lack 
of  skill,  see  note  to  Tomban  v.  Connors,  39 
L.R.A.{K3.)  274. 

As  to  liabilitv  of  druggist  for  injurv  to 
stranger  from  drug  or  poison  sold  by  nim. 
see  notes  to  Watson  v,  Augusta  Brewine 
Co.  1  L.R.A.(N.S,)  1178,  and  McKibbin  v. 
Bax,  13  L.R^.(N.S.)  648. 

In  Coughlin  v.  Bradbury,  109  Me.  671^ 
85  Atl.  294,  the  court  said  that  the  fact 
that  the  defendant,  who  filled  the  prescrip- 
tion, was  not  a  rwistered  druggist,  was  im- 
material; that  if  he  was  negligent,  whether 
registered  or  not,  he  would  be  liable  for 
damages,  and  vice  versa. 

In  Coughlin  v.  Bradbury,  supra,  defend- 
ant who  so  filled  a  prescription  calling  for 
5  grains  prenacetin  to  be  mixed  with 
other  ingredients  and  put  up  in  the  form  of 
five  powders  containing  1  grain  each  of  phen- 
Bcetin,  that  the  drug  was  not  evenly  dis- 
tributed, and  a  ehila  taking  the  same  was 
injured,  was  held  liable  for  damaireB  to  the 
mother  of  the  child,  although,  in  tilling  the 
prescription,  the  defendant  had  pursued  the 
usual  course  in  regard  to  prescriptions  of 
this  kind,  namely,  weighing  the  required 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Diviaion  of  the  Supreme 
Court,  Fourth  Department,  afHrming  a  judg- 
ment of  a  Trial  Term  for  Erie  County  in 
•defendant's  favor  in  an  action  brought  to 
recover  damages  for  injuries  caused  by  ft 
proprietary  medicine  told  by  defendant  to 
plaintiff.  Reversed. 
The  facts  arc  stated  in  the  opinion. 
Mr.  Cbarles  Newton,  for  appellant; 
'    Defendant  was  negligent  in  selling  tableto 
containing  calomel  for  cascara,  and  repre- 
senting them  to  be  purely  vegetable. 

State  Bd.  of  Pharmacy  v.  Matthews,  197 
N.  Y.  353,  26  L.R,A.(N.S.)  1013,  90  N.  E. 
966;  Thomas  v.  Winchester,  6  N.  Y.  397, 
67  Am.  Dec.  455 ;  Blood  Balm  Co.  v.  Cooper, 
83  Ga.  457,  6  L.R.A.  612,  20  Am.  St.  Rep. 
324,  10  S.  E.  118;  Bnickel  Milhau's 
Son,  116  App.  Div.  832,  102  N.  Y.  Supp. 
395;  Torgeson  v.  Schultz,  192  N.  Y.  156,  18 
L.R.A.(N.S.)  726,  127  Am.  St.  Rep.  894,  84 
N.  E.  956;  Kuelling  v.  Roderick  Lean  Mfg. 
Co.  183  N.  Y.  78,  2  L.R.A.(N.S.)  303,  11 
Am.  St.  Rep.  691,  76  N.  E.  1098,  6  Ann. 
Caa.  124,  19  Am.  Neg.  Rep.  407. 

For  this  negligence  defendant  is  liable  to 
plaintiff. 

number  of  grains  of  each  ingredient,  plac- 
ing them  in  &  mortar,  and  stirring  them  for 
"from  a  minute  and  a  half  to  two  minutes," 
and  dividing  the  mixture  into  equal  parte. 
The  court  said  that  it  was  incumbent  on  the 
defendant  either  to  mix  the  ingredients  so 
thoroughly  that  each  powder  would  contain 
flubstantially  the  intended  quantity,  or  to 
compound  each  powder  separately  by 
weight,  which  it  was  practicable  to  do. 

A  druggist  cannot  escape  liability  for  the 
sale  of  wood  alcohol  without  a  poison  label, 
on  the  ground  that  the  applicant,  intending 
to  use  it  as  a  beverage,  fraudulently  applied 
for  alcohol  to  be  used  aa  a  medicine.  Camp- 
bell T.  Brown,  85  Kan.  527,  117  Pac.  1010. 

Wood  alcohol  is  included  In  the  phrase 
"substance  or  liquid  uanally  denominated 

Soisonous,**  in  a  crimes  act  making  it  a  mis- 
emeanor  to  sell  arsenic,  corrosive  subli- 
mate, pruBsic  acid,  or  any  other  substance 
or  liquid  usually  denominated  poisonous, 
without  being  labeled  as  a  poison.  Ibid. 

It  was  also  held  in  Campbell  v.  Brown, 
supra,  that  the  sale  of  wood  alcohol  without 
a  label  as  a  poison,  which  was  a  misde- 
meanor under  the  crimes  act,  was  not  t^al- 
ized  by  the  pharmacy  act,  making  it  unlaw- 
ful for  druggists  to  retail  certain  classes 
of  articles  without  being  labeled  as  poison. 

Kelly  T.  Ross,  166  Mo.  App.  475,  148  S.  W. 
1000,  was  an  action  against  a  druggist  for 
damages  for  Injuries  caused  bv  an  alleged 
"deadly  poisonous  liquid"  ao\A  by  the  de- 
fendant in  place  of  a  certain  "hand  lotion" 
for  which  the  plaintiff  had  appliod.  but  the 
discussion  in  the  case  is  confined  chiefly 
to  the  question  of  damages  and  of  the  sufTi- 
ciency  of  the  evidence  to  sustain  tiie  ver- 
dict. 

47  L.RA.(KS.) 


Thomas  y.  Wincheoter,  6  N.  Y.  307,  37 
Am.  Dec.  455;  Kodling  t.  Roderick  Lean 
Mfg.  Co.  183  N.  Y.  78,  2  L.R.A.(N.S.}  303, 
111  Am.  St  Rep.  691,  76  N.  E.  1098,  3 
Ann.  Cas.  184, 19  Am.  Neg.  Rep.  407 ;  Torge- 
son V.  Schultz,  192  N.  Y.  156,  18  L.R..1. 
(N.S.)  726,  127  Am.  St.  Rep.  894,  84  N.  E. 
968;  O^eiU  t.  James,  138  Mich.  667,  63 
L.RJL  342,  110  Am.  St.  Rep.  321.  101 
N.  W.  828.  6  Ann.  Caa.  177,  17  Am.  Neg. 
Rep.  661;  1  Thomp.  N^.  S  8;  Blood-Balm 
Co.  V.  Cooper,  83  Ga.  457,  5  L.R^.  612,  20 
Am.  St.  Rep.  324,  10  S.  E.  118;  Langridge 
V.  Levy,  2  Mees.  A.  W.  619,  6  L.  J.  Eich. 
N.  8.  137;  Allan  v.  State  S.  S.  Co.  182  N. 
Y.  91,  15  L.R.A.  166,  28  Am.  St.  Rep.  556, 
30  N.  E.  482;  Garvey  T.  Namm,  136  App. 
Div.  815,  121  N.  Y.  Supp.  442! 

This  case  does  not  come  within  the  excep- 
tions from  liability  for  the  quality  of  pro- 
prietary remedies  contained  in  the  public 
health  law. 

Messrs.  Rebadow  A  ImAA,  for  respond- 
ent: 

The  proof  wholly  fails  to  establish  n^li- 
gence. 

Taking  the  most  favorable  view  of  plain- 
tiff's case,  and  conceding,  for  the  sake  of 

In  Moran  v.  Dake  Drug  Co.  IS4  N.  Y. 
Snpp.  095,  the  plaintiff  sought  to  recover 
damages  for  the  n^ligence  of  defendant's 
clerk  in  selling  bichloride  of  mercury  tab- 
lets, instead  of  triple  bromide  tablets.  The 
defense  was  that  the  plaintiff  had  called 
for  the  former,  and  not  the  latter  drug. 
It  was  held  thi^  althon^  the  plaintiff  was 
alone  in  his  statement  aa  to  what  he  ordered, 
and  his  testimony  was  disputed  by  the 
clerk  the  question  of  negligence  was  for 
the  jury,  and  the  verdict  for  plaintifT 
should  be  sustained. 

It  was  also  held  in  Moran  v.  Dake  Dru^ 
Co.  supra,  that  the  question  of  plaintiff's 
contributory  negligence  in  failing  to  read 
what  was  written  on  the  package  by  the 
clerk  was  for  the  jury,  the  court  saying 
that  if  one  calls  for  a  particular  remedy  at 
a  drug  store,  and  fails  to  read  the  writing 
which  the  clerk  puts  upon  the  package,  it 
could  not  be  said,  as  a  matter  of  lav,  tliat 
he  was  guilty  of  contributory  negligence. 

In  Goodwin  v.  Rowe,  —  Or.  — ,  135  Pac 
171,  the  proprietors  of  a  drug  store  at- 
tempted to  defeat  Uabilitr  for  Injniy  re- 
sulting from  the  application  of  an  exces- 
sively strong  solution,  on  the  ground  that, 
contrary  to  their  directions,  their  clerk 
(who  was  unregistered)  had  applied  the 
same  solely  under  the  direction  and  advice 
of  a  physician  who  was  nreaent  in  the  store 
and  had  been  consulted  oy  the  plaintiff.  A 
statute  provided  that  drugs  should  be  sold 
by,  and  drug  stores  be  in  charge  of,  only 
r^stered  pharmacists.  The  evidence  was 
conflicting  as  to  whether  the  injury  was 
caused  by  the  physician's  erroneous  direc- 
tions, or  by  the  clerk's  failure  properly  to 
fill  the  prescription.   It  was  held  that  the 
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the  argument,  that  the  impossible  happened, 
plaintiff  prored  merely  the  happening  of  an 
aeeident,  which  ia  not  enough  to  sustain 
an  aetion  in  negligence. 

Loop  T.  Litchfield,  42  N.  T.  861,  1  An. 
Bep.  S48;  Gould  t.  Slater  Wooten  Co.  147 
Mass.  SIS,  17  N.  B.  6S1;  Piehl  v.  Alhany 
R.  Co.  80  App.  DiT.  106.  Bl  N.  ¥.  Supp. 
760;  Lafflin  t.  BnlTalo  ft  8.  W.  R.  Co.  106 
N.  T.  186.  60  Am.  Rep.  483,  12  N.  E. 
699,  6  Am.  Neg.  Cas.  268 ;  Carlson  t.  Phoenix 
Bridge  Co.  182  N.  Y.  273,  30  N.  E.  780; 
Ship  T.  Ftidenherg,  132  App.  Div.  782,  117 
N.  T.  Snpp.  699;  Pant  t.  Consolidated  Fire- 
works Co.  188  App.  DiT.  810.  117  N.  Y. 
Snpp.  698. 

Defendant  could  not  be  ohaiged  with 
Diligence,  for  the  reason  that  tte  public 
health  law  anmpted  tho  defendant  from 
Teaponsibility. 

^nibwd  BarOett,  J.,  delivered  the  opin< 
ton  <a  tile  eouit: 

This  case  has  been  tried  twice.  Upon  the 
first  trial  the  plaintiff  was  suocessfnl,  but 
the  judgment  uttered  upon  tiie  verdict  in 
hw  favor  was  reversed  by  the  appellate 
division,  and  upon  the  second  triiil,  the 
evidence  being  the  same,  a  verdict  was  dl- 

verdict  for  the  plaintiff  might  be  sustained 
either  on  the  ground  that  the  defendants 
were  liable  at  common  law  for  the  negli- 
gence of  the  clerk  in  failing  property  to 
fill  the  prescription^  or  that  thn'  were  lia- 
ble for  damages  resulting  from  their  failure 
to  ccnnply  with  the  statute  requiring  sale  of 
drugs  only  by  registered  pharmacists.  The 
court  said  that  any  violation  of  the  stat- 
ute from  which  an  iojui?  proceeded  was 
conclusive  evidence  of  negligence. 

In  Butterfleld  v.  Snellenburg,  231  Fa. 
88,  79  Atl.  980,  an  action  for  damages 
andnst  the  proprietors  of  a  drug  store  on 
tSe  ground  that  a  clerk  had  "negligently 
prepared  and  compounded  a  dangerous, 
poisonous,  corrosivi^  and  burning  liquid," 
instead  of  a  harmless  prescription  of  "aro- 
matic spirits  of  ammonia,"  it  was  held  that 
there  was  no  variance  between  the  allega- 
tions and  the  proof,  and  that  the  plaintiff 
could  recover,  although  there  was  no  direct 
evidence  that  the  liquid  sold  was  compound- 
ad  or  other  ingredients  than  those  ordered, 
but  evidence  only  of  a  failure  properly  to 
dilute  the  drug  ordered. 

It  should  he  noted  that  in  Butterfleld  v. 
Snellenburg,  supra,  the  husband,  as  well 
as  the  wife,  who  was  injured,  recovered  sub- 
stantial damages  from  the  druggist. 

Anderson  v.  Meyer  Bros.  Drug  Co.  149 
Ho.  App.  554,  180  S.  W.  829,  was  an  action 
against  a  wholesale  drug  company  for  dam- 
ages for  injuries  sustained  by  the  alleged 
negligence  of  the  defendant  in  permitting 
poisonous  matter  to  become  mixed  with  a 
harmless  drug  and  carelessly  sold  to  the 
retailer  as  pure  and  free  from  poison,  but 
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rected  In  favor  of  the  defendant.  From 
the  judgment  upon  that  verdict  plaintiff 
now  appeals. 

The  defmdant  is  a  domeatio  oorporation 
engaged  in  selling  drugs  and  medicinea  in 
the  cify  of  Buffalo.  The  plaintiff  parohased 
at  its  store  a  box  of  medicinal  pllUt  labeled 
as  follows: 

*Trieft  2B  emti 
"Eaieara 

'lUthartiea 
"Cure  Constipation 
"Faxtm,  Willbuns,  and  Fax(m.  Iffg. 
*a)ruggists,  Buffalo,  N.  T. 
On  the  reverse  side: 

'imtBOTIONS. 

"Kasouu  Kathabiicb  can  be  taken  at 
any  time.  As  a  laxative  bat  one  tablet. 
For  constipation,  a  tablet  at  bed  timet,  and 
one  before  breakfast,  will  prove  satisfac- 
tory. In  obstinate  cases  continue  this  treat- 
ment until  cured.  Children,  one-qnartw  to 
one-half  tablet,  according  to  age." 
On  one  side  of  the  box: 
"Stimulate  the  Liver. 

"Invigorate  tiw  Bowels." 
Ob  tits  reverse  side: 

"Purely  vegetable, 

Tleasantly  effeetive." 

the  decision  against  the  plaintiff  is  based 
upon  the  fact  that  she  had  previously  ac- 
cepted satisfaction  of  her  claim  and  signed 
a  release  of  the  defendant,  the  principal 
question  discussed  being  as  to  whether  the 
release  was  fraudulent^  obtained. 

In  Darks  v.  Scudder-Gale  Qrocer  Co.  146 
Mo.  App.  248, 130  8.  W.  430,  the  court,  after, 
reviewing  a  number  of  authorities,  said; 
"It  will  also  be  seen  that  in  some  cases 
the  court  is  justified  in  declaring  the  act 
to  be  negligence  as  a  matter  of  law.  If  a 
manufacturer  or  dealer  in  drugs  puts  a 
label  upon  the  article  indicating  that  it  is 
harmless,  and  the  label  is  false  and  the 
article  poisonous,  then,  as  a  matter  of  law, 
he  is  liable,  as  proof  of  the  fact  is  proof 
of  the  negligence,  and  it  is  not  necessary  to 
submit  to  the  jury  the  question  of  whether 
such  an  act  is  negligence."  The  aetion  in 
that  case,  however,  was  against  a  wholesale 
grocvry  company  for  semag  wood  alcohol 
instead  of  ginger  extract. 

As  to  liability  of  chemists  for  injuries 
produced  the  application  of  a  drug  manu- 
factured them  and  applied  1^  a  veteri- 
nary surgeon,  sec  the  case  of  Young  v.  Parke, 
D.  k  Co.  49  Pa.  Super.  Ct.  29,  holding  that 
the  chemists  were  not  liable  for  an  experi- 
mental intravenous  application  of  the  drug 
made  by  the  surgeon,  although  the  cbanist's 
catalogue,  which  showed  the  ingredients  and 
stated  that  the  drug  was  intended  chiefly  for 
hypodermic  use,  also  contained  a  reference 
to  a  magazine  article  by  another  veterinary 
surgeon,  who  claimed  successfully  to  have 
used  the  tame  in  the  manner  adopted  in 
this  case.  R.  E.  H. 
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The  plaintiff  testified,  and  in  thii  ihe 
ma  oorroborated  by  her  husband,  that  the 
defendant*!  clerk  from  whom  she  purchased 
the  box  of  tablets  informed  her  that  the 
preparation  was  the  same  as  caacara  sa- 
graoa  only  in  tablet  form.  She  made  use  of 
the  tablets,  taking  them  as  she  had  been 
accustomed  to  take  cascara  sagrada  for  the 
purpose  of  a  laxative;  but  the  consequence 
were  very  different  from  those  produced  by 
that  medicine.  The  platntiff  developed  a 
case  -of  mercurial  salivation,  and  an  exami- 
nation of  the  tablets  proved  that  each  tab- 
let contained  one  fifth  of  a  grain  of  calomel 
combined  with  senna  and  podophyltin. 

In  behalf  of  the  defendant  it  was  proved 
tiiat  the  tablets  known  as  Kascara  Kath- 
artics  were  manufactured  by  Billinge,  Clapp, 
A  Company,  wholesale  druggists  of  Bo8t<m, 
Massachusetts,  well  known  to  the  trade  as 
reputable  manufacturers  of  high-grade  pat- 
ent and  proprietary  medicines;  that  the  de- 
fendant purchased  the  tablets  in  question 
from  these  manufacturers,  the  goods  being 
put  up  by  them  at  the  manufactory  with 
the  special  label  of  the  defendant  printed 
thereon;  and  that  Kascara  Kathartics  had 
been  upon  the  market  for  about  ten  years. 
The  quantities  sold  ranged  from  600  to 
1,000  pounds  a  year.  From  March,  1003,  up 
to  the  time  of  the  first  trial  in  May,  1909, 
the  defendant  had  sold  about  900  boxes 
without  complaint  from  any  of  its  cus- 
tomers. Zt  was  stipulated  that  Kascara 
Kathartics  was  a  patent  or  proprietary 
medicine,  and  it  appeared  that  it  was  not 
the  custom  of  retail  drng^sts  to  analyze 
proprietary  medicines. 

The  appellate  division  held  that  the  proof 
utterly  failed  to  establish  the  negligence 
of  the  defendant,  because  it  did  not  know 
tiiat  the  tablets  sold  to  the  plaintiff  were 
dangerous,  and,  having  purchased  them  of' 
a  long  established  manufacturing  concern 
of  excellent  reputation,  it  was  justified  in 
placing  reliance  upon  its  vendor.  The  ap- 
pellate division  also  seems  to  have  been  of 
the  opinion  that  the  defendant  was  pro- 
tected by  the  following  provision  of  the 
public  health  law  (Consol.  Laws  1909,  chap. 
15,  §  235,  Bubdiv.  2) :  "Every  proprietor  of 
a  wholesale  or  retail  drug  store,  pharmacy, 
or  other  place  where  drugs,  medicines,  or 
chemicals  are  sold,  shall  be  held  responsible 
for  the  quality  and  strength  of  all  drugs, 
chemicals,  or  medicines  sold  or  dispensed 
by  him  except  those  sold  in  original  pack- 
ages of  the  manufacturer,  and  those  articles 
or  preparations  known  as  patent  or  pro- 
prietary  medicines." 

Where  the  contents  of  a  medicine  are  con- 
cealed from  the  public  graerally,  and  the 
manufacturer  knows  the  contents  and  sells 
the  medicine  recommending  its  use  for  in- 
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dicated  maladies  and  prescribing  the  mode 
in  which  it  shall  be  taken,  and  an  injury 
is  thereby  caused  to  a  purchaser  thereof, 
the  manufacturer  is  liable  to  such  pur- 
chaser for  the  injury  which  he  has  suffered. 
Blood  Balm  Co.  v.  Cooper,  83  Ga,  457,  5 
LJtA.  612,  20  Am.  St.  Rep.  324.  10  S.  E. 
lis.  Zn  the  case  cited  it  was  said  that  the 
purchaser  "has  a  right  t*  rely  upon  tbe 
statement  and  recommendation  of  the  pro- 
prietor printed  and  published  to  the  world; 
and  if,  thus  relying,  he  takes  tbe  medicine 
and  is  injured  on  account  of  some  con- 
cealed drug  of  which  he  is  unaware,  the 
proprietor  is  not  free  from  fault,  and  is 
liable  for  the  injury  thereby  sustained." 
The  liability  under  these  ciroumstances 
grows  out  of  the  misleading  concealment  of 
a  material  fact,  as  of  tbe  composition  of  a 
medicine,  which  the  manufacturer  knows  or 
ought  to  know,  and  the  accompanying  npn- 
sentation  to  the  purchaser  that  he  may  use 
the  preparation  with  safefy^ 

In  the  case  at  bar,  however,  we  have  to 
deal  with  a  sale  made  not  by  the  actual 
manufacturer,  but  by  a  corporation  of  re- 
tail druggists  which  purchased  the  medi- 
cine in  large  lots  from  the  actual  manu- 
facturer. It  being  agreed  that  the  com- 
pound sold  was  a  patent  or  proprietary 
medicine,  the  corporation  seeks  to  shield  it- 
self behind  the  exception  in  subdivision  2 
of  §  236  (formerly  §  107)  of  the  public 
health  law,  already  quoted,  which,  after 
declaring  that  every  retail  druggist  shall  be 
held  responsible  for  the  quality  and  strength 
of  the  drugs  which  he  sells,  excepts  "those 
sold  in  original  packages  of  the  manufae- 
turer,  and  those  articles  or  preparations 
known  as  patent  or  proprietary  medicines." 
Is  the  benefit  of  this  exception  available  to 
a  retail  druggist  who  holds  himself  oat  to 
a  purchaser  as  tbe  actual  manufacturer  <rf 
the  medicine  soldf    I  think  not. 

It  is  plain  that  if  the  sale  bad  been  made 
by  the  manufacturers  themselrea.  Billings, 
Clapp,  A  Company,  of  Boston,  the  fact  thai 
Kascara  Kathartics  were  comprehended 
within  the  class  of  patent  or  proprietary 
medicines  would  not  in  any  wise  have  ab- 
solved Billings,  Clapp  A  Company  from  re- 
sponsibility for  the  strength  and  quali^, 
which,  of  course,  includes  the  character  tS 
the  compound.  I  think  that,  when  tbe  de- 
fendant represented  to  the  plaintiff  by  means 
of  tbe  statement  contained  in  the  label  on 
the  box,  that  Faxon,  Williams,  A  Faxon 
were  the  manufacturers  of  the  preparation, 
it  rendered  itself  just  as  liable  to  the  pur- 
chaser as  the  actual  manufacturers  would 
have  been  if  the  purchase  had  been  made 
from  them.  Zn  other  words,  the  defendant, 
by  reason  of  this  representation,  became  re- 
sponsible to  tiw  pUintiff  tm  tin  ^tna^ 
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and  quality  of  the  preparfttion,  notwith- 
standing its  patented  or  javprietaiy  ehar- 
aeter;  and  if  the  cwnpound  Mmtained  an 
injuriona  tabetaace,  instead  of  being  purely 
vegetable  as  the  label  deelaredf  the  defend- 
ant became  liable  in  law  for  the  injury 
suffered  by  the  purchaser  in  eomequence  of 
ignorantly  taking  the  concealed  poison. 

The  case  is  not  aU  like  Thtxnas  t.  Win- 
chester, 6  N.  Y.  397,  07  Am.  Dee.  455,  or 
Torgesen  v.  Sehults,  192  N.  Y.  166.  18 
LJtA.(N.S.)  726,  127  Am.  fit.  Rep.  804, 
84  N.  £.  9S6,  where  the  suits  were  by  third 
parties  against  the  original  manufacturer. 
Here  the  aeUon  is  by  a  purchaser  against 
the  immediate  vendor,  and  it  is  with  the 
duties  and  obligations  of  such  vendor  that 
we  are  concerned.  The  basis  of  the  action 
is  the  sale  of  a  poison  to  a  person  who 
called  for  a  harmleas  drag;  and  the  law  is 
well  settled  that  in  sudi  a  case  evidence 
of  Bi^ligence  is  necessary  in  order  to  make 
out  a  cause  of  action.  Mere  proof  of  the 
mistake  is  not  enough  in  and.  of  itself 
to  charge  the  vendor  with  liabilify.  Allan 
T.  SUte,  8.  S.  Co.  132  N.  Y.  91,  16  L.R.A. 
166,  28  Am.  St.  Rep.  566,  30  N.  £.  482; 
Brown  v.  Marshall,  47  Mieh.  S76,  41  Am. 
Rep.  726,  11  N.  W.  392.  The  negligence 
which  must  be  established  to  render  a  drug- 
gist liable  in  such  a  ease  as  'this  is  meas- 
ured by  his  duty;  and,  while  this  is  only 
to  exercise  ordinary  care,  the  phrase  "ordi- 
nary careP*  in  reference  to  the  business  of 
a  druggist  must  be  hdd  to  signify  "the 
highest  practicable  degree  of  prudmce, 
tiioughtfulness,  and  vigilance,  and  the  most 
exact  and  reliable  saf^uards,  consistent 
with  the  reasonable  conduct  of  the  business, 
in  order  that  hunuui  life  may  not  constant- 
ly be  exposed  to  tiie  danger  flowing  from 
tlie  substitution  of  deadly  poismis  for  harm- 
less medicines."  Tremblay  v.  Kimball,  107 
Me.  68,  29  LJt.A.(N.S.}  900,  Ann.  Cas.  1912 
O,  1216,  77  Att.  406. 

Within  this  rule,  however,  I  think  there 
was  suffieient  evidence  of  n^ligence  to  take 
the  ease  to  the  jury.  The  defendant,  al- 
though representing  itself  to  be  the  manu- 
AMturer,  and  therefore  presumably  ac- 
quainted with  all  the  ingredients  going  to 
make  up  the  medicinal  preparation  which 
it  sold  to  the  plaintiff,  really  Icaew  nothing 
about  the  nature  of  the  compound  save 
what  one  of  its  agents  had  learned  from 
Billings,  Glapp,  ft  Cogmpany,  to  the  effect 
that  Kascara  Kathartics  were  similar  to 
Caaearets,  and  this  witness  admitted  that 
be  did  not  Icnow  what  Casearets  contiUned. 
I  think  B^ligraiee  could  ha  predicated  of 
the  action  of  the  sgent  of  the  defendant 
ecrporation  in  selling  this  medicine  upon 
the  representation  that  it  was  the  manu- 
facturer, without  having  taken  any  other 
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or  further  means  to  ascertain  the  true 
character  of  the  compound.  If  it  could 
justify  itself  under  the  exception  in  the 
public  health  law,  already  mentioned,  it 
could  escape  liability  even  if  the  box  of 
tablets  had  contained  some  deadly  drug 
which  had  killed  Mrs.  Willson  as  soon  as 
she  took  it.  A  construction  of  the  statute- 
which  could  lead  to  such  results  is  hardly 
wtathj  of  serious  consideration. 

If  I  am  right  in  the  views  which  have 
been  expressed,  the  judgment  should  be  re- 
versed and  a  new  trial  granted  with  costs- 
to  abide  the  event. 

Ovllen,  Oh.  J.,  and  Gray,  Wenwr^ 
Obase,  and  Hogan,  JJ.,  concur. 

ColUn,  J.,  dissents. 


OKIiAHOMA  BWKEME  COURT. 
(Division  No.  1.) 

C.  D.  WEBSTER,  Plff.  in  Err., 

V. 

WEBSTER   REFINING    COMPANY  OF 
OKMULGEE. 

(36  Okla.  168,  128  Pac.  261.) 

Corporation  —  property  subscription  — 
name  and  process. 

1.  Under  g  39  of  article  9  of  the  Consti- 
tution, whidi  provides  .that  "no  corpora- 
tion shall  issue  stock  except  for  money, 
labor  done,  or  property  actually  received 
to  the  amount  of  the  par  value  thereof, 
.  .  the  right  to  use  a  party's  name  in 
organizing  a  corporation,  and  a  method  of 
refining  gasolene,  which  was  not  patented, 
which  was  in  use  at  a  number  of  other 
places,  and  which  was  the  result  of  a  meth- 
od of  construction  used  by  the  plaintiff^ 
wherever  he  built  refineries,  is  not  property 
actually  received  to  the  amount  of  the  par 
value  thereof,  for  which  capital  stock  of 
the  corporation  should  be  issued. 

Same  —  bonus  stock  —  promise  —  en- 
forcement. 

2.  A  contract  between  a  corporation  and 
its  promoter,  providing  for  the  issuance  to 
him  of  capital  stock  of  the  corporation  in 
violation  of  g  39  of  article  9  of  the  Consti- 
tution, will  not  be  enforced  by  the  courts; 

Headnotes  1^  Ambs,  C. 

Note. —  A  search  has  disclosed  no  case 
aside  from  Webster  v.  Wastes  Ret.  Co. 
since  the  time  of  the  preparation  of  the  note 
to  O'Bear-Nester  Glass  Co.  v.  Antiexplo  Co. 
36  L.R.A.(N.S.)  520,  upon  the  question  ss 
to  payment  for  corporate  stock  with  an 
unpatented  formula,  process,  or  invention. 

As  to  bonus  stock  of  corporations,  gen- 
eral^, see  note  to  Dummer  v.  Smedley,  38 
LJUA.  400. 
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nor  will  damages  be  awarded  for  Uie  breach 

thereof. 

(November  19,  1918.) 

Fj>RROR  to  the  Diatrict  Court  for  Ofcmul- 
J  Ree  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  a  oontract 
to  issue  capital  ttock.  Affirmed. 

The  facts  are  stated  in  tlw  CtHnmisslop- 
er's  opinion. 

Messrs.  Hflnrine  *  ITflwlMraM  for 
plaintiff  in  error. 

Messrs.  Belftwd  A  Hlat*  for  d«f«idut 
in  error. 

Ames,  C,  filed  the  following  opinion; 

The  plaintiff  was  instnunental  in  promot- 
ing and  organizing  the  defendant  corpora- 
tion. He  had  had  many  years  of  experience 
in  building  refineries,  and  entered  into  an 
agreement  with  the  others  who  proposed  to 
form  the  corporation,  pursuant  to  which 
they  wore  to  pay  him  a  salary  as  general 
manager  during  the  construction  of  a  plant, 
and  $5,000  par  value  of  the  capital  stock 
of  the  corporation,  for  the  use  of  his  name, 
procosaes,  and  knowledge  in  erecting  the 
refinory.  The  minutes  of  tlie  corporation 
disclosing  the  agreement  are  as  follows: 
"The  next  business  was  the  fixing  the  sal- 
aries of  the  active  managers  of  the  business. 
It  was  voted  to  pay  the  general  man- 
ager a  salary  of  $25  per  week  until  fur- 
ther action  is  taken,  and  it  was  decided 
to  defer  taking  action  on  the  salaries  of 
tlie  other  active  managers  until  future 
meeting.  The  treasurer  was  directed  to 
make  an  assessment  of  26  per  cent  on  the 
stock  subscribed.  A  motion  was  made  and 
carried  that  C.  D.  Webster  was  to  be 
given  200  shares,  «.  e.,  $5,000  worth,  of  the 
capital  stock  of  the  company  full  paid,  for 
the  use  of  his  name,  processes,  and  knowl- 
edge in  erecting  the  refinery,  same  to  issue 
at  once  and  held  in  escrow  by  the  treasurer 
until  further  action  is  taken  by  the  board 
of  directors."  The  general  manager  here 
referred  to  was  the  plaintiff.  The  testi- 
mony shows  that  he  superintended  the 
erection  of  the  refinery,  and  that  the  corpo- 
ration was  organized  with  the  use  of  his 
name;  that  during  the  erection  he  was  paid 
a  salary  as  general  manager;  that  the  plant 
which  he  erected  contained  what  he  calls 
his  process  for  refining  gasolene;  that  this 
was  a  process  which  he  installed  in  all  the 
plants  which  he  had  ever  erected;  that  it 
had  been  a  success;  that  some  other  refin- 
eries have  copied  it;  that  it  was  not  pat- 
ented; that  it  was  not  a  secret  formula, 
but  a  mere  process  in  use  in  many  plants, 
and  one  that  might  be  used  in  any  plant; 
that  the  plaintiff  instructed  all  the  men 
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under  him  concerning  the  use  of  hie  process, 
and  it  appears  that  there  was  no  secret 
property  right  in  it.  After  the  plant  wju 
completed,  the  company  declined  to  deliver 
him  the  capital  stock,  and  he  brings  this 
action  to  recover  damages  for  the  breach 
of  the  contract.  Upon  the  conclusion  of 
the  plaintiff's  evidence,  the  court  sustained 
a  demurrer  thereto,  and  judgment  was  en- 
tered for  the  defendant. 

The  case   involves  the  construction  of 
S  89  of  article  9  of  the  Constitution  (Wil- 
liams's constitution  and  enabling  act,  | 
256),  which  provides  as  follows:    "No  cor- 
poration shall  issue  stock  except  for  money, 
labor  done,  or  property  actually  received 
to  the  amount  of  the  par  value  thereof,  aud 
all  fictitious  increase  of  stodc  or  indebted- 
ness shall  be  void,  and  the  legislature  shall 
prescribe  the  necessary  regulations  to  pre- 
vent the  issue  of  fictitious  stock  or  indebt- 
edness.  The  stock  and  bonded  indebtedness 
of  corporations  shall  not  be  increased  ex- 
cept in  pursuance  of  general  law,  nor  with- 
out the  consent  of  the  persona  holding  the 
larger  amount  in  value  of  tbe  stock,  first 
obtained  at  a  meeting  to  be  held  after 
thirty  days*  notice  given  in  pursuance  of 
law."    In  the  case  at  bar  the  plaintiff  does 
not  contend  that  he  paid  the  money  for 
this  stock.    The  labor  which  he  performed 
was  paid  for  by  his  salary  as  general  man- 
ager; and  there  was  therefore  no  "labor 
done"  for  which  the  stock  should  be  issued. 
Was  there  any  "property  actually  received" 
by  the  corporation  for  which  it  should  have 
issued  the  stock  1    It  is  elementary  that 
the  plaintiff's  name  was  not  "property  ac- 
tually received."    Naming  the  corporation 
for  him  would  not  pay  ita  debts  or  satisfy 
its  creditors.    The  only  other  thing  which 
the  corporation  received  was  his  proeeaa 
for  refining  gasolene;  but  this  was  not  a 
patented  process.   It  was  not  even  a  secret 
formula.    It  was  merely  a  method  of  con- 
struction which  he  used  wherever  he  was 
employed  to  build  a  refinery,  and  which 
could  be  used        anyone  else  who  knew 
it,  or  who  could  find  it  out  fr<Mn  the  many 
people  who  did  know  it.    It  was  not  a 
process  which  resulted  in  making  more  or 
better  gasolene,  although  the  evidence  is 
to  the  effect  that  it  was  a  good  proeess. 
But  it  cannot  be  s^d  that  the  eridenee 
shows  that  it  was  of  actual  value,  or  that 
it  was  property  actmally  reoeived.  Indeed, 
it  has  been  held  in  Texas,  in  (yBear-Nester 
Glass  Co.  V.  Antiexplo  Co.  101  Tex.  431, 
16  L.R.A.(N.S.)    620,   130  Am.  St.  Rep. 
865,  108  S.  W.  967,  109  S.  W.  931,  that  an 
unpatented  formula  is  not  property,  within 
the  meaning  of  a  constitutional  provision 
that  no  corporation  shall  issue  stock  «i- 
cept  for  property  actual^  received;  and 
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in  Oillett  t.  Chicago  TiUu  ft  T.  Co.  2S0  HI. 
373,  82  N.  E.  891,  it  wu  held  that  the 
truufer  ot  unpatented  ud  nnperfeeted  in- 
ventioDa,  to  be  med  in  tiie  production  of 
a  propoeed  ipeetacnlar  play,  wu  a  viole- 
tion  of  the  stotnto  requiring  stock  to  be 
paid  for  in  money  or  moneT'i  worth  to  the 
full  amount  d  the  mibuffiption;  and  in 
National  Tube  Works  Oo.  t.  Oilflllaa,  124 
N.  Y.  302,  86  N.  E.  reoorery  by  a 
judgmmt  creditor  againct  tbe  stockholder 
.vas  sustained,  on  tb«  ground  that  the 
stock  was  not  properly  paid  for  by  a  trans- 
fer to  the  corporation  of  a  number  of  pat- 
oited  inventions.  In  Van  Clere  r.  Berkey, 
143  Mo.  100,  42  LJLA.  SOS,  44  S.  W.  743. 
it  was  hdd  that  the  transfer  to  a  company 
d  an  inTcntion  for  an  improved  process 
for  manufacturing  flour,  which  subsequent- 
ly prored  to  be  of  no  vahie,  could  not  be 
taken  as  payment  lor  the  capital  stock  of 
the  oranpany,  under  a  statute  similar  to 
ours.  It  Is  not  neeessaiy  for  us  to  go  so 
far  as  irane  of  Hhe  oourte  have  gone,  be- 
came in  the  case  at  bar  it  is  manifest  that 
the  eorporation  did  not  receive  money  or 
hibor  or  actual  property  to  the  extent  of 
the  par  value  of  the  stock. 

The  evil  which  this  constitutional  pro- 
vision was  designed  to  stop  was  the  so- 
called  practice  d  watering  stock  of  a  cor- 
poration; and  it  is  both  our  duty  and  our 
disposition  to  give  this  statute  its  natural 
construction, — ^Uie  meaning  which  its  words 
plainly  disdose.  The  corporation  is  pro- 
hlMted  from  issuing  stock  except  for  mon^, 
for  labor  done,  or  for  property  actually  re- 
ceived to  the  amount  d  the  par  value 
thereof.  These  words  have  a  very  plain 
•ignifleanee.  They  mean  just  what  they 
say.  Our  attention  •ii,  however,  called  to 
the  decision  of  the  Supreme  CMrt  of  the 
United  States  in  Memphis  ft  L.  R.  R.  Co. 
T.  Dow,  ]20  U.  8.  287,  30  L.  ed.  SOS,  7  Sup. 
Ct.  Rep.  482,  which  construes  %  S  ixl  article 
12  of  the  Constitution  of  Arkansas  of  1874, 
providing  that  "no  private  corporation  shsJl 
issue  stocks  or  bonds  except  for  money  or 
property  actually  received,  or  l^ior  done, 
and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void,"  in  whleh  Justloe 
Harlan,  In  delivering  the  opinion  of  the 
court,  says  (120  U.  8.  200):  *ltecurring 
to  tbe  language  employed  In  the  Arkansas 
Constitution,  we  are  of  the  opinion  that 
It  does  not  necessarily  indicate  a  purpose 
to  makt  the  validity  of  every  issue  of  stock 
or  bonds  by  a  private  corporation  depend 
upon  the  inquiry  whether  tlie  mtmey,  prop- 
erty, or  labor  actually  received  therefor 
was  of  equal  value  In  the  market  with  the 
stock  or  bonds  so  issued.  It  is  not  clear 
from  the  words  used  that  tbe  framers  of 
that  instrument  intended  to  restrict  prl- 
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vate  corporatims — at  least  wiien  aeting 
with  ti»  ai^roval  of  their  stocldioIder»— 
in  the  exchange  of  their  stock  or  bnids  for 
numey,  property,  or  labor,  upon  such  terms 
as  they  deem  proper,  provided,  always,  the 
transaction  is  a  real  cme^  based  np<m  a 
present  consideration,  and  having  reference 
to  legitimate  oorporate  purposes,  and  i> 
not  a  mere  devloe  to  evade  the  law  and  a<y 
compllsh  that  which  is  forbidden.  We  can- 
not suppose  that  the  scheme  whereby  tiie 
appellant  acquired  the  property,  rlghte,  and 
privileges  in  question  for  a  given  amount 
of  ite  stock  and  bonds  falls  withm  the 
prohibititm  of  the  state  Constitution.  The 
beneficial  owners  of  sush  intereste  had  the 
right  to  fix  tiie  terms  npm  which  th^ 
would  snrx«nder  those  intereste  to  the  eor- 
poration of  whieh  th^  were  to  be  tbe  sole 
stoekholden.  And,  that  subsequent  holders 
of  stock  might  not  be  misled,  each  certifi- 
cate of  stock  stetes  upon  ite  face  that  the 
holder  takes  this  stock  subject  to  $2,8SO.O0O 
of  mortgage  bonds  of  tbe  company,  which 
are  secured  by  two  mortgages  duly  recorded. 
All  that  was  done  was  to  reoiganize  the 
Little  Rock  ft  Memphis  Railroad  Com- 
pany upon  the  same  basis,  substantiallyt 
as  to  capital  stock  and  bonded  indebted- 
ness, as  existed  in  respect  to  these  proper- 
ties, rights,  and  privileges  before  the  adop- 
tion of  the  state  Constitution,  and  while 
they  were  held  and  controlled  hy  the  com- 
panies which  preceded  the  appellant  in  the 
ownership.  There  was  consequently  no  fic- 
titious increase  1^  appellant  f>f  ite  stock 
or  indebtedness.  Under  these  circumstances 
it  cannot  be  fairly  said  that  the  bonds  se- 
cured by  the  mortgage  were  issued  with- 
out any  consideration  whatever  actually 
received  in  property."  It  will  be  observed, 
however,  that  our  ConsUtntim  goes  a  step 
further  than  that  section  of  the  Arkansas 
Constitution  which  was  eonstmed  in  that 
case.  There  it  was  held  that,  as  the  stodc 
was  issued  for  property  actually  received, 
and  as  the  transaction  was  in  good  faith, 
it  will  be  Bustaiaed.  Our  Constitution,  how- 
ever, inserte  the  words,  "to  the  amount  oi 
tiie  par  mine  thereof,"  whioh  are  not  found 
in  the  Arkansas  Constitution,  and  which 
were  ijuerted  to  prevent  doobt  upon  the 
proposlti<m. 

The  Alabama  Constitntlm  (1875,  article 
14,  I  8}  had  a  similar  provision,  wnitting 
the  words,  **io  the  amount  of  the  par  nlue 
thereof."  In  Xltspatridc  v.  IMspateh  Pub. 
Co.  83  Ala.  604,  2  So.  727,  an  action  was 
sustained  \iy  a  stockholder  to  restrain  the 
corporation  from  issuiI^r  a  stodc  dividend 
on  a  mere  statement  that  the  capitel  had 
been  invested  in  pn^>erty  which  had  more 
than  doubled  in  value.  In  Williams  v. 
Evans,  87  Ala.  72S,  6  L.R.A.  218,  «  So.  702, 

Digitized  byGoOglC 


700 


OKLAHOMA  6UPKEMB  COURT. 


Not, 


it  was  lield  tlut  u  agreement  between  a 
corporation  and  a  aubaeriber  for  itodc  that 
'  $6  of  atoek  should  be  iaaned  for  $1  of 
money  waa  void,  and  that  a  aale  by  the 
Bubacriber  of  a  portion  of  hia  aobaeription 
to  one  having  knowledge  waa  likewiae  void, 
and  that  an  action  would  not  lia  for  dam- 
agea  for  breaeh  ot  the  eontraet.  In  Slyton 
Idind  Co,  T.  Birmingham  Warehouae  ft  Ele- 
vator Co.  92  Ala.  407,  12  LJLA.  307, 2B  Am. 
St  Bep.  6S,  9  So.  129,  it  waa  held  that  at 
the  BUit  of  a  creditor  peraons  who  had 
taken  atock  and  paid  for  It  in  property 
manifestly  worth  a  great  deal  leaa  than  the 
the  par  vhlue  of  the  stock  could  be  required 
to  respond  for  the  unpaid  portion  of  their 
subscription,  although  the  courts  would  al- 
low a  margin  for  honest  difTerenees  of  opin- 
ion aa  to  value.  In  Alabama  Nat.  Bank 
Halsey,  109  Ala.  198,  19  So.  022,  reooreiy 
waa  refused  upon  a  note  given  for  stock 
to  be  afterwards  iaaued  to  the  maker  at  the 
ratio  (rf  $2  in  atodk  for  tl  in  investment, 
on  the  ground  that  the  performance  or  con- 
summation of  the  contract  neeeasarily  in- 
volved a  violation  of  the  eonstituticmal 
provision  quoted,  and  therefore  that  the 
original  note  and  renewals  thereof  were  il- 
legal and  void. 

We  conclude,  therefore,  that,  as  the  ecm- 
traet  in  the  «ue  at  bar  was  to  deliver  stock 
for  smnetblng  whidi  waa  not  of  nine,  much 
less  of  the  par  value  of  the  stock,  the  agree- 
ment was  in  violation  of  our  eonatitutional 
provision. 

It  Is,  however,  earnestly  contended  that, 
even  if  this  be  true,  the  parties  to  the  agree- 
ment cannot  take  advantage  <rf  it,  but 
that  it  is  only  eubjeet  to  attack  1^  credi- 
tors; and  in  aupport  of  thia  poaition  Firat 
Nat.  Bank  v.  Cornell,  8  Hun  [App.  Div.] 
427,  40  sr.  T.  Snpp.  SfiO;  Dickerman 
Northern  Trust  Co.  17tf  U.  S.  181.  44  L. 
ed.  428,  20  Sup.  Ot.  Bep.  811;  Scovill  v. 
Thayer,  106  U.  S.  148,  26  L  ed.  968,  and 
Parmelee  v.  Price,  208  HI.  044,  70  N.  E. 
726,  are  cited.  Elrst^Nat.  Bank  v.  Cornell, 
instead  of  being  8  Hun,  427,  should  be  8 
App.  Div.  427,  40  N.  Y.  Supp.  860.  It  does 
not  support  Ihe  position  of  the  plabat^,  aa 
appears  from  the  syllabus,  which  reads  aa 
follows:  '*A  note  received  by  a  corporation 
in  violation  of  Laws  1892,  ehap.  688,  8  48, 
which  forbids  a  corporatim  to  issue  stock 
except  for  mtmey,  labor,  or  property.  Is 
nevertheless  valid  in  the  handa  of  a  pmon 
who  advanced  mon^  to  the  corporati<m 
on  the  faith  of  the  note;  and  ther^ore  the 
obligation  of  the  eorpOTation  for  the  money 
advuieed  la  one  for  which  tiie  directora  are 
liable,  where  they  fail  to  file  tiie  annual 
report,  as  required  by  Laws  1892,  dwp,  688, 
I  80.**  In  Scovill  v.  Thayer,  106  IT.  S.  148, 
28  L.  ed.  968,  supra,  the  court  held  that 
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stobkholdera  who  had  <mly  paid  20  per 
cent  of  the  par  value  of  their  stock  were- 
liable  for  the  difference  to  the  neditors- 
of  the  corporation,  but  stated:  "The  aame- 
contract  waa  made  with  all  the  .other  ahare- 
holdera,  and  tba  fact  was  known  to  alL  Aa 
between  them  and  the  company,  this  waa 
a  perfectly  valid  agreement.  It  was  not 
forbiddm  by  the  diarter  [of  the  cMnpany] 
aaj  law  or  public  policy,  and,  as  be- 
tween the  company  and  its  stockholders, 
waa  just  aa  binding  aa  if  it  had  hem  ex- 
pressly authorised  by  tiie  ehartar."  The 
latter  part  of  this  quotatim  shows  that  it 
ia  inapplicaUe  to  the  ease  at  bar,  beeaUM 
here  tiiia  agreement  ia  forbid(ten  by  law, 
which  makea  public  policy.  It  is  also  true 
that  in  that  caae  the  tranaaetion  had  been 
completed,  while  in  the  eaaa  at  bar  it  ia  a 
suit  for  a  breach  of  the  agreement.  In 
Dickerman  v.  Northern  Tmat  Co.  176  U. 
S.  181,  44  L.  ed.  423,  80  Sup.  OL  Bep. 
811,  aupra,  it  ia  held  that  "a  declaration 
that  aharea  at  atoek  iaaued  aa  a  bonus  to 
purchaaera  of  bonda  ore  fully  paid  np  and 
unassessable  is  eonclusiva  in  favor  ot  the 
holders,  as  against  the  eorporation  and 
its  stockholders,  when  the  rights  of  eredi- 
tors  are  not  involved."  But  is  that  case 
the  transaction  was  also  a  completed  one, 
and  baaed  upon  the  proposition  that  the 
corporation  itself,  having  issued  the  stock 
for  leaa  than  par,  would  not  be  permitted 
to  recover  the  difference  from  l^e  atodc- 
holder.  Parmelee  v.  Price,  SOS  HI.  644, 
70  N.  E.  726,  supra,  seems  also  to  hold 
that,  aa  between  tiie  eorporation  and  the 
stockholder,  fraudulent  ovomluation  of 
property  is  binding,  although  voidable  as 
to  creditors  and  other  stockholders  prejn- 
diced  therel^. 

In  the  case  at  bar  we  are  not  called  upm 
to  detennine  whether  or  sot,  if  the  de- 
fendant had  issued  to  the  plaintiff  tiw 
stock  in  this  caae,  it  could  have  then  re- 
covered from  him  the  difference  between 
the  par  value  of  that  stoek  and  the  value 
of  the  property  whieh  it  received  froa 
him.  We  have  to  determine  the  queetioa 
whether  the  courts  will  enforce  the  agree- 
ment of  the  eorporation  to  deliver  atodc 
for  property  whidi  la  a  wholly  inadequate 
price,  and  the  delivery  of  whieh  la  pro- 
hibited by  the  Constitution. 

Th^  Constitution  provides  that  the  eor- 
poration aball  not  issue  its  stoek  em^ 
for  a  ooiuideration  equal  to  the  par  vslue 
thereof.  This  represents  the  pnUio  poli? 
of  the  state.  It  is  intended  to  bind  ttit 
eorporation.  It  is  intended  to  protect  tiw 
public.  It  ii  Intended  to  pnt  oorporatioiu 
upon  a  real  substantial  baaia»  to  prevent 
the  watering  of  their  atodc  ^Hie  COMtt- 
tution  is  one  instrument  of  the  people. 
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'Th«  eonrts  we  another.  If  the  courts  re- 
quire a  eoTporation  to  do  that  which  the 
-ConBtitution  Baye  shall  not  be  done,  the 
judicial  arm  U  antagonistic  to  the  Consti- 
tution itself;  and  it  would  seem  to  be  a 
aimple  proposition  that  the  courts  will  not 
compel  that  to  be  done  which  the  Consti- 
tution prohibits  doing.  If  this  be  true, 
then,  to  permit  damages  for  the  refu^aJ 
by  the  corporation  to  do  it  would  be  to 
punish  it  for  refusing  to  do  that  which 
the  law  says  shall  not  be  done,  and  indi- 
rectly would  be  to  compel  it  to  do  that 
which  is  prohibited. 

In  Greenville  Compress  A  Warehouse  Co. 
T.  PlanterB*  Compress  &,  Warehouse  Co.  70 
Miss.  669,  3S  Am.  St.  Rep.  681,  13  So.  870, 
it  is  said  in  the  syllabue:  "An  ultra  virea 
contract  will  not  be  specifically  enforced 
in  equity,  nor  will  an  action  at  law  lie 
thereon;  but  if  it  has  been  partially  or 
'Completely  executed  by  either  of  the  par- 
ties, he  may,  by  proceeding  in  the  proper 
court,  recover  to  the  extent  of  the  beneUt 
received  by  the  other  party." 

In  Garrett  v.  Kansas  City  Coal  Min.  Co. 
113  Uo.  330,  36  Am.  St.  Rep.  713.  20  8.  W. 
965,  it  is  held:  "A  contract  that  a  corpo- 
ration shall  issue  stocic  as  fully  paid  up, 
when,  in  fact,  the  payment  is  intentionally 
fictitious,  is  ultra  virea,  and  therefore  not 
enforceable  in  equity.  Parties  to  an  illegal 
agreonent  stand  in  pari  delicto,  and  neither 
can  enforce  the  agreement  against  the 
other.  A  party  to  a  contract  by  which  a 
lai^  amount  of  paid-up  capital  stock  in 
a  corporation  to  be  afterwards  organized 
for  the  development  of  certain  lands  is  to 
be  issued  to  him  in  exchange  for  his  equi- 
table rights  in  options  on  those  lands,  and 
for  his  services  in  promoting  the  corpora- 
tion, cannot  procure  the  enforcement  of 
such  contract,  where  it  is  apparent  on  the 
face  of  the  instrument  that  his  interest  in 
the  land  and  hta  services,  when  taken  to- 
gether, are  nothing  like  a  fair  equivalent 
for  the  face  value  of  the  stock  which  he 
is  to  receive.  Such  a  contract  contravenes 
the  express  provisions  of  the  Constitution 
and  statutes  of  Missouri,  as  well  as  the 
general  policy  of  the  law  requiring  that  the 
subscribers  to  corporate  stock  should  pay 
ia  money  or  money's  worth." 

In  Clarke  v.  Lincoln  Lumber  Co.  69  Wis. 
63S,  18  N.  W.  492,  it  U  held:  "Under  the 
statute  (8  1763,  Rev.  Stat,  as  amended  by 
chap.  93.  Laws  1881)  prohibiting  the  issue 
of  stock  by  any  corporation  at  less  than 
its  par  value,  and  invalidating  all  stock 
•o  issued,  a  subscriber  for  stock  under  an 
agreement  that  it  shall  be  issued  to  him 
at  lew  than  Its  par  value,  though  his  act 
is  not  expressly  prohibited,  is  In  pari  deUeto 
wUh  th«  florporaiion.  Mid  cannot  maintain 
47  L^.(N.8.) 


any  action  upon  the  contract  or  recover 
back  money  paid  under  it.  Cases  in  whidi 
the  contract  was  not  prohibited  by  law,  but 
was  void  because  of  the  incapaci^  of  a 
party,  or  because  not  made  or  evidenced 
in  the  manner  prescribed,  and  in  which  the 
contract  was  declared  void  by  law  «  to 
one  party,  in  order  to  protect  the  other 
against  injustice  and  oppression,  distin- 
guished." 

In  Rogers  v.  Gladiator  Gold  Min.  ft  Mill. 
Co.  21  6.  D.  412,  113  N.  W.  88,  it  is  held 
that  an  action  will  not  lie  against  a  cor- 
poration for  breach  of  its  contract  to  issue 
stock  in  violation  of  a  similar  constitu- 
tional provision. 

In  Altenberg  v.  Grant,  29  C.  C.  A.  185, 
84  U.  B.  App.  688,  86  Fed.  346,  in  which 
the  opinion  is  written  by  Circuit  Judge 
Taft,  and  concurred  in  by  Judge  Lnrton, 
now  a  member  of  the  Supreme  Court,  a 
very  similar  question  was  involved,  and 
it  was  held  that  an  action  would  not  lie 
for  damages  for  breach  of  a  contract  to 
issue  stock  in  violation  of  a  similar  con- 
Btitutional  provision.  In  the  opinion  it  is 
said  at  page  186  of  29  C.  C.  A.:  "Section 
193  of  the  Constitution  of  Kentucky  pro- 
vides that  'no  corporation  shall  issue  stock 
or  bonds  except  for  an  equivalent  in  money 
paid  or  labor  done,  or  property  actually 
received  and  applied  to  the  purposes  for 
which  such  corporation  was  created,  and 
neither  labor  nor  property  shall  be  received 
in  payment  of  stock  or  bonds  at  a  greater 
value  than  l^e  market  price  ai  the  time 
the  said  labor  was  done  or  property  de- 
livered, and  all  fictitious  increase  of  stock 
or  indebtedness  shall  be  void.'  The  learned 
judge  at  the  circuit  held  that  the  contract 
in  this  caee  was  for  an  illegal  purpose,  be- 
cause an  execution  of  it  would  be  in  viola- 
tion of  this  Bcction.  We  concur  in  this 
view.  The  obvious  meaning  of  the  section 
is  that  stock  and  bonds  shall  only  be  is- 
sued in  exchange  for  work  or  properly  when 
the  market  price  of  the  labor  or  property 
ahall  be  equal  to  the  par  value  of  the  bonds 
or  stodc  exchanged.  It  has  been  contended 
that  the  market  price  referred  to  in  the 
section  is  the  market  price  of  the  stock  to 
be  issued,  and  that,  if  it  appears  that  the 
work  done  or  property  delivered  is  equal 
to  this  market  price,  the  purpose  of  the 
gection  is  fulfilled.  This  would  be  to  ren- 
der the  section  nugatory,  and  would  justify 
a  corporation  In  issuing  stodc  for  nothing. 
If  it  appeared  to  have  no  value  In  the  mar- 
ket. It  would  thus  defeat  the  plain  in- 
tent of  the  section,  which  was  to  make  the 
itock  and  bonds  of  a  corporation  worth 
their  face  value.  The  great  abuses  which 
have  been  perpetrated,  and  the  deceits 
Mrhleh  have  been  practised  upon  the  public. 
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in  the  organization  of  corporations  by  the 
issue  of  stock  and  bonds  the  par  value 
of  which  haa  been  grossly  in  excesa  of  the 
real  capital  embarked  in  their  business, 
are  too  well  known  to  require  ctHnment. 
The  framers  of  thia  section,  and  the  people 
who  adopted  it,  proposed  to  remedy  these 
abuses  by  a  specific  requirement  that  no 
one  should  acquire  stock  or  bonds  from  the 
corporation  without  having  eontributad  to 
the  capital,  available  for  carrying  on  its 
business,  cash,  or  its  full  equivalent  in 
labor  or  property,  equal  to  the  par  of  the 
stock  or  bonds  received.  It  is  the  duty  of 
the  court  to  construe  and  enforce  the  sec- 
tion so  aa  to  remedy,  as  far  as  possible, 
the  evil  at  which  it  was  directed." 

Williama  v.  Evans,  87  Ala.  726,  6  L.R.A. 
218,  6  So.  702,  and  Alabama  Nat.  Bank  t. 
Halsey,  109  Ala.  196,  10  Sa  622,  Involve 
a  similar  principle. 

We  believe,  therefore,  that  under  our 
Constitution  such  an  agre^ent  is  pro- 
hibited, and  that  the  court  should  not  en- 
force it  directly  by  compelling  the  issuance 
of  tbe  stock,  or  indirectly  by  giving  dam- 
ages for  breach  of  the  contract. 

What  we  have  aaid  disposes  of  the  ques- 
tions involved  in  the  case,  and  the  judg- 
ment of  the  DisMet  Oonrt  ■honld  be  af- 
firmed. 

Per  Onrlain; 
Adopted  in  who^ 


OKL&HOBU  StmmME  OOVBT. 
Jj.  K.  SETUOUB,  PUT.  in  Err, 

V. 

cnnr  of  Oklahoma  crry  et  ai 

(—  Okla.  — ,  184  Fac.  46.) 

Publlo '  Improvements  —  warrantfl  — 
delinquency  —  right  to  penalty. 
S.  is  the  holder  and  owner  of  certain 

sewer  warrant*  issned  pursuant  to  |  990, 
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Compiled  Laws  of  Oklahoma  1909.  The 
mayor  and  councihnen  for  each  year  made 
"a  levy  on  each  lot  or  piece  of  ground, 
for  a  sufficient  sura  in  addition  to  other 
taxes,  to  discharge  the  maturing  instal- 
ments" on  each  lot  or  piece  of  ground,  with 
interest  on  the  unpaid  instalments  for  such 
year;  such  taxes  beine  collected  by  the 
county  treasurer.  The  holder  of  sucli  war- 
rants, on  presentation  of  the  same,  claimed 
the  penalty  collected  on  such  warrants,  on 
account  oi  the  failure  to  pay  the  same  as 
th^  matured.  Held,  that  the  holder  of 
said  warrants,  was  not  entitled  to  said  pen- 
alty. 

(July  22,  1918.) 

J 7  RROR  to  tbe  Superior  Court  for  Okla- 
It  homa  County  to  review  a  judgment  in 
defendant's  favor  in  an  acti<m  to  recover 
the  penalty  collected  on  certain  warranta 
held  by  plaintiff.  Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 
Mr.  G.  A.  Paul  for  plaintiff  in  error. 
Messrs.  C.  W.  Stringer,  Sam  HoiAOT, 
and  J.  W.  Johnson,  for  defendants  in  er- 
ror: 

The  power  to  levy  a  special  assessment 
must  be  expressly  or  by  clear  implication 
conferred  by  the  statute,  and  lueh  power, 
when  plainly  granted,  must  be  strictly  ont- 
strued  and  strictly  followed  by  the  auth- 
orities who  are  to  levy  and  collect  the- 
taxes. 

2  Cooley,  Taxn.  p.  1156;  Rochester  v. 
BlosB,  185  N.  Y.  42,  6  L.R.A.(N.S.)  694. 
77  N.  E.  794,  7  Ann.  Caa.  IS;  Jackatw 
Fire  Clay  Sewer  Pipe  A  Tile  Co.  v.  Snyder, 
93  Mich.  325,  53  N.  W.  359;  Murphy  v. 
People,  120  III.  234,  II  N.  E.  202;  Stone 
V.  Sapulpa,  28  Okla.  864,  116  Pac.  1114. 

The  legislature  cannot  impose  a  liability 
in  the  nature  of  a  penalty  for  %ht  enforce- 
ment of  a  purely  private  right. 

Chicago,  R.  I.  &  P.  B.  Co.  v.  Mashore,  21 
Okla.  276,  96  Pac  630,  17  Ann.  Cns.  277. 

A  penalty  ie  imposed  upon  the  delin- 
quent taxpayer  upon  the  theory  that  the 
extra,  burden  caused  by  his  delinquency 
should  be  made  to  fall  upon  him  instep 


Note,  —  Who  ifl  entitled  to  penalties  for 
delay  in  paying  improvement  oaaese- 
menta. 

There  have  been  but  few  cases  which  have 

considered  the  question  under  annotation. 
Seymoub  v.  Oklahoua  City  is  in  direct 
conflict  with  Barber  Asphalt  Paving  Co.  v. 
Webster  County,  148  Iowa,  265,  121  N.  W. 
1072,  where  it  was  held  that  a  contractor 
who  had  accepted  special  assessment  certifi- 
cates In  payment  of  public  improvements 
constructed  by  him  waa  ^titled  to  the  pen- 
alties collected  by  the  treasurer  in  cases 
where  the  assessment  was  allowed  by  the 
property  owner  to  become  delinquent.  The 
47  L.RJk.(N.8.) 


court  said:  "The  excess  collected  beyond 
the  statutory  or  contract  limit  is  not  inter- 
est (which  is  a  premium  paid  for  the  use 
of  money ) ,  but  is  a  penal^,  which  »  "pKrtr 
to  whom  the  debt  or  tax  is  due  is  entitled 
to  exact,  both  as  a  stimulant  to  prompt 
payment  and  as  compensation  for  possible 
injuries  which  tbe  laUer  may  suffer  bv  rea- 
son of  the  delay.  The  aggr^ate  of  all  the 
taxes  thus  levied  ia  ordinarily  a  large  sum. 
and  its  value  to  the  contractor  will  evident- 
ly be  diminished,  if,  Instead  of  reeeivins  it 
promptly  when  due,  it  is  left  outetandinp 
for  a  long  time,  until  collected  in  fragracntii 
from  month  to  month,  and  year  to  year.  If 
payment  is  delayed,  it  is  he  who  is  dlscom- 
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of  the  general  taxpayer  who  is  not  in  de- 
fault; and  that  the  public  Bhould  be  com- 
pensated for  the  delay  and  expense  Inci- 
dent to  the  enforced  collection  of  the  taxes. 

Engobretsen  t.  Qay,  168  Cal.  30,  28 
L.R.A.(N.S.)  1062.  109  Pac  880,  Ann.  Cas. 
1912  A,  690. 

The  penalty  is  imposed  for  the  benefit  of 
the  person  or  municipality  upon  whom 
rests  the  duty  or  obligation  to  enforce  the 
collection  of  the  delinquent  tax. 

Ibid.;  Pittsburg,  C.  C.  4  St.  L.  R.  Co. 
V.  Taber,  168  Ind.  418,  77  N.  E.  741,  11 
Ann.  Cas.  808. 

There  ia  no  obligation  resting  upon  the 
city  or  county  to  discharge  the  indebtedness 
evidenced  by  the  tax  warrants,  except  out 
of  the  special  fund  created  by  the  special 
assessment;  and  their  only  obligation  in 
the  matter  is  to  enforce  the  special  asBess- 
mentfl  "as  other  taxes  are  collected." 

Potter  T.  Whatcom,  25  Wash.  207,  65 
Pae.  197;  Tacoma  Bituminous  Paving  Co. 
T.  Sternberg,  26  Wash.  84,  66  Pac.  121; 
German  American  Sav.  Bank  t.  Spokane, 
16  Wash.  608.  47  Pac  1103;  Snyder's  Stat. 
(OkU.)  %  980. 

The  contractor's  rights  are  based  solely 
upon  his  contract,  limited  by  the  statutes 
conferring  upon  the  municipality  power  to 
create  the  obligation  by  special  assessment. 

Stone  T.  Bapidpa,  28  Okla.  864,  116  Pac. 
1114. 

Williama,  J.,  delivered  the  opinion  of  the 
court:  • 

The  plaintiff  in  error  is  the  owner  and 
holder ^of  certain  warrantt  issued  pursuant 

moded,  and  It  would  be  strikingly  unjust 
to  hold  that  the  penalty  which  the  debtor 
pays  for  neglecting  to  diacharse  his  obliga- 
tion shall  not  go  to  his  creditor,  who  has 
been  injured,  but  to  a  party  which  has  not 
the  slightest  interest  in  the  tax  when  col- 
lected. This  penalty  is  independent  of  the 
etmtrac^  and  the  right  to  exact  it  is  not  a 
right  which  the  city  or  county  has  any  pow- 
er to  grant  or  to  take  away.  It  is  a  right 
created  by  statute,  which  we  quote  as  fol- 
lows: 'All  such  taxes,  with  interest,  shall 
became  delinquent  on  the  1st  day  of  March 
next  after  their  maturity,  and  shall  hear 
the  same  interest  with  the  same  penalties 
as  ordinary  taxes.'  Code,  |  82S.  It  is 
the  tax  on  which  the  penalties  are  assessed, 
and,  if  the  tax  is  due  to  the  contractor,  it 
is  difficult,  indeed,  to  frame  any  good  rea- 
son  for  saying  that  the  penuty  thereon 
should  be  paid  to  a  stranger  in  interest. 
The  tax  is  the  substance  or  principal  thing 
of  which  the  statute  treats,  while  the  pen- 
alty m  mere  incident  thereto,  and  passes 
wiui  it,  even  as  the  lien  of  the  tax  upon 
the  property  described  in  the  certificate 
passes  with  it  to  an  as8ign«e  of  such  in- 
strument. .  .  .  The  fact  that  it  is  the 
duty  of  the  city  to  nuke  the  aBsessmcntoL 
47  t^.A.(N.S.f 


to  §  990,  Compiled  Laws  of  Oklalioiua 
1909,  He  contends  that  he  is  entitled  to 
said  penalty,  and  that,  unless  the  same 
ia  directed  to  be  paid  to  him,  it  will  be 
appropriated  by  the  municipality. 

Section  090,  Compiled  Laws  of  Oklahoma 
1909,  provides:  "As  soon  as  any  district 
sewer  shall  have  been  cconpleted,  the  city 
engiueer  or  other  officer  baring  chaT;ge  of 
the  work  shall  compute  the  whole  cost 
thereof,  which  shall  also  include  all  other 
expenses  incurred  by  the  city  in  addition 
to  the  contract  price  of  the  work,  and  shall 
apportion .  the  same  against  all  the  lots  or 
pieces  of  ground  in  such  district,  exclusive 
of  improvements,  in  proportion  to  the  area 
of  the  whole  district,  exclusive  of  the  pub- 
lic highways,  and  such  officer  shall  report 
the  same  to  the  mayor  and  councilmen, 
and  the  mayor  and  councilmen  shall  there- 
upon levy  and  assess  a  special  tax,  by  or- 
dinance, against  each  lot  or  piece  of  ground 
within  the  district,  which  ordinance  shall 
be  published  in  some  newspaper  of  general 
circulation  in  the  city  for  four  consecutive 
weeks,  and  if,  at  the  expiration  of  such 
time,  the  amount  named  in  such  ordinance, 
together  with  the  cost  of  publication,  shall 
not  be  paid,  then  the  mayor  and  councilmen 
shall  cause  tax  warrants  to  be  issued 
against  such  lots  and  pieces  of  ground  in 
said  district,  which  tax  warrant  shall  re- 
cite the  date  of  the  passage  of  the  ordinance 
making  the  assessments,  the  amount  of  the 
assessment,  the  description  of  the  property 
against  which  the  same  is  levied,  and  that 
the  same  will  be  levied  against  said  prop- 
erty in  three  equal  instalments,  with  in- 

and  of  the  county  treasurer  to  collect  the 
tax,  and  that  incidental  e^qiense  may  attach 
to  such  duty,  is  immaterial.  It  was  part 
of  the  city's  contract  to  make  the  proper 
assessment  and  issue  the  required  certifi- 
cates in  consideration  of  the  plaintiff's  an- 
dertaking  to  lay  the  pavement.  The  county 
treasurer  is  required  fay  law  to  make  the  col- 
lection as  part  of  the  duties  <rf  his  office, 
and  for  services  so  jierformed,  neither  he  nor 
the  county  is  entitled  to  exact  compensa- 
tion nor  profit,  except  as  the  statute  may 
provide  for  it.  Counsel  cite  authorities  to 
the  effect  that  the  imposition  of  such  pen- 
alties is  an  act  of  sovereignty  similar  to 
that  of  eminent  domain,  and  is  intended  to 
compel  the  delinquent  taxpayers  to  meet 
in  some  degree  the  expense  caused  the 
failure  to  make  payment  in  due  season. 
All  this  may  be  conceded,  but  it  brings 
us  not  a  step  nearer  the  position  which  must 
be  assumed  in  order  to  permit  the  appel- 
lants to  receive  the  m<ni^  here  in  contro- 
versy.  The  state,  by  the  legislature,  has  per- 
mitted cities  to  exercise  the  taxing  power 
in  this  manner,  and,  when  the  tax  has  been 
levied,  to  transfer  the  certificate  therefor 
to  tlie  contractor,  together  with  the  right 
to  have  the  tax  enforced  for  his  henmt. 
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terest  tliereon  at  the  rate  of  8  per  cent 
per  annum,  levied  each  year,  to  become 
due  on  the  15th  day  of  December  next 
after  each  such  levy,  to  pay  the  matur- 
ing instalmentB,  and  aball  be  signed  by  the 
mayor,  and  countersigned  by  the  city  clerk, 
which  said  tax  warrants  shall  be  delivered 
to  the  ctmtractor:  Provided  that  the  ag> 
gregate  amount  of  such  warrants  to  be  de- 
livered to  the  contractor  shall  not  exceed 
his  contract '  price,  and  the  city  shall  hold 
and,  retain,  for  its  own  indemnity,  a  suffi- 
eietft  amount  of  the  same  to  cover  other 
expenses  than  the  contract  price  -of  execut- 
ing the  work.'*   Sees.  Laws,  1903,  p.  96. 

Section  991,  also,  provides:  "The  mayor 
and  eouncilmen  ihiUl  each  year  levy  on 
«aeh  lot  or  piece  of  ground  a  sufficient  sum 

with  all  the  incidents  which  would  attach 
to  it  in  the  hands  of  the  city  itself.   To  re- 

fieat,  neither  county  nor  city  has  any  right 
Q  or  interest  whatever  in  thrae  penalties. 
They  are  incident  to  the  tax,  and  go  with 
it  to  the  certificate  holder." 

Where  the  collection  of  the  tax  aasess- 
ment  is  enforced  by  one  other  than  the  city, 
it  has  been  held,  in  Iowa  cases,  that  the  pen- 
alty allowed  to  the  city  in  such  cases  doe^ 
not  apply.  Thus,  in  Des  Moines  Brick  Mft;. 
Co.  V.  Smith,  108  Iowa,  807,  79  N.  W.  77, 
an  action  to  enforce  the  lien  of  street  pav- 
ing certificates,  it  was  contended  by  the 
plaintiff  that  it  should  be  allowed  the  pen- 
alties provided  for  by  statute,  and  not  mere- 
ly the  statutory  rate  of  0  per  cent  interest 
allowed  on  delinquent  assessments.  Section 
12,  chapter  108,  Acts  of  2lBt  Assembly,  as 
amended  by  Act*  of  22d  Assembly,  in  effect, 

SroTides  that  improvemoit  assessments  shall 
]  paid  to  the  county  treasurer  with  6  per 
cent  interest  upon  unpaid  balances,  and  also 
that  such  assessments  shall  be  collected  in 
the  same  manner  and  bear  the  same  penal- 
ties when  delinquent  as  are  provided  by  law 
for  the  collection  of  other  taxes;  but  the 
court  construed  such  provision  to  relate 
to  caaes  only  where  collection  is  made  by  the 
treaaurer,  and  as  having  no  application  to 
instances  of  the  kind  at  bar,  where  extraor- 
dinarr  means  are  adopted.  Nor,  as  es- 
peciafly  contended,  could  there  be  any  claim 
of.the  penalty  under  §§  478,  479,  of  the  Code 
of  1873,  which  provide  that  assessments  may 
be  collected  by  suit  against  the  owner,  and 
further  provide  that  "any  municipal  cor- 
poration may  be  entitled  to  demand  and  re- 
cover, in  addition  to  the  amount  assessed 
and  interest  thereon  at  10  per  cent  from  the' 
time  of  the  eBsessment,  6  per  cent  to  defray 
the  expenses  of  collection,^'  etc  The  court 
held  that  this  penalty  is  given  to  the  mu- 
nicipal corporation  only  in  case  it  seeks  to 
enforce  payment  of  the  assessment  by  civil 
action,  and  that  the  penalty  could  not  be 
claimed  where  the  action  is  by  a  private 
corporation,  and  not  by  the  city. 

And  in  Edwards  A;  W.  Constr.  Oft.  t. 
Jasper  Countv,  117  Iowa,  866,  94  Am.  St 
Rep.  801,  90  N.  W.  1000,  an  action  against 
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in  addition  to  other  taxes,  to  discharge  the 
maturing  instalment  on  each  particular 
tract,  with  interest  on  the  unpaid  instal- 
ment for  such  year,  certify  the  same  to  the 
county  clerk  to  be  collected  as  other  taxes, 
and  which  money,  when  collected  by  the 
county  treasurer,  shall  be  paid  to  the  holder 
of  such  certificate  and  indorsed  thereon  up- 
on presentation  of  the  certificate:  Provided 
that  the  owner  of  any  lot  or  piece  of  ground 
may  redeem  bis  property  from  such  spe- 
cial assessment  at  any  time  by  paying  the 
amount  of  unpaid  instalments  to  coun- 
ty treasurer,  and  the  interest  thereon 
until  the  maturity  of  the  next  succeeding 
instalment,  and  upon  presentation  of  the 
certificate  against  such  property,  the  county 
treasurer  shall  pay  the  sama  in  full  and 

the  county  based  on  special  tax  certificates 
for  special  assessments  for  the  cost  of  pave- 
ment around  the  county  eourtbonse,  the 
same  rulinjg  was  made  on  authority  of  Des 
Moines  Br^k  Mfg.  Co.  t.  Smith,  supra,  as 
to  a  recovery  of  the  penalty  by  a  private 
corporation  under  §  479  of  the  Code  of  1873. 

\Vhere  a  city  purchases  tax  bills  for  street 
improvement  assessments,  under  a  statute 
which  provides  that  tax  bills  shall  be  bid 
in  for  the  city  if  no  one  will  offer  the 
amount  thereof,  the  section  providing  that 
penalties  and  compound  Interest  be  imposed 
where  the  sale  is  to  anotlier  thaA  the  city 
does  not  apply.  Lexington  T.  Woolfolk,  117 
Ky.  708,  78  S.  W.  910. 

In  Missouri  it  seems  that  the  holder  of 
a  tax  certificate  is  entitled  to  the  penalties 
imposed  for  d^ay  in  paying  assessments. 

Thus,  in  Galbreath  v.  Newton.  45  Mo. 
App.  812,  an  action  the  assignee  of  an 
assessment  certificate,  -the  court  said  that 
the  holder  of  the  certificate  was  cl«irly  en- 
titled to  recover  interest  at  the  rate  pro- 
vided by  the  charter  from  the  date  of  the 
original  tax  bills;  it  was  defendant's  duty 
to  pay  such  original  bills  immediately  after 
their  issue,  or  in  default  thereof  for  six 
months  he  was,  by  the  terms  of  the  law, 
charged  with  an  additional  snm  equal  to 
16  per  cent  per  annum  from  the  date  there- 
of. 

And  it  is  also  evident  from  the  following 
Missouri  cases  that  the  holder  of  the  tax 
bill  is  entitled  to  the  penalty,  the  question 
involved  being  other  than  the  right  thereto: 
Bambrick  v.  Campbell,  37  Mo.  App.  460 
(institution  of  suit  on  special  tax  bill  as 
equivalent  to  demand);  Barber  Asphalt 
Pavii^  Co.  T.  Pei&,  186  Mo.  S06.  8fi  8.  W. 
387;  Perkinson  t.  Schnaake,  108  Mo.  App. 
255,  83  S.  W.  301  (whether  demand  must  be 
personal  upon  owner  of  property);  Eyer- 
man  v.  Blaksley,  78  Mo.  145;  Seaboard  Nat. 
Bank  t.  Woesten,  176  Mo.  49,  75  S.  W.  464 
(validity  of  charter  provision  which  allows 
holder  of  special  tax  bill  penalty  interest 
in  case  (d  delay  in  payment) ;  Stifel  v.  Mae- 
Manus,  74  Mo.  App.  668  (necessity  for  no* 
ties).  J.  H.  B. 
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euMd  llw  nme  koA.  bold  for  ddirery  to 
the  penon  makiiig  wah  redemption.  The 
eeid  uaeeuMDt  ehmU  be  »  charge  and  lien 
against  the  ^x^rty  upmi  which  aoMSsed 
until  tally  diacharged,  but  unmatured  in- 
atalmenta  ahall  not  be  deemed  to  be  within 
the  twnu  of  any  general  eorenaat  or  war- 
ranty." Sen.  Iaws,  1903,  p.  07. 

Section  077,  Compiled  Laws  of  Oklahoma 
1000  (ScM.  Iawb,  1807,  p.  80)  is  as  fol- 
lowi;  "Iliat  in  ftll  eases  where  municipal 
improvements  ct  »3ij  eharaeter  are  made 
by  special  aaseumente  upon  the  abutting 
lota  or  upon  blockst  or  where  a  special  as- 
sessment may  be  created  by  ordinance  for 
the  direct  benefit  of  a  limited  locality  in 
any  municipal  corporation*  that  then,  and 
in  all  such  eases,  the  municipal  corporation 
may  issue  a  tax  warrant  against  each  sepa- 
rate abutting  lot,  which  shall  be  a  valid 
lien  thereon,  and  shall  be  extended,  col- 
lected, and  bear  »  like  penalty  with  other 
taxes  of  the  states  eimnty,  m  municipal 
corporatim."  This  section  was  continued 
in  fOTce  1^  Tirtne  of  |  2  ctf  the  schedule  of 
tbe  CiHistitniion  (Laitherman  t.  Adding- 
ton,  —  OkiM.  — ^  182  Pae.  ISO),  and  now 
appears  as  a  part  of  the  Revised  Laws  of 
Oklahoma  1910  {|  710).  Bald  tax  war- 
rwits  as  issued  by  tludr  terms  provided 
for  IntMest  at  the  rate  of  10  per  oent  per 
annum.  Plaintiff  la  error  eontends  that 
he  is  not  only  entitled  to  this  interest  but 
also  the  penalty. 

In  Bhttlts  V.  Bitterbusch,  —  Okla.  — , 
134  Pae.  061,  It  was  held:  "Comp.  Iawb 
1908,  SS  726,  727,  construed,  and  as  to  that 
part  which  authorizes  the  collection  of  7 
per  cent  per  annum  upon  assessments  prior 
to  maturity,  and,  if  not  paid  when  due,  18 
per  eoit  per  annum  thereafter  until  paid. 

that  such  provision  is  riot  in  viola- 
tim  of  the  Constitution,  which  prohibits 
the  gennal  assembly  to  pass  any  local  or 
special  law  *flxing  the  rate  of  interest,'  tor 
in  no  sense  is  said  18  per  cent  'interest,' 
but  !•  in  reality  a  pmialty  to  secure  prompt 
payment,  imposed  for  the  n^leet  of  duty." 
In  13  Am.  ft  Eng.  Ene!  Law,  2d  ed.  p.  60, 
It  Is  said:  '^e  only  general  rule  that 
«u  be  laid  down  in  reference  to  tiiis  matter 
Is  thst^  In  the  abaaice  of  any  constitution- 
al or  statutory  provision  directing  otiier- 
wise,  the  ;p«ceeds  ot  fines  and  penalties 
Imposed  must  go  to  that  government, 
whether  national,  state,  county,  or  munici- 
pal, whose  laws  or  ordinances  have  been 
violated  1^  the  a^  or  omiseitm  of  the  of- 
Indcr."  See  also  Garfield  County  v.  Buett, 
35  Okla.  718,  130  Pac.  027;  Stout  v.  SUte, 
38  Okla.  744,  4S  L.ILA.(N.B.)  884,  130  Pae. 
SS3. 

Section  7.  article  10,  of  the  Craistitution 
(ff  272,  Williams'  Anno.  Const.)  provides: 
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"The  l^slatnre  may  mthoriE*  ecsinty  and 
municipal  corporations  to  levy  and  collect 
assessments  for  local  improvements  upon 
property  benefited  thereby,  homesteads  in- 
eluded,  without  n^rd  to  a  cash  valuation." 
A  discretion  is  thus  especially  committed  to 
the  legislature  to  enact  laws  carrying  into 
effect  said  constitutional  provisions.  Low- 
ther  T.  Kinley,  —  Okla.  — ,  185  Fao.  8. 
Courts,  as  a  rnl^  will  not  revise  the  ex- 
ercise of  such  discretionary  powers,  unless 
the  same  are  in  conflict  with  some  other 
provisicm  of  the  Constitution.  Atwater  v. 
Hassett,  27  Okla.  292,  —  L.R.A.(K.S.)  — , 
111  Pae.  802;  Lowther  v.  Kiaaley,  supra. 
This  is  a  plain  grant  of  power,  authorizing 
the  county  and  municipal  corporations  to 
levy  and  make  assessments  for  local  im- 
provements upon  property  benefited  thereby, 
homesteads  included,  without  regard  to 
cash  valuation.  It  is  sn  undefined  grant, 
without  any  express  words  of  limitation. 
Such  grant,  lunrever,  is  limited  to  the  ex- 
tent that  the  power  exercised  thereunder 
must  not  conflict  with  the  grant  of  powers 
to  the  other  departments  of  the  government, 
and  such  other  provisitms  d  the  Constitu- 
tion as  81  7,  23,  and  24  of  article  2,  and  $ 
8  of  article  U  (SS  10,  81,  32,  and  818. 
Williams's  Anno.  Const.),  of  the  Constitu- 
tion of  this  state. 

Section  6774,  Revised  Laws  of  Oklahoma 
1910,  provides:  "All  penalties,  interests, 
and  forfeitures  which  may  accrue  to  the 
counties  on  ddinquent .  taxes  shall  be 
turned  into  the  sinking  fund,  and  all  re- 
bates upon  taxes  allowed  by  the  county 
commissioners  shall  be  paid  out  of  the  sink- 
ing fund,  and  ahall  take  precedence  for 
payment  out  such  fund  over  all  other 
charges  except  interest  charges." 

SeetitHi  8776,  Revised  Laws  of  Oklaho- 
ma 1010,  also  provides:  **Whenever  any 
money  shall  remain  in  the  sinking  fund  of 
any  municipality  on  the  last  day  of  June 
of  any  year,  against  which  no  charges  are 
outetanding,  it  shall  be  tnroed  into  such 
fund  for  the  following  year,  and  the  levy 
for  the  following  year  reduced  aecoidingty." 

Penaltiee  imposed  1^  etrntraet  for  non- 
performance  thereof  are  expressly  made  by 
statute  ,  void.  The  penalty  provision,  not 
the  entire  contract,  is,  as  a  mle^  rejeeted, 
and  rendered  void.  Revised  Laws  (Okla.) 
1010,  SS  1>74  and  076.  , 

"A  stipulation  or  condition  In  a  eontraet, 
providing  for  the  payment  of  an  amount 
which  shall  be  presumed  to  be  the  amount 
of  damages  sustained  by  a  breaeh  of  sneh 
c<mtraet,  shall  be  held  valid,  when,  from 
the  nature  of  the  case,  It  would  be  Im- 
practicable or  extremely  diffleuH  to  fix  the 
actual  damage."  Revised  Laws  (Okla.). 
1010,  S  076. 
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We  have  been  dted  to  no  statutory  pro- 
▼ieion  in  force  in  this  itate  to  the  effect 
that  the  penally  provided  for  in  S  977, 
■npra,  to  wit,  "a  like  penalty  with  other 
taxes  ot  the  stat^  county,  or  municipal 
corporation,"  should  be  paid  to  the  holder 
of  such  warrant.  ObTiously,  without  such 
a  statutwy  provision,  if  it  were  permissible 
to  pass  such  an  act,  the  contention  that 
the  plaintiff  in  error  is  entitled  to  receive 
such  penalty  is  not  well  founded.  We  are 
not  to  be  understood  as  expressing  any 
opinion  as  to  the  validity  of  such  a  statute. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

All  the  Justice  concur,  except  Dunn,  J., 
absnt,  and  not  participating. 


PENNSYIjVAMIA  SCrPREME  OOtJBT. 
aAMUEL  ROSEKBERO 

T.   

NATHAN  CUPEB8MITH 
and 

ALEXANDER  J.  KIRKLAND,  Interrener, 
Appt. 

(240  Pa.  162,  87   AtL  670.) 

Mechanics*  lien  —  effect  of  mortcace 
foreclosnre. 

1.  A  mechanics'  lien  on  property  subject 
to  mortgage  is  destroyed  by  safe  of  the 

Ifote.  —  Remedy  of  holder  of  mechan- 
ics' lien,  after  Judicial  sale  of  prop- 
erty under  a  prior  or  corUemjMra- 
neaua  Uen,  and  before  diatributton  of 
fwnd. 

It  will  be  observed  that  the  note  does  not 
purport  to  cover  the  substantive  question 
as  to  priority  among  liens;  or  the  question 
as  to  the  remedy  of  the  holder  of  a  mechan- 
ics' lien  paramount  to  that  under  which  the 
property  is  sold. 

The  questiim  here  considered  is  one  of 
practice,  and  naturally  the  procedure  is 
not  uniform  in  the  different  states.  In  addi- 
tion to  the  variations  in  the  Codes  of  Prac- 
tice in  force  in  the  different  states,  there 
are  many  variations  in  the  special  remedies 
provided  by  the  different  mechanics'  lien 
statutes  in  the  different  states,  so  that  no 
uniform  rule  can  be  stated. 

It  may,  however,  be  stated  that  in  most 
juriBdictions  the  judicial  sale  hy  other  lien 
holders  devests  the  lien  as  to  the  property, 
at  least  where  the  lien  upon  which  the  sale 
was  made  is  prior;  and  where  the  statu- 
tory action  is  wholly  in  rem,  no  action  can 
be  maintained  upon  the  devested  lien  for 
the  purpose  of  aacertaining  the  amount  of 
the  claim  or  ilxing  its  standing,  but  in  all 
such  cases  l^e  claimant  has  a  eorrespoDding 
lifn  upon  the  fund  arising  from  tne  sale, 
and  nii^  have  bis  standing  fixed  and  the 
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property  in  the  foreclosure  proceedings  un- 
der the  mortgage,  and  the  lien  holder  is  re- 
mitted to  the  proceeds  of  the  sale. 
Pleading  —  fallnre  to  raise  Issue  —  ef- 
fect. 

2,  A  mechanics'  lien  on  morteaged  prop- 
erty cannot  be  enforced  after  the  property 
is  sold  in  foreclosure  proceedings  under 
the  mortgage,  although  that  issue  is  not 
raised  in  the  store  facias  proceedings  to 
enforce  the  Uen. 

Scdre  facias  —  Jndcment  to  ascertain 

amount  ot  claim. 

3.  There  is  no  right  to  judgment  on  a 
scire  facias  to  enforce  a  mechanics*  lien 
after  the  lien  has  been  displaced  by  fore- 
closure of  a  mortgage  on  the  proper^,  mere- 
ly to  ascertain  the  amount  m  the  uum. 

(Maieh  SI,  19U.) 

APPEAL  by  intervener  from  a  judgment 
of  the  Court  of  Common  Pleas  No.  5  for 
Philadelphia  County,  denying  defendant's 
motion  for  judgment  notwithstanding  a 
verdict  for  plaintiff  in  a  scire  facias  pro- 
ceeding to  enforce  a  mechuiics'  lien.  Be* 
versed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Harry  G.  Snndtaelm,  for  appellant: 
When  the  premises  in  question  were  sold 
at  sheriff's  sale  upon  a  writ  issued  out  of 
otnnmon  pleas  court  No.  2,  coiurt  of  com- 
mon pleas  No.  6,  out  of  which  the  sci.  fa. 
Bur  mechanics'  lien  issued,  eo  inatanti,  was 

amount  of  his  claim  ascertained  by  the 
court  distributing  the  fund.  Where,  for 
any  reason,  his  Uen  ia  not  devested  of  course, 
his  surest  remedy  is  to  pursne  the  propo^ 
in  the  hands  of  the  purchaser. 

Effect  of  sale  to  devest  Uen. 

It  should  be  noted  that  in  Rosbnbebo  t. 
CcPBBSUiTH,  the  court,  in  holding  that  the 
mechanics'  lien  was  devested  and  the  hold- 
er was  remitted  to  the  fund,  carefully  pointo 
out  that  the  mortgage  antedated  the  me- 
chanics* lien,  and  that  the  scire  facias  on 
the  latter  did  not  issue  until  the  day  of 
sale. 

The  same  conditions  existed  in  Lieh  v. 
Bean,  1  Ashm.  (Pa.)  207,  that  is,  the  mort- 
gage antedated  the  mechanics'  lien  and  the 
sale  on  the  mortage  took  place  before  the 
issue  of  scire  facias  on  the  mechanics'  lien, 
and  it  was  held  that  the  sale  devested  the 
lien,  since  the  mortgage  had  priority  over 
the  Hen.  In  this  case  the  mortgagee  was 
the  purchaser  and  simply  receipted  his 
claim  to  offset  the  purchase  price,  and  the 
holding  was  to  the  effect  that  if  the  claim- 
ant had  a  right  of  action  in  personam 
against  the  purchaser,  it  could  not  be  en- 
forced by  scire  facias  on  the  devested  lien, 
since  that  is  a  statutory  action  in  rem. 

In  Anshuta  t.  M'Clelland,  S  Watta,  487. 
it  was  held  that  the  sale  of  the  property 
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devested  of  juriBdiction  of  the  subject- 
matter,  and  therefore  the  plaintiff  oould 
proceed  no  further  in  this  cause  of  action. 

Hill  T.  Tionesta  Tvp.  129  Pa.  625,  19  Atl. 
855;  Musselman's  Appeal,  101  Fa.  165; 
Black  V.  Black,  34  Pa.  354;  McConkey  v. 
Peach  Bottom  Slate  Co.  3  Pa.  Diat.  R.  696. 

The  lien  was  diaeharged  1^  tha  judicial 
sale. 

27  Gyc  291;  Phillips,  Heehanics*  Liena, 
409;  Edridge  t.  Bladden,  7  W.  N.  C.  228; 
Twelves  t.  Williams,  3  Whart.  486.  81  Am. 
Dec.  642. 

Claimant  had  no  right  to  proceed  on  ici. 
fa.  after  sheriff's  sale. 
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Phillips,  Mechanics'  Liens,  3d  ed.  §  411; 
Anshutz  T.  M'CIelland,  6  Watts,  487;  Mc- 
Laughlin V.  Smith,  2  Whart.  121;  Williams 
V.  Controllers,  18  Pa.  276;  Foster  v.  Fowler, 
60  Pa.  80;  Lieb  t.  Bean,  1  Ashm.  (Pa.) 
207. 

The  sheriff^s  sale  on  a  prior  mortgage 
having  devested  lien,  claimant  cannot  pro- 
ceed on  8Ci.  fa.  to  determine  amount  of 
his  claim. 

Anshutz  V.  M'CIelland,  6  Watts,  487; 
Andrews  t.  Fishing  Creek  Lumber  Co.  161 
Pa.  204,  28  Atl.  1018;  Vulcanite  Paving 
Co.  V.  Philadelphia  Rapid  Transit  Co.  220 
Pa.  608,  17  L.R.A.(N.S.)  884,  69  Atl.  1117. 


upon  a  writ  issued  upon  one  of  several  me- 
chanics* lioiB,  all  being  for  materials  fur- 
nished at  about  the  same  time  in  building 
the  house,  devested  the  liens  of  all  the  others. 

In  Matlack  v.  Deal,  1  Miles  (Pa.)  254, 
the  scire  facias  sur  mechanics'  lien  had 
been  issued,  and  there  was  an  appeal  from 
an  award  of  arbitrators  in  favor  of  the 
plaintiff  thereon,  but  before  the  case  could 
be  tried  the  property  was  sold  on  an  older 
lien;  it  was  held  that  claimanfs  lien  was 
devested  and  extinguished. 

And  the  rule  that  a  judicial  sale  devests 
B  mechanics'  lien  on  the  same  property 
was  recognized  in  Twelves  v.  Williams,  3 
Whart.  485,  31  Am.  Dec.  542,  but  not  ap- 
plied because  of  a  written  agreement  to 
the  contrary. 

In  Kdridge  v.  Madden,  7  W.  N.  C.  226, 
where  the  building  was  in  course  of  con- 
struction when  it  was  sold  to  satisf  jr  a  pre- 
existing mortgage,  and  the  mechanua'  lien 
was  filed  smne  time  after  the  sale,  it  was 
held  that  there  was  no  lien  upon  the  prop- 
erty in  the  hands  of  the  sheriff's  vendee. 

In  Ritch^  V.  Hisl^,  3  Or.  184,  it  was 
held  that  a  lien  created  by  filing  a  me- 
chanics' lien  after  another  such  lien  had 
been  filed,  and  suit  brought  thereon,  was 
devested  by  a  judicial  sale  upon  the  earlier 
lien,  although  the  work  upon  which  the  la- 
ter lien  was  based  was  commenced  either 
before  or  at  the  same  time  as  that  upon 
which  the  earlier  lien  was  based. 

But  in  Koken  Iron  Works  v.  Robertson 
Ave.  R.  Co.  141  Mo.  228,  44  S.  W.  269, 
where  property  had  been  sold  upon  a  judg- 
ment entered  after  commencement  of  the 
mechanics'  lien  proceedings  in  an  action 
commenced  prior  to  the  suit  on  the  mechan- 
ics' lien,  and  the  claimant  had  made  applica- 
tion to  participate  in  the  distributiim  of 
the  funds  arising  from  the  sale,  but  no  de- 
cision had  been  made  upon  the  claim,  it 
was  held  that  "a  prior  judgment  and  sale 
in  favor  of  a  different  lieu  creditor  is  not 
a  bar  to  the  plaintiff's  right  to  have  a  judg- 
ment of  lien  entered  against  the  same  prop- 
erto-," 

hi  Clark  t.  Parker,  68  Iowa,  -609.  12 
N.  W.  668,  where  the  building  was  sold  at 
judicial  sale  upon  a  prior  mechanics'  lien, 
which  was  a  lien  upcm  the  building  alone^ 
while  a  later  mechanics'  lien  bound  both 
47  L.B.A.(N.S.) 


the  building  and  the  land,  it  was  held  that 
the  judicial  sale  of  th«  building  did  not 
derest  the  lien  of  the  second  olaimant  99 
to  the  land. 

But  it  was  held  in  Hoy  t.  Peterman,  2S 
La.  Ann.  289,  that  a  claim  against  a  build- 
ing by  one  as  builder  and  mechanic  is  de- 
vested by  a  judicial  sale  of  the  whole  prop- 
erty to  satisiy  another  lien,  where  claimant 
failed  to  demand  a  separate  f^ipraisemcnt 
of  the  building. 

Scire  foetas  to  fix  the  amount. 

In  RoBENsmo  T.  CuprasHlTH,  the  claim- 
ant's most  serious  contention  seems  to  have 
been  that,  conceding  the  divestiture  of  the 
lien  by  the  sale,  the  claimant  retained  the 
right  to  proceed  to  judgment  on  his  scire 
facias  in  order  to  have  the  amount  of  hia 
claim  ascertained;  but  the  court  points  out 
that  an  action  in  rem  cannot  be  maintained 
to  ascertain  the  amount  of  any  claim 

r'nst  the  owner  of  the  propolnr,  whnt 
lien  agunst  the  proper^  »  devested, 
and  that  when  the  statutory  purpose  cannot 
be  fulfilled  by  the  action,  the  right  of  ac- 
tion is  gone.  This  holding  was  in  complete- 
harmony  with  that  of  Lieb  v.  Bean,  supra,, 
and  it  is  supported  in  every  detail  by  the* 
holding  in  Anshutz  t.  M'CIelland,  supra, 
where  it  was  also  contended  that  the  action 
could  be  maintained  for  the  purpose  of  as- 
certaining the  amount  of  the  claim.  See 
quotation  from  this  case  in  the  reported 
case. 

In  Matlack  v.  Deal,  supra,  it  was  held 
that  the  proceedings  on  scire  facias  should 
be  stayed,  since  the  lien  upon  the  property 
had  been  devested. 

There  are  other  cases,  such  as  Williams 
V.  Controllers,  18  Pa.  276  (cited  in  the- 
opinion  in  Rosenbebg  v.  Cupersuith),  and 
Norton  v.  Sinkhorn,  63  N.  J.  Eq.  313,  50 
Atl.  606,  that  sustain  the  principle  that 
where  the  proceeding  is  wholly  in  rem,  and 
for  any  reason  the  right  to  a  lien  against 
the  property  fails,  the  action  fails;  but 
such  casffl  do  not  involve  judicisl  sales, 
so  no  effort  has  been  made  to  collect  them. 

Cases  arising  under  statutes  which  give 
a  personal  action,  and  fix  a  lien  upon  the 
property  as  a  result  of  the  personal  jndg* 
ment,  are  not  in  point  here;  nor  is  the  ques- 
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Messn.  B«m«rd  Harris  and  Israal  X. 
CicTT  for  appellM. 

Mestrezat,       ddlrered  tlw  opinion  oS 

the  court: 

This  is  &  scire  facias  sur  mectianleB' 
claim,  and  the  assignments  of  error  are 
to  the  refusal  of  the  court  below  to  direct 
a  verdict  for  the  d^endant,  and  to  enter 
j\idgment  for  the  defendant  non  o&sfonts 
veredioto.  On  September  12,  1908,  Rosen- 
berg, the  plaintiff  and  appellee,  filed  a 
me^anics'  lica  for  work  and  material 
against  the  premises  at  622  South  Second 
street,  Philadelphia,  which  were  at  the  time 
owned  hy  Nathan  Cupersmith,  witii  whom 

ti(m  as  to  lienor's  rif^t  to  personal  judg- 
ment in  a  separate  action  here  considered. 
On  this  latter  question,  see  note  to  Eriekson 
T.  Rnaa.  S8  L.R.A.{N.S.)  1072. 

Qaim  vpon  tlie  fund. 

In  the  eases  cited,  supra,  tiie  qneation 
of  claimant's  rights  in  the  distribution  of 
the  fund  was  not  directly  in  issue,  since 
there  was  no  attempt  to  claim  the  fund, 
so  that  the  cases  could  have  been  decided 
without  the  court's  saying  anything  about 
the  fund;  hence  in  some  of  them  tlie  court 
simply  indicates  in  a  general  way  that 
claimant's  remedy,  if  be  has  any,  is  by  claim 
against  the  fund.  In  every  esse  in  which 
it  was  held  that  the  lien  was  devested,  how* 
ever,  it  ia  shown,  at  least  by  implication, 
that  there  resulted  some  remedy  as  against 
the  fund,  the  extent  of  the  remedy  being 
dependent  upon  the  relative  standing  of  the 
liens.  And  other  eases  cited,  infra,  confirm 
this  view. 

Thits,  in  Rosendebo  t.  CuPERSurTH,  the 
court  points-  out  definitely  that  the  lien 
is  transferred  to  the  fund,  and  that  claim- 
ant must  maintain  his  clsim  as  to  priori^, 
etc.,  before  the  auditor  who  distributes  the 
fund,  just  as  he  would  have  to  do  in  court 
on  the  scire  facias  where  that  action  is 
maintainable. 

In  Lieb  v.  Bean,  supra,  it  was  said  that 
claimant's  remedy  was  against  the  fund, 
but  since  the  mortgage  was  the  prior  lien, 
and  there  was  no  surplus,  he  bad  no  reme- 
dy; but  if  he  believed  there  was  unfairness 
in  the  sale,  he  eonld  bring  suit  to  set  it 
aside,  etc. 

And  in  Anshutz  v.  M'Clelland,  supra,  it 
was  said  that  since  all  the  liens  were  on 
KQ  equality,  and  there  was  no  priority,  the 
fund,  which  was  not  enough  to  psy  all, 
should  be  divided  pro  rata  among  them. 

In  Matlaek  v.  Deal,  supra,  all  the  pro- 
«eeda  had  been  absorbed  by  prior  creditors; 
hence  there  was  no  fund  to  which  claim- 
ant's lion  could  attach. 

The  right  of  the  holder  of  a  mechanics' 
lien  to  claim  the  fund  arising  from  a  judi- 
cial sale  of  the  properly,  and  to  have  the 
amount  of  his  claim  ascertained  and  its 
standing  determined  before  the  court  or  the 
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Rosenberg  contracted.  Cupersmith  wis 
afterwards  adjudged  a  bankrupt,  and  his 
trustee  sold  the  premises  to  Alexander  J. 
Kirkland,  the  defendant.  The  property  wu 
subject  to  a  mortgage  given  by  Cupersmith. 
dated  and  recorded  in  1906.  A  scire  facias 
was  issued  on  the  mortgage  on  October  28, 
1909,  in  common  pleas  No.  5  of  Philadelphia 
coun^;  and  a  judgment  was  entered  there- 
on on  November  23,  1909.  On  this  judg- 
ment a  levari  facias  was  issued,  on  which 
the  property  was  sold  at  sheriff's  sale  on 
January  5,  1910,  to  E.  B.  Colby,  to  whom 
the  sheriff  acknowledged  and  delivered  a 
deed  on  January  17,  1910.  The  appellee  is- 
sued a  scire  facias  on  bis  mechanics'  claim 

auditor  who  distributed  the  fund,  has  been 
recognized  in  Safe  Deposit  &  T.  Co.  v.  Co- 
lumbia Iron  ft  Steel  Co.  176  Pa.  536.  35 
Atl.  229;  Re  Denkel,  1  Pearson  (Pa.)  213: 
Field  V.  Oberteuffer,  2  Phila.  271;  Norris's 
Appeal,  30  Pa.  122;  McCay'a  Appeal,  37 
Pa.  126;  Hahn's  Appeal,  30  Pa.  40tl;  Phil 
brick  V.  Ignatx  Florio  Co-Op.  Asso.  137  App. 
Div.  618,  122  N.  Y.  Supp.  841;  and  Kitchev 
V.  Risl^,  3  Or.  184. 

In  McLaughlin  v.  Smith,  2  Wbart.  121, 
after  issue  of  scire  facias  sur  mechanics' 
lien,  but  before  judgment  thereon,  the  prop- 
erty was  sold  by  judicial  sale  upon  another 
lien.  It  was  admitted  that  he  had  a  lien 
upon  the  fund  for  his  claim  in  preference  to 
a  judgmwt  creditor,  but  the  question  was 
as  to  the  costs  on  the  scire  facias.  The 
mart  said:  "A  mecbanio  or  a  material- 
man is  bonnd  to  issue  bis  scire  facias  in  s 
given  time,  or  lose  his  lien;  and  where  the 
building  has  been  judicially  aold  before  he 
has  prosecuted  it  to  judgment,  what  is  he 
to  dof  He  is  not  to  lose  the  costs;  and  yet 
he  cannot  proceed  to  judgment  of  revival,  as 
the  lien  has  been  discharged  by  the  •  sale. 
Must  he  proceed  to  judgment  for  costs? 
That  would  induce  a  useless  and  senseless 
increase  of  the  burden  on  the  fund,  and 
retard  the  distribution  of  it,  while  It  would 
benefit  no  one.  The  costs  of  the  scire  facias 
were  therefore  properly  allowed." 

It  was  held  in  Yearsley  v.  Flanigen,  22 
Pa.  489,  that  where  the  property  is  sold 
before  the  expiration  of  the  time  allowod 
by  law  for  filing  the  mechanics'  lien,  the 
claim  may  be  made  npon  the  fund  with  the 
same  effect  as  it  could  be  made  if  it  had 
been  entered  of  record. 

It  was  held  in  Andrews  v.  Fishing  Creek 
Lumber  Co.  161  Pa.  204,  28  Atl.  1018,  that 
where  the  property  is  sold  at  judicial  sale 
while  a  scire  facias  sur  mechanics'  lien  is 
pending  in  court,  the  claimants'  have  a 
right  U>  have  their  claim  adjudged  and  its 
amount  and  priori^  determmed  before  the 
auditor  appomted  to  distribute  the  fund, 
but  have  no  rijfbt  to  hsve  a  portion  of  th^ 
fund  impounded  to  await  the  outcome  of 
the  scire  facias  proceedings;  and  if  they 
fail  or*  refuse  to  submit  their  claim  to  tfa« 
auditor,  they  loose  their  daim  upon  the 
fund.  J.  W.  H. 
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on  January  6»  1010.  An  affidavit  of  de- 
feDM  was  filed  by  Kirkland,  who  had  be- 
cQme  an  iDterrening  party  defendant.  A 
replication  was  filed  by  tiie  plaintiff,  and 
iBBue  thus  made  was  brought  to  trial  on 
May  7,  1912.  The  trial  court  directed  a 
verdict  for  the  plaintiff,  and  subsequently 
refused  judgment  for  the  defendant  non  ob- 
tUmte  veredicto.  Kirkland  has  taken  tiiis 
appeal. 

The  appellant  contends  that  the  me- 
ebanica'  lien  was  discharged  by  the  sheriff's 
sale  under  tbe  prior  mortgage,  and  that 
thereafter  the  plaintiff  had  no  right  to  pro- 
ceed with  the  scire  facias,  but  could  look 
only  to  the  proceeds  of  the  sheriff's  sale  for 
payment  of  hie  claim.  The  appellee  main- 
tains that  the  appellant  is  bound  by  the 
issue  he  raised  on  the  merits  of  the  case, 
that  be  was  estopped  from  questioning  the 
jurisdiction  of  the  court  at  Uie  trial  of  the 
cause,  and  that  the  issue  raised  by  the 
pleadings  was  not  destroyed  by  the  sheriff's 
sale.  The  learned  court  below  misappre- 
hended the  legal  principles  applicable  to 
the  facts  of  the  ease.  It  does  not  need  the 
citation  of  authorities  to  sustain  the  propo- 
sition settled  by  all  our  decisions  on  the 
subject,  that  in  this  state  a  mechanics' 
lien  it  discharged  by  a  judicial  sale  of  the 
real  estate  bound  by  the  lien.  It  is  equally 
well  settled  and  in  harmony  with  all  our 
cases,  that  the  purchaser  at  such  sale  takes 
the  property  discharged  of  the  lien,  and 
that  the  claimant  is  remitted  to  the  fund 
produced  by  ^e  sale  for  satisfaction  of  his 
claim.  In  the  present  case,  as  will  be  ob- 
serred,  the  liened  premises  were  sold  Janu- 
ary 6,  1910,  the  date  of  issuing  the  scire 
faeiaa  on  the  mechanics'  claim,  on  a  mort- 
gage antedating  the  mechanics'  lien,  and 
it  follows  that  the  lien  was  devested,  and 
the  claimant's  rigltt  to  pursue  the  premises 
in  aatisfaetion  of  hit  clidm  was  gone. 

It  ia,  howerer,  contended  by  tlie  appel- 
lee, that  the  issue  raised  by  tte  pleadings 
was  not  destroyed  by  the  sheriff's  sale  on 
the  mcHTtgage,  and  that  he  could  proceed  to 
judgment  cm  the  scire  facias  issued  oo  his 
claim.  But  this  contention  has  neither 
prinelple  nor  precedent  to  support  it.  A 
mechanic**  lien  is  created  by  statute  to  en- 
able those  furnishing  labor  or  materiaU  to 
enloree  their  claim  against  the  building  and 
ita  curtilage.  A  scire  facias  on  the  claim 
is  not  a  personal  action,  so  that  a  judgment 
thereon  may  be  eiif<veed  personally  against 
the  ownw  of  tba  premises.  It  is  a  pro- 
ceedliig  disfinetly  i»  rem,  and  its  sole  pur- 
pose ts  to  eonpel  paymmt  of  the  claim  out 
of  the  fw  or  -propetty  liened.  The  writ  is 
one  tii  the  st^  in  the  procedure  to  enforce 
payznent  nt  the  elaim  by  mbjeeUng  the 
building  and  curtilage  to  sale.  Where  fhere 
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is  no  lien  or  the  lien  has  been  devested,  a 
scire  facias  will  not  lie,  and  as  the  right 
to  maintain  the  writ  depends  upon  a  sub- 
sisting lien,  when,  for  any  reason,  the  lien 
falls,  the  right  to  enforce  it  by  scire  facias 
falls  with  it.  This  may  occur  at  any  time 
subsequent  to  the  creation  of  the  lien, 
and  when  it  does  the  proceeding  is  arrested. 

The  authorities  fully  sust^n  our  conclu- 
sion. Anshutz  V.  M'Clelland,  S  Watts,  487, 
was  a  scire  facias  sur  mechanics'  lien.  The 
trial  occurred  after  a  judical  sale  of  the 
property,  and  the  defendants  contended 
there  could  be  no  recovery  on  the  ground 
that  the  proceeding  was  in  rem,  and  th? 
sale  devested  the  lien.  In  sustaining  this 
contention  it  was  said  by  Kennedy,  J.,  de- 
livering the  opinion,  that  the  sale  devest- 
ed the  lien,  tii&t  the  proceeding  by  scire 
facias  is  in  rem,  "and  therefore  it  is  only 
to  be  sustained  upon  the  ground  that  the 
claim  ig  a  lien  upon  the  house,  so  that  the 
moment  the  claim  ceases  to  Im  a  lien,  the 
right  of  the  party  to  proceed  1^  or  main- 
tain a  writ  of  scire  facias  ceases  also."  It 
was  further  said  by  the  learned  justice: 
"It  is  a  total  misapprehension  of  the  reat 
object  of  suing  out  the  scire  facias  to  sup- 
pose that  such  was  the  design  of  author- 
izing either  the  impetration  or  the  prosecu- 
tion of  it,  because,  as  has  been  shown,  it 
cannot  be  sustained  if  the  claim  or  debt 
mentioned  in  it  never  was  a  lien,  or  that, 
though  once  a  lien,  it  has  ceased  to  exist. 
The  only  object  of  the  scire  facias  is  to 
have  execution  against  the  building;  bat  if 
that  cannot  be  had,  then  tlw  great  object 
of  the  writ  is  gone;  the  ascertainment  of 
the  amount  of  the  debt,  for  which  the  plain- 
tiff  in  the  scire  facias  claims  to  have  exe- 
cution against  the  building,  is  only  inci- 
dental and  preliminary  to  the  award  ot 
execution,  in  order  that  the  amount  of  the- 
money  to  be  levied  may  be  rendered  certain 
and  known."  In  Willianu  t.  Controllers, 
18  Pa.  275,  it  was  held  that  a  mechanics' 
lien  could  not  be  filed  against  a  public 
schoolhouse,  and,  in  sustaining  a  judgment 
for  the  defendant  on  a  scire  fadas,  it  was 
sud  tliat  "where  there  can  Im  no  execution, 
there  can  be  no  action."  In  Lieh  t.  Bean,. 
1  Asbm.  (Pa.)  B07,  the  pronises  were 
sold  on  a  judgment  on  a  prior  mortgage 
after  the  filing  at  the  meclianies'  claim.  0^ 
the  trial  of  the  scire  facias  issued  on  tiw 
claim  it  was  held  that  the  lien  was  extin- 
guished, King,  P.  J«  saying:  "The  writ  of 
scire  fadas  upon  a.  claim  is  a  proceeding 
strictly  im  rtmj  its  valid  existence  depends 
on  the  fast  of  a  subsisting  lien,  to  realize 
which  Is  the  object  ttf  the  writ  and  the 
fruit  of  it.  But,  the  lien  haTing  been  de- 
vested and  axtingutaihed  by  the  ule  of  the 
propwfy  by  the  sheriff,  to  which  it  attached»^ 
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there  is  nothing  to  support  the  proceeding 
upon,  and  the  plaintiff  cannot  recover  in 

this  form  of  action." 

It  ia  true,  as  auggetted  by  appellee's 
counsel,  that  the  cases  cited  above  were 
decided  under  legislation  prior  to  the  act 
of  1901,  but  there  is  nothing  In  the  latter 
act  that  conflicts  with  those  decisions.  The 
principle  there  announced  is  applicable  un- 
der any  mechanics'  lien  law,  unless  the 
statute  provides  otherwise. 

There  is  no  force  in  the  argument  that 
the  claimant  has  the  right  to  proceed  to 
judgment  on  the  scire  facias  for  the  pur- 
pose of  having  the  amount  of  his  claim 
ascertained.  That  is  not  the  purpose  of 
the  writ.  If  no  execution  can  issue  on  a 
judgment  on  the  scire  facias  by  reason  of 
4he  nonexistence  of  the  lien,  there  is  no 
Teaaon  for  determining  in  the  proceeding 
-the  sum  due  the  claimant.  We  have  dis- 
-tinctly  ruled  that  the  claimant  is  not  en- 
titled to  proceed  to  judgment  on  the  scire 
tacias  to  determine  the  amount  of  his  claim. 
Anshutz  V.  M'Clelland,  supra.  When  the 
lien  is  devested  by  a  judicial  sale,  the 
claimant  must  resort  for  payment  to  the 
fund  produced  by  the  sale.  His  lien  follows 
the  fund,  and  is  payable  out  of  it.  If  the 
sale  takes  place  before  the  expiration  of 
the  time  allowed  for  filing  of  Hens,  the 
claim  may  be  made  upon  the  fund  without 
filing  a  lien.  Yearsley  t.  Flanigen,  22  Pa. 
489.  The  claimant  must,  however,  estab- 
lish before  the  auditor  his  right  to  priority 
cf  lien  and  payment  out  of  the  fund,  as  he 
would  be  required  to  do  on  trial  in  court 
on  the  scire  facias  on  the  lien  in  order  to 
entitle  him  to  a  judgment  there.  Andrew** 
Fishing  Creek  Lumber  Co.  161  Pa.  204, 
■J2S  Atl.  1018;  Safe  Deposit  4  T.  Co.  v. 
iColumbia  Iron  &.  Steel  Co.  176  Pa.  630, 
:35  ML  229.  The  mechanics'  lien  act  of 
.June  4,  1901  (P.  L.  431),  makes  provision 
Ifor  resort  to  the  fund  by  a  lien  claimant 
where  the  premises  have  been  sold  under 
J^al  proceBS  and  the  fund  is  in  court  for 
distribution.  Section  S6  of  the  act  de- 
clares: "In  every  distribution  hereafter 
made  under  legal  proceedings  in  any  court, 
■f  any  portion  of  the  funds  for  distribution 
«hall  have  been  realized  because  of  labor 
■or  materials  furnished  to  any  structure  or 
■other  improvement  by  the  party  whose  es- 
itate  is  to  be  distributed,  any  distributee 
•claiming  for  labor  done  or  liibur  or  ma- 
terials furnished  to  such  structure  or  other 
improvement  shall  be  entitled  to  priority 
Against  the  portion  of  the  fund  thus  real- 
ised." 

We  see  no  force  in  the  contention  of  the 
appellee  that  the  appellant  was  prevented 
by  his  pleadings  from  objecting  on  the  trial 
to  further  proceedings  on  the  tare  faoiftt. 

-47  L.RJ^.(N.S.) 


Conceding,  for  the  mcnnent,  that  on  the 
merits  of  the  case  he  would  have  been  con- 
fined in  his  defense  to  the  averments  of  liis 
affidavit,  he  could  raise  at  any  time  tlie 
right  of  the  court  to  adjudicate  the  canse. 
He  might,  and  possibly  should,  have  raised 
the  question  earlier,  but  it  waa  not  too  late 
at  the  trial. 

The  judgment  of  the  court  below  is  re- 
versed, and  judgment  is  now  entered  for 
the  defendant  non  obstante  veredicto,  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
present  and  prosecute  his  claim  against  the 
proceeds  of  the  sale  of  the  real  estate 
against  which  the  lUm  was  filed. 


PBNNSyiiTANU  SUPIIEME  COURT. 
SCRANTON  OAS  ft  WATER  COMPANY 

V. 

DELAWARE,  LACKAWANNA,  &  WEST- 
ERN  RAILROAD  COMPANY.  Appt. 

(240  Pa.  604,  88  AtL  24.) 

Water  —  rlgtat  to  use  for  mllroad  pur- 
poses. 

A  railroad  company  owning  land  on  a 
stream  has  no  right  as  against  the  lower 
riparian  owners  to  nump  the  water  into  a 
reservoir  several  miles  distant,  for  general 
railroad  purposes,  lueh  as  use  in  UNMono- 
tives,  shops,  and  Nations. 

 (May  5,  1813.)  

Note.  —  The  right  ot  a  railroad  company 
as  riparian  owner  to  take  water  from  a 
stream  for  its  engines  is  covered  in  the 
note  to  Harris  v.  Norfolk  ft  W.  R.  Co.  3! 
L.R.A.{N.S.)  643.  No  other  case,  except 
SCEANTON  Gas  ft  Water  Co.  v.  Delaware. 
L.  ft  W.  R.  Co.,  has  been  found  passing 
upon  the  question  here  involved  since  the 
earlier  note  was  written. 

However,  in  Cheda  v.  Southern  P.  Co- 
—  Cal.  App.  — ,  134  Pac.  717,  it  appeared 
that  a  stream  was  formed  largely  by  the 
outlet  of  two  springs,  and  that  the  defend- 
ant company,  after  a  continuous  and  unin- 
terrupted appropriation  and  diversion  of 
the  water  from  one  of  these  outlets  for  use 
other  than  for  irrigation,  for  more  than 
the  prescriptive  period,  and  adverse  to  the 
rights  of  the  plaintiff,  who  was  a  riparian 
owner  below  the  junction  of  the  two  out- 
lets, abandoned  the  right  of  diversion  at 
that  place,  and  commenced  the  diversion 
of  water  from  the  other  outlet,  which  flowed 
through  land  owned  by  it,  the  spring  itself 
being  situated  upon  defendant's  land;  and 
it  was  held  that  the  company,  having  ac- 
quired by  prescription  the  right  to  nvert 
the  water  from  one  outlet,  had  a  right,  as 
against  plaintiff,  when  the  easement  at 
that  point  was  released,  to  go  upon  Its  own 
land  and  take  an  equal  amount  of  water 
from  the  same  souros  ot  supply. 

H.  a  Sh. 
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APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Commoo  Fleaa  for  Lock- 
a,waima  County  in  plaintiff's  favor  in  a 
■uit  to  restrain  defendant  from  diverting 
the  waters  oi  a  certain  stream.  Affirmed. 
The  faets  ar«  stated  in  the  opinion. 
Uesars.  D.  R.  Reese,  John  McGahron, 
Jl.  H.  Oliver*  John  Q.  Johnson,  and  S. 
B.  Price,  for  appellant: 

Tbs  resolution  of  a  water  company  ap- 
propriating water  of  a  stream,  withoat 
farther  action  before  or  after,  does  not  en- 
title it  to  complain  of  the  use  of  the  water 
by  another  riparian  owner. 

Under  its  charter,  the  plaintiff  company 
does  not  obtain  a  right  to  take  all  the 
waters  of  Roaring  hro^ 

Lehigh  Coal  &  Nav.  Go.  v,  Beranton  Oas 
■ft  Water  Co.  6  Pa.  Dist.  R.  305,  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  410 ;  Philaddphia 
A  R.  K.  Co.  T.  Pottsville  Water  Co.  182 
Fa.  418,  38  Atl.  404;  Lord  v.  Meadville 
Water  Co.  135  Fa.  122,  8  L.S.A.  202,  20 
Am.  St.  Rep.  864,  IB  Atl.  1007;  ^tna 
Hills  v.  Waltham,  126  Mass.  422;  Saunders 
■V.  Bluefleld  Water  Works  ft  Improv.  Co. 
■08  Fed.  133. 

A  water  company  riparian  owner  can- 
not  enjoin  a  railroad  company,  also  a  ri- 
parian owner  on  the  same  stream,  from 
-taking  water  for  the  use  of  Its  engines,  at 
«  time  when  the  flow  of  the  stream  is  four 
•times  tile  amount  needed  for  both  parties. 

Penn^lvania  R.  Co.  v.  Miller,  112  Pa. 
34,  3  AtL  780,  28  Am.  ft  Eng.  Enc.  Law, 
■955;  Rudolph  v.  P«insylvania  ft  Schuylkill 
Valley  R.  Co.  186  Pa.  641,  47  L.R.A.  782, 
40  Atl.  1083;  HolUster  v.  Erie  ft  W.  Valley 
R.  Co.  11  LadE.  Jur.  247;  Philadelphia  ft 
B.  R.  Go.  V.  Pottsville  Water  Co.  182  Pa. 
418,  38  Atl.  404;  Wheatley  t.  Cbrisman, 
24  Fa.  298.  64  Am.  Dec.  667,  11  Mor.  Min. 
Rep.  24;  Clark  v.  Pennsylvania  R.  Co.  146 
Pa.  449,  27  Am.  St  Rep.  710,  22  Atl.  980; 
^  Famham,  Waters,  1585,  |  467;  30  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  366,  366;  Philadel- 
phia V.  Spring  Garden,  7  Fa.  348;  Brown 
-v.  Kistler.  100  Fa.  499,  42  Atl.  886;  El- 
liot V.  Fitehburg  R.  Go.  10  Cnsh.  191,  67 
Am.  Dec.  85 ;  Canton  v.  Shock,  66  Ohio  St. 
19,  68  L.R.A.  637,  BO  Am.  St.  Rep.  667, 
•68  N.  B.  600;  Cummings  v.  Barrett,  10 
Cush.  188;  Standard  Plate  Glass  Co.  v. 
Butler  Water  Co.  6  Pa.  Super.  Ct.  664; 
-Sandwich  t.  Great  Northern  R.  Co.  L.  R. 
10  Oh.  DiT.  707.  27  Week.  Rep.  616;  WUkn- 
Barre  Water  Co.  v.  Lehigh  Coal  ft  Nav. 
<io.  3  Kulp,  8B4;  1  Gould,  Waters,  8B8, 
S  206;  Fifleld  Spring  Valley  Waterworks, 
180  Cat  662,  62  Pac  1064;  New  Jemey 
Zine  ft  I.  Co.  T.  Uorrb  Canal  ft  Bkg.  Co. 
44  N.  J.  Bq.  808.  1  L.R.A,  133,  16  Atl.  227; 
Lehigli  Coal  ft  Nav.  Go.  v.  Scrantm  Gas 
A  Water  Co.  6  Fa.  Dist.  R.  306;  Hetrieh  T. 
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Deachler,  6  Fa.  32;  Wheatley  v.  Bangb,  25 
Pa.  528,  64  Am.  Deo.  721;  Miller  r.  Miller, 
9  Pa.  77,  49  Am.  Dec.  546;  Bliss  v.  Ken- 
nedy, 43  111.  67. 

A  railroad  riparian  owner  may  take  wat- 
er for  the  use  of  its  engines  by  reason 
of  long-continued  use,  and  acknowledgment 
of  the  right  to  use  in  deeds  and  contracts 
to  which  complaining  riparian  owner  is  a 
party. 

11  Am.  ft  Eng.  Enc.  Law,  2d  ed.  441; 
Share  Anderson,  7  Serg.  ft  R.  63.  10  Am. 
Dec  421;  Smith  v.  Loafman,  146  Pa.  628, 
23  Atl.  396  ;  2  Famham,  Waters,  p.  2774. 

Messrs.  O'Brien  *  Kelly,  F.  W. 
Whenton,  and  Alexander  Shnpson,  Jr., 
for  appellee; 

The  act  of  the  defendant  was  far  be- 
yond its  right  as  a  riparian  owner  of  the 
little  piece  of  land,  jmrt  of  its  right  td 
way,  through  which  the  stream  ran. 

A  riparian  owner  may  make  reasonable 
use  of  the  waters  for  extraordinary  pur- 
poses in  connection  witii  the  use  of  his 
land,  provided  he  does  not  sensibly  or  ma- 
terially diminish  the  flow;  hut  he  cannot 
take  the  vrater  frnn  the  stream  where  tha 
ssme  pssses  over  his  laud,  and  eonv^  it 
awi^  to  some  different  piece  of  land,  and 
there  lue  it,  whether  he  thus  sensibly  af- 
fects the  flow  of  the  stream  ox  not. 

Miller  v.  Miller,  0  Fa.  76,  49  Am.  Dee. 
646;  Wheatl^  v.  Chrisman,  24  Pa.  802, 
64  Am.  Dec.  667,  11  Mor.  Min.  Rep.  24; 
Pennsylvania  R.  Co.  v.  Miller.  112  Pa.  34; 
3  Atl.  780;  Haupt's  Appeal,  125  Pa.  211, 
17  AtL  436;  Philadelphia  ft  R.  R.  Co.  v. 
Pottsville  Water  Co.  182  Pa.  418,  38  Atl. 
404;  Wilkes  Barre  Water  Go,  v.  Lehigh 
Goal  ft  Nav.  Co.  8  Kulp,  38B. 

Whether,  at  the  time  the  defendut  was 
pumping  water  from  the  stream,  th'ov 
was  a  surplus  d  water  flovring  into  the 
dam  below,  is  of  no  moment. 

Luther  v.  Luther,  216  Pa.  1,  64  AtL  868; 
Zook  V.  Pennsylvania  R.  Co.  206  Pa.  603, 
56  Atl.  82;  Thompson's  Appeal,  126  Pa. 
371, 17  Atl.  643. 

For  an  uiiTeas<raab1a  use  of  tiie  str<Mun 
by  an  upper  riparian  proprietor,  an  aetltm 
will  lie  in  favor  oi  a  lower  proprietor, 
notwithstanding  the  latter  has  suffered  no 
actual  damage. 

Water  Comrs.  v.  Perry,  69  Conn.  461, 
37  Atl.  1068;  MorriU  T.  St.  Anthony  Falls 
Water-Power  Co.  26  Minn.  222,  37  Am. 
Rep.  399,  2  N.  W.  842;  Hellbron  t.  Fow- 
ler Switch  Canal  Co.  75  Cal.  426,  7  Am. 
St.  Rep.  183,  17  Pac.  635;  Newhall  v.  Ire- 
son,  8  Cuah.  696,  54  Am.  Dec.  790;  Stow- 
eU  T.  Lincoln,  11  Gray,  434;  Tillotson  v. 
Smith,  82  N.  H.  94,  64  Am.  Dec.  355; 
Harrop  v.  Hirst,  L.  R.  4  Exeh.  43,  38  L. 
J.  Exch.  N.  S.  1.  19  Ifc  T.  N.  S.  426,  17 
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Week.  Rep.  164,  1  Eng.  RuL  Cas.  547; 
NorbuTj  T.  Kitcbin,  IS  L.  T.  K.  S.  SOI; 
Sampson  t.  Hoddinott,  1  C.  B.  If.  8.  S90, 
26  L.  J.  C.  P.  N.  S.  148,  3  Jnr.  N.  8.  243, 
B  Week.  Rep.  230;  Creighton  Evana,  S3 
Cal.  SS,  8  Mor.  MUl  Rep.  128;  Delaware  & 
H.  Canal  Co.  T.  Torr^,  S3  Pa.  149;  Clark 
V.  Pennsylvania  R.  Co.  14S  Pa.  450,  27  Am. 
St.  Rep.  710.  22  Atl.  689;  Gould  v.  Eaton, 
117  CaL  639.  88  L.R.A.  181,  49  Pac.  S77; 
Gould  T.  Stafford,  77  Cal.  66,  18  Pac.  879; 
Griffith!  T.  Mmongahela  R.  Co.  20  Pa.  Dist. 
R.  534,  232  Fa.  639,  81  Atl.  718.  Ann.  Caa. 
1912  D.  IS;  Scranton  Gas  ft  Water  Co. 
Laekawanna  Iron  &  Coal  Co.  167  Fa.  136, 
31  Atl.  484. 

Elkln,  J.,  ddivered  tiie  (^liiim  of  tiie 
court. 

The  purpose  of  filing,  this  bill  was  to 
restrain  defendant  railroad  company  from 
diverting  the  waters  of  Roaring  brook  from 
their  natural  course  above  No.  7  dam,  and 
making  use  of  them  for  locomotives,  repair 
shops,  paasenger  station,  freight  station, 
roundhouse,  and  other  general  railroad 
purposes  in  the  city  of  Scranton.  The  only 
rights  the  railroad  company  have  in  the 
waters  of  the  stream  in  question  are  those 
of  a  riparian  owner  oi  land  adjacent  to 
Roaring  brook.  We  therefore  agree  with 
the  leuned  court  below  that  this  contro- 
versy in  its  last  analysis  centers  around  the 
rights  oi  the  defendant  as  a  riparian  own- 
er. Ths  question  for  dei^Bion  here  is  not 
what  the  water  com[^y  under  its  charter 
powers  did  or  attempted  to  do.  but  whether 
the  railroad  company,  being  the  owner  of 
a  small  strip  of  land  at  the  point  where  it 
pumped  the  water  fran  the  stream,  can 
convey  it  through  mains  off  the  riparian 
land  to  a  reservoir  2  or  3  milea  distant, 
there  to  be  used  as  a  supply  for  general 
railroad  purposes  aa  above  indicated.  If 
the  railroad  company  does  not  have  the  le- 
gal right  to  thus  divert  the  vnter  from 
its  natural  channel,  the  controversy  is  with- 
in very  narrow  limits,  and  most  of  the  ques- 
tions raised  in  the  court  below  and  here 
have  no  material  bearing  on  the  case.  If 
the  railroad  company  did  what  it  has  no 
right  to  do,  it  is  no  answer  to  say  that  the 
water  company  has  violated  its  contract,  or 
transgressed  the  law  in  other  respects. 

Collateral  issues  relating  to  tiia  charter 
powers  of  the  water  company  and  other 
matters  incident  to  the  business  transac- 
tions of  the  parties  can  have  no  control- 
ling ^ect  in  this  controversy,  because  the 
precise  question  for  decision  is  the  riglit 
of  tbe  railroad  company  to  divert  the  wat- 
er of  tbe  stream  from  its  natural  course 
and  convey  It  through,  over,  and  away  from 
the  riparian  land  to  a  reterroir  several 
47  L.R.A.(NJS.) 
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miles  distant,  to  be  used  tor  general  rail 
road  purposes. 

In  a  long  and  onbrdcen  line  of  cases  it 
has  been  held  that  the  diversion  of  water 
from  its  natural  course  in  a  stream  by 
a  riparian  owner,  for  purposes  other  than 
those  incident  to  the  proper  enjoymart  «t 
the  riparian  land,  is  unlawfuL  Tbe  uppts 
riparian  owner  has  a  right  to  tiw  use  of 
the  water  of  the  stream  on  his  land  f«r  any 
1^1  purpose,  provided  he  returns  it  to  its 
channel  without  «»tunittation  or  anbstan- 
tial  diminution.  Pennsylvania  R.  Co^  v. 
MiUer,  112  Pa.  34,  S  Atl.  780.  In  the 
present  case  the  water  diverted,  and  about 
which  complaint  is  made,  was  not  used  on 
the  riparian  land  for  any  purpose,  nor  was 
it  retnmed  to  the  stream  at  any  point 
above  the  land  of  the  complaining  lower 
riparian  owner.  It  is  argued  that  a  ri- 
parian owner  may  use  and  enjc^  the  flowing 
water  of  a  stream  in  such  reasonable  man- 
ner as  not  to  injure  unnecessarily  the  ri^ts 
of  others,  and  a  numbn*  of  anthorities  are 
cited  in  support  of  this  position.  Several 
of  our  own  cases  are  relied  on  to  sustain 
the  proposition  that  a  riparian  owner  has 
the  right  to  the  use  of  the  stream  as  an 
Inonlent  to  Uie  riparian  land,  for  ordinary 
purposes,  and  also  for  purposes  aometimea 
called  eztrawdinary,  provided  in  such  ex- 
traordinary use  he  does  not  materially 
diminish  its  quantity  or  impair  its  quality. 
Pennsylvania  R.  Co.  v.  Miller,  sapra; 
CUA  V.  Pennsylvania  R.  Oo.  145  Pa.  4SB, 
27  Am.  St.  Rep.  710,  22  Atl.  989;  Standard 
Plate  Glass  Co.  v.  Butler  Water  Co.  6  Pn. 
Super.  Gt.  563.  In  this  connection  Brown 
V.  Ktetler,  190  Pa.  489.  42  Atl.  S8fi.  Is 
cited  as  jleciding  that  an  upper  riparian 
owner  has  the  ri^t  to  use  the  water  for 
household  purposes  and  for  watering  stodc, 
and  also  for  manufacturing  and  otber  pur- 
poses, to  an  txteat  that  is  not  unreasonable 
in  view  of  tiw  size  of  tlie  stream.  It  is 
true  that  It  has  been  so  held  in  the  easea 
mentioned  and  In  other  cues  not  cited. 
But  in  no  decided  ease  In  our  state  has  it 
been  held  that  a  riparian  owner  had  the 
right  to  do  what  appellant  has  undertaken 
to  do  in  -the  present  case,  that  is,  pump  the 
watrr  away  from  the  riparian  Und,  to  be 
used  at  distant  points  for  purposes  In  no 
way  connected  with  the  use  of  the  land 
or  incident  to  its  enjt^yment.  To  so  btdd 
now  would  be  to  take  a  long  step  in  ad- 
vance of  any  case  yet  decided  in  Pennsyl- 
vania. 

It  is  settled  law  that  riparian  ownsrs 

have  no  ownership  of  running  water,  nor 
have  they  any  right  to  divert  or  sell  it 
for  general  use,  and  are  limited  in  their 
own  use  M  it  to  ordinary  purposes  incident 
to  the  enjoyment  of  the  riparian  land,  and 
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in  exceptional  cases  to  what  it  called  ex- 
traordinary uses  upon  the  land  itself,  pro- 
vided auch  extraordinary  use  does  not 
materially  diminiah  the  flow  of  the  stream 
or  impair  the  quality  of  the  water.  But 
the  extraordinary  use  must  be  upon  the 
riparian  land,  and  this  is  the  utmost  limit 
to  which  our  cases  have  gone.  To  further 
extend  the  doctrine  would  be  to  disregard 
settled  principles  of  law.  As  we  view  it, 
there  is  no  escape  from  the  conclusion  that 
appellant,  standing  alone  on  its  rights  as 
a  riparian  owner,  cannot  lawfully  divert 
the  water  of  Roaring  brook  for  general 
railroad  uses  in  the  city  of  Scranton. 

Bat  even  conceding  this  to  be  true,  learn- 
ed counsel  for  appellant  ably  and  earnestly 
contend  that  appellee  is  not  in  position 
to  raise  the  question,  and  has  no  standing 
to  ask  for  equitable  relief.  Several  reasons 
are  mgei  in  support  of  this  position;  the 
main  one  heing  that,  for  the  purposes  of 
this  ease,  appellee  must  be  regarded  as  a 
riparian  owner,  and  not  as  a  water  com- 
pany enjoying  its  rights  under  the  powpr 
of  eminent  domain.  The  answer  to  this 
position  is  that  it  does  not  matter  whether 
appellee  be  regarded  merely  as  a  riparian 
owner,  or  as  a  water  company  having  prop- 
erly exercised  the  right  of  eminent  domain 
in  the  eondcmnation  of  the  stream,  because 
in  either  event  it  has  standing  to  comi^ain 
of  what  was  done  by  appellant  in  diverting 
the  water  from  the  stream,  and  conveying 
it  away  from  the  riparian  land  for  purposes 
in  no  way  incident  to  the  enjoyment  of 
the  land  itself.  The  situation  would  be 
difTerent  If  the  water  so  diverted  was  used 
npnn  the  riparian  land.  In  that  case  its 
rifrht  to  complain  would  depend  very  tai^- 
Iv  upon  how  the  amount  of  water  diverted 
nlTccted  the  flow  of  the  stream,  and,  when 
it  was  returned  to  its  natural  course,  how 
it  impaired  the  quality  of  the  water.  These 
questions  do  not  arise  in  the  present  case, 
and  so  far  as  the  record  discloses  there 
is  no  evidence  to  show  that  the  diverted 
water  was  returned  to  its  natural  course. 
Tt  was  certainly  not  returned  to  Roaring 
Rrook  at  any  point  above  No.  7  dam.  The 
thing  complained  of  here  Is  not  that  the 
water  was  diverted  for  a  temporary  use  on 
the  riparian  land  and  then  permitted  to 
flow  back  into  the  stream,  but  that  it  was 
pumped  thron!>'h  mains  away  from  Its  nat- 
ural channel  a  distance  of  several  miles, 
and  there  used  for  purposes  in  no  way  in- 
cident to  the  land  to  which  the  right  was 
riparian.  We  therefore  conclude  that  ap- 
pellee bad  standing  to  complain  of  the 
unlawfal  diversion  of  the  water,  even  if 
it  be  r^rded  merely  as  a  lower  riparian 
owner.  This  makes  it  imneeessary  to  dis- 
cuss several  interesting  qneations  relating 
47  LJt.A.(N.6.) 


to  the  proper  exercise  by  a  water  company 
oi  the  right  of  eminent  domain  in  con- 
demning a  stream  of  water.  This  subject 
was  discussed  in  Boatsburg  Water  Co.  v. 
State  College  Water  Co.  240  Pa.  198,  87 
AtL  609,  in  an  opinion  recently  banded 
down.  That  case  is  authority  for  the  ad- 
mission in  evidence  of  the  minutes  of  a 
water  oompany  containing  resolutions  to 
condemn  the  water  of  a  stream  in  a  court 
proceeding  in  which  the  validity  of  the 
condemnation  was  involved.  Resolutions  to 
appropriate  the  water  of  a  stream  is  the 
first  step  to  be  taken  in  a  condemnatitm 
proceeding,  and,  when  a  water  company 
claims  a  right  under  the  power  of  eminent 
domain,  it  is  proper  to  show  by  the  min- 
utes what  was  done  in  this  respect.  This 
is  the  answer  to  those  assignments  of  er- 
ror in  which  this  question  was  raised.  It 
is  not  nceesssry  for  the  purposes  of  the 
present  case  to  discuss  or  determine  the 
rights,  powers,  and  duties  of  the  appellee 
water  company  as  a  public  service  cor- 
poration, and  we  do  not  do  so.  These  ques- 
tions have  no  proper  place  in  determining 
the  rights  of  the  parties  to  this  contro- 
versy, and  we  therefore  refrain  from  either 
discussing  or  deciding  them.  Obiter  dicta 
observations  are  always  unaatisfactory, 
and  frequently  misleading  and  dangerous. 

It  is  strongly  urged  that  the  appellant 
company  has  the  right  by  prescription  and 
by  contract  to  divert  the  water  about 
which  complaint  is  made.  This  right  is 
asserted  under  the  agreement  of  1866,  the 
deed  of  1807,  and  the  long-continued  use 
of  the  water  at  certain  points  for  railroad 
purposes.  The  answer  to  this  position  is 
obvious.  No  attempt  is  made  in  this 
proceeding  to  interfere  with  these  rights 
of  the  railroad  company.  Whatever  rights, 
if  any,  appellant  may  have  by  deed  or  cov- 
enant or  by  prescription,  it  may  still  enjoy; 
but  we  cannot  undertake  to  determine  just 
wliat  those  rights  are  in  this  case,  except 
that  they  do  not  include  the  right  to  supply 
water  for  general  railroad  purposes  in  the 
city  of  Scranton.  No  such  right  was  ever 
asserted  by  the  railroad  company  until  with- 
in a  recent  period,  and  then  it  was  chal- 
lenged by  appellee.  We  do  not  put  this  upon 
the  ground  that  the  railroad  company  by 
so  doing  was  interfering  with  the  water 
compay  in  supplying  water  under  its  char- 
ter to  the  inhabitants  of  Scranton.  This 
would  be  an  untenable  position  under  the 
law.  If  the  railroad  oompany  could  se- 
cure a  water  supply  for  its  own  purposes 
so  as  not  to  divert  the  water  of  a  stream 
to  the  injury  of  riparian  owners,  or  If  It 
should  condemn  the  water  of  a  stream 
not  already  appropriated  under  the  right 
of  eminent  domain,  as  it  may  have  the 
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right  to  do  under  proper  circumBtaiices,  its 
right  to  thus  furnish  its  own  water  supply 
could  not  he  seriously  questioned  the 
water  company  or  hy  anyone  else.  But 
when  the  railroad  company  stands  on  its 
rights  as  a  riparian  owner,  and  claims  the 
use  of  the  water  for  extraordinary  pur- 
poses, it  must  show  that  the  extraordinary 
use  is  upon  the  riparian  land.  If  it  stands 
upon  its  rights  under  a  contract  or  by  pre- 
scription, it  is  confined  to  such  uses  and  at 
such  points  as  the  contracting  parties  stipu- 
lated in  their  agreement,  or  permitted  with- 
out objection  for  a  long  period  of  years. 
In  the  present  ease  these  rights  are  not 
denied  by  appellee,  and  the  court  below 
did  not  enjoin  the  use  of  the  water  at 
certain  designated  points  for  general  rail- 
road purposes.  The  decree  of  the  court 
leaves  the  railroad  company  in  the  enjoy- 
ment of  all  the  rights  claimed  hy  it  for 
a  long  period  of  years.  What  is  enjoined 
.is  the  extension  of  those  rights  into  new 
fields  and  to  distant  points  where  a  much 
larger  supply  of  water  is  Required.  In  thus 
defining  the  rights  of  the  parties,  we  think 
the  learned  court  below  was  clearly  right. 

The  standing  of  appellee  to  ask  equitable 
relief  by  way  of  injunction  in  a  case  of. 
this  character  is  ruled  by  Griffiths  v.  Mon- 
ongahela  R.  Co.  232  Pa.  639,  81  Atl.  713, 
Ann,  Cas.  1912  D,  13.  As  has  been  herein- 
before pointed  out,  this  is  not  a  case  where 
a  lower  riparian  owner  seeks  to  enjoin  the 
extraordinary  use  of  water  on  the  riparian 
land.  The  thing  complained  of  here  is  not 
the  unlawful  diversion  of  water  for  tempo- 
rary uses  on  the  riparian  land,  but  for  gen- 
eral railroad  purposes  off  the  land  and  sev- 
eral miles  distant.  It  is  unnecessary  to 
discuss  many  incidental  questions  raised  by 
this  appeal,  and  to  do  so  would  only  pro- 
long the  opinion  without  giving  any  light 
to  aid  in  the  deciaioii  of  the  precise  ques- 
tion involved. 

Decree  affirmed  at  cost  of  ai^tellant. 


PENNSYLVANIA  STJPREBfB  COURT. 
COMMONWEALTH  OF  PENNSYLVANIA 

V, 

WILMER  T.  POTTS,  Appt. 
(241  Pa.  326,  88  AtL  483.) 

Crlmtnal  law  —  error  In  name  of  fnror 

—  effect, 

A  true  verdict  in  a  criminal  case  will 


not  be  act  aside  because  a  juror  was  inad- 
vertently given  a  wrong  christian  name  on 
the  slip  placed  in  the  wheel,  so  that  de- 
fendant's counsel  investigated  the  qualifi- 
cations of  the  wrong  man,  if  the  occupation 
and  residence  were  correctly  giveHi  and  ao 
objection  ma  made  to  him. 

(May  28,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Oyer  and  Terminer  for 
Chester  County  convicting  him  of  murder 
in  the  first  degree.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  W,  Bntler  Wlndle  and  J.  Paul 
MacKlree,  for  appellant: 

One  whose  name  was  not  in  the  jury 
wheel,  and  was  therefore  not  on  the  venire, 
cannot  be  summoned  by  the  sheriff  to  serve 
as  a  juror,  cannot  assume  the  name  of  an- 
other and  aerve,  nor  can  he  serve  at  all, 
except  where  talesmen  are  summoned. 

Rex  V.  Tremeame,  6. Bam.  ft  C.  254,  7 
Dowl.  &  R.  684,  4  L.  J.  K.  B.  157,  29 
Revised  Rep.  234;  Dyott  v.  Com.  5  Whart. 
78;  Burton  v.  Ehrlich.  16  Pa.  236;  Field 
V.  Johnson.  5  W.  N.  C.  404;  Com.  v.  Elvin, 
5  Pa.  Dist.  R.  593 ;  Com.  v.  Spring,  5  Clark 
(Pa.)  240;  Hieter  v.  Kaufman,  20  Pa.  Co. 
Ct.  198;  First  Nat.  Bank  v.  Ahl^rs,  SO  Pa. 
Co,  Ct,  605 ;  Com.  t.  Baturin,  24  Pa.  Co.  Ct. 
181. 

Defendant  has  an  absolute  right  to  have 
another  trial,  if  the  conclusion  is  properly 
reached  that  he  was  not  tried  by  "twelve 
■jurors  regularly  selected  and  summoned." 
and  that  such  defects  have  not  been  cured 
under  the  act  of  1814. 

Messrs.  Harria  U.  Sproat,  Truman  D. 
Wade,  and  ^lllam  Tregaj,  lor  the  Com- 
monwealth : 

Where  the  identity  of  jurors  whose  namei 
were  put  in  the  wlieel,  with  those  who  were 
drawn  and  summoned,  is  not  disputed,  mere 
mistakes  in  the  initials,  the  Christian 
names,  and  the  spelling  of  the  sumamea  of 
the  jurors,  do  not  furnish  grounds  for 
quashing  the  venire  after  a  plea  of  "not 
guilty"  has  been  entered. 

Com.  V.  Cressinger,  193  Pa.  326,  44  Atl. 
433;  Jewell  v.  Com,  22  Pa.  94;  Fife  v. 
Com.  29  Pa.  429;  Burton  v.  Ehrlich,  15 
Pa.  236;  Com.  t.  Valsalka,  181  Fa.  17,  37 
AtL  406. 

Brown,       delivared  the  opinion  of  the 

court: 

Though  thii  appeal  !■  from  judgment  of 


JFote.  —  Miatahe  as  to  name  of  juror  in 
orhntnal  ease  aa  ground  for  arreat  of 
judgment,  new  trial,  or  reversal. 

This  note  does  not  cover  the  question 
whether  a  mistake  in  the  name  of  a  luror 
47  LJtA.(NJ3.) 


will  warrant  a  challenge  to  the  array  of 
the  quashing  of  tb«  venire.  Nor  does  tt 
cover  cases  where  a  person  otho-  than  the 
one  drawn,  served.  Ttda  latter  class  would, 
of  course,  cover  cases  ot  wrongful  imperaoe- 
ation  aa  well  aa  eases  of  Innocent  mistake. 
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death,  it  is  not  alleged  that  any  error  was 
committed  on  the  trial  of  the  case,  nor  is 
nor  is  tlwre  any  complaint  that  the  verdict 
returned  against  the  appellant  was  not  jus- 
tified by  the  evidence.  The  solo  assignment 
is  that  the  court  erred  in  not  granting  a 
new  trial  upon  the  discovery,  some  time 
after  the  verdict  had  been  rendered,  that, 
when  the  name  of  James  T.  McCuUough  was 
«aUed  as  a  juror,  one  John  T.  McCullouglt 
responded,  and,  after  having  been  sworn, 
took  a  seat  in  the  jury  box. 

It  is  Tery  elear  from  the  depositions  taken 
in  connection  with  the  motion  for  a  new 
-trial,  that  John  T.  McCuUough  did  not  in- 
"tentionally  impersonate  another,  but  al- 
lowad  htms^  to  be  accepted  as  a  juror 
under  the  honest  belief  that  he  was  the 
juror  Intended  to  be  called.  When  the  jury 
-wheel  was  being  filled  for  the  year  1913. 
one  of  the  jury  eommissimers  gave  to  their 
•elerk  the  name  of  John  T.  McCuUough,  with 
bis  occupation  as  a  watchman  and  his  resl- 
4lenoe  West  Chester.  The  cleric  inadvertent- 
ly wrote  the  name  of  James  T.  McCuUough, 
adding,  however,  the  occupation  and  resi- 
dence given  to  him  by  the  commissioner^ 
and  the  slip,  so  written,  was  placed  in  the 
wheel.  At  that  time  John  T.  McCuUough 
was  a  watchman  and  had  for  years  been  a 

The  general  rule  Is  that  a  mere  mistske  I 
M  to  the  name  of  a  juror  in  a  criminal  case 
does  not  constitute  sufficient  ground  to  war- 
rant arresting  the  judgment  or  the  grant- 
ing of  a  new  trial  or  a  reversal,  at  least  in 
the  absence  of  material  prejud  ice  which 
-could  not  have  been  avoided  by  the  exercise 
of  due  diligence  upon  the  impaneling  of  the 
jury. 

As  ground  for  arrest  of  judgment. 

This  phase  of  the  question  seems  to  have 
arisen  in  but  one  ease.  In  Munshower  v. 
State,  66  Md.  S14,  it  was  held  that  a  mis- 
take in  the  middle  name  of  a  juror,  the 
name  drawn  from  the  jury  i>oz  having  been 
"Joseph  H.  Brown,"  and  the  one  who  an- 
swered thereto  having  been  sworn  under 
the  correct  name  of  Joseph  B.  Brown," 
did  not  furnish  sufTicient  grounds  for 
arrest  of  the  judgment,  where  there 
was  "no  mistake  as  to  the  identity  of  the 
person,**  "Josmh  B.  Brown**  having  been 
the  name  which  should  have  been,  and  was 
in  fact  intended  to  have  been,  put  in  the 
box. 

Aa  ground  for  new  trial. 

A  number  of* cases  have  involved  the  ques- 
tion whether  or  not  a  mistAke  as  to  tlie 
name  of  a  juror  constitutes  sufficient  ground 
for  the  granting  of  a  new  trial,  the  general 
rale,  as  above  stated,  iwing  that  a  new  trial 
will  not  be  granted  unless  the  acctiacd,  by 
reason  of  previous  ignorance  of  the  mis- 
nomer, was  prejudiced  tiiereby.  The  ques- 
■47  L.B^.(N^.) 


resident  of  West  (tester.  There  bad  not 
been,  so  far  as  can  be  gatliered  from  the 
depositions,  any  resident  in  the  town  known 
by  the  name  of  James  T.  MeCullough.  The 
slip  as  placed  in  the  jury  wheel  was  drawn 
out  when  the  jurors  were  sslected  for  the 
term  of  court  at  which  the  prisonsr  was 
tried,  and  it  so  appeared  on  the  ^nire. 
After  ineffectual  efforts'  to  serve  notice  upon 
James  T.  McCuUough  to  serve  as  a  juror, 
a  notice  was  sent  to  John  T.  McCuUough, 
who  returned  it  to  the  sheriff,  believing 
that  a  mistake  had  been  made.  When  this 
was  brought  to  the  notice  of  Michael  Cook, 
the  jury  commissioner  who  had  directed  the 
name  of  John  T.  McCuUough  to  be  placed 
in  the  wheel,  fce  explained  to  the  sheriff 
that  John  T.  McOoUougb  was  the  corrct 
name  of  the  juror  to  be  summoned,  and 
thereupon  a  new  notice  was  made  out  and 
served  upon  bim.  It  was  in  response  to 
this  that  he  appeared  in  court  After  the 
jurors  bad  been  drawn  for  ttie  term  ot  court 
at  which  the  appellant  was  tried,  one  of  his 
counsel  made  some  investigation  as  to  James 
T.  McCuUough,  but  found  no  one  of  that 
name  living  in  Weat  Chester.  He  did,  how- 
ever, leard  that  a  James  H.  McCuUough,  a 
lineman,  had  lieen  a  resident  of  the  town 
and  had  lived  at  131  Sast  Union  street,  but 

tion,  however,  is  one  calling  for  tlie  exer- 
cise of  the  discretion  of  the  trial  judge, 
and  his  decision  will  not  ordinarily  be  dis- 
turbed. 

Thus,  in  Chadwick  v.  United  States.  ~i 
C.  C.  A.  348,  141  Fed.  226,  a  case  almost 
identical  as  to  facts  and  decision  wit!i 
Cou.  V.  Potts,  it  was  held  that  a  motion 
for  a  new  trial  made  after  verdict,  and  based 
on  the  ground  that  the  given  name  of  on<! 
of  the  jurors  who  served  on  the  trial  ilif- 
ferred  from  the  name  on  the  jury  list  uh 
drawn,  the  real  name  being  "Bentley  Crane," 
and  the  name  drawn  from  the  jury  box 
being  "Butler  Crane,"  raised  a  question 
calling  for  the  exercise  of  the  discretion 
of  the  trial  judge,  and  that  denial  of  such 
motion  might  well  be  made  where  it  ap- 
peared that  the  juror  who  served  was  the 
one  summoned  and  actually  intendrd,  tlmt 
he  appeared  in  good  faith,  and  that  the 
mistake  was  purely  a  clerical  one,  tlicro 
being  no  person  of  the  name  on  the  list. 
The  court  did  say,  however,  that  if  there 
bad  been  wilful  misconduct  upon  the  part 
of  anyone,  or  if  there  had  been,  in  fact, 
one  of  the  name  drawn  competent  for  jury 
service  in  the  case,  a  serious  question  would 
have  been  raised,  provided  tlie  defendant 
had  been  misled  into  acceptini;  one  juror 
when  he  had  reasonable  ground  for  believ- 
ing that  he  was  securing  another. 

So,  in  State  v.  Canton,  131  La.  256,  69 
So.  202,  it  was  held  that  a  motion  for  a 
new  trial  was  properly  overruled  where  it 
was  predicated  upon  the  fact  that  one  "John 
C.  IV^tranga"  served  upon  the  jiuy,  whereas 
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bad  moved  to  Phlladalpfaia  womo  time  before 
the  wheel  was  filled.  Th%  excuse  given  for 
having  permitted  John  T.  MoCullough  to  be 
Bwom  as  a  juror  is  that  it  vas  assumed  he 
was  the  HeCnllough  about  whmn  counsel 
for  the  prisoner  had  made  inquiries.  The 
court  beloir  property  hdd  that  this  was  un- 
availing. John  T.  MoCullough,  the  juror 
who  sat  in  th«  box,  was  the  man  whose 
name  the  jury  commissioner  intended  to  put 
in  ttie  wheel.  He  was  accanttdy  desoiibed 
as  to  residence,  occupation,  middle  letter,, 
and  last  name^  the  only  misdescription  be* 
ing  as  to  bia  first  name,  and,  when  he  was 
examined  on  bis  voir  dirt,  his  frank  an- 
swers were  sufficient  to  put  counsel  for  the 
prisoner  upon  notice  that  thty  onght  to 
make  further  inquiry  as  to  his  identity. 
Not  having  done  so,  it  is  now  too  late  to 
complain  of  his  eligibility  to  serve  as  a 
juror.  When  the  jury  wheel  was  being 
filled,  be  was  a  waicbman;  but,  when  ex- 
amined on  his  voir  dire,  he  testified  that  he 
lived  in  West  Chester,  was  a  laborer,  tak- 
ing employment  wherever  he  could  find  it, 
and  that  bis  residence  was  113  East  Minor 
street, — ^not  131  East  Union  street,  where 
James  H.  MeCuIlough,  the  lineman,  had 
formerly  lived.  Here  was  knowledge 
brought  directly  to  counsel  for  the  prisoner 

the  name  under  which  he  was  called,  because 
of  a  clerical  error,  was  "John  C.  Maranga," 
it  appearing  that  Matranga  was  a  quali- 
fied juror,  and  that  he  was  tlie  identical 
perscHi  qualified  by  the  jury  commisnionerB, 
and  it  not  being  shown  either  tWat  the 
juror  intentionally  concealed  bia  true  name, 
or  that  the  defendant  had  suffered  from  the 
acts  of  the  juror. 

And  in  Cason  t.  Bute,  184  Qa.  780,  68 
S.  E.  654,  where  a  juror's  name  appeared 
on  the  jury  list  as  "Sterling  Whitfield," 
and  the  man  summoned  was  "Starling 
Whitfield,"  and  the  evidence  introduced 
clearly  showed  that  the  two  were  identical, 
and  tiiat  there  was  a  mere  error  in  tipelltng 
the  juror's  name,  it  was  held  tliat  the 
fact  that  the  court  held  the  juror  competent, 
and  directed  the  clerk  to  correct  the  spell- 
ing of  the  name  on  the  list  of  jurors  drawn, 
furnished  no  ground  for  a  new  trial. 

And  in  Pressley  v.  State,  19  Ga.  192=  it 
was  held  that  it  waa  too  late,  after  trial 
and  verdict,  to  insist  that  a  defendant  had 
been  deprived  of  his  rights  by  the  fact 
that  the  name  "Ogilvie"  appeared  on  the 
list  of  jurors  furnished  the  prisoner's  coun- 
sel, instead  of  that  of  "Olive."  which  was 
the  right  name,  although  not  so  written  on 
the  clerk's  list,  until  the  name  of  "Olive" 
was  called  in  forming  the  jury,  where  the 
variance  was  detected  and  the*  list  correct- 
ed by  order  of  the  court. 

So,  in  Moon  v.  State,  68  Ga.  687,  it  was 
held  that  the  decision  of  the  trial  jixl^  as 
to  the  competency  of  a  juror  nam<>d  "Xew- 
ton  D.  Beid,"  who  waa  entered  on  the  panel 
47  L.RJl.(N.S.) 


SUPREUE  COUBT.  Hat, 

that  the  jury  was  not  the  man  about  wboa 
they  had  inquired  after  the  jury  list  had 
been  posted  in  the  propw  offioe,  and,  with 
such  knowledge^  he  was  accepted  bj  then 
and  sworn.  The  verdict  rendered  1^  him 
and  the  eleven  other  jurwra  was  a  true  aot, 
not  only  in  law,  but  in  fad  If  the  objec- 
tion now  made  to  the  juror  were  sufficient 
to  set  aside  a  righteous  judgment,  "the 
administration  of  criminal  justice  would 
be  wholly  impracticable.  Very  few  cases 
would  stud.  It  is  afinost  impossible  to 
avoid  mistakM  like  tliese.  The  oceurroiee 
of  them  does  not  diminish  the  safefy  of  an 
innocent  man,  and  wliatever  may  be  the  hu- 
manity of  the  law,  the  escape  of  tiie  guil^ 
is  not  one  of  its  objects.  It  would  be  a 
great  public  misfortune  if  a  person  charged 
with  an  ofl'enee  could  eit  by  while  he  ii 
tried  by  a  jury  to  whom  he  makes  no  ob- 
jection, and  after  a  verdict  against  him  on 
tlie  merits  of  his  caus^  set  it  aside  on  ac- 
count of  accidental  and  unavoidable  irregu- 
larities in  the  summonii^  or  calling  of  the 
jurors,  by  which  he  was  not  prejudiced." 
Black,  Ch.  J.,  in  Jewell  v.  Com.  22  Pa.  d4. 

The  assignment  of  error  is  overruled, 
the  judgment  is  affirmed,  and  the  record  re- 
mitted for  the  purpose  of  execution. 


by  the  name  of  "M.  D.  Reid,"  did  not  fur- 
nish grounds  for  a  new  trial. 

And  in  Goodhue  v.  People,  94  111.  37, 
where  it  appeared  that  one  of  the  panel 
who  was  named  "A,  F.  Nichols"  was  sum- 
moned by  the  name  "Burt  NicholdB,"  and 
in  the  list  furnished  accused  was  put  down 
OS  "Burt  NicholdB,"  the  court  said:  "The 
utmost  care  should  be  taken  to  give  to 
every  defendant  in  criminal  cases  every 
reasonable  opportunity  to  prepare  for  trial, 
and  among  other  things  to  notify  them 
in  due  time  as  to  what  men  constitute  the 
panel  out  of  which  the  jurors  for  his  trial 
are  to  be  called,  and  where  it  is  made  to 
appear  to  the  court  that  a  defendant  has 
been  put  to  a  disadvantoi^e  from  a  failure 
in  this  regard,  his  conviction  ought  to  be 
set  aside.  It  is  not,  however,  every  title 
inaccuracy  which  may  occur  in  this  r^rd 
for  which  a  trial  should  be  set  aside.  In 
this  caae  it  seems  plain  that  the  accused 
suffered  no  injury  from  the  irregularitv." 

And  in  SUte  v.  Caymo,  308  La.  218,  32 
So.  351,  it  was  held  that  the  court  correct- 
ly refused  to  grant  a  new  trial  because  of 
the  fact  that  the  name  of  one  of  the  jurors 
was  by  birth  "George  GarVctt,"  whereas  he 
was  selected  under  the  name  "George  Per- 
ry," it  appearing  that  he  was  a  qualified 
juror,  that  he  was  known  in  the  commnnitr 
in  which  he  had  lived  all  his  life  by  thp 
name  "George  Perry,"  and  that,  as  a  matter 
of  fact,  he  himself  had  not  previously 
known  of  the  parental  name. 

And  see  Anderson  v.  State.  B  Ark.  444, 
wherein  a  juror  who  signed  the  verdict 
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"Austin  England"  wiu  ibe  person  <m  tbe 
panel  and  jury  wbo  answered  to  tbe  name 
"Austin  Engles,"  in  which  the  court  said 
that  if  the  name  was  entered  on  the  venire 
wrongly,  it  was  an  objection  to  be  made 
at  tin  time  tba  Juror  was  presented. 

As  ground  tot  renrersat. 

Likewise,  there  seems  to  be  but  little 
<{ue9tion  but  that  a  mistake  as  to  the  name 
of  a  juror  does  not  ordinarily  constitute 
MufBcient  ground  for  reversal. 

Thus,  in  State  t.  Matheson,  130  Iowa, 
440,  114  Am.  St.  Rep.  427,  103  N.  W.  137, 
8  Ann.  Cas.  430,  where  "Joseph  S.  Davis" 
was  called  as  a  juror,  and  the  name  on  the 
list  was  written  "John  S.  DaviS:'*  there  be- 
ing no  such  person,  it  was  held  that  the 
misnomer  could  not  be  made  the  basis  of 
an  assignment  of  error,  where  the  question 
whether  the  discrepancy  afforded  a  ground 
of  challenge  was  not  determined  on  the  pre- 
Hminaiy  examimition  of  the  juror. 

And  ID  State  v.  Dubord,  2  La.  Ann.  732. 
it  was  held  that  a  verdict  would  not  be  set 
aside  on  appeal  because  of  a  variance  be- 
tween the  names  of  the  jurorB  who  served 
and  those  on  the  list  furnished  to  the  ac- 
cused before  trial.  The  court,  after  saying 
that  such  an  objection  must  come  when 
■ach  jurors  were  presented,  continued  as 
follows:  The  law  has  ear^ully  protected 
his  [defendant's]  rights  In  this  respect,  and 
furni^ed  him  with  every  facility  for  making 
such  objections  as  he  may  have  to  urge  to 
jurors.  He  can  complain  neither  of  surprise 
nor  injustice.  He  had  in  his  possession, 
for  two  days  previous  to  tbe  trial,  a  list 
of  the  jurors  who  were  to  be  presented  to 
him.  When  J.  N.  Otto  was  presented,  a 
reference  to  the  list,  furnished  expressly 
for  the  purpose  of  mabling  him  to  make 
his  efaallenges,  tnnat  have  uiown  him  that 
J.  M.  Otto  was  the  person  whom  he  had 
the  right  to  insist  on  navtnf;  presented.  Hr 
had  the  right  before  exercising  his  challenge 
to  inquire  whether  the  juror  offered  was 
the  juror  summoned,  and  if  it  appeared 
that  he  was  not,  to  insist  that  he  be  set 
aside.  No  objection  was  made  to  the  per- 
sons in  question  on  this  or  other  grounds, 
and  no  right  secured  by  law  to  the  prisoner 
was  deni^  to  him  on  the  trial.  Jsot  only 
was  objection  to  the  jurors  waived,  but 
the  record  shows  that  they  were  expressly 
accepted  by  the  prisoner." 

And  in  Jewell  v.  Com.  22  Pa.  94,  where 
the  name  "Wilson  Woodburn"  appeared  on 
the  panel  returned  with  the  venire,  but  on 
the  jury  roll  the  name  was  originally 
entered  "Wilson  Woodford."  and  was  after- 
wards changed  by  the  clerk  so  as  to  read 
"William  Woodford,"  which  name  was  called 
with  no  response,  although  "Wilson  Wood- 
ford" was  then  present,  it  was  held  tliat 
such  mistakes  did  not  constitute  reversible 
error.   See  thb  eaae  m  quoted  in  Cou.  v. 

POTTB. 

So,  la  Don  ▼.  Com.  88  Va.  801,  where 
then  was  »  mere  clerical  error  in  enter- 
ing the  names  oi  the  jurors  In  the  daily 
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record,  in  that  one  day  "George  T.  Moon" 
appeared  to  be  a  manlier  of  tbe  jury,  while 
on  a  subsequent  day  it  appeared  that 
"George  T.  Morris"  was  a  juror,  it  was 
held  Uiat  such  misnomer  did  not  constitute 
ground  for  reversal,  at  least  where  no  effort 
was  made  in  the  trial  court  to  take  advan- 
tage of  the  alleged  irregularity. 

So,  in  White  v.  State,  —  Ala.  App.  — , 
62  So.  464,  it  was  held  that  a  defendant 
could  not  complain  on  appeal  that  the  name 
of  one  juror  was  misspelled  in  the  venire, 
"Marion  S.  New"  being  in  attendance  to 
serve  under  the  name  "Marion  S.  Nero." 
where  tbe  court  required  the  state  to  us<- 
one  of  Ita  sbrikes  in  eliminaUng  the  name 
of  '*Mari(m  S.  Nero"  from  the  venire. 

And  in  Bone  v.  State,  —  Ala,  App.  — , 
62  So.  455,  it  was  held  that  the  Recused 
was  not  prejudiced  by  the  fact  that  a  cer- 
tain juror's  name  was  not  correctly  placed 
upon  the  list  served  on  him,  where  such 
juror  was  challenged  by  tbe  state  for  cause 
before  the  defendant  was  required  to  strike. 

And  that  an  appellate  court  will  not  re- 
view the  exercise  of  the  dircretion  vested  in 
tbe  trial  court,  either  to  grant  or  deny  a 
new  trial  because  of  a  mistake  in  a  juror'i* 
name,  see  Chadwick  v.  United  States,  72 
C.  C.  A.  343,  141  Fed.  225. 

But  see  United  States  v.  Wilson,  Baldvr. 
78,  Fed.  Cas.  No.  16,730.  wherein  "John 
Byrly"  had  been  returned  by  the  name  of 
"John  Byerly;"  "Matbew  Pennypacker"  by 
the  name  "Nathan  Pennypacker,"  and 
"George  H.  Pauling*'  by  the  name  "George 
M.  Pauling,"  and  the  court,  upon  sustain- 
ing an  objection  to  their  being  served,  said : 
"It  would  be  a  mistrial  if  it  should  appear 
by  the  record  that  the  juror  sworn  was  not 
the  same  person  who  was  summoned  and  re- 
turned on  the  venire."  O.  J.  (X 


VERMONT  supreme:  COURT. 
STATE  OF  VKRMONT 

T. 

LOUIS  LAFOINT. 

(_  Vt.  — ,  88  Ail.  628.) 

BvTftlarr  —  poshing  open  ear  door. 

1.  Pushing  open  a  ear  door  found  ajar 
sufficiently  to  effect  an  entrance,  and  the 

JVoto.  —  BuroUirw  by  puahing  open  door 
olroadir  parUy  open. 

Am  stated  in  State  t.  Soreneon,  —  Iowa, 

— ,  138  N.  W.  411:  There  is  a  conflict  in 
the  authorities  on  this  question.  The  nu* 
merical  majority  of  the  cases  favor  the 
contention  of  the  defendant  to  the  effect 
that,  if  a  door  be  partly  open,  it  is  not  a 
'breaking'  to  push  the  same  ftirther  open. 
Indeed,  the  older  cases  were  practically 
unaninunu  to  this  effect.  ...  In  tbe 
later  eases  some  of  tlw  courts  have  re- 
pudiated this  rule  as  being  unreasonable  and 
illogical.    .    .    .    The  majority  of  this 
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cnterinf  Into  the  ear  to  connnit  larceny, 
is  a  sufficient  breaking  to  conatitate  bnr- 

plary. 

Appeal  —  extwptlon  —  nifflclency. 

2.  An  exception  to  a  refusal  to  charge 
as  requested,  and  to  the  charge  given  as 
a  substitute,  is  too  general  to  be  of  avail. 

Same  —  ascertainment  of  Intent. 

3.  An  exception  to  an  instruction  in  a 
prosecution  for  burglary,  that  "an  intent 
to  steal  may  be  inferred  from  the  larceny 
alone,"  aa  iaamtuper  tinder  the  eirenmstancea 
of  the  ease,  does  not  raise  the  qneetion  that 
the  court  charged  that  the  only  way  intent 
could  be  determined  was  from  the  surround- 
ing circumstances,  thus  excluding  the  tes- 
timony of  accused. 

Same        circnmstontlal   evidence  — 
amount  net^ssary. 

4.  Failure  to  instruct  in  a  prosecution 
for  burglary  that,  in  order  to  convict  where 
the  only  evidence  of  intent  is  circumstantial, 
the  circumstances  must  be  such  as  to  ex- 
clude every  reasonable  hypothesis  consistent 
witii  reepondenVa  innocence,  is  not  error 
when  accused  had  testified  to  the  entry  and 
Bubaequent  laroeny. 

(October  18,  1918.) 

EXCEPTIONS  1^  respondent  to  rulings 
of  tiie  Chittenden  County  Court  made 
during  the  trial  of  an  information  charging 
him  with  burglary,  which  resulted  in  his 
oonTiction.  ConTietion  affirmed. 
The  facts  are  stated  in  the  opinion. 

court  is  disposed  to  follow  the  lead  of  the 
last-cited  cases,  and  to  hold  that,  if  a  door 
be  BO  nearly  closed  that  the  accused  could 
not  enter  through  the  opening  without  push- 
ing the  door  further  open,  then  such  pusli- 
ing  will  constitute  a  'breaking'  within  the 
meaning  of  the  law.  The  minority,  includ- 
ing Justice  Weaver  and  the  writer  hereof 
[Justice  Evans],  are  disposed  to  concede 
the  force  of  logic  in  the  majority  view. 
In  view,  however,  of  the  great  weight  of 
previous  authority  to  the  contrary,  they 
think  that  the  present  holding  savors  some- 
what of  the  ev  poat  faoto.  It  has  always 
been  in  the  power  of  the  legislature  to  adopt 
a  definition  of  'breaking*  in  accord  with  the 
present  holding,  but  it  has  not  done  so.  In 
§  4781  it  did  provide  that  an  entry  without 
breaking  should  be  punishable  where  such 
entry  was  in  the  nighttime  and  the  build- 
ing a  dwelling  house.  In  all  other  respects 
the  definition  of  burglary  is  left  to  judicial 
decision.  In  view  oi  the  uniform  judicial 
definition  so  long  followed  by  the  courts,  and 
acquiesced  in  by  legislatures.  It  is  the  minor- 
ity view  that  an  innovation  ought  not  to  be 
lightly  adopted.  On  the  other  hand,  it  must 
be  said  that  no  previous  case  is  overruled 
by  the  present  holding,  and  that  some  of  the 
previous  utterances  of  this  court  are  some- 
what suggestive  of  the  direction  now  taken 
by  the  majority  holding." 
47  L.R.A.{N.S.) 


Messrs.  Joel  W.  Page  and  Gay  M. 
Page,  for  respondent: 

The  court  erred  in  his  deflniUon  of  break- 
ing, and  in  charging  the  jury  that  the  re- 
spondent, upon  his  own  statement,  vie.,  that 
he  assisted  in  farther  opening  a  door  al- 
ready 1  inch  open,  was  guilty  of  breaking 
within  the  statute. 

2  Bishop,  New  Crim.  Law,  p.  66,  §  91; 
State  V.  McBeth,  49  Kan.  584,  31  Pac.  145: 

1  McClain,  Crim.  Law,  §  SOO,  p.  481;  7 
Dane.  Abr.  136;  6  Cyc.  174;  2  Am.  ft  Eofi. 
Enc.  Iaw,  659-601;  Timmons  v.  State,  34 
Ohio  St.  426,  32  Am.  Rep.  376;  SUte  v. 
Powell,  61  Kan.  81,  58  Pac.  968;  Carter  v. 
State,  68  Ala.  96;  State  v.  Moore,  117  Mo. 
395,  22  S.  W.  1086;  State  v.  Hecox,  83  Mo. 
538,  5  Am.  Crim.  Rep.  98;  State  v.  Boon, 
36  N.  C.  (13  Ired.  L.)  244,  67  Am.  Dec. 
555;  Sims  v.  SUte,  136  Ind.  858,  36  K.  E. 
27ft-.  Finch  v.  Com.  14  Gratt.  643;  -Com. 
T.  Stephenson,  8  Fide.  854;  Beales  Cas.  787 : 
Walker  v.StB.te,  63  Ala.  49,  35  Am.  Rep.  1; 
Green  v.  State,  68  Ala.  539;  Bex  v.  Lewis. 

2  Car.  ft  P.  628;  SUte  v.  Cash,  38  Kan.  SO, 
16  Pac  144;  May,  Crim.  Law,  S  257,  p.  244  ; 
Bishop,  Crim.  Law,  S  312;  Com.  v.  Stnip- 
ney,  105  Mass.  588,  7  Am.  Rep.  666  ;  4  Bl. 
Com.  p.  226;  8  Co.  Inst.  chap.  14,  p.  04: 
note  to  Feoide  t.  Richards,  2  Am.  St.  Rep. 
886;  SUte  T.  Wilson,  1  N.  J.  L.  439,  1 
Am.  Dec.  216;  Scott  T.  StaU,  122  6a.  138. 
SO  8.  E.  40;  May  t.  SUU,  40  Fla.  426.  £4 
So.  408;  SUte  t.  Rdd.  20  Iowa,  413;  Com. 
▼.  Steward,  7  Dane,  Ahr.  136,  1  Beat  Cr.  C. 

In  accord  with  the  majority  holding  in 
the  Sorcnson  Case,  is  Stato  v.  Lapoitjt; 
and  in  Martin  v.  SUU,  1  Tex.  App.  525. 
under  a  statute  similar  to  tne  Iowa  statute 
referred  to  by  Justice  Evans  in  the  Soren- 
son  Case,  supra, — although  it  appeared  that 
the  defendant  had  enteral  through  an  open 
outer  window  and  a  closed  and  latched  inner 
door, — the  court  said:  "Under  our  statute 
the  entij  into  the  bouse  at  night  include 
every  kind  of  entry  but  one  by  the  free 
consent  of  the  occupant,  or  of  one  author- 
ized to  give  consent,  and  it  is  not  necessary 
that  there  should  be  any  actual  breakinfr 
when  the  entry  is  made  at  niglit.  In  this 
state,  whenever  any  force  is  applied,  even 
if  it  be  the  pushing  wider  a  partly  open 
door,  or  pushing  up  a  window  partly 
raised,  so  as  to  enable  the  person  to  enter 
the  house  without  the  free  consent  of  the 
occupant,  or  of  one  authorized  to  give  con- 
sent, with  the  intent  to  steal  the  propcrty 
of  another  from  said  house,  the  party  so  en- 
tering said  house  is  guilty  of  burglary." 

And  a  formal  plea  of  guilty  of  burglary 
in  the  first  degree,  entered  upon  the  min- 
utes of  the  court  and  never  withdrawn,  in 
not  nullified  by  the  subsequent  statemfnt 
of  the  accused  that  he  found  partly  open 
for  ventilation  the  cellar  door  through  whicli 
he  gained  admission  to  the  house;  nor  is 
a  sentence  on  such  plea  invalid  on  the 
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176;  Com.  v.  Hays,  7  Dane,  Abr.  136,  1 
Beal.  Cr.  C.  176;  Kex  v.  Smith,  1  Moody, 
C.  C.  178,  14  Am.  Crim.  Rvp.  98;  Crabiree 
V.  KobiiuoD,  L.  R.  16  Q.  B.  Div.  312,  64  L. 
J.  Q.  B.  N.  8.  644,  33  Week.  Bep.  936,  60 
J.  P.  70;  Rex  v.  Robinson,  1  Moody,  C.  C. 
327,  14  Am.  Crim,  Bep.  07;  Timmons  t. 
State,  34  Ohio  Bt.  426,  32  Am.  Rep.  370; 
Rose  T.  Com.  IS  Ky.  L.  Rep.  272,  40  S.  W. 
245;  note  to  People  y.  White,  17  L.R.A. 
fN.S.)  1103;  Archbold  Crim.  PI.  &  Pr. 
■  Pomeroy's  Notes,  p.  3077,  1910  ed.  p.  719; 
Whart.  Crim.  Law,  1912  11th  ed.  pp.  3191, 
1192,  1188,  1109,  §§  971,  979,  981;  2  RtU- 
sell,  Crimea,  p.  3;  Clark  &  M.  Crimes,  pp. 
041,  042. 

It  was  error  for  the  court  to  charge  as 
he  did  concerning  the  evidence  of  intent. 

Crawford  v.  Joslyn,  83  Vt.  361,  76  Atl. 
108,  Ann.  Cas.  3912C,  428;  Stearns  v.  Gosse- 
lin,  68  Vt.  38,  3  Atl.  193;  Hulett  v.  Hulett, 
37  Vt.  681;  Gordon  v.  Tabor,  6  Vt.  103; 
State  V.  CGrady,  65  Vt.  66,  25  Atl.  906; 
Sawyer  v.  Phaley,  33  Vt.  69;  State  v.  Tot- 
ten,  72  Vt.  73,  47  Atl.  105. 

The  court  assumed  something  not  in  eTi- 
dence  directly  bearing  upon  tlie  issue  wheth- 
er the  doors  were  closed.    This  was  error. 

Redding  t.  Redding,  68  Vt.  600,  38  Atl. 
230;  Davia  t.  RutUnd  R.  Co.  82  Vt  24,  71 
Atl.  724. 

An  instruction  that  the  circumstances 
must  be  not  only  consistent  with  guilt,  but 
inconsistent  within  any  other  reasonable 
hypothesia,  is  only  another  form  of  the 

ground  that  such  statement  shows  that  the 
element  of  breaking  necessary  to  consti- 
tute  the  crime  of  burglary  in  the  first  de- 
gree was  aluent.  People  ex  rel.  Hubert 
Kaiser,  350  App.  Div.  541,  136  N.  Y. 
Supp.  274,  affirmed  in  206  N.  Y.  46,  00  N. 
E.  105. 

The  earlier  eases,  however,  as  stated  in 
the  Sorenaon  Case,  supra,  seem  to  have 
been  unanimous  to  the  effect  that  it  is 
not  a  burglarious  "breaking"  to  push  far- 
ther open  a  door  which  is  already  partly 
open.  Thni.  in  Com.  t.  Steward,  7  Dane, 
Aor.  13Q,  althougb  the  manner  of  the  bur- 
glary does  not  appear  from  the  report,  the 
court  is  said  to  have  held,  inter  alia,  that, 
"if  a  window  be  a  little  pushed  up,  or  a 
door  a  little  opened,  etc.,  so  that  one  pass- 
ing by  may  see  the  owner  has  not  properly 
shut  his  house,  it  is  not  a  burglarious 
breaking  to  enter,  tbeagh  a  further  pul- 
ing up  of  the  window  or  opening  of  the  door 
be  necessaTT  for  the  person  to  enter." 

And  in  Com.  v.  Hays,  7  Dane,  Abr.  136, 
although  the  defendant  "got  into  the  house 
by  a  window,"  "the  court  stated  the  law  to 
be,  as  to  breaking  and  entering,  as  it  waa 
stated  above  Tn  the  case  of  Steward." 

So,  in  Timmons  v.  State,  34  Ohio  St.  426, 
32  Ant.  Rep.  376,  although  the  accused  was 
alleged  to  have  entered  through  a  wholly 
nlosed  tranaom,  the  court  sud,  obiter: 
47  LJt.A,(N.S.) 


reasonable  doubt  rule  applied  to  evidence 
which  is  circumstantial. 

State  V,  Bean,  77  Vt.  384,  60  Atl.  807. 

And  the  respondent  in  proper  cases  is  en- 
titied  to  have  the  rule  given  in  its  form  as 
applied  to  circumstantial  evidence,  notwith- 
standing the  general  reasonable  dclubt  rule 
is  stated. 

Hunt  V.  State,  7  Tex.  App.  212;  State 
v.  Maraton,  82  Vt.  260,  72  Atl.  1075;  State 
V.  Davidson,  30  Vt.  377,  73  Am.  Dec.  312; 
Taft  V.  Taft,  80  Vt.  256,  130  Am.  St.  Rep. 
084,  67  Atl.  703,  12  Ann.  Cas.  959. 

It  was  the  duty  of  the  court  to  give  this 
instruction  irrespective  of  requests,  and 
failure  to  give  it  is  error. 

State  V.  Hopkins,  58  Vt.  250;  Westmore 
v.  Sheffield,  56  Vt.  239;  Donahue  t.  Wind- 
sor County  Mat.  F.  Ins.  Co.  56  Vt.  374. 

In  order  to  prore  the  oorpua  delieti,  it 
was  necessary  to  prove  the  doora  were  at 
least  shut. 

at&te  ▼.  Wilson,  1  N.  J.  L.  439,  1  Am. 
Dec.  216. 

There  being  any  uncertainty  as  to  the 
oorpua  delicti,  the  respondent  must  be  ac- 
quitted. 

State  v.  Davidson,  30  Vt.  377,  78  Am 
Dec.  312. 

And  in  the  absence  of  evidence  whiclr 
tends  to  establish  the  corpus  delicti,  of 
course,  the  court  should  direct  a  verdict. 

State  v.  Cady,  82  Me.  426,  19  Atl.  008; 
State  T.  Smith,  28  Iowa,  565;  United  States 

"The  law  on  the  point  is  that,  if  the  owner 
leaves  bis  doors  .  .  .  partly  open,  .  .  . 
it  will  be  such  negligence  or  folly  on  liia 
part  as  is  calculated  to  induce  or  tempt  a 
stranger  to  enter;  and  if  he  does  so  .  .  . 
by  pushing  open  the  partly  opened  door, 
...   it  will  not  iM  burgUrv." 

And  likewise,  in  Rose  v.  Com,  19  Ky.  L. 
Rep.  272,  40  S.  W.  245,  and  Com.  v.  Strup' 
ney,  105  Mass.  588,  7  Am.  Rep.  556,  cases 
of  breaking  and  entering  through  a  window, 
the  rule  is  expressly  recognized,  obiter^ 
that  an  entry  effected  by  pushing  open  far- 
ther a  door  already  partly  open  is  not  sucb 
"breaking"  and  entry  as  to  constitute  bur- 
glary. 

And  in  State  v.  Long,  5  Ohio  S.  ft  C.  P. 
Dec.  617,  the  court  charged  the  jury  that 
if  a  car  door  is  partially  open,  and  the  only 
force  used  is  to  open  it  farther,  pushing 
it  upon  slides,  or  upon  such  other  device 
as  is  used  in  hanging  it,  this  does  not  con- 
stitute a  forcible  breaking  in  the  sense  in 
which  the  statute  defining  burglary  uses 
the  term. 

As  to  burglary  by  raising  a  window  al- 
ready partly  open,  see  note  to  People  t. 
White,  17  L.R.A.(N.S.)  1102. 

As  to  burglary  by  forcing  a  screen  door  . 
or  window,  see  notes  to  State  v.  Henderson, 
17  LJt.A.(N.S.)  1100,  and  CoUins  v.  Com. 
38  L.R.A.{N.S.)  770.  A^.  W. 
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V.  Fttllertoa.  7  Blatcbf.  177,  Fed.  Cas.  Ko. 
10,176. 

Messrs.  Theodore  E.  Hopkins  and  Hen- 
ry B.  Shaw,  for  the  State: 

The  act  of  the  respondent  in  applying 
force  to  the  car  door,  which  he  found  eligbt- 
I7  open  "about  an  ineh,"  whereby  the  door 
was  pushed  open  about  halfway,  and  liis 
climbing  into  the  car  through  the  opening 
which  he  thus  made,  constituted  a  breaking 
and  entering. 

People  T.  White.  1S3  Mich.  617, 17  L.R.A. 
(N.8.)  1103,  117  N.  W.  161,  IB  Ann.  Cas. 
927;  Claiborne  t.  State,  113  Tenn.  261,  68 
LJt.A.  859,  83  S.  W.  352;  Com.  v.  Stephen- 
aon,  8  Pick.  366;  State  t.  Sorensen,  — 
Iowa,  — ^  138  N.  W.  411;  SUte  t.  Hender- 
son, 212  Mo.  208,  17  L.R.A.(N.8.)  1100, 110 
S.  W.  1078;  Hays  v.  State,  61  Tex.  Grim. 
Rep.  Ill,  100  S.  W.  926;  State  T.  Conners, 
90  Iowa,  486,  64  N.  W.  296;  State  T.Moon, 
62  Kan.  809,  64  Pac  609;  May  t.  SUte, 
40  Pla.  426,  24  So.  498;  Collins  T.  Com. 
146  Ky.  698,  88  L.BJl.(N.S.)  760,  143  S. 
W.  36. 

The  exception  "to  the  charge  aa  a  whole 
as  prejudicial  to  the  respondent,  and  also 
to  all  parts  of  the  charge  as  are  inconsist- 
ent with  the  general  points  and  general 
theories  of  law  expressed  ot-  referred  to  in 
the  reqnests  to  charge,"  is  too  general  to  be 
sustained. 

State  V.  Sargood,  77  Vt.  81,  68  Att.  971. 

Mnnson,  J.,  delivered  the  opinion  of 
the  court: 

'  The  respondent  was  tried  on  an  informa- 
tion in  two  counts,  the  first  of  which 
charged  burglary  and  the  second  larceny; 
and  a  conviction  was  bad  on  the  first  count. 
The  place  entered  was  a  freight  car  forming 
part  of  a  train  moving  from  Richmond  to 
Waterbury,  The  only  direct  evidence  as  to 
the  breaking  was  that  of  the  respondent, 
who  testified  that  he  and  his  associate 
found  the  door  of  the  car  open  about  an 
inch,  and  pushed  it  op«n  about  halfway,  and 
climbed  in.  The  respondent  has  raised,  by 
several  motions  and  exceptions,  the  ques- 
tion whether  this  was  sufficient  to  cfmsti- 
tute  a  breaking. 

It  may  be  conceded  at  the  start  that  by 
all  the  earlier  cases,  and  by  the  great 
weight  of  authority  to  the  present  day,  the 
further  opening  of  a  door  left  ajar,  or  of  a 
window  slightly  raised,  is  not  such  a  break- 
ing as  is  essential  to  the  crime  of  burglary. 
This  being  the  situation,  our  examination 
of  the  cases  will  have  reference  mainly  to 
the  reasons  given  for  the  rules  adopted,  and 
the  consistency  with  which  the  rules  have 
been  apptied. 

Blackstone  says  that  "if  a  person  leaves 
his  doors  and  windows  open,  it  is  his  own 
47  L.R_A.(N.S.) 


folly  and  negligence."  Book  4,  *2Z6.  Thii 
is  tile  same  as  saying  that  the  law  will  not 
undertake  to  protect,  by  its  penalties,  a 
man  who  is  not  diligent  to  protect  bImseU. 
But  tills  is  not  the  rule  in  other  branehM 
of  the  orimtnal  law;  and  we  do  not  see  that 
the  fact  that  this  crime  mnsists  merely  of 
an  entrance  with  intent  to  commit  a  further 
crime  calls  for  any  distinction.  A  man  nay 
recklessly  and  unnecessarily  pass  through 
a  group  of  men  excited  to  the  point  of  vio- 
lence, but  if  he  is  assaulted  the  pennify  will, 
follow.  A  man  may  issue  a  check  so  care- 
lessly drawn  as  to  afford  an  attraetive  op- 
portunity for  alteration,  but  the  man  who 
makes  the  alteratt<ai  will  be  guilty  of  for- 
gery. A  woman  may  associate  with  mes 
under  circumstances  of  great  imprudeace, 
but  if  a  criminal  advantage  is  takoi  of  ha 
situation,  the  act  will  nevertheless  be  rape. 
Then  why  should  not  one  wbo  is  tempted  to 
enter  a  dwelling  with  felonious  intent,  by 
seeing  a  door  which  has  eardesaly  beea 
left  ajar,  be  held  guilty  of  burglary  T 

But  let  us  keep  the  discussion  within  the 
limits  of  the  law  of  the  subject.  A  man 
may  have  lotHu  on  all  bis  doors  and  win- 
dows, and  il  he  closes  the  doora  and  win- 
dows without  turning  a  lock,  this  is  not  to 
be  accounted  negligence.  But  if,  in  addi- 
tion to  the  nonuse  of  his  fastenings,  be 
leaves  a  window  sash  slightly  raiaed,  his 
negligence  becomes  a  shield  to  the  intnider. 
This  distinction  evidently  turns  upon  the 
theory,  prominent  in  both  early  and  recent 
cases,  that  the  manifest  carelessness  of  the 
householder  tempts  the  passer-by  to  enter. 
It  is  doubtless  true  that  a  window  partly 
raised  or  a  door  standing  ajar  may  attract 
attention  and  be  a  temptation  to  one  who 
might  not  be  disposed  to  try  a  window  or 
door  to  see  if  it  was  unfastened.  But  other 
conditions  quite  as  likely  to  attract  atten- 
tion and  tempt  the  observer  have  been  held 
sufficient  to  support  the  charge;  for  in- 
stance, a  network  of  twine  covering  a  win- 
dow space  otherwise  open,  or  a  chain  at- 
tached to  the  outside  of  a  door  and  hooked 
over  a  nail.  Com.  v.  Stephenson,  8  Pick. 
3S4;  SUte  v.  Hecox,  83  Mo.  &31.  5  Am. 
Crim.  Rep.  08.  And  one  court  has  dis- 
agreed upon,  uid  left  undecided,  the  ques- 
tion of  breaking,  where  the  covering  of  a 
window  opening  was  a  cloth  hanging  from 
two  nails  in  the  top  of  the  window  frame. 
Hunter  v.  Com.  7  Gratt.  641,  06  Am.  Dec. 
121. 

The  word  "breaking"  implies  the  use  of 
force,  but  it  is  universally  held  that  the 
slightest  force  will  be  sufficient.  It  is  evi- 
dent that  the  question  of  force  haa  no  bear- 
ing upon  the  distinctions  afl'ecting  this  case 
as  they  are  esUblished  by  the  decisions- 
The  mere  lifting  of  a  closed  window  Is  a 
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sufficient  breaking,  but  tbe  further  raiaing 
of  a  partially  opened  window  is  not.  The 
pushing  open  of  a  closed  but  unlatched  door 
ia  a  sufficient  breaking,  but  the  pushing 
back  of  one  found  standing  ajar  is  not. 
And  yet  the  force  used  in  the  two  cases  of 
either  class  is  of  the  same  character  and 
degree,  differing  only  in  the  eontinaance  of 
the  effort. 

It  is  said  by  way  of  a  general  designation 
that  the  thing  moved  or  displaced  to  permit 
the  entrance  va\at  be  something  which  is 
relied  upon  as  a  security  against  intrusion 
and  a  means  of  safety  to  person  and  prop- 
erty. The  cases  abow  how  little  this  means. 
N'o  provision  for  safety  is  required  beyond 
what  ia  included  in  the  barest  construction 
of  a  building  intended  to  meet  the  require- 
ments of  civilized  life.  The  occupant  may 
rely  upon  substances  and  conditions  which 
are  altogether  wanting  in  real  security, 
provided  no  opening  whatever  is  left.  The 
requirement,  as  applied  to  the  ordinary 
means  of  entrance,  is  limited  to  measures 
which  are  about  equally  adapted  to  guard 
against  the  entering  of  strangers  bent  <hi 
crime  and  the  unceremonious  intrusion  of 
friends. 

It  has  always  been  held  that  an  entrance 
through  a  chimney  is  a  breaking.  It  is  said 
that  a  cbimney  is  as  much  closed  as  the 
nature  of  things  will  permit,— rthat  it  is  a 
necessary  opening  and  needs  protection. 
The  pushing  open  of  a  closed  hut  unfastened 
transom,  that  swings  horizontally  on  hinges 
over  an  outer  door  of  a  dwelling  house,  is  a 
breaking.  Timmons  v.  State,  34  Ohio  St. 
426.  32  Am.  Rep.  370.  But  if  it  were  left 
to  hang  slightly  away  from  the  frame,  it 
would  not  be  a  breaking  to  push  it  further, 
unless  it  were  held  otherwise  on  the  ground 
that  the  position  of  the  transom  was  such 
that  the  condition  in  which  it  was  left 
would  not  be  likely  to  attract  attention. 
In  other  words,  if  such  a  transom  is  left  in 
a  position  to  serve  in  the  slightest  degree 
the  purpose  for  which  it  was  put  on  hinges, 
an  entrance  by  way  of  it  will  not  be  a 
breaking.  If  an  upper  sash  sustained  only 
by  a  pulley  weight  is  left  in  position,  it  will 
entitle  the  household  to  the  protection  of 
the  law.  Eex  v.  Haines,  Russ.  &  R.  C.  0. 
451.  But  if  it  be  left  a  little  lowered,  an 
entrance  effected  by  pulling  it  down  will  not 
subject  the  intruder  to  the  penalty.  As  far 
as  the  law  is  concerned,  the  necessities  of 
convenient,  unobstructed,  and  adequate  ven- 
tilation have  thus  far  yielded  to  the  theo- 
ries which  burden  the  inmate  with  the  duty 
of  protecting  the  outsider  from  temptation. 
The  incongruity  of  this  situation  cannot 
well  be  overlooked  in  a  time  when  the  neces- 
sity of  a  constant  and  abundant  supply  of 
fresh  air  is  so  generally  recognized.  What- 
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ever  reasons  may  formerly  have  existed  for 
making  this  distinction,  there  seems  to  be 
none  for  maintaining  it  longer. 

The  offense  consists  in  breaking  and  en- 
tering with  felonious  intent;  and  the  real 
breaking  is  the  removal  of  the  obstruction 
which,  if  left  as  found,  would  prevent  the 
entering.  The  fact  that  a  quarter  of  an 
inch  of  the  space  needed  to  effect  an  en- 
trance existed  before  the  intruder  com- 
menced operations  ought  not  to  relieve  him 
from  the  penalty.  The  point  has  never  be- 
fore been  brought  to  decision  in  this  state. 
The  only  cases  we  know  of  which  directly 
support  the  view  taken  are  Claiborne  v. 
State,  113  Tenn.  261,  68  L.R.A.  859,  106 
Am.  St.  Rep.  833,  83  S.  W.  352 ;  People  v. 
White,  163  Mich.  617,  17  L.R.A.(N.S.) 
1102,  117  N.  W.  161,  15  Ann.  Cas.  927; 
State  T.  Sorensen,  —  Iowa,  — ,  138  N.  W. 
411.  Convenient  references  to  the  cases  gen* 
crally  will  be  found  in  the  notes  to  People 
V.  Richards,  2  Am.  St  Rep.  383,  and  State 
V.  Vierck,  139  Am.  St.  Rep.  1047. 

The  respondent  submitted  twenty-three 
requests  to  charge,  somti  of  which  were  com- 
plied with.  He  excepted  to  the  refusal  to 
charge  in  accordance  with  each  request, 
and  to  the  charge  as  given  on  the  subject- 
matter  of  each.  The  exception  vaa  too 
general  to  be  of  avail. 

Complaint  is  made  that  the  court  charged 
that  the  only  way  the  intent  eould  be  deter- 
mined was  from  tne  surrounding  circum- 
stances, thus  excluding  from  consideration 
the  respondent's  testimony  regarding'  his  in- 
tent. The  exception  taken  was  to  the 
charge  that  "an  intent  to  stead  may  be  in- 
ferred from  the  larceny  alone,"  as  improper 
under  the  existing  circumstances  of  the 
case.  There  was  nothing  in  this  to  direct 
the  court's  attention  to  the  point  novr  ar- 
gued. 

It  is  claimed  that  the  court  misstated  the 
testimony  as  to  the  door  being  closed  when 
the  train  left  St.  Albans,  and  as  to  its 
being  closed  until  after  the  car  was  looked 
over  at  Bolton,  and  in  saying  that  the  re- 
spondent's evidence  tended  to  show  that 
Bolton  was  the  place  where  the  car  was 
broken  into.  Tlie  first  statement  was  in- 
correct, but  harmless,  the  second  was  justi- 
fied by  the  testimony  of  the  conductor,  and 
no  exception  was  taken  covering  the  third. 

The  court  charged  fully  on  tbe  subject 
of  reasonable  doubt  as  applied  to  the  ele- 
ment of  intent.  Tbe  respondent  excepted  to 
the  failure  to  charge  that,  in  order  to  con- 
vict where  the  only  evidence  of  intent  is  cir- 
cumstantial, the  .circumstances  must  be 
such  as  to  exclude  every  reasonable  hypoth- 
esis consistent  with  the  respondent's  inno- 
cence. The  respondent's  testimony  nega- 
tived the  existence  of  an  intent  to  steal  at 
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the  time  of  entering.  The  evidenoe  of  felon- 
ious intent  adduced  hj  the  state,  unless  of 
cDnfessiona  by  the  respondent,  is  necessarily 
circumstantial.  It  lias  not  yet  tieen  held 
in  thia  state  that  the  failure  to  give  the 
above  instruction,  where  the  evidence  is 
wholly  circumstantial,  is  error;  and  it  cer- 
tainly ought  not  to  be  so  held  in  respect 
to  burglarious  intent,  where  the  respondent 
has  testified  to  the  entering  and  to  a  subse- 
quent larceny,  and  has  also  testified  regard- 
ing his  intent. 

Judgment  that  there  is  no  error,  and  that 
the  respondent  take  nothing  hy  his  excep- 
tional 


GEORGIA  SWKEMK  COURT. 
A.  J.  WELLS,  Flff.  in  Err^ 

V. 

PEARL  H.  THOMPSON. 

(—  Ga.  — ,  78  S.  E.  823.) 

Will  —  probate  —  volemn  form. 

1.  To  probate  a  will  in  solemn  form,  the 
burden  is  on  the  proponent  to  prove  the  due 

Headnotes  by  Fish,  Ch.  J. 

Note.—yeceasity  of  procuring  Oepooi- 
Uona  of  atteattng  urfCnesses  to  will 
who  are  beyond  the  iurisOMloH  of 

the  court. 

This  note  relates  to  the  probate  of  wills 
requiring  attesting  witnesses,  which  are  in 
form  properly  executed  and  attested,  where 
an  attesting  witness  is  without  the  juris- 
diction; it  presupposes,  also,  that  such 
absent  witness  would  have  been  a  necea- 
aary  witness  if  he  were  within  the  jurisdic- 
tion. 

The  manner  of  execution  of  a  will  and 
the  manner  of  its  probate  are  matters  of 
statute.  The  subject  of  the  note,  there- 
fore, is  one  of  statutory  construction,  and 
often  the  statutes  are  explicit  upon  the 
subject. 

Z>ealing  then  with  statutes  which  in  gen- 
eral require  that  a  will  must  be  attested 
by  a  certain  number  of  witnesses,  etc.,  it 
is  necessary  to  distinguish  the  factum 
from  the  proof.  An  illustration  of  this  ia 
shown  in  the  answer  to  the  question  as  to 
whether  the  competency  of  the  attesting 
witnesses  ia  to  be  determined  as  of  the 
time  of  attestation  or  of  probate  {see  the 
note  to  Bruce  v.  Shuler,  35  L.E.A.{N.S.} 
686).  It  is,  of  course,  at  once  apparent 
that  the  proof  of  execution  by  all  the  at- 
testing witnesses  cannot  be  assured,  for 
some  or  all  of  them  may  be  dead  at  the 
time  of  offering  the  will  for  probate;  and 
where  the  will  was  validly  executed,  but 
the  witnesses  are  dead,  secondary  evidence 
of  execution  is  admitted. 

For  the  general  subject  of  nocesai^  of 
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execution  of  the  instrument  and  the  teata* 
mentary  capacity  of  the  testator  at  the 
time  of  its  execution. 

Same  —  manner  of  proof  —  absence  of 
wltnessea. 

2.  The  statutory  rule  that  a  will  must  be 
proved  in  solemn  form  hy  all,  the  attesting 
witnesses  is  of  necessity  dispensed  with, 
where  the  production  of  all  is  impossible 
because  some  may  be  beyond  the  jurisdic- 
tion of  the  court,  or  cannot  be  found,  or  are 
dead  or  insane,  or  otherwise  incompetent  as 
witnesses  at  the  time  of  the  trial.  In  such 
cases  the  due  execution  of  the  will  may  be 
proved  by  the  subscribing  witnessea  who 
can  be  produced,  and  proof  of  due  attesta- 
tion by  the  requisite  number  of  witnesses 
may  be  made  by  proving  the  handwritbig  of 
the  others. 

Same  —  depositions  of  nonresident  wl^ 

nesses. 

8.  While  the  interrogatories  or  depori- 
tiona  of  attesting  witnesses  who  reride  be- 
yond the  jurisdiction  of  the  court  may  be 
taken,  it  is  not  necessary  to  take  them  if 
the  will  can  be  proved  by  other  legal  and 
satisfactory  evidence. 

Same  —  presumption  as  to  ezecntlon. 

4.  Where  there  is  an  attestation  clause 
to  an  instrument  offered  for  probate  aa  a 
will,  reciting  all  the  facts  essential  to  its 
due  execution  aa  a  will,  and  it  is  shown 

calling  subscribing  witnesses  to  prove  at- 
tested instruments,  see  the  note  to  Garrett 
V.  Hanshue,  35  L.R.A.  321. 

Cases  relating  to  the  proof  required  for 
the  recording  of  foreign  wills  are  omitted. 
See  Re  Hagar,  48  Misc.  43,  96  N.  Y.  Supp. 
96. 

The  question  of  diligence  in  searching 
for  a  missing  witness  is  also  without  the 
scope  of  this  note. 

General  rule. 

It  is  the  rule  that  where  the  testimony 
of  an  attesting  witness  to  a  will  would  be 
necessary  if  he  were  within  the  jurisdic- 
tion of  the  court,  but  he  is  beyond  its  juris- 
diction, secondary  evidence  may  be  admit- 
ted. Bowling  v.  Bowling,  6  Ala.  538;  Re 
Allison,  104  Iowa,  130.  73  N.  W.  489; 
Turner  v.  Turner.  1  Litt  (Ky.)  101;  Mc- 
Keen  v.  Frost,  46  Me.  239;  Ela  v.  Ed- 
wards, 16  Gray,  91;  Engles  v.  Bruington, 
4  Yeates,  345,  2  Am.  Dec.  411;  Dennv  v. 
Pinney,  60  Vt.  524,  12  AtL  108;  Smith  t. 
Jones,  6  Band.  (Va.)  33. 

Thus,  a  party  should  have  an  oppottoni^ 
to  show  that  a  missing  attesting  witness 
is  without  the  state,  in  order  that  proof 
may  be  made  of  handwriting.  Smith  t. 
Jones.  6  Rand.  (Va.)  33. 

And  it  was  held  in  Re  Allison,  104  Iowa, 
130,  73  X,  W.  489,  that  the  absence  of  the 
attesting  witnesses  who  resided  in  another 
state  not  only  rendered  competent  the 
testimony  of  the  proponent,  who  was  pres- 
ent at  the  execution  of  the  will  and  testi- 
fied to  the  circumstances,  hut  such  evi> 
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that  the  alleged  testator  and  thoae  whose 
names  appear  thereon  aa  witnesaee  actually 
affixed  their  aignatnrea  to  the  paper,  a  pre- 
•umption  arises  that  it  was  executed  in  the 
manner  prescribed  by  law  for  the  oncution 
of  wills. 

firldence  —  probate  of  will  —  knowl- 
edge of  testator. 

5.  That  the  alleged  testator  knew  the  con- 
tents  of  the  instrument  oflTered  for  probate, 
and  desired  to  execute  it  aa  a  will,  may  be 
considered  on  the  trial  of  an  issue  of  devi- 
savit  vel  non. 

Will  —  probate  —  constractlon. 

6.  In  a  proceediiu:  to  probate  a  will  in 
solemn  form,  Uie  only  issue  is  devisavit  vel 

non,  and  therefore  the  matter  of  construing 
the  terms  of  the  instrument  offered  for 
probate  is  not  up  for  determination. 
ETrldence  —  safficlency. 

7.  The  evidence  submitted  in  behalf  of  the 
proponent  aa  to  the  due  execution  of  the 
instrument  offered  for  probate,  and  as  to 
the  teatamentary  capacity  of  the  alleged 
testatrix  at  the  time  of  Its  execution,  was 
aulBcient  to  make  out  a  prima  facie  ease 
for  the  probate  of  the  paper  as  a  will,  and, 
no  evidence  having  been  adduced  for  tiie 
contestant,  the  court  erred  in  directing  a 
verdict  In  favor  of  the  latter. 

(June  13.  1913.) 

dence  continued  to  be  competent,  although 
the  depositions  of  such  absent  witnesses 
)iad  been  taken  by  consent  on  matters 
rendered  necessary  by  the  filing  of  objec- 
tions to  the  probate. 

In  Winding  Gulf  Colliery  Co.  v.  Cam|>- 
bell,  —  W.  Va.  —  ,  78  S.  E.  384,  it  was 
held  that  the  statute  authorizing  the  tak- 
ing and  use  of  a  deposition  of  an  absent 
^vitness  to  a  will,  residing,  out  of  the  state, 
is  permissive,  cumulative,  and  not  exclu- 
sive. But  here  the  residence  of  the  ab- 
sent witness  was  unknown. 

Pn  Nalle  t.  Fenwick,  4  Rand.  (Va.)  685, 
where  two  of  the  attesting  witnesses  were 
out  of  the  state,  and  every  legal  means 
had  been  taken  to  produce  their  attend- 
ance without  effect,  the  court  inclined  to 
the  opinion  that '  it  presented  the  same 
question  as  if  the  witnesses  were  dead; 
but  this  was  not  necessary  to  the  decisitm 
of  the  ease.  The  court  said:  "It  was  said 
in  the  argument  that  the  mode  prescribed 
in  the  act  'prescribing  the  method  of  prov- 
ing certain  wills,'  12  Hen.  Stat,  at  L.  502, 
ought  to  have  been  pursued ;  but  I  con- 
sider the  provisions  of  that  statute  as 
made  in  aid  of  parties  claiming  under  a 
will,  and  giving  them  an  additional  mode 
of  proceeding;  not  depriving  them  of  any 
which  they  might  have  pursued  before." 

The  principle  is  the  same  as  if  the  wit- 
ness were  dead*  Ela  t.  Edwards,  16  Gray, 
91  (where  there  was  no  attestation  clause, 
hut  the  will  was  holoeraphic) :  Bethell  v. 
Moore,  19  N.  C.  (2  Dev.  &  B.  L.)  311: 
Bowen  v.  Keal,  136  Ga.  S.'iO.  72  S.  E.  340; 
•toe  also  Nalle  v.  Fenwick.  supra. 
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ERROR  to  the  Superior  Court  for  Turner 
County  to  review  a  judgment  in  favor 
of  objector  in  a  proceeding  for  the  probate 
of  the  alleged  will  of  Mrs.  Evie  Brown,  de- 
ceased. Reversed. 

'( 

Statement  by  Fish,  Ch.  J.: 

A.  J.  Wells,  the  nominated  executor  of 
the  alleged  will  of  Mrs.  Evie  Brown,  applied 
for  the  probate  of  the  same  in  solemn 
form.  A  caveat  was  filed  by  Mrs.  Pearl  M. 
Thompson,  who  claimed  to  be  the  sole  heir 
at  law  of  Mrs.  Brown.  The  grounds  of  the 
caveat  were  in  substance  as  follows:  (a) 
Mrs.  Brown,  at  the  time  the  alleged  will 
purports  to  have  been  executed,  was  not 
of  sound  and  disposing  mind  and  memory, 
but  was  then  a  lunatic,  and  continuously 
BO  remained  until  the  date  of  her  death; 
(b)  if  Mrs.  Brown  signed  the  alleged  will 
at  all,  she  did  not  do  so  freely  and  volun* 
tarily,  "but  she  was  moved  thereto  by  the 
undue  influence  and  persuasions  of  .  .  . 
said  A.  J.  Wells i"  and  (c)  that  the  pre- 
tended will  was  void  because  A.  J.  Wells 
was  not  the  son-in-law  of  Mrs.  Brown  at 
the  time  of  her  death,  as  his  wife,  the 
daughter  of  Mrs.  Brown,  had  died  without 
issue  prior  to  the  death  of  Mrs.  Brown. 

There  is  great  reluctance  to  send  the. 
original  will  out  of  the  jurisdiction  (Englesi 
V.  Bruington,  4  Yeates,  345,  2  Am.  Dec 
411;  Crockett  v.  Crockett,  Meigs,  96; 
Denny  v.  Pinney,  60  Vt.  524,  12  Atl.  108)  j 
and  it  has  been  aaid  that  taking  a  depod- 
tion  of  an  absent  witness  without  sending 
the  will  would  be  no  better  than  seeondaiy 
evidence  of  a  statement  (Bowling  t.  feowl' 
ing,  8  Ala.  638). 

The  rule  applies,  at  least  in  America,  in 
cases  of  trial  of  issues  of  devisavit  vel  non. 
Bethell  v.  Moore,  10  N.  C.  (2  Dev.  &  B. 
L.)  311;  Crockett  v.  Crokett,  Meigs,  96. 

In  Bailey  v.  Stiles,  2  N.  J.  Eq.  220,  a 
bill  to  establish  a  lost  will,  the  court,  in 
establishing  the  will,  held  that  a  witness 
moving  out  of  the  jurisdiction  need  not  be 
examined,  althoi^h  tiie  party  might  take 
his  disposition  if  it  were  desired  to  do  so. 

Judicial  explanations  of  the  rule. 

In  Turner  v.  Turner,  1  Litt.  (Ky.)  101, 
supra,  the  court  said:  "It  has  also  been 
frequently  decided  that  where  subscribing 
witnesses  were  out  of  the  state,  in  case  of 
other  writings,  their  testimony  might  be 
dispensed  with;  and  we  see  no  objection 
to  applying  this  doctrine  to  the  case  of 
wills,  where  one  of  the  witnesses  has  proved 
that  the  testator  did  comply  with  the  law 
in  publishing  the  will.  It  is  true,  the  act 
of  assembly  points  out  the  mode  in  which 
a  dedimus  may  issue  to  take  the  proof  of 
a  will;  but  it  does  not  compel  parties  to 
resort  to  it.  It  only  furnishes  the  means 
of  taking  the  proof  where  it  cannot  other' 
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Mfb.  ThompaoD,  at  the  time  of  the  filing 
of  the  application,  had  two  children,  both  of 
whom  were  minors,  and  a  guardian  ad 
litem  was  appointed  for  them.  The  case 
was  tried  in  the  superior  court  of  Turner 
county  on  appeal  from  the  court  of  ordinary 
of  that  county.  On  the  trial  the  instru- 
ment sought  to  be  probated  was  put  in 
evidence  by  the  proponent.  The  second  item 
thereof  was  aa  follows :  "I  give  to  my 
daughter,  Mrs.  A.  J.  Wells,  and  my  son- 
in-law,  A.  J.  Wells,"  a  described  house  and 
lot  in  the  city  of  Ashburn,  this  state.  In 
the  third  item  two  designated  lota  in  the 
same  city  were  given  to  Mrs.  Pearl  M. 
Thompson  for  and  during  her  life,  with  re- 
mainder to  such  children  as  she  might  leavi- 
surviving  her.    In  a  subsequent  item  all 

wise  be  had.  And  if  legal  testimony  of  an- 
other character  can  be  adduced,  a  party 
ought  not  to  be  excluded  from  its  benelit 
until  be  resorts  to  a  dedimua." 

Upon  a  feigned  issue  to  try  the  validity 
of  a  will  to  which  testatrix  was  said  to 
have  affixed  her  mark,  one  of  the  witne:isea 
was  examined,  and  the  defendants  claimed 
that  a  commission  should  iaaue  to  the 
other,  who  resided  in  another  state;  but 
the  court,  in  holding  that  this  was  not 
necessary,  said:  "Better  evidence  will  not 
be  demanded  than  is  in  the  party's  power 
to  give.  The  supreme  court  has  no  power 
to  oblige  the  register  of  wills  to  deliver 
out  an  original  paper  lodged  with  liim  for 
probate,  to  be  carried  into  another  state; 
nor  has  it  any  control  o^'er  a  witness  out 
of  its  jurisdiction.  I  think  it  is  doubted 
in  one  of  the  books  whether  the  same  cred- 
it is  to  be  given  to  the  handwriting  of  a 
witneas  beyond  aea,  as  if  dead:  Per  Lord 
Hardwicke,  Grayaon  v,  Atkinson,  2  Ves. 
Sr.  460.  But  from  the  caaea  cited  on  the 
part  of  the  plaintiffs,  it  appears  that 
wherein  subscribing  witness  to  a  deed  or 
other  written  instrument  is  beyond  the 
reach  of  the  process  of  the  court,  his  hand- 
writing may  be  proved  aa  if  he  were  dead. 
See  Holmes  v.  Pontin,  Peake,  N.  P.  Cas. 
100.  For  this  is  all  that  can  reasonably 
be  expected  from  the  party  under  such  cir- 
cumstances. To  attempt  to  prove  a  mark 
to  a  will  would  be  idle  and  ridiculous." 
'I*he  issue,  however,  was  found  for  the  de- 
fendant on  other  grounds,  but'  the  hand- 
writing of  the  witness  was  fully  proved. 
Rngles  T.  Bruington,  4  Yeates,  345,  2  Am. 
Deo.  411. 

In  Crockett  v.  Crockett,  supra,  the  court 
said,  in  holding  upon  an  issue  of  devisavit 
vel  non.  where  one  of  the  witneasea  to  a 
will  resided  out  of  the  state,  that  proof  of 
his  handwriting  might  be  taken:  "When 
the  attesting  witnoases  to  a  deed.  will,  or 
otlir-T  instrument,  reside  without  the  juris- 
diction of  the  court  in  another  state  or 
forciin  country,  the  secondary  proof  of 
lianihvritinsr  is  ndmitssihle.  To  tran<'tnit 
oriprinal  docanicnts  from  Maine  to  Louisi- 
ana, or  from  Tennessee  to  Calcutta,  docu- 
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other  property  owned  by  Mrs.  Brown  was 
given  to  her  two  daughters,  Mrs.  A.  J. 
Wella  and  Mrs,  Pearl  M.  Thompson,  share 
and  share  alike.  The  instrument  purport- 
ed to  be  aigned  by  Mrs.  £vie  Brown  and 
four  attesting  witnesses,  namely,  M.  J.  Mil- 
ler, C.  W.  Graham,  J,  N.  Raines,  and  J.  H. 
Allen.  The  name  of  the  latter  purported 
to  be  signed  oHiciaJly  as  a  notary  public 
of  Turner  county,  Georgia.  The  following 
attestation  clause  immediately  followed  the 
purported  signature  of  Mrs.  Brown,  and 
preceded  the  purported  signatures  of  the 
four  witnesses:  "Signed  and  published  by 
Mra.  Evie  Brown  as  her  last  will  and  testa- 
ment, in  the  presence  of  the  undersigned, 
who  subscribed  our  names  aa  witnesses  at 
the  instance  and  request  of  said  testator, 

menta  in  which,  frequently,  others  besides 
the  parties  litigant  may  be  deeply  interest- 
ed, for  the  purpose  of  being  proved  by  at- 
testing witnesses,  aside  from  the  delsy 
inconsistent  with  the  speedy  decision  of 
causes,  would  so  imperil  the  loss  of  the 
instrumrnts  themselves  that  such  a  prac- 
tice would  not  be  tolerated." 

In  Denny  v.  Pinney,  CO  Vt.  524,  12  Atl. 
108,  supra,  the  court  said:  "The  English 
practice  adopted  by  this  court  requires  the 
proponent  only  to  proceed  and  examine  such 
of  the  attesting  witnesses  as  are  within 
reach  of  process.  ,  .  .  He  must  be 
within  reach  of  process,  and  legally  ob- 
tainable at  the  trial.  It  was  no  more  the 
legal  duty  of  the  proponent  to  procure  the 
deposition  of  auch  a  witness,  who  resided 
beyond  the  reach  of  process,  than  it  was 
the  duty  of  the  contestants.  ...  To 
make  such  a  deposition  of  value,  the  instru- 
ment proposed  must  be  produced  to  the 
witness  identified.  It  would  be  difficult 
and  objectionable  to  do  this." 

In  Chase  v.  Lincoln.  3  Mass.  236,  whore 
the  court  was  not  satisfied  that  the  absent 
witness  could  not  be  summoned,  it  was 
said;  "They  must  therefore  all  be  pro- 
duced, if  Hvinfi,  and  under  the  power  of 
the  court.  If  it  be  impossible  to  procure 
any  one  of  them,  the  court  will  proceed 
without  him  ex  neceitsitate  rei.  But  no 
such  impossibility  appears  in  this  case." 

Under  particular  statutes — examples. 

Upon  an  issue  of  devisavit  vel  non.  where 
the  statutes  required  that  a  will  that  i> 
contested  should  be  proved  by  all  the  liv- 
ing witnesses,  if  to  he  found,  and  all  the 
witnesses  resided  without  the  state,  and 
the  depositions  were  taken  of  two  of  these 
witnesses,  but  there  was  no  proof  of  the 
handwriting  of  one  of  tliesc  deposing  vit- 
nesscs  to  the  will,  it  was  held  that,  the 
sitrnature  of  the  testator  and  of  the  two 
nthcr  witnesses  bring  proved,  the  will  was 
fludirirntly  atlmittrd  to  probate,  and  that 
the  statute  was  not  to  be  construed  liter- 
ally; it  admitted  of  exceptions  where  tbs 
witnesses  were  incompetent  or  their  it- 
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and  in  her  presence,  and  in  the  presence  of 
eaeh  other,  this  the  lat  day  of  April,  1009." 
By  evidence  introduced  by  the  proponent, 
it  was  shown  that  two  of  the  persons  who 
appeared  to  be  attesting  witnesses  to  the 
instrument  had  removed  from  this  state, 
and  that  one  of  them,  Miller,  was,  at  the 
time  of  the  trial,  a  resident  of  the  state 
of  South  Carolina,  and  that  the  other, 
Graham,  was  then  a  resident  of  the  statc- 
of  Florida.  It  appeared  that  the  places 
where  these  witnesses  respectively  reside 
In  such  states  were  known.  The  interroga- 
tories of  neither  of  these  two  nonresideat 
witnesses  were  taken.  Miller's  brother  tes- 
tified that  he  tcnew  Miller's  si^ature,  and 
that  his  signature  to  the  instrument  was 
genuine.  No  one  testified  as  to  a  knowledge 

tendance  could  not  be  compelled,  and  the 
reason  in  such  cases  is  t)ie  8'j.me  as  if  the 
witnesses  were  dead.  Bethel!  v.  Moore,  10 
N.  G.  (2  Dev.  &  B.  L.)  311. 

So,  in  Crowell  v.  Kirk,  14  N.  C.  (3  Dev. 
h.)  355,  it  was  held  suJficient,  under  Uie 
same  statute,  to  prove  the  handwriting  of 
one  of  the  attesting  witnesses  who  had  re- 
moved from  the  state. 

In  Bowling  v.  Bowling,  8  Ala.  538,  where 
one  of  the  witnesses  resided  without  the 
state,  it  was  held  that  the  statute  that 
provided  that  depositions  of  a  witness 
might  be  taken  where  the  witnesses  resided 
out  of  the  state,  was  directed  apparently 
to  cases  where  all  the  witnesses  so  resided 
without  the  state,  and  that  in  such  case 
it  probably  autiiorizes  the  sending  out  of 
the  will. 

Weixs  v.  Thoupson  finds  support  in  the 
dictum  in  Bowen  v.  Neal,  136  Ga.  859,  72 
S.  E.  340,  where  there  were  two  surviving 
attesting  witnesses  both  within  the  juris- 
diction of  the  court,  and  only  one  of  them 
had  been  examined  upon  a  probate  in 
solemn  form.  The  court  said:  "One  of  the 
two  attesting  witnesses  who  were  in  life 
at  the  time  the' will  was  offered  for  pro- 
bate was  called  and  examined,  but  the  other 
was  not  examined.  If  the  liitter  had  been 
without  the  jurisdiction  of  tln^  oourt,  testi- 
mony of  one  who  was  familiar  with  tlie 
signature  and  the  handwriting  of  the  ab- 
sent witness  would  have  been  competent  to 
prove  the  signature,  just  as  in  the  case  of 
a  dead  witness." 

But  in  Duckworth  v.  Hibbs,  38  Ind.  78, 
it  was  held  that  a  will  was  not  properly 
admitted  to  probate  where  the  clerk  took 
the  testimony  of  one  nonaubscribins  wit- 
ness and  issued  and  received  the  deposition 
of  a  nonresident  substribinff  witness,  on 
the  ground  that,  while  the  statute  provided 
that  proof  of  the  handwriting  of  a  nonresi- 
dent witness  might  he  received,  the  statute 
u  to  the  issuing  of  depositions  did  not  ap 
parently  contemplate  an  uncontrsted  pro 
ceeding,  and  the  will  statute  required  tha' 
the  testimony  should  be  written  down,  sub 
scribed  by  the  witness,  examined  and  at 
tested  bv  the  clerk,  with  his  signature  and 
47  LJLA.(N.S.) 


of  the  handwriting  of  Oraham.  Raines  and 
Allen,  iAe  other  two  persons  who  appeared 
to  be  subscribing  witnesses  to  the  instru- 
ment, were  introduced  by  the  proponent 
and  testified  on  the  trial.  Raines's  testi- 
mony was  to  the  effect  that  Mrs.  Brown 
signed  tiie  instrument  sought  to  be  pro- 
bated in  his  presence,  and  that  he  signed 
it  as  a  witness  in  her  presence.  Be  could 
not  remember  seting  Graham,  Allen,  and 
Miller,  the  other  three  persons  who  pur- 
ported to  be  attesting  witnesses,  sign  the  in- 
strument, but  he  testified  that  they  were 
present  when  it  was-  signed.  On  cross- 
examination  he  testified :  "Now,  I  don't  re- 
member having  seen  Mr.  Allen  there." 
Raines  further  testified  to  the  effect  that 
he  had  boarded  in  the -same  bouse  with 

seal  of  office.  The  court  passed  no  opinion 
as  to  whether  depositions  might  have  been 
issued  to  a  subscribing  witness  upon  a  con- 
tested proceeding  heard  in  c  uurt. 

It  may  l>e  noted,  while  without  the  scope 
of  this  note,  that,  where  the  statute  pro- 
vided that  when  the  residence  of  a  witness 
is  unknown,  such  proof  shall  be  taken  of 
the  handwriting  of  the  testator  and  of 
the  witnesses,  dead,  insane,  or  absent,  and 
of  such  other  circumstances,  as  would  be 
sufficient  to  prove  such  a  will  on  a  trial  at 
common  law,  and  one  attesting  witness 
testified,  it  wps  held  that  the  will  was 
sufficiently  proved  by  taking  proof  of  the 
handwriting  of  the  testator  and  of  an  ab- 
sent witness  who  had  run  away  from  some 
trouble  he  hsd  had  in  the  state,  and  could 
not  be  located  as  the  evidence  showed  that 
he  was  a  wanderer  without  a  fixed  place 
of  abode.  Thompson  v.  King,  05  Ark.  649, 
129  S.  W.  798. 

Often  the  statute  is  clear  an^  explicit 
upon  the  point. 

Thus,  in  Barnewall  v.  Murrc^l,  108  Ala. 
366,  IS  So.  831,  it  was  held  that  where  one 
of  the  three  attesting  witnesses  was  dead, 
and  another  was  without  the  state,  prm)f 
of  the  genuineness  of  their  signatures  and 
of  the  signature  of  the  testatrix  was  evi- 
dence of  their  attestation  and  siibscribii^. 
under  the  statute  which  provided  that  all 
wills  in  writing  must  be  proved  by  one 
or  more  of  the  subscribing  witnesses,  or 
if  they  be  dead  or  out  of  the  state,  etc., 
then  by  proof  of  the  handwriting  of  the 
testator  and  one  of  the  subscribing  wit- 
nesses. 

So,  in  Scott  V.  Herrell,  31  App.  D.  C. 
45,  where  one  witness  was  dead  and  an- 
other a  nonresident  it  was  held  that  a  will 
had  been  sufficiently  proved  on  the  testi- 
mony of  the  third  of  the  three  attesting 
witnesses  who  testified  to  the  signing  by 
the  nonresident  witness.    Wliere  the  stat- 
ute provided  that,  if  the  testimony  of  the 
resident  witncaa  is  taken,  and  any  other 
witness  resides  out  of  the  District,  it  shall 
be  suRieient  to  prove  the  signature  of  auch 
nonresident  witness;  and  that  the  will  aball 
thereupon  be  adnaitted  to  probate. 
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Mrs.  Brown  for  three  years  or  more  prior 
to  her  death,  and  was  accustomed  to  see  her 
on  an  average  of  three  times  daily.  She 
spoke  to  him  three  or  four  times  about  mak- 
ing her  will,  and  asked  him  to  recommend 
to  her  someone  to  draw  it  up.  She  in- 
formed witnesses  several  times  how  she  de- 
sired  to  dispose  of  her  property,  and  the 
disposition  made  of  it  in  the  instrument 
was  the  same  as  she  has  informed  him  she 
wished  to  make  of  it.  He  conversed  with 
her  frequently,  and  there  was  nothing  in 
her  conduct  to  indicate  ttiat  she  was  not 
of  sound  mind.  Her  memory  was  bad  the 
last  six  monUis  of  her  life.  Allen's  testi- 
mony was  in  substance  as  follows:  He  knew 
Mrs.  Brown  several  years  prior  to  her 
death.  He  went  frequently  to  the  house 
where  Mrs.  Brown  resided.  She  signed  the 
paper  offered  for  probate,  and  he  himself, 


Raines,  Graham,  and  Miller  also  signed  it 
She  requested  the  witness  to  sign  it.  He 
went  on:  "She  signed  it  in  my  presence 
and  in  the  presence  of  others.  .  .  .  She 
said  that  she  understood  it.  I  conversed 
with  her,  and  she  was  rational  as  she  ever 
was.  She  read  the  paper  over.  She  knew 
what  she  was  giving  to  Mrs.  Thompson  and 
what  she  was  giving  to  Mrs.  Wells.  I  said 
to  her:  ' .  .  .  Mrs.  Brown,  I  want  to  fix 
it  just  like  you  want  it,  and  if  it  is  not  like 
you  want  it  I  will  fix  it;'  and  she  said: 
"The  property  is  divided  just  like  I  wanf 
it,  and  I  want  to  have  it  witnessed  np 
to-day.' " 

At  the  conclusion  of  the  evidence  intro- 
duced in  behalf  of  the  proponent, — and  when 
no  evidence  had  been  adduced  for  the  coa-_ 
testant, — the  court  directed  a  verdict  in 
favor  of  the  latter.   No  exception  was  taken 


Where  the  statute  provided  for  the 
identification  of  the  handwriting  of  wit- 
nesses absent  (i.  e.,  not  present  in  the 
county),  the  court  said  that  when  the 
identification  was  made,  "those  parties, 
though  dead  or  out  of  the  jurisdiction  of 
the  court,  become,  to  all  intents  and  pur- 
poses, active,  living  witnesses  in  court,  giv- 
ing testimoDy,  as  if  under  the  sanctity  of 
an  oath.  ...  If  this  was  not  so,  it 
would  be  practically  impossible  to  prove 
the  due  execution  of  any  contested  will." 
Parleigh  v.  Kelley,  28  Mont.  421,  63  L.R.A. 
319,  72  Pac.  756. 

But  where  the  statute  provided  for  sec- 
ondaiy  evidence  where  a  witness  "resided 
out  of  the  state,"  end  one  of  the  witnesses 
was  temporarily  abroad  and  expected  home 
in  a  few  weeks,  it  was  held  that,  as  the 
witness  bad  no  residence  abroad,  he  was 
not  a  nonresident  and  must  he  produced 
in  court.    Stow  v.  Stow,  1  Redf.  305. 

Where  the  statute  did  not  require  the 
testimony  of  absent  witnesses  (that  is, 
those  residing  without  tiie  state)  to  be 
taken  unless  it  was  asked  for  1^  one  of  the 
parties,  it  was  held  that  it  was  error  to 
refuse  to  admit  the  will  to  probate  without 
the  testimony  of  such  witness,  where  the 
surrogate's  court  found  the  jurisdictional 
facts  and  the  testimony  of  such  witness 
had  not  been  asked  for  by  any  of  the 
parties.  Re  Clark,  76  Hun,  471.  27  N.  T. 
Suppb  681. 

English  cases. 

The  early  English  cases  of  bills  in  chan- 
cery to  establish  wills  are  in  confusion  on 
the  subject. 

In  Grayson  v.  Atkinson,  2  Ves.  Sr.  455, 
1  Dick.  158,  upon  a  bill  to  establish  a  will, 
where  tiie  two  attesting  witnesses  who 
were  examined  did  not  prov^  that  the  will 
was  aclcnowledged  to  the  third  attesting 
witness,  who  was  beyond  sea,  nor  that  he 
•igned  in  their  presence.  Lord  Hardwicke 
declined  to  declare  the  will  proved. 

On  the  contrary,  in  Carrington  v.  Payne, 
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6  Ves.  Jr.  404,  which  was  a  bill  in  chan- 
cery to  establish  a  will,  where  the  testi- 
mony of  two  of  the  attesting  witnesses  was 
taken,  but  the  tliird  was  in  Jamaica,  it 
was  held  that  his  testimony  might  be  dis- 
pensed with,  his  handwriting  being  proved. 
Upon  the  question  whether  it  was  neces- 
sary to  send  out  a  commission  to  examine 
him,  the  master  of  the  rolls  said:  "That 
it  was  not  necessary  to  have  his  examina- 
tion; but  it  was  the  same  as  if  he  was 
dead,  observing  that  the  heir  at  law  did 
not  make  a  point  of  it,  but  submitted  it 
to  the  court;  and  in  Fitzherbert's  Case,  4 
Bro.  Ch.  231,  one  of  tlie  witneaaes  being 
in  India,  it  was  held  not  necessary,  but 
very  dangerous,  to  send  tiie  original  will 
abroad." 

And  in  Bootle  v.  Blundell,  19  Ves.  Jr. 
494,  on  an  issue  of  devisavit  vel  non,  not 
raising  the  question  of  this  note,  Lord  El- 
don  said  that  it  was  the  rule  in  chancery 
that  all  the  witnesses  must  be  examined, 
and,  after  referring  to  the  case  of  a  dead 
witness  as  an  exception,  he  said:  "So,  in 
another  case  in  1741,  Billing  v.  Brooks- 
hank,  as  the  witness,  being  out  of  the 
Kingdom,  could  not  be  examined,  Lord 
Hardwicke  considered  that  another  case  of 
exception  out  of  the  general  rule,  which  I 
repeat  is  that  all  the  witnesses  must  be 
examined;  that  general  rule  admitting  nec- 
essary exceptions,  and  perhaps  not  apply- 
ing where  the  will  is  not  wholly,  but  amy 
partially,  in  question."  (Billing  v.  Brooks- 
bank  docs  not  seem  to  be  reported.) 

But  it  seems  to  have  been  the  practice 
in  such  cases,  when  possible,  to  can^  out 
the  effect  of  the  will  without  deolnrug  it 
proved. 

Thus,  in  Fitzherbert  v.  Fitzherbert,  4 
Bro.  Ch.  231,  on  a  bill  to  establish  a  will, 
and  for  an  account,  one  of  th«  witneues 
beir.f;  abroad,  it  was  held  that  there  might 
be  an  account  without  declaring  tiia  will 
to  be  well  proved. 

So,  in  the  obscurely  reported  case  of 
Hare  v.  Hare,  5  Beav.  629,  12  L.  J.  Ch. 
N.  8.  844,  7  Jur.  337,  who*,  m  to 
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by  the  proponent  on  the  ground  that  the 
eoart  wu  without  authority  to  direct  a 
verdict  at  the  concluBion  of  the  evidence  for 
the  proponent,  and  where  the  contestant  had 
introduced  no  evidence.  Proponent  moved 
for  a  new  trial  on  the  usual  general  groandti 
that  the  verdict  was  etnitrary  to  law  and 
the  evidence,  etc.,  and  upon  the  following 
special  ground:  "One. of  the  grounds  upon 
which  the  court  directed  said  verdict  was 
that  the  evidence  adduced  showed  that  Mrs. 
A,  J.  Wells,  one  of  henefleiaries  under 
said  will,  died  without  Issue  prior  to  the 
death  of  the  testatrix,  Mrs.  Evie  Brown, 
which  left  only  two  l^tees  named  in  the 
will,  her  aon-In-law,  A.  J.  Wells,  and  her 
daughter,  Mrs.  Pearl  Thompson,  and  that 
because  of  the  death  of  Mrs.  A.  J.  Wells, 
A.  J.  Wells  was  no  longer  a  son-in-law,  and 
as  a  matter  of  law  could  no  longer  he  a 

establish  a  will  as  to  real  estate,  etc.,  one 
of  the  witnesses  resided  out  of  the  juris- 
diction, and  hie  handwriting  was  proved, 
as  was  also  the  fact  of  his  being  out  of 
the  jurisdiction,  and  the  execution  of  the 
will  was  proved  by  the  other  witness,  it 
seems  to  nave  been  held  that  the  proper 
course  was  not  to  declare  the  will  well 
proved,  but  to  enter  the  evidence  as  read, 
and  direct  the  trusts  of  the  will  to  be  car- 
ried into  execution. 

So,  where  a  witness  could  not  he  found 
(Biniield  v.  Lambert,  1  Dick.  337),  or 
where  there  was  not  positive  evidence  of 
his  being  abroad  CWood  v.  Stane,  8  Price, 
«13). 

And  a  commission  was  issued  in  a  case 
arising  in  the  court  of  probate  as  late  as 
1804,  on  a  proceeding  to  bring  in  the  pro- 
bate of  a  will,  etc.,  and  show  cause  why  it 
should  not  be  revoked.  One  of  the  attest- 
ing witnesses  was  in  New  Zealand,  and  it 
was  ordered  that  his  testimony  be  taken 
on  commission,  and  that  the  original  will 
should  be  annexed  to  the  commission. 
There  was  no  objection  to  this  course  on 
the  part  of  aiw  counsel.  Forster  v.  For- 
ster,  10  Jur.  N.  S.  694,  S3  L.  J.  Frob.  K. 
S.  113. 

Miscellaneous. 

In  St  Maiy's  Home  v.  Dodge,  267  HI. 
518,  101  N.  E.  46,  where  an  effort  was 
made  to  prove  a  lost  will,  and  only  one 
of  the  attesting  witnesses  was  sworn,  the 
only  reason  given  for  not  producing  the 
other  being  that  he  was  not  in  the  city  at 
the  time  of  the  trial,  it  was  held  that, 
under  the  statute,  the  proponent  must  pro- 
duce the  subscribing  witnesses  as  witnesses 
in  the  probate  court,  if  they  are  still  living 
and  sane,  and  are  within  the  jurisdiction 
of  the  court. 

In  Apperson  v.  Cottrell,  3  Fort.  (Ala.) 
61,  29  Am.  Dec.  239,  where  a  will  had  been 
admitted  to  probate  on  the  testimony  of 
two  out  of  the  three  subscribing  witnesses, 
the  court  refused  to  allow  the  point  to  be 
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beneficiary  under  said  will."  Error  was 
assigned  upon  the  direction  of  a  verdict 
on  this  ground,  because  it  was  contrary  to 
law,  and  that  the  words  "my  son-in-law,  A. 
J.  Wells,"  as  used  in  the  will,  were  merely 
deaoriptio  persona,  and  did  not  designate 
the  character  in  which  Wells  was  to  take 
under  the  will.  A  new  trial  was  refused, 
and  the  proponent  excepted. 

Messrs.  J.  T.  Hill  and  9.  W.  Dennard, 
for  plaintiff  in  error: 

The  words,  "my  son-in-law,  A.  J.  Wells,** 
are  not  words  of  limitation,  and  do  not 
designate  the  character  in  which  h^  becomes 
a  legatee,  but  are  merely  deaoriptio  persona. 

30  Am.  &  Eng.  Ene.  Law,  2d  ed.  706; 
Card  V.  Alexander,  48  Conn.  492,  40  Am. 
Bep.  187;  Charlton  v.  Miller,  27  Ohio  St. 
298,  22  Am.  Bep.  307;  Jones's  Estate,  211 

made  on  appeal  that  the  third  witness  was 
not  accounted  for,  on  the  ground  that  it 
did  not  appear  that  there  was  any  objec- 
tion below,  nor  did  the  record  show  that 
bis  absence  had  not  been  satisfactorily  ac- 
counted for. 

So,  in  Bugnao  v.  Ubag,  14  Philippine, 
163,  where  one  of  three  subscribing  wit- 
nesses was  not  examined,  and  no  reason 
appeared  in  the  record  for  his  absence,  the 
court  passed  the  point,  as  counsel  did  not 
make  any  comment  upon  it,  but  stated 
that  the  absence  of  the  proof  by  an  at- 
testing witness  ought  to  l>e  explained  or 
accounted  for  in  the  record,  the  court  here 
inferring  that  there  must  have  been  some 
good  reason  for  it. 

And,  where  a  will  had  been  proved  twenty 
years  before  on  the  testimony  of  two  of 
the  attesting  witnesses,  without  accounting 
(apparently)  on  the  record  for  the  absence 
of  the  third,  the  court  said:  "We  must 
also  suppose  that  there  was  a  legal  excuse 
for  the  absence  of  the  third  subscribii^ 
witness  to  the  will.  Various  reasons  may 
have  existed,  which  would  furnish  such  an 
excuse;  and  as  to  this  also,  it  was  not  cus- 
tomary to  state  such  reasons  in  the  decree. 
It  is  not  now  a  question  whether  the  will 
ought  to  be  proved  upon  the  testimony  of 
two  of  the  witnesses,  witiiout  accounting 
for  the  absence  of  the  third.  The  law  is 
settled  that  it  cannot  be  so  done.  But  this 
very  rule  of  law  requires  us  to  believe  that 
the  absence  of  the  third  witness  was  ac- 
counted for  in  this  case,  upon  the  common 
presumption  before  mentioned."  Brown  v. 
Wood,  17  Mass.  68. 

It  may  be  noted  that  if  Barnes  v.  Barnes, 
66  Me.  286j  Green  v.  Green.  6  Ohio,  278, 
and  Jones  v.  Roberts,  06  Wis.  427,  70  N. 
W.  685,  concern  the  subject  of  this  note, 
they  are  not  so  reported  as  to  be  of  value 
upon  it. 

Re  Dates,  35  N.  Y.  S.  R.  338,  12  N.  Y. 
Supp.  205,  is  not  discussed,  as  it  was  de- 
cided under  an  obscure  statute  now  amend- 
ed, the  court  not  referring  to  the  questitm 
raised  by  tiie  obscurity.  B.  B.  B. 
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Pa.  364,  69  L.R.A.  940,  107  Am.  St.  Rep. 
581,  60  Atl.  915,  3  Ami.  CaB.  221;  Mellon'^ 
Estate,  28  W.  N.  C.  120. 

Prior  to  signing  the  will,  testatrix  stat- 
ed that  she  understood  it  and  its  contents: 
and  read  it  over. 

This  is  all  the  law  requires  or  expects. 

Reall  V.  Mann,  5  Ga.  456;  Meeks  v.  Lofl^, 
99  Ga.  171,  25  S.  E.  92. 

Messrs.  J.  B,  Hatcheson  and  3.  H. 
Tipton,  for  defendant  in  error: 

The  Code  expressly  provides  for  the  ex- 
amination of  witnesses  to  a  will  by  com- 
mission. 

Deupree  v.  Deupree,  45  Ga.  417. 

Where  a  will  is  probated  in  solemn  form, 
all  of  the  attesting  witnesses  who  are  in 
life,  and  within  the  jurisdiction  of  the 
court,  are  necessary  witnesses. 

Bowen  v.  Neal,  136  Ga.  859,  72  S.  E.  340. 

When  it  is  sought  to  prove  a  will  in 
solemn  form,  where  one  of  the  subscribing 
witnesses  is  absent,  it  is  competent  to  prove 
the  signature  of  such  witness,  after  prov- 
ing that  the  witnesa  is  inaccessible. 

Brown  t.  MeBride,  129  Oa.  02,  68  8.  E. 
t02. 

The  rule  as  to  when  a  witness  is  inaccessi- 
ble is  discussed  in  Robinson  v.  State,  128 
Ga.  254,  57  S.  E.  315;  Taylor  t.  State,  126 
Ga.  657,  S5  S.  E.  474. 

The  attesting  witness  Raines  made  it  ap- 
pear that  testatrix  did  not  have  testamen- 
tary capacity.  It  was  especially  important 
in  this  case  that  the  other  two  witnesses 
be  heard  on  the  question  of  capacity. 

Schouler,  Wills  &  Administration,  §  73, 
p.  343;  Bowea  r.  Neal,  186  Oa.  861,  72  S. 
E.  340. 

It  was  not  shown  that  testatrix  ever  had 
the  capacity  after  the  death  of  Mrs.  Wells 
to  know  and  realize  the  change,  and  to 
make  any  change  in  her  will. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  748; 
Walker  v.  Williamson,  25  Ga.  649. 

Mr.  J.  B.  WllllanuoD  also  for  defend- 
ant in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Upon  the  trial  of  the  issue  devisavit  vel 
non,  the  burden  was  upon  the  proponent  to 
prove  the  due  execution  of  the  instrument 
offered  for  probate  as  the  will  of  Mrs. 
Brown, — that  is,  that  she  signed  it  as  her 
will, — and  that  it  was  attested  and  sub- 
scribed in  her  presence  by  three  or  more  at- 
testing witnesses  (Civil  Code,  §  3840 j,  and 
that  she,  at  the  time  of  its  execution,  was 
mentally  capable  of  making  a  will. 

To  successfully  carry  this  burden, — it  be- 
ing a  proceeding  to  probate  a  will  in  solemn 
form, — it  was   incumbent  upon  the  pra  ^ 
ponent  to  prove  the  paper  offered  to  be  the 
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will  of  Mrs.  Brown  by  all  the  witnesses  pur- 
porting to  attest  it  who  were  at  the  time 
of  the  trial  in  existence  and  within  tbe 
jurisdiction  of  the  court,  or  by  proof  <rf 
their  signatures  and  that  of  tbe  alleged  tes- 
tatrix, Mrs.  Brown,  if  the  witnesaea,  or 
any  of  them,  were  beyond  the  jurisdiction 
of  the  court.   Civil  Code,  §  3856. 

It  was  shown  on  tbe  trial  that  two  of 
the  persons  whose  n&mes  appeared  as  at- 
testing witnesses,  viz.,  Graham  and  Miller, 
were  at  that  time  nonresidents  of  this 
state,  and  were  therefore  not  within  the 
jurisdiction  of  the  court.  The  proponent 
has  no  means  of  compelling  these  two  non- 
resident witnesses  to  attend  the  trial  in 
person,  and  it  was  not  obligatory  upon  him 
to  procure,  and  to  introduce  in  evidence 
upon  the  trial,  their  interrogatories  or 
depositions,  notwithstanding  the  declara- 
tion in  Civil  Code,  §  3861,  that  "witnesses 
to  wills  may  be  examined  by  commission, 
in  tbe  same  cases,  and  under  the  same  cir- 
cumstances, aa  other  witnesses  in  other 
cases."  This  provision  is  merely  permissive, 
and  a  will  may  be  admitted  to  probate 
upon  other  legal  and  satisfactory  proof, 
without  the  interrogatories  or  depositions 
of  nonresident  witnesses.  The  fact  that  the 
depositions  of  a  witness  could  have  been 
taken  does  not  prevent  proof  of  his  hand- 
writing. Denny  v.  Pinney,  60  Vt  524,  12 
Atl.  108;  Allison  v.  Allison,  104  Iowa,  130, 
73  N.  W.  489;  Turner  v.  Turner,  1  Litt 
(Ky.)  101;  Re  Clark,  76  Hun,  471,  27  K. 
Y.  Supp.  681;  Wilson  v.  Collum,  Ir.  L.  R. 
12  C.  L.  150;  McKeen  v.  Frost,  46  Me.  239. 
Civil  Code,  §  5834,  provides:  "Whenever  the 
subscribing  witnesses  to  an  instrument  in 
writing  are  dead,  insane,  incompetent,  or 
inaccessible,  or,  being  produced,  do  not 
recollect  the  transaction,  then  proof  of 
the  actual  signing  by,  or  of  the  hand- 
writing  of,  the  alleged  maker,  shall  be  re- 
ceived as  primary  evidence  of  the  fact  of 
execution."  The  general  rules  of  evidence 
are  applicable  in  regard  to  the  admissibil- 
ity of  evidence  to  prove  the  execution, 
existence,  and  genuineness  of  a  will.  Gillii 
V.  Gillis,  06  Ga.  1-18,  30  I..R.A.  143,  51 
Am.  St.  Rep.  121,  23  S.  E.  107;  40  Cyc.  1284. 
How  could  the  trial  court  compel  a  wit- 
ness in  a  foreign  jurisdiction  to  appear 
there  before  commissioners,  that  his  in- 
terrogatories or  depositions  might  be 
taken?  Moreover,  wilts  are  documents  al 
too  important  and  valuable  character  to 
require  them  to  be  sent  into  foreign  juris- 
dictions that  the  interrogatories  or  deposi- 
tions of  witnesses  there  may  be  taken, — the 
instrument  may  be  lost  or  destroyed  in 
transmission, — and,  besides,  there  is  no 
metliod  by  which  commissioners  may  be  re- 
quired to  return  the  paper  to  the  trial 
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court  of  this  state.  The  statutory  rule  re- 
quiring that  a  will  must  be  proved  in  solemn 
form  by  all  the  attesting  witnesBeB  of 
necessity  diapciised  with,  when  the  produc- 
tion of  all  is  impossible  because  one  or 
more  may  be  beyond  the  jurisdiction  of 
the  court,  or  cannot  be  found,  or  are  dead 
or  insane,  or  otherwise  incompetent  to  tes- 
tify at  the  time  of  trial.  In  such  cases  the 
execution  of  the  will  may  be  proved  by  the 
subscribing  witnesses  who  can  be  produced, 
and  proof  ai  due  attestation  by  the  requi- 
site number  of  witaiesses  may  be  made  by 
proving  tha  handwriting  of  the  others.  40 
Cyc.  1307,  IS08:  14  Enc.  Ev.  417.  Numer- 
ous cases  are  cited  in  these  encyclopedias 
in  support  of  the  principle  announced. 
There  is  nothing  in  conflict  with  the  propo- 
sitions hereinbefore  stated  in  the  decisions 
in  Deupree  v.  Denpree,  45  Ga.  417,  Brown 
v.  McBride,  129  Ga.  02,  68  S.  E.  702,  or 
Bowen  v.  Neal,  136  Ga.  859,  72  S.  E.  340, 
relied  on  by  counsel  for  defendant  in  error. 
The  ruling  in  these  cues  considered  in  con- 
noctlon  with  the  facts  involved  tend  to  sup- 
port what  we  now  hold.  In  the  Deupree 
Cas^  which  was  tried  in  Oglethorpe  coun- 
ty, the  proponrat  moved  for  a  continuance 
on  the  ground  that  two  of  the  attesting  wit- 
nesses resided  in  tiie  county  of  Meriwether, 
this  state;  that  they  had  been  served  with 
subprnias  and  were  absent;  that  the  ex- 
penses of  attending  court  had  been  tendered 
to  both  of  such  witnesses,  and,  further,  that 
the  other  subscribing  witness  resided  in  the 
state  of  Alabama.  A  continuance  was  re- 
fused, and  the  ruling  was  upheld  by  this 
court  on  the  ground  that  the  witnesses  did 
not  reside  in  the  county  in  which  the  trial 
was  had,  and  under  the  general  law  ot  the 
state  were  not  compelled  to  attend  court 
in  uotber  county.  It  was  further  held  that 
the  interrogatories  at  all  the  witnesses  could 
be  used.  In  Brown  v.  McBride  there  were 
three  witnesses  to  tiie  instrument  offered 
for  probate.  One  of  them  testified  by  in- 
terrogetories  that  he  and  the  other  two 
witnesses  signed  the  instrument  in  tiie 
presence  of  the  testator,  and  in  the  pres- 
ence of  each  other,  but  that,  according  to 
his  recollection,  the  testator  did  not  sign  it 
in  the  presence  of  this  witness,  and  that  he 
did  not  know  whether  the  other  two  wit* 
messes  were  present  when  the  testator 
signed.  It  was  proved  on  the  trial  that  one 
of  the  other  witnesses  was  dead,  and  that 
the  other,  some  fifteen  years  before  the 
trial,  had  left  the  county,  and  had  not  been 
heard  of  since.  It  was  shown  that  the 
•ignatore  to  the  instrument  was  the 
genuine  signature  of  the  testator.  It  was 
held  by  this  court:  "When  it  is  sought  to 
prove  a  will  in  solemn  form,  where  one  of 
the  subscribing  witnesses  is  absent,  it  is 
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competent  to  prove  the  signature  of  such 
witness  after  proving  tliat  the  witness  is  in- 
accessible. Such  proof  for  tho  purpose 
mentioned  ia  equivalent  to  proof  that  the 
witneas  is  dead  or  beyond  the  jurisdiction, 
of  the  court."  It  was  further  held  that 
the  evidence  was  of  such  character  as  to 
support  the  verdict  in  favor  of  the  validity 
of  the  will.  In  Bowen  v.  Neal  one  of  the 
witnesses  was  dead,  and  it  was  said  proof 
of  his  handwriting  coulu  be  shown.  The 
case  was  decided  adversely  to  the  proponent 
on  the  ground  that  only  one  of  the  three 
witnesses  weub  introduced  to  prove  the  will, 
when  it  did  not  appear  that  the  other  sub- 
scribing witness  was  shown  to  be  beyond 
the  jurisdiction  of  the  court,  as  he  resided 
in  another  county  of  this  state,  and  his 
interrogatories  could  have  been  taken. 

In  tlie  case  now  before  us,  Raines,  whose 
name  appeared  as  an  attesting  witness,  tes- 
tified that  he  saw  Mrs.  Brown  sign  the 
instrument  ofi'ered  for  probate,  and  that  he 
signed  it  as  a  subscribing  witness  In  her 
presence.  Allen,  whose  name  also  appeared 
aa  an  attesting  witness,  testified  that  he 
saw  Mrs.  Brown  sign  the  instrument,  that 
he  signed  it  as  a  subscribing  witoess,  and 
that  he  saw  Graham,  Miller,  and  Saines, 
whose  names  appeared  as  attesting  wit- 
nesses, sign  the  instrument  aa  subscribing 
witnesses,  and  that  Mrs.  Brown  signed  the 
will  in  his  presence  and  in  the  presence  of 
others.  It  thus  appears  that  two  of  the 
subscribing  witnesses  testified  upon  the 
trial,  and  that  the  evidence  of  one  of  them, 
Allen,  showed  that  the  instrument  was  exe- 
cuted in  accordance  with  all  the  require- 
ments of  the  law.  Ilis  testimony  was  to 
the  effect  that  the  signature  of  Mrs.  Brown, 
as  well  as  the  signatures  of  all  four  of  the 
witnesses^  was  genuine;  and  Kaines*  testi- 
mony was  to  the  effect  that  Mrs.  Brown's 
signature  and  his  own  were  genuine. 
There  can  be  no  more  satisfactory  evidence 
of  the  genuineness  of  a  signature  than  the 
twtimony  of  one  who  saw  it  written  (3 
Chamberlayne,  Modem  Law  of  Evidence,  8 
2177),  and  the  evidence  of  Allen  and  Raines 
as  to  the  execution  of  tlie  instnunent 
sought  to  be  probated  was,  in  the  circum- 
stances of  the  case,  sufficient  to  make  out  a 
prima  facie  case.  Moreover,  there  was  evi- 
dence of  Mrs.  Brown's  knowledge  of  the 
contents  of  the  instrument  and  her  desire 
to  execute  it  as  her  will,  and  besides  there 
was  a  full  attestation  clause  reciting  com- 
pliance with  all  formalities  of  execution; 
and  these  were  matters  for  consideration  in 
passii^  upon  the  question  of  will  or  no 
will.   40  Cyc  1286-1304. 

In  Underwood  v.  Thurman,  111  Oa.  325, 
36  S.  E.  788,  it  was  held:    When  the  at- 
testation clause  to  an  instramen|  offered 
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for  probate  as  a  will  "recites  all  the  facts 
essential  to  its  due  execution  as  a  will,  and 
it  is  shown  that  the  alleged  testator  and 
those  whose  names  appear  thereon  as  wit- 
nesses actually  affixed  their  signatures  to 
tiie  paper,  a  presumption  arises  that  it  was 
executed  in  the  manner  prescribed  by  I&w 
for  the  execution  of  wills,  and  this  is  so 
though  there  may  be  on  the  part  of  one  or 
more  at  iba  witnesses  a  total  failure  of 
memory  as  to  some  or  all  of  the  circum- 
stances attending  the  execution." 

In  a  proceeding  to  probate  a  will  in 
lolenin  form,  the  issue  and  the  only  issue 
is  devisavit  tcI  non.  The  jury  must  find 
that  the  paper  offered  for  probate  is  or  is 
not  the  will  of  the  decedent.  The  construc- 
tion of  the  terms  of  the  instrument  are  not 
in  such  ft  proceeding  before  the  court  for 
determination.  Wetter  t.  Habersham,  60 
Ga.  193;  Gillis  t.  Gillis.  9Q  Ga.  1,  80  L.R.A. 
143,  61  Am.  St  Kep.  121,  23  S.  B.  107. 
Th^efore,  even  if  the  provision  In  the 
instrument  leered  for  probate  in  the 
present  case,  derising  to  Mrs.  A.  J.  Wdla, 
the  daughter  of  Mrs.  Brown,  and  her  son-in- 
law,  A.  J.  Wells,  certain  realty,  could  be 
construed  as  bdng  inoperative  by  reason  of 
the  fact  tiiat  Mrs.  Wells  died  prior  to  Mrs. 
Brown,  and  that  t^ierefore  he  was  not  the 
latter's  son-in-law  at  the  time  of  her  death, 
thin  could  not  be  a  valid  reason  why  the 
instrument  should  not  be  probated  as  the 
will  of  Mrs.  Brown. 

There  was  ample  evidence.  In  the  absuoe 
ci  any  showing  to  the  contrary,  of  the 
testamentary  capacity  of  Mrs.  Brown  to 
make  a  will  at  the  time  the  instrument  of* 
fered  for  probate  was  executed. 

It  fellowa  from  what  has  been  said  that 
the  verdict  directed  by  the  court  against 
the  proponent  was  contrary  to  the  evidence, 
and  the  judgment  refusing  a  new  trial  is 
therefore  reversed. 

All  the  Jnstices  concur. 


KANSAS  sitpbieue:  corBT. 

MANUEL  s.  Mcintosh 

V. 

STANDARD  OIL  COMPANY,  Appt. 

(89  Kan.  289,  131  Pac.  16L) 

Neffltgence  —  contrlbntory  —  Intoxica- 
tion. 

1.  Upon  the  issue  whether,  at  a  particu- 
lar time,  a  person  was  exercising  due  care 
for  his  own  safety,  evidence  that  he  was  in- 
toxicated  is  ordinarily  admissible,  not  as 

Headnotes  by  Masoh,  J. 
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constituting  or  conclusively  estabtishing 
n^ligence  on  his  part,  but  as  being  a  cir- 
cumstance to  be  considered  in  determiaiDg 
the  matter. 

New  trial  —  refnsal  to  permit  cross- 
examination. 

2.  The  refusal  of  the  trial  court  to  allow 
the  defendant  to  cross-examine  the  plaintiff 
upon  an  important  matter  can  be  urged  as 

a  ground  for  a  new  trial,  without  a  showing 
as  to  what  answers  the  plaintiff  would  have 
returned  if  the  rejected  inquiries  had  been 
permitted.  The  provision  of  Code  Civ.  Proc. 
§  307  (Gen.  Stat.  1909,  §  5901),  that  when 
the  ground  of  a  motion  for  a  new  trial  is 
error  in  the  exclusion  of  eviden<^  such 
evidence  shall  be  produced  at  the  hearing 
does  not  apply  to  that  situation. 
Pleading  —  nneafe  workinB  place. 

3.  The  issue  of  negligence  in  an  employer 
in  failing  to  exercise  due  care  to  provide 
for  his  employee  a  safe  place  in  which  to 
work  may  be  presented  oy  allegations  of 
specific  acts  or  omissions  without  in  so 
many  words  referring  to  the  safety  of  the 
working  place. 

(Johnston,  Ch.  J.>  dissents.) 

(April  12,  1913.) 

Ifote.—IntoxieatUm  as  affecting  negU- 
genee. 

I.  Intoxication  no  excuse,  731. 

II.  When  it  amounts  to  contributory  neg- 

ligence. 

a.  General^,  733. 

b.  With   relation   to  trespassoB, 

734. 

e.  With  relation  to  persons  injured 

at  crossings,  735. 
d.  With  relation  to  persons  right- 
fully on  track,  736. 

c.  With   relation   to  passci^ers, 

730. 

f.  With  relation  to  persons  in- 

jured on  highways,  itreete, 

etc.,  737. 

g.  With  relation  to  miscelleneoiu 

matters,  739. 

III.  Question  for  the  jury,  740. 

,IV.  Presumption  and  burden  of  proof,  740. 
V.  Intoxication  as  evidence  of  negligoice. 

a.  Admissibility,  740. 

b.  Weight  and  sufficiency,  742. 
VI.  Empk^ment  of  persons  having  habite 

of  intoxication,  7^. 

This  note  is  confined  strictly  to  the 
preliminary  question  of  negligence  or  con- 
tributory negligence  aa  affected  by  intmi- 
cation.  It  does  not  purport  to  cover  the 
ultimate  question  of  liability  for  injuring 
an  intoxicated  person,  since  that  question 
may  involve  and  depend  upon  questions 
other  than  that  of  his  negligence,  e.  the 
question  whether  the  misconduct  charged 
against  the  defendant  amounts  to  wanton- 
ness or  wilfulness,  against  which  contribu- 
tory negligence  is  not  a^efenae.   Nor  docs 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Ck>urt  for  Wyandotte 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injnriea  for  which  defendant  wu  alleged 
to  be  responsible.  Keversed. 

The  facts  are  stated  in  the  opinion. 
Mrasrs.  Frank  Uagerman,  K.,  R. 
Adams,  and  A.  L.  Berger,  for  appellant: 
Under  a  plea  of  contributory  negligence, 
it  is  competent  for  the  defendant  to  prove 
that  the  plaintiff  was  Intoxicated  at  the 
time  of  the  accident. 

Beach,  Contrib.  Hiegl.  3d  ed.  §  390;  7  Enc. 
Et.  779;  29  Qyc.  534;  Alexander  v.  Humber, 
SO  Ky.  665,  6  8.  W.  453;  Buddenberg  v. 
Charles  P.  Chouteau  Transp.  Co.  108  Mo. 
'    394,  18  S.  W.  970,  4  Am.  Neg.  Cas.  704; 

the  note  cover  the  Cjuestion  of  intoxication  [ 
as  affecting  the  applicability  of  the  doctrine  : 
of  last  clear  chance,  as  that  question  lex- 
ically presupposes  the  antecedent  negligence 
of  the  intoxicated  person,  and  deals  simply 
with  the  question  as  to  the  effect  of  his  un- 
consciousness or  insensibility,  from  intoxi- 
cation to  interrupt  his  antecedent  negli- 
gence, and  thus  dmracterize  it  merely  as  a 
cmdition  or  remote  cause,  and  not  a  proxi- 
mate cause,  of  his  injury.  See,  in  this  con- 
nection, note  in  31  L.H.A.{N.S.)  1032,  as 
to  intoxication  of  person  on  railroad  track 
as  affecting  applicability  of  doctrine  of  last 
clear  chance. 

Generally,  as  to  care  due  to  sick  or  other- 
wise helpless  person  to  whom  no  contract 
relation  u  mstained,  see  note  in  69  L.RJL 
613. 

The  earlier  oaaet  upon  the  present  sub- 
ject are  colleeted  and  discussed  in  the  note 
to  Kingston  t.  Ft.  Wayne  ft  B.  B.  Co.  40 
L.R.A.  131. 

J.  IntoxleaHon  no  exetue. 

As  stated  in  the  earlier  note,  voluntary 
intoxication  does  not  excuse  one  from  the 
duty  to  use  the  same  degree  of  care  and 
prudence  to  protect  himself  against  danger 
that  is  required  of  a  sober  man  under  the 
same  circumstances,  t.  ordinary  care. 
Rollestone  v.  Casairer,  3  Ga.  App.  161,  6!) 
8.  E.  442;  South  Chicago  City  R.  Co.  v. 
Dufresne,  200  111.  456,  65  N.  E.  1076  (action 
against  traction  company  for  injuries  re- 
ceived in  attempting  to  board  street  car) ; 
Wileke  v.  Henzotin,  241  HI.  169,  80  N.  E. 
329  (action  against  traction  company  for 
injuries  received  by  being  thrown  from  a 
moving  street  car) ;  Illinois  C.  R.  Co.  v. 
Holland,  147  Ky.  699,  145  S.  W.  38!)  (action 
^against  railway  company  for  injuries  re- 
ceived while  walking  in  switch  yard ) ; 
Louisville  A  N.  R.  Co.  v.  Deason,  29  Ky,  L. 
Rep.  1259,  96  S.  W.  1116  (action  against 
railway  company  for  injuries  received  in 
alighting  from  a  train) ;  Louisville  ft  N. 
R.  Co.  V.  Payne,  31  Ky.  L.  Rep.  1173,  104 
S.  W.  7S2  (circumstances  similar  to  those 
in  lost  case) ;  Madisonville  t.  Stewart,  — 
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Cogdell  V.  Wilmington  &.  W.  R.  Co.  130 
N.  C.  313,  41  S.  E.  541;  Ford  v.  Umatilhi 
County,  15  Or.  313,  16  Pac.  33;  Seymer  v. 
Lake,  66  Wis.  651,  29  N.  W.  554;  Trumbull 
V.  Ertekson,  38  C.  C.  A.  536,  07  Fed.  801; 
Wabash  R.  Co.  v.  Monegan,  94  111.  App.  82; 
Wright  V.  Crawfordsville,  142  Ind.  636,  42 
N.  E.  227;  Sharpton  v.  Augusta  ft  A.  R. 
Co.  72  S.  C.  162,  51  S.  E.  553;  Bageard 
V.  ConeoHdated  Traction  Co.  64  N.  J.  L. 
316,  49  L.R.A.  424,  81  Am.  St.  Rep.  408, 
45  Atl.  620,  7  Am.  Neg.  Rep.  290 ;  Kingston 
V.  Ft.  Wayne  ft  E.  R.  Co.  112  Mich.  40, 
40  L.R.A.  131,  70  N.  W.  315,  74  N.  W.  230, 
1  Am.  Neg.  Rep.  467;  Illinois  G.  R.  Co. 
V.  Cragin,  71  111.  177;  Northern  P.  R.  Co. 
V.  Craft,  16  C.  C.  A.  175,  29  U.  S.  App. 
687,  69  Fed.  124;  Smith  v.  Norfolk  ft  S. 

Ky.  — ,  121  8.  W.  421  (action  against  a  city 
for  injuries  received  by  falling  into  a  hole 
in  a  sidewalk);  Bageard  v.  Consolidated 
Traction  Co.  64  N.  J.  L.  336,  49  L.R.A. 
424,  81  Am.  St.  Rep.  498,  45  Atl.  620,  7  Am. 
Neg.  Rep.  290  (action  against  traction  com- 
pany for  injuries  received  by  being  run 
over  by  street  car)  j  Cotner  v.  St.  Louis  ft 
S.  F.  R.  Co.  220  Mo.  284,  119  S.  W.  010 
(action  against  a  railway  company  for  In- 
juries received  by  being  struck  by  a  train) ; 
Union  P.  R.  Co.  v.  Smith,  5  Neb.  (Unof.) 
631,  99  N.  W.  813  (action  against  a  railway 
company  for  the  death  of  one  killed  by  a 
train)  ;  Vizacchero  V.  Rhode  Island  Co.  26 
R.  I.  392,  69  L.R.A.  188,  59  At!.  105  (action 
against  traction  company  for  death  of  one 
killed  by  a  trolley  car) ;  Paris  ft  6.  N.  R. 
Go.  V.  Robinson,  104  Tex.  482,  140  S.  W. 
434  (action  against  railway  company  for 
the  death  of  one  caused  by  fallirg  from 
moving  train) ;  Burleson  t.  Morrisville 
Lumber  ft  Power  Co.  —  Vt.  — ,  86  Atl.  745 
(action  against  milt  owner  for  injuries  re- 
ceived by  workman  while  at  work  in  mill). 

So,  it  has  been  said  that  voluntary  drunk- 
enness is  no  excuse  for  negligence,  either 
primary  or  contributory.  Hemck  T.  Wash- 
ington Water  Power  Co.  —  Wash.  — ,  — 
LJLA.(N.S.)  — ,  134  Pac  934.  Although 
the  point  Is  not  within  the  scope  of  the 
note,  it  being  covered  in  Uie  note  in  31 
L.R.A.{N.S.)  1031,  it  may  be  observed  that, 
notwithstanding  the  above  proposition,  it 
was  held  in  the  Herrick  case  that  negli- 
gence arising  from  drunkenness  culminates 
with  insensibility  or  unconsciousness,  so  as 
to  permit  the  applicaticm  of  the  doctrine 
of  last  clear  chance,  even  though  the  danger 
was  not  actually  discovered,  and  the  n^- 
ligence  of  the  defendant  consisted  of  the 
breach  of  its  duty  to  discover  the  danger. 

And  in  Murphy  v.  Wabash  R.  Go.  228  Mo. 
56,  128  S.  W.  481,  it  was  said:  "Drunken- 
ness excuses  neither  a  crime  nor  a  negli- 
gent act.  So  much  is  clear  law.  But  at 
root  a  drunken  man  is  as  much  entitled 
to  life  or  limb  as  a  sober  man.  In  no  sys- 
tem of  ethics  known  to  us  has  A  any  more 
right  to  negligently  injure  B  when  drunk 
than  he  would  have  ^  ^^byu«(K^^g|g 
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Kansas  supbemk  court. 
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R.  Cb.  114  N.  C.  728,  20  L.R^  287,  19 
S.  E.  803;  UradweU  t.  Pittsburgh  &  W. 
E.  Pass,  R.  Co.  163  Pa.  105.  25  Atl.  €23; 
Qalveston>  H.  ft  S.  A.  R.  Co.  t.  Harris,  22 
Tex.  Civ.  App.  16,  63  S.  W.  609}  Ward  v. 
Chicago^  St.  P.  M.  ft  0.  R.  Co.  86  Wis. 
601,  63  K.  W.  771;  SaliDft  v.  TToaper,  27 
Kan.  644;  O'Kecfe  v.  Kansas  City  Western 
R.  Co.  87  Kan.  322,  —  L.RJU{N.S.)  — , 
124  Pac.  416;  Carter  t.  Seattle,  19  Wash. 
697.  63  Pac.  1102,  4  Am.  Neg.  Rep.  406. 

Instructions  on  matters  not  in  issue  are 
erroneous.  * 

MisBouri  P.  R.  Co.  t.  MofTatt,  66  Kan. 
667,  44  Pac.  007,  11  Am.  Neg.  Cas.  664; 
Brown  T.  Chicago,  R.  I.  ft  P.  R.  Co.  69 
Kan.  70,  62  Pac.  63;  Telle  t.  Leavenworth 
Rapid  'iranait  R.  Co.  50  Kan.  46S,  31  Pac. 


1076;  Southern  Kansas  R.  Co.  t.  Griffith, 
54  Kan.  428.  38  Pac.  478;  Missouri  P.  R. 
Co.  V.  Griffith.  60  Kan.  130,  76  Pac.  43B; 
Atchison,  T.  ft  S.  F.  R.  Go.  t.  Powers,  58 
Kan.  644,  50  Pac.  452;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Elrod,  78  Kan.  S68.  98  Pac.  215; 
Schwarzschild  ft  S.  Co.  Weeks,  66  Kan. 
800.  72  Pac.  274. 

Messrs.  T.  P.  Anderson  and  S.  K.  Xtob- 
inett,  for  appellee: 

If  the  verdict  of  the  jury  woe  right,  error 
in  instructions  would  not  vitiate  it. 

Davis  V.  Threlkeld,  68  Kan.  763,  61  Pac 
226. 

Plaintiff  was  in  the  exercise  of  proper 
care;  if  be  was,  then  he  vas  guilty  of  no 
negligent  act,  and  if  he  was  guilty  of  no 


sober.  Drunk  or  sober,  a  man  is  a  man 
and  a  brother  in  the  law  of  negligt^nce.  . 

.  .  We  take  it  that  in  right  reason  the 
drunkard  is  dealt  with  as  if  sober, — no 
more,  no  less.  He  is  held  up,  on  his  part, 
to  the  same  high-water  mark  of  duty  and 
responsibility, — so  are  those  who  deal  wit'i 
him.  The  woeful  list  of  sorrows  and  ilia 
flowing  from  drunkenness  is  long  enough 
and  sad  enough  without  adding  new  terrors 
by  judicial  conatruetion." 

Ai^nin,  a  driinkcTi  man  must  be  held  to 
the  consequences,  of  that  condition.  Other- 
wise, a  pruniiuin  is  put  upon  misbehavior. 
If  he,  by  voluntarily  rendering  himself  un- 
able to  care  for  himself,  can  invite  injury 
and  recover  from  another  ignorant  of  his 
condition  therefor,  notwithstanding  his  own 
direct  contribution  to  the  cause  of  it,  the 
sober  and  careful  man  is  put  to  a  diaad- 
vantn^o  in  such  cases.  This  seems  and  is 
uitronsnnable.  Winfrey  v.  Missouri,  K.  ft 
T.  R.  Co.  114  C.  C.  A.  218,  104  Fed.  808. 

Bo,  one  who  has  voluntarily  brought  in- 
toxication upon  himself  is  chargeable  with 
the  result  of  his  acts,  and  will  he  deemed  in 
law  to  be  guilty  of  contributory  negligence 
in  the  same  degree  and  to  the  same  extent 
as  if  he  had  been  and  remained  duly  sober. 
He  may  not  plead  and  prove  his  own  volun- 
tary self-intoxit-ation  to  his  profit.  If  he 
does  BO  plead  and  prove,  he  will  not  thereby 
e.\ciise  himself  in  the  doing  of  any  act  which 
would  have  constituted  negligence  on  his 
part,  had  he  remained  sober.  Little  Rock 
R.  &  Elcftric  Co.  v.  Billings,  31  L.R.A. 
(\.  S.)  103],  08  C.  C.  A.  407,  173  Fed. 
90.3,  ]9  Ann.  Cas.  1173. 

And  the  fact  that  one  who  was  injured 
by  Wins:  struck  by  a  car  was  intoxicated 
at  the  time  is  no  Ic^al  excuse  for  liia  fail- 
ure to  clear  the  track.  O'Brien  v.  Wasiiing- 
ton  Water  Power  Co.  71  Wasli.  688,  129 
Pac.  391. 

So,  the  fact  that  a  man  is  intoxicated 
when  he  goes  upon  a  street  railway  track 
and  lies  down  upon  it  will  not  excuse  him 
from  the  congt-qiienccs  of  his  own  nesliEtenoe 
in  iM>  doin?.  fiofT  v.  St.  Loui"*  'rrftr'4't  Co, 
190  Ho.  694,  0  L.R.A.<N.8.)  244,  98  S.  W. 
49. 

47  LJtJk.(N.S.) 


And  where  a  passenger  is  rightfully  put 
ufT  from  a  street  car  bet^'ausc  oi  his  inioxi- 
cated  condition,  and  be  undertakes  to  walk 
to  bis  home  upon  the  car  track,  and  falls 
from  a  bridge  into  a  stream,  receiving  in- 
juries from  which  he  subsequently  dies,  his 
death  is  to  be  charged  to  his  intoxication, 
and  no  recovery  therefor  can  be  had  against 
the  traction  compojiy.  Keeshan  v.  Elgin, 
.\.  ft  S.  Traction  Co.  229  111.  633,  82  N.  E. 
360. 

Again,  the  voluntary  intoxication  of  one 
who  is  killed  while  attempting  to  board  a 
moving  train  after  leliving  it  at  a  station 
to  make  purchases,  which  renders  him  reck- 
less, but  not  helpless,  does  not  relieve  him 
from  the  duty  of  exercising  ordinary  care 
for  his  own  safety,  such  as  is  required  of 
a  sober  man  under  like  conditions.  Yazoo 
4;  M.  Valley  R.  Co.  v.  Dyer,  —  Miss.  — , 
59  So.  937. 

And  if  a  person,  by  reason  of  failure  to 
exercise  ordinary  prudence,  places  himself 
in  a  position  upon  a  railway  train  which 
is  dangerous  to  one  in  full  control  of  his 
bodily  powers,  or  dangerous  to  the  person 
in  question  only  because  of  his  lack  of  self- 
control,  the  fact  of  his  intoxication  will 
not  excuse  hina;  if  hia  act  would  have  been 
nprfliffcnt  in  a  sober  man,  he  is  none  the 
less  (Tuilty  of  negligence  if  intoxicated. 
Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H. 
G07,  54  L.R.A.  955,  50  Atl.  103. 

And  it  has  been  said  that  a  trespasser 
upon  a  railroad  track  does  not  have,  simply 
because  he  is  drunk,  an  immunity  from  the 
charge  of  contributory  negligence,  which  a 
sober  person  would  not  enjoy.  St.  Louis, 
I.  M.  ft  S.  R.  Co.  T.  Jordan,  66  Ark.  420,  47 
S.  W.  115. 

Accordingly,  in  an  action  against  a  city 
for  injuries  received  by  falling  into  a  bole 
in  a  street,  it  is  incorrect  to  instruct  the 
jury  that  ordinary  care  on  the  part  of  the 
plaintifT,  who  was  drunken,  was  "such  care 
as  ordinarily  prudent  persons  similarly 
situated"  would  have  exercised,  that  is, 
persons  as  drunk  as  plaintifT  is  claimed  to 
have  been.  Such  a  person  is  under  the  duty 
of  exercising  such  care  to  protect  himself 
from  injury  as  an  ordinarily  prudent  per- 
pigitized  by  ^OOQ IC 
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negligent  act,  even  if  he  was  intoxicated, 
that  fact  did  not  contribute  to  his  injury. 

Where  it  appears  upon  the  whole  record 
that  substantial  justice  has  been  done  by 
tlie  judgment  or  order  of  the  trial  court, 
there  can  be  no  reversal. 

Clements  T.  Inez  Oil  A  Oas  Co.  87  Kan. 
418, 124  Fac.  423;  Woods  v.  Lipton  County, 
128  Ind.  289,  27  N.  E.  611. 

Issues  may  be  enlarged  by  the  acts  of 
the  parties  at  the  trial. 

Rockefeller  v.  Rtngle,  77  Kan.  518,  15 
L.R.A.(N.S.)  737,  94  Pac.  810;  Edwards 
V.  Sourbeer,  73  Kan.  224,  84  Pac.  1033; 
Missouri  Valley  R.  Co.  v.  Caldwell,  8  Kan. 
244;  Gilgon  v.  Hays,  2  Kan.  App.  460,  43 
Pac.  63;  Ponl  V.  Fulton,  86  Kan.  14,  119 

son  would  have  exercised  if  sober.  Coving- 
ton T.  Lee,  28  Ky.  L.  Kep.  402,  2  L.R.A. 
(X.S.)  481,  89  S.  W.  493. 

And  in  an  action  against  a  street  rail- 
way company  for  injuries  received  while 
attempting  to  board  a  car,  an  instruction 
is  objectionable  which  allows  plaintiff  to 
recover,  although  intoxicated,  if  he  was  us- 
ing such  care  as  a  prudent  person  ordinarily 
exercises  under  the  same  circumstancea, 
including  the  fact  of  his  intoxicated  condi- 
tion. If  the  plaintiff,  by  intoxication,  ex- 
posed himself  to  danger  and  received  his 
injuries  for  the  want  of  such  care  as  a 
reasonably  prudent  person  would  have  ex- 
ercised if  sober,  he  would  be  guilty  of 
contributory  negligence.  South  Chicago 
CitT  R.  Co.  T.  Dufresne,  200  III.  456,  65 
N.  *E.  1075. 

But  in  an  action  against  a  street  railway 
company  for  the  death  of  a  passenger  who 
was  alleged  to  have  been  negligently  allowed 
to  alight  at  a  dangerous  place,  it  has  been 
said  that  tiie  corollary  of  the  rule  that  if 
a  carrier  receives  a  drunken  person  as  a 
passenger  with  actual  knowledge  that  he 
is  so  intoxicated  as  to  be  incapahlr  of  tak- 
ing care  of  himself,  it  is  required  to  exercise 
toward  him  care  commensurate  with  his 
condition,  must  be  that  his  duty  to  care 
for  his  own  safety  should  be  measured  by 
his  condition  as  to  sobriety,  or  such  a  duty 
as  a  person  in  his  then  condition  would 
ordinarily  use  under  like  circumstances. 
Bennett  v.  Seattle  Electric  Co.  66  Wash. 
407,  105  Pac.  825. 

And  in  an  action  against  a  traction  com- 
pany for  the  death  of  a  passenger  alleged 
to  have  been  allowed  to  alight  at  a  danger- 
ous place,  it  Is  erroneous  to  instruct  the 
jury  that  any  act  committed  by  him  after 
alighting  from  the  car  which  would  be  neg- 
ligent in  a  sober  man  would  be  equally 
negligent  on  his  part  if  intoxicated ;  if 
that  were  true,  then  the  carrier  would  owe 
no  greater  duty  to  an  intoxicated  passentrer 
than  it  owes  to  a  sober  onp,  whereas  the  true 
rule  is  that  a  carriiT  owes  to  a  pat^sengrr 
a  dntv  commensurate  with  his  condition. 
Rnlllvan  t.  Seattle  Electric  Co.  44  Wash. 
63,  80  Pae.  786. 
47  L.BJV.(N.S.) 


Pac.  716,  Ann.  Cas.  1913  B,  1014;  Bear  v. 
Cutler,  86  Kan.  67.  110  Fae.  718. 

Mason,  J.,  deliTered  the  opinion  of  the 

court: 

Manuel  S.  Mcintosh,  a  teamster  in  the 
employ  of  the  Standard  Oil  Company,  was  ■ 
engaged  in  hauling  oil  with  a  wagon  drawn 
by  three  mules.  While  he  was  filling  the 
tank  on  his  wagon  from  a  standpipe  in  the 
storage  yard,  the  team  ran  away.  Mc- 
intosh was  injured.  He  sued  the  company, 
alleging  that  the  runaway  was  caused  by 
an  empty  barrel  being  negligently  loosened 
from  a  rick  and  permitted  to  roll  toward 
and  close  to  the  mules.  He  recovered  a 
judgment,  from  which  the  defendant  ap- 
peals. 

And  while  it  is  the  general  rule  that 
voluntary  intoxication  will  not  excuse  a 
person  for  the  failure  to  ilse  the  degree 
of  care  reasonably  expected  of  a  sober  per- 
son, that  rule  ought  not  vto  be  applied 
where  a  passenger  is  forcibly  placed  upon 
the  train  in  a  drunken  and  insensible  con- 
dition by  an  ofBcer  of  the  law,  and  is  re- 
ceived in  that  condition  by  the  defendant 
company  for  transportation,  and  is  deposit- 
ed by  the  railway  company's  servant*  in 
a  place  which  is  unsafe  to  one  insensible 
and  unable  to  care  for  himself.  Burke  v. 
Chicago  &  N.  W.  R.  Co.  108  111.  App.  565. 

Of  course,  when,  as  in  Mooney  v.  Penn- 
sylvania R.  Co.  203  Pa.  222,  52  Atl.  191, 
tiie  intoxication  of  the  person  injured,  and 
not  tlie  negligence  of  defendant,  was  the 
cause  of  the  injury,  there  can  be  no  recovery. 

//.  When  it  amounts  to  conMhutorjf 
neffUgence. 

a.  Generally. 

A  man  cannot  voluntarily  place  himself 
in  a  condition  whereby  he  loses  such  con- 
trol of  his  brain  or  muscle  as  a  man  of 
ordinary  prudence  and  caution  in  the  full 
possession  of  his  faculties  would  exercise, 
and  thereby  contribute  to  an  injury  to  him- 
self, and  then  require  of  one  ignorant  of 
his  condition  recompense  therefor.  The 
law  of  contributory  negligence  imposes  up- 
on one  who  has  voluntarily  disabled  him- 
self by  reason  of  intoxication,  the  same 
degree  of  care  and  prudence  which  is  re- 
quired of  a  sober  person.  If  the  voluntary 
intoxication  of  a  person  leads  him  to  place 
himself  in  an  exposed  position,  or  prevents 
the  full  use  of  his  faculties,  so  that  injury 
results  therefrom,  and,  but  for  such  intoxi- 
cation, the  injury  would  not  have  resulted, 
then  such  injured  person  is  guilty  of  con- 
triliutorv  negligence.  The  mere  fact,  how- 
cvpr,  that  a  person  at  the  time  he  may  re- 
ceive an  injury  is  intoxicated,  is  not  of  it- 
self evidence  of  contributory  negligence, 
but  is  a  eircumstanee  to  ha  considered, 
and  it  in  for  the  jury  to  determine  whether 
it  in  fact  contributed  to  his  injui^.  Win- 
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The  answer  aHegcd  in  general  tenni  that 

the  plaintifTs  own  careleaaness  contributed 
to  his  injuries,  without  specifying  the  acts 
or  omissions  relied  upon  as  ctmstituting 
such  contribntoiy  negligence.  No  motion 
was  made  to  make  the  altegations  in  this 
regard  more  dr"'>ite.  The  defendant  offered 
evidence  for  the  purpose  of  proving  that 
at  the  time  of  the  injury  the  plaintiff  was 
intoxicated.  The  offer  was  refused,  and 
ctmiplaint  is  made  of  that  ruling.  Upon 
the  issue  whether,  at  a  particular  time,  a 
person  was  exercising  due  care  for  his  own 
safety,  evidence  that  he  was  under  the  in- 
fluence of  liquor  is  clearly  admissible,  not 
as  concluBivefy  establishing  that  he  was 
negligent,  but  as  having  an  obvious  bearing 
upon  the  matter.    2S  Cyc.  534 ;  note  in 

frey  v.  Missouri,  K.  t  T.  R.  Co.  114  C.  C. 
A.  218.  194  Fed.  808. 

So,  the  question  of  the  allef^d  n^ligence 
of  an  injured  party  does  not  abnolutely 
depend  upon  his  mental  or  physical  condi- 
tion as  to  Bobnety.  His  ctmdition  in  this 
regard  is  without  doubt  an  incident  for  the 
jury,  but  does  not  of  itself  preclude  his  re- 
coverv  for  injuries  from  others.  Lvons  v. 
Dee,  88  Minn.  490,  93  N.  W.  899,  13  Am. 
Neg.  Bep.  642. 

Thus  the  fact  that  qne  who  was  injured 
while  attempting  to  alight  from  a  train 
was  intoxicated  at  the  time  is  not  per  ae 
contributory  negligence.  Louisville  &.  N. 
R.  Co.  V.  Deason,  29  Ky.  L.  Rep.  1259,  96 
S.  W.  1115. 

And  a  tenant  who  undertakes  to  go  down 
stairs  upon  the  leased  premises  while  in  an 
intcHcicated  condition  is  not  necessarily 
guilty  of  contributory  negligence  such  as 
to  preclude  a  recovery  for  his  injury.  The 
"intoxicated  condition"  which  will  consti- 
tute contributory  neglitjence  on  his  part, 
such  as  to  preclude  his  recovery  against 
the  landlord,  means  that  he  was  in  such  a 
state  as  to  he  incapable  of  giving  the  at- 
tention to  what  he  was  doing  that  a  sober 
man  of  prudence  and  reasonable  intelli- 
gence would  give.  Kenney  v.  Rhinelander, 
28  App.  Div.  246,  50  N.  Y.  Supp.  1088,  af- 
firmed in  163  N.  Y.  676,  67  N.  E.  1114. 

So,  the  intoxication  of  one  killed  by  a 
railway  train,  in  order  to  be  a  defense  to 
an  action  for  his  death,  must  have  c<m- 
tributcd  to  the  accident.  Gulf,  C.  &  S. 
P.  R.  Co.  V.  Matthews,  28  Tex.  Civ.  App. 
92,  66  S.  W.  588,  67  S.  W.  788. 

And  in  an  action  against  a  railway 
company  for  the  death  of  an  employee  run 
over  by  an  engine,  the  intoxication  of  the 
deceased  will  not  bar  a  recovery  for  his 
death,  unless  it  rendered  him  unable  to  ex- 
ercise the  caution  and  care  required  of  an 
ordinarily  prudent  person  under  the  same 
conditions,  and  such  lack  of  care  caused 
or  contributed  to  his  death.  Missouri,  K. 
ft  T.  R.  Co.  V.  Jones,  35  Tex.  Civ,  App.  584. 
80  8.  W.  852. 

While,  however,  as  a  matter  of  law,  in- 
toxication is  not  conclusive  evidence  of  can- 
it  L.R.A.{N,S.) 


An.. 

19  Ann.  Cas.  1176.  The  plaintiff  contends, 
however,  that  if  the  ezelnsion  of  this  evi- 
denea  was  error,  it  was  not  prejndidsl, 
because  intoxication  on  his  part  could  not 
etmatitute  negligenee  in  itself,  and  there 
was  no  evidence  that,  if  he  was  intoxicated, 
his  cwdition  in  that  respect  in  any  way 
contributed  to  hia  injuiy.  In  support  oif 
this  view  it  is  argued  that  the  plaintiff 
did  everything  that  eould  have  been  reqnired 
of  a  reasonably  prudent  man,  and  therefore 
his  condition  as  to  drunkenness  or  sfibriety 
was  immaterial.  This  amounts  to  aaserting 
that  there  was  no  evidence  whatever  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  any  respect.  We  think,  under 
all  the  evidence,  it  was  a  fair  question  far 
the  jury,  whether  the  plaintifTs  own  con- 
tributory negligence  such  as  will  prevent 
a  recovery  for  injury,  still  such  intoxication 
is  evidence  of  negligence  from  which  the 
jury  are  at  liberty  to  infer  such  negligenee 
as  will  bar  the  action,  if  the  attendant 
facts  so  warrant.  Rhyner  t.  Henasha,  107 
Wis.  201,  83  N.  W.  805. 

With  relaUon  to  trespaaserB. 

In  conformity  with  the  scope  of  the  note 
outlined  at  the  beginning,  the  present  sub- 
division deals  merely  with  the  question  of 
intoxication  in  relation  to  antecedent  neg- 
Iwence,  and  does  not  consider  the  possible 
effect  of  unconsciousness  or  insensibili^ 
from  voluntary  intoxication  to  interrupt 
antecedent-  negligence,  and  thus  supply 
one  of  the  requisites  of  the  doctrine  of 
last  clear  chance.  On  that  poin^  see  note 
in  31  L.R.A.(N.S.)  1032. 

And  generally,  apart  at  least  from  the 
doctrine  of  last  clear  chance, — as  to  which, 
see  note  in  31  LJl.A.{N.S.)  1032,— one  who 
voluntarily  becomes  intoxicated,  and  in  an 
intoxicated  condition  sits  or  lies  down  upon 
a  railway  track,  is  guilty  of  contributory 
negligence.  Hall  v.  Western  ft  A.  R.  Co. 
123  Ga.  213,  51  S.  E.  311;  Central  of  Geor- 
gia R.  Co.  T.  Moore,  5  Ga.  App.  562,  63  S. 
E.  642,  21  Am.  Neg.  Rep.  65;  Burgess  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  83  Kan.  497, 
112  Pac.  103;  Dugan  v.  Chesapeake  ft  0. 
R.  Co.  24  Ky.  L.  Rep.  1754,  72  S.  W.  291; 
Gilliam  v.  Texas  ft  P.  R.  Co.  114  La.  272. 
38  So.  166;  Jones  v.  New  Orleans  Great 
Northern  R.  Co.  122  La.  354,  47  So.  679; 
McCIanahan  v.  Vicksburg,  S.  ft  P.  R.  Co. 
Ill  La.  781,  35  So.  902;  Union  P.  R.  Co. 
V.  Smith,  5  Neb.  (Unof.)  631,  99  N.  W. 
813;  Coatnev  v.  St.  Louis  ft  S.  F.  R.  Co. 
151  Mo.  36,  51  S.  W.  1036;  Ayers  v.  Wabash 
R.  Co.  190  Mo.  228,  88  S.  W.  608;  Stewart 
V.  North  Carolina  R.  Co.  136  K.  C.  885,  48 
S.  E.  703;  Taylor  v.  Houston  Eledrie  Co. 
38  Tex.  Civ.  App.  432,  86  S.  W.  1019;  Ke« 
York,  N.  H.  ft  H.  R.  Co.  v.  Kelly,  85  a  & 
A.  571,  93  Fed.  745. 

So,  one  who  is  put  off  from  a  train  bi 
a  drunken  condition,  but  not  ao  dmnkeB  W 
to  be  helpless,  pr  to  be  no  longer  e^aUe 
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duet  wu  meh  as  to  pnduds  •  recororj, 
and  the  trial  court  was  eridentlj  of  that 
opinion,  for  the  question  waa  autnuitted 
for  th^  determination.  If  it  were  oon< 
ceded  n  coneluaiTcfy  eatabliahed  that  the 
plaintiff  did  everything  for  his  own  pro- 
tection that  a  sober  num  could  have  done, 
then  doafatleaa  evidence  of  his  drunkenness 
would  not  be  material.  But  it  was  for  the 
jury  to  decide  precise^  what  took  plac^ 
and  the  plaintiff's  condition  as  to  sobriety 
might  have  a  bearing  in  detemiiaing  this. 
And  whether,  if  he  was  drunk,  that  fact 
lessened  his  dfeetiveness  bi  preventii^  or 
escaping  danger,  waa  likewise  a  matter  to 
be  passed  on  by  them. 

The  statute  requires  thai  where  the 
ground  of  a  motion  for  a  new  trial  is  error 

of  volition  and  of  ezercieing  the  necessaiy 
motion  to  get  off  the  track,  and  who  is 
subsequently  killed  by  another  paasing  train, 
falls  within  that  rule.  Seaboard  Air-Line 
R.  Co.  V.  Smith,  3  Ga.  App.  1,  69  S.  E. 
199;  Brown  v.  Louisville  ft  N.  B.  Oo.  103 
Ky.  211,  44  S.  W.  048. 

In  scnne  cases  e.  y..  Murphy  t.  Wabash 
R.  Co.  228  Mo.  Se,  128  S.  W.  481;  Fagg  v. 
Louiaville  &  N.  R.  Co.  Ill  Ky.  30,  64  LTkA. 
918,  63  S.  W.  680,  10  Am.  Neg.  Rep.  60} 
Cincinnati,  N.  0.  A  T.  P.  R,  Co.  v.  Marre, 
119  Ky.  964,  70  L.R.A.  291,  115  Am.  St, 
Rep.  289,  86  S.  W.  188;  MisBouri,  K.  &.  T. 
R.  Co.  v.  Malone,  —  Tex.  Civ.  App.  — ,  110 
S.  W.  968,  an  intoxicated  person  has  been 
allowed  to  recover,  either  upon  the  ground 
that  defenduit  was  guilty  of  wanton  or 
wilful  misconduct,  against  which  contribu- 
tory negligence  is  not  a  defense,  or  under 
the  doctrine  of  last  clear  chance,  which 
presupposes  n^Ugence  in  the  first  instance. 
And  in  some  cases,  e.  g.,  Felton  v.  Newport, 
44  C.  C.  A.  630,  105  Fed.  332,  this  result 
has  been  reached  under  tfae  rule  of  compara- 
tive n^ligenee;  as  apparent  from  the  scope 
of  the  note,  however,  these  eases  are  not 
in  point  so  far  as  they  involve  the  ultimate 
question  of  liability  for  injury  to  the  intoxi- 
cated pereon,  but  only  bo  far  as  they  assume 
to  hold,  as  a  preliminaiy  point,  that  the 
intoxication  of  the  person  did  not  relieve 
him  of  the  ohargB  of  negligence  in  the  flrat 
inetance. 

And  under  a  statute  giving  the  jury  pow- 
er in  n^igence  cases  against  railroad 
companies,  to  fix  the  damages  according  to 
their  estinuite  of  the  relative  n^ligence  of 
the  parties,  where  both  are  negligent,  the 
fact  that  one  goes  upon  the  railroad  track 
in  an  intoxicated  condition  and  lies  down 
and  goes  to  sleep  thereon,  and  is  killed  in 
such  position,  does  not  necessarily  require 
the  jury  to  award  n<aninal  damages  only; 
this  would  leave  out  of  eonsideration  the 
degree  of  negltgoiee  of  which  the  defendant 
company  might  have  been  guilty.  Ibid. 

e.  WUh  relation  to  peraonm  injured  at 

oroaainga. 

Apart,  at  least,  from  the  doctrine  at  last 
47  t.RJk.(N3.) 


in  the  exclusion  of  evidence,  such  evidence 
shall  bo  produced  at  the  hearing  of  the  nw 
tion.  Code  Cir.  Proc  |  807  (Qen.  Stat. 
1909,  I  6901).  The  abstract  does  not  ^ow 
that  at  the  hearing  of  the  motion  for  a 
new  trial  in  Oua  ease  any  evidence  was  pro- 
duced that  the  plaintiff  was  in  fact  in- 
toxicated when  he  received  his  injury.  This 
omission  prevents  a  reversal  upon  the 
ground  ti  the  exclusion  of  the  testimony 
ai  the  witness  produced  1^  the  defendant 
at'  the  trial,  but  the  question  of  the  ma- 
teriality of  evidence  r^arding  the  plain- 
tiff's condition  as  to  sobriety  is  presented 
in  anotiier  aspect:  One  <^  the  rulings 
complained  frf  is  the  refusal  of  the  trial 
court  to  allow  the  plaintiff  to  be  oroea-ex- 
amtned  upon  that  subject.    We  do  not 

clear  chance  (as  to  which  in  its  relation 
to  intoxication,  see  note  in  31  L.R.A.(N.S.) 
1031),  it  is  clear  that  the  fa«t  that  one 
struck  at  a  railroad  crossing  was  intoxi- 
cated does  not  relieve  him  of  the  charge  of 
contributory  negligence  if,  Inr  reason  tliere- 
of,  he  failed  to  exercise  such  eare  for  his 
safety  as  might  be  expected  ot  a  reasonably 
prudent  nan;  though,  if  he  did  exercise 
such  care,  he  will  not  be  charged  with  neg- 
li^nce  merely  because  be  was  intoxicated. 
Hoffman  V,  Feoria,  B.  k  C.  Taction  Co. 
184  111.  App.  270;  Louisville  &  N.  R.  Co. 
V.  Cummins,  111  Ky.  333,  63  S.  W.  594; 
Illinois  G.  R.  Co.  v.  Proctor,  122  Ky.  92, 
89  S.  W.  714;  Southern  R.  Co.  v.  Sanders, 
146  Kt.  079,  141  S.  W.  77;  Baltimore  & 
0.  R.  Oo.  T.  State,  96  Md.  07.  S3  Atl.  072; 
Shelly  V.  Brunswick  Traction  Co.  66  N. 
J.  L.  639,  48  Atl.  562,  9  Am.  Neg.  Bep.  633; 
Balser  v.  Chicago,  St.  L.  &  P.  R.  Co.  7  Ohio 
N.  P.  482,  9  Ohio  S.  ft  C.  P.  Dec.  623: 
Mercer  v.  Southern  R.  Co.  66  S.  C.  246,  44 
8.  E.  760;  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Harris,  22  Tex.  Civ.  App.  36,  53  S.  W. 
699;  Dallas  Conaol.  Electric  Street  R.  Go. 
V.  English,  42  Tex.  Civ.  Ato.  393,  93  S.  W. 
1096;  Cunningham  v.  Erie  R.  Co.  137  App. 
Div.  606,  121  N.  Y.  Supp.  706. 

Thus,  while  the  intoxication  of  one  who 
is  killed  by  a  railway  train  at  a  crossing 
is  not  a  bar  to  the  right  of  recovery  for 
his  death,  the  fact  that  he  was  so  intoxi- 
cated as  to  he  bordering  on  -mental  aberra- 
ticm  is  a  circumstance  to  be  considered  in 
determining  the  question  of  his  contributory 
negligence.  Wabash  R.  Co.  v.  Monc^n, 
94  Ilk  App.  82. 

And  in  an  action  against  a  railway  com- 
pany for  the  death  of  one  killed  by  a  train 
at  a  place  where  the  public  were  in  the 
habit  of  crossing  the  track,  evidence  that 
deceased  was  under  the  influence  of  intoxi- 
cating liquor  to  such  an  extent  as  to  enable 
a  witness  to  pronounce  him  "considerably 
organized,"  but  that  he  was  not  so  affected 
by  liquor  as  would  necessarily  deprive  him 
of  the  use  of  his  faculties  and  senses,  and 
render  his  act  in  endeavoring  to  cross  the 
track  when  and  where  he  did  negl^enee 
per  at,  Is  not  neh  aa  wonld  require  the 
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think  the  statute  referred  to  applies  to  that 
situation.  The  defendant  could  not  be 
bound  by  the  testimony  of  the  plaintilT.  It 
had  a  right  to  cross-examine  him  before 
the  jury  with  reasonable  fullness  and  free- 
dom, asking  any  pertinent  questions  relat- 
ing to  the  circumstances  of  his  injury,  for 
the  purpose  of  testing  his  credibility,  as 
well  as  of  bringing  out  his  version  of  all 
the  details  of  the  transaction,  for  use  in 
the  preparation  of  the  defense.  The  ruling 
complained  of  did  not  result  merely  in  the 
exclusion  of  certain  evidence;  it  in  effect 
denied  the  right  of  cross-examination  of 
the  adverse  party  upon  a  vital  matter  lying 
peculiarly  within  hia  knowledge,  by  unduly 
restricting  its  scope,  and  was  prejudicial 
whether  or  not  the  plaintiff  would  have  re- 
question  of  his  contributory  negligence  by 
reason  of  his  intoxication  to  be  withdrawn 
from  the  jury,  and  a  peremptory  instruc- 
tion of  a  verdict  for  the  defendant  given. 
Texarkana  &  Ft.  S.  R.  Co.  v.  Frugia,  43 
Tex.  Civ.  App.  48,  95  S.  W.  663. 

But  the  mere  fact  that  the  plaintifT  had 
been  drinking  on  the  afternoon  or  evening 
of  the  accident  will  not  defeat  his  recovery, 
if  his  intoxication  was  not  of  that  degree 
which  would  prevent  his  exercising  ordi- 
nary care.  Balaer  t.  Chicago,  St.  L.  &  P. 
R.  Co.  7  Ohio  M.  P.  482,  9  Ohio  8.  ft  C. 
P.  Dec.  S23. 

d.  Wtth  relation  to  peraona  riahtfuUjf 
on  track. 

The  rules  in  this  class  of  eases  are  sim- 
ilar to  those  already  stated.  Thus,  in  an 
action  against  a  street  railway  company 
for  injuries  alleged  to  have  been  received 
while  plaintiff  was  standing  in  the  street,  by 
reason  of  the  fact  that  he  was  negligently 
run  into  and  thrown  down  by  a  troHey  car 
operated  by  the  defendant  company,  the 
voluntary  intoxication  of  the  plaintiff  may 
be  considered  by  the  jury  in  determining 
whether  such  person,  at  the  time  of  the 
accident,  was  taking  such  care  for  his  safe- 
ty as  is  required  of  a  reasonably  prudent 
man  under  the  circumstances.  Heinel  v. 
IVnple's  R.  Co.  0  Penn.  (Del.)  428,  67  Atl. 
173. 

And  if  one  who  is  injured  by  a  train 
is  at  tiie  time  so  much  under  the  influence 
of  liquor  that  lie  is  incapable  of  exercising, 
and  docs  not  exercise,  for  his  own  safet.s 
that  degree  of  care  which  would  be  exer- 
cised by  a  sober  and  ordinarily  prudent 
man  nndfr  similar  circumstances,  and  thus 
contributes  to  his  injuries,  he  cannot  re- 
cover. Cincinnati,  N.  O.  &  T.  P.  R.  Co.  V. 
Red,  154  Ky.  380,  157  B.  W.  721. 

And  the  same  rule  holds  in  the  case  of 
an  action  by  an  employee  a^iinst  a  railway 
company  for  injuries  rpccivod  in  switching 
oars.  WorccBter  v.  Galveston.  H.  &  S.  A. 
R.  Co.  —  Tex.  Civ.  App.  — ,  91  S.  W.  339. 

So,  in  an  action  against  a  traction  com- 
pany for  the  death  of  one  run  over  by  a 
47  L.Rji.(N.S.) 


turned  such  an  answer  to  any  particular 
question  as  would  have  been  obviously 
against  his  interest.  The  situation  in  this 
regard  is  the  same  as  that  presented  in 
Polley  V.  Kansas  City  Oil  Co.  89  Kan.  272, 
131  Pac.  577.  The  probability  that  the 
ruling  affected  the  result  seems  sufficient 
to  require  a  new  trial. 

The  plaintiff  was  permitted  to  rely  up- 
on evidence  that  the  mules  were  frightenei 
by  the  noise  made  by  the  rolling  of  several 
barrels,  instead  of  by  a  barrel  coming  to- 
ward and  near  to  them,  as  alleged  in  the 
petition,  and  an  amendment  to  meet  this 
situation  was  allowed  after  the  verdict  was 
returned.  These  rulings  are  complained  of. 
.They  seem  to  have  been  well  within  the 
dismtionazy  power  of  the  court,  and  as 

street  car,  if  it  appears  that  the  deceased, 
while  in  an  intoxicated  condition,  stepped 
immediately  in  front  of  a  moving  car,  vnere 
he  was  struck  by  the  fender,  no  recovery 
can  be  had.  Richmond  Traction  Co.  v. 
Martin,  102  Va.  209,  45  S.  E.  886. 

But,  as  pointed  out  in  O'Brien  v.  Wash- 
ington Water  Power  Co,  71  Wash.  688,  129 
Pac.  391,  in  order  to  bar  a  recovery  for  in- 
juries caused  by  being  struck  by  a  car,  the 
negligence  of  the  plaintiff  resulting  from 
his  intoxication  must  have  been  the  proxi- 
mate cause  of  the  accident.  Thia  question, 
however,  la  not  within  the  soope  of  the 
note. 

e.  With  iwIaNon  to  pasaeiiffera. 

In  an  action  against  a  carrier  for  in- 
juries to,  or  the  death  of,  a  passenger 
caused  by  his 'falling  or  being  thrown  from 
a  moving  'train  or  car,  or  caused  in  at- 
tempting to  alight,  his  intoxication  at  the 
time  of  the  accident  does  not  in  itself  con- 
stitute negligence.  Kansas  City  Southern 
R.  Co.  v.  Davis,  83  Ark.  217,  103  S.  W. 
603;  Paris  &,  G.  N.  R.  Co.  v.  Robinson,  104 
Tex.  482,  140  S.  W.  434. 

If  he  used  that  degree  of  care  incumbent 
upon  him  to  use  under  the  circumstaneea, 
that  is  sufficient;  the  question  is  not 
whether  or  not  he  was  drunk,  but  whether 
or  not  he  exercised  ordinary  care.  T^awwn 
v.  Seattle  &.  R.  R.  Co.  34  Wash.  500,  76 
Pac.  71,  16  Am.  Neg.  Rep.  253. 

The  fact  that  he  was  intoxicated  at  tie 
time  of  the  accident  does  not  of  itself  con- 
stitute contributory  negli^nce;  it  is  onli 
a  circumstance  to  be  considered  as  beanni! 
upon  the  question  whether  there  was  sucb 
negligence.  Hughes  v.  Chicago.  R.  I.  ft  F. 
R.  Co.  150  Iowa,  232,  129  N.  W.  M«; 
Parts  &  G.  N.  R.  Co.  v.  Robinaon,  auprs. 

Kor  in  such  a  case  is  it  correct  to  in- 
struct a  jury  that,  in  addition  to  the  exist- 
ence of  a  state  of  intoxication,  they  must 
further  find  that,  on  account  thereofj  plais- 
tiff  became  careless  or  reckless  in  ngtrS 
to  his  safety,  and  thus  caused  or  contributed 
to  his  injury.  An  intoxicated  person  mi^t 
become  neither  careless  n^r  redcloa,  and  *t 
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the  questioB  eumot  uise  at  a  new  trial  it 
is  not  mcfw  importuit.  Complaint  ie  also 
made  of  an  instniction  that  the  defendant 
was  bound  to  exerciBe  ordinary  care  to  pro- 
vide for  the  plaintiff  a  safe  place  in  which 
to  work,  when  the  petition  did  not  in  so 
maigr  words  diarge  negligence  in  that  re- 
gard.  It  was  a  fair  question  for  the  jury 
whether  the  pUce  where  the  plaintiff  was 
doing  the  work  assigned  him  was  rendered 
unsafe  for  the  purpose,  by  allowing  the 
empty  barrels  to  be  handled  in  the  manner 
testified  to.  The  petition  attributed  the 
n^ligenoe  e<miplained  of  to  tne  superin- 
tendent of  the  yard.  The  instructions 
spoke  of  the  defendant's  failure  to  exercise 
proper  care  "by  its  foreman,  or  other  per- 
son having  charge  of  said  barrels."  This 


is  urged  as  an  xudue  broadening  of  the  is- 
auea,  but  is  not  subject  to  that  criticism. 
The  refusal  of  an  instruction  asked  by  the 
defendant  seems  to  have  been  justified  upon 
the  ground  that,  so  far  as  it  was  necessary, 
it  was  covered  by  the  general  charge. 

Upon  the  ground  indicated  the  judgment 
is  reversed  and  a  new  trial  ordered. 

Johnston,  Ch.  J.,  dissenting: 

I  do  not  concur  in  the  interpretation 
given  to  §  307  of  the  Civil  Code.  To  entitle 
a  party  to  a  new  trial  of  a  cause,  or  to 
a  review  of  a  decision  excluding  evidence 
or  denying  a  fair  opportunity  to  produce 
evidence  at  the  trial,  the  evidence  sought 
to  be  shown  must  be  produced  on  the  mo- 
tion for  a  new  trial.    This  requirement  is 


481;  Fox  V.  Michigan  C.  R.  Co.  138  Mich. 
433,  68  L.R.A.  336,  101  N.  W.  624,  5  Ann. 
Cas.  68,  17  Am.  Neg.  Rep.  286;  Wheeler 
V.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54 
L.R.A.  965,  50  Atl.  103;  Rangenier  v.  Seattle 
Electric  Co.  52  Wash.  401,  100  Pac.  842. 

And  where  a  railroad  company  accepts  as 
passenger  one  whom  tbey  know  at  the  time^ 
because  of  his  intoxication,  to  be  mentally 
and  physically  incapable  of  self-protection, 
and  he  loses  his  life  because  of  their  negli- 
gence while  in  their  care,  in  an  action  for 
the  death,  such  company  cannot  raise  the 
question  of  contributory  negligence.  Price 
V.  St.  Louis,  I.  M.  ft  S.  R.  Co.  76  Ark.  479, 
112  Am.  St.  Rep.  79,  88  S.  W.  675. 

And  where  train  operatives  know  that  a 
passenger  is  intoxicated,  and  that,  because 
of  such  intoxication,  he  has  placed  him- 
self in  a  dangerous  position,  the  fact  of 
his  intoxication  does  not  excuse  them  from 
the  duty  to  use  reason&ble  and  ordinary 
care  to  prevent  injuring  him.  Winfrey  v. 
Missouri,  K.  ft  T.  R.  Co.  114  G.  C.  A.  218, 
194  Fed.  808. 

But  if,  in  an  action  against  a  carrier 
for  injury  to  or  the  death  of  a  passenger, 
it  appears  that  his  intcntication  at  the 
time  of  the  accident  contributed  to  his  in- 
jury or  death  as  a  proximate  cause  there- 
of, that  fact  will  preclude  a  recovery 
against  the  company.  Midland  Valley  R. 
Co.  V.  Hamilton,  84  Ark.  81,  104  S.  W. 
540;  Allen  v.  Springfield  Consol.  R.  Co.  142 
III.  App.  510 ;  Bageard  v.  Consolidated 
Traction  Co.  64  N.  J.  L.  316,  49  L.R.A. 
424,  81  Am.  St.  Rep.  498,  45  Atl.  620,  7 
Am.  Neg.  Rep.  290;  Rufltn  v.  Atlantic  ft  N. 
C.  R.  Co.  142  N.  C,  120,  65  S.  E.  86; 
Houston  ft  T.  C.  R.  Co.  v.  Bryant  31  Tex. 
Civ.  App.  483,  72  S.  W.  885. 

/.  WUh  relation  to  persons  injured  on 
ht{fhtva^8t  gtree$8,  etc. 

In  an  action  against  a  municipality  for 


the  same  time  might  so  far  lose  control  of 
his  muscular  action  as  to  be  unable  to 
avoid  injury.  Hughes  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  supra. 

Moreover,  the  fact  that  he  was  intoxicated 
at  the  time  of  the  accident  does  not  neces- 
sarily affect  the  right  to  recover  for  his 
injuries  or  death,  unless  such  intoxication 
nbstantially  and  essentially  contributed  to 
such  injury  or  death  (Gogdell  v.  Wilming- 
ton ft  W.  R.  Co.  130  N.  C.  313,  41  S.  E. 
543,  petition  for  rehearing  allowed  on  other 
points,  132  N.  C.  862,  44  S.  E.  618) ;  or  un- 
less it  was  a  direct  contributing  cause  to 
the  injury,  as  distinguished  from  a  mere 
conditions.  In  the  absence  of  which  the  in- 
jury would  not  have  occurred  (Black  v. 
New  York.  N.  H.  ft  H.  R.  Co.  193  Mass. 
448,  7  L.R.A.(N.S.)  148,  79  N.  E.  797,  9 
Ann.  Cas.  485 )  ;  or  unless  it  is  shown  to 
have  affected  his  conduct  and  contributed  to 
his  injury  {Midland  Valley  R.  Co.  v.  Ham- 
ilton. 84  Ark.  81,  104  8.  W.  540)  ;  or  un- 
less such  intoxication  was  the  proximate 
cause  of  the  injury  (TrurobuU  v.  Erioksim, 
38  C.  0.  A.  636,  97  Fed.  891). 

Thus,  where  a  passeng^  upon  a  railway 
train  is  so  Intoxicated  as  to  be  incapable 
of  standing  or  walking  or  caring  for  him- 
self in  any  way,  and  the  company's  serv- 
ants, knowing  his  condition,  assist  him 
from  the  train  and  help  him  part  way  up 
the  station  steps,  and  leave  him  there, 
where  they  know  or  ought  to  know  that  he 
is  in  great  danger  of  falling  and  being 
seriously  injured,  and  he  does  so  fall,  the 
jury  would  be  warranted  in  finding  that 
he  is  free  from  any  negligence  that  is  a 
direct  and  proximate  cause  of  his  injury. 
Black  V.  New  York,  N.  H.  ft  H.  R.  Co. 
supra. 

So,  generally,  if,  notwithstanding  such 
intoxication,  he  was  still  exercising  the 
ordinary  care  of  a  prudent  and  sober  person 
for  his  own  aa.tety,  and  if  the  accident 

oeenrred  1^  reason  d  other  causes,  his  in-'  .  ^ 

toxieaticm  thus  not  eontrihnting  to  it,  the  I  injuries  or  death  allured  to  have  been 
fact  M  his  intoxication  will  not  defeat  a  I  caused  by  reason  of  a  defect  or  obstruction 
recovery  against  the  company.  Kansas  City  '  in  the  highway,  the  intoxication  of  the  in- 
Southem  R.  Co.  v.  Davis,  83  Ark.  217,  lo'si  jured  person  is  a  proper  subject  for  the 
S.  W.  603;  Wilcke  v.  Henrotin,  146  111.  App.  *  jury  to  consider  in  determining  wiiethra:.  afa 
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in  plain  EngliBh  and  applies  to  "all  caaes." 
No  exception  is  made  where  the  evidence 
excluded  is  sought  to  be  obtained  on  cross- 
examination,  nor  where  a  party  to  the  case 
is  the  witness  whose  testimony  is  sought. 
The  testimony  of  a  party  to  the  case  may 
be  obtained,  and  he  may  be  subjected  to 
a  cross-examination  the  same  as  any  other 
witness,  and  the  teatimony  proposed  to  be 
obtained  from  him  can  be  ihown  on  tbe 
motion  for  a  new  trial  without  difficulty. 
Tliere  is  no  exception  of  that  kind  in  the 
statute,  and,  furthermore,  I  can  see  no 
reason  why  such  an  exception  should  be 
made.  The  restriction  of  the  cross-exam- 
ination of  a  party  or  other  witness  is  only 

the  time  of  the  accident,  he  exercised  such 
reasonable  care  as  a  sober,  prudent,  and 
reasonably  careful  person  would  have  exer- 
cised under  similar  circumstances  (Ander- 
son V.  Wilmington,  6  Penn.  (Del.)  485,  70 
Atl.  204)  ;  so  is  the  intoxication  of  the 
driver  (Tbuia  v,  Vincenoes,  —  Ind.  App. 
— ,  73  N.  E.  141). 

But  in  order  to  avail  as  a  defense,  such 
intoxication  must  have  proximately  contrib- 
uted to  the  injury  or  death.  Thuis  v.  Vin- 
cennes,  -BUpra ;  Guzman  v.  Herencia,  4  Porto 
Rico  Fed.  Rep.  105. 

So,  in  an  action  against  a  town  for  in- 
juries received  in  falling  upon  a  slippery 
sidewalk,  it  is  erroneous  to  instruct  the 
jury  that  intoxication  of  the  injured  per- 
son is  evidence  of  contribu^ry  ne}:ligence, 
and  tiiat  from  it  alone  they  may  infer  such 
negligence;  unless  it  appears  to  have  been 
negligent  for  plaintiff  to  be  on  the  walk 
in  an  intoxicated  condition,  or  unless  the 
evidence  shows  that  his  intoxication  in  some 
way  aided  in  bringing  about  his  injury,  his 
condition  would  not  be  available  to  the 
town  as  a  defense.  Sylvester  v.  Casey,  130 
Iowa,  266,  81  N.  W.  455,  7  Am.  Neg.  Rep. 
£36. 

And  in  an  action  against  a  city  for  in- 
juries allefied  to  have  been  received  by  rea- 
son of  a  defective  sidewalk,  if  plaintiff,  al- 
though intoxicated,  was  capable  of  exercis- 
ing, and  did  exercise,  the  care  which  the 
law  requires  of  a  sober  person,  the  fact  of 
his  intoxication  becomes  immaterial.  Epe- 
lett  V.  Sault  Ste.  Marie,  144  Mich.  392, 
108  N.  W.  360;  Stout  v.  Columbia,  118  Mo. 
App.  439,  94  S.  W.  807. 

Moreover,  in  an  action  against  a  city  for 
injuries  received  by  reason  of  a  defective 
sidewalk,  plaintiff  is  under  no  obligation 
to  show  that,  because  he  was  intoxica^,  he 
wa«  exercising  greater  care  than  would  be 
required  on  his  part  if  he  were  sober.  Epe- 
lett  V.  Sault  Ste.  Marie,  supra. 

But  in  an  action  against  a  city  for  in- 
juries alleged  to  have  been  received  by  rea- 
son of  a  defective  condition  of  the  street,  it 
is  erroneous  to  instruct  the  jury  that  the 
influence  of  liquor  on  the  plaintiff  at  the 
time  of  the  injury  was  "of  no  consequence" 
unless  "he  was  incapable  of  exercising  ordi- 
narv  care,"  since  such  instruction  in  effect 
47  L.R.A.(N.8.) 


a  denial  of  a  fair  opportunity  to  produce 
evidence,  and  the  Code  expressly  provides 
that,  whether  it  is  evidence  excluded,  or  the 
want  of  a  fair  opportunity  to  produce  evi- 
dence, the  proposed  evidence  must  be  pro- 
duced on  the  hearing  of  the  motion  for  a 
new  trial.  If  the  evidence  sought  to  be 
obtained  from  the  party,  either  by  direct 
or  cross  examination,  is  immaterial,  a  new 
trial  should  not  be  granted,  and  the  theory 
is  that  its  materiality  must  be  shown  on 
the  hearing  of  the  motion  for  a  new  trial, 
or  the  motion  should  be  denied. 

Petition  for  rehearing  denied. 


directs  them  to  disregard  his  actual  con- 
dition unless  his  intoxication  was  so  exees- 

aive  as  to  produce  imbecility  or  stupefac- 
tion. This  IB  contrary  to  well-settled  rules 
of  law.  His  condition  was  an  important 
clement  tn'determining  whether  he  was  at 
the  time  in  the  exercise  of  ordinary  care. 
Accordingly,  the  intoxication  of  the  plain- 
tiff in  any  degree  at  the  time  of  the  acci- 
dent is  a  fact-  or  circumstance  proper  to  be 
considered  bv  the  Jury.  Rhyner  v.  Menaa- 
ha,  97  Wis.  528,  73  N.  W.  41. 

And  where,  in  an  action  against  a  city 
for  injuries  received  by  falling  into  a  hole 
in  the  street,  there  is  evidence  sufficient 
to  show  intoxication  of  the  plaintiff,  and 
the  jury  so  finds,  the  testimony  being  that 
he  was  "pretty  drunk,"  "pretty  well  drunk." 
"good  drunk,"  "very  staggery,"  such  evi- 
dence tends  strongly  to  show  that  he  was  in 
such  a  state  of  intoxication  as  to  be  un- 
able properly  to  care  for  himself,  that  he 
was  so  intoxicated  as  to  be  incapable  of 
conducting  himself  with  ordinary  care.  S. 
C.  subsequent  appeal,  107  Wis.  201,  83  N. 
W.  305. 

And  where  the  intoxication  of  a  footmao 
upon  the  street  of  a  municipality  oauses 
him  to  leave  the  sidewalk  and  pass  to  a 
place  of  danger  which  the  exercise  of  s1i};ht 
precaution. would  have  disclosed,  such  con- 
duct, while  not  necessarily  negligence  per 
se,  is  negli^nce  in  fact  of  the  most  pro- 
nounced sort,  and  will  bar  his  recovery  for 
the  resulting  injury.  Schoeler  v.  Sodcford, 
160  111.  App.  217. 

Also,  in  an  action  for  injuries  received 
by  falling  into  a  hole  in  a  public  street,  if 
it  appears  that  the  plaintiflTs  drunken  con- 
dition was  such  that  it  prevented  him  from 
using  that  care  to  protect  himself  from 
harm  that  an  ordinarily  prudent  person 
\^'ould  have  exercised  under  the  same  cir- 
cumstances if  sober,  and  that  his  lack  of 
care  contributed  directly  to  his  injury,  then 
he  ought  not  to  recover  in  his  action.  Cov- 
ington V.  Lee.  28  Kv.  L.  Rep.  482,  2  L.R^ 
{N.S.)  481.  80  S.  W.  493. 

And  the  same  rule  applies  in  an  action 
against  a  town  for  injuries  received  bj* 
reason  of  driving  off  a  high  bank  beside  a 
highway.  Wood  v.  Weatport,  185  Maaa. 
567,  70  N.  E.  1018. 
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And  in  an  action  against  a  town  for  the 
death  of  a  person,  Alleged  to  have  been 
caused  bj  a  defect  in  the  highway,  where 
the  uncontradicted  evidence  shows  that,  at 
tibe  time  of  his  death,  the  deceased  was  in 
a  state  of  maudlin  intoxication,  almost 
helpless,  and  incapable  of  exercising  any 
care,  a  verdict  that  he  was  not  intoxicated, 
or  that  he  was  capable  of  exercising  ordi- 
nary care,  should  be  Mi  aside.  Oan>enter 
T.  Rolling,  107  Win.  S59,  88  N.  W.  OSS. 

g.  With  rtUMon  to  ntiaoetlaneoua  mat- 
ters. 

In  an  action  by  a  railroad  employee  for 
injuries  alleged  to  have  been  received  by 
reason  of  the  negligence  of  an  engineer,  the 
jury  may  consider  the  fact  that  plaintiff 
waa  intnicated  at  the  time  of  the  injury, 
in  determining  whetiier  he  was  guilty  of 
contributory  negligence  or  a  failure  to 
exercise  due  care.  A  man  who  voluntarily 
becomes  intoxicated  neither  gains  nor  loses 
in  his  civil  right.  The  law,  in  the  ad- 
ministration of  those  rights,  treats  all  peo- 
ple alike,  as  normal,  sober  people,  so  far 
aa  this  question  of  drunlcennesa  ia  con- 
cerned. Tlierefore,  if  plaintiff  was  intoxi- 
eated,  and  failed  to  exercise  that  care  which 
every  prudent  man  would  have  exercised 
under  the  same  or  similar  circumstances, 
he  will  have  to  take  the  oonseqiienccs.  His 
intoxication  or  drunkenness  will  not  ex- 
cuse him.  On  the  other  hand,  if  he  did 
exercise  the  degree  of  care  which  every 
prudent  man  would  have  exercised  under 
the  same  or  similar  circumstances,  then, 
if  he  was  drunk  or  intoxicated,  that  fact 
within  itself  would  not  bar  his  right  of 
recovery.  Seaboard  Air-Line  R.  Co.  v. 
Chapman,  4  Ga.  App.  706,  62  S.  E.  488. 

And  the  same  rule  applies  in  an  action 
against  a  railway  company  for  injuries  re- 
ceived by  falling  into  an  open  and  unguard- 
ed stairway  leading  from  the  platform  of 
its  station  house  to  the  basement  of  the 
same.  Chicago  &  E.  I.  R.  Co.  v.  Lawrence, 
96  111.  App.  636. 

So,  in  an  action  for  injuries  received  by 
reason  of  the  falling  of  a  beer  keg  from  a 
wagon  while  it  was  being  driven  along  a 
city  street,  it  is  proper  for  the  jury  to 
consider  the  condition  of  the  driver  of  the 
wagon  with  reference  to  his  intoxication  at 
the  time;  his  intoxication  would  tend  to 
characterize  the  manner  in  which  he  was 
managing  the  team  and  the  wagon  at  the 
time  the  accident  occurred.  Cooke  Brewing 
Co.  V.  Ryan,  223  III.  382,  79  N.  E.  132. 

But  the  mere  fact  that  the  plaintiff  was 
intoxicated  at  the  time  of  the  injury  does 
not  necessarily  preclude  hig  recovery. 
Lyons  v.  Dee,  88  Minn.  490,  93  X.  W.  899, 
18  Am.  Neg.  Rep.  542  (action  by  the  oper- 
ator of  an  elevator  against  the  owner  of  a 
hotel  for  injuries  received  by  falling  down 
an  open  elevator  shaft). 

His  intoxication  will  not  bar  bis  recovery 
unless  it  is  shown  to  have  cau^d  the  acci- 
dent or  in  some  measure  contributed  to 
47  I..R.A.(N.S.) 


it.  Finding  V.  Gitzen, —  Colo.  App. — ,  131 
Fac.  1042  (action  against  an  employer  for 
the  death  of  an  employee,  caused  by  his 
falling  from  an  elevator  cage  which  he  was 
engaged  in  painting  for  defendant).  Or 
unless  it  is  shown  to  have  been  the  direct 
and  proximate  cause  of  the  accident.  Clsrke 
V.  Philadelphia  A  R.  Coal  A  I.  Co.  92  Minn. 
418,  100  N.  W.  283,  18  Am.  Neg.  Rep.  43U- 
(action  against  a  coal  company  for  inju' 
ries  received  by  reason  of  falling  through  » 
coal  hole  in  a  sidewalk  alleged  to  have' 
been  negligently  left  open  by  defendant). 

In  Ploutfe  V.  Canada  Iron  Furnace  Co.- 
10  Ont.  L.  Rep.  37,  5  Ont.  Week.  Rep.  768,. 
where  one  came  to  his  death  by  drowning; 
or  exposure  near  to  a  hole  in  the  ice  allegedi 
to  have  been  left  unguarded  by  defendants 
company,  and  where  the  evidence  showed 
that  he  was  at  the  time  in  a  state  of  in- 
toxication, the  court  submitted  to  the  jury 
the  following  question :  "Could  the  de- 
ceased, by  the  exercise  of  ordinary  and  rea- 
sonable care,  have  avoided  the  accident 
which  occasioned  his  death!  And  if  so,  in 
what  respect  or  how  could  the  deceased 
have  avoided  the  accident!"  The  jui^'s 
answer,  "Yes,  he  might  have  taken  another 
road,  or  if  sober,  on  a,  bright  night,  he- 
mi^t  have  avoided  the  hole,"  was  held  ta 
be  one  not  in  favor  of  oontributOTy  n^li- 
gence. 

But  if,  by  reason  of  bis  intoxication,  the 
injured  person  was  rendered  incapable  and 
failed  to  exercise  ordinary  care,  such  as 
would  lie  expected  of  a  reasonably  prudent 
man  under  the  circumstances,  and  his  lack 
of  care  directly,  contributed  to  the  accident, 
no  recovery  can  be  had.  Cogdell  v.  Wil- 
mington A  W.  R.  Co.  130  N.  C.  313,  41 
S.  E.  541,  petition  for  rehearing  allowed  on 
other  points  in  132  N.  C.  852,  44  S.  E. 
618  (action  against  railway  company  for 
the  death  of  one,  alleged  to  have  occurred 
by  reason  of  defendant's  negligence) ;  Scholl 
T.  Belcher.  63  Or.  310,  127  Fac.  968  (ac- 
tion against  t^e  proprietor  of  a  hotel  for 
the  death  of  a  guest  who  fell  from  a  porch 
and  lay  all  night  upon  the  ground,  thereby 
contracting  an  illness  which  caused  his 
death);  Burleson  v.  Morrisvllle  Lumber  A 
Power  Co.  —  Vt.  — ,  86  Atl.  745  (action 
by  an  employee  against  a  mill  owner  for 
injuries  received  while  at  work  in  the 
mill) ;  Conrad  v.  John  W.  Graham  A  Co. 
54  Wash.  641,  132  Am.  St.  Rep.  1137,  103: 
Fac.  1122  (action  against  a  merchant  for 
negligence  in  selling  the  wrong  kind  of 
chemical  used  in  a  magazine  lamp,  causing- 
an  explosion  and  injury  to  the  plaintiff). 

And  where  a  tenant  is  injured  by  falling- 
on  a  stairway  upon  leased  premises,  he 
cannot  recover  against  the  landlord,  if,  with 
knowledge  of  the  ivndition  of  the  stairs,  he 
was  hpf^less  or  careless  or  negligent,  be- 
cause he  had  put  himself  in  such  a  con- 
dition through  intoxication  that  he  was  in- 
capable of  attention.  Kenner  v.  Rhine- 
lander,  28  App.  Div.  246.  50  'X.  Y.  Supp. 
1088,  affirmed  in  16S  N.  T.  670,  57  N.  E.. 
1114. 
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771.  Que»tiim  for  the  Jury. 

"Intoxication  affects  different  men  in  dif- 
ferent ways.  In  some  it  quickens  the  in- 
tellectual faculties  mi  sbarpeni  the  physi- 
cal senses;  and  in  some  the  first  are  for 
a  time  destroyed  and  the  latter  blunted. 
It  largely  depends  upon  the  kind  of  man 
and  liquor.  The  question  as  to  the  effect 
of  intoxicating  liquors  upon  a  man  is  ordi- 
narily one  of  fact  for  the  jury,  and  not  for 
the  courts.  It  can  be  said,  however,  that 
drunkenness  never  places  one  beyond  the 
protection  of  the  law,  nor  gives  another  the 
right  to  injure  or  kill  him.  Int(»ueation 
■nay  be  evidence  of  negligence  of  an  act 
<loue  by  one  while  under  its  influence,  and, 
in  some  cases,  may  be  conclusive  as  to  some 
acts  alleged  as  negligence,  but  ordinarily 
it  is  simply  evidence  for  the  jury  to  con- 
sider, in  connection  with  all  the  facts  and 
attendant  circumstances,  in  determining 
whether  an  act  done  by  the  party  -while 
under  such  bifiuenee  was  negligence."  Texar- 
Icana  ft  Ft.  S.  R.  Co.  T.  Frugia,  43  Tex.  Civ. 
App.  53,  9S  S.  W.  663. 

So,  in  an  action  against  a  city  for  in- 
juries received  by  falling  into  a  hole  in  a 
sidewalk,  the  question  whether  plaintiff  was 
drunk  or  sober  at  the  time  of  the  accident 
is  one  to  be  decided  by  the  jury.  Madis<m- 
ville  T.  Stewart,  —  Ky.  — ,  121  S.  W.  421. 

In  ftetions  for  personal  injuries  or  death, 
Bueh  as  are  here  being  considered,  the  ques- 
tion whether  the  injured  person  was  at  the 
time  of  the  accident  so  intoxicated  as  not 
to  be  capable  of  exercising  ordinary  care 
and  prudence  for  hia  own  safety,  and  thus 
to  be  guilty  of  contributory  n^ligence,  is 
one  of  fact  for  the  jurv.  Goff  v.  St.  Louis 
Transit  Co.  199  Mo.  694,  9  L.R.A.(N.S.} 
244,  98  8.  W.  49  (action  against  street 
railway  company  for  the  death  of  a  person 
run  over  1^  a  car) ;  Wade  v.  St.  Louis,  I. 
M.  ft  8.  R.  Go.  —  Mo.  App.  — ,  167  S.  W. 
1070  (action  against  a  railway  company 
for  the  death  of  one  killed  at  a  crossing) ; 
Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H. 
607,  54  L.R.A.  955,  50  Atl.  103  (action 
against  railway  company  for  injuries  re- 
ceived by  being  thrown  from  a  moving 
train)  ;  Arthur  v.  Charleston,  61  W.  Va. 
132,  41  S.  E.  171  (action  gainst  city  for 
injuries  received  by  falling  upon  a  sile- 
walk). 

And  this  question  has  been  held  to  be 
one  for  the  jury,  even  though  there  is  some 
evid<?nce  tending  to  show  such  contributory 
negligence  from  Witnesses  uncontradicted  at 
the  trial.  Wack  v.  St.  Louis,  I.  M.  ft  S 
R.  Co.  supra. 

In  these  cases,  also  th«  qnestitm  as  to 
what  extent,  if  at  all,  the  intoxication  of 
the  injured  person  may  have  contributed  to 
the  accident,  or  may  have  been  the  proxi- 
■nate  cause  thereof,  is  a  question  for  the 
jury.  Blair  v.  Lewiston,  A.  ft  W.  Street  R. 
Co.  —  Me.  — ,  85  Atl.  792  (action  against 
traction  company  for  the  death  of  one 
thrown  from  a  moving  car) ;  Camp  v.  Wa- 
bash R.  Co.  94  Mo.  App.  272,  68  S.  W. 
96  (action  against  railway  company  for 
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injuries  received  by  being  thrown  from  a 
wagon  because  of  the  allied  defective  con- 
dition of  an  approach  to  a  crossing) ; 
Donoho  T.  Metropolitan  Street  R.  Co.  30 
Misc.  433,  62  N.  Y.  Supp.  523  (actitn 
against  street  railway  company  for  injurita 
received  by  falling  from  a  crowded  car) ; 
Cc^ell  T.  Wilmington  ft  W.  R.  Co.  130  N. 
C.  313,  41  S.  E.  641,  petition  for  rehearing 
allowed  on  other  points  in  132  K.  C.  852, 
44  S.  E.  618  (action  against  railway  com- 
pany for  one's  death,  alleged  to  have  oc- 
curred by  reason  of  the  Diligent  construc- 
tion of  defendant's  car) ;  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Matthews,  99  Tex.  160,  68  8.  W. 
192,  subsequent  appeal,  in  100  Tcz.  63,  93 
8.  W.  1068  (action  against  railway  com- 
pany for  the  death  of  a  person  run  over  by 
a  train) ;  O'Brien  v.  Washington  Water 
Power  Co.  71  Wash.  688,  129  Pac.  391  (ac- 
tion against  traction  company  for  injuries 
caused  by  being  struck  by  a  car) ;  Rhyner 
V.  Menasha,  107  Wis.  201,  63  N.  W.  303 
(action  against  ci^  for  injuries  received 
by  falling  into  a  hole  in  a  street). 

And  it  has  been  said  that  where  the 
question  of  the  contributoiy  negligence  of 
one  killed  by  a  train  would  under  the  cir- 
cumstances be  one  of  fact  if  a  sober  man 
had  been  killed  under  the  same  circum- 
stances, it  will  usually  be  a  question  of 
fact  for  the  jury  even  when  tiie  injured 
person  was  intoxicated.  Tezorkona  ft  Ft 
S.  R.  Co.  T.  Frugia,  43  Tex.  Civ.  App.  48, 
95  8.  W.  663. 

  I 

7T.  JVeaun^rtton  and  bwden  of  proof. 

In  an  action  against  a  city  for  injuries 
received  by  falling  into  a  hole  in  a  side- 
walk, where  it  appears  that  the  hole  existed, 
and  that  the  accident  occurred  after  dark, 
and  at  a  time  when  the  electric  lights  were 
not  burning,  the  fact  that  the  plaintiff  fell 
therein  creates  no  inference  that  he  was 
drunk  or  n^ligent.  Madiaonville  t.  Stew- 
art, supra. 

By  statute  in  North  Carolina  the  burden 
of  proving  that  the  death  of  one,  alleeed  to 
have  occurred  by  reason  of  the  n^ligenee 
of  another,  actually  occurred  by  reason  of 
hia  own  contributory  negligence,  is  imposed 
upon  the  defendant.  Co^ell  Wilming- 
ton ft  W.  R.  Co.  supra. 

V.  IntoxUsaUon  as  evidenee  of  Mffli- 
gence. 

a.  Xdmfoirt&attv. 

In  actions  such  as  these  for  personal 
injury  or  death,  evidence  that  the  injured 
person  was,  at  the  time  of  the  ooeideat, 
under  the  hifluenee  of  intoxicating  liquors, 
is  admissible  as  bearing  upon  the  question 
of  his  exercise  of  due  care  or  cootributiH? 
negligence.  South  Chicf^  City  R.  Co.  v. 
Dufresne.  200  111.  456,  66  N.  E.  1076  (ac- 
tion against  street  railway  company  for 
injuries  received  while  attempting  to  board 
a  car) ;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
T,  O'Conner,  171  Ind.  686,  6S  N.  E.  966 
(action  against  railway  fjompai^  for  in- 
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juries  received  while  passiiig  along  the 
streets  of  a  city) ;  MoIntosh  t.  Staitdaiu) 
Oil  Co,  {actioii  by  a  teameter  against  his 
>>mpIo7er  for  peraonal  injuries) ;  Louis- 
ville &  N.  R.  Co.  V.  Gardner,  140  Ky.  772, 
131  S.  W.  787  (action  against  railway 
uompa^  for  death  of  one  killed  at  a  cross- 
ing) ;  Edwards  T.  Worcester,  172  Mass.  104, 
51  N.  E.  447  (action  against  a  city  for 
injuries  alleged  to  have  been  reived  by 
reason  of  a  defect  in  the  highway) ;  Guertin 
T.  Hudson,  71  N.  H.  605.  63  Atl.  786  (ac- 
tion against  a  town  for  injuries  alleged 
to  have  been  received  because  of  a  defective 
highway);  Sharpton  v.* Augusta  &  A.  R. 
Co.  72  S.  C.  162,  51  S.  E.  553  (action 
against  traction  companv  for  injuries  re- 
ceived by  being  struck  by  a  car) ;  Inter- 
national &  G.  N.  R.  Co.  V.  Jackson,  41 
Tex.  Civ.  App.  61,  90  S.  W.  018  (action 
against  railway  company  for  the  death  of 
one  killed  by  train  backing  into  a  station). 

As  was  said  In  South  Chicago  City  R.  Co. 
V.  Dufresne,  supra,  while  voluntary  intoxi- 
cation does  not  constitute  negligence  in 
law,  proof  of  the  fact  is  competent  to  be 
considered  in  determining  whether  the  per- 
son was  taking  that  care  for  his  safety 
which  a  reasonably  prudent  man  who  was 
sober  would  take  under  the  same  circum* 
stances.  Intoxication  in  any  degree  would 
affect  the  faculties  to  some  extent,  and  it 
may  be  of  such  a  character  that  the  in- 
toxicated person  has  practically  lost  con- 
trol of  his  faculties,  and  become  unable  to 
exercise  the  care  that  would  reasonably 
be  expected  of  a  sober  person  under  the 
same  eireumstanees.  If  the  intoxication 
was  of  such  a  degree,  the  jury  might  prop- 
erly conclude  that  it  was  the  sole  cause  of 
the  accident. 

So,  in  an  action  against  a  railway  com- 
pany for  the  death  of  one  killed  by  "an  en- 
pine  at  a  crossing,  where  the  evidence  shows 
that  when  he  was  picked  up  his  breath 
snielled  of  liquor,  and  that  he  had  been 
drinking  beer  shortly  before  being  injured, 
evidence  that  he  was  drinking  earlier  in 
the  day  and  so  continued  throughout  the 
day  is  proper  and  should  be  admitted  as 
tending  to  show  that  his  faculties  of  sight 
and  hearing  were  at  the  time  of  the  injury 
less  acute  than  those  of  a  sober  and  ordi- 
nariljf  prudent  man.  It  is  important  that 
the  jury  should  have  the  fullest  informa- 
tion and  light  as  to  the  situation,  to  en- 
able them  to  determine  truly  the  question 
of  care  on  the  part  of  the  deceased.  Wa- 
bash R.  Oo.  T.  Prast,  101  III.  App.  167. 

And  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  be- 
ing thrown  from  a  crowded  car,  testimony 
of  witnesses  as  to  whether  they  would  char- 
acterize the  acts  of  the  injured  person  at 
the  time  of  the  accident  as  the  acts  of  a 
man  under  the  influence  of  intoxicating 
liquor,  or  as  those  of  a  sober  man,  is  ad- 
missible, and  Its  rejection  is  reversible  error. 
Donoho  V.  Metropolitan  Street  R.  Co.  30 
Misc.  433,  62  N.  Y.  Supp.  523. 

Also,  in  an  action  against  a  railway  com- 
panv for  the  death  m  one  run  over  by  a 
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train  upon  a  railway  bridge,  where  it  ap- 
pears tnat  he  was  lying  upon  the  track 
apparently  asleep  at  3:40  A.  v.,  that  he  was 
in  the  habit  of  drinking  intoxicants  when- 
ever he  went  to  town,  and  that  he  had  been 
to  town  the  day  before  the  accident,  testi- 
mony that  a  certain  witness  saw  him  in- 
toxicated a  day  or  two  before  the  accident 
is  properly  emitted  as  bearing  upon  the 
question  of  contributory  negligence.  Lacve 
V.  Missouri,  K.  &  T.  R.  Co.  —  Tex;.  Oiv. 
App.  — ,  136  S.  W.  1129. 

But  in  actions  of  this  kind,  evidence  that 
the  injured  person  has  a  general  habit  of 
using  intoxicating  liquors,  without  reference 
to  the  question  of  his  intoxication  at  the 
time  of  the  accident,  is  inadmissible.  Madi- 
sonville  v.  Stewart,  —  Ky.  — ,  122  8.  W. 
421  (action  against  city  for  injuries  re- 
ceived by  falling  into  a  hole  in  a  sidewalk) ; 
Shelly  V.  Brunswick  Traction  Co.  66  N.  J. 
L.  639,  48  Atl.  562,  0  Am.  Neg.  Rep.  533 
(action  against  street  railway  company  for 
injuries  received  by  reason  of  piaintiff's- 
wagon  being  run  into  by  defendant's  trol- 
ley car) ;  Browne  v.  Bachman,  31  Tex.  Civ.. 
App.  430,  72  S.  W.  622  (action  against  city 
for  injuries  received  by  falling  into  a  ditch 
in  a  public  street).    But  see  VI. 

Likewise,  it  is  incompetent  to  show  what 
the  general  habits  of  the  injured  person  for 
sobriety  are.  Louisville  &.  N.  R.  Co.  v. 
Gardner,  140  Ky.  772,  131  S.  W.  787  (ac- 
tion against  railway  company  for  the  death 
of  a  person  killed  at  a  crossing);  Chesa- 
peake A  0.  R.  Co.  V.  Riddle,  24  Ky.  L.  Rep. 
1687,  72  S.  W.  22  (similar  action) ;  Ed- 
wards T.  Worcester,  172  Mass.  104,  51  N. 
B.  447  (action  against  citv  for  injuries 
alleged  to  have  heea  receivea  by  reason  of 
a  defect  in  a  highway) ;  Carter  v.  Seattle^ 
19  Wash.  697,  63  Pac.  1102,  4  Am.  Neg. 
Rep.  466  (action  against  city  for  injuries 
sustained  by  falling  from  a  sidewalk  into- 
a  hole  in  an  alley).    But  see  VI. 

And  evidence  of  that  kind  is  inadmissi- 
ble even  in  rebuttal  of  evidence  that  he  wa» 
intoxicated  at  the  time.  Louisville  &  N. 
R.  Co.  T.  Gardner  and  Carter  v.  Seattle, 
supra. 

And  it  is  inadmissible  even  vrhen.  intro- 
duced in  anticipation  of  evidence  subse- 
quently introduced  by  the  defendant  to  thp 
elTect  that  at  the  time  of  the  death  the 
deceased  had  a  strong  odor  of  whisky  about 
him.  Chesapeake  &  0.  K.  Co.  v.  Riddle,, 
supra. 

So,  in  an  action  against  an  employer  for 
the  death  of  an  employee,  where  the  evidence 
tending  to  show  intoxication  at  the  time  i» 
very  shadowy,  evidence  that  he  had  been 
intoxicated  on  former  occasions  is  properly 
excluded.  Lind  v.  Uniform  Stave  &  Pack- 
age Co.  140  Wis.  183,  120  N.  W.  839. 

And  in  an  action  against  a  railway  com- 
pany for  injuries  alWed  to  have  been  re- 
ceived by  reason  of  the  negligent  backing 
of  a  train  against  him.  where  there  is  no 
claim  that  he  was  under  the  influence  of 
liquor  at  the  time  of  the  accident,  evidence 
that  about  two  months  previous  someone 
had  seen  him  take  a  drink  and  had  given 
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faim  a  temperance  lecture,  that  another  had 
seen  him  drink  the  day  before,  or  had  seen 
bim  on  some  prior  occasion  under  the  in- 
fluence of  liquor,  is  inadmiasible.  DeWalt 
r.  Houston  E.  &  W.  T.  R.  Co.  22  Tek.  CIt. 
^pp.  403,  6S  S.  W.  034. 

b.   Weight  and  sufjloienoif. 

Intoxication  is  not  negligence  <d  itself; 
It  ia  merely  an  evidentiary  fact  tending  to 
prove  negligence.  Cogdell  v,  Wilmington  & 
W.  R.  Co.  130  N.  C.  313,  41  S.  E.  641, 
petition  for  rehearing  allowed  on  other 
points  in  132  N.  C.  862,  44  S.  E.  618; 
Herrick  v.  Wasliington  Water  Power  Co.  — 
Wash.  — ,  —  L.R.A.(N.S.)  — ,  134  Pac 
034. 

One  cannot  voluntarily  put  it  out  of  his 
power  to  use  due  care  to  protect  himself, 
And  recover  for  the  consequences  from 
others.  Voluntary  drunkenness  that  wholly 
or  partially  paralyzes  the  will  power  and 
the  control  of  one  s  muscles  ana  senses  is 
such  lack  of  that  care  which  one  owes  to 
himself  that  it  may  ha  in  fact  and  in  law 
contributory  negligence  to  any  other  cause 
that,  co-operating  with  it,  results  in  his 
injury.  Covington  t.  Lee,  28  Ky.  L.  Rep. 
402,  2  L.R.A.(N.S.)  481.  80  S.  W.  403. 

F7.  Employment  of  persons  having 
habits  of  Intoxication. 

It  has  been  held  that  in  an  action  by 
an  employee  against  his  employer  for  in- 
juries alleged  to  have  been  received  by  rea- 
aon  of  the  negligence  of  a  fellow  workman, 
evidence  that  such  fellow  workman  was  at 
the  time  under  the  influence  of  liquor,  that 
he  had  been  drunk  as  often  as  once  in  two 
weeks  for  the  last  twenty-five  years,  that 
liis  sprees  frequently  lasted  a  week  or  more, 
and  that  the  natural  result  of  the  long- 
continued  and  excessive  use  of  liquor  was 
to  produce  such  an  effect  upon  his  system 
that  he  would  be  likely  to  act  as  he  did 
nt  the  time  of  the  accident,  is  admissible. 
Curtis  V.  Laconia  Car  Co.  Works,  73  N. 
H.  51(t,  fl3  Atl.  400.  Such  evidence  tends 
to  prove  that  the  company  so  employing 
Iiim  ought  to  have  anticipated  an  accident 
if  they  continued  to  employ  such  a  work- 
man. 

And  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  employee,  caused 
by  the  train  being  backed  upon  him  while 
at  work,  where  it  appears  that  the  con- 
ductor and  tiie  brakoman  of  the  train  were 
intoiLioated  at  the  time,  testimony  as  to 
thoir  habits  with  reference  to  the  use  of 
intoxicating  liquors  on  other  occasions,  both 
while  on  and  off  duty,  is  properly  admitted. 
Missouri,  K.  &  T.  R.  Co.  v.  Jones,  —  Tex. 
Civ.  App.  — ,  75  S.  W.  63. 

But  in  an  action  against  a  mining  com- 
pany for  injuries  alleged  to  have  been  re- 
<ei%"ed  by  reason  of  the  negligence  of  a 
fellow  workman,  evidence  as  to  the  drink- 
ing habits  of  such  fellow  workman,  when 
there  is  no  testimony  tending  to  show  that 
he  was  intoxicated  on  the  day  of  the  in- 
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jury,  or  that  hia  Intoxioation  contributed 

thereto,  or  that  any  carelessness  or  ine- 
briety on  his  part  had  anything  to  do  with 
the  accident,  is  inadmissible,  and  its  ad- 
mission over  objection  is  prejudicial  «Tor. 
Miller  T.  Bullion-Beck  ft  C.  Min.  Co.  18 
Utah,  S6S,  56  Pac.  B8.  And  see  V.  a. 

H.  C.  Sh. 
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FRANCES  M.  FABRIKGTON 

•  V. 

F.  K  FLEMING  C0MMI6SI0K  COMPANY 

et  al.  and 
MERCHANTS'  BANK  OF  ST.  JOSEPH. 
Intervener,  Appt. 

(—  Neb.        142  N.  W.  297.) 

Garnishment  —  intervention. 

1.  When  a  garnishee  answers  that  he  has 

money  in  his  hands  belonging  to  the  judg- 
ment debtor,  it  is  proper  to  allow  one  who 
claims  the  money,  and  is  not  a  partv  to  the 
proceedings,  to  appear  and  contest  the  right 
of  the  plaintiff  to  apply  the  money  on  his 
claim. 

Same  —  process  —  effect. 

2.  The  effect  of  service  upon  the  garnishee 
is  to  impound  the  funds  in  his  hands.  It  ia 
the  duty  of  the  garnishee  to  pay  the  money 
in  his  hands  to  the  party  having  the  better 
right  as  determined  by  the  court.  Only  the 
interest  of  the  attacnment  debtor  can  be 
applied  upon  the  plaintiff's  claim. 

Same  —  bank  deposit  —  outstanding 
check. 

3.  Before  the  enactment  of  §  188  of  the 
negotiable-  instrument  act  (Lews  1005, 
chap.  83),  this  court  held  that  the  holder 
of  a  check  might  maintain  an  action  thereon 
against  the  bank  on  which  it  was  drawn,  if 
the  maker  of  the  check  had  a  general  de- 
posit in  the  bank  subject  to  the  check  when 
it  was  presented  to  the  hank.  This  was 
upon  the  ground  that,  as  between  the  maker 
and  holder,  the  check  transferred  the  de- 
posit pro  tanto.  Withont  determining  in 
this  case  the  effect  of  that  sectiiHi  on  the 
rights  of  the  bank,  it  is  held  that,  when  the 
holder  in  good  faith  has  paid  the  maker  in 
full  for  the  check,  the  deposit  is  not  aubjrct 
to  garnishment  at  the  suit  of  another  cred- 
itor of  the  maker. 

(June  16.  1913.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Richardson 
County  in  plaintiff's  fimir  in  an  action 
brought  to  reeorer  money  paid  plaintiff 
to  defendant  for  goods  whidi  it  faUed  and 

Headnotea  by  SnowxoK,  J. 

Note.  —  See  note  to  Eaesemeyer  v.  Smith. 
43  L.RJ^.(N.S.)  100.  for  check  as  affecting 
garnishment  of  deposit. 
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refused  to  deliver,  supported  by  gamish- 
ment  of  defendant's  bank  account.  Be- 
Tersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Waggener  &  Ctialllu  and  Bd- 
wln  Falloon,  for  appeli&nt: 

One  to  wbom  a  depositor  in  a  bank  gives 
A  cbeck  thereon  for  value,  with  intent  to 
transfer  the  credit,  becomes  at  least  the 
equitable  owner  of  the  fund,  and  so  is 
entitled  thereto  as  against  one  thereafter 
garnishing  as  a  creditor  of  the  depositor. 

Dillman  v.  Carlin,  105  Wis.  14,  76  Am. 
St.  Sep.  902,  80  N.  W.  932;  Coleman  v. 
Scott,  27  Neb.  77,  42  N.  W.  898;  National 
Bank  v.  Indiana  Bkg.  Co.  114  111.  483,  2 
N.  E.  401;  German  Sav.  Inst.  t.  Adae,  1 
McCrary,  501,  8  Fed.  106;  Pease  v.  Land- 
auer,  63  Wis.  20,  63  Am.  Rep.  247.  22  N. 
W.  847;  Cope  v.  C.  B.  Walton  Co.  77  N.  J. 
Eq.  612,  76  Atl.  1044;  Hove  v.  Stanhope 
SUte  Bsnk,  138  Iowa,  39,  116  N.  W.  477; 
Fonner  v.  Smith,  31  Neb.  107,  11  L.R.A. 
028,  28  Am.  St.  Bep.  610,  47  N.  W.  632. 

Messrs.  Reavis  A  BeavlB,  for  appellee 
Farrington: 

Before  an  intervener  may  become  a  party, 
he  must  have  or  claim  an  interest  in  the 
Bubject-matter  of  the  litigation. 

Moline,  M.  A  S.  Co.  v.  Hamilton,  66  Neb. 
132,  76  N.  W.  455;  Danker  v.  Jacobs,  79 
Neb.  437,  112  N.  W.  579;  Kimbro  v.  Clark, 
17  Neb.  403,  22  N.  W.  788;  Meyer  v.  Keefer, 
68  Neb.  220,  78  N.  W.  606;  Smith  v.  Gale, 
144  U.  8.  609,  36  L.  ed.  621,  12  Sup.  Ct. 
Rep.  674. 

The  execution  and  delivery  of  a  check 
or  draft  do  not  operate  as  an  equitable 
MSflignment  of  the  fund. 

National  Bank  v.  Millard,  10  Wall.  162, 
10  L.  ed.  897 ;  Colorado  Nat.  Bank  v.  Boet- 
tcher,  S  Colo.  186.  40  Am.  Bep.  142;  Har- 
rison V.  Wright,  100  Ind.  516,  60  Am. 
Rep.  806. 

Sed^lck,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  began  this  action  in  the 
county  court  of  Richardson  county  against 
the  defendant  the  F.  E.  Fleming  Commis- 
•ion  Company,  to  recover  money  claimed  to 
be  due  from  that  company,  and  procured 
the  Richardson  County  Bank,  doing  busi- 
ness  at  Falls  City,  Nebraska,  to  be  sum- 
moned as  garnishee;  the  commission  com- 
pany at  that  time  having  a  deposit  account 
in  that  bank.  Afterwards  the  Merchants' 
Bank  of  St.  Joseph,  Missouri,  intervened, 
mnd  claimed  91,200  of  the  deposit.  The 
commission  company  was  a  corporation  do- 
ing business  at  St.  Joseph,  Missouri,  and 
drew  a  check  for  $1,200  upon  its  account 
in  the  Bichardaon  County  Bank  in  favor 
of  the  Merchants*  Bank  of  St.  Joseph,  and 
47  L.R.A.(N.S.) 


received  the  money  thereon  from  that  bank. 
I  There  were  several  transactions  between  the 
commissifHi  company  and  the  St.  Joseph 
bank;  but.  as  no  queaticn  is  made  in  this 
case  upon  those  transactions,  we  state 
simply  the  legal  effect  thereof.  The  gar- 
nishment above  stated  was  not  issued  and 
served  upon  the  Richardson  County  Bank 
until  after  the  commission  company  had 
given  the  check  to  the  St.  Joseph  bank,  and 
received  the  money  thereon.  It  will  be 
seen  that  the  controversy  here  is  between 
the  plaintiff  and  the  St.  Joseph  bank.  It 
appears  from  the  answer  of  the  garnishee 
that,  when  it  was  served  with  process,  it 
held  in  the  deposit  account  of  the  commis- 
sion company  the  sum  of  $1,237.66.  The 
district  court  entered  a  judgment  in  favor 
of  the  plaintiff,  and  against  the  commission 
company,  for  the  amount  of  the  plaintiff's 
claim,  and  ordered  the  Richardson  County 
Bank,  as  garnishee,  to  apply  the  deposit  in 
payment  of  the  judgment.  The  St.  Joseph 
bank  has  appealed. 

'  The  intervener  insists  that  the  check  of 
the  commission  company  which  was  paid 
by  the  intervener  creates  an  equify  in  the 
deposit  in  his  favor  as  against  the  commis- 
sion company,  so  that  that  deposit  was  not 
liable  to  attachment  in  the  suit  of  a  third 
party  against  the  commission  company. 
The  plaintiff  contends  (1)  that  §  188  of 
the  n^tiable  instrument  act  (Laws  1905, 
chap.  83)  applies,  and  that  under  that 
section  the  holder  of  a  check  has  no  equi- 
table right  in  the  deposit  on  which  the 
check  is  drawn;  (2)  that  the  St.  Joseph 
bank  "has  no  standing  in  court,  either  to 
have  its  claim  heard,  or  to  appeal  from  a 
determination  of  its  claim  adverse  to  its 
contention."  The  contention  is  that  the 
matter  in  litigation  was  the  disputed  claim 
of  the  plaintiff  against  the  commission 
company,  and  that,  as  the  St.  Joseph  bank 
was  not  interested  in  that  claim,  it  could 
not  intervene  under  3  1047,  Anno.  Stat. 
1911  (Code  §  50a).  But  the  matter  in 
litigation  was  not  only  the  claim  of  the 
plaintiff  against  the  commission  company, 
but  also  the  deposit  in  the  bank,  and  if  the 
St.  Joseph  bank  was  interested  in,  and 
entitled  to,  that  deposit,  it  would  be  en- 
titled to  protect  that  interest.  We  think 
the  court  did  not  err  in  allowing  the  St. 
Joseph  bank  to  appear  and  resist  the  ap- 
plication of  the  deposit  to  the  payment  of 
the  plaintiff's  olaim  against  the  commission 
company. 

Section  188  of  the  negotiable  instrument 
act  is  as  fpllows:  "A  check  of  itself  does 
not  operate  as  an  assignment  of  any  part 
of  the  funds  to  the  credit  of  the- drawer 
with  the  bank,  and  the  bank  is  not  liable 
to  the  holder  unless  and  until  it  accepts 
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or  certifies  the  check."  Before  the  enact- 
ment of  that  Mction,  this  court  held  that 
the  holder  of  a  check  might  maintain  an 
action  tbereon  againat  the  bank  upon  which 
it  was  drawn,  if  the  maker  of  the  check 
had  a  general  deposit  in  the  bank  subject 
to  check  at  the  time  the  check  was  pre- 
flented  to  the  bank.  Fonner  v.  Smith,  31 
Neb.  107,  11  L.R.A.  628,  28  Am.  St.  Rep. 
610,  47  N.  W.  632.  The  courts  of  some  of 
the  states  held  ^e  same  doctrine,  but  the 
Supreme  Court  of  the  United  States  and 
the  courts  of  other  states  held  that  under 
such  circumstances  the  holder  of  the  check 
could  not  maintain  an  action  against  the 
bank,  and  that  his  right  of  action  was 
against  the  maker  of  the  check  alone.  Na- 
tional Bank  T.  Millard,  10  Wall.  162,  19 
L.  ed.  897.  This  holding  of  the  Supreme 
Court  ,of  the  United  States  was  ocpressly 
put  upon  the  ground  that  the  relation  of 
depositor  and  banker  is  that  of  debtor 
and  creditor.  The  moment  the  deposit  is 
made  it  becomes  part  of  the  property  of  the 
bank  under  a  contract  to  repay  the  amount 
to  the  depositor  or  to  his  order  at  such 
time  and  in  such  amount  as  he  may  direct. 
The  funds  are  no  longer  the  funds  of  the 
depositor,  but  of  the  iMuik;  and  the  de- 
positor is  the  creditor  for  the  principal 
sum.  He  has  a  right  to  draw  for  them  in 
such  sums  as  he  may  see  fit.  The  obligation 
of  the  banker  to  the  depositor  is  perfect. 
The  latter  may  maintain  an  action  for  the 
whole  deposit,  he  may  countermand  any  and 
all  the  checks  be  has  given ;  if  he  has  funds 
when  the  check  is  presented,  he  may  main- 
tain an  action  on  the  case  for  a  refusal  by 
the  banker  to  pay  his  check.  The  effect 
would  be  that  a  right  of  action  for  the  same 
money  in  the  hands  of  a  third  party  existed 
in  two  persons  upon  one  promise  at  the 
same  time.  The  conflict  in  the  two  lines 
of  eases  was  as  to  the  position  of  the  bank 
with  reference  to  the  fund,  and  not  as  to 
the  equitable  rights  in  the  deposit  of  the 
maker  and  holder  of  the  check  respectively. 
It  appears  to  us  that  the  holding  of  the 
Supreme  Court  of  the  United  States  and 
of  those  courts  that  followed  that  decision 
was  more  applicable  to  tile  eranmon-law 
practice  and  proceedings;  and  the  reason- 
ing of  Mr.  Justice  Maxwell  in  Fonner  t. 
Smith,  supra,  was  more  applicable  to  the 
practice  and  proceedings  under  the  Code. 
Under  the  Code  practice,  it  seems  more 
natural  to  allow  the  action  to  be  brought 
by  the  holder  of  the  check  aa  the  real  party 
in  intereet  than  to  limit  the  liability  of 
the  bank  to  the  old  commdn-law  "action  on 
the  case"  by  one  who  would  appear  in 
equity  to  have  transferred  his  interest  in 
the  deposit  to  another.  If  the  efTect  of  the 
negotiable  instrument  act  Is  to  adopt  the 
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rule  that  no  action  against  the  deposit 
bank  can  be  maintained  upon  the  check 
the  bolder  "unless  and  until  it  accepts  or 
certifies  the  check,"  which  it  is  not  neces- 
sary now  to  decide,  still  that  section  is  not 
applicable  to  the  facts  in  this  case.  This 
plaintiff  it  not  claiming  under  the  neigoti- 
able  instrument  act.  The  effect  of  service 
upon  the  garnishee  is  to  impound  the  funds 
in  the  hands  of  the  garnishee.  The  bank 
holding  the  deposit  is  not  directly  inter- 
ested in  this  litigation.  Its  duty  as  gar- 
nishee is  to  pay  the  money  to  the  party 
having  the  better  right  to  it,  as  determined 
by  the  court.  The  oommiasion  company  had 
money  on  general  deposit  in  the  garnishee 
bank  and  procured  that  money  frtun  the 
St.  Joseph  bank  by  drawing  its  cheek 
against  that  deposit  in  favor  of  the  St. 
Joseph  bank,  llie  St.  Joseph  bank  clearly 
has  a  better  right  to  the  deposit  than  the 
commission  ccmipany  has,  and  this  plaintiff 
by  garnishment  could  obtain  no  bett^  right 
than  her  debtor  had. 

The  order  of  the  District  Court  applying 
the  deposit  on  the  plaintiff's  judgment  is 
reversed,  and  the  cause  remanded,  with  in- 
structions  to  enter  a  judgment  for  inter- 
vener bank  against  the  commission  company 
for  $1,200  with  protest  fees  and  interest 
from  the  date  of  the  check,  and  order  the 
garnishee  to  pay  the  money  in  his  hands 
into  court  to  be  applied  on  said  judgment. 
All  costs  to  be  taxed  againat  the  plaintiff. 

Fawoett,  Barnes,  and  Hamer,  JJ,  mt 

sitting. 


NEW  MEXIOO  eUPBEMB  OOUKT. 

STATE  OF  NEW  MEXICO  EX  REL.  PAR- 
SONS MINING  COMPANY 

V. 

J.  T.  MoCLUBE,  District  Judge,  et  aL 

(—  N.  M.  — ,  138  Pae.  1063.) 

Venne  —  tnuuitory  action  —  prooeed- 
Inc  against  insolvent  corporation. 

I.  A  proceeding  in  insolvency  against  a 

Headnotes  by  Pabxbr,  J. 

Nota,  —  Bight  of  receiver  to  UOce  prop- 
orty  from  posawton  of  etnmoer, 

I.  Scope  of  note,  745. 

II.  The  rule  in  general,  745. 
III.  Particular  applications. 

1.  Purchasers  or  assignees,  749. 

2.  Ofiicera  of  corporations,  751. 

3.  Sheriffs  or  other  receivers,  7S2. 

4.  Persons  claiming  lien  or  set- 

ofr.  7S3. 
B.  Trustee  or  agent,  764. 
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corporation  under  chapter  70,  Lavs  of  3906, 
ia  a  "transitory  action"  in  the  nature  of 
quo  waranio,  and  the  veaue  thereof,  under 
g  2960,  Comp.  Laws,  1887,  may  be  in  the 
wninty  where  either  the  plaintiff  or  the 
defendant  residea. 

Coarta  —  conAlcttnc  actions  —  prior  Ja- 

rlsdictlon. 

2.  As  between  courts  of  concurrent  juriS' 
diction,  the  first  acquiring  jurisdietion  of 
the  subject-matter  of  an  action  is  permit- 
ted, with  certain  exceptions,  to  retain  it 
to  the  end.  Applied  to  one  district  court 
having  jurisdiction  of  an  insolvency  pro- 
ceeding against  a  corporation,  under  chap- 
ter  79.  Laws  of  1905,  in  which  a  mortgagee 
of  the  insolvent  corporation  is  made  a  par- 
ty defendant  and  answers,  setting  up  his 
mortgage,  and  another  district  court  in 
whieh,  pauiing  the  former  proceeding,  said 

IV.  Liability  of  receiver  for  wrongfully 
taking  possession,  766. 
V.  Theory  of  interference,  760* 

VI.  Writ  of  prohibition,  757. 

VII.  Miscellaneous,  768. 

/.  Scope  of  note. 

This  note  is  confined  to  cases  where  the 
receiver  attempted  to  take  property  held  by 
a  stranger,  either  without  authority  of  the 
court  or  under  authority  issued  in  a  sum- 
maiy  proceeding.  Oases  are  therefore  ex- 
cluded where  the  reeeirer  brought  an  action 
to  recover  possession.  The  note  does  not 
include  the  question  as  to  when  a  receiver 
should  be  appointed,  or  as  to  the  proper 
parties  in  applications  for  receivership. 
Cases  where  t«nporary  receivers  were  ap- 
pointed under  the  bankruptcy  act  are  ex- 
cluded, as  the  principles  involved  do  not 
appear  to  be  entirely  aimilar  to  those  in  or- 
dinary cases.  The  note  also  excludes  the 
question,  in  general,  of  interference  with  the 
receiver's  possession,  it  being  assumed  in  the 
note  that  the  receiver  is  seeking  to  acquire, 
rather  than  that  he  has  already  acquired, 
possession.  Several  cases  are,  however,  in- 
cluded where  the  third  party  was  summarily 
ordered  to  deliver  the  raopertr  to  the  re- 
ceiver, on  the  ground  that  sack  party  was 
interfering  with  tiie  reeeiver'a  eonstractive 
possession,  en:  had  taken  the  property  from 
tiie  reeelTer  and  must  restore  it  to  him. 

MI.  The  rule  In  generoL 

The  general  rule  is  In  accord  with  State 
sx  BEL.  Pabbons  Mir.  Oo.  t.  MoClvbb,  and 
ia  well  eatablished,  that  a  receiver  cannot 
ordinarily,  through  summary  proceedings, 
take  into  custody  property  found  in  the 
possession  of  strangers  to  the  record  claim- 
ing adversely.  Ex  parte  HoUis,  S9  Cal. 
405;  Havemeyer  t.  Superior  Ct  84  Cal.  327, 
10  L.R.A.  627,  18  Am.  St.  Rep.  192,  24  Pac. 
181;  Stuparich  Mfg.  Oo.  v.  Superior  Ot.  123 
CaL  eOO,  5S  Pac.  986;  Levi  v.  Karrick,  13 
Iowa,  844;  Metcalfe  v.  Commonwealth  Land 
tL  Lumber  Oo.  113  Ky.  752,  68  8.  W.  1100; 
Olmsted  v.  Rochester  A  P.  R.  Co.  46  Hun, 
552,  12  N.  Y.  S.  R.  661;  Re  Mnehlfeld,  16 
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mortgagee  has  obtained  a  decree  of  fore- 
closure and  sale  of  the  insolvent's  property 
thereunder,  the  former  district  court  la  en* 
titled  to  retain  the  jurisdiction  first  ac- 
quired by  it,  and  to  administer  said  estate, 
to  the  exclusion  of  any  such  decree  hy  the 
latter  court. 

Receiver  —  property  in  custody  of 
stranger  —  rights  —  determination. 
3.  A  receiver  cannot  ordinarily  take  into 
custody  prepay  found  in  possession  of  a 
stranger  to  the  record,  claiming  title.  But 
where  such  stranger  intervenes  in  the  re- 
ceivership proceedings,  and  submits  his 
rights  to  the  court  for  adjudication,  he  ia 
not  entitled  to  a  writ  of  prohibition  to  re- 
strain the  court  from  determining  those 
ri^ts. 

(May  1ft,  1918.) 

App.  Div.  401,  45  N.  Y.  Supp.  16;  Burger  v. 
Tobias,  1  Ch.  Sent.  6. 

The  principles  upon  which  theea  eases 
generally  rest  are  that  the  receiver  merely 
stands  in  the  place  of,  and  has  no  greater 
rights  than,  the  party  over  whose  property 
be  haa  been  fuipointed  receiver;  that  every- 
one is  entitled  to  his  day  in  court;  and  that 
summary  proceedings  are  not  suitable  to  try 
conflicting  claims  to  title. 

The  courts  have  frequently  pointed  out 
that  the  proper  course  to  pursue  in  cases 
where  a  Receiver  desires  to  obtain  possession 
of  property  in  the  hands  of  a  stranger  to  the 
suit,  claiming  adversely,  is  either  for  the 
receiver  to  bring  an  action  against  the  third 
party,  or  for  uie  plaintiff  to  make  him  a 
party  to  the  auit  and  have  the  receiverahtp 
extended  as  to  him.  Wheaton  v.  Daily 
Teleg.  Co.  69  0.  0.  A.  427,  124  Fed.  61; 
Steele  t.  Walker,  116  Ala.  485,  67  Am.  St. 
Rep.  62,  21  Sff.  942;  State  Bank  v.  First 
Nat.  Bank.  34  N.  J.  Eq.  450;  Green  v. 
Hicks,  I  Barb.  Ch.  309 ;  Olmsted  v.  Roches- 
ter &  P.  R.  Co.  46  Hun,  552,  12  N.  Y.  S.  R. 
551;  Re  Muehlfeld,  16  App.  Div.  401,  45 
N.  Y.  Supp.  16;  Robeson  v.  Ford,  8  Edw. 
Ch.  441 ;  Cassilear  v.  Simons,  8  Paige,  273 ; 
Parker  v.  Browning,  8  Paige,  386,  35  Am. 
Dec.  717;  State  ex  rel.  Boardman  v.  Ball, 
5  Wash.  387,  84  Am.  St  Rep.  866,  31  Pac. 
975. 

And  in  proceedings  supplementary  to  ex- 
ecution, where  the  question  has  sometimes 
arisen  whether  the  court  could  summarily 
determine  conflicting  elaims  to  property  in 
the  poBsesuon  of  the  judgment  debtor  or  of 
strangers  to  the  action,  the  rule  has  been 
laid  down  in  the  following,  among  possibly 
other,  eases,  that  the  question  could  not  be 
so  determined,  but  that  the  proper  course 
was  to  appoint  a  receiver  who  should  bring 
an  action  to  test  the  question  of  ownership: 
Teller  v.  Randall,  40  Barb.  242;  West  Side 
Bank  v.  Pugsley,  47  N.  Y.  368 ;  Rodman  v. 
Heniy,  17  N.  Y.  482;  Crounse  v.  Whipple, 
34  How.  Pr.  333;  Stewart  v.  Foster,  1  Hilt 
506;  Thompson  v.  Sage.  47  Misc.  357,  94 
N.  Y.  Supp.  31;  Sherwood  v.  Buffalo  k  N. 
Y.  City  R.  Co.  12  How.  Pr.  136;  Friedman  v. 
Stein,  138  N.  Y.  Supp.  928;  People  ex  rel. 
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APPUGATION  for  a  writ  <a  prohitHtion 
to  prevent  respondent  u  judge  of  the 
District  Court  of  Chares  Counfy  frwn  pro- 
ceeding with  an  action  againat  the  Eagle 
Mining  &  Improrement  Company.  Writ 
denied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Wilson,  Bowman,  A  I>nnlmT7, 

for  relator; 

Where  the  want  of  jurisdiction  appears 
upon  the  record,  the  question  of  want  ci 
jurisdiction  may  be  raised  at  any  time, 
even  after  judgment,  and  submission  of  the 
party  to  jurisdiction  is  no  waiver. 

2  Street,  Fed.  Eq.  Fr.  820;  2  Spelling, 
Extr.  Kem.  2d  ed.  f  1755;  High,  Extr. 
Legal  Kem.  g  762;  Thomson  Tracy,  00 
N.  Y.  31. 


.  The  unlawful  asanmption  of  jarisdiction, 
either  of  the  entire  cause  or  subject^nat- 
ter,  or  of  something  collateral  or  incident 
thereto,  is  the  criterion  by  which  to  de- 
termine whether  the  prohibition  ia  the 
proper  remedy. 

Thomas  t.  Mead,  36  Mo.  232;  Oasby 
Thnnpson,  42  Mo.  138;  State  ▼.  Prie^  8 
N.  J.  L.  368;  Feeble  ex  leL  New  Tf^ 
Consol.  Stage  Co.  t.  Common  Pleas  CL  43 
Barb.  278;  Jasper  County  v.  Spitler,  13 
Ind.  235;  People  ex  reL  Scannell  t.  Whit- 
ney, 47  Cal.  684. 

The  order  appointing  a  receiver  is  in- 
valid and  without  effect,  if  it  fails  to  com- 
ply with  the  statute. 

Dreyspring  v.  Loeb,  113  Ala.  263,  21  So. 
73;  Capital  City  Water  Co.  t.  Weatherly, 


Williams  v.  Hulburt,  6  How.  Pr.  446; 
Edgarton  v.  Hanna,  11  Ohio  St.  323. 

But  where  the  property  is  in  the  possesr 
sion  of  a  lessee  who  accepts  the  lease  with 
knowledge  of  the  appointment  of  the  re- 
ceiver, the  latter  may  obtain  possession  by 
summary  proceedings.  Thornton  v.  Wash- 
ington Sav.  Bank,  76  Va.  432.  It  was  said : 
"As  a  general  rule,  the  court  will  not  intei^ 
fere  in  a  summary  way  as  against  the  pos- 
session of  a  stranger  to  the  action  claiming 
by  paramount  title,  but  will  leave  the  ques- 
tion of  title  to  be  tried  by  a  proper  action 
to  be  brought  for  that  purpose.  When, 
however,  the  possession  is  withheld  by  per- 
sons who  are  parties  to  the  suit,  or  by 
otiiers  claiming  nnder  such  parties,  with 
notice  of  the  appointment  of  the  receiver, 
there  can  be  no  question  as  to  the  authority 
of  the  court  to  interfere  in  a  summary  way, 
and  enforce  its  order  for  the  surrWder  of 
the  property  by  attaelmunt  ^r  by  a  writ  of 
possession." 

That  the  rule  laid  down  above,  that  a 
receiver  cannot,  by  summary  methods,  take 
property  from  the  posBession  of  a  stranger 
claiming  adversely,  does  not  apply  where 
the  property  is  claimed  by  a  mere  agent  or 
trustee  who  claims  no  adverse  interest,  see 
cases  under  III.  5,  infra. 

And  in  Prentiss  v.  Brennan,  2  Grant,  Ch. 
(U.  C.)  322,  it  was  said:  "When  the 
court  appoints  sequestrators  or  a  receiver, 
the  daty  devolves  upon  it  of  putting  its  own 
officers  in  possession  of  the  property  which 
the  appointment  was  intended  to  affect, 
and  it  will  not  shrink  from  the  performance 
of  this  duty,  although  it  may  involve  an 
adjudication  upon  the  rights  of  third  per- 
sons ;  and  it  is  possible  that  when  the  sub- 
ject is  thoroughly  investigated,  and  the  law 
upon  it  finally  settled,  it  may  be  found  that 
the  distinction  whioh  has  been  adverted  to 
is  not  wholly '  without  foundation, — namely, 
that  where  the  property  of  which  possession 
is  sought  is  in  the  possession  of  the  de- 
fendant to  the  suit,  or  his  agent  or  tenant, 
or  a  person  claiming  in  privity  of  title 
under  him,  the  court  will  in  the  first  in- 
stuice  undertake  the  determination  of  the 
right,  having  it  in  its  power  to  direct  the 
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institution  of  l^al  proceedings  for  the  in- 
formation of  its  conscience,  should  it  be 
found  necessary;  but  that  where  the  prop- 
erty in  questitm  is  claimed  a  third  party, 
by  title  paramount  or  adverse,  it  will  in  all 
cases  direct  an  action  or  suit  to  be  com- 
menced and  prosecuted  for  the  establishment 
of  the  defendant's  title  against  the  adverse 
claimant."  The  court  also  said  it  was  care- 
ful not  to  dispose  of  the  question  of  prop- 
erty upon  motion  except  in  simple  cases. 
In  that  case,  where  there  was  a  conflict  in 
the  evidence  as  to  the  third  park's  rights 
to  the  property,  it  was  held  that  it  was  im- 
proper to  decide  the  question  uptm  motion, 
but  that  a  suit  should  be  brought  for  tiiat 
purpose. 

But  in  Davis  v.  Briggs,  52  Hun,  614,  1 
Silv.  Sup.  Ct.  326,  6  N,  Y.  Supp.  323,  it 
was  held  that  where  a  third  party  sets  up 
a  claim  to  the  property  under  an  agreement 
which  is  void  upon  its  face,  the  court  may. 
in  proceedings  supplementary  to  execution, 
order  such  party  to  deliver  the  property  to 
the  receiver  appointed  in  the  proceedings. 
It  was  said,  however,  that  had  the  third 
party  made  a  claim  to  the  property  other 
than  under  an  agreement  void  upon  its 
face,  a  suit  would  have  been  necessary  to 
determine  the  rights  of  the  parties. 

A  receiver  is  not  justified  in  taking  pos- 
session by  summary  metliods  of  property  in 
the  possession  of  a  third  party  claiming 
title  or  an  interest  therein,  on  the  thewy 
that  the  rights  of  such  party  will  be  fully 
protected  in  the  receivers  hands,  since  the 
holder  of  the  property  under  such  circum- 
stances has  a  right  to  retain  possession  and 
management  of  the  property  undisturbed  by 
an  order  to  which  he  is  a  stranger.  Reed 
V.  Baker.  42  Mich.  272,  3  N.  W.  968,  holdii« 
that  the  court  had  no  power  to  make  aa 
order  against  an  assignee  who  was  a 
stranger  to  the  suit,  declaring  the  assign- 
ment void  and  directing  the  defendant  ia 
the  suit  to  assign  the  property  to  the  re- 
ceiver ;  State  ex  rel.  J.  M.  Arthur  Mach.  Co. 
V.  Superior  Ct.  7  Wash.  77,  34  Pac.  430. 
I  holding  that  a  writ  of  prohibition  would 
'  issue  to  restrain  a  court,  through  its  re- 
ceiver, from  summarily  taking  possession 
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108  Ala.  412,  IS  So.  841;  Higb,  Receivera, 
4th  ed.  158;  23  Am.  &  Eng.  Enc.  Law, 
1047;  Montgomery  v.  Merrill,  18  Mich.  338; 
FleiBchauer  t.  Dittenhoefer,  17  Jones  k  8. 
311. 

Where  there  ia  no  injunctim  against  the 
institution  of  actions  against  an  insolvent 
corporation,  any  person  having  claims 
against  it  maj  prosecute  them  to  final 
judgment. 

Warner  v.  Imbeau,  63  Kan.  41S,  65 
Pae.  648 ;  Allen  T.  Olympia  Light  k  P.  Co. 
13  Wash.  807,  43  Fac.  66. 

Until  a  receiver  was  duly  appointed  and 
qualified,  no  jurisdiction  over  the  res  at- 
tiaehed  to  the  district  court  for  Chaves  coun- 
ty, and  said  court  could  not  administer  the 
property  of  the  Eagle  Mining  ft  Improve- 

of  property  held  by  a  sheriff  under  prior 
attachment.  See  also  Pease  v.  Smith,  63 
111.  App.  411,  under  IL  8,  infra. 

In  Wheaton  T.  Daily-  Teleg.  Co.  S0  C.  C. 
A.  427,  124  Fed.  61,  also,  the  court  ruled 
against  the  contention  that  property  in  the 
possession  of  a  stranger  claiming  the  right 
of  set-off  should  be  delivered  to  a  receiver 
upon  summary  order,  because,  if  it  ulti* 
mately  appeared  that  the  third  party  was 
<'ntitled  thereto,  the  court  would  make  res- 
titution. It  was  said  that,  as  r^ards 
parties  to  the  action,  it  is  largely  within 
the  discretion  of  the  court  whether  the 
custody  of  the  assets  shall  be  changed;  but 
if  it  is  in  the  possession  of  a  third  party 
claiming  adversely,  the  receiver  cannot  in- 
terfere with  the  possession  except  by  suit 
making  the  stranger  a  party  to  the  action. 

In  State  Bank  v.  First  Nat.  Bank,  34  N. 
J.  Eq.  450,  it  was  said  that  the  institution 
of  a  proceeding  petition  is  limited  to 
those- instances  in  which  the  legislature  has 
expressly  authorized  its  use,  or  in  which 
such  use  has  the  sanction  of  long-estab- 
lished practice. 

It  has  been  said  that  in  some  cases  the 
order  appointing  the  receiver  directs  him  to 
take  possession  of  certain  specific  property, 
and  that,  in  such  cases,  it  has  haen  held 
that  the  person  holding  the  property  could 
not  question  the  authority  of  the  receiver 
under  the  order ;  but  that  no  case  had  been 
found  holding  that  the  receiver,  without 
other  authori^  than  that  of  the  order  ap- 
pointing him,  bad  the  right  to  interfere 
with  personal  property  in  the  [wesession  of 
third  persons  under  claim  of  title.  State 
ex  rel.  Hunt  v.  Superior  Ct.  8  Wash.  210, 
25  L.R.A.  354,  35  Pac.  3087,  holding  that 
a  writ  of  prohibition  would  issue  to  re- 
strain interference  by  a  receiver  of  a  cor- 
poration with  property  in  the  possession  of 
strangers  to  the  suit  holding  the  property 
under  a  valid  attachment  issued  prior  to 
the  receivership  proceedings,  where  the  or- 
der appointing  the  receiver  simply  directed 
him  to  take  the  property  of  the  corporation. 
This  case  was  aj^roved  and  followed  in 
State  ex  rel.  Shelly  v.  Superior  Ct.  8  Wash. 
659,  3S  Pac.  1092. 
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ment  Company  to  the  exclusion  of  other 
courts  having  jurisdieUon  of  the  rea,  until 
the  Teeeiver  had  qualified. 

The  order  appointing  the  receiver  and 
entering  the  injunction  nuno  pro  tuno  as 
of  September  18,  1908,  cannot  affect  any 
intervening  valid  rights  acquired  by  the 
Parsons  Mining  Company,  and  the  court  of 
Chaves  county  had  no  jurisdiction  to  enter 
such  order. 

Black,  Judgm.  2d  ed.  %  130;  Grover  v. 
Hawthorne,  62  Or.  69,  121  Pac.  805;  Wil- 
merding  v.  Corbin  BI^.  Co.  126  Ala.  268, 
28  So.  640;  Perkins  V.  Hayward,  132  Ind. 
95,  31  N.  E.  670. 

The  property  was  not  in  euatodia  legia 
at  the  time  of  the  foreclosure  proceedings. 

But  in  Havemeyer  v.  Superior  Ct  84  Cal. 
327,  10  L.R.A.  627,  18  Am.  St.  Rep.  192,  24 
Pac  121,  it  was  said  that,  even  in  eaaea 
where  a  specific  description  of  the  property 
is  appropriate  in  an  order  of  the  court  ap- 
pointmg  a  receiver,  the  receiver  has  no  right 
to  take  property  from  the  possession  of  a 
stranger  to  the  action. 

It  has  been  said  that  it  is  not  necessary 
in  any  case  for  the  receiver  to  put  himself 
in  a  situation  where  he  is  not  entitled  to 
the  full  protection  of  the  court;  as  he  is 
under  no  obligation  to  attem[^  to  take 
property  out  of  the  possession  of  a  third 
person,  or  even  out  of  the  possession  of  the 
defendant  himself,  by  force  and  without  an 
express  order  of  the  court  directing  him  to 
do  BO.  Parker  v.  Browning,  8  Paige,  380, 
35  Am.  Dec.  717 ;  Davies  v.  Davies,  20  Abb. 
N.  C.  m. 

It  has  been  said,  also,  that  a  receiver, 
although  an  officer  of  the  court,  is  entitled 
to  no  privilege  that  would  not  be  accorded 
to  any  other  suitor;  that,  in  seeking  relief, 
he  must  come  the  same  process  that 
other  suitors  are  required  to  use,  and  must 
prosecute  his  suit  in  the  same  manner  that 
anv  suitor  would  be  required  to  do.  State 
Bank  v.  First  Nat.  Banle,  34  N.  J.  Eq.  450. 

A  court  has  no  power  to  issue  an  order 
to  a  sheriff  to  put  a  receiver  into  possession 
of  property  held  by  a  stranger  to  tne  action, 
without,  at  least,  giving  the  latter  an  op- 
portunity to  show  cause  against  the  order. 
St  Louie,  K.  &  S.  R.  Co.  v.  Wear,  135  Mo, 
264,  33  L.R.A.  341,  36  S.  W.  366,  658. 

A  court  cannot  punish  for  contempt  a 
stranger  to  a  suit  in  which  a  receiver  is  ap- 
pointed, who  claims  title  to  the  property, 
for  refusal  to  comply  with  a  summary  or- 
der to  deliver  it  to  the  receiver,  but  the 
latter  should  reaort  to  his  r«nedy  by  action. 
White  V.  Gates,  42  Ohio  St  109.  In  this 
case  the  party  in  possession  was  the  wife 
of  the  defendant  to  the  suit,  and  claimed 
the  property  as  a  gift  from  her  husband; 
and  the  court  had  found,  before  making  the 
order  upon  her  to  deliver  the  property,  that 
it  had  been  placed  in  her  hands  for  the  pur- 
pose of  defrauding  his  creditors.  But  it 
was  said  that,  however  plain  it  might  seem 
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and  jurisdiction  had  not  attached  to  the 
res  at  the  time  of  said  proceedings. 

Erie  R.  Co.  v.  Ramsey,  46  N.  Y.  637; 
Waters-Pierce  Oil  Co.  v.  State,  47  Tex. 
Civ.  App.  162,  103  8.  W.  838;  Re  Schuyler's 
Steam  Tow  Boat  Co.  138  N.  Y.  169,  20 
L.R.A.  391,  32  N.  E.  623;  Squire  T.  Prince- 
ton Lighting  Co.  72  N.  J.  Eq.  883,  15  L.RJ^. 
(N.S.)  657,  68  Atl.  176;  Minchin  v.  Second 
Nat.  Bank,  36  N.  J.  Eq.  436;  Eagle  Min. 
&  ImproT.  Co.  V.  Lund,  16  N.  M.  696,  113 
Pac.  840. 

Courts  have  refused  to  consider  property 
as  in  the  custody  of  the  law  from  the  time 
of  the  institution  of  the  suit  and  the  serv- 
ice of  process  on  the  defendant. 

MiDchio  T.  Second  Nat.  Bank,  36  N.  J. 
Eq.  438;  Grahun  Button  Co.  t.  Spielmann, 

to  the  court  that  the  claim  of  ownership 
was  wholly  unfounded,  while  it  might  or- 
der the  person  having  the  property  in  his 
possession  to  deliver  it  to  the  receiver,  it 
had  no  power  to  enforce  the  order  as  for  a 
contem[^. 

And  in  Tapscott  v.  Lyon,  103  Cal.  207,  37 
Pac.  225,  the  court  aaid  it  was  well  settled 
that  where  the  order  did  not  expressly 
direct  the  receiver  to  take  the  specific  prop- 
erty, but  to  take  possession  only  of  all  the 
assets,  and  to  institute  suit  to  recover  the 
property  in  question,  the  receiver  had  no 
right  to  seize  property  in  the  possession  of 
a  stranger  claiming  title,  however  manifest 
the  fraud  through  which  it  was  acquired; 
that  the  receiver's  duty  was  to  donand  the 
property,  and  upon  a  refusal  to  bring  suit 
for  recovery. 

A  stranger  who,  believing  that  property 
in  his  poBseesion  belongs  to  another  than  a 
corporation  for  which  a  receiver  is  ap- 
pointed, refuses  in  good  faith  to  comply 
with  the  receiver's  demand  for  the  property, 
ia  not  guilty  of  contempt  of  court.  State  v. 
Denham,  SO  Wash.  643.  71  Pae.  106. 

-An  order  directing  the  receiver  to  take 
property  in  the  possession  of  a  stranger  to 
the  suit  haa  been  said  to  be  void  as  against 
the  latter.  Metcalfe  t.  Commonwealth 
Land  A  Lumber  Co.  118  Ky.  761.  88  S.  W. 
1100. 

And  in  Hook  v.  Bosworth,  12  C.  C.  A. 
208.  24  U.  S.  App.  341,  64  Fed.  443,  the 
court  aaid  It  eonld  not  assent  to  the  proposi- 
tion that  such  an  order  was  ▼oidable  merely, 
and  not  void. 

In  Kidder  v.  Beavers,  33  Wash.  635,  74 
Pac.  819,  where  it  was  held  that  a  chattel 
mortgagee  might  seize  the  property  when 
it  was  not  in  the  actual  or  constructive  pos- 
session  of  a  corporation  or  its  receiver,  the 
court  said:  "Since  the  corporation  was 
neither  in  the  actual  nor  constructive  pos- 
session of  the  property  in  dispute,  the  re- 
ceiver, by  his  appointment,  took  no  greater 
right  than  a  right  to  acquire  possession  in 
one  of  the  methods  which  might  have  been 
pursued  by  the  corporation  itself,  had  a 
receiver  not  been  appointed.  .  .  .  The 
remedy  of  the  receiver,  under  tho  facta 
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50  N.  J.  Eq.  120,  24  AtL  571;  Merry  v. 
Wilcox,  92  Hun,  210,  36  N.  Y.  Supp.  1050; 
Re  Waterbury,  8  Paige,  380;  VanAlstyne 
V.  Cook,  26  N.  Y.  489;  Re  Oies  Litho- 
graphic Co.  7  App.  Div.  650,  40  N.  Y.  Supp. 
146;  Jones  v.  Arena  Pub.  Co.  171  Mas*. 
22.  50  N.  E.  16;  Smith  v.  Sioux  City  Nur- 
sery &,  Seed  Co.  109  Iowa,  61,  79  N.  W. 
457;  Clark  t.  Broekway,  1  Abb.  App.  Dec 
351 ;  Re  Lewis  ft  F.  Mfg.  Co.  89  Hun,  208, 
34  N.  Y.  Supp.  9SS;  Temple  v.  Glaegow. 
25  C.  0.  A.  640.  42  U.  B.  App.  417,  80  Fed. 
441;  Horn  T.  Fere  Marquette  &.  Co.  151 
Fed.  626., 

Mr.  Eiorln  G.  Collins,  also  for  relator: 
The  action  in  the  district  court  of  Chaves 
county  was  and  is  in  rem. 

shown,  was  the  same  as  that  of  any  indi- 
vidual interested  in  the  foreclosure.'' 

The  rights  of  third  parties  claiming  ad- 
versely cannot  he  summarily  determined  up- 
on a  petition  in  proceedings  supplementary 
to  execution,  and  a  receiver  appointed  to 
take  charge  of  and  sell  the  property  to 
satisfy  the  judgment,  where  a  atatute  pro- 
vided that  if  it  appears  that  a  party  alleged 
to  have  property  of  the  jud^ent  debtor 
claims  an  adverse  interest  therein,  the  court 
may  authorize  the  judgment  creditor  to  in- 
stitute an  action  therefor,  and  forbid  the 
transfer  of  the  property  until  final  judg- 
ment, the  power  of  the  court  to  make  orders 
in  such  proceedings  being  limited  to  those 
named  in  the  statute.  Bpanlding  v.  Coeur 
IVAlene  B.  ft  Nav.  Co.  6  Idaho,  638,  59  Pae. 
426. 

In  Republic  L.  Ins.  Co.  v.  Swigert,  136 
111.  150,  12  L.R.A.  328,  26  N.  E.  680,  it  was 
aaid  that  it  could  hardly  be  claimed  that  a 
court  of  chancery,  in  the  absence  of  legis- 
lative sanction,  is  authorized  to  clothe  its 
receivers  with  power  to  seize  and  enforce  a 
property  right  which  belonged  only  to 
parties  who  were  not  before  the  court  nor 
asking  its  assistance. 

-  And  in  Christie  v.  Burns,  83  111.  App.  514. 
the  court  said  that  the  order  appointing  a 
receiver  gives  him  no  authori^  as  against 
the  righto  of  parties  over  whom  the  court 
has  not  acquired  jurisdiction;  that  the 
court  cannot  summarily  determine  the 
rights  ctf  parties  in  possession  who  claim 
under  deeds  alleged  to  have  been  ezeented 
and  delivered  before  the  proceedings  were 
instituted,  when  they  have  not  been  sub- 
jected to  the  jurisdiction  of  the  court. 

It  was  held  in  Mu^rove  v.  Gray,  123  Ala. 
376,  82  Am.  St.  Rep.  124,  26  So.  643,  that 
the  fact  that  the  corporation  for  which  a 
receiver  wae  appointed  had  been  dissolved 
did  not  affect  the  question  whether  the  re- 
ceiver could  proceed  summarily  to  take 
propeii?  from  a  stranger  to  the  suit  claim- 
ing to  hold  it  under  contract  with  the  cot- 
poration ;  since,  from  all  that  appeared,  the 
contract  might  be  of  such  a  nanue  that  the 
dissolution  would  not  affect  the  rights  of 
third  partiee  claiming  under  It. 

Digitized  byGoOglC 


1913. 


STATE  EX  EEL.  PARSONS  MIN.  00.  T,  McCLURE. 


749 


Brown,  JurUdtction,  chap.  6,  p.  232,  fi 
68. 

An  action  m  rem  must  be  brought  in  the 
counfy  in  which  the  ru  or  a  portion  thereof 
is  Bituated. 

Jemez  Land  Co.  v.  Garcia,  15  N.  M.  318, 
107  Pac.  683;  TurriJl  v.  Walker,  4  Mich. 
177;  Re  Jewett,  69  Kan.  830,  77  Pac  667; 
Vickery  v.  Omaha,  K.  C,  k,  E.  R.  Co.  93 
Mo.  App.  1;  Security  Mut.  L.  Ins.  Co,  ▼. 
ReM,  76  Neb.  141,  108  N.  W.  1037;  Etowah 
Mill.  Co.  T.  Crenahaw,  116  Ga.  406,  42  8. 
E.  709;  Hammel  v.  Fidelity  Mut.  Aid  Asbo. 
42  Waah.  448,  86  Pac.  35;  Dwelle  t.  Hinde, 
18  Ohio  C.  C.  618,  8  Ohio  C.  D.  177;  Atkins 
T.  Fraker,  32  Wis.  510;  Watts  v.  White, 
13  Cal.  321,  13  Mor.  Min.  Rep.  11;  Wil- 
liams T.  Ewing,  31  Ark.  234;  Slontgomery 

In  Comer  v.  Felton,  10  0.  C.  A.  28.  22  U. 
S.  App.  813,  61  Fed.  731,  it  was  said  that 
a  writ  of  aBsistance  to  put  a  receiver  in 
the  possession  of  property  should  not  be 
issued  against  any  but  a  party  to  the  suit 
in  which  it  is  sought,  his  privies,  or  one 
coming  into  possession  during  the  suit. 

Wliere  a  receiver  appointed  by  a  Federal 
court  IB  in  poBsessioa  of  property,  a  re- 
ceiver subsequently  appointed  by  a  stste 
court  will  not  be  put  into  poss^Ion 
through  a  writ  of  assistance  from  the  state 
court;  and  the  fact  that  the  jurisdiction  of 
the  Federal  court  is  denied  does  not  affect 
the  rule.  Gelpeke  t.  Milwaukee  £  H.  R.  Co. 
11  Wis.  454.  It  was  said  that  the  author- 
ities "onl^  go  to  the  extent  of  allowing  the 
writ  against  third  persons  under  circum- 
stances where  it  is  clear  that  Bueh  third  per- 
sons went  Into  possesBion  pendente  lite,  and 
claimed  under  the  parties  to  the  suit  by 
title  accruing  subsequent  to  its  commence- 
ment; or  when,  if  their  title  was  para- 
mount, the  possession  was  subsequent,  and 
was  taken  by  fraud  and  collusion  with  the 
parties  to  the  action,  and  for  the  purpose 
of  defeating  its  objects;  or  when  it  was  evi- 
dent that  such  third  person  had  no  posses- 
sory  rights  whatever.  I  know  of  no  case 
where  it  has  been  adjudged  that  the  pos- 
session of  a  stranger  who  sets  up  a  superior 
title,  in  pursuance  of  which  he  claims  to 
have  entered  and  to  hold,  might  be  thuB 
disturbed.  In  such  cases  it  has  been  the 
uniform  rule  to  leave  the  parties  to  their 
remedy  by  action." 

In  Hook  V.  Bosworth,  12  C.  C.  A.  208,  24 
U.  S.  App.  341.  64  Fed.  443,  it  was  held 
that,  since  a  receiver  should  not  have  been 
appointed' for  a  corporation  which  was  not  a 
party  to  the  suit,  there  conid  be  no  recovery 
by  toe  receiver  in  a  summary  proceeding  by 
petition,  of  money  in  the  possession  of  the 
corporation.  The  court  said:  "We  should 
do  violence  to  a  fundamental  principle  of 
the  law  to  uphold  the  right  of  receivers  of 
one  corporation  to  take  poBsession  of  the 
property  of  another  not  a  party  to  the  suit 
In  which  sneh  appointment  is  made.  No 
one  should  be  conelnded  without  his  day  in 
court'*  I 
47  L.B^fN.BJ 


T.  Commercial  Bank,  Smedes  &.  M.  Ch.  632 ; 
Webber  v.  Truax,  1  N.  Y.  City  Ct.  Eep. 
242;  Bunch  v.  Bunch,  26  Ind.  401;  Ring 
V.  McCoun,  10  N.  Y.  268;  Elwyn  T.  Jack- 
son, 14  La.  411. 

The  court  not  having  jurlsdieUon  of  the 
res,  and  the  rea  not  being  under  the  control 
of  the  court,  all  orders  made  by  it  were  null 
and  void. 

2  Chitty,  Gen.  Fr.  807;  Renaud  t.  Con- 
selyea,  6  How.  Pr.  K.  8.  348;  Park  Brou. 
ft  Co.  v.  Oil  City  Boiler  Works,  204  Pa. 
453.  64  Atl.  334. 

A  writ  of  prohibition  should  be  granted, 
because  the  district  court  of  Chaves  county 
never  had  jurisdiction  to  appoint  a  receiver. 

Haveme^yer  T.  Superior  Ct.  84  Cal.  327, 

III.  Bartieulur  appl*oaUana. 

1.  Purchasers  or  tutaigneea. 

A  receiver  cannot  upon  motion  question 
the  validity  of  a  transfer  of  the  property 
made  prior  to  his  appointment,  where  the 
assignee  Is  not  a  party  to  the  action.  Re 
Castle.  41  Hun.  637,  2  N.  Y.  S.  R.  362. 

A  purchaser  In  possession  who  is  a 
stranger  to  the  suit  is  not  guilty  of  con- 
tempt of  court  for  refusing  to  surrender  the 
property  to  a  receiver  who  was  not  directed 
to  take  possession,  but  only  to  complete  a 
sale  of  the  property  and  hold  the  proceeds 
subject  to  the  order  of  the  court.  Ward- 
law  V.  Herrington,  125  Oa.  828,  64  S.  E.  699. 

Where  it  appears  that  money  in  the  pos- 
session of  a  third  person  has  h«ea  assigned 
by  the  judgment  debtor,  and,  at  the  time 
of  the  appointment  of  a  receiver  in  the  pro- 
ceedings supplementary  to  execution,  dopt 
not  belong  to  the  debtor,  a  third  party  in 
possession  iB  not  in  contempt  as  violating 
an  injunction  restraining  him  from  partin;; 
with  property  of  the  debtor,  bj  paying  the 
same  to  the  assignee,  and  refusing  to  comply 
with  the  receiver's  demand  for  the  property. 
Re  Duryea,  17  App.  Div.  640,  46  N.  Y.  Supp. 
703. 

In  People  T.  United  States  Law  Blank  ft 
Stationery  Co.  24  Misc.  635,  63  N.  Y.  Suim. 
852,  where  the  court  denied  a  motion  to 
punish  for  contempt  an  assignee  of  a  cor- 
poration for  refusal  to  deliver  property  to 
its  receiver,  it  was  said  that,  the  title  of 
the  assignee  being  apparently  valid,  the 
remedy  of  the  receiver  was  by  action. 

In  Brown  T.  OUmore^  10  How.  Pr.  627, 
persons  who,  under  direction  of  a  receiver, 
seized  property  In  the  possession  of  a  third 

rarty  claiming  title  as  purchaser,  were  held 
table  for  damages.  In  regard  to  the  con- 
tention that  the  alleged  sale  was  fraudu- 
lent, the  court  said  that  this  was  an  Issue 
which  could  not  be  litigated  in  this  action; 
that  the  question  here  was  whether  the  sale 
was  valid  <Nf«r  partee;  that,  while  it  was 
true  the  receiver  not  only  stood  in  tiie  place 
of  the  debtor,  but  represented  tiir  creditors, 
in  neither  e^aeily  was  he  iggtifled  in 
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10  LJlji.  m,  18  Am.  Si.  Rep.  182,  24 
Fac.  121. 

1'here  wu  no  Its  pendens  when  the  Par- 
Bona  Mining  Company  bought  this  property, 
of  which  the  receiver  is  now  in  posseBsion. 

Paine  v.  Root,  121  111.  82,  13  N.  E.  541 ; 
Wade,  Notice,  §  351;  Andrews  Paschen, 
67  Wis.  414,  30  N.  W.  712;  San  Jose  T. 
Fulton,  46  Cal.  319;  Freeman,  Judgm.  2d 
ed.  S  198. 

The  relator  having  been  a  purchaser  in 
the  open  market  from  one  buying  at  a 
judicial  sale  (the  court  having  full  and 
plenary  jurisdiction),  and  having  gone  into 
possession,  must  have  a  trial  of  the  right 

forcibly,  seizing  the  property  after  it  bad 
been  sold,  and  the  sale,  by  an  actual  and 
complete  transfer,  had  been  made  valid  as 

between  him  and  his  vendor;  that  as  rep- 
resenting the  vendor,  the  receiver  could  not 
impeach  his  own  transfer,  and  as  represent- 
ing the  creditors,  he  could  not  adopt  the 
course  in  question,  because,  even  if  trans- 
ferred with  a  design  to  delay  and  defraud 
them,  the  property  did  not  for  that  reason 
belong  to  them,  so  tbat  they  or  their  rei>re- 
Hntatives  could  exercise  an  absolute  and  im- 
mediate control  over  it;  that  the  only  way 
the  receiver  could  intervene  in  behalf  of  the 
creditors  would  be  hy  instituting  a  suit  to 
impeach  and  set  aside  the  transfer. 

In  Robeson  v.  Ford,  3  Edw.  Ch.  441, 
where  the  property  had  been  sold  and  left 
by  the  purchaser  in  the  possession  of  an 
agent  for  use  by  the  former  owner,  it  was 
held  that  the  receiver  of  the  latter  could 
not,  by  summary  prooeedingB,  take  posses- 
sion of  the  same. 

•  In  National  Bank  v.  Goolsl^,  12  Tex.  Civ. 
Ai^i.  362,  35  S.  W.  713,  an  fnjunetion  was 
issued  to  restrain  a  receiver  from  taking 
property  from  a  stranger  who  had  pur- 
chased and  taken  possession  before  the  in- 
stitution of  the  receivership  action. 

Although  stockholders  in  an  action  for 
the  appointment  of  a  receiver  of  a  corpora- 
tion appear  in  opposition  to  the  appoint- 
ment of  the  receiver,  they  are  not  parties  to 
the  action  in  the  sense  that  the  court  can 
summarily  order  the  receiver  put  into  pos- 
session of  property  held  by  them  under 
claim  of  ownership  by  a  conveyance  from 
the  corporation.  Havemever  v.  Superior 
Court,  84  Cal.  327,  10  L.R.A.  627,  18  Am. 
St.  Rep.  192,  24  Pac.  121.  The  court  said 
that  the  stockholders  were  not  parties  in 
their  character  as  purchasers ;  that  it 
might  be  true  that  the  stockholders  of  a 
corporation  were  in  a  certain  sense  parties 
to  the  action  to  forfeit  its  franchise,  but 
they  were  not  parties  in  any  other  sense, 
than  that  they  were  bound  by  the  conse- 
quences of  such  judgment  as  the  court  had 
power  to  give;  that  the  corporation,  before 
its  dissolution,  could  sell  its  property  to 
its  stockholders,  and  if  the  latter  pur- 
chased and  entered  into  possession,  they 
had  the  same  right  in  their  eharaeter  as 
47  L.RJi.(N.S.) 


by  due  process  of  law  before  It  can  be  dis- 
possessed. 

McCombfl  v.  Merryhew,  40  Mich.  72fi; 
SUte  ex  rel.  Moses  v.  Mitchell,  2  Bail.  L. 
226;  Reg.  v.  County  Ct.  Judge,  L.  R.  20 
Q.  B.  Div.  167,  57  L.  J.  Q.  B.  N.  S.  136,  58 
L.  T.  N.  8.  64,  37  Week.  Rep.  174;  White 
V.  Gates,  42  Ohio  St.  Ill;  Mays  v.  Wherr\-, 
3  Tenn.  Ch.  34;  Sea  Ins.  Co.  v.  Stebbins, 
8  Paige,  667;  Baker  v.  Backus,  32  111.  80; 
Olmsted  v.  Rochester  &  P.  R.  Co.  46  Hun, 
562. 

Having  no  jurisdiction,  the  relator  is 
entitled  to  the  writ,  because  the  remedy  by 
appeal  would  be  too  slow  and  not  adequate. 

pUTChasers  tbat  uiy  other  strangers  would 
have. 

In  Metcalfe  v.  Commonwealth  Ijuid  & 

Lumber  Co.  113  Ky.  761.  68  S.  W.  IJOO,  it 
was  held  error  for  the  court  summarily  to 
dispossess  a  purchaser  of  the  property  at 
tax  sale,  who,  finding  no  one  in  possession, 
had  taken  peaceable  possession  thereof  after 
the  appointment  of  the  receiver,  the  court 
regarding  the  latter  as  not  in  actual  pos- 
session at  the  time  the  purchaser  took  con- 
trol, but  as  having  dispossessed  himself  by 
abandoning  the  property. 

In  Coleman  v.  Salisbury,  62  Qa.  470,  it 
was  held  that  the  court  properly  refused  to 
issue  a  summary  order  for  the  payment  to 
a  receiver  of  a  sum  of  money  which  had 
been  deposited  upon  interest  with  a  bank, 
subject  to  the  order  of  the  court,  and  which 
had  been  turned  over  with  the  other  prop- 
erty of  the  bankrupt  to  assignees  for  the 
benefit  of  creditors. 

A  receiver  cannot,  by  petition  in  the  suit 
in  which  he  was  appointed,  make  a  jud^:- 
ment  creditor  a  party  thereto,  so  as  to  set 
aside  a  sale  of  the  property  to  him,  where^ 
the  judgment  was  recovered  and  execution 
levied  prior  to  the  ai^ointment  of  the  re- 
ceiver, although  the  sale  occurred  there- 
after. Cherry  v.  Western  Washington  In- 
dustrial Exposition  Co.  11  Wash.  686,  40 
Pac.  136.  It  was  said  that  the  purchaser 
not  having  been  a  party  to  the  receivership 
action,  his  right  should  not  have  been  de- 
termined or  inquired  into  in  that  action. 

A  stranger  who,  after  notice  of  the  ap- 
pointment of  a  receiver  of  the  rents  and 
profits  of  the  property,  collects  rent  and  re- 
fuBca  to  pay  it  to  the  receiver,  claiming  title 
as  assignee  of  the  rents  prior  to  the  re- 
ceiver's appointment,  is  not  guilty  of  con- 
tempt of  court.  Bowery  Sav.  Bank  v.  Rich- 
ards, 3  Hun,  367. 

One  who  makes  a  contract  with  a  receiver 
for  the  purchase  of  the  property  becomes 
BO  far  a  party  to  the  suit  as  to  render  him 
liable  to  summary  proceedings  by  petition 
to  compel  payment  of  the  purchase  moner. 
McCarter  v.  Finch,  65  If.  J.  Eq.  245,  36  AtL 
837. 

See  also  Olmsted  v.  Rochester  A;  P.  R.  Co. ; 
Levi  V.  Karriek;  Reed  v.  Baker;  and  Chris- 
tie V.  Bums,  undet  II.  supra;  also  Dewey  v. 
Finn,  under  IV.  infra. 
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Havemeyer  t.  Superior  Ct.  84  Cal.  327, 
10  L.R.A.  627.  18  Am.  St.  Rep.  192,  24 
Pae.  121;  Merced  Min.  Co.  t.  Fremont,  7 
CaL  130.  7  Mor.  Mia.  Rep.  309;  Kirby  t. 
Superior  Ct.  08  Cal.  604,  10  Pac.  119; 
Appo  T.  People  20  N.  Y.  540;  Gist  t.  Cole, 
2  Nott  &  M'C.  461.  10  Am.  Dec.  616;  Ex 
parte  Smith,  23  Ala.  94;  Hutson  v.  Lowry, 
2  Va.  Gas.  42;  French  v.  Noel,  22  Gratt. 
4S4;  Jonea  T.  Owen.  S  Dowl.  At  L.  669,  18 
Ia  J.  Q.  B.  N.  S.  8.  13  Jnr.  261;  Marsden 
T.  Wardle.  S  El.  &  Bl.  696,  S  0.  L.  R.  1707, 
23  L.  J.  Q.  B.  N.  S.  263,  18  Jur.  678,  2 
Week.  Rep.  4S5;  Thompson  t.  Ingham,  14 
Q.  B.  710,  19  L.  J.  Q.  B.  N.  S.  189,  14  Jur. 

S.  Officers   of  corporation. 

There  is  a  conflict  of  authority  upon  the 

Jiuestion  whether  offlcers  of  a  corporation 
or  which  a  receiver  is  appointed  can  be 
c<mipel1,ed  by  summary  proceedings  to  de- 
liver  to  the  receiver  the  property  of  the 
corporation  claimed  by  them  adversely, 
when  they  are  not  personally  parties  to  the 
suit.  There  appears  to  be  Ki'oiind  for  a  dis- 
tinction in  this  regard  between  strangers 
to  the  suit  in  general  and  officers  of  a  cor- 
poration which  is  a  P&rty  thereto,  because 
it  is  only  through  the  officers  in  charge  of 
the  property  of  the  corporation  that  a  di- 
rection to  the  oorporation  to  deliver  the 
property  to  a  receiver  can  be  carried  out. 

ThB  view  that  officers  of  an  insolvent 
corporation  may  be  compelled  in  summary 
proceedings  to  deliver  to  a  receiver  assets 
of  the  corporation,  although  they  are  not 
personally  |)arties  to  the  suit,  and  claim 
adversely,  is  supported  by  the  case  of 
Brandt  t.  Allen,  76  Iowa,  60,  1  L.R.A.  653, 
40  N.  W.  82,  where,  however,  the  officer  in 
question  appeared  and  answered  and  of- 
fered testimony  in  the  summary  proceedings. 
But  the  decision  does  not  appear  to  rest 
solely,  at  least,  upon  the  ground  that  juris- 
diction had  been  acquired  by  appearance 
and  answer  in  the  summary  proceedings, 
for  it  was  said  that  the  court  had  jurisdic- 
tion to  require  the  officers  to  answer  the 
petition,  and  to  compel  them  to  surrender 
all  the  property  to  the  possession  of  which 
the  receiver  was  entitled. 

The  language  of  the  court  in  Tolleson  v. 
People's  Sav.  Bank,  85  Ga.  171,  11  S.  E. 
590,  sustains  the  general  proposition  that 
officers  of  a  corporation  for  which  a  receiver 
is  appointed  can  be  compelled  by  summary 
mettiodfl  to  tnm  over  its  assets  to  tbe  re- 
ceiver, although  the  officers  are  not  per- 
sonal parties  to  the  suit.  But  in  this  case 
the  ofncer  in  question  did  not  apparently 
claim  title,  but  admitted  that  all  the  assets 
were  in  his  possession.  It  was,  however, 
said:  "When  a  court  acquires  jurisdiction 
over  a  corporation  as  a  party,  it  obtains 
jurisdiction  over  the  official  conduct  of  the 
corporate  officers  so  far  as  that  conduct  may 
be  involved  In  the  remedy  against  the  cor- 
poration yriieh  the  court  is  called  upon  to 
enforce.  So  far  as  that  remedy  requires 
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429;  Ramsay  v.  Court  of  Wardens,  2  Bay, 
180;  IngersoIl'T.  Buchanan,  1  W.  Va.  184; 
Arnold  V.  Bright,  41  Mich.  210,  2  N.  W. 
16;  Jonee  t.  Schall,  46  Mich.  S7B,  8  N.  W. 
68. 

Messrs.  Glbbany  ft  Black  for  respond- 
ent. 

Parker,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  proceeding  for  a  writ  of  pro- 
hibition against  John  T.  McClure,  as  judge 
of  the  district  court  of  Chaves  county,  and 
against  said  district  court.    The  facts  giv- 

affirmative  action  the  corporation  pend- 
ing the  suit,  such  action  can  be  had  only 
through  the  officers  or  agents  of  the  corpo- 
ration. Without  obedience  on  their  part  to 
commands  addressed  to  the  corporation,, 
there  can  be  no  obedience  to  such  commands 
whatever.  Any  refusal  by  the  officers  to  do, 
in  behalf  of  the  corporation,  an  act  which 
the  court  has  commanded  the  corporation 
to  perform,  and  which  it  can  perform  alone 
through  them,  is  an  obstruction  by  such 
officers  to  the  order  of  the  court,  and  stands 
on  the  same  footing  as  would  the  interfer- 
ence by  a  stranger  to  hinder  or  prevent  the 
doing  of  the  act  by  the  officers,  were  theiy 
disposed  to  do  it,  and  were  they  to  endeavor 
to  do  it  accordingly."  The  decision,  how- 
ever, appears  to  rest  upon  the  ground  that 
the  officer,  upon  service  of  a  rule  to  show 
cause  why  he  should  not  turn  over  the  as- 
sets of  the  corporation,  appeared  and  an- 
swered the  rule,  and  tock  part  in  the  pro- 
ceedings, it  being  said  that  these  facta  gave 
the  court  such  jurisdiction  as  would  au^or< 
ize  it  to  deal  with  him  as  for  contempt  in 
not  turning  over  the  assets  in  obedience  to 
the  order. 

On  the  other  hand,  it  has  been  held  that 
an  officer  of  a  corporation  for  which  a  re- 
ceiver is  appointed,  although  served  as  an 
officer  with  the  summons,  is  not  a  party  to 
the  action,  so  as  to  give  the  court  juris- 
diction to  enter  an  order  against  him  ad- 
judging that  he  wrongfully  took  securities 
of  the  Corporation  prior  to  the  commence* 
ment  of  the  action,  and  that  he  return  them 
to  the  receiver.  State  ex  rel.  Boardman  v. 
Ball,  6  Wash.  387,  34  Am.  St.  Rep.  866,  31 
Pac.  975. 

In  Edrington  v.  Pridham,  65  Tex.  612,  the 
court  apparently  r^arded  officers  of  a  cor- 
poration for  which  a  receiver  was  appointed 
liable  to  punishment  for  contempt  for  fail- 
ure to  obey  an  order  to  deliver  the  com- 
pany's property  to  the  receiver;  hut  no  ad- 
verse claim  appears  to  have  been  asserted 
by  them.  It  was  held,  however,  that  it  was 
not  proper  in  proceedings  as  for  contempt 
to  render  judgment  for  the  delivery  of  the 
property  to  the  receiver  to  be  enforced  by 
execution. 

And  in  Ex  parte  Hollis,  60  Oil.  406,  it 
was  held  that  the  fact  that  one  was  presi- 
dent of  a  corporation  for  which  a  receiver 
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ing  rise  to  th«  coDtroTersy  may  be  briefly 
Btated  as  follows: 

One  R.  E.  Lund,  being  a  judgment  credi- 
tor of  the  Eagle  Mining  A  Improvement 
Company,  instituted  a  proceeding  against 
said  corporation  as  an  insolvent,  under  the 
provisions  of  chapter  79  of  the  Laws  of 
1905,  seeking  an  injunction  against  the  fur* 
ther  exercise  of  its  corporate  functions  by 
it,  and  seeking  the  appointment  of  a  re- 
ceiver of  its  assets.  The  corporation  an- 
swered, Betting  up  that  all  of  its  property 
had  been  conveyed  by  mortgage  deed  to  one 
J.  H.  Fulmer,  Jr.  Thereupon  Fulmer  was 
ordered  to  be  made  a  party  defendant. 
Upon  final  hearing,  the  court  made  the  fol- 
lowing finding:  "Upon  the  pleadings  and 
the  proofs  submitted,  it  is  found  by  the 


court  that  the  defendant  corporation  ia  in- 
fiolvent,  and  cannot,  as  now  conditioned, 
conduct  its  business  in  the  future  with 
safety  to  the  public  or  advantage  to  the 
stockholders.  A  decree  may  aooordingly  be 
drawn,  granting  tiie  relief  prayed  in  the 
complaint,  and  as  provided  by  chapter  79 
of  the  Laws  of  a.  d.  1906."  Thereupon  a 
decree  was  entered  appointing  a  receiver, 
but  omitting  to  adjudge  insolvency,  or  to 
enjoin  the  further  exercise  of  corporate 
functions  by  the  corporation.  This  decree 
was  brought  to  the  territorial  supreme 
court  by  writ  of  error,  and  the  writ  was 
dismissed,  on  the  ground  that,  there  being 
no  injunction,  the  order  appointing  a  re- 
ceiver was  interlocutory,  and  not  review- 


was  appointed,  and  verified  the  answer  of 
ihe  corporation  in  the  proceedings,  did  not 
make  him  a  party  thereto,  so  as  to  render 
him  liable  for  contempt  for  failure,  upon 
demand  of  the  receiver,  to  deliver  the  prop- 
erty which  he  claimed  adversely.  It  was 
said  that  process  against  the.  corporation 
brought  it  alone  into  court;  that  it  alone 
was  a  party  and  not  its  officers  or  stock- 
holders; that  the  court  had  no  control  or 
jurisdiction  over  the  president  or  over  his 
property,  and  it  could  not,  by  a  mere  order 
to  show  cause  why  he  sbould  not  be  pun- 
ished for  contempt,  make  him,  as  an  adverse 
claimant,  a  party  to  the  proceedings  and 
adjudge  his  right  to  the  property  in  a  sum- 
mary way;  that  instead  of  proceeding  by 
summary  methods,  the  court  sbould  have 
made  an  or&r  directing  the  receiver  to  in- 
stitute suit  to  set  aside  the  alleged  fraudu- 
lent conveyances  under  which  the  presi- 
dent claimed  title. 

In  Stuparich  Mfg.  Co.  v.  Superior  Ct.  ]23 
Cal.  290,  65  Pac.  986,  it  was  held  that  the 
rule  that  a  receiver  could  not  summarily 
take  possession  of  property  in  the  posses- 
sion of  a  stranger  to  the  action,  claiming 
adversely,  applied  where  the  property  was 
in  the  possession  of  the  plaintiff  in  the  ac- 
tion, who  held  it  as  president  of  a  company 
which  was  not  a  party,  and  which  claimed 
title. 

A  court  cannot.  In  summary  proceedings 
by  order  served  upon  them  personally,  com- 
pel officers  of  a  foreign  corporation  against 
which  judgment  has  been  recovered,  to  exe- 
cute for  the  corporation  a  conveyance  to  a 
receiver  appointed  in  the  proceedings,  of 
real  estate  located  in  another  atate,  where 
the  statute  provides  that  if  it  appears  that 
the  judgment  debtor  has  an  equitable  in- 
terest in  real  estate  in  the  county  in  which 
the  proceedings  are  had,  the  receiver  may, 
under  certain  conditions,  be  ordered  to  sell 
the  same.  Bennett  v.  Valley  Min.  Co.  142 
Iowa,  63,  120  N.  W.  854. 

The  right  of  the  court  to  make  a  sum- 
mary order  to  compel  officers  of  the  local 
branch  of  a  lodge  to  turn  over  proper^  of 
the  lodjre  to  a  receiver  thereof,  although 
the  local  branch  and  officers  were  not 
47  L.R.A.{N.S.) 


parties  to  the  suit,  is  recognised  in  the  ease 
of  Baldwin  T.  Hosmer,  101  Mich.  119,  2S 
L.R.A.  739,  69  N.  W.  432.  But  the  court 
refused  to  punish  the  officers  for  cont«npt 
for  failure  to  obey  the  order,  as  it  appeared 
that  the  rights  of  garnishees,  not  parties, 
were  involved,  it  being  said  tiiat  contempt 
proceedings  were  not  appropriate  to  de- 
termine conflicting  claims  to  the  property. 

See  also  Havemeyer  v.  Superior  Ct.  84 
Cal.  327,  10  L.R.A.  627.  IB  Am.  St  Rep. 
192,  24  Pac.  121,  under  III.  1,  supra;  and 
American  Constr.  Co.  v.  Jackstrnvule,  T.  A' 
K.  W.  R.  Co.  under  V.  infra. 

8.  Sheriffs  or  other  reeetvers. 

In  Elwell  V.  Goodnow,  71  Minn.  390,  73 
N.  W.  1095.  it  was  held  that  the  court 
could  not  summarily  order  a  sheriff  who 
held  property  taken  in  a  replevin  action,  to 
deliver  the  same  to  a  receiver  appointed  in 
another  suit.  It  was  said  that  the  court 
had  no  more  power  to  proceed  against  the 
sheriff  summarily  than  it  had  against  any 
other  person  not  a  party  to  the  action;  that 
the  fact  that  he  was  an  executive  officer  of 
the  law,  and  held  the  property  as  such,  in 
no  way  affected  the  jurisdiction  of  the 
court  over  him. 

And  in  Pease  v.  Smith,  63  IlL  App.  411. 
it  was  held  that  the  court  should  nirt  have 
made  an  order  directing  a  sheriff  who  held 
property  of  a  corporation  under  a  writ  of 
execution  levied  before  the  appointment  of 
a  receiver,  to  deliver  the  property  to  the  re- 
ceiver, although  the  order  also  directed  tht 
receiver  to  hold  the  property  subject  to  the 
lien  of  the  exeentlon.  The  court  said  thst 
the  levy  in  the  execution  gave  the  riainUff 
therein  not  only  a  prior  right  to  uie  pro- 
ceeds of  the  property,  but  gave  the  sheriff 
the  prior  ri^ht  to  ito  possession. 

The  decision  in  Stato  ex  rel.  Erish  v. 
Superior  Ct.  36  Wash.  91,  78  Pac.  461,  thai 
where  the  property  of  a  corporation  hsa 
been  seized  by  the  sheriff  under  a  writ  of 
attachment,  the  sheriff,  althourii  not  a  party 
to  a  subsequent  aetion  in  whTeh  a  receiver 
is  appointed  for  the  eorporation,  may  be 
compelled  by  petititm  in  that  aetiMi  to  ^ 
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»ble.  Eagle  Min.  &  Improv.  Co.  T.  Lund, 
15  N.  U.  6S6,  113  Pao.  840. 

Upon  ibe  remandiiig  of  the  case  to  the 
district  eonrt,  the  Eagle  Mining  ImpixiTe- 
ment  Company  offered  to  file  an  amended  an- 
■wer.  Betting  up  certain  occnrrencea  since  the 
writ  at  error  was  sued  out,  and  hereinafter 
mentioned,  which  application  was  denied, 
nierenpon*  on  October  4,  1011,  the  cause 
esme  <m  for  final  hearing,  and  the  district 
court,  reciting  its  former  findings,  and  that 
its  iormer  decree  by  inadTertence  failed  to 
mward  the  injunction,  entered  a  final  de- 
cree adjudging  insolveney,  awarding  injunc- 
tion, and  appointing  the  same  receiver,  who 
had  nerer  qualified  under  his  former  ap- 
pointment, and  ordered  said  decree  to  take 
effect  nuHo  pro  tuno  as  of  September  18, 


1S08,  the  date  of  the  original  decree  in  the 
case.  On  March  IS,  1012,  the  relator  inter- 
vened in  the  cause,  and  set  up  that  it  was 
the  owner  of  the  property  sought  to  be  ad- 
ministered by  the  court  through  the  re- 
ceivership, by  reason  of  a  certain  foreclo- 
sure proceeding  prosecuted  to  final  decree 
and  sale  in  the  district  court  of  Lincoln 
county,  and  by  cfoiveyance  to  it  from  the  said 
J.  H.  Fulmer,  Jr.,  the  purchaser  at  the  fore- 
closure sale;  that  no  receiver  of  the  property 
of  the  Eagle  Mining  ft  Improvement  Com- 
pany had  qualified,  and  hence  none  was  made 
party  defendant;  that  R.  E.  Lund,  ttie 
plaintiff  in  the  receivership  eas^  was  made 
a  party  and  answered;  that  the  receiver  ap- 
pointed by  the  nunc  pro  tuno  decree  of  Oe- 
tolwr  4,  1911,  qualified,  and  was  assuming 


liver  the  property  to  the  receiver,  rests  upon 
the  ground  of  alleged  insolvency  of  the 
corporation  at  the  time  the  writ  of  attach- 
ment was  issued;  that  the  "assets  of  an 
insolvent  corporation  are  a  trust  fund  for 
the  benefit  <n  all  its  creditors;"  and  that 
therefore  the  question  of  the  receiver's  right 
to  take  the  property  depended  upon  the 
question  of  the  insolvency  of  the  corporation, 
which  might  be  determined  in  the  summary 
proceedings.  In  regard  to  the  rule  laid  down 
in  State  ex  rel.  Hunt  v.  Superior  Ct.  8 
Wash.  210,  25  L.R.A.  354,  35  Pac.  1087.  that 
a  "receiver  is  not  authorized  to  take  pos- 
sesion of  the  property  in  possession  of  the 
sheriff  under  an  attachment  levied  prior  to 
the  appointment  of  the  receiver,  where  the 
aheriff  and  the  attaching  creditor  were  not 
made  parties  to  the  action  in  which  the  re- 
ceiver was  appointed,"  the  court  said  that, 
in  the  case  tnen  before  it,  the  sheriff  and 
the  attaching  creditor  were  brought  into 
the  case  by  citation,  and  were  thereby  af- 
forded an  opportunity  to  have  their  rights 
adjudicated  upon  a  hearing;  and  that  the 
statement  in  the  Hunt  Case^that  "under  such 
circumstances,  the  receiver  must  resort  to 
an  action  at  law  to  obtain  possession." 
meant  any  suitable  action  in  accord  with 
legal  principles;  and  that,  under  the  cir- 
cumstances in  this  case,  the  court  might 
determine  the  question  by  the  summary 
method  adopted. 

In  Comer  v.  Pelton,  10  C.  C.  A.  28,  22  U. 
6.  App.  318,  61  Fed.  731,  where  the  contro- 
Tersy  as  to  the  possession  of  property  was 
between  two  receivers  of  the  same  court,  it 
was  held  that  the  court  had  jurisdiction 
in  a  summary  proceeding  to  pass  upon  the 
rights  of  the  parties. 

In  People  v.  Central  City  Bank,  S3  Barb. 
412,  while  the  question  of  procedure  was  not 
discussed,  it  appears  that  the  court  upon 
motion  passed  upon  the  question  as  to 
which  of  two  receivers  appointed  by  dif- 
ferent justices  of  the  supreme  court  was 
entitled  to  tbe  proper^,  and  ordered  the 
receiver  having  it  in  his  possession  to  de- 
liver  it  to  the  other  receiver. 

The  Federal  court  has  no  power  to  ap- 
point a  receiver  and  authorize  him  to  take 
47  L.RJ^.(NJ8.) 


possession  of  property  held  by  a  receiver 
previously  appointed  by  a  state  court. 
Shields  v.  Coleman,  157  U.  S.  188,  39  L.  ed. 
660,  16  Sup.  Ct.  Rep.  570.  In  this  instance 
the  receiver  of  the  Federal  court  hod  taken 
the  property  from  the  possession  of  the  re- 
ceiver appointed  by  the  state  court,  and 
the  United  States  Supreme  Court  reversed 
the  decision  of  the  Federal  court  overruling 
a  motion  for  the  vacation  of  its  order,  and 
for  a  return  of  the  property  to  the  receiver 
of  the  state  court. 

In  Ward  v.  Swift,  12  Jur.  173,  6  Hare, 
300,  where  a  receiver  attempted  to  take  pos- 
session of  property  held  by  another  receiver, 
the  court  said  that  the  former  should  have 
first  sought  direction  from  the  court  as  to 
how  to  proceed. 

Until  the  question  of  priority  and  rifrht 
to  property  has  been  determined,  a  receiver 
in  possession  is  not  guilty  of  contempt  for 
refusing  to  comply  with  a  demand  for  the 
proper^  by  another  receiver  appointed  by 
another  court  of  equal  jurisdiction.  Worth 
V.  Piedmont  Bank.  121  N.  C.  343,  28  S.  E. 
488.  But  it  having  been  found  that  the 
other  receiver  was  entitled  to  tbe  possession 
of  the  property,  an  order  was  made  upcm 
the  receiver  holding  the  same  to  deliver  it 
accordingly. 

See  also  State  ez  rel.  J.  M.  Arthur  Mach. 
Co.  T.  Superior  Ct.;  and  Gelpeke  v.  Mil- 
waukee ft  H.  R.  Co.  under  II.  supra;  An- 
drews V.  Paschen,  under  m.  4,  inira;  and 
Albany  City  Bonk  v.  Schermerhom,  under 
V.  infra, 

4.  Persons  clatmtng  lien  or  set-off. 

As  to  effect  of  appointment  of  receiver  on 
right  to  set-off,  see  note  in  17  L.R.A.  4S8. 
And  as  to  right  to  set-off  against  receiver 
of  claims  purchased  after  insolvency,  see 
note  to  Stone  v.  Dodge,  21  L.R.A.  280. 

As  to  effect  of  attachment  of  real  estate 
to  defeat  tbe  right  to  possession  of  receiver 
subsequently  appointed  by  another  court, 
see  note  to  Beardslee  v.  Ingraham,  8  L.II.A. 
(N.S.)  1073. 

In  State  Bank  v.  First  Nat.  Bank,  34 
J.  Eq.  460,  it  was  held  that  a  ruQlver  of  « 


48 


Digitized  by  VjOOg  IC 


7M 

poiaeaBioii  of  the  property  and  interfering 
with  the  possession  of  intervener,  relator 
here.  It  prayed  for  a  decree  that  it  owned 
the  property,  and  for  an  order  to  ttje  re- 
ceiver to  refrain  from  further  interference 
with  the  same.  A  demurrer  was  interposed 
to  the  petition  of  interrention,  but,  ac  far 
as  appears,  the  same  reraaina  undisposed  of. 

Subsequently,  the  receiver  being  stilt  in 
charge,  relator  filed  a  mdtion  in  the  re- 
ceivership case  to  be  permitted  to  install 
certain  machinery,  which  should  not  become 
subject  to  the  receivership.  'I'he  court  de- 
nied the  motion,  but  made  an  order  permit- 
ting the  installation  of  the  machinery  pro- 
vided it  became  a  part  of  the  estate,  and 
as  sach  snhjeot  to  tiie  administration  of  the 
eourt  through  the  receivership. 

bank  could  not  recover  by  petition,  from  a 
stranger  to  the  action,  an  amount  which 
the  latter  had  collected  from  a  debtor  of 
the  bank  after  the  receiver's  appointment, 
and  claimed  to  hold  as  his  own  property,  in 
satisfaction  of  a  debt  to  it  from  the  bank. 

And  in  Wlieaton  v.  Daily  Teleg.  Co.  69 
0.  C.  A.  427,  124  Fed.  61,  it  was  held  that 
a  bank,  not  a  party  to  the  proecedinga,  could 
not  be  compelled  by  Bumniary  order  to  turn 
over  to  a  receiver  of  a  corporation  a  balance 
alleged  to  be  owing  the  latter,  which  the 
bank  claimed  to  be  entitled  to  apply  toward 
payment  ai  a  noto  due  it  from  the  corpora- 
tion. 

But  in  Bowling  Qreen  Sav.  Bank.  v.  Todd, 
64  Barb.  :46,  affirmed  in  52  N.  Y.  489,  it 
was  held  that  a  receiver  of  a  bank  might 
recover  upon  motion  a  sum  of  money  re- 
ceived after  his  appoiatmeat  by  attorneys 
for  the  bank;  but  that  the  attorneys  had  a 
lien  for  services,  the  value  of  whit^  should 
be  deducted  from  the  sum  paid  the  receiver. 
See,  in  this  connection,  Bowker  v.  Haight  & 
F.  Co.  under  V.  infra;  also  other  cases  under 
that  division  where  the  property  was  re- 
ceived by  strangers  subsequent  to  the  re- 
ceiver's appointment. 

A  receiver  cannot  by  motion,  in  an  action 
in  which  neither  the  sheriff  nor  an*  attach- 
ment creditor  is  a  party,  set  aside  an  attach- 
ment sued  out  against  the  property  after  his 
appointment,  but  before  his  qualification, 
wliere  the  property  was  already  in  the  pos- 
session of  the  sheriff  under  earlier  attach- 
ments. Andrews  v.  Paschen,  67  Wis.  413, 
30  N.  W.  712. 

See  also  State  ez  rel.  Hunt  v.  Superior 
Ct.;  and  Kidder  v.  Beavers,  under  II.  supra; 
Horn  V.  Pere  Marquette  R.  Co.  under  V, 
infra;  and  Re  Flynn,  167  App.  Div.  241, 
141  N.  Y.  Supp.  807,  under  VII.  infra. 

e.  Trustee  or  agent. 

While  a  receiver  cannot  ordinarily  by 
summary  methods  take  possession  of  prop- 
erty hold  adversely  by  a  stranger  to  the 
suit,  a  different  rule  prevails  where  the 
stranger  holds  merely  as  trustee  or  agent, 
.and  does  not  claim  an  adverse  interest.  In 
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Mat, 

It  appears  that  the  domidl  oi  EagU 
Mining  &  Improvement  Company  is  at  Par- 
sons, in  Lincoln  county,  in  the  sixth  judicial 
district,  and  that  all  of  ite  property  was  sit- 
uated in  said  county  of  lincoln,  all  at  its 
business  done  there,  all  of  its  oflken  residing 
there,  while  the  action  for  the  injimction 
and  receivership  was  b^n  and  proseented 
in  Chaves  county,  in  the  fifth  judicial  dis- 
trict. Most  of  the  property  is  real  eatete 
in  the  form  of  mining  property. 

A  consideration  of  this  ease  naturally  in- 
volves three  propositions,  which  may  be 
stated  as  follows:  (1)  Is  the  subjeet-mat 
ter  of  the  action  within  the  general  scope 
of  the  jurisdiction  the  Chaves  county 
court t  (2)  If  within  tlie  general  jurisdic- 
tion of  that  court,  what  effect  did  the  pro- 

the  latter  instance  it  is  generally  held  that 
tlie  receiver  can  recover  possession  by  sum- 
mary proceedings. 

la  Jkliles  V.  New  South  Bldg.  &  I*  Asso. 
95  Fed.  019,  It  was  held  that  a  stranger 
to  a  suit  for  the  appointment  oi  a  receiver 
of  a  corporation,  who  held  assete  of  the 
corporation,  not  adversely,  but  merely 
as  trustee  for  ite  bondholders  and  creditors, 
might  be  compelled  by  summary  proceedings 
to  deliver  the  property  to  the  receiver. 
The  court  said:  "This  claim  of  the  right 
to  retain  it  does  not  mean  a  bare  refusal  to 
surrender  it.  It  means  the  assertion  of 
some  right  or  interest  in  the  property;  not 
a  mere  possession  or  a  holding  of  the  prop- 
erty for  others  who  are  parties  to  the  snit, 
or  whose  righte  are  protected  by  the  suit. 
The  practice  of  requiring  the  surrender  of 
property  to  the  receiver  by  summary  motion 
or  petition  is  well  recognized  where  it  is 
held  by  the  attorneys,  agents,  and  employees 
of  the  defendant.  .  .  .  The  same  practice 
seems  not  improper  where  the  property  in 
question  is  held  by  a  defendant  in  the  mo- 
tion, not  for  himself,  but  as  trustee,  and  so, 
in  a  sense  as  'the  agent,  for  those  in- 
terested in  the  assete,  including  the  de- 
fendant in  the  case.  In  modem  litigation 
in  equity  a  defendant's  property  may  be  in 
the  possession  of  hundreds  of  agento  and 
bailees,  holding  under  various  agreements, 
and  it  is  not  reasonable  that  a  receiver  ap- 
pointed of  all  of  the  assete  should  be  reqiured 
to  sue  each  bailee  and  agent  separately,  or 
that  all  should  be  made  parties  to  the  main 
suit,  should  they  merely-  refuse  to  sur- 
render the  assete.  When  a  receiver  is  ap- 
pointed for  a  corporation  doing  business 
agents  in  many  stetes,  to  make  the  appoint- 
ment serve  ite  purpose  the  court  should  have 
jurisdiction  to  require  a  surrender  of  the 
property  to  the  receiver." 

The  case  of  Re  C^en,  6  Gal.  494,  holdiofr 
that  the  court  had  jurisdietioB  to  ptnt^ 
for  contempt  strangers  to  the  suit  f or  iv- 
fusal  to  obey  a  summary  order  to  delivrr 
property  to  the  receiver,  may  be  explained 
upon  either  of  two  grounds:  That  the  p»r- 
tipB  were  agents  or  employees  of  the  flnn 
for  which  the  receiver  was  .appoisted 
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ceedingB  hare  upon  the  jnriBdlction  of 
eourti  of  concurrent  jurisdiction?  (3) 
Wu  the  mmnner  of  seising  poraessioB  of  the 
property  lawful ;  and,  if  not,  does  the  con- 
duct of  the  relator  waive  the  error  T 

1.  A  deciaiOB  of  the  first  jHcopoaitlon 
aboTe  mentioned  required  an  examination 
into- the  nature  of  the  action  provided  by 
chapter  79,  Laws  1905.  Tliis  act  was 
adopted  bodily  from  the  corporation  act 
of  New  Jersey  of  1896,  to  be  found  in  Par- 
ker's New  Jersey  Corporations,  and  in 
which  all  of  the  New  Jersey  decisions  are 
cited  and  digested.  In  that  state  the  courts 
have  interpreted  the  statute  in  numerous 
eases.  In  Gallagher  v.  Asphalt  Co.  of 
America,  65  N.  J.  £q.  268,  SS  Atl.  259,  the 
United  States  circuit  court  of  New  Jersey 

(although  this  is  not  directly  stated);  or 
that,  by  their  appearance  and  answer  in  the 
summary  proceedings,  juriBdiction  over 
them  was  acquired.  It  was  said:  "Courts 
of  equity  unquestionably  have  the  power  to 
appoint  receivers,  and  to  order  them  to  take 
possession  of  the  property  in  controversy, 
whether  in  the  immediate  possession  of  de- 
fendant or  his  agent;  and  in  proper  caees 
they  can  also  order  the  defendant's  agents 
or  employees,  although  not  parties  to  thr- 
record,  to  deliver  the  specific  property  to 
the  receiver.  This  power  does  not  conflict 
with  the  provision  of  law  which  provides 
that  no  man  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law.  The  sur- 
render to  the  receiver  does  not  affect  the 
right  of  property  or  the  ultimate  decisioii  of 
the  case,  any  more  than  does  the  levy  of  an 
attachment.  The  design  is  to  secure  the 
property  so  that  it  may  be  handed  over  to 
the  party  who  shall  be  adjudged  entitled  to 
ita  possrssion." 

In  Sullivan  v.  Colby,  18  0.  C.  A.  193,  84 
U.  8.  App.  432,  71  Fed.  460.  the  cmirt,  in 
reference  to  a  petition  for  a  rule  to  show 
cause  why  a  stranger  in  possession  of  real 
estate  should  not  surrender  the  same  to  the 
receiver,  said:  "We  entertain  no  doubt 
of  the  power  ot  Jurisdiction  of  a  court  of 
equity  to  enter  such  rules,  and  upon  the 
hearing  to  determine  and  enforce  the  rights 
of  the  receiver  against  a  party  accused  of 
interference  with  the  receivers  possession 
or  management,  unless,  in  his  answer  to  the 
rule,  he  should  set  up  some  right  or  title 
of  which  he  had  and  ^ould  claim  the  right 
of  trial  by  jury,  in  which  case,  as  we  sup- 
pose, the  rule  would  be  discharged  without 
any  attempt  to  determine  or  adjudge  the 
truth  of  the  answer." 

See,  in  this  connection,  Prentiss  v.  Bren- 
nan,  2  Orant,  Ch.  (U.  O.)  822,  under  II. 
supra. 


7F.  Z/UtbUUif  of  receiver  far  wonofvUy 
taleftt0  poaaeaaion, 

A  receiver  is  liable  in  tort  for  seizing 
property  belonging  to  and  in  the  ptwsession 
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had  taken  jurisdiction  of  the  asphalt  com- 
pany, and  of  all  of  its  assets,  and,  througli 
a  receiver,  was  distributing  the  same  to  its 
creditors^  and  the  objection  was  mad*  that 
the  Nev  Jersey  court  had  no  jurisdletimi 
under  the  simtuto  to  entertain  the  proceed- 
ings, the  jurisdiction  having  been  assumed 
by  the  Federal  eourt.  The  New  Jemej 
court,  aftor  pointing  out  that  the  Federal 
court  was  not  assuming  to  strip  the  cor- 
poration  of  its  power  to  exercise  its  cor- 
porate functions,  but  was  administering 
the  eorporata  assets  under  its  general  equi- 
ty powers,  overruled  the  objection  and  pro- 
ceeded to  discuss  the  nature  of  the  stata- 
tory  proceedings.  The  court  s^dt  "Botlk 
sides,  I  think,  conducted  tiieir  argnmenfe 
somewhat  under  a  misoonceptton  In  regard 

of  a  stranger  to  the  suit.  Kirk  t.  Kan^  87 

Mo.  App.  274. 

And  it  was  held  also  in  Kirk  ▼.  Kane^ 
supra,  that  the  fact  that  the  receiver  tot^ 
and  held  possession  under  an  order  of  court 
was  not  a  defense  to  an  action  of  tort 
against  the  receiver. 

It  has  been  said  that  a  receiver  who  takes 
property  from  the  possession  of  one  not  m 
party  to  the  proceedings  does  so  at  his  per- 
sonal risk.  TapBCott  v.  Lyon,  103  Cal.  297, 
37  Psc.  225. 

But  in  TapsGott  t.  L^on,  supra,  It  was 
held  that  a  receiver  was  not  liable  in  an  ac- 
tion for  conversion  for  the  taking  of  prop- 
orty  from  the  possession  of  a  stranger, 
where,  upon  demand,  the  latter  voluntarily 
surrendered  the  property  to  him. 

In  Gutech  v.  Mcllhargey,  89  Mich.  377,  37 
N.  W.  303,  it  was  said  that  a  receiver  may 
frequently,  under  color  of  office,  get  posses- 
sion of  property  which  does  not  belong  to 
him,  and  his  official  character  ought  not  to 
be  a  defense  to  his  tortious  action,  or  de- 
prive parties  of  their  rights;  that  as  * 
wrongdoer  he  is  liable  personally,  whether 
liable  officially  or  not. 

And  in  Farmers'  &  M.  Nat.  Bank  v.  Scott,. 
19  Tex.  Civ.  App.  22,  45  S.  W.  26,  it  was  said, 
that  "if  the  receiver  wrongfully  took  pos- 
session of  the  property  of  another  who  wa» 
not  a  party  to  that  controversy,  and  for 
which  a  receiver  was  not  asked,  be  would  b» 
regarded  in  the  light  of  any  other  tres- 
passer, and  the  true  owner  could  maintaiik 
an  action  against  him  to  recover  possessioik 
of  the  property  of  which  be  bad  been  ille- 
gally deprived." 

In  Olney  v.  Tanner,  10  Fed.  101,  also,  it 
was  said  that  a  receiver  who  meddled  with 
property  fraudulently  transferred  would  be 
liable  to  an  action  of  tre.'tpass,  and  his  ap- 
pointment as  an  officer  of  the  court  would 
not  protect  him,  unless  the  fraudulent 
grantee  was  made  a  party  to  the  suit  and 
the  transfer  directly  assai  led. 

In  St.  Paul  Hotel  Co.  v.  Segrave,  48  Misc. 
857,  96  N.  Y.  Supp.  308,  it  was  held  that  a 
receiver  was  personally  liable  to  a  hotel 
company,  a  stranger  to  the  suit,  for  money 
wrongfully  collected  from  its  guests.  . 
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to  the  nature  of  thii  act,  or  at  least  upon 
tlie  idea  that  the  suit  brought  under  that 
'act  is  an  action  for  a  receiver, — an  action 
necessarily  to  reach  assets  and  effect  their 
distribution  through  a  receiver.  I  do  not 
find  that  that  is  the  main  purpose  and 
«hjeet  of  our  statute,  and  the  history  of  our 
statute  strongly  indicates  that  that  view 
(b  erroneous.  In  my  opinion,  our  statute, 
originally  passed,  as  I  said,  in  1620,  pro- 
vides for  a  proceeding  more  in  the  nature 
of  a  quo  warranto  than  a  creditors'  bill.  It 
provides  for  a  proceeding  which  can  be  pur- 
sued to  a  finish,  even  though  the  corpora- 
tion has  no  assets  whatever.  Whether  a  re- 
ceiver shall  be  appointed  under  our  stat- 
ute or  not  is  vholly  discretionary  with  the 
court,  and        rceeivetBhip  is  not  the  es- 

A  receiver  who  takes  property  from  the 
possession  of  a  stranger  to  the  suit,  claiming 
adversely,  is  liable  individually  therefor, 
and  the  party  bringing  an  action  against 
him  is  not  guilty  of  contempt.  Dewey  v. 
Finn,  18  N.  Y.  Week.  Dig.  668,  30  Hun,  651, 
affirmed  in  96  N.  Y,  661.  The  order  ap- 
pointing the  receiver  did  not  in  terms  ex- 
tend to  the  property  in  question,  and  the 
third  party  claimed  it  as  purchaser.  The 
court  said:  "When  property  is  in  the  pos- 
session of  a  third  party,  and  claimed  to  be 
owned  by  him,  the  same  cannot  be  taken  by 
•  receiver,  nor  can  the  third  party  be  or- 
dered to  deliver  the  same  to  the  receiver. 
When  such  property  is  finvibly  taken  by  a 
receiver,  the  order  appointing  him  cannot 
justify  the  taking.  .  .  .  The  third  party, 
whose  property  is  seized  and  carried  away 
from  his  possession,  is  entitled  to  the  usual 
remedies  given  by  common  law,  and,  for 
asserting  such  right,  where  he  has  not  been 
made  a  party  to  a  prior  proceeding  or  had 
notice  thereof,  he  ought  not  to  be  punished 
as  for  a  contempt." 

To  the  same  effect  are  Brein  v.  Light,  3fl 
Jlisc.  112,  72  N.  Y.  Supp.  1087,  affirmed  in 
37  Misc.  771,  76  N.  Y.  Supp.  935,  and  Re 
Young,  7  Fed.  855,  holding  that  a  stranger 
who  brought  an  action  against  the  receiver 
for  taking  the  property  from  his  possession 
was  not  guilty  of  contempt.  In  the  latter 
case  the  court  said  that  the  defendant  was 
not  sued  as  a  receiver,  but  as  an  individual 
for  taking  and  retaining  possession  of  prop- 
erty not  included  in  the  order  of  the  court, 
and  that  for  interfering  with  it,  be  was  a 
mere  trespasser. 

It  has  been  said  that  where  the  property 
is  in  the  possession  of  a  third  party  under 
claim  of  title,  the  court  will  not  protect  the 
officer  who  attempts  by  violence  to  obtain 
possession,  any  further  than  the  law  will 
protect  him.  Parker  v.  Browning,  8  Paige, 
386.  35  Am.  Dec.  717. 

In  Parker  v.  Browning,  supra,  persons 
uhose  prop<<rty  it  was  alleged  hftd  been  forci- 
bly taken  from  them  by  the  receiver,  with- 
out direction  from  the  court,  under  pretense 
that  it  was  the  property  of  the  defendant  in 
-the  action  in  which  the  receiver  was  ap- 
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aential  object  of  the  suit.  The  discretion- 
ary power  to  appoint  a  receiver  can  only  bt 
exercised  at  the  time  the  injunction  is  <k- 
dered,  or  at  some  time  thereafter.  .  .  . 
As  in  the  Xew  York  act,  the  direct  object 
of  the  suit  is  accomplished  by  an  injunctioa 
placing  the  corporation  under  disabilities, 
— restraining  it  from  the  exercise  of  any  of 
its  franchises.  As  in  the  New  York  act,  the 
receivership  is  purely  discretionary,  and, 
when  created,  follows  the  decree  for  an  in- 
junction. A  decree  for  an  Injunction  might 
go,  although  there  were  no  assets.  The 
order  appointing  the  receiver  could  never 
be  made  unless  the  decree  passed  at  the 
same  time,  or  had  already  passed,  diaabling 
the  corporation  by  the  injunctitm.  .  .  . 
"Insolvency  is  one  of  the  jurisdictional 

pointed,  were,  upon  petition  to  the  court, 
authorized  to  bring  an  action  in  trespass 
against  the  receiver  for  damages. 

See  also  Brown  v.  Gilmore,  under  in.  1, 
supra. 

V.  Theoty  of  Interference. 

While  this  note  does  not  attempt  to  deal 
with  the  general  question  of  interference 
with  the  receiver's  possession,  several  cases 
are  included  in  which  the  property  was  sum- 
marily ordered  returned  to  the  receiver,  or 
in  which  the  receiver  obtained  relief  against 
strangers  interfering  with  his  constructive 
possession, — these  cases,  however,  being 
merely  illustrative  of  the  general  power  of 
the  court  to  proceed  by  summary  metlioda 
against  strangers  who  interfere  with  the 
receiver's  possession  of  the  property. 

Upon  the  theory  that  there  had  been  a 
wron^ul  interference  with  the  reeciver's 
right  to  possession,  it  was  held  in  Horn  v. 
Pere  Marquette  R.  Co.  161  Fed.  626,  that  a 
receiver  might,  by  summary  proceedings,  re- 
cover assets  in  the  hands  of  strangers  claim- 
ing a  lien  or  set-off,  where  they  were  re- 
ceived subsequent  to  and  with  knowledge  of 
the  receivership.  The  court  said  that  the 
right  of  the  receiver  to  maintain  an  inUT- 
vening  petition  in  such  a  case  did  not  de- 
pend upon  whether  the  actual  possession  of 
the  receiver  had  been  disturbed;  that  if  the 
fund  in  question  did  not  come  into  the  actual 
possession  of  the  defendant  in  the  summair 
proceeding  prior  to  the  appointaient  of  the 
receiver,  its  conduct  in  preventing  him  from 
obtaining  possession  of  that  which  he  naa 
appointed  to  receive  was  a  defiance  of  tlie 
court's  order;  and  in  respect  to  such  de- 
posit a  petition  by  the  receiver  to  prevoit 
interference  and  compel  surrender  was  not 
bad  practice,  and  did  not  deprive  the  de- 
fendant of  a  fnll  and  orderly  hearing;  sod 
that  its  rights  would  he  as  fully  protected 
as  in  an  independent  suit.  But  it  was  said 
that  the  receiver  could  not  have  proceeded 
summarily  to  recover  funds  actually  in  the 
hands  of  a  third  party  at  the  date  of  hia 
appointment  against  which  a  lien  in  good 
faith  was  asserted. 

The  rule  was  laid  dowji  in  Albany  City 
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facta  upon  w&ich  fhe  decree  goes.  The  de- 
cree itself  is  that  the  corporation  shall  be 
enjoined  from  the  exercise  of  its  franchises. 
That  is  the  decree.  It  is  often  said  tliat 
oar  statutory  suit  is  a  proceeding  in  rem, — 
that  the  status  of  the  corporation  is  perma- 
nently fixed  by  this  decree.  True  enough. 
But  tbe  status  is  not  the  status  of  a  cor- 
poration as  insolrait.  It  is  the  status  of 
a  corporation  with  respect  to  the  exercise 
of  its  franchises.  The  status  that  is  de- 
termined and  fixed  by  the  decree  is  that  of 
a  corporation  under  disabilities,  enjoined 
fn»n  exercising  its  franchises.  .  .  . 

"Now,  I  think  it  will  be  perceived  that 
our  atatutory  suit  is  a  proceeding  more  in 
the  nature  of  a  quo  warranto  than  a  cred- 
itors' bill  for  a  receivership.    In  the  case 

Bank  v.  Schermerhorn,  9  Paige,  372,  38  Am. 
Dec.  651,  that  if  the  tenant  of  property  for 
which  a  receiver  has  been  appointed  has 
attorned  to  the  receiver,  or  has  agreed  to 
account  to  him  for  the  landlord's  share,  the 
sheriff  who  disturbs  this  constructive  pos- 
Ksaion  of  the  raeeiver  by  levying  execution 
on  the  property  might  be  compelled  by  sum- 
mary proceedings  to  restore  the  property; 
but  that  if  the  receiver  was  not  in  poseession 
thereof,  either  by  himself  or  his  tenants  by 
appointment,  he  could  not  enforce  a  delivery 
of  the  property  to  him  by  contempt  proceed- 
ings against  the  sheriff  who  bad  levied 
thereon,  although  he  might  have  an  equitable 
right  to  recover  the  property  by  a  bill  for 
that  purpose. 

And  in  Erie  R.  Co.  Heath,  8  Blatcbf. 
636,  Fed.  Cas.  No.  4,514,  where  it  appears 
that  shares  of  stock  had  been  abstracted 
from  the  possession  of  the  receiver,  it  was 
held  that  the  court  had  power  to  compel  by 
summary  process  tiie  restoration  of  the  prop- 
erty, wheUier  the  party  taking  the  property 
was  or  was  not  a  parfy  to  tbe  suit. 

That  third  parties  who  have  forciUy  taken 
property  away  from  a  receiver  may  be  sum- 
marily ordered  to  restore  it,  see  also  Levy 
V.  Stanion,  33  App.  Div.  632,  53  N.  Y.  Supp. 
472,  wbere  it  was  held  that  the  court  might 
simply  order  the  return  of  the  property 
without  committing  the  wrongdoers  for 
contempt. 

In  American  Constr.  Co.  v.  Jacksonville, 
T.  ft  K.  W.  R.  Co.  52  Fed.  837,  it  was  hrid 
that  tiie  action  of  the  vice  president  of  a 
railroad  company  for  which  a  receiver  had 
been  appointed,  in  collecting  money  for 
carrying  the  mail,  after  the  appointment  of 
the  receiver,  and  depositing  it  in  a  bank  to 
the  credit  of  the  company,  instead  of  paying 
it  to  the  receiver,  constituted  a  contempt  of 
court  which  could  be  enforced  summarily  by 
petition  for  an  attachment. 

And  in  Bowker  v.  Haieht  ft  F.  Co.  146 
Ted.  257,  upon  motion  of  a  receiver  of  a 
corporation,  an  order  was  made  for  the  pay- 
ment to  him  of  a  sum  which  an  attorney  of 
the  corporation  received  as  a  retainer  subse- 
quently to,  and  with  knowledge  of,  the  re- 
ceiver's appointment. 
47  L.E.A.(N.S.) 
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of  a  creditors'  bill,  the  direct  object  is  the 
sequestration  of  Uie  assets  by  a  receiver, 
and  any  injunction  ia  ancillary  to  that 
object.  If  there  are  no  assets,  and  conse- 
quently no  receivership,  it  would  be  a 
strange  case  which  would  afford  any  func- 
tion for  an  injunction.  On  tkt  other  hand, 
in  the  case  of  a  quo  warranto  suit,  the  di- 
rect object  is  to  procure  a  forfeiture  of  the 
corporate  franchises, — ^practical  corporate- 
death;  and  a  receivership  in  those  statee 
where  there  can  be  a  receivership  in  a  quo- 
warranto  case  is  purely  ancillary  and  de- 
pendent  upon  the  necessities  of  the  particu- 
lar case,— -dependent  upon  the  existence  of 
aaests  to  be  received  and  distributed.  .  .  . 
If  a  corporation  Is  insolvent  to  the  extent- 
defined  by  our  statute,  it  is  not  material 

In  Bien  v.  Robinson,  208  U.  S.  423,  52: 
L.  ed.  658,  28  Sup.  Ct.  Eep.  379,  upon  writ 
of  error  to  the  Federal  Supreme  Court  to- 
review  the  order  made  in  Bowker  v.  Haight 
&.  F.  Co.  supra,  it  was  held  that  the  conten- 
tion that,  by  the  summary  proceedings, 
there  was  an  unconstitutionsd  denial  of  the 
right  to  a  trial  by  jury,  and  that  property 
was  taken  without  due  process  of  law,  was 
too  frivolous  to  serve  as  the  basis  of  a  writ 
of  error,  where  the  party  was  merely  re- 
quired in  such  proceeding  to  make  a  pay- 
ment,  after  due  notice  and  opportunity  to  be 
heard,  of  what  he  had  received  in  violation 
and  with  knowledge  of  the  receivership  and 
of  the  injuncti'on  restraining  interference 
with  the  pToverty. 

In  Lake  Shore  ft  M.  S.  R.  Go.  v.  Felton, 
43  C.  a  A.  189,  103  Fed.  227,  it  was  held 
that  a  receiver  could  proceed  summarily  by 
petition  against  strangers  to  the  suit  who, 
under  claim  of  right,  -  were  operating  cars 
over  a  track  belonging  to  the  defendant  in 
the  receivership  action.  It  was  said  that 
where,  as  in  this  instance,  the  property  con- 
cerned was  already  in  the  posseasion  of  tb» 
court,  and  the  act  complained  of  was  a  dis- 
turbance of  that  possession,  it  was  not  un- 
usual to  allow  the  receiver  to  proceed  hy 
petition,  giving  the  defendant  the  oppor- 
tunity of  making  defense  by  answer  or  other 
pleading;  and  that  the  question  whether  a 
receiver  should  proceed  against  a  stranger 
by  bill  or  petition  was  one  which  rested  to 
a  certain  extent  in  the  discretion  of  the 
court. 

In  Bibber-White  Co.  v.  White  River  Val- 
ley Electric  R.  Co.  107  Fed.  176,  it  was  held 
that,  although  assets  had  never  come  into 
the  actual  possession  of  a  receiver,  a  sum- 
mary proceeding  by  petition  might  be  main- 
tained to  recover  them  from  a  stranger  who 
had  wrongfully  interfered  after  the  receiver'a. 
appointment. 

VI.  Writ  of  prohibition. 

Generally,  as  to  when  a  writ  of  prohibi- 
tion will  issue,  see  note  to  Walcott  v.  Wells, . 
9  L.R.A.  60.  And  as  to  nature  of  writ  of.' 
prohibition,  see  note  in  8  L.R.A.  57*  ' 
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whether  it  hu  or  hM  iwt  meU,  or,  if  it 
hu  assets,  wbat  their  ▼mine  may  be;  the 
■uit  proceeds  to  final  decree  in  any  ease. 

"The  result,  therefore,  is  that  the  notion 
to  dismiss  this  MU  is  denied.  The  biU  will 
be  retained  (in  spite  of  the  faet  tbst  all 
the  assets  of  the  corporation  are  in  the  pos- 
oession  of  a  receiver  ot  the  Federal  court, 
and  at  present  there  seems  to  be  no  reason 
why  any  receiver  should  be  appointed  by 
this  court)  for  the  accomplishment  of  the 
statutory  object  of  the  suit,  which  has  no 
«S8ential  relation  to  the  sequestration  or 
distribution  of  assets." 

See  also  Pierce  t.  Old  Dominion  Copper 
Uin.  A  Smelting  Co.  67  N.  J.  Eq.  309,  68 
Atl.  319,  to  the  same  elfect,  referred  to  and 

In  regard  to  the  propriety  of  issuing  a 
vrit  of  prohibition  to  restrain  summary  in- 
iterference  with  property  in  the  posBession  oi 
a  stranger  claiming  adversely,  it  was  said  in 
Havcmeyer  v.  Superior  Ct.  84  Cal.  327,  10 
1L.R.A.  627, 18  Am.  St.  Rep.  192,  24  Pac.  121 : 
■"When  a  receiver  holds  by  a  valid  appoint- 
ment containing  no  directions  in  excess  of 
the  jurisdiction  of  the  court,  so  long  as  he 
acts  in  pursuance  of  the  orders  of  the  court, 
be  cannot  ordinarily  invade  the  rights  of 
parties  or  strangers  to  the  litigation.  If  be 
does  an  injury,  oe  does  it  by  exceeding  his 
authority.  In  such  case  the  fault  is  his, 
and  his  alone.  If  he  attempts  to  take  prop- 
erty lawfully  in  the  possession  of  another, 
and  to  which  he  is  not  entitled,  his  attempt 
may  be  resisted,  just  as  any  other  trespasser 
may  be  resisted,  and  the  person  defending 
his  lawful  poBBession  is  not  brought  in  con- 
flict with  the  court.  If  he  by  any  means 
gains  possession  of  the  property  claimed  by 
a  stranger,  the  court  will  either  order  him 
to  restore  it,  or  if  the  title  is  in  doubt, 
permit  an  action  to  be  brought  against  him 
to  try  the  title.  But  when  the  court  has 
exceeded  its  jurisdiction  in  appointing  a 
receiver,  or  in  directing  him  to  take  specific 
property  out  of  the  poaseasion  of  a  stranger, 
the  injury  that  results  is  directly  due  to  the 
action  of  the  court ;  the  wrong  is  in  the  order 
of  the  court,  not  in  the  receiver's  trans- 
irression  of  the  order.  In  such  cose  it  seems 
«lear  that  the  appropriate  remedy  is  in  some 
Writ  or  proceeding  which  operates  upon  the 
court,  as  such,  to  restrain  its  judicial  ac- 
tion, and  not  in  the  sort  of  resistance  that 
may  be  opposed  to  an  ordinary  wrongdoer, 
or  in  such  an  action  as  mav  be  brought 
against  a  private  person  who  hsa  com- 
mitted a  trespass." 

It  has  been  held  that  a  writ  of  prohibition 
^11  issue  to  a  court  which  has  undertaken 
by  summary  process  to  place  a  receiver  in 
possession  of  property  lield  adversely  by 
strangers  to  the  suit,  although  the  receiver 
has  m  the  meantime  assumed  complete  pos- 
session of  the  property,  so  long  as  there  re- 
mains further  judicial  action  which  may  be 
arrested  by  prohibition.  Havemeyer  t.  Su- 
perior Ct.  supra. 
A7  L.RJi.(N.8.) 
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approved  in  Bogle  Min.  A  bipror.  Co.  v. 
Lund,  16  N.  M.  696,  IIS  Poc.  840.  In  the 
New  Jersey  oases  It  is  ssid  that  tlte  pro- 
ceeding is  a  proceeding  m  rem;  but  it  is 
clearly  pointed  out  in  those  eases  that  the 
Tea  is  the  status  of  the  corporation,  not  its 
assets. 

The  sequestration  and  administratitm  of 
the  assets  of  the  corporation  is  merely  inci- 
dental to  the  main  object  of  the  proceeding, 
and  is  in  the  nature  of  an  execution.  If 
this  is  the  correct  interpretation  of  the 
statute,  of  which  we  have  no  doubt,  it  fol- 
lows that  the  action  is  in  its  nature  a  per- 
sonal and  transitoiy  one,  and  falls  within 
the  first  subdivision  of  §  2960,  Comp.  L«m 
1697,  which  provides  that  transitory  ac- 
tions may  be  brought  in  the  county  where 

Prohibition  will  issue  to  restrain  further 
action,  and  to  restore  the  property  to  a 
stranger,  where,  witbout  opportunity  given 
to  show  cause  against  Uie  order,  the  court 
has  directed  the  sheriff  to  put  a  receiver 
into  possession  of  property  held  by  the 
stranger.  St.  Louis,  K.AS.R.  Co.  v.  Wear. 
135  Mo.  264,  33  L.R.A.  341,  36  S.  W.  366, 
658.  The  court  said  that  where  a  judge  as- 
sumes to  exercise  a  judicial  power  nfit 
granted  by  law,  it  mattered  not,  so  far  as 
concerned  the  right  to  prohibition,  whether 
the  assumed  power  was  in  a  case  which  the 
court  was  not  authorized  to  entertain  at  all, 
or  was  merdy  an  excessive  and  unauthorized 
application  of  judicial  force  in  a  eause  other- 
wise properly  cognisable  by  the  court;  that 
the  writ  of  prohibition  would  not  ordinarily 
be  granted  where  the  usual  modes  of  review 
by  appeal  or  writ  of  error  ofi'ered  an  ade- 
quate remedy,  but  might  properly  be  granted 
where  they  were  inadeqiuite. 

And  in  Havemeyer  v.  Superior  Ct.  supra, 
the  court  said  that  where  a  receiver  had 
wrongfully  been  put  into  possession  of  prop- 
erty, and  a  writ  of  prohibition  is  issued  to 
restrain  further  judicial  action,  the  writ 
may  also  require  a  restoration  of  the  prop- 
erty to  the  adverse  claimant. 

VII,  Miacellaneoua. 

In  Re  United  States  Refiector  Co.  8  K.  Y. 
Civ.  Froc.  Rep.  120,  it  was  said  that  an 
owner,  without  being  liable  to  contempt, 
could  take  possession  of  property  which  a 
receiver  claimed,  but  of  which  he  had  never 
attempted  to  take  possession. 

In  £x  parte  Davidson,  67  Fed.  883,  it  was 
held  that  where  the  parties  and  subject- 
matter  were  within  the  jurisdiction  of  the 
court,  and  the  defendant  in  the  summary 
proceedings  voluntarily  set  forth  by  answo- 
his  claim  to  the  property,  he  could  not  after- 
ward raise  an  objection  to  the  form  (rf  the 
proceeding. 

It  boa  been  held  that  a  judgment  debtor 
in  proceedings  supplementary  to  execution 
cannot,  because  of  lack  of  interest,  raise  the 
objection  to  an  order  directing  payment  to 
a  receiver  of  mon^  in  the  hands  «l  a  third 
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«itber  tbe  plaiDtiff  or  the  defendant  re- 
aides,  and  does  not  fall  within  the  fourth 
subdivision  of  the  section,  which  provides 
that,  when  lands  are  the  object  of  a  suit, 
auch  suit  shall  be  brought  in  the  county 
where  the  lands  %re  situated. 

We  have  hesitated  to  adopt  this  condu- 
flion  by  reason  of  a  practical  question  in- 
volved. Under  this  holding  a  corporation 
having  a  domicil  in  one  corner  of  the  state 
may  be  sued  by  a  creditor  residing  in  the 
extreme  opposite  corner  of  tbe  state,  and 
thus  he  subject  to  great  costs  and  incon- 
venience. But,  no  matter  what  the  conae- 
quencee  may  be,  we  cannot  see  our  way 
clear  to  adopt  any  other  doctrine.  The 
remedy,  if  any  is  needed,  lies  with  the  leg- 
party,  that,  before  the  appointment  of  a 
receiver,  he  had  assigned  the  same  to  a 
stranger,  and  had  given  the  holder  of  tlie 
fund  notice  thereof.  Dienst  v.  Gustaveson, 
85  N.  Y.  Supp.  371. 

The  New  York  statute  provides  that  in 
proceedings  supplementary  to  execution, 
where  it  appears  that  the  judgment  debtor 
has  property  belonging  to  him,  "or  that  one 
or  more  articles  of  personal  property  capable 
of  delivery,  his  right  to  the  possession 
whereof  ia  not  subetantiallr  disputed,"  are 
in  the  possession  of  another  person,  the 
eonrt  may  order  the  property  aelivered  to 
the  receiver.  See  Re  Flynn,  80  Misc.  79. 140 
N.  Y.  Supp.  799. 

Under  this  statute  it  has  been  held  that  a 
third  party  who  claims  to  have  a  lien  upon 
securities  in  his  posseBsion,  but  who,  upon 
the  admitted  facts,  does  not  as  matter  of 
law  have  a  valid  lien,  may  be  required  by 
Bommar^  order  to  deliver  the  securities  to 
the  receiver  of  tiie  dehtor,  since  his  claim  is 
not  substantial,  within  the  meaning  of  tbe 
statute.  Re  Flynn,  1S7  App.  Div.  241,  141 
N.  Y.  Supp.  807.  It  was  said  "the  dispute 
must  be  apparently  substantial.  If  it  be 
based  upon  controverted  facts,  then  a  judge 
has  no  power  to  determine  the  facta  on  such 
An  application,  but  should  remit  the  re- 
ceiver to  his  action.  If,  however,  the  dis- 
pute arises  on  conceded  facts,  and  is  con- 
fined to  questions  of  law  which  have  been 
well  settled,  can  the  third  party,  by  dis- 
puting the  existence  of  well  established  legal 
rulA,  create  a  substantial  dispute  which 
will  deprive  a  judge  of  power  to  make  an 
order  under  said  section!  I  think  not.  The 
•determining  fact  is  not  the  existence  of  a 
mere  dispute,  but  the  apparent  substantial- 
ity of  the  dispute." 

The  statute  has,  however,  heen  construed 
not  to  authorize  the  court  to  make  an  order 
upon  the  wife  of  the  judgment  debtor  to  pay 
to  the  receiver  a  sum  of  money  received  by 
her  from  her  husband  as  compensation  for 
work  done,  and  expended  by  her  prior  to 
the  institution  of  the  proceeding.  Broderick 
V.  Archibald,  91  App.  Dir.  473,  70  N.  Y. 
Supp.  817. 
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islative,  and  not  with  the  judicial,  depart- 
ment. 

In  this  cmmeetion,  we  have  not  failed  to 
ttotiae  the  provisions  of  §  83  of  tbe  cor- 
poration act  hereinbefore  mentioned.  The 
section  is  as  follows :  "Any  creditor  or 
claimant  who  shall  lay  bis  claim  before 
such  referee  may)  at  the  same  time,  demand 
that  a  jury  shall  decide  thereon,  and  in  like 
manner  the  receiver  may  demand  that  the 
same  shall  be  referred  to  a  jury;  and  in 
eittker  case  such  demand  shall  be  entered 
on  the  minutes  of  the  referee,  and  there- 
upon an  issue  shall  be  made  up  between  the 
parties,  under  the  direction  of  the  district 
court,  and  jury  impaneled,  as  in  otiier 
cases,  to  try  the  same  in  the  district  court 
of  the  county  in  which  the  corporation  car- 
It  has  been  held  also  under  the  New  York 
statute  that  since  one  of  two  joint  tort 
feasors  cannot  compel  the  other  to  deliver 
to  bim  property  which  has  been  acquired 
through  their  wrongful  acts,  a  joint  tort 
feasor  cannot  be  compelled  upon  motion  to 
surrender  property  thus  acquired  to  a  re- 
ceiver of  the  other  tort  feasor  against  whom 
a  judgment  has  been  obtained,  since  the  prop- 
erty is  not  indii^utably  that  of  the  judg- 
ment debtor.  Bauer  t.  Beta,  4  N.  Y.  S.  R. 
02. 

In  Iiilienthal  y.  Wallaoh,  S2  Fed.  841,  the 
court  said  that,  by  the  terms  "substantial 

dispute"  in  the  New  York  statute,  was  meant 
a  bona  fide  controversy,  not  a  mere  colorable 
dispute  designed  only  to  render  the  law  in- 
effective, and  to  defeat  tbe  remedy.  But  the 
court  refused  to  punish  tbe  third  party  for 
contempt  for  disposing  of  the  property,  say- 
ing that  whjle  there  was  not  the  appearance 
of  even  a  colorable  bona  fide  claim  on  his 
part  to  the  property,  yet  its  reluctanoe  to 
pass  summarily  upon  a  question  of  this  kind, 
involving  a  considerable  amount,  was  so 
great  that  it  would  deny  the  motion  to  pun- 
ish for  contempt,  provided,  before  a  spccilieil 
time,  the  third  party  deposit  in  court  the 
proceeds  of  the  property,  or  give  bond  to 
pay  any  judgment  that  might  be  recovered 
in  an  action  by  the  receiver. 

Among  other  possible  cases  construing  the 
terms  "substantially  disputed"  in  the  New 
York  statute,  where  the  judgment  debtor 
was  himself  ordered  to  deliver  the  property 
to  the  receiver,  see  Frost  v.  Craig,  18  N.  Y. 
Civ.  Proc.  Rep.  298,  9  N.  Y.  Supp.  628. 

A  statutory  provision  that  receivers  ap- 
pointed for  dissolved  corporations  "shall  be 
held  to  supersede  an  assignee  of  the^rpora- 
tion  in  possession"  haa  been  eonstruea  not 
to  authorize  the  court  appointing  the  re- 
ceiver to  make  a  summary  order  for  the 
property  upon  an  assignee  who  is  under  the 
jurisdiction  of  another  court.  Com.  v.  Order 
of  Vesta,  166  Pa.  631,  27  Atl.  14. 

Sureties  on  tbe  bond  of  a  former  receiver 
cannot  be  compelled  by  summary  proceedings 
to  pay  to  his  successor  a  sum  of  money  al- 
l^;ed  to  be  due  from  their  principal,  since 
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ried  on  its  boiinets  <xr  had  its  principal 
oiHce,  as  in  other  tAvil  cases,  and  the  claim 
shall  be  docketed  as  other  civil  cases  in 
said  court;  the  verdict  of  tiie  jury  phall 
be  subject  to  the  control  of  tile  oourt  as 
in  suits  originally  instituted  therein,  and 
when  rendered,  if  not  set  aside  by  the  court, 
shall  be  certified  by  the  clerk  to  the  receiver 
and  referee,  and  the  creditor  shall  be  con- 
sidered in  all  respects  bs  having  proved 
his  debt  or  claim  for  the  amount  so  ascer- 
tained to  be  due;  and  in  all  cases  in  which 
no  trial  by  jury  shall  be  demanded,  the 
court  sliall  have  jurisdiction  to  pass  upon 
the  claims  presented,  and  to  determine  the 
rights  of  the  claimants,  and  to  make  such 
order  or  decree  touching  the  same  as  shall 
be  equitable  and  just." 

This  section  was  adopted  from  §  77  of 
the  New  Jersey  corporation  act  (2  Comp. 
Stat.  lOlp,  p.  1649),  which  is  as  follows: 
"Any  creditor  or  elatmant  who  shall  lay 
Ills  claim  before  such  receiver  may,  at  the 
same  time,  demand  that  a  jury  shall  decide 
thereon,  and  in  like  manner  the  receiver 
may  demand  that  the  same  shall  be  re- 
ferred to  a  jury;  and  in  either  case  such 
demand  sliall  be  entered  on  the  minutes 
of  the  receiver,  and  thereupon  an  issue  shall 
be  made  up  between  the  parties,  under  tiie 
direction  of  one  of  the  justices  of  the  su- 
preme  court,  and  a  jury  impaneled,  as  in 
other  caees,  to  try  the  same  in  the  circuit 
court  of  the  county  in  which  the  corpora- 
tion carried  on  its  business  or  had  its  prin- 
cipal office;  the  verdict  of  the  jury  shall 

they  are  not  parties  to  the  suit^  and  do  not 
have  funds  suhject  to  the  order  of  the  court. 
Thurman  v.  Morgan,  70  Va.  367. 

In  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868, 
the  right  of  a  receiver  of  a  corporation  to 
proceed  by  a  motion  to  recover  assessments 
made  by  the  court  against  stockholders  of 
the  company  was  sustained  upon  the  ground 
that  a  motion  for  a  judgment  for  money  was, 
under  the  statute,  an  action  at  law,  the 
notice  taking  the  place  of  the  writ  and 
declaration. 

Strangers  to  a  receivership  suit  who  claim 
anX  are  awarded  funds  in  Uie  possession  of 
the  court,  and  who  undertake  to  make  resti- 
tution if  the  decree  awarding  the  funds  to 
them  is  reveraed,  may  be  compelled  in  sum- 
mary proceedings,  upon  reversal  of  the  de- 
cree, to  restore  the  property  to  the  receiver. 
Charters  v.  Candler,  94  Ga.  210,  21  S.  E. 
518. 

In  Wood  v.  New  York  A  N.  E.  R.  Co.  61 
Fed.  236,  where  the  court  said  that  a  ques- 
tion ^  title  was  involved,  it  was  held  thai  a 
receiver  could  not  maintain  a  petition  in  the 
suit  in  which  he  was  appointed  against 
strangers  thereto,  to  [Hrevent  alleged  unjust 
discrimination  in  transportation  of  freight, 
and  to  secure  equal  pnvileges. 

A  stranger  who  claims  to  hold  premises 
without  rent,  under  an  agreement  with  the 
47  L£.A.(N.S.) 


be  subject  to  the  control  of  the  supreme 
court,  as  in  suits  originally  instituted 
therein,  and  when  rendered,  if  not  set  aside 
by  the  court,  shall  be  certified  by  the  clerk 
of  the  anpreme  court  to  the  receiver;  the 
creditor  shall  be  considered,  in  all  respects, 
as  having  proved  his  debt'  or  claim  for  tbe 
amount  BO  ascertained  to  be  due;  and  In  all 
cases  in  which  no  trial  by  jury  shall  bi 
demanded,  the  court  of  chancery  shall  han 
jurisdiction  to  pass  upon  the  claims  pre- 
sented, and  to  determine  the  rights  of  tfat 
claimants,  and  to  make  such  order  or  decree 
touching  the  same  as  shall  be  equitable  and 
just." 

It  appears  that  the  l^ialature  attempted 
to  adapt  the  New  Jersey  law  to  our  situa- 
tion, but  that  the  adaptation  is  perhaps 
faulty,  in  that  it  is  not  dear  and  specific 
as  to  just  what  is  meant.  In  New  Jersey 
the  chancery  court  has,  we  understand, 
territorial  jurisdiction  throughout  the 
state,  and  it  is  clearly  pointed  out  in  their 
act  that  the  jurisdiction  of  the  main  in- 
solvency proceeding  is  vested  in  a  court 
other  than  the  one  in  which  issues  of  fact 
are  to  he  tried  hj  a  jury.  In  our  jurisdic- 
tion, however,  tJie  several  district  courts 
are  courts  of  both  common-law  and  chan- 
cery jurisdiction,  and  possess  all  of  tbe 
general  original  jurisdiction  in  their  re- 
spective districts,  with  some  minor  excep- 
tions, and  to  the  exclusion  of  othor  district 
courts.  At  first  glance  it  would  seem  anom- 
alous for  an  issue  to  be  framed  under  tba 
direction  of  one  district  court,  to  be  tried 

owner  made  prior  to  the  giving  of  a  mort^ 
gage,  cannot  be  compelled  by  summary  order 
to  pay  rent  to  a  receiver  appointed  in  pro- 
ceedings to  foreclose  the  mortgage.  Ameri- 
can Mortg.  Co.  v.  Sire,  103  App.  Div.  396, 
92  N.  ¥.  Supp.  10S2.  It  was  said  the  rent 
alleged  to  be  due  could  be  recovered  only  in 
an  action  against  the  tenant. 

In  Reid  v.  Middleton,  Turn,  ft  R.  455, 
where  it  did  not  appear  whether  one  in 
possession  of  the  property  was  or  was  not  a 
tenant,  it  was  held  that,  without  making 
him  a  party  to  the  action,  a  motion  was 
proper  that  he  deliver  possession  or  attorn  to 
the  receiver,  it  being  said  that  he  could  then 
come  in  and  inform  the  court  whether  he 
was  a  tenant. 

In  severid  English  and  Canadian  cssn, 
where  tbe  question  of  procedure  was  not  dis- 
cussed, the  court,  in  a  proceeding  apparently 
of  a  summary  nature,  passed  upon  the  ri^ht 
of  a  receiver  to  possession  of  property  in  the 
hands  of  a  third  party.  Among  possible 
other  cases  of  this  class  are  tbe  following: 
Reg.  V.  County  Ct.  Judge,  L.  R.  20  Q.  B. 
Div.  167,  67  L.  J.  Q.  B.  N.  S.  136,  68  L.  T. 
N.  S.  64,  37  Week.  Rep.  174;  Prentiss  v. 
Brennan,  1  Grant,  (%.  <U.  C.)  484;  PrentiM 
V.  Brennan,  2  Grant,  Ch.  (U.  C.)  18;  Kirk  r. 
Houston,  6  Ir.  Eq.  Rep.  498.        R.  E.  H. 
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to  a  jury  in  another  district  court  of  equal 
dignity  and  general  character  of  jurisdic- 
tion. In  other  words,  if  &  district  court 
has  jurisdiction  of  a  given  subject-matter, 
it  would  seem  that  its  jurisdiction  should 
be  adequate  to  dispose  of  every  issue  that 
might  arise  in  the  course  of  the  litigation. 
But  the  legislature,  we  assume,  could  pro- 
vide, if  it  so  desired,  for  just  such  a  result 
as  has  been  outlined,  and  the  question  ia 
whether  it  is  so  provided  by  the  act  in 
question. 

Some  little  light  is  thrown  upon  the  ques- 
tion 1^  the  adaptation  of  the  law  from  New 
Jersey  act.  In  New  Jersey  it  clearly  ap- 
pears that  the  issues  are  to  be  tried  by  a 
jury  in  a  court  other  than  t^at  in  which  the 
main  insolvency  proceeding  is  pending,  and 
the  legislature  followed  the  New  Jersey  act 
as  closely  in  terms  as  possible  under  our 
circumstances.  While  not  conclusive,  this 
is  persuasive  as  to  the  legislative  intent 
that  the  venue  of  the  main  cause  may  be  in 
(me  county,  and  the  venue  of  an  issue  of 
fact  before  a  jury  in  another  county. 
Again,  our  district  courts  possess  both 
common-law  and  chancery  jurisdiction. 
While  our  district  courts,  so  possessed  of 
both  jurisdictions,  are  presided  over  by  the 
same  judge,  still  the  functions  of  the  court 
in  the  two  classes  of  cases  are  as  distinct 
as  those  of  the  English  courts  of  chancery 
and  the  English  common-law  courts.  And 
when  the  district  iKiurt  entertains  an  in- 
solveni^  proceeding  of  this  Kind,  it  sits  as 
a  court  of  chancery,  and  when  it  tries  an 
issue  to  a  jury,  it  sits  as  a  court  of  law, 
with  entirely  different  powers  and  func- 
tions. 

Bnt  a  more  earful  inspection  of  our  act 
iteeli  le^s  to  the  eondusion  that  the  I^s- 
latnre  contemplated  that  the  venue  of  the 
main  action  and  that  of  the  issue  at  law 
might  be  in  different  counties  or  even  in 
different  districts.  It  is  to  be  observed  that 
the  venue  of  the  issue  at  law  alono  is  fixed 
by  the  act,  wherein  it  provides:  "And  there- 
upon an  issue  shall  be  made  up  between  the 
parties,  under  the  direction  of  the  district 
court,  and  a  jury  impaneled,  as  in  other 
cases,  to  try  the  same  in  the  district  court 
of  the  eounfy  in  which  the  corporation  car- 
ried on  its  hnsinas  or  had  its  principal 
office,  as  in  other  civil  cases,  and  the  claim 
ahall  be  docketed  as  other  civil  cases  in  said 
court-"  And  it  is  seen  that  tills  venue 
jtu^  be  either  in  the  county  where  the  cor* 
poration  carried  on  ita  business,  or  in  ths 
county  where  it  had  its  principal  office. 
It  Is  a  matter  of  ennmoa  observation  that 
eorporations  may  have,  and  do  have,  their 
prindpal  office  in  a  given  county,  and  may 
transact  all  of  their  Iraslnesa  in  another 
wmntf  or  district.  A  corporation  having 
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its  principal  office  in  Sante  Fe  county  may 
do  all  of  its  business  in  Dona  Ana  county, 
for  instance.  The  word  "business,"  in  this 
connection,  evidently  means  the  acts  of  the 
corporation  whereby  they  come  in  contact 
with  the  public,  and  is  the  equivalent  of 
"occupation."  It  does  not  refer  to  the  in- 
ternal management  of  the  corporation,  such 
as  the  holding  of  directors'  and  stockhold- 
ers' meetings  and  the  like,  else  the  business 
of  the  corporation  would  always  be  done  at 
its  principal  office.  Once  admitted  that  the 
venue  of  the  main  insolvency  proceeding, 
and  that  of  the  trial  of  an  issue  to  a  jury, 
may  be  in  different  counties,  or  even  in  dif- 
ferent districts  of  the  state,  it  seems  clear 
that  §  83  was  not  intended  to  and  does  not 
control  the  venue  of  the  main  action.  As 
a  practical  question,  we  assume  that  the 
issue  may  be  framed  under  the  direction 
of  the  district  court  in  which  the  main  in- 
solvency proceeding  is  pending,  and  that 
the  same  may  be  filed  by  either  of  the  par- 
ties in  the  proper  district  court,  as  pro- 
vided by  the  act,  and  as 'an  ordinary  ac- 
tion at  law  in  a  civil  case. 

2.  A  discussion  of  the  second  proposi- 
tion necessitates  a  determination  of  when 
jurisdiction  of  a  subject-matter  attaches, 
and  what  effect  the  same  has  upon  the  con- 
current jurisdiction  of  other  courts.  It  Is 
to  be  remembered  that  fulmer,  the  mort- 
gagee, was  a  party  to  the  proceedings  in 
the  (Slaves  county  court,  served  with  proc- 
ess, and  answering,  setting  up  his  mort- 
gage. It  is -likewise  to  be  observed  that 
under  the  act  (chapter  79,  Laws  of  1905} 
ample  provision  is  made  for  the  determina- 
tion of  every  question  of  law  or  fact  in* 
volving  the  validity,  priority,  or  other  char- 
acteristic of  any  claim  of  any  creditor  of 
the  insolvent  corporation,  and  for  the  pay- 
ment of  the  same  out  of  the  estate  of  the 
insolvent.  It  is  further  to  be  observed  that 
the  parties  before  the  Lincoln  county  court, 
wliere  the  mortgage  of  Fulmer  was  fore- 
closed, were  the  same  as  the  parties  before 
the  Chaves  county  court.  It  is  true  that  in 
the  Lincoln  county  court  the  form  of  the 
procedure  was  somewhat  different,  in  that 
It  was  strictly  a  foreclosure  proceeding; 
but  Lund,  the  plaintiff  in  the  Chaves  coun- 
ty proceeding,  was  made  a  defendant,  and 
the  question  as  to  the  priority  of  the  claims 
of  Fulmer  and  Lund,  respectively,  was  liti- 
gated. In  the  Lincoln  county  proceeding 
the  fact  of  the  pendency  of  the  Chaves 
county  proceeding  was  called  to  the  atten- 
tion of  the  court  by  the  answer  of  Lund. 
While  these  proceedings,  as  before  said, 
were  slightly  different  in  form,  the  essential 
elements  of  the  two  were  the  same  in  each 
I  instance.  In  the  Chaves  county  proceeding 
the  mortgage  could  not  be  foreclosed  in 
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form,  but  the  queation  of  its  Talidity,  its 
relative  priority,  and  the  sabjection  of  the 
inHotvent  estate  to  its  payment,  were  all 
within  the  scope  of  that  proceeding.  We 
therefore  consider  the  two  proceedings  u 
identical  in  substance  and  effect. 

It  is  a  fundamental  rule  of  law,  subject 
to  some  exceptions  to  be  hereafter  noticed, 
that,  as  between  courts  of  concurrent  juris- 
diction the  first  acquiring  jurisdiction  of  a 
subject-matter  of  an  action  is  permitted  to 
retain  it  to  the  end.  1  Freeman,  Jud^. 
4th  ed.  S  118a;  Young  v.  Hamilton,  135 
Ga.  339,  31  L.R.A.{N.S.)  1057,  69  S.  E.  503. 
Ann.  Caa.  1012A,  144;  State  ex  rel.  Sulli- 
van V.  Reynolds,  209  Mo.  161,  16  L.R.A. 
(N.S.)  963,  123  Am,  St.  Rep.  468,  107  S. 
W.  487,  14  Ann.  Caa.  198;  Coleman  v. 
State,  83  Miss.  293,  64  L.R.A.  807,  35  So. 
937,  1  Ann.  Cas.  406.  This  doctrine  has 
often  been  applied  under  various  circum- 
stances. Thus,  in  Farmers'  Loan  &  T.  Co. 
V.  Lake  Street  Elev.  R.  Co.  177  U.  S.  61,  44 
L.  ed.  667,  20  Sup.  Ct.  Rep.  564,  a  contest 
arose  between  a  trustee  under  a  trust  deed 
to  secure  the  payment  of  certain  bonds  of 
railroad,  and  a  set  of  minority  bondholders 
who  were  seeking  to  oust  the  trustee  from 
its  ofiQce,  and  to  prevent  its  action  in  the 
Federal  court  to  foreclose  the  mortgage. 
The  proceeding  was  first  instituted  in  the 
Federal  court.  The  Supreme  Court  of  the 
United  States,  in  passing  upon  the  question, 
says:  "The  possession  of  the  re§  vests  the 
court  which  has  first  acquired  jurisdiction 
with  the  power  to  hear  and  determine  all 
controversies  relating  thereto,  and  for  tlie 
time  being  disables  other  courts  of  co-or- 
dinate jurisdiction  from  exercising  a  like 
power.  This  rule  is  essential  to  the  orderly 
administration  of  justice,  and  to  prevent 
unseemly  conflicts  between  courts  whose 
jurisdiction  embraces  the  same  subjects  and 
persons.  Nor  is  this  rule  restricted  in  its 
application  to  cases  where  property  has 
been  actually  seized  under  judicial  process 
before  a  second  suit  is  instituted  in  another 
eourt,  but  it  often  applies  as  well  where 
suits  are  brought  to  enforce  liens  against 
speciflc  property,  to  marshal  assets,  admin- 
ister trusts,  or  liquidate  insolvent  estates, 
and  in  suits  of  a  similar  nature,  where,  in 
the  progress  of  the  litigation,  the  court  may 
be  compelled  to  assume  the  possession  and 
control  of  the  property  to  be  affected." 

In  McDowell  v.  McCormick,  67  C.  0.  A. 
401,  121  Fed.  61,  an  action  by  a  creditor 
was  brought  against  an  insolvent  corpora- 
tion in  a  court  of  general  jurisdiction  in 
the  state  of  Indiana,  which  court  appointed 
a  receiver.  Subsequently,  on  the  applica- 
tion of  another  creditor,  another  court  of 
Indiana,  of  co-ordinate  general  jurisdiction, 
also  appointed  a  receiver,  who  thereupon 
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took  possession  of  the  insolvent  corpora- 
tion's property.  It  was  held  that  the  first- 
named  court  acquired  complete  and  exclu- 
sive jurisdiction  of  the  subject-matter,  irre- 
specUve  of  any  actual  seizure  ol  the  prop- 
erty, and  the  record  of  such  proceedings 
was  admissible  in  evidence  to  prove  title 
to  the  property  as  against  title  asserted  by 
the  second  appointee.  It  is  said  by  the 
court:  "When  the  complaint  on  behalf  of 
another  creditor  was  filed  in  the  La  Porte 
superior  court,  and  summons  was  served 
and  appearance  entered,  that  court  was 
without  present  jurisdiction  of  the  subject- 
matter;  'for  the  property  could  not  be  sub- 
ject to  two  jurisdictions  at  the  same  time.' 
Covell  V.  Hevnjan,  111  U.  S.  176,  182,  28 
L.  ed.  390,  392,  4  Sup.  Ct.  Rep.  356.  368. 
Possession  of  the  property  obtained  by  its 
receiver  was,  of  course,  nugatory,  as  were 
any  orders  for  the  sale  thereof." 

in  Louisville  Trust  Co.  v.  Knott,  65  C.  C. 
A.  168,  130  Fed.  820,  the  minority  stock- 
holders oi  the  corporation  filed  a  bill  in  the 
state  eourt  for  an  inspection  of  its  ho<^8, 
the  ascertainment  of  its  debts  and  liabili- 
ties, together  with  a  sale  and  distribution 
of  its  assets,  and  other  equitable  relief.  The 
majority   stockholders   appeared   in  that 
case,  but,  pending  the  same,  filed  a  cred- 
itors' bill  for  the  appointment  of  a  receiver 
in  the  Federal  court,  who,  when  appointed, 
took  possession  of  the  assets,  which  the 
Federal  court  refused  to  surrender  to  a 
receiver    subsequently    appointed    by  the 
state  court.    It  was  held  that  the  state 
court  had  first  acquired  jurisdiction  of  the 
subject-matter   of   the   administration  of 
such  corporation's  assets,  though  it  had  not 
first  taken  physicnl  control  thereof,  and 
Iience  was  entitled  to  their  surrender  by 
the  receiver  of  the  Federal  court.  The 
court  says:  "To  avoid  such  conflict,  most 
liable  to  arise  between  the  Federal  and 
state  courts,  it  has  come  to  be  settled,  as 
we  think,  that,  wherever  a  state  or  Federal 
court  has  lawfully  taken  jurisdiction  of  a 
case  for  the  purpose  of  subjecting  assets 
within  its  territory  to  the  charge  or  dispo- 
sition which  the  law  applicable  to  the  case 
requires,  such  assets  are  thereby  brought 
in  oustodia  legia,  subject  to  the  power  and 
control  of  the  court,  and  that  no  other 
eourt  of  co-ordinate  jurisdiction  can,  in  i 
suit  commenced  while  the  assets  are  in  that 
situation,  lawfully  deprive  the  court  which 
has  already  acquired  the  right  of  control, 
of  the  possession  of  them;  this  because  the 
possession  of  the  res  is  indispensable  to  the 
exercise  of  its  jurisdiction  by  the  court, 
to  the  end  that  it  may  be  impressed  iti 
decree.    It  does  not  seem  to  us  important 
that  a  receiver  had  not  actually  been  ap' 
pointed.    An  appointment  of  a  reerinr 
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vonld  rest  upon  coniiderBtionB  of  cohtcsi- 
ience,  and  might  be  nuds  at  any  time  dur- 
ing the  progreu  of  the  ease,  if  occasion 
should  arise.  The  eonversion  of  the  assets 
might  be  made  without  the  employment  of 
a  receiver  at  all.  Besides,  the  appointment 
goes  upon  the  ground  that  tlie  court  has 
acquired  control  of  tlie  assets.  Ete  is  a 
mere  agent  of  the  court.  The  possessim  is 
that  of  the  eourt,  and  not  his  own.  It  is 
quite  true  that  in  many  cases  the  rule  has 
been  stated  in  terms  no  broader  than  to  in- 
clude an  actual  possession  by  the  court  con- 
sequent upon  a  seizure.  But  it  is  seen  tliat 
generally  in  such  cases  the  exigency  did  not 
make  it  necessary  to  go  beyond  that  limit. 
When  the  question  we  are  now  considering 
has  been  actually  presented,  the  decisions 
have  been  quite  uniformly  in  accord  with 
the  rule  whidi  we  liave  indicated  as  the 
correct  one." 

In  Sullivan  v.  Algrem,  87  O.  C.  A.  818, 
mo  Fed.  366,  it  is  said:  "The  legal  custody 
of  specific  property  by  one  court  of  compe- 
tent jurisdiction  withdraws  it,  so  far  as 
ncccasary  to  accomplish  the  purpose  of  that 
custody,  until  that  purpcae  is  completely 
accomplished,  from  the  jurisdiction  of  every 
other  court.  The  court  which  first  acquires 
jurisdiction  of  specific  property  by  the  law- 
ful seisure  thereof,  or  by  the  due  commence- 
ment of  a  suit  in  that  court,  from  which  it 
appears  that  it  is,  or  will  become,  necra- 
sary  to  a  complete  determination  of  the  con- 
troversy involved,  or  to  the  enforcement  of 
tlie  judgment  or  decree  therein,  to  seize, 
charge  with  a  lien,  sell,  or  exercise  other 
like  dominion  over  it,  thereby  withdraws 
that  property  from  the  jurisdiction  of  every 
other  court,  and  entitles  the  former  to  re- 
tain the  control  of  it  requisite  to  effectu- 
ate its  judgment  or  decree  in  the  suit  free 
from  the  interference  of  every  other  tri- 
bunal." 

In  tang  v.  Choctaw,  P.  &  G.  R.  Co.  87 
G.  C.  A.  807,  160  Fed.  355,  Judge  Sanborn 
states  the  doctrine  in  the  same  form. 

In  Waters-Pierce  Oil  Co.  v.  State,  47  Tex. 
Civ.  App.  162,  103  S.  W.  836,  there  was  a 
conflict  of  jurisdiction  between  the  state 
court  and  the  Federal  court  as  to  the  cus- 
tody of  the  estate  of  the  Waters-Pierce  Oil 
Company,  whose  charter  had  then  been 
lately  forfeited  by  the  state  of  Texas.  In 
that  case  it  is  said:  "There  is  a  rule,  not 
only  one  of  comity,  but  which,  by  force  of 
judicial  decisions  of  the  highest  court  In  the 
land,  has  become  one  of  jurisdiction,  a  rule 
•o  universally  recognized  that  no  court  will 
question  it;  and  it  may  be  stated  to  be  that, 
when  the  power  of  a  court  of  jurisdiction  is 
first  invoked  to  seize  and  administer  prop- 
erty, its  jurisdiction  la  exclusive,  and  no 
other  court  of  conevrrent  Jurisdiction  can 
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interlora  to  materially  disturb  or  hinder  the 
former  in  the  axardse  of  its  antbority  and 
jurisdictton  ov«r  the  rat."  The  court  fur- 
ther says:  "When  did  the  property  beccnne 
in  outtodia  legis,  and  when  did  the  jurisdic- 
tion of  the  trial  court  attach?  For  the 
purp(»e  of  this  eontroveny  we  need  not 
discuss  tbe  conflict  of  decisions,  which  on 
the  one  hand  holds  that  the  jurisdiction  is 
complete  from  the  filing  of  the  bill,  and  up- 
on tiie  other  that  it  £»es  not  attach  until 
service  of  aubpoena;  for  Iwre,  in  this  in- 
stance, it  is  clear  that  the  defendant  cor- 
poration was  in  court  properly  served,  and 
appeared  in  the  receiversh  ip  proceed)  og. 
When  service  is  had,  or  there  is  the  equiva- 
lent by  appearance,  if  there  could  be  any 
doubt  as  to  which  of  the  two  lines  of  deci- 
sions should  prevail,  the  weight  of  reason 
and  authority  is  clear  to  the  effect  that  the 
jurisdiction  of  the  court  will,  under  the 
doctrine  of  relation,  after  order  made,  com- 
mence from  the  time  of  the  filing  of  the 
bill  ior  appointment,  although  no  posses- 
sion has  been  taken  by  the  receiver  of  the 
property  sought  to  be  adminietCTed  by  the 
court.   This  principle  is  well  settled." 

See  Craig  v.  Hoge,  9S  Va.  275,  28  S.  E. 
31^,  for  specific  application  of  this  princi- 
ple to  eases  of  other  general  character  of 
■the  esse  at  bar.  See  also  numerous  cases 
collected  in  the  note  to  Tonng  v.  Hamilton, 
Ann.  Cas.  1912  A,  ISO. 

It  seems  clear  from  the  foregoing  author- 
ities, and  upon  principle,  that  the  Chaves 
county  court,  upon  the  filing  of  the  bill  and 
,  the  service  of  process  in  the  proceeding, 
which  contemplated  the  adjudication  of  the 
question  of  insolvency,  the  awarding  of  an 
injunction  against  the  COTporation,  if  found 
insolvent,  stripping  it  of  its  corporate  pow- 
ers, adjudicating  the  claims  of  all  of  its 
creditors,  subjecting  Its  estate  to  the  pay- 
ment of  the  same,  absorbed  all  of  the  juris- 
diction concemiiq;  the  corporation  and  its 
property,  to  the  exclusion  of  all  eourts  of 
co-ordinate  jurisdiction. 

As  before  stated,  an  exception  to  the  gen- 
eral rule  exists  as  to  actions  in  pergonam, 
as  the  exception  is  usually  stated.  The 
early  and  leading  case  pointing  out  this  ex* 
ception  is  Buck  v.  Colbath,  3  WalL  334,  18 
L.  ed.  267.  In  that  case  a  United  States 
marshal  was  sued  for  trespass,  and  he  de- 
fended himaelf  on  the  ground  that  his  acts 
were  performed  under  a  writ  from  the 
proper  Federal  a>urt,  and  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  says:  "It  is 
scarcely  necessary  to  observe  that  the  rule 
thus  announced  [the  general  rule  hereto- 
fore mentioned]  ts  one  which  has  often  been 
held  by  this  and  other  courts,  and  which  is 
essential  to  the  correct  administration  of 
justice  in  all  countries  where  there  is  more 
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than  one  court  having  jurisdiction  of  the 
same  matters.  .  .  .  But  it  is  not  true 
that  a  court,  having  obtained  jurisdiction 
of  a  subject-matter  of  a  suit  and  of  parties 
before  it,  thereby  excludes  all  other  courts  I 
friHU  the  right  to  adjudicate  upon  other 
matters  having  a  very  close  connection  with 
th(»e  before  tiie  first  court,  and,  in  some 
instances,  requiring  the  decision  of  the 
same  questions  exactly.  In  examining  into 
the  exclusive  oharaeter  of  the  jurisdiction 
of  such  cases,  we  must  have  r^rd  to  the 
nature  of  tiie  remedies,  the  ebaraeter  of 
the  relief  sought,  and  the  identity  of  the 
parties  in  the  different  suits.  For  example, 
a  party  having  notes  secured  by  a  mortgage 
on  real  estate  may,  unless  restrained  by 
statute,  sue  in  a  court  of  chancery  to  fore- 
close his  mortgage,  and  in  a  court  of  law  to 
recover  a  judgment  on  his  notes,  and  in 
another  court  of  law  in  an  action  of  eject- 
ment to  get  possession  of  the  land.  Here 
in  all  the  suits  the  only  question  at  issue 
may  be  the  existence  of  the  Aebt  mentioned 
in  the  notea  and  mortage;  but  as  the  re- 
lief sought  is  different,  and  the  mode  of 
proceeding  is  different,  the  jurisdiction  of 
neitner  court  is  afTected  by  the  proceeding 
in  the  other.  And  this  is  true,  notwith- 
standing the  common  object  of  all  the  suits 
may  be  the  collection  of  the  debt.  The  true 
effect  of  the  rule  in  these  cases  is  that  tiie 
court  of  chancery  cannot  render  a  judgment 
for  the  debt,  nor  judgment  of  ejectment, 
but  can  only  proceed  in  its  own  mode  to 
foreclose  the  equity  of  redemption  by  sale 
or  otherwise.  The  first  court  of  law  can- 
not foreclose  or  give  a  judgment  of  eject- 
ment, but  can  render  a  judgment  for  the 
payment  of  the  debt;  and  the  third  court 
can  give  the  relief  by  ejectment,  but  nei- 
ther of  tiie  others.  And  the  judgment  of 
each  court  in  the  matter  properly  before  it 
is  binding  and  conclusive  on  all  the  other 
courts.  Tills  is  the  illustration  of  the  rule 
where'  the  parties  are  tiie  same  in  all  three 
of  the  courts." 

In  commenting  upon  the  illustration  of 
the  principle  given  in  tiiis  ease,  Mr.  Justice 
Field,  in  the  circuit  court,  in  the  eaae  of 
Bharon  v.  Terry,  1  LJt.A.  672,  689,  13 
Bawy.  887,  86  Fed.  337,  369.  uses  the  fol- 
lowing lan'guage:  "The  exceptions  to  the 
doctrine  that  priority  of  jurisdiction  con- 
trols priority  of  decision,  to  which  we  have 
referred,  and  to  which  our  attention  has 
been  called  hy  eounael  of  tiie  dttfendants, 
will  be  found  on  axaminati(Hi  to  range 
themselves  under  two  chisaM:  First,  where 
the  same  plaintiff  has  asked  in  the  Afferent 
suits  a  determination  of  tiie  same  matter, 
as,  for  instance,  where  different  obligations 
are  issued  upon  the  same  transaction, 
which  is  attacked  in  each  suit  as  fraudu- 
47  L.B.A.(N.S.) 


lent  and  illegal,  and  therefore  vitiating  the 
several  obligations,  or  where  the  jnriadie- 
tion  of  a  court  of  equity,  as  well  as  a  conrt 
of  law,  is  invoked  by  him  with  reference 
to  the  matter.  Of  course,  a  decision  first 
rendered  in  either  suit  may  be  pleaded  in 
the  others.  The  plaintiff  most  abide  tiie 
adjudication  which  he  has  sougiit.  And, 
BGGond,  where  tlie  cases  are  upon  contracts 
or  obligations  which  from  their  nature  are 
merged  in  the  judgment  rendered;  the  sub- 
ject upon  which  the  first  suit  is  founded 
having  thus  ceased  to  exist." 

But  it  is  apparent  that  the  case  at  bar 
does  not  fall  within  the  exertions.  In  this 
case  the  sune  parties,  the  same  questions, 
the  same  relief,  could  be  obtained  in  both 
proceedings,  with  some  additional  relief  to 
the  plaintiff.  But  so  far  as  the  mortgagee, 
Fulmer,  is  concerned,  the  two  eases  are  ex- 
actly alike  in  all  particulars,  except  the 
technical  form  of  procedure,  and  of  sub- 
jecting the  jvoperty  to  tiie  payment  of  this 
debt. 

In  connection  with  this  exception  to  the 
general  rule,  and  as  illustrative  of  the 
same,  reference  is  made  to  Gallagher  v. 
Asphalt  Co.  of  America,  65  N.  J.  Eq.  Z5S, 
6S  AU.  2^;  Squire  v.  Princeton  Lighting 
Co.  72  N.  J.  Eq.  883,  16  LJLA.(N£.)  657, 
68  Atl.  176;  and  Oallagher  v.  Tme  Ameri- 
can Pub.  Co.  15  K.  J.  Eq.  171,  188  Am.  St. 
Rep.  614,  71  Atl.  741.  In  each  of  tiiese 
cases  the  action  was  tn  persoHom  upon  a 
legal  demand  against  an  insolvent  corpora- 
tion, and  judgments  were  obtained  aftc^  the 
filing  of  a  proceeding  against  the  defendant 
corporation  as  an  insolvent,  but  before  an 
adjudication  of  insolvency  and  the  award 
of  an  injunction.  It  was  held  that,  until  an 
adjudication  of  insolvency  and  the  award- 
ing of  an  injunction,  creditors  of  the  cor- 
poration might  pursue  their  legal  remedies 
tn  pertonam,  and  thereby  acquire  a  pref* 
n-ential  claim  again  the  insolvent  estate. 
But  these  cases  in  no  way  affect  the  general 
doctrine  above  stated. 

It  seems  clear,  therefore,  that  upon  the 
filing  of  the  bill  and  tiie  service  of  process 
in  the  Chaves  county  court,  that  court  ab- 
sorbed the  whole  jurisdiction  over  the  de- 
fendant corporation,  its  creditors,  and  its 
estate,  and  that  the  Lincoln  county  coart 
had  no  jurisdiction  then  to  entertain  the 
foreclosure  proceeding. 

3.  A  serious  question  is  presoited  by 
reason  of  the  manner  in  which  the  Chaves 
county  court  took  possession  of  the  estate 
of  the  insolvent  corporation.  The  receiver 
who  was  finally  appointed  and  qualified 
found  in  possession  of  the  property  a  stran- 
ger to  the  record,  claiming  to  own  the  prop- 
erty, and  protesting  against  any  interfer* 
enee  with  ite  possession.  This  cannot  «di- 
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narily  be  done.  See  Havemeyer  v.  Superior 
Ct.  84  Cal.  827,  10  L.R.A.  627,  18  Am.  St 
Rep.  192,  24  Pac  121.  Rights  to  property 
eumot  ordinarily  be  tried  in  a  eummary 
manner  by  tbe  appointment  of  a  receiver 
who  arbitrarily  takes  possession  of  the 
same.  The  more  orderly  and  proper  method 
in  cases  where  property  is  found  in  the 
possession  of  a  stranger  to  the  record, 
claiming  ownership  and  right  to  possession 
of  the  same,  and  which  is  sought  to  be  tak- 
en into  possession  as  the  property  of  anoth- 
er person,  ia  to  authorize  tbe  receiver  to 
bring  a  suit  to  try  the  title.  But  whether 
in  this  case  the  facts  justified  the  taking 
of  the  possession  of  tbe  property  under  tbe 
circumstances  shown  by  tbe  record  or  not, 
the  relator  being  privy  in  estate  with  the 
mortgagee,  Fulmer,  it  is  not  necessary  for 
us  to  decide,  by  reason  of  the  subsequent 
conduct  of  the  relator. 

It  appears,  as  before  seen,  that  the  relator 
intervened  in  the  Chaves  county  proceed- 
ing, and  there  set  up  its  title  to  the  prop- 
erty, and  asked  to  have  the  same  relieved 
from  the  custody  of  the  receiver.  Upon  that 
petition  issues  can  be  made  up,  and  the 
question  of  the  jurisdiction  of  the  Lincoln 
county  court,  under  whose  decree  the  re- 
lator holds,  can  be  fully  adjudicated.  Tbe 
relator  has  submitted  its  case  to  the  Chaves 
county  eonrt,  and  must  bo  held  to  await  its 
judgment,  which,  it  is  to  be  presumed,  will 
be  correct. 

For  the  reasons  stated,  the  alternative 
writ  of  prohibition  will  be  discharged;  and 
it  is  10  ordered. 

Hobertn,  Ch.  J.,  and  Leib,  District 
Judge,  concur. 


WASmirOTON  SUPREME  001TRT. 
(Department  Xo.  2.) 

A.  W.  GOULD  et  aL,  Respts., 

T. 

R.  C.  MoOORMICK  and  Wife.  Appts. 
(—  Wash.  — ,  134  Pac.  676.) 

Appeal   —   memorandnm   decision  — 

findlngfl  and  conclusions, 

1.  A  memorandum  decision  by  the  trial 
court  before  which  a  case  is  tried  without 
a  jury  cannot  be  considered  as  findings  of 
fact  and  conclusions  of  law. 


Note.  —  see  notes  to  Beissel  v.  Vermil- 
lion Farmers'  Elevator  Co.  12  L.R.A.(N.S.) 
403,  and  Mackenzie  v.  Minis,  22  L.R.A. 
(N-S.)  1003,  on  termination  of  contracts 
of  employment  containing  stipalations  per- 
mittini^  rescission  by  the  employer  if  the 
work  IS  not  satiafactorily  performed. 
47  LJl.4.(N.S.) 


Principal  and  agemt  —  dlaoharce  — 

dissatisfaction. 

2.  Under  a  contract  by  an  architect  to 
draw  plans  and  superintend  the  construc- 
tion of  a  building  to  the  "entire  satisfac- 
tion" of  the  owner  for  a  |)ercentage  of  the 
cost  of  the  building,  which  describes  the 
character  of  tiie  work  and  materials  to  be 
employed,  the  owner  cannot  discharge  him 
without  reasonable  ground  ior  dissatisfac- 
tion. 

Damages   —  mongfal   discbarge  of 

architect. 

3.  The  damages  for  wrongfully  discharg- 
ing an  architect  who  had  undertaken  to 
draw  plans  for  and  superintend  the  con- 
struction of  a  building  for  a  percentage  of 
its  cost  are  the  difference  between  the  con- 
tract price  and  what  it  would  have  cost 
them  to  oomjplete  their  uifdertaking  at  the 
time  of  their  discharge. 

Mechanics*  lien  —  right  of  architect. 

4.  An  architect  has  a  lien  on  a  building 
for  furnishing  plans  for  it  and  superin- 
tending its  construction,  under  a  statute 
providing  that  every  person  performing 
labor  upon  or  furnishing  material  for  a 
building  has  a  lien  upon  the  building  there- 
for. 

Same  —  excessive  claim  —  effect. 

5.  The  right  to  a  mechanics'  Uea  is  not 
iMt  by  claiming  an  excessive  amount  in 
the  notice,  if  it  was  not  done  wilfully  or 
in  bad  faith. 

(Augost  19,  1918.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs'  Aivor  in  an  action  brought  to 
recover  a  balance  due  on  a  contract  for  the 
cohstmction      a  building,  for  the  estab- 
lishment and  foreclosure  of  a  lien  for  the 
same  and  for  an  attorney's  fee.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  W.  Baberta  for  appellants. 
Messrs.  Peters  A  Powell,  for  respond- 
ents: 

Where  the  contract  is  no  longer  ex- 
ecutory, but  work  has  gone  into  tbe  subject- 
matter  of  the  contract  to  the  benefit  of  the 
promisee,  then  the  work  need  only  be  satis- 
factory to  a  reasonable  person. 

Hawkins  v.  Graham,  148  Mass.  284,  14 
Am.  St.  Rep.  422,  21  N.  E.  312;  Daggett  v. 
Johnson,  49  Va.  345;   9  Cyo.  632;  Wood 
Reaping  ft  Mowing  Mach.  Co.  v.  Smith,  60 
Mich.  665,  45  Am.  Rep.  57,  15  N.  W.  906; 
Pope  Iron  k  Metal  Co.  v.  Best,  14  Mo.  App. 
S02;  CUrk  v.  Rice,  46  Mich.  308,  9  N.  W. 
427  J  May  v.  Hoover,  112  Ind.  465,  14  N.  E. 
472;  Doll  v.  Noble,  116  N.  Y.  230,  5  L.R.A. 
654,  la  Am.  St.  Rep.  398,  22  N.  E.  406; 
Union  League  Club  v.  Blyrayer  Ice  Mach. 
Co.  204  111.  117,  68  N.  E.  413;  Pollock  v. 
Pennsylvania  Iron  Works  Co.  13  Misc.  104. 
34  N.  Y.  Supp.  130 ;  9  Eno.  PL  *  Pr.  p.  624  i 
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Silaby  Mfg.  Co.  t.  Chlco»  11  Sawy.  183.  .24 
Fed.  898;  Baltimore  &  0.  R.  Co.  t.  Brydon. 
ftS  Md.  198,  67  Am.  Sep.  S18,  3  AU.  306,  9 
Atl.  126. 

The  measure  of  damages  ib  the  contract 
price  for  that  proportion  of  the  work 
actually  done  at  the  time  of  the  contractor's 
diBmissal  and  contract  price  for  that  un- 
completed, lees  the  reastmable  coat  of  com- 
pleting the  lame. 

Chaae  t.  Smith.  36  Wash.  685.  77  Pae. 
1069;  Anderson  v.  Hilker,  38  Vvash.  636,  80 
Pae.  848;  Gabrielson  t.  Hague  Box  &,  Lum- 
ber Co.  56  Wash.  346,  133  Am.  St.  Rep. 
1032,  104  Fac  636;  Noyes  v.  Pugin,  2  Wash. 
668,  27  Fac.  648;  Flaherty  v.  Miner,  123 
N.  Y.  882.  26  N.  E.  418;  McClelland  v. 
Snider,  18  111.  68,  2  Mor.  Mln.  Rep.  531; 
HoIIinsead  t.  Maotier.  13  Wend.  274; 
Hillyard  t.  Crabtree,  11  Ter.  266.  62  Am. 
Dec.  475;  Britton  t.  Turner.  0  K.  H.  481,  26 
Am.  Dec.  713;  Austin  v.  Austin,  47  Vt.  311; 
Masterton  v.  Brooklyn,  7  Hill.  61,  42  Am. 
Dec.  38;  Boyd  v.  Meighan,  48  K.  J.  L.  404,  4 
Atl.  779;  Phelps  v.  Beebe.  71  Mich.  554,  39 
K.  W.  763;  Allen  t.  McKibbin,  6  Mich.  449. 

Plaintiffs  were  entitled  to  a  lien  for 
their  services. 

Hughes  T.  Torgerson,  96  Ala.  346,  16 
L.R.A.  600.  38  Am.  St.  Rep.  105,  11  So. 
209;  Parsons  r.  Brown,  97  Iowa.  699,  66 
N.  W.  880;  Knight  t.  Norris,  13  Minn.  473, 
Gil.  438;  Gardner  v.  Leek,  C2  Minn.  522,  54 
N.  W.  746;  Von  Dom  t.  Mengedoht,  41  Neb. 
626,  69  N.  W.  800;  Mutual  Ben.  L.  Ins.  Co. 
T.  Rowand,  26  N.  J.  Eq.  389;  Btryker  v. 
Cassidy.  76  N.  Y.  50.  32  Am.  Rep.  262;  Bank 
of  Pennsylvania  t.  Gries,  35  Pa.  423;  St. 
Clair  Coal  Co.  t.  Marts,  75  Pa.  384;  Phoenix 
Furniture  Co.  v.  Put-In-Bay  Hotel  Co.  66 
Fed.  684. 

Main.  J.,  delivered'  the  opinion  of  the 

court: 

This  is  an  action  upon  a  contract.  The 
plaintiffs  are  copartners,  doing  business 
under  the  firm  name  of  Gould  ft  Champney. 
The  defendants  are  husband  and  wife.  On 
August  4,  1909,  the  plaintiffs  entered  into  a 
written  contract  with  the  defendant  Robert 
McCormick,  wherein  it  was  provided  that 
the  plaintiffs  were  to  draw  plans  and 
speci^cations  for  a  nine-story  building 
which  McCormick  desired  to  construct  upon 
lots  1  and  2.  block  28,  Maynard's  addition 
to  the  city  of  Seattle.  The  contract,  so  far 
as  material,  was  as  follows: 

"Second  party  (respondents)  also  agrees 
to  take  charge  of  and  supervise  the  con- 
struction of  the  building,  and  to  faithfully 
superintend  the  same  to  the  end  that  the 
construction  may  be  strictly  in  accordance 
with  said  plans  and  specifications  and  pur- 
sued in  accordance  with  good  workmanship, 
47  LJUA.{N.S.) 


and  only  the  best  materials  of  the  Hraral 

kinds  specified  employed  or  used  in  such 
construction.  And  the  seoond  par^  agrues 
to  devote  whatever  tame  tiut  may  be  iieees- 
saiy,  and  to  cmpli^  at  their  own  erpenss 
whatever  assistance  that  may  be  necessary 
to  fully  superintend  the  cODstmction  of 
said  building  to  the  entire  satisfaction  of 
the  first  par^  (appellant  R.  C.  MeCormiek). 
ShouU  tiie  first  party  desire  a  clerk  of  the 
works,  then  such  clu-k  or  saperintendent 
shall  be  at  his  expense. 

"The  second  party  further  agroBa,  from 
time  to  time,  to  supplement  said  plans  to 
such  additional  drawings  as  may  t>e  neces- 
sary to  interpret  and  fully  exemplify  the 
work,  and  shall  be  ready  at  all  times  to 
interpret  and  explain  said  plans  and  speci- 
fications or  any  part  thereof,  and  ahaU  do 
all  work  that  may  be  necessary  to  rwrnclle 
any  apparent  confliction,  and  will  make  such 
additional  drawings  and  provide  such  addi- 
tional specifications  as  first  party  may  from 
time  to  time  require,  to  the  end  that  said 
work  may  be  constructed  in  the  beat  possible 
manner,  economically,  uid  to  the  satiahe- 
tion  of  the  first  party." 

For  providing  the  plans  and  specifications 
and  superintending  the  construction  of  the 
building  the  plaintiffs  were  to  receive  5 
per  cent  of  the  cost  thereof.    Under  the 
agreement,  plans  and  specifications  for  a 
hotel  building  were  prepared.   The  erection 
of  the  building  was  begun.  Thereafter,  and 
on  August  18,  1910,  when  the  building  wa* 
about  one  third  completed.  McCormick  dis- 
charged the  plaintiffs  from  further  service 
under  the  contract.  Subsequently  the  build- 
ing was  completed  by  the  appellants  without 
employing  other  architects.    On  or  abont 
December  23.  1910,  this  action  was  begun 
for  the  purpose  of  recovering  the  balance 
due  the  plaintiffs  on  the  contract,  establisli- 
ing  and  foreclwing  a  lien  for  the  aame,  and 
for  an  attorneys'  fee.   The  cause  was  tried 
to  the  court  without  a  jury.    During  the 
trial  it  was  stipulated,  in  the  event  the 
court  should  enter  a  judgment  foreclosing 
the  lien,  that  it  should  fix  the  amount  of 
the  attorneys'  fee  to  be  allowed  the  plain- 
tiffs.   At  the  conclusion  of  the  trial  the 
court  took  the  matter  of  the  decision  under 
advisement.   On  October  18,  1911,  the  trist 
court  caused  to  he  filed  in  the  case  a  men- 
orandum  decision.     In   this  decision  the 
court  found:  "In  the  above-entitled  csuss 
I  find  that  there  is  no  evidence  of  xaf 
acts  or  omissions  on  the  part  of  the  plain* 
tiffs  which  jiistified  their  dismissal  from 
the  defendants'   service,  or  which  would 
justify  a  reasonable  man  to  suspect  than 
of  wrongdoing  or  incompetency.    I  find, 
moreover,  that  the  fair  cost  of  the  struc- 
ture which   they   were  engajnd  to  work 
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upon,  and  upon  trliicb  their  eonimiaBionfl 
«re  to  be  paid,  ia  9325,000.  I  find  that 
there  ia  no  evidence  which  enables  me  to 
sEgregate  tlie  value  ol  that  part  of  the 
vork  done  at  the  time  of  their  dismiHal 
from  that  part  which  tb^  were  bound  to 
do  in  order  to  fnlfll  all  of  their  obligations 
under  their  contract  of  employment.  In 
such  a  case  a  true  measure  of  damages  is 
the  whole  sum  agreed  to  be  paid  tor  the 
cconpleted  wwk.  .  .  .  Flaintiffa  admit, 
however,  that  the  completion  of  the  contract 
would  involve  an  outlay  by  tbem  of  91^00, 
and  I  think  this  should  be  deducted  from 
tiieir  whole  compensation.  On  this  basis 
p]aiiitiffB  would  be  entitled  to  recover  S 
per  cent  of  <32S,000,  or  $16,260,  less  (1,600 
outlay  and  (8,000,  already  paid,  is  (6,760, 
for  which  amount,  with  interest  and  an  at- 
tombs'  fee  of  $1,500,  the  plaintiffs  are 
entitled  to  a  lien  upon  the  realty  described 
In  the  oomplaint."  Thereafter,  and  ot)  No- 
vember B4,  1911,  judgment  was  entered  in 
favor  of  the  plaintiffs  for  $7,239^7,  and 
in  addition  thereto  an  attorneys'  fee  in  the 
sum  of  $1,600.  The  defendants  appeal. 

The  questions  which  are  ehiefty  material 
are:  (1)  Did  the  manor  and  um  decision  con- 
atitute  findings  of  fact?  (2)  Constructitm 
of  the  contract  as  to  the  right  to  termi- 
nate. (8)  Were  there  reasonable  grounds 
for  dissaUifaction?  (4)  The  measure  of 
damages.  (6)  Doea  a  right  ol  lien  exist! 
(6)  Was  the  notice  of  claim  of  lien  valid! 

I.  On  October  18,  1911,  the  trial  Judge 
caused  to  be  filed  in  the  cause  a  mouOTan- 
dum  decisien,  a  portion  of  which  is  above 
act  out.  To  this,  through  inadvertency  the 
appellant  filed  exceptions  as  though  it  were 
findings  of  fact  and  conclusions  of  law.  The 
exceptions,  however,  were  subsequently  with- 
drawn. No  findings  of  fact  and  concluuons 
of  law  were  signed  and  filed,  unless  the 
memorandum  decision  can  be  considered  as 
such.  It  is  argued  that  tiie  monorandum 
deei^on  oonstitutea  findings  of  fact  and 
conclusiona  of  law,  and,  inasmuch  as  there 
are  no  ezeeptiims  thereto,  there  is  nothing 
for  the  court  to  consider.  But  under  the 
rule  aa  stated  in  the  case  ot  Oust  v.  Gust, 
70  Wash.  686,  127  Pac.  292,  the  memoran- 
dum decision  cannot  l>e  considered  aa  find- 
ingt  of  fact  and  conclusions  of  law.  In  that 
ease,  speaking  of  a  memorandum  decision, 
M  was  said:  "It  is  apparent,  we  think,  thai 
the  entry  of  Mardi  29th  was  in  no  sense 
a  Judgment,  nor  intended  as  such.  It  was 
nothing  more  than  the  decision  or  ruling 
of  the  court  upon  the  matters  taken  under 
advisement." 

n.  It  Ib  urged  that  hy  tiie  terms  of 
tlie  eonta«ct  there  was  Te«erved  to  the  ap- 
pellants ttw  right  to  terminate  the  services 
of  respondents  whenever  th^  might  1m:  dis- 
47  LJLA.(N.8.) 


satined,  providing  the  dissatisfaction  was 
not  in  bad  faitiL  In  other  words,  that 
there  was  preserved  to  the  appellants  an 
unqualified  option  to  tnminate  the  contract 
whenever  in  fact  they  became  dissatisfied, 
regardless  of  whether  or  not  there  was  any 
reasMiable  ground  tor  such  dissatisfaction 
By  examinatim  of  the  contract  it  will  be 
seen  that  the  building  was  to  be  constructed; 
(1)  Strictly  in  accordance  with  the  plans 
and  specifications i  (S)  with  good  work- 
manship j  (8)  wit^  the  best  of  materials; 
(4)  that  its  construction  was  to  be  super- 
intended to  the  entire  satisfaction  of  the 
appellants;  and  (ff)  that  sueh  additional 
drawings  and  speciflcations  as  might  be  re- 
quired from  time  to  time  were  to  he  pre* 
pared  by  the  respondents,  to  the  end  that 
the  work  Might  be  constructed  in  the  best 
possible  manner,  economically,  and  to  the 
satisfaetion  ol  the  first  party.  These  pro* 
visions  specify  the  character  of  the  work- 
manship, the  eharaeter  of  the  material,  the 
character  of  the  superinten&nce,  and  in 
addition,  that  the  building  be  constructed 
in  the  best  possible  mannw,  economically, 
and  to  the  satisfaction  of  the  appellanta. 
Where  from  the  language  of  the  contract  it 
is  doubtful  whether  the  parties  intended 
that  one  party  thereto  should  have  the  un- 
qualified option  to  terminate  it  in  case  of 
dissatisfaction,  or  whether  tlie  intention 
was  to  give  the  right  to  terminate  only  in 
the  event  oi  dissatisfaction  based  upon 
some  reasonable  ground,  the  contract  will 
be  eonstrued  as  not  reposing  in  one  of  tlie 
parties  the  arbitrary  or  unqualified  option 
to  terminate  it.  In  otiier  words,  in  cases 
of  doubt,  the  contract  will  be  eonstrued 
as  giving  the  right  to  terminate  only  when 
thttre  is  a  reasonable  ground  for  dissatis- 
faction. 

In  Hawkins  v.  Graham,  140  Mau.  284,  14 
Am.  St.  Rep.  422,  21  N.  E.  312,  speaking  of 
a  contract  of  the  same  general  character  as 
the  one  here  under  consideration,  it  was 
said:  "In  doubtful  cases,  courts  have  been 
inclined  to  construe  agreements  of  this 
class  as  agroemcnta  to  do  the  thing  in  such 
a  wi^  as  reasonably  ought  to  satisfy  the 
defendant."  Where  the  contract  providea 
that  the  work  or  material  shall  be  of  a 
specified  character  and  to  the  satisfaction 
of  one  of  the  parties,  the  right  to  terminate 
exists  only  when  there  is  dissatiBf action  and 
the  same  is  based  upon  reasonable  grounds. 

In  Doll  V.  Noble.  116  N.  Y.  230,  S  L.R.A. 
564,  15  Am.  St  Bcp.  39S,  22  K.  E.  406,  the 
court  was  considering  a  contract  for  polish- 
ing, staining,  and  rubbing  tlie  woodworic  of 
two  houses.  Th^  contract  provided  that  the 
wotk  was  to  be  done  "in  the  best  workman- 
like manner  under  the  supervision  of  Wil- 
liam Faclcard,  superintendent,  and  to  the 
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entire  satisfaction  of  William  Noble,  the 
party  of  the  first  part*  owner."  The  trial 
court,  in  eubmittiog  the  cause  to  the  jury, 
instructed  them  in  effect  that,  while  the  con- 
tract provided  it  was  to  be  done  to  the 
owner's  satisfaction,  that  clause  must  be 
regarded  as  qualified  by  the  other  provisions 
of  the  contract  that  it  was  to  be  done  in 
the  beet  workmanlike  manner,  and  that  was 
the  test  of  a  correct  and  full  performance 
of  the  contract.  Thereupon  counsel  for 
the  owner  requested  the  court  to  instruct 
the  jury  that  the  defendajit  was  entitled, 
under  the  contract,  to  have  the  work  done 
to  his  "entire  satisfaction"  before  the 
plaintiff  became  entitled  to  final  payment, 
to  which  the  court  responded:  "I  so  charge, 
subject  to  the  qualification  which  I  have 
already  made.  He  must  not  attempt  to  de- 
feat a  just  claim  by  arbitrarily  and  un- 
reasonably saying  he  is  not  satisfied.  The 
work  must  be  done  according  to  the  con- 
tract.*' Upon  these  instructions  error  was 
predicated.  The  court  of  appeals,  in  pass- 
ing upon  the  question,  said:  "The  ruling  of 
the  court  was  correct." 

We  think  that  the  contract  in  the  pres- 
ent case  did  not  give  to  the  appellants  the 
arbitrary  option  to  terminate  it  whenever 
they  might  be  dissatisfied,  but  that  it  could 
only  be  terminated  providing  there  was  some 
reasonable  basis  for  such  dissatisfaction. 
Had  it  been  the  intention  to  give  to  the 
appellants  the  unqualified  or  arbitrary  op- 
tion to  terminate  the  contract  whenever 
they  might  be  dissatisfied  it  would  seem  that 
that  portion  of  the  contract  which  describes 
the  character  of  the  work  and  ■  material 
would  be  entirely  superfluous. 

The  cases  of  Tatum  t.  Oeist,  46  Wash. 
226,  89  Pac.  547,  and  McDougall  t.  O'Con- 
nell,  72  Wash.  349,  130  Pac.  362,  131  Pac. 
204,  are  not  out  of  harmony  with  the  views 
herein  expressed;  the  distinction  being  that 
the  contract  which  .the  court  was  coustni- 
ing  in  each  of  those  eases  gave  the  absolute 
or  unqualified  option  to  terminate  in  case 
of  dissatisfaction,  while  in  the  present  case 
the  contract,  considering  all  the  language 
used,  gives  the  right  to  terminate  only  when 
the  dissatisfaction  is  baaed  upon  some  rea- 
sonable ground. 

III.  The  contract  not  giving  to  the  appel- 
lant the  arbitrary  option  to  determine  when 
he  was  satisfied,  it  becomes  necessary  to 
ascertain  from  the  evidence  whether  there 
was  any  reasonable  ground  for  dissatisfac- 
tion. While  no  formal  findings  of  fact  have 
been  made  upon  this  question,  yet  it  ap- 
pears frtnn  the  written  opinion  the  trial 
judge  that  in  his  judgment  there  was  no 
evidence  justifying  the  dismissal  of  the  re- 
spondents. He  ssid:  "I  find  that  there  is 
no  evidence  of  any  acts  or  omissions  on  the 
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part  of  the  plaintiffs  which  justified  their 
dismissal  from  the  defendants'  service,  or 
which  would  justify  a  reasonable  man  to 
suspect  them  of  wrongdoing  or  incompe- 
tency."" The  evidence  in  the  record  touch- 
ing this  matter  is  so  voluminous  as  to  make 
its  review  here  utterly  impracticable.  It  is 
sufficient  to  say  that  from  a  consideration 
of  the  evidence  we  are  of  the  opinion  that 
the  view  of  the  trial  court  was  ri^t,  and 
should  be  sustained. 

IV.  Since  the  contract  was  breached  1^ 
the  appellants  without  just  cause,  it  be- 
comes necessary  to  determine  by  what  stand- 
ard the  amount  of  recovery  is  to  be  meas- 
ured. This  measure,  where  the  price  ia 
fixed  in  the  contract,  is  the  differraoe  be- 
tween the  price  thus  fixed  and  the  cost  of 
performance. 

In  Sedgwick  on  Damages,  9th  ed.  vol.  2, 
§  614,  the  rule  is  stated  thus:  "Where  a 
contract  price  is  fixed  in  the  contract,  this 
becomes  the  standard  of  value  of  the  con- 
tract ;  the  profit  being  the  difference  between 
the  contract  price  and  t)ie  cost  or  value  of 
performance.  The  application  of  this  rule 
may  be  examined  in  cases  of  several  sorts. 
In  the  first  class  of  cases  the  plaintiff,  on 
^is  side,  imdertakes  to  perform  some  act 
for  the  defendant,  and  in  return  the  defend- 
ant agrees  to  pay  money  for  the  plaintiff*B 
act.  In  such  a  case  the  profit  of  the  con- 
tract is  represented  by  the  contract '  price^ 
leas  the  cost  of  performing  the  act  to  be 
done  by  the  plaintiff." 

In  Chase  v.  Smith,  36  Wash.  631,  77  Vmc 
1069,  it  is  said:  "The  contractor  was  en- 
titled to  recover  for  the  work  performed  at 
the  contract  rate;  and  such  profit,  if  any, 
as  he  would  have  made  on  the  balance  of 
the  work  had  he  been  allowed  to  complete 
it.  The  respondent  is  to  be  placed  in  the 
same  condition  that  he  would  have  bem 
placed  in,  had  he  been  permitted  to  prcH 
ceed  without  interference." 

In  the  present  case  the  price  fixed  in  the 
contract  for  preparing  the  plans  and  speci- 
fications and  superintending  the  work  of  the 
construction  was  6  per  cent  of  the  cost  of 
the  building.  The  approximate  cost  of  the 
building  was  $325,000.  At  the  time  the 
respondents  were  discharged,  it  appears 
from  the  evidence  that  the  cost  to  them  of 
completing  the  contract  would  have  beoi 
$1,600.  Prior  to  this  time  they  had  been 
paid  the  sum  of  $8,000.  On  this  basis,  tho, 
applying  the  rule  as  above  stated,  there  was 
a  balance  due  in  the  sum  of  $6,750. 

V.  It  is  contended  that  the  court  erred 
in  entering  a  judgment  establishing  sad 
foreclosing  the  lien.  If  a  right  of  lien  exisia 
for  plans  and  specifications  prepared  by  sa 
architect  which  were  used  in  the  construc- 
tion of  a  buildii^  and  for  services  of  ths 
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architect  in  the  snperintendence  thereof,  it 
must  be  by  virtne  of  tbe  statute,  aa  no  such 
li&t  wv  known  to  the  common  law.  Bern. 
&  B^.  Code,  %  1120,  proTidea:  ''Every  per- 
son performing  labor  upon  of  furnishing 
material  to  be  used  in  the  construction, 
alteration,  or  repair  of  any  mining  claim, 
building,  .  .  .  has  a  lien  upon  the 
same  for  the  labor  performed  or  material 
furnished  ..."  The  courts  of  many 
of  the  states  have  bem  called  upon  to  con- 
strue statutes  containing  substantially  the 
same  Isnguage,  tor  tiie  purpose  of  determin- 
ing whether  or  not  the  ri|^t  of  lien  existed 
for  plans  and  specifications  and  superintend- 
ence of  the  architect.  Whil&  the  decisions 
upon  this  question  are  ^)J  no  means  har- 
monious, the  great  weight  of  authority,  as 
well  as  the  better  reason,  appears  to  sup- 
port the  view  that  the  lien  exists  where  the 
language  of  the  statute  Is  general.  It  will 
be  noted  that  the  langua^  of  the  statute 
above  quoted  is  general  and  comprehensive 
in  its  terms.  Had  the  l^slature  intended 
it  not  to  be  sufficiently  broad  to  include  the 
labor  of  the  architect  In  preparing  plans 
and  specificatitms  according  to  which  the 
building  was  constructed,  and  in  superin- 
tending the  construction  thereto,  it  would 
doubtless  have  made  use  of  more  restrictive 
terms. 

In  Phillips  on  Mechanics'  Liens,  8d  ed. 
I  158,  the  views  of  the  author  are  expressed 
to  this  effect:  "The  labor  and  skill  of  an 
architect  and  superintendent  of  work  upon 
a  building  are  properly  a  part  of  the  ex- 
pense of  erecting  a  building,  and  not  unfre- 
quently  an  indispensable  and  highly  valu- 
able part.  As  an  item  of  such  expense  they 
enter  into  and  help  to  form  the  value  of  the 
buildii^,  and  there  is  no  sound  reason  in 
the  nature  of  things  why  the  person  who 
performs  such  labor  and  furnishes  such  skill 
should  not  receive  the  same  protection  as 
the  carpenter  or  mason.  Hence,  under  a 
statute  which  provides  that  'whoever  per- 
forms labor  or  furnishes  materials  .  .  . 
for  erecting  ...  a  house  shall  have  a 
lien,'  etc  and  'any  person  entitled  to  a 
lien  a«  aforesaid  shall  make  an  account 
in  writing  of  the  item  of  labor,  skill,  ma- 
terials, ...  or  either  of  them,  as  the 
«ase  may  be,'  etc,  it  includes  persons  who 
furnish  plans  and  specifications  for  and 
superintend  the  work." 

In  Hughes  v.  Torgerson,  96  Ala.  346,  16 
L.R.A.  600,  38  Am.  St.  Rep.  lOS,  II  So. 
200,  under  a  statute  which  gave  a  right  of 
lien  for  "work  or  labor  npon  a  building  or 
improvement  on  land,"  it  was  held  that  this 
language  was  broad  enough  to  include  the 
ardiiteet  who  prepares  the  plans  and  speci- 
fications and  superintends  the  erection  of 
the  building.  It  was  there  said:  "An  archi- 
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tect  who  prepares  the  drawings,  plans,  and 
specifications  for  a  building,  and  superin- 
tends the  erection  tiiereof,  may  as  truly  be 
said  to  perform  labor  thereon  as  anyone  who 
takes  part  in  tbe  work  of  construction. 
That  he  is  within  tiie  protection  of  the  statr 
ute  is  a  proposition  well  supported  adju- 
dicatims  upon  other  similar  statutes." 

In  the  ease  of  Knight  v.  Korris,  13  Minn. 
473,  Gil.  438,  under  a  statute  which  gave 
a  right  of  lien  to  "whoever  performs  labor 
or  furnishes  materials  or  machinery  for 
erecting,  constructing,  altering,  or  repairing 
any  house  ...  or  other  building 
.  .  .  shall  have  a  lien  to  secure  the  pay- 
ment <d  the  same,"  it  was  held  that  an 
architect  was  entitled  to  a  lien  for  plans 
and  specificatiraa  and  superintending  the 
construction  of  a  building.  It  was  there 
said:  "The  labor  and  skill  of  an  architect 
and  superintendent  of  the  work  upon  a 
building  are  a  part  of  the  expense  of  erect- 
ing a  building,  and  not  nnfrequently  an  in- 
dispensable and  highly  valuable  part.  As 
an  Item  of  such  expense,  they  enter  into 
and  help  to  form  the  value  of  Uie  building, 
and  we  ean  ccmceive  of  no  sound  reason  in 
the  nature  ol  things  why  the  person  who 
performs  such  labor,  and  furnishes  such 
ricill,  should  not  recdve  the  same  [nrotection 
as  the  carpenter,  the  mason,  the  lumbsr 
dealer,  or  the  hardware  merchant;  and,  as, 
befmre  renurked,  we  are  of  opinion  that 
the  services  for  which  the  plaintiff  claims  a 
lien  are  covered  by  the  statute."  To  the 
same  effect,  see  also:  Spaulding  v.  Burke, 
33  Wash.  679,  74  Fao.  820;  Fars<ms  v. 
Brown,  07  Iowa,  609,  66  N.  W.  880;  Knight 
V.  Norris,  supra;  Gardner  v.  Leek,  62  Minn. 
622,  M  N.  W.  746;  Von  Dom  v.  Mengedoht, 
41  Neb.  625,  SO  N.  W.  800;  Mutual  Ben. 
L.  Ins.  Co.  V.  Rowand,  26  N.  J.  E^.  380; 
Stryker  v.  Cassidy,  76  N.  Y.  60,  82  Am. 
Rep.  262;  Bank  of  Pennsylvania  v.  Gries, 
35  Pa.  423;  St.  Clair  Coal  Co.  v.  Marts^ 
75  Pa.  384;  Phcenix  Furniture  Co.  v.  Fut- 
In-Bay  Hotel  (C.  C.)  66  Fed.  684. 

While,  as  already  indicated,  tiie  autliori- 
ties  are  not  unanimous  in  si^>porting  this 
view,  yet  a  critical  examination  of  the  cases 
which  take  the  opposite  view  will  show  that 
the  statutes  being  construed  in  some  of  them 
were  less  general  In  terms  than  is  the  stat- 
ute of  this  state. 

VI.  Finally,  it  is  claimed  that  the  notice 
of  claim  of  lien  was  filed  lor  an  excessive 
amount,  and  for  that  reason  the  lien  must 
fail.  In  support  of  this  contcnti<m  the 
case  of .  Robineon  v.  Brooks,  31  Wash.  60, 
71  Pac.  721,  is  cited.  In  that  case  it  was 
held  that  where  nonlienable  items  bad  been 
wilfully  included  in  the  lien  notice  to  such 
an  amount  that,  when  taken  in  connection 
with  the  facts  and  drcnmstanees  of  the 
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clearly  establisbed  bad  faith,  the  n-bole  lien 
should  fail.  The  rule  of  tliat  case  iB  not 
applicable  to  the  facts  here  presented.  The 
evidence  does  not  Bhow  either  bad  faith,  or 
that  the  claim  for  lien  was  wilfully  filed  for 
an  excessive  amount. 

The  judgment  will  be  affirmed. 

Mount,  Morris,  JBllls,  and  FullOTton, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


WISCOXSIN  SUPREME  COURT. 

APPLETON  WATERWORKS  COMPANY 

V. 

RAILROAD  COMMISSION  OF  WISOON- 

sm. 

{—  WiB.  — ,  142  N.  W.  476.) 

Eminent  domain  —  water  plant  —  ac- 
quisition —  compensation. 
1.  In  a  proceeding  before  the  railway 

Headnotea  by  Winslow,  Ch.  J, 

Note.  —  Compewmtton  to  he  paid  a  pub- 
lic utility  eompany  upon  talcing  ita 
plant. 

I.  Introductory,  771. 
II.  Water  and  light  companies. 

a.  In  general,  772, 

b.  Property  that  must  be  taken,  773. 
C  Property  for  which  compensation 

must  be  made,  773. 
d.  Methods  of  determining  compen- 
Batitm. 

1.  In  general,  774. 

2.  Valuation  of  material  plant, 

r^hts,  and  franchises. 

(a)  Valuation  not  confined 

to  material  plant,  774. 

(b)  Method  of  determining 

material  value,  777. 

(c)  Condition  of  plant,  /78. 

(d)  Water      and  water 

rights,  778. 

(e)  Fact  that  utility  com- 

pany is  a  going  con- 
cern or  has  an  estab- 
lished business,  779. 

(f)  Good  will,  781. 

(g)  Franchise. 

{1)  In  general,  781. 

(2)  How  franchise  val- 
ue is  deter- 
mined, 
aa.  In  general, 
783. 

bb.  Effect  of  non- 
user,  784. 

cc.  Good  faith  in 
use  of  fran- 
chise. 784. 

dd.  Earning  pow- 
er, 784. 
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commission,  brought  by  a  municipal  cor- 
poration under  §  17B7m— 82,  SUt.  1911. 
for  the  purpose  of  fixing  the  compensation 
to  be  paid  for  a  waterworks  plant  operated 
by  a  public  utility  corporation  under  an 
indeterminate  permit,  the  commiasion 
must  award  "just  compensation,"  whioit 
means  fair  and  reasonable  value  at  the  time 
possession  of  the  property  is  actually  taken. 
Though,  under  the  provisions  of  uie  law, 
payment  may  be  deferred  in  the  diacretioii 
of  the  commission  for  a  reasonable  timo 
after  possossion  is  taken,  legal  interest  must 
in  that  case  be  provided  for  in  the  order 
from  that  time  until  tlie  payment  is  made, 
in  order  to  constitute  "just  compensation." 
Damages  —  eminent  domain  —  costs  of 
action. 

2.  The  order  in  such  a  case  cannot  rightly 
require  the  municipality  to  pay,  in  addition 
to  such  just  compensation,  the  costs  of  an 
action  which  may  be  thereafter  brought 
by  the  utility  corporation  against  the  com- 
mission to  alter  or  amend  the  ordn',  wheth- 
er such  action  I)p  successful  or  not. 
Same  —  permit  to  operate. 

3.  No  allowance  can  be  rightly  made  in 
such  order  for  the  value  of  the  indetermin- 
ate permit,  for  the  reason  that  such  permit 
has  ceased  to  exist. 


II.  d,  2 — continued. 

efc  Taking  under 
eminent  do- 
main, 784. 

(h)  Right  to  lav  pipes  in 

streets,  784. 

(i)  Right  to  take  addition- 

al land,  785. 
(j)  Policy  of  state  in  deal- 
ing with  public  serv- 
ice corporations,  785. 
Sb  Value  as  dependent  upon 
earning  power. 

(a)  In  general,  786. 

(b)  Rates.  787. 

4.  Capitalization     of  income, 

787. 

6.  ^^elling  price  of  capital  stock, 

787. 

5.  Prior  arbitration,  788. 

7.  Statute   providing   for  pay- 

ment of  cost  and  interest, 
788. 

e.  Severance  of  plants,  788. 

f.  Plant  more  expensive  than  neces- 

sary, 789. 

g.  Property   not  directly  connected 

with  plant,  789. 

h.  Idmltatim    upon  compensation, 

789. 

i.  Deduction  on  account  of  unreason- 

able  rates  previously  received, 

789. 

J.  As  of  what  time  rights  are  deter- 
mined, 790. 

k.  Adjustment  of  mortgage  indebted- 
ness, 790. 

L  Interest,  790. 

ra.  Costs,  701. 

n.  Penalty,  791. 
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Same  —  cost  of  reproduction  —  con- 
sumer's burden. 

4.  If  the  commission,  in  reaching  its 
conclusion  as  to  "just  compenBation,"  takea 
into  coDsideratioD,  in  connection  with  other 
data  bearing  thereon,  an  estimate  of  the 
present  cost  of  reproduction  of  the  plant, 
such  estimate  cannot  rigbtly  include  the 
fost  of  vork  which  may  be  legally  assessed, 
and  in  the  exercise  of  good  business  judg- 
ment ought  to  be  assessed,  against  the 
consumer;  «.  g.,  in  the  present  case,  the 
cost  of  trenching,  and  of  breaking  up  and 
relaying  permanent  pavements,  for  the  lay- 
ing of  new  service  pipes  from  the  main  to 
the  corporation  cock  in  the  curb. 

Same  —  ^ln|c  value. 

6.  "Going  value"  is  that  element  of  value 
which  comes  from  the  fact  that  the  busi- 
neiis  is  a  going  concern.  It  is  not  franchise 
value,  nor  the  value  oi  good  will.  It  is 
difiicult  to  separate  or  measure  in  dollars, 
because  the  value  of  the  plant  and  business 
is  inherently  indivisible,  and  this  latter 
value  is  obtained  by  taking  a  comprehen- 
sive view  of  each  and  all  of  the  elements  of 
property,  tangible  and  intangible,  including 
property  rights,  and  considering  them  as 
inseparable  parts  of  a  harmonious  entity, 
and  exercising  the  judgment  as  to  the  value 


of  that  entity.    In  this  way  the  "going 
value"  goes  into  the  iinal  result. 
Evidence  —  to  impeach  award  of  rail- 
vray  commission. 

6.  In  an  action  brought  under  Stat.  1911. 
§§  X797m-83  et  seq.,  to  alter  or  amend  the 
order  of  the  commission,  testimony  of 
the  commissioners  as  to  what  transpired  on 
the  hearing  or  during  their  deliberations- 
cannot  .  be  introduced  to  impeach  their 
award;  nor  can  they  be  examined  as  to  the 
mental  processes  by  which  they  reached 
their  results,  the  relative  importance  given" 
by  their  minds  to  each  element  of  value,, 
or  the  legal  and  economic  principles  which' 
tliey  deemed  to  have  a  bearing  on  the  result.- 
Where  the  record  is  silent,  however,  they 
may  be  sworn  to  show  what  issues  they  cou' 
sidered,  what  matters  of  fact  were  actually 
submitted  and  passed  upon,  and  sometimes 
to  show  that  they  acted  under  mistake  of 
fact  as  to  the  issues  submitted  to  them. 
E?minent  domain  —  award  —  review  — 

scope, 

7.  In  the  action  named  in  the  last  sub- 
division, there  is  no  trial  de  novo  of  the 
whote  matter  of  just  compensation,  but  the 
court  onlr  examines  into  and  decides  upon 
the  speeifle  claims  of  error  or  unreasonable- 
ness made  by  the  plaintiff;  hence  in  this  ac- 


JII.  Street  railways. 

a.  Statutes,  791. 

b.  What  property  is  included,  7S1. 

c.  Physical  property  as  a  basis,  792. 

d.  Freedom   from   burdens  imposed 

subsequent  to  oi^anization  of 
company,  793. 

e.  Sums  expended  in  obtaining  fran- 

chise, 7d3. 

f.  Franchise. 

1.  In  general,  793. 

2.  Fact   that  franchise   is  not 

perpetual,  705. 

g.  Capitali74ition   of   rental  value, 

795. 

h.  Penalty,  795. 

IV.  Toll  roads.  liriiW's.  and  waterways. 

a.  In  general,  796. 

b.  For  w!mt  cumpensation  must  be 

made,  796. 

c.  Physical  plant. 

1.  Cost  of  construction. 

(a)  In  genera^  797. 

(b)  Statutory  rule  797. 

2.  Cost  of  reproduction,  797. 

3.  Condition  of  structure.  798. 

4.  Changes  after  award,  798. 

5.  Liabilitv  to  destruction,  798. 

6.  Tollbounes,  708. 

d.  Franchise,  790. 

e.  Value  of  capital  stock,  700. 

f.  Earning  power,  700. 

f.  Competition,  800. 
.  True  measure  is  value  to  owner, 
800. 

7,  Introductory. 

In  the  valuation  of  plants  of  public  utili- 
companies,  there  are  certain  elements  to 
M  considered.  There  is  the  structure  to  be 
Talned.  As  a  structure,  independent  of  use, 
47  L.RJk.(KJ3.) 


the  value  may  not  be  equal  to  the  cost. 
But  when  the  structure  is  considered  as  a 
structure  capable  of  being  used  at  its  loca- 
tion, its  value  is  increased,  and  still  more 
is  it  increased  when  it  is  in  actual  use  and 
being  used  in  an  established  business. 
There  is  a  still  further  increase  in  value 
when  this  use  is  exclusive,  either  practi- 
cally or  legally, — more  of  an  Increase  of 
courtte,  in  the  latter  case. 

The  valuation  of  the  franchise  presents 
peculiar  difficulties.  By  some  courts  the 
value  of  a  plant  over  and  above  the  value 
of  the  material  parts  is  treated  as  fran- 
chise value.  It  IS  apparent  that  this  in- 
cludes value  due  to  the  fact  that  the  plant 
is  a  going  concern  and  has  an  established 
business.  Other  courts  treat  the  franchise 
as  merely  the  rights  given  the  company  by 
the  governmental  power,  and  exclude  the 
value  due  to  an  established  business;  while 
in  still  other  cases  no  attempt  is  made  to 
separate  franchise  values  from  other  ele- 
ments. Tills  latter  is  true  in  a  great  ma- 
jority of  the  cases. 

The  modern  tendency  to  confer  extensive 
powers  in  regard  to  public  utility  compa- 
nies upon  public  service  commissions  is 
likely  to  modify  and  largely  determine  the 
valuation  of  the  plants  of  such  companies 
in  the  future. 

The  object  in  view  is  to  determine  the 
compensation  to  be  paid  the  company  whose 
property  is  being  taken,  and  the  judicial 
tendency  is  not  to  place  so  much  stress 
upon  a  technically  correct  valuation  of  the 
various  elements  which  make  up  this  com- 
pensation.— especially  where  there  is  no 
showing  that  on  the  whole  the  compensa* 
tion  is  not  just. 
The  note  is  confined  to  a  diKjisBion  of.' 

GoOQii. 


Digitized  by  v^oogie 


772 


WISCONSIN  SUPREME  CX)URT. 


Mat, 


tion  brought  by  the  utility  company,  claim- 
ing error  in  that  the  award  was  too  small  in 
certain  particulars,  there  could  be  no  re- 
duction of  the  award,  and  the  acceptance  by 
the  plaintiff  of  the  amount  of  toe  award 
pending  the  action  was  not  a  wainr  of  the 
right  to  further  prosecute  the  sanM. 

DamHffea  —  intwest  on  award  In  anl- 
ncnt  domain  —  aoo^ftano*  br  re- 
ceiver, 

8.  It  appears  that,  during  the  proceedings 
to  fix  compensation  before  the  commission, 
the  plaintiff  corporation  was  placed  in  the 
hands  of  a  receiver  appointed  in  a  com- 
bined foreclosure  and  creditors'  action  in 
the  proper  Federal  court,  and  that  upon  pe* 
tition  of  the  city  to  that  court,  and  by  con- 
sent of  the  recover  and  the  plaintiff  cor- 
poration, an  order  was  entered  by  the  court  1 

compensation  upon  the  taking  of  public 
utility  plants  for  use  by  the  body  taking, 
And  excludes  the  taking  of  plants  or  parts 
■of  plants,  the  land  on  which  they  are  lo- 
cated being  desired  for  other  purposes. 

The  exact  queation  annotated  has  not 
been  passed  upon  in  the  course  of  the  tak- 
ing over  of  the  telegraph  and  telephone 
lines  in  England.  Cases  passing  upon  col- 
lateral questions,  such  as  the  right  of  a 
railroad  company  which  has  received  a 
lump  .sum  for  its  telegraph  lines  to  recover 
additional  compensation  upon  subsequent 
requirementa  (such  as  Re^.  v.  Metropolitan 
R.  Co.  60  L.  T,  N.  S.  6),  have  in  general 
been  excluded,  unless  it  is  decided  that  com- 
pensation can  be  had,  and  the  question  is 
as  to  the  amount  thereof. 

So,  also,  cases  have  been  excluded  (such 
as  Cowes  &  N.  R.  Co.  v.  Board  of  Trade, 
43  L,  J.  Q.  B.  N.  S.  242,  22  Week.  Rep. 
807)  passing  upon  the  question  as  to 
whether  a  railroad  company  has  such  an 
interest  as  the  government  is  required  to 
purchase,  under  an  agreement  by  which  a 
telegraph  company  erected  its  lines  on  the 
railroad  right  of  way,  and  was  to  remove 
them  at  the  end  of  the  term,  and  during 
the  term  allow  the  railroad  company  the 
use  of  one  wire  for  its  own  purpose,  but 
not  for  public  use  or  for  profit. 

Likewise  questions  such  as  arose  in  Reg. 
T.  Coleridge,  45  L.  J.  Q.  B.  N.  8.  649,  34 
L.  T.  N.  S.  752,  as  to  whether  a  railroad 
that  has  entered  into  a  traffic  agreement 
with  another  road,  by  which  the  other  road 
iissumes  the  operation  of  the  first  road,  is 
entitled  to  compensation  for  the  telegraph 
lines  after  the  other  road  has  obtained  com- 
pensation. 

So,  cases  passing  upon  the  compensation 
to  be  paid  an  officer  of  a  telegraph  com- 
pany upon  a  taking  of  the  telegraph  line 
tinder  the  English  statute,  such  as  arose  in 
Reg.  V.  Postmaster  General,  38  L.  T.  N.  S. 
89,  26  Week.  Rep.  322,  47  L.  J.  Q.  B.  N.  S. 
435,  L.  R.  3  Q.  B.  Div.  4S8,  have  been  ex- 
cluded. 

As  to  allowance  for  depreciation  in  plant, 
in  fixing  rates  for  public  service  corpora- 
tion, see  note  to  Pioneer  Teleph.  ft  Teleg. 
Co.  V.  Westenhaver,  38  L.R.A.(N.S.)  1209. 
-47  LJl^.{N.S.) 


November  29,  1911,  directing  tiie  receiver 
to  surrender  the  plant  to  the  city  December 
1,  1911,  and  requiring  the  city  to  pay  tho 
sum  awarded  by  the  commission  eornpen* 
sation  on  or  before  February  7,  1912.  Held, 
that  the  receipt  of  the  money  pursuant  to 
this  order  did  not  operate  to  waive  the 
right  to  interest  on  the  award  from  the 
date  of  the  turning  over  of  the  plant;  it 
appearing  from  the  petition  of  the  city  that 
the  intention  of  the  parties  was  that  tho 
payment  should  not  affect  the  righta  of  the 
parties  in  this  action. 

(May  31,  1913.) 

CROSS  APPEALS  from  a  judgment  of 
the  Circuit  Court  for  Dane  County  in 
a  proceeding  to  alter  or  amend  an  order 
I  of   the   railroad   commission   fixing  com- 

As  to  the  establishment,  regulation,  and 
protection  of  ferries,  see  note  to  Sisters- 
ville  Ferry  Co.  v.  Russell,  59  L.R.A.  513. 

See  note,  especial^  subdivision  II.  b,  2, 
to  State  ex  rel.  Hallaner  v.  Goswell,  81 
L.R.A.  33,  as  to  estitbliahment  and  regula- 
tion of  municipal  water  supply. 

As  to  elements  entering  into  determina- 
tion of  reasonableness  of  railroad  rat^  pre- 
scribed by  the  state  for  local  traffic,  see 
notes  to  Pennsylvania  R.  Co.  v.  Philadel- 

ghia  County,  16  L.R_A.(N£.)  108.  and  to 
tate  ex  rel.  McGue  v.  Northern  P.  R.  Co. 
25  L.R.A.(N.S.)  1001. 

//.  Water  and  UgAt  oompatUea, 

a.  In  general. 

In  a  great  majority  of  the  cases  involv- 
ing water  and  light  plants,  the  taking  has 
been  under  some  agreement  between  tlie 
municipality  or  oQiec  body  taking,  and  th<e 
utility  company,  or  under  provisions  in 
the  charter  of  the  company  or  ordinani^v 
granting  the  franchise,  and  they  are  not 
strictly  eminent  domain  proceedings. 

In  Norwich  Gas  ft  Electric  Co.  v.  Nor- 
wich, 76  Conn.  566,  S7  AtL  746,  the  ga-^ 
and  electric  company  was  sedcing  to  com- 
pel the  cit^  to  taJce  its  plan^  under  a  stat 
ute  providing  that  fmy  municipality  which 
deeides'to  establish  such  a  plant  shall  pur- 
chase the  propoly  of  any  such  plant  within 
its  limits,  which  elects  to  sell  and  comply 
with  the  act. 

And  in  Bristol  v.  Bristol  ft  W.  Water- 
works, 23  R.  I.  274,  49  Atl.  875,  the  action 
took  the  form  of  a  bill  to  enforce  a  con- 
tract with  the  water  company  to  sell  its 
plant. 

So,  the  purchase  has  beea  under  a  re- 
served power  in  the  charter,  or  ordiasnee 
granting  the  franchise.  Galena  Water  Co. 
v.  Galena,  74  Kan.  644.  87  Pac.  735;  West 
Springfield  v.  West  Springfield  Aqueduct 
Co.  167  Mass,  128,  44  N.  E.  1083;  Fil- 
mouth  V.  Falmouth  Water  Co.  180  Mass. 
.^25,  62  N,  E.  266;  Tisbury  v.  Yinnard 
Haven  Water  Co.  193  Mass.  Ift6,  70  N.  E. 
256;  Monongahela  Water  Go's  Case,  223 
Pa.  323,  72  Atl.  626. 
In  Covington  Gaslight  Co.  t.  Coviiglaa, 
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penMtion  to  be  paid*  for  plaintiff's  water- 
wotIu  plant;  plaintiff  appealing  Irom  bo 
much  of  the  decree  as  rejected  certain 
claimed  itenu  of  compensation,  and  defend- 
ant appealing  from  so  much  a*  allowed  cer- 
tain others.  Affirmed  in  part. 

Statement  by  Winslowt  Ch.  J.: 
This  is  an  action  brought  under  the  pub- 
lic utility  act  to  alter  or  amend  an  order  of 
the  railroad  eommisBion  fixing  the  com- 
pensation to  be  paid  by  the  city  of  Applekoa 
for  the  taking  of  the  plaintiff's  waterworks 
plant  in  that  city. 

The  works  were  constructed  in  1882,  pur- 
suant to  an  ordinance  passed  by  the  city 
eonneil  in  1881,  authorizing  the  use  of  the 
streets,  and  making  a  contract  for  water 

22  Ky.  L.  Rep.  798,  58  S.  W.  805,  an  as- 
aignee  of  the  city  was  purchasing  under  a 
reserved  power  in  the  ordinance  granting 
the  franchise. 

In  other  cases  the  utility  company  agreed 
to  sell  its  plant  under  a  statute  which  an- 
thorised  the  municipality  to  engage  in  fur- 
nishing the  utility  to  the  public,  but  re- 
quired it  to  purchase  the  plant  of  any 
company  located  within  its  jurisdiotion, 
which  desired  to  sell.  Newburyport  Water 
Co.  V.  Newburyport,  168  Mass.  541,  47  N. 
B.  533;  Gloucester  Water  Supply  Co.  v. 
Gloucester,  178  Mass.  365,  60  N.  E.  877. 

In  the  case  of  Kennebec  Water  Dist.  v. 
Waterrille.  07  Me.  185,  GO  L.RJI.  8S6,  54 
Atl.  6,  this  question  of  compensation  to  a 

Eublic  utility  company  is  considered  ex- 
auatively,  and, — the  case  being  cited  fre- 
quently throughout  the  note,  a  short  state- 
ment of  the  facta  seems  advisable.  The 
action  was  begun  by  the  Kennebec  Water 
District,  a  corporation,  to  procure,  by  vir- 
tue of  the  provisions  of  its  charter,  judicial 
appraisal  and  condemnation  of  the  entire 
plant,  property  and  franchises,  rights  and 
privileges  of  the  Maine  Water  Company,  a 
corporation.  The  Kennebec  Water  District 
was  a  quasi  municipal  cor|K>ration  consti- 
tuting tne  inhabitants  of  a  city  and  village, 
for  the  purpose  of  supplying  the  inhabi- 
tants of  the  district  and  also  two  other 
towns  with  water  for  domestic  and  munici- 
pal purposes.  An  act  authorized  and  em- 
powered it  to  acquire  by  purchase,  or  by 
the  exercise  of  the  right  of  eminent  do- 
main, the  plant  of  a  water  company  which 
operated  within  said  district,  and  it  fur- 
ther provided,  for  the  purpose  of  fixing  the 
valuation  of  the  property  in  case  of  dis- 
agreement, for  the  appointment  of  three  ap- 
praisers who,  upon  hearing,  should  "fix  the 
raluation  of  said  plant,  property,  and  fran- 
chises at  what  they  are  fairly  and  equitably 
worth,  so  that  said'  Maine  Water  Company 
ehall  receive  just  compensation  for  all  the 
same."  Before  the  property  was  valued, 
the  parties,  in  accordance  with  the  provi- 
sions of  the  act  of  the  lejrislature,  filecl 
written  requests  for  instructions  which 
they  desired  and  contended  ought  to  bp 
47  L.R.A.(N.S.) 


service  for  twenty  years.  The  plaintlfT  ac- 
quired title  to  works  in  3892,  and  in 
1007  filed  a  declaration  under  $  1797m — 77, 
statutes,  surrendering  its  franchise,  and 
obtained  an  indeterminate  permit  under  the 
utility  act. 

In  January,  1008,  the  city  applied  to  the 
railroad  commission  for  an  order  requiring 
the  plaintiff  to  make  its  service  more  ade- 
quate and  fixing  rates,  and  during  the  same 
month  one  J.  A.  Hawes  was  appointed  re- 
ceiver of  Uie  company  in  a  creditors'  action 
in  the  United  States  court.  In  May,  1010, 
the  commission  made  an  order  requiring  im- 
provements to  be  made  in  the  plant,  and 
postponing  the  fixing  of  rates  until  the  im- 
provements were  made.  In  July,  1910,  an. 
election  was  called  to  determine  whether  the- 

given  by  the  court  to  the  appraisers  to'< 
guide  tnem  in  determining  the  valuation^ 
of  the  property  to  be  taken  over.  Upon 
this  request  for  instructions,  the  court  ren- 
dered the  opinion  in  question.  The  case  of 
Brunswick  ft;  T.  Water  Dist  t.  Maine  Wa- 
ter Co.  99  Me.  371,  SO  Atl.  687,  arose  in  ai 
similar  manner. 

The  compensation  to  be  paid  the  public- 
utility  company,  however,  depends  largely 
upon  the  statute  authorizing  the  taking,  or- 
upon  the  statute  or  ordinance  reserving  the- 
power  to  purcliase,  and  is  not  dependent 
upon  the  form  of  action  in  which  the  ques- 
tion arises. 

The  damages  to  he  awarded  to  a  water 
company  must  be  determined  according  to 
the  legislative  act  which  gives  the  corpora- 
tion taking  the  property  power  thus  ta 
take.   Ibid.   See  this  case  II.  e,  infra. 

b.  Property  that  mwit  he  taken. 

It  was  admitted  in  Kennebec  Water  Diet. 
V.  Walvrville,  07  Me.  ISS,  60  L.R.A.  856, 
64  Atl.  6,  that  every  item  of  property  held 
by  the  water  compliny  in  the  water  dis- 
trict at  the  date  of  the  appraisal,  whether 
specifically  named  in  the  act  authorising 
the  taking,  or  not,  must  be  taken,  and  just 
compensation  paid  therefor. 

It  was  held  in  Omaha  Water  Co.  v.  Oma- 
ha, 89  C.  C.  A.  205,  162  Fed.  225.  15  Ann. 
Gas.  498,  afiirmed  in  218  U.  8.  180,  64  T... 
ed.  991,  30  Sup.  Ct.  Rep.  616,  that  property 
beyond  the  corporate  limits  of  the  city  ws«- 
included  in  the  property  that  must  be 
taken,  where  the  part  extending  outside  the 
corporate  limits  was  a  part  of  the  system, 
and  the  municipalities  in  which  it  had  bee:i 
extended  were  really  parts  of  the  larger 
city.  The  statutes  of  the  state  in  this  case 
were  held  to  authorize  the  owning  and  oper- 
ating of  the  entire  system  of  waterworks, 
including  the  parts  beyond  the  city  bound- 
aries. 

e.  Property  for   ichiofc  oompefMotfott 
must  he  made. 

A  water  company  is  entitled  to  compen- 
sation for  its  right  in  a  great  pond  granted 
it  by  the  legislature  for  the  purpose  of  sup- 
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city  should  purchase  the  plant,  which  elec- 
tion wajB  held  August  23,  1910,  and  resulted 
in  a  majority  for  the  purchase.  In  Septem- 
ber the  city  filed  with  the  commission  and 
nerved  on  the  plaintiff  notice  of  the  result 
of  the  election,  and  the  commission  set  a 
time  for  hearing.  At  the  hearing  in  October 
following,  all  the  evidence  introduced  in 
the  rate  case  was  received  by  stipulation, 
together  with  some  additional  evidence.  De- 
cember 7,  1010,  the  commission  made  its 
order  fixing  the  value  of  the  entire  prop- 
erty at  $255,000,  and  directing  that  the  city 
pa^-  said  sum  to  the  receiver  on  or  before 
July  1,  1911,  "provided,  however,  that  If 
an  action  he  commenced  and  prosecuted '  to 
alter  «r  amend  this  order  herein  made,  as 
prescribed  in  §  1797m— 83,  the  time  within 

plying  water  to  the  public,  especially  where 
it  was  compelled  to  make  compensation  to 
riparian  proprietors  on  the  stream  flowing 
out  from  the  pond,  whose  property  was 
damaged  by  the  taking  of  the  water,  and 
has  incurred  other  expenses  in  the  construc- 
tion of  the  waterworks.  Gardner  Water 
Co.  T.  Gardner.  18G  Maaa.  190,  60  K.  E. 
1051. 

The  water  company  la  entitled  to  an 
award  for  waters,  lands,  or  water  rights 
taken  by  it  after  the  expiration  of  a  year 
from  the  enactment  of  the  law  granting  its 
charter,  notwithstanding  the  act  provides 
that  it  shall  take  effect  upon  its  passage, 
and  shall  become  void  unless  the  work  is 
completed  within  one  year,  sinee  it  was  not 
intended  by  this  provision  to  prevent  the 
extension  of  the  work  to  meet  the  growing 
necessities  of  the  town  or  its  inhabitants. 
West  Springfield  v.  West  Springfield  Aque- 
4net  Co.  137  Mass.  128.  44  N.  E.  1063. 

The  municipality  need  not  make  compen- 
aation  fnr  an  entire  reservoir  whieh^is  used 
by  the  water  company  for  supplying  an- 
other town  with  water.  Bristol  v.  Bristol 
&  W.  Waterworks,  23  R.  I.  274.  49  Atl.  975. 

Where,  at  the  time  of  granting  a  fran- 
chise, personal  property  was  transferred  by 
the  city  to  the  water  company,  and  it  was 
provided  that  no  compensation  should  be 
paid  to  the  water  company  for  such  prop- 
erty upon  a  taking  of  the  plant  of  the  com- 
pany by  the  city,  and  among  the  items  of 
property  so  transferred  was  a  contract  with 
the  owner  of  the  water  power  to  supply 
power  for  THimpinR,  which  bound  such 
owner  to  put  in  water  wheels  for  power  for 
the  city,  and  furnish  to  such  city  for  water- 
works purposes  at  the  place  where  such 
wheels  were  located  Bufficient  water  for  the 
operation  thereof,  evidence  on  the  part  of 
the  water  company  that  it  constructed  a 
flume  for  conducting  the  water  from  the 
mill  pond  to  the  wheels  of  tlie  pumping 
station,  in  punuance  of  an  agreement  wit^i 
the  owner  of  the  water  power  whereby  the 
latter  paid  it  compensation  for  doine  the 
work,  is  sufficient  to  authorize  a  finding  of 
nrhitrators  that  such  fiurae  was  not  In- 
cluded in  tlie  property  for  which  cnmpensa- 
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which  such  payment  shall  be  made  as  afore- 
o&id  be,  and  the  same  is,  extended  for  a 
period  of  six  months  after  the  final  deter- 
mination of  such  action." 

The  plaintiff  seasonably  brought  the  pres- 
ent action  under  §§  1797m— 83  to  1797m— 
87,  to  alter  and  amend  said  order,  and  after 
the  same  was  commenced  the  complainants 
in  the  creditors'  action  in  the  Federal  court, 
together  with  the  receiver,  Hawes,  filed  an 
ancillary  bill  in  that  court  against  the  water 
company,  the  commission,  and  the  city  of 
Appleton,  to  vacate  the  purchase  proceeding 
entirely,  and  enjoin  the  trial  of  the  present 
action.  That  court  refused  to  grant  the  in- 
junction, and  the  ancillary  action  was  dis- 
missed. The  receiver  during  this  time  re- 
mained in  posBeeaion  of  the  property  and 

tion  must  be  made.  Eau  Claire  t.  Eau 
Claire  Water  Co.  137  Wia.  617,  119  iJ.  W. 
65S. 


d.  MethotU  of  dmtermintfig  compmaa- 
Uon. 

S,  In  general. 

The  method  of  determining  the  com  pen 
sation  to  be  paid  the  public  utility  com- 
pany for  its  plant  is  important.  It  is  a 
common  contention  on  the  part  of  the  gov- 
ernmental body  seeking  to  take,  that  such 
compensation  is  confined  to  the  material 
plant,  and  therefore,  to  arrive  at  the  com- 
pensation, the  value  of  the  material  plant 
need  only  to  be  estimated.  It  is  apparent 
however,  where  tbe  plant  hai  been  tti  sue- 
ceasful  operation,  that  there  is  some  val- 
ue due  to  the  fact  that  it  is  a  going 
concern,  and  also  a  value  due  to  the  rights 
arising  under  the  franchise.  Without 
discussing  these  elements  at  this  place,  it 
is  Buflieient  to  say  that  something  besides 
the  bare  material  plant  must  be  taken  in- 
to consideration  in  determining  the  com- 
pensation to  be  made. 

A  contention  frequently  made  by  the 
utility  company  is  that  the  value  of  its 
plant  is  dependent  upon  the  earning  pow- 
er. And  it  has  also  been  contend^  that 
a  capitali7ation  of  its  income  is  a  method 
of  arriving  at  such  value.  These  varions 
methods  of  determining  compensation  arc 
discussed  in  detail  in  this  subdivision.  It 
should  be  kept  in  mind  that  the  method  of 
valuation  depends  to  a  large  extent  npon 
statute  or  ordinance,  and  theae  should  be 
first  consnlted  on  this  question. 

2.  ValuttUon  of  matertta  plant,  rtghtg. 
and  francMaea. 

(a)  VaUtatlnn  not  confined  to  material 
plant. 

The  valuation  of  the  physical  plant  is 
to  be  considered,  but  the  compensation  i« 
not  confined  to  this. 

T'^nder  a  statute  providing  that  the  price 
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operated  the  plant.  The  foredoBure  of  a 
92S0,000  mortgage  on  the  worki  had  alao 
been  commence  in  the  Federal  court  and 
oonaolidated  with  the  creditors'  action,  and 
Hr.  Hawes  had  also  become  receiver  in  the 
forecIoBore  action.  On  November  29,  1911, 
upon  petition  of  the  city  addressed  to  the 
Federal  court,  an  order  was  made  hj  that 
court,  with  the  consent  of  the  plaintiff  and 
the  receiver.  Directing  that  the  receiver 
aurrender  the  plant  to  the  city  December 
1,  1911,  and  that  the  city  pay  tiie  receiver 
$265,000  therefor  on  or  before  February  1, 
1912,  which  time  was  subsequently  extended 
order  of  the  court  to  the  7th  of  the  same 
month,  on  which  data  the  entire  sum  was 
paid  to  the  receiver. 

Up<m  the  trial  of  this  action  plaintiff  con- 
to  be  paid  for  the  plant  whether  gaa  or 
electric,  or  both,  shall  be  its  fair  market 
value  for  the  purposes  of  its  use  (no  por- 
tion of  such  plant  to  be  estimaled,  how- 
ever, at  less  than  its  market  value  for  any 
other  purpose),  including,  as  an  element 
of  value,  the  earning  capacity  of  such 
plant  and  also  the  market  value  of  any 
other  locations  or  similar  rights  acquired 
by  the  owners  of  such  plant  or  plants 
with  the  intention  of  using  the  same  jn 
connection  with  such  plant  or  plants.  The 
valuation  ought  not  to  be  confined  to  the 
bare  physical  plant.  Norwich  Gas  ft  Elec- 
tric Co,  V.  Norwich,  76  Conn.  565,  57  Atl. 
74Q.  The  court  states  that  the  land,  build- 
ing,  pipes,  wires,  etc.,  belonging  to  the 
company,  were  to  be  valued  in  view  of 
their  arrangement  for  and  adaptability  to 
the  purposes  for  which  they  were  provided, 
and  of  their  earning  capacity  as  a  going  con- 
cern, in  ascertaining  which  special  regard 
was,  by  the  terms  of  the  statute,  to  be  paid 
to  their  actual  earninjrs. 

The  value  of  the  structure  is  to  be  con- 
sidered under  a  statute  requiring  a  fixing 
of  the  valuation  of  the  plant,  property, 
and  franchises  taken,  so  that  the  company 
flhall  receive  just  compensation  therefor, 
but  this  value  is  enhanced  by  the  fact 
that  it  is  being  used  in,  and  in  fact  is 
essential  to,  a  going  business  concern. 
Brunswick  ft  T.  Water  Dist.  v.  Maine 
Water  Co.  99  Me.  371,  59  Atl.  537. 

The  compensation  that  must  be  made 
for  the  plant  of  a  water  company  is  not 
confined  to  compensation  for  the  physical 
property  as  a  going  concern,  but  must  in- 
clude franchises,  under  a  contract  requir- 
ing the  "property"  of  the  company  to  be 

?aid  for.  Monongahela  Water  Co.'s  Case, 
28  Pa.  323,  72  Atl.  025. 
The  value  of  the  bare  physical  property 
of  a  waterworks  company  put  together  in- 
to a  waterworks  system  as  a  complete 
structure,  irrespective  of  any  franchise  or 
anything  which  the  property  earns  or  may 
earn  in  the  future,  is  not  the  true  measure 
of  compensation  under  an  agreement  requir- 
ing the  city  to  pay  the  fair  and  equitable 
Talne  of  the  whole  works.  National  Water- 
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tended  that  the  compensation  fixed  by  the 
commission  was  unlawful  in  the  following 
particulars;  F'irst,  that  it  did  not  include 
interrat  from  the  time  the  city  should  take 
possession  until  payment  of  the  compensa- 
tion; second,  that  it  did  not  include  costs 
and  disbursements  of  the  plaintiff,  in  case 
judgment  should  be  rendered  in  favor  of 
the  plaintiff  in  an  action  brought  by  it  pur- 
suant to  f§  83  to  86,  inclusive  to  alter  and 
amend  the  order  of  the  commission;  third, 
that  it  did  not  include  the  value  of  the  in- 
determinate permit  or  franchise  of  the  plain- 
tiff; fourth,  that  it  did  not  include  the 
value  arising  from  the  «cistenC8  of  perma- 
nent pavements  over  service  pipes;  fifth, 
that  it  did  not  include  the  value  arising 
from  the  cost  of  excavating  and  filling 

works  Co.  v.  Kansas  City,  27  L.R.A.  827, 
10  0.  0.  A.  653,  27  U.  8.  App.  165,  62  Fed. 

853. 

After  stating  that  the  valuation  of  a 
water  company's  plant  is  not  to  be  con- 
fined to  the  mere  physical  property,  the 
court  in  Omaha  v.  Omaha  Water  Co.  218 
U.  S.  180,  54  L.  ed.  991,  30  Sup.  Ct.  Rep. 
615,  says :  "The  value,  in  equity  and 
justice,  must  include  whatever  is  contribu- 
ted by  the  fact  of  the  connection  of  the 
items,  making  a  complete  and  operating 
plant.  The  difference  between  a  dead 
plant  and  a  live  one  is  a  real  value,  and 
is  independent  of  any  franchise  to  go  on,  , 
or  any  mere  good  will  as  between  such  a 
plant  and  its  customers." 

But  under  a  statute  excluding  the  right 
of  a  waterworks  company  to  compensation 
for  profits,  such  a  company,  which  has  ac- 
cepted a  charter  subject  to  the  right  of- 
the  corporation  to  acquire  it  upon  paying 
the  value  of  its  works  and  property  at  the 
end  of  a  specified  time,  is  entitled  to 
compensation  based  upon  the  valuation  of 
the  existing  property  of  the  company,  with- 
out any  allowance  for  compensation  for 
future  profits,  or  for  the  taking  away 
from  it  of  the  right  to  supply  water  to 
its  customers  at  a  profit.  Cornwall  v. 
Cornwall  Waterworks  Co.  29  Out.  Rep. 
350. 

It  is  stated  in  this  case  that  the  ar- 
bitrntors  are  not  necessarily  to  be  gov- 
erncd  by  the  sum  expended  by  the  company 
in  erecting  the  work-,  and  purchasing  the 
property,  but  they  are  to  fix  compensation 
at  what  the  company  at  tlie  time  of  the 
arbitration  could  have  erected  the  work 
and  purchased  the  property  for,  making 
due  allowance  on  the  one  hand  for  wear 
and  tear,  and  on  the  other,  perhaps,  for 
outlay  incurred  in  work  of  a  necessary 
but  experimental  character.  It  does  not 
appear  in  this  case  that  anything  more 
than  physical  valuation  of  the  plant  was 
taken  into  consideration;  neither  does  it 
appear  that  the  attention  of  the  court 
was  directed  to  this  point.  Compare  with 
Monongahela  Water  Co.'s  Case,  223  Pa, 
328,  72  Atl.  826,  infra,  IT.  d,   (g)  (1)» 
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trencheB  in  which  to  lay  2S2  service  pipes; 
and,  sixth,  that  the  going  value  detennin<„i 
by  tbe  commissioQ  and  included  in  the 
amount  fixed  by  it  was  based  upon  improper 
eoDsiderationSf  and  was  inadequate  in 
amount. 

In  the  first  five  of  these  propositions  the 
circuit  court  held  with  the  plaintiff,  and  on 
the  sixth  with  the  defendant,  and  rendered 
judgment  that  the  railroad  commission  alter 
uid  amend  its  pr«vious  order  in  accordance 
with  the  conclusions  so  reached.  Both  par- 
ties appeal. 

Messrs.  Ijlnes,  Spooner,  S3Its,  Ms 
Qaarles,  for  plaintiff: 

The  Constitution  and  the  statute  have 
declared  that  just  compensation  shall  be 

where  the  term  "property"  was  held  to 
include  the  franchise  at  the  company. 

The  valuation  of  a  waterworks  plant 
should  not  be  confined  to  the  actual  cost 
of  eonstruction  less  the  depreciation  by 
use  and  decay,  under  an  ordinance  grant- 
ing the  franchise,  which  provides  that  the 
city  may  purchase  at  the  fair  and  equitable 
value  of   the   property,   which   shall  be 

ttlaced  at  the  actual  value  of  the  work, 
Euid,  buildings,  machinery,  and  equip- 
ments including  the  franchise  granted. 
Galena  Water  Go.  v.  Galena,  74  Kan.  644, 
87  Pac  735. 

Neither  is  it  confined  to  cost  of  repro- 
duction. 

Neither  the  reproduction  cost  of  the 
plant,  nor  the  cost  at  present  of  a  new 
one  differently  constructed,  but  equal  or 
even  superior  in  efficiency  to  the  plant, 
is  the  sole  test  of  the  compensation  to  be 
awarded,  but  this  must  be  considered  in 
connection  with  other  elements,  such  as 
the  fact  that  it  is  a  completed  structure 
connected  with  buildings  prepared  for  use, 
and  that  the  company  is  a  going;  con- 
cern. Kennebec  Water  Dist.  v.  Water- 
ville,  g?  Me.  185,  60  L.R.A.  856,  54  Atl.  6. 

The  mere  cost  of  reproduction  of  the 

Slant  ia  not  a  proper  criterion  for  the 
eterminatton  of  the  compensation.  Na- 
tional Waterworks  Co.  v.  Kansas  City,  27 
L.11.A.  827,  10  C.  0.  A.  663,  27  U.  S. 
App.  165,  62  Fed.  853. 

The  court  in  Eau  Claire  v.  Eau  Claire 
Water  Co.  137  Wis.  617,  119  N,  W.  555, 
does  not  go  into  any  critical  examination 
of  the  elements  making  up  t^e  award  of 
the  arbitrators  in  that  case,  but  relies 
largely  upon  fhe  award.  The  commission 
here  considered  the  cost  of  the  reconstruc- 
tion of  a  new  plant  not  identical,  but 
equally  as  efficient  for  the  required  purpos- 
es, and  the  objection  was  made  by  the 
water  company  that  the  arbitrators  ex- 
cluded from  tbe  matters  considered  many 
thinfiB  which  the  water  compEuiy  had, 
which  had  cost  a  ecmsiderable  sum,  and 
which  were  elements  of  value  \r  its  plant. 
The  court  merely  states  that  the  answer 
to  this  contention  is  that,  while  these  were, 
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paid,  and  the  ascertainment  of  that  b  a 

judicial  inquiry. 

3  Dill.  Mun.  Corp.  5th  ed.  S.1036;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  ed.  773;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  8.  312,  327,  37  L.  ed. 
463,  468,  13  Sup.  Ct.  Rep.  622;  Bauman  v. 
Ross,  167  U.  S.  648,  583,  42  L.  ed.  270,  286, 
17  Sup.  Ct.  Rep,  966;  Isom  v.  Mississippi 
C.  R.  Co.  36  Miss.  300  ;  2  Lewis,  Em.  DcHn. 
S  887. 

The  compensation  must  be  a  full  and  per- 
fect equivalent  for  the  property  taken. 

Monongahela  Nav.  Co.  v.  United  States, 
143  U.  S.  326,  343,  37  L.  ed.  468.  474,  13 
Sup.  Ct.  Rep.  622 ;  Lewis,  Em.  Dom.  S  462 ; 
Milwaukee  M.  R.  Co.  v.  Eble,  3  Pinney 
(Wis.)  368;  Welch  v.  Milwaukee  4  St.  P. 

elements  of  value  in  the  ^sting  plant,  if 
it  was  to  be  sold,  they  mif^t  yet  be  aurh 
structures  aa  no  reasonable  man  would 
duplicate  in  erecting  a  new  plant,  and 
that  numy  of  them  had  been  constructt^ 
for  purposes  which  had  been  found  futile 
and  had  been  abandoned  for  the  object 
for  which  the^  were  originally  constructed, 
although  some  of  them  had  been  made  to 
serve  other  purposes  which  could  just  as 
well  have  been  accompliahed  at  less  expense. 
It  is  finally  stated  that  there  is  no  show- 
ing that  these  matters  "affected  the  award 
fn  fact  made." 

Under  a  power  of  purchase  reserved  in 
an  ordinance  granting  a  franchise  to  a 
gas  company,  which  provides  that  the 
city  shall  have  the  privilege  of  purchasing 
"all  the  pipes,  buildings,  privilege,  and 
apparatus  constituting  the  gas  works,  .  . 
the  price  or  l«lue  ...  to  be  as- 
certained ...  by  five  disinterested 
persons,"  the  value  is  not  limited  to  a 
valuation  of  the  pipes,  buildings,  and  ap- 
paratus of  the  gas  company.  Covington 
Gaslight  Co.  v.  Covington,  22  Ky.  L. 
Rep.  796,  58  S.  W.  806.  The  court  states 
that  "it  certainly  was  never  cont«npUt«d 
that  [a  gas  company]  .  shoold 

rapend  its  time,  mon^,  and  energies  in 
building  up  and  developing  a  business, 
and  then  be  compelled  to  sell  it  at  the 
mere  cost  of  reproduction  of  its  physical 
features,  receiving  no  consideration  for  the 
greater  value  which  comes  from  the  success- 
ful developmest  and  operation  of  tin 
plant." 

To  measure  adequately  the  stmctare 
value  of  a  water  system,  there  must  be  con- 
sidered, among  other  things,  the  present 
efficiency  of  the  system,  length  of  time  nec- 
essary to  construct  the  same  de  novo,  the 
time  and  cost  needed  after  constmction 
to  develop  such  new  system  to  the  lenl 
of  the  present  one  in  respect  to  businea" 
income,  and  the  added  net  incinne  asd 
profit,  if  any,  which,  %  its  acquirefliat 
aa  a  going  concern,  would  accrue  to  s 
purchaser  during  the  time  required  fof 
such  new  construction  and  for  such  de- 
velopment <d  husiniesa  and  income.  Ka* 
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R.  Co.  27  Wie.  308;  Jeffery  t.  Chicago  A 
M.  Electric  R.  Co.  138  Wia.  1,  119  N.  W. 
879;  15  Cyc  687,  696.  757;  Kennebec 
Water  Di«t.  v.  Waterville,  97  Me.  185,  60 
L.R.A.  856,  64  Atl.  6;  Allentowa  ft  C.  Turnp. 
Co.  V.  Lehigh  Valley  Traction  Co.  174  Pa. 
273,  S4  Atl.  566;  Clarion  Tump.  &  Bridge 
Co.  T.  Clarion  County,  172  Pa.  243,  33  Atl. 
580 ;  Montgomery  County  v.  Schuylkill 
Bridge  Co.  110  Pa.  64,  20  Atl.  407;  Con- 
Bolidated  Oas  Co.  t.  Kew  York,  167  Fed. 
849. 

The  value  of  property  like  a  waterworkg 
plant  does  not  depend  alone  upon  the  cost 
of  construction  or  reproduction,  but  also 
upon  the  franchises  conferring  the  right  to 
operate  and  charge  for  serrices,  and  upon 
the  extent  of  the  acquired  bUBinesa. 

nebee  Water  Dist.  v.  Waterrille,  97  Me. 
185,  60  L.R.A.  866,  64  AU.  6. 

(b)  Methoa  0/  determinino  material 

value. 

In  arriving  at  the  value  of  the  phTsical 
plant,  in  so  far  as  thii  is  material,  the 
original  cost  of  the  construction  Is  not 
eonclosive  of  the  value. 

The  original  cost  of  conBtruction  can- 
not control,  for  it  is  the  present  value 
that  is  to  be  determined,  and  "original 
cost"  and  "present  value"  are  not  equiva- 
lent terms.  National  Waterworks  Co.  v. 
Kansas  City,  27  LJI.A.  827,  10  C.  C.  A.  653, 
27  U.  S.  App.  16S,  62  Fed.  853. 

Under  a  statute  authorizing  the  taking 
of  a  water  company's  plant  at  a  "valua- 
tion of  said  plant,  property,  and  franchise 
at  what  they  are  fairly  and  equitably 
worth,"  the  actual  cost  of  a  water  plant 
and  property,  together  with  proper  al- 
lowances for  depreciation,  is  local  and 
competent  evidence  upon  the  question  of 
the  pment  value  ot  the  same,  upon  a 
taking  under  aninent  domain  proceedings, 
but  is  not  conclusive  of  such  value.  It  Is 
subject  to  inquiry  as  to  whether  the  works 
were  built  prudently,  and  whether  they 
were  built  when  prevailing  prices  were 
hiffh,  so  that  actual  cost  in  such  respect 
may  be  present  value.  Kennebec  Water 
Dist.  V.  Waterville,  97  Me.  185,  60  L.RjV. 
856,  54  Atl.  6. 

Prior  cost  is  a  proper,  but  not  the  only, 
criterion  of  present  value,  since  the  present 
value  may  be  affected  by  the  rise  or  fall 
of  prices  of  material,  and  if  in  such  a  way 
the  present  value  of  the  structure  is  great- 
er tnan  the  cost,  the  company  is  entitled 
to  the  benefit  of  it;  if  less  than  the  cost, 
the  company  must  lose  it.  Brunswick  &. 
T.  Water  IMst.  v.  Maine  Water  Ca  99 
Me.  871,  69  Atl.  637. 

The  construction  account  of  the  water 
emnpany  Is  not  conclusive  upon  arbitra- 
tors, especially  where  in  the  alleged  ex- 
penditure there  are  contained  many  things 
which  have  proved  useless  or  nearly  so, 
and  of  little  or  no  actual  value  to  a  pro- 
47  L.R.A.(K.S.) 


Brunswick  &  T.  Water  Diat.  v.  Maine 
Water  Co.  99  Me.  371,  69  Atl.  537. 

Structural  value  is  cost  of  reproduction 
less  a  proper  allowance  for  depreciation. 

Smyth  V.  Ames,  169  U.  8.  466,  42  L.  ed. 
819,  18  Sup.  Ot.  Bep.  418;  Bedtands,  L.  & 
C.  Domestic  Water  Co.  v.  Redlands,  121 
Cal.  365,  63  Pac.  843;  San  Diego  Water 
Co.  V.  San  Diego,  118  Cal.  556,  38  L.R.A. 
460,  62  Am.  St.  Rep.  261,  50  Pac.  633;  San 
Diego  land  ft  Town  Co.  v.  National  City, 
174  U.  S.  757,  43  L.  ed.  1161,  19  Sup.  Ct. 
Bep.  804;  Brunswick  ft  T.  Water  Diat.  v. 
Maine  Water  Co.  99  Me.  371,  59  Atl.  537; 
Wilcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  63  L.  ed.  882,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034;  Knoxville  v.  Knoxville 
Water  Co.  212  U.  8. 1,  63  L.  ed.  871,  29  Sup. 

posed  purchaser  of  tl^  waterworks  olant, 
and  alse  where  there  have  been  included 
items  7hich  were  in  whole  or  in  part 
only  replacements  of  worn-out  and  out- 
grown appliances.  Eau  Claire  v.  Eau 
Claire  Wat«  Co.  137  Wis.  617,  119  N. 
W.  555. 

See  also  Cornwall  v.  Cornwall  Water- 
works Co.  29  Ont.  Rep.  360. 

But  a  water  company  which,  in  good 
faith,  made  a  contract  for  the  construction 
of  a  plant  to  be  paid  for  substantially  on 
the  basis  of  the  cash  market  value  of  it 
at  completion,  and  made  a  settlement  with 
the  contractor  fixing  the  amount  due  him 
in  accordance  with  the  contract,  and  owes 
this  amount  either  to  the  contractor  or 
to  a  credit(»'  who  has  l«it  it  the  money 
to  be  paid  to  the  contractor,  or  in  part 
to  one  and  in  part  to  the  other,  is  entitled 
to  have  such  amount  considered  as  the 
actual  cost  of  the  property,  where  the 
plant  is  taken  by  the  city  af£er  It  has  been 
operated  by  the  company  for  only  four 
months,  under  a  statute  authorizing  the 
city  to  take  the  plant  of  the  company  on 
payment  to  said  company  of  "the  actual 
cost  of  its  franchise,  works,  and  property 
of  all  kinds  held  under  the  provisions  of 
this  act."  Falmouth  v.  Falmouth  Water 
Co.  180  Mass.  325,  62  N.  E.  -256. 

The  reproduction  cost  less  depreciation 
has  been  held  to  be  a  proper  method  of 
arriving  at  the  value  of  the  material  part 
of  the  plant. 

The  court  in  Bristol  v.  Bristol  A  W. 
Waterworks.  23  R.  I.  274,  49  Atl.  976, 
holds  that  the  correct  method  of  determin- 
ing the  value  of  the  material  plant  is  by 
the  coat  of  reproduction  less  depreciation. 
In  this  case  the  court  separat4>a  the  ele- 
ments which  make  up  the  total  valuation 
of  the  plant.  See,  "Franchise,"  II.  d,  2 
(g),  infra. 

Although  it  is  not  so  directly  stated, 
the  court  in  Omaha  v.  Omaha  Water  Co. 
218  U.  8.  180,  54  L.  ed.  991,  30  Sup.  Ct. 
Rep.  615,  apparently  assumed  that  the 
cost  of  duplication  less  depreciation  is  the 
value  of  the  physical  property. 

This  seems  to  have  been  tlie  method  of 
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Ct.  Rep.  148;  Consolidated  Grb  Co.  v.  New 
York,  157  Fed.  849;  Pioneer  Teleph.  &  Teleg. 
Co.  V.  Westenliaver.  29  Okla.  429,  38  L.R.A. 
(N.S.)  1209,  118  Pac.  354;  Re  Cashtou  L. 
&  T.  Co.  3  W.  R.  C.  R.  67;  Iliil  v.  Antigo 
W.  Co.  3  W.  R.  C.  R.  623;  Paine  v.  Wiacon- 
ein  Teleph.  Co.  4  W.  R.  C.  R.  1;  Ashland 
V.  Ashland  W.  W.  Co.  4  W.  R.  C.  R.  273  j 
State  Journal  Co.  v.  Madison  G.  &  E.  Co. 
4  \V.  R.  C.  R.  501 ;  Rlpon  v.  Ripon,  W.  & 
L.  Co.  5  W.  R.  C.  R.  1;  Appelton  v.  Appel- 
ton  W.  W.  Co.  5  W.  R.  C.  R.  276;  Re  Fond 
du  Lac  W.  Co.  5  W.  R.  C.  R.  482;  Re  Mani- 
towoc W.  W.  Co.  0  \V.  R.  C.  R.  76;  Mari- 
nette V.  City  Water  Co.  7  W.  R,  0.  R.  374. 

The  going  value  should  include  the  value 
of  the  earning  capacity. 

National  Waterworks  Co.  t.  Kansas  City, 

determining  the  value  of  the  material 
plant  in  tiloucester  Water  Supply  Co.  v. 
Gloucester,  179  Mass.  365,  60  N.,  £.  977, 
but  80  far  as  is  shown  by  the  reporti  there 
was  no  dispute  on  this  point. 

In  determining  the  value  of  the  mains, 
pipes,  and  fittings  regarded  as  a  plant  in 
aitu  capable  of  earning  a  profit,  the  local 
board  which  was  placing  the  plant  arrived 
at  this  value  "by  taking  the  cost  of  the 
mains,  pipes,  and  fittings,  of  laying  them 
down,  and  making  good  the  ground,  and 
deducting  a  sum  for  depreciation."  The 
court  BuggestK  that  this  might  not  be  the 
proper  way  for  finding  the  value  of  the 
plant  as  a  going  concern  in  every  instance, 
but  that  the  basis  itself,  that  is.  the 
plant  as  a  concern  tn  situ  capable  of  earn- 
ing a  profit,  is  correct.  Stockton  &  M. 
Water  Bd.  v.  Kirkleatham  Local  Bd. 
[1893]  A.  C.  444,  63  L.  J.  Q.  B.  N.  S.  56, 
1  Reports,  288,  69  L.  T.  N.  S.  661,  67 
J.  P.  72. 

No  question  was  raised  over  the  action 
of  the  commissioners  in  Newburyport 
Water  Co.  v.  Newburyport,  168  Mass.  641, 
47  N.  E.  133,  in  considering  the  cost  of 
reproduction  of  all  that  part  of  the  physi- 
cal plant  used  in  pumping  and  delivering 
water,  less  any  depreciation. 

Sec  subdivision  II.  d,  7,  where  cases  in 
which  the  statute  makes  the  cost  and  in- 
terest tiie  compensation,  are  discussed. 

(o)  Condition  of  plant. 

The  quality  of  the  water  furnished  by 
the  company*  and  of  the  service  rendered, 
and  the  fitness  of  the  plant  to  meet  the 
reasonable  requirements  of  consumers  in 
the  present  and  the  future,  are  material 
qiiofltiona  in  fixing  the  valuation  of  the 
plant.  Kennebec  Water  Dist.  v.  Water- 
ville.  97  Me.  185,  80  L.R.A.  856,  54  Atl.  6. 

The  fact  that  insurance  rates  have  been 
rained  in  the  municipality  on  aceoiuit  of 
defects  in  the  water  8>'8tein  was  shown  in 
Newburypoit  Water  Co.  v.  Newburyport, 
168  Mass.  541,  47  N.  E.  R33,  and 'it  is 
stated  that  it  is  questionable  whether  such 
eridencp  would  be  admissible  before  a  jurv 
47  L.R.A.(N.S.) 


27  L.R.A.  827,  10  C.  C.  A.  653,  27  V.  S. 
App.  165,  62  Fed.  853 ;  Kennebec  Water  Dist. 
V.  Waterville,  97  Me.  185,  60  L.ILA.  856, 
54  Atl.  6;  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.  09  Me.  371,  59  Atl.  537; 
Newburyport  Water  Co.  v.  Newburyport, 
168  Mass.  641,  47  N.  E.  533;  Gloucester 
Water  Supply  Co.  v.  Gloucester,  179  Mass. 
365,  60  N.  E.  977;  Norwich  Gas  ft  Elec- 
tric Co.  V.  Norwich,  76  Conn.  665,  57  Atl. 
746;  Galena  Water  Co.  v.  Galena,  74  Kan. 
644,  87  Fac.  735;  Pioneer  Teleph.  ft  Teleg. 
Co.  T.  Westenhaver,  29  Okla.  429,  38  L.ILA. 
(N.S.)  1209,  118  Pac.  354;  Spring  Valley 
Waterworks  v.  San  Francisco,  124  Fed. 
574;  C.  H.  Venner  Co.  v.  Urbana  Water 
works,  174  Fed.  348;  Des  Moines  Water 
Co.  V.  X>es  Moines,  192  Fed.  193;  Omaha 

upon  the  question  of  value,  but  that  in 
this  particuler  case  it  could  do  no  harnt 
beyond  tending  to  prove  that  the  water- 
works were  not  as  good  as  the  average, — a 
fact  which,  if  proved,  could  not  affect  a 
valuation  arrived  at  as  the  commiasioneni 
in  this  case  arrived  at  it. 

Ute  water  right  of  the  company,  taking 
into  account  not  only  the  land,  reservoirs, 
dams,  and  everything  else  that  created  the 
water  ri^t,  but  also  the  quantity  and 
quality  of  water  that  gathered  &t  this 
point  and  ita  adaptability  to  the  purpose 
for  which  it  was  in  use  when  sold,  was 
valued  by  the  commissioners  in  Newbury- 
port Water  Co.  v.  Newburyport.  supra,  at 
what  they  deemed  it  was  worth  for  the 
purposes  of  its  use  by  the  city,  taking  into 
account  its  capacity,  adaptability,  useful- 
ness, and  connection  with  and  relation  U> 
the  plant.  The  commissioners  also  took 
into  consideration  the  fact  that  there  was 
only  one  other  practicable  source  of  supply 
that  could  be  availed  of  to  supply  the 
city  with  the  same  quantity  of  water  that 
had  been  supplied  by  the  company,  and 
heard  evidence  offered  as  to  the  probable 
cost  of  creating  and  maintaining'  a  water 
right  at  this  source  to  take  the  place  of 
the  water  right  used  by  the  company.  No 
specific  objection  was  made  to  the  action 
of  the  commlBsion  on  this  point. 

(d)  Water  and  waiter  rtghta. 

The  water  rights  in  a  reservoir  and  the 
water  which  gathers  there  from  springs  or 
by  percolation  must  be  compensated  upon 
a  taking  of  the  plant  of  the  water  com- 
pany. Glaueester  Water  Supply  Co.  v. 
Gloucester.  179  Mass.  S66,  60  N.  E.  077. 

The  water  company  is  not  entitled  to 
full  compensation  for  water  and  water 
rights  which  it  has  no  right  to  use  for 
domestic  purposes,  but  only  for  mill  pur- 
poses, hut  couipensation  must  be  made  for 
the  use  to  which  the  water  c<Hnpan7  is  ea- 
titled,  although  it  may  not  be  authoriz->d 
to  own  and  conduct  a 'mill.  Ibid. 

A  municipality  has  a  right  to  object  to 
the  title  of  the  water  company  to  water 

Digitized  byGoOglC 


1913. 


APPLETON  WATERWORKS  CO.  v.  RAILROAD  COMMISSION. 


779 


V.  Omaha  Water  Co.  218  U.  S.  180,  54 
L.  ed.  991,  SO  Sup.  Ct.  Rep.  615. 

The  appraiaera  should  consider,  among 
other  things,  the  present  efficiency  of  the 
wyatem,  the  length  oi  time  necessary  to  con- 
struct  the  same  de  novo,  the  time  and 
cost  needed  after  construction  to  develop 
such  new  system  to  the  level  of  the  present 
one,  in  respect  to  business  and  income, 
and  the  added  net  incomes  and  profits,  if 
any,  which,  by  its  acquirement  as  such  go- 
ing concern,  would  accrue  to  a  purclianer 
during  the  time  required  for  such  new  con- 
Ktruction  and  for  such  d«TeIopiiient  of  busi- 
ni^s  and  income. 

Kennebec  Water  Dist.  v,  Waterville,  97 
Me.  185,  60  L.R.A.  856,  54  Atl.  6;  Hill  v. 
Antigo  Water  Co.  3  W.  R.  C.  R.  623;  State 

rights  whiiph  it  claims  by  user  for  a  part 
of  a  year,  and  test  the  title  of  the  water 
company  by  the  question  whether  the 
rights  of  an  owner  of  the  water  in  ques- 
tion, who-  has  not  elected  to  treat  this  use 
as  a  taking  of  it,  have  been  extinguished. 
Ibid. 

Although  a  water  company  may  not  own 
the  fee  to  the  bottom  of  a  pond,  having 
only  a  mill  privilege  in  the  waters  there- 
in, and  although  the  waters  of  the  pond 
cannot  be  made  fit  for  the  purposes  of  a 
domestic  water  supply  without  acquiring 
this  fee,  the  water  company  is  entitled  to 
compensation  for  the  mill  'privilege,  since 
this  is  of  value  as  a  step  toward  the  owner- 
ship of  the  waters.  Ibid. 

The  fact  that  the  waters  of  a  pond  in 
which  the  water  company  had  mill  privi- 
leges were  not  in  actual  use  when  the 
property  was  transferred  to  the  city,  does 
not  prevent  the  water  company  obtaining 
compensation  for  its  mill  privileges. 
Ibid. 

The  appraisers  in  Gloucester  Wnter 
Supply  Co.  T.  Gloucester,  supra,  considered 
an  available  water  supply  of  the  company 
as  not  enhancing  the  value  of  its  supply 
on  account  of  the  presence  of  such  supple- 
mentary sources,  but  the  fact  that  they 
could  be  BO  employed  as  preventing  any  im- 
pairment under  any  claim  that  the  com- 
pany's sources  would  be  shortly  exhausted 
and  therefore  likely  to  be  abandoned. 

In  Gardner  Water  Co.  v.  Gardner,  185 
Mass.  190.  69  N.  E.  1051,  the  commission- 
4>rB  considered  the  right  of  the  water  com- 
pany to  use  and  sell  the  water  of  a  laki- 
in  which  they  had  acquired  rights  sub- 
ject to  the  right  of  the  state  to  r^ulate 
the  rate,  to  authorize  competition,  to  re- 
voke the  company's  right  to  use  the  public 
ways  of  the  municipality  for  its  pipes  and 
liydrants, — thus  leaving  it  with  the  right 
only  to  sell  its  waters  wholesale  to  a  dis- 
tributing company  or  to  the  town,  or  to 
distribute  them  through  pipes  laid  exclu- 
siwly  on  private  land, — ^to  revoke  the 
company's  charter,  to  dispose  of  any  part  of 
the  waters  of  the  lake  not  required  for  the 
ffuppiv  of  the  inhabitants  of  Gardner,  to 
47  L.k.A.(N.S.) 


Journal  Co.  v.  Madison  G.  &  E.  Co.  4  W.  R. 
C.  R.  501;  Ripon  v.  Ripon  L.  &  W.  Co.  6 
W.  R.  C.  R.  1;  Re  Fond  du  Lac  W.  Co. 
5  W.  R.  C.  R.  482;  Re  Manitowoc  W.  W. 
Co.  6  W.  R.  0.  R.  76;  Marinette  v.  City 
Water  Co.  8  W.  R.  C.  R.  334. 

Just  compensation  requires  that  the 
property  owner  receive  interest  from  the 
I  time  he  is  deprived  of  the  use  of  his  prop- 
erty until  compensation  is  paid. 

Jeffery  v.  Chicago  &,  M.  Electric  R.  Co. 
138  Wis.  1,  llfl  N.  W.  876;  Lewis.  Em. 
Dom.  §  499;  Mills,  Em.  Dom.  g  175;  15 
Cyc.  929;  West  v.  Milwaukee,  L.  S.  4  W. 
R.  Co.  66  Wis.  318,  14  N.  W.  292;  Kluen- 
der  V.  Milwaukee,  57  Wis.  636,  15  N.  W. 
805 ;  Uniacke  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
67  Wis.   108,  29  N.   W.   899;    Neilson  v. 

ecmtrol,  lease,  Or  sell  the  use  of  the  lake 
for  ftshing,  boating,  ice  cutting,  and  other 
purposes  not  interfering  with  its  use  for 
the  water  supply  in  the  municipality,  to 
control  the  operations  of  the  company,  and 
its  use  of  the  water  of  the  lake  to  the  ex- 
tent reasonably  necessary  to  protect  the 
purity  of  the  water,  and  otherwise  to  exer- 
cise over  the  company  the  police  power  of 
the  state  within  the  limits  set  by  the 
state  and  Federal  Constitutions.  The  onl^ 
exception  discussed  by  the  court  to  this 
method  of  appraisal  was  as  to  the  rights 
in  the  waters  of  the  great  pond. 

No  exception  was  Uiken  to  the  action  of 
the  commissioners  in  Xcwburyport  Water 
Co.  V.  N'cwburyport,  168  Mass.  541,  47 
K.  E.  533,  in  including  in  the  compensa- 
tion the  value  of  water  collected  in  the. 
reser\-oir  and  wells  upon  the  date  of  thc 
transfer.  See  this  case  under  II.  d,  2, 
c,  supra,  also. 

See  also  Kennebec  Water  Dist.  t.  Water- 
ville, supra,  II.  d,  2,  c,  as  to  quality  of 
water. 

(e)  Fact  that  utility  company  ia  a  going 
concern  or  has  an  established  bunt- 
ness. 

The  fact  that  the  plant  Is  a  going  con- 
cern may  be  considered  by  the  appraisers 
in  arriving  at  the  compensation.  Glouces- 
ter Water  Supply  Co.  v.  Gloucester,  179 
Mass.  366,  60  N.  £.  977. 

The  cranmissioners  allowed  for  the  fact 
that  the  water  plant  was  a  going  concern, 
in  Newburyport  Water  Co.  y.  Newbury- 
port,  168  Mass.  541,  47  N.  E.  533.  and  this 
allowance  is  i4>proved  by  the  court. 

The  value  of  the  plant  as  an  established 
and  going  concern  snould  be  considered  in 
determining  the  fair  and  equitable  value 
of  a  waterworks  system,  under  the  pro- 
vision of  an  ordinance  granting  the  fran- 
chise, that  the  city  should  have  the  right 
to  purchase  the  plant  and  appurtenances 
thereto  "at  their  fair  and  equitable  value, 
which  shall  be  placed  at  the  actual  value 
of  the  work,  land,  buildings,  machinery,  and 
equipments,  inclading  the  franchise  hereby 
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Chicago  &  N.  W.  R.  Co.  91  Wis.  557,  64  N. 
W.  849;  Stolze  t.  Milwaukee  &  L.  W.  R.  Co. 
113  Wis.  44,  90  Am.  St.  Rep.  833,  88  N.  W. 
919;  Re  Cashton  L.  &.  P.  Co.  3  W.  R.  C. 
R,  67 ;  Re  Fond  du  Lax:  Water  Co,  6  W.  R. 
C.  R.  482. 

Any  law  which  c&Bts  upon  the  property 
owner  the  burden  of  either  ascertaining  or 
enforcing  payment  of  just  compensation  at 
Ilia  own  cost  is  unconstitutional. 

Stolze  v.  Milwaukee  4  L.  W.  R.  Co.  113 
Wis.  44,  90  Am.  St.  Rep.  833,  88  N.  W.  919  j 
2  Lewis,  Em.  Dom.  2d  ed.  §  559;  Re  New 
York,  W.  S.  &.  B.  R.  Co.  94  N.  Y.  287 ;  Grays 
Harbor  Boom  Co.  v.  Lownsdale,  54  Wash. 
83,  102  Pac.  1041,  104  Pac.  267. 

An  indeterminate  permit  is  a  franchise 
which  ctmtinueB  in  force  until  the  munici- 

granted;"  Galena  Water  Co.  v.  Galena,  74 
Kan.  644,  87  Pac.  735. 

In  Covincton  Gaslight  Co.  v.  Covington, 
22  Ky.  L.  Rep.  796,  58  S.  W.  805,  the  city 
assigned  its  option  to  purchase,  and  in  an 
action  by  the  assignee  to  take  over  the 
property,  the  contract  of  the  gas  company 
with  the  city,  by  which  it  was  granted 
the  exclusive  privilege  of  laying  gas  pipes 
under  the  streets  of  the  city  of  Covington 
for  a  period  of  fifty  years,  and  also  the 
exclusive' right  of  lighting  the  streets  and 
furnishing  the  inhabitants  of  the  city  with 
gas,  subject  to  the  right  of  the  municipal- 
ity to  purchase  the  plant,  was  held  to  be 
a  proper  element  to  be  taken  into  consid- 
eration in  CBtimating  the  value  of  the 
plant.  It  la  stated  that  the  company  is 
entitled  to  have  every  element  which  con- 
tributes to  the  pecuniary  value  of  the  plant 
taken  into  consideration,  and  this  includes 
not  only  the  cost  of  reproducing  the  physi- 
cal features  of  the  plant,  but  the  addi- 
tional value  created  by  their  connection 
with  the  buildings,  and  the  fact  that  the 
plant  is  in  actual  t^Mration,  and  all  the 
privileges,  rights,  and  franchises  enjoyed 
by  it,  which  tend  to  enhance  its  pecuniary 
value. 

See  Omaha  v.  Omaha  Water  Co.  218  U. 
S.  180,  54  L.  ed.  991,  30  Sup.  Ct.  Rep. 
615,  supra,  II.  d,  2  (a),  where  it  was 
held  proper  to  consider  the  fact  that  the 
plant  of  the  water  company  was  a  going 
concern. 

A  joint  water  board  created  1^  a  special 
act  for  the  purpose  of  sunplving  a  number 
of  districts  with  water,  wnicn  by  the  terms 
of  the  act  is,  when  required  by  the  sanitary 
authority  of  a  certain  district,  bound  to 
Bell  to  such  sanitary  authority  "all  mains, 
pipes,  and  fittings 'belonging 'to  the  joint 
board  within  that  district,  other  than  and 
except  any  mains,  pipes,  or  fittings  used 
for  service  b^ond  the  limits  of  that  dis- 
trict, at  a  price  to  be  fixed,  in  default 
of  agreement,  by  an  arbitrator"  is  entitled 
only  to  the  value  of  the  mains,  pipes,  and 
littiii<r<i  regarded  as  a  plant  in  situ  capable 
nf  earning  a  profit,  and  not  to  a  value 
based  on  the  revenue  which  the  joint  board 
47  L.R.A.(X.S.) 


pality  exercises  its  option  to  purchase,  or 
it  is  otherwise  terminated  by  law. 

Public  Utility  Act,  §  1,  Subdiv.  5;  La 
Crosse  v.  1a  Crosse  Gas  &  Electric  Co.  145 
Wis.  408,  120  N.  W.  630;  Calumet  Service 
Co.  V.  Chilton,  148  WU.  334,  136  N.  W.  131. 

It  ia  a  property  franchise  as  distin^isfaed 
from  a  corporate  franchise,  and  is  not  with- 
in the  power  of  repeal  reserved  to  the  legis- 
lature, in  the  Constitution. 

Atty.  Gen.  v.  Chicago  4;  N.  W.  R.  Co.  35 
Wis.  426;  State  ex  rel.  Atty.  Gen.  v.  Port- 
age City  Water  Co.  107  Wis.  441,  83  N.  W. 
697;  Linden  Land  Co.  v.  Milwaukee  Elec- 
tric R.  t  Light  Co.  107  Wis.  493,  83  N.  W. 
861 ;  Re  Southern  Wisconsin  Powir  Co.  140 
Wis.  245,  122  N.  W.  801;  Water  Power 
Cases,  148  Wis.  124,  38  L.S^(N^.)  626, 

was  enabled  to  earn  by  means  of  such 
equipment.    Stockton  &  M.  Water  Bd. 
Kirkleatham  Local  Bd.  [1893]  A.  C.  444. 

That  the  cMnpany  had  a  right  in  the 
streets,  a  right  to  suf^ly  the  pnblic,  that 
it  had  its  customers,  an  income,  and  that 
its  plant  had  a  certain  productiveness,  are 
matters  to  be  considered  in  fixing  the  com- 
pensation of  the  company.  Monongafae^ 
Water  Co.*s  Case,  223  Ba.  323.  72  Atl. 
626. 

That  the  company  haa  an  establiabei 
business  built  up  after  experiments  and 
changes  during  a  long  period,  and  at  the 
risk  of  private  capital,  so  that  the  result 
is  a  good  working  plant,  is  properly  can- 
sideru  as  entering  to  some  extent  into 
the  value  of  the  plant.  Norwich  Gas  & 
Electric  Co.  v.  Norwich,  76  Conn.  605,  57 
Atl.  746.  See  statutoTT  provisitais  in  this 
case  under  II.  d,  2  (a),  supra,  and  II. 
d,  3,  infra. 

A  water  company  is  entitled  to  compen- 
sation for  its  plant  over  and  above  the 
cost  of  reproduction,  from  the  fact  that  it 
has  a  system  in  operation,  not  only  with 
a  capacity  to  supply  the  city,  but  actually 
Bupplying  many  buildings  in  tiie  ntj;  thwt 
it  has  not  cmly  the  capacity  to  earn,  but 
is  actually  earning,  an  income.  National 
Waterworks  Co.  v,  Kansas  City,  27  L.R_A. 
827,  10  C.  C.  A.  653,  27  U.  S.  App.  165, 
62  Fed.  853.  The  statitte  and  ordinance  in 
this  case  require  the  municipality  to  esti- 
mate the  value  of  the  waterworks  as  it* 
fair  and  equitable  value. 

The  fact  that  the  watv  company  does 
not  own  the  ccmnectiras  between  the  pipes 
in  the  streets  and  the  buildings,  nieh  ctm- 
nections  being  the  property  of  the  indi- 
vidual property  owners,  does  not  prevent 
the  compensation  including  something  for 
the  fact  that  it  has  a  going  business.  Ibid. 

The  fact  that  the  plant  Is  a  mnnine 
plant  and  the  probable  retenticm  of  the 
customer,  which  ia  what  is  meant  hr  sood 
will,  are  elements  which  are  inclQdeo  in 
the  valuation  of  the  franchise  (an  element 
which  was  held  a  proper  subject  of  vala- 
atiim).  Bristol  v.  Bristol  t  W.  Water- 
works, 23  R.  I.  274,  40  Atl.  075. 
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134  N.  W.  aSO;  Calumet  Service  v.  Chilton, 
148  WiB.  834,  133  N.  W.  131. 

Such  a  franchise  is  a  thing  of  value. 

Mouongabela  NaT.  Co.  v.  United  States, 
148  U.  S.  312,  342,  37  L.  ed.  463,  473,  13 
Sup.  Ct.  Rep.  622;  Willcox  v.  Consolidated 
Cas  Co.  212  U.  S.  19,  44,  53  L.  ed.  332,  396, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Kennebec  Water  Dist.  v.  Waterville,  97  Me. 
185,  60  L.R.A.  856,  54  Atl.  6;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7  Am.  St. 
Kep.  684,  16  N.  E.  692;  Re  Monongahela 
Water  Co.'s  Case,  223  Pa.  323,  72  Atl. 
625;  Brunswick  k  T.  Water  Dist.  v.  Maine 
"Water  Co.  99  Me.  371,  59  Atl.  537;  Mont- 
gomery County  v.  Schuylkill  Bridge  Co.  110 
Pa.  54,  20  Atl.  407;  Whitten,  Valuation  o/ 
Pub.  Soft.  Corp.  chap.  26,  pp.  572,  591. 

A  water  company  is  entitled  to  a  return 
for  skill  and  good  management.  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water  Co. 
99  Me.  371,  59  Atl.  537.  "  But  see  New- 
burrport  Water  Co.  v.  Newburyport,  168 
MaM.  541,  47  N.  E.  538,  II.  d,  4,  infra. 

See  Kennebec  Water  Dist.  t.  Waterville 
and  Brunswick  ft  T.  Water  Dist.  v.  Maine 
Water  Go.  11.  i,  2  (a)»  snpra. 

(f)  Good  vjiU. 

The  elonent  of  good  will  cannot  be  con- 
sidered in  so  far  as  the  system  sought  to 
he  taken  is  practically  excluaive.  Kennebec 
Water  Dist.  v.  Waterville,  87  Me.  186,  60 
L.R.A.  856,  64  Atl.  6. 

The  court  in  Bristol  v.  Bristol  ft  W. 
Waterworks,  23  R.  I.  274,  49  Atl.  975, 
after  statin{[  that  the  element  of  good  will 
is  included  in  the  franchise,  states  Uiat  a 
monopoly  has  no  good  will,  for  its  custo- 
mers arc  retained  by  ctHnpalsion,  not  by 
their  voluntary  choice. 

That  good  will  is  of  little  or  no  com- 
mercial value  when  the  business  is  a  'nat- 
ural monopoly  ia  the  opinion  of  the  court 
in  Omaha  v.  Omaba  Water  Co.  218  U.  S. 
180,  54  L.  ed.  991,  30  Sup.  Ct.  Rep. 
616. 

Good  will  was  required  by  statute  to  be 
included  in  Water  Comrs.  v.  Westchester 
County  Waterworks  Co.  176  N.  Y.  239, 
68  N.  E.  348.  infra,  II.  d,  2  (g). 

It  waa  excluded  by  statute  in  Gloucester 
Water  Supply  Co.  v.  Gloucester  and  New- 
buryport \\ater  Co.  v.  Newburyport,  infra, 
TI.  e,  1. 

Good  will  was  not  conridered  in  Nor- 
wich Gas  ft  Electric  Co.  v.  Norwich,  76 
Conn.  566,  67  Atl.  74S.  Sea  the  ease  under 
II.  d.  2  (g),  infra. 

(g)  Pranehiae, 

(i)  In  general. 

The  valnatioD  of  the  franchise  has  been 
{fOTeraed  largely  by  statute  or  ordinance 
in  the  cases  that  have  passed  upon  the 
question  thus  far,  and,  as  will  be  noticed 
in  a  majori^  irf  them,  eMnpensation  has 
47  LJt.A.(N.S.) 


Messrs.  George  G.  Greene  and  Jerome 
R.  North,  with  Messrs.  W.  O.  Owen,  At- 
torney General,  and  Walter  Drew,  for  de- 
fendant : 

The  indeterminate  permit  was  not  unlaw- 
fully excluded  in  valuation. 

Plaintiff's  franchise  to  operate  expired  by 
its  terms  when  the  city  exercised  its  option 
to  buy. 

Re  Appleton  W.  W.  Co.  6  W.  R.  0.  R. 
118;  Calumet  Serrlee  Co.  v.  Chilton,  148 
Wta.  334,  136  N.  W.  131;  Knoxville  Water 
Co.  T.  KnoxTille,  200  U.  S.  22,  36,  50  L.  ed. 
363,  360,  26  Sup.  Ct.  Rep.  224;  Helena 
Waterworks  Co.  t.  Helena,  195  U.  S.  383, 
392,  49  L.  ed.  245,  250,  25  Sup.  Ct.  Rep.  40; 
Appleton  Waterworks  Co.  v.  Appletoa,  132 

been  allowed  therefor.  Where  the  -state  or 
municipality  has  the  power  to  revoke  the 
franchise,  on  principle,  the  obiter  state- 
ment of  the  court  in  Brunswick  ft  T.  Water 
Dist.  T.  Maine  Water  Co.  infra,  that  the 
franchise  may  be  taken  without  valuation, 
seems  correct.  Tlie  indeterminate  permit 
in  Appislson  Watebwobks  Oo.  t.  Rail- 
WUD  CoHHifiStON  was  similar  in  char- 
acter, and  was  held  not  to  require  com- 
pensation. This  question  however,  is  like- 
ly to  remain,  as  it  has  been,  one  of  statu- 
tory construction  rather  than  one  to  be 
settled  by  principles  of  general  law. 

In  actual  practice  where  the  plant  is  in 
operation  and  has  an  established  business, 
there  is  no  well-defined  line  between  value 
attributable  to  an  established  business  or 
to  the  fact  that  the  plant  is  a  going  con- 
cern, and  value  attributable  to  a  fraiichifie. 
however  it  may  be  theoretically.  These 
elements  are  distinct,' and  may  exist  Inde- 
pendently of  each  other,  as  in  the  case  of 
a  company  whose  franchise  has  expired  or 
a  company  which  has  obtained  a  franchise 
and  erected  its  plant,  but  has  not  yet  put 
it  in  operation.  But  as  stated  abovo,  where 
the  plant  la  in  op««tion  and  has  an  es- 
tablished business,  the  values  attributable 
to  these  various  elements  are  separated 
by  no  well-defined  line.  This  leads  to  some 
difficulty  in  valuing  these  elements.  It  is 
frequenty  the  case,  especially  wliere  fran- 
chises are  included,  that  elements  more 
properly  attributable  to  the  fact  that  the 
company  has  an  established  business  are 
attributed  to  the  franchise. 

Thus,  the  court  in  Brunswick  ft  T.  Water 
Dist.  V.  Maine  Water  Co.  99  Me.  371,  511 
Atl.  637,  states  that,  even  in  cases  where, 
by  statute,  franchises  were  not  to  be  in 
eluded  in  the  valuation,  it  must  have  been 
implied  that  the  property  was  to  be  valued 
as  rightfully  where  it  was,  and  rightfully 
to  be  used,  and  these  rights  are  the  fran- 
chises, at  any  rate,  the  most  important 
ones, 

A  franchise  which  did  not  necessarily 
expire  at  the  time  the  city  was  given  the 
option  was  held  a  proper  subject  of  valu- 
ation, in  Monongahela  Water  Co.'s  Case, 
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Wis.  563,  113  N.  W.  44,  138  Wis.  395,  117 
X.  W.  816. 

If  it  did  not  expire  on  purchase  by  the 
city,  compensation  for  any  unexpired  term 
of  it  would  not  be  just. 

Northern  C.  R.  Co.  T.  Maryland,  187  U. 
S.  256,  268,  et  seq.  47  L.  ed.  167,  172,  23 
Sup,  Ct.  Rep.  62;  Stanislaus  County  v.  San 
■foaquin  &.  K.  River  Canal  k  Irrig.  Co.  1B2 
I'.  S.  201,  211,  48  L.  ed.  406,  412,  24  Sup. 
Ct.  Rep.  241;  West  Wisconsin  R.  Co.  v. 
Trempealeau  County,  35  Wis.  257;  Atty. 
den.  V.  Cliicago  4  N.  W.  R.  Co.  35  Wis.  425; 
Manitowoc  v.  ^Manitowoc  &,  N.  Traction  Co. 
145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  N. 
W.  925;  Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  H.  262.  274,  54  X.  ed..472,  477.  30  Sup. 
Ct.  Rep.  330. 

223  Pa.  323,  72  Atl.  625.  where  the  eon- 
tract  required  the  "property"  of  the  com- 
imny  to  be  paid  for. 

Under  a  contract  with  the  water  com- 
pany entered  into  at  the  time  of  the  grant- 
ing of  the  franchise,  giving  to  the  town 
the  option  to  purchase  the  "waterworks  and 
all  pipes,  reservoirs,  pumps,  and  other  prop- 
erty, rights,  and  appurtenances  connect- 
ed with  said  works,  .  .  .  for  a  fair 
and  reasonable  price  to  be  agreed  upon," 
the  franchise  must  be  considered.  "The 
re*  to  be  bought,"  says  the  court,  "under 
this  option,  is  exactly  what  would  be  the 
subject  of  purchase  by  a  third  party  who 
should  offer  to  buy  of  the  defendant,  the 
Bristol  waterworks.  It  comprises  the  ma- 
terial plant,  and  the  rights  possessed  by 
the  defendant  and  exercised  in  the  use  of 
the  material  plat.  .  .  .  The  town  has 
the  option  to  buy,  not  to  extinguish,  the 
rights  they  have  g^ven,  which,  together 
with  other  property  and  rights,  make  up 
what  the  defendant  owns.  Everything 
which  the  defendant  can  sell  to  another, 
he  can  sell  to  the  town.  A  fair  and  rea- 
sonable price  to  the  town  is  what  would 
be  a  fair  and  reasonable  price  to  anyone 
else."  Bristol  v.  Bristol  Sc.  W.  Waterworks. 
23  R.  I.  274,  49  Atl.  975.  See  form  of 
ordinance  granting  franchise,  II.  d,  2  (h), 
infra.  Compare  with  Toronto  v,  Toronto 
Street  R.  Co.  infra,  III.  f,  1. 

A  franchise  for  fifty  years,  granted  sub- 
ject to  the  right  of  the  city  to  purchase 
"all  the  pipes,  buildings,  privileges,  and 
apparatus  constituting  the  gas  works," 
must  be  considered  in  determining  the 
valuation.  Covington  Gaslight  Co.  v. 
Covington,  22  Ky.  L.  Rep.  796,  58  S.  W. 
805.   See  this  case  II.  d,  2,  e,  supra. 

But  under  a  contract  by  which  a  light, 
heat,  and  power  company  gave  the  munici- 
pality power  to  acquire  its  works  and 
property  before  the  expiration  of  its  fran- 
chise, the  company  was  held  entitled  to  no 
compensation  for  the  value  of  the  earn- 
ing power  or  franchise.  In  Re  Kingston,  5 
Ont.  L.  Rop.  348,  appeal  dismissed  by 
privy  couneil,  20  Times  h.  R.  448.  The 
wording  of  the  contract  Is  not  set  out  in 
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Plaintiff  should  not  be  paid  for  any  rigbt 
to  do  increased  business  in  the  future. 

Stanislaus  County  v.  San  Joaquin  k  K. 
River  Canal  k  Irrig.  Co.  192  U.  S.  201,  216. 
48  L.  ed.  406,  414,  24  Sup.  Ct.  Rep.  241: 
Des  Moines  Water  Co.  v.  Des  Moines,  I9i 
Fed.  109;  2  Wyman,  Pub.  Serv.  Corp.  § 
1133;  Cedar  Rapids  Qaslight  Co.  t.  Cedsr 
Rapids,  144  Iowa,  428,  138  Am.  St.  Rep. 
299.  120  N.  W.  966,  aifirmed  in  223  U.  S. 
665,  659,  66  L.  ed.  694,  596,  32  Sup.  Ct.  Rep. 
389;  Spring  Valley  Waterworks  v.  San 
Francisco,  102  Fed.  137;  Contra  Costa 
Water  Ca  t.  Oakland,  169  Cal.  323,  113 
Pac.  676;  Des  Moines  Gas  Co.  v.  De$ 
Moines,  199  Fed.  204;  Whitten,  Valuation 
of  Pub.  Serr.  Corp.  8|  630,  631;  Brunswick 

this  case,  but  the  substance  is  given  in  the 
opinion  of  the  lower  court  in  3  Ont.  L. 
Rep.  637,  to  be  that  the  municipality  shall 
have  the  option  of  purchasing  and  acquir- 
ing all  the  works,  plants,  appliances,  and 
property  of  the  company  used  for  li^lit. 
beat,  and  power  purposes,  both  gas  and 
eleo^ie,  at  a  price  to  be  fixed  by  arbitra- 
tors. It  was  contended  by  the  company 
that  the  franchise  was  included  in  the  term 
■■property."  This  contention,  however,  w«h 
denied,  as  above  stated. 

See  Stockton  k  M.  Water  Bd.  v.  Kirk 
leatham  Local  Bd.  [1893]  A.  C.  444,  63 
L.  J.  Q.  B-  N.  S.  56,  69  L.  T.  N.  S.  66]. 
.>7  J.  P.  772,  supra,  II.  d,  2,  e,  where  the 
compensation  was  confined  to  Uie  material 
plant. 

Although  nothing  is  said  of  franchises  in 
Cornwall  v.  Cornwall  Waterworks  Co.  29 
Ont.  Rep.  350,  where  the  company  was  to 
be  paid  the  value  of  its  works  and  prop- 
erty, the  elements  included  in  that  case  did 
not  include  franchises. 

Where  the  ordinance  or  statute  provide* 
thai  the  franchise  shall  be  considered,  it 
must  be  valued. 

The  franchise  of  a  waterworks  plant 
must  be  included  in  an  estimate  of  tlie 
value  of  the  plant,  under  an  ordinance 
granting  the  franchise,  which  provides  that 
the  city  may  purchase  at  the  fair  and 
equitable  valiie  of'the  property,  "including 
the  franchise  hereby  granted."  (Ulena 
Water  Co.  t.  Ghilena,  74  Kan.  644.  87  Pac 
735.  The  ordinance  granted  an  indetem- 
inate  franchise,  reserving  the  right  in  the 
city  to  purchase  at  stated  periods. 

A  statute  authorizing  the  taking  of  the 
plant  of  a  water  company,  by  a  water 
district,  under  eminent  domain  proceed- 
ings, expressly  required  compensation  for 
the  franchise,  in  Kennebec  Water  Oist 
Waten'ille.  supra,  -IL  a. 

Where  the  state  may  revoke  the  fran- 
chise, the  power  of  the  state  to  permit  the 
franchise  to  be  taken  without  valuation 
seems  to  exist.  Brunswick  k  T.  Water 
Diat.  y.  Maine  Water  Co.  99  Me.  371,  .W 
Atl.  587. 

But  the  state  also  has  power  to  say  that 
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k  T.  W&tcr  Diet.  v.  Maine  Water  Co.  99 
Me.  378,  59  Atl.  537. 

It  rcqulreB  a  special  statute  to  subject 
the  state  to  costs. 

No>es  V.  State,  46  Wis.  250,  32  Am.  Rep. 
710,  1  N.  W.  1;  Sandberg  v.  State,  113  Wis. 
678,  80  N.  W.  504;  People  ex  rel.  Cook  v. 
Board  of  Police,  38  K.  Y.  506;  Scrafford  v. 
Uladwin.  42  Mich.  464,  4  N.  W.  167;  Manor 
.  V.  Jay  County,  137  Ind.  367,  34  N.  E.  959, 
36  X.  E.  1101;  Trustees  of  Schools  v.  Shep- 
herd, 139  111.  114,  28  N.  E.  1073;  Ward  v. 
Alton,  23  III.  App.  475;  Gret-ne  County  t. 
Hale  County,  61  Ala.  72. 

Cost  of  reproduction  ia  only  evidence  of 
ralue. 

Smyth  T.  Ames,  160  U.  S.  468,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  StanialauB  Coun- 

compenaation  shall  be  made  to  the  corpo- 
ration for  the  taking  of  such  franchise,  and 
where  it  requires  compensation  of  the  cor- 
poration taking  the  property,  such  com- 
pensation must  be  made. 

Under  a  statute  authorizing  the  town  to 
purchase  "Uie  franchise"  of  a  water  com- 
pany and  Ita  corporate  property,  the  fran- 
chise should  be  considered,  although  it  is 
subject  to  termination  at  any  time  upon 
a  vote  of  the  town,  the  value  to  be  ascer- 
tained with  due  regard  to  the  fact  that 
it  is  thus  subject  to  termination.  West 
Springfield  v.  West  Springfield  Aqueduct 
Co.  167  Mass.  128,  44  N.  E.  1063. 

The  statute  authorizing  the  ^purchase  by 
the  municipality,  in  Gardner  Water  Co.  v. 
Oardner,  185  Mass.  190,  69  N.  E.  1051, 
refers  to  it  as  a  purchase  of  "said  fran- 
chise and  property,"  and  the  water  com- 
pany was  held  entitled  to  compensation 
for  its  rights  in  a  great  pond  given  by  the 
legislature. 

Under  a  statute  requiring  the  appraiflal 
to  be  of  the  value  of  the  company's  prop- 
erty, including  its  good  vill  and  franchise, 
at "  its  full  valne,  but  without  enhance- 
ment from  any  of  the  provisions  of  the 
act,  these  elements  must  be  included. 
Water  •  Comrs.  v.  Westchester  County 
Waterworks  Co.  176  N.  T.  239,  68  N.  E. 
348. 

On  the  contrary  in  Newburyport  Water 
Co.  V.  Newburyport,  188  Masa.  541,  47  N. 
E.  633;  Gloaeester  Water  Supply  Co.  v. 
Gloucester,  179  Mass.  366,  60  N.  E.  977, 
the  statute  authorized  the  municlpali^  to 
furnish  water,  and  required  it  to  purcnase 
the  plant  of  a  waterworks  company,  if  it 
desired  to  sell,  "without  enhancement 
.  .  .  on  account  of  the  franchise  of  said 
company." 

The  franchise  was  not  valued  in  Nor- 
wich Gas  k  Electric  Co.  v.  Norwich,  76 
Conn.  565,  S7  Atl.  746,  the  report  stat- 
ing: "Neither  the  franchise  nor  the  good 
will  of  the  plaintiff  has  been  valued,  and 
they  should  not  be  sold."  No  objection 
was  made  to  this  so  far  a>  the  report 
shows. 

See  Tjsbury  T.  VineyErd  Haven  Water 

47  L.RJ^.(N.S.) 


ty  V.  San  Joaquin  &  K.  River  Canal  Sc 
Irrig.  Co.  192  U.  S.  215,  216,  48  L.  ed.  413, 
414,  24  Sup.  Ct.  Rep.  241;  Eau  Claire  v.  Eau 
Claire  Water  Co.  137  Wis.  517,  119  X.  W. 
555;  Glcason  v.  Wan  Kosha  Conuty,  103  Wis. 
235,79  N.W.249;  Cedar  Rapids  Gas  Light 
Co.  V.  Cedar  Rapids,  144  Iowa,  426,  138  Am. 
St.  Rep.  299,  120  N.  W.  966.  affirmed  in  223 
U.  8.  655,  56  L.  ed.  594,  32  Sup.  Ct.  Rep. 
389;  Dee  Moines  Gas  Co.  v.  Dos  Moines, 
199  Fed.  204;  Mahew  v.  Lighting  Co.  2 
Pub.  Serv.  Com.  (Ist  Dist.  N.  Y.)  — ; 
Whitten  Valuation  of  Pub.  Serv.  Corp.  § 
168;  Re  Fond  du  Lac  Water  Co.  6  W.  R.  C. 
R.  482;  Re  Manitowoc  Water  Co.  7  W.  R. 
C.  R.  71;  San  Diego  Water  Co.  v.  San 
Diego.  118  Cat.  556,  38  L.R.A.  460,  62  Am. 
St.  Rep.  261,  SO  Pac.  633;  San  Joaquin  ft 

Co.  193  Mass.  196,  79  N.  E.  256.  infra, 
II.  d,  7,  where  franchises  were  included 
by  virtue  of  a  statute. 

(3)  Mine  franchise  value  t»  determined, 
aa.  In  getieral. 

It  does  not  follow  because  a  franchise  Is 
to  be  included  in  the  valuation  thnt  it  is 
to  he  given  any  great  value.  This  must 
always  depend  upon  its  character.  There 
are  certain  facta  to  be  taken  into  con- 
sideration in  determining  this  value.  As 
to  whether  or  not  it  is  exclusive  is  such 
a  fact. 

The  fact  that  a  franchise  is  ft  limited 
one,  not  perpetual,  and  may  be  recalled  by 

the  state,  is  to  be  considered  in  determin- 
ing the  value  thereof,  as  in  also  the  fact 
that  it  is  not  exclusive,  but  other  and 
competing  franchises  may  be  granted,  and 
also  that  the  right  may  be  limited  or 
qualified  by  express  enactments,  and  that, 
by  virtue  of  the  franchise,  tlie  water  com- 
pany can  charge  only  reasonable  rates  in 
any  event.  Brunswick  ft  T.  Water  Dist. 
V.  Maine  Water  Co.  99  Me.  371,  59  Atl. 
537. 

Whether  or  not  the  franchises  of  the 
company  are  exclusive,  so  that  no  other 
company  can  operate,  or  whether  there  is 
merely  a  lack  of  competition,  is  proper  to 
be  considered,  aa  is  also  the  fact  that  the 
charters  under  which  the  company  is  oper- 
ating are  subject  to  repeal  by  the  legis- 
lature. Kennebec  Water  Dist.  t.  Water- 
ville,  97  Me.  -185.  60  L.R.A.  856.  54  Atl. 
6. 

The  fact  that  a  franchise  is  not  exclu- 
sive was  taken  into  consideration  in  esti- 
mating its  value,  in  Re  Brooklvn,  143  N. 
Y.  596,  26  L.R.A.  270,  38  N.  E.  983,  af- 
firmed in  166  U.  S.  685,  41  L.  ed.  1165, 
17  Sup.  Ct.  Rep.  718.  Apparently,  how- 
ever, the  only  disputed  point  in  this  case 
was  whether  or  not  the  water  company 
had  a  franchise  which  was  exclusive  and 
which  could  not  be  taken  by  the  city. 

So,  the  franchises  of  a  going  concern 
must  be  considered  subject  to  all  proper 
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K.  River  Canal  &  Irrig,  Co.  v.  Stanislaus 
County,  191  Fed.  875;  Washburn  v.  W,  W. 
Co.  8  W.  R.  0.  R.  74;  Beloit  v.  Gas  &  El. 
Co.  7  W.  R.  C.  R.  187. 

Ko  interest  should  be  added  to  or  includ- 
ed in  the  award. 

16  Am.  &  Eng.  Enc.  Law,  1019,  note  4; 
Cutter  V.  New  York,  92  N.  Y.  166;  Grote 
New  York,  190  N.  Y.  235,  82  N.  E.  1088; 
Stewart  v.  Barnes,  163  U.  S.  456,  38  L.  ed. 
781,  14  Sup.  Ct.  Rep.  849;  Jones  v.  Orton, 
65  Wis.  9,  26  N.  W.  172;  Davis  T.  Harring- 
ton, 160  Mass.  278,  35  N.  E.  771. 

Plaintiff,  by  accepting  the  $255,000  re- 
ward, waived  right  to  challenge  the  lawful- 
ness of  the  award  by  appeal. 

Grand  Bapida  t.  Bogoger,  141  Wis.  630, 
1S4  N.  W.  6S9;  Fiedler  v.  Howard,  99  Wis. 

legal  duties  governing  public  serrioe  com- 
panies. Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  60  L.R.A.  856,  64  Atl.  6; 
Brunswick  &  T.  Water  Diat.  v.  Maine 
Water  Co.  99  Me.  371,  S0  Atl.  637. 

And  the  faet  that  the  charge  foi*  water 
was  limited  by  a  contract,  aitd  that  the 
franchise  was  not  a  perpetual  monopoly, 
is  a  proper  subject  of  consideration  in  de- 
termining the  compensation.  Monongahela 
Water  Go.'b  Case,  S23  Pa.  328,  72  AtL 
625. 

See  West  Springfield  t.  West  Springfield 
Aqueduct  Co.  supra,  n.  d,  2  (g) 

See  also  Bristol  v.  Bristol  £  W.  Water- 
works Co.  infra,  n.  d.  2  (h). 

See  Gardner  Water  Co.  t.  Gardner,  IS.*! 
Mass.  190,  69  N.  E.  1061,  supra,  11.  d, 
2  (d). 

&6.  Effect  of  nonuaer. 

In  taking  the  property  of  a  water  c«m- 
pany,  all  the  several  'franchises,  rights, 
and  privileges  of  tte  company  whether 
presently  used  or  capable  of  being  used, 
BO  far  as  thev  relate  in  any  manner  to 
the  territory  included  within  the  district 
covered  by  the  municipality '  taking  in- 
cluding specifically  all  the  rights  oi  the 
company  to  supply  water  to  the  munici- 
pality and  all  the  inhabitants  witliin  the 
entire  territory,  all  rights  incidental  there- 
to or  connected  therewith,  and  the  right 
to  receive  and  appropriate  the  net  incomes 
and  revenues  from  its  business  enterprise 
or  undertaking,  were  considered  as  a 
whole  in  Kennebec  Water  Dist.  t.  Water- 
ville,  97  Me.  189,  60  L.RA:  856,  64  Atl. 

e. 

The  existence  of  the  franchise  is  the 
criterion,  not  whether  or  not  it  is  being 
exercised. 

CO.  Good  faWt  In  use  of  frarwHiae. 

The  faithfulness  or  unfaithfulness  of  the 
company  in  the  exercise  of  its  franchise 
does  not  bear  any  such  relation  to  the 
present  value  of  the  franchise  as  to  make 
it  a  proper  matter  for  consideration,  al- 
though the  company  mav  have  rendered 
47  L.R.A.(N.S.) 


388,  67  Am.  St.  Rep.  865,  76  N.  W.  163; 
Laird  T.  Giffin,  84  Wis.  286,  54  N.  W.  584; 
Webater-Glover  Lumber  &,  Mfg.  Co.  v.  St 
Croix  County,  71  Wis.  319,  36  N.  W.  8G4: 
Alexander  v.  Alexander,  104  N.  Y.  643,  'lO 
N.  E.  37,  2  Lewis,  Em.  Dom.  §  808. 

The  going  concern  value  of  a  utility  plant 
is  "that  value  which  arises  from  its  haring 
an  established  business." 

Cedar  Rapids  Water  Co.  v.  Cedar  Kapids, 
118  Iowa,  262,  91  N.  W.  1081;  Omaha  v. 
Omaha  Water  Co.  218  U.  S.  180,  202,  54  L. 
ed.  991,  1000,  30  Sup.  Ct.  Kep.  615;  Bruns- 
wick 4  T.  Water  Dist.  v.  Maine  Water  Co. 
90  Me.  371,  59  Atl.  537;  Gloucester  Water 
Supply  Co.  T.  Gloticeiter,  179  Mass.  365,  60 
N.  E.  977. 

But  it  ia  only  a  characteristic  of  the 

itself  liable  to  a  forfeiture  by  such  un- 
faithfulness. Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  186,  60  LJLA.  856,  54 
Atl.  6. 

dd.  JBamtng  power. 

The  value  of  the  franchise  depends  on 
its  productiveness  or  net  earning  power, 
resent  and  prospective,  developed  or  capa- 
le  of  development,  vitiiin  the  entire  ter- 
ritory embraced  by  the  taking,  subject  to 
the  limitation  that  reasonable  ratus  must 
be  charged  to  the  consumer.  Kennebec 
Water  Diet.  v.  Waterville,  97  Me.  185,  60 
L.R.A.  856  54  Atl.  6.  The  value  thss 
shown  should  not  be  understood  to  be  in 
addition  to  that  mentioned  in  the  discus- 
sion of  this  case  under  11.,  d,  3  (a),  infra. 
I'he  court  here  treats  the  franchise  and 
property  together. 

ee.  Talcing  under  enUnent  domatn. 

That  the  taking  of  the  franchisee,  rights, 
and  privileges  of  a  water  company  is  auth- 
orized by  an  act  of  the  legislature,  in  no 
respect  destroys  or  impairs  their  value  to 
the  water  company,  and  cannot  diminish 
or  affect  the  amount  to  be  awarded  as 
just  compensation  therefor.  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  186,  60 
L.R.A.  866,  64  Atl.  6. 

(h)  Right  to  lay  pipes  in  streeta. 

Under  a  statute  fixing  &e  compensa- 
tion of  a  water  company  at  "the  faif  val- 
ue of  said  property  for  the  purposes  of  its 
use  by  said  city,"  but  requiring  the  valne 
to  be  estimated  without  taking  into  ac- 
count the  franchise  of  the  companv,  the 
right  to  lav  and  maintain  pipes  in  the 
streets,  and  its  right  to  collect  water 
rates,  cannot  be  considered  as  elements  of 
compensation  to  the  water  company,  where 
water  pipes  are  not  an  additional  burden 
to  the  Highway,  since  the  authorisation  by 
the  l^islature  of  the  city  to  famish  wat- 
er impliedly  authorized  it  to  lay  piyes 
and  charge  water  rates;  therefore  the  city 
acquired  these  rif^ta  direo^  from  the 
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physical  structure,  not  an  item  of  separate 
TaluatioD  by  the  commission. 

Brunswick  &,  T.  Water  Dist.  t.  ilaine 
Water  Co.  99  Me.  371,  69  Atl.  537;  Nor- 
wich Gas  ft  Electric  Co.  v.  Norwich,  76 
Conn.  665,  67  Atl.  746;  Cedar  Rapids  Gas- 
light Co.  V.  Cedar  Rapids,  144  Iowa,  426, 
13ti  Am.  St.  Rep.  299,  120  N.  W.  966;  Eau 
Claire  t.  Eau  Claire  Water  Co.  137  Wis. 
526,  119  N.  W.  656;  State  ex  reL  N.  C. 
Foster  Lumber  Co.  t.  Williams,  123  Wis.  69, 
100  N.  W.  1048;  Spring  Valley  Waterworks 
V.  San  Francisco,  192  Fed.  167. 

Going  value  is  not  to  be  added  to  the 
cost  of  reproducing  the  structure  new. 

Smyth  V.  Ames,  169  U.  S.  466,  646,  42  L. 
ed.  &19,  849,  18  Sup.  Ct  Rep.  418;  San 
Diego  Land  ft  Town  Co.  t.  National  City, 


174  U.  S.  755-75",  43  L.  ed.  1160,  1161,  19 
Sup.  Ct.  Rep.  804:  Stanislaus  County  v. 
San  Joaquin  &  K.  liiver  Canal  <t  Irrig.  Co. 
192  U.  S.  215,  216,  48  L.  ed.  413,  414,  24 
Sup.  Ct.  Rep.  241;  Reagan  v.  Farmers'  Loan 
4,  T.  Co.  154  U.  S.  412,  38  L.  ed.  1028,  4 
Inters,  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Eau  Claire  v.  Eau  Claire  Water  Co. 
137  Wis.  617,  119  N.  W.  555. 

On  the  question  of  value,  the  opinion  of 
the  original  trier,  be  it  an  administratiTe  or 
judicial  body,  is  conclusive,  on  appeal  or 
any  kind  of  review. 

1  Sutherland,  Damages,  803;  2  Lewis, 
Em.  Dom.  §  654;  Peoria,  B.  ft  C.  Traction 
Co.  T.  Vance,  234  111.  36,  84  N.  B.  607; 
Brewer  v.  Tyringham,  12  Pick.  647;  People 
coc  r«L  Hatsel  t.  HaU,  80  N.  Y.  117;  Oster- 


legislature,  and  not  merely  or  at  all,  as 
successor  to  the  water  company.  New- 
buryport  Water  Co.  v.  Newbuiyport,  168 
Mass.  641,  47  N.  E.  533. 

But  where  the  town  gave  to  the  water 
company  the  use  of  its  streets  for  laying 
pipes  for  a  perir-^  of  fifty  vears,  and  in 
the  same  ordinance  the  use  of  pipes  owned 
by  the  town  for  the  term  of  fii^  years, 
or  until  the  town  should  avail  itself  of 
the  privilege  reserved  by  the  waterworks, 
compensation  must  be  made  for  the  right 
to  use  the  streets  for  the  laying  of  pipes, 
notwithstanding  the  entire  franchise  was 
f^ranted  subject  to  an  option  in  the  town 
to  purchase.  Bristol. v.  Bristol  ft  W.  Wa- 
terworks, 23  R.  I.  274,  49  AtL  975. 

See  generally  "Franchise,"  supra. 

See  Gardner  Water  Co.  v.  Gardner,  185 
Mass.  190,  69  N.  S.  1051,  supra,  II.  d,  2,  d- 

(i)  Sight  to  tdke  additional  land. 

It  cannot  be  said,  as  a  matter  of  law, 
that  the  right  to  take  additional  land, 
water,  and  water  rights,  if  found  necessa- 
ry, which  the  town  has  acquired  by  its 
purchase,  is  not  of  some  value,  and  that 
the  conuntssioners  could  not  properly  con- 
sider it.  West  Springfield  v.  West  Spring- 
fleld  Aqnednet  Cto.  167  Mass.  128,  44  N. 
E.  1063. 

(J)  PoUey  of  state  In  dealing  wMi  puh- 
lio  eerviee  corporattone. 

The  power  of  the  state  and  its  policy 
in  dealing  with  public  service  corporatiotu, 
as  shown  the  terms  of  a  statute  on 
Uiat  question,  may  be  considered  as  an 
element  in  tiie  value.  Norwich  Oat  & 
Electric  Co.  v.  Norwich,  76  Oonn.  565,  67 
Atl.  746. 

8.  Value  a»  dependent  vpon  earning 
■power. 

(a)  tn  general. 

As  stated  above,  the  compensation  which 
must  be  made  to  a  publio  utility  company 
47  L.R-&.(N.S.)  50 


is  not  ordinarily  confined  to  a  valuation 
of  its  pbTstcal  plant.  Not  being  so  con- 
fined, various  methods  have  been  suggested 
of  determining  the  value  for  which  com- 
pensation must  be  made.  It  is  apparent 
that  when  an  estimation  is  to  be  placed 
upon  such  an  intangible  thing  as  value 
due  to  the  fact  that  the  business  is  a 
going  concern,  or  value  due  to  thf  fran- 
chise, some  method  other  than  that  em- 
ployed in  valuing  the  material  plant  must 
be  used.  One  such  method  is  that  of  mak- 
ing it  depend  upon  the  earning  power.  The 
earning  power  as  affecting  the  value  of  tht* 
franchise  has  been  discussed  under  "IVan- 
chise,"  supra. 

In  the  absence  of  statute  changing  the 
rule,  in  bo  far  as  the  valuation  is  depend- 
ent upon  the  earnings  of  the  company, 
such  earnings  must  be  estimated  upon 
what  would  be  derived  from  reasonable 
rates. 

The  actual  rate  charged  by  the  company 
and  its  earnings  are  admissible  in  evidence 
and  material  upon  the  question  of  compen- 
nation;  the  value  of  the  evidence,  however, 
depends  upon  whether  the  appraisers  shall 
find  that  the  rates  charged  have  been  rea- 
sonable or  not.  If  reasonable,  these  facts 
furnish  one  important  test  in  determining 
the  compensation,  but  if  the  charges  have 
been  excessive,  past  receipts  should  not  be 
regarded  by  the  appraisers  as  a  proper 
test  of  value.  Kennebec  Water  Dist.  t. 
Watcrville,  97  Me.  185,  80  L.RA.  866,  54 
Atl.  6. 

Neither  do  rates  which  exceed  in  the  ag- 
gregate a  fair  return  on  the  company  s 
property  and  franchises  furnish  any  cri- 
terion of  either  franchise  values  or  going 
concern  values.  Brunswick  ft  T.  Water 
Dist.  V.  Maine  Water  Co.  99  Me.  871,  69 
Atl.  637. 

And  this  is  true  whether  the  rates  or 
profits  are  obviously  extortionate,  or  nieri»- 
ly  shown  by  a  preponderance  of  testimony 
to  be  unreasonable  or  excessive.  Ibid. 

And  the  net  earnings  of  a  water  plant 
are  not  conclusive  upcm  arbitrators  as  to 
its  value,  especially  where  the  amount  is 
derived  from  the  earnings  of  the  plant  of 
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houdt  V.  Rigney,  98  N.  Y.  222 ;  Lownaberry 
V.  Rakestraw,  14  Kan.  161;  State  ex  rel. 
Twin  Lakes  v.  Hynes,  82  Minn.  34,  84  K. 
W.  636;  Ex  parte  Lee  Kow,  61  Fed.  592. 

The  cost  of  reproducing  the  structure,  aa 
ovidence  of  value,  should  be  estimated  at 
present  prices  of  labor  and  materials. 

Brunswick  &.  T.  Water  Diet.  T.  Maine 
Water  Co.  90  Me.  371,  69  Atl.  537;  Driver 
V.  Western  Union  R.  Co.  32  Wis.  569,  14 
Am.  Rep.  726 ;  Sweaney  v.  United  States,  62 
Wis.  396,  22  N.  W.  609;  Port  Huron  &  S. 
W.  R.  Co.  V.  Voorheis,  50  Mich.  506,  15  N. 
W.  882;  Detroit  Western  Transp.  A  Junc- 
tion R.  Co.  V.  Crane,  50  Mich.  182,  15  N.  W. 
73 ;  Eau  Claire  v.  Eau  Claire  Water  Co.  137 
Wis.  626,  119  N.  W.  566. 

Mr.  B.  H.  Stebblns,  Assistant  Attonicy 
General,  also  for  defendant. 

the  water  company  and  of  the  water  power 
which  belongs  to  the  city,  for  which  no 
compensation  need  be  made,  and  where  it 
further  appears  that  certain  legitimate 
items  of  expense  have  not  been  deducted 
from  the  amount.  Eau  Claire  v.  E^u 
Claire  Water  Co.  137  WU.  617,  119  N.  W. 
666. 

The  earning  power  is  required  by  stat- 
ute in  some  inBtanree  to  be  taken  into  con- 
sideration in  arriving  at  the  value. 

A  statute  requiring  the  price  of  such  a 
plant  to  be  "its  fair  market  value,  includ- 
mg,  as  an  element  of  value,  the  earning 
capacity  of  such  plant,  based  upon  the 
actual  earnings"  at  a  certain  date,  does 
not  require  the  earnings  to  be  the  sole 
basis  of  the  appraisal,  but  it  is  obviously 
necessary  to  take  other  considerations  in- 
to account,  since  the  plant  may  have  been 
strained  to  its  utmost  limit  of  productive 
power  in  order  to  increase  the  apparent 
earnings  at  a  particular  time;  there  may 
be  defects  in  the  plant  fatal  to  the  main- 
tenance of  earnings  at  the  same  rate,  un- 
less the  defects  are  remedied,  and  there- 
fore needed  changes  for  the  rensonable 
improvement  of  the  plant  may  be  con- 
sidered in  this  connection.  Norwich  Gas 
&  Electric  Co.  v.  Norwich,  76  Conn.  5B5, 
57  Atl.  746.  It  will  be  noticed  tbat  the 
"actual"  earnings  are  here  required  to  be 
taken  into  consideration.  The  court,  after 
discussing  the  dement  of  earnings  above, 
concludes:  "The  net  earnings  of  a  produc- 
ing plant  are  a  mote  significant  test  of 
its  value  than  the  gross  earnings." 

In  other  instances  earning  power  is  ex- 
cluded by  statute. 

A  water  company  which  does  not  have 
an  exclusive  franchise,  and  which,  when 
the  city  is  authorised  by  the  legislature 
to  supply  its  inhabitants  with  water,  is 
given  the  option  of  selling  its  plant  to  the 
city  at  its  fair  value,  without  enhance- 
ment on  account  of  future  earning  capacity 
or  future  good  will,  or  on  account  of  the 
franchise  of  said  company,  is  not  entitled 
to  have  its  past  earnings  considered  in  ar- 
riving at  the  fair  Tahie.  Glourester  Wa- 
L.R.A.(N.S.) 


Winslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

A  preliminary  objection  is  urged  by  the 
defendant  which,  if  sustained,  would  re- 
quire a  reversal  of  the  entire  judgment  be- 
low, without  regard  to  the  merits.  This  ob- 
jection is,  in  brief,  that  the  'plaintiff  and 
its  receiver,  by  accepting  the  (255,000  award 
pending  this  action,  have  waived  the  right 
to  challenge  the  lawfulness  of  the  award,  or 
further  prosecute  the  action. 

The  contention  must  be  sustained  if  the 
matter  is  opened  up  for  a  new  trial  on  the 
merits  by  this  action,  and  if  the  result  may 
be  a  reduction  of  the  award.  Grand  Rapids 
V.  Bogoger,  141  Wis.  530,  124  N.  W.  659. 
This  simply  involves  consideration  of  the 
sections  which  authorize  and  define  this 
action  and  determination  of  tht  le^lative 

ter  Supply  Co.  v.  Gloucester,  179  Mass.  305, 
60  N.  E.  977. 

Under  a  statute  similar  to  that  in- 
volved in  Gloucester  Water  Supply  Co. 
V.  Gloucester,  supra,  it  is  stated  by  the 
court  in  Newburyport  Water  Co.  v.  New- 
buryport,  168  MaSB.  541,  47  N.  E.  633. 
that  past  net  earnings,  even  if  admlsnble, 
ought  not  to  have  affected  the  result, 
since  the  different  conditions  under  which 
the  property  would  be  used  by  a  municipal 
corporation  seeking  only  reimbursement, 
and  not  profit,  diminish  the  instructive- 
ness  of  the  figures  offered  as  to  past  net 
earnings. 

Under  a  statute  which  was  accepted 
by  the  water  company,  providing  that  the 
value  of  its  plant  should  be  ascertained 
without  enhancement  on  account  of  future 
earning  capacity  or  good  will,  or  on  ac- 
count of  the  franchise  of  said  cMnpany, 
the  commissioners  excluded  from  consid- 
eration these  elements  in  Newburyport 
Water  Co.  v.  Newburyport.  supra,  and  no 
exception  was  taken  to  their  action  in 
this  regard.  Likewise,  the  earning  c^wci- 
ty,  past,  present,  and  future,  and  alao 
any  income  which  the  company  had  or 
might  have  derived  from  its  plant,  were  ex* 
eluded  from  the  consideratiMi  of  the  earn- 
mission. 

Where  a  statute,  in  creating  a  joint 
water  board  and  authorizing  the  constrac- 
tion  of  a  water  system,  provided  that  the 
joint  board,  when  so  required  by  the  loeal 
sanitary  authority  of  any  district,  sheiiM 
sell  to  such  sanif^ry  authority  "all  mains, 
pipes,  and  fittings  belonging  to  the  joint 
board  within  that  district  ...  at  a 
price  to  be  fixed  .  .  .  by  an  arbitrator." 
the  joint  board  is  not  entitled  to  a  valua- 
tion fixed  upon  the  income  producinjg 
powers  of  the  water  plant,  since  this 
would  constitute  compensation  for  a  rev- 
enue earning  rate  which  was  made  pos- 
sible by  means  of  the  mains,  pipes,  and 
fittings,  and  not  merely  for  «ie  maina, 
pipes,  and  fittings  themselves.  Stockton  A 
M.  Water  Bd.  v.  Eirkleatham  Local  Bd. 
[1893]  A.  0.  444. 

Digitized  byGoOglC 


1013. 

fntent.  Section  1707m — 83  pTOTides  that 
either  the  municipality,  the  utility,  or  aoy 
creditor  of  the  utili^,  may  prosecute  tlie 
action  "to  alter  or  amend"  the  order  of  the 
commission.  Section  1797m— 84  provides 
that  if  such  plaintiff  shall  not  establish  to 
the  fuU  satisfactitm  of  the  court  that  the 
compensation  fixed  is  unlawful,  or  some  of 
the  terms  or  conditiona  unreasonable,  the 
compensation,  terms,  and  conditions  fixed 
by  the  commission  shall  be  paid,  follorred, 
and  obaerred  in  the  purchase.  Section 
1707m — 85  provides '  that  if  the  plaintiff 
shall  establish  to  'the  full  satisfaction  of 
the  court,  and  the  court  shall  adjudge,  that 
the  compensation  is  unlawful,  or  some  of 
the  terms  and  oonditicms  unreasonable,  the 
court  shall  remand  the  same  to  the  commis- 
sion, with  findings  of  fact  and  conclusions 

"  (J»  Bates. 

As  to  what  are  reasonable  rates  within 
the  rules  laid  down  in  Kennebec  Water 
Dist.  V.  Waterriile,  97  Me.  185,  60  L.R.A. 
SoG,  54  Atl.  6,  and  Brunswick  &,  T.  Water 
Dist.  T.  Maine  Water  Co.  99  Me.  371, 
.'0  Atl.  537,  it  IB  held  that  reasonable 
rates  are  such  aa  will  produce  a  fair  in- 
come to  the  ccHnpany,  based  upon  the  fair 
value  of  the  property  at  the  time  it  is 
being  used  for  the  public,  taking  into  ac- 
count the  cost  of  roaintenanoe  and  depre- 
ciation, and  current  operating  expenses, 
allowing  for  the  risks  of  the  original  en- 
terprise, which  were  justly  contemplated 
by  those  who  made  the  original  investment, 
and  on  the  other  hand  will  not  exact  of 
the  public  more  than  the  services  in  them- 
selves are  worth. 

The  court  in  Brunswick  t  T.  Water  Dist. 
V.  Maine  Water  Co.  supra,  after  stating 
that  reesonable  rates  are  to  be  considered 
in  determining  the  present  value  of  the 
plant  of  a  water  company,  and  thereby  the 
compensation  to  be  paid  the  water  com- 
pany, concludes  by  saying  that  what  is  rea- 
sonable in  a  given  case  must  be  for  the 
most  part  left  to  the  good  judgment  of  the 
tribunal  whidi  passes  upon  each  particu- 
lar cose. 

In  considering  the  effect  of  rates  upon 
the  valuation,  such  rates  must  be  no  higher 
than  the  services  are  worth  to  the  custom- 
ers, not  in  the  aggregate,  but  as  individ- 
ualH,  even  if  the  charges  so  limited  would 
fail  to  produce  a  fair  return  to  the  com- 
pany upon  the  value  at  its  property  or  in- 
ve&unents.  Kennebec  Water  Dist.  v. 
Waterville  and  Brunswick  &  T.  Water 
Dist.  T.  Maine  Water  Co.  supra. 

4.  Capttallxalion  of  income. 

The  capitalization  of  the  inc<Hne  of  a 
water  company,  even  at  reasonable  rates, 
cannot  be  adopted  as  a  aufficient  or  satis- 
factory test  of  present  value,  especially  i 
where  the  franchises  are  not  exclusive  nor 
perpetual,  and  it  cannot  be  known  that 
what  are  reasonable  rates  now  would  con- 
47  L.B.A.(N£.) 
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of  law,  setting  forth  in  detail  tlie  reasons  for 
the  judgment  and  the  speciHc  particulars  in 
which  the  order  is  adjudged  to  be  unreason- 
able or  unlawful.  Section  1707m — 8(1  pro- 
vides that  in  such  event  the  commission 
shall  at  once  set  a  rehearing  for  t^e  rede- 
termination <rf  the  compensation  as  in  the 
first  instance,  and  shall  forthwith  other- 
wise alter  the  previous  order  with  or  with- 
out rehearing,  as  they  deem  necessary,  go 
that  it  shall  be  lawful  and  reasonable  in 
every  particular. 

It  must  be  admitted  thai  the  language 
here  is  not  as  clear  as  might  be  wished,  but 
we  think  the  most  reasonable  construction 
of  the  various  sections  leads  to  the  conclu- 
sion that  the  subject  is  not  in  any  event  t» 
be  opened  up  for  a  trial  de  novo,  but  only- 
that  the  court  is  to  examine  into  the  specific 

tinuti  to  be  reasonable.  Kennebec  Water 
Dist.  V.  Waterville,  97  Me.  186,  60  L.R.A. 
856,  S4  Atl.  6. 

Where  a  franchise  granted  to  a  water- 
works company  for  a  term'  of  twenty 
years,  or  longer  if  renewed,  was  not  re- 
newed, a  capitalization  of  the  net  eaminga 
of  the  company  will  not  show  the  "fair 
and  equitable  value,"  aa  required  by  the 
ordinance,  since  that  implies  a  continuance 
of  earnings  and  a  continuance  of  earnings 
rests  upon  a  franchise  to  operate  the 
waterworks.  National  Waterworks  Co.  v. 
Kansas  City,  27  L.R.A.  827,  10  C.  C.  A. 
033,  27  U.  S.  App.  165,  62  Fed.  853. 

The  court  in  Newburyport  Water  Co.  v. 
N'ewhuryport,  168  Mass.  541,  47  N.  K.  533, 
states  that  if  capitalizing  profits  would 
give  a  much  greater  excess  over  the  value 
of  the  land,  water,  easements,  and  plant  of 
the  company  than  the  commisslonera  al- 
lowed, the  reasons  are  to  be  found  in  the 
franchise  and  monopoly  of  the  company  in 
its  right  to  lay  pipes  in  the  streets,  and 
partly,  perhaps,  tn  the  personal  skill  of 
the  management,  none  of  which  are  things- 
for  which  the  city  is  to  pay. 

That  a  water  board  whoae  plant  has- 
been  taken  by  a  local  sanitary  authority 
is  not  entitled  to  a  valuation  based  upon 
the  revenue  which  the  board  was  enabled  to 
earn,  see  Stockton  4.  M.  Water  Bd.  v. 
Kirkleatham  Local  Bd.  [1893]  A.  C.  444, 
supra,  II.  d,  3,  a. 

A.  SeWng  prtce  of  capital  etoek. 

That  the  aelling  price  of  the  capital 
stock  of  a  company  owning  a  water  plant 
is  not  to  be  considered  as  affecting  the 
valuation  of  the  property  was  admitted  by 
both  parties  in  Kennebec  Water  Dist.  t. 
Waterville,  97  Me.  18fi,  60  L.R.A.  856,  94 
Atl.  6. — ^by  the  water  district  on  general 
principles,  and  by  the  water  company 
because  of  special  circumstances  of  the 
case  which  showed  that  the  property  sought 
to  be  taken  was  included  with  other  prop- 
ertr  not  in  qnestlon. 

That  the  general  estimate  mad;  by  the 
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■claims  of  error  or  unreasonableness  made 
hy  the  plaintiff  in  the  action,  and  decide 
whether  such  specific  claims,  or  any  of  them, 
are  satisfactorily  established,  and,  if  so,  is 
to  make  findings  to  that  effect,  setting  forth 
in  detail  the  reasons  therefor  and  the 
"specific  particulars"  in  which  the  order  is 
held  to  be  unreasonable  or  unlawful,  and 
remand  the  matter  to  the  commission  for 
correction  of  the  order  in  these  particularB. 
If  this  be  the  correct  conclusion,  then  it 
ia  manifest  that  the  court  could  not,  in  this 
action  brought  by  the  utility  corporation, 
reduce  the  amount  of  the  award,  and  from 
this  it  follows  that  the  acceptance  of  the 
amount  of  the  award  was  not  a  waiver  of 
the  right  to  prosecute  this  action. 
We  shall  take  up  the  que8ti<HU  presented 

public,  as  shown  by  prices  at  which  stock 
is  bought  and  sold,  is  acme  evidence  of 
value  of  more  or  Ims  weight  according  to 
the  circumstances,  was  the  opinion  of  the 
eourt  in  Monongahela  Water  Co.'s  Case, 
223  Pa.  323,  72  Atl.  625. 

The  market  value  of  some  of  the  com- 

Sany'a  stock  was  introduced  in  evidence  in 
"ewburvport  Water  Co.  v.  Newburyport, 
168  Mass.  541,  47  N.  E.  533,  but  this  was 
not  adopted  as  a  standard  of  value,  and 
is  therefore  not  discussed  by  the  court. 

As  to  compensation  being  limited  by 
amount  of  capital  stock,  see  West  Spring- 
field V.  West  Springfield  Aqueduct  Co. 
infra,  II.  h. 

O.  Prior  arbitration. 

The  amount  fixed  by  another  arbitration 
with  no  evidence  as  to  the  manner  in  which 
the  arbitration  was  conducted,  which  was 
never  accepted  or  carried  into  effect  by 
the  parties,  is  stated  in  Eau  Claire  v.  Eau 
Claire  Water  Co.  137  Wis.  517,  119  N.  W. 
£55,  to  be  hardly  evidentiary;  at  beat,  to 
be  merely  the  opinicm  of  certain  men, 
which  could  at  the  utmost  have  on^  ad- 
visory effect  on  the  minds  (rf  the  arbitra- 
tors. 

7.  StaUite  providing  for  paffmewt  of 
cost  and  interest. 

By  statute,  in  some  cases,  the  amount  in- 
vested is  made  the  basis  of  compensation. 

The  statute  in  Tiabury  v.  Vineytird  Ha- 
ven Water  Co.  193  Mass.  196,  79  N.  E. 
256,  authorizing  the  taking  by  the  town, 
prescribed  in  detail  the  method  of  deter- 
mining the  compensation  for  the  property. 
Such  taking  was  to  be  "on  payment  to 
Raid  corporation  of  the  total  cost  of  its 
franchise,  works,  and  property  of  any  kind 
held  under  the  provisions  of  this  act,  in- 
-cluding  in  such  cost  interest  on  each  ex- 
penditure from  its  dnte  to  the  date  of 
taking,  as  hereinafter  provided,  at  the 
rate  of  7  per  centum  per  annum.  If  the 
«ast  of  maintaining  and  operating  the 
works  of  naid  corporation  shall  cxc^  in 
any  year  the  Income  derived  from  said 
47  L.R.A.{N.S.) 


in  the  order  in  which  they  are  stated  in  the 
statement  of  facts. 

1.  As  to  the  matter  of  interest  on  the 
award.  The  law  requires  (§  1797iii — 8±) 
the  award  of  ."just  compensation."  In  the 
present  case  the  commission  awarded  $255,- 
000,  to  be  paid  July  1,  1911,  and  further 
provided  that  if  an  action  should  be  brought 
to  alter  or  amend  the  order,  the  time  for 
r^yment  should  he  extended  for  a  period  of 
six  months  after  the  final  determination  of 
the  action. 

We  have  been  entirely  unable  to  see  how 
this  latter  provision  m  the  order  can  be 
justified.  It,  in  effect,  penalizes  the  plaintiff 
for  exercising  a*  statutory  right.  Just  com- 
pensation must  mean  fair  and  reasonable 
value  at  the  time  the  property  is  taken; 

works  by  said  corporation  for  that  year, 
then  such  excess  shall  be  added  to  the 
total  cost;  and  if  the  imiome  derived  from 
said  works  by  said  corporation  exceeds  iu 
any  year  the  cost  of  maintaining  and  oper- 
ating said  works  for  that  year,  then  such 
excess  shall  be  deducted  from  the  total 
cost."  The  effect  of  this  provision  was 
held  to  be  a  guaranty  to  the  corporation 
of  the  return  of  all  the  money  invested  in 
the  enterprise  with  7  per  cent  interest  upon 
it  for  the  time  that  it  remained  invested. 

The  interest  provided  by  this  statute 
is  simple  interest  only.  Ibid. 

The  statute  involved  in  Williamsport  v. 
Citizens'  Water  4  Gas  Co.  232  Pa.  232,  81 
Atl.  316,  provided  that  the  municipality, 
upon  taking  the  plant  of  the  defendant, 
should  pay  therefor  "the  net  cost  of  erect- 
ing and  maintaining  the  same,  with  in- 
terest thereon  at  the  rate  of  10  par  cent 
per  annum,  deducting  from  said  interest 
all  dividends  theretofore  declared."  The 
questions  in  that  case  were  confined  to 
questions  of  practice  concerning  the  meth- 
ods oi  determining  this  cost. 

«.  Severance  of  plcmts. 

The  relative  increase  in  the  general  ex- 
pense of  supervision  and  management  of  a 
water  company  owning  a  number  of  pUnts 
in  different  places  cannot  be  taken  into 
consideration  in  determining  the  compen- 
sation to  be  paid  to  such  company  upon 
the  taking  of  one  such  plant,  where  the 
several  punts  are  separate  uid  distinct 
Kennebec  Water  Dist.  v.  Waterville,  97  Me. 
1S5,  60  L.RJi.  856,  54  Atl.  fl. 

But  where  two  systems  belonging  to  * 
company  are  connected,  one  of  which  is 
taken,  and  the  act  authorizing  the  talcing 
provides  for  damages  for  the  severance,  and 
is  accepted  by  the  municipality,  dsmigM 
for  the  severance  must  be  paid.  Bnuu- 
wick  £  T.  Water  Dist.  v.  Maine  Water 
99  Me.  371,  59  Atl.  537. 

The  statutory  rule  for  determining  tl>e 
-ompensation  in  Brunswick  ft  T.  Water 
Dist.  V.  Maine  Water  Co.  supra,  was.  fii*^ 
to  find  the  rahie  of  th«  entire  syrtea 
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just  compenaation  for  property  presently 
taken  must  necessarily  mean  its  present 
value  presently  paid;  it  cannot  mean  ite 
present  value  to  be  paid  two  years  in  the 
future,  without  interest.  If  payment  is  not 
to  accompany  the  taking,  but  is  to  be  post- 
poned to  a  later  period,  it  must  certainly 
be  upon  the  payment  of  interest  for  the  de- 
ferred period.  The  statute  evidently  con- 
templates that  the  commission  shall  fix  the 
time  when  the  property  shall  be  delivered 
to  tlie  municipal  authorities,  as  well  as  the 
time  when,  and  the  manner  in  which,  pay- 
ment shall  be  made;  all  this  is  evidently 
included  within  the  words  "terms  and  condi- 
tions of  sale  and  purchase."  It  is  ftvident 
tl  at  the  intention  waa  to  give  the  commis- 
Bton  ample  power  to  fit  the  term*  and  eondi- 

before  severance,  then  the  value  of  what 
ie  not  taken  after  severance;  and  the  valu- 
ation of  the  property  and  franchises  taken, 
and  the  additional  damages  for  severance,  if 
any,  taken  together,  shall  be  so  fixed  as  to 
equal  the  differemx. 

Plant  more  eoBpenatvm  than  neces- 
sary. 

If  water  can  properly  be  secured  from  a 
nearer  source  of  supply  at  a  certain  rate, 
the  water  eoinpany  cannot  have  a  valua- 
tion has«l  on  a  higher  rate,  based  upon 
the  expense  of  bringing  the  water  from  a 
farther  and  more  expensive  source.  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water 
Co.  99  Me.  371,  59  Atl.  537. 

That  the  eity  cannot  be  called  upon  to 
pay  for  expensive  machinery  to  do  work 
which  might  be  accomplished  at  less  ex- 
pense is  the  opinion  of  the  court  in  Eau 
Claire  T.  Eau  Olaire  Water  Co.  187  Wis. 
617,  110  N.  W.  1166.  See  supra,  IL  d,  2 
(a). 

0r.  JProperty  not  cUreetly  eonneeted  teith 
plant. 

Seal  estate  or  other  outside  property 
not  directly  connected  with  the  water  sys- 
tem should  be  appraised  at  its  fair  market 
value,  not  at  forced  sale,  but  at  a  prudent 
and  beneficial  sale  thereof.  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  18S, 
60  L.ILA.  866.  64  Atl.  6. 

h.  limitation  vpon  compenmtion. 

In  West  Springfield  v.  Woet  Springfield 
Aqueduct  Co.  167  Mass.  128,  44  N.  E.  106.3, 
the  water  company  was  authorized  to  hold 
real  and  personal  estate  to  the  amount  of 
$60,000,  and  it  was  provided  in  the  stat- 
ute that  the  whole  capital  stock  should  not 
exceed  $75,000,  and  by  the  section  which 
authorized  the  taking  by  the  municipality, 
the  municipality  was  authorized  to  issue 
notes,  bonds,  or  certificates  of  indebtedness 
for  the  purpose  of  defraying  the  coats  of 
imeh  purchase  to  an  amount  not  exceeding 
975,000.  It  was  urged  by  the  town  that  the 
47  LJt.A.<N.S.) 


tions  to  the  circumstances  in  each  particu- 
lar case;  deferred  payment  for  a  reasonable 
period  may  doubtless  be  provided  for  if  the 
financial  condition  of  the  municipality 
seems  to  call  for  such  a  provision,  but  in 
such  case  interest  from  the  time  of  the  tak- 
ing of  the  property  must  be  also  provided 
for,  if  "just  eompensation"  is  to  be  at- 
tained. 

In  the  present  case,  therefore,  the  provi- 
sions of  the  order  of  the  commission,  which 
provide  that  if  the  present  action  should 
be  commenced,  the  time  of  payment  should 
be  postponed  until  six  months  after  the  final 
determination  of  the  action,  cannot  be  ap- 
proved. If  the  time  when  the  property  wa» 
to  be  turned  over  and  the  compensation  wa» 
to  be  paid  was  not  to  be  definitely  fixed  by- 
award  to  the  water  company  could  not 
exceed  $75,000.  The  water  company,  on 
the  other  hand,  urged  that,  by  a  subsequent 
statute,  it  n-as  authorized  to  issue  bonds 
to  an  amount  not  exceeding  its  capital 
stock  actually  paid  in,  and  that  this  should 
be  r^rded  as  an  extension  of  the  amount 
of  real  and  personal  property  which  the 
company  was  authorized  to  hold.  It  was 
held  that  the  compensation  to  be  paid  the 
water  company  could  not  be  limited  to ' 
$75,000,  if  the  company  actually  owned 
real  or  personal  estate  adapted  to  the  pur- 
poses of  its  incorporation  beyond  the 
amount  prescribed  by  the  legislature,  but 
the  town  must  pay  the  value  of  the  prop- 
erty the  corporation  owned.  If  it  was  prop- 
erty  which  pertained  to  the  purposes  for 
which  the  company  was  incorporated,  even 
though  the  amount  of  property  exceeded 
that  which  the  corporation  was  authorized 
to  hold.  This  case  is  somewhat  confusing. 
It  is  not  clear  whether  the  limitation  of 
$75,000  was  urged  because  this  was  the 
capital  stock  of  the  water  company,  or  be- 
cause this  was  the  amount  m  bonds  tiie 
municipality  was  authorized  to  issue  In 
payment.  This  confusion  is  increased  by 
the  statement  of  the  court  given  above, 
that  the  town  must  pay  the  value  of  the 
property,  even  though  this  amount  exceeded 
that  which  the  corporation  was  authorized 
to  hold.  It  nowhere  appears  in  the  opin- 
ion, other  than  the  statement  above  indi- 
cated, that  any  daim  was  made  that  the 
compensation  was  limited  to  the  value  of 
the  property  the  corporation  was  author- 
ized to  hold,  unless  it  is  assumed  that  the 
corporation  had  power  to  hold  property 
to  the  amount  of  its  capital  stock,  irre- 
spective of  any  other  provisions  in  the  in- 
corporating act. 

i.  JDeductton  on  ac€!Ount  of  unreoaon* 
oMtf  rates  previously  received. 

The  fact  that  the  company  may  have- 
received  more  than  reasonable  rates  for  ita 
services  is  not  material,  and  the  amount 
of  such  excess  cannot  be  deducted  from  the- 
amount  to  which  the  company  would  other- 
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the  order,  it  should  at  least  have  been  pro- 
vidcd  that,  for  such  time  as  payment  should 
be  delayed  after  poBBessicm  of  the  property 
was  taken  by  the  ci^,  interest  at  the  l^al 
rate  should  be  paid,  and  this  rc^rdless  of 
the  question  whether  any  action  shoald  be 
brought  or  not. 

Ai  matter  of  fact,  In  the  present  caae  the 
receiver  retained  possession  of  the  property 
until  December  1, 1911,  waen  he  surrendered 
possession  to  the  city  under  the  proriaions 
of  the  order  made  by  the  Federal  court,  di- 
recting him  to  surrender  pOBseesion  at  that 
time,  and  requiring  the  city  to  pay  the 
Award  by  February  1,  1912  (afterwards  en- 
larged to  February  7th).  For  this  period 
of  two  months  the  circuit  court  held  that 
interest  mnpt  be  allowed,  and  as  we  think 

vise  be  entitled.  Kennebec  Water  Diet.  v. 
Waterville,  97  He.  185,  60  L-R^.  866,  S4 

Atl.  6. 

J.  As  of  tehat  time  rights  are  deter- 
mined. 

The  contract  of  purchase  is  fixed  when 
the  city  notifies  the  company  that  it  elects 
to  take  the  plant,  and  offers  to  close  the 
transaction  at  once,  notwithstanding  the 
proceedings  to  ascertain  the  value  of  the 
property  are  afterward  had,  when  the  com- 
pensation therefor  is  detcrinined.  The 
value  determined  upon  Bbould  bear  inter- 
est from  the  date  of  the  election  by  the 
city,  and  the  net  profits  arising  from  the 
operation  of  the  plant  since  that  datt- 
should  be  regarded  as  a  credit  to  that  ex- 
tent on  the  purchase  price  of  the  property. 
Galena  Water  Co.  v.  Galena.  74  Kan. 
«44,  87  Pac.  735. 

A  waterworks  company  was  lield  entitled 
to  the  possession  of  tlie  plant  and  to  the 
rentals,  earninss,  and  revenues,  until  pay- 
ment hy  the  city  of  the  amount  found  due 
as  compensation ;  but  during  such  period 
it  was  required  to  keep  the  plant  in  good 
repair,  and  pay,  as  and  when  the  same 
shall  mature,  the  several  interest  instal- 
ments that  may  accrue  on  the  mortgage 
tMmd.  National  Waterworks  Co.  v.  Kansas 
City,  27  L.R.A.  827,  10  C.  C.  A.  653,  27 
U.  S.  App.  165,  62  Fed.  853. 

That  the  city  must  pa^  for  the  plant 
AS  it  exists  at  the  time  it  is  turned  over  to 
it  is  the  opinion  of  the  court  in  Janes  v. 
Bacine,  —  Wis.  — ,  143  M.  W.  707. 

ic.  Adjustment  of  mortgage  indebted- 
neaa. 

The  municipality  is  not  entitled  to  have 
the  plant  turned  over  to  it  free  and  clear 
of  valid  mortgage  encumbrances,  notwith- 
standing it  could  borrow  money  with  which 
to  pay  off  the  mortgage  bonds  at  a  rate 
of  interest  less  than  that  which  they  bore. 
Norwich  Gas  &  Electric  Co.  v.  Norwich,  76 
Conn.  565,  87  Atl.  746. 

The  ordinance  in  Galena  Water  Co.  v. 
Galena,  74  Kan.  644,  87  Pac.  73S,  provided 
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correctly  on  the -principles  which  have  just 
been  laid  down.  It  is  argued  by  the  defend- 
ant that,  because  the  receiver  and  the  pkis- 
tifl  consented  to  the  entry  of  thia  order  on 
the  plaintiff's  petition,  there  resulted  a 
waiver  of  all  claims  for  interest. 

It  is  said  that  when  the  principal  <^  a 
debt  is  paid  and  accepted  as  payment  of  the 
debt  in  full,  the  right  to  interest  is  thereby 
waived.  Whether  Uiis  he  a  correct  principle 
or  not,  it  does  not  apply  to  the  circumstan- 
ces here  present.  It  is  entirely  clear  in  this 
caae  that  there  was  no  intenticm  on  either 
side,  when  the  payment  of  the  $265,000  was 
agreed  upon,  that  there  should  result  there- 
by any  change  in  the  rights  of  the  parties, 
or  any  difference  in  the  result  of  this  action, 
but  rather  the  contrary. 

that  any  encumbrance  on  the  work  at  the 
time  purchased  should  be  assumed  or  paid 
by  the  city,  provided  the  encumbrance  did 
not  exceed  the  purchase  price,  and  ac  en- 
cumbrance less  than  the  purchase  price  was 
assumed  by  the  city  in  this  case. 

By  the  order  of  the  appraisers  in  Glou- 
cester Water  Supply  Co.  v.  Gloucester,  179 
Mass.  365,  60  N.  E.  077,  the  amount  of 
any  outstanding  bonds  was  allowed  to  be 
retained  by  the  city  to  indemnify  it  for 
the  payment  of  these  bonds  as  they  ma- 
tured. 

The  city  was  given  the  right  to  enter 
into  any  agreement  which  it  thouglit 
proper  for  assumption  and  the  continua- 
tion of  the  lien,  and  payment  or  cancel- 
ation of  any  of  the  outstanding  mortgage 
bonds  in  National  Waterworks  Co.  v. 
Kansas  City,  27  L.R.A.  827,  10  C.  C.  A. 
653,  27  U.  S.  App.  165,  62  Fed.  853. 

I.  /nterest. 

On  award. 

Interest  was  allowed  from  the  date  of 
the  transfer  to  the  city  to  the  date  of  the 
payment  of  the  award,  in  Gloucester  Water 
Suppiv  Co.  V.  Gloucester,  179  Mass.  365.  60 
N.  E.  977. 

But  where  the  city  has  made  a  tender 
of  the  amount  of  an  award,  and  has  kept 
the  tender  good,  it  is  not  liable  for  inter- 
est thereon,  notwithstanding  the  water 
company  has  been  required  to  account  for 
the  net  revenues  earned  by  the  works  since 
the  tender.  £au  Claire  v.  Eiau  Claire 
Water  Co.  137  Wis.  517,  119  N.  W.  666. 

As  an  element  of  damages. 

Interest  on  the  outlay  during  tiie  can- 
struction  of  the  work  was  allowed  hj  the 
appraisers  in  Cornwall  v.  Cornwall  Water- 
works Co.  20  Ont.  Rep.  860,  and  the  eonrt 
states  that  this  is  as  far  as  the  appraiserv 
could  properly  go, — interest  upon  the  cost 
of  the  works  for  the  period  after  their 
completion,  during  which  the  annual  ex- 
penses exceeded  the  annual  revenue,  not 
being  allowable. 

Digitized  byGoOglC 


1013. 


APPLETON  WATERWORKS  CO.  v.  RAILROAD  COMMISSION. 


791 


In  the  petition  of  the  city  upon  which 
the  consent  order  was  made,  the  city  statee, 
as  one  of  the  reasons  why  the  order  should 
be  made,  "that  said  city  has  at  all  times 
been  ready  and  willing,  and  is  now  ready 
and  willing,  to  pay  the  valuation  fixed  by 
said  railroad  commission,  as  aforesaid,  or 
any  other  valuation  that  may  be  fixed  by 
said  order  as  amended  in  said  suit  in  said 
state  court,  if  the  same  la  amended,  and 
that,  by  the  vole  of  its  electors  at  said  elec- 
tion of  August,  1910,  set  out  in  said  ancil- 
lary bill,  said  city  has  pledged  itself  to  pay 
whatever  the  final  award  may  be.** 

The  intention  to  preserve  the  status  of 
the  questims  Involved  in  this  litigation  in 
exactly  the  same  condition  as  before,  not- 
■withstanding  the  payment  and  receipt  of  the 

m.  Costa. 

It  was  held  within  the  power  of  the 
vommissioners  to  award  costs,  in  Newhury- 
)>oTt  Water  Co.  v.  Newburyport,  168  Mass. 
541,  47  N.  E.  088.  In  that  case  tiie  costs 
of  reference  were  awarded  against  the  city. 

In  Monongahela  Water  Co'e  Case,  223 
Fa.  323,  72  Atl.  625,<  although  tltere  was 
no  express  provision  in  the  statute  concern- 
ing tlie  question  of  costs,  the  court  took 
the  view  that  the  statute  provided  that 
the  company  should  be  oblised  to  take  such 
sum  of  money  as  shall  be  allowed  on  a  fair 
appraisement  and  could  not  therefore  be 
compelled  to  take  any  -less  sum;  that  to 
require  it  to  pay  all  or  part  of  the  costs 
wou!d  reduce  the  amount  to  be  so  paid, 
and  tlierefore  the  city  should  pay  the  costs, 
and  it  was  so  ordered. 

In  the  absence  of  express  legislation  au- 
thorizing the  costs  of  litigation  incurred 
by  a  watec  company  to  be  taxed  against 
the  citv,  such  erats  cannot  he  thus  taxed. 
Talmouth  t.  Falmouth  Water  Co.  180 
Maes.  325,  62  N.  E.  255.  It  iS  not  clear 
■whether  the  "costs  of  litigation"  referred  to 
are  what  are  technically  known  as  costs, 
or  whether  they  include  expenses  which 
could  not  properly  be  called  costs  and  taxed 
AB  such. 

n.  Penalty. 

A  company  which  hbs  agreed  to  sell  its 
plant  to  the  city  is  not  entitled  to  the  10 
per  cent  additional  compensation  required 
by  statute  to  be  paid  in  the  case  of  a 
compulsory  purchase.  Be  Kingston,  S  Ont. 
L.  Rep.  348,  appeal  dismissed  privy 
council  in  20  Times  L.  R.  448.  See  III.  h. 
infnu 

///.  Street  railwaifa. 

a.  Statutes. 

A  majoritv  of  the  English  cases  dealing 
with  the  taking  of  street  railways  were 
decided  under  the  English  tramway  act  of 
1870.  Chapter  78,  §  43,  of  this  act,  pro- 
vided that  the  local  authorities  mav,  with- 
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award,  could  hardly  be  more  plainly  stated. 
It  was  this  sort  of  a  payment,  namely,  a 
payment  which  left  its  rights  intact  in  the 
litigation,  to  which  consent  was  given,  and 
none  other.  The  circuit  court  was  there- 
fore right  in  its  holding  that  interest  from 
the  time  of  the  surrender  of  possession  of 
the  works,  until  payment  should  actually 
be  made,  should  have  been  provided  for  in 
the  order  of  the  commission. 

2.  The  circuit  court  held  that  the  eom- 
missioD  should  have  Included  in  its  order 
a  provision  that  the  cify  of  Appleton  should 
pay  plaintiff's  costs  and  disbursements,  in 
case  judgment  should  be  rendered  in  its  fa- 
vor in  an  action  brought  1^  it  to  alter  or 
amend  the  order.  The  evident  result  of  this 
part  of  the  judgment  is  that  the  city  of  Ap- 
ia six  months  after  the  expiration  of  a 
period  of  twenty-one  years  from  the  time 
when  promoters  are  empowered  to  con- 
struct a  tramway,  and  within  six  montlis 
after  the  ecpiration  of  every  8ul»equent 
period  of  seven  yeara,  require  such  pnmiot- 
ers  to  sell  the  tramway,  and  thereupon 
such  promoters  "shall  sell  to  them  their 
undertaking,  or  so  much  of  the  same  as 
is  within  such  district,  upon  terms  of  pay- 
ing the  then  value  (exclusive  of  any  allow- 
ance for  past  or  future  profits  of  the 
undertaking,  or  any  compensation  for  com- 
pulsory sale,  or  other  consideration  what- 
soever) of  the  tramway  and  all  the  lands, 
buildings,  works,  mat^ials, .  and  plant  of 
the  promoters  suitable  to  and  used  oy  them 
for  the  purposes  of  their  undertaking  with- 
in such  district."  It  is  further  provided 
that  when  such  sale  has  been  made,  all 
the  rights,  power,  and  authority  of  such 
promoters  in  respect  to  the  undertaking 
sold  shall  be  transferred  to,  and  be  exer- 
cised by,  the  authorities  to  whom  the  same 
has  been  sold. 

&.  What  property  Is  Hieluded, 

The  local  authority  must  make  compen- 
sation for  a  depot  that  is  used  with  and 
suitable  to  the  undertaking,  although  such 
depot  is  located  outside  the  boundaries  of 
its  district.  Manchester  Carriage  ft  Tram- 
ways Co.  T.  Swinton  ft  P.  Urban  Diet. 
Council,  76  L.  J.  K.  B.  N.  S.  839  [1906] 
A.  C.  277,  93  L.  T.  N.  S.  821,  70  J.  P.  81, 
22  Times  L.  R.  154,  4  L.  G.  R.  214. 

Upon  taking  a  tramway  system,  the  local 
authority  is  not  bound  to  take,  and  make 
compensation  for,  an  extensive  car  factory 
which  is  not  suitable  for  the  purposes  of 
the  tramway  company's  undertaking  within 
the  district.  North  Metropolitan  Tmrn- 
ways  Co.  V.  Leyton  Urban  Dist.  Council, 
98  L.  T.  N.  S.  136,  71  J.  P.  536,  6  L.  G. 
R.  1,  affirmed  in  98  L.  T.  N.  S.  792,  72 
J.  P,  241,  8  h.  G.  R.  627.  The  car  factory 
had  been  constructed  in  connection  with  a 
large  system  all  of  which  had  previously 
been  taken  by  local  authorities,  except  the 
part  which  was  being  taken  in  this  case. 

Digitized  byGoOglC 


798 


WISCONSIN  SU] 


FPRfiUE  COUBT. 


Mai, 


pleton  Ib  wmpelled  to  pay  the  costs  of  an 
action  to  which  it  is  not  a  party.  Thia 
Beenu  a  singular  propoaitioD  at  first  blush, 
but  the  argument  in  its  favor  is  not  with- 
out force,  and  is  in  substance  as  follows: 
The  proceeding  before  the  commission  is,  in 
substance  and  effect,  a  condemnation  pro- 
ceeding. In  case  the  award  of  the  commis- 
sion is  too  small,  the  action  brought  to  alter 
and  amend  that  award  is  the  only  means  by 
which  the  plaintiff  can  secure  that  full  and 
just  compeneation  for  his  property  taken 
which  the  Constitution  and  the  law  guar- 
antee to  him.  This  court  has  held  in  Stolze 
T.  Milwaukee  &  L.  W.  R.  Co.  113  Wis.  44, 
90  Am.  St.  Kep.  S33,  88  N.  W.  Q19,  that 
just  compensation,  within  the  meaning  of 
the  CoQBtitution,  must  include  the  reason- 

I'he  local  authority  is  not  bound  to  pur- 
ohase  and  pay  for  the  private  land  of  a 
tramway  company  included  in  the  limits 
of  its  car  factory,  over  which  it  has  run 
its  line,  simply  because  the  company  origi- 
nally included  in  its  description  of  the 
tramway  about  a  chain  of  that  land. 
North  Metropolitan  Tramways  Co.  v.  Ley- 
ton  Urban  Dist.  Council,  98  L.  I.  782, 
72  J.  P.  241,  6  L.  a.  R.  627. 

In  determining  the  compensation  which 
must  be  made  to  a  tramway  company 
which,  in  conjunction  with  its  own  line, 
operates  lines  which  it  has  leased  from  the 
city,  upon  a  taking  by  the  city  under  the 
tramway  act  of  1870,  the  value  of  all  the 
depots,  horses,  cars,  and  plants  belonging 
to  such  tramway  company,  should  be  in- 
cluded, and  not  merely  that  proportion  of 
such  property  which  the  miles  of  line  owned 
by  the  tramway  company  bear  to  the  miles 
of  line  which  it  leased  from  the  city.  Re 
Manchester  Carriage  &  Tramways  Co.  87 
L.  T.  N.  S.  604,  18  Times  L.  R.  779,  67 
J.  P.  14. 

Permanent  pavements  constructed  by  the 
city  under  a  compromise  agreement,  in 
place  of  pavements  to  be  built  by  the  rail- 
way'company,  by  the  terms  of  which  agree- 
ment, in  lieu  of  the  company's  liability 
for  the  construction  of  such  pavements,  it 
agreed  to  pay  a  certain  sum  annually  dur- 
ing the  eziatence  of  the  franchise,  are  not 
included  in  the  property  for  which  the  city 
must  make  compensation.  Toronto  v.  Tor- 
onto Street  R.  Co.  20  Ont.  App.  Rep.  125, 
affirmed  in  [1893]  A.  C.  611,  63  L.  J.  P.  C- 
N.  S.  10,  1  Reports,  418. 

A  Fhytlcal  property  as  a  bcuto. 

Under  the  tramway  act  of  1870,  the  valu- 
ation of  a  tramway  is  confined  to  what  it 
would  cost  to  construct  the  same,  less 
depreciation,  but,  in  determining  this  cost 
of  construction,  the  fact  that  the  tram- 
ways are  In  wwking  condition  or  are  es- 
tablished is  taken  into  consideration. 

The  appraiser  in  the  case  of  the  London 
Street  Tramways  Co.  v.  London  City  Coun- 
cil included  in  the  valnation  "the  consider- 
47  L.R.A.(N.S.) 


able  costs  and  disbaneakaits  of  sueh  l^al 
proceedings  as  the  landowner  is  compelled 
to  take  to  secure  the  asoertsinment  and 
payment  of  such  compensation.  Inasmuefa 
as  no  costs  can  be  taxed  against  the  nil- 
road  commission,  and  the  city  is  not  a  party 
to  this  action,  the  only  way  in  which  the 
law  can  be  made  constitutional  is  to  in- 
corporate in  the  original  order  a  provision 
that  the  city  pay  the  costs  of  -a  successful 
action  of  this  nature. 

The  Stolze  Caae  was  a  case  where  prop- 
erty had  been  taken  by  adversary  condem- 
nation proceedings  by  a  railroad  company 
which  became  bankrupt  and  went  into  the 
hands  of  a  receiver  before  payment  of  the 
amount  finally  adjudged.  The  property  was 
taken  possession  of  by  another  company  and 

ation  of  the  value  to  the  tramways  com- 
pany, or  to  the  county  council,  measured 
by  what  -it  would  cost  either  the  tram- 
ways company  or  the  county  council  to  es- 
tablish the  purchased  tramways  if  such 
tramways  did  not  now  exist,  but  taking  in- 
to account  a  proper  deduction  in  respect 
of  depreciation."  In  delivering  the  opinion 
of  the  court  of  appeal,  Lindley,  L.  J. 
[1894]  2  Q.  B.  189,  states  that  "the  tram- 
way must  be  valued  as  an  eziating  tram- 
way, used  as  such  by  the  vendors  before 
the  sale,  and  to  be  used  as  such  by  the 
purchasers  after  the  sale."  In  the  case  of 
the  Edinburgh  Street  Tramways  Co.  v. 
Edinburgh,  the  appraiser  fixed  the  valu 
ation  at  such  sum  "as  it  would  cost  to  con- 
struct and  establish  the  same  under  de- 
duction of  a  proper  sum  in  respect  of  de- 
preciation to  their  present  condition,"  and 
in  estimating  such  cost  t/oo3c  into  account 
the  fact  thai  the  tramways  were  "snceeaa- 
fully  constructed  and  In  complete  working 
condition." 

In  the  latter  ease  [1804]  A.  C.  456,  83 
L.  J.  Q.  B.  N.  S.  769,  6  Reports,  317,  71 
L.  T.  N.  S.  301,  25  Eng.  Rul.  Cas.  267, 
Lord  Watson  states  that  the  right  of  prop- 
er^ in  a  tramway  line  may  be  of  three 
different  degrees:  Firs^  it  may  be  no  high- 
er than  bare  ownership  of  the  materials 
of  which  the  line  is  compoeed,  without  any- 
one having  the  right  to  retain  or  use  thCTi, 
in  situ.  Second,  it  may  be  that  the  prop- 
erty of  the  line  does  not  carry  with  it  the 
privilege  of  future  user,  but  that  others 
tlian  the  owner  selling  may  either  possess, 
or  be  in  a  position  to  acquire,  such  priW- 
lege.  Or  it  may  be,  third,  that  the  right 
to  use  the  line  for  tramway  purposes,  in 
perpetuity  or  for  a  time  limited,  is  in- 
herent in  the  right  of  property.  Continu- 
ing, Lord  Watson  states  that  the  appraisers 
have  dealt  with  the  tramway  as  a  sub- 
ject belonging  to  the  second  of  these 
classes,  and  have  accordingly  put  upon  it 
what  may  conveniently  be  termed  a  "con- 
struction value."  The  opinion  of  the  court 
of  appeal  in  the  ease  of^  the  London  Street 
Tramways  Co.  v.  London  County  Council, 
referred  to   above,   was  affirmM  by  the 
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used  for  ruilroad  purposes.  The  landowner 
commenced  proceedings  under  the  statute  to 
sequestrate  the  assets  of  the  first-named  cor- 
poration, and  incurred  large  costs  in  Buch 
proceedings,  but  was  unable  to  obtain  satis- 
faction. He  then  brought  action  against 
the  second  railroad  company  to  restrain  it 
from  using  the  property  until  full  com- 
pensation had  been  made  to  him  therefor. 
The  latter  company  paid  into  court  the 
amount  of  the  award,  and  contended  that 
no  more  could  be  required  of  it;  but  this 
court  held  that  the  landowner  was  entitled 
to  have  paid  to  him  the  costs  in  the  seques- 
tration proceedings,  as  well  as  interest  on 
the  award  and  the  costs  of  the  equitable 
action,  and  to  an  injunction  restraining  the 
Becond  company  from  using  the  land  for 

House  of  Lordfl  in  [1804]  A.  0.  4SS,  25 
Eng.  Rul.  Caa.  267,  upon  the  opinion  in 
the  case  of  Edinburgh  Street  Tramways 
Co.  V.  Edinburgh, 

So,  under  a  special  agreement  between  a 
tramway  company  and  the  city,  by  the 
terms  of  which  the  city  was  to  buy  the 
"railway"  at  a  price  to  be  settled,  in  case 
of  difference,  by  the  board  of  trade,  and, 
upon  the  sale,  the  power  of  working  the 
tramway,  together  with  all  other  powers  in 
respect  to  it,  was  to  be  transferred  to  the 
city,  the  tramway  company  was  entitled 
to  have  the  valuation  fixed  as  for  a  "rail- 
way in  »itu  capable  of  earning  a  profit," 
but  not  as  for  "the  railway  as  an  income 
eamii^  conoem."  Dudley  v.  Dudley,  S.  & 
Dist.  Electric  Traction  Co.  D7  L.  T.  N.  S. 
5d6,  7l  J.  P.  481,  6  L.  O.  R.  1077.  In 
this  case  the  lord  chancellor  states  that 
"the  structure  alone  was  to  be  valued." 
Lord  Atkinson,  in  delivering  his  opinion, 
states  that  the  "railway"  miut  mean  the 
physical  structure. 

The  Canadian  courts  do  not  confine 
the  Taluation  strictly  to  the  physical  struc- 
ture. Thus,  under  a  statute  prohibiting  a 
municipal  council  tnm  granting  to  a  street 
railway  compsny  any  privilege  for  a  longer 
period  than  twenty  years,  and  providing 
that,  at  the  expiration  of  this  period,  the 
municipal  corporation  may,  after  giving  a 
certain  notice,  assume  the  ownership  of  the 
railway  and  all  real  and  personal  property 
in  connection  with  the  working  thereof,  on 
payment  of  the  value  thereof,  to  be  de- 
termined by  arbitration,  a  street  railway 
company  is  not  entitled,  upon  a  taking 
by  the  municipality,  to  compensation  based 
upon  a  capitalization  of  i<^  net  earnings, 
but  is  entitled  to  a  valustion  based  upon 
a  railway  in  use,  and  capable  of  being  used 
and  operated  as  a  street  railway.  Berlin 
Berlin  &  W.  Street  B.  Co.  42  Can.  8. 
C.  681. 

d.  Freedom  from  "burdens  impotted  mub- 
aequent  to  organization  of  company. 

Where  the  city  is  taking  the  property 
of  a  tramway  company  wbleh  was  wgan- 
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railway  purposes  until  such  payment  was 
made.  This  was  on  the  ground  that  a  law 
wnich  throws  upon  the  property  owner  the 
burden  of  paying  the  costs  necessarily  in- 
curred by  him  in  ascertaining  and  securing 
payment  of  just  compensation  for  his  prop- 
erty when  condemned  would  be  unconstitu- 
tionaL 

We  are  entirely  satisfied  with  that  deci- 
sion, ,  but  do  not  consider  it  applicable  to 
the  present  case.  That  was  purely  an  ad- 
versary proceeding.  The  landowner  con- 
sented to  nothing,  but  was  compelled  to 
bring  action  after  action  to  obtain  his  com- 
pensation, and  if  it  were  held  that  be  must 
subtract  from  that  compensation  the  costs 
of  the  litigation  which  he  was  forced  to 
bring  in  order  to  secure  its  payment,  it 

ized  before  it  was  the  custom  of  requiring 
a  contribution  from  the  tramway  company 
toward  the  widening  of  the  streets,  the 
value  of  the  tramway  is  not  enhanced  by 
its  being  freed  from  liability  to  contribute 
to  the  widening  of  the  streets  in  which  it 
is  laid,  because  of  its  previous  organiza- 
tion, where  in  fact  such  widening  -^is  not 
been  made,  and  no  contribution  has  been 
made  by  the  tramway  company.  London, 
D.  ft  O.  Tramwavs.  Co.  v.  London  County 
Council  [1905]  l"  K.  B.  316,  74  L.  J.  K. 
B.  N.  S.  143,  92  L.  T.  N.  S.  124,  21  Times 
L.  R.  172,  S3  Week,  Rep.  411,  69  J,  P, 
98,  3  L.  G.  R.  103. 

m.  Sums  expended  in  •o'MainIno  fran- 
Oiiae. 

The  appraiser  in  Edinburgh  Street  Tram- 
ways Co.  T.  Edinburgh  [18S4]  A.  C.  456, 
63  L.  J.  Q.  B.  M.  S,  760,  6  Reports,  317, 
71  L.  T.  N.  S,  301,  25  Eng.  Rul.  Cas.  267, 
made  allowance  for  the  sums  expended  by 
the  tramway  company  in  obtaining  parlia- 
mentary authority,  in  so  far  as  such  ex- 
penditure was  necessary  and  proper;  and 
no  exception  seems  to  have  been  taken  to 
bii  action  in  this  regard. 

/.  Franchtae, 

1.  In  general. 

Under  the  tramway  act  of  1870  a  tram- 
way company  which  possessed  a  nontrans- 
ferable, exclusive  right  to  use  the  street  for 
tramway  purposes  was  held  to  liave  no 
right  to  compensation  based  upon  the 
capitalization  of  the  rental  value  of  Mie 
tramway  property.  Edinburgh  Street 
TramwaTO  Co.  v.  Edinburgh  [1894]  A.  C. 
466,  25  Eng.  Rul.  Cas.  267 ;  London  Street 
Tramways  Co.  t.  London  City  Council 
[1804]  A,  G.  489,  25  Eng.  Rul.  Cos.  267. 

The  nmoiint  of  capitalization  of  this  rent- 
al value  over  and  above  the  value  of  the 
physical  property  was  treated  here  as  cc»n- 
pensation  for  the  "undertaking"  of  the  tram- 
way company,  or  what  is  e<raivalent  to  a 
franchise.  Lord  Herschell,  L.  C,  in  de- 
livering his  opinion,  refers  to  the  fact  that 
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would  be  very  apparent  that  he  vould  be 
deprived  of  a  substantial  part  of  the  just 
conipensatitm  which  the  CraiBtitution  guar- 
antees to  him.  When,  however,  a  public 
utility  company  elects  to  surrender  its  fran- 
chise and  receive  an  indeterminate  permit 
Under  the  utilities  law,  it  consents  to  sell 
its  plant  to  the  city  at  any  time  when 
the  city  desires  to  take  it,  and  consents  also 
that  it  will  abide  by  the  provisions  of  the 
utilities  law  as  to  the  met)iod  of  securing 
its  compensation.  Tn  effect  it  embodies  all 
the  provisions  of  the  utilities  law  bearing 
on  the  subject  into  its  consent,  and  agrees 
to  be  bound  by  them.  Whether  the  pro- 
ceedings by  which  the  compensation  is  ascer- 
tained under  the  utilitips  law  be  called  con- 
demnation proceedings  or  not  is  a  matter 
 I  

the  power  given  to  the  tramway  company, 
atthriugh  exclusive,  was  not  transferable, 
and  continued:  "It  is  by  virtue  of  this 
enactment  (tramway  act  of  1870),  and  of 
this  alone,  that  the  local  authority  become 
entitled  to  the  exclusive  Tise  of  the  tram- 
way which  was  previously  vested  in  the 
promoters.  It  is  the  statute,  and  not  the 
company  which  originally  constructed  the 
tramways,  which  confers  upon  the  local  au- 
thority this  right." 

A  franchise  granted  a  street  railway 
company  to  extend  over  a  period  of  thirty 
years,  at  the  expiration  of  which  the 
municipality  should  have  the  right  to  pur- 
chase, and,  if  it  failed  to  exercise  the  right, 
the  right  to  purchase  at  the  expirntion  of 
every  five  years  thereafter,  should  not  be 
valued  where  the  municipality  has  exer- 
oised  the  right  at  the  expiration  of  the 
thirty-year  jMriod.  The  agreement  in  this 
case  authorized  the  municipality  to  "as- 
sume the  ownership  of  the  railway  and  all 
real  and  personal  property  in  connection 
with  the  worlting  thereof,  on  payment  of 
their  Talue."  The  possibility  that  the  fran- 
chise might  be  exercised  beyond  this  period, 
in  the  event  of  the  failure  of  the  city  to 
purchase,  wm  held  not  to  be  such  a  prop- 
erty right  as  required  compensation.  It 
will  be  noticed  that  the  duration  of  the 
franchise  Was  thirty  years  with  a  possi- 
bility of  a  further  extension.  Maclennnn, 
J.  A.,  Bugfrej»t9  a  difference  between  this 
case  and  that  of  a  franchise  for  fifty  years 
with  a  power  in  the  municipality  to' pur- 
chase at  the  end  of  thirty  years  [compare, 
as  to  this  point,  with  iBristol  v.  Bristol 
A  W.  Waterworks,  supra,  II.  d,  2  (g)  (1 ), 
and  II.  d,  I!  (h)].  In  the  appeal  of  this 
case  to  the  privy  council,  stress  was  placed 
upon  the  argument  that  this  was  a  per- 
petual franchise,  subject  to  termination  as 
above  stated.  The  privy  council,  however, 
agreed  with  the  court  of  appeal,  and  af- 
firmed the  judgment.  Toronto  v.  Toronto 
Street  R.  Co.  20  Ont.  App.  Rep.  12S.  af- 
firmed in  [1893]  A.  C.  611,  03  L.  J.  P.  0. 
X.  S.  10,  1  Reports,  418. 

Under  a  statute  prohibiting  a  munici- 
palitr  from  granting  a  franchise  to  a  street  < 
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of  little  mtmient.  The  property  owner  has 
voluntarily  consented  to  be  bound  by  them, 
and  is  in  no  position  to  complain  of  them. 

Kowhere  in  the  law  do  we  find  any  provi- 
sion, express  or  implied,  authorizing  the 
commission  to  include  such  coats  in  its  or- 
der. As  we  have  before  said,  the  words 
"just  compensation,"  aa  used  in  this  law, 
plainly  mean  fair  and  reasonable  value  at 
the  time  of  the  taking;  and  it  seems  that  it 
would  be  taking  an  unwarranted  liberty 
with  plain  language  to  hold  that  the  words 
include  also  the  costs  of  an  action  which 
presumably  will  never  be  brought,  and  will 
never  be  necessary  if  the  commission  does 
its  full  duty.  Ccwta  are  a  creature  of  the 
statute,  and  are  withheld  unless  the  statute 
affirmatively   grants    them.     The  statute 

railway  company  for  a  longer  period  than 
twenty  years,  and  giving  the  municipality 
the  right  to  purchase  at  the  end  of  twenty 
years,  a  street  railway  company  ia  not 
entitled  to  any  compensation  for  its  fran- 
chise where  the  property  is  taken  at  the 
end  of  that  time.  Whether  the  privil^e 
of  operation  held  by  the  company  ceases 
to  exist,  or  whether  it  continues  in  exist- 
ence, but  is  by  the  statute  transferred  to 
the  municipality,  is  stated  by  the  court  to 
be  an  academic,  rather  than  a  practical 
or  material,  question.  If  transferred  to 
the  municipality,  it  is  so  by  the  operation 
of  the  statute.  It  ceases  to  belong  to,  or 
to  be  exercisable  by,  the  company,  and  is 
no  longer  available  to  it  for  its  benefit  or 
profit  after  the  statutory  notice;  upon  the 
expiration  of  the  twenty  years,  it  ia  in  no 
sense  the  property  of  the  company.  Berlin 
V.  Berlin  ft  W.  Street  R.  Co.  42  Can.  S.  C. 
681. 

Continuing  further,  the  court  states  that 
the  company's  privilege  of  operating  being 
no  longer  available  to  it,  or  exercisable  by 
it,  it  cannot  be  regarded  as  still  existing, 
and  as  something  for  which  the  company 
is  to  be  paid  as  part  of  its  railway  and 
property  assumed  by  the  municipality. 
The  company's  right  of  property  in  the 
railway  upon  the  expiration  of  the  twenty 
years  of  enjoyment  of  the  (aivilege  of  oper- 
ation is  property  which  does  not  carry  with 
it  the  privilege  of  future  user,  but  is  such 
that  others  than  the  owners  sellinf?  may 
either  possess  or  be  in  a  po8iti(ni  to  ac- 
quire. Ibid. 

Upon  such  a  purchase,  a  eompanv  whieh 
is  operating  lines  in  two  municipalities  ia 
not  entitled  to  compensation,  upon  a  taking 
by  one  municipality  of  the  lines  within  its 
limits,  for  its  franchise  in  the  other,  since 
its  right  to  the  enjoyment  thereof  haa  ex- 
pired. Ibid. 

Although  the  municipality  did  not  take 
the  road  immediately  at  the  expiration  of 
the  twenty  year  period,  no  further  fran- 
chise became  vested  in  the  company  for 
which  compensation  was  required,  where  it 
agreed  to  an  extension  of  time,  and  the 
legislature  ratified  the  agreement  ud  sb> 
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wittibolds  them.  Grant  that  aucb  a  statuta 
would  be  unconstitutional  under  the  prin- 
ciples of  the  Stolze  Case  in  adversary  pro- 
ceedings for  condemnation,  it  is  entirely 
within  the  power  of  the  property  owner  to 
waive  his  constitutional  right,  and  this  he 
can  easily  do  by  voluntarily  consenting  to 
■ell  faia  property  to  tbe  city  at  its  option, 
and  rely  for  bis  compensation  upon  the 
remedy  whidi  the  statute  gives,  which  in 
this  esse  is  an  action  in  which,  if  snccesa- 
ful,  he  recovers  no  costs.  Wc  conclude  that 
the  circuit  court  was  wrong  upon  this 
proposition. 

3.  Should  there  be  an  allowance  made 
for  the  value  of  the  indeterminate  permit  I 
The  commission  held  that  it  had  no  value, 
but  the  circuit  court  held  that  it  necessarily 


had  some  value,  if  nothing  more  than  a 
nominal  value,  and  that  the  commission 
must  ascertain  that  value  and  consider  it  in 
fixing  the  just  compensation. 

Upon  this  question  we  quite  agree  with 
the  commission.  The  privilege  or  right 
called  an  "indeterminate  permit,"  which  wiis 
first  brought  into  our  jurisprudence  by  the 
public  utilities  law,  is  simply  an  authority 
granted  by  the  state  to  a  given  public  util- 
itj  to  do  business  in  a  certain  community, 
subject  to  all  proper  legislative  action,  eith- 
er as  a  monopoly  or  in  competition  with  oth- 
er utilities,  as  the  case  may  be,  or  as  the 
etmimission  may  deem  for  the  public  welfare, 
until  such  time  as  the  municipality  chooses 
to  exercise  its  right  of  purchase.  When 
this  right  of  purchase  has  been  exercised  by 


tension,  and  authorized  tbe  municipality  to 
take  possession  upon  payment  of  the 
award,  subject  to  any  variation  by  tbe 
court.  Ibid. 


S.  Fact  that  fronolUae  is  not  perpetual. 

The  undertaking^  of  a  tramway  company 
which  was  authorized  to  sell  to  a  corpora- 
tion by  a  special  act  must  be  valued  and 
tr<>at«^  as  an  undertaking  which  the  com- 
pany only  enjoys  subject  to  the  contingency 
of  being  compelled  to  part  therewith  under 
the  terms  of  §  43  of  the  tramways  act  of 
1870,  and  cannot  be  regarded  as  an  under- 
taking which  the  company  enjoys  free  from 
all  obligations  to  part  therewith,  other 
than  the  obligation  created  b^  the  special 
act  itself.  Be  Southampton  Tramways  Co. 
HO  L.  T.  TH.  S.  286,  15  Times  L.  R.  217, 
affirmed  in  81  L.  T.  N.  S.  652.  16  Times  L. 
R.  38,  6S  J.  P.  788. 


g.  CapUalUsatton  of  rental  v€Uue. 

The  capitalization  of  the  rental  value 
was  treated  as  a  method  of  arriving  at  the 
viUue  of  tbe  franchise  in  Edinburgh  Street 
Tramwiws  Co.  v.  Edinburgh  and  London 
Street  Tramways  Co.  v.  Ixindon  City  Coun- 
cil, and  is  discussed  under  "Franchise," 
below. 

That  a  capitalization  of  the  net  perma- 
nent revenue  of  a  railway  company  is  not 
A  proper  method  of  determining  the  valu- 
ation, see  Berlin  v.  Berlin  ft  W.  Street  B. 
Go.  42  Can.  B.  C.  681. 


1^  PanalCv 

Under  a  statute  defining  the  ri^ts  of 
a  street  railway  company,  and  not  provide 
fng  for  a  10  per  cent  additimal  compensa- 
tion, the  street  railway  company  is  not 
entitled  to  eneh  additional  compensation, 
as  provided  by  general  statute  upon  a  com- 
pulse rv  taking.  Berlin  v.  Berlin  ft  W. 
Street' R.  Co.  42  Can.  S.  C.  681. 

See  II.  n,  supra. 
47  L.Rji.(N.S.) 


IV.  Toll  roads,  bridgea,  and  UNrter  ways. 

a.  In  general. 

A  toll  bridge  erected  under  a  franchise 
granted  to  enable  tbe  builders  to  main- 
tain the  bridge  as  a  public  highway  be- 
comes public  properly  at  the  expiration  of 
the  franchise,  and  the  owners  are  not  en- 
titled to  any  compensation  therefor  [die- 
turn).  Srars  v.  Tuolumne  County,  132 
Cai.  167,  64  Pac.  270. 

A  statute  in  this  case  provided  that  the 
bridge  should  become  a  free  public  high- 
way upon  the  expiration  of  the  franchise. 
It  was  urged  .that  the  statute  imposing 
this  condition  was  enacted  after  the  fran- 
chise had  been  granted,  and  therefore  after 
the  right  of  the  owners  of  the  bridge  had 
attached,  and  that  it  could  not  be  given 
a  retroactive  effect.  The  court  does  not 
make  its  position  clear,  but  apparently 
the  decision  is  r«idered  independent  of  tbe 
statute. 

So,  upon  a  quo  warranto  proceeding,  a 
bridge  constructed  by  a  company  as  a  part 
of  a  highway  over  and  across  a  river,  and 
used  for  fifteen  years  as  a  part  of  the 
highway  by  the  public  upon  the  payment 
of  toll,  was  held  to  have  been  dedicated  to 
the  public  as  fully  and  completely  as  it 
could  have  been  by  a  deed  of  dedication, 
acknowledged  and  recorded,  and,  when  the 
license  to  take  toll  expired,  the  public  was 
held  to  take  the  bridge  disburdened  of  the 
toll.  State  ex  ret.  Green  t.  Lawrence 
Bridge  Co.  22  Kan.  438. 

The  same  holds  true  in  case  of  abandon- 
ment, and  the  failure  of  the  proprietors  of 
a  toll  bridge  erected  under  a  franchise 
granted  to  enable  the  builders  to  main- 
tain the  bridge  at  a  public  highway,  to 
take  any  steps  to  rebuild  the  same  after 
its  destruction  by  fire  for  more  than  six 
years,  and  until  within  two  years  of  the 
expiration  of  the  franchise,  constitutes 
such  abandonment  of  the  bridge  to  the 
public  as  will  prevent  the  owners  thereof 
from  obtaining  compensation  upon  the  use 
of  the  piers  by  the  public  for  the  con- 
struction of  another  bridge.  Sears  v.  Tuo- 
lumne County,  supra. 
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giving  the  Btatutory  notice,  the  authority 
to  transact  huBinesa  is  gone  by  its  very 
terms.  The  element  of  value  which  remains 
in  such  a  thing  as  this  after  its  existence 
has  been  forever  terminated  it  difficult  to 
perceive.  It  is  much  like  a  franchise  for 
a  term  of  years  after  the  term  of  years  has 
expired.  The  railroad  commission  con- 
sidered this  question  in  19<^,  in  Re  Cash- 
ton,  3  Wis.  R.  Com.  Rep.  67,  and  treated  it 
as  follows:  "Obvioiuly  the  term  of  the  in- 
determinate permit  is  indefinite,  and  limited 
only  by  the  happening  of  the  event  specified 
in  the  statute.  The  moment  the  municipal- 
ity exercises  its  option  to  purchase  the  plant 
of  a  public  utility  operating  under  an  in- 
doterminate  permit,  the  life  of  such  permit 
is  terminated,  and  henceforth  the  same  pos- 

See,  further,  as  to  the  right  and  duties 
of  toll  bridge  proprietors,  note  to  Clarks- 
villfl  &  R,  Turnp.  Co.  v.  Montgomery 
County,  58  L.R.A.  155  (particularly  sub. 
div.  IX),  and  supplementary  note  to  Dar- 
danelle  Pontoon  Bridge  &  Tump.  Co.  T. 
Groom,  80  LJt.A.{N.S.)  360. 


5.  For  lehat  eompenaatton  must  he 
made. 

Where,  before  the  expiration  of  the  fran- 
chise, the  bridge  or  road  is  taken,  compen- 
sation is  not  limited  to  tlje  value  of  the 
bridge  structure  alone,  but  must  include 
the  franchises. 

Compensation  to  a  bridge  company  is  not 
confined  to  the  value  of  the  bridge  struc- 
ture. Montgomery  County  v.  Schuylkill 
Bridge  Co.  110  Pa.  54.  20  Atl.  407. 

But  where  the  franchise  is  indeterminate, 
compensation  must  be  made  therefor,  the 
amount  neeesaarily  depending  upon  the 
productiveness.  Ibid. 

The  compensation  to  be  paid  a  bridge 
company  upon  a  taking  of  its  bridge  by  a 
county  under  the  right  of  eminent  domain 
is  not  confined  to  the  cost  of  the  structure, 
but  franchises,  earning  power,  and  market 
value  of  capital  stock  are  elements  to  be 
considered  also.  Mifflin  Bridge  Co.  v.  Ju- 
niata County.  144  Pa.  365,  13  L.Rj^.  431, 
22  Atl.  896. 

That  compensation  must  include  compen- 
sation for  the  physical  structure  of  the 
bridge,  together  with  the  franchise  or  right 
to  take  toll,  is  held  also  in  Clarion  Turnp. 
&  Bridge  Co.  v.  Clarion  County,  172  Pa. 
24.3.  33  Atl.  680. 

That  not  only  the  bridge  structure  and 
appurtenances  must  be  considered,  but  also 
the  franchise  or  right  to  maintain  the 
same  and  collect  toll,  is  assumed  in  Lock 
Haven  Bridge  Co.  v.  Clinton  County,  167 
Pa.  879,  27  Atl.  726. 

Since  a  toll  bridge,  t(^i^her  with  all 
llxturps  necessarily  incident  to  its  use  as 
a  way,  passes  to  those  who  succeed  and  be- 
come entitled  to  it  by  the  expiration  of 
the  term  of  th«  franchise  originally  grant- 
47  L.RJi.(N.S.) 


Besses  no  more  value  than  a  franchise  for 
a  definite  term  of  years  upon  the  expiration 
of  the  term.  It  is  manifestly  the  purpose 
of  the  law  to  relieve  a  municipality  of  any 
and  all  obligation  to  make  compensation 
for  the  privilege  of  doing  business,  granted 
to  a  public  utility,  when  the  municipality 
determines  to  acquire  the  property-  of  such 
public  utility.  As  the  company's  privi- 
lege of  continuing  in  business  has  npired, 
no  compensation  can  be  awarded  for  a  right 
that  no  longer  exists." 

It  is  said  1^  the  plaintiff  In  oriticism  of 
the  foregoing,  that  this  court  has  in  two 
cases  held  that  the  aim  of  this  legislation 
was  to  secure  uniformity  in  public  utility 
franchises  (La  Crosse  t.  La  Crosse  Gas  ft 
Electric  Co.  146  Wis.  408,  130  N.  W.  530: 

ed,  or  by  a  redemption  by  payment  of  a 
certain  sum  pursuant  to  a  right  reserved 
by  the  act  of  incorporation,  or,  when  it  i§ 
legally  taken,  by  the  right  of  eminent  do- 
main, the  bridge  cfnnpany's  right  of  prop- 
erty in  the  bridge  as  a  bridge  or  stnutura 
belonging  to  them  cannot  be  considered  in- 
dependently of  the  franchise  in  determin- 
ing the  compensation.  Central  Bridge 
Corp.  V.  Lowell,  15  Gray,  106. 

The  question  is  stated  in  the  Sunderland 
Bridge  Case,  122  Mass.  459,  to  be.  What 
damages  are  ttf  be  paid  to  the  proprietors 
for  taking  from  them  the  rig^t  to  main- 
tain the  bridge  and  way,  and  to  take  toll 
to  the  end  of  their  term  of  their  franchise? 
It  is  obvious  that  the  value  of  the  bridge 
as  a  structure  cannot  be  fairly  computed 
as  damages,  but  such  damages  most  in- 
clude the  franchises. 

Nor  in  the  case  of  a  turnpike  road  is  the 
compensation  measured  by  the  valui;  of  the 
physical  structures,  but  it  must  include 
the  franchises  as  well.  West  Chester  t 
W.  PI.  Road  Co.  T.  Chester  Goonty,  182 
Pa.  40,  37  AtL  OOS. 

I^  waa  urged  in  M<mongahela  Kav.  Co. 
V.  United  SUtes,  148  U.  S.  312,  37  L.  ed. 
463,  J3  Sup.  Ct.  Rep.  622,  where  the  Fed- 
eral government  was  taking  a  lock  and 
dam  in  a  river  owned  by  a  company  char- 
tered by  the  state,  that  the  Federal  gov- 
ernment did  not  take  the  franchise;  that 
it  did  not  need  any  authority  from  the  state 
for  the  exaction  of  tolls  u  it  desired  to 
exact  them;  that  it  appropriated  only  the 
tangible  property,  and  then  either  made  use 
of  it  free  to  all,  or  exacted  such  tolls  as 
it  saw  fit,  or  transferred  the  property  to 
a  new  corporation  of  its  own  creation  with 
such  a  franchise  to  take  tolls  as  it  chose 
to  give.  In  answer  to  this,  it  waa  said 
that  the  franchise  goes  with  the  property, 
and  the  navigati<m  ctHnpauy  vhich  owned 
it  is  deprived  of  it;  that  the  government 
takes  it  away  from  the  company  whatever 
use  it  may  make  of  it,  and  the  question 
of  just  compensation  is  not  determined  by 
the  value  to  the  government  which  takes, 
but  the  value  to  the  individual  tram  whom 
the  property  is  taken. 
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Calumet  Service  Co.  t.  Chiiton,  148  Wis. 
334,  135  N.  W.  131),  and  that  it  must  follow 
that  there  was  no  purpose  to  avoid  the  mak- 
ing of  compensation  for  the  value  of  an  un- 
expired franchise.  This  coQclugion  does  not 
by  any  means  follow.  There  was  doubtless 
desire  to  obtain  uniformity  of  rates  and 
service  and  privily,  to  establish  order  in 
the  place  of  infinite  confusion,  to  eliminate 
the  peculiarities  and  inequalities  existing  in 
the  various  municipalities  of  the  state,  and 
reach  a  point  where  the  public  should  obtain 
like  service  on  terms  pf  substantial  equal- 
ity in  all  municipalities,  so  far  as  such  a 
result  could  be  obtained ;  hut  it  does  not  by 
any  means  follow  that  this  was  the  only 
object  in  the  mind  of  the  l^slature.  The 
elaborate  provisions  made  for  the  acquiring 

«.  fhysfeal  plant.  I 

X.  CoBt  of  conahtietton* 

(a)  In  general. 

Th9  amount  paid  by  the  bridge  com- 
pany to  the  contractor  who  constructed  the 
bridge  is  immaterial,  since  the  county  is 
entitled  to  take  the  bridge  at  its  actual 
value  at  the  time  of  taking,  and  the  con- 
tract price  may  have  been  either  below 
or  above  this  value.  MifHin  Bridge  Co.  v. 
Juniato  County.  144  Pa.  365,  18  L£.A.  431, 
22  Atl.  896. 

Nor  is  the  coat  of  repairs  on  the  bridge 
material  on  the  question  of  its  value. 
Ibid. 

Nor  the  cost  of  the  masonry  per  perch. 
Ibid.  . 

In  a  prosecution  of  county  commiasion- 
ers  for  allowing  too  large  a  'sum  upon  the 
purchase  of  a  bridge,  it  was  held  in  State 
T.  Pierce,  52  Kan.  521,  35  Pac.  19,  that, 
under  a  statute  authorizing  the  county 
rommissioners  to  purchase  bridges  at  their 
"true  value,"  the  board  had  no  authority 
to  buy  bridges  at  the  original  cost  of  their 
construction, — an  amount  more  than  six 
times  their  true  value. 

In  the  absence  of  evidence  of  the  actual 
cost  of  the  property,  this  element  cannot 
be  considered  in  determining  the  compen- 
sation. West  Chester  &  W.  PI.  Road  Co. 
V.  Chester  County.  182  Pa.  40,  37  Atl. 
005. 

(i)  Statutory  rule. 

A  statute  governing  the  rights  of  the 
bridge  company  in  Central  Bridge  Corp.  v. 
Lowell,  16  Gray,  1Q6,  provided  that  the 
franchise  should  expire  in  a  certain  time 
or  sooner  if  the  tolls  from  the  bridge 
amounted  to  the  amount  invested,  together 
with  interest  thereon  at  the  rate  of  9  per 
cent  per  annum,  and  also  provided  that  the 
bridge  migfat  be  redeemed  and  made  a  free 
bridge  by  remunerating  the  proprietors  for 
the  amount  expended,  together  with  inter- 
est tiiereon  at  9  per  cent,  deducting  the 
tolls  which  have  been  received,  npon  a  tak- 
47  L.RJl.(N.S.) 


of  title  to  such  utilities  by  the  municipal- 
ities themselves  leave  no  doubt  that  ulti- 
mate public  ownership  was  an  idea  very 
much  in  mind,  and  that  the  advantages  re* 
suiting  to  the  public  from  the  possession  of 
an  option  to  purchase  at  any  time  must 
have  been  in  view.  One  of  those  advantages 
plainly  is  that  there  can  be  no  unexpired 
franchise  to  be  considered  or  allowed  for  in 
case  of  purchase.  To  speak  of  a  nonexist- 
ent right  having  value  seems  a  solecism. 
An  indeterminate  permit  doubtless  has  value 
BO  long  as  it  is  in  force,  depending  on  .the 
extent  of  the  business,  the  prospects  of 
growth  in  the  municipality,  and  the  likeli- 
hood of  its  termination  in  the  future  by  the 
exercise  of  the  city's  option,  and  other  con- 
sideratiime  which  will  occur  to  any  mind. 

uig  by  m  city  under  eminent  domain  pro- 
ceedings. The  Court  adhered  to  this  statu- 
tory rule,  and  held  that  the  computation 
should  he  so  made  as  to  give  the  stock- 
holders 9  per  cent  in  the  years  when  the 
net  receipt  of  tolls  fell  short  of  9  per  cent 
on  the  capital  for  that  year,  if  there  were 
any  such,  from  the  income  of  succeeding 
years  when  it  exceeded  9  per  cent,  so  as  to 
give  the  stockholders  9  per  cent  on  the 
capital  each  and  every  year,  such  capital 
being  reduced  each  year  by  surplus  of  in- 
come, if  any,  from  the  preceding  year. 

The  statute  involved  in  Little  Nestucca 
Toll  Road  Co.  v.  Tillamook  County,  31  Or. 
1,  65  Am.  St.  Rep.  802,  48  Fao.  465, 
provided  that,  at  any  time  after  the  expira- 
tion of  ten  years  from  the  establishnient 
of  a  toll  road,  it  should  be  lawful  for  the 
county  court  of  any  connty  through  which 
the  road  passed  to  pay  such  corporation 
the  amount  of  money  so  expended  and  in- 
terest thereon,  after  deducting  the  amount 
of  tolls  and  other  profits  received  by  it, 
and  thereupon  the  said  toll  road  should  be- 
come the  property  of  such  county. 

Where  the  amounts  received  as  tolls  are 
thus  to  be  credited  to  the  public  on  the 
amount  subsequently  due  the  proprietors  of 
the  bridge,  and  the  management  of  the 
bridge  is  left  entirely  by  the  legislature  to 
the  bridge  corporation,  the  act  of  the  bridge 
corporation  in  making  certain  lands  and 
the  persons  occupying  them  free  of  toll, 
and-  permitting  the  inhabitants  of  a  munici- 
pality at  one  end  of  the  bridge  to  pass  at 
half  toll,  cannot  be  shown  with  a  view  of 
fi.xing  a  charge  of  fraud  on  the  corpo- 
ration. Central  Bridge  Corp.  v.  Lowell, 
supra. 

Nor  can  evidence  of  custom  in  other  cor- 
porations not  pay  salaries  or  other  com- 
pensation to  directors  for  services  be  re- 
ceived. Ibid. 

-   9.  Ooitt  of  reproduetton. 

What  a  county  which  is  seeking  to  take 
might  have  erected  a  new  bridge  for  is 
immaterial  after  it  has  shown  its  prefer- 
en<»  to  take  the  bridge  of  the  bridge  com- 
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But  when  the  guillotine  haa  fallen  on  the 
right,  and  it  becomes  but  a  memory,  can 
it  be  logically  said  to  have  even  a  nominal 
value?  We  have  been  unable  to  answer  this 
question  in  the  affirmative. 

4,  5.  The  question  whether,  in  estimating 
the  present  value  of  the  plant  and  business, 
the  commission  should  have  taken  into  con- 
sideration the  value  of  the  existing  perma- 
nent pavements  over  service  pipes,  and  the 
cost  of  excavating  and  filling  trenches  in 
which  to  lay  service  pipes,  is  next  to  be  de- 
termined. In  order  that  this  question  may 
be  clearly  understood,  a  brief  statement  of 
facts  is  necessary.  At  the  time  of  the  tak- 
ing over  of  the  plant,  there  were  1 ,827  serv- 
ice pipes  attached  to  the  mains;  the  com- 
pany had  dug  and  refilled  1,S76  of  these 

pany.  Mifflin  Bridge  Co.  v.  Juniata  Coun- 
ty, 144  Pa.  365,  13  L.R.A.  431,  22  AtL  896. 
Ihe  court  is  apparently  of  the  same  opin- 
ion in  Montgomery  Coiinty  v.  Schuylkill 
Bridge  Co.  110  Pa.  64,  20  Atl.  407,  al- 
though it  is  not  apparent  that  this  point 
was  directly  raised  in  that  case. 

3.  Condition  of  structure. 

In  determining  the  value  of  the  physical 
structure,  its  condition  of  repair  and  the 
method  of  construction  may  be  considered. 
West  Chester  &  W.  PI.  Road  Co.  v.  Chester 
County,  182  Pa.  40,  37  Atl.  903. 

Evidence  of  the  quality  and  value  of 
masonry  in  a  certain  bridge  along  the  line 
of  a  condemned  road  Is  admissible,  al- 
though it  is  not  shown  that  the  bridge  is 
the  property  of  the  plaintiff,  and  although 
it  is  marked  with  the  date,  indicating  its 
erection  prior  to  the  chartering  of  the 
plaintiff,  where  there  is  also  evidence  to 
show  that  the  bridge  was  rebuilt  after  the 
chartering  of  the  plainUff,  and  the  pre- 
sumption exists,  aiter  a  long  lapse  of 
timcj  in  this  case  nearly  a  century,  that 
such  property  along  the  line  of  the  road 
belongs  to  the  turnpike  company.  Chest- 
nut Hill  &  S.  H.  Tump.  Road  Co.  v.  Min- 
gomery  County,  228  Pa.  1,  76  Atl.  726. 

The  condition  of  the  roadbed,  value  of 
tollhouses  and  tollgates.  amount  of  tolls, 
market  value  of  the  stock,  and  the  pos- 
sible use  of  the  road  by  an  electric  rail- 
way, are  all  elements  to  be  considered  by 
the  jury  in  ascertaining  the  value  of  a 
toll  road  part  of  which  is  taken  by  the 
county.  Harrisburg,  C.  &  C.  Turnp.  Road 
Co.  V.  Cumberland  County,  225  Pa.  467,  74 
Atl.  340.  The  purpose  of  the  taking  in  this 
case  is  not  made  clear  from  the  opinion. 

The  fact  that  the  stone  in  the  abutment 
of  piers  is  inferior  in  quality,  and  is  badly 
laid  up,  and  that  there  are  cracks  in  the 
same  at  the  time  of  the  taking  of  the 
bridge,  must  be  considered  by  the  jury 
in  fixing  the  value.  Look  Haven  Bridge 
Co.  v.  Clinton  County,  1S7  Pa.  379,  27 
Atl.  726. 

Tt  cannot  be  said  that  there  was  anv 
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trenches  at  its  own  expense,  and  patroos 
had  dug  and  refilled  252  of  them  under  a 
rule  of  the  company  in  force  during  the  lat- 
ter part  of  its  business  life,  requiring  the 
prospective  consumer  to  pay  for  such  cost. 
The  service  pipe  here  spoken  of  is  that  sec- 
tion of  pipe  between  the  main  and  the  cor- 
poration cock  at  the  curb  line.  The  com- 
pany has  always  furnished  the  curb  box. 
corporation  ,  cock,  lead  connections,  curb 
cocks,  and  fittings,  and  performed  all  the 
work  of  making  the  connections,  and  for- 
merly furnished  the. pipe  and  did  the  exca- 
vating, but  since  the  establishment  of  the 
new  rule  above  mentioned,  the  consumer  baa 
been  required  to  supply  the  pipe  and  do  the 
excavating  and  filling. 

The  question  comea  into  the  cue  in  this 

reversible  error  in  permitting  the  ancient 
books  of  a  turnpike  company  to  be  used 
as  some  evidence  for  the  purpose  of  showing 
that  in  its  original  construction  the  road 
was  an  excavated  and  graded  highway, 
where  this  was  followed  by  the  testimony 
of  experts  who  had  examined  the  road, 
and  who  had  testified  to  the  physical  evi- 
dence that  work  ot  this  character  had  been 
done.  Chestnut  Hill  i.  S.  H.  l\irnp.  Road 
Co.  V.  Montgomery  County,  supra.  In 
this  case  the  turnpike  company  was  char- 
tered about  a  hundred  years  before  the 
action  was  begun,  and  the  court  states 
that  the  proof  offered  was  best  obtainable 
upon  this  subject. 

4.  Changes  after  atvard. 

The  fact  that  the  superstructure  of  the 
bridge  above  the  piers  and  abutments  was 
totally  destroyed  by  a  storm  does  not  pre- 
vent the  entering  of  judgment  npim  the 
award.  Sunderland  Bridge  Case,  122  Mass. 
459. 

e.  XMbOUy  to  desCrueUon. 

The  fact  that  an  abutment  is  exposed 
to  an  extraordinary  current  which  washed 
the  foundations  of  the  pier,  and  that  the 
bridge  is  exposed  to  liability  of  destruc- 
tion or  damage  from  floods,  tides,  float- 
ing logs,  and  violent  winds,  which  at  timra 
actually  damaged  it.  must  be  considered  in 
estimating  the  value  of  the  struetnir. 
Lock  Haven  Bridge  Co.  v,  Clinton  County. 
157  Pa.  379,  27  AtL  726. 

An  instruction  to  the  jury  that  tlier 
"may"  consider  the  liability  of  the  bridse 
to  destruction  from  flood  or  ice  as  affect- 
ing its  value  is  not  erroneous  in  that  the 
judge  refused  to  instruct  the  jury  that 
they  "must"  consider  such  matters.  MifBin 
Bridge  Co.  v.  Juniata  County,  144  Pa.  305, 
13  L.R.A.  431,  22  Atl.  896. 

0.  Tollhousea. 

A  canal  bridge  which  is  an  approach  to 
the  main  bridge  and  the  tollhouse  may  be 
included  in  the  property  for  whirh  ram* 
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way:  The  commission  procured  from  their 
enginccra  a  careful  ratimate  of  the  cost  of 
reproducing  the  plaintiff's  plant  at  the  pre- 
vailing prices  at  the  time  of  the  decision, 
and  of  the  present  value  of  the  physical 
property  based  on  such  estimated  cost  of  re- 
production, and  used  these  estimates  as  im- 
portant, but  not  controlling,  factors  in 
reaching  their  final  decision  as  to  the  'jmt 
compensation  which  should  be  paid.  The 
pstimate  so  made  of  tiie  actual  cost  of  re- 
production amounted  to  9282,091,  and  the 
estimate  of  present  physical  value,  based 
on  the  cost,  amounted  to  $242,127.  In  these 
estimates  the  cost  of  cutting  through  and 
relaying  permanetat  pavement  over  the 
mains  of  the  company  in  all  streets  where 
such  pavements  existed,  amounting  to  over 

pensstion  must  be  made,  if  thev  are  a 
necessary  part  and  parcel  of  the  main 
bridge  as  a  convenient  and  necessary  ap- 
|>ronch  to  it.  Montgomery  County  v. 
Si-huvlkill  Bridge  Co.  110  Fa.  54,  20  Atl. 
407. 

Where  expendUures  for  a  tollhouse  were 
nllowpd  the  bridge  proprietors,  upon  a 
Htatutory  adjustment  of  the  amount  due 
titem,  and  subsequently  a  city  took  the 
bridge  under  eminent  domain  proceedings, 
omitting  the  tollhouse,  the  court  held  that 
the  statutory  adjustment,  having  been  ac- 
cepted by  both  parties,  was  conclusive,  but 
that  the  tollhouse  should  be  sold  and  the 
amount  received  deducted  from  the  damages 
^ven  the  proprietors,  or  its  actual  cash  value 
Hhould  be  estimated  and  such  value  as  esti- 
mated be  deducted.  Central  Bridge  Corp.  v. 
Ijowell,  15  Gray,  106.  Upon  a  second  trial 
the  amount  due  for  the  tollhouse  was  ad- 
justed between  the  parties. 

d.  Vranehiae. 

That  the  franchise  must  be  Inelnded  in 
the  valuation,  see  IV.  b.  supra. 

The  fact  that  the  franchise  was  subject 
to  forfeiture  unless  the  road  was  completed 
by  a  certain  date  should  be  considered  in 
determining  its  value.  West  Cheater  &  W. 
PI.  Road  Co.  v.  Chester  County,  182  Pa.  40, 
37  Atl.  005. 

See  Montgomery  County  v.  SchuTlkilt 
Bridge  Co.  IJO  Pa.  54,  20  Atl.  407,  IV.  f, 
infra,  where  the  income  is  treated  as  a 
method  of  valuing  the  franchise. 

The  rights  which  the  state  may  have 
with  reference  to  a  company  owning  and 
operating  a  lock  and  dam,  to  purchase  tiie 
property,  cannot  be  considered  upon  a 
taking  <it  the  property  by  the  Federal  gov- 
ernment nnder  eminent  domain  proceetf- 
ings.  Honongahela  Nav.  Co.  v.  United 
RUtes.  148  U.  S.  312,  87  L.  ed.  463,  13 
Sup.  Ct.  Rep.  622. 

«.  V€Uue  of  captUtl  atocJe. 

In  Mifflin  Bridge  Co.  v.  Juniata  County, 
144  Pa.  365,  13  L.ILA.  431,  22  Atl.  896, 
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$17,000,  was  inserted  and  included  in  the 
totals,  but  the  cost  of  relaying  pavements 
over  the  service  pipes  aforesaid  (estimated 
to  amount  to  $7,000)  was  not  inserted  or 
considered. 

The  plaintiff's  contention  is  that  if  cost 
of  reproduction  is  to  be  considered,  it  must 
rightfully  include  the  expenses  of  opening 
and  relaying  the  pavement  over  service  pipes 
as  well  as  over  mains,  and  also  the  expense 
of  excavating  and  filling  the  trenches  for 
service  pipes.  The  circuit  court  agreed  with 
this  contention,  and  held  that  the  commis- 
sion should  consider  these  items  in  arriving 
at  its  result.  It  is  argued  in  support  of 
this  view  thi^t  the  service  pipe  from  the 
main  to  the  CQrporation  cock  is  unquestion- 
ably a  part  of  the  company's  plant;  that 

the  market  value  of  the  capital  stock  was 
held  to  be  an  element  to  be  considered  in 
ascertaining  the  value  of  the  bridge  and 
its  corporate  franchises,  and  a  certified 
copy  of  the  return  made  by  the  bridge  com- 
pany  of  the  value  of  its  capital  stock  to 
tiie  auditor  general  under  oath  was  held 
to  be  cmnpetent  evidence  as  to  this  market 
value,  and,  while  it  did  not  conclude  the 
bridge  company  upon  the  question  of  value, 
it  was  important  evidence  to  that  effect. 

So,  in  West  Chester  &.  W.  PI.  Road  Co.  v. 
Chester  County,  182  Pa.  40,  37  Atl.  90.5. 
the  returns  of  a  turnpike  company  to  the 
state  for  purpose  of  taxation,  setting 
forth  the  value  of  its  stock,  were  held  to 
be  competent  evidence  upon  the  question 
of  the  value  of  such  stock. 

The  admiseion  of  evidence  of  the  price 
paid  at  a  private  sale  for  a  large  block  of 
stock  in  the  turnpike  company  about  six 
years  before  the  condemnation  proceedings, 
is  not  erroneous  where  all  the  circumstan- 
ces surroimding  the  purchase  and  the 
subsequent  fluchiations  in  the  price  of  the 
stock,  are  shown  and  the  trial  judge  states 
to  the  jury  that  the  testimony  is  not  to 
be  regarded  as  conclusive  or  binding  evi- 
dence of  market  value,  but  only  as  some 
evidence  which  they  had  the  right  to  con- 
sider in  determining  the  question.  Chest- 
nut Hill  ft  S.  H.  Turnp.  Road  Co.  v. 
Montgomery  County,  228  Pa.  1,  76  Atl. 
728. 

The  countv,  in  Montgomery  Countv  v. 
Schuylkill  Bridge  Co.  110  Fa.  64.  20 'Atl. 
407,  was  held  to  have  no  reason  to  object 
to  the  fact  that  the  market  value  of  the 
stock  was  not  taken  as  a  criterion  of  the 
value  of  the  property  of  the  bridge  com- 
pany, since,  if  this  had  been  taken,  the  prob- 
abilities were  that  the  valuation  would 
have  been  higher  than  it  was. 

/.  Earning  po\rer. 

As  bearing  upon  the  value  of  the  fran- 
chises, it  is  competent  to  show  the  in- 
come of  the  bridge  company  for  a  few 
years  back.  In  this  case  a  showing  for 
the  five  years  pre>'iou8  was  allowed  .  Mont- 
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in  rt;pro(lucing  that  plant  it  would  be  neces- 
sary to  excavate  and  fill  new  trenchea,  and 
to  cub  through  and  relay  the  pavements; 
and  hence,  if  cost  of  reproduction  is  to  be 
uBcd  as  a  baai^,  or  even  as  a  material  factor, 
in  determining  present  value,  it  should  in- 
clude the  cost,  of  reproducing  the  whole 
plant.  We  think  it  is  true  that  the  part 
of  the  service  pipe  above  mentioned  is  part 
of  the  plant,  whether  paid  for  by  the  com- 
pany or  by  the  consumer.  In  the  absence 
of  legislative  provision  to  the  contrary,  it 
would  not  seem  reasonable  or  feasible  to 
make  the  division  between  the  company's 
property  and  the  consumer's  property  at 
any  point  short  of  the  corpcfratiou  code  at 
the  curb.  This,  however,  does  not  aeem  to 
UB  decisive  upon  this  question. 

Cost  of  reproduction  must  mean  the  cost 
which  will  be  necessarily  incurred  by  a  rea- 
sonably prudent  and  careful  man,  using 
ordinarily  careful  business  jmethods,  in  re- 
producing a  plant  of  equal  efficiency.  Any- 
thing which,  under  such  a  conduct  of  the 
business,  would  cost  nothing  to  reproduce, 
cannot  logically  be  included.  It  ia  not  de- 
nied that  if  the  city  or  a  new  water  com- 
pany were  to  establish  a  new  plant,  the  con- 
sumers could  be  required,  as  a  condition  of 
receiving  water  service,  to  do  the  work  in 
question,  and  even  furnish  the  pipe.  Such 
a  requirement  is  quite  gaierally  enforced 
at  the  present  time  in  cities  of  this  class. 
Conditions  of  life  at  the  present  time  in 
such  cities  practically  compel  resident!  to 

gomerv  County  v.  Schuylkill  Bridge  Co. 
]10  Pa.  ij4,  20  Atl.  407. 

The  fact  that  a  bridge  company  declared 
larger  dividends  than  were  authorized  by 
law  ia  immaterial  on  a  taking  of  its  prop- 
erty  by  the  county,  especially  where  the 
county,  was  the  holder  of  s  considerable 
amount  of  the  stock  and  juiitieipated  in 
the  dividends.  Ibid. 

Past  profits  are  a  proper  subject  of  in- 
quiry in  determining  the  amount  of  com- 
pensation  to  be  awarded  a  bridge  company, 
since  the  property  is  of  a  peculiar  char- 
acter and  can  hardly  be  aaid  to  have  a 
market  value.  Ibid. 

That  the  net  profits  of  a  bridge  were 
appropriated  to  keep  up  a  turnpike  road 
of  which  the  bridge  was  a  part,  so  that  no 
net  income  was  produced  from  the  corpo- 
rate property  as  a  whole,  does  not  depre- 
ciate the  value  of  the  bridge.  Clarion 
Turnp.  &  Bridge  Co.  v.  Clarion  County,  172 
Pa.  243,  33  Atl.  580. 

The  earning  capacity  is  to  be  considered 
by  the  jury,  the  weight  to  be  given  it  to  be 
determined  by  them.  Chestnut  Hill  ft  S. 
H.  Tump.  Road  Co.  v.  Montgomery  County, 
228  Pa.  1,  76  Atl.  728. 

In  speaking  of  the  compensation  that 
Inuat  be  paid  to  the  owners  of  a  lock  and 
dam  which  were  being  taken  by  the  Fc'Tal 
government,  the  court  in  Mononeabela  NaT. 
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accept  water  service.  Even  in  small  cities 
the  old-fashioned  well  is  either  tabooed  by 
public  opinion,  or  its  use  prohibited  by 
health  regulations.  So  it  seems  that  there 
could  be  no  question  but  that  it  would  be 
entirely  practicable,  and  in  fact  the  only 
reasonably  prudent  policy,  for  a  new  com- 
pany to  require  consumers  to  lay  their  own 
service  pipes. 

This  is  not  the  case  where  land  or  other 
properly  of  value  has  been  voluntarily  do- 
nated to  the  old  company.  With  regard  to 
such  property  it  has  been  held,  in  cases  in- 
volving the  fixing  of  rates,  that  it  ia  right- 
fully to  be  considered  in  arriving  at  the  cost 
of  reproduction.  This  result  is  reached  on 
the  idea  that  a  new  company  could  not  count 
on  receiving  such  gifts.  Whether  the  logic 
of  these  cases  be  correct  or  not,  we  do  not 
decide;  but  in  any  event  the  principle  does 
not  apply  to  expenses  which  may  legally  be 
assessed,  and  in  the  exercise  of  good  busi- 
ness judgment  ought  to  be  assessed,  against 
the  consumer.  For  purchase  purposes  at 
least,  the  only  expenses  which  should  be 
considered  in  the  estima^  of  the  coat  of 
reproduction  are  those  wSdeh  are  reaconabfy 
necessary  In  a  prudently  conducted  r^>To- 
duction.  Whitten,  Valuation  of  Pub.  Serv. 
Corp.  §§  180-192;  San  Bi^  Water  Co.  t. 
San  Diego,  118  Cal.  556,  38  LJI.A.  4«0,  fiS 
Am.  St.  Rep.  261,  SO  Fac.  633. 

6.  As  to  the  questi<Hi  of  the  going  value: 
The  circuit  judge  held  that  the  commission 
fixed  the  going  value  of  the  plaintiff's  plant 

Co.  T.  United  States,  148  U.  Si  312.  37  L. 
ed.  463,  13  Sup.  Ct.  Rep.  622,  aays  that, 
before  the  property  can  be  taken  away  frwn 
its  owners,  the  whole  value  must  be  paid, 
and  that  value  depends  largely  up<»  the 
productiveness  of  the  property, — the  fran- 
chise to  take  tolls.  . 

g.  Competition. 

The  fact  that  a  bridge  free  for  all  to  trav- 
el has  been  erected  from  1  to  2  miles  below 
the  bridge  in  dispute  must  be  considered 
in  ascertaining  the  ctMupensation  to  be  paid 
to  the  bridge  company.  Lock  Haven  Bridge 
Co.  T.  CUnton  County,  167  Pa.  379,  27  AtL 
726. 

h.  True  measure  is  value  to  onener. 

The  value  of  the  bridge  to  the  county  U 
not  the  criterion  for  determining  the  com- 
pensation, but  its  value  to  the  compai^ 
that  is  deprived  of  its  properir.  Uontgom- 
ery  County  t.  Schuylkill  Bridge  Co.  110 
Pa.  64,  20  Atl.  407;  Westchester  ft  W.  PI- 
Road  Co.  V.  Cheater  Oountv,  182  Pa.  40. 
37  Atl.  905.  This  was  th'e  view  of  the 
court  in  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ct.  Rep.  622,  where  the  Federal  gcn-ernmrnt 
took  a  lock  and  dam.  W.  A.  E. 
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and  buBinew  at  $13,000,  and  that  he  was 
not  fully  aatisfied  that,  in  making  this  de- 
termination, the  commission  proceeded  on  a 
false  theory,  or  applied  an  uneouiid  rule,  or 
that  it«  conclusion  was  unlawful;  hence, 
upon  this  subject,  the  court  declined  to 
make  any  alteration  or  amendment  in  the 
order  of  the  commission.  This  finding  is  at- 
tacked by  the  plaintiff  as  unsupported  by 
the  evidence,  and  the  claim  is  that  the  evi- 
dence in  the  case  does  not  justify  a  finding 
that  the  commission  allowed  more  than 
$5,000  for  the  going  value.  It  is  also 
claimed  that  the  commission  should  have 
allowed  a  much  larger  sum  than  either  of 
the  sums  named  as  the  going  vidue  of  the 
concern. 

At  tiie  threshold  of  these  contentions  a 
question  of  evidence  is  presented,  which  will 
be  flnt  considered.  The  report  of  the  com- 
nisaion  contains  the  tables  made  by  the  en< 
gineere  showing  the  estimated  cost  of  a  re- 
jmduetion  of  the  plant  at  present  prices, 
and  enumerating  the  items  of  property  and 
expense  which  were  included  in  the  total 
estimate.  In  these  tables  the  actual  cost  of 
such  reproduction  was  placed  at  $282,000, 
and  the  estimated  present  value,  after  mak- 
ing the  proper  allowance  for  depreciation, 
at  $242,217.  The  item  of  excavating  for  serv. 
ice  pipes  and  relaying  pavements  over  such 
pipes  does  not  appear  in  the  tables,  and 
clearly  was  not  considered  by  the  engineers, 
^e  report  of  the  commission,  however,  con- 
tains no  explicit  statement  showing  that  the 
commission  approved  or  adopted  the  esti- 
mate of  the  engineers  in  its  entirety;  nor 
does  it  expressly  enumerate  the  items  whicli 
were  included  by  the  commission  in  estimat- 
ing the  cost  of  reproduction  or  present 
value,  although  It  appears  that  the  cost  of 
reproduction  was  considered  by  the  commis- 
sion as  having  a  very  important  bearing  on 
the  final  result. 

In  view  of  the  absence  of  findings  showing 
just  what  part  of  the  $255,000  compensation 
m»  allowed  for  the  physical  property  and 
what  part  for  going  value,  the  plaintiff 
called  the  commissioners  as  witnesses,  and 
examined  them  fully  as  to  their  education 
and  ezperimee  in  matters  of  this  kind; 
whether  they  based  their  conclusions  upon 
the  evidence  presented,  or  relied  In  part  on 
their  own  judgment;  whether  there  were  any 
reports  of  engineers  or  other  ag«)ta  of  tiie 
commission,  other  than  those  embodied  In 
their  report,  which  the  commission  consid- 
ered in  reaching  their  conclusion;  whether 
they  reached  the  same  by  applying  the  same 
rules  of  law  as  would  be  applicable  in  a  con- 
demnation  proceeding;  what  the  difference 
was  between  the  methods  and  prineiples  ob- 
served by  the  commission  in  flxin^  valua- 
tions for  rate-making  purposes  and  in  fixing 
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the  same  for  the  purpose  of  purdiase  of  the 
property  by  a  municipality;  whether  the 
cost  of  reproduction  of  the  physical  prop- 
erty was  considered  by  the  commisaion  as 
one  of  the  most  important  evidentiary  facts 
in  fixing  the  compensation  in  a  purchase 
ease;  whether  the  commission  had  before 
it  and  considered  evidence  of  the  original 
cost  of  the  works,  and,  if  so,  whether  th^ 
considered  that  cost  of  little  or  much  weight, 
and  why  all  reference  to  it  was  omitted  from 
the  decision;  whether  the  commission  in- 
cluded in  the  estimated  cost  of  reproduction 
any  allowance  for  cutting  through  and  relay- 
ing pavements,  except  where  such  expense 
had  been  actually  incurred  by  the  company; 
whether  they  included  anything  In  the  com- 
pensation for  going  value,  and,  if  bo,  how 
much ;  what  the  principles  were  upon  which 
the  commission  determined  going  value  in 
cases  of  this  kind;  whether  the  commission 
regarded  6  per  cent  as  a  reasonable  return 
upon  the  investment  in  property  of  this 
kind;  whether  the  commission  modified  the 
report  of  the  engineers  as  to  the  cost  of  re- 
production, and,  if  so,  in  what  items; 
whether  anything  was  allowed  for  the  value 
of  the  franchise;  whether  the  commission 
understood  the  law  to  be  that  the  full  money 
value  of  the  property  must  be  paid ;  whether 
the  fact  that  the  public  had  a  hostile  feeling 
towards  the  company,  because  of  defective 
service  which  it  had  rendered,  was  taken  in- 
to consideration  in  determining  going  value; 
and  whether  the  alleged  inefficiency  in  the 
lire  service  and  alleged  impurity  in  the  wa- 
ter supply  was  considered  in  arriving  at  the 
going  value. 

All  of  this  evidence  was  seasonably  ob- 
jected to,  and  thus  the  question  of  the  pro- 
priety of  its  admission  is  fairly  presented, 
and  becomes  an  important  one,  especially  in 
view  of  the  fact  that  the  ruling  will  doubt- 
less serve  as  a  precedent  for  future  action 
in  cases  of  this  nature. 

The  rule  that  testimony  of  arbitrators  as 
to  what  transpired  at  the  hearing  and  dur- 
ing their  deliberations  will  not  be  received 
to  impeach  their  award  Is  quite  well  settled, 
and  was  stated  and  approved  by  this  court 
in  the  Eau  Claire  Case,  137  Wis.  617,  110 
y.  W.  555,  where  the  question  aros^eoncern- 
ing  the  award  of  a  board  of  arbitration  ap- 
pointed to  assess  the  ralue  <^  a  similar 
plant  which  the  ci^  of  Ean  Claire  was  tak- 
ing over  under  the  terms  of  a  contract  which 
provided  for  the  fixing  of  the  compensation 
by  a  bmird  of  arbitrators.  No  reason  ap- 
pears why  that  rule  should  not  apply  in  full 
force  to  Uie  railroad  commission.  It  is  a 
rule  founded  on  good  sense  and  public  ex- 
pediency, and  is  simply  an  application  of  the 
same  principle  which  has  been  universally 
applied  to  tiie  verdicts  of  juries.   Th»  idea 
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1b  that  there  diould  be  no  possibUify  of  the 
overturning  of  »  judgment  or  final  determ- 
ination of  a  controverBy  whleh  hae  been 
reached  after  fair  trial  and  hearing,  rea- 
son of  the  fact  that  one  of  the  body  which 
rendered  the  judgment  at  some  later  period, 
either  honestly  or  dishonestly,  or  from  mere 
failure  of  memory,  impeaches  the  result  by 
testifying  to  some  defect  in  the  mental  op- 
erations of  himself  or  his  fellows,  or  to  a 
mistaken  view  of  the  legal  principles  ap- 
plicable to  the  case.  Important  deciBi(m8 
of  this  kind  cannot  be  upset  or  discredited 
in  this  manner,  if  they  are  to  be  of  any 
value.  The^  are  not  subject  to  any  such 
hazard.  But  it  is  equally  well  settled  that 
where  the  record  ii  silmt  on  the  subject,  an 
arbitrator  may  be  sworn  to  show  what  is- 
sues he  considered,  and  what  matters  of  fact 
were  actually  submitted  and  passed  npcm  by 
the  arbitrators,  and  sometimes  to  show  that 
be  acted  under  a  mistake  of  fact  as  to  the 
scope  of  the  issues  submitted  to  him.  4 
Wigmore,  £t.  g  23S8. 

Ixt  the  present  case  it  appears  clearly  frinn 
the  report  of  the  commission  that  the  cost 
of  reproducti<m  was  considered  one  of  ithe 
prime  factors  in  reaching  the  ultimate  re- 
sult, and  it  does  not  certainly  appear  (sl- 
though  the  inference  is  persuasive)  that  the 
commiBsion  adopted  the  report  of  the  engi- 
neers as  to  the  cost  of  present  r^roduction, 
and  thus  deluded  from  their  conBideration 
the  question  of  the  cost  of  paving  over  serv- 
ice pipes  and  trenching  for  the  same. 

We  think  it  was  competent  to  establish 
Ibis  fact  1^  the  evidoioe  of  the  arbitrators, 
because  it  did  not  appear  from  the  report, 
and  was  not  a  question  as  to  their  mental 
jivocesses,  but  Bimply  whether  a  given  faet 
was  before  them.  Had  the  commission 
stated  the  fact  in  their  report,  there  would 
have  been  neither  occasion  nor  excnae  for 
the  resort  to  parol  evidence.  Under  the 
principles  juBt  stated,  we  are  unable  to  see 
the  propriety  of  the  examination  of  the  com- 
missionerB  upon  any  other  question  in  this 
case.  The  report  shows  affirmatively  that 
nothing  was  allowed  for  Uie  v^ue  of  the  in- 
determinate permit  or  franchise,  tiiat  the 
cost  of  paving  over  mains  was  included  in 
the  estimate  of  the  cost  of  reproduction,  and 
that  the  going  value  was  conBidered  as  an 
(^ential  element  to  be  allowed  for  in  reach- 
ing the  final  result,  and  so  it  became  unnec- 
essary and  improper  to  inquire  aa  to  either 
of  these  facts.  The  compensation  plainly 
could  not  properly  be  reached  by  adding  to- 
ifcther  items  of  cost  or  values  of  specific 
items  of  property,  physical  or  incorporeal, 
nor  was  it  bo  reached  by  the  commission, 
but  rather  by  a  comprehensive  view  of  all 
the  proper  elements  of  value  taken  as  a 
whole,  and  determining  as  accurately  as  pos- 
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sible  the  revenue  producing  power  of  ihe  en- 
tirety upon  the  iMuis  of  reasonable  chafes 
for  service  to  the  consumers.  The  mental 
processes  by  which  this  final  reault  is 
reached  by  a  commissioner,  and  the  rdative 
importance  given  by  the  mind  to  each  de- 
ment, as  well  as  the  legal  or  economic  prin- 
ciples deemed  by  him  to  have  a  bearing  on 
the  result,  axe  not  subjects  upon  whidi  the 
commissioners  can  properly  be  examined. 
Had  the  report  of  the  commissiwi  stated  all 
of  the  items  of  property  and  expense  wfaicb 
they  c<mBidered  as  entering  into  the  cost  of 
reproducing  the  plant,  ve  think  it  clear  that 
none  of  the  parol  evidence  given  by  the  com- 
missioners would  have  been  admissible.  So 
far  as  the  present  case  is  concerned,  ve 
think  the  on^  evidence  of  this  eharaeter 
properly  received  was  the  evidence  showing 
that  the  cost  of  paving  and  trenching  for 
service  pipes  was  excluded  from  the  esti- 
mated cost  of  reproduction;  snbstantiallT 
all  of  the  other  evidence  obt^cd  from  the 
commissioners  related  either  to  facts  ful^ 
covered  the  report,  or  to  the  methods  of 
procedure  adopted  by  the  commissitHiers, 
the  legal  or  business  principles  upon  which 
they  acted,  or  the  operatims  of  th^r  minds 
in  reaching  their  conclusions.  We  have  dis- 
cussed this  question  of  evidence  at  some 
length  rather  because  of  the  importance  of 
having  a  definite  and  oorreofc  rule  upon  the 
subject  in  future  cases,  than  beeauae  of  its 
intrinsic  importance  in  this  ease.  Ab  mat- 
ter of  fact,  the  testimony  of  the  commission- 
ers threw  very  little  additional  light  on  the 
case.  The  eondusion  reached  by  the  eircntt 
judge,  to  the  effect  that  the  commission  de- 
termined the  going  value  of  the  concern  to 
be  913,000,  seems  to  be  based  almost  wholly 
on  the  fact  that  in  the  engineos'  estimate 
of  the  phyeical  value  of  the  plant  embodied 
in  the  report^  the  iH-esent  valve  was  fixed  si 
about  $242,000,  while  the  oommiasion  fixed 
the  amount  of  the  just  compensation  SB 
$2SS,000.  The  commisBioners  who  wtn 
placed  on  the  stand  were  unable  thenudns 
to  name  any  definite  sum  which  they  were 
willing  to  say  they  considered  in  tiieir  mindi 
as  the  "going  value,"  although  both  testi- 
fied in  corroborati<m  of  the  report  that  "go- 
ing value**  was  conBidered  and  allowed  for  in 
arriving  at  the  final  result.  The  faet  thst 
the  testimony  of  the  commissioners  «u 
taken  a  year  and  a  quarter  after  the  oriv 
was  made  may  eerve  to  explain  why  the  com- 
missioners  could  not  testify  with  certainty 
'  as  to  their  mental  processes,  and  may  alw 
;  serve  aa  an  additional  reason  why  the  le- 
ception  of  such  vague  recollections  as  teiti- 
mony  ought  not  to  be  allowed. 

The  term  "going  value"  is  somewhrt 
vague,  and  is  a  comparatively  recent  sddi- 
tion  to  the  terminology  of  the  subject.  It  is 
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not  the  value  of  the  frandiiu,  and  it  ii  not 
the  gpod  tOI  of  the  husineu;  certainly  it 
cannot  be  the  letter  in  the  case  of  a  monop- 
oly like  the  present.  It  haa  been  variously 
spoken  of  as  the  'difference  between  a  dead 
plant  and  a  live  one"  (Onuha  t.  Omaha  Wa- 
ter Co.  218  U.  S.  180,  64  L.  ed.  OSl.  SO  Sup. 
Ct.  Rep.  615;  or  "the  elemmt  of  value  which 
comes  from  the  fact  that  the  property  is  sold 
as  a  going  concern"  (Gloucester  Water  Sup- 
ply Co.  T.  Gloucester.  179  Mass.  366,  60  N. 
E.  977} ;  "the  added  value  because  of  the 
company's  being  a  going  concern"  ( Commis- 
sioner Roemer  in  hia  tatimony  in  the  pres- 
ent case). 

The  existence  of  the  term  as  designating 
a  substantial  element  of  value  seems  to  be 
largely  due  to  the  fact  that,  in  appraisal 
cases  like  the  present,  as  veil  as  in  rate- 
making  cases,  there  has  been  a  very  general 
adoption,  both  by  courts  and  commissioners, 
of  the  plan  of  ascertaining  by  expert  evi- 
dence the  cost  of  reproduction  of  the  exist- 
ing plant,  and  then  making  a  deduction  for 
depreciation,  and  thus  arriving  at  what  is 
called  the  present  physical  valuation.  This 
has  been  universally  recognized,  not  aa  fix- 
ing the  present  physical  value  of  the  prop- 
erty or  the  business,  but  only  as  an  import- 
ant and  helpful  consideration  which  may 
throw  much  light  on  the  question.  It  has 
the  advantage  of  comparative  ease  and  cer- 
tainty of  ascertainment.  It  is  said  by  Whit- 
ten  (Valuation  of  Pub.  Serv.  Corp.  §  639) 
to  be  at  present  the  most  generally  accepted 
basis  of  valuation  for  purchase  or  rate  mak- 
ing. Construing  the  word  "basis"  to  mean 
simply  a  fundamental  fact  or  starting  point, 
not  in  any  sense  exclusive  or  controlling,  the 
statement  seems  to  be  substantially  correct. 
Important  as  it  may  be,  however,  this 
physical  valuation  so  obtained  is  but  <me  of 
numerous  facts  to  be  considered  in  reaching 
the  final  result.  Hie  commercial  value  of 
the  business  in  full  operation  and  entitled  to 
charge  reasonable  rates  for  its  service  must, 
however,  be  considered  as  approximating  the 
compensation  which  should  be  allowed  for 
the  property;  in  other  words,  the  sum  which 
the  business  should  be  capitalized  for  in  or? 
der  that  the  owner  should  receive  a  rrason- 
able  return  on  the  investment,  when  the 
business  is  conducted  with  reasonable  busi- 
ness skill,  and  charges  such  reasonable  rates 
for  service  as  the  law  permits.  If  this  value 
exceeds  the  physical  value  of  the  tangible 
property,  then  it  might  be  said  that  the 
difference  ought  to  be  the  measure  of  the 
indefinite  and  intangible  thing  called  "going 
value,"  and  such  haa  been  sometimes  con- 
sidered the  best  way  to  arrive  at  the  going 
value.  Again,  it  has  been  thought  that  go- 
ing value  might  be  measured  by  ascertaining 
KB  nearly  as  possible  the  coat  of  reproducing 
47  L.R^(K.S.) 


the  existing  business,  sometimes  called  the 
"unrequited  outlay,"  t.  e.»  tJie  amount  of  the 
deficits  which  would  be  incurred  added  to 
the  promotion  expenses  neeessaiy  to  be  in- 
curred up  to  the  time  the  new  plant  would 
have  a  business  equal  to  that  of  the  present 
plant;  or,  again,  by  ascertaining  the  actual 
unrequited  outlay  in  building  up  the  present 
business;  or,  again,  by  ascertaining  the  aver- 
age time  and  proportional  outlay  actually 
Incurred  in  building  up  the  business  of  a 
number  of  concerns  of  like  character,  and 
thus  establishing  what  may  be  called  a 
"curve,"  which  can  be  used  in  determining 
tiie  time  and  outlay  which  would  be  reason- 
ably necessary  in  the  instant  case.  It  ia 
quite  apparent  that  the  result  reached  by 
either  of  the  suggested  methods  could  hard- 
ly be  considered  as  anything  more  than  sug- 
gestive, and  that  its  persuasiveness  would 
necessarily  depend  upon  many  other  facts 
which  must  enter  into  the  general  problem 
of  value.  The  actual  original  cost  of  estab- 
lishing the  business  of  the  existing  plant  ta 
very  clearly  unsatisfactory  to  the  last  de- 
gree as  a  test  of  going  value,  because  it  may 
have  been  wasteful  and  extravagant,  and  be- 
cause, also,  it  is  well  known  that  the  build- 
ing up  of  the  business  of  a  water  plant 
thirty  years  ago,  before  sewerage  systems 
had  become  common  and  the  private  water 
supply  had  been  discredited,  was  a  much 
slower  process  than  at  the  present  time, 
when  in  such  a  city  as  Appleton  the  popula- 
tion has  been  educated  to  use  the  public  sup- 
ply of  water.  Estimates  of  cost  of  working 
up  a  business  under  present  conditions  ap- 
proach nearer  to  the  requirements  of  a  test, 
but  they  must  always  remain  estimates, 
however  carefully  they  be  conducted;  thqr 
cannot  be  called  facts. 

However,  the  fundamental  difficulty  with 
the  attempt  to  set  a  definite  sum  as  the 
measure  of  going  value  is  that  it  is  an  at> 
tempt  to  divide  a  thing  which  is,  in  its  na- 
ture, practically  indivisible.  The  value  of 
the  plant  and  business  is  an  indivisible  gross- 
amount;  it  is  not  obtained  by  adding  up  a. 
number  of  separate  items,  but  by  taking  a 
comprehensive  view  of  each  and  all  of  the 
elements  of  property,  tangible  and  intangi- 
ble, including  property  rights,  and  consider- 
ing them  all,  not  aa  separate  things,  but  aa 
inseparable  parts  of  one  harmonious  entity, 
and  exercising  the  judgment  as  to  the  value 
of  that  entity.  In  this  way  the  going  value 
goes  into  the  final  result,  but  it  would  be 
difficult  for  even  an  expert  to  say  how  many 
dollars  of  the  result  represent  it. 

In  the  case  before  us  it  is  quite  apparent 
from  the  report  of  the  commission  that  the 
commissioners  fully  appreciated  this  cardi- 
nal principle  of  valuation.  . 

Ibey  haid  befwe  them  much  eridenoe  bear- 
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ing  on  the  general  question  of  TalUe  and  just 
compensation  from  diffmnt  angles;  they 
had  the  very  careful  And  elaborate  estimates 
of  their  engineers,  not  only  as  to  the  cost  of 
the  reproduction  <^  the  plant  and  its  present 
value,  based  on  present  prices,  but  also 
based  on  the  average  of  prices  for  five  years; 
they  had  all  the  testimony  given  in  the  rate 
case,  showing  inadequacy  in  the  present 
plant  to  meet  tiie  reasonable  demands  of  the 
public  service,  and  the  necessity  of  the  im- 
mediate ispenditure  of  at  least  $50,000  to 
make  the  plant  reasonably  efficient;  they  bad 
tabulated  statements  furnished  hy  the  com- 
pany itself  in  the  rate  case,  which  tended 
strongly  to  show  that  the  revenues  of  V.  • ' 
plant  had  not  been  sufficient  at  any  time  to 
fflve  anything  more  than  an  insignificant  re- 
turn upon  tiie  investment,  if  indeed  they 
had  given  that;  they  bad  very  complete  in- 
formation as  to  the  condition  of  the  phys- 
ical property,  the  attitude  of  the  public 
toward  tiie  concern,  the  probable  growth  of 
the  city,  and  in  fact  of  all  the  surroundings ; 
they  had  also  expert  evidence  as  to  the  act- 
ual unrequited  cost  of  building  up  the  busi- 
ness of  the  plant,  and  expert  evidence  on 
both  sides  as  to  the  probable  unrequited  cost 
in  building  up  the  same  business  with  a  new 
plant  under  present  conditions,  which  esti- 
mates differed  by  many  thousands  of  dollars. 
All  of  this  testimony  was  considered  by  the 
commission  in  passing  upon  the  ultimate 
question  of  value;  it  seems  very  clear  to  us 
from  the  report  of  the  commission  that  all 
the  facts  in  evidence  bearing  on  the  question 
of  value  were  carefully  weighed  by  the  com- 
mission; we  discover  nothing  to  indicate 
that  the  commission  acted  on  any  mistaken 
basis  in  reaching  the  bonclusion  that  $255,- 
000  was  the  fair  and  just  compensation 
which  should  be  paid  for  the  plant. 

Those  parts  of  the  jud^ent  adjudging 
that  the  order  of  the  railroad  commission 
should  be  altered  by  providing  therein  for 
the  payment  by  the  city  to  the  plaintiff  of 
( 1 )  the  costs  and  disbursements  of  this  ac- 
tion, (2)  the  value  of  the  indeterminate  per- 
mit, (3)  the  cost  of  cutting  through  and  re- 
laying pavement  over  service  pipes,  (4)  the 
cost  of  excavating  and  filling  trenches  for 
service  pipes,  (5)  interest  on  the  three  last- 
named  sums  from  Docember  3,  ISll,  to  the 
date  of  payment,  and  directing  the  said  eom- 
niisHion  to  alter  and  amend  its  order  on  De- 
cember 7,  1910,  in  the  particulars  named, 
must  be  reversed,  and  that  part  of  the  judg- 
ment providing  that  said  report  be  altered 
and  amended  by  requiring  the  city  to  pay 
to  the  plaintiff"  interest  on  $255,000  from  De- 
cember 1,  1911,  to  February  7,  1912,  amount- 
ing to  the  sum  of  $2,805,  with  interest  on 
said  latter  sum  to  the  date  of  payment, 
must  he  affirmed. 
47  LJLA.(N.8.). 


Judgment  afllrmed  in  part  and  revcrspd 
in  part,  as  indicated  in  tiie  last  paragraph 
of  ths  opinion,  and  action  remanded  to  the 
Circuit  Court,  with  directions  to  remand  the 
order  in  question  to  the  commission  for  eucti 
alteration  as  shall  make  it  conform  to  this 
opiniim.  No  costs  are  to  be  taxed,  except 
the  feel  d  the  clerk  of  this  court,  whi<A 
shall  be  taxed  and  paid  by  the  plaintiff. 

MarshaU,  J.,  MbiiemU  (filed  June  10, 

1913)  : 

I  have  misgivings  as  to  some  features  of 
this  case,  and  will  state  briefiy  the  reasons 
thereof.     I  assume  that  in  an  appraisal  of 

;>!iblic  property,  whether  for  taxation,  rate 
making,  or  public  purchase,  the  value  should 
be  fixed  at  what  the  utility  is  fairly  worth 
as  an  entirety, — ^the  physicals  is  character- 
ized by  the  intangibles. 

At  first,  largely  because  of  the  assumed 
knowledge  of  so-called  experts,  the  idea  of 
physical  value  was  developed,  as  if  there 
were  no  value  to  be  considered  except  that 
of  tangible  things.  It  was  the  result,  in  mv 
judgment,  of  inclination  to  lay  hold  of  such 
characterizing  features  as  good  will,  using 
the  term  in  a  broad  sense,  and  the  public 
privilege,  without  rendering  therefor  the 
constitutional  equivalent.  Public  fiuictioa- 
aries,  including  judges,  drifted  largely  with 
the  current,  though  generally  making  s 
record  of  such  shadowy  character  as  to 
render  uncertain  whether  the  unconstitu- 
tional scheme  had  been  adopted  or  not.  That 
led  to  much  litigation  and  dissatisfaction. 

In  the  Railroad  Case,  Chicago  &  N.  W.  R. 
Co.  V.  State,  128  Wis.  622,  108  N.  W.  574, 
the  physical  valuation  idea  met  that  of  valu- 
ing the  utility  as  an  entirety, — the  physicals 
vitalized  by  the  franchise  and  condition  of 
maturity, — and  the  latter  prevailed.  The 
court  remarked  respecting  the  procedure  i»f 
the  appraisal:  "They  knew  the  law  and 
their  duty.  They  had  a  wide  discretion  in 
respect  to  the  mere  elements  to  be  consid- 
ered in  making  the  valuation.  If  tb^ 
thought  the  so-called  valuation  of  physical 
property  would  aid  them,  they  were  per- 
mitted to  procure  evidence  of  that  sort. 
We  find,  however,  no  satisfactory  indication 
that  they  arrived 'at  the  value  of  the  rail- 
road property  by  adding  together  a  vslus- 
tion  of  visible  things"  and  the  value  of  tbe 
franchise,  or  that  they  did  anything  "other 
than  just  what  they  were  required  to  do 
by  the  statute,  determine  the  value  of  iki 
railway  property.  .  .  .  That  included 
the  visible  things  and  the  franchise,  not  u 
separate  things,  any  more  than  the  horse'i 
blood,  frame,  internal  machinery,  and  other 
elements  are  separate  things;  all  taken  to- 
gether constitute  the  horse;  remove  any  oae 
(tf  the  things  easraitial  to  life  and  aetioB, 
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and  all  conception  of  the  animated  thing, 
tlie  horse,  disappears." 

Aa  I  read  the  result  here  it  does  not  con- 
tain any  very  satisfactory  indication  that 
the  rule  thus  plainly  announced  was  fol- 
lowed below.  I  am  pretty  strongly  persuaded 
that  the  privilege  and  the  establiBhed  busi< 
ness  condition  were  not  considered  to  any 
appreciable  degree.  That  creates  serious 
doubt  as  to  whether  injustice  has  not  been 
done.  True,  it  is  our  duty  to  resolve  all  fair 
doubts  in  favor  of  the  commisaion  appraisal. 
But  it  is  only  hy  going  to  the  limit  in  appre- 
ciation of  that  duty  that  I  can  concur  in  the 
aflirmance  of  the  judgment  appealed  from. 
I  trust  that  in  future  appraisals  it  will  be 
made  plain  that  the  constitutional  rights  of 
property  owners  have  not  been  unduly  in- 
fringed upon.  Courage  on  the  part  of  ap- 
praisers to  do  what  duty  requires,  and  do  it 
so  aa  to  leave  no  doubt  about  the  matter. in 
the  minda  of  parties  or  others,  is  the  best. 

The  suggestions  here  made  as  regards  the 
proper  manner  of  viewing  a  public  utilt^ 
in  appraising  it  have  the  support  of  many 
courts,  as  the  following  citations  will  indi- 
cate: Re  Brooklyn,  73  Hun,  499,  26  N.  Y. 
Supp.  198,  affirmed  in  143  N.  Y.  596,  26 
L.U.A.  270,  38  N.  E.  883,  affirmed  in  166  U. 
S.  685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718; 
Bristol  T.  Bristol  4  W.  Waterworks,  23  R  I. 
274,  49  Atl.  974;  Norwich  Gas  A  Electric 
Co.  V.  Norwich,  76  Conn.  685,  57  Atl.  746; 
Kennebec  Water  Dist.  v.  Waterville,  97  Me. 
185,  60  L.R^.  856,  54  Atl.  6;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (C.  C.)  82 
Fed.  850;  Brunswick  A  T.  Water  Dist.  v. 
Maine  Water  Co.  98  Me.  371,  59  Atl.  637; 
Montgomery  County  v.  Schuvlkill  Bridge 
Co.  no  Pa.  64,  20  Atl.  407;  Clarion  Turnp. 
&  Bridge  Co.  v.  Clarion  County,  172  Pa. 
243,  33  Atl.  580;  West  Chester  &.  W.  PI. 
Koad  Co.  V.  Chester  County.  182  Pa.  40,  37 
Atl.  905. 

Why  should  the  public  privilege,  without 
which  the  investment  in  a  public  utility 
proiierty  would  not  be  made,  be  left  out  of 
consideration  in  fixing  a  value  upon  the  m- 
tirety  in  operation.  Such  a  privily  in  gen- 
eral costs  mon^  legitimately  expended,  be- 
sides it  is  a  right  owned  by  the  grantee,  and 
nons  the  less  so  because  it  was  conferred 
witiiout  other  consideration  than  the  agree- 
ment to  use  it  for  the  purposes  of  the  grant. 
Such  a  franchise,  in  general,  comes  into  ex- 
istence and  later  reaches  the  corporation  by 
purchase.  In  this  case,  long  after  acquire- 
ment in  that  way,  the  francliise  was  ex- 
changed for  the  indeterminate  permit  by  a 
bargain  with  the  state.  There  was,  in  con- 
templation of  law,  a  meeting  of  minds  re- 
sulting in  such  exchange  upon  the  basis  of 
agreed  equivalents.  The  pn^rty  thereafter 
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was  characterized  by  the  indeterminate  per- 
mit as  it  was  before  by  the  old  privil^e. 
The  new  franchise,  the  same  as  the  old  one, 
is  not  a  thing  of  value,  strictly  speaking, 
that  is,  regarded  as  a  separate  and  distinct 
thing,  but  to  the  extent  that  it  gives  cliar- 
actur  to  the  tangible  things,  and  affords  pp- 
portunity  to  carry  on  a  public  utility  busi- 
ness, it  is  of  much  value.  No  one  could 
value  the  visible  things  uncharacterized  by 
the  privilege  without  doing  great  injustice 
to  the  proprietor.  Why  not  confess  it,  and, 
while  shaping  administration  in  recognition 
of  it,  be  so  open  and  frank  and  plain  in  re- 
spect to  the  matter  as  to  leave  no  uncertain- 
ty about  it  to  vex  parties  or  courts? 

In  the  Railroad  Case  it  was  held  that 
mere  cost  of  construction  less  depreciation 
is  of  consequence  in  valuing  a  public  utility 
only  as  evidence  bearing  on  the  ultimate 
question  to  be  solved.  It  was  there  conceded 
by  the  commissioners  that,  tn  arriving  at 
the  value  of  the  utility,  the  privilege  feature 
was  considered;  but  only  as  a  characterizing' 
condition  of  the  visible  thing.  The  claim> 
was  made  that,  in  valuing  other  corporate 
property  by  local  assessors,  the  public  privi- 
lege and  going  value  were  not  considered, 
and  so  the  commissioners  violated  the  rule 
of  equality.  Though  assessors  testified  that 
they  commonly  valued  corporate  property 
only  contemplating  the  visible  things,  the 
court  said:  "The  value  of  the  physical  ele- 
ments of  corporations  or  business  property 
is  made  up  largely  of  those  which  are  in- 
visible. ...  In  valuing  such  property, 
looliing  only  at  the  visible  elements,  one 
would  unconsciously  include  the  invisible. 
No  one  would  think,  in  valuing  a  factory  of 
any  sort  with  an  established  business,  of  its 
value  as  a  disoTganized  piece  of  property. 
In  appraising  it  in  the  former  condition  at 
what  it  would  be  thought  to  be  worth  in 
money,  and  without  specially  taking  into 
consideration  the  elements  giving  thereto, 
perhaps,  its  chief  value,  such  elements  would 
be  in  fact  included.  ...  To  our  minda, 
when  the  witnesses  on  the  trial'  of  this  ease 
said  they  valued  the  property  .  .  .  ob- 
serving mly  the  things  visible,  fixing  the 
value  upon  those  things  as  th^  found  them, 
whether  they  specially  thought  of  the  other 
elements,  and  considered  the  same  or  not, 
they  were,  in  effect,  included."  In  assessing 
the  property  of  a  corporation,  no  attempt: 
should  t>e  made  to  separate  tuigible  fronv 
intangible  elements.  The  assessment  of  the-, 
one  should  be  included  in  that  of  the  other,, 
by  assessing  the  whole  at  what  it  is  worth* 
under  the  circumstances. 

Thus,  it  will  be  seen  that,  in  valuing  ai 
public  utility  property,  all  the  intangible- 
elements  are  to  be,  indirectly  at  least,  oon- 
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lidered.  The  privilege  feftturs  and  the  cir- 
cumstance of  actirity  promoted  by  yean  of 
building  up  are  the  very  breath  of  life  of  the 
utility.  Without  them  there  ia  a  lifeless, 
UBolesa  body.  With  them,  there  la  a  living 
thing,  so  to  speak. 

Xfter  the  early  decision,  the  old  term  and 
idea  of  "physical  value"  was  largely  dis- 
placed by  that  of  "coat  of  reproduction," 
auch  cost  having  close  resemblance  to  mere 
physical  valnation,  and  resort  was  had,  as 
before,  largely  to  so-called  experts  for  evi- 
dence. Why  treat  the  question  of  value  of 
such  property  as  aeientifle  and  tecImioalT 
What  was  said  by  Lord  Campbell  in  Tracy 
Peerage,  10  Clark  &  F.  101,  and  adopted  by 
this  court  In  Baxter  t.  Chicago  &  N.  W.  R. 
Co.  104  Wia.  307»  831,  80  N.  W.  044,  6SS,  8 
i&m.  "Stg,  Rep.  746,  la  appropriate:  "Skilled 
witnesses  come  with  such  a  bias  on  their 
minds  that  hardly  ai^  wei^t  should  be 
jgiven  to  tiieir  eridence.' 

Triers  of  fact,  in  applying  the  coat  of  re- 
prodoetion  theory,  eaaily  realise  that  it 
could  not  be  confined  to  mere  j^slcal  valu- 
ation, either  of  the  elements  <tf  a  utility  or 
the  Tiaiblea  eoniidered  as  a  iiiiit,-T-that  It 
had  to  be  extended  to  the  characterizing  eir- 
cumstaqcea, — the  privilege  and  the  advan- 
tages of  maturity.  Chrad  will,  by  name, 
putting  a  narrow  eonstruction  on  the  term, 
iraa  rejected;  but  aa  an  equivalent  the  going 
value  feature  was  adopted.  The  experts  had 
their  innings  in  working  out  the  matter  by 
tha  rule  of  theory.  The  turning  of  a  simple 
mathematical  bnsiness  problem  into  a  scien- 
tific question  could  but  naturally  result,  as 
it  did  here,  in  the  going  value  feature  being 
put  at  anywhere  from  6  to  around  30  per 
cent  of  the  valuation  of  the  physical  thing, 
— the  result  being  mere  goesa  work  and 
within  a  very  wide  range. 

From  a  business  standpoint  it  seems  that 
4he  going  value  of  a  public  utility  property 
is  not  so  technical  as  to  be  a  proper  subject 
■for  opinion  evidence,  and  that  resorting  to 
it  and  nutking  diagrams  with  theoretical 
lines  tar  the  purposes  of  creating  proof, 
iteoda  to  misinform  and  confuse  instead  of 
enlighten.  Under  normal  conditions,  the 
•question  of  the  going  value  of  a  concern  Is 
susceptible  of  pretty  dose  mathematical 
•solution.  To  illustrate:  Assume  that  plain- 
tiff, city  of  Appleton,  afforded  an  average 
opportunity  for  a  waterworks  enterprise, 
that  the  buBineas  of  developing  the  property 
there  was  handled  with  ordinary  care,  and 
started  with  an  investment  which  ought  to 
'be  ascertainable  with  reasonable  accuracy, 
:and  apply  common  experience  thereto,  that 
-it  takes  five  to  ten  years  before  the  gross 
.income  in  such  circumstances  will  balance  a 
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fair  rate  of  interest  upon  the  inTeatment, 
operating  expenses,  repairs,  and  deprecia- 
tion. The  deficit  for  Uie  first  year  would, 
necessarily,  with  reasonable  interest,  be  re- 
quired to  be  carried  over  to  the  next  year. 
The  deficit  at  the  end  of  that  period  would, 
necessarily,  be  required  to  be  added  to  the 
previous  one,  and  with  interest  thereon, 
carried  to  the  next  year,  and  so  on  from 
year  to  year;  the  deficiency,  under  normal 
conditions,  decreasing  each  year  until,  final- 
ly, the  turrent  income  would  be  sufficient 
to  balance  the  current  liabilities.  In  the 
now  etato  of  equilibiiiim,  the  deficiency  ac- 
count would  measure  the  nine  of  the  mature 
going  business  feature.  In  eaaa  of  there 
being  anything  abnormal  way  of  bad 
management,  ttiat  would  need  to  be  taken 
into  consideration  aa  an  evidentiary  matter. 

The  difficulty  created  by  trying  to  distin- 
gulsh  between  going  value  and  good  will 
mi|^t  will  be  avoided.  Wlqr  indulge  in  a 
technical  difTerence,  wUeh,  from  a  broad 
standpoint,  is  a  mere  play  on  wordal  In  a 
broad  tense,  good  will  is,  i^ter  all,  the  nine 
whfdi  attends  and  characterizes  a  buaineaa 
aa  a  going  induatry,  and  baa  developed  uid 
become  attached  thereto  in  the  oourae  at 
time.  Why  discard  an  element  oi  property 
under  one  name,  which  must  be  takot  bade 
into  another,  as  matter  of  jnatlce  and  ot 
eonstitutionid  rif^tl  There  is,  in  my  jnd^ 
meat,  no  logical  distlnetion  between  going 
value  in  etmneetion  with  a  public  utility, 
and  good  will  of  a  hank  as  it  was  considered 
in  Lindemann  v.  Rusk,  125  Wis.  210,  104  N. 
W.  lis,  and  there  held  to  be  worth  around 
25  per  cent  as  much  as  the  original  money 
investment  in  the  bank.  Why  not  call 
things  by  their  right  names  from  an  original 
standpoint,  instead  of  trying  to  invent  new 
ones  to  meet  illogical  (Ejections, — objec- 
tions which,  if  acted  upon,  would  lead  tu 
unconstitutional  results? 

If  what  I  have  said  shall  tend  to  more  ap- 
praiaera  td  public  ntilily  property  to  work 
along  a  practical  bnsiness  line  the  same  as 
one  would  in  appraising  any  other  thing,  aa 
suggested  in  the  Railroad  Company  Caae, 
:  and  the  making  of  the  record  in  taeh.  caae 
accordingly,  much  litigation  will  be  pre- 
vented growing  out  of  conviction  or  uncer- 
tainty as  regards  whether  constitutional 
rights  to  jtut  compensation  in  case  of  pmp- 
erty  being  taken  as  in  this  case  have  not 
been  violated.  I  am  fearful  that  the  ri^t 
of  the  water  company  here  has  not  been 
fairly  considered  in  respect  to  the  elemento 
of  indeterminate  permit  and  good  will,  or 
going  valu^  whieherer  am  maj  ehooM  to 
call  it. 
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KAVSAs  sttpreme:  corRT. 

RE  JOHN  A.  FLACK. 

(88  KuL  616.  129  Pac.  641.) 

Extradition  —  Interstate  rendition  — 
trial  for  crime  not  cbarged. 
A  person  charged  in  any  state  witb  trea- 
son, felony,  or  other  crime,  who  ahal!  flee 
from  justice  and  be  found  in  another  state, 
and  who,  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  fled,  shall 
be  delivered  up  and  removed  to  the  state 
haTing  jurisdiction  of  the  crime,  may  there 
be  prosecuted  for  crimes  other  than  the  one 
apecified  in  the  demand  for  his  delivery, 
without  first  giving  bim  a  reasonable  op- 
portunity to  return  to  the  stata  which 
■urrendered  him. 

<Janaai!7  11,  1918.)] 

Headnote  hy  Buxoh,  J. 

ITote.^  Right  to  try  retuimmd  fugitive 
for  crime  other  th<m  that  fw  which 
Ke  was  extiradXted. 

International  otraditloa. 

Earlier  cases  covering  the  question  whm 
a  j[>erson  was  extradited  from  foreign  coun- 
tries will  be  found  in  note  attached  to  Be 
Foas,  26  L.R.A.  593. 

As  was  stated  in  the  earlier  note,  it  is 
settled  in  the  United  States  by  the  decision 
in  United  States  v.  Rauecher,  119  U.  S. 
407,  30  L.  ed.  425,  7  Sup.  Ct.  Rep.  234,  0 
Am.  Crim.  Rep.  222,  that  one  extradited 
from  a  foreign  country  can  be  charged  only 
for  the  particular  offense  with  which  he  is 
charged  in  the  extradititm  proceedings,  un* 
til  he  has  had  reasonable  ume  and  oppor- 
tunity to  return  to  the  country  from  which 
he  was  extradited. 

And  in  Re  Collins,  ISl  Cal.  340,  129  Am. 
8t.  Rep.  122,  90  Pac.  827,  the  court.  In 
commenting  upon  the  decision  in  the  Rau- 
Bcber  Case,  said  the  reasoning  of  that  case 
is  substantially  this:  That  in  the  absence 
of  treaty,  there  Is  no  obligation  upon  any 
country  to  surrender  to  another  persons 
who  are  charged  with  crime  in  the  latter 
country.  That,  as  a  matter  of  comity, 
Bueh  surrender  might  be  made,  but  that  if 
made  in  pursuance  of  a  demand  or  request 
for  the  surrender  of  a  person  accused  of  a 
specific  crime,  there  is  an  implied  under- 
taking on  the  part  of  the  country  receiv. 
ing  the  surrenaer,  that  such  surrender  is 
asked  and  received  for  the  purpose  of  put- 
ting the  accused  on  trial  for  that  crime,  and 
for  no  other  purpose.  When  a  treaty  is 
adopted,  providing  for  the  surrender  of 
persons  accused  of  epeciflc  crimes,  the  same 
implied  obligation  exists,  more  particularly 
in  view  of  toe  provUion  generally  found  in 
treaties  of  extradition  that  before  any  sur- 
render shall  be  made  there  must  be  some 
proof  of  the  commission  of  the  offense.  To 
permit  a  country  to  sedE  the  extradition  <rf 
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APPLICATION  for  a  writ  of  ha;>eaa  cor- 
pus to  secure  the  discharge  of  peti- 
tioner from  the  custody  of  the  sheriff  of 
Dickinson  County,  to  which  he  had  been 
committed  for  crimes  other  than  the  one 
for  which  he  was  extradited.    Writ  d«tied. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  8,  Crawford,  for  petitioner: 
A  person  who  has  been  extradited  from 
another  state  cannot  be  held  to  answer  to, 
or  be  tried  upon,  any  other  crime,  until 
such  time  as  the  action  upon  which  he  was 
extradited  has  been  finally  determined. 

State  v.  Hall,  40  Kan.  838,  10  Am.  St. 
R^.  200,  19  Pac  B18;  Ex  parte  McKuight, 
48  Ohio  St  688,  14  T.R  A  128.  28  N.  E. 
1034;  State  t.  McNoapy.  68  Kan.  601,  88 
L.R.A.  756,  SO  Fa&  806;  Re  Cannon,  47 
Mich.  481,  11  N.  W.  280;  Com.  v.  Haws, 
18  Bush,  697,  26  Am.  Rep.  242,  2  Am.  Crim. 
Bep.  201. 

a  person  found  in  another  country,  upon 
the  ground  that  he  is  charged  with  the  com- 
mission of  a  specific  offense  covered  by  an 
^tradition  treaty,  and  then,  when  his  sur- 
render has  been  granted  upon  that  ground, 
to  try  him  for  some  other  offense,  would 
make  it  possible  to  evade  the  providons  of 
the  treaty,  and  to  use  it  as  a  pretense  for 
securing  possession  of  the  person  of  a  pris- 
oner whom  it  was  not  designed  to  try  for 
the  charge  upon  which  his  extradition  was 
nominally  sou^t,  but  for  some  otiier  of- 
fense which  might  or  might  not  be  in  it* 
self  extraditable.  .  .  The  doctrine, 
tben,  seems  to  rest  ultimately  upon  the  view 
that  the  treatv  of  extradition  is  intended  to 
provide  for  the  surrender  of  persons  who 
may  have  fled  from  one  country  to  another 
after  committing  one  of  a  number  of  desig- 
nated crimes,  and  that  it  would  be  a  breach 
of  international  faith  to  nse  the  provisions 
of  this  treaty  for  any  other  purpose  than 
the  one  which  is  stated  in  the  demand  for 
the  surrender, — namely,  that  the  prisoner 
may  be  put  upon  his  trial  for  the  apecifle 
offense  designated  in  the  proceedings.  In 
the  absence  of  this  limitation,  it  would  be 
possible  to  make  up  a  fictitious  case  com- 
ing nominally  witnin  the  terms  ef  the 
treaty,  and,  having  secured  possession  of 
the  prisoner,  to  then  disregard  the  charge 
upon  which  he  was  extradited,  and  proceed 
to  try  him  upon  some  other  offense  which 
could  not  have  been  made  t^e  basis  of  ex- 
tradition, becanse  not  covered  by  the  treaty, 
or  a  charge  on  which  extradition,  even  if  the 
crime  charged  was  named  in  the  treaty, 
might  have  been  refused." 

Subsequently  to  the  decision  in  the 
Rauseber  Case,  a  treaty  was  entered  into 
between  Great  Britain  and  the  United  States 
known  as  the  treaty  of  July  12,  1880, 
though  sometimes  designated  as  the  treaty 
of  1890.  The  third  article  of  this  trea^ 
provides  that  no  person  surrendered  or 
to  either  (rf  the  high  contracting  parties 
shall  be  triable  or  be  tried  for  any  crime 
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Heaara.  John  S.  Dawson,  Attorn^  Gen- 
eral, S.  ir.  Hawkes  and  B.  M.  Brewster, 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  John  A.  Flack,  was  cash- 
ier of  the  Abilene  State  Bank.  On  or  about 
September  1,  1910,  he  absconded.  Soon  aft- 
erwards a  complaint  was  filed  before  a 
justice  of  the  peace  of  Dickinson  county, 
charging  him  with  forging  the  name  of 
James  A.  Stracban  to  a  note  for  $2,000 
with  intent  to  defraud  Strachan  and  the 
Abilene  State  Bank.  A  warrant  of  arrest 
was  issued  and  placed  in  the  hands  of  the 
sheriff  for  service.  In  August,  Flack 
was  discovered  in  the  state  of  New  York, 

or  offense  committed  prior  to  his  extradi- 
tion, other  than  the  offense  for  which  he  was 
surrendered,  until  he  shaH  have  bad  an  op- 
portunity of  returning  to  the  country  from 
which  he  was  surrendered.  Therefore,  it 
Is  evident  that,  so  long  as  such  trea^  or 
one  similar  in  terms  is  in  effect  between 
the  two  countries,  the  question  that  arose 
in  United  States  T.  Rauscher  cannot  arise 
again  in  case  of  persons  extradited  from 
Great  Britain. 

People  ex  rel.  Young  v.  Hannan,  0  Misc. 
600,  30  N.  Y.  Supp.  370,  cited  in  note  in 
25  L.R.A.  593,  which  held  that  one  extra- 
dited for  an  assault  with  intent  to  kill 
could  not  be  convicted  of  an  assault  in  the 
second  degree,  was  affirmed  in  People  ex 
rel.  Young  v.  Stout,  81  Hun,  336,  30  N.  Y. 
Supp.  898,  which  decision  was  affirmed  with- 
out opinion  in  144  N.  Y.  699,  39  K.  E.  868. 
The  opinion  in  81  Hun,  in  answer  .to  the 
contention  that,  as  the  court  hod  jurisdic- 
tion to  try  the  relator  upon  the  indictment 
as  for  assault  in  the  first  degree,  therefore 
it  was  within  the  power  of  the  court  to  pun- 
ish the  relator  for  any  lesser  degree  of  the 
crime  of  assault  for  which  he  should  by  the 
jury  be  convicted  on  such  trial,  said  that 
while  it  is  true  that  under  the  Penal  Code 
and  the  Code  of  Criminal  Procedure,  upon 
an  indictment  charging  only  the  higher  de- 
gree of  the  crime,  a  person  may  be  convicted 
of  any  lesser  deg^ree  of  it,  upon  the  theory : 
that  the  lesser  is  included  in  the  higher 
degree  of  the  offense,  nevertheless  the  minor 
is  not  the  major  offense,  and  unless  the 
conviction  of  an  assault  less  in  degree  than 
that  with  intent  to  commit  murder  was 
within  the  contemplation  of  the  extradition 
treaty,  it  could  not  be  seen  that  the  relation 
of  it  te  such  extraditable  charge  could  bring 
the  lower  degree  within  the  purpose  or 
effect  sf  the  surrender  made  pursuant  to 
the  treaty.  That  the  purpose  of  ttie  in- 
ternational compact  evidently  was  to  confine 
its  execution  to  those  charged  with  the 
graver  erimee,  and  it  is  entitled  to  no  con- 
strnctioK  which  will  justify  the  trial,  con- 
victien,  or  punishment  of  a  person  surren- 
dered pursuant  to  it,  of  any  degree  of 
assault  other  than  that  than  inantloned.  It 
47  L.B^(N.8.) 


and  was  arrested  there  upon  a  fngitive  war- 
rant and  held  pending  further  rendititn 
proceedings.  Such  proceedings  followed,  re- 
sulting in  his  return  to  Dickinson  county 
for  trial  upon  the  forgery  charge.  A  pre- 
liminary examination  was  waived,  and  he 
gave  bond  for  his  appearance  at  the  enfu- 
ing  term  of  the  district  court.  While 
awaiting  trial,  elevm  other  prosecutions 
were  instituted  against  him  for  false  and 
fraudulent  alterations  of  ratries  upon  the 
bocdES  of  the  bank.  Motions  to  quash  the 
informations  in  these  eases,  ud  to  stay  pro- 
ceedings in  them  until  after  the  original 
case  should  be  disposed  of,  were  overruled, 
and  in  default  of  bail  he  was  committed 
to  the  county  jail.  This  proceeding  is 
brought  to  discbarge  him  from  custody  in 

anything  further  in  that  respect  had  been 
intended,  it  may  be  assumed  that  such  pur- 
pose would  have  been  in  some  manner  ex- 
pressed in  the  treaty. 

And  it  was  further  urged  that  the  sur- 
render of  the  relator  should  be  treated  as 
having  been  so  made  as  not  to  confine  the 
right  to  trial  to  the  extraditable  offense 
of  the  treaty,  for  the  reason  that  the  in- 
dictment was  present  at  the  hearing  had 
preliminarily  to  the  surrender,  and  it  should 
be  assumed  that  he  was  delivered  up  for 
trial  on  the  charge  of  assault  in  any  of  the 
d^recs  alleged  in  the  indictment.  But  the 
court  said  tnat  nothing  appeared  to  Justify 
such  inference  or  conclusion.  That  the  pro- 
ceedings for  extradition,  as  they  appear  by 
the  documentary  evidence,  were  bad  pur- 
suant to  the  treafy,  and  this  appeared  b^ 
the  warrant  there  issued,  wherein  the  al- 
leged offense  upon  which  he  was  surreu- 
derod  is  distinctly  stated  to  be  that  tid  as- 
sault with  intent  to  commit  murder. 

In  Ex  parte  Browne,  148  Fed.  68.  a  new 
question  was  presented  to  the  court,  i. 
whether  one  extradited  for  a  particular 
offense  can  he  seized  and  imprisoned  vir- 
tue of  a  prior  conviction  under  an  indict- 
ment for  a  different  charge.    Counsel  for 
government,  while  admitting  that  the  judg- 
ment in  the  Rauscher  Cose  had  for  twen^ 
years  rendered  it  unlawful  to  try  a  person 
surrendered  in  extradition  for  onv  offenH 
committed  prior  to  surrender,  otner  than 
that  specified  in  the  demand  for  extradition, 
contended  that  upon  the  true  construction 
of  the  Rauscher  Case,  it  is  lawful  to  appre- 
hend an  escaped  convict,  even  though,  at 
the   time   of   apprehension,   he   has  bees 
brought  within  the  country  solely  by  virtue 
of  a  demand  in  extradition  wholly  uncon- 
nected with  the  crime  for  which  he  became 
a  convict.    But  the  court,  in  denving  this 
contention,  and  holding  that  such  person 
could  not  be  detained,  said  that  "as  long 
as  the  present  Federal  statutes  on  the  sub- 
ject remain  in  force,  unrepealed  either  by 
Congress   or  the  express   language  of  a 
treaty,  there  is  no  authority  of  or  within 
these  United  States  having  any  right  or 
power  to  seizes  arrest,  oouflne,  f>r  detain  any 
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the  eleven  casei  instituted  against  him  for 
crimes  not  embraced  in  the  rendition  pro- 
oec-dingB. 

'JliL'  question  iuTolved  is  not  new,  and 
has  provoked  great  argiiment  about  ana 
about.  It  has  been  decided  favorably  to 
the  petitioner  by  this  court  in  the  case  of 
State  V.  Uall,'40  Kan.  338,  10  Am.  St.  Rep. 
200,  19  Pac.  918.  The  syllabus  of  that 
caae  reads  as  follows:  "An  alleged  fugi- 
tive from  justice,  extradited  from  one  state 
to  another,  can  be  prosecuted  in  the  state 
to  which  he  has  been  extradited,  only  for 
the  otTense  for  which  he  was  extradited, 
until  after  he  has  bad  a  reasonable  time 
and  opportunity  afforded  him  to  return  to 
the  place  from  which  he  was  extradited." 
Similar  views  have  been  exprcBsed  by  the 

person  extradited  in  pursuance  of  treaty 
provisions  and  for  a  specific  offense,  for  any 
other  ofTense,  crime,  or  cause  whatsoever 
<  committed  or  existing  before  his  extra- 
dition), except  for  that  specific  offense, 
crime,  or  cause  by  reason  of  which  the  ex- 
tradition has  been  granted;  and,  further, 
that  this  doctrine  rests,  not  only  nor  prin- 
cipally upon  the  civil  rights  or  personal 
privileges  of  a  fugitive  criminal  who  has 
been  returned  in  accordance  with  an  in- 
creasingly civilized  international  law,  hut 
upon  the  higheat  grounds  of  national  honor, 
imposing  upon  tnis  government  and  upon 
all  persons  subject  to  its  rule  the  obligation 
to  deal  with  the  human  being  intrusted  to 
them  a  friendly  foreign  power,  only  in 
respect  of  the  matter  by  reason  of  which  he 
was  so  intrusted."  It  was  also  urged  that 
the  omission  of  the  words  "or  to  be  pun- 
ished" from  the  provision  of  article  3  of 
the  extradition  treaty  of  1880,  that  no  per- 
son extradited  "shall  be  triable  or  tried," 
permitted  a  requisition  to  be  obtained  for 
one  crime  under  that  article,  and  when  pos- 
sessi(Hi  of  the  person  is  thus  obtained,  he 
may  be  punished  for  another  and  totally 
different  crime  of  which  he  had  been  con- 
victed before  extradition.  This  contention 
was  also  denied,  and  in  commenting  there- 
on in  Johnson  v.  Browne,  205  U.  S.  309, 
51  L.  ed.  816,  27  Sup.  Ct.  Rep.  539,  10  Ann. 
Cas.  636,  which  allirms  148  Fed.  OS,  the 
court  said  that  the  mere  failure  to  use 
these  words  in  article  8  does  not  so  far 
change  and  alter  the  manifest  scope  and 
object  of  the  treaties  as  to  render  this  im- 
prisonment legal.  The  general  scope  of  the 
treaties  makes  manifest  an  intention  to 
prevent  a  state  from  obtaining  jurisdiction 
of  an  individual  whose  extradition  is  sought 
on  one  ground  and  for  one  expressed  pur- 
pose, and  then  having  obtained  possession 
of  his  person  to  use  it  for  another  and 
different  purpose.  Why  the  words  were 
left  out  in  the  3d  article  of  the  conven- 
tion uf  1889,  when  their  insertion  would 
have  placed  the  subject  entirely  at  rest, 
may  perhaps  be  a  matter  of  some  possible 
surprise,  yet  their  absence  cannot  so  far 
alter  the  otherwise  plain  meaning  of  the 
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supreme  court  of  Ohio.  Ex  parte  McKuiglit, 
48  Ohio  St.  588,  14  L.R.A.  128,  28  N.  E. 
1034.  The  courts  of  other  states  which 
liave  considered  the  question,  and  the  Su- 
preme Court  of  the  United  States,  bold  to 
the  contrary.    Carr  v.  State,  104  Ala.  43, 

18  So.  165;  Williams  v.  Weber,  1  Colo, 
App.  101,  28  Pac.  21;  Lascelles  v.  State, 
90  Ga.  347,  36  Am.  St.  Rep.  216,  16  S.  E. 
945;  Knox  V.  State,  164  Ind.  226,  108  Am. 
St.  Rep.  291,  73  N.  E.  255,  3  Ann.  Cas.  539; 
State  V.  Kealy,  89  Iowa,  94,  66  N.  W.  283; 
Taylor  v.  Com,  29  Ky.  L.  Rep.  714,  98  S. 
W.  440;  Com.  v.  Wright,  153  Mass.  149, 

19  L.R.A.  206,  35  Am.  St.  Rep.  475,  33  N. 
E.  82;  Re  Little,  129  Mich.  454,  57  L.RA. 
296,  89  N.  W.  38;  State  v.  Patterson,  116 
Mo.  505,  22  S.  W.  696;  SUte  ex  nl.  Petty 

two  treaties  as  to  give  them  a  totally  dif- 
ferent construction. 

In  answer  to  the  contention  that  this 
construction  is  exceedingly  technical  and 
tends  to  the  escape  of  criminals  on  refined 
subtleties  of  statutory  construction,  the 
court  said  that,  "while  the  escape  of  crim- 
inals is,  of  course,  to  be  very  greatly  dep- 
recated, it  is  still  most  important  that  a 
treaty  of  this  nature  between  sovereignties 
should  be  construed  in  accordance  with  the 
highest  good  faith,  and  tirat  it  should  not 
be  sought,  by  doubtful  construction  of  some 
of  its  provisions,  to  obtain  the  extradition 
of  a  person  for  one  offense,  and  then  punish 
him  for  another  and  difi'erent  offense.  Es- 
pecially should  this  be  tlie  case  where  the 
government  surrendering  the  person  has  re- 
fused to  make  the  surrender  for  the  other 
ofTense,  on  the  ground  that  such  offense 
was  not  one  covered  by  the  treaty." 

In  Cosgrove  v.  Winnev,  174  U.  S.  64,  43 
L.  ed.  897,  19  Sup.  Ct.' Rep.  698,  11  Am. 
Crim.  Rep.  403,  where  one  who  had  been 
extradited  into  Michigan  from  Canada,  and 
while  on  bail  poiding  final  ijisposition  of 
the  charge  for  which  extradited,  had  re- 
turned to  Canada,  but  voluntarily  returned 
before  the  final  disposition  of  his  case,  it 
was  contended  that,  inasmuch  as  durini::;  his 
absence  in  Canada  his  sureties  could  not 
have  followed  him  there  and  compollcd  his 
return,  if  his  appearance  happened  to  be  re- 
quired according  to  the  exigency  of  the 
bond,  when  he  actually  did  come*  back  to 
Michigan  he  had  lost  nis  exemption.  But 
the  court,  in  holding  that  his  exemption 
from  arrest  was  not  lost  or  waived  by  going 
to  his  own  country  and  voluntarily  return- 
ing while  at  liberty  on  bail  before  the  iinal 
discharge  of  the  caae  for  which  he  was  ex- 
tradited, said  that  the  treaty  and  statutes 
secured  to  Cosgrove  a  reasonable  time  to 
return  to  the  country  from  which  he  was 
surrendered  after  bis  discharge  from  cus- 
tody or  imprisonment  for  or  on  account  of 
the  offense  for  which  he  had  been  ex- 
tradited, and,  at  the  time  of  his  arrest, 
he  had  not  been  so  discharged  by  rea- 
son of  acquittal,  or  conviction  and  com- 
pliance with  sentencBf  or  the  termina- 
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V.  Leidigh,  47  Neb.  126,  60  N.  W.  309;  Rut- 
ledge  v.  Krauss,  73  N.  J.  L.  397,  63  Atl. 
688;  People  ex  rel.  Post  v.  Cross,  135  N. 
V.  536,  31  Am.  St.  Rep.  850,  32  N.  E.  248; 
State  V.  Glover,  112  N.  C.  896,  17  S,  E. 
.525:  State  v.  Wine,  7  N.  D.  18,  30,  72  N. 
W.  905;  Dows's  Case,  18  Pa.  37;  Ham  v. 
State,  4  Tex.  App.  645;  State  ex  rel.  Brown 
V.  Stewart,  60  Wis.  587,  50  Am.  Rep.  388, 
19  X.  W.  429;  Lascelles  r.  Georgia,  148  U. 
S.  537,  37  L.  ed.  549,  13  Sup.  Ct.  Rep.  687. 
Tevt  writers  are  divided  in  opinion.  Spear, 
Extradition,  2d  ed.  chap.  12,  favors  the  rule 
Btatod  in  the  syllabus  of  Hall's  Case.  The 
following  authorities  take  the  opposite 
view:  2  Moore,  Extradition,  chap.  8;  Haw- 
ley,  Interstate  Rendition,  78  et  seq.;  Rorer, 
Interstate  Law,  307;  2  Wharton,  Confl.  L. 
3d  ed.  1696;  I  Bishop.  Crim.  Proc.  §  224b. 

The  written  law  on  the  subject  is  con- 
tained in  the  Constitution  of  the  United 
States  and  an  act  of  Congress  passed  pur- 
etiant  thereto.  The  Constitution  reads  as 
follows:  "A  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which  he 
fled,  be  delivered  up  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime." 
Article  4,  §  2.  In  the  constitutional  con- 
vention this  provision  firat  appeared  in  the 
report  of  the  committee  of  detail  as  foI< 
lows:  "Any  person  chained  with  treason, 
felony,  or  high  misdemeanor  in  any  state, 
who  shall  flee  from  jnatic^  and  shal}  be 

tion  of  the  state  prosecution  in  xnj  way. 
Tliut  the  mere  fact  that  he  went  to  Canada 
did  not  in  itself  put  an  end  to  the  prosecu- 
tion or  to  the  custody  in  which  he  was  held 
by  his  bail,  or  even  authorize  the  bail  to  be 
forfeited,  an*  when  he  re-entered  Michigan, 
he  was  as  much  subject  to  the  compulsion 
of  his  sureties  as  if  he  had  not  been  absent. 

On  the  .other  hand,  neither  the  treaty 
with  Great  Britain  nor  the  United  States 
Revised  Statutes  under  which  an  extradited 
prisoner  is  entitled  to  a  reasonable  time 
to  return  to  the  country  from  which  he  was 
extradited,  before  he  may  be  tried  for  a 
prior  offense,  grants  such  extradited  person 
immunity  from  trial  for  an  offense  com- 
mitted after  hia  extradition,  until  he  has 
been  afforded  opportunity  to  return  to  the 
country  from  which  he  had  been  extradited. 
Collins  V.  O'Neil,  214  U.  S.  113,  53  L.  ed. 
933,  29  Sup.  Ct.  Rep.  573,  which  affirms  151 
Cal.  340,  129  Am.  St.  Rep.  122,  90  Pac. 
827,  91  Pac.  397.  As  was  stated  in  the 
opinion  rendered  in  151  Cal.  340:  "But 
no  such  considerations  apply  to  the  case  of 
an  offense  committed  after  the  surrender 
and  return  of  the  accused.  While  it  may 
be  the  policy  of_  a  country  in  which  a  per- 
son has  taken  refuge  to  grant  him  the 
right  of  asylum  except  as  against  a  specifie 
charge  of  a  crime  covered  by  a  trealv  of 
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found  in  any  other  state,  shall,  on  demand 
of  the  executive  power  of  the  state  from 
which  he  fled,  be  delivered  up  and  removed 
to  the  state  having  jurisdiction  of  the  of- 
fense." 3  Documentary  History  of  the  Con- 
stitution, 450.  Afterwards  the  words  "high 
misdemeanor"  were  stricken  out,  and  the 
words  "other  crime"  were  inserted  in  order 
to  comprehend  all  proper  caaes;  it  being 
considered  doubtful  whether  the  term  "high 
misdemeanor"  did  not  have  a  technical 
meaning  too  limited.  lb.  634.  The  section 
was  given  its  final  form  by  the  committee 
of  "style  and  arrangement" 

The  act  of  Congress  referred  to  reads  aa 
follows:  "Whenever  the  executive  author- 
ity of  any  state  or  territory  demands  any 
person  as  a  fugitive  from  justice,  of  tiie 
executive  authority  of  any  state  or  terri- 
tory to  which  such  person  has  fled,  and  pro- 
duces a  copy  of  an  indictment  found  or  an 
affidavit  made  before  a  magistrate  of  any 
state  or  territory,  charging  the  person  de- 
manded with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authen- 
tic by  the  governor  or  chief  magistrate  of 
the  state  or  territory  from  whence  the  per- 
son so  charged  has  fled,  it  shall  be'  the  duty 
of  the  executive  authority  of  the  state  or 
territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and 
to  cause  notice  of  .the  arrest  to  he  given 
to  the  executive  authority  making  such  de- 
mand, or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cann 
tiie  fugitive  to  be  delivered  to  such  agnt 

extradition,  such  country,  after  it  has  once 
extradited  him,  cannot  be  concerned  in  se- 
curing him  immunity  for  new  crimes  com- 
mitted after  bis  return  to  the  demandinj; 
country.  The  obligation  assumed  by  the 
coimtry  demanding  the  surrender  is  that 
such  surrender  will  not  be  used  tor  the 
purpose  of  putting  the  sriaoner  on  trial 
for  any  other  offense  which  he  may  be 
claimed  to  have  committed  before  he  sought 
the  asylum  of  the  foreign  country,  but  we 
cannot  see  that  there  would  be  an^  breach 
of  international  faith  in  compelling  him, 
in  common  with  other  persons  within  the 
jurisdiction,  to  assume  responsibility  for 
any  offense  which  he  may  commit  after  his 
return.  In  such  case  there  is  no  possibil- 
ity (tf  the  cxtraditi(m  proceedings  being 
used  as  a  subterfuge  to  pursue  the  aeeused 
for  an  offense  other  than  the  one  tar  which 
he  was  extradited." 

In  each  of  the  following  eases,  it  was 
contended  that  one  extradited  was  being 
tried  for  an  offense  other  than  that  for 
which  he  had  been  extradited,  and  there- 
fore unlawfully:  Re  Rowe,  23  C.  C.  A. 
103,  40  U.  8.  App.  616,  77  Fed.  161;  Cohs 
V.  Jones,  100  Fed.  689;  United  States  v. 
Greene,  146  Fed.  766;  Greene  t.  United 
States,  86  C.  C.  A.  251, 164  Ved.  401.  ThsN 
cases,  while  ooneeding  thai  since  the  Baa- 
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-when  he  ihsU  appear.  If  no  such  agent 
appears  within  six  months  from  the  time 
of  the  urest,  the  prisoner  may  be  dis- 
charged. All  costs  or  expenses  incurred  in 
the  apprehending,  securing,  and  transmit- 
ting such  fugitin  to  the  state  or  territory 
making  such  demand,  shall  be  paid  by  such 
state  or  territory.  .  .  .  Any  agmt  so 
appointed  who  receives  the  fugitive  Into  his 
custody  shall  be  empowered  to  transport 
him  to  the  State  or  territory  from  which 
he  has  fled.  And  every  person  who,  by 
force,  sets  ai  liberty  or  rescues  the  fugitive 
from  Bueh  agent  while  so  transporting  him, 
shall  be  fined  not  more  than  five  hundred 
dollars  or  imprisoned  not  more  than  one 
year."  Bev.  Stat  U.  S.  §§  5278,  5279,  U.  S. 
Comp,  Stat.  1901.  p.  3697. 

The  primary  q[uestion  for  consideration 
is,  of  eonne,  the  meaning  of  the  Constitu- 
tion of  file  United  States  of  which  the  Su- 
jmane  Court  of  the  United  Statsa  Is  the 
final  interpreter.  When  this  ooort  ap- 
proached the  subject  in  Hall's  Case,  tiie  Su- 
preme Court  <rf  the  United  States  had  not 
spoken  upon  the  precise  question  undnr  con- 
sideration. Among  other  eminent  authori- 
ties, Judge  Cooley  (Mnoeton  Beview,  Jan- 
nary,  1879,  p.  76}  and  Doctor  Speu  (Ex- 
traditimk,  2d  ed.  ehi4».  12)  had  expressed 
opinions  to  the  effect  tliat,  in  cases  of  inter- 
state rendition,  it  would  be  a  violation  of 
the  Constitution  to  put  the  fugitive  oa 
trial  for  ai^  other  offense  than  the  one 
specified  in  tiie  rendition  proceedings,  with- 
out first  giving  him  an  opportunity  to  de- 


part from  the  jurisdiction  to  which  he  had 
been  returned.  Iliese  opinions  coincided 
with  the  right  of  asylum  as  nnderstood  in 
international  law,  with  the  practice  of  in- 
dependent sovereignties  in  ^tradition  cases 
under  treaties,  and  with  the  rules  of  the 
common  law  exempting  suitors  and  wit- 
nesses from  abuse  of  judicial  process.  Sea- 
soning by  analogy,  the  court  reached  the 
conclusion  that  the  principles  governing  ex- 
tradition betweoi  independent  sovereignties 
under  treaties,  and  rendition  between  sep- 
arate states  under  the  Constitution  of  the 
United  States,  were  the  same.  This  con- 
clusion accorded  with  that  of  some  other 
courts,  and  was  hdieved  to  be  fortified  by 
the  then  very  recent  decision  of  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  United  States  T.  Bauseher,  119  U. 
S.  407,  80  L.  ed.  426,  7  Sup.  Ot.  Rep.  234, 
0  Am.  Crim.  Rep.  222. 

The  Ranscher  OaM  arose  under  the  Web- 
ster-Ashborton  treaty  with  Great  Britain, 
the  preamble  of  whi4^  so  tar  as  pertinent, 
reads  as  follows:   "And  whereas  it  is  found 
expedient  for  the  better  administration  of 
justice  and  the  prevention  of  crime  within 
the  territories  and  jurisdiction  of  the  two 
parties,  respectively,  that  persons  eommit- 
ting  the  crimes  herdnafter  enumerated,  and 
being  fugitives  from  jiutiee,  should,  under 
certain  circumstances,  be  reciprocally  de- 
livered up.   The  United  States  of  America 
,and  her  Britannic  Msjesty,  having  resolved 
Ito  treat  on  these  several  subjects,  have  for 
'that  purpose  appointed   their  respective 


flcher  Case  one  may  not  be  tried  for  an  of- 
fense other  than  that  for  which  he  has 
been  extradited,  are  mere  dicta  on  that 
question,  as  the  actual  decision  in  each 
case  was  that  the  offense  for  which  the  one 
extradited  was  being  tried  was  not  one 
different  fr«n  that  for  which  he  had  been 
extraditad. 


Dtterstate  extraditioiL 

Earlier  eases  covering  the  question  of  the 
right  of  one  octradited  to  be  tried  for  an- 
other offense  In  the  case  of  interstate  ex- 
tradition will  be  found  in  notes  to  Ex  parte 
^rcKnight,  14  L.R^.  128,  and  Com.  v. 
Wright,  19  L.R^.  206.  As  ns  pointed 
out  in  the  note  to  19  L.R.A.,  the  long  ex- 
isting conflict  between  the  different  courts, 
as  to  the  right  to  try  a  prisoner  for  other 
crime  than  that  for  which  he  was  surren- 
dered in  cases  of  interstate  extradition,  was 
finally  settled  by  the  United  States  Su- 
preme Court  In  Lascellee  v.  Georgia,  148 
V.  S.  837,  37  L.  ed.  549,  13  Sup.  Ct.  Rep. 
687.  At  least  that  ease  settled  the  point 
that  a  decisitm  of  the  state  court  in  the 
affirmative  will  not  be  disturbed  by  the 
United  States  Supreme  Court  on  error, 
while  state  courts  are  doubtlesa  free  to 
47  LJIA.(KJB.) 


apply  a  different  rule,  if  they  see  fit.  As 
a  matter  of  fact  in  cases  which  have  arisen 
since  the  Lascelles  Case,  it  has  been  held, 
following  that  case,  that  one  may  be  tried 
for  an  offense  other  than  that  for  which  he 
was  extradited.  Carr  v.  State,  104  Ala.  4, 
16  So.  150,  10  Am.  Crim.  R«).  75;  Knox 
T.  State,  164  Ind.  226,  108  Am.  St.  Rep. 
291,  73  N.  E.  255,  8  Ann.  Gas.  639;  State 
V.  Kealy,  89  Iowa,  94,  66  N.  W.  283 ;  State 
V.  Walker,  119  Mo.  467,  24  S.  W.  1011: 
State  V.  McNaspy.  68  Kan.  691,  38  L.RA. 
756,  60  Fac.  895;  State  v.  Dunn.  66  Kan. 
463,  71  Fac.  811;  T^lor  v.  Com.  29  Ky. 
li.  Rep.  714,  96  8.  W.  440;  SUte  v.  Fat- 
terson,  116  Mo.  605,  22  S.  W.  696;  State 
ex  rel.  Petry  v.  Leidigh,  47  Neb.  126,  06 
N.  W.  308;  Re  Walker,  61  Neb.  803,  86 
N.  W.  610,  12  Am.  Crim.  Rep.  343:  Rut- 
ledge  V.  Krauss,  73  N.  J.  L.  397,  flS  Atl. 
588;  People  ex  rel.  Post  v.  Cross,  135  K. 
Y.  536,  31  Am.  St.  Rep.  860,  32  N.  E.  246; 
Re  Brophy,  2  Ohio  K.  P.  230,  4  Ohio  S.  & 
C.  P.  Dec.  301. 

And  one  extradited  from  another  state 
may  be  lawfully  convicted  of  a  lesser  grade 
of  the  crime  onbraced  in  the  graver  charge 
for  which  he  was  extradited.  Com.  v.  John- 
ston, 2  Fs.  Dist.  R.  673;  State  v,  Dunn.  60 
Kan.  483,  71  Fac.  711.  J.  H.  B. 
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plenipotentiaries  to  negotiate  and  eonelude 
a  treaty.**  Compilation  of  Treaties  of  1899, 
under  Act  of  189S,  p.  226.  Article  10  spec- 
ified aeren  extraditable  offenie^  and  reads 
aa  follows:  It  is  agreed  that  the  United 
States  and  her  Britannic  Uajeety  shall,  up- 
on mutual  requisitions  hy  them,  or  their 
ministers,  officers,  or  authorities,  respective- 
ly made,  deliver  up  to  justice  all  persons 
who,  being  charged  with  the  erime  of  mur- 
der, or  assault  with  intent  to  commit  mur* 
der,  or  piracy  or  arson  or  robbery  or  for- 
gery, or  the  utterance  of  forged  paper,  com- 
mitted within  the  jurisdiction  either, 
Ahall  seek  an  asylum,  or  shall  be  found, 
witliin  the  territories  of  the  other:  Pro- 
vided, that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  aeeordiug 
to  the  laws  of  the  place  where  Uie  fugitive 
or  person  so  charged  shall  be  found,  would 
justify  luB  apprehension  and  commitment 
for  trial,  if  the  cripie  or  offense  had  thare 
been  committed.  And  that  the  'respective 
judges  and  other  magistrates  of  the  two 
governments  shall  have  power,  jurisdiction, 
and  authority,  upon  complaint  made  under 
oath,  to  iasue  a  warrui,t  for  the  apprehen- 
sion of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judges 
or  other  magistrates,  respectively,  to  the 
end  that  the  evidence  of  criminality  may 
be  heard  and  considered;  and  if,  on  such 
hearing,  the  evidence  be  deemed  sufficient 
to  sustiUn  ihe  charge,  it  shall  be  the  duty 
of  the  examining  judge  or  magistrate  to 
certify  the  same  to  the  proper  executive 
authority,  that  a  warrant  may  issue  for  the 
aurrender  of  such  fugitive.  The  expense  of 
such  apprehension  and  delivery  shall  he 
bonte  and  defrayed  by  the  party  who 
makes  the  requisition  and  receives  the  fur- 
tive." Compilation  Treaties  of  1899  un- 
der Act  of  1898,  p.  230. 

Rauscher  was  extradited  for  murder.  He 
was  not  tried  for  murder,  however,  but  for 
a  minor  offense  not  onbracod  in  the  treaty. 
Oh  a  motion  in  arrest  of  judgment,  the 
judges  of  tile  circuit  court  in  which  the  Ac- 
tion was  pending  divided  in  opinion,  and 
the  matter  was  presented  to  the  Supreme 
Court  of  the  United  States  on  their  certifi- 
cate. The  principal  question  was  the  true 
import  of  the  treaty.  The  recognized  pub- 
lic law  on  tha  subject  prevailing  in  the  ab- 
sence of  treaties  was  examined  and  stated. 
The  provisions  of  the  treaty  Itself  were 
analyzed  and  considered  sccording  to  the 
approved  canons  of  interpretation,  and  the 
interpretation  placed  upon  all  treaties  of 
this  character  by  Congress  in  the  extradi- 
tion act  was  adverted  to.  The  conclusion 
was  that,  although  the  treaty  contained  no 
express  limitations  upon  the  right  of  the 
country  in  which  the  crime  was  committed, 
47  L.RJ..(N.S.) 


to  try  the  fugitive  for  that  crime  alona  for 
which  he  was  extradited^  nevertheless  sound 
construction   rendered   an   implieatian  of 
such  a  limitation  unavoidable;  that,  under 
the  treafy  and  the  aot  oi  Congress,  Ranseher 
could  not  lawfully  be  teied  for  any  erime 
but  murder;  that  h«  was  clothed  witii  the 
right  to  exemption  from  trial  for  any  othv 
offense  until  he  had  an  opportunity  to  re- 
turn to  tiie  country  from  whicb  he  was 
tak«D  fcT  the  purpose  alone  of  trial  for  the 
offense  specified  in  the  demand  for  hia  sur- 
render; and  that  the  national  honor  re- 
quired that  good  faith  should  be  kept  with 
the  country  which  surrendered  him.  This 
decision  is  manifestly  sound.    Eveiy  inde- 
pendent natiqp  haa  Hob  right  to  grant  an 
asylum  to   a  person  residing  peacefully 
within  its  borders,  even  though  he  be  on 
offender  against  tba  law  of  some  foreifm 
state,  and  this  right  supo'sedes  the  right 
of  the  foreign  state  to  demand  that  he  he 
given  up  for  trial.    However  desirable  it 
may  be  that  fugitives  from  justice  should 
be  surrendered  to  answer  for  their  mis- 
deeds, no  obligation  to  do  so  rests  uptm  the 
asylum  state,  which  haa  the  right  to  make 
the  peace  and  security  of  any  person  re- 
siding upon  its  territory  its  own  cause.  It 
may  relinquish  this  right  either  by  comity 
or  by  agreement,  but  any  concession  it  may 
make  does  not  waive  the  ri^t  generally. 
If  the  relinquishment  be  made  by  treaty, 
the  asylum  is  abridged  only  with  respect 
to  the  crimes  apeeified  in  tiie  treaty,  and 
then  <mly  subject  to  the  limited  forms  of 
procedure  agreed  upon.    These  considera- 
tions are  fundamental  in  the  interpretation 
of  any  extradition  treaty,  and  their  impor- 
tance is   emphasized   when  attention  is 
drawn  to  political  offenses.    Such  erim'>9. 
being  directed  against  the  political  system 
of  the  state  or  its  administrators,  do  not 
of  necessity  render  those  who  commit  them 
undesirable  citizens  of  another  state.  What 
would  be  called  treason  in  the  parent  eouo- 
try  might  be  regarded  as  a  legitimate  strug- 
gle for  liberty  by  another  country,  which, 
on  the  highest  principles  of  justice  and  hu- 
manity, would  be  authorized  to  afford  ref- 
uge to  exiled  participants  in  such  a  strag- 
gle.   Consequently,  political  crimes  are  not 
considered  extotditable,  and  it  would  of- 
fend against  the  law  of  nations  if  a  fugi- 
tive were  extradited  for  a  crime  8peciS?d 
in  a  treaty  and  then  were  put  on  trial  for 
a  political  offense.    Turning  to  the  treaty 
in  question,  it  waives  the  right  to  tSord 
asylum  to  fugitive  offenders  with  respect  to 
seven  designated  crimes  only;  and  tiie  sov- 
ereignty upon  which  the  demand  for  sur- 
render is  made  expressly  reserves  the  right 
to  examine  the  ease  presented  by  the  requi- 
sition, hear  the  evidence  of  criminality,  sod 
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determine  whether  or  not  tha  offense 
charged  justifies  tlie  government  in  depriv- 
ing the  accused  of  hia  uylom.  These  facts 
in  themsrlvea  are  quite  conclusive  that,  as 
to  all  other  offenses,  the  fugitive,  if  surren- 
dered, is  to  be  regarded  as  still  in  the  asy- 
lum state.  The  extradition  act  (U.  S.  Rev. 
Stat,  title  86,  U.  S.  Comp.  Stat.  1901,  p. 
3591)  provides  for  a  hearing,  upon  complaint 
made  under  oath,  to  determine  whether  the 
evidence  is  sufficient  to  sustain  the  charge 
of  criminality,  before  a  warrant  may  issue 
for  the  surrender  of  a  fugitive  whose  re- 
turn is  desired  by  a  foreign  nation.  %  5270. 
It  further  provides  that  the  Secretary  of 
State  is  authorized  to  order  a  person  de- 
manded of  the  United  States  to  be  com- 
mitted to  be  delivered  up  "to  be  tried  for 
the  crime  of  which  such  person  shall  be  so 
accused"  {%  6272) ;  and  that  a  person  de- 
livered up  to  the  United  States  for  trial 
shall  have  protection  and  safe-keeping  "un- 
til the  final  conclusion  of  hia  trial  for  the 
crimes  or  offenses  specified  in  the  warrant 
of  extradition,  and  until  his  final  discharge 
from  custody  or  imprisonment  for  or  on  ac- 
count of  such  crimes  or  offenses,  and  for  a 
reasonable  time  thereafter"  (§  5275).  Un- 
der these  circumstances,  it  would  have  vio- 
lated the  convention  between  the  two  gov- 
ernments, and  would  have  compromised  the 
national  honor,  if  the  United  States  had 
suffered  Rauscher  to  be  tried  not  only  for 
an  offence  not  named  in  the  requisition,  but 
for  an  offense  not  specified  in  the  treaty  it- 
self. 

In  Hall's  CaOQ  the  court  applied  the  argu- 
ments whereby  the  interpretation  of  the 
Webster-Ashburton  treaty  was  sustained,  to 
an  interpretation  of  the  Constitution  of  the 
United  States.  The  states  of  the  Union 
were  treated  like  independent  sovereignties 
having  the  right  to  grant  asylum  to  fugi- 
tives from  justice,  who  could  not  be  sur- 
rendered without  the  consent  of  the  asylum 
state.  The  Constitution  was  regarded  in 
the  light  of  an  extradition  treaty  between 
such  sovereignties,  and  it  was  declared  that 
tho  Rauscher  Case,  among  others  of  like 
ii'port,  which  were  cited,  was  perfectly  ap- 
plicable to  the  one  under  decision. 

On  the  same  day  that  the  opinion  In  the 
Kaufloher  Case  was  filed,  a  decision  was  ren- 
dered by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Ker  v.  Illinois,  119  U. 
S.  436,  30  L.  ed.  421,  7  Sup.  Ct.  Rep.  225. 
-u'hich  greatly  impaired  the  basis  upon  which 
the  Constitutional  argument  in  Hall's  Case 
was  founded,  Ker  was  kidnapped  from 
Pern,  with  which  country  the  United  States 
had  an  extradition  treaty,  and  brought  to 
the  state  of  Illinois  for  trial  for  embezzle- 
ment and  larceny.  He  wa«  convioted,  and 
the  case  was  taken  hy  writ  of  trror  to  the 
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Supreme  Court  of  the  United  States,  where 
he  claimed  that  the  full  faith  and  credit  of 
the  treaty  with  Peru  had  not  been  kept  and 
enforced.  He  contended  that  under  the 
treaty  he  had  acquired,  by  his  residence  in 
Peru,  a  right  of  asylum, — a  right  to  be  free 
from  molestation  for  the  crime  committed 
in  Illinois,  a  right  that  be  should  be  forcibly 
removed  from  Peru  to  the  state  of  Illinois 
only  in  accordance  with  the  provisions  of 
the  treaty, — and  that  this  right  was  one 
which  he  could  assert  in  the  courts  of  this 
country.  The  court  said:  "There  is  no 
language  in  this  treaty,  or  in  any  other 
treaty  made  by  this  country  on  the  subject 
of  extradition,  of  which  we  are  aware, 
which  says,  in  terms,  that  a  party  fieeing 
from  the  United  States  to  escape  punish- 
ment for  crime  becomes  thereby  entitled 
to  an  asylam  in  the  country  to  which  he 
has  fled;  indeed,  the  absiu-dity  of  such  a 
proposition  would  at  once  prevent  the  mak- 
ing of  a  treaty  of  that  kind.  It  will  not 
be  for  a  moment  contended  that  the  govern- 
ment of  Peru  could  not  have  ordered  Ker 
out  of  the  country  on  his  arrival,  or  at 
any  period  of  his  residence  there.  If  this 
could  be  done,  what  becomes  of  hie  right 
of  asylum  T  Nor  can  it  be  doubted  that  the 
government  of  Peru  could  of  its  own  acconl,- 
without  any  demand  from  the  United 
States,  have  surrendered  Ker  to  an  agent 
of  the  state  of  Illinois,  and  that  such  sur- 
render would  have  been  valid  within  the 
dominiMS  of  Peru,  It  is  idle,  therefore,  to 
claim  that,  either  by  express  terms  or  by 
implication,  there  is  given  to  a  fugitive 
from  justice  in  one  of  these  countries  any 
right  to  remain  and  reside  in  the  other; 
and  if  the  right  of  asylum  means  anything, 
it  must  mean  this.  The  right  of  the  gov- 
ernment of  Peru  voluntarily  to  give  a  party 
in  Ker's  condition  an  asylum  in  that  coun- 
try is  quite  a  different  thing  from  the  right 
in  him  to  demand  and  insist  upon  security 
in  such  an  asylum."  p.  442.  Consequently, 
it  was  held  that  Ker  was  clothed  with  no 
rights  which  a  proceeding  under  a  treaty 
would  have  protected,  and  the  judgment  of 
conviction  was  not  disturbed. 

In  1887  the  rule  stated  in  Ker's  Case  was 
applied  to  a  case  of  kidnaoping  from  one 
■itatfl  to  another.  Mahon  v.  Justice,  127  U. 
S.  700,  32  L.  ed.  283,  287,  288,  8  Sup.  Ct. 
Rep.  1204.  Mahon  was  indicted  for  murder 
-ommitted  in  Kentucky,  He  ficd  to  Wpat 
Virginia,  He  was  then  forcibly  abducted 
to  Kentucky,  where  he  was  committed  for 
trial  upon  the  indictment.  It  was  held  that 
he  was  not  entitlMl  to  be  discharged  under 
A  writ  of  habeas  corpus.  The  court  said: 
"There  is  indeed  an  entire  eonemrenee  of 
opinion  as  to  the  ground  upon  which  a  re- 
lease ci  tb»  i^pellant  in  the  present  case 
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is  uked,  namely,  that  his  forcible  abduc- 
tion from  another  state,  and  conveyance 
within  the  jurisdiction  of  the  court  holding 
him,  is  no  objection  to  his  detention  and 
trial  for  the  offense  charged.  They  all  pro- 
ceed upon  the  obvious  ground  that  the  of- 
fender against  the  law  of  the  state  is  not 
relieved  from  liability  because  of  personal 
injuries  received  from  private  parties,  or 
because  of  indignities  committed  against 
another  state.  It  would  indeed  be  a  strange 
conclusion  if  a  party  cliarged  with  a  crim- 
inal offense  oould  be  excused  from  answer- 
ing to  the  government  whose  laws  he  had 
violated,  because  other  parties  bad  done 
violence  to  him,  and  also  committed  an  of- 
fense against  the  laws  of  another  state. 
.  .  .  It  is  contended  that,  because  under 
the  Constitution  and  laws  of  the  United 
States  a  fugitive  from  justice  from  oEe 
state  to  another  can  be  surrendered  to  the 
state  where  the  crime  was  committed,  upon 
proper  proceedings  taken,  he  has  the  right 
of  asylum  in  the  state  to  which  he  has  fled, 
unless  removed  in  conformity  with  such 
proceedings,  and  that  this  right  can  be  en- 
forced in  the  courts  of  the  United  States. 
But  the  plain  answer  to  this  contention  is 
that  the  laws  of  the  United  States  do  not 
recognize  any  such  right  of  asylum,  as  ia 
here  claimed,  on  the  part  of  a  fugitive  from 
justice  in  any  state  to  which  he  hmi  fled." 
pp.  712,  714. 

The  principle  that  a  fugitive  from  justice 
does  not  bear  in  his  own  person  the  sov- 
ereignty of  the  state  to  which  he  has  fled, 
and  that,  if  anyone  is  within  the  jurisdic- 
tion of  a  court  and  there  properly  charged 
with  crime,  the  court  may  hold  him  and 
proceed  to  try  him  without  reference  to  the 
circumstances  under  which  he  was  brought 
within  its  jurisdiction,  was  clearly  and  for- 
cibly stated  by  Chief  Justice  G-ibson  in 
Dows's  CJaae,  18  Pa.  87,  decided  in  1861. 
After  having  been  indicted  for  forgery  in 
Pennsylvania,  Dows  escaped  to  the  state  of 
Michigan.  Without  legal  authority  he  wsis 
returned  to  Pennsylvania.  Pursuant  to  a 
requisition  made  upon  him,  the  executive 
of  Michigan  issued  a  warrant  to  arrest  and 
surrender  Dows,  but  it  was  not  utilized. 
The  opinion  _reads:  "The  governor  of 
Michigan,  ao  far  from  resenting  the  prison- 
er's arrest,  had  put  a  warrant  for  his  ex- 
tradition into  the  hands  of  the  proper  offi- 
cer. The  sovereignty  of  the  state,  there- 
fore, was  not  outraged,  unless  it  resided  in 
the  prisoner's  person.  A  sovereign  state  is 
doubtless  bound  to  fight  the  battle  of  its 
citizen,  when  he  has  his  quarrel  just;  but 
it  is  not  bound  to  maintain  him  against 
demands  of  foreign  justice  from  which  he 
has  fled.  It  may,  or  it  may  not,  iaterpos<> 
its  shield  at  discretion;  but  the  exercise  of 
47  L.R.A.(N.8.) 


this  discretion  will  be  directed,  not  by  any 
claim  he  may  be  supposed  to  have  on  it,, 
but  by  a  consideration  of  the  consequences 
to  the  general  weal.  The  Federal  Constitu- 
tion takes  away  this  discretion  in  the  ease 
of  an  executive  demand,  and  makes  that  a 
matter  of  duty  which  else  had  been  a  mat- 
ter of  grace;  but  it  does  not  prevent  a  state 
from  dispensing  with  a  demand.  The  con- 
stitutional  provision  was  not  devised  for 
the  benefit  of  the  fugitive.  It  was  intended 
to  obviate  the  principle  that  one  govern- 
ment may  not  execute  the  criminal  law  of 
another."    p.  8». 

In  the  case  of  Mahon  v.  Justice,  127  U. 
S.  700,  82  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204. 
the  governor  of  West  Virginia  demanded 
the  restoration  of  the  prisoner  to  the  juris- 
diction of  that  state,  but  that  fact  afforded 
him  no  immunity  from  trial  upon  the  in- 
dictment found  in  the  state  of  Kentucky. 
The  effect  of  these  decisions  is  that  the  so- 
called  right  of  asylum  is  not  a  right  pos- 
sessed by  a  fugitive  from  justice  in  any 
case;  that  it  is  merely  the  right  of  an 
independent  sovereignty  to  grant  asylum  if 
it  so  desires;  and  that  a  state  of  the  United 
States  possesses  no  such  right  respecting 
fugitives  from  the  justice  of  another  state. 

In  1892  the  precise  question  involved  in 
the  present  proceeding  was  decided  by  the 
supreme  court  of  Georgia  in  the  case  of 
Laacellea  v.  State,  90  Ga.  347,  35  Am.  St 
Kep.  216,  16  S.  B.  946.   Laacelles  was  extra- 
dited from  New  York  for  one  crime  and 
placed  on  trial  in  Georgia  for  another.  By 
a  motion  to  quash  the  indictment  and  a 
plea  in  abatement,  he  contended  that  it  was 
unlawful  to  try  him  without  first  allowing 
him  to  return  to  the  state  which  surrendered 
him.    The  court  held  that  his  objeeti<Rift 
were  properly  overruled.   A  very  able  opin- 
ion was  delivered  by  Mr.  Justice  Lumpkin, 
who,  after  discussing  the  Rauscher  Case, 
and  the  treaty  and  act  of  Congress  which 
it  involved,  said:    "When  we  go  back  of 
the  express  law  on  the  subject,  and  eon- 
Bider  the  matter  independently  of  the  stat- 
ute referred  to,  or  of  the  <j>ligationfl  as- 
sumed by  treaty,  it  will  be  found  that  the 
right  of  the  person  extradited  to  return  to 
the  country  from  which  he  was  surrendered 
is  based  upon  the  right  of  that  country  to 
afford  asylum  to  the  fugitive,  and  to  r^use 
to  give  him  over  to  another  except  upon 
such  terms  aa  it  may  see  fit  to  impose.  It 
is  well  settled  that  the  criminal  himself 
never  acquires  a  personal  right  of  a^Iusi 
or  refuge  anywhere.   Suc^  right  as  he  maj 
have  in  this  respect  grows  entirely  out  of 
the  rights  of  the  government  to  whose  to- 
ritory  he  has  fled.    It  matters  not,  so  fv 
as  the  right  to  try  him  is  concerned,  tbat 
he  may  have  been  abducted  while  in  amtiMT 


Digitized  by 


Google 


1913. 


Rl  FLACK. 


81ft 


»Ut«,  and  brou^t  back  Illegally  and 
agaioat  hia  will  to  the  state  whose  criminal 
laws  he  has  violated,  nor,  in  such  case,  that 
the  executire  of  the  state  from  which  he 
was  taken  has  demanded  his  return.  Ma- 
hon  V,  Justice,  supra.  See  also  Ker  t.  Illi- 
nois, 119  U.  S.  436.  30  L.  ed.  421,  7  Sup.  Ct. 
Bep.  225,  decided  on  the  same  day  as  the 
Kauacher  Case,  119  U.  S.  407,  30  L.  ed.  425, 
7  Sup.  Ct.  Sep.  234,  6  Am.  Grim.  Rep.  222. 
That  tJie  right  to  protect  the  fugitive  who 
has  taken  refuge  in  its  territory  exists 
on  the  part  of  every  independent  nation,  ex- 
cept in  so  far  as  it  may  have  agreed  to 
forego  the  right,  is  recognized  by  the  Su- 
preme Court  of  the  United  St«tes  in  the 
Kauscher  Case  as  an  established  principle 
of  international  law.  But  to  our  minds  it 
is  clear  that,  under  the  organic  law  of  the 
Union,  no  such  right  exists  on  the  part  of 
the  several  states  with  reference  to  each 
other.  The  Constitution  declares  thai  'a 
person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from 
jastiee  and  be  found  in  another  state,  shall, 
on  demand  of  the  executive  authority  of  tike 
state  from  which  he  fled,  be  delivered  vcp, 
to  be  removed  to  the  state  having  joria- 
dietion  of  the  crime.'  Article  4,  %  2,  sub- 
sec  2.  And  it  ia  settled  that  this  provi- 
sion extends  without  exception  to  all  of- 
fenses punishable  by  the  laws  of  the  state 
where  the  act  was  done.  It  is  immaterial 
that  the  thing  complained  of  is  not  a  crime 
in  the  state  in  which  the  accused  is  found; 
nor  can  the  authorities  of  that  state  in- 
quire into  the  question  of  his  guilt  or  inno- 
cence. The  sole  question  is  whether  he  is 
a  fugitive  charged  with  crime  imder  the 
laws  of  the  demanding  state.  If  he  is,  the 
duty  to  deliver  him  up  is  imperative.  The 
framers  of  the  organic  law  clearly  intended 
that  there  should  be  no  reserved  right  to 
cfmvert  any  state  into  a  place  of  refuge  for 
fugitives  from  the  justice  of  another,  and 
that  state  lines  should  constitute  no  in- 
superable obstacle  to  the  enforcement  of 
the  criminal  laws  of  any  part  of  the  Union 
as  to  offenses  committed  within  the  field 
of  their  operatitm.  By  the  act  of  1793, 
Congress  has  constituted  the  executive  au- 
thority of  the  state  to  which  the  accused 
has  fled  the  agency  for  carrying  into  effect 
the  provisions  of  the  Federal  Constitution 
and  laws  as  to  arrest  and  delivery.  His 
sole  function  is  to  ascertain  whether  the 
authorities  of  the  demanding  state  have  on 
their  part  complied  with  the  constitutional 
and  fltatutory  requirements,  and,  if  so,  to 
cause  the  arrest  and  delivery  of  the  fugi- 
tive. If  these  requirements  are  complied 
with,  he  has  no  further  interest  in  the  mat- 
ter, and  cannot  set  up  any  rij^t  of  his 
state  to  protect  tiio  tuj^tin.  The  sole 
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right  which  his  state  can  set  up  aa  against 
the  right  of  the  demanding  state  is  that 
its  own  justice  shall  be  satisfied,  if,  at  the 
time  of  the  demand,  the  accused  stands 
charged  with  a  violation  of  its  laws.  In 
such  cases  the  right  of  the  demanding  state- 
ia  not  denied,  but  is  merely  suspended  un- 
til a  prior  claim  shall  have  been  (Uscharged. 
...  It  may  be  true  that  there  is  no 
power  on  the  part  of  the  Federal  govern- 
ment or  of  the  demanding  state  to  compel 
performance  of  this  duty,  but  it  is  not  on 
that  account  in  any  leas  degree  a  duty. 
If,  therefore,  the  demand  cannot,  as  a  mat- 
ter of  right,  be  refused  when  made  in  com- 
pliance with  the  Federal  requirements,  it 
would  be  idle  for  the  authorities  of  the 
state,  to  whom  the  accused  was  surrendered^ 
to  set  him  at  large  so  that  another  demand 
might  be  made  before  trying  him  for  an 
offense  other  than  that  charged  in  the  requi- 
sition upon  which  he  was  surrendered.  Cer- 
tainly they  are  under  no  obligation,  before 
tiying  him  for  other  violations  of  law,  to- 
place  the  executive  of  the  surrendering  atate 
in  a  position  to  do  or  refuse  to  do  that 
which,  under  the  supreme  law  of  the  land, 
it  ia  U*  imperative  duty  to  do.  If  what 
we  have  said  is  true,  considerations  of  com- 
ity and  good  faith  on  the  part  of  the  state 
to  which  the  surrender  was  made  are  not 
involved  in  the  matter."   pp.  36^-307. 

Lascelles  removed  the  controversy  to  the 
Supreme  Court  of  the  United  States,  which 
approved  the  opinion  of  Justice  Lumpkin 
and  affirmed  the  judgment  of  the  supreme 
court  of  Georgia.  The  opinion,  written  by 
Mr.  Justice  Jackson,  contained  the  greatly 
desired  interpretation  of  the  Constitution 
of  the  United  States  and  of  the  extradition 
act,  so  far  as  it  relates  to  interstate  rendi- 
tion.   The  material  portions  follow: 

"Upon  these  provisions  of  the  organic  and 
statutory  law  of  the  United  States  rest  eoc- 
clusively  the  right  of  one  state  to  demand^ 
and  the  obligation  of  the  other  atate  upon 
which  the  demand  is  made  to  surrender,  a 
fugitive  from  justice.  Now  the  proposition 
advanced  on  behalf  of  the  plaintiff  in*  error 
in  support  of  the  Federal  right  claimed  to 
liave  been  denied  him  is  that,  inasmuch  aa 
interstate  rendition  can  only  be  effected 
when  the  person  demanded  as  a  fugitive 
from  justice  is  duly  charged  with  some  par- 
ticular offense  or  offenses,  his  surrender 
upon  such  demand  carries  with  it  the  im- 
plied condition  that  he  is  to  be  tried  alone 
for  the  designated  crime,  and  that,  in  re- 
spect to  all  offenses  other  than  those  speci- 
fied in  the  demand  for  his  surrender,  he 
has  the  same  right  of  exemption  as  a  fugi-, 
tive  from  justice  extradited  from  a  foreign 
nation.  This  proposition  assumes,  as  1^ 
broadly  claimed,  that  the  states  of  the 
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Uni<m  are  independent  goTeramenta,  having 
the  full  prerogatives  and  powers  of  nations, 
except  what  have  been  conferred  upon  the 
general  government,  and  not  only  have  the 
right  to  grant,  but  do,  in  fact,  afford,  to 
all  persona  within  their  boundaries  an  asy- 
lum as  broad  and  lecure  as  that  which  in- 
dependent nations  extend  over  their  citizens 
and  inhabitants.  Having  reached,  upon  this 
assumption  or  by  this  process  of  reasoning, 
the  ooQcIusion  that  the  same  rule  should 
be  recognized  and  applied  in  interstate  ren- 
dition as  in  foreign  extradition  of  fugitives 
from  juatic«,  the  decision  of  this  court  in 
United  States  v.  Rauscher,  119  U.  S.  407, 
30  L.  ed.  425,  et  seq.,  7  Sup.  Ct  Rep.  234. 
6  Am.  Crim.  Rep.  222,  is  invoked  as  a  eon- 
trolling  authority  on  the  question  under 
ctHiuderation.  If  the  premises  on  which 
this  argument  is  based  wdre  sound,  the  con- 
clusion might  be  correct.  But  the  fallacy 
of  the  argument  lies  in  the  assumption  that 
the  states  of  the  Union  occupy  towards 
each  other,  19  respect  to  fugitives  from 
justice,  the  relation  of  foreign  nations  in 
the  same  sense  in  which  the  general  gov- 
ernment stands  towards  independent  bov- 
erei^ties  on  that  subject,  and  in  the  fur- 
ther assumption  that  a  fugitive  from  jus- 
tice acquires  in  the  state  to  which  he  may 
flee  some  state  or  personal  right  of  protec- 
tion, improperly  called  a  right  of  asylum, 
which  secures  to  him  exemption  from  trial 
and  punishment  for  a  crime  committed  in 
another  state,  unless  such  crime  is  made 
the  special  object  or  ground  of  his  rendition. 
This  latter  position  is  only  a  restatement, 
in  another  form,  of  the  question  presented 
for  our  determination.  The  sole  object  of 
the  provision  of  the  Constitution  and  the 
act  of  Congress  to  carry  it  into  effect  is  to 
secure  the  surrender  of  persona  accused  of 
crime,  who  have  fled  from  the  justioe  of  a 
state  whose  Iftws  they  are  charged  with 
violating.  Neither  the  Constitution  nor  the 
act  of  Congress  providing  for  the  rendition 
of  fugitives  upon  proper  requisition  be- 
ing made  confers,  either  expressly  or  by 
implication,  any  ri^t  or  privilege  upon 
such  fugitives  under  and  by  virtue  of  which 
they  can  assert,  in  the  state  to  which  they 
are  returned,  exemption  from  trial  for  any 
criminal  act  done  therein.  No  purpose  or 
intention  is  manifested  to  aflord  them  any 
immunity  or  protection  from  trial  and  pun- 
ishment for  any  offenses  ctxnmitted  in  the 
state  from  which  they  flee.  On  the  con- 
trary, the  provision  of  both  the  Constitu- 
tion and  the  statutes  extends  to  all  crimps 
and  offenses  punishable  by  the  laws  of  the 
state  where  the  act  is  done.  Kentucky  v. 
Dennison,  24  How.  66,  101,  102,  16  L.  ed. 
717,  727;  Bx  parte  Reggel,  114  U.  8.  642, 
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Crim.  Rep.  218. 

"The  case  of  United  States  v.  Rauscher, 
U9  U.  S.  407,  30  L.  ed.  425,  7  Sup.  Ct  Rep. 
234,  has  no  application  to  the  question  un- 
der consideration,  because  it  proceeded  upon 
the  ground  of  a  rij^t  given  impliedly  by 
the  terms  of  a  treaty  between  the  United 
States  and  Great  Britain,  as  well  aa  ex- 
pressly by  the  acts  of  Congress,  in  the  case 
of  a  fugitive  surrendered  to  the  United 
States  by  a  foreign  nation.  That  treaty, 
which  specified  the  offenses  that  were  ex- 
traditable, and  the  statutes  of  the  United 
States  passed  to  carry  it  and  other  like 
treaties  into  effect,  constituted  the  supreme 
law  of  the  land,  and  were  construed  to  ex- 
empt the  extradited  furtive  from  trial  fw 
any  other  offense  than  that  mentioned  in 
the  demand  for  his  surrender.  There  is 
nothing  in  the  Constitution  or  statutes  of 
the  United  States  in  reference  to  inter- 
state rendition  of  fugitives  from  justice, 
which  can  be  regarded  as  establinhing  any 
compact  between  the  states  of  the  Union, 
auch  as  the  Ashburton  treaty  contains,  lim- 
iting their  operation  to  particular  or  desig- 
nated offenses.  On  the  contrary,  the  pro- 
visions of  the  organic  and  statutory  lav 
embrace  crimes  and  offenses  of  every  char- 
acter and  description  punishable  by  the  laws 
of  the  state  where  t^e  forbidden  acts  are 
committed.  It  is  questionable  whether  the 
states  could  constitutionally  enter  into  any 
agreement  or  stipulation  with  each  other 
for  the  purpose  of  defining  or  limiting  the 
offenses  for  which  fugitives  would  or  should 
be  surrendered.  But  it  is  settled  by  the  de- 
cisions of  this  court  that,  except  in  the  case 
of  a  fugitive  surrendered  by  a  foreign  gov- 
ernment, there  is  nothing  in  the  Constita- 
tion,  treaties,  or  laws  of  the  United  States 
which  exempts  an  offender  brought  before 
the  courts  of  a  state  for  an  offense  against 
its  laws,  from  trial  and  punishment,  even 
though  brou^t  from  another  state  by  un- 
lawful violence,  Ij  abuM  at  legal  pn>e- 
en.  .  .  . 

'^f  a  fn^tive  may  be  kidnapped  or  m- 
lawfully  abducted  from  the  state  or  conn- 
try  of  refuge,  and  be  thereafter  tried  in  the 
state  to  which  he  is  forcibly  carried,  with- 
out violating  any  right  or  immunity  se- 
cured  to  him  by  the  Constitution  and  laws 
of  the  United  States,  it  is  diflicult  to  ns- 
derstand  upon  what  sound  principle  can  tw 
rested  the  denial  of  a  state's  authority  or 
jurisdiction  to  try  him  for  another  or  diffe^ 
ent  offense  than  that  for  which  he  wti 
surrendered.  If  the  fugitive  be  regarded  u 
not  lawfully  within  the  limits  of  the  statt 
in  respect  to  any  other  crime  than  the  ra* 
on  which  his  surrender  was  effected.  itiO 
thai  fact  does  not  defeat  the  jurisdietioa 
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of  its  courts  to  try  him  tor  other  offenses 
any  more  than  if  be  had  been  brought  with- 
in luch  juritdiction  forcibly  and  without 
any  legal  process  whatever. 

"We  are  not  called  upon  in  the  present 
caM  to  consider  what,  if  any,  authority  the 
surrenderiDg  state,  has  over  the  subject  of 
the  fugitive's  rendition,  beyond  ascertain- 
ing that  be  is  charged  with  crime  in  the 
state  from  which  he  baa  fled,  nor  whether 
the  states  have  any  jurisdiction  to  legislate 
upon  the  subject,  and  we  express  no  opinion 
on  these  questions.  To  apply  the  rule  of 
international  or  foreign  extradition,  as  an- 
nounced in  United  States  v.  Kauscher,  supra, 
to  interstate  rendition,  involves  the  confu- 
sion  of  two  essentially  different  things, 
which  rest  upon  entirely  different  principles. 
In  the  former  the  extradition  depends  upon 
treaty  contract  or  stipulation,  which  rests 
upon  good  faith,  and  in  respect  to  which 
the  sovereign  upon  whom  the  demand  is 
nude  can  exercise  discretion,  a*  well  as 
investigate  the  charge  on  which  the  surren- 
der is  demanded,  there  being  no  rule  of 
comity  under  and  by  virtue  of  which  inde- 
pendent nations  are  required  or  expected  to 
withhold  from  fugitives  within  their  juris- 
diction the  right  of  asylum.  In  the  matter 
of  interstate  rendition,  however,  there  is 
the  binding  force  and  obligation,,  not  of 
contract,  but  of  the  supfeme  law  of  the 
land,  which  imposes  no  conditions  or  Umi- 
tstions  upon  the  jurisdiction  and  authority 
of  the  state  to  which  the  fugitive  is  re- 
turned.   .   .  . 

"The  highest  courts  of  the  two  states  im- 
mediately or  more  directly  interested  in 
the  case  under  consideration  hold  the  same 
rule  cm  this  subject.  The  plaintiff  in  error 
does  not  bear  in  his  person  the  alleged  sov- 
ereignty of  the  state  of  New  York,  from 
which  he  was  remanded  (Dows'a  Case,  18 
Pa.  87),  but.  If  he  did,  that  state  properly 
recognizes  the  jurisdiction  of  the  state  of 
Georgia  to  try  and  punish  him  for  any  and 
all  crimes  committed  within  its  territory, 
But,  aside  from  this,  it  would  be  a  usel^es 
and  idle  procedure  to  require  the  state  hav- 
ing custody  of  the  alleged  criminal  to  re- 
turn him  to  the  state  by  which  he  was 
rendered  up,  in  order  to  go  through  the 
formality  of  again  demanding  his  extradi- 
tion for  the  new  or  additional  offenses  on 
which  it  desired  to  prosecute  him.  The  Con- 
stitution and  laws  of  the  United  States  im- 
pose no  such  condition  or  requirement  upon 
the  state."  Lascelles  v.  Georgia,  148  U. 
S.  fi41-S43,  54S-647,  37  L.  ed.  550-5S2,  13 
Sup.  Ct.  Rep.  688. 

This  opinion  is  necessarily  concluuve  up- 
on the  question  decided,  and  deprives  the 
decision  in  Hall's  Oise  of  support  on  con- 
stitutional gronnda  The  subject  of  the 
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return  of  a  fugitive  from  justice  found  in 
one  state,  to  the  state  from  which  he  had 
fled,  for  prosecutiou  and  puni^iment,  was 
lifted  bodily  out  of  the  law  governing  extra- 
dition in  international  cases,  in  which  it 
liad  so  long  been  submerged,  and  was  given 
a  standing  and  character  of  its  own.  The 
right  of  independent  sovereignties  to  grant 
asylum,  which  is  the  nidus  from  which  all 
the  doctrines  of  international  extradition 
took  their  rise,  does  not  exist  in  any  state 
of  the  American  Union,  In  respect  to  the 
return  of  fugitives  from  justice,  the  various 
states  are  not  to  regarded  from  the 
standpoint  of  international  law  as  separate 
and  indep^ent  sovereignties  wlt^  selfish 
and  jealous  purposes  to  serve,  but  as  gov- 
ernmental organizations  having  mutual  in- 
terests, duties,  and  relations,  and  pledged 
to  mutual  support;  each  <me  acting  as  an 
instrumentality  for  the  suppr^ion  of  crime 
and  the  advancement  of  justice  in  the  other. 
Such  being  the  true  attitude  of  the  states 
toward  each  other,  the  Constitution  loses 
all  semblance  of  a  treaty  between  sover- 
eigns, and  becomes  a  supreme  law  of  the 
land  for  the  promotion  of  the  general  wel- 
fare. The  specification  in  tbe  Constitution 
of  treason,  felony,  and  oth^  crimes,  leaves 
no  ground  for  distinction  between  political 
and  other  offenses,  and  no  ground  for  the 
application  of  the  rules  and  principles  which 
govern  in  the  case  of  limited  treaty  con- 
cessions hedged  about  by  conditions  and  re* 
strictions,  express  and  implied.  Disencum- 
bered of  the  legal  impedimenta  attending 
the  subject  of  international  extradition,  the 
article  of  tlie  Constitution  relating  to  in- 
terstate rendition  is  left  to  operate  with 
all  the  force  of  its  chaste  simplicity,  and 
to  fulfll  the  purpose  expressed  in  the  pre- 
amble: "We,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect 
Union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  de- 
fense, promote  the  general  welfare,  and  se- 
cure the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish 
this  Constitution  for  the  United  States  of 
America." 

A  charge  of  crime,  flight,  discovery,  and 
a  formal  demand  for  return,  are  all  that 
are  necessary  to  raise  the  obligation  to  de- 
liver up  the  fugitive,  and  that  obligation  is 
imperative.  The  act  of  Congress  passed  to 
execute  the  provisions  of  the  Constitution  is 
in  full  harmony  with  the  spirit  of  that  in- 
strument. The  duty  to  cause  the  fugitive 
to  be  arrested  and  delivered  is  imposed  up- 
on the  executive  authority  of  the  state  to 
which  he  has  fled,  without  any  of  the  reser- 
vations and  restriettons  imposed  by  other 
provisions  oi  tbe  act  upon  International 
extradition,  to  the  end  that  state  boundaries 
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slutll  no  longer  aet  m  buriera  to  the  ad- 
miDlstration  of  justice.  Besides  the  con- 
stitutional ground,  the  decision  in  Hall's 
Case  was  rested  in  part  upon  considerations 
of  good  faith  and  fair  dealing.  It  was  said 
that  a  state  should  not  be  allowed  to  obtain 
jurisdiction  over  a  fugitive  from  justice  for 
one  purpose,  and  then  to  take  advantage  of 
the  jurisdiction  thus  obtained  and  use  it 
for  anotlier  and  different  purpose.  No  such 
question  as  this  can  arise  between  the  state 
of  Kansas  and  the  state  of  New  York  in 
the  present  case,  because  the  state  of  New 
York  lecQgnizes  the  right  of  any  state  to 
which  it  has  delivered  a  fugitive  from  jua- 
tiee  to  try  him  for  crimes  other  than  the 
one  spedAed  in  the  requisition  proceedings. 
With  the  asylum  doctrine  excluded  from 
Conrideratitm,  however,  no  such  question 
can  arise  in  any  case  in  which  rendition  is 
regularly  sought  in  good  faith  under  the 
Cfuistitution  and  the  extradition  act.  To 
all  intents  and  purposes  the  state  upon 
which  the  demand  u  made  is  constituted 
an  agency  to  supplement  the  judicial  process 
of  the  demanding  state,  which  otlierwiM 
cound  not  be  extended  beyond  its  own  bound- 
aries, and  the  tmly  right  which  the  sur- 
rendering state  has  in  the  matter  is  to  see 
that  the  prescribed  conditious  are  present, 
and  tluit  the  prescribed  formalities  are  ob- 
serred.  To  hold  a  returned  fugitive  to  an- 
swer for  a  crime  different  from  that  speci- 
fied in  the  requisition  is  not  to  hold  him 
for  a  purpose  foreign  to  the  ori^nal  de- 
mand. The  end  to  be  accomplished  is  the 
punishment  of  crime.  That  end  is  constant 
and  identical  in  both  instances^  The  state 
to  which  the  fugitive  has  fled  has  no  right 
to  detain  him  in  opposition  to  the  accom- 
plishment  of  that  end.  It  cannot  grant  an 
asylum.  It  cannot  impose  conditions  upon 
surrender.  Its  duty  to  deliver  up  the  fugi- 
tive on  demand  is  immediate  and  impera- 
tive, and  it  would  have  no  more  lUscretion 
over  a  second  demand  than  it  had  over  the 
first.  Consequently,  it  can  suffer  no  dep- 
rivation of  right  or  affront  to  its  sover- 
eignty if,  after  surrender,  the  returned  fugi- 
tive be  dealt  with  in  the  ume  manner  as 
if  he  had  not  fled. 

So  far  as  the  furtive  himself  is  con- 
cerned, it  is  impossible  that  he  should  be 
prejudiced  or  defrauded  by  detaining  him 
for  trial  upon  other  charges.  He  cannot 
build  up.  rights  against  the  state  whose  laws 
he  has  brolcen,  by  fleeing  from  its  justice. 
He  has  no  lawful  right  of  asylum  in  any 
other  state.  By  talcing  refuge  in  another 
state,  he  acquires  no  right  to  demand  con- 
ditions upon  his  return,  and  no  conditions 
upon  his  return  can  be  lawfully  imposed  by 
the  surrendering  state  itself  for  his  benefit. 
Consequentlv,  there  is  no  implication  that 
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he  is  surrendered  for  the  purpose  of  tat 
proceeding  only,  and  no  implication  of  any 
limitation  upon  the  jurisdiction  and  author- 
ity of  the  state  to  which  he  is  returned. 
By  resorting  to  compulsory  proceedings  to 
secure  the  return  of  a  fugitive,  the  atate 
holds  out  no  inducements  whatever  to  him. 
[t  gives' him  no  assurances  that  he  will  be 
afforded  an  opportunity  to  depart  fnm  its 
jurisdictbn  as  soon  as  the  charge  specified 
in  the  requisition  is  disposed  of.  It  obtains 
custody  of  him  outside  of  the  state,  irre- 
spective of  his  will  or  consent,  precisely  as 
it  might  do  within  its  own  borders  if  he 
had  not  fled,  and  it  cannot  be  guilty  of  bad 
faith  when  it  is  impossible  for  the  fngitive 
to  be  overreached  or  misled,  and  when  no 
duty  toward  him,  which  the  law  govo^ing 
the  subject  of  rendition  imposes,  is  violated. 

In  Hall's  Case  the  analogy  was  invoked 
of  the  exemption  of  suitors  and  witnesses 
attending  court  outside  the  jurisdiction  of 
their  home  tribunals,  from  service  of  judi- 
cial process.    The  analogy,  however,  fails. 
In  such  cases  the  party  or  witness  has  a 
personal  right  to  all  the  benefits  and  ad- 
vantages flowing  from  a  lawfully  estab- 
lished domicil,  and  ought  not  to  be  held  to 
waive  them  by  answering  a  call  to  assiat  in 
the  administration    of    justice  elsewhov, 
while  an  offender  against  the  criminal  lawd 
of  a  state  acquires  no  right  by  flight  which 
the  court  administering  those  laws  ia  bound 
to  regard  when  he  is  again  found  within 
its  jurisdiction.   Lascelles  v.  State,  90  Ga. 
347,  308,  35  Am.  St.  Rep.  216,  16  S.  E.  MS. 
Besides  this,  the  privilege  is  accorded  to 
litigants  and  witnesses  on  grounds  of  pub- 
lic policy.  The  purpose  is  to  subserve  great 
public  interests  by  promoting  the  adminis- 
tration of  justice.    Moletor  t.  Sinnea,  76 
Wis.  308,  312,  7  L.RA.  817,  20  Am.  St.  Rep. 
71,  44  N.  W.  1099,   That  policy  encourages 
tJe  voluntary  personal  appearance  in  the 
trial  of  causes,  of  persons  whose  presence 
is  necessary  for  a  better  solution  of  con- 
troversies, and  whose  attwdance  cannot  be 
compelled.  Reid  v.  Ham,  M  Minn.  305,  307. 
21  LJIJ^.  232,  40  Am.  St.  Rep.  833,  M  ^■ 
W,  3a.  •  No  such  considerations  as  these 
arise  In  favor  of  one  who  has  fled  from  the 
scene  of  his  crime  to  defeat  justice,  and  wlio 
has  been  brought  back  by  compulsory  pritc- 
ess.    Rutledge  v.  Krauss,  73  N.  J.  L.  397. 
63  Atl.  088. 

Speaking  upon  this  subject  the  sapttmt 
court  of  Nebraska  said:  "The  immuaitr 
from  service  of  process  extended  to  suitor* 
and  witnesses  attending  court  is  founded 
on  considerations  of  wisdom,  and  is  wdl 
calculated  to  assist  in  the  due  admintstn* 
tion  of  justice.  It  needs  no  argument  to 
sustain  the  proposition  that  whatevo*  ea- 
courages  the  attendance  of  witnesses  at  tW 
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trial  of  any  case  in  controversy  in  tfa«  courts 
will  conduce  more  certainly  to  a  rightful 
determination,  and  assure  to  a  party  liti- 
gant the  protection  of  all  his  rights  guar- 
anteed by  law.  This  desired  result  can  best 
be  accomplislied  by  steadily  adhering  to  a 
policy  which  will  save  to  all  whose  attend- 
ance is  desirable  in  the  furtherance  of  the 
ends  of  justice,  and  who  come  voluntarily, 
annoyance,  inconvenience,  and  oftentimes 
oppression  by  the  service  of  process  upon 
them  while  present  in  any  stated  jurisdic- 
tion for  the  purpoiieS  mentioned.  This 
privilege  has  constantly  been  safeguarded 
by  the  courts,  and  the  rule  can  doubtlpss 
be  safely  and  confidently  invoked  by  all  who 
eume  within  its  scope  and  purview.  The 
petitioner  in  the  case  at  bar  does  not,  how- 
ever, come  within  the  reason  of  the  rule. 
His  presence  is  involuntary  and  against 
his  will.  He  was  brought  into  the  state 
forcibly,  and  for  the  purpose  of  answering  a 
oliarge  of  violating  its  laws.  The  reason 
for  extending  the  rule  of  immunity  is  want- 
ing in  his  case."  Re  Walker,  61  Neb.  8i)3, 
ftie.  86  K.  W.  510,  S16.  12  Am.  Crim.  Rep. 
343. 

In  the  case  of  State  v.  McNaspy,  58  Kan. 
«!)!,  38  L.R.A.  756,  50  Pac.  8J)5,  a  fugitive 
from  justice  was  found  in  another  state  by 
a  pursuing  deputy  sheriff  who  held  a  war- 
rant of  arrest  issued  by  a  justice  of  tlie 
peace.  Although  informed  of  the.  officer's 
lack  of  authority  to  make  an  arrest,  the 
fugitive  voluntarily  accompanied  the  officer 
to  Kansas,  where  he  was  prosecuted  for  a 
crime  other  than  the  one  specified  in  the 
warrant.  It  was  held  that  the  prosecution 
might  lawfully  be  maintained.  In  a  dis- 
senting opinion  it  was  said  that  there  is  no 
conflict  between  Hall's  Case  and  Lascelles 
V.  fieorgia,  148  U.  S.  537.  37  L.  ed.  549,  13 
Sup.  Ct.  Rep.  687,  but  that  in  any  event 
tlie  argument  based  upon  principles  of  go.Kl 
faith  toward  the  surrendering  soveroifinty 
and  the  fugitive  himself  were  sufficient  to 
sustain  the  Hall  decision.  Manifestly,  there 
is  a  direct  conflict  between  the  two  de- 
cisions upon  the  constitutional  question, 
and,  as  already  shown,  the  good-faitli  argu- 
ment is  unsound. 

The  case  of  Re  Cannon,  47  ^Itch.  481,  II 
N.  W.  280,  was  cited  in  Hall's  C.\np  as  one 
of  substantial  ituthority.  Courts  and  text 
writers  have  experienced  considerable  diffi- 
culty in  classifying  that  case,  but  its  scope 
has  been  made  clear  by  the  supreme  court 
of  Michigan  itself  in  the  cjise  of  Re  Little, 
120  Mich.  454,  57  L.R.A.  29.5.  SO  X.  W.  38. 
wherein  the  doctrine  of  Lascelles  v.  Georgia 
is  accepted  and  conclusions  anta<;onistic  to 
the  decision  in  Hall's  Case  arc  announced. 

The  case  of  Ex  parte  McKniglit.  48  Ohio 
St.  588,  14  L.R.A.  123.  28  X.  E.  1034,  was 
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decided  after  the  decision  in  the  Rauscher 
Case  and  before  the  decision  in  the  Lascel- 
les's  Case.  The  position  was  taken  that  the 
Constitution  is  to  be  interpreted  according 
to  the  rules,  principles,  and  usages  govern- 
ing international  extradition  under  treaties. 
Rauscher's  Case  was  accepted  as  of  con- 
trolling authority.  Nothing  but  the  consti- 
tutional question  was  considered,  and  con- 
sequently the  grounds  of  the  decision  were 
invalidated  by  Lascelles  v.  Geor^a. 

Some  fear  has  been  expressed  that,  un- 
less a  returned  fugitive  be  allowed  to  de- 
part in  peace  after  the  immediate  purpose 
of  the  requisition  proceeding  has  been  ac- 
complished, interstate  rendition  may  be 
abused  for  illegitimate  private  ends.  It  is 
always  open  to  the  courts,  however,  to  re- 
lieve against  perversions  of  rendition  proc- 
ess, the  same  as  they  are  in  the  habit  of 
doing  against  perversions  of  ordinary  judi- 
cial process.  The  case  of'State  v.  Simmons, 
39  Kan.  262,  18  Pac.  177,  furnishes  an  ex- 
ample of  the  latter  kind.  A  sherifT  of  this 
state,  holding  merely  an  order  to  attach 
the  person  of  a  witness  who  was  not  a 
furtive  from  justice,  executed  it  in  the 
state  of  Nebraska,  in  the  nighttime,  by 
force  and  violence.  When  the  prisoner  was 
bi'ought  within  the  jurisdiction  of  the  court 
issuing  the  attachment,  a  criminal  com- 
plaint  was  lodged  against  him,  upon  which 
he  was  tried  and  convicted.  In  quashing 
the  conviction,  the  court  said:  "It  would 
not  be  proper  for  the  courts  of  this  state 
to  favor,  or  even  tolerate,  breaches  of  the 
peace  committed  by  their  own  officers  in 
a  sister  state,  by  sustaining  a  service  of 
judicial  process  procured  only  by  such  a 
breach  of  the  peace.  Indeed,  it  would  not 
be  proper  for  any  court  in  any  state  to 
sustain  "o  service  of  any  judicial  process, 
t'ither  civil  or  criminal,  where  the  service 
nf  such  process  was  obtained  only  by  the 
infraction  of  some  law,  or  in  violation  of 
-;ome  well -recognized  rule  of  honesty  or 
fair  dealing,  as  by  force  or  fraud.  Such  a 
service  would  not  only  be  a  special  wrong 
against  the  individual  upon  whom  the  serv- 
ice was  made,  but  it  would  also  be  a  general 
wrong  against  society  itself, — a  violation  of 
those  fundamental  principles  of  mutual 
trust  and  confidence  which  lie  at  the  very 
foundation  of  all  organized  society,  and 
which  are  necessary  in  the  very  nature  of 
tilings  to  hold  society  together."  p.  264. 
On  the  same  principle  relief  may  be  granted 
whenever  rendition  proceedings  are  in  fact 
prostituted  to  fraudulent  purposes. 

In  the  course  of  this  opinion  the  term 
"interstate  rendition"  has  been  used  when 
speaking  of  the  return  of  fugitives  from 
one  state  to  another,  following  a  suggestion 
eontained  in  the  preface  to  Moore'a  admi- 
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ruble  treatise  on  Extradition  and  Interstate 
Rendition:  "In  the  jud^ent  of  the  writer, 
such  rendition  is  not  properly  described  as 
extradition,  for,  aa  confirmed  by  the  Con- 
stitntioD  and  regulated  by  the  legislation  of 
Congresa,  it  proceeds  upon  a  principle  pre- 
cisely antipodal  to  that  from  which  are 
derived  the  leading  doctrines  of  extradi- 
tion in  its  true  and  international  sense. 
This  is  the  necessary  consequence,  not  only 
of  the  form  and  character  of  the  specific 
provision  in  the  Constitution,  but  also  of 
the  mutual  relations,  duties,  and  limita- 
tions of  sovereignty  of  the  states  under  the 
Federal  government.  Whatever  may  be  our 
theories  as  to  the  duties  of  nations,  the 
leading  rules  on  the  subject  of  extradition 
presuppose,  and  are  deduced  from,  the  right, 
in  strict  law,  of  every  sovereign  power  to 
grant  asylum  to  fugitives  from  justice. 
Such  a  right  h^s  no  place  among  states 
united  under  a  common  government,  and, 
as  between  the  states  of  the  United  States, 
it  is  excluded  by  the  explicit  requirements 
of  the  Constitution.  Since  the  accurate  em- 
ployment  of  terms  is  of  the  utmost  impor- 
tance, and  the  use  of  the  word  'extradition' 
invites  the  application  of  the  principles  of 
international  law  to  the  interstate  proceed- 
ing, the  second  part  of  the  present  work 
has  been  called  'interstate  rendition.' "  1 
Moore,  Extradition,  p.  7. 

The  decision  in  the  case  of  State  t.  Hall, 
40  Kan.  338,  10  Am.  St.  Rep.  200,  19  Pac. 
918,  is  overruled,  and  the  petitioner  is  re- 
manded to  the  custody  of  the  sheriff  of 
Dicldnson  County. 


KANSAS  SUPREHS  COtTRT. 
MOLLIE  J.  DENTON,  Appt, 

V. 

MISSOURI,  KANSAS,  ft  TEXAS  RAIL- 
WAY COMPANY. 

(90  Kan.  61,  133  Pae.  668.) 

N^llgence  —  Tlolatlon  of  crlmliuil  stat- 
ute —  effect. 

1.  In  order  for  the  violation  of  a  crim- 
inal statute  to  constitute  actionable  neg- 
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ligoice  the  injury  complained  of  must  bt 
of  the  sort  tbt  l^;i8latIoii  was  intoided  to 
prevent. 

Railroad  —  blghway  crossing  —  ob- 
strnotion  ~  statutory  prohibition  — 
effect. 

2.  Hie  statute  making  it  a  misdemeanor 

for  a  railway  company  to  allow  cars  to 
stand  upon  a  street  for  more  than  ten  min- 
utes at  a  time,  in  such  a  way  as  to  reduM 
the  opening  in  the  traveled  part  thereof 
to  leas  than  30  feet,  is  intended  to  prevent 
obstructions  to  travel,  and  acts  in  viola- 
tion thereof  do  not  necessarily  constitute 
Diligence  for  the  purpoaea  of  an  action 
in  which  the  plaintiff  relies  upon  the  fart 
that  the  position  of  the  cars,  by  obscuring 
his  view  of  the  track,  prevented  his  seeing 
an  approaching  engine  in  time  to  avoid  • 
collision. 

Municipal  corporation  —  ordinance  — 
when  operative. 

3.  An  ordinance  requiring  a  railway  com- 
pany to  provide  a  flagman  at  a  stmt 
crossing,  which  purports  to  take  effect  upon 
publication,  is  in  force  from  that  time,  ir- 
respective of  whether  the  company  had 
actual  notice,  or  in  the  exercise  of  reason- 
able diligence  ought  to  have  learned  of  it. 
Negligence  —  passenger  In  Tehicle  — 

Imputed. 

4.  Where  a  woman  is  injured  throuf^'j 
the  negligence  of  a  railway  company,  she 
is  not  precluded  from  recovery  by  the  fact 
that  a  contributing  cauae  of  her  injury 
was  the  failure  of  her  husband  to  exercise 
due  care  in  the  management  ef  the  auto* 
mobile  in  which  they  were  riding. 

New  trtal  —  Issnes  cM>ncIuded. 

5.  A  special  finding  that  the  defendant 
is  not  guilty  of  one  of  sn'eral  acts  of 
negligence  charged  against  him,  which  is 
not  affected  by  any  erroneous  ruling,  mav 
be  treated  as  a  final  determination  of  that 
question,  notwithstanding  a  new  trial  is 
granted  upon  other  issues. 

(June  7.  1913.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  District  Court  for  Labette  Cona- 
ty  in  defendant's  favor  in  an  action  bron^t 
to  recover  damages  for  personal  iajnricfl 
all^d  to  have  been  received  through  de- 
fendant's n^ligence  by  a  collision  with  its 
train  at  a  street  crossing.  Beversed. 
The  facts  are  stated  in  the  opinion. 


Vote,  —  Violation  of  statiUe  or  ordi- 
nance in  relation  to  Mocfcfng  rail- 
road crossing  aa.  aJfetAtng  liahility 
for  injury. 

As  to  damages  recoveraUe  for  delaying 
person  by  blocking  railroad  crossing,  see 
nota  in  44  L.K.A.(N.S.)  1069. 

As  to  right  to  recover  for  the  destruc- 
tion or  injury  of  a  building  by  fire  on  ac- 
count of  delaying  the  movement  of  fire 
apparatus  by  blocking  a  croasing,  see  notes 
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in  12  L.R.A.(N.S.)  382;'  20  L.ILA.{N5.t 
1110;  and  39  L-RA^N-S.)  20. 

Upon  the  general  question  as  to  reqaisitea 
of  averments  in  complaint  as  to  causal  con- 
nection between  violation  of  law  or  ordi- 
nance by  a  railroad  company  and  injury,  see 
note  to  Wilson  v.  Louisville  A  N.  B.  Co.  8 
LJl.A.(N.S.)  987.' 

In  the  absence  of  statute,  the  mere  fsc* 
that  a  railroad  company  obstructs  a  street 
or  highway  at  a  public  crossing,  by  letting  • 
train  or  cars  remain  thereon  for  a 
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He.  O.  K.  Pile,  for  appellant; 

The  can  had  itood  in  tbe  street  for  more 
than  ten  minutea  before  the  aeddrat.  The 
jury  found  the  enmii^  blocked  to  a  space 
of  16  feet 

If  possible  the  findings  of  a  jury  should 
be  so  interpreted  as  to  support  the  general 
verdict,  rather  than  give  an  interpretation 
which  will  destroy  it. 

Solomon  R.  Co.  t.  Jones,  34  Kan.  443, 
8  Pac.  730;  Simpson  v.  Greeley,  8  Kan. 
5S6;  St.  Louis  &  S.  F.  R.  Co.  T.  Ritz,  33 
Kan.  404.  0  Pae.  633. 

Messrs.  Jolin  Madden  and  W.  W. 
Brown,  for  appellee: 

The  proximate  cause  of  the  accident  was 
the  negligence  of  plaintiff  in  driving  on- 
to a  crossing  under  the  circumstances. 


Chicago,  R.  I.  ft  P.  R.  Co.  v.  Wheeler.  80 
Kan.  187,  101  Pac.  lOOi;  Chicago,  R.  I. 
&  P.  R.  Co.  T.  Williams,  66  Kan.  333,  43 
Pac.  246,  11  Am.  Neg.  Cas.  545 ;  Hinchman 
T.  Pere  Marquette  R.  Co.  136  Mich.  341,  65 
LJtJ^.  S53,  US  N.  W.  277;  Union  P.  R.  Co. 
V.  Adams,  33  Kan.  427,  6  Pac.  520. 

It  was  incumbent  on  plaintiff  to  look 
again  when  she  passed  any  obstruction  and 
reached  a  point  where  she  could  have  ob- 
tained a  clearer  view  of  the  track. 

Atchison,  T.  ft  8.  F.  R.  Co.  v.  Town- 
send,  39  Kan.  110,  17  Pac.  804;  Atchison, 
T.  ft  8.  F.  R.  Co.  T.  Hague,  54  Kan.  284, 
46  Am.  St.  Rep.  278,  38  Pae.  257;  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Williams,  S6  Kan.  333. 
43  Pac.  246.  11  Am.  Neg.  Caa.  646,  69  Kan. 
700,  64  Pac.  1047;  Atchison.  T.  ft  S.  F.  R. 


able  length  of  time,  and  for  proper  purposes, 
is  not  negligence,  and  the  company  is  not 
responsible  for  injuries  caused  thereby.  But 
a  railroad  company  ia  liable  for  injuries 
caused  by  reason  of  such  obstructioD,  when 
it  amounts  to  negligence,  as  where  it  allows 
its  trains  or  .ears  to  ronain  on  the  crossing 
unnecessarily,  or  for  an  unreasonable  length 
of  time,  by  reason  of  which  injuries  are  re- 
ceived by  one  who  attempts,  with  due  care, 
to  cross  or  go  around  the  obstruction.  33 
Cyc.  931. 

Statutes  and  municipal  ordinances  have 
been  enacted  which  prohibit  the  stopping  of 
trains  or  cars  upon  highway  and  street 
crossings,  or  prohibit  the  obstruction  of 
such  crossings  longer  than  designated 
periods  of  time. 

Private  right  of  action  for  violaiion  of 
(H  statute  or  ordinance. 

Upon  the  general  question  as  to  violation 
of  police  ordinance  as  ground  of  private 
action,  see  note  in  6  L.R.A.(N.S.)  186. 

As  to  private  action  for  violation  of  atat- 
ute  not  expressly  conferring  it,  see  note  in 
9  L.R.A.(N.S.)  338. 

It  is  generally  held,  as  shown  in  those 
notes,  that  the  violation  of  a  valid  munici- 
pal ordinance  or  statute  enacted  to  protect 
persons  and  property  from  injury  is  such  a 
breach  of  duty  as  vill  sustain  a  private 
action  for  negligence  if  the  other  elements 
of  actionable  negligence  concur. 

In  Patterson  v.  Detroit,  L.  ft  N.  R.  Co. 
.^)C  Mich.  172,  22  N.  W.  260,  it  was  held  that 
while  the  duty  to  avoid  obstructing  a  public 
highway  contrary  to  the  statute  is  one 
which  the  defendant  owes  to  the  public,  an 
individual  who  suffers  an  injury  or  damage 
of  a  special  nature,  different  in  kind  from 
that  suffered  by  the  public  generally,  hy 
reaaon  of  the  nonohaervance  of  such  public 
duty,  has  a  right  of  action  to  recover  such 
damage. 

ViolaUoa  of  statute  or  ordinanee  as  negli- 
gence per  ae. 

It  has  been  held  that  a  violation  of  a 
statute  or  ordinance  prohibiting  the  ob- 
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strncting  of  street  or  highway  crossings  is 
negligence  per  ae.  Denver,  T.  ft  G.  R.  Co. 
V.  Rohbins,  2  Colo.  App.  313,  30  Pac.  261, 
434;  Central  R.  Co.  v.  Curtis,  87  Ga.  416,  13 
S.  E.  767 ;  Houren  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  236  III.  620,  20  L.Ti.A.  (N.S.)  1110, 
127  Am.  8t.  Rep.  300,  86  N.  E.  611,  inn- 
ing 139  111.  App.  116;  Cleveland,  C.  0.  ft  St. 
L.  R.  Co.  T.  Tauer,  176  Ind.  621,  39  LJI.A. 
(N.S.)  20,  96  N.  E.  768;  Lindler  t.  South- 
em  R.  Co.  84  S.  C.  636,  66  S.  E.  096; 
Mueller  v.  Milwaukee  Street  R.  Co.  86  Wis. 
340,  21  L.R.A.  721,  56  N.  W.  914. 

In  Todd  Y.  Philadelphia  ft  R.  R.  Co.  201 
Pa.  558,  61  Atl.  332,  11  Am.  Neg.  Rep.  348, 
where  it  appeared  that  the  crossing  was 
blocked  for  a  considerable  period  of  time, 
and  it  was  shown  that  the  statute  declared 
the  blocking  of  public  crossings  with  loco- 
motives or  cars  to  be  illegal  and  prohibits  it 
under  a  penalty,  it  was  held  that  the  ob- 
struction was  prima  facie  evidence  that  the 
defendant  was  guilty  of  negligence,  and  to 
establish  its  innocence,  the  burden  was  upon 
it  to  satisfy  a  jury  that  the  obstruction  had 
not  continued  for  an  unreasonable  time,  and 
could  not  have  been  avoided  by  the  exercise 
of  proper  care  and  diligence. 

Mere  passive  acquiescence  hv  a  munici- 
pality in  repeated  violations  of  its  ordinanee 
forbidding  any  railroad  company  to  ob- 
struct a  public  street  longer  than  five  min- 
utes with  an  engine,  car,  or  train,  furnishes 
no  excuse  for  further  violations ;  neither 
does  it  relieve  the  violator  from  the  impor- 
tation of  negligence.  Central  R.  Co.  t. 
Curtis,  87  Qa.  416.  13  S.  £.  767. 

— as  evidence  of  negligence. 

It  has  been  said  that  a  violation  of  such 

a  statute  or  ordinance  is  not  necessarily 
negligence,  but  only  evidence  of  negligence. 

Thus  in  Connor  v.  Electric  Traction  Co. 
173  Pa.  602,  34  Atl.  238,  it  was  held  that 
the  disobedience  of  a  municipal  ordi- 
nance regulating  the  movement*  of  ve- 
hicles, giving  a  right  of  way  to  those 
moving  in  certain  directions  at  street 
intersections,  is  not  necessarily  negligence 

IMr  M,  but  only  evidence  of  i  ^ 
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Co.  T.  Holland,  60  Kan.  209,  56  Pac.  6; 
Chicago,  R.  I.  i  P.  R.  Co.  v.  Wheel- 
er, 80  Kan.  187,  101  Pac.  1001;  Beech  v. 
Missouri,  K.  &  T.  B.  Co.  85  Kan.  00,  110 
Pac.  213;  Missouri,  K.  4  T.  R.  Co.  v.  Jen- 
kins, 74  Kan,  487,  87  Pac.  702;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Palmer,  81  Kan.  800,  CO 
Pac.  736. 

The  special  findings  are  inconsistent  with 
the  general  verdict. 

The  court  could  not  do  otticrnvise  than 
render  judgment  on  the  Unillngs  in  favor  of 
the  railroad  company. 

Missouri,  K.  &  T.  R.  Co.  v.  BuRacy.  06 
Kan.  735,  71  Pac.  261 ;  Kidiols  v.  Weaver, 


7  Kan.  373;  Tobic  r.  Brown  County,  0 
Kan.  14;  Gripton  v.  TIioinpsoM,  32  Kan. 
367,  4  Pac.  6!»8 ;  Clark  v.  Missouri  P.  R. 
Co.  35  Kan.  350,  11  Pac.  134;  Atchison, 
T.  4  S.  F.  R.  Co.  V.  Morgan,  43  Kan.  J, 
22  Pac.  995,  11  Am.  N'cg,  Ca».  538;  Leaven- 
worth, N.  &  S.  R.  Co.  V.  Wilkins,  45  Kan. 
074,  26  Pac,  16;  Phelps  &  B,  Windmill  Co. 
V.  Buchanan,  40  Kan.  314,  26  Pac.  708; 
School  Dist.  V.  Lund,  51  Kan.  731,  33  Pac. 
505:  Beecl)  v.  Missouri,  K.  A  T.  R,  Co.  85 
Kan.  90,  116  Pac.  213;  Missouri,  K.  4  T.  R. 
Co.  V.  ,renkins.  74  Kan.  487,  87  Pac.  702: 
Chicago,  R.  I,  &  P.  R.  Co.  t.  Wheeler,  80 
Kan.  187,  101  Pac.  1001. 


In  Burns  Delaware  4  H.  Co.  110  App. 
Dir.  S92,  96  N.  Y.  Supp.  509,  the  court  said: 
"The  provision  of  tlip  Penal  Code  does  not 
purport  to  charge  a  duty  upon  the  company, 
hut  it  punishes  the  train  olTicials  for  a  wil- 
ful violation  of  the'scctton.  If  an  engine 
remains  in  a  public  street  in  violation  of 
this  statute,  that  fact,  with  other  circum- 
stances, may  tend  to  show  that  tbe  defi'iid' 
ant  is  negligently  occupying  the  public 
street." 

In  a  few  cases  it  in  merely  held  that  evi- 
dence of  the  violation  of  the  statute  is  rom- 
pctent  9.B  tending  to  establish  negligtmce 
without  discustion  as  to  the  effect  of  such 
violation  if  proven. 

Thus  in  Cumming  v.  Brooklyn  Citv  R.  Co, 
104  N.  Y.  669,  10  X.  .E.  853.  affirming  33 
Hun,  362,  it  was  held  in  an  action  for  [wr- 
Honal  injury  caused  by  a  collision  with  a 
train  running  noisetcsaly  on  the  other  side 
of  a  train  obstnictlng  the  crossing,  that  a 
municipal  ordinance  prohibiting  the  Rtup- 
ping  of  cars  on  the  crossing  so  as  not  to 
interfere  with  travel  on  the  cross  streets, 
and  evidence  of  its  violation,  wliieli  pre- 
vented plaintiff  from  seeing  the  approaeh- 
ing  train,  are  comp<'tont  upon  the  question 
of  negligence  and  contributory  neplii;enee. 

And  in  Harriwoii  v.  Sutter  Street  R.  Co. 
116  Cal.  15«.  47  PRC.  1019,  1  Am.  Xe,-r.  Rep. 
403,  where  it  ap)>eared  that  a  atn-vt  car 
waa  stopped  suddenly  in  its  progress  near 
the  middle  of  a  street  crossing,  and  a  wagon 
coming  down  a  grade  on  the  cross  street 
collided  with  it,  it  was  held  that  evidence 
that  the  car  was  tttopped  in  violation  of  a 
municipal  ordinance  forbidding  the  stopping 
of  street  cars  upon  any  crossing  so  as  to 
obstruct  travel  in  any  manner  is  admissible 
on  the  question  of  negligence  of  the  street 
railway  company. 

In  the  above  case  the  evidence  was  offered 
by  the  owner  of  the  wagon,  who  was  also  a 
defendant  in  the  action  brought  by  a  pas- 
senger for  injurie.'i  sustained  by  the  collision 
while  he  was  riding  in  the  car.  The  court 
said:  "Evidence  that  the  party  was  acting  in 
violation  or  neglect  of  a  statute  or  ordinance 
r4^1ating  the  mode  of  conducting  vehicles 
is  always  admissible  in  such  a  case,  as  tend- 
ing to  show  negligence  in  the  one  guilty  of 
the  omission.  In  this  instance  the  evidence 
bore  directly  upon  the  one  material  question 
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I  arising  as  lN>tween  the  defendants,  as  to 
I  which  one  caused  the  collision;  and  its  ex- 
,  elusion  was,  therefore,  prejudicial  error." 

I  Kcfcssity  that  violation  of  statute  or  ordi- 
I       nance  be  proximate  cause  of  injury. 

I  It  must  appear  that  the  violation  of  the 
statute  prohibiting  the  obstructing  of  a 

I  lijgliway  cruHSing  was  the  proximate  cause 

I  »»f  the  injurv.  Southern  R.  Co.  v.  Prather, 
119  Ala.  588,  72  Am.  St.  Rep.  940,  24  So. 

I  830;  Denver,  T.  &  G.  R.  Co.  v.  Roblnnft,  2 
Colo.  App.  313.  30  Pac.  261,  434;  Houren  v. 

I  Clilea'.'o.  y\.  &  ,Kt.  P.  R.  Co.  236  111.  620,  20 
l..R.A.(N.S.)  1110,  127  Am.  St.  Rep.  309,86 
X.  E.  (Ml.  affirming  339  111.  App.  116: 
Cleveland.  C.  C.  &  I.  R,  Co.  v.  Wvnant,  114 
Ind.  rrirt,  5  Am.  St.  Rep.  644,  17  N.  E.  113; 
<  U'veland,  C,  C.  4  St.  L.  R.  Co.  v.  Tauer, 
1711  Ind.  621,  39  L.R,A.(K.S.)  20,  96  N.  E. 

I  7.)S:  Young  v.  Detroit.  G.  H.  ft  M.  R.  Cow 

1.56  Mich.  4.W.  23  N,  VV.  67;  Anderson  v. 

'  Ahilmma  4  V.  R.  Co.  81  Miss.  587,  33  So. 

!  840. 

1  In  Wilson  v.  Louisville  4  X.  R.  Co.  146 
I  Ala.  8  L.R.A.(X..S.)  087,  40  So.  941. 

!  it  was  lieid  that,  in  order  to  give  a  right  of 
!  a<'tir>n  to  an  individual  for  t!ie  violation  of 
I  a  penal  ordinance  forbidding  tlie  blocking  of 
I  a  htrert  crossing  by  railroad  trains,  a  causal 
I  cminection  between  the  offense  and  the  in- 
jury must  he  shown,  and  therefore  a  can- 
jiiaint  wliieh  merely  alleges  the  violation  of 
the  ordinance  and  the  running  away  of  the 
]ilaintitl"s  team  as  a  proximate  consequence 
tlu-renf.  without  anything  to  show  how  the 
fri<rlit  of  the  team  resulted  therefrom,  is  in- 
siillicii'iit. 

Hut  ill  Cb'velaiid,  C.  C,  4  St.  L.  R.  Co.  v. 
Taiicr.  176  Ind.  621,  39  L.R.A.(X.S.)  20,  96 
X.  E.  758.  it  was  held  that  a  complaint,  to 
hold  a  railroad  company  liable  for  injury 
to  private  property  by  fire  because  of  its 
unlawful  obstruction  of  a  highway  crossing 
to  the  delay  of  the  fire  apparatus,  is  not 
demurrable  for  failure  to  show  that  the 
wrong  was  the  proximate  cause  of  the  loss, 
if  the  facta  alleged  do  not  show  as  a  neces- 
sary inference  that  such  was  not  the  fact. 

A  complaint  is  sufficient  ss  against  de- 
murrer which  averred  that  plaintiff  waa 
injured  while  lawfully  traveling  along  the 
public  highway,  by  her  horse  hecouiiig 
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Hasoa,  J.,  deliTered  t]fe  opinion  of  tlie 
court: 

Mollie  J.  Denton  was  riding  in  an  auto- 
mobile, driven  by  lier  husband,  across  a 
street  in  ParBona  crossed  by  twenty-four 
tracks  of  the  Missouri,  Kansas,  &  Texas 
Railroad.  As  it  was  crossing  one  of  the 
trades  the  automobile  was  struck  by  a 
Bwitch  engine,  and  Mrs.  Denton  received 
injuries  on  account  of  which  she  sued  the 
railway  company.  A  general  verdict  was 
returned  in  her  favor.  The  jury  were  asked 
to  state  upon  what  acts  of  negligence  the 
verdict  was  based,  and  answered  by  the 
vord,  "obstructions."   The  trial  court  ren- 

frigbtened  at  a  car  negligently  left  standing 
in  the  highway  by  defendant  in  violation  of 
the  statute,  without  alleging  that  there  was 
anything  peculiar  or  unusual  about  the  car 
likely  to  frighten  a  horse.  Pittsburgh,  C. 
&  St.  L.  R.  Co.  V.  Kitley,  118  Ind.  152,  20 
X.  E.  727.  The  court  said:  "We  do  not 
liold  that  there  is  anything  about  a  car 
that,  if,  while  in  lawful  use  by  a  railroad 
mmpany,  a  horse  would  become  frightened 
at  it  and  run  away  and  injure  a  person,  the 
company  would  be  liable,  but  in  this  case 
there  was  an  unlawful  use  made  of  it.  It 
was  being  used  as  an  obstruction  of  the 
highway,  and  while  occupying  such  unlaw- 
ful position  the  horse  became  frightened  at 
it.  Had  the  company  been  using  the  car 
for  a  lawful  purpose,  it  would  have  been 
removed  from  the  highway  two  days  before 
the  injury,  as  appears  from  the  allegations 
of  ^he  complaint,  and  the  horse  of  the  ap- 
pellee would  not  have  been  frightened  by 
such  unlawful  obstruction." 

Necessity  that  the  injuTj  be  such  as  statute 
aimed  to  prevent,  or  that  person  com- 
plaining be  within  the  class  designed  to 
be  protected. 

And  to  afford  a  right  of  action  for  injury, 
it  must  appear  that  the  person  complaining 
of  the  violation  was  within  the  class  desig- 
nated to  be  protected,  and  the  injury  he 
sustained  was  such  as  the  statute  or  ordi- 
nance aimed  to  prevent. 

Thus,  in  Southern  R.  Co,  v.  Prather,  119 
Ala.  588,  72  Am.  St.  Ken.  049,  24  So.  836, 
it  was  said  that  a  railroad  company  "is 
liable  for  all  damage  resulting  proximately 
from  a  violation  of  valid  city  ordinances, 
made  for  the  protection  of  the  public,  but 
is  not  liable  for  damages  which  do  not 
result  proximately  from  such  causes;  nor 
can  it  be  said  that  a  violation  of  a  statute 
or  ordinance  made  for  the  benefit  or  protec- 
*  tion  of  certain  persons  or  classes  gives  a 
right  of  action  under  all  circumstances  to 
persons  or  classes  not  within  its  pur- 
poses." 

Accordingly  it  was  held  in  the  above  case 
that  under  a  city  ordinance  prohibiting 
persons  from  obstructing  "any  street  in 
any  manner  calculated  to  delay  any  com- 
pany in  carrying  their  apparatus  to  or  from 
47  L.R..\.(K.S.) 


dered  judgment  for  the  defendant  upon  the 
special  findings,  first  setting  this  one  aside. 
The  plaintiff  appeals. 

The  petition  charged  the  defendant  with 
negligence  in  three  respects:  (1)  In  failing 
to  give  any  signal  of  the  approach  of  the 
engine;  (2)  in  allowing  two  of  its  freight 
cars  to  stand  upon  the  street  for  more  than 
ten  minutes  at  a  time  in  such  a  way  as  to 
reduce  the  opening  in  the  traveled  portion 
to  less  than  30  feet,  in  violation  of  tbc  stat- 
ute making  such  conduct  a  misdemeanor; 
and  (3)  in  failing  to  provide  a  fiagman,  as 
an  ordinance  required.  The  case  was  tried 
by  the  plaintiff  laqialy  upon  the  theory 

any  fire,"  etc.,  and  which  declared  It  to  be 
unlawful,  in  placing  cars  or  trains  sear 
any  street  crossing,  "tQ  fail  to  leave  space 
free  from  obstruction,  less  than  the  full 
width  of  the  roadway  of  the  street,  at  such 
crossing,"  a  cause  of  action  is  not  stated  in 
a  complaint  which  averred  that  plaintiff, 
who  was  the  chief  of  police  of  that  city  and 
also  a  member  of  the  fire  company,  started 
immediately  after  the  fire  alarm  was 
sounded  toward  the  burning  house,  and,  as 
it  was  his  duty  to  do,  went  ahead  of  the 
hose  carriages  to  keep  the  way  clear,  and 
found  that  defendant,  a  railroad  company, 
negligently  obstructed  a  street  crossing  in 
violation  of  the,  ordinance  by  permitting 
cars  to  stand  thereon,  extending  into  the 
street  from  both  sides  on  different  tracks 
for  an  unlawful  period  of  time  after  becom- 
ing aware  of  the  fire,  and  that  plaintiff,  in 
attempting  to  cross  the  tracks  in  their  ob- 
structed condition,  drove  around  the  end 
of  the  train,  and  was  injured  in  making  a 
short  turn  between  the  cars,  when  his  buggy 
collided  with  the  rails  of  the  railroad  track 
so  violently  as  to  throw  him  upon  the 
ground, — for  failure  to  allege  that  the  fire 
company  was  obstructed  in  carrying  Its 
apparatus  to  or  from  the  fire,  or  that  the 
damage  resulted  because  such  company  was 
thereby  obstructed. 

Denton  v.  Missoubi,  K.  Sl  T.  B.  Co.,  above 
reported,  holds  that  the  statute  forbidding 
the  obstruction  of  a  crossing  longer  than  a 
designated  time  was  intended  to  prevent 
obstructions  to  travel  and  delay  occasioned 
thereby,  and  that  therefore  the  fact  that  de- 
fendant permitted  its  cars  to  extend  into 
the  highway  in  violation  of  the  statute,  but 
in  such  position  as  not  to  prevent  plaintiff 
from  passing  with  his  machine,  did  not 
ttecessarily  constitute  negligence  for  the 
purpose  01  an  action  in  which  he  relied  Upon 
the  fact  that  the  position  of  the  cars  by 
obstructing  his  view  of  the  track  preventra 
his  seeing  an  approaching  engine  in  time 
to  avoid  a  collision. 

In  Selleek  v.  Lake  Shore  ft  H.  S.  R.  Co. 
93  Mich.  375,  18  L.K.A.  154,  53  N.  W.  556, 
it  was  held  that  the  obstruction  of  a  rail- 
road crossing  by  a  freight  train  for  a  time 
longer  than  the  statute  allows  may  be  a 
concurrent  cause  with  smoke,  steam,  and 
noise  of  another  irain,  in  frightening  a  team 
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that  the  violatioQ  of  the  statute  referred 
to  was  the  proximate  cause  of  the  injury, 
because  one  of  the  cars  prevented  the  em- 
ployees of  the  company  on  the  engine  from 
seeing  the  automobile,  and  prevented  the 
driver  of  the  automobile  from  seeing  the 
engine,  until  the  collision  was  imminent. 
An  instruction  was  given  that  a  finding  to 
this  effect  would  authorize  a  verdict  for  the 
plaintiff.  We  do  not  think  a  recovery  could 
be  sustained  on  that  theory. 

In  order  for  the  violation  of  a  statute 
to  constitute  actionable  negligence,  the  in- 
jury complained  of  must  be  of  the  sort  the 
legislation  was  intended  to  guard  against. 


"It  is  believed  that  as  a  general  rule  evi> 
dence  of  the  violation  of  a  statute  or  ordi- 
nance  can  tend  to  show  actionable  n^li- 
gence  only  where  the  consequences  particu- 
larly or  generally  contemplated  by  the  pro- 
vision in  question  have  ensued  from  its 
violation."  21  Am.  &  Eng.  Enc  Law,  2d 
ed.  4S],  482.  "In  order  to  render  the  viola- 
tion of  a  statute  or  ordinance  actionable 
negligence,  the  consequences  which  resulted 
from  such  negligence  must  have  been  those 
contemplated  by  the  provision."  29  Cyc 
438.  "When  a  statute  creates  a  duty  with 
tlie  object  of  preventing  «  mischief  of  a 
particular  kind,  a  person  who,  by  reason 


which  is  waiting  to  cross,  and  render  the 
railroad  ctnnpany  liable  for  the  damages 
thus  occasioned,  where  the  team  would  not 
have  been  frightened  by  the  other  train  if 
it  had  not  been  concealed  from  view  by  the 
freight  train  which  obstructed  the  crossing. 
The  court  said:  "The  obstruction  of  the 
highway  was  a  continuous  breach  of  duty. 
It  was  a  cause  operating  at  the  time  of  the 
injury.  The  smoke  and  steam  were  con- 
current,  ratiier  than  intervening,  causes. 
They  were  ccmtemporaneous." 

In  an  action  to  recover  damages  for  ill 
health  alleged  to  have  been  caused  by 
detention  at  a  railroad  crossing  which  ob- 
structed the  highway  in  violation  of  a  stat- 
ute making  it  the  duty  of  a  railroad  com- 
pany, upon  stopping  a  train  upon  a  highway 
crossing,  to  uncouple  its  cars  so  as  not  to 
obstruct  tr&vel  on  the  highway  for  a  longer 
period  than  five  minutes,  the  plaintiff  him- 
self must  have  been  detained  by  the  obstruc- 
tion for  a  longer  period  than  five  minutes. 
Anderson  T.  .^abama  &  V.  R.  Co.  81  Miss. 
S87«  33  So.  840.  ■ 

In  Burns  t.  Delaware  &  H.  Co.  110  App. 
Div.  592,  96  N.  Y.  Supp.  500,  the  court  said : 
"The  violation  of  a  statute  may  he  shown 
as  a  fact  tending  to  establish  negligence, 
but  its  mere  violation  by  the  engine  crew 
does  not  make  the  railroad  company  liable 
for  everything  that  happens  at  the  time  of 
the  violation;  to  charge  it  with  liability, 
the  facts  making  the  violation  must  cause 
the  injury,  and  here,  when  a  horse  is  being 
rapidly  driven  across  a  railroad  track,  and 
becomes  frightened  by  an  engine  standing 
there,  and  runs  against  the  plaintiff,  it  is 
difficult  to  see  how  the  injury  is  caused  or 
contributed  to  by  the  fact  that  the  engine 
had  remained  in  that  position  for  over  five 
minutes  before  the  horse  came  in  sight.  In 
this  case,  if  the  engine  had  arrived  at  the 
street  just  as  the  horse  was  crossing,  the 
accident  would  have  happened  in  the  same 
way,  but  no  liability  could  then  be  claimed, 
and  it  must  be  quite  immaterial  how  long 
the  engine  had  been  standing  there  before 
the  horse  came  up." 

In  an  action  for  damage  for  injuries  sus- 
tained on  account  of  plaintiff's  horse  be- 
coming frightened  at  a  freight  car  which 
was  permitted  to  extend  into  the  hlghw»r 
in  violation  of  the  itatute,.in  Cleveland,  C. 
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U.  &  I.  R.  Co.  V.  Wynant,  114  Ind.  626,  6 
Am.  St.  Rep.  644,  17  N.  B.  118,  the  eourt 
said :    "The  mere  fact  that  an  object  is  in 

the  highway  in  violation  of  a  statute  does 
not  necessarily  make  the  owner  liable  for 
damages  resulting  from  fright  which  the 
object  may  Lave  occasioned  to  horses. 
There  must  have  been  some  natural,  causa- 
tive connection  between  the  violation  of  the 
statute  and  the  frightening  of  the  horses. 
The  object  in  the  situation  in  which  it  was 
left  must  have  had  a  necessary  or  natural 
tendency  to  that  end,  according  to  common 
experience.  A  cow  or  a  sheep  may  be  upon 
a  public  highway  in  violation  of  a  statute, 
and  a  horse  of  ordinary  gentleness  may  take 
fright  at  such  an  animal.  The  frightening 
of  horses  was  not,  however,  the  mischi^ 
which  the  statute  requiring  certain  animala 
to  be  restrained  from  running  at  large  was 
intended  to  prevent.  The  injury  must, 'in 
each  case,  be  proximately  such  as  was  with- 
in the  purpose  and  the  protection  of  the 
statute.  Wabash,  St.  L.  ft  P.  R.  Ca  v. 
Locke,  112  Ind.  404.  2  Am.  St.  Sep.  IBS,  14 

N.  E.  asi." 

When  violation  cS  statute  or  ordinance 
deemed  proximate  cause  of  injury. 

It  is  not  essentiftl  to  »  recovery  against 
the  wrongdoer  that  he  should  have  fore- 
seen the  identical  injury  to  the  particular 
person.  Cleveland,  C.  0.  ft  St.  L.  R.  Co.  t. 
Tauer,  176  Ind.  621,  39  L.R.A.(N.S.)  20, 
96  N.  E.  758;  Selleck  v.  Lake  Shore  t  M. 
S.  R.  Co.  93  Mich.  375,  18  L.R.A.  154.  53 
N.  W.  566 ;  Terry  v.  New  Orleans  G.  N.  R 
Co.  —  Miss.  — ,  44  L.R.A.(N.S.)  3069,  M 
So.  729. 

The  sudden  stopping  of  a  street  car  acron 
a  street,  thus  obstructing  it  in  violation  of 
a  penal  municipal  ordinance,  is  negligence; 
and  when  such  stoppage  haults  a  funenl 
procession  so  suddenly  that  the  pole  of  a 
following  coach  crashes  into  the  rear  of  s 
coach  in  front,  such  stopping  and  violation 
are  the  proximate  cause  of  the  injury  waa 
will  render  the  street  railway  compaay 
liable  for  the  damages.  Mueller  v.  Hilvsa- 
kee  Street  R.  Co.  86  Wis.  340,  21  LJU- 
721,  56  N.  W.  914. 

Thn  unlawful  blocking  of  a  highway  eroM- 
ing  1^  a  train  is  the  invzlmate  cause  <d  ii* 
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of  aoothcr's  neglect  of  the  statutory  duty, 
suffers  a  loaa  of  a  different  kind,  is  not  en- 
titled to  maintain  an  action  in  respect  of 
Bucli  loss."  Headnote  to  Gorris  t,  Scott, 
L.  R.  9  Exch.  125.  "  'Negligence'  is  a 
breach  of  a  duty.  Those  only  to  whom  that 
duty  is  due  and  who  have  sustained  inju- 
ries of  the  character  its  discharge  was 
designed  to  prevent  can  maintain  actions 
upon  it."  Cliicago  G.  W.  R.  Co.  v.  Minneap- 
olis, St.  V.  &.  S.  Stf.  M.  R.  Co.  100  C.  C.  A. 
41,  45,  170  Fed.  23^,  241,  20  Aim.  Caa.  1200. 

The  rule  referred  to  results  from  a  special 
application  of  the  hroadcr  principle  that 
the  object  of  the  statute  must  be  looked  to 

jury  to  a  patient  by  the  delay  of  her  physi- 
cian in  reaching  her  in  consequence  of  the 
blockade,  although  those  in  charge  of  the 
train  may  not  have  anticipated  that  such 
injury  would  result  from  their  act.  Terry 
v.  New  Orleans  Q.  N.  R.  Co.  supra.  The 
court  said:  "Appellant,  as  a  member  of  the 
general  public,  had  the  right  to  have  this 
highway  remain  uaobstnicted  so  that  it 
could  be  used  hj  her  for  any  legitimate 
purpose;  and  having  a  physician  to  travel 
over  it  to  reach  her  bedside  in  order  to 
relieve  her  pain  and  suffering  was,  of 
course,  such  a  purpose.  ...  It  seems 
clear  from  the  evidence  that  appellant's 
suffering  was  prolonged  by  the  delay  of 
the  doctor  in  reaching  her  bedside,  but 
whether  she  sustained  any  additional  in- 
jury thereby  ia  a  question  of  fact  for  the 
jury." 

The  violation  by  a  railroad  company  of  a 
statute  forbidding  the  obstruction  of  street 
crossings  in  cities  is  the  proximate  cause 
of  damages  to  the  owner  of  a  house  de- 
stroyed by  fire  because  of  failure  of  the 
fire  department,  whose  progress  was  inter- 
fered with  by  the  obstruction,  to  reach  it  in 
time  to  extinguish  the  fire  or  prevent  its 
spread  to  his  house.  Houren  v.  Chicago,  M. 
&  St.  P.  B.  Co.  236  111.  620,  20  L.R.A. 
(X.S.)  110.  127  Am.  St.  Rep.  300,  86  N.  E. 
611;  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v. 
TaupT,  176  Ind.  621,  39  L.R.A.(N.S.)  20, 
96  N.  E.  758. 

In  Denver,  T.  &.  G.  R.  Co.  v.  Robbins,  2 
Colo.  App.  313,  30  Pac.  261,  434,  it  was 
held  that  the  question  of  proximate  cause 
was  properly  submitted  to  the  jury  where 
the  plaintiff's  child,  a  pedestrian,  was 
killed  hy  being  run  over  by  a  team  of 
horses  that  became  frightened  at  two  loco- 
motives which  occupied  about  three  fourths 
of  the  street  crossing  in  violation  of  a  city 
ordinance. 

And  in  Lindler  v.  Southern  R.  Co.  84  S. 
C.  636,  66  S.  E.  005,  it  was  held  that  the 
^nestion  of  proximate  cause  was  for  the 
rarr  where  plaintiff  was  injured  while  law- 
fully  usin^  the  highway,  by  his  horse  be- 
coming frightened  at  two  of  defendant's 
locomotives  which  occupied  about  three 
fourths  of  the  street  crossing  in  violation  of 
the  city  ordinance. 

In  Peterson  v.  Chicago  &  W.  U.  R.  Co.  64 
47  LJl^(N.S.) 


in  order  to  determine  who  may  invoke  its 
benefit.  The  test  whether  an  individual  in- 
jured by  the  violation  of  a  penal  statute 
may  recover  damages  from  the  wrongdoer 
is  whether  the  legislature  intended  to  give 
such  right.  1  Cyc.  679;  Harrod  v.  Latham 
Mercantile  &  Commercial  Co.  77  Kan.  466, 
471,  95  Pac.  IJ.  A  matter  necessarily  to 
be  considered  in  applying  that  test  is 
whether  the  lawmakers  had  similar  inju- 
ries in  mind  and  designed  to  prevent  them. 
The  cases  holding  that  tbe  violation  of  a 
statute  constitutes  actionable  negligence 
only  in  favor  of  a  person  belonging  to  the 
class  intended  to  be  benefited  are  fully  col- 

Mich.  621,  81  N.  W.  948,  it  was  held  that 

the  case  was  properly  submitted  to  the  jury 
where  the  evidence  tended  to  show  that 
plaintiff,  who  was  lawfully  using  the  high- 
ways, was  injured  by  reason  of  his  horses 
becoming  frightened  at  a  freight  box  car 
which  was  left  standing  in  the  highway  in 
violation  of  the  statu^,  and  so  near  the 
traveled  part  of  the  rcM^way  that  teanu 
could  not  cross  upon  the  planking  without 
tbe  wheels  or  the  whiffletreea  coming  in  eon- 
tact*  with  the  car;  that  the  team  was  of 
ordinary  gentleness,  but  when  they  got 
near  the  car  they  moved  off  to  one  side, 
causing  the  wagon  to  get  off  the  planking 
between  the  open  rails,  and  the  jolting  of 
the  wheels  upon  the  rails  threw  the  plain- 
tiff to  the  ground  to  his  injury. 

Whether  a  freight  train  obstructing  the 
crossing  did  or  did  not  give  to  the  noise, 
steam,  and  smoke  of  another  passing  train  a 
character  which  they  would  not  possess  in 
the  absence  of  the  .obstructions,  so  as  to 
make  a  concurrent  cause  of  tbe  frightening 
of  a  team,  is  a  question  for  the  jury  where 
there  is  evidence  that  the  team  was  accus- 
tomed to  trains.  Selleck  v.  Lake  Shore  &. 
M.  S.  R.  Co.  93  Mich.  37S,  18  L.R.A.  154, 
53  N.  W.  556. 

Illinois  C.  R.  Co.  v.  Engle,  —  Uise.  — , 
60  So.  I,  affirms  the  right  of  one  to  recover 
damages  for  injuries  to  health  because  of 
exposure  by  being  detained  at  the  railroad 
crossing,  which  was  blocked  for  a  longer 
period  than  that  provided  1^  statute,  the 
only  question  in  the  ease  being  the  amount 
of  damages. 

In  De  la  Pena  v.  International  &  G.  N. 
R.  Co.  32  Ter.  Civ.  App.  241,  74  S.  W.  58. 
it  was  held  that  the  blocking  of  a  street 
crossing  in  violation  of  a  municipiU  ordi- 
nance was  not  the  proximate  cause  of  in- 
juries sustained  to  one  by  falling  into  an 
open  drain  overgrown  with  grass  and  weeds, 
along  a  path  on  defendant's  right  of  way, 
used  by  tbe  public,  with  the  knowledge  and 
acquiescence  of  the  railroad  company,  for 
the  purpose  of  going  around  cars.  It  was 
itaid  that  "the  obstruction  of  the  crossing 
was  not  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  .any  new  in- 
dependent cause,  produced  the  accident 
which  resulted  in  plaintiff's  injury;  and 
hence  not  its  proximate  cause." 
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lected  in  notes  in  9  Ann.  Cas.  427;  Ann. 
Cas.  1912  D,  1106;  9  L.R.A.(N£.)  338. 
343;  and  36  Am.  St.  Rep.  817. 

The  statute  here  invoked  was  clearly  in- 
tended to  prevent  the  impeding  of  traffic 
by  providing  that,  except  for  limitad  peri- 
ods, a  strip  30  feet  wide  should  be  kept 
open  for  travel.  The  title  describee  the  act 
as  one  "to  prohibit  railroads  from  obstruct- 
ing public  highways  and  streets."  The  pro- 
aibitioo  in  full  reads:  "Each  and  ever; 
railroad  company,  or  any  corporation 
leasing  or  otherwise  operating  a  railroad, 
in  Kansas,  is  hereby  prohibited  from  allow- 
ing its  trains,  engines,  or  cars  to  stand  i 

A  railroad  company  does  sot,  by  ob- 
structing a  highway  with  an  engine  con- 
trary to  the  provisions  of  the  statute, 
become  liable  for  injuries  to  persons  at- 
tempting to  use  the  highway,  which  are 
caused  by  the  emission  of  steam  from  the 
engine,  if  stich  emission  does  not  result  from 
negligence,  or  have  any  relation  to  its 
wrongful  act.  Knchman  v.  Pere  Marquette 
R.  Co.  138  Mich.  341,  65  L.RJt.  666,  99  N. 
W.  277. 

The  question  of  proximate  cause  is  for 
the  jury  where  it  appears  the  plaintiff  was 
injured  by  the  sudden  movement  of  the 
train  while  attempting  to  climb  over  or  be- 
tween the  cars  which  were  obstructing  the 
crossing  in  violation  of  the  statute  or  ordi- 
nance. Rauch  T.  Lloyd  &  Hill,  31  Pa.  358, 
72  Am.  Dee.  747;  Pennsylvania  R.  Co.  v. 
Kelly,  31  Pa.  372;  Chicago,  R.  I.  &  G.  R. 
Co.  V.  Johnson,  101  Tex.  422,  108  S.  W.  964. 

Accordingly  it  was  held  that  defendant 
is  not  entitled  to  an  instruction  in  such  a 
case,  that  the  violation  of  the  ordinance 
forbidding  the  blocking  of  the  street  could 
not  have  been  the  proximate  causa  of  plain- 
tiff's injuries.  Chicago,  R.  I.  &  0.  Co.  t. 
Johnson,  supra;  Texas  ft  X.  O.  R.  Co.  v. 
Bean.  66  Tex.  Civ.  App.  341,  119  8.  W.  328. 

It  was  urged  in  the  cases  cited  above  in 
the  last  two  propositions  that  it  was  the 
movement  of  the  cars,  and  not  the  unlawful 
obstruction,  that  was  the  proximate  cause 
of  the  injury,  but  it  was  said  that  the  two 
acts  of  negligence  were  not  separable. 

And  so  in  the  following  cases  it  has  been 
held  that  such  two  charges  of  negligence 
are  not  separable  in  the  sense  that  onl^  one 
would  be  the  proximate  cause  of  the  Injury; 
taken  together  they  constitute  a  sufficient 
allegation  of  negligence  as  against  a  gen- 
eral demurrer.  ■Burger  v.  Missouri  P.  R. 
Co.  112  Mo.  238,  34  Am.  St.  Rep.  379.  20  S. 
W.  439;  Lake  Erie  A  W.  R.  Co.  v.  Mackey, 
53  Ohio  St.  370.  29  L.R.A.  7S7,  53  Am.  St. 
Rep.  641,  41  N.  E.  980. 

In  Pennsylvania  R.  Co.  v.  Kelly^  91  Fa. 
372,  in  which  a  child  undertook  to  pasa 
under  a  train  standing  across  a  street,  and 
was  injured  by  the  negligent  starting  of 
the  cars  before  he  had  passed  through,  the 
court  said:  "Now  adjust  the  acts  of  stop- 
ping and  starting  ever  so  nicely  to  the 
maxim  cauaa  prosdma,  and  not  a  step  of 
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upon  any  public  road  within  |  mile  of  any 
incorporated  or  unincorporated  city  or 
town,  station,  or  flag  station,  or  upon  any 
erOBSihg  or  street,  to  exceed  ten  minutes  at 
any  one  time  without  leaving  an  opening 
in  the  traveled  portion  of  the  public  road, 
street,  or  crossing  of  at  least  30  feet  ia 
width."   Gen.  Stat.  1909.  S  7142. 

Evidently  the  purpose  of  the  statute  wa9 
to  prevent  obstacles  to  travel,  not  to  sight; 
the  injury  in  the  mind  of  the  legislature 
was  that  resulting  from  delay  in  crossing, 
not  from  collisions  with  a  moving  train, 
la  Corley  v.  Atchison,  T.  &  S.  F.  R.  Co.  90 
Kan.  70.  133  Pae.  665,  decided  at  this  sit 

advance  is  taken  by  the  defense,  for  the 
company  are  equally  liable  for  both  causes. 
If  you  say  it  was  the  starting,  and  not  the 
stopping,  of  the  cars,  that  did  the  mischief, 
the  question  of  plaintiff's  negligence  in  suf- 
fering his  son  to  be  under  them  is  still  in 
the  case,  but  you  have  made  no  progress  in 
the  defense,  because  if  there  was  wrong  in 
the  start,  the  company  are  as  responsible 
for  it  as  for  any  wrong  in  the  stop.  The 
nature  of  the  case,  however,  does  not  admit 
of  this  nice  distinction.  The  conduct  of 
that  train  of  cars  was  one  thing, — in- 
trusted as  a  special  duty  to  one  man, — and 
if  his  mismanagement  injured  the  plaintiff, 
without  fault  on  the  plaintiff's  part,  the 
Cfflnpany  are  liable  for  it.  To  split  such  a 
single,  simple,  individual  cause  into  two 
causes,  and  to  christen  them  proxitiut  and 
remota,  is  to  embarrass  ourselves  unneces- 
sarily, and  to  obstruct  the  course  of  justice.*' 
In  Lake  Erie  &  W.  R.  Co.  v.  Mackey.  .i3 
Ohio  St.  370,  29  L.R.A.  757,  53  Am.  St.  Rep. 
641,  41  N.  E.  980.  the  court  said  in  affirm- 
ing this  doctrine:  "Nor  are  the  two  negli- 
gent acts  independent  of  each  other.  Both 
concur  in  constituting  an  aet  of  negligence. 
vis.,  the  negligent  starting  of  a  train  negli- 
gently, and  unlawfully  oratrueting  a  street 
crossing." 

In  Burger  v.  Missouri  P.  R  Co.  112  Mo. 
238,  34  Am.  St.  Rep.  379,  20  S.  W.  439.  it 
was  objected  that  the  petition  showed  no 
causal  connection  between  the  act  of  ob- 
structing the  crossing  and  the  injury  to  the 
plaintiff;  that  the  moving  of  the  train  wa;4 
the  proximate  causa  of  tne  injury,  and  no 
negligence  in  doing  that  was  siatm,  but  the 
court  said :  "The  rule  that  the  caussl  con- 
nection between  the  negligent  act  and  the 
damage  may  be  broken  by'the  interposition 
of  an  independent,  responsible  human  sgencr 
cannot  be  applied  to  relieve  one  of  liability 
for  one  negligent  act  by  interposing  so- 
other, also  committed  by  himself.  Bnides, 
we  do  not  think  the  two  negligent  sets 
charged  in  this  petition  are  independ«it  of 
each  other.  .  .  .  The  negligent  and  mi- 
lawful  obstruction  of  the  street  continued 
until  the  negligent  starting  of  the  csrs 
commenced,  and  the  two  alleged  causes  of 
the  injury  were  not  separable,  in  t^e  sense 
that  one  only  would  be  the  proximate  cause 
of  the  damage."  ^  ■ 
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ting,  it  ia  decided  that  a  railway  company 
may  be  liable  for  injuries  due  to  the  ob- 
stouetion  of  viBion  by  objects  unnecessarily 
allowed  near  the  track.  The  principle  has 
been  applied  wliere  cars  have  been  so  left 
upon  A  side  track  as  to  produce  that  effect. 
Reed  y.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  74 
Iowa, '  188,  37  N.  W.  149.  See  however 
•Bruggeman  t.  Illinois  C.  S.  Co.  164  Iowa 
sgo.  134  N.  W.  1070;  Chicago  ft  A.  K.  Co. 
T.  Pearson.  184  III.  386.  SO  N.  E.  633;  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  Roberts,  3  Neb. 
(Unof.)  425,  91  N.  W.  707;  SelleclE  t.  Lake 
Shore  ft  H.  S.  R.  Co.  93  Mich.  375,  18 
L.R.A.  164,  53  N.  W.  556;  Kashville,  C.  ft 


was  properly  received  in  evidence  on  the 
isaue  of  negligence,  over  the  objection  that 
the  blocking  of  the  street  crossing  could  not 
have  been  the  proximate  cause  of  the  in- 
juries, apon  the  ground  that  the  blocking 
of  the  street  and  the  negligeht  starting  ol 
the  cars  in  motion  were  so  interwoven  as  to 
constitute  an  inseparable  act  of  negligence, 
that  it  would  be  improper  to  attempt  to 
separate  them  and  to  inquire  whether  either 
alone  was  the  proximate  cause. 

In  Denver,  T.  ft  G.  R,  Co.  v.  Robbins,  2 
Colo.  App.  313,  30  Pac.  261.  434,  and  Lind- 
ler  T.  Southern  R.  Co.  84  S.  C.  636.  66  S.  E. 
005,  the  court,  without  discuBsion,  treated 
the  occupation  of  three  fourths  of  a  street 
crossing  by  two  locomotives  facing  each 
other  as  a  violation  of  a  municipal  ordi- 
nance forbidding  the  stopping  or  standing 
of  trains  upon  a  street  crossing,  and  to  con- 
stitute negligence. 

A  railroad  company  which  leaves  its  cars 
standing  in  the  highway  is  guilty  of  a  vio- 
lation of  the  statute  prohibiting  obstructing 
of  highway  crossings,  notwithstanding  it 
leaves  a  portion  of  the  traveled  roadway 
open  for  the  passage  of  teams.  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Kitley,  118  Ind.  162. 
20  N.  E.  727. 

In  Peterson  v.  Chicago  ft  W.  M.  R.  Co. 
04  Mich.  621,  31  N.  W.  548,  the  court  af- 
firmed a  charge  to  the  jury  to  the  effect  that 
if  they  found  that  the  car  stood  upon  or  so 
near  the  usual  traveled  part  of  the  crossing 
that  teams  could  not  cross  the  track  on  the 
usual  crossing  without  the  wheels  or  the 
whifiletrees  coming  in  contact  with  the 
car,  and  that  the  car  had  stood  there  at  one 
time  for  more  than  five  minutes,  the  period 
designated  in  the  statute,  it  amounted  to 
an  obstruction  of  the  highway. 

It  cannot  be  said,  as  a  matter  of  law,  that 
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St  L.  R.  Co.  T.  WitherspooD.  112  Tenn.  128, 
78  8.  W.  1062.  The  violation  of  a  law  may 
be  evidenoe  of  negligence,  even  in  a  situa- 
tion where  it  could  not  actually  constitute 
negligence.  Union  F.  R.  Co.  v.  McDon- 
ald, 152  U.  S.  262,  14  Sup.  Ct.  Rep.  619, 
38  L.  ed.  434;  note  in  9  Ann.  Cas.  431. 
Thus,  upon  an  issue  whether  or  not  cars  so 
placed  as  to  obstruct  vision  at  a  crossing 
were  necessarily  and  properly  ttiere,  the 
fact  of  the  violation  of  the  statute  here  in- 
volved might  have  evidential  value.  Here, 
however,  no  question  was  presented  of  neg- 
ligence in  the  obstruction  of  the  view,  apart 
from  the  statute.   The  plaintiff  relied  upon 

an  opening  between  the  cars  of  16  feet  or 
more  in  width  of  the  traveled  portion  did 
not  iSbstruct  the  highway,  where  the  high- 
way crossed  the  railroad  at  an  angle  less 
than  45  d^rees,  and  in  order  to  pass  be- 
tween the  cars  it  was  necessary  to  deviate 
from  the  traveled  way  and  to  cross  the 
track  at  nearly  right  angles  thereto.  Young 
V.  Detroit,  G.  H.  ft  M.  R.  Co.  66  Mich.  430, 
23  N.  W.  67. 

In  Lawless  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
65  Mich.  202,  32  K.  W.  790,  it  was  held  that 
the  court  could  not  as  a  matter  of  law  say 
that  it  was  negligent  to  leave  cars  standing 
within  the  limits  of  the  highway  on  either 
side  for  a  longer  period  than  that  provided 
by  the  statute  for  the  obstructing  of  high- 
way crossings,  leaving  a  space  between  the 
cars  of  about  22  feet,  there  being  evidence 
tending  to  show  that  a  jpart  of  the  one  car 
extended  over  the  plankmg  slightly,  which 
was  14  feet  wide,  it  appearing  that  the 
planking  was  the  only  part  of  the  highway 
used  or  practicable  for  crossing,  and  that 
the  injury  was  caused  when  plaintiff's  horse 
became  freightened  at  the  ears,  and,  shying 
to  the  side,  brought  the  sleigh  in  which 
plaintiff  was  riding  against  the  car  standing 
nearest  to  the  planking. 

The  court  cannot,  as  a  matter  of  law,  say 
that  because  an  engine  was  within  the  limits 
of  the  highway  it  obstructed  the  crossing 
within  the  meaning  of  the  statute  which 
provides  that  the  railroad  company  shall 
not  "obstruct  any  public  highway  or  street 
by  cars  or  trains  for  more  than  five  minutes 
at  any  one  time."  Hincbman  v.  Pere  Mar- 
quette R.  Co.  136  Mich.  341,  65  L.R.A.  653, 
99  N.  W.  277. 

Accordingly,  It  was  h»ld  in  the  above 
ease  that  the  mere  fact  that  an  engine  ia 
within  the  limits  of  the  highway  more  than 
five  minutes  does  not  make  its  presence 
wrongful,  fao  as  to  charge  its  owner  with 
responsibility  for  injuries  caused  by  steam 
emitted  from  it,  regardless  of  the  question 
of  negligence,  if  it  does  not  obstruct  the 
highway  under  a  statute  forbidding  the  ob- 
struction of  any  street  or  highway  by  ears 
or  trains  for  more  than  five  minutes  at  any 
one  time.  Ibid. 

The  mere  fact  that  a  locomotive  extended 
into  the  street  for  some  distance  for  a  longer 
period  than  five  minutes  in  violation  of  a 
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And  in  Texas  ft  N.  O.  R.  Co.  y.  Bean, 
55  Tex.  Civ.  App.  341,  119  S.  W.  328,  it 
was  held  in  an  action  a^inst  a  railritad 
company  for  personal  injuries  alleged  to 
have  resulted  from  a  defendant's  negligence 
in  the  mismanagement  of  its  train  by  block- 
ing the  street  crossinig;  in  violation  of  the 
ordinance,  and  negligently  starting  the 
train  without  warning  of  any  kind  while 
plaintiff  was  attemptmg  to  cross  between 
the  cars,  that  the  oi^inance  prohibiting  the 
obstruction  of  the  crossing  under  a  penalty 
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the  Tiolatitm  of  the  law  u  conititating  neg- 
ligrace  in  and  of  itself. 

The  jniy  were  instructed  that  the  fatiura 
to  maintain  a  flagman  was  negligence  if 
the  company  had  actual  notice  of  the  pas- 
sage of  the  ordinance,  or  in  the  exercise  of 
ordinary  care  should  have  known  of  it, 
prior  to  the  accident.  The  injuiy  occurred 
November  S,  1910t  The  ordinance  was  pub- 
lished Norember  2,  1910,  and  purported  to 
take  effect  at  that  time.  The  jury  found 
that  the  defendant  first  bad  actual  notice 
of  it  on  November  12,  1910.  The  statute 
imposes  no  restriction,  and  it  rests  with 
the  body  passing  the  ordinance  to  determine 

statute  making  it  a  misdemeanor  for  one  in 
charge  of  a  locomotive,  train,  or  car  wil- 
fully to  obstruct  any  farm  or  higbway 
crossing  for  a  longer  period  than  five  min- 
utes, does  not  as  a  matter  of  law  make  a 
railroad  company  guilty  of  negligence  per 
99,  in  an  action  to  recover  damages  for  per- 
sonal injuries  by  one  who,  while  working 
upon  the  track,  was  injured  by  a  horse 
which  became  frightened  at  the  locomotive, 
as  the  driver,  without  being  delayed,  at- 
tempted to  drive  in  front  of  the  locomotive 
on  reaching  the  crossing.  Burns  v.  Dela- 
ware &  H.  R.  Co.  110  App.  Div.  502,  06  N. 
Y.  Supp.  609.  The  court  SEud:  "There  was 
clearly  enough  room  .  .  .  for  the  pass- 
age of  an  ordinary  vehicle  in  front  of  the 
engine.  Viewing  the  matter  in  its  most 
favorable  light  to  the  plaintiff,  there  is  a 
question  of  fact  to  be  submitted  to  the  jury 
whether  this  engine  obstructed  the  sticct, 
and  whether  it  was  a  wilful  obstruction, 
and  whether  such  obstruction  caused  the  in- 
jury." 

In  Crowley  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  122  Wis.  287,  99  N.  W.  1016,  it  was  held 
that  a  nonsuit  was  properly  granted  in  an 
action  to  recover  for  injuries  alleged  to  have 
been  caused  by  plaintiff's  horse,  which  be- 
came frightened  at  defendant's  locomotive 
alleged  to  have  obstructed  the  street,  rend- 
ering it  unsafe  for  travel,  in  violation  of  the 
city  ordinance  prohibiting  the  stopping  of 
any  trains  "across  any  street"  for  longer 
than  a  certain  time,  upon  the  ground  that 
no  violation  of  the  ordinance  was  shown, 
where  it  appeared  that  the  engine  extended 
only  slightly  into  the  street. 


Effect  of  contributory  negligence. 

It  is  generally  held  that  the  fact  that  the 
defendants'  negligent  act  in  permitting  its 
train  to  atajii  across  the  public  highway, 
so  as  to  obstruct  passage  thereon,  may  have 
been  a  Tiolation  of  a  statute  or  ordinance, 
will  not  exclude  as  a  feature  of  the  case, 
the  contributory  negligence  of  plaintiff 
(McCollum  V.  Cleveland.  0.  C.  ft  St.  L.  R. 
Co.  154  Ind.  97,  55  K.  E.  1024;  Atagoon  T. 
Boston  ft  M.  R.  Co.  67  Vt.  177,  31  Atl.  156) ; 
and  so  in  the  following  cases  it  was  held  that 
t  lie  negligence  of  the  plaintiff  in  attempting 
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the  Ume  of  its  taking  effect.  Z]  Am.  t 
Eng.  Ene.  Law,  997.  There  is  some  conflict 
in  the  authorities  regarding  the  necessity  for 
publishing  an  ordinance  ezGq;)t  when,  as  in 
thie  state,  it  is  required  statute  [iS 
Cyc.  860,  391,  892),  but  apparently  none  as 
to  the  pown-  of  the  municipality  to  make 
it  effective  immediately  upon  publication. 
Such  an  ordinance  as  that  here  involved  liu 
the  force  of  law,  and,  like  a  statute,  im- 
poses an  obligation  regardless  of  any  ques- 
tion of  actual  notice,  or  of  constructive  no- 
tice baaed  upon  opportunity  for  informa- 
tion, notwithstanding  the  hardship  tbit 
may  sometimes  result. 

to  cross  between  cars  was  the  proximate 
cause  of  the  injury  so  as  to  preclude  re- 
covery, although  the  train  had  unlawfully 
blocked  the  crossing.  Curtis  v.  St.  Louis  k 
S.  F.  R.  Co.  96  Ark.  394,  34  LJLA.(N.S.) 
406,  131  S.  W.  947,  Ann.  Cas.  1912  B,  S&o  ; 
Wick  V.  Central  of  Georgia  R.  Co.  11  Ga. 
App.  323,  75  S.  E.  162. 

In  Curtis  v.  St.  Louis  ft  S.  F.  R.  Co.  06 
Ark.  394,  34  L.R.A.(N.S.)  466,  131  S.  W. 
947,  Ann.  Caa.  1912  B,  685,  the  court  8ai<l: 
"It  has  been  repeatedly  held  by  this  court 
that,  though  the  defendant  may  be  guilty  of 
negligence  and  of  a  violation  of  law,  still 
the  plaintiff  cannot  teegrer  if  his  own  neg- 
ligence contributed  proximately  to  the  hap- 
pening of  the  accident  which  caused  the 
injury." 

In  McCollum  T.  Cleveland,  C.  C.  ft  St.  L. 
R.  Co.  164  Ind.  97,  65  N.  E.  1024,  it  was 
held  that  one  who  was  injured  while  at- 
tempting to  cross  over  a  freight  train  which 
was  obstructing  the  street  in  violation  of  the 
statute  could  not  successfully  claim  that, 
on  account  of  its  unlawful  obstruction  of  the 
street,  the  injury  vras  ther^  wilfully  or 
intentionally  inflicted  by  tiie  defendant  up- 
on the  plaintiff,  so  as  to  render  the  de- 
fendant liable  notwithstanding  the  contrib- 
utory negligence  of  plaintiff. 

And  in  RuBsell  v.  Central  of  Georgia  R. 
Co.  supra,  it  was  held  that  if  the  only  em- 
ployee who  knew  of  the  perilous  position 
in  which  the  person  attempting  to  cross  had 
placed  himself  was  a  watchman  at  the  cross- 
ing, no  recovery  can  be  had,  unless  it  ap- 
pears that  the  watchman  was  so  situated, 
after  he  knew  of  the  dangerous  position  in 
which  the  person  was  placed,  that  he  could 
have  signaled  the  eiir^iueer  or  other  em- 
ployees in  control  of  tiie  train's  moveraents. 
and  thus  have  prevented  injury  to  the  party 
attempting  to  cross,  and  Uiat  he  failed  to 
give  such  signal,  or  that  he  gave  the  signal 
and  it  was  disregarded. 

In  Andrews  t.  Central  R.  ft  Bkg.  Cj.  8( 
Ga.  192,  10  L.R.A.  58,  12  S.  E.  213.  it  was 
said:  'Though  a  standing  railway  train 
be  an  unauthorized  obstruction  of  a  public 
crossing,  a  person  attempting  to  pass  be- 
tween the  cars  by  climbing  over  uie  plat- 
form and  bumpers,  if  injured  .  .  .  can- 
not recover  unless  the  engineer,  conductor, 
or  some  other  person  having  control  of  the 
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Finding  were  made  to  the  effect  th^t  the 
poaition  of  one  of  the  freight  cars  obscured 
the  view  of  the  track  so  that  the  front  of 
the  automobile  was  on  the  track  before  the 
driver  was  able  to  see  the  engine.  In  some- 
what similar  situations  it  has  been  held 
that  the  question  whether  the  exercise  of 
due  diligence  required  the  traveler  to  atop, 
as  well  as  to  look  and  listen,  is  a  question 
for  the  jury.    Atchison.  T.  4  S.  F.  R.  Co. 

Hague,  54  Kan.  284,  4o  Am.  St.  Rep.  278, 
38  Pac.  257;  Chicano.  R.  I-  &  P.  R-  Co.  v. 
Williams,  56  Kan.  333.  43  Pac.  246,  11  Am. 
Neg.  Cas.  545;  Chicaj;o,  R.  I.  &.  P.  R.  Co. 
V.  Hinds,  56  Kan.  753,  44  Pac.  993.   In  ex- 


ceptional cases  the  court  has  declared  the 
failure  to  stop  to  be  negligence  as  a  matter 
of  law.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wil- 
lej,  eo  Kan.  819,  58  Pac.  472,  6  Am.  Neg. 
Rep.  515;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Pal- 
mer, 61  Kan.  860,  60  Pac.  736;  Missouri,  K. 
&  T.  R.  Co.  V.  Jenkins,  74  Kan.  487,  87  Pac. 
702;  Id.  79  Kan.  17,  98  Pac.  208.  Even 
if  it  should  be  held  that  the  findings  show 
that  the  driver  was  negligent  as  a  matter 
of  law,  a  judgment  for  the  defendant  would 
not  necessarily  result;  no  pvrsonal  negli- 
gence on  the  part  of  the  plaintiff  is  found, 
and  she  is  not  responsible  for  the  manner 
in  which  her  husband  handled  the  car. 


train's  movements  knew  of  his  attempt  to 
cross,  or  had  notice  of  his  exposure  to 
danger."  To  the  same  effect  Russell  v. 
Central  of  Georgia  R.  Co.  119  Oa.  705,  46 
S.  G.  858, 

In  Cleveland,  G.  0.  &  St  L.  R.  Co.  t. 
Tauer,  176  Ind.  621,  39  L.R.A.(N.S.)  20, 
f)6  N.  E.  758,  it  was  held  that  a  complaint, 
to  hold  a  railroad  company  liable  for  in- 
jury to  property  by  flre  because  of  its  un- 
lawful obstruction  of  a  highway  crossing 
BO  as  to  delay  the  fire  apparatus,  is  in- 
BuHlciont  if  it  does  not  show  freedom  from 
negliirpnce  on  the  part  of  complainant, 
bringing  about  the  flre,  contributing  to  its 
8pro.id,  or  in  removing  ^oods,  for  which 
purpose  a  general  allegation  that  the  loss 
was  the  proximate  result  of  defendants'  acts 
is  not  sufficient. 

In  an  action  for  injuries  to  plaintiff's 
health  by  reason  of  defendant  blocking  the 
highway  crossing  for  a  longer  period  than 
that  provided  by  the  statute,  in  which 
plaintifT  testified  that,  after  having  waited 
about  half  an  hour  in  the  cold  and  rain,  he 
was  taken  with  a  chill;  that,  notwithstand- 
ing this,  he  continued  to  wait  in  the  rain 
for  three  quarters  of  an  hour  longer, — the 
court  said  that  plaintiff  "was  justified  in 
momentarily  expecting  that  the  servants  of 
the  company  would  remove  the  obstructing 
train  from  across  the  highway,  so  that  he 
might  pursue  his  journey  home ;  and  it  does 
not  lie  with  the  company  to  say  that  he 
should  have  yielded  to  its  unlawful  and  ar- 
rogant conduct,  and  sought  shelter  gainst 
the  inclemency  of  the  weather."  The  re- 
port of  the  case  b)iows,  however,  that  the 
trial  court  instructed  for  the  defendant  to 
the  effect  that  if  the  jury  believed  from  the 
evidence  that  plaintiff  was  in  easy  reach  of 
public  or  other  houses,  wherein  he  could 
have  protected  himself  from  exposure  during 
the  time  the  track  was  obstructed,  and  neg- 
lected to  avail  himself  thereof,  then  he  was 
guilty  of  contributory  nepligence,  and  could 
not  recover.  Louisville,  X.  O.  t  T.  R.  Co. 
T.  Durfree.  69  Miss.  439,  13  So.  697. 

Miscellaneous. 

In  Depow  v.  Chicago  &  N.  W.  R.  Co.  151 
Wis.  109,  138  N.  W.  42,  it  was  held  in  an 
action  to  recover  injuries  sustained  by  the 
47  LJUL(N.S.) 


blocking  of  a  street  crossing,  that  a  munici- 
pal ordinance  forbidding  the  blocking  of 
street  crossings,  without  designating  any 
time  limit  upon  which  ears  may  remain  up- 
on a  crossing,  must  be  construed  to  relate 
to  an  unnecessary  stop  upon  a  street  cross- 
ing or  a  necessary  stop  prolonged  for  an 
unreasonable  or  unnecessary  length  of  time, 
upon  the  ground  that  it  cannot  be  presumed 
that  the  ordinance  was  intended  to  interfere 
with  or  prevent  the  ordinary,  usual,  and 
careful  operation  of  railroad  trains. 

One  who  attempts  to  eross  a  railroad 
track  by  climbing  over  a  car  which  had 
stood  at  the  crossing  longer  than  the  law 
allowed  is  not  a  trespasser.  Lake  Erie  & 
W.  R.  Co.  V.  Mackey,  63  Ohio  St.  370.  29 
L.R.A.  7fi7,  63  Am.  St.  Rep.  641,  41  N.  E. 
980. 

One  who  goes  upon  a  railroad  track  in  an 
attempt  to  go  around  a  train  that  is  unlaw- 
fully obstructing  the  crossing  is  not  a  tres- 
passer though  he  is  eompell^  to  go  outside 
the  street  lihiita  to  do  so.  Kurt  v.  i:4Lke 
Shore  ft  M.  S.  R.  Co.  127  App.  Div.  838. 
Ill  N.  Y.  Supp.  859,  affirmed  without  opin- 
ion in  194  N.  Y.  598,  88  N.  E.  1122. 

In  Littlejohn  v.  Richmond  &  D.  R.  Cn  49 
S.  C.  12,  26  S.  E.  967,  2  Am.  Neg.  Rep.  456, 
it  was  held  that  a  railroad  company  that 
obstructs  a  highway  for  a  longer  time  than 
that  permitted  by  the  statute  becomes  a 
trespasser,  and  u  estopped  from  saying 
that  one  who  attonpts  to  climb  over  its  cars 
for  the  purpose  of  crossing  the  track  is  a 
trespasser. 

The  rule  in  the  above  case  is  not  affected 
by  a  statute  making  the  railroad  company 
liable  to  a  penalty  and  for  all  damages 
arising  to  any  person  from  an  obstruction, 
where  it  permits  its  cars  to  remain  upon  or 
across  a  public  highway  for  a  longer  period 
than  five  minutes  after  notice  to  remove 
the  cars.  Walker  v.  Southern  R.  Co.  77  S. 
C.  161,  67  S.  E.  764,  12  Ann.  Cas.  591. 

Evidence  tending  to  show  that  the  rail- 
road company  knowingly  violated  a  city 
ordinance  by  permitting  its  engines  to  stand 
upon  the  street  crossing  an  unreasonable 
length  of  time,  emitting  steam,  with  no  one 
in  charge  of  them,  will  entitle  one  suffering 
injury  resulting  tJierefrom  to  recover  puni- 
tive damages.  Lindler  t.  Southern  R.  Co. 
84  S.  C.  636,  66  S.  S.  996.  A.  UK. 
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Williams  r.  Within^on,  88  Kan.  809,  120 
P«c.  1148. 

We  conclude  tliat  tbe  findings  did  not  re- 
quire a  judgment  for  the  defendant.  It 
filed  a  motion  for  a  new  trial,  which  was 
not  passed  upon,  because  judgment  was  ren- 
dered  in  its  favor,  but  which  it  is  entitled 
to  have  allowed  for  reasons  already  stated. 
The  plaintiff  filed  no  motion  for  a  new 
trial,  but  has  argued  questions  regarding 
tlie  rulings'  made  against  her;  these  have 
been  passed  upon  because  they  will  neces- 
sarily arise  again  in  the  further  proceed- 
ings. Moreover  in  tbe  unusual  situation 
presented,  one  of  the  special  findings  hav- 
ing been  set  aside,  it  sevms  proper  that  a 
new  trial  should  be  ordered  bj  this  court 
Tbe  finding  of  the  jury  that  the  beU  was 
rung  as  the  engine  approached  the  crossing 
covers  a  distinct  issue,  and  is  not  affected 
hy  any  ruling  held  to  he  erroneous.  It 
should  therefore  stand  as  an  eBtablished 
fact  of  the  case.  Civ  Code,  §  307  (Gen. 
Stat.  1909,  §  f>001);  McCuIlough  v.  S.  J. 
Kayde  Contracting  Co.  82  Kan.  734,  738, 
109  Pac.  176.  Tlie  plaintiff  complains  of  an 
instruction  regarding  tlie  weiglit  of  testi- 
mony with  reference  to  this  matter,  but  as 
it  stated  a  proposition  of  law  which  has 
been  approved,  and  was  applicable  to  a  part 
of  the  evidence,  and  as  no  amplification 
was  asktfd,  we  do  not  think  it  can  he  re- 
garded as  a  ground  for  setting  aside  the 
finding. 

The  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  herewith. 

All  the  Justieea  concur. 

Petition  for  rehearing  denied. 


MAINE  SUPREME  JUDICIAL  COURT. 
BENJAMiy  F.  WARNER 

V. 

MAINE  CENTRAL  RAILROAD  COM- 
PANY. 


GEORGE  B.  WARNER 

V. 

SAME. 

(_  Me.  — ,  88  AH.  403.) 

Evidence  —  report  by  agent  —  admis- 
sion —  admiKslbility. 
A  r^ort  by  a  station  agent  to  the  gen- 
eral manager  of  a  railroad  on  the  day  after 


a  fire  had  occurred  at  his  station,  in  which 
he  states  the  cause  of  the  firt>  to  have  been 
sparks  from  a  locomotive,  is  not  admissi- 
ble against  the  railroad  company  in  an  ae 
tion  to  bold  it  liable  for  the  loss. 

(October  8,  1913.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  An- 
droscoggin County  made  during  the  trial 
of  consolidated  actions  brought  to  recover 
damages  to  property  by  fire  alleged  to  have 
been  caused  by  sparks  from  defendant's  lo- 
comotive, which  resulted  in  verdicts  for 
plaintiffs.'  Sustained. 
The  facts  are  stated  in  tbe  opinion. 
Messrs.  White  &  Carter,  for  defendant: 
The  letter'  written  by  Edward  J.  Hayes 
is  inadmissible. 

Bennett  v.  Talbot,  90  He.  229>  SS  Atl. 
112;  Fidelity  ft  C.  Co.  v.  Haines.  49  C.  C. 
A.  379,  111  Fed.  337;  Ilazeltine  v.  Millir. 
44  Me.  177;  Boston  &  M.  R.  Co.  v.  Ordwav. 
140  Mass.  610,  5  N.  E.  027;  Fairlic  v.  Has 
tings,  10  Yes.  Jr.  123;  Louisville  &.  N.  It. 
Co.  V.  Hill,  115  Ala.  334,  22  So.  ICS:  Wei 
lington  v.  Boston  &  M.  R.  Co.  158  Ma>>. 
185,  33  N.  K  393;  McDonough  v.  Bostcm 
Elev.  R.  Co.  191  Mass.  509,  78  N.  E.  141: 
Bachant  v.  Boston  k  M.  R.  Co.  187  ilass. 

392,  105  Am.  St.  Rep.  408,  73  N.  E.  «42: 
Robinson  v.  Fitehburg  ft  W.  R.  Co.  7  Gray. 
92;  VicksbuT^  ft  M.  R.  Co.  v.  O'Brien,  ll!) 
U.  S.  90,  30  L.  ed.  299,  7  Sup.  Ct.  Rep.  118: 
Heath  v.  Jaquith,  68  Me.  433;  Williamsop 
V.  Cambridge  R.  Co.  144  Mass.  148,  10  N. 
E.  790;  Chicago,  St.  P.  M.  ft  O.  R.  Co.  v. 
Bryant,  13  C.  C.  A.  249.  27  U.  S.  App.  681. 
65  Fed.  969;  Merrow  T.  Goodrich,  92  Mv. 

393,  69  Am.  St.  Rep.  512,  42  Atl.  797: 
Robinson  v.  Old  Colony  Street  R.  Co.  189 
Mass.  694,  76  N.  E.  190;  Mobile  ft  M.  R. 
Co.  T.  Ashcraft.  48  Ala.  15;  Franklin  Bank 
V.  Steward,  87  Me.  619;  Partridge  t.  White, 
59  Me.  564;  Carroll  v.  East  Tennessee  R. ' 
Co.  82  Ga.  452,  6  L.R.A.  214,  10  S.  E.  163: 
Carpenter  v.  Chicago.  R.  I.  ft  P.  R.  Co.  12'i 
Iowa,  94,  101  N.  W.  758;  Pratt  Ogdou- 
burg  ft  L.  C.  R.  Co.  102  Mass.  557:  Grand 
Trunk  R.  Co.  v.  Nichol,  18  Mich.  170:  At- 
chison, T.  ft  S.  F.  R.  Co.  V.  Parker.  S  C. 
C.  A.  220,  12  U.  S.  App.  132,  66  Fed.  595; 
St.  Louis  ft  S.  F.  R.  Co.  v.  Barger.  52  .Ark. 
78,  20  Am.  St.  Rep.  155.  12  S.  W.  156: 
Cook  V.  Whitfield,  41  Miss.  541:  Wood 
River  Bank  t.  Kelley,  29  Neb.  590,  4G  N. 
W.  86}  Lane  y.  Bryant,  9  Gray,  245.  6!) 
Am.  Dec.  282;  Mortimer  v.  M'Callati.  6 


Xote.  Admtasibilttif  of  reports  by 
agent  or  employee  to  employer  to 
prove  fact  fn  iwue. 

This  subject  was  covered  1^  noto  to  Atohi- 
wn,  T.  ft  S.  F.  R.  Co.  t.  Burks,  18  L.RJ^. 
47  L.R.A.{N.S.) 


(N.S.)  231.  flupplcmented  bv  note  to  Con- 
ner V.  Seattle.  R.  ft  S.  R.'Co.  25  L.R.A. 
(N^.)  930,  and  only  cases  decided  since  tb» 
preparation  of  the  supplementing  note  are 
here  cited. 
As  to  admissibility  of  insurance  ,Bgent's 
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MeeB.  &  W.  58,  9  L.  J.  Exch.  N.  S.  73,  4 
Jur.  172;  Craig  v.  Gilbretb,  47  Me.  416; 
Franklin  Bank  v.  Cooper,  39  Me.  642; 
Richstain  v.  Washington  Mills  Co.  157 
Mass.  538,  32  N.  E.  90S;  Blight  v.  Ashley, 
Pet.  C.  C.  15,  Fed.  Cas.  No.  1,541;  North 
Hudson  County  H.  Co.  v.  May,  48  N.  J.  L. 
401.  5  Atl.  278,  9  Am.  Neg.  Cas.  559;  Berry 
V.  Reed,  53  Me.  487;  Lime  Rock  Bank  v. 
llewett,  52  Me.  531 ;  Geary  v.  Stevenson, 
IGO  Mass.  23,  47  N.  E.  508;  Mott  v.  De- 
troit, G.  H.  A  M.  R.  Co.  120  Mich.  127, 
79  X.  W.  3;  Vicksburg  &  M.  R.  Co.  v.  Put- 
nam, 118  U.  S.  545,  30  I*  ed.  257,  7  Sup. 
Ct.  Rep.  1;  United  States  v.  Boyd,  5  How. 
■in,  12  L.  ed.  36;  Armil  v.  Chicago,  B.  &. 
Q.  R.  Co.  70  Iowa,  130,  30  N.  W.  42;  Bierce 
V.  Stocking,  11  Gray,  174;  Turner  v.  Phoenix 
Ins.  Co.  65  Mich.  236,  21  N.  W.  326; 
Blitch  V.  Central  R.  Co.  76  Ga.  333,  2  Am. 
Xeg.  Caa.  392;  Whittemore  v.  Wentworth, 
76  Me.  20;  Gilmore  T.  Mittineague  Paper 
(-0.  169  Mass.  471,  48  N.  K.  623;  Atchison, 
T.  k  S.  F.  R.  Co.  V.  Osborn,  58  Kan.  768, 
'il  Pac.  286;  Houston  &  T.  R.  Co.  v.  La- 
forge,  —  Tex.  CiT.  App.  — ,  84  S.  W.  1072; 

memoranda  or  letters  as  to  policies  and 
risks,  see  note  to  Cumminga  v,  Penn^lva- 
nia  F.  Ins.  Co.  37  L.R.A.(N.S.)  1169. 

Some  courts  have  admitted  in  evidence 
such  reports  for  the  purpose  of  affecting  the 
principal  with  notice  of,  and  to  establish 
BgaiDi^  him,  relevant  facts  and  existing 
ponditions  leading  up  to  the  cause  of  ac- 
tion, while  others  nave  limited  the  pur- 
pose to  proving  notice;  in  either  case  the 
report  mxut  have  been  required  of  the  agent 
or  empl(^ee,  or  made  in  the  line  of  his 
duty.  See  notes  to  which  reference  is  made, 
supra. 

Conceding  the  relevancy  of  the  purpose 
of  the  proffered  evidence,  its  force  and  ef- 
fect, as  well  as  its  admissibility,  would  yet 
depend  upon  the  rule  of  evidence  by  which 
it  must  be  tested,  and  tbis  in  turn  would 
depend  upon  the  substance  of  the  i^prt  and 
the  surrounding  circumstances.  Thus,  in 
Wabher  v.  Maine  C.  R.  Co.,  the  court  dis- 

Eoaes  of  the  contention  that  the  report  was 
inding  upon  the  principal  as  an  admission, 
by  showing  that  it  was  merely  a  narrative 
of  a  past  transaction  with  the  agent's  opin- 
ion added;  of  the  contention  that  it  was 
part  of  the  rw  gmta^  by  pointing  out  that 
the  agent  had  no  part  in  the  transaction 
that  formed  the  basis  <rf  the  cause  of  ac- 
tion; and  of  the  assertion  that  the  agent 
was  required  to  make  the  report,  by  show- 
ing that  the  assertion  was  not  proved,  and 
even  if  it  had  been  proved,  no  question  of 
notice  was  involved,  since  the  report  wad 
made  after  the  alleged  accident:  and  for 
the  same  reason*  the  report  could  not  be 
admitted  to  show  the  relevant  facts  and 
conditions  existing  and  leading  up  to  the 
cause  of  action. 

In  Lemen  v.  Kansas  City  Southern  R.  Co. 
151  Mo.  App.  fill,  132  S.  W.  13,  an  action 
47  LJlJi.(N.S.). 


Morse  v.  Connecticut  River  R.  Co.  6  Gray, 
450;  Wormsdorf  v.  Detroit  City  R.  Co.  75 
Mich.  472,  13  Am.  St.  Rep.  453,  42  N.  W. 
1000;  Maxson  v.  Michigan  0.  R.  Co.  117 
Mich.  218,  76  N.  \V.  469. 

Mr.  Ralph  W.  Crockett,  for  plaintiffs: 
The  tetter  by  the  station  agent  to  the 
general  manager  was  admissible. 

Bumham  v.  Ellis,  39  Me.  319,  63  Am. 
Dec.  625;  16  Cyc.  1003,  1019;  Whitney  v. 
Wagener,  84  Minn.  211,  87  Am.  St.  Rep. 
351,  87  N.  W.  602;  Matzenbaugh  v.  People, 
104  111.  108,  88  Am.  St.  Rep.  134,  62  N.  E. 
646;  Griswold  v.  Gebbie,  126  Pa.  353,  12 
Am.  St.  Rep.  878,  17  Atl.  673;  Empire 
Mill  Co.  V.  Lovel],  34  Am.  St.  Rep.  275, 
note;  Lipscomb  v.  South  Bound  R.  Co.  65 
8.  C.  148,  43  S.  E.  388;  Morse  v.  C(Hmec- 
ticut  River  R.  Co.  6  Gray,  450;  Gott  v. 
Dinsmore,  111  Mass.  45;  Lane  Boston  ft 
A.  R.  Co.  112  Mass.  455;  Green  v.  Boston 
&  L.  R.  Co.  128  Mass.  221,  36  Am.  Rep. 
370;  McGenness  v.  Adriatic  Mills,  116 
Mass.  177;  Baltimore  &  O.  R.  Co.  v.  Camp- 
bell, 36  Ohio  St.  647,  38  Am.  Rep.  617; 
Weigleiy  t.  Kneeland,  18  App.  Div.  47.  45 

against  a  railroad  company  for  damages 
caused  by  the  burning  of  plaintiff's  barn, 
alleged  to  have  been  flred  by  sparks  from 
defendant's  engine,  the  report  of  the  con- 
ductor to  the  nearest  operator,  "Better  send 
your  section  gang  up  tae  road;  I  think  we 
set  something  on  fire  there;  better  send 
them  as  far  as  the  bridge  for  it  may  be 
that/'  was  held  admissible  as  in  the  nature 
of  an  '  admission  that  the  locomotive  had 
started  the  fire,  the  report  having  been  made 
as  soon  as  the  conductor's  train  reached 
the  station,  and  within  fifteen  minutes  after 
it  had  passed  the  barn,  pursuant  to  a  cus- 
tom of  train  men  "to  report  mishaps  and 
fires  set  out  by  their  trains  to  the  nearest 
operator  or  station  agent." 

In  Hilbcrt  v.  Spokane  International  R. 
Co.  20  Idaho,  64,  116  Pac.  1116,  It  was  held 
that  a  section  foreman's  report  made  shcnt- 
ly  after  the  fire  occurred,  giving  details  and 
stating  that  the  cause  of  the  fire  was  un- 
known, he  being  required  by  the  company 
to  make  such  reports,  was  admissible  on 
the  part  of  the  plaintiff  in  an  action  against 
the  company  for  damages  caused  by  the 
fire,  which  was  alleged  to  have  been  caused 
by  defendant's  negligence. 

In  an  action  against  a  carrier  for  the 
value  of  one  box  of  clothing,  where  it  was 
alleged  that  plaintiff  had  delivered  two 
boxes  to  defendant,  but  had  found  the  ship- 
ment one  box  short  at  destination,  a  nota- 
tion by  the  carrier's  agent  at  destination 
upon  the  bill  of  lading,  "one  case  short," 
made  within  the  scope  of  the  agent's  du^, 
was  admissible  as  an  admission  on  the  part 
of  the  defendant  that  it  had  failed  to  de- 
liver the  one  box  of  goods.  Dunie  t.  At- 
lantic Coast  Line  R.  Co.  161  N.  C.  620,  77 
S.  E.  766. 

And  in  a  suit  against  a  carrier  for  loss 
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N.  T.  Supp.  388 ;  McOowan  v.  Supreme  Ct. 
I.  O.  F.  104  Wis,  173,  80  N.  W.  603;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Seal,  4  Neb.  (Unof.) 
610,  94  N.  W.  956,  14  Am.  Neg.  Rep.  133; 
Atchison,  T.  &.  S.  P.  R.  Co.  v.  Consolidated 
Cattle  Co.  69  Kan.  Ill,  52  Pac.  71;  South- 
ern R.  Co.  T.  Railey  Bros.  26  Ky.  L.  Rep. 
53,  80  S.  W.  786;  Louisville  &  N.  R.  Co. 
V.  Brown,  28  Ky.  L.  Rep.  772,  90  S.  W. 
667;  Crawford  v.  Southern  R.  Co.  50  S.  C. 
136,  34  S.  E.  80;  Hopkins  t,  Boyd,  18  Ind. 
App.  63,  47  N.  E.  480,  3  Am.  Neg.  Rep. 
644;  Chicago,  St.  L.  &.  P.  R.  Co.  v.  Wol- 
cott,  141  Ind.  267,  60  Am.  St.  Rep.  320,  39 
N.  E.  451;  Wabash  R.  Co.  v.  Kelley,  163 
Ind.  119,  52  N.  E.  152,  54  N.  E.  752;  Al- 
quist  V.  Eagle  Iron  Works,  126  Iowa,  67, 
101  N.  W.  520;  Houston,  E.  &  W.  T.  R. 
Co.  V.  Campbell,  91  Tex.  651,  43  LuR.A. 
225,  45  S.  W.  2;  San  Antonio  &  A.  P.  R. 
Co.  T.  Bamett,  27  Tex.  Civ.  App.  498,  66 
8.  W.  474;  Western  U.  Teleg.  Co.  v.  Bare- 
foot, 97  Tex.  159,  64  L.R.A.  491,  76  S.  W. 
014;  Missouri,  K.  &  T.  R.  Co.  v.  Russell, 
40  Tex.  Civ.  App.  114,  88  S.  W.  379. 

Klnc  J.,  delivered  the  opinion  of  the 
court: 

These  actions  were  tried  together.  They 
were  brought  under  the  provisions  of  §  73, 
chap.  '52,  Revised  Statutes,  to  recover  dam- 
ages to  property  by  fire  alleged  to  have 
been  communieated  by  a  locomotive  engine 
of  the  defendant.  The  first,  that  of  Benja- 
min F.  Warner,  was  for  damage  to  the 
buildings  burned,  and  the  second,  that  of 

of  certain  cows  and  damage  to  others  in 
transit,  it  was  held  in  Quanah,  A.  ft  P.  R. 
Co.  V.  Galloway,  —  Tex.  Civ.  App.  — ,  154 
S.  W.  653,  that  a  notation,  on  the  expense 
bill,  "Eight  cows  more  or  less  stove  up,  and 
stiff  in  walking.  Some  few  skinned,  ap- 
parently caused  by  rough  handling,"  was 
admiBsible  i^inst  the  defendant,  after  it 
had  been  shown  that  the  carrier's  employee, 
in  making  the  notation,  acted  within  the 
scope  of  his  duties. 

In  Arizona  Powder  Co.  v.  Kellam,  13 
Ariz.  291,  114  Pac.  561,  where  defendant's 
manager  had  instructed  their  team  super- 
intendent to  value  a  freighting  outfit  which 
the  defendant  was  renting  from  plaintiff, 
and  to  make  a  memorandum  thereof,  the 
memorandum  so  made,  showing  that  a  chain 
which  the  plaintiff  claimed  was  never  re- 
turned was  inclnded  in  the  outfit,  was  ad- 
missible in  a  suit  to  recover  for  the  value 
of  several  items,  among  which  was  the 
chain,  as  against  defendant's  contention 
that  the  team  superintendent  had  no  au- 
thority to  bind  the  employer  by  his  memo- 
randum. 

Usually,  such  reports  are  treated  as  self- 
serving  declarations  when  offered  on  the 

f art  of  the  employer,  and  are  excluded  on 
hat  ground. 

Tn  Woods  V.  Toledo,  St.  L.  ft  W.  K.  Go. 
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George  B.  Warner,  for  damage  to  the  eoa- 
tents  of  the  buildings.  The  insurance  on 
the  buildings  having  been  paid,  the  jury 
deducted  the  amount  thereof  from  the  dam- 
ages to  the  buildings,  and  returned  a  yer- 
diet  in  that  suit  for  $600,  and  a  verdict  in 
the  other  suit  for  $2,300.  The  cases  ecnne 
before  the  law  court  on  defendant's  excep- 
tions and  motion  for  a  new  triaL  The 
chief  issue  at  the  trial  was  whether  the 
fire  was  communicated  by  the  defendant's 
locomotive  engine.  The  buildings  burned 
were  situated  at  Leeds  Junction  station,  so 
I  called,  northerly  of  the  defendant's  rail- 
road, and  about  80  feet  therefrom. 

Ernest  J.  Hayes,  the  first  witness  for  the 
plaintiff,  whose  house  was  situated  about 
60  feet  northerly  from  the  Warner  build- 
ings, testified  that  he  was  the  defendant'^ 
station  agent  at  Leeds  Junction,  and  tfaat 
on  the  day  after  the  fire  he  made  a  report 
of  it  to  the  defendant  by  letter,  as  he  sup- 
posed it  was  his  duty  to  do.  Thereupon, 
against  objection,  that  letter  was  admitted, 
as  follows: 

Leeds  Jet.,  Me.  Oct  7th.  '12. 
Morris  McDonald, 

Vice  President  4  Gen*l  Manager, 

Dear  Sir:  — 

For  your  information,  I  beg  to  report 
that  about  6:05  p.  ii.  last  night,  Mr.  G.  B. 
Warner  ran  over  to  my  house,  oalling  tfaat 
his  buildings  were  on  fire. 

Upon  going  out  on  my  piazza  I  saw 
flames  coming  up  from  the  east  sida  oi  the 

169  111.  App.  209,  where  a  carrier  was  sued 
for  damages  caused  to  horses  by  unreason- 
able delay  in  their  transportation,  it  was 
held  that  telegrams  sent  by  the  local  agent 
to  tlie  train  despatcher,  and  by  the  latter 
to  the  former,  relative  to  the  movements  of 
the  car  carrying  the  horses,  were  inadmis- 
sible on  the  part  of  the  d^endant,  on  the 
ground  that  th^  were  hears^  and  self- 
serving. 

In  an  action  against  a  railroad  company 
for  damages  for  injuries  allied  to  nave 
been  sustained  by  the  plaintiff,  caused  by 
being  pushed  off  a  moving  train  by  the  con- 
ductor, the  conductor  having  testified  deny- 
ing all  the  averments  as  to  what  happened, 
and  his  testimony  being  unimpeoched,  it 
was  error  to  admit,  for  the  purptMe  of  cor- 
roborating him,  his  written  statement  filed 
with  the  claim  department  of  his  employer, 
since  the  statement  was  self-serring.  C^ig^ 
ley  v.  Gulf,  C.  &  S.  F.  R.  Co.  —  Ter.  Cir. 
App.  — ,  142  S.  W.  633. 

An  entry  made  by  an  employee  of  the  de- 
fendant in  its  pay  roll  book  is  not  admis- 
sible as  evidence  for  the  defendant  in  on 
action  for  breach  of  an  employment  con- 
tract since  such  entry  would  be  a  self-serv- 
ing declaration.  Kaplan  t.  Lieberman,  80 
Misc.  226,  140  N.  Y.  Supp.  1010. 

J.  W.  X. 
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barn  roof,  went  over  and  opened  barn  door, 
saw  that  the  fire  was  on  top  of  hay,  which 
I  could  see  up  through  the  pitcliing  hole  in 
scaffolding,  and  could  also  see  that  the  east 
side  of  roof  had  a  10  or  12  foot  hole  burned 
through.  « 

In  an  hour  the  entire  building  was  flat, 
with  a  good  part  of  the  furniture  and  all 
store  goods,  aa  well  as  nearly  all  articles  of 
clothing,  burned,  also. 

The  damage  to  my  house  was  all  on  the 
end  and  side;  paint  being  badly  blistered. 
Also  two  apple  trees  and  two  elm  trees 
killed. 

From  appearances  and  past  cirenmstaneea 
of  the  same  kind,  when  the  statim  buildings 
were  catching  fire  frequently,  I  am  safe  in 
saying  that  Ex.  606  set  the  roof  of  Mr. 
Warner's  bam  on  fire. 

Yours  truly, 
E.  J.  Hayes,  Agent. 
Copy  to  F.  S.  Sanborn,  Supt 

We  are  of  opinion  that  the  letter  was 
both  incwapetent  and  prejudicial  to  tite  de- 
fendant, and  should  not  have  been  recelTed 
in  evidence. 

The  rule  governing  the  admission  of  dec- 
larations of  an  agent  as  evidence  against 
his  principal  has  been  frequently  stated  by 
courts  and  textwritera,  thoi^h  in  somewhat 
rarying  language.  It  is  founded  upon  the 
Idea  of  the  legal  identity  of  the  agent  and 
the  principal,  which  presupposes  autiiority 
from  the  principal  to  the  agent  to  make  the 
declarations.  That  authority  may  be  ez- 
pressly  given  aa  to  make  some  specific  dec- 
laration,  or  it  may  be  derived  by  implica- 
tion from  authority  given  to  the  agent  to 
do  a  certain  act  for  the  principal,  in  the 
doing  of  which  the  declaration  is  made. 
While  acting  within  the  scope  of  his  au- 
thority, and  in  the  executitm  of  it,  the 
agent  is  the  principal,  and  his  declarations 
and  representations  in  reference  to  and  ac- 
companying his  act  are  therefore  admissible 
in  evidence  against  the  principal  in  the 
same  manner  as  If  made  by  the  principal 
himself. 

The  language  of  Sir  Wm.  Grant  in  the 
leading  ease  of  Fairlie  v.  Hastings,  10  Yes. 
Jr.  123,  is  often  quoted  as  a  correct  state- 
ment of  the  principles  upon  which  the  dec- 
larations of  any  agent  can  he  received  as 
evidence  a^inst  his  principal.  In  that 
opinion  he  said:  "What  the  agent  has  said 
may  be  what  eonstitutes  the  agreement  of 
the  principal,  or  the  representation  or 
statements  may  be  the  foundation  of  or  the 
inducement  to  the  agreement.  Therefore,  if 
writing  is  not  necessary  by  law,  evidence 
must  be  admitted  to  prove  the  agent  did 
make  that  statement  or  representation. 
So,  in  regard  to  acts  done,  the  words  with 
47  L.R.A.(N.S.)  68 


which  those  acts  are  accompanied  frequent- 
ly tend  to  determine  their  quality.  The 
party,  therefore,  to  be  bound  by  the  act, 
must  be  affected  by  the  words.  But,  ex- 
cept in  (me  or  the  other  of  those  ways,  I 
do  not  know  how  what  is  said  by  an  agent 
can  be  evidence  against  his  principaL" 

Prof.  Greenleaf  says:  '^t  is  to  be  ob- 
served that  the  rule  admitting  the  declara- 
tions of  the  agent  is  founded  upon  the 
legal  identity  of  the  agent  and  the  prin* 
cipal,  and  therefore  they  bind  only  so  far 
as  there  is  authority  to  make  them.  Whero 
this  authority  is  derived  by  implication 
from  authority  to  do  a  certain  act,  the 
declaration!  of  the  agent,  to  be  admissible, 
smst  be  a  part  of  tiw  rw  gestig,"  Qreenl, 
Ev.  16th  ed.  %  114. 

Bir.  Mechem,  in  his  work  on  Agoiey 
{§  714),  stotes:  "And  (3)  the  statements, 
representations,  or  admissions  most  have 
been  made  by  the  agent  at  the  time  of  the 
transaction,  and  either  while  he  was  actual- 
ly engaged  in  the  performance  or  so  soon 
after  aa  to  be  in  reality  a  part  of  the  brans* 
actim.  Or,  to  use  the  common  expression, 
they  must  have  been  a  part  of  the  ret 
geatee.  If,  on  the  other  hand,  they  were 
made  before  the  performance  was  under- 
taken, or  after  it  was  completed,  or  while 
the  agent  was  not  engaged  in  the  perform- 
ance, or  after  his  authority  had  expired, 
they  are  not  admissible.  In  such  a  case 
they  amount  to  no  more  than  the  mere  nar- 
rative of  a  past  transaction,  and  do  not 
bind  the  principal." 

Our  own  court  has  said:  "The  declara- 
tions, representations,  or  admissions  of  an 
agent  authorized  to  make  a  contract,  made 
as  inducements  to  or  while  making  tiie 
contract,  are  admissible  aa  evidence  against 
his  principal.  They  are  also  admissible  as 
evidoiee  against  him,  when  made  by  his 
agent  accompanying  the  performance  oi  any 
act  done  for  him.  Th^  are  not  admissible, 
and  do  not  bind  the  principal,  when  not 
made  aa  before  stated,  but  at  a  snbseqnent 
time."  Franklin  Bank  v.  Stewanl,  87  He. 
619,  624. 

In  Northwestern  Union  Packet  Co.  t. 
Clough,  20  Wall.  628.  640,  22  L.  ed.  406, 
408,  the  Supreme  Court,  by  Mr.  Justice 
Strong,  said:  **It  is  true  that  whatever 
the  agent  does  in  the  lawful  proseeution 
of  the  business  inbiisted  to  htm  is  the 
act  of  the  principal,  and  the  rule  is  well 
stated,  by  Mr.  Justice  Story  that,  'where 
the  acts  of  Uie  agent  will  bind  the  princi- 
pal, there  his  representations,  decIaratiMis, 
and  admissitms  respecting  the  subject- 
matter  will  also  bind  him,  if  made  at  the 
same  time,  and  constituting  part  of  the 
res  gesta.'   A  dose  attention  tjL,thls 
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which  ifl  of  universal  acceptance,  will  Bolve 
almost  every  difficulty." 

Applying  this  rule  to  the  present  case, 
how  does  it  stand?  The  thing  of  which  the 
plaintiffs  complain  was  that  the  defendant's 
locomotive  engine  emitted  sparks  or  cinders, 
by  which  the  buildings  burned  were  set  on 
fire.  That,  and  that  alone,  constituted  the 
alleged  cause  of  action.  That  was  the  res 
geata.  The  station  agent,  Hayes,  had  no 
part  in  that.  In  writing  the  letter  the  next 
day  after  the  fire  he  was  doing  no  act  for 
the  defendant  which  formed  a  part  of  the 
particular  transaction  from  which  its  al- 
leged liability  arose.  His  statements  con- 
tained in  the  letter  amount  to  no  more  than 
hia  narrative  and  opinion  of  a  past  trana- 
action,  and  for  that  reason  could  not  affect 
hia  principal. 

But  it  ii  contended  that  the  letter  was 
admissible  because  the  agent,  in  writing 
it,  was  performing  a  duty  required  of  him 
by  the  company  to  report  such  occurrences. 
Granted  that  he  was,  upon  what  principle 
could  it  be  held  that  the  defendant  would 
be  bound  by  his  statements  and  admissions 
contained  in  the  report,  without  proof  that 
it  adopted  those  statements  and  admissions 
as  its  own,  except  for  the  purpose  of  charg- 
ing it  with  notice  thereof?  As  stated  in 
Carroll  v.  East  Tennessee,  V.  &  G.  R.  Co. 
82  Ga.  452,  6  L.R.A.  214,  10  S.  E.  163; 
"It  surely  cannot  be  sound  law  to  hold  that 
by  collecting  information,  whether  under 
general  rules  or  special  orders,  and  whether 
from  its  own  officers,  agents,  and  employees 
or  others,  a  corporation  acgalres  and  takes 
such  information  at  the  peril  oi  having  it 
treated  as  its  own  admissions,  should  litiga- 
tion subsequently  arise  touching  the  sub- 
ject-matter." 

In  that  case,  which  was  an  action  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  defendant's  neg- 
ligence, reports  of  the  accident  made  to  the 
general  manager  of  the  company,  by  the 
superintendent  and  by  the  conductor  of  the 
train,  supported  by  his  affidavit  and  that 
of  several  others  embracing  the  engineer, 
fireman,  fiagman,  and  brakeman,  were  ad- 
mitted in  evidence  on  behalf  of  the  plain- 
tiff, over  the  defendant's  objection.  But  it 
was  held  on  exceptions  that  they  were  in- 
admissible. 

Further,  it  needs  no  argument  to  sustain 
the  proposition  that  Mr.  Hayes  had  no  au- 
thority by  virtue  of  his  office  as  station 
agent,  to  bind  the  railroad  company  by  an 
admission  of  its  liability  as  alleged  in  this 
case.  If  authority  in  him  to  make  such 
■n  admission  is  claimed,  it  should  be'  shown 
47  L.R.A.(N.8.) 


by  competent  proof,  for  it  cannot  be  in- 
ferred as  within  the  scope  of  his  authority 
as  station  agent. 

In  the  case  of  Randal  v.  Northwestern 
Teleg.  Co.  54  Wis.  140,  41  Am.  Rep.  17,  11 
W.  419,  which  was  a  suit  to  recover 
damages  for  an  injury  occasioned,  as  al- 
leged, by  the  negligence  of  the  defendant  in 
not  keeping  its  line  in  proper  repair,  where- 
by the  plaintiff,  while  traveling  almg  the 
highway,  became  entangled  in  its  wire,  and 
was  injured,  the  admission  of  the  following 
telegram  from  the  superintendent  of  the 
telegraph  company  was  held  reversible  er- 
ror: 

To  Oen.  George  C.  Ginty: 

Many  thanks  for  your  kind  words  for  ua 
to  the  gentlemen  who  were  hurt  hy  our  old 
wire,  I  hoped  to  be  with  you  tomorrow, 
and  see  them;  but  I  mast  go  htmie.  Have 
them  make  a  bill  and  send  me.  We  will 
pay  any  reasonable  bill.  My  inatruetions, 
if  obeyed,  would  have  prevented  the  acci- 
dent; but  the  repairman  neglected  his  duty, 
and  we  must  pay  the  penalty. 

The  court  there  said:  "In  the  absence  of 
any  proof  showing  that  the  superintendent 
was  authorized  by  the  company  to  hind  it 
hy  his  admissions,  we  do  not  think  the 
court  was  justified  in  assuming  that  he  had 
such  power.  He  was  a  competent  witness 
for  the  plaintiff,  and,  though  holding  a  high 
position  as  an  agent  of  the  defendant,  he 
was  still  only  an  agent,  and  for  the  pur- 
pose of  admitting  away  the  rights  of  the 
defendant  he  cannot  be  presumed  to  have 
all  the  powers  of  the  corporation-  •  •  - 
The  auUiority  to  make  the  admission  for 
the  principal  or  corporation  is  not  to  be 
inferred  from  the  position  or  rank  of  the 
party  making  the  same.  If  such  authority 
is  alleged  to  exist,  it  must  be  shown  by 
competent  proofs." 

In  the  case  at  bar  the  letter  was  intro- 
duced by  the  plaintiff  as  affirmative  evidence 
against  the  defendant,  as  an  admission  <^ 
liability  binding  upon  the  defendant.  Bat 
according  to  well  established  principles  of 
law,  it  was  incompetent  for  such  purpose, 
and  we  are  constrained  to  the  opinion  tliat 
its  admissiou  was  prejudicial  to  the  defend- 
ant. We  must  hold,  therefore,  that  therv 
was  reversible  error  in  admitting  the  ktter 
in  evidence.  This  coaduslcm  makes  it  un- 
necessary to  ctmaidw  the  other  exeeptions 
or  motion. 

In  each  ease  the  mtrj  will  be  exertions 
sustained. 
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NEBRASKA  SUPRBMF  OOVBT, 

WILLIAM  E.  WALLACE 
V. 

A.  W.  COX  et  ftl.,  ApptB. 

(—  Neb.  — ,  142  N.  W.  891.) 

ReplcTin  —  delay  In  returning  property 
—  refusal. 

1.  Mere  delay  during  three  winter  montha 
in  complying  with  a  judgment  requiring 
the  retam  of  a  r^Ievied  threahing  outfit 
held  not  to  justify  the  owner's  refusal  to 
accept  it  when  returned. 

Same  —  refusal  of  property  —  Justifi- 
cation. 

2.  Where  a  defendant  in  replevin,  after  a 
judgment  has  been  rendered  in  his  favor 
for  a  return  of  the  replevied  property,  re- 
fuses to  accept  it  on  the  sole  ground  that 
it  was  danuiged  while  unlawfully  detained, 
his  refusal  cannot  afterward  M  justified 
because  the  rrtum  was  delayed  for  three 
months. 

Same  —  deterloratton  —  effect. 

3.  Deterioration  in  the  value  of  replevied 
property,  while  it  is  unlawfully  detained, 
does  not  alone  justify  the  owner  in  refus- 
ing to  accept  it,  when  returned  in  due  time 
pursuant  to  a  judgment  in  replevin,  dam- 
ages to  the  property  after  the  rendition  of 
each  a  jud^ent  being  recoverable  in  an 
action  on  the  replevin  bond. 

(Reese,  Ch.  J.,  and  Letton  and  Hamer,  J  J,, 
dissent.) 

(June  S6,  1918.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Webeter 
C:ounty  in  plaintifTs  favor  in  an  action  on 
a  replevin  bond.  Revereed. 

llie  facts  are  stated  in  the  opinion. 
Messrs.  Bernard  McXeny  and  E.  TJ. 
Overman  for  appellants. 

Mr.  Ij.  H,  Blackledge,  for  appellee: 
PlaintifTs  in  replevin  were  only  required 
to  return  the  property  in  the  like  condition 
in  which  they  received  It  under  the  order 
of  replevin. 

Eickhoff  V.  Eikenbary,  62  Neb.  332,  72 
N.  W.  308;  Reavis  v.  Horner,  11  Neb,  479, 
9  N.  \V,  643 ;  Richardson  Drug  Co.  v.  Teas- 
dall.  59  Neb.  160,  80  N.  W.  488;  Ervin  v. 
Montgomery,  84  Neb.  107,  120  N.  W.  903; 
Rinker  v.  Lee,  29  Neb.  783,  46  N.  W.  211; 
Fair  v.  Citizens'  State  Bank,  69  Kan.  356, 

Headnotes  by  RocoE,  J. 

Sate.  —  As  to  right  to  reject  property 
because  of  depreciation,  under  alternative 
judgment  in  replevin  for  return  of  prop- 
erty or  for  its  value,  see  note  to  Hallidlc 
Mach.  Co.  V,  Whidber  Island  Sand  &  Gravel 
Co.  45  L.R.A.(N.S.)  40,  which,  among  other 
cases,  cites  and  discusses  Walucb  v.  Cox. 
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105  Am.  St.  Rep.  16S,  76  Pae.  847,  2  Ann. 
Cos.  960;  Capital  Lumbering  Uo.  t.  I<ear- 
ned,  36  Or.  644,  78  Am.  St.  Rep.  794,  60 
Pac.  464;  Jones  t.  Messenger,  40  Colo,  37. 
90  Pae.  64;  Maguire  T.  Fan-American 
Amusement  Co.  206  Mass.  64,  137  Am.  St. 
Rep.  422,  91  N.  E.  136,  18  Ann,  Caa.  110. 

Bose,  J.,  delivered  the  opinion  ol  the 
court: 

This  is  an  action  on  a  replevin  bond. 
Property,  consisting  of  a  threshing  ma- 
chine, a  traction  engine,  and  the  a{>pliances 
belonging  to  a  threshing  outfit,  bad  been 
taken  from  the  obligee  under  a  writ  of  re- 
plevin. There  was  entered  in  his  favor  in 
the  replevin  suit  a  judgment  for  a  return  of 
the  property,  or  for  its  value  in  the  sum  of 
$2,000  in  case  a  return  could  not  be  had, 
for  damages  in  the  sum  of  $404^0  by  rea- 
son of  the  wnmgful  taking  and  use  of  the 
property,  and  for  costs  in  the  suni  of  $121.- 
60.  'I'he  replevin  bond  bound  obligors  as 
follows:  "Plaintiff  shall  duly  prosecute 
his  action  aforesaid,  and  pay  all  costs  uid 
damages  which  may  be  awarded  against 
him,  and  return  the  property  to  the  de- 
fendant in  case  judgment  for  a  return  of 
such  property  be  awarded  against  him." 
Obligee,  who  is  plaintiff  herein,  pleads  the 
judgment  in  replevin,  nonpayment  of  the 
damages,  and  failure  to  return  the  prop- 
erty to  him  "in  the  same,  or  substantially 
the  same,  condition  in  which  it  was  taken," 
and  prays  judgment  for  92,626.10,  the  sum 
of  the  three  items  named.  Obligors  are 
defendants  herein,  and  admit  the  judgment 
in  replevin,  but  plead  a  subsequent  return 
of  the  replevied  property.  >rom  a  judg- 
ment in  favor  of  plaintiff  on  the  replevin 
bond  for  the  full  amount  of  his  claim,  with 
interest,  defendants  have  appealed. 

Upon  a  consideration  of  the  appeal  at  a 
former  term,  plaintiff  was  required  to  re- 
mit, as  a  condition  of  aflSrmance,  4404.60, 
the  amount  allowed  by  the  jury  in  the  re- 
plevin suit  as  damages  for  the  wrongful 
taking  and  use  of  the  refdevied  property. 
Wallace  v.  Cox,  92  Neb.  354,  post,  138  N. 
W.  578,  Later  a  rehearing  was  granted 
on  motion  of  defendants  and  the  case  has 
been  reargued.  In  the  former  opinion  two 
reasons  for  the  conclusion  reached  on  ap- 
peal are  given:  (1)  The  threshing  outfit 
was  not  returned  within  a  reasonable  time 
after  the  judgment  in  replevin  directed  its 
return.  {2)  The  property  was  diminished 
in  value  while  it  was  wrongfully  detained, 
and  for  that  reason  the  oa-ner  properly 
declined  to  accept  it, 

1.  Further  reflection  makes  it  necessary 
to  recede  from  the  position  that  the  prop- 
erty was  not  returned  within  a  reasonable 
time.  The  judgment  ordering  a  jetum  of 
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the  property  was  rendered  December  1, 
1909,  and  the  property  was  returned  Feb- 
ruary 25,  1910.  It  requires  more  than  mere 
lapse  of  time  for  a  short  period  to  show 
that  the  delay  was  unreasonable.  The  right 
to  appeal  from  the  judgment  in  replevin 
(lid  not  expire  for  six  months.  To  comply 
with  the  judgment  by  an  immediate  return 
of  the  property  would  terminate  that 
right.  After  a  return  had  been  adjudged, 
the  threshing  outfit  was  not  retained  dur- 
ing a  threshing  season.  An  earlier  return 
was  prevented  by  the  bad  condition  of  the 
roads.  Plaintiff  in  making  big  own  case 
testified  positively  that  he  refused  to  accept 
the  property  because,  "when  offered  ba«k," 
it  was  not  "in  the  same,  or  substantially 
as  good,  condition"  as  when  taken.  The 
delay  in  making  the  return  had  nothing 
to  do  with  plaintiff's  refusal  to  accept  the 
returned  property.  For  these  reas<8iB  the 
first  position  assumed  in  the  fonner  opiii> 
ion  will  be  abandoned, 

t.  Was  deterioration  during  the  time  the 
property  was  wrongfully  detained  a  suffi- 
cient justification  for  the  refusal  to  accept 
it  in  a  damaged  conditioaT  While  there 
U'as  some  controversy,  not  material  to  this 
inquiry,  over  the  identity  and  condition  of 
an  appliance,  the  identical  thresher  and 
engine  taken  under  the  writ  were  in  fact 
returned.  Plaintiff's  own  testimony  shows 
that  they  were  then  worth  at  least  |1,000, 
though  the  jury  in  the  replevin  suit  had 
found  the  value  when  taken  to  be  $2,000. 
Witnesses  for  defendants  said  the  property, 
when  returned,  was  in  as  good  condition 
as  when  received.  In  the  former  opinion 
cases  were  cited  to  show  that  tlie  returned 
property,  under  the  facts  of  this  case,  was 
properly  rejected.  Each  of  those  cases  has 
been  re-examined,  with  the  following  result: 

In  Pittsburgh  Nat.  Bank  t.  Hall,  107 
Pa.  683,  the  following  language  was  ap- 
proved :  "It  would  be  anything  but  an 
act  of  justice  to  permit  a  person  who  has 
wrongfully  deprived  another  of  his  goods, 
and  retained  them  in  his  possession  until 
they  were  nearly  destroyed  by  time  and  use, 
afterwards,  when  judgment  was  rendered 
against  him  for  his  wrongful  act,  to  save 
a  forfeiture  of  the  bond  by  an  offer  to 
return  the  article  in  its  depreciated  con- 
dition. Nor  can  the  sureties  be  placed  in 
any  better  condition  than  the  principal." 
This  is  a  holding  that  the  return  of  prop- 
erty which  has  been  practically  destroyed 
does  not  satisfy  the  bond,  but  it  is  not 
a  holding  that  identical  property  taken, 
when  of  great  value,  may  be  rejected  if 
promptly  returned. 

In  Fair  v.  Citizena'  State  Bank,  69  Kan. 
3,->3,  105  Am.  St.  Rep.  168.  76  Pac.  847,  2 
Ann.  Cas.  960,  it  was  held  that  one  who 
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replevied  a  promissory  note,  and  permitted 
it  to  outlaw  while  in  his  hands,  could  not 
satisfy  a  judgment  for  its  return  by  subse- 
quently tendering  it  back,  the  rule  u 
nounced  being:  "Where,  as  a  compliance 
with  the  alternative  judgment  in  an  action 
of  replevin  providing  for  a  return  of  the 
specific  property  or  the  value  thereof,  the 
property  returned  has  depreciated  in  value, 
an  action  may  be  maintained  to  recover 
such  depreciation.  The  statute  contem- 
plates that  the  property  be  returned  in 
substantially  the  same  condition,  and  of  the 
same  value,  as  when  taken,"  The  return 
of  an  outlawed  note  was  not  in  law  a  re- 
turn of  the  collectable  note  received. 

In  Parker  t.  Bimonds,  8  Met.  203,  the 
replevied  property  was  never  returned,  and 
in  a  suit  on  the  replevin  bond  plaintitT  vts 
allowed  to  recover  its  value. 

In  Berry  v,  Hoeffner,  56  Me.  170,  the 
replevied  property  was  accepted  when  re- 
turned. TTie  point  discussed  waa:  "The 
question  presented  is  whether  a  return  of 
the  goods  replevied  not  'in  like  good  order 
and  condition  as  when  taken,*  is  a  sufficient 
compliance  with  and  performance  of  the 
condition  of  the  replevin  bond."  While  the 
bondsmen  were  liable,  according  to  their 
obligation,  to  return  the  property  in  as  good 
condition  as  when  taken,  the  question  of 
the  right  to  reject  the  property  because  it 
was  not  returned  in  that  conditicm  was  not 
decided. 

In  Capital  Lumbering  Co.  T,  Learned. 
36  Or.  544,  78  Am.  St.  Rep.  792,  59  Pac. 
454,  the  suit  was  brought  to  recover  the 
value  of  replevied  property  never  returned. 

Childs  v.  Wilkinson,  15  Tex.  Civ.  App. 
687,  40  8.  W.  749,  was  determined  under 
a  statute  providing:  "If  the  property  ten- 
dered back  by  the  defendant  has  been  in- 
jured or  damaged  while  in  bis  possession 
under  such  bond,  the  sheriff  or  constabl<' 
to  whom  the  same  is  tendered  shall  not 
receive  the  same,  unless  the  defendant  at 
the  same  time  tenders  a  reasonable  amonnt 
for  such  injury  or  damage,  to  ba  judgeJ 
of  by  such  sheriff  or  constable." 

In  Douglass  v.  Douglass,  21  Wall.  98,  22 
L.  ed.  479,  the  report  shows:  As  author 
ized  by  a  statute  of  Maryland,  defendant, 
who  lost  possession  of  chattels  under  s 
writ  of  replevin,  retook  them  by  giving  * 
bond.  After  a  judgment  had  been  rendered 
against  him  the  goods  were  delivered  to 
the  sheriff  under  a  writ  de  retomo  habendo 
This  was  held  to  satisfy  the  bond  for  a  re- 
turn of  the  chattels,  though  they  were  not 
in  as  good  condition  as  when  the  bond  was 
given.  It  was  further  held  that  redress  for 
injury  to  the  property  In  the  mmntime 
should  be  sought  in  a  separate  action. 

In  harmony  with  those  cases  it  was  said 
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in  Eiekhoff  t.  Bikenbuy,  62  Kdk.  332,  72 
N.  W.  808.  that  "in  order  to  latisfy  a 
judgment  for  tbt  return  of  property  the 
idnitical  pr(q>erfy  must  be  tendered  in  inb- 
•tiuitiiilly  the  condition  in  which  it  vu 
received." 

While  the  cases  cited  are  precedents  for 
holding  that  thn  return  of  damaged  prop- 
erty does  not  satisfy  the  replerin  hond  or 
the  judgment  in  replevin,  they  do  not  con- 
tain an  announcement  of  the  doctrine  that 
the  identical  pn^erty  replevied,  when  of 
great  value,  mny  he  rejected  on  the  sole 
ground  of  deterioration.  The  contrary  doc- 
trine is  supported  hy  both  reason  and  an- 
thorify.  ^le  principal  questions  litigated 
in  r^levin  are  the  ownership  and  the  r^ht 
of  possession  of  spedfle  chattels.  The  ad- 
judicatiim  of  those  questions  is  not  a  mat- 
ter which  either  party  may  lightly  disre- 
gard. It  is  not  optional  with  a  successful 
defendsnt  in  replevin  to  aeeept  in  &um«y 
the  value  fixed  by  the  jury  in  lieu  of  the 
property.  The  judgmmt  Is  in  the  alterna- 
tive. The  purpose  of  fixing  the  value  is  to 
afford  a  measure  of  relief  where  the  prop- 
erty is  not,  or  cannot  be,  returned.  Injury 
to  replevied  property  while  wrongfully  de- 
tained, and*  failure  of  the  defendant  to  oom- 
ply  with  a  judgment  in  replevin,  are  pro- 
tected by  the  replevin  hond.  Under  the 
Code  of  this  state  the  lav  is:  '^he  success- 
ful party  to  an  aotion  of  rqikvin  should 
recover  therein  all  damsgo  which  he  has 
actually  sustained  by  reason  of  the  unlaw- 
ful detention  of  the  property  In  oontroversy. 
A  defendant  who  hss.  in  an  action  of  re- 
plevin, recovered  judgment  for  the  return 
of  the  property  and  his  damsge  for  the 
wrongful  detention  thereof,  cannot  there- 
after maintain  on  action  aj^nst  the  plain- 
tiff for  damage  on  account  of  depreciation 
in  the  value  of  such  prc^erty  whUe  in  pos- 
session of  the  latter."  Ted  v.  Ifiles.  61 
Neb.  542,  71  N.  W.  2M. 

Damages  to  property  alter  the  rendition 
of  a  judgment  for  its  return  are  recoverable 
in  an  action  on  the  replevin  bond.  A  text- 
writer  on  replevin  says:  "If  the  property 
has  in  fact  been  injured  while  in  the  plain- 
tiff's possesHion,  that  fact  will  not  absolve 
the  defendant  from  the  duty  of  receiving 
it  in  its  damaged  cmdition.  Hie  judgment 
for  a  return  does  not  leave  it  at  the  option 
of  the  defendant  to  aeeept  or  r^se  and 
demand  the  value.  The  depreciation  is, 
however,  to  he  made  good,  sW  the  party 
may  j-eceive  full  indemnity  1^  suit  on  the 
bond."  Wells,  Replevin,  2d  ed.  |  422.  An- 
other author  states  the  law  as  follows: 
"Whichever  party  recovers  a  judgment  for 
a  delivery  or  return  of  the  property- in 
replevin,  when  the  same  is  In  the  posses- 
sion of  the  adversary,  is  bound  to  accept 
47  L.R.A.(N.S.) 


the  return  of  it,  or  the  return  of  a  sub- 
stantial part  of  it.  In  case  of  the  tender 
of  a  part  of  it,  such  tender  of  return  should 
be  accompanied  hy  a  tender  of  the  money 
Value  of  the  remainder  in  satisfaction  of 
the  judgment  for  a  return,  or  for  a  pay- 
ment of  the  value  in  esse  a  return  cannf»t 
be  had.  The  party  has  a  right  to  deliver 
or  return  what  he  can,  and  pay  for  tiiat 
which  he  cannot  deliver.  This  is  true  if 
tlw  part  offered  to  be  returned  is  separable 
from  the  others  and  in  no  way  dependent 
upon  it  for  use  or  value,  and  the  part  ten- 
dered is  in  the  same  condition  as  when 
taJcen."  Bhinn,  Beplevin,  S  67S.  citing 
Beavis  v.  Homer.  11  Neb.  470,  9  N.  W. 
648.  llie  vteira  thus  expressed  seem  to  be 
justified  if  both  reason  and  authority. 
Leeper  G.  ft  Go.  v.  First  Nat.  Bank,  26 
Okla.  707.  20  LJLA.(N.S.)  747.  110  Fae. 
666.  Ana.  Gas.  1912  B,  302;  Paulson  v. 
Kichols  ft  8.  Go.  8  N.  D.  606,  80  N.  W.  766 ; 
Pabsf 8  Brewtog  Co.  v.  Bapid  Ssfety  Filter 
Co.  64  Hisc  806,  106  N.  Y.  Supp.  962; 
Allen  T.  Fox.  61  N.  T.  662.  10  Am.  Bep. 
641;  Pickett  v.  Bridges.  10  Humph.  171; 
Washington  lee  Co.  v.  Webster,  126  U.  S. 
426,  81  L.  ed.  799,  8  Sup.  Gt  Rep.  947. 

In  the  present  ease  the  eonchision  is  that 
plaintifTs  refusal  to  accept  the  property 
when  returned  was  not  justified  by  the  evi- 
dence nor  sanctioned  hy  the  law.  The  opin- 
ion to  the  contrary  is  therefore  overruled. 
It  necessarily  follows  that  the,  former  con- 
ditional aflBrmance  is  vacated,  the  judgment 
of  the  District  Court  revmed,  and  the  eauae 
remanded  for  further  proceedings. 

Reese.  Ch.  J.,  and  Letton  and  Hamer, 
JJ..  dissent  upon  the  ground  and  reason- 
ing contained  in  the  ffwmer  opinion. 

That  opinttm  was  delivered  hy  Reese,  Ch. 
J.,  as  follows  (92  Neh.  394,  138  N.  W.  678) : 

This  action  was  instituted  in  the  district 
court  for  Webster  county.  It  is  allied  in 
the  petition  that  on  the  17th  day  of  July, 
1900,  the  Clark  Implement  Company,  a 
corporation,  commenced  an  action  in  that 
court  against  the  plaintiff  to  recover  the 
possession  of  certain  specific  personal  prop- 
erty, whidi  Is  slunm  to  he  a  threshing  ma- 
chine and  traction  engine;  that  an  order 
of  delivery  was  issued,  tiie  property  of  the 
value  of  |ffi,000  taken,  when  a  replevin  hond 
in  the  sum  of  $4,000  was  duly  executed  hy 
the  plaintiff  in  the  action;  that  upon  the 
trial  of  said  cause  such  proceedings  were 
had  as  resulted  in  a  finding  in  favor  of 
the  plaintiff  in  this  action,  assessing  his 
damages  at  the  sum  of  $404.50;  that  the 
right  of  property  and  of  possession  were 
in  this  plaintiff,  which  Was  of  the  value  of 
$2,000;   that  judgment  was  rendered  in 
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faror  of  tbU  plaintiff  for  the  said  sum  of 
with  coBts  taxed  at  <12}.60,  and 
for  a  return  of  the  property  or  in  lieu  of 
such  return  the  value  thereof,  to  wit, 
92,000;  that  "defendant  has  not  returned, 
nor  offered  to  return,  said  property  in  the 
same  or  Bubstantially  the  same  condition 
in  which  it  was  taken,  and  no  part  of  said 
judgment  has  been  paid;"  that  "an  execu- 
tion was  issued  ...  on  said  judgment 
in  favor  of  this  plaintiff,  which  was  re- 
turned wholly  unsatisfied."  The  action  is 
founded  on  the  replevin  bond  to  recover 
the  mm  of  $2,526.10,  being  the  value  of 
the  property,  damages,  interest,  and  the 
costs  of  the  former  suit. 

The  defendants  Cox  and  Boyd  answered, 
admitting  the  averments  of  the  petition  as 
to  the  prior  suit  and  the  judgment  rendered 
therein,  but  allege  that,  after  the  termina- 
tion of  said  action,  the  property  involved 
in  the  suit  was  all  returned  to  plaintiff, 
and  in  better  condition  than  when  taken 
under  the  writ  of  replevin.  All  unadmittiMl 
aJl^ations  are  denied.  Defendant,  the 
Clark  Implonent  Company,  filed  its  sepa- 
rate answer,  but  which  is  substantially  the 
same  as  that  filed  by  Cox  and  Boyd.  The 
replies  are  general  denials.  The  cause  was 
tried  to  a  jury;  the  result  being  a  verdict 
and  judgment  in  favor  of  plaintiff  for  the 
sum  of  $2,886.33.  A  motion  for  a  new  trial 
having  been  made,  overruled,  and  judgment 
entered,  defendant  appeals. 

Some  objection  is  made  to  the  above- 
quoted  part  of  the  petition,  and  it  is 
contended  that  the  use  of  the  word  substan- 
tially" ao  militates  against  the  other  aver- 
ments as  to  render  them  ineffectual  as  an 
allegation  that  the  property  had  not  been 
returned.  As  we  view  the  case,  the  objec- 
tion is  not  of  much  importance,  as  there  is 
no  contention  that  the  property  was  not 
returned.  While  it  is  admitted  by  plain- 
tiff that  the  property  wtLt  returned,  it  is 
insisted  that  it  was  not  returned  in  the 
same  condition  as  when  taken  from  him 
under  the  writ,  and  that  he  refused  to  ac- 
cept it.  The  theory  upon  which  the  case 
was  tried  by  plaintiff  was  that  the  prop- 
erty was  not  returned  within  a  reasonable 
time,  and,  when  It  was  returned,  it  was  in 
so  badly  damaged  condition  as  to  relieve 
plaintiff  from  ttie  duty  of  accepting  it,  and 
gave  him  the  option  ol  rejecting  it  and  su- 
ing upon  the  bond  for  the  value  as  found 
and  adjudged  on  tlie  trial  of  the  replevin 
suit.  It  is  contended  by  defendants  that 
plaintiff  has  no  option,  but  must  receive 
the  property,  and  could  then  sue  for  the 
difference  in  its  Value  between  what  it  Was 
when  taken  and  at  the  time  of  the  return. 
To  the  extent  of  submitting  to  the  jury  the 
question  of  the  condition  of  the  propertv 
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when  returned,  the  court  adopted  plaintiff'^ 
view  of  the  law.  If  the  court  was  right  in 
this,  the  language  of  the  petition  to  which 
objection  is  made  becomes  unimportant. 

The  trial  of  the  replevin  case  was  bad  in 
November,  1909,  the  final  judgment  beiii^ 
rendered  on  the  let  day  of  December  of 
that  year.  The  action  was  commenced  in 
July,  1909,  the  replevin  bond  bearing  date 
of  the  10th,  at  which  time  the  proper^  wip 
delivered  to  defendant.  Defendant  re- 
turned the  property  to  plaintiff  on  or  about 
the  25th  of  February,  1910,  and,  when  ex- 
amined by  plaintiff  and  others  called  by 
him  for  that  purpose,  he  gave  to  defendants 
a  notice  in  writing  that  he  would  not  ac- 
cept it.  This  notice  is  dated  the  26th  of 
February,  1910,  and  refers  to  the  tender 
of  return  having  been  made  the  day  before. 
While  there  is  a  sharp  conflict  in  the  evi- 
dence as  to  the  condition  of  both  the  sepa- 
rator and  engine  at  the  time  the  return 
was  tendered  to  plaintiff,  as  compared  with 
their  condition  when  taken  under  the  order 
of  replevin,  there  is  sufficient  to  sustain  the 
finding  of  the  jury  that  botii  were  very  ma- 
terially injured  by  wear  and  breakage,  and 
that  their  value  was  reduced  probably  one 
half  by  reason  of  their  impaired  condition. 
So  far  as  is  shown  by  the  record,  they  had 
been  in  the  possession  of  defendants  from 
tlie  19th  day  of  July.  1909,  until  the  25tli 
day  of  February,  1910,  and  there  seems  to 
be  no  doubt  that  they  had  been  put  to  use 
during  the  threshing  season  while  in  de 
fendants'  possession. 

It  is  fundamental  that,  where  a  iad<c- 
ment  in  an  action  of  replevin  is  against 
the  plaintiff,  it  is  his  duty  to  return  the 
pn^erty  to  the  defendant  within  a  reason- 
able time  in  subetantlalty  as  good  condition 
as  whm  tfUcen,  and  this  would  satisfy  the 
judgment  in  so  far  as  the  return  had  been 
ordered  if  the  property  was  accepted  by  the 
defendant,  but  it  would  net  cancel  the 
mon^  judgment  for  damages,  nor  would  it 
deprive  the  defendant  of  his  action  for  de- 
preciation of  the  value  of  the  property 
while  out  of  his  possession.  While  this  \« 
all  true,  yet  the  duty  of  returning  the  prop- 
erty within  a  reasonable  time  and  in  tub- 
stantially  an  unimpaired  condititm  should 
be  performed,  and  it  does  not  lie  with  the 
plaintiff  in  the  action  after  long  delay  to 
return  property  badly  damaged  by  use  or 
otherwise,  compel  the  defendant  to  accept 
it,  and  then  litigate  the  question  of  dam- 
ages in  another  action.  Our  statute  iots 
not  provide  that  t^te  property  shall  be  re- 
turned in  the  same  condition  as  whoi  tak- 
en, as  in  some  states,  but  the  holding  is 
practically  uniform  that  such  a  statute  i? 
not  necessary,  as  we  have  in  effect  held. 
Some  of  the  authorities  sustaining  tbew 
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views  ire  here  cite,  but  without  quoting 
from  any.  Eickhoff  v.  Eikenbary,  52  Xeb. 
332,  72  N.  W.  308;  Berry  v.  Hoeffner,  56 
Me.  170;  Parker  v.  Simonds,  8  Met.  205; 
Capital  Lumbering  Co.  v.  Learned,  36  Or. 
jM4,  78  Am.  St.  Rep.  792,  60  Pac.  454; 
Childs  T.  Wilkinson,  15  Tex.  Civ.  App.  687, 
40  S.  W.  749;  Fair  t.  Citizens'  State  Bank, 
tt9  Kan.  353,  105  Am.  St.  Rep.  168,  76  Pac. 
847,  2  Ann.  Cas.  960;  Douglass  v.  Douglass, 
21  Wall.  98,  22  L.  ed.  479;  Pittsburgh  Nat. 
Bank  v.  Hall,  107  Pa.  583;  34  Cyc.  1561, 
1552;  Cobbey,  Replevin,  2d  ed.  §  1182; 
Wells,  Replevin,  2d  ed.  §  422;  Shinn,  Re- 
plevin, §  679.  In  some  of  the  cases  cited, 
and  in  the  citations  from  Wells  and  Shinn, 
it  is  said  that  the  party  returning  may  do 
so,  even  if  the  property  is  depreciated  in 
valtie,  and  leave  the  one  to  whom  the  re- 
turn is  made  to  his  action  on  the  bond  for 
the  deficiency,  but  we  apprehend  that  in 
order  to  secure  this  right,  if  it  may  be  so 
secured,  the  return  must  be  had  within  a 
reasonable  time,  which  would  be  soon  after 
the  judgment.  In  this  case  the  offered  re- 
turn could  scarcely  be  said  to  be  within  a 
reasonable  time. 

Where  the  property  is  not  returned,  the 
plaintiff's  measure  of  damages  is  its  value 
when  taken  under  the  writ,  with  legal  in- 
terest thereon  from  the  date  of  tbe  wrong- 
ful taking  by  the  plaintiff  in  replevin,  but, 
in  that  event,  the  suceeasful  defendant  must 
be  content  with  a  recovery  of  the  value  at 
the  time  it  was  taken  from  him,  with  legal 
interest  to  the  time  of  the  trial,  and  he 
can  have  nothing  further  in  the  way  of 
damages. 

In  Romberg  v.  Hughes,  18  Neb.  579,  26 
X.  W.  351,  it  is  said,  the  late  Judge  Max- 
well writing  the  opinion  of  the  court;  "It 
is  only  in  cases  where  a  return  of  the  prop- 
erty is  had  that  the  party  to  whom  the 
property  is  returned  is  entitled  to  damages 
for  the  detention.  The  rule  allowing  the 
value  of  the  use  is  peculiar  to  replevin,  and 
grows  out  of  the  fact  that  the  party  to 
whom  the  property  is  awarded  seeks  to  re- 
cover the  property  itself,  and  not  its  value. 
In  such  case,  when  the  property  is  returned, 
tlie  party  to  whom  the  return  is  made  is 
entitled  to  the  damages  awarded  for  the 
detention.  If,  however,  a  verdict  is  ren- 
dered for  the  value  of  the  property,  the 
action  in  that  regard  being  one  for  damages 
only,  the  measure  of  damages  is  the  value 
of  the  property  as  proved,  together  witli 
lawful  interest  tnereon  from  the  date  of 
the  unlawful  taking."  See  also  Aultman. 
M.  &  Co.  v.  fitichler,  21  Neb.  72,  31  X.  W. 
241. 

Since  the  jury  in  the  replevin  suit  fonnd 
the  value  of  the  property  in  dispute  to  be 
$2,000,  and  upon  which  the  judgment  was 
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rendered,  and  the  same  was  not  appealed 
from,  that  must  be  the  limit  of  plaintiff's 
recovery,  with  legal  interest  from  the  time 
the  property  was  taken  under  the  writ. 

The  judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded, unless  the  plaintiff  within  sixty 
days  from  the  rendition  of  the  order  hereby 
made  remits  from  the  judgment  the  sum 
of  $404.50  as  of  the  date  of  the  judgment 
in  this  case.  If  such  remittitur  is  filed,  the 
judgment  of  the  district  court  for  the 
sum  of  $2,121.60.  with  interest  at  7  per 
cent  on  $2,000  from  the  lOtb  day  of  July, 
1909,  will  be  affirmed,  hut  at  the  costs  of 
the  appellee.  The  effect  of  the  affirmance 
of  the  judgment  in  this  case  as  modified, 
will  be  a  satisfaction  of  the  judgment  9t 
December  2,  1809. 


XEW  YORK  COURT  OF  APPBALS. 
REGINALD  G.  BARCLAY,  Appt., 

V. 

ALEXANDER  BARRIE,  Respt 
(209  N.  Y.  40.  102  H.  E.  602.) 

Partnership  —  dlssolntlon  —  HI  liealtli. 

1.  Incapacity,  by  reason  of  a  stroke  of 
paralysis,  of  a  partner,  for  a  period  of 
three  years  and  eleven  months  out  of  a 
partnership  period  of  four  years  and  eleven 
months,  to  attend  to  the  duties  of  the  part- 
nership, is  ground  for  dissolution  at  the 
suit  oi  the  other  partner,  although  there 
has  been  a  progressive  recovery,  and  it 
is  found  that  he  will  be  practically  restored 
to  health  by  the  expiration  of  the  contract 
period  of  the  partnership. 

Same  —  unimportance  of  daty  —  effect. 

2.  That  a  partner  who  became  incapac- 
itated by  ill  health  from  performing  the 
duties  of  the  partnership  bad  undertaken 
for  a  small  extra  percentage  of  tlie  profit 
to  perform  the  outer  partner's  share  of 
such  duties  does  not  show  that  the  work 
of  the  partnership  was  of  such  slight  im- 
portance that  the  partnership  should  not  be 
dissolved  because  of  his  incapacity. 

.Vote.  —  Phyaical  or  menial  incapacity 
of  partner  m  dleaoltUton,  or  a  ground 
for  ataaolutton,  of  a  parPnerOtip, 

I.  Introductory,  840. 
II.  As  a  dissolution  of  the  partnership. 

a.  In  general,  840. 

b.  Adjudication  of  insanity, 

III.  Aa  a  ground  for  dissolution  of  the 
partnership, 
ft.  Insanity. 

1.  In  general,  841. 

2.  Temporary  iusanify,  842. 

3.  Effect  of  adjudication  of  in- 

sanity, 843. 
b.  Illness,  843. 
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Same  —  exclnsfon  from  bnsineH  m  de- 
fense. 

3.  An  attempt  hj  one  partner  to  exclude 
the  other  from  participation  in  the  affairs 
of  the  partnership  is  no  defense  to  a  dis- 
solution of  the  concern  because  of  the  in- 
capacity, through  ill  health,  of  the  latter  to 
perform  his  duties  to  the  partnership. 

Same  —  date  of  dlssolotion  —  time  of 
enterlns  decree. 

4.  A  decree  disaoMng  a  partnership  for 
disability  of  one  of  the  members  need  not 
take  effect  from  its  date,  but  may  be  made 
effective  from  the  commencement  of  the  ac- 
tion if  the  incapacity  was  complete,  the  ac- 
tion of  the  complaining  partner  not  precipi- 
tate, and  a  dissolution  from  date  of  decree 

/.  Introduetory. 

ThU  note  is  confined  to  incapacity  aris- 
ing from  physical  or  mental  aiunents.  In- 
capacity to  perform  the  duties  of  a  part- 
ner arising  from  some  inconsistent  poeition 
voluntarily  assumed,  such  as  arose  in  Jus- 
tice T.  Lairy,  19  Ind.  App.  272,  66  Am. 
St.  Rep.  405,  49  N.  E.  459,  where  one  of 
a  firm  of  attorneys  accepted  a  judicial  posi- 
tion, is  not  discussed.  Likewise  other  cases 
of  inctmsifltent  positlras  which  incapacitate 
a  partner  fran  performing  his  duties  to  the 
partnership  are  excluded. 

It  is  assumed  that  the  partnership  is 
one  which  requires  some  ground  for  its 
dissolution,  and  partnerships  in  which  no 
duration  of  time  is  specified  and  which 
are  usually  r^rded  as  dissoluble  upon 
notice  have  in  general  been  excluded. 

Belonging  to  this  class  of  eases  is  Mel- 
lersh  T.  Keen,  27  Beav.  230,  where,  upon 
tba  infirmity  <rf  one  of  the  parties,  .the  re- 
maining partner  served  a  notice  upon  him 
that  the  partnershij)  would  be  dissolved  at 
a  certain  date.  Sir  John  Romilly,  in  de- 
livering the  opinion  in  this  case,  states 
that  "when  persons  enter  into  a  partner- 
ship at  will  It  must  be  considered  as  in- 
cidental to  that  partnership  that  it  is  dis- 
soluble on  either  partner  receiving  from 
the  other  notioe  of  dissolutloii.'* 

IT.  Am  a  OlMolxaion  of  the  partiter^ip. 

a.  In  general. 

Incapacity  arising  from  In'iianity  has 
been  urged  as  effecting  the  dissolution  of 
partnership.  With  the  exception  of  Isler 
V.  Baker,  infra,  it  is  uniformly  held  that 
neither  insanity,  nor  an  adjudication  of 
such  insanity,  of  itself  effects  a  dissolution. 

Insanity  does  not  of  itself  terminate  a 

{lartnership  at  will,  so  as  to  relieve  the 
nsane  partner  of  liability  for  debts,  es- 
pecially where  the  creditor  had  no  notice 
of  such  insanitv-  Jurgens  v.  Ittmann,  47 
La.  Ann.  367,  16  So.  Qrt2. 

Nor  does  it  dissolve  a  partnership  so 
that  a  partner  who  carries  on  the  business 
is  relieved  from  accounting  to  the  insane 
partner  for  his  share  of  the  property.  Jones 
V.  Noy,  3  L.  J.  Ch.  N.  S.  14,  2  Myl.  & 
K.  125. 
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will  depriva  him  at  all  relief  beeavse  the 

fiartnenhip  contract  has  expired  by  its  own 
imitation. 

(Cullen,  Ch.  J.,  and  Chaa^  J.,  dissent) 
(June  10,  lOlS.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  aSirming  a  judg- 
ment of  a  Special  Term  for  New  York 
County,  Part  V.,  dismissing  the  complaint 
in  an  action  for  the  dissolution  of  a  partner- 
ship between  plaintiff  and  defendant.  Be- 
veiaed. 

The  insanity  of  a  partner  not  declared 
1^  In^isition  does  not  dissolve  a  part- 
nership so  that  the  remaining  partner  can 
make  an  assignment  without  the  assent 
of  the  insane  partner.  Friedburgher  v.  Ja- 
berg,  20  Abb.  N.  C.  279.  The  disability 
in  this  case  was  an  acute  mania  of  short 
duration,  and  the  disabled  partner  was 
discharged  from  the  asylum  within  four 
weeks  nom  the  first  day'of  his  confinement 
therein. 

Lunacy  of  one  of  the  partners  does  not 
dissolve  the  partnership.  Wrexham  v.  Hud- 
leaton,  1  Swanst.  614,  note. 

The  court  in  an  Anonymous  Case,  2 
Kay  A  J.  441,  regards  it  as  settled  that 
insanity  of  a  partner  is  not  of  itself  a  dis- 
solution of  the  partnenhip. 

It  is  urged  in  Sadler  v.  Lee,  8  Beav.  324.  7 
Jur.  476,  12  L.  J.  Ch.  N.  8.  407,  that  one 
of  the  partners  having  become  imbecile, 
he  was  not  liable  for  the  acta  of  another 
partner;  but  there  was  no  satisfactory  evi- 
dence to  this  effect  and  the  defense  was  over- 
ruled. 

See  Bagshaw  v.  Parker,  10  Beav.  532, 
infra,  under  "insani^  as  a  ground  for  dis- 
solution." 

b.  A^udleatlon  of  taaanUy. 

The  adjudication  of  the  insanity  of  one 
of  the  partners  does  not  of  itself  effect  a 
dissolution  of  the  partnership.  Raymond  v. 
Vaughn,  128  111.  266,  4  L.R.A.  440,  15  Am. 
St.  Rep.  112.  21  K.  B.  066.  The  remaining 
partner  continued  the  business  of  the  part- 
nership without  taking  any  steps  to  dis- 
solve, and  the  court  states  that  the  pre- 
sumption exists  in  such  cases  that  he  want- 
ed to  determine  whether  the  incapacity  of 
his  partner  would  prove  temporary  merely 
so  that  it  would  thereafter  prove  practicable 
for  him  to  resume  business,  ana  not  that 
he  desired  to  terminate  the  mirtnership. 

On  the  contrary  in  adjudication  ta  la- 
sanity  of  itself  was  held  to  dissolve  the 
partnership,  ao  that  a  creditor  who  aceeptal 
a  note  of  the  partnership  from  the  remain- 
ing partner  in  payment  of  a  bill  of  good* 
sold  before  the  adjudication  could  not  re- 
cover against  the  insane  partner,  either 
upon  the  note  or  for  the  goods  sold,  siaee 
the  acceptance  of  the  note  extinguiihed 
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Statement  hy  BCiBOOck,  J.: 

This  aeUon  wu  brougbt  to  procare  a 
dissolution  of  psrtnerBliip  between  the  plain- 
tiff and  defendant,  because,  as  alleged  by 
tite  former,  the  latter  had  beemne  incapaci- 
tated by  reason  ci  sickness  from  discharging 
his  duties  as  such  copartner. 

The  parties  bad  been  copartners  in  the 
business  of  manufacturing  and  selling  under 
a  succession  of  partnerships  from  the  year 
1873  until  on  or  about  Januaiy  1,  1904.  On 
said  last  date  articles  were  again  entered 
into  which  were  from  time  to  time,  ex- 
tended, and  on  or  about  February  7,  1008, 
an  agreement  was  made  extending  the  part- 

the  partnership  debt.  Isler  t.  Baker,  6 
Humph.  85. 

Ill,  Am  a  ground  for  dissolution,  of  the 
partnership, 

a.  /naonity. 

1.  In  general. 

LunaCT  continued  for  a  period  of  eight- 
een mom  recovery  from  which,  as  shown 
by  the  evidence,  is  hopeless  or  at  least 
very  improbable  during  the  remainder  of 
tile  time  for  which  tne  partnership  con- 
tract was  to  endure,  furnishes  ground  for 
a  dissolution.  Leaf  v.  Colea,  1  DeG.  li.  k 
G.  171. 

A  mining  partnership  for  sixty  years  was 
dissolved  in  Rowlands  v.  Evans,  30  Bcav. 
.302,  S  Jur.  N.  S.  88,  31  L.  J.  Ch.  N.  S. 
265,  6  L.  T.  N.  S.  6.18,  10  Week.  Rep.  186, 
nftrr  one  of  the  partners  became  hopeless- 
ly insane.  It  is  stated  that  the  court 
rannot  compel  persons  to  carry  on  busi- 
ness with  the  committee  of  a  lunatic,  sub- 
ject to  the  inconvenience  of  liaving  all 
transactions  passed  upon  by  the  court  sit- 
ting in  lunacy;  that  this  would  be  ruinous, 
and  no  one  would  bid  for  a  share  in  a  mine 
to  be  carried  on  in  such  a  way,  nor  could 
the  value  of  the  share  of  the  lunatic  be 
propc^rly  ascertained  under  such  circum- 
stances. 

It  was  araumed  in  Klrby  v.  Carr,  2  Jur. 
741.  8  L.  J.  Exeh.  in  Eq.  N.  S.  31,  3  Vounge 
&.  C.  Exch.  184,  that  some  ground  was  neces- 
sary for  the  dissolution  of  a  partnership 
without  any  stipulated  time  for  its  dura- 
tion. In  that  case  the  partnership  was  dis- 
solved upon  a  showing  that  one  of  the  part- 
ners in  a  conveyancinj?  partnership  had 
been  insane  for  about  three  years,  so  that 
he  had  been  unable  to  attend  the  office  for 
this  time,  and  there  was  a  showing  that  the 
lunacy  was  incurable.  It  seems  to  have 
been  admitted,  however,  in  this  case,  that 
upon  a  showing  of  incurable  lunacy  the 
partnership  might  be  dissolved,  the  only 
dispute  being  as  to  whether  there  had  been 
Buch  a  showing  made. 

The  Lord  Chancellor  in  Besch  v.  Frolich, 
7  Jur.  73,  1  Phill.  Ch.  172,  12  L.  J.  Ch. 
X.  R.  118,  states  that  a  partner  may  have 
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nership  to  January  1,  ]913.  The  partner- 
ship  agreement,  thus  extended  and  involved 
in  this  action,  provided  for  the  use  of  cer- 
tain trademarks  belonging  to  the  plaintiff 
and  to  the  estate  of  a  deceased  brotiier,  for 
a  compensation  aontewbat  in  exoeas  of  SO 
per  coit  of  the  net  profits,  for  a  division 
of  the  balance  of  sueb  profits  between  the 
parties  hereto  on  a  somewhat  larger  per- 
centage  to  defendant  than  to  plaintiff,  and 
for  a  contribution  of  capital  of  which,  as 
a  matter  of  fact,  the  defendant  contributed 
about  9130,000  and  the  plaintiff  about 
$110,000.  Said  agreen^t  also  contained 
the  ioUoviii^  provision:  "At  all  times  dur- 

the  partnership  dissolved  at  any  time  after 
his  partner  becomes  incompetent  to  assist 
in  the  business  by  reason  of  insanity.  The 
chief  dispute  in  this  case,  however,  was  as 
to  the  time  at  which  the  dissolution  should 
take  effect. 

The  court  was  of  the  opinion  in  Raymond 
Vaughn,  128  lU.  260,  4  L.R.A.  440.  IS 
Am.  St.  Rep.  112,  21  N.  E.  S66.  that  in- 
sanity may  constitute  a  ground  for  the  dis- 
solution of  a  partnership,  but  not  if  the 
malady  be  temporary  only,  with  a  fair  pros- 
pect of  recovery  within  a  reasonable  time. 
With  reference  to  an  adjudication  of  insan- 
ity, the  court  was  of  the  opinion  that  this 
might  be  for  temporary  purposes  only,  and 
that  the  only  effect  such  as  adjudication 
could  have  upon  a  bill  filed  to  dissolve  the 
partnership  would  be  to  establish  the  in- 
sanity, and  that  the  court,  in  determining 
the  partnership,  will  be  governed  by  the 
effect  the  insanity  has  upon  the  capacity  of 
the  insane  partner  to  discharge  the  duties 
imposed  by  his  contract  relation.  The  part- 
nership here  was  one  at  will,  which  the 
court  states  might  have  been  diseohred  of 
the  iwrtner's  own  volition. 

In  an  action  against  the  estate  of  a  de- 
ceased partner  for  the  misconduct  of  another 
of  the  partners,  in  which  the  defense  was 
that  the  partner  sued  had  become  imbecile 
and  was  therefore  relieved  from  liability, 
Lord  Langdale,  in  delivering  the  <^inion, 
says  that  affirmed  and  incurable  insanity  is 
a  ground  for  dissolving  a  partnership,  but 
that  before  a  decree  can  be  made  that  the 
partnership  shall  be  dissolved  on  this 
prround  it  must  be  shown  not  merely  that 
the  party  alleged  to  be  insane  Is  not  for 
the  time  so  capable  as  he  may  pre- 
viously have  been  of  attending  to  or  con- 
ducting the  business,  hut  that  he  is  really 
insane.  Sadler  v.  Lee,  6  Beav.  324,  7  Jur. 
476,  12  L.  J.  Ch.  N.  S.  407. 

The  court  in  Saver  t.  Bennet,  1  Cox,  Ch. 
Cas.  107,  was  of  the  opinion  that  continued  - 
insanity  is  a  ground  for  the  dissolution  of 
a  partnership,  but  if  the  partner  has  re- 
covered BO  that  he  is  in  such  a  state  of  mind 
as  to  be  able  to  conduct  the  business  accord- 
ing to  the  articles  of  partnership  there  Is 
no  ground  for  dissolutiim. 

Following  Sayer  v.  Bennct.  supra,  a  ref- 
erence was  directed  iq  Patey  v.  Patey,  S 
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ing  the  continuance  of  said  partnership, 
pach  partner  sliall  give  reasonable  time,  at- 
tenti<m,  and  attendant  to,  and  use  reason- 
able mdcavors  in  the  business  of  said  co- 
partnership, and  shall,  with  reasonable  skill 
and  power,  exert  himself  for  the  joint  in- 
terest, profit,  and  advantage  of  said  copart- 
nership, and  shall  truly  and  enei^etically, 
with  the  joint  stock  and  increase  of  said 
business,  sell,  deal,  and  merchandise.  The 
alleged  breach  of  any  of  the  provisions  or 
this  section  tII.  of  these  articles  by  either 
party  hereto  shall  not  give  to  the  other 
party  hereto  any  right  to  damages  or  to 
any  relief  whatsoever,  until  thirty  days 
after  written  notice  by  such  party,  speci- 
fying in  detail  the  acts  or  omissions  deemed 
by  such  other  party  to  constitute  such 
breach,  and  stating  that  for  any  such 
breach  accruing  after  such  thirty  days  dam- 
ages will  be  demanded,"  It  was  provided, 
in  substance,  by  supplementary  agreement 
tliat  plaintiff  at  his  option  should  not  t>e 


required  to  devote  himself  actively  to  the 
conduct  of  the  business,  in  which  event  the 
defendant  should  receive  «  small  addiUonal 
percentage  of  the  profits;  also,  that  "Mn  the 
event  of  the  terminati<Hi  of  said  copmrtBR- 
ship  limitation,  agreement,  death,  or 
otherwise,  the  share  of  the  said  partners 
shall  be  paid  to  them  or  to  their  respective 
representatives  witiiin  five  (S)  years  of  said 
termination,  but  in  instalments  of  not  less 
than  twenty-five  thousand  ($25,000)  dollars 
in  each  and  every  year  succeeding  such  ter- 
mination, with  interest  at  and  aft^  the 
rate  of  six  (6)  per  centum." 

May  10,  1908,  defendant  waa  afflicted 
with  a  stroke  of  paralysis  caused  by  a  hem- 
orrhage in  the  left  side  of  his  brain,  and  on 
the  second  and  last  trial  of  this  action, 
occurring  in  March,  1012,  the  court  found: 
That  as  the  result  of  such  ailment  the  de 
fendant  had  "temporary  paralysis  of  the 
right  side  of  his  body  and  a  certain  difficul- 
ty of  speech,  and  thereby  became  incapaoi- 


L.  J.  Ch.  N.  8.  108,  to  determine  the  con- 
dition of  partner  at  time  of  suit 

Past  insanity  is  not  a  ground  for  dis- 
solution, if,  at  the  time  when  the  release 
is  sought,  the  party  is  in  such  a  state  of 
mind  as  to  be  able  to  conduct  the  business 
of  the  partnership  with  the  other  members 
according  to  the  articles  of  partnership. 
Anonymous,  8  Kay  &  J.  441. 

And  this  is  true  notwithstanding  the 
other  partners  may  be  satisfied  that  the 
business  can  never  be  carried  on  in  a  sat- 
isfactory manner,  and  although  the  act  of 
the  insane  partner  may  have  shaken  the 
confidence  of  the  customers  of  the  firm. 
Ibid. 

In  Huddleston's  Case,  cited  in  Pearce  v. 
Chamberlain,  2  Yes.  Sr.  33,  there  was  held 
to  be  no  ground  for  dissolution  after  the 
partner  had  recovered  from  a  temporary 

disorder. 

The  right  to  dissolve  the  partnership  on 
account  of  insanity  exists  in  favor  of  the 
insane  partner,  so  that  he  may  maintain 
a  suit  for  that  purpose  by  his  next  friend, 
although  he  bss  not  been  adjudged  insane. 
Jones  V.  Uoyd,  L.  R.  18  Eq.  265,  43  L.  J. 
Ch.  N.  S.  828,  30  L.  T.  N.  S.  487,  22  Week. 
Rep.  785. 

The  only  dispute  in  Bagshaw  v.  Parker, 
10  Beav.  633,  was  as  to  when  the  partner- 
ship was  to  be  considered  dissolved;  it  be- 
ing admitted  apparently  that  under  articles 
of  partnership  by  which  one  of  the  part- 
ners was  to  go  to  India  and  personally  su- 
perintend and  manage  a  factory  there,  and 
in  the  event  of  his  death  or  such  severe 
illness  as  required  him  to  quit  India  for 
more  than  one  year,  the  books  for  the  part- 
nership were  to  be  made  up  at  the  end  of 
the  partnership  year,  the  fact  that  the 
partner  on  his  passage  to  India  became  a 
lunatic,  ,and  after  remaining  there  some 
months  was  returned  to  England,  was  sulTi- 
cient  for  the  dissolution  of  the  partnership. 
47  L.ItA.(N.S.) 


In  2  Colly.  Ch.  Cas.  276.  there  is  merely 
the  statement  with  reference  to  the  case 
of  Sander  v.  Sander,  that  on  a  bill  filed  by 
one  partner  against  his  copartner  for  a 
dissolution  of  partnership  on  the  ground  of 
the  insanity  of  the  defendant,  the  vice  chan- 
cellor decreed  a  dissolution  as  fnun  the  date 
of  the  decree. 


2.  Temporary  ^naanlty. 

That  mere  temporary  insanity  is  not  suffi- 
cient ground  for  dissolution,  see  Raymond  v. 
Vaughn,  128  111.  256,  4  L.R.A.  440,  15  Am. 
St.  Rep.  112,  21  N.  E.  666;  Sadler  v.  Lee. 
0  Beav.  324,  7  Jur.  476,  12  L.  J.  Ch.  N.  S. 
407;  Sayer  v.  Bennet,  1  Cox,  Ch.  Cas.  107. 
and  Patey  v.  Patcy,  S  L.  J.  Ch.  N.  S.  198. 
supnt. 

That  there  can  be  no  dissoluticm  after  a 
recovery  from  the  insanity,  see  Anonymous. 
2  Kay  &  J.  441,  and  Huddleston's  Case, 
cited  in  2  Ves.  Sr.  35,  supra. 

The  court  in  J.  v.  S.  [1894]  3  Ch.  72,  63 
L.  J.  Ch.  K.  S.  615,  70  L.  T.  N.  S.  757,  758. 
S  Reports,  436,  42  Week.  Hep.  617,  not 
being  satisfied  that  the  partner  was  per- 
manently insane,  directed  the  action  to 
stand  over  until  after  the  long  vacation, 
in  order  to  ascertain  whether  nis  mental 
condition  would  improve.  The  real  ques- 
tion decided  in  this  case  was  as  to  whether 
an  injunction  would  issue  pending  the 
action  for  the  dissolution,  to  restrain  the 
insane  partner  from  interfering  in  the  con- 
duct of  the  partnership  affairs. 

Upon  a  suit  by  the  executor  of  an  insane 
deceased  partner  for  an  accounting,  the 
eourt  in  Jones  v.  Noy,  3  L.  J.  Ch.  N.  S.  14. 
2  Myl.  &  K.  125,  states  that  it  is  clear  npon 
principle  that  the  complete  incapacity  of 
a  party  to  an  agreement  to  perform  that 
which  was  a  condition  of  the  agreement  is 
a  ground  for  determining  the  contract 
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tated  from  devoting  any  time,  attention,  or 
attendance  to  the  business  of  the  copart- 
nership, or  using  reasonable  endeavors  in 
the  business  of  the  copartnership,  or  exert- 
ing himself  for  the  joint  interest,  profit, 
and  advantage  of  the  copartnership  with 
reasonable  skill  or  power,  and  from  in  any 
way  selling,  dealing,  or  merchandising  with 
the  joint  stock  and  increase  of  si^id  busi- 
ness. That  the  defendant  has  not  recovered 
from  the  effects  of  said  stroke  of  paralysis 
and  the  aforesaid  incapacity  resulting 
therefrom,  but  his  condition  will  so  im- 
prove that  prior  to  the  time  limited  for 
the  existence  of  the  copartnership  he  will 
make  n  practical  recovery  of  his  health. 
There  has  been  a  steady,  decided,  progres- 
sive improvement  in  all  the  difficulties  in 
which  the  defendant's  affliction  manifested 
itself.  ,  .  .  The  defendant's  mentality 
haa  never  been  involved,  and  he  has  not 
ahown  any  signs  of  any  mental  deteriora- 
tioi^    Defendant   was   mentally  perfectly 

The  insanity  of  a  partner  is  a  ground  for 
the  diaaolution  of  the  partnership,  because 
it  is  immediate  incapacity,  but  it  may  not 
in  the  result  prove  to  be  a  ground  for  dis- 
solution, for  the  partner  may  recover  from 
his  malady;  that  when  a  partner  is  affect- 
ed with  insanity  the  continuing  partner 
may  make  it  a  ground  for  dissolution.  But 
if  he  does  not  apply  to  the  court  for  a  de- 
cree of  dissolution.  It  is  to  be  considered 
that  he  is  willing  to  wait  and  see  whether 
the  incapacity  of  his  partner  may  not  prove 
merely  temporary.  This  dictum  of  the 
court  conflicts  with  the  decisions  in  so  far 
as  it  states  that  a  dissolution  may  be  had 
before  the  insanity  is  shown  to  be  perma- 
nent. It  is  apparent  on  an  examination  of 
this  esse  that  the  court  ia  not  discussing 
the  character  of  insanity  as  a  ground  of  dis- 
solution, but  whether  or  not  insanity  of  it- 
self works  a  dissolution. 

8.  Eff^  of  adjitatcatton  of  MMtttty. 

It  is  not  necessary  to  refer  the  question 
of  lunacy  to  a  master  where  the  partner  has 
been  adjudged  a  lunatic  by  a  commission. 
Milne  v.  Bartlet,  3  Jur.  358,  8  L.  J.  Ch.  N. 
8.  254. 

Upon  a  suit  by  the  insane  partner  by 
his  next  friend  for  the  dissolution  of  a  part- 
nership, the  court  in  Jones  v.  Lloyd,  L. 
R.  18  Eq.  265,  43  L.  J.  Ch.  N.  8.  82G,  30 
L.  T.  N,  S.  487,  22  Week.  Rep.  785,  where 
there  had  been  no  adjudication  of  insanity, 
states  that  a  committee  may  be  necessary 
to  decide  on  the  insanity  of  the  partner,  hut 
leaves  this  matter  undecided. 

See  Raymond  v.  Vaughn,  supra. 

h.  Illnesa. 

The  court  in  Whitwell  t.  Arthur,  35 
Bpav.  140,  refused  to  dissolve  a  partnerililp 
47  UR.A.(N.S.), 


normal  and  competent.  At  the  time  of  the 
trial  the  defendant  could  walk  without  any 
assistance  whatsoever,  and  write  with  hia 
right  hand,  and  express  his  thoughts  on 
any  topic  intelligently,  and  could  carry  on 
any  conversation  without  difficulty."  Also, 
that  since  the  date  of  his  stroke  of  pa- 
ralysis defendant  has  not  attended  to  the 
business  of  the  partnership,  or  given  any 
time,  attention,  or  attendance  thereto,  and 
said  business  has  been  wholly  conducted 
and  managed  by  the  plaintiff. 

On  or  about  March  1,  1909,  plaintiff  sent 
to  the  defendant  a  letter  in  which,  in  sub- 
stance, he  called  to  the  attention  of  the 
latter  his  failure  to  perform  his  obligations 
and  duties  under  the  articles  of  copartner- 
ship, and  notified  him  that  such  omissions 
were  breaches  of  said  contract,  and  that  "at 
the  expiration  of  thirty  days  after  the  re- 
ceipt by  you  of  this  notice  I  shall  consider 
the  said  firm  to  be  terminated,  and  shall 
proceed  to  liquidate  the  business  of  the  same 

of  druggists  where  one  of  the  partners 
was  seized  with  a  paralytic  attack  and  re- 
mained incapable  of  performing  the  duties 
which  he  had  covenanted  to  perform  by  the 
articles  of  partnership  for  about  ten 
months,  but  where  he  had  improved  in 
health  since  that  time  so  that  he  was  com- 
petent to  perform  bis  duties,  though  pos- 
sibly not  as  competent  as  he  had  been  pre- 
vious to  his  illness.  The  bill,  however,  was 
not  dismissed,  but  proceedings  were  stayed 
with  liberty  to  apply  in  case  the  partner's 
health  should  again  fail. 

In  an  abstract  case,  Casky  v.  Casky, 
5  Ky.  L.  Rep.  775,  the  fact  that  a  partner 
hiu  lost  his  health  or  strength,  or  does 
not  possess  the  skill  necessary  for  the 
proper  execution  of  the  work  he  undertook 
to  do,  ia  held  to  be  a  sufficient  cause  for  the 
dissolution  of  the  partnership. 

From  a  subsequent  paragraph  of  the  ab- 
stract it  appears  that  this  was  a  partner- 
ship agreement  by  which  it  was  provided 
that,  from  the  date  of  the  death  of  either 
of  the  partners,  the  survivor  or  survivors 
should  continue  the  partnership  for  the 
term  of  seven  years  or  until  the  death  of 
all  of  them;  and  the  widow  of  one  of  the 
deceased  partners  had  brought  the  action 
for  the  dissolution  against  the  sole  sur- 
viving partner,  whose  incompetency,  as 
above  stated,  was  urged  as  a  ground  for 
the  dissolution. 

Article  3888  of  the  Louisiana  statute 
provides  that  there  is  just  cause  for  a 
partner  to  dissolve  partnership  before  the 
appointed  time  when  one  or  more  of  the 
partners  fail  in  their  obligations,  or  when 
an  habitual  infirmity  prevents  him  from  de- 
voting himself  to  the  affairs  of  the  partner- 
ship which  require  his  presence  or  personal 
attendance.  Jurgens  v,  Ittmann,  47  La. 
Ann.  367,  16  So.  952.  And  see  Babclat  v. 
BABsn.  W.  A.  E. 
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Jims. 


In  accordance  with  article  xvi.  of  the  arti- 
cles of  copartnerahip."  In  addition,  on  or 
about  April  1,  1909,  plaintiff  so  changed 
the  partncraliip  bank  accounta  that  the 
funds  therein  could  not  be  drawn  on  any 
cheeki  signed  by  the  defendant,  and  then 
eommenced  this  action. 

Messrs.  Gtiarles  F.  Brown,  John  Ij. 
Wllkle,  and  Chester  A.  Jayne,  for  ap- 
pellant : 

The  partnership  in  suit  should  have  been 
decreed  at  an  end  because  of  the  "permanent 
incapacity*'  of  the  defendant. 

Parsons,  Partn,  3d  ed.  pp.  503,  604; 
Story,  Partn.  6th  ed.  g§  291,  294;  4  Lind- 
ley,  Partn.  7th  cd.  chap.  3,  §  2  (b)  p.  614; 
Burdick,  Partn.  2d  ed.  chap.  7,  S  3  (b) ; 
English  Partnership  Act,  1890,  §  35  (b)  ; 
Whitwell  V.  Arthur,  35  Beav.  140;  Sadler 
V.  Lee,  6  Beav.  324,  12  L.  J.  Ch,  N.  S. 
407,  7  Jur.  476;  Jones  v.  Noy,  2  Myl.  &  K. 
125,  3  L.  J.  Ch.  N.  S.  14;  Waters  v.  Taylor, 
2  Ves.  &  B,  299,  13  Revised  Rep.  91;  Leaf 
v.  Coles,  1  DeG.  M.  A  G.  171;  Friedburgher 
V.  Jaberg,  20  Abb.  N.  C.  279;  Casky  v. 
Caaky,  5  Ky.  L.  Rep.  775;  Sayer  v.  Bennet, 
1  Cox,  Ch.  Caa.  107;  Fogg  v.  Johnston,  27 
Ala.  432,  62  Am.  Dec.  771;  Barclay  v.  Bar- 
rie,  64  Misc.  403,  119  K.  Y.  Supp.  463; 
Barclay  Barrie,  142  App.  Div.  670,  327 
N.  Y.  Supp.  403. 

Where  a  person  has  absolutely  contracted 
to  do  a  particular  thing  not  impossible  or 
unlawful  at  the  time,  he  will  not  be  excused 
from  the  obligations  of  his  contract  unless 
either  (1)  performance  is  made  unlawful, 
or  (2)  is  prevented  by  the  other  party. 

Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Rep.  416;  Williams  v.  Vanderbilt,  28  N. 
Y.  217,  84  Am.  Dec.  333;  Tompkins  v.  Dud- 
ley, 2S  N.  Y.  272,  82  Am.  Dec.  349;  Harm- 
ony T.  Bingham,  12  N.  Y.  99,  62  Am.  Dec. 
142. 

A  court  of  equity  will  deciee  a  dissolution 
of  a  partnership  on  account  of  a  substantial 
breach  by  one  of  the  partners  ,of  the  ex- 
press provisions  of  the  partnership  contract, 
and,  assuming  that  in  this  case  the  defend- 
ant was  guilty  of  such  a  breach,  then  a 
decree  should  enter  as  prayed  for  in  the 
complaint. 

Durbin  v.  Barber,  14  Ohio,  311;  Dumont 
Ruepprecht,  38  Ala.  175;  Fogg  t.  John- 
ston, 27  Ala.  432,  62  Am.  Dec.  771;  Von 
Tagen  v.  Roberta,  2  Pearson  (Pa.)  137; 
Essell  V.  Hayward,  30  Beav.  158,  29  L.  J. 
Ch.  N.  S.  806,  6  Jur.  N.  S.  690,  8  Week. 
Rep.  593;  Lyon  v.  Tweddell,  L.  R.  17  Ch. 
Div.  529,  50  L.  J.  Ch.  N.  S.  571,  44  L.  T. 
N.  S.  785,  29  Week.  Rep.  689,  45  J.  P.  680; 
Henn  v.  Walsh,  2  Edw.  Ch.  129;  Mechem, 
Partn.  S  255;  Parsons,  Partn.  3d  ed.  p.  497. 

Where  sufficient  grounds  for  dissolution 
47  L.R.A.(N.S.) 


exist  the  aggrieved  partner  must  come  into 
a  court  of  ctiuity  to  obtain  the  desired  re- 
lief. 

Ferrero  v.  Buhimeyer,  34  How.  Pr.  33; 
Gansevoort  v.  Kennedy,  30  Barb.  279;  Me- 
chem, Rirtn.  ed.  1899,  p.  165,  §  239;  Par- 
son, Partn.  2d  ed.  p.  424;  Story,  Parta. 
6th  ed.  S  27S;  1  Collyer,  Partn.  6th  ed.  p. 
421. 

Dissolution  of  the  partnership  in  suit 
should  be  decreed  as  of  the  date  of  the 
commencement  of  the  action. 

Durbin  v.  Barber,  14  Ohio,  311;  Dumont 
V.  Ruepprecht,  38  Ala.  175;  Fogg  Johns- 
ton, 27  Ala.  432,  62  Am.  Dec.  771;  Von 
Tagen  v.  Roberts,  2  Pearson  (Pa.)  137;  Es- 
sell V.  Hayward,  30  Beav.  158,  29  L.  J,  Ch. 
N.  S.  806,  e  Jur.  N.  S.  690,  8  Wedt.  Rep. 
593;  Lyon  v.  Tweddell,  L.  R.  17  Ch.  Div. 
529,  50  L.  J.  Ch.  N.  S.  671,  44  L.  T.  N.  S. 
785,  29  Week.  Rep.  689,  45  J.  P.  680; 
Lindley,  Partn.  2d  Am.  ed.  583;  George, 
Partn.  405;  30  Cyc.  658;  Besch  v.  FroUch, 
1  Phill.  Ch.  172;  Hartman  v.  Woehr, 
18  N.  J.  Eq.  383;  Akin  v.  Luce,  45  N. 
Y.  8.  R.  692,  18  N.  Y.  Supp.  392; 
CrawBhay  v.  Collins,  15  Ves.  Jr.  218,  10 
Revised  Rep.  61,  19  Eng.  Rul.  Cas.  682: 
King  V.  Leighton,  100  N.  Y.  386,  3  N.  E. 
594;  White  v.  Reed,  124  N.  Y.  468.  26  .V. 
E.  1037;  Blum  v.  Mayer,  189  N.  Y.  153. 
81  N.  B.  780;  Karrick  v.  Hannaman,  168 
U.  S.  328,  42  L.  ed.  484,  18  Sup.  Ct.  Rep. 
135. 

Messrs.  E:dward  Bruce  Hill  and  Ed- 
vrard  H.  Green,  with  Messrs.  Sullivan  A 
Cromwell,  for  respondent: 

Thia  appeal  is  not  maintainable. 

People  ex  rel.  Gray  v.  Phillips,  67  N.  T. 
682;  People  ex  rel.  Kingsland  v.  Clark,  70 
N".  Y.  618;  People  ex  rel.  Geer  v.  Troy,  82 
N.  Y.  676;  People  ex  rel.  23d  Street  E. 
Co.  V.  Squire,  110  N.  Y.  666,  18  N.  E.  362; 
Re  Manning,  139  N.  Y.  446,  34  N.  E.  931 : 
Bell  V.  Bell.  181  U.  S.  176,  45  L.  ed.  804, 
21  Sup.  Ct,Kep.  6S1;  Southern  P.  Terminsi 
Co.  V.  Interstate  Commerce  Commission, 
210  U.  S.  498,  614,  66  L.  ed.  310.  315,  31 
Sup.  Ct.  Rep.  279;  Jones  v.  Montague,  194 
U.  S.  147,  48  L.  ed.  913,  24  Sup.  Ct  Rep. 
611;  Richardson  v.  McChesney,  218  U.  S. 
487.  64  L.  ed.  1121,  31  Sup.  Ct.  Rep.  43; 
Mills  V.  Green,  169  U.  S.  651,  40  L.  ed. 
293,  16  Sup.  Ct.  Rep.  132;  Gsmewril 
Fire-Alarm  Tel^.  Co.  t.  Municipal  Signs! 
Co.  9  0.  C.  A.  4S0,  21  U.  S.  App.  1,  118. 
61  Fed.  208. 

A  partnership  will  not  be  dissolved  in 
consequence  of  the  phyaieal  incapacity  of 
a  partner  which  is  temporary  in  its  nature, 
although  prolonged,  but  will  be  dissolved 
for  total  and  permanent  incapacity. 

Whitwell  T.  Arthur,  35  BeaT.  140. 

Even  Insanity  furnishes  onlj  a  gronad 
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lor  applying  to  the  court  for  a  diBsolutioo, 
and  that  the  court  will  refuse  to  diasolve, 
even  on  that  ground,  unless  satisfied  that 
the  insuiii;  is  permanent  and  incurable. 

Friedbnrgher  t.  Jaberg,  20  Abb.  N.  C. 
279;  Raymond  t.  Vaughn,  128  lU.  256,  4 
LJUA.  440,  16  Am.  St.  Rep.  112,  21  N.  K. 
6S6;  Jurgens  v.  Ittmann,  47  La.  367,  16 
So.  952;  J.  V.  S.  [1894]  3  Ch.  72,  63  L.  J. 
C!h.  N.  S.  fll5,  8  Reports,  436,  70  L.  T.  N. 
8.  767,  758,  42  Week.  Rep.  617;  Jones  t. 
Lloyd,  L.  R.  18  Eq.  265,  43  L.  J.  Ch.  N.  S. 
826,  30  L  T.  N.  S.  487,  22  Week.  Rep. 
785 ;  Anonymous,  2  Kay  &  J.  .441 ;  Sadler 
V.  Lee,  6  Beav.  324,  12  L.  J.  Ch.  K.  S. 
407,  7  Jur.  476;  Patey  t.  Patey,  5  L.  J. 
c:h.  N.  S.  198;  2  Idndley,  Partn.  2d  Am.  ed. 
557;  Parsons,  Parfn.  4th  ed.  450;  Burdick, 
Partn.  350. 

Even  had  respondent  been  disabled,  that 
fact  would  not  justify  a  dissolution  in  this 
case. 

Skolny  t.  Richter,  139  App.  Div.  534,  124 
N.  Y.  Supp.  152' 

No  judgment  which  would  give  appellant 
the  whole  profits  of  the  business  since 
April  1,  1909,  would  be  justified  in  any  ease. 

Besch  T.  Frolich,  1  Phill.  Ch.  172,  12  L. 
J.  Ch.  N.  S.  118,  7  Jur.  73. 

fiisoock,  J.,  delivered  the  opinion  of  the 
court: 

After  being  copartners  for  many  years  in 
the  manufacture  and  sale  of  various  articles 
under  a  succession  of  agreements,  in  Feb- 
ruary, 1908,-  the  parties  to  tiiis  action  en- 
tered into  a  new  agreement  of  copartner- 
ship, which  was  to  extend  from  said  date 
to  January  1,  1013.  In  addition  to  con- 
tributing substantial  sums  of  money  aa 
capital,  each  partner,  as  an  original  agree- 
ment, expressly  undertook  reasonably  to  de- 
vote his  time  and  attention  to  the  partner- 
ship affairs,  but  by  further  provision  plain- 
tiff had  the  right  at  hia  option  to  with- 
hold his  time  and  attention,  and  in  which 
fvent  defendant  was  to  receive  a  small  ad- 
•litional  percentage  of  the  profits.  In  May, 
1908,  the  defendant  was  stricken  with  pa- 
lalysis,  and  thereby  was  concededly  dis- 
abled from  discharging  hia  duties  as  co- 
partner for  a  considerable  period  of  time, 
the  full  extent  thereof  being  a  subject  of 
dispute.  In  March,  1909,  plaintiff,  claiming 
to  act  in  accordance  with  the  provisions  of 
the  partnership  agreement  already  quoted, 
served  a  notice,  which,  after  charging  de- 
fendant with  failure  to  fulfil  his  partner- 
ship obligations,  notified  him  that  at  the 
expiration  of  thirty  days  the  former  would 
regard  the  partnership  terminated  in  ac- 
cordance with  the  provisions  of  the  copart- 
nership agreement,  and  about  April  2,  1900, 
he  commenced  this  action  for  a  dissolution 
47  L.R.A.(N.S.) 
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of  such  copartnership.  He  based  and  pros- 
ecuted his  action  on  the  twofold  theory: 
First,  that  he  was  entitled  to  a  dissolution 
under  general  principles  of  equity  because 
of  the  incapacity  of  his  partner;  and,  sec- 
ond, that  he  was  entitled  to  such  dissolu- 
tion under  the  provisions  of  the  partner- 
ship  agreement,  because  of  the  breach  by 
defendant  of  his  express  obligations  as  set 
forth  in  said  agreement. 

I  agree  with  the  counsel  for  the  defend- 
ant that  the  express  agreement  of  the  latter 
reasonably  to  apply  his  time  and  attention 
to  the  management  of  the  affairs  of  the  co- 
partnership docs  not  materially  strengthen 
the  plaintifi^s  case;  for  undoubtedly,  in 
the  absence  of  express  agreement  to  the 
contrary,  a  partner  is  impliedly  bound  thus 
reasonably  to  devote  himself  to  the  advance- 
ment of  the  copartnership  of  which  he  has 
become  a  member.  And,  further,  I  shall  not 
consider  plaintiff's  right,  if  any,  to  relief 
under  the  express  provisions  of  the  part- 
nership agreement,  on  the  theory  of  a 
breach  of  defendant's  obligations  therein 
set  forth,  simply  stating,  as  all  Uiftt  is 
necessary,  that  in  my  opinion  those  pro- 
visions are  limited  in  their  application,  and 
do  not  exclude  the  plaintiff  from  a  right  to 
relief  on  general  principles  of  equity.  Thus 
the  discussion  will  be  limited  to  the  ques- 
tion whether  he  was  entitled  to  relief  under 
those  principles. 

Inasmuch  as  defendant's  physical  condi- 
tion is  the  basic  fact  in  the  discussion,  it 
becomes  necessary  to  consider  at  some  length 
the  findings  on  that  subject.  The  trial  court 
foimd,  amongst  other  things,  that  as  the 
result  of  the  stroke  of  paralysis  May  10, 
1908,  he  "became  incapacitated  from  devot- 
ing any  time,  attention,  or  attendance  to 
the  business  of  the  copartnership,  or  using 
reasonable  endeavors  in  the  business  of  the 
copartnership,  or  exerting  himself  for  the 
joint  interest,  profit,  and  advantage  of  the 
copartnership ;  ■  -  .  •  that  the  defendant 
has  not  recovered  (speaking  as  of  the  time 
of  the  trial  in  March,  1912)  from  the  effects 
of  said  stroke  of  paralysis,  and  the  afore- 
said incapacity  resulting  therefrom;"  that 
there  had  been  a  steady,  progressive  im- 
provement in  all  defendant's  difficulties; 
that  his  mentality  had  not  been  involved; 
and  that  at  the  time  of  the  trial  he 
"walked  without  any  assistance  whatever, 
'  and  wrote  with  his  right  hand,  and  ex- 
pressed hia  thoughts  on  any  topic  intelli- 
gently, and  could  carry  on  any  conversation 
without  difiiculty;"  that  his  condition  would 
"continue  to  improve,  ending  In  practical 
recovery  within  the  time  limited  for  the 
existence  of  the  copartnership." 

In  my  opinion  the  fair  construction  of 
these  findings  as  a  whole  is  that  defend- 
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ant  became  and  continued  wholly  incapaci- 
tated for  the  discharge  of  hia  duties  as 
copartner  from  May  10,  1908,  until  March, 
1912,  and  that  the  moat  which  conld  be  ex- 
pected in  the  future  was  that  he  would 
make  "a  practical  recovery  within  the  time 
limited  for  the  existence  of  the  copartner- 
ship;" namely,  at  some  time  before  January 
1,  1913. 

I  do  not  regard  the  explicit  finding  that 
the  defendant  at  the  time  of  the  trial  was 
still  suffering  from  complete  incapacity 
caused  by  his  stroke  of  paralysis  as  at  all 
overcome  by  the  very  general  ana  indefinite 
findings  that  he  had  so  far  recovered  that 
he  could  perform  certain  acts.  It  cannot 
be  fairly  inferred  that  a  person  has  recover- 
ed from  a  total  incapacity  to  transact 
business  because  of  the  statement  that  he 
may  do  the  various  things  mentioned,  when 
there  is  no  further  information  as  to  the 
distance  he  could  walk,  the  amount  of  writ- 
ing he  could  do,  and  the  length  of  time  he 
could  converse.  An  established  incapacity 
to  endure  the  general  strain  and  constant 
activity  incidental  to  the  conduct  of  a  large 
business  is  not  shown  to  be  cured  or  avoided 
by  such  findings  as  those,  and  that  the  lat- 
ter do  not  fairly  bear  the  construction 
sought  to  he  imposed  upon  them  by  the 
learned  counsel  for  the  respondent  of  a  re- 
covery already  attained  is  evidenced  by  the 
finding  that  the  defendant  would  make  a 
"practical  recovery"  sometime  during  the 
following  nine  months. 

It  also  seems  to  nie  that  the  construc- 
tion of  these  findings  is  very  materially  il- 
luminated by  the  facts  that  the  defendant 
did  not  appear  on  either  of  the  two  trials, 
that  some  time*  before  the  last  one  hi? 
traveled  to  another  state,  whither  his  phy- 
sicians were  called  for  the  purpose  of  ex- 
amining him,  and  that  an  attempt  on  the 
part  of  the  plaintifT  to  procure  a  physical 
examination  of  him  was  opposed  and  de- 
feated by  his  counsel.  It  would  seem  that 
if  the  defendant  had  sufficieTitly  recovered 
to  withstand  the  strain  of  active  business, 
there  would  have  been  no  better  way  of 
establishing  such  fact  than  hy  his  appear- 
ance on  the  trial. 

The  principles  of  law  which  are  appli- 
cable to  such  a  situati(Hi,  as  a  basis  for  dis- 
solution of  the  partnership,  through  not 
of  frequent  application,  are,  as  it  seems  to 
me,  extremely  simple  and  plain. 

As  has  already  been  stated,  independent 
of  express  provision,  a  partner  impliedly 
undertakes  to  advance  the  success  of  the 
copartnership  by  devoting  to  it,  within 
reastmable  limits,  his  time,  efforts,  and 
ability.  His  copartners  are  entitled  to  this 
contribution,  and  if  for  any  reason  he  fails 
to  fufil  his  duties,  they  arc  thereby  de- 
47  L.R.A.(N.8.) 
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prived,  in  greater  or  less  degree,  according 
to  the  extent  of  his  failure,  of  tiie  braefits 
of  the  contract  which  they  have  made,  and 
of  the  fruits  thereof  to  which  they  are 
l^itimately  entitled.  With  entire  justice 
therefore,  the  principle  has  been  well  es- 
tablished that  courts  of  equity  have  power 
to  decree  dissolution  of  a  copartnerahip 
because  of  permanent  incapacity  of  a  part- 
ner which  materially  affects  his  ability  to 
discharge  the  duties  imposed  by  his  partner- 
ship relation  and  contract.  Parsons,  Partn. 
3d  ed.  pp.  503,  504;  Story,  Partn.  6th  ed. 
g§  291-294;  1  Lindley,  Partn.  3d  ed.  pp. 
235,  etc.;  Gow,  Partn.  3d  ed.  chap.  5,  §  1, 
pp.  221,  222;  Whitwrfl  v.  Arthur,  35  Beav. 
140;  Friedburgher  v.  Jaberg,  20  Abb.  N.  C. 
279,  281;  Raymond  v.  Vaughn,  128  IIL  256, 
4  L.R.A.  440,  15  Am.  St,  Rep.  112,  21  N.  E. 
560;  Jones  v.  Lloyd,  Jm  R..18  £q.  265,  43 
L.  J.  Oh.  N.  S.  826,  30  L.  T.  N.  S.  487.  2* 
Week.  Rep.  785;  Jones  v.  Noy,  2  Myi.  k 
K.  125,  3  L.  J.  Ch.  N.  S.  14. 

And  in  elucidation  of  the  general  prin- 
ciple thus  stated  the  cases  and  text  writers, 
as  well  as  common  sense,  make  it  apparent 
that  "permanent"  incapacity  as  a  ground 
for  dissolution  does  not,  end  should  not, 
mean  incurable  and  perpetual  disabilfty  dur- 
ing the  life  of  the  partner.  It  means  in- 
capacity which  is  lasting  rather  than  mere- 
ly temporary,  and  the  prospect  of  recovery 
from  which  is  remote,  which  has  continued 
or  is  reasonably  certain  to  continue  during 
so  substantial  a  portion  of  the  partnership 
period  as  to  defeat  or  materially  affect  and 
obstruct  the  purpose  of  the  partnership. 

Story  on  Partnership  says  ( §  297 ) :  ''It 
is  not  the  mere  fact  of  the  existence  of  such 
insanity,  infirmity,  or  other  disability  su- 
pervening that  will  justify  them  in  the 
appl  ication  of  such  an  extraordinary 
remedy  (dissolution).  But  it  must  be 
of  such  a  character  as  amounts  to  a  per- 
manent or  confirmed  disqualification  to 
perform  the  duties  of  the  partnership. 
If  the  insanity  or  infirmity  or  other  dis- 
ability be  of  a  temporary  or  fugitive  na- 
ture; if  it  be  merely  an  occasional  mal- 
ady or  accidental  illness;  ...  if  there 
be  a  fair  prospect  of  a  recovery  within 
a  reasonable  time — then  and  in  such  cases 
there  is  no  fit  ground  for  a  court  of  eqoity 
to  decree  a  dissolution,  for  every  partner- 
ship must  be  presumed  to  be  entered  into 
subject  to  the  common  incidents  of  life, 
such  as  temporary  illness,  infirmity,  or  in- 
sanity." 

In  Raymond  v.  Vaughn,  128  III.  25«.  4 
L.R.A.  440.  15  Am.  St.  Rep.  112,  21  N.  E. 
566,  it  is  said:  "While  curable,  temporary 
insanity  will  be  sufficient,  upon  an  inquisi- 
tion, to  sustain  an  adjudication  of  ineanilT'. 
...   it  will  not  authorize  a  eonrt  of 

Digitized  byGoOglC 


1913. 


BARCLAY 


T.  BARBIE. 


847 


chancery  to  decree  a  diSBolution  of  a  part- 
nership if  the  malady  be  temporary,  only, 
with  a  fair  prospect  of  recovery  within  a 
reasonable  time.  Story,  Partn.  §  297. 
.  .  .  Courts  of  equity  will,  as  between 
the  partners,  look  to  the  effect  produced 
upon  the  partnership  relations  and  busi- 
ness, and  refuse  to  determine  the  partner- 
ship and  apply  its  assets  unless  the  in- 
sanity materially  affects  the  capacity  of 
the  partner  to  discharge  the  duties  im- 
posed by  his  contract  relation." 

In  Jones  t.  Lloyd,  L.  E.  18  Eq.  265,  it 
was  said  by  Sir  George  Jessel:  "I  quite 
agree  with  what  was  said  on  the  part  of 
tlie  defendant,  that  you  must  have  an  al- 
legation of  permanent  insanity  [as  a  ground 
for  dissolution] — that  is,  you  must  have 
an  allegation  of  insanity,  not  merely  of  a 
temporary  character,  for  that  is  the  mean- 
ing of  the  rule,  and  not  merely  insanity 
frtHn  which  it  is  likely  or  reasonably  pos- 
sible that  a  man  may  recover." 

Within  these  principles  I  think  that  the 
plaintiff,  on  the  facts  as  now  found,  estab- 
lished his  right  as  matter  of  law  to  a  dis- 
solution of  the  partnership,  ?kfany  times 
the  meaning  and  effect  of  such  descriptive 
terms  as  "substantial"  and  "reasonable,"  aa 
found  Id  a  rule  of  action,  are  to  be  de- 
termined by  a  jury,  but,  on  the  other  hand, 
it  sometimes  happens  that  a  given  set  of 
facts  IB  so  decisive  that  their  significance 
is  not  subject  to  diverse  inferences,  and 
does  not  present  a  question  of  fact,  and 
that  I  think  is  the  present  case.  It  would 
Deem  that  there  ought  to  be  no  doubt  or 
difference  of  opinion  concerning  the  propo- 
sition that  when  a  partner  has  been  totally 
incapacitated  from  attending  to  his  duties 
for  three  years  and  eleven  months  out  of 
a  partnership  period  of  four  years  and 
eleven  months,  with  no  assurances  that  he 
will  recover  before  the  expiration  of  the 
unexpired  balance  of  eleven  months,  the 
incapacity  has  been  of  a  permanent,  and 
not  a  temporary  or  fleeting  character,  and 
of  a  substantial,  and  not  inconsequential 
nature,  and  that  the  purpose  of  his  part- 
ners in  joining  him  with  them  has.  been 
materially  and  essentially  defeated. 

Two  special  reasons  are  urged  why  the 
rule  of  diasolution  should  not  he  applied  to 
the  facts  of  this  case.  In  the  flrst  place, 
it  ia  said  that  inasmuch  as  defendant  un- 
dertook largely  to  discharge  the  ordinary 
duties  of  plaintiff  ^3  copartner  for  a  small 
extra  percentage  of  profits,  the  exactions  of 
the  partnership  business  could  not  have 
been  great  or  material  enough  to  warrant 
a  dissolution.  The  fact  that  the  plaintiff'n 
agreement  with  defendant  entitled  the  for- 
mer to  have  the  latter  do  hia  work  is  an 
added  argument  concerning  the  disadvan- 
47  L.R.A.(If.S.) 


tages  which  flowed  to  him  from  defendant's 
incapacity,  and  it  can  hardly  be  assumed 
that  the  utter  inability  of  a  partner  to  dis- 
charge his  duties  to  the  copartnership  is 
not  a  matter  of  substantial  importance. 

In  the  second  place,  it  is  said,  and  the 
court,  in  substance,  has  ao  found,  that  after 
April,  IS09,  plaintiff  maintained  the  posi- 
tion that  he  would  not  permit  the  defend- 
ant to  resume  his  place  as  a  partner,  al- 
though the  latter  desired  so  to  do.  The 
only  evidence  on  this  subject  relates  to  the 
plaintiff's  insistence  that  the  partnership 
should  be  dissolved  because  of  defendant's 
sickness,  and  his  arrangement  of  the  firm 
bank  accounts  so  that  the  latter  could  not 
draw  therefrom.  There  is  nothing  in  these 
facts  which  constitutes  a  defense  to  this 
action.  Defendant  is  not  required  to  es- 
tablish as  a  matter  of  defense  that  plain- 
tiff excluded  him  from  participation  in  the 
partnership  affairs.  The  burden  rests  upon 
the  plaintiff  to  show  that  the  defendant  had 
become  incapacitated  by  reason  of  sickness 
from  attending  to  these  affairs.  If  he  es- 
tablishes this  proposition,  it  was  defend- 
ant's incapacity,  and  not  plaintiff's  con- 
duct, which  kept  the  former  from  attending 
to  his  duties.  If  plaintiff  does  not  estab- 
lish this  proposition,  hia  action  fails  in- 
dependent of  any  other  consideration. 

Having  thus  reached  the  conclusion  that 
plaUitiff  on  the  facts  as  found  was  entitled 
to  a  diasolution  of  the  copartnership,  the 
question  still  remains  as  of  what  date  such 
dissolution  should  be  adjudged.  In  fact 
this  at  present  is  the  only  question  of  prac- 
tical importance;  for,  the  partnership 
agreement  having  now  expired  by  its  own 
limitations,  a  judgment  of  dissolution  is 
of  no  importance  unless  it  relates  to  a  date 
prior  to  such  expiration.  It  may  be  con- 
ceded, as  argued  by  respondent,  that  under 
ordinary  circumstances  dissolution  will  be 
adjudged  as  of  the  date  when  the  judgment 
was  granted,  but  beyond  question  the  court 
may  for  sufficient  reason  adjudge  such  re- 
lief as  of  an  earlier  date.  Durbin  v.  Bar- 
ber, 14  Ohio,  311;  Dumont  v.  Ruepprecht, 
38  Ala.  175;  Fogg  v.  Johnston,  27  Ala.  432, 
62  Am.  Dec.  771  ;  Von  Tagen  v.  lUrfjerts.  2 
Pearson  (Pa.)- 137;  Kssell  v.  Hayward,  30 
Beav.  l.)8,  29  L.  J.  Ch.  N.  S,  806,  6  Jur.  N. 
S.  690,  8  Week.  Rep.  693.  I  have  no  doubt 
that  if  on  a  new  trial  the  court  should  find 
that  plaintiff  was  entitled  to  a  dissolution 
within  the  principles  approved  by  us,  it 
will  have  the  power  to  adjudge  such  dissolu- 
tion as  of  an  earlier  date  when  he  became 
entitled  to  such  relief,  if  to  it  the  equities 
seem  to  warrant  so  doing.  Plaintiff  waited 
nearly  eleven  months  after  the  commence- 
ment of  the  defendant'a  sickness  before  be- 
ginning this  action,  and  thereby  .insisting 
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thftt  tht  incapacity  wu  pernuueiit,  and 
that  ha  WM  entitled  to  a  diHolution.  On 
the  facts  as  at  present  found  it  oonld  be 
fairly  said  that  such  conduct  was  not  pre- 
eipitate  or  unreasonable,  and  that  the  daim 
then  asserted  by  his  action  that  defendant's 
ineapadfy  was  petnutnent  and  warranted 
a  diuolution  was  justified.  If  without  fault 
on  plaintiff's  part  the  proeeBsea  of  litiga- 
tion hate  been  .deli^ed  until  a  judgment  of 
disBolutim,  taking  effect  when  renderedi 
will  be  of  no  benefit  whatever^  the  eases 
which  have  been  cited  and  principles  of 
equity  undoubtedly  would  entitle  the  court, 
by  relation  of  its  judgment  to  secure  him 
in  the  rights  which  he  asserted,  and  as 
now  found  possessed,  without  impairment 
delays  and  (dwtacles  for  which  he  was 
not  resp<Misibl& 

It  la  nxged  with  much  vigor  that  the 
plaintiff's  insistence  upon  a  dissolution  of 
the  ct^artnership  as  of  an  earlier  date,  such 
as  that  at  tiie  commencement  of  the  action, 
is  so  inequitable  that  it  should  be  denied  as 
a  matter  of  law,  but  this  is  not  so.  There 
is  no  reason  why  the  plaintiff  rather  than 
the  defendant  should  bear  the  disadvantages 
resulting  from  the  tatter's  unfortunate  af- 
fiietion.  Plaintiff  Ij  reason  this  action 
ia  not  to  be  held  respmsible  heoiuse  if  an 
earlier  dissolution  of  the  partnership  ehall 
be  adjudged,  the  result  will  be  that  during 
the  subsequent  period  defendant  will  have 
ben  subjected  to  the  liabilities  of  the  co- 
partnership w:ithout  participating  in  the 
profits.  Defendant  by  assenting  to  a  dis- 
solution when  demanded  1^  plaintiff  could 
have  avoided  any  such  consequences  as  the 
result  merely  of  his  sickness.  There  still 
would  have  remained,  however,  the  provi- 
sions of  the  articles  of  wpartnership  ex- 
pressly providii^  for  a  period  of  five  jearn 
within  which  his  capital  should  be  repaid 
to  a  putner  after  the  termination  of  the 
copartneri^ip  for  any  reason. 

The  judgment  should  be  rreversed,  and  a 
new  trial  granted,  with  costs  to  abide  event. 

Werner,  ColUn,  and  Hogan,  JJ.,  con- 
cur. 

Cullen,  Ch.  J.,  and  Chase,  J.,  dissent. 
WllUrd  BarUett,  J.,  absent. 


NORTH  CAROLIXA  SUPREME 
COURT. 

STATE  OF  NORTH  CAROLINA 

V. 

I>.  E.  EVERETT,  Appt. 

'(—  N.  0.  — ,  79  S.  E.  274.) 

Criminal  law  ~  suspension  of  sentence 
—  oonditlona  —  payment  of  costs. 
1.  A  suspension  of  sentence  upon  payment 
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of  costs  does  not  render  such  payment  i 
satisfaction  of  the  judgment,  so  that  Ute 
court  cannot  afterward  proosed  with  the 
sentence. 

Same  —  uncertainty. 

2.  A  judgment  suBpending  sentence  upon 
condition  of  payment  of  costs  and  giving 
bonds  to  appear  from  term  to  term  and  ehov 
that  accused  lias  demeaned  himself  as  a 
eood  and  law-abiding  citizen  ia  not  void 
for  uncertainty. 

Same  —  punishment  for  anbaeqnesit  act. 

3.  Imposing  a  sentence  which  was  sus- 
pended during  good  behavior,  upon  violation 
of  law  by  the  accused,  is  not  void  as  a 
punishment  for  something  OMurring  after 
the  original  eonvietion. 

Same  —  power  to  suspend  sentence. 

4.  The  power  of  suspending  sentence  be- 
longs of  common  right  to  every  tribunal 
invested  with  authority  to  award  execu- 
tion in  a  criminal  case. 

Jury  —  saspension  of  sentence  —  vi<ria* 
tion  of  conditions  —  right  to  trial. 
6.  One  at  liberty  under  a  suspended  sen- 
tence is  not  entitled  to  a  jury  trial  of  the 
question  whether  or  not  he  has  violated 
the  conditions  of  the  suspension  so  as  to 
be  subject  to  punishment  under  the  verdict 
against  him. 

(September  10,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Edgecombe 
County  sentencing  him  to  imprisonment  for 
unlawfully  selling  liquor  in  violation  of  a 
condition  upon  which  a  judgment  against 
him  had  been  suspended.  Affirmed. 

Statement  by  Walker,  J.: 

The  defendant  was  indicted  in  three  cases 
for  unlawfully  selling  liquor,  and  pleaded 
guilty  to  each  indictment  at  September 
term,  1011.  Judgment  was  prayed  by  the 
solicitor,  and  the  court  adjudged  that  de- 
fendant pay  a  fine  of  (J50  and  the  costs  in 
the  first  case,  suspended  judgment  on  pay- 
ment of  the  costs  in  the  second,  and  entered 
the  following  order  in  the  third:  "It  is 
ordered  that  judgment  be  suspended  on  the 
payment  of  costs,  and  further  that  the  de- 
fendant enter  into  a  bond  in  the  sum  of 
$200  for  his  appearance  at  each  criminal 
term  of  this  court  for  the  next  two  years 
and  show  that  he  has  demeaned  himself  as 
a  good  and  law-abiding  citizen."  The  de- 
fendant appeared  from  term  to  term  of  the 
court,  and  at  March  term,  1813,  on  the 
auj^tion  of  the  solicitor  t^at  the  defend- 

Note.  —  For  power  of  court  to  suspend 
or  stay  execution  of  sentence,  see  notes 
to  State  V.  Abbottj  33  L.RA.(N.S.)  112, 
and  Fuller  v.  State,  39  L.R.A.(N^.)  242. 
See  also  later  cases,  Snodgrass  v.  State, 
41  L.S.A.(N'.S.)  1144,  and  SUte  ex  niL 
Dawson  v.  Sapp,  42  L.kA.(N.S.)  &4». 
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ant  had  violated  the  terms  imposed  by  the  i  when  it  is  fairly  and  not  unreasonably 
court  for  the  euspension  of  judgment  at '  oppressively   exercised.    In   this  case 


September,  1911,  by  unlawfully  selling 
liquor,  the  court,  in  the  presence  of  defend- 
ant, heard  testimony  from  both  sidea  upon 
the  accusation,  and,  on  due  consideration 
thereof,  found  as  a  fact  that  the  defendant 
bad  engaged  in  the  unlawful  sale  of  liquor, 
in  violation  of  the  condition  upon  which 
the  judgment  of  the  court  had  been  sus- 
pended. The  court  thereupon,  and  for  the 
same  cause,  adjudged,  in  said  case,  that 
defendant  be  imprisoned  in  the  county  jail 
for  the  term  of  nine  months,  with  directions 
that  he  be  assigned  by  the  county  commis- 
sioners to  vork  on.  the  public  roads,  and 
frcnn  this  judgment  he  appealed. 

Mr.  John  Tj.  BrldRcrs,  for  appellant: 
The  suspension  of  the  judgment  under 

consideration  was  not  for  a  reason  embraced 

in  those  stated. 
State  T.  Hilton,  161  N.  C.  692,  6S  B.  E. 

1011. 

Judgment  may  be  suspended  on  payment 
of  costs,  and  if  costs  are  paid,  then  it  be- 
comeB  a  finality. 

State  V.  Whitt,  117  N.  C.  807,  23  S.  E. 
452. 

If  it  be  the  law  that  the  court  could 
sentence  defendant  in  the  case  in  which 
judgment  was  suspended,  no  sentence  could 
be  imposed  for  an  offense  committed  since 
the  time  judgment  was  suspended. 

State  T.  Sandera,  153  N,  C.  627.  69  S.  E. 
272, 

Messrs.  T.  W.  BIckett,  Attorney  Gen- 
eral, and  T.  H.  Calvert,  Assistant  Attor- 
ney General,  for  the  State: 

The  court  had  power  to  suspend  the 
sentence. 

People  ex  re!.  Forsyth  v.  Court  of  Ses- 
sions, 141  N.  Y.  292,  23  L.R.A.  856,  36 
N.  E.  386,  15  Am.  Crim.  Rep.  679;  State 
V.  Hilton,  351  N.  C.  692,  65  S.  E.  1011; 
State  v.  Crook.  115  N.  C.  760.  29  L.R.A. 
260,  20  S.  E.  513;  State  v.  Whitt,  117  N. 
C.  804,  23  S.  E.  452;  State  v.  Sanders,  153 
N.  C.  624,  69  S.  £.  272. 

Walker,  J.,  delivered  the  opinion  of  the 
court; 

The  practice  of  suspending  judgment  upon 
convictions  in  criminal  cases  and  upon  rea- 
sonable terms  has  so  long  prevailed  in  our 
courts  that  we  would  be  loath  to  disturb  it, 
except  for  the  most  convincing  reason,  sup- 
ported by  the  clearest  authority  showing 
its  illegality.  We  arc  satisticd,  after  the 
most  careful  examination  of  tlie  question, 
that  no  such  reason  can  be  presented,  and 
that  no  such  precedent  can  be  found.  Re- 
cent decisions  of  this  court  are  strongly  in 
favor  of  the  power  as  existing  in  the  court 
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or 

oppressively  exercised.  In  this  case  the 
learned  and  enlightened  judge  who  presided 
and  imposed  the  sentence  proceeded  with 
great  caution  after  a  final  hearing  of  both 
sides,  and  we  concur  in  his  finding  of  fact 
and  his  conclusion  that  this  was  a  proper 
case  for  the  use  of  the  power  residing  in 
him,  in  order  to  punish  the  defendant  for  a 
violation  of  the  criminal  law,  which  ho  had 
confessed  in  open  court,  and  of  which  he 
had  been  adjudged  guilty;  he  having  shown 
himself  no  longer  entitled  to  tiie  <^emcncy 
of  the  court. 

Before  discussing  the  general  question  as 
to  the  power  of  the  court  to  suspend  judg- 
ment upon  terms  and  conditions  imposed  at 
the  time,  it  will  be  well  to  notice  the  objec- 
tions made  by  the  learned  counsel  for  the 
defendant  in  his  brief  and  argument.  As 
we  understand,  they  are  the  following :  ( 1 ) 
If  the  court  can  suspend  the  judgment,  it 
may  do  so  indefinitely.  (2)  The  suspension 
was  really,  and  in  law,  conditioned  upon  the 
payment  of  costs  only,  and,  when  the  costs 
were  paid,  the  power  of  the  court  to  pro- 
ceed further  was  terminated,  for  the  con- 
dition annexed  was  no  part  of  the  punish- 
ment. (3)  The  conditional  terms  imposed 
render  the  judgment  uncertain,  as  in  the 
case  of  alternative  judgments.  (4)  The 
court  has  punished  the  defendant  for  what 
he  has  done  since  the  suspension  of  the 
judgment,  and  not  for  the  original  offense, 
and  for  which  he  has  not  been  tried  upon 
indictment  and  convicted  by  a  jury.  We 
do  not  think  any  of  these  objections  are 
tenable.  It  would  be  useless  for  us,  in  this 
case,  upon  a  suspension  for  only  two  years, 
to  inquire  what  would  be  the  legal  effect  of 
an  indefinite  suspension,  as  there  has  been 
no  such  exercise  of  the  conceded  power. 

It  must  not  be  overlooked  that  the  sus- 
pension of  judgment  upon  terms  expressed 
tlierfin,  at  September  term,  1911,  was  en- 
tered with  the  defendant's  implied  assent  at 
least;  he  being  present,  and  not  objecting 
thereto.  This  court  said  in  State  v.  Crook, 
116  N.  C.  700,  29  L.R.A.  260,  20  S.  E.  513, 
that  such  an  order  is  not  prejudicial,  but 
favorable  to  a  defendant,  in  that  punish- 
ment is  put  off,  with  the  chance  of  escaping 
it  altogether,  and  it  is  presumed  that  he 
was  present  and  assented  thereto,  if  he  did 
not  ask  for  it  as  a  measure  of  relief  from 
impending,  punishment.  The  court  also  ex- 
pressed some  surprise  at  the  suggestion  that 
the  rights  of  a  defendant  are  infringed  or 
his  interests  impaired  by  allowing  him  to 
escape  for  the  present  the  toils  of  the  law, 
by  suspending  immediate  action  and  afford- 
ing him  an  opportunity  for  reformation  as 
(I  basis  for  permnnrnt  clemniicy,  instead  of 
requiring  him  at  once  to  undergo  the  pun- 
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ishment  of  the  law,  for  the  offense  of  w)iich 
he  had  bees  convicted.  And  we  repeat  that 
it  is  strange  he  should  complain  of  the 
merciful  coosideration  which  the  law  thus 

extends  to  him. 

The  practice  of  suspending  judgment  upon 
terms  prescribed  has  been  sanctioned  in  ouv 
courts  for  a  long  time,  and  it  seems  to  have 
been  recognized  in  England,  for  in  4  Black- 
stone,  304,  it  is  said  that  "a  reprieve  (from 
reprendre,  to  take  back)  is  the  withdraw- 
ing of  a  sentence  for  an  interval  of  time, 
whereby  the  execution  is  suspended.  This 
may  be,  first,  ex  tirbitrio  judicis,  either  be- 
fore or  after  judgment,  as  where  the  judge 
is  not  satisfied  with  the  verdict,  or  the 
evidence  is  auBpicious,  or  the  indictment  is 
insufficient,  or  he  is  doubtful  whether  the 
offense  be  within  clergy,  or  sometimes,  if 
it  be  a  small  felony,  or  any  favorable  cir- 
cumstances appear  in  the  criminal's  char- 
acter, in  order  to  give  room  to  apply  to  the 
Crown  for  either  an  absolute  or  conditional 
pardon."  And  to  the  same  effect  we  find 
the  law  thus  stated  in  1  Chitty,  Crim.  Law, 
757:  "The  more  usual  course  is  for  a  dis- 
cretionary reprieve  to  proceed  from  the 
judge  himself,  who,  from  his  acquaintance 
with  all  the  circumstances  of  the  trial,  is 
most  capable  of  judging  when  it  is  proper. 
The  power  of  granting  this  respite  belongs, 
of  common  right,  to  every  tribunal  which 
is  invested  with  authority  to  award  exe- 
cution. And  this  power  exists  even  in  cases 
of  high  treason,  though  the  judge  should 
be  very  prudent  in  its  exercise."  "At  com- 
mon law  every  court  invested  with  power  to 
award  execution  in  criminal  cases  has  in- 
herent power  to  suspend  the  sentence." 
Clark,  Crim.  Proc.  496.  In  Com.  v.  Dowdi- 
can,  115  Mass.  133,  it  was  held  to  be  proper 
and  within  the  power  of  the  court,  after 
conviction  in  a  criminal  case,  "when  the 
court  is  satisfied  that,  by  reason  of  extenu- 
ating circumstances,  or  of  the  pendency  of 
a  question  of  law  in  a  like  case  before  a 
higher  court,  or  other  sufGcient  cause,  pub- 
lic justice  does  not  require  an  immediate 
sentence,  to  order,  with  the  consent  of  the 
defendant  and  of  the  attorney  for  the  com- 
monwealth, and  upon  such  terms  as  the 
court  in  its  discretion  may  impose,  that  the 
indictment  be  laid  on  file,  and  this  practice 
has  been  recognized  by  statute.  .  .  . 
Such  an  order  is  not  equivalent  to  a  final 
judgment,  or  to  a  nolle  prosequi  or  discon- 
tinuance, by  which  the  case  is  put  out  of 
court,  but  ia  a  mere  suspending  of  active 
proceedings  in  the  case,  which  dispenses 
with  the  necessity  of  entering  formal  con- 
tinuances upon  the  dockets,  and  leaves  it 
within  the  power  of  the  court  at  any  tirae, 
upon  the  motion  of  either  party,  to  bring 
the  ease  forward  and  pass  koj  lawful  order 
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or  judgment  therein.  Neither  tiie  order 
laying  the  indictment  on  file,  nor  the  pay- 
ment of  costs,  therefore,  in  any  of  the  four 
cases,  entitled  the  defendant  to  be  finally 
discharged."  Sometimes  the  judge  re- 
prieves, said  Lord  Hale,  "as  where  he  is 
not  satisfied  with  the  verdict,  or  the  evi- 
dence is  uncertain,  or  the  indictment  insuf- 
ficient, or  doubtful  whether  within  clergy." 
Also,  when  favorable  or  extenuating  circum- 
stances appear,  and  when  youths  are  con- 
victed of  their  first  offense.  "And  these 
arbitrary  reprieves  may  he  granted  or  taken 
off  by  the  justices  of  jail  delivery,  although 
their  sessions  be  adjourned  or  finished,  and 
this  by  reason  of  common  usage."  2  Hale, 
P.  C.  chap.  58,  p.  412.  Our  courts,  of 
course,  can  only  act  in  such  matters  during 
tlieir  sessions,  and  not  in  vacation.  The 
power  of  suspending  or  respiting  the  aen- 
tence  belonged  of  common  right  to  every 
tribunal  invested  with  authority  to  award 
execution  in  a  criminal  case.  People  ez  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y.  292, 
23  L.R.A.  866,  36  N.  E.  38S,  15  Am.  Crim. 
Rep.  675,  citing  1  Chitty,  Crim.  Law,  1st 
ed.  617,  758;  Bishop,  New  Crim.  Proc. 
S  1299;  Com.  T.  Maloney,  145  Mass.  205, 
13  N.  E.  482;  2  Hawk.  P.  C.  p.  657,  3  8. 
It  was  held  in  Fulta  v.  SUte,  2  Sneed,  232, 
that  the  courts  have  control  of  their  judg- 
ments in  criminal  eases,  so  far  as  to  sus- 
pend the  execution  thereof  on  sufficient 
reason  appearing.  And  if  auch  suspension 
be  had  upon  application  of  defendant,  it 
constitutes  no  error  of  which  he  can  take 
advantage.  The  court*  will  be  presumed 
to  have  exercised  auch  diaeretion  in  ■ 
proper  case. 

We  have  already  seen  that  there  ia  a  pre- 
sumption that  the  order  of  suspension  was 
made  with  the  defendant's  consent,  if  not 
at  his  request.  The  record  here  evidently 
implies  that  the  order  in  question  was 
made  at  defendant's  solicitation,  as  an  act 
of  mercy  to  him,  so  that  he  might  qualify 
himself  by  his  good  behavior  to  receive  fur- 
ther clemency  from  the  court,  and  thu 
avoid  the  rigor  of  the  law.  Allen  v.  State, 
Mart.  &.  Y.  294;  State  v.  Addy.  43  N.  J.  L. 
113,  39  Am.  Rep.  547.  In  the  case  last 
cited,  the  court  said:  "It  would  seem  that 
it  is  stating  the  matter  too  broadly  to  as- 
sert that  it  ia  always  the  imperative  dn^ 
of  a  court  to  render  judgment  upon  a  con- 
viction of  crime,  unless  some  Ic^al  proceed- 
ing for  review  be  interposed.  Considera- 
tions of  public  policy  may  induce  the  court 
to  stay  its  hand."  The  caae  of  State  v. 
Hilton,  151  N.  C.  687,  65  S.  E.  1011,  docB 
not  controvert  these  views,  but  is  in  per- 
fect harmony  with  them.  The  capital  dis- 
tinction between  the  two  casea  is  that  in 
Hilton's  Case  the  oourt  bad  prerioiulf  im- 
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vestigated  the  conduct  ot  the  defendant, 
and,  after  finding  aa  a  fact  that  he  had 
fully  complied  with  the  condition  of  the 
BUspenaion,  be  waa  discharged,  while  here, 
unfortunately  for  the  defendant,  the  court 
has  found  the  other  way,  after  bearing  both 
■ides,  that  ia,  it  baa  declared,  after  hearing 
the  evidence,  that  the  defendant  has  eold 
liquor  unlawfully,  in  clear  violation  of  the 
terma  of  auapension,  to  which  he  agreed. 
In  the  Hilton  Case,  the  court  fully  recog- 
nised the  exiatence  of  a  valid  power  in  the 
court  to  augpend  judgment  on  condition 
that  the  good  behavior  of  the  defendant, 
and  his  obedience  to  the  law,  be  shown  by 
him  from  term  to  term,  for  a  reasonable 
period,  citing  many  authorities  to  sustain 
the  ruling  by  which  it  approved  the  long> 
standing  practic*  of  our  tribunals  in  thia 
respect.  Justice  Hoke,  for  the  court,  thus 
comments  upon  this  method  of  procedure 
in  our  criminal  courts:  "In  this  state,  as 
shown  in  State  v.  Crook,  115  N.  C.  760,  20 
L.RjV.  260,  20  S.  K.  613.  the  power  to  sus- 
pend judgment  and  later  impose  sentence 
has  been  somewhat  extended  in  its  scope, 
BO  as  to  allow  a  suspension  of  judgment  on 
payment  of  coats  or  other  reasonable  condi- 
tion, or  continuing  the  prayer  for  judg- 
ment from  term  to.  term  to  afford  defend- 
ant opportunity  to  pay  the  cost  or  to  make 
some  compensation  to  the  party  injured,  to 
be  considered  in  the  final  sentence,  or  re- 
quiring him  to  appear  from  term  to  term, 
and  for  a  reasonable  period  of  time,  and 
offer  testimony  to  ahow  good  faith  in  some 
promise  of  reformation  or  continued  obe- 
dience to  the  law.  These  latter  instances 
of  this  method  of  procedure  seem  to  be  in- 
novations upon  the  exercise  of  the  power  to 
suspend  jud<^cnt  as  it  existed  at  common 
law,  and,  while  they  are  well  established 
with  us  by  usage,  the  practice  ahould  not 
be  readily  or  hastily  enlarged  and  extended 
to  occasions  which  might  result  in  unusual 
punishment  or  unusual  methods  of  adminis- 
tering the  criminal  law."  He  refers  to  the 
cases  hereinbefore  cited,  and  also  to  State 
V.  Bennett,  20  N.  C.  (4  Dev.  &  B.  L.)  170; 
Com.  V.  Maloney,  145  Mass.  205,  13  N.  E. 
482;  Gibson  v.  State,  6S  Miss.  241,  8  So. 
328;  Ex  parte  Williams,  26  Fla.  310,  8 
So.  425;  Revisal  of  1905,  §§  1293,  1294. 
See  also  State  v.  Whitt,  117  N.  C.  804,  23 
S.  E.  452;  State  v.  Crook,  135  N.  C.  760, 
29  L.R.A.  260,  20  S.  E.  513 ;  SUte  T.  San- 
ders,  IDS  K.  C.  624,  69  S.  E.  272. 

There  was  no  indefinite  suspension  of 
judgment  in  this  case,  but  only  for  a  defi- 
nite time  with  the  consent  of  the  defendant, 
upon  a  condition  which  he  impliedly  prom- 
ised to  perform,  but  which  he  most  fia- 
grantly  disregarded.  We  need  not,  there- 
fore, decide  upon  the  bwfulneai  of  an 
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indefinite  ■tupenaion,  for  we  have  no  such 
case.  There  was  no  abuse  of  the  court's 
discretion,  and  this  ia  a  suSScient  answer 
to  the  first  contention. 

Nor  has  the  second  any  greater  force. 
The  payment  of  the  costs  waa  not  a  full 
compliance  with  the  terms  of  the  suspen- 
sion, and  did  not  take  away  the  power  of 
the  court  to  proceed  to  judgment,  if  it 
found  that  the  defendant  bad  not  cmnplied 
with  the  condition,  but  on  the  contrary  had 
become,  since  the  date  of  the  judgment,  a 
common  retailer  of  liquora,  in  open  viola- 
tion and  defiance  of  the  law. 

The  next  contention,  that  the  condition 
rendered  the  judgment  uncertain,  as  in  the 
case  of  alternative  judgments,  cannot  be 
sustained.  The  judgment  is  certain  and 
definite  in  its  terma,  and  does  not  impose 
alternative  duties  or  obligations. 

Nor  can  it  be  well  argued  that  the  judge 
had,  by  the  judgment,  punished  the  de- 
fendant for  his  subsequent  conduct.  This 
ia  a  misapprehension  of  its  legal  effect.  He 
has  simply  punished  him  for  the  crime  he 
had  confessed,  because  he  has  violated  the 
terms  upon  which  clemency  was  impliedly 
promised.  But  this  is  merely  ihe  reason 
for  awarding  puniahment  in  the  original 
caae,  and  ia  no  part  of  the  offense  for  which 
it  was  infiicted.  This  very  point  was  urged 
in  the  similar  case  of  Sylvester  v.  State, 
65  N.  H.  193,  20  Atl.  954,  where  the  de- 
fendant was  indicted  for  the  ill^al  sale  of 
liquor,  and  the  mittimus  was  ordered  to  be 
stayed  "while  he  does  not  aell  liquor,"  and 
it  waa  held  that  "the  enforcement  of  the 
judgment  by  mittimua  was  not  a  punish- 
ment for  subsequent  offenses,  or  for  breach 
of  the  condition  on  which  execution  was 
stayed." 

It  must  be  clear  that  the  defendant  was 
not  entitled  to  a  jury  trial  to  determine 
whether  or  not  he  had  violated  the  condi- 
tions upon  which  the  judgment  had  been 
suspended.  He  was  not  on  trial  for  any 
new  offense,  nor  for  any  offense  whatever. 
When  the  judgment  was  suspended  the  de- 
fendant assumed  the  obligation  of  showing, 
to  the  satisfaction  of  the  court,  from  time 
to  time,  that  he  had  demeaned  himself  as 
a  good  citizen  and  was  worthy  of  judicial 
clemency.  Whether  or  not  he  had  so  de- 
meaned himself  was  not  an  issue  of  fact 
to  be  submitted  to  a  jury,  but  a  question 
of  law  to  be  passed  upon  by  the  court.  It 
was  a  matter  to  be  determined  by  the  sound 
discretion  of  the  court,  and  the  exercise  of 
that  discretion,  in  the  absence  of  gross 
abuse,  cannot  be  reviewed  here. 

The  case  of  State  v.  Sanders,  153  JU.  C. 
627,  69  S.  E.  272,  cited  by  the  defendant  in 
support  of  the  position  that  the  defendant 
must  have  been  convicted  of  tiu  lubaequent 
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offense,  and  that  the  record  of  conviction  is 
the  only  competent'  evidence  of  the  viola- 
tion of  the  condition,  ia  not  in  point.  The 
court,  in  that  case,  was  deciding  as  to  the 
forfeiture  of  a  reec^izance  given  for  a  de- 
fendant's appearance,  where  the  statute 
prescrihes  the  method  of  proving  a  breach, 
that  is,  by  the  record  of  a  conviction.  It 
was  not  a  proceeding  to  enforce  a  former 
BUapended  judgment  by  punishing  the  de- 
fendant. 

Hie  power  to  suspend  Judgment  exists, 
but  should  be  exercised  fairly  and  reasona- 
bly, so  as  not  to  deprive  the  defendant  of 
the  right  to  assign  errors  and  review  the 
proceedings  in  the  court  below,  if  be  de- 
sires to  do  so,  and  with  due  regard  to  his 
9ther  rights.  He  must  not  be  oppressed  or 
unduly  burdened  by  the  suspension.  There 
was  no  abuse  of  discretion  in  this  case,  nor 
did  the  court  exceed  its  authority.  The 
suspension  waa  made  with  the  consent  of 
the  defendant,  and  for  iiis  benefit^  and  he 
has  now  no  reason  to  complain,  having  vio- 
lated his  own  voluntary  promise  to  demean 
himself  as  a  good  citizen  should  do. 

No  error. 
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I4irceny  —  nbstractlng  money  firom  let- 
ter. 

Abstracting  and  appropriating  to  his 
own  use,  money  from  a  sealed  letter  in- 

Xote.  —  Larceny  by  abatracthtg  money 
or  other  property  from  letter  given 
one  to  mail. 

The  question  stated  is  one  upon  which, 
oddly  enough,  there  seems  to  be  but  little 
authority. 

In  Rex  T.  Jones,  7  Car.  k  P.  151,  where 
it  appeared  that  proBccutrix  asked  the  pris- 
oner to  put  a  letter  in  the  poet  for  her, 
telling  her  at  the  same  time  that  it  con- 
tained money,  and  the  prisoner  abstracted 
the  money  by  breaking  the  seal  of  the  let- 
ter before  she  put  it  in  tlie  post,  the  eom- 
mon  Serjeant,  after  consulting  Mr.  Justice 
Gsselee,  said  that  in  hie  opinion,  and  in 
that  of  the  learned  judge,  it  was  larceny; 
but  added  that  if  any  serious  doubt  were 
entertained  on  the  point,  he  would  reserve 
it. 

A  case  which  involved  ft  somewhat  sim- 
ilar state  of  fact,  but  which  presents  a 
diiTerent  aspect  of  the  question,  is  State 
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trusted  to  him  to  mail,  renders  one  gnilty 
of  larceny. 

<September  24,  1013.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Vanoe  Coun- 
tj  c6nvicting  blm  of  larceny.  Affirmed. 

Statement  by  Hoke,  J.: 

The  facts  in  evidence  tended  to  show  that 
on  a  certain  Sunday  night,  1013,  Robert 
Royster  had  several  letters  written,  and 
same  were  put  in  envelops  sealed  and  ad- 
dressed to  the  respective  parties;  that  one 
of  these  letters  so  inclosed  and  sealed  was 
addressed  to  his  father.  Spot  Royster,  Ver- 
gilina,  Virginia,  and  in  ttiat  one  said  Rob- 
ert had  put  910  in  bills.  Next  morning 
Robert  gave  these  letters  to  Eugene  Saodi- 
ford  to  mail,  and  Sandiford  handed  them 
to  defendant  for  like  purpose.  There  was 
further  evidence  tending  to  show  that  de- 
fendant having  opened  the  envelop  and 
taken  the  money,  resealed  and  nwiled  the 
letter  at  the  poatoffice  in  Henderson.  The 
court  charged  the  jury  that  if  they  should 
find  beyond  a  reasonable  doubt  that  defend- 
ant  secured  the  letter  from  Sandif<Mrd  for 
mailing  and  undertook  'to  mail  same  at 
hia  request,  that  the  money  was  then  in  it. 
and  he  broke  open  the  letter  and  took  it 
out  and  appropriated  it  to  his  own  ose. 
they  would  render  a  verdict  of  gailfy;  that 
the  breaking  of  the  lett«  was  a  sufficient 
taking  within  the  proper  definition  of  the 
crime.  There  was  verdict  of  guilty,  and 
from  sentence  to  jail  for  eight  months  de- 
fendant excepted,  assigning  for  error  that 
on  the  facta  in  evidence  defendant  could 
not  be  convicted  of  larceny,  having  acquired 
possessim  by  consent  of  owner  or  his 
bailee. 

I  v.  Walker,  65  Kan.  92,  68  Pac.  1095.  It 
I  there  appeared  that  a  person  handed  an- 
other a  gold  piece  to  be  changed  into  bitU, 
which  were  to  be  put  by  the  latter  in  a  let- 
ter and  mailed;  and  the  one  to  whom  it  was 
given  took  the  money  and  made  the  change 
and  put  it  in  the  letter,  but  did  not  moke 
the  deposit  in  the  postoffice,  and.  with  in- 
tent to  keep  it  himself,  refused  to  return 
it  to  the  giver.  Everything  to  be  done  was 
to  be  done  in  the  presence  of  the  two  to- 
gether and  under  the  direction  of  the  giver 
of  the  money ;  and  everything  that  was 
done  or  refused  was  done  or  refused  in  the 
presence  of  both  of  them.  It  was  held  that 
the  one  who  refused  to  complete  the  direc- 
tion given,  and  refused  to  re&m  the  moner. 
but  kept  it  with  the  intent  stated,  hod  only 
the  bare  phyaical  custody  of  it,  the  1^1 
possession  being  that  of  the  owner:  and 
therefore  that  he  was  guilty  of  larceny  of 
the  money  in  ita  chan^d  form. 

^  S.  0. 
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^Ir.  Tbomas  M.  Plttman  for  appel- 
lant. 

Messrs.  T.  W.  Blckett,  Attorney  General, 
and  T.  H.  Calvert,  Assistant  Attorney 
General,  for  the  State: 

Defendant  was  guilty  of  larceny. 

18  Am.  &  Eng.  Enc.  Law,  476,  479; 
Walker  v.  State,  9  Ga.  App.  863,  72  S.  E. 
446;  25  Cyc.  24,  25;  Rex  v.  Jones,  7  Car.  & 
P.  151;  State  v.  England,  53  N.  C.  (8  Jones 
L.)  399,  80  Am.  Dec.  334. 

Hoke,.  J.,  delivered  the  opinion  if  tile 

court: 

At  common  lav  it  was  regarded  as  an  es- 
aential  feature  of  the  crime  of  larceny  that 
the  party  charged  should  have  acquired 
poflsesBion  of  the  property  against  the  will 
of  the  owner  and  ordinarily  with  intent  to 
steal  at  the  time.  The  taking  considered 
necessary  to  make  out  the  offense  involved 
the  idea  of  a  trespass  on  the  possession  of 
the  owner,  either  actual  or  constructive. 
The  principle  was  held  to  include  cases 
where  poesession  was  acquired  from  the 
owner  animo  furandi,  hy  trick  or  fraudu- 
lent contrivance.  State  t.  McRae,  111  N. 
C.  665,  16  S.  E.  173;  People  v.  Miller,  169 
.V.  Y.  339,  62  N,  E.  418,  reported  with  in- 
structive editorial  note  in  88  Am.  St.  Rep. 
546.  And  convictions  were  upheld  when  the 
party  charged  had  only  the  custody  of  the 
property;  the  constructive  possesaion  re- 
maining with  the  owner.  Instances  of  this 
occurring  when  u  servant  or  employee  in- 
trusted by  the  master  with  goods  or  money 
for  a  specific  purpose,  in  breach  of  this 
purpose,  appropriates  same  to  bis  own  use 
with  felonious  intent,  f^tate  v.  Jarris,  63 
N.  C.  556. 

There  la  high  authority  for  the  position 
that  the  conviction  in  the  present  case 
could  very  well  be  sustained  on  the  ground 
that  defendant  had  only  the  care  or  cus- 
tody of  the  property,  and  not  the  poc^sos- 
sion.  Murphy  v.  People,  104  111.  628,  4 
Am.  Crim.  Rep.  323;  Walker  v.  State,  9 
Ga.  App.  863,  72  S.  E.  446.  We  are  not 
called  on  to  determine  whether  this  view  ia 
in  accord  with  our  decisions  more  directly 
relevant  to  the  question  presented,  the  de- 
fendant not  being  the  servant  or  employee 
of  the  prosecutor  (State  v.  Copeland,  86 
X.  C.  692-695;  State  v.  England,  53  N.  C. 
[8  Jones,  L.]  399,  80  Am.  Due.  334;  State 
V.  Martin,  34  N.  C.  [12  Ired.  L.]  157),  be- 
ing of  opinion  that  on  the  record  the  de- 
fendant has  been  properly  convicted,  wheth- 
er considered  originally  as  bailee  or  only 
as  custodian.  It  is  the  well-establislicd 
principle  that  "a  bailee  who  breaks  bulk 
and  appropriates  the  goods  or  a  part'  of 
them  to  his  own  use  with  felonioun  intent 
is  guilty  of  larceny."  18  Am.  &,  Eng.  Enc. 
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Z<aw,  470;  Robinson  v.  State,  1  Coldw.  122. 
78  Am.  Dec.  487;  State  v.  Fairclough,  29 
Conn.  47,  76  Am.  Dec.  590;  Ke.Y  v.  Jones, 
7  Car.  &  P.  151;  Reg.  v.  Jenkins,  9  Car.  &  . 
P.  38.  In  Fairclough's  Case^  supra,  cita- 
tion ia  made  from  my  Lord  Coke  as  fol- 
lows: "If  a  bale  or  pack  6f  merchandise 
be  delivered  to  carry  to  one  at  a  certain 
place,  and  he  goeth  away  with  the  whole 
pack,  this  ia  no  felony;  but  if  Iio  open  the 
pack  and  take  anything  out  animo  furandi, 
this  IS  larceny."  3  Co.  Inst.  p.  417.  In  the 
Robinson  Case,  supra,  the  principle  was 
applied  where  the  prosecutor  left  his  room 
and  trunk  unlocked  in  charge  of  defendant, 
who,  in  prosecutor's  absence,  opened  tite 
trunk  and  took  money  out  of  it  with  felon- 
ious  intent.  And  again  in  Rex  v.  Jones, 
supra,  to  a  caae  where  defendant  broke 
open  a  letter  intrusted  to  him  to  mail  and 
abstracted  money  from  same,  the  very  case 
we  have  here,  and  is  recognized  as  the  cor- 
rect position  in  State  v.  England,  supra, 
sn  authority  to  which  we  were  referred  by 
counsel. 

There  is  no  error«  and  the  judgment  ia 
affirmed. 


NORTH  DAKOTA  SUFBEMI!  COURT. 
AUGUST  NADERHOFF,  Jb..  Appt., 

GEORGE  BEXZ  &  SONS,  Respt. 
(25  N.  D.  — ,  141  N.  W.  501.) 

Judgment  —  default  »  motion  to  ae- 

cure  costs. 

1.  Service  of  summons  and  verified  com- 
plaint was  made  by  service  upon  the  seere- 

Headnotes  by  Gobs,  J. 

Note.  —  Pendency  of  motion  as  extend- 
ing time  to  plead. 

It  may  be  said  generally  that  the  pend- 
ency of  a  motion  that  is  frivolous  on  its 
face,  or  a  motion  the  determination  of 
which  either  way  could  not  affect  the  right 
of  the  plaintiff  'to  proceed  with  the  cause, 
will  not  prevent  the  entry  of  a  default. 

Thus,  if  a  motion  to  dismiss  filed  in 
an  action  at  law  within  the  time  allowed 
by  the  statute  for  filing  a  plea  or  demurrer 
is  of  such  a  character  that  the  plaintiff 
will  be  justified  in  treating  it  as  a  nullity, 
he  may  disregard  it  and  cauae  the  clerk 
to  enter  a  default  for  failure  to  plead  or 
demur;  but  if  the  motion  is  not  of  that 
character,  no  default  can  be  entered  until 
the  motion  is  disposed  of.  Dudley  v.  White, 
44  Fla.  264.  31  So.  830. 

And  in  Rico  v.  Simmona,  89  Ark.  3.'>9,  116 
S.  W.  673,  while  conceding  that  it  ia  gener- 
ally irregular  to  enter  a  judgment  by  >de- 
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tuy  of  Btate.  Defendant  appears  by  a  mo- 
tion to  require  of  plaintiff  security  for 
costs,  with  bearing  thereon  noticed  to  be 
had  three  days  after  the  expiration  ot  the 
thirty-day  period  for  answer,  and  d«[«ldant 
neglects  to  serve  or  file  answer.  On  the 
thirty-flrst  day  after  service  of  summons, 
plaintiff  files  affidavit  that  defendant  has 
defaulted  and  failed  to  answer  or  demur, 
but  informs  the  court  of  the  pending  motion 
for  security  for  costs.  Judgment  is  ordered 
as  of  default  without  taking  of  testimony 
or  the  assessment  of  dami^ee.  The  com- 
plaint claimed  to  recover  tl,627t  all^^ 
to  have  been  paid  defendant  by  plaintiff  as 
the  purchase  price  of  intoxicating  liquors 
delivered  plaintiff  at  various  times  by  de- 
fault while  a  motion  remains  pending  and 
undisposed  of,  the  court  stated  that  where 
the  motion  upon  its  face  appears  to  be  friv- 
olous, and  it  clearly  appears  that  the  mo- 
tion could  not  have  been  granted,  or  where 
the  determination  of  the  motion  either 
way  could  not  affect  the  right  of  the  plain- 
tiff to  proceed  with  the  cause,  it  would  not 
be  reversible  error  to  enter  a  judgment  by 
default. 

With  the  exceptions  above  indicated,  the 
question  as  to  the  effect  of  the  pendency 
of  a  motion  to  prevent  a  judgment  by  de- 
fault depends  to  a  large  extent  upon  the 
purpose  or  character  of  the  motion,  and  to 
some  extent  upon  the  terms  of  the  local 
statutes  in  relation  to  defaults. 

Thus,  the  California  and  Nevada  deci- 
sions that  pendency  of  a  motion  does  not 
extend  the  time  to  answer  are  under  a  Code 
provision  that  default  may  be  entered  upon 
failure  to  answer  or  demur,  the  court  con- 
struing such  provision  as  showing  conclu- 
sively that  a  motion  will  not  prevent  entry 
of  default  in  the  absence  of  an  order  of 
court  or  agreement  of  the  parties  staying 
proceedings. 

On  the  other  hand,  the  Colorado  Code  pro- 
vides that  default  may  be  entered  in  case 
no  answer,  demurrer,  or  motion  is  filed, 
and  so  pendency  of  a  motion  prevents  de- 
fault being  taken  in  that  jurisdiction. 

Motion  for  security  for  costs. 

Nadebhoff  v.  Gbosob  Bsnz  &  Sons,  in 
holding  that  a  motion  for  cost  bond  does 
not  prevent  the  entering  of  a  default,  has 
the  support  of  the  authorities,  for,  although 
in  The  Osprey  v.  Jenkins,  9  Mo.  643,  it  was 
held  error  to  enter  judgment  for  want  of 
plea  pending  a  motion  for  security  for  costs 
required  by  statute  before  a  nonresident 
could  commence  an  action,  the  court  stating 
that  the  legitimate  office  of  this  motion  was 
to  suspend  all  further  proceedings  until  it 
was  disposed  of  by  the  court,  and  that  there 
could  be  no  propriety  in  requiring  the  de- 
foidant  to  incur  any  additional  trouble  and 
cost  until  it  was  ascertained  whether  the 
plaintiff  would  secure  him  in  the  costs  that 
had  or  might  accrue  in  the  event  of  his 
becoming  liable  for  them,  and  that,  be- 
sides, the  oOicers  of  the  court  and  others 
47  L.RJV.(N.S.) 


fendant  upon  contract  made  and  ececuted 
within  this  state.  Plaintiff  claims  to  re- 
cover as  for  money  had  and  received  under 
§  9390,  Bev.  Codes  1905.  Soon  altxr  ontrj 
of  the  judgment  by  default,  defendant  ap- 
plied to  the  court  to  vacate  the  judgmoit 
and  permit  answer,  which  motion  was 
granted  and  from  which  plaintiff  appeals. 
Held,  that  the  pendency  of  the  motion  to 
require  of  plaintiff  security  for  costs  did 
not  operate  to  extend  the  time  within  which 
defendant  must  answer  or  donur,  and  that 
the  judgment,  if  otherwise  properly  entered, 
is  not  irr^ularly  entered  because  of  the 
pendency  of  said  motion. 

Costa  —  motion  to  secure  —  effect. 
2.  The  right  of  defendant  to  exact  secur- 

.  who  were  bound  by  law  to  render  services 
in  the  cause  had  a  right  to  be  secured  \a 
their  fees  for  such  services,  yet  later  Mis- 
souri cases  hold  that  only  a  motion  goins; 
to  the  merits  dispenBCS  with  the  neces^iiy 
for  answering.  Hill  v.  Meyer,  47  Mo. 
(see  infra,  under  d) ;  Fears  v.  Riley,  14S 
Mo.  49,  49  S.  W.  836. 

And  so  in  the  Fears  Case  it  was  held 
that  the  taking  of  judgment  while  a  mo- 
tion for  security  for  costs  was  pending 
was  not  fraud  upon  the  court,  for  the  n>a- 
son  that  the  court  takes  judicial  notice  of 
the  state  of  the  case  as  shown  by  its  own 
records. 

It  will  be  noted  that  in  Nadebhoit  v. 
Geoboe  Benz  &  Sons  it  is  stated  that  The 
Osprey  Case  was  evidently  decided  under  a 
rule  of  practice,  and  the  Pears  snd  Hill 
Cases  are  cited  as  showing  that  a  different 
rule  now  prevails  in  that  jurisdiction. 

And  BO,  also,  it  has  been  held  that  judg- 
ment by  default  may  be  rendered  without 
first  acting  upon  a  motion  for  security  for 
coats  filed  at  the  same  time  as  the  answer, 
where  the  answer  has  been  stricken  out  a.^ 
"sham  and  unverified,"  and  defendant  elects 
not  to  amend,  but  to  stand  on  the  answer. 
Pihtnt  V.  S.  Hirach  Sc.  Co.  14  N.  M.  11.  88 
Pac.  1129;  Fikint  t.  8.  Grabf elder  &  Co. 
14  N.  M.  30,  88  Pac  1130. 

And  in  Creelman  v.  Ronnan,  28  N.  S. 
60,  it  was  held  that  the  summons,  on  appli- 
cation for  costs  and  stay  of  proceedings, 
does  not  act  as  a  stay  until  its  return  to 
prevent  the  entry  of  default. 

But  in  McDcrmctt  v,  Rosenbaum,  13  Colo. 
App.  444,  88  Pac.  880,  it  was  held  that  the 
force  and  effect  of  %  168  of  the  Colorado 
Code,  which  provides  that  if  no  answer, 
demurrer,  or  motion  has  been  filed  within 
the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted, 
the  clerk  or  judge  shall  enter  the  default  of 
the  defendant,  were  to  prevent  the  entering 
of  a  default  pending  a  motion  fvr  a  cost 
bond. 

Motion  in  relation  to  pleadings. 

It  has  been  held  that  a  judgment  upon  the 
pleading  against  the  defendant  cannot  be 
taken  where  a  motion,  not  frivolons.  to 
make  the  petition  more  definite  and  certain, 
has  been  filed  within  the^igw  to  nlsad*  aad 
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itj  for  coatB  ceased  at  the  expiration*of  the 
period  for  answer,  when  do  issue  had  been 
taken  hj  answer  or  demurrer  to  the  cause 
of  action  charged  in  the  complaint,  the  mo- 
tion not  going  to  the  jurisdiction  over  per- 
son m  sabject-matter. 

Jadcment  —  vacatins  —  affldavlt  ~- 
■nfflciency. 

3.  The  propoeed  affldavit  of  merit  stated 
insnlBeient  facts  to  invoke  the  discretion  of 
the  court  in  an  application  to  vacate  the 
judgment,  made  under  S  6884,  Bev.  Codes 
190S. 

Asaampalt  —  price  of  itqiior  —  Jadc- 
ment. 

4.  The  cause  of  action  sued  upon,  claim- 


ing, under  §  9390,  Rev.  Codes  1905,  a  recov- 
ery for  payments  made  for  the  purchase 
of  intoxicating  liquor  sold  and  received  in 
violation  of  our  prohibition  law,  is  an  action 
upon  an  implied  contract  for  the  recovery 
of  money  had  and  received,  and  not  to 
recover  a  statutory  penalty.  Judgment 
entered  by  default  under  the  provisions  of 
§  7001  was  therefore  entered  in  an  action 
on  contract  within  the  meaning  of  tlie  flrst 
subdivision  of  said  section. 

Judgment  —  default  —  failure  to  assess 

damages. 

5.  Section  7001,  Rev.  Codes  1906,  author- 
izing the  entrjr  of  judgment  by  default  witli- 
out  the  necessify  for  an  assessment  of  dam- 
ages, *'in  an  action  arising  on  contract  for 


is  pending  undisposed  of,  and  not  waived. 
St.  Louis  &  S.  F.  R.  Co.  v.  Young,  35  Okla. 
«21,  130  Pac.  Oil. 

But  there  is  no  error  in  rendering  judg- 
ment without  disposing  of  a  motion  to 
strike  petition  from  the  flies,  where  it  is 
evident  that  the  motion,  being  without 
merit,  could  not  have  prevailed  if  acted 
upon.  Kellogg  v.  Churchill,  Z  Ohio  Dec. 
Reprint,  4. 

And  in  Register  v.  Pringle  Bros.  58  Fla. 
3S5,  50  So.  584,  the  reasoning  in  Dudley  v. 
White,  supra,  was  approved  and  held  to 
apply  with  equal  force  to  a  moUon  for  a 
more  speeifle  hill  of  particulars.  And  so, 
in  the  Dudley  Case,  a  motion  to  dismiss 
upon  grounds  having  no  relevancy  to  such 
a  motion  under  the  facts  of  the  case  was 
held  not  to  prevent  entry  of  default.  And 
in  the  Register  Case,  an  action  in  assumpsit 
by  a  wholesale  merchant  against  a  retail 
merchant  upon  an  open  account,  a  motion 
for  a  more  specific  bill  of  particulars  was 
held  not  to  operate  to  prevent  entry  of  de- 
fault, where  there  was  attached  to  the' 
declaration  an  invoice  or  itemized  bill  in 
the  form  customarily  used  between  whole- 
sale and  retail  merchants,  the  court  stat- 
ing that  the  contention  that  such  invoice 
was  too  indefinite,  vague,  and  uncertain  to 
enable  defendants  to  plead  was  utterly 
without  merit,  and  could  not  be  seriously 
entertained.  And  especially  the  court 
thought  that  such  a  motion  should  not  pre- 
vent the  entry  of  default  where,  as  in  this 
case,  the  motion  was  not  filed  until  the  very 
day  a  plea  or  demurrer  was  due. 

And  so,  also,  a  motion  to  set  aside  an 
amended  complaint  because  it  does  not  cor- 
respond to  the  summons  as  to  the  name  of 
one  of  tbe  defendants  does  not  extend  the 
time  to  answer.  Greenfield  t.  Wallace,  1 
Utah,  188. 


Motion  attacking  jurisdiction — motion  to 
quash  summons  or  set  aside  service. 

In  Smalley  v.  Lasell,  26  S.  D.  239,  128 
N.  W.  141,  though,  in  affirming  the  order 
opening  a  default,  the  decision,  as  pointed 
out  inls^ADEBHOFF  V.  Gboroe  BiEKZ  i.  Sons, 
was  based  more  on  excusable  neglect  in 
failing  to  get  an  extension  of  time  to  answer 
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after  the  motion  was  denied,  the  court  said 
that,  pending  a  motion  to  set  aside  tlie 
service  of  a  summons,  a  default  judgment 
could  not  be  entered  without  overruling 
defendant's  objections  to  the  service  of  the 
summons. 

And  it  was  so  held  in  regard  to  a  meri- 
torious motion  to  quash  and  vacate  a  sum- 
mons in  Atchison,  T.  &.  S.  F.  R.  Co.  v. 
Lambert,  31  Okla.  300,  121  Pac.  654.  The 
court  stated  that  if  the  motion  had  been 
disposed  of  and  properly  determined,  plain- 
tiff could  not  have  proceeded  to  trial,  and 
no  judgment  would  have  been  rendered,  for 
it  properly  challenges  the  jurisdiction  of 
the  court  over  the  person  of  defendant.  It 
would  be  a  strange  and  inconsistent  proce- 
dure to  hold  that  the  defendant,  in  order  to 
challenge  the  attention  of  the  court  to  the 
want  of  jurisdiction  over  his  person,  be- 
cause of  irregularities  in  the  summons  and 
service  thereof,  must  do  so  by  motion  to 
quash,  but,  in  order  to  prevent  a  default 
judgment  from  being  entered  against  him, 
and  avoid  the  subsequent  proceedings  neces- 
sary to  set  aside  such  judgment,  must  file 
an  answer  by  which  he  would  waive  all  ir- 
regularities in  the  service  and  in  appear- 
ance. Where  a  motion  is  frivolous  upon  its 
face,  or  has  not  been  filed  with  promptness, 
and  its  evident  purpose  is  one  of  delay, 
a  different  question  might  be  presented. 

Though,  as  will  be  seen,  the  above  de- 
cision is  in  conflict  with  the  majority  of 
the  decisions,  it  would  seem  to  be  based 
upon  the  better  reasoning. 

In  Colorado  it  seems  that  under  the  Code 
( for  provision,  see  McDermett  v.  Rosen- 
baum,  supra,  under  a)  a  court  cannot  have 
a  default  entered  pending  a  motion  filed 
by  the  defendant.    Farris  v.  Walter,  2  Colo. 
App.  450,  31  Pac.  231  (motion  to  quash 
summons) ;  Atchison,  T.  &  S.  F.  R-  Co.  v. 
Nicholls.  8  Colo.  188,  6  Pac.  512  (motion 
to  quash  summons 'and  return  of  sheriff)  ; 
Chivington  v.  Colorado  Springs  Co.  0  Colo. 
597,  14  Pac.  212  (motion  to  quash  sheriffs 
return). 

In  Dillon  T.  Rand,  15  Colo.  372,  25  Pac. 
185,  where  the   parties  were  not  eervod 
with  a  summone,  it  was  held  error  to  RTa.n^ 
a  default  against  them  without  first  dispos- 
ing of  a  motion  on  file  to  vacate  appear- 
ance entered  by  attorney  for  them. 
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the  recovery  of  monpy  only,"  did  not  au- 
thorize entry  of  the  judgment  vacated  with- 
out an  assessment  of  domafres.  The  portion 
of  the  statute  "for  the  recovery  of  money 
only"  docs  not  apply  to  this  judgment. 
Payments  so  made  are  not  admitted  by  fail- 
ure to  answer. 
Same  ~-  when  proper. 

(].  JudgmoDt  by  default  without  assess- 
ment of  damages,  under  this  provision  of 
the  statute,  can  only  be  ordered  in  actions 
for  the  recovery  of  a  definite  Bum  of  money 
as  such,  and  wherein  the  court  is  not  called 
upon  to  ascertain  or  adjudge  anything  but 
the  existence  and  terms  of  the  contract  by 
which  it  is  due;  and  an  action  that  requires  i 
the  determination  of  amounts  unliquidated  i 
is  not  to  be  deemed  an  action  for  the  re- 
covery of  money  only,  as  to  relief  souglit. 
In  such  an  action  the  amount  of  damages 
is  not  admitted  by  the  defendant  by  a 
failure  to  answer,  and  an  assessment  of 
damages  by  the  court  is  required. 
Same  —  notice  of  assessment. 

7.  As  the  judgment  was  irregularly  en- 
tered, in  that  damages  were  not  assessed 
in  a  matter  where  assessment  is  required 
upon  statutory  notice  to  the  opposite  party 
after  appearance,  defendant  was  entitled 
to  notice  of  time  and  place  of  such  assess- 
ment of  damages. 

Same  —  Tacatlng  —  affldavtt  of  merit. 

8.  The  judgment  so  being  erroneously  or- 
dered and  entered  without  assessment,  and 
without  notice  to  the  opposite  party  of  time 
end  place  of  aseoesment,  an  affidavit  of 
merit  is  not  essential,  and  the  court  on 


motiol^  of  defendant  properly  vacated  said 
judgment  thus  irregularly  entered. 
Same  —  time  to  answer. 

9.  'i'he  court,  being  obliged  to  vacate  the 
judgment,  properly  p«mitted  an  extension 
of  time  to  answer.  •  • 

(Bruce,  J.,  dissents  from  propositions  1  and 
2.) 

(May  16,  1913.) 

APPEAL  by  plaintiff  from  an  order  of 
District  Oourt  for  Stark  County  vacat- 
ling  a  default  judgment  against  defendjni 
'  in  an  action  brought  to  recover  the  purchaw 
price  of  intoxicating  liquors  sold  and  de- 
livered by  defendant  to  plaintiff.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  HelTron  &  Balrd,  for  appellant: 
The  affidavit  of  the  attorney  for  defend- 
ant, which  is  the  sole  basis  of  defendantV 
motion  to  vacate  the  judgment,  is  insuffi- 
cient. 

Kirschner  v.  Kirscbner,  7  K.  D.  29L.  To 
N.  W.  2S2;  Sargent  v.  Kindred.  5  N.  D.  9, 
63  N.  W.  151 ;  1  Enc.  PI.  ft  Pr.  360. 

The  ground 'set  up  for  vacating  the  judg- 
ment, while  called  "excusable  negligence 
and  mistake,"  is  not  negligence  at  all,  but 
a  wilful  act  on  the  part  of  the  defendant, 
from  which  he  is  entitled  to  no  relief. 

Piano  Mfg.  Co.  v.  Murphy,  16  S.  D.  380, 
106  Am.  St.  Rep.  692,  92  N,  W.  1072. 


But  it  has  been  held  that  a  motion  to 
set  aside  the  service  of  a  summons  does  not 
operate  to  extend  the  time  to  answer. 
Shinn  v.  Cummins,  65  Cal.  97,  3  Pac.  133; 
Garvie  v.  Greene,  fl  R.  D.  608,  70  X.  W.  847. 

Kor  does  a  motion  to  quash  the  sum- 
mons. Higl^  T.  Pollock,  21  Kev.  198,  27 
Pac.  896.  The  California  and  Nevada  cases, 
at  least,  were  derided  under  a  Code  pro- 
vision that  default  may  be  entered  upon 
failure  to  answer  or  demur. 

And  in  Mantle  v.  Casey.  31  Mont.  408,  78 
Pac.  5!>1,  it  was  held  that,  as  the  Code 
provides  that  default  shall  be  entered  if  an 
answer  has  not  been  filed  within  the  time 
specified  in  the  summons,  or  any  extension 
that  may  have  been  granted,  a  motion  to 
quash  the  summons  docs  not  operate  to 
extend  the  time  to  answer. 

And  the  lower  court  was  held  properly 
to  have  refused  to  enter  judgment  by  de- 
fault pending  the  question  whether  suit 
should  be  retained  in  that  court  because 
of  alleged  nonresidene^  of  the  defendant 
in  the  county,  as.  that  question  havtim^  been 
raised,  it  was  preliminary  to  all  others. 
State  use  of  Ockerme  v.  Gittings,  35  Md. 
169. 

In  Phillips  V.  Kerr,  26  III.  213.  it  was 
said  that,  while  it  may  be  the  better  prac- 
tice to  dispose  of  a  motion  before  a  trial 
upon  the  merits,  yot  entry  of  default  in 
an  action  of  asaumpait,  pending  motion  to 
47  LJt.A.(N.S.) 


quash  a  capias  ad  respondendum,  was  not 
error,  as  the  motion  related  only  to  the 
mode  by  which  he  was  before  the  court,  and 
would  not  go  to  the  jurisdiction  of  the 
court  over  the  person  of  defendant.  The 
court  stated  tha^  had  the  motion  prevailed, 
tlie  effect  of  quashing  the  capias  would 
have  been  to  discharge  the  haH  and  let  it 
stand  for  and  answer  the  ofBee  of  the  sum- 
mons. The  determination  of  this  motion, 
one  way  or  the  other,  could  not  affect  plain- 
tifTs  right  to  proceed  to  a  trial  of  the  case, 
as  it  was  not  in  abatement  or  in  bar  of  the 
action.  Its  determination  could  affect  only 
the  steps  which  might  be  taken  for  the  col- 
lection of  any  recovery  which  might  be 
had,  and  questions  only  a  right  to  hold  de- 
fendant in  custody  in  satisfaction  of  ju^- 
ment.  or  make  his  bail  liable  if  his  bo^v 
should  not  be  surrendered  In  execution;  bat 
it  by  no  means  questions  the  right  of  re- 
covery. 


Motion  to  qnash  attachment 

Where  an  attachment  is  issued  at  the 

name  time  as  the  suit  is  commenced  by 
I  prieeipc  nnd  summons,  pendency  of  motion 
i  to  diwrnisa  the  attachment  will  not  prevent 

the  entering  of  default  for  failure  to  plead. 
'  Loring  v.  Wittich,  16  Fla.  617. 
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Courts  do  not  vacate  judgments  where 
the  default  is  the  result  of  a  wilful  act. 

IJacon  V.  Mitchell,  14  N.  D.  454,  4  L.Rj^. 
(N.S.)  244,  106  N.  W.  129;  Hunt  t.  Swen- 
son,  15  N.  D.  512,  108  N.  W.  41. 

Messrs.  H.  Ii.  McBrlde  and  Jj.  A. 
Simpson,  for  respondent: 

The  answer  which  was  served  upon  the 
plaintifTs  attorneys,  along  with  application 
to  vacate  the  default  judgment,  disclosed  a 
good  defense,  and  the  affidavit  of  the  at- 
torney accompanying  said  appiication  of- 
fers a  reasonable  excuse  for  default,  if 
default  exists. 

Barrie  v.  Northern  Assur.  Co.  99  Minn. 
272,  100  N.  W.  248;  Potter  v.  Holines,  14 
Minn.  508,  77  N.  W.  416;  Nye  v.  Swan,  42 
Minn.  243,  44  N.  W.  0. 

Even  assuming  that  doubt  exists  as  to 
the  propriety  of  the  order  made  by  the 
court  in  vacating  and  setting  .aside  the 
judgment,  it  is  proper  that  the  doubt  should 
be  resolved  in  favor  of  the  application  to 
set  it  aside,  and  that  the  court's  order  in 
BO  doing  should  not  be  disturbed. 

Citizens'  Nat.  Bank  v.  Branden,  19  N.  D. 
489,  27  LJl.A.(N.S.)  868,  126  N.  W.  102. 

GoHS,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  order  of  the 
district  court  of  Stark  county,  vacating  a 
default  judgment  taken  by  plaintiff  against 
defendimt  corporation  for  $1,527  and  cost* 

Motion  to  change  venue  or  for  removal. 

Tn  Pennte  t.  Visher.  84  Cal.  323,  29  Pac. 
711,  the  grounds  upon  which  a  motion  to 
set  aside  a  default  was  based  were  held  in- 
sufficient, one  of  which  grounds  was  that 
it  WAS  unlawful  to  enter  default  pending 
motion  for  change  of  venue. 

And  so,  also,  in  Risher  v.  Morgan,  56 
Ind.  172,  judgment  by  default  was  held 
properly  entered  where  defendant  refused 
to  answer  pending  motion  for  change  of 
venue,  the  court  taving  rightly  declined 
to  pass  upon  the  motion  until  after  de- 
fendant's answer  was  filed. 

But  in  Beasley  v.  Cooper,  42  Iowa,  542, 
it  was  held  that  as,  under  the  Code,  where 
the  objection  is  to  the  court,  the  place  of 
trial  may  be  changed  before  the  issue  is 
made  up,  judgment  by  default  cannot  be 
entered  pending  a  motion  for  change  of 
venue. 

And  it  is  error  to  permit  judgment  by 
default  to  be  entered  pending  a  motion  to 
remove  the  cause  to  the  Federal  court. 
Cooper  V.  Condon,  15  Kan.  672;  Mattoon 
V.  Hinklcy,  S3  lU.  209. 

Miscellaneous. 

Pendency  of  motion  to  dismiss  action  for 
want  of  prosecution  does  not  extend  the 
time  to  answer.   Shinn  v.  Cummins,  65  Cal. 
97,  3  Pac.  133. 
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and  disbursements.  Judgment  was  entered 
upon  proof  of  service  of  summons  and  a 
verified  complaint.  The  summons  had  been 
served  upon  defendant  by  service  upon  the 
secretary  of  state  May  31,  1911.  On  June 
23d  following,  defendant  appeared  by  its 
attorney  in  the  action  and  served  a  mo- 
tion noticed  to  be  heard  July  3d,  moving 
dismissal  of  the  action  upon  the  ground  that 
plaintiff  was  a  nonresident  of  the  state,  and 
had  not  filed  security  for  costs  as  required 
by  law,  and  stating  that  the  motion  would 
be  based  upon  all  the  files  and  upon  an 
affidavit  served  therewith,  and  made  upon 
positive  knowledge  that  plaintiff  was  then, 
and  had  been  for  some  time  past,  a  resi- 
dent of  Glendive,  Montana,  and  there  en- 
gaged in  the  saloon  business,  and  not  a 
resident  of  the  state  of  North  Dakota.  This 
afiidavit  and  notice  of  motion  was  served 
upon  the  attorneys  for  plaintiff  nine  days 
before  the  time  to  appear,  answer,  or  demur 
had  expired.  Said  affidavit  is  not  contro- 
verted. The  affidavits  filed  in  support  of 
the  motion  to  vacate  the  judgment  further 
disclose  that  defendant's  attorney  had  pre- 
pared, and  had  ready  for  service,  an  an- 
swer stating  a  valid  defense,  together  with 
a  demand  for  a  bill  of  particulars  of  the 
items  constituting  the  cause  of  action  sued 
upon,  both  of  which  are  dated  June  21tft, 
the  date  of  the  service  of  the  notice  of 
motion  for  security  for  costs.  It  further 
appears  that  the  motion  would  have  been 

In  Hill  V.  Meyer,  47  Mo.  585,  a  mechanics' 
lien  case,  a  motion -for  the  production  of  a 
note  was  held  frivolous,  inasmuch  as  it 
was  not  the  foundation  of  the  suit,  and  it 
need  not  have  been  named  in  it,  and  so 
entry  of  judgment  by  default  pending  dis- 
position of  the  motion  was  not  error. 

And  in  Sice  Simmons,  80  Ark.  359, 
lie  S.  W.  673,  it  was  held  not  reversible 
error  to  mter  judgment  by  default  pending 
a  motion,  frivolous  on  its  face,  in  an  action 
on  a  promissory  note,  to  require  the  plain- 
tiff to  file  copies  of  the  notes  as  exhibits 
to  the  complaint,  where  copies  of  the  notes 
were  attached  to  the  complaint  at  the  time 
it  was  filed ;  and  further  that,  if  it  was  the 
desire  that  plaintiff  be  ret^uired  to  file  the 
original  notes,  that  motion  could  not  have 
been  granted. 

An  entry  of  judgment  by  default  pending 
motion  for  substitution  or  interpleader  was 
improper,  especially  where,  by  stipulation 
of  the  attorneys  for  both  sides,  the  motion 
was  submitted  to  the  judge  for  decision. 
Woods  V.  Woods,  16  Minn.  81,  Gil.  69. 

And  BO,  also,  under  a  rule  "that  judgment 
may  be  entered  ...  in  all  actions  .  .  . 
which  are  ripe  for  judgment,"  it  was  held 
error  to  enter  judgment  by  default  pending 
motion  for  continuance,  after  the  filing  of 
suggestions  of  insolvency.  Hosmer  T. 
Hoitt,  161  Mass.  173,  36  N.  E.  835. 

J.  H.  B. 
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noticed  for  hearing  at  an  earlier  date,  had 
the  district  judge  not  been  temporarilj 
without  his  district  bearing  causes  at  Man> 
dan,  in  an  adjoining  district;  that  his  wishes 
were  consulted  as  to  the  time  when  the 
motion  should  be  noticed  for  hearing,  which 
was  set  accordingly  for  July  3d;  that  by 
inadvertence  the  demand  for  bill  of  par- 
ticulars and  answer  prepared  was  not  served 
upon  the  attorneys  for  plaintiff;  that  on 
July  1st,  without  notice  to  defendant's  at- 
torney, and  promptly  at  the  expiration  of 
the  thirty-day  period  for  service  of  answer 
or  demurrer,  plaintiff's  attorneys  presented 
the  summons  and  complaint  with  proof  of 
service,  together  with  an  affidavit  of  de- 
fault, reciting  that  no  answer  or  demurrer 
had  been  served  upon  them,  to  the  district 
judge,  who  signed  an  order  for  judgment 
by  default  without  the  assessment  of  dam- 
ages, and  for  the  full  amount  for  which 
judgment  was  asked  in  the  complaint,  upon 
which  default  judgment  was  entered  by  the 
clerk.  On  July  13th  defendant,  upon  an  a£5- 
davit  of  merit  made  by  said  attorney,  accom* 
panied  by  an  answer  verified  by  him  upon 
information  and  belief,  moved  to  vacate 
this  default  judgment,  bringing  the  same 
on  for  hearing  on  July  21st,  at  which  time 
the  motion  was  granted  with  leave  to  an- 
swer upon  the  payment  of  $25  terms,  which 
terms  were  tendered,  but  refused.  The 
grounds  upon  which  the  motion  was  made 
and  presumably  granted  were,  among 
others,  that  there  was  a  motion,  one  to 
dismiss  the  above-entitled  action,  pending 
and  duly  noticed  at  the  time  that  said 
judgment  was  entered,  which  motion,  if  it 
had  been  granted,  would  have  prevented  the 
entry  of  said  judgment  against  defendant, 
and  that  the  judgment  as  entered  was  taken 
without  notice  to  defendant,  though  de- 
fendant had  appeared  in  the  actios  uefore 
the  entry  thereof;  also  leave  to  vacate  was 
asked  upon  the  grounds  set  forth  in  the 
afBdftvit  of  merit,  of  excusable  neglect,  in- 
advertence, and  mistake  of  defendant  in 
failing  to  serve  answer  previously  prepared. 
From  tlie  order  vacating  the  judgment  this 
appeal  is  taken. 

Defendant  has  in  all  things  since  default 
judgment  was  entered  acted  promptly.  The 
motion  to  vacate  the  default  judgment  was 
seasonably  made,  noti<^,  heard,  and  de- 
cided. The  motion  challenged  the  power  of 
the  court  to  grant  the  judgment  by  default 
without  assessment  of  damages  under  § 
7001,  Rev.  Codes  1B05;  also  questioned  the 
regularity  of  the  entry  of  judgment  while 
there  was  pending  a  motion  that  plaintiff 
give  defendant  security  for  costs,  which,  if 
determined  adversely  to  plaintifT.  would 
have  stayed  proceedings,  and  might  have 
resulted  in  the  diBmissal  of  the  action  <le- 
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pending  on  the  terms  of  the  ordo-  for  null 
security  if  granted.  The  motion  to  vacate 
covered  additional  grounds  of  excusable  mis- 
take and  inadvertence  on  the  part  of  the  de- 
fendant in  failure  to  answer,  concerning 
which  plaintiff  challenges  the  sufficiency  of 
the  affidavit  of  merit  to  invoke  the  discre- 
tion and  favor  of  the  court,  and  on  this  ap- 
peal urges  an  abuse 'of  discretion  in  vacat- 
ing the  judgment,  if  the  same  waa  Tscated 
upon  such  grounds. 

We  will  first  decide  the  practice  questions 
arising,  the  first  of  which  concerns  the 
regularity  of  the  order  for  judgment  on  de- 
fault, made  while  defendant's  motion  that 
plaintiff  give  security  for  costs  was  pending 
undisposed  of,  and  noticed  to  be  heard  three 
days  after  the  time  for  answer  or  demurrer 
had  expired,  and  in  the  absence  of  service 
of  an  answer  or  demurrer.  Strange  to  say 
this  court  has  hitherto  declared  no  rule  up- 
on this  question  for  this  jurisdiction. 

Respondent  urges  that  the  vacating  of  the 
judgment  upon  these  grounds  was  not  a 
matter  of  the  invoking  of  the  favor  of  the 
court,  but  instead  a  matter  going  to  the 
regularity  of  its  proceedings;  that  it  was 
improper  to  enter  the  judgment  with  the 
motion  pending  undisposed  of.  An  exami- 
nation of  the  statutes  upon  this  question 
is  here  in  order.  Assiuning  tiie  court  had 
power  to  enter  the  judgment  without  proof, 
§  7001  provides  that  the  plaintiff,  on  de- 
fault of  the  defendant  in  answer,  eoxild 
procure  the  judgment  to  be  entered;  S  6853 
also  provides  that  "the  only  pleading  on 
the  part  of  a  defendant  is  either  a  demurrer 
or  an  answer,"  and  that  it  must  be  served 
within  thirty  days  after  the  service  of  a 
copy  of  the  complaint.  Section  7336  de- 
clares that  "when  a  defendant  shall  not 
have  demurred  or  answered,  service  of  no- 
tice or  papers  in  the  ordinary  proceedings 
in  an  action  need  not  be  made  upon  him." 
The  first  subdivision^f  §  7001  provides 
that  "the  plaintiff  m^  file  with  the  clerk 
proof  of  the  personal  senriee  of  the  sum- 
mons and  complaint,  .  .  .  and  that  no 
iinswer  or  demurrer  has  been  received,"  and 
thereupon  judgment  shall  b«  entered  for 
the  amount  demanded  in  the  complaint, 
where  the  complaint  ia  verified,  and  the 
cause  of  action  ariaes  on  contract  for  tit* 
recovery  of  money  only.  We  will  also  take 
judicial  notice  that  the  uaoal  practice  in 
making  the  proof  of  default  is  by  the  affida- 
vit of  the  attorney  reciting  such  service^ 
and  that  no  answer  or  demurrer  to  the  com- 
plaint has  been  served  upon  or  received  by 
him.  Under  these  provisions  the  motion 
made  for  security  for  costs,  not  being  an 
answer  or  demurrer,  is  not,  strictly  speak- 
ing, a  pleading.  Under  §  7321  a  motion  is 
defined  as  "an  application  fftr  an  order," 
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in  this  cmie  in  writing  and  noticed  for  bear- 
ing, the  dedsion  of  which  under  the  pro- 
viaioiu  of  $|  7196-7198,  if  granted,  might 
have  terminated  thii  action  aa  effectually 
»fl  U  a  defense  had  been  pleaded  and  proven. 
And  the  only  way  under  our  practice  de- 
fendant could  avail  himself  of  thia  right  to 
security  for  costa  at  any  time  before  judg- 
ment waa  by  motion,  which  when  made  with 
the  assertion  by  him  of  the  legal  right  in 
the  manner  preacribed  by  statute,  and  upon 
which  he  had  a  li^t  to  be  heard  at  any 
time  before  judgment.  But  proper  practice 
on  defendant's  part  would  have  been  to 
have  answered  or  demurred  or  procured  ad- 
ditional time  within  which  to  have  pleaded 
after  the  ruling  on  the  motion  to  dismiss 
for  want  of  security  for  costs. 

The  period  for  answer  and  demurrer  ex- 
piring before  the  time  at  which  the  motion 
for  security  for  costs  was  noticed  for  hear- 
ing and  argument,  the  right  of  defendant 
to  require  of  plaintiff  such  security  lapsed 
and  expired  immediately  when  he  became 
in  default  in  answer.  The  right  to  secur- 
ity for  coats  is  that  defendant  may  recover 
his  costs  and  disbursements  assessable  at 
law,  should  his  defense  prevail  or  plaintifTs 
causa  of  acti<m  fail,  and,  to  urge  the  right 
for  such  purposes,  he  must  be  in  a  position 
to  interpose  a  defense  or  question  the  right 
of  pluntiff  to  prevail  on  ^e  merits,  which 
be  cannot  do  when  he  ia  in  default  in  an- 
swer or  demurrer.  In  fact,  until  relieved 
(herefrom,  defendant's  default  confesses  the 
truth  of  the  complaint,  where  that  is  suffl- 
oient  under  the  statute  to  warrant  the  en- 
try of  judgment  without  proof,  as  was  here 
the  case,  provided  this  is  a  cause  of  action 
baaed  upon  contract,  for  the  recovery  of 
money,  within  the  provisions  of  {  7001, 
Rev.  Codes,  1905,  and  assessment  of  dam- 
ages before  judgment  was  not  necessary. 
The  right  of  defendant  to  require  security 
for  costs,  then,  is  dependent  upon  his  being 
in  position  to  exact  the  same,  to  do  which 
he  must  not  be  in  default  in  answer  or  de- 
murrer, aa  the  case  may  be;  and  the  rights 
under  the  motion  itself,  unaccompanied  by 
answer  or  demurrer,  ejcpire  with  the  right 
of  defendant  to  interpose  a  defense  by  an- 
swer or  demurrer,  the  mly  two  methods  pro- 
vided 1^  atatute.  The  motion  alone,  with- 
out an  order  of  court  extending  the  time 
within  which  to  answer  or  demur,  is  insufli- 
eient  to  toll  the  statute  requiring  answer 
or  demurrer  within  thirty  days  from  the 
service  of  the  aiimmona  and  complaint  in 
thia  case  served.  We  are  aware  that  many 
decisions,  apparently  to  the  contrary,  mny 
be  found,  and  that  it  would  be  easy,  with- 
out w«gbing  the  decisions  and  the  statutes 
and  the  practice  prevailing  in  different  ju- 
risdictions, and  by  ignoring  the  real  reason 
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for  the  statute  requiring  security  for  costs, 
to  come  to  ttie  opposite  omclusion. 

We  may  analyze  a  few  of  the  many  au- 
thorities touching  the  decision  of  thia  qucs- 
titm.  '*Where  a  motion  made  by  the 
defendant  is  pending  undisposed  of,  a  judg- 
ment hy  de^ult  against  him  cannot  be 
taken  unless  the  determination  of  the  mo- 
tion either  way  could  not  affect  the  right 
of  the  plaintiff  to  proceed  with  the  cause." 
6  Enc.  I^.  &  Pr.  93,  and  cases  rited.  The 
cases  cited  to  supp<^  this  text  are:  Dillon 
V.  Rand,  16  Colo.  872,  25  Fae.  185;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Nieholls,  8  Colo.  188. 
6  Pae.  512;  Chivington  v.  Colorado  Springs 
Co.  9  Colo.  697,  14  Pae.  212;  Klemm  v. 
Dewes.  28  Hi.  817;  Kinyon  v.  Palmer,  20 
Iowa,  138;  and  Phillips  v.  Eerr,  26  HI.  213. 
To  which  we  may  add  The  Osprey  v.  Jen- 
kins, 9  Mo.  644;  Beasley  v.  Cooper,  42  Iowa, 
542;  Mattoon  v.  Hinkley,  33  HI.  209;  Dud- 
ley V.  White,  44  Fla.  262.  31  So.  830;  and 
Re^ster  v.  Pringle  Bros.  66  Fla.  865,  SO  So. 
684.  The  above  cases  and  the  text  writer's 
conclusions  therefrom  are  distinguishable 
from  the  issue  here  Involved  <m  this  motion 
for  security  for  costs. 

The  Colorado,  Illinois,  Florida,  and  Iowa 
statutes  in  terms  recognize  a  motion  pend- 
ing as  staying  the  right  to  a  default  judg- 
ment until  Buch  motion  is  disposed  of. 
Sectitm  149  of  the  Colorado  Civil  Code  prior 
to  1S8S  expressly  provided  that  notice  of 
motion  is  equal  to  demurrer  or  answer  in 
preventing  a  default.  "This  statute,  prior 
to  amendment  in  1885,  was  imperative; 
upon  motion  to  dismiss  for  want  of  coat 
bond,  the  court  had  no  discretion  in  the 
matter,  and  must  sustain  the  motion.  Ed- 
gar Qold  ft  S.  Min.  Co.  v.  Taylor,  10  Colo. 
112,  14  Pa&  113;  Western  U.  Teleg.  Co.  v. 
Graham,  1  Colo.  183;  Talpey  v.  Doane,  2 
Colo.  200;  Filley  v.  Cody,  3  Colo.  221."  Sec 
note  to  S  07S>  Mills's  Anno.  Stat.  (Colo  } 
1891.  The  Illinois  statute  (Starr  ft  C.  Anno. 
Stat.  1896,  vol.  3,  p.  3027,  §  39)  prorides 
for  a  default  judgment  for  want  of  appear- 
ance at  the  term  of  court;  that  state  con- 
tinuing the  old  common-law  practice  of 
pleadings  being  filed  at  or  during  the  term, 
and,  there  having  been  an  appearance  and 
motion,  there  wu  no  default.  The  Iowa 
statutes  (Code  of  1897,  SS  3550-3657)  are 
substantially  the  same  as  those  of  Illinois, 
and  in  terms  make  a  motion  a  pleading,  and 
as  we  infer  operate  to  prevent  judgment 
by  default  witii  a  motion  pending.  Like- 
wise, §  1422  of  the  Florida  Code  provides 
tnat  "if  the  defendant  shall  fail  to  appear." 
■plead,  or  demur,"  "the  plaintiff  may  cause 
a  default  to  be  entered." 

The  Missouri  case.  The  Osprey  v.  Jen- 
kins, was  evideatly  announced  under  a  rule 
of  practice,  as  a  different  rule  now  prevails 
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in  that  state,  as  appears  from  Fenrs  v. 
Riley,  148  Mo.  40,  49  S.  W.  B36,  where  that 
court  Bays;  ''Taking  judgment  while  a  mo- 
tion for  security  for  costs  was  pending  was 
not  a  fraud  upon  the  court,  for  the  court 
takes  judicial  notice  of  the  state  of  a  case 
as  shown  by  its  own  records.  Only  a  mo- 
tion going  to  the  merits  dispenses  with  the 
necessity  of  answering" — citing  Hill  v. 
Meyer,  47  Mo.  685.  We  have  also  examin-id 
the  following  cases,  none  of  which  are  ap- 
plicable to  a  motion  of  this  kind:  Oooper  v. 
Condon,  IS  Kan.  672,  involving  the  removal 
of  a  cause  to  the  Federal  courts,  and  there- 
by a -question  of  jurisdicti(m  in  the  atata 
court  to  proceed;  34  Cyc.  1306,  note  24; 
Hosmer  v.  Hoitt,  161  Mass.  173,  SO  N.  £. 
835,  decided  under  a  rule  of  court  on  sug- 
gestion of  insolvency,  and  holding  a  case 
not  "ripe  for  judgment"  where  audi  has 
been  made;  Woods  y.  Woods,  16  Minn.  81, 
(Jil.  60,  in  which  a  stipulation  of  parties 
submitting  a  notice  to  Bubstitute  defend- 
ants caused  delay  in  answer,  which  under 
the  facts  was  held  excusable  neglect;  and 
the  decision  in  Smalley  v.  Laaell,  26  S.  D. 
230,  128  N.  W.  141,  was  really  based  upon 
grounds  of  exousable  neglect  instead  of  the 
pendency  of  a  motion,  as  one  portion  of  the 
syllabus  would  indicate,  the  court  consider- 
ing the  affidavit  of  merits.  TSot  do  we  con* 
Aider  General  Lithographing  &  Printing  Co. 
V.  American  Trust  Co.  56  Wash.  401,  104 
Pac.  608,  applicable,  as  the  facts  are  not 
similar. 

The  following  authorities  support  our 
conclusions,  apparently  independent, of  stat- 
ute and  under  Code  provisions  similar  to 
ours:  Pilant  v.  S.  Hirsch  &  Co.  14  N.  W. 
II,  88  Pac.  1120;  McDonald  v.  Swett,  76 
Cal.  257,  18  Pac.  324,  following  Shinn  v. 
Cummins,  65  Cal.  07,  3  Pac  133,  although 
the  reasoning  of  the  California  case  is  brief 
and  unsatisfactory.  For  a  holding  directly 
in  point,  see  Higley  v.  Pollock,  21  Nev.  108, 
27  Pac.  895.  See  also  Mantle  T.  Casey,  31 
Mont.  408,  78  Pac.  691;  Garvie  v.  Greene, 
9  S.  D.  608,  70  N.  W.  847;  Greenfield  v, 
Wallace.  1  Utah,  189;  Gipson  v,  Williams,  — 
Tex.  Civ.  App.  — ,  27  S.  W.  824;  Interna- 
tional &  G.  N.  R.  Co.  V.  Williams,  82  Tex. 
342,  18  S.  W.  700. 

For  tfae  foregoing  reasons,  and  on  an  an- 
alysis of  the  authorities,  we  decide  that  the 
pendency  of  this  motion  for  security  for 
costs,  undisposed  of,  would  not  of  itself  ex- 
tend the  time  within  which  defendant  was 
obliged  to  answer  or  demur,  or  stand  in  de- 
fault thereof:  and,  when  he  is  so  in  default 
because  of  his  failure  to  present  an  issue 
oR  the  mrrits.  thcrpby  conceding  the  me^rit 
of  ptaintilTs  caitSe  of  action  and  his  right 
of  reooTcry,  a  defendant  then  has  no  right 
to  ask  or  be  heard  to  insist  upon  securitv 
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for  costs,  when,  under  every  preaumpttoa, 
plaintiff  is  then  entitled  to  judgment 
against  him,  and  defendant  would  be  ask- 
ing for  something  which  could-  avail  him 
nothing,  and  for  something  concerning 
which  he  then  could  have  no  ri^^ts,  having 
waived  his  defense  by  failure  to  plead  or 
demur.  Whra  the  reason  for  requirement 
of  an  order  ceases,  the  right  thereto,  whidi 
otherwise  might  be  available  to  a  defend- 
ant, should  cease  with  it.  There  was  no 
error,  then,  in  granting  judgment  with  this 
pending  motion  undisposed  of.  Our  holding 
is  not  au^ority  ccmcerning  a  pending  mo- 
tion invoking  a  question  of  jurisdiction,  the 
motioik  tot  security  for  coats  not  raising 
jurisdictional  questions. 

We  now  take  up  the  second  practice 
question  concerning  the  propriety  of  the  or- 
Act  vacating  the  judgment  on  the  grounds 
of  excusable  neglect,  under  the  showing 
based  upon  the  affidavit -of  merits,  proposed 
answer,  and  the  other  flies  in  the  case.  The 
affidavit  of  merit  ia  made  by  defendant's 
attorn^.   It  is  accompanied  by  an  answer 
subscribed  by  said  attorney  and  verified  liy 
him  on  information  and  belief,  with  an  ac- 
companying donand  for  bill  of  partienlars 
of  plaintitTs  cause  of  action.   The  part  of 
the  affidavit  of  merit  material  to  the  pres- 
ent inquiry  reads:    "That  your  affiant  for 
and  on  bdhalf  of  said  defendant  most  re- 
spectively prays  this  court  for  an  order 
vacating  and  annulling  said  judgment  here- 
inbefore referred  to,  and  that  the  defendant 
he  allowed  to  answer  in  the  ahove-oititled 
action,  a  copy  of  which  answer  ia  hereto 
annexed,  togffther  with  a  demand  for  a  bill 
of  particulars  upon  the  following  grounds; 
Upon  the  ground  of  excusaUe  ne^cct  by 
mistake,  in  that  on  the  11th  day  of  Jnne^ 
1911,  your  affiant  received  a  copy  of  the 
pleadings  served  on  the  defendant,  together 
with  the  information  to  make  an  answer. 
From  such  information  affiant  informed  the 
defendants  that  they  had  a  good  and  mer- 
itorious defense  to  said  action  to  plaintilT-i 
■ximplaint  herein,  and  affiant  now  statn  the 
same  to  this  court,  as  is  further  shown  t>y 
the  answer  of  the  defendant  herein,  which 
is  especially  referred  to  and  made  a  part 
of  this  affidavit   That  on  the  21st  day  of 
June,  1911,  your  affiant  prepared  the  if- 
mand  for  a  bill  of  particulars,  together  with 
the  answer,  and  also  a  motion  to  diimiM 
the  action  of  plaintiff  on  the  ground  aid 
for  the  reason  that  said  plaintiff  was  a  noo- 
resident  of  the  state  of  North  Dakota. 
That  no  security  for  costs  had  been  fi- 
nished, and  therefore  asked  that  said  ac^ 
be  dismissed.   That  it  was  known  to  ymr 
affiant  at  that  time  that  the  jndge  of  tUs 
•■ourt  was  in  court  at  Mandan,  North  Vt- 
kota,  busily  engaged,  and  in  convenatioo 
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with  said  judge  in  the  fore  part  of  June, 
1011,  said  judge  stated  to  this  affiant  that 
he  would  like  to  be  consulted  upon  the 
dateft  for  motions,  especially  during  the 
summer  months.  That  affiant  expected  to 
see  and  talk  with  said  judge  in  time  to 
make  the  motion  for  security  for  costs  re- 
turnable before  the  time  for  answering  ex- 
pired," "and  made  the  motion  returnable 
on  the  Ist  day  of  July,  1911,  on  which  day 
the  time  for  answering  expired;  hut  that 
affiant  did  not  see  the  judge  of  the  court 
as  he  was  still  at  Klandan,  and  after  two 
days  yom  affiant  waa  obliged  to  set  the 
motion  returnable  on  the  3d  day  of  July, 
1911,  in  order  to  give  the  attorneys  for  the 
plaintiff  the  eight  days*  notice  to  which 
they  were  entitled.  That  on  the  3d  day  of 
July,  1911,  your  affiant  was  called  into  con- 
sultation on  a  criminal  case  in  Dunn 
county,  and  was  very  busily  engaged  all  of 
Baid  day,  and  that  your  affiant  completely 
forgot  that  he  had  a  hearing  on  said  mo- 
tion set  on  the  3d  day  of  July,  1911.  That 
plaintifTs  attorneys,  ignoring  the  fact  that 
defendant  had  made  appearance  in  said  ac- 
tion, made  an  application  to  this  court  for 
a  default  judgment  and  secured  an  order 
on  July  1,  1011,  for  a  judgment  against  this 
defendant  as  prayed  for  in  plaintiff's  com- 
plaint. That  the  attorney  for  the  defend- 
ant was  relying  upon  his  motion,  and  if 
Eaid  motion  were  granted,  said  action  would 
have  been  dismissed,  and  that  unless  said 
security  for  costs  were  furnished,  the  court 
herein  would  be  without  jurisdiction,  as  the 
plaintiff  is  not  a  resident  of  the  state'  of 
North  Dakota." 

The  answer  in  brief  is  a  general  denial, 
accompanied  with  a  statement  that  "the 
goods  [intoxicating  liquors]  sold  and  deliv- 
ered and  referred  to  in  plaintiff's  complaint, 
were  sold  and  delivered  in  the  state  of 
Minnesota,"  with  a  demand  for  dismissal  of 
the  action,  and  verified  on  the  information 
and  belief  of  the  attorney.  The  affidavit 
of  merit  fails  to  state  that  the  attorney  for 
the  defense  has  been  informed  fully  and 
fairly  of  all  the  facts  in  the  case,  and  that 
therefrom  he  believes  defendant  has  a  mer- 
itorious defense;  nor  are  any  facts  concern- 
ing said  defense  recited,  except  in  the  an- 
swer, and  there  on  the  information  and 
belief  of  the  attorney  alone.  The  attorney 
Rubscribing  the  affidavit  and  answer  could 
truthfully  swear  to  everything  contai  iicd 
in  both  affidavit  and  answer,  and  still  there 
exists  absolutely  no  defense  to  the  cause  of 
action  herein  recited.  It  does  not  apppar 
that  he  has  been  told  all  the  facts  in  the 
case;  in  fact,  that  he  has  been  told  any 
facts  in  the  case  does  not  affirmatively  and 
plainly  appear.  All  the  information  he  re- 
ceived from  bis  client,  as  appears  from  the 
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affidavit  of  merit,  is  that  to  he  inferred 
from  the  indefinite  statement:  "That  yo:ir 
affiant  received  a  copy  of  the  pleadings 
served  on  the  defendant,  together  with  the 
information  to  make  an  answer;  from  such 
information  affiant  informed  said  defend- 
ants that  they  had  a  good  and  meritorious 
defense  to  said  action,  and  now  states  the 
same  to  the  court,  as  is  further  shown  by 
the  answer  of  the  defendant  herein,  which 
is  herein  specifically  referred  to  and  made 
a  part  of'  this  affidavit."  Xor  does  the  rea- 
son appear  why  someone  familiar  with  the 
facts  does  not  on  positive  knowledge  under 
affidavit  disclose  the  facts  of  the  defense  to 
the  court,  tliat  it  may  therefrom,  in  the  ex- 
ercise of  its  discretion  upon  the  facts  dis- 
closed, determine  whether  a  meritorious 
defense  exists,  and  determine  whether  the 
judgment  should  be  vacated  to  allow  trial 
of  the  issues  so  presented.  We  are  not  now 
dealing  with  a  matter  to  which  defendant 
is  entitled  as  of  right,  but  rather  the  ques- 
tion of  whether  the  court  in  its  discretion 
will  favor  him  by  vacating  judgment 
against  him,  and  allowing  him  a  day  in 
court  after  he  has,  by  failure  to  answer  or 
demur,  waived  the  same.  The  first  essen- 
tial to  invoke  the  court's  discretion  is  a 
showing  of  merit  in  his  defense,  to  dp  which 
ia  the  office  of  the  affidavit  of  merit  with 
accompanying  answer.  The  merit  of  the 
defense  must  affirmatively  appear  and  be 
set  forth  by  someone,  either  attorney  or 
client,  in  such  a  manner  and  with  such  ac- 
companying explanation  as  shall  satisfy  the 
court  tliat  the  party  so  asserting  the  facts 
of  the  defense,  from  which  their  merit  is 
to  be  determined,  either  knows  the  facts, 
or  has  sufficient  knowledge  of  them  to  sat- 
isfy the  court  that  there  is  real  merit  in 
the  defense,  and  that  the  allowance  thereof 
would  not  result  merely  in  delay  in  the 
final  judgment  to  be  entered,  and  merely  to 
delay  plaintiff  in  the  collection  of  his  claim 
already  in  judgment.  Weif^hed  by  all  rules, 
the  affidavit  of  merit  with  the  answer  con- 
sidered is  wholly  iusuffiriont  as  such  to  in- 
voke the  discretion  of  the  court.  Without 
the  merit  of  the  defense  being  shown,  the 
court  cannot  consider  the  fact  that  this 
judgment  was  taken  by  default  while  a  mo- 
tion relied  upon  by  attorney  for  defendant 
to  extend  the  time  for  answer  was  pending 
undisposed  of.  We  do  not  decide  that  this 
could  not  he  considered  as  an  element  of 
the  circumstances  of  the  case,  had  the  de- 
fendant established  in  this  affidavit  of  merit 
a  prima  facie  meritorious  defense  invoking 
the  favor  or  discretion  of  the  court  for  re- 
lief. Manifestly,  then,  the  judgment  cannot 
be  vacated  on  the  grounds  of  excusable 
neglect. 

This  takes  us  to  the  third  ground  of  the 
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motion,  that  of  the  right  of  the  court  to 
order  the  entry  of  this  judgment  under  § 
7001,  Rev.  Codes  1905,  without  the  assess- 
ment of  damages.  Two  questions  are  here 
presented  for  decision:  First,  whether  the 
general  appearance  by  motion  made  by  the 
attorney  for  the  defendant  made  it  neces- 
sary to  notify  him  of  the  time  and  place  of 
the  assessment  of  damages,  and  not  to  as- 
sess the  same  until  he  was  so  noticed;  and, 
second,  whether  the  claim  sued  upon  in  this 
case,  being  a  right  of  action  given  by  } 
0390,  Rev.  Codes  1905,  to  purchasers  of  in- 
toxicating liquors  within  the  atate,  to 
recover  after  demand  therefor  of  the  eeller 
the  purchase  price  for  such  liquors,  gives 
rise  to  a  demand  arising  upon  contract, 
within  the  meaniug  of  $  7001,  authorizing 
judgment  by  default  in  actions  upon  de> 
mands  arising  on  contract  for  the  recovery 
of  money  only.  Is  this  such  a  claim  T  If 
not,  judgment  by  default  should  be  set 
aside  on  motion,  without  the  interposition 
of  an  affidavit  of  merit,  and  regardless  of 
the  merits  of  the  case,  as  its  entry  would 
be  irregular,  and  in  disregard  of  the  stat- 
ute requiring  the  assessment  of  damages. 

As  to  the  first  question,  under  §  7336 
the  appearance  made  did  not  necessitate 
notice  before  the  taking  of  default  judg- 
ment, the  complaint  being  verified,  unless 
the  action  be  one  hot  "arising  on  contract" 
or  not  "for  the  recovery  of  money  only." 
As  to  whether  the  cause  of  action  here  sued 
upon,  based  upon  the  provisions  of  §  9390, 
Rev.  Codes  1905,  is  a  cause  of  action  based 
upon  contract,  it  becomes  necessary  to  de- 
cide. Section  9390  provides:  "All  payments 
and  compensation  for  intoxicating  liquors 
sold  in  violation  of  this  chapter,  whether 
such  payments  or  compensation  is  in  money, 
goods,  land,  labor,  or  anything  else  what- 
soever, shall  be  held  to  have  been  received 
in  violation  of  law  and  against  equity  and 
good  conscience,  and  to  have  been  received 
upon  a  valid  promise  and  agreement  of  the 
receiver  in  consideration  of  the  receipt 
thereof,  to  pay  on  demand  to  the  person 
furnishing  such  consideration  the  amount 
of  said  money,  or  the  just  value  of  such 
goods  and  labor  or  other  things."  Several 
states  have  had  similar  statutes.  Ours, 
wherever  obtained,  is  nearly  a  literal  copy 
of  Iowa  and  Vermont  statutes  in  force  at 
the  time  of  the  adoption  of  this  Code  pro- 
vision. See  §  2423,  Iowa  Code  of  1S97,  and 
General  Statutes  of  Vermont  of  1863,  chap. 
34,  §  32. 

We  can  answer  this  inquiry  in  the  lan- 
guage of  the  decisions  of  those  states  con- 
struing practically  our  own  statute.  In  Fo- 
ley V.  Leisy  Brewing  Co.  118  Iowa,  176,  179, 
89  N.  W.  230,  we  quote:  "It  ii  argued 
oD  plaintiff's  behalf  thai  B]  wu  a 
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participant  in  a  scheme  to  enable  plain- 
tiff to  violate  the  law.  But  this  is  not  an 
action  in  tort.  It  arises  out  of  a  statutory 
contract, — that  is,  a  contract  which  the 
statute  says  shall  be  implied  from  certain 
facts, — and  is  covered  by  the  ordinary  rules 
relating  to  actions  on  contracts.  It  is  not 
the  participation  in  making  the  sale,  nor 
the  handling  of  money,  that  could  make  111 
a  joint  principal,  but  only  the  receipt  by 
bim  as  his  own  of  a  part  of  the  purchase 
price"  of  liquors  sold  in  violation  of  law, 
for  which  recovery  of  the  purchase  price 
was  sought. 

The  Vermont  courts  first  held  to  the  the- 
ory that  this  statute  gave  a  right  of  action 
for  penalty  for  an  illegal  sale,  holding,  in 
the  language  of  Thayer  v.  Partridge,  47  Vt. 
423,  on  page  428  of  the  opinion,  that  "the 
right  of  action  is  given  by  way  of  penalty 
for  the  illegal  sale,  and  ia  analogous  to 
the  right  of  a  borrower  to  sue  for  usury 
paid,  and  for  the  right  to  sue  for  money 
lost  at  play.  It  is  a  part  of  the  ma^nery 
for  enforcing  the  liquor  law,  and  is  essen- 
tially penal  in  its  aim  and  in  its  natnre. 
It  is  in  no  sense  'founded  in  contract,'  but 
arises  solely  from  the  violation  of  law." 

But  a  later  decision,  Laport  v.  Bacon,  48 
Vt.  176,  overrules  Thayer  v.  Partridge,  su- 
pra.   We  quote:  "The  statute  for  reoover- 
ing  back  compensation  paid  for  liquor  sold 
in  violation  of  law  provides  that  all  such 
compensation  'shall  be  held  and  considered 
to  Iiave  been  received  in  violation  of  law, 
without  consideration    and    against  law, 
equity,  and  good  conscience,  and  may,  in 
an  appropriate  action,  be  recovered  back,  it 
being  alleged  in  the  declaration  that  the 
moneyi  labor,  or  personal  property  so  held 
was  received  and  is  held  to  the  use  of  the 
plaintiff.'    This  action  is  upon  the  common 
count  in  assumpsit,  and  it  is  urged  that 
such  compensation  cannot  be  recovered  back 
in  that  form  of  action.    But  the  action  of 
assumpsit  has  always  been  considered  to 
be  an  equitable  action,  by  whidi  a  plaintiff 
might  recover  money  which  a  defendant 
held,  and  in  equity  and  good  eonsdowc 
ought  not  to  retain;  and  as  the  statute  de- 
clares all  such  payments  to  have  been  re- 
ceived without  conaideratiim  and  against 
equity  and  good  conscience,  it  would  seem 
to  be  plain  that  the  action  of  assiunpait 
would  be  a  very  appropriate  action  by  which 
to  recover  back  the  payments,  and  vrhoi  re- 
ceived in  money  that  tfas  common  counts 
would  likewise  be  appropriate,   .  .  .  Th**!) 
again,  this  action  is  to  recover  what,  by 
force  of  the  statute,  had  always  been  the 
plaintiff's,  and,  although  in  form  ddi^eivd 
in  payment,  had  never  become  the  defend- 
ant's, and  is  not  penal,  but  is  remedid." 

And  ttw  later  ease,  deddad  In  1S9S,  of 
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Yearteau  r.  Bacon.  66  Vt.  516,  27  Atl.  198, 
expressly  diBapprores  the  portion  of  the 
holding  quoted  from  Thajer  v.  Partridge, 
supra,  and  follovs  Laport  v.  Bacon,  supra. 
The  question  involved  in  Yearteau  v.  Bacon 
was  the  identical  question  here  considered, 
and  under  the  statute  above  quoted  practi- 
cally identical  with  §  9330  under  considera- 
tion. It  arose  in  an  action  brought  against 
an  estate  to  recover  money  paid  to  the  de- 
ceased in  his  lifetime  for  intoxicating  li- 
quors unlawfully  sold,  and  it  was  urged 
that  the  statute  giving  a  right  of  action  for 
recovery  of  such  payments  was  penal  in  na- 
ture, and  not  contractual,  and  hence  there 
was  no  survival  of  action  against  the  es- 
tate. From  page  527  of  05  Vt.  we  quote: 
"The  case  is  clearly  within  the  test  applied 
at  common  law  to  detennine  whether  a  de- 
mand survives.  The  rule  !s  that  the  cause 
of  action  survives  against  the  estate  wlien- 
e^er  the  estate  has  received  a  benefit  from 
the  transaction  for  which  a  recovery  may 
be  had  by  an  action  in  (orm  es  contractu. 
.  .  .  Money  which  the  statute  declares  to 
belong  to  the  plaintiff,  and  to  be  recover- 
able in  an  action  for  money  had  and  re- 
ceived, is  in  the  assets  of  this  estate.  If 
the  money -is  the  plaintiff's,  the  death  of  its 
poBsessor  cannot  have  deprived  him  of  the 
right  to  recover  it.  .  .  .  The  statute 
provides  that  one  who  makes  a  payment  for 
liquor  sold  in  violation  of  law  may  recover 
it  back  as  money  received  and  held  to  his 
use.  ...  It  was  the  purpose  of  the  leg- 
islature to  load  the  traffic  in  all  its  stages 
with  danger  and  uncertainty,  leave  every 
seller  at  the  mercy  of  the  buyer,  and  de- 
prive wealth  thus  obtained  of  that  security 
which  is  the  great  incentive  to  legitimate 
trade."  Then,  again,  concerning  Thayer  v. 
Partridge,  supra,  the  court,  on  page  626, 
says:  "In  the  opinion  the  statute  author- 
izing the  recovery  of  money  so  paid  is 
spoken  of  as  essentially  penal  in  its  nature 
and  aim.  But  in  Laport  v.  Bacon,  48  Vt. 
176,  a  different  view  is  expressed.  There 
the  plaintiff  sought  to  recover  money  paid 
for  liquor  unlawfully  sold  in  an  action  of 
general  assumpsit,  and  the  trial  was  by  ref- 
eree. It  was  contended  that  a  claim  of  this 
nature  could  not  be  recovered  under  the 
common  counts.  The  court  held  that  the 
money  was  recoverable  on  the  count  for 
money  had  and  received,  but  said  further 
that  the  action  was  not  penal,  but  remedial, 
and  that  the  declaration  could  have  been 
amended.  And  in  the  unreported  case  of 
Pecker  v.  Barney,  held  at  the  general  term 
in  1879,  a  decision  was  rendered  which  could 
not  have  been  arrived  at  without  adopting 
the  Tiew  expressed  in  Laport  t.  Bacon. 
The  defendant  in  that  case  sought  to  re- 
ooTer  under  a  plea  in  off -set  money  paid  the 
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plaintiffs  for  liquor  sold  in  violation  of  law. 
Nothing  could  be  recovered  in  offset  except 
an  indebtedness  on  contract,  express  or  im- 
plied. Plaintiffs'  counsel  insisted  that  the 
defendant's  cause  of  action  was  not  a  de- 
mand resting  in  contract,  but  a  right  cov- 
ered by  the  statute  for  a  penal  purpose,  and 
cited  Thayer  v.  Partridge  in  support  of  his 
claim ;  but  the  defendant  had  judgment 
in  offset." 

The  foregoing,  on  all  fours  with  the  facts 
and  under  the  contentions  here  made,  are 
decisive  of  the  contract  feature  of  this  case. 
The  reasoning  of  the  Vermont  court  is  un- 
answerable. We  must  comply  with  the 
statute,  §  9390,  where  in  the  most  manda- 
tory language  it  says  that  this  money  sued 
for  "shall  be  held  to  have  been  received  in 
violation  of  law,  .  .  .  and  to  have  been 
received  upon  a  valid  promise  and  agree- 
ment of  the  receiver"  to  repay  upon  de* 
mand  to  this  plaintiff.  The  statute  makes 
the  money  so  paid  the  defendant  by  plain- 
tiff at  all  times  tlie  property  of  the  plain- 
tiff, to  be  repaid  him  upon  his  demand 
therefor.  We  might  cite  here  the  only  two 
Korth  Dakota  holdings  on  this  statute,  Os- 
wald V.  Moran,  8  N.  D.  Ill,  77  N.  W.  281, 
holding  demand  prior  to  suit  by  way  of 
counterclaim  necessary,  and  Frankel  t.  Hil* 
lier,  16  N.  D.  387,  113  N.  W.  1067,  15  Ann. 
Cas.  265,  concerning  pleading  and  proof 
and  place  of  sale  involved  in  an  action  to 
recover  the  purchase  price  of  liquors  al- 
leged to  have  been  unlawful^  sold.  Con- 
sult also  23  Cyc.  343-344,  wherein  the  au- 
thor of  Black  on  Intoxicating  Liquors  lays 
down  the  following  rule,  here  applicable: 
"But  in  several  states  statutes  have  been 
enacted  providing  that  all  payments  for 
liquors  sold  illegally  shall  be  held  to  have 
been  received  in  violation  of  law  and  against 
equity  and  good  conscience,  and  to  have  been 
received  upon  a  valid  promise  and  agreonent 
to  repay  the  same  upon  demand.  .  .  . 
An  action  on  a  statute  of  this  character  is 
an  action  of  contract,  and  not  in  tort,  and 
where  the  common-law  system  of  pleading 
prevails,  the  proper  form  of  action  is  as- 
sumpsit as  for  money  had  and  received. 
The  claim  for  money  paid  on  such  an  ille- 
gal sale  may  also  be  pleaded  as  a  set-off 
or  counterclaim  in  cases  where  such  a  plea 
would  otherwise  be  permissible," — citing 
Schober  V.  Rosenfleld,  76  Iowa,  456,  39  N. 
W.  706;  Friend  v.  Dunks,  37  Mich.  26;  Tol- 
man  v.  Johnson,  43  Iowa,  127;  Roethke  v. 
Philip  Best  Brewing  Co.  33  Mich.  340;  Dela- 
haye  v.  Heitkemper,  16  Neb.  475,  20  N.  W. 
385;  Gorman  v.  Keough,  22  R  I.  47,  46  Ail. 
37.  ( 

But  is  this  an  action,  though,  on  contract, 
one.  "for  the  recovery  of  money  only." 
within  {  7001!   With  a  cause  of  wtion  «v 
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contractu  existing  by  force  of  statute,  upon 
admiasioQ  or  proof  being  made  of  the  ille- 
gal allies,  does  it  follow  that  after  defend* 
ant  has  appeared  by  motion  the  court  can, 
under  the  provisions  of  §  7001,  Rev.  Codes 
1905,  enter  judgment  without  notice  and 
without  assessment  of  damages  for  the  de- 
mand claimed  in  the  complaint,  as  "in  an 
action  arising  on  contract  for  the  recovery 
of  money  onlyT"  The  question  of  neces- 
sity of  notice  to  the  defendant,  like  the 
power  of  the  court  to  enter  the  judgment 
without  assessment  of  damages,  depends 
upon  the  meaning  gf  the  statute  prescrib- 
ing that  judgment  may  be  so  entered  where 
the  complaint  is  verified  "in  an  action  aris- 
ing on  contract  for  the  recovery  of  money 
only." 

Section  7001,  Rev.  Codes  1006,  is  identical 
with  S  6025,  Compiled  Laws  of  1887.  Sub- 
division 1  of  both  statutes  concerns  the  en- 
try of  judgment  for  money  only;  subdivi- 
sion 2  of  l>oth  for  the  entry  of  judgment 
for  relief  other  than  money.  This  distinc- 
tion was  carried  into,  this  statute  from 
those  prescribing  the  forms  of  the  sum- 
mons. See  Compiled  Laws,  §  4894,  the  first 
subdivision  of  which  required  the  insertion 
of  a  notice  in  the  summons  that  a  judg- 
ment would  be  taken  for  a'  sum  specified 
therein  if  the  action  be  one  "arising  on  con- 
tract for  the  recovery  of  money  only."  And 
the  second  subdivision  provided  that  the 
summons  should  contain  a  notice  that  in 
other  actions  ^he  court  would  be  applied  to 
for  the  relief  demanded  in  the  complaint. 
The  phraseology  in  the  money  d«nand  form 
of  summons  and  the  statutory  provision  for 
entry  of  judgment  thereon  is  identical,  in 
each  case  being  "in  an  action  arising  on 
contract  for  the  recovery  of  money  only." 
In  the  Revision  of  1895  the  distinction  be- 
tween the  relief  and  money  demand  form 
of  summons  was  abolished,  as  appears  from 
§  6248,  Rev.  Codes  1895,  our  present  §  6834, 
Rev.  Codes  190S.  But  no  change  was  made 
in  the  corresponding  judgment  statute. 
What  constitutes  "an  action  arising  on  con- 
tract for  the  recovery  of  money  only" 
within  the  meaning  of  these  statutes?  That 
must  now  be  held  to  have-  the  same  mean- 
ing as  when  used  prior  to  1805.  Turning 
to  the  New  York  practice  acts  we  find  iden- 
tical provisions  as  to  both  form  of  summons 
and  entry  of  judgment  thereunder;  and  the 
courts  of  that  state  in  1 857  settled  the  very 
question  before  us  in  the  determination  of 
the  form  of  the  summons  to  be  used  "in 
actions  arising  on  contract  for  the  recov- 
ery of  money  only."  See  §§  129  and  246 
of  the  New  York  Code  of  Procedure,  con- 
strued in  the  thoroughly  considered  case  of 
Tnttle  V.  Smith,  6  Abb.  Fr.  329,  14  How. 
Pr.  395,  and  followed  in  these  eases:  People 
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V.  Bennett,  6  Abb.  Pr.  343;  Saltcrs  v.  Ralph, 
16  Abb.  Pr.  273;  Luling  v.  Stanton,  8  AWi. 
Pr.  378;  Cobb  v.  Dunkin,  19  How.  Pr.  IW; 
Norton  v.  Cary,  14  Abb.  Pr.  364,  23  How. 
Pr.  469;  Garrison  v.  Carr,  3  Abb.  Pr.  266,  34 
How.  Pr.  187;  Travis  v,  Tobias,  7  How.  Pr. 
90.  And  for  a  coustruction  of  §  4804  of  the 
Compiled  Laws  on  the  form  of  summona. 
see  St.  Paul  Harvester  Co.  v.  Forbreg,  i 
S.  D.  357,  60  N.  W.  628,  citing  and  follow- 
ing Brown  v.  Eaton,  37  How.  Pr.  326.  Stt 
also  Searles  v.  I^awrence,  8  S.  O.  11,  66  N. 
W.  34.  Ab  the  subdivisions  of  our  prescut 
§  7001  were  framed  to  conform  to  the  re- 
lief required  to  be  demanded  under  the  pre- 
scribed forms  of  summons,  the  holdings  in- 
terpreting the  form  of  the  summons  apply 
equally  to  the  phraseology  of  the  atatuie 
aa  to  judgments,  and  are  usually  considered 
together. 

Concerning  this,  we  quote  the  foIIowiDi; 
from  Tuttle  v.  Smith,  supra:  "The  phrase 
'for  the  recovery  of  money  only'  ought  not 
to  he  considered  as  marking  a  class  of  cases 
which  are  distinguished  only  from  actioas 
brought  to  compel  performance  of  some  spe- 
cific act  or  thing,  and  terminating  there. 
Such  a  clasmfication  evidoitly  would  be  in- 
sufficient. There  are'  many  cases  "where  spe- 
cific relief  is  to  be  administered,  and  yet 
.the  ultimate  object  of  the  suit  is  the  re- 
covery of  money.  Such  are  foreclosure  suit^ 
and  suits  for  the  administration .  of  assets 
and  .the  payment  of  le^uies.  These  are 
suits  for  the  recovery  of  money  only,  and 
not  of  any  specific  t^ing,  and  yet  requiring 
specific  relief,  and  an  application  to  the 
court  to  obtain  ultimately  the  money  for 
which  the  suit  is  brought.  These  are  con- 
fessedly included  among  the  actions  re- 
ferred to  in  the  second  subdivision.  [Con- 
cerning actions  for  relief  only.]  Yet  they 
are  actions  founded  on  contract,  and 
brought  for  the  recovery  of  nothing  but 
money,  not  of  land,  nor  of  chattels,  nor 
any  specific  right  or  thing.  The  phrase  in 
question  must  be  construed  to  mean  the  re- 
covery of  a  definite  sum  of  money  as  such, 
and  without  calling  upon  the  court  to  escer- 
tain  or  adjudge  anything  but  the  existeote 
and  terms  of  the  contract  by  which  it 
due.  \Vhenever  the  action  requires  the 
determination  of  amounts  unliquidated,  in 
their  nature  requiring  other  proof,  and  de- 
pending upon  other  considerations  than  snch 
as  appear  in  the  contract  itself,  then  the 
action  is  not  for  the  recovery  of  money 
only,  as  money  due  and  payable  by  the 
contract  on  which  the  action  arises.  It 
rather  an  action  to  establish  and  ascertain 
the  plaintiff's  right  to  damages,  which  are 
to  be  paid  and  satisfied  in  money.  It  may 
be  said  that  this  is  a  refined  eonstructioa 
of  the  statute.  Undoubtedly  it  U,  bat  it  i» 
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neceBury  to  resort  to  it  to  prevent  the 
most  absurd  as  well  as  iniquitous  results." 
The  opinion  then  states  that  the  judgment 
is  to  be  entered  by  the  clerk  without  an 
order,  and  comments  upon  the  absurdity 
of  the  statute  being  intended  to  cover  all 
cases  in  which  a  money  judgment  may  be 
entered,  as  contended  for.  Continuing,  it 
says:  "Can  it  be  said  that  the  proof  of 
facts  ia  not  necessary  to  enable  the  court 
to  give  judgment  in  a  case  like  the  present, 
brought  to  recover  unliquidated  damages 
for  the  breach  or  breaches  of  an  agreement 
requiring  many  specific  acts,  in  carrying  on 
a  business  which  was  jointly  undertaken  by 
the  parties?  On  the  defendant's  default, 
the  contract  and  its  breach,  and  tiiat  the 
plaintiff  is  entitled  to  damages,  are  indeed 
admitted;  but  it  is  impossible  that  their 
amount  should  be  stated  with  precision,  or 
admitted  by  a  failure  to  answer,  so  that  the 
court,  acting  through  its  clerk,  can  justly 
be  said  to  have  before  it  all  the  facts  neces- 
sary to  enable  it  to  g^ve  judgment.  The 
extent  of  the  injury,  or  the  amount  of  dam- 
ages, is  matter  of  .judgment  or  legal  dis- 
cretion depending  on  extrinsic  facts.  It 
may  be  stated  first  in  the  complaint  !n 
round  numbers,  according  to  the  claim  and 
opinion  of  the  plaintiff;  but  it  must  be  de- 
termined upon  evidence,  or  the  proof  of 
facts,  which  cannot  be  pleaded,  but  must 
be  exhibited  to  the  court,  to  enable  it  to 
make  any  clear,  not  to  say  just,  disposition 
of  the  matter."  Then  again,  we  read  the 
following  from  page  333  of  the  opinion: 
"Take  the-  case  of  an  action  by  a  female 
for  the  breach  of  promise  of  marriage, 
where  the  excited  feelings  or  fancy  of  the 
platntiS'  would  induce  her  not  only  to  state, 
but  to  swear,  to  almost  any  amount  of 
damages.  This  has  been  held,  and  if  I  am 
wrong  in  the  construction  I  have  adopted, 
it  undoubtedly  is,  one  of  the  class  described 
in  this  secUon  as  'actions  on  contract  for 
the  recovery  of  money  only,'  and  the  plain- 
tiff may  therefore  give  notice  in  the  sum- 
mons that  if  no  answer  is  put  in,  she  will 
take  judgment  for  the  amount  claimed  as 
damages  in  the  complaint.  Now,  if  the  com- 
plaint be  verified,  and  it  be  true  there  was 
a  contract  and  a  breach,  and  the  defendant 
be  too  conscientious  to  deny  it  under  oath, 
fwfaat  is  he  to  do  T  Is  it  not  very  doubtful 
whether  a  mere  denial  of  the  allegation 
that  the  plaintiff  is  damaged  five  or  ten 
thousand  dollars,  as  the  case  may  be,  would 
be  good  pleading,  or  would  form  any  issue? 
And  if  such  an  answer  were  struck  out,  or 
if  the  defendant  wished  to  be  spared  the 
expense  and  the  exposure  of  a  defense  and 
a  trial,  and  therefore  made  default,  the 
plaintiff  must  have  judgment  for  the  whole 
amount  of  damages  sha  claimB,  without  the 
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defendant  ever  having  been  allowed  any  op- 
portunity to  try  the  question  of  damages 
in  any  way,  a  construction  of  the  Code 
which  would  lead  to  such  consequences, 
.  .  .  if  its  design  and  effect  be  what  its 
admirers  claim."  And  the  decision,  as  evi- 
denced from  the  syllabus,  holds  that  this 
language  must  be  interpreted  as  applying 
only  to  "actions  for  the  recovery  of  a  defi- 
nite sum  of  money  as  such,  and  without 
calling  upon  the  court  to  ascertain  or  ad- 
judge anything  but  the  existence  and  terms 
of  the  contract  by  which  it  ia  due;  and 
an  action  that  requires  the  determination 
of  amounts  unliquidated,  in  their  nature 
requiring  other  proof  and  depending  upon 
other  considerations  than  such  as  appear  in 
the  contract  itself,  ia  not  to  be  deemed  an 
action  for  the  recovery  of  money  only,  but 
rather  an  action  to  establish  and  ascertain 
the  plaintiff's  right  to  damages,  which  are 
to  be  paid  in  money,"  in  which  event  "the 
amount  of  damages  ia  not  admitted  by  the 
defendant  by  a  failure  to  answer,"  and  as- 
sessment of  damages  by  the  court  ii  re- 
quired. 

Proceedings  and  practice  in  the  entry  of 
judgment  and  assessment  of  damages,  and 
necessity  therefore,  in  practically  all  the 
states,  are  governed  by  statutory  provi- 
sions. They  may  be  found  collected  in  a 
lengthy  note  to  State  ex  rel.  Spratlin  v. 
Thompson,  20  L.R.A.(N.S.)  1-35.  And  tJie 
rule  of  each  jurisdiction  depends  largely 
upon  the  construction  of  the  particular  stat- 
ute. That  our  statute  is  taken  from  $  246 
of  the  Code  of  Procedure  of  New  York, 
prior  to  its  amendment  in  1877,  has  been 
decided  by  our  sister  state  of  South  Dakota 
in  Searles  v.  Lawrence,  8  S.  D.  11,  65  N. 
W.  34.  See  also,  for  1877  amendment  to 
former  procedure,  §  420  and  annotations  to 
Stover's  New  York  Code  of  Civil  Procedure 
of  1893,  and  9  420  of  WaH's  New  York 
Code  of  1880.  And,  again,  the  damages 
here  claimed  are  not  liquidated,  but  purport 
to  consist  of  various  payments  on  account 
for  goods  received,  but  which  goods,  lie- 
cause  of  th^r  contraband  nature,  if  the 
sale  was  made  within  this  state,  can  con- 
stitute no  valid  consideration  for  the  pay- 
ments so  made  and  sought  to  be  recovered. 

"Generally,  a  final  judgment  cannot  be 
entered  where  the  damages  are  unliquidated, 
or  the  amount  of  plaintiff's  claim  uncer- 
tain or  indeterminate.  .  .  .  The  final 
judgment  is  entered  after  the  damages  have  ' 
been  assessed  on  a  writ  of  inquiry,  or  other- 
wise determined  according  to  law."  23  Cyc. 
765,  H  7. 

"As  a  general  rule  a  default  admits  the 
cause  of  action  and  the  material  and  tra- 
versable allegations  of  the  declaration,  al- 
though not  the  amount  of  damages;  and 
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hence  the  amount  to  be  recovered  is  all 
plaintitT  ia  required  to  prove  or  defendant 
permitted  to  controvert.  There  are,  how- 
ever, numerous  dec  i  along  disapproving  of 
the  entry  of  such  a  judgment  without  proof 
of  the  facta  essential  to  plaintiff's  recov- 
pry,  chiefly,  however,  in  cases  where  the 
action  is  for  unliquidated  damages  or  hase.i 
upon  a  condition  or  contingency."  23  Cyc. 
761. 

To  the  same  effect,  see  6  Enc.  PI.  &.  Pr. 
116:  "WTiere  the  facts  pleaded  constitute 
a  cause  of  action,  the  effect  of  the  default 
is  to  establish  it  definitely."  "All  matters 
well  pleaded  and  essential  to  the  judgment 
are  admitted."  "But  the  defendant's  de- 
fault does  not  admit  plaintitTs  allegations 
of  value  or  amount."  These  are  to  be 
proven  before  judgment  can  be  taken.  6 
Enc.  PI.  &  Pr.  128.  "And  the  burden  of 
proof  as  to  the  amount  for  which  judgment 
by  default  shall  be  taken  rests  upon  the 
plaintiff"  [p.  129],  except  in  cases  provided 
by  statute  to  the  contrary,  as  where  judg- 
ment is  authorized  to  be  ordered  for  the 
amount  evidenced  by  a  promissory  note  or 
other  written  instrument,  by  its  production 
proving  on  its  face  the  amount  for  which 
judgment  may  be  taken. 

This  section  is  properly  brought  as  upon 
a  complaint  for  money  had  and  received 
upon  an  implied  contract  created  by  spe- 
cial statute,  §  9390.  27  Cyc.  870  et  seq.; 
Logan  V.  Freerks,  14  N.  D.  127,  103  N.  W. 
426,  and  cases  found  in  35  Century  Dig., 
title  "Money  Received,"  §  49,  and  13  Cen- 
tury Dig.,  title  "Money  Received,"  §  6.  As 
we  construe  |  7001,  Rer.  Codes  1905,  the 
amount  for  which  judgment  could  be  en- 
tered was  not  admitted  by  default  in  an- 
swer, granting  that  all  other  allegations  of 
the  complaint  were  so  admitted.  That 
statute  contemplates  that  proof  shall  be 
made  in  all  instances  where  the  complaint 
is  unverified,  and  where  verified  in  all  in- 
stances except  where  the  contract  by  its 
terms  makes  proof  of  the  amount  of  re- 
covery, as,  for  instance,  a  promissory  note 
or  similar  contract  establishing,  when  con- 
sidered with  the  matters  admitted  by  the 
default,  a  liability  and  the  specific  amount 
thereof.  This  action  for  money  had  and 
received,  based  upon  numerous  payments  at 
various  times,  is  parallel  in  such  respect 
to  an  action  to  recover  for  goods  sold  on 
account,  in  which  case  the  assessment  of 
damages  is  necessary  before  entering  of 
judgment  in  default  of  answer.  6  Enc.  PI. 
k  Pr.  134.  And  we  are  satisfied  this  holding 
is  in  conformity  with  the  uniform  practice 
heretofore  followed  in  this  state.  We  may 
remark  that  such  proof  may  be  made  by 
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testimony,  by  deposition,  or  by  affidavit 
showing  the  facts,  inasmuch  as  where  tb« 
defendant  is  in  default  the  court  may  in 
its  discretion  consider  an  affidavit  as  proof. 
The  affidavit  of  costs  and  disbursements  \s 
insufficient  to  constitute  the  proof  of  claim 
required  on  which  to  assess  damages. 

This  judgment,  entered  by  default  with- 
out an  assessment  of  damages,  or  witJiout 
evidence  to  sustain  it  as  to  amount,  was 
irregularly  entered,  and  was  properly  set 
aside  on  motion  based  upon  those  grounds. 
And  after  the  judgment  was  vacated  it  was 
then  within  the  sound  discretion  of  the 
court  to  grant  relief  to  defendant  from  de- 
fault in  answer,  to  do  which  an  affidavit  of 
merit  was  unnecessary,  as  the  rij^ts  of  the 
parties  were  not  yet  adjudged,  and  the  ap- 
plication to  then  answer  would  be  consid- 
ered, regardless  of  the  merits  of  the  suit, 
as  an  application  to  plead  after  time.  Con- 
cerning this  it  appears  that  the  reason  why 
the  answer  was  not  served  was  solely  be- 
cause of  the  inadvertence  and  mistake  of 
defendant's  attorney.  If  authority  on  this 
question  is  needed,  we  cite  Salters  v.  Ralph, 
IS  Abb.  Ft.  273,  directly  in  point  on  prac- 
tice. 

Defendant  has  argued  that,  even  though 
the  action  be  one  arising  upon  contract  for 
the  recovery  of  money  only,  with  a  verified 
complaint,  judgment  could  not  be  entered 
without  notice  of  the  assessment  of  dam- 
ages, inasmuch  as  defendant  had  entered  a 
general  appearance.  But  in  this  defendant 
is  in  error.  Had  the  action  been  one  on 
contract  as  to  basis  of  action,  and  for  the 
recovery  of  money  only  as  to  relief,  judg- 
ment could  have  been  entered  without 
notice  regardless  of  his  appearance,  defend- 
ant standing  in  default  of  demurrer  or  an- 
swer, or  of  motion  going  to  the  jurisdiction 
of  court  or  subject-matter. 

We  quote  from  the  syllabus  of  Dix  v. 
Palmer,  5  How.  Pr.  233:  "Where  the  de- 
fendant has  appeared,  but  not  answered,  in 
an  action  for  the  recovery  of  money  only, 
and  the  complaint  is  duly  verified,  he  i* 
not  entitled  to  notice  of  assessment.  In 
such  case  there  is  no  assessment, — ^judg- 
ment is  entered  of  course."  And  from 
Southworth  v.  Curtis,  6  How.  Pr.  271:  "A 
notice  of  assessment  to  the  defendant  in  *b 
action  on  contract  for  the  recovery  of  money 
only,  under  S  246,  is  not  necessary  where 
the  complaint  is  properly  verifted."  And 
such  must  be  Hbe  only  conclusion  to  be 
arrived  at  from  a  careful  reading  of  the 
first  subdivision  of  §  7001. 

After  rehearing  had  in  this  action,  we  ad- 
here to  our  decision  that  the  trial  court 
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properly  vacated  a  default  judgment  en- 
tered, and  its  order  is  affirmed,  with  costs. 

Flsk,  and  Burke,  J.,  concur.  Spalding, 
Ch.  J.,  concurs  in  the  result. 

Bruce,  J. 

I  concur  in  the  result  generally,  but  not 
in  that  part  of  the  opinion  covered  by  para- 
graphi  1  and  2  of  the  syllabus. 


UNITED    STATES    CIRCriT  COTJRT 
OF  APPEALS,  THIRD  CIRCUIT. 

ELLEN  CONXELLEY,  Admrx,,  etc.,  of 
Thomas  Connelley,  Deceased, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY, 
Plff.  in  Err. 

(110  C.  G.  A.  302,  201  Fed.  54.) 

Master  and  servant  —  trackwalker  — 
aHs II million  of  risk. 

One  employed  as  trackwalker  to  watch 
the  tracks  of  a  railroad  and  make  small  re- 
pair!^  takes  the  rink  of  injury  from  trains 
operated  in  a  proper  and  usual  way,  so 
that  no  recovery  can  be  had  for  his  death 
from  collision  with  a  train  suddenly  emerg- 
ing from  a  cloud  of  steam  and  fog  vhile  he 
is  engaged  in  tightening  a  bolt. 

(December  2,  1012.) 

tpRROR  to  the  District  Court  of  the  Unit- 
J  ed  States  for  the  Eastt'm  District  of 
Pennsylvania  to  review  a  judf^mpnt  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintlfF's  intea- 
tate,  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Gray,  Bufflngton,  and  Mc- 
pherson, Circuit  Judges. 

)Ir.  John  Hampton  Barnes,  for  plain- 
tiff in  error: 

Defendant  was  guilty  of  no  negligence, 
and  the  death  of  the  deceased  was  due  to 

Note.  ^  In  the  foregoing  case,  although 
the  court  discusses  the  defenses  of  assump- 
tion of  risk  and  contributory  ncgl  igenec, 
this  was  unnecessary,  for  it  was  distinctly 
held  that  the  master  was  not  guilty  of  any 
negligence,  and  consequently  was  not  prima 
facie  liable,  and  did  not  have  to  rely 
Hipon  the  affirmative  defenses  to  relieve 
itself  from  liability.  The  court  used  the 
term  "assumption  of  risk"  merely  to  con- 
note the  idea  that  a  master  is  not  liable 
for  injuries  caused  by  risks  which  are  in- 
cident to  the  work, — a  use  which,  as  is 
pointed  out  in  a  note  to  Schourer  v.  Ban- 
ner Rubber  Co.  28  L.R.A.(N.S.)  1215,  is  un- 
fortunate, since  the  term  "assumption  of 
47  L.R.A.(N.S.) 


one  of  the  obvio\is  and  assume^  risks  oi 
his  employment. 

Narramore  v.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.  48  L.R.A.  68,  37  C.  C.  A.  499,  96  Ffld. 
298;  Schlemmer  v.  Buffalo,  R.  &.  P.  R.  Co. 
220  U.  S.  590,  65  L.  ed.  596,  31  Sup.  Ct. 
Rep.  561;  Norfolk  &  W.  R.  Co.  v.  Gesswine, 
75  C.  C.  A.  214,  144  Fed.  56;  Aerkfetz  v. 
Humphreys,  145  U.  S.  418,  36  L.  ed.  758,  12 
Sup.  Ct.  Rep.  835;  Keefe  v.  Chicago  &  N. 
W.  R.  Co.  92  Iowa,  182,  54  Am.  St.  Rep. 
542,  60  N.  W.  503;  International  &  G.  N. 
R.  Co.  V.  Heater,  64  Tex.  401;  Morris  v. 
Boston  &  M.  R.  Co.  184  Mass.  366,  68  X.  E. 
680,  15  Am.  Neg.  Rep.  81;  Pennsylvania  R. 
Co.  v.  Wachter,  60  Md.  395;  Carlson  v.  Cin- 
cinnati, S.  &  M.  R.  Co.  120  Mich.  481,  79 
N.  W.  688;  Tumalty  v.  New  York,  N.  11. 
&  H.  R.  Co.  170  Mass.  164  ,  49  N.  E.  85; 
2  Bailey,  Personal  Injuries,  §  410,  p.  1171 ; 
Bancroft  v.  Boston  &  M.  R.  Co.  67  N.  H. 
466,  30  Atl.  409. 

Alessrs.  Gallllaeni  Aertsen,  Jr.,  and 
Francis  Rawie,  for  defendant  in  error: 

Plaintiff's  intestate  did  not  assume  the 
risk  of  defendant's  negligence. 

Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  48  L.  ed.  96.  24  Sup.  Ct  Rep.  24, 
15  Am.  Neg.  Rep.  230. 

BulHngton,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

In  this  case  the  plaintiff,  Mrs.  Ellen  Con- 
nelley, administratrix  of  Thomas  Connelley, 
brought  suit  against  the  Pennsylvania  Rail- 
road Company,  charging  it  with  ne^igence 
in  operating  one  of  its  trains,  by  reason  of 
which  negligence  her  husband,  Thomas  Con- 
nelley, was  killed.  On  trial  she  recovered 
a  verdict,  whereupon  the  railroad  moved  for 
judgment  notwithstanding  such  verdict,  on 
the  ground,  amongst  others,  that  the  proof 
.-showed  no  negligence  on  the  part  of  the  de- 
fendant. The  trial  court  denied  such  mo- 
tion, and  entered  judgment  in  plaintiff's 
favor.  Thereupon  the  railroad  sued  out 
this  writ,  alleging  the  proofs  failed  to  show 
its  negligence,  and  that  binding  instructions 

risk"  is  also  used  to  denote  the  afflrmativc 

defense  which  the  master  has  where  he 
has  been  negligent,  and  consequently  is 
prima  facie  liable  for  the  injuries,  but  the 
servant,  with  full  knowledge  of  such  neg- 
ligence, remains  in  the  service. 

The  court  in  Conxetxey  v.  Penksti.- 
VAMA  R.  Co.  also  states  that  there  can 
be  no  recovery  because  the  injured  employee 
momentarily  disregarded  the  perils  of  the 
situation. 

Upon  the  question  of  contributory  negli- 
gence in  failing  to  remember  dangerous  con- 
ditions, see  note  to  Ergo  v.  Merced  Falla 
Gas  &,  Electric  Co.  41  L.R.A.(N.S.)  79. 

W.  M.  G.  ' 
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in  its  favpr .  should  therefore  have  been 
given. 

The  statement  of  claim  avers  deceased 
was  emploj'ed  as  a  trackwalker  on  the 
tracks  of  the  main  line  of  the  defendant 
in  the.  city  of  Philadelphia  between  Broitd 
street  and  West  Philadelphia  stations,  and 
that  "while  the  said  Thomas  Connelley  was 
so  employed,  and  in  the  course  of  his  said 
employment,  he  was,  on  the  4th  day  of 
November,  1910,  run  down  and  killed  by  a 
train  belonging  to  and  operated  by  the  de- 
fendant company,  by  reason  of  the  negU- 
gence  of  the  defendant  company's  employees 
in  operating  the  same,  and  by  reason  of  the 
negUgence  of  the  defendant  company's  em- 
ployees in  failing  to  give  the  said  Thomas 
Connelley,  while  so  employed,  due  and 
proper  warning  of  the  approach  of  said 
train."  Hie  proofs  showed  that  there  are 
eight  or  nine  tracks  between  these  two 
stations,  that  there  are  numerous  crossovers 
and  frogs,  and  the  system  widens  into  six- 
teen trades  running  into  Broad  Street  sta- 
tion. Over  these  tracks  there  is  the  con- 
stant passage  of  several  hundred  trains 
incident  to  such  m  station.  The  employ- 
ment of  the  deceased  was  to  continuously 
walk  over  and  watch  these  tracks,  and  re- 
pair any  small  Job,  such  as  tightening  bolts, 
etc  The  trackwalkers  go  in  pairs,  so  that 
they  can  better  lookout  for  each  other's 
safety.  At  the  time  of  the  accident  Con- 
nelley  and  Rowan,  his  companion,  who  were 
both  experienced  men,  were  walking  their 
beat  together.  It  was  a  dull,  damp,  and 
misty  morning.  When  near  Twenty-second 
street,  tliey  came  opposite  an  engine  which 
was  standing  still  and  blowing  smoke  and 
steam  towards  the  track  on  whidi  these 
two  men  were.  This  steam  so  enveloped 
them  as  to  hide  them  from  view.  Here  the 
men  stopped,  and  Connelley  began  tighten- 
ing a  bolt.  About  a  minute  or  two  before 
the  aoddent,  Rowan  called  Connelley's  at- 
tention to  the  steam  envdoping  them,  and 
said  they  had  better  move  to  tme  8id&  Ro- 
wan's account  is:  "X  says,  'There  is  a  lot 
of  steam  here.'  I  says,  'We  had  better  move 
to  one  side.'  That  was  about  a  minute  or 
two  before  this  happened,  and  the  last 
words  he  spoke.  He  said  he  had  the  bolt 
nearly  tightened  now.  Just  about  a  min- 
ute or  so,  I  Judge  it  was  over  a  minute 
after  that,  this  here  draft  came  along.  Of 
course,  we  could  not  see  it  very  handy.  Of 

course,  there  was  steam  blowing  there,  and 
I  did  not  see  it  until  about  5  or  0  feet 
away.  So  I  hollered  as  soon  as  ever  I  seen 
it  coming,  you  know,  and  I  says  to  myself, 
if  I  jump,  the  wheels  may  happen  to  catch 
me,  so  I  stood  right  in  the  middle  of  the 
track  with  my  back  to  it,  and  let  the  train 
hit  me.    I  went  right  down,  and  one  of 
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the  big  cars  and  a  half  a  car  went  right 

over  me." 

Connelley  was  struck  just  after  Rowsn 
went  down,  but,  instead  of  falling  in  the 
middle  of  the  track  as  Rowan  did,  be  fell 
on  the  rail,  was  run  over,  and  killed.  The 
train  that  struck  him  was  composed  of 
empty  passenger  ears,  and  was  being  backed 
into  the  Broad  Street  station.  On  the  end 
of  the  train  which  struck  decedent,  a  brake- 
man  was  stationed  to  give  warning  to  any- 
one he  saw  by  shouting  or  whistling.  Bis 
testimony  was  that  he  was  on  watch,  and 
had  control  of  the  air  brake,  but,  owing 
to  the  cloud  of  steam  enveloping  Connelley 
and  Rowan,  he  did  not  see  them  until  the 
car  was  hitting  them;  that  be  instantly  ap- 
plied the  air,  but,  on  account  of  the  wet 
rails,  the  train  slid.  The  testimony  of  tb« 
track  foreman  was:  "You  cannot  wars 
the  men  of  every  train  coming.  They  are 
supposed  to  watch  for  themselves.  Th«y 
have  a  steady  Job  of  trackwalko's,  walking 
these  tracks,  and  they  walk  the  tracks  all 
over  in  the  morning,  and  continue,  and  if 
they  see  anything  wrong,  of  course,  it  is 
their  duty  to  repair  It,— that  is,  small  jobs, 
tightening  bolts,  ete.,~and  one  of  these  men 
is  supposed  to  watch  for  the  other  white 
the  other  is  working;  That  is  the  instruc- 
tions they  get." 

The  case  was  submitted  to  the  jury  under 
instructions:  "Hie  first  thing,  therefore, 
for  you  to  determine,  is  whether  or  not 
there  was  negligence  in  the  operation  of 
the  train  that  killed  Mr.  Connelley.  If 
there  was  no  negligence  in  the  operation, 
then  there  can  be  no  recovery  in  this  case." 

The  above  facts  were  all  proved  by  the 
plaintiff,  and  are  undisputed.  We  are  clear 
they  disclose  no  negligmce  on  the  part  of 
the  railroad  in  operating  its  train,  and  that 
the  decedent's  death,  instead  of  being  caused 
by  any  negligence  or  want  of  care  on  the 
part  of  the  railroad,  was  caused  by  the 
risks  incident  to  the  employment  he  fol- 
lowed. 

It  is  an  obvious  fact  that  many  occupa- 
tions, as  for  example  a  powder  mill  open- 
tor,  a  stmetural  iron  worker,  a  diver,  a 
blaster,  a  trackwalker,  necessarily  subject 
those  who  follow  than  to  great  dangers. 
When,  therefore,  a  man  contracts  for  such 
employment,  he  knows  and  takes  on  Um- 
aelf  the  risks  and  dangers  incident  to  lurii 
dangerous  work.  Ss  assumpticm  of  those 
obvious  and  unavoidable  risks  is  in  the 
very  nature  of  things  part  of  Us  onploy- 
ment.  It  follows,  therefore,  that  the  on- 
ployer  violates  no  legal  Antj  to  the 
employee  in  failing  to  protect  him  from  dan- 
gers which  cannot  be  escaped  by  so^onc 
doing  such  work.  Nammwe  t.  Gknbnd, 
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C  C.  &  St  L.  K.  Oo.  48  LJtA.  68^  37  a  C. 
A.  400,  06  Fed.  208. 

It  u  obviouB  tJiat  «T«n  where  a  railroad 
operates  its  toains,  and  morca  its  switch 
drafts  in  a  proper  and  careful  manner, 
traekwalkers  and  repairmen  are  neeessaiily 
subjected  to  great  risks.  Their  very  oc- 
cupation is  one  of  constant  peril.  Indeed, 
it  follows  from  the  nature  of  sudk  employ- 
ment that  the  duty  of  self-presemtion  has 
to  rest  on  them,  for  no  adequate  protection, 
other  than  self-protection,  can  be  afforded 
them.  And  such  has  been  the  reasonable 
holding  of  the  law.  Thus,  in  Norfolk  &  W. 
R.  Co.  V.  Gesswine,  76  C.  C.  A.  214,  144  Fed. 
56,  it  was  said:  "This  man  was  one  of  a 
number  of  men  who  were  employed  as  sec- 
tionmen  on  the  railroad.  They  were  en- 
gaged in  repairing  the  trade,  taking  out 
raUs,  putting  in  new  ones,  taking  out  cross- 
ties  and  putting  in  new  ones,  and  hewing 
them  into  proper  form  and  shape,  and  were 
working  on  the  railroad  track,  while  the 
trains  were  being  operated  in  the  lunal 
way;  manifestly,  a  place  of  danger.  A  rail- 
road does  not  suspend  the  operation  of  its 
trains  until  the  track  can  be  put  in  order, 
and  the  proposition  to  these  aectionmcn 
was,  "We  will  run  the  trains  and  operate 
the  road  as  heretofore  as  we  ordinarily 
do,  and  between  trains  you  must  do  this 
work  and  look  out  for  yourselves  to  avoid 
being  injured  by  the  trains,'  and  the  sec- 
tionmen  accept  the  employment  upon  those 
terms,  and  if  an  accident  occurs,  and  they 
are  hurt  while  the  trains  are  being  man- 
aged and  operated  in  the  usual  and  ordi- 
nary way,  they  can  have  no  just  ground 
of  complaint  against  the  railroad.  It  is 
not  the  fault  of  the  railway  company." 

So,  also,  in  Aerkfetz  v.  Humphreys,  146 
U.  S.  418,  3Q  L.  ed.  768,  12  Sup.  Ct.  Rep. 
835,  where  an  experienced  trackman  was 
injured  by  a  moving  train  in  a  switching 
yard,  it  was  said:  "Under  such  circum- 
stances, what  negligence  can  be  attributed 
to  the  {Arties  in  control  of  the  train,  or 
the  management  of  the  yard?  They  could 
not  have  moved  the  cars  at  any  slower 
rate  of  speed.  They  were  not  bound  to 
assume  that  any  employee  familiar  with 
the  manner  of  doing  business  would  be 
wholly  indifferent  to  the  going  and  coming 
of  the  cars.  There  were  no  strangers  whose 
presence  was  to  be  guarded  against.  The 
ringing  of  bells  and  the  sounding  of  whis- 
tles on  trains  going  and  coming  and  switch 
engines  moving  forwards  and  backwards 
would  have  simply  tended  to  confusioa. 
.  .  .  It  cannot  be  that,  under  ^ese  cir- 
cumstances, the  defendants  were  compelled 
to  send  some  man  in  front  of  the  cars  for 
the  mere  sake  of  giving  notice  to  employees 
who  had  all  the  time  knowledge  of  what 
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was  to  be  ejqtected.  We  see  in  the  facts 
as  disdosed  no  negligence  oft  the  part  of 
the  defendants." 

Indeed,  in  thus  making  self-protection 
the  substantial  safeguard  of  trackwalkers 
and  sectionmen,  the  law  is  reasonable  and 
just,  for  no  other  dependable  safeguard  can 
be  afforded  their  perilous  work  in  the  prac- 
tical operation  of  railroads.  As-  said  in 
Keefe  v.  Chicago  A;  N.  W.  R.  Co.  02  Iowa, 
182,  S4  Am.  St.  Rep.  642,  60  N.  W.  fi03: 
"These  rules  are  founded  upon  the  necessi- 
ties of  the  business  of  operating  railways;" 
and  in  Rosney  v.  Erie  R.  Co.  68  C.  0.  A. 
15S,  136  Fed.  311:  "An  elaborate  system 
of  signals  by  'rin^ng  bells,  sounding  whis- 
tles, swinging  lanterns,  and  waving  flags, 
designed  to  cover  the  erratic  movements 
of  switching  engines  and  extra  freight 
trains,  would  quite  likely  have  tended  to 
complicate  and  confuse  the  situation." 

This  rule  has  the  uniform  support  of 
courts  in  all  sections  of  the  country,  Mor- 
ris V.  Boston  &  M.  R.  Co.  184  Mass.  808, 
68  N.  E.  680,  16  Am.  Keg.  Rep.  81 ;  Bancroft 
V.  Boston  &  M.  R.  Co.  67  N.  H.  466,  30  Atl. 
409;  International  A.  G.  N.  R.  Co.  v.  Hester, 
64  Tex.  401 ;  Carlson  v.  Cincinnati,  S.  &  M. 
R.  Co.  120  Mich.  481,  70  N.  W.  688;  Penn- 
sylvania R.  Co.  V.  Wachter,  60  Md.  396. 

In  view  of  these  decisions,  it  is  clear, 
therefore,  that,  so  long  as  the  defendant 
railroad  used  its  terminal  tracks  by  run- 
ning its  trains  properly  thereon  and  in  the 
usual  way,  the  duty  of  guarding  himself 
against  such  trains  rested  on  Connelley, 
and  a  study  of  this  testimony  leads  to  the 
said  conduaion  tiiat  the  death  of  this  un- 
fortunate man  was  due  to  his  own  momen- 
tary disregard  of  the  peril  of  his  situation. 
To  aid  these  trackwalkers  in  taking  care 
of  themselves,  the  railroad  required  them 
to  go  in  pairs,  and,  indeed,  Conndley's 
companion  called  his  attention  to  the  en- 
veloping steam,  and  advised  their  moving 
aside.  Obviously  self-preservation,  the 
steam  enveloped  position  he  was  in,  to- 
gether with  the  knowledge  that  trains  were 
constantly  moving,  should  have  led  the  de- 
cedent to  heed  the  warning,  instead  of  mak- 
ing chance,  and  not  care,  the  insurer  of 
his  safety.  The  failure  of  decedent  to  heed 
this  timely  warning  and  step  aside  undoubt- 
edly cost  him  his  life.  The  railroad  had 
taken  the  additional  step  of  placing  a 
brakeman  on  the  switching  train.  He  was 
on  watch  and  had  the  emergency  brake 
ready,  but  the  steam  which  enveloped  Ro- 
wan and  Connelley  until  they  were  struck 
made  it  just  as  impossible  for  the  brake- 
man  to  see  them  as  it  was  for  them  to  see 
the  approaching  train. 

Finding,  as  we  do,  no  lack  of  care  or 
omission  of  duty  on  the  part  of  the  rail- 
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road,  we  are  constrained  to  reverse  this 
case,  and  remand  it  to  the  court  below  with 
inatnictions  to  enter  judgment  for  the  de- 
fendant. 

This  conclusion  renders  it  unnecesaary  to 
pass  on  the  other  queB^ons  raised  in  the 
briefs. 


WEST  VIRGINIA  SrPREMS:  COURT 
OF  APPEALS. 

UNITED  STATES  COAL  &  OIL  COMPANY 

V. 

LEM  HARRISON  et  aV>  Appta. 

(71  W.  Va.  217,  76  S.  E.  346.) 

Deed  —  rl^Iit  to  cat  timber  —  license. 

1.  A  clause  in  a  deed  which  conveys  land 
from  parents  to  a  child  as  an  advancement, 
reserving  to  the  fatlier  and  mother  "the 

Headnotes  by  POFPBNBABaEB,  J. 

Sote.  —  Effect  of  eotUract  with  regard 
to  fitanding  timber  to  paaa  title  to  the 

same. 

The  earlier  cases  iipon  this  subject  are 
discussed  in  a  note  to  Dennis  Simmons  Lum- 
ber Co.  v.  Corey,  6  L.R.A.(N.S.)  468,  and 
this  note  is  supplementary  thereto. 

The  question  whether  or  not  a  contract 
for  the  sale  of  standing  timber,  or  a  deed  to 
land  by  which  the  timber  la  reserved  to  the 
grantor,  passes  the  title  to  the  timber,  ia 
frequently  not  the  ultimate  question  in  eas- 
es construing  such  contracts  or  deeds,  but 
in  the  great  majority  of  the  caaes  it  is  an 
essential  question,  which  must  be  deter- 
mined  before  the  ultimate  question  can  be 
reached.  Where,  for  inatance,  the  question 
involved  is  the  plaintiff's  right  to  maintain 
an  action  of  replevin,  or  where  a  party  to 
the  contract  is  sought  to  be  held  liable  for 
taxes  upon  the  timber,  it  is  necessary  to 
first  determine  in  whom  tlie  title  to  the 
timber  lies.  The  same  question  moat  be  de- 
termined very  frequently  in  those  contracts 
which  prescribe  a  definite  time  within  which 
the  timber  is  to  be  removed,  or  in  contracts 
not  prescribing  a  definite  time  for  the  re- 
moval, where  the  case  arises  in  jurisdictions 
which  import  the  term  of  reasonable  time 
into  such  contracts.  Very  frequently,  how- 
ever, the  ultimate  question  in  the  case  is 
decided  without  the  court's  expressly  de- 
termining whether  the  title  passed  by  the 
contract.  It  consequently  would  be  im- 
practicable, even  if  possible,  to  collect  all 
of  the  cases  in  which  this  question  has 
been  expressly  or  by  implication  determined. 
It  has  therefore  been  thought  sufficient  to 
discuss  the  casei  which  have  expressly 
passed  thereon. 

This  note  is  not  concerned  with  cases  deal- 
ing with  contracts  for  the  sale  of  timber 
which  expressly  provide  when  the  title  ia 
to  pass,  nor  with  cases  dealing  with  the 
47  LJIJI.(N.S.) 


privileges  of  selling  and  removing  any  tim- 
ber from  said  land  that  they  may  desire  to 
soil  or  to  use,  and  also  the  right  of  way 
through  said  lands  to  remove  the  same," 
does  not  reserve  title  to  the  timber.  It 
creates  only  an  unassignable  license. 

License  —  aUempted  assignment  —  ef- 
fect. 

2.  An  attempt  to  assign  such  license  re- 
vokes it,  and  the  passage  of  the  title  to  the 
land  into  the  hands  of  a  third  party,  by  a 
sale,  also  terminates  it. 

(October  29,  1912.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Cabell  County 
granting  partial  relief  in  plaintiff's  favor 
in  a  suit  for  the  cancelation  of  certain  deeds 
as  clouds  apon  title  and  for  an  injunction 
prohibiting  the  cutting  of  timber.  AflSnned. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  8.  Miller  and  C.  H.  Hudson 
for  appellants. 

question  whether  or  not  the  title  passes 
'  by  an  oral  contract  where  the  statute  ex- 
pressly provides  that  a  contract  fur  the 
sale  of  standing  timber  must  be  in  writing. 

A  number  of  notes  which  may  be  con- 
sulted in  connection  with  the  question  dis- 
cussed herein  will  be  found  in  the  earlier 
volumes. 

As  to  whether  timber  sold  or  resen-ed 
without  specifying  time  must  be  removed 
within  a  reasonable  time,  see  note  to  East- 
ern Kentucky  Mineral  &  Timber  Co.  v. 
Swann-Day  Lumber  C6.  46  L.R.A.(N.S.} 
672. 

As  to  the  effect  of  reservation  of  right  to 
remove  timber  within  a  specified  time,  see 
note  to  Adkins  v.  Huff,  3  L.R.A.(N.S.) 
649. 

Ae  to  the  rights  end  remedies  of  the  land- 
owner and  owner  of  timber  after  the  expir 
ation  of  the  time  stipulated  for  removal  of 
the  same,  see  note  to  Peirce  v.  Finerty,  29 
L.R.A.(N.8.)  547.  In  some  jurisdictions 
the  courts  hold  that,  notwithstanding  tbe 
time  for  the  removal  of  the  timber  has  ex- 
pired, nevertheless  since  the  title  thereto 
passes  to  the  grantee  by  the  contract  of  sale, 
or  the  title  thereto  was  reserved  in  tbe 
grantor  in  his  deed  of  the  land,  the  timber 
remained  the  property  of  the  grantee  or  the 
reservoir,  and  this  note  deals  with  the  rights 
and  remedies  of  the  parties  in  such  a  sita- 
ation. 

As  to  whether  purchase  of  standing  tim- 
ber to  be  removed  within  a  specified  term 
is  a  purchase  of  realty  or  of  personaltv.  see 
note  to  Midyette  v.  Grubbs,  13  L.R.A.(N.S.I 
278. 

As  to  effect  of  expiration  of  time  for  the 
removal  of  timber,  see  note  to  Wimbrow  v. 
Morris,  post,  882. 

Upon  the  gneral  question  of  convey tnce 
of  title  to  atanding  timber  without  eoanj- 
ing  title  to  the  land,  see  note  to  McRae 
Stiltwell,  SS  L.R.A.  S13. 

Digitized  byGoOglC 


1912. 


United  states  coal 


k  0.  CO.  V.  HARRISON. 


87i 


Messrs.  Tinson  M  Thompson  and  K.  T. 
Shicland  for  appellee. 

Poffentuu^er,  J.,  delivered  the  opinion 
of  the  court: 

On  the  bill  in  this  cause  having  for  its 
purpose  cancelation  of  certain  deeds  as 
clouds  upon  title,  and  inhibition  of  the  cut- 
ting of  timber  by  injunction,  partial  relief 
was  granted  by  cancelation  of  the  deeds. 

The  ri^ts  of  the  parties  depend  for  the 
most  part  upon  the  interpretation  of  the  fol- 
lowing reservation  in  a  deed  dated  June  11, 
1887,  by  which  Wm.  B.  Dempeey  and  Bar- 
bara, hia  wife,  conveyed  two  tracts  of  land, 
containing  60  acres  and  18  acres,  respective- 
ly, to  Rosa  Jane  Carter,  tlieir  daughter,  as 
an  advancement:  "And  the  said  William 
B.  Dempeey  also  reserves  to  himself  and  to 
his  said  wife  the  privileges  of  selling  and 
removing  any  timber  from  said  land  that 
they  may  desire  to  sell  or  to  use,  and  also 

Deeds  absolute  in  terms. 

Where  the  deed  or  contract  is  absolute  in 
its  terms,  without  conditions  or  limitations, 
it  has  been  held  that  an  absolute  indefea- 
sible title  passes. 

Thus  in  Lodwick^Lumber  Co.  v.  Tavlor, 
100  Tex.  270,  123  Am.  St.  Rep.  803,  98  S. 
W.  238,  it  was  held  that  a  conveyance  in  fee 
simple  of  the  timber  on  certain  land  car- 
ries with  it  the  absolute  title  thereto.  To 
the  same  effect,  Jones  v.  Lodwick  Lumber 
Co.  —  Tex.  Civ.  App.  — ,  99  S.  W.  736. 

So  a  grant  of  timber,  without  limitations 
or  conditions,  passes  the  title  thereto.  Wil- 
son Lumber  Co.  v.  D.  W.  Alderman  ft  Sons 
Co.  80  S.  C.  106,  128  Am.  St.  Rep.  866,  61 
S.  E.  217. 

Where  the  contract  for  the  sale  of  stand- 
ing timber  provides  for  the  payment  there- 
of, in  any  event,  the  legal  effect  of  the  in- 
strument ia  to  vest  in  prasenti  the  legal 
title  to  the  timber,  in  the  absence  of  an  in- 
tent elearly  and  unmistakably  expressed  to 
the  contrary.  Mt.  Vernon  Lumber  Co.  v. 
Shepard,  —  Ala.  — ,  60  So.  825. 

Rule  that  indefeasible  title  passes — con- 
tracts of  sale  specifying  time  for  re- 
moval. 

In  the  great  majority  of  cases  relative 
to  standing  timber  the  contract  or  deed  con- 
tains some  conditions  or  limitations. 

In  some  cases  it  baa  been  held  thai  the 
title  to  timber  passes  a  contract  of  sale 
which  ipeeifles  that  it  is  to  be  cut  and  re- 
moved within  a  specified  time,  and  the  mere 
failure  to  remove  it  does  not  forfeit  the 
title. 

Thus  failure  to  remove  the  timber  within 
the  time  limited  does  not  result  in  a  for- 
feiture of  title  under  a  clause  in  a  grant  of 
standing  timber,  that  "the  grantee  is  al- 
lowed two  years"  within  which  to  cut  and 
remove  the  timber.  C.  W.  Zimmerman  Mfg. 
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the  right  of  way  through  said  lands  to  re- 
move the  same." 

More  than  twenty  years  later,  September 
23,  1907,  Wm.  B.  Dempsey  having  died,  the 
widow,  Barbara,  deeming  herself  the  owner 
of  the  timber,  executed  a  deed  therefor  to 
Lem  Harrison  and  J.  M.  Meeks,  and,  on  the 
next  day,  Meeks  conveyed  his  interest  to 
Harrison,  who  with  his  wife,  Dolly,  con- 
veyed to  John  M.  Harrison,  October  26, 
1908,  who,  on  the  next  day,  conveyed  it 
back  to  Dolly  Harrison.  The  plaintiff  in 
this  cause,  having  become  the  owner  of  the 
Rosa  J.  Carter  land,  filed  said  bill,  in 
March,  1910,  and  obtained  an  injunction  to 
prevent  the  Harrisons  from  cutting  the  tim- 
ber. James  A.  Nighbert  bought  the  land  in 
1890,  and  took  immediate  actual  possession 
thereof,  and  the  plaintiff  derives  its  title 
through  him.  No  claim  to  title  to  the  tim- 
ber, under  the  reservation,  was  ever  as- 
serted within  the  twenfy-year  period  from 
1887  to  1907. 

Co.  T.  Daffin,  149  Ala.  380,  9  LJtJl.(N.S.) 
663,  123  Am.  St.  Rep.  68,  42  So.  858. 

So,  in  Gibbs  v.  Peterson,  163  Cal.  758, 
127  Pac.  62,  it  was  held  that  a  contract  by 
which  the  vendor  granted,  bargained,  and 
sold  to  the  vendee  "all  the  timber  now 
standing,  lying,  or  being  on"  certain  lands 
of  the  vendor  to  be  removed  within  ten 
years,  and  which  provided  for  a  yearly 
rental  by  the  vendee  thereafter  in  case  it 
was  not  removed  within  that  period,  and 
further  provided  that  each  party  shall  pay 
one  half  of  the  taxes  upon  the  land,  passes 
an  absolute  title  to  the  timber.  To  the  same 
effect,  see  Ciapusci  v.  Clark,  12  Cal.  App. 
44,  106  Pac.  436.  See  also  Omaha  Lumber 
Co.  V.  Co-operative  Invest.  Co.  —  Colo.  — , 
133  Pac.  1112. 

And  in  Advance  Veneer  ft  Lumber  Co.  v. 
Hornaday,  49  Ind.  App.  83,  96  N.  E. 
784,  it  was  held  that  the  title  to  timber 
passed,  and  failure  to  remove  the  same  with- 
in the  time  limit  did  not  forfeit  the  title 
thereto. 

So,  in  Ford  Lumber  ft  Mfg.  Co.  v.  Asher. 
131  Ky.  796,  115  S.  W.  790,  it  was  held 
that  a  contract  for  the  sale  of  standing  tim- 
ber paraed  the  title  thereto,  which  was  not 
forfeited  by  the  failure  to  remove  the  tim- 
ber within  the  time  limit.  See  also  Begley 
V.  Consolidated  Timber  Co.  152  Ky.  455,  153 
S.  W.  734. 

A  written  contract  whereby  the  grantor 
did  "agree,  covenant,  and  perm  it"  the 
grantee  "to  cut"  all  the  timber  of  certain 
varieties  upon  his  lot  "this  winter  if  pos- 
sible, and  what  remains  shall  be  cut  the 
following  winter,"  was  held  in  Brown  v. 
Bishop,  ltl5  Mc.  272,  74  Atl.  724,  to  be  a 
sale  and  purchase  of  the  timber. 

A  sale  and  conveyance  of  timber  evi- 
denced by  a  writing  which  was  signed, 
sealed,  witnessed,  and  acknowk-ilged,  which 
instrument  expressly  stated  tliat  the  right 
and  title  of  the  grantees  was  not  in  fee 
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Ko  reservation  of  the  timber  itMlf  in 
express  terms  is  found  in  the  dause. 
Only 'sale  and  removal  privileges  are  re- 
served, and  these  reservations  are  made  in 
terms  indicative  of  intent  not  to  subject  all 
of  the  timber  thereto,  but  onlj  such  as 
should  be  selected.  Nor  is  there  any  limi- 
taticm  as  to  time  of  sale  or  removal.  The 
deed  also  discloses  the  relationship  of  the 
parties  and  the  purpose  of  the  conveyance. 
It  was  from  parents  to  a  daughter,  as  an 
advancement,  facts  to  be  eonsidovd  in  seek- 
ing the  intent  of  the  reservation,  indicative 
of  a  purpose  other  than  reservation  of  title 
to  the  timber,  and  agreeable  to  the  theory 
of  a  limited  license,  suggested  by  the  terms 
used,  which  finds  support  In  the  conduct  of 

simple,  but  an  estate  in  years  to  extend 
only  for  five  years,  worked  in  law  a  sever- 
ance of  the  timber  from  the  freehold,  and 
Tested  the  title  thereto  in  the  grantees,  and 
tbcj  cquld  conaequently  sell  the  timber  as 
they  could  any  otner  of  their  personal  prop- 
erty. Fairbanks  v.  Stowe,  83  Vt.  165,  138 
Am.  St.  Rep.  1074,  74  Atl.  1006. 

Purchasers  of  an  undivided  interest  in 
timber  from  tenants  in  common,  with  a 
fixed  time  for  the  removal  of  the  same,  al- 
though not  entitled  to  a  partition  of  the 
timber,  may  in  equity  enforce  a  partition  of 
the  land,  setting  off  the  parcel  on  which  the 
timber  will  belong  to  them.  Mee  v.  Bene- 
dict, 98  Mich.  260,  22  L.RA.  641,  39  Am. 
St.  Rep.  543,  67  N.  W.  175;  Harrell  v.  Ma- 
son. 170  Ala.  282,  M  So.  100,  Ann.  Gas. 
1912  D,  685. 

Althooffh  a  purehaMr  of  standing  timber 
does  not  lose  nis  title  by  failure  to  remove 
the  timber  from  the  land  within  the  time 
limited  in  the  conveyance,  the  court  cannot 
give  him  authority  to  enter  to  remove  the 
timber  after  the  expiration  of  such  time. 
Peirce  v.  Finerty,  76  N.  H.  38,  29  L.R.A. 
(N.S.)  647,  76  Atl.  194,  79  Atl.  23. 

In  Tucker  v.  Ross-Attley  Lumber  Co.  95 
Ark.  623,  129  S.  W.  1085,  undor  a  con- 
tract for  the  sale  of  standing  timber  made 
by  a  lessee  who  had  agreed  to  put  a  certain 
number  of  acres  of  &e  land  under  culti- 
vation each  year,  which  contract  provided 
tiiat  the  vendee  should  remove  the  timber 
from  a  prescribed  number  of  acres  each 
year,  designating  the  tract  In  writing,  and 
which  provided  that  upon  failure  of  the 
vendee  to  so  designate  a  tract  the  vvaior 
had  a  right  to  select  and  designate  a  tract 
of  equal  size,  whereupon  the  vendee's  rights 
should  cease  except  that  he  should  have  the 
right  to  cut  and  remove  the  timber  in  so 
far  as  it  did  not  interfere  with  the  work 
of  clearing  the  land,  the  vendee  does  not 
lose  his  title  to  the  timber  by  buling  to  des- 
ignate a  tract. 

In  Davis  v.  Cox,  —  Ga.  App.  — ,  79  S. 
E.  383,  it  was  held  that  immediately  up- 
on the  conclusion  of  a  contract  for  the  sale 
of  standing  timber  and  a  payment  of  the 
consideration  agreed  upon,  the  title  to  the 
timber  paasea,  and  is  not  afTectcd  by  the 
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the  parties  also.  Wm.  B.  Dempeey  never 
claimed  the  title  nor  any  rig^t  of  sale  of 
the  timber  as  a  whol^  while  he  lived,  nor 
did  his  widow  until  after  the  land  went  into 
the  bands  of  strangers.  Speaking  of  t 
parol  agreement  in  White  t.  Wbit^  64  W. 
Va.  30.  60  8.  E.  885,  we  said:  "The  signifi- 
cance of  language  used  in  a  parol  agree- 
ment always  depends  upon  the  situation  of 
the  parties  at  the  time,  their  prior  and  sub- 
sequent conduct,  the  nature  of  the  subject- 
matter,  the  purposes  they  bad  in  view,  and 
all  the  surrounding  circumstances.  It 
sometimes  means  more,  and  sometimes  less, 
than  the  words  employed  signify  in  their 
usual    and    ordinary    acceptation."  The 

fact  that  I  there  was  at  the  time  a  verbal 
agreement  between  the  vendor  and  the  ven- 
dee that  the  title  should  not  pass  until  the 
timber  was  cut.  It  is  not  shown  whether 
there  was  a  time  limit  or  not. 

A  vendor  of  timber,  severed  frtmi  his  iand 
by  the  vendee,  under  a  written  contract, 
may,  in  the  alwence  of  a  stipulation  to  the 
contrary,  retain  possession  thereof  to  se- 
cure payment  of  the  purchase  money,  al- 
though the  title  has  passed  to  tlie  vendee; 
and  such  right  of  retention  is  not  relin- 

Suished  or  destroyed  by  a  clause  in  the  coo- 
ract,  saying  the  timber  shall  "stand  good 
for  the  purchase  money."  Justice  v.  Moore, 
69  W.  Va.  51,  71  S.  E.  204,  Ann.  Cai. 
1912  D,  17. 

— deed  reserving  timber  to  be  removed  is 
fixed  time. 

The  same  rule  has  heea  applied  where 
timber  is  reserved  or  ucepted  in  a  deed. 

Thus,  in  De  Goosb  v.  Baldwin,  86  Vt. 
312,  82  Atl.  182,  it  was  held  that  where  the 
granting  clause  and  the  habendum  of  a 
deed  of  timber  gave  all  the  rights  of  the 
grantors  to  the  grantee  a  provision  that 
the  latter  should  have  three  years  within 
which  to  remove  the  same  will  be  constraed 
as  a  covenant,  and  not  u  a  condition,  the 
failure  to  perform  whieh  would  cause  a  foi^ 
feiture  of  the  titie. 

So,  in  Western  Ume  ft  Cement  Co.  v. 
Copper  River  Land  Co.  138  Wis.  404,  120 
N.  W.  277,  it  was  held  that  where  in  a  deed 
the  terms  "reserved"  and  "excepted"  were 
used  interchangeably  in  respect  to  the  tim- 
ber on  the  premises,  the  title  to  the  timber 
would  be  construed  as  not  having  passed 
from  the  grantor  of  fbe  deed. 

The  titte  to  timber  reserved  in  a  deed  is 
absolute  in  the  grantor,  although  the  deed 
also  provided  for  the  removal  thereof  be- 
fore a  fixed  day.  I^er  T.  Hartshorn,  73 
N.  H.  609,  63  Atl.  231. 

In  Bardon  v.  O'Brien,  140  Wis.  191,  133 
Am.  St.  Rep.  1066,  120  N.  W.  827,  it  wis 
held  that  a  provision  in  a  deed  "reserving 
the  pine  and  eedar  now  growing  and  being 
thereon,  and  the  right  to  cut  and  remove  the 
sam^"  amounts  to  an  exception,  and  tkt 
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same  obfterration  ia  applicable  here.  Apt 
prehending  possible  necessity  for  timber  for 
use,  or  occasional  resort  thereto  for  money 
for  limited  purposes,  the  grantors  reserved 
the  right  to  go  upon  the  land  and  select 
and  cut,  or  cause  to  be  cut,  certain  kinds 
and  quantities,  but  never  to  cut  or  sell  all 
of  it.  Thus  viewed,  the  reservation  amounts 
to  no  more  than  a  personal  covenant,  ex- 
tending a  privily,  personal  to  the  grant- 
ors, and  not  assignable  to  third  persons, 
who  might,  under  the  influence  of  motives 
not  contemplated,  proceed  to  take  all  the 
timber,  or  an  undue  amount  thereof,  and  in 
a  reckless  and  injurious  manner.  They  re- 
served no  interest  in  the  land,  except  right 
of  ingress  or  egress  to  remove  such  timber 

title  to  the  timber  never  passed  to  the 
grantee  in  the  deed.  In  this  case  it  does 
not  appear  that  any  time  was  fixed  within 
which  the  timber  should  be  removed. 

But  an  exception  in  a  deed  conveying  real 
estate,  of  "a  certain  lot  of  timber"  grow- 
ing on  a  portion  of  the  land  granted,  for 
the  benefit  of  a  stranger  to  the  instrument, 
is  an  exe«>tioii  of  the  timber  ratfaer  than  of 
the  land  Itself,  for  the  benefit  of  the  per- 
son named  personally,  and  terminates  with 
his  death,  the  fee  then  being  in  the  grantee 
in  the  deed.  Stone  v.  Stone,  141  Iowa,  438, 
20  L.R.A.(N.S.)  221,' 119  N.  W.  712,  18 
Ann.  Cas.  797. 

~^ntract  of  sale  not  specifying  time  for 
removal. 

So*  too  the  rule  that  the  title  passes,  and 
is  not  forfeited  by  failure  to  remove,  has 
been  applied  where  the  contract  does  not 
prescribe  a  definite  time  for  removal,  but 
the  courts  import  the  term  of  reasonable 
time  into  the  contract, — such  term  being 
held  applicable  only  to  the  right  of  removal. 

Thus,  in  Goodson  t.  Stewart,  154  Ala. 
660,  46  So.  239,  it  was  held  that  under  a 
contract  for  the  sale  of  standing  timber  in 
which  no  time  was  mentioned  for  the  re- 
moval of  the  same,  the  right  to  enter  and 
remove  timber  might  be  lost  by  delay  to  do 
80  within  a  reasonable  time,  but  the  title  to 
the  timber  is  not  forfeited  or  lost  by  such 
failure  to  enter  and  remove.  To  the  same 
effect.  Ward  t.  Hoore,  —  Ala.  — ,  61  So. 
303;  Vizard  T.  Robinson,  —  Ala.  — ,  61  So. 
999. 

A  provision  in  a  deed  of  real  estate  re- 
serving certain  described  timber  will  be 
construed  as  an  otception,  so  that  the 
title  will  not  pass  to  the  grantee,  and  the 
grantor  will  not  lose  his  title  by  failure  to 
remove  the  timber  within  a  reasonable  time 
unless  there  is  something  to  show  that  the 
parties  intended  that  it  should  be  severed 
n-om  the  land.  Hicks  v.  Phillips,  post,  878. 
To  the  same  effect,  Houiishell  v.  Miller,  163 
Ky.  630,  155  S.  W.  1148. 

In  McCoy  v.  Fraley,  —  Ky.  — ,  113  S. 
W.  444,  it  was  held  that  a  sale  of  standing 
timber  evidenced  bv  a  written  contract  in 
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as  they  should  cut  or  cause  to  be  cut, — a 
mere  incident  of  the  license. 

Being,  therefore,  not  coupled  with  an  in- 
terest, the  license  was  revocable,  and  was 
terminated  by  the  attempted  assignment 
thereof.  Blaisdell  t.  Portsmouth,  G.  F.  & 
C.  R.  Co.  61  N.  H.  483;  Polk  v.  Carney,  17 
S.  D.  438,  97  N.  W.  360;  Fischer  v.  John- 
son, 108  Iowa,  181,  76  N.  W.  658;  Bates  v. 
Duncan,  64  Ark.  339,  62  Am.  St.  Rep.  190, 
42  S.  W.  410.  The  sale  of  the  land  by  the 
licensor  also  terminated  the  license.  Jen- 
kins V.  Lykes,  19  Fla.  148,  45  Am.  Bep.  19 ; 
Hazelton  v.  Putnam,  3  Pinney  (Wis.)  107, 
3  Chand.  (Wis.)  117,  64  Am.  Dee.  168. 

Seeing  no  error  in  the  decree,  we  affirm  it. 


which  no  time  was  fixed  for  removal  passed 
an  equitable  interest  in  the  real  estate  not- 
withstanding that  the  trees  of  the  designat- 
ed size  and  kind  had  not  been  marked  before 
the  death  of  the  vendor. 

In  case  of  a  deed  conveying  legal  title  to 
timber,  though  the  deed  contemplates  re- 
moval of  timber,  there  being  no  limit  of 
time  for  removal  and  no  clause  of  forfeit- 
ure for  failure  to  remove,  title  to  tiie  tim- 
ber is  not  lost  to  the  purchaser  for  such 
failure.  Kmtone  LumDer  &  Min.  Co.  r. 
Brooks,  C6  W.  Va.  612,  64  S.  E.  614. 

A  deed  conv^ing  to  the  grantee,  "his 
heirs,  and  assigns  Krever"  certain  marked 
and  described  trees,  with  full  right  of  in- 
gress and  egress  to  cut  and  r^ove  the 
timber,  and  which  further  provides  that  in 
case  any  damage  is  done  to  the  iprowing 
crop  or  land  of  the  grantor,  he  shall  be  re- 
munerated therefor,  conveys  an  estate  in 
fee  to  the  grantee  with  an  interest  in  the 
soil  sufficient  for  their  growth,  and  the  es- 
tate in  the  trees  is  not  lost  by  failure  to 
remove  the  same  within  a  reasonable  time. 
North  Georgia  Co.  v.  Bebee,  128  6a.  563, 
57  8.  E.  873. 

A  number  of  other  eases  holding  that  the 
grantee  under  a  contract  which  specifies 
no  time  for  the  removal  of  the  timber 
does  not  lose  his  title  to  the  timber,  but 
only  the  right  to  remove  it  by  failure  to  re- 
move it  within  a  reasonable  time,  will  be 
found  in  the  note  to  Eastern  Kentucky  Min- 
eral A  Timber  Co.  v.  Swann-Day  Lumber 
Co.  46  L.R.A.(N.S.)  672.  These  cases  nec- 
essarily presuppose  that  the  title  had 
passed,  but  in  many  of  them  the  point  la  not 
discussed. 

—rule  in  Louisiana. 

The  rule  applied  io  Louisiana  is  that  the 
title  to  the  timber  passes  although  the  con- 
tract maj  be  in  a  sense  conditional. 

Thus,  in  Craighead  v.  Connely,  124  La. 
943,  60  So.  804,  it  was  held  that  the  trans- 
fer of  ownership  of  timber  was  not  sus- 
pended by  the  inclusion  in  the  contract  that 
only  a  certain  number  of  trees  were  to  be 
deadened  before  a  canal  which  the  vendee 
had  agreed  to  build  was  completed,  and 
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that  if  more  than  a  certain  amount  of  tim 
ber  per  month  was  removed  the  maturity 
of  the  purchase-price  notes  would  be  has- 
tened. 

So,  a  provision  in  a  contract  for  the  sale 
of  timber  that  the  vendee  might  retire  from 
the  contract  after  be  had  paid  a  certain 
amount,  upon  the  payment  of  a  certain 
further  amount,  does  not  prevent  the  con- 
tract from  having  its  full  legal  effect  to 

fass  the  title  to  the  timber.  Blanks  v. 
iCphipw,  132  La.  S45,  61  So.  615. 

Contractu  for  the  sale  of  standing  tim- 
ber with  varying  stipulations  as  to  price 
and  as  to  the  time  in  which  the  timber 
should  be  removed  are  sales  of  the  timber, 
and  not  mere  lieenaes  to  cut.  Smith  v. 
Huie-Hodge  Lumber  Co.  123  La.  950,  49 
So.  655;  Shepherd  t.  Davis  Bros.  Lumber 
Co.  121  La.  1011,  46  So.  090. 

Effect  of  cutting.  • 

Under  the  rule  that  the  title  to  timber 
not  cut  and  removed  within  the  tUne  speci- 
fied reverts  to  the  original  owner,  it  has 
lK>cn  frequently  held  that  cutting  is  a  suf- 
ftcient  removal. 

Thus,  under  a  contract  for  the  sale  of 
growing  timber  whereby  the  grantee  is  au- 
thorized to  cut  and  remove  timber  within  a 
llxed  time,  the  title  to  all  of  the  timber 
ut  befort*  that  time,  but  not  removed,  pass- 
es to  the  grantee.  Indiana  &  A.  Lumber 
&  Mfg.  Co.  T.  Eldridge,  80  Ark.  361,  116 
E.  8.  1173;  Griffin  v.  Anderson-Tully  Co. 
91  Ark.  292,  134  Am.  St.  Rep.  73,  121  S. 
W.  297. 

So,  also,  in  Sanborn  v.  Franklin  County 
Lumber  Co.  55  Fla.  389,  46  So.  85,  it  was 
held  that  a  cutting  was  a  sufficient  removal 
to  confirm  the  title  of  the  grantee. 

And  in  Richmond  Land  Co.  v.  Watson, 
120  Mo.  App.  634.  107  S.  W.  1046,  it  was 
held  that  a  reservation  in  a  deed  of  timber 
to  be  removed  within  a  fixed  time  reserved 
the  title  thereof,  and  the  title  to  timber 
i-ut  before  the  expiration  of  the  time  was 
not  lost  by  failure  to  remove. 

Where  a  sale  of  timber  is  one  of  chattels, 
the  mere  failure  to  remove  from  the  land, 
within  the  time  specified  for  ingress  and 
egress,  logs  which  have  been  cut  under  a 
reser\-ation  of  title  in  a  sale  of  the  real 
estate,  will  not  forfeit  the  title.  Wimbrow 
v.  Morris,  post,  882. 

Where,  in  a  deed  of  con%'eyance  of  lands, 
the  timber  thereon  is  excepted  and  reserved 
by  the  grantors,  with  the  privilege  of  re- 
movintr  tlie  name  within  a  stipulated  time, 
and  within  that  time  a  portion  of  the  tim- 
ber is  cut  and  severed  from  the  realty,  but 
not  removed  from  the  premises  until  after 
the  time  limit  has  expired,  the  grantors* 
right  to  the  timber  severed  from  the  realty 
is  nut  lost,  in  the  absence  of  a  forfeiture 
clause  in  the  deed,  nor  is  their  title  thereto 
forfeited  to  the  landowner.  Walcutt  v. 
Treisch,  82  Ohio  St.  263,  20  L.R.A.{N.S.) 
554,  92  N.  E.  423. 

But  if  the  mere  cutting  of  trees  under  a 
contract  for  the  sale  of  timlM>r  which  fixed 
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a  time  within  which  such  timber  was  to  be 
removed  can  be  construed  in  any  case  as 
entitling  tlie  purchaser  to  remove  it  after 
the  expiration  of  the  time  limit,  such  cut- 
ting must  be  seasonably  done  and  with  bona 
fide  intention  to  remove  the  timber  so  cut 
within  the  time  limit.  St.  LoDis  Cvprrsa 
Co.  V.  Thibodaux,  120  La.  834,  45  So.  742. 

The  rule  that  cutting  is  a  sufficient  rr- 
moval  was  repudiated  in  Anderson  v.  Miami 
Lumber  Co.  59  Or.  149,  116  Pac.  1056. 
where  the  court  said:  "It  is  claimed  that 
the  cutting  of  these  trees  and  severing  tben 
from  the  soil  constituted  a  technical  're- 
moval from  the  premises,'  and  that  the  de- 
fendants had  a  reasonable  time  after  the 
expiration  of  the  grant  to  actually  remwe 
them.  The  very  statement  of  the  propo- 
sition involves  a  contradiction.  If  the  tim- 
ber was  removed  by  the  act  of  cutting,  thcD 
it  was  removed,  and  no  further  act  was  re- 
quired. To  say  that  it  was  removed  as  a 
matter  of  law,  and  that  defendants  had  a 
right  to  enter  upon  the  premises,  after  thr 
expiration  of  the  time  limit  set  in  the 
deed,  and  thereafter  to  remove  it.  as  a  mat- 
ter of  fact  involves  a  degree  of  legal  meta- 
physics which  we  are  unable  to  attain.  If 
trees,  which  have  been  cut  down  and  which 
lie  undisturbed  at  the  foot  of  the  stumpR. 
are  timber,  or  if  the  same  trees,  which  have 
been  cut  into  saw  logs  and  which  are  left 
lying  where  they  fell,  are  timber,  th«i  it 
follows  from  a  necessary,  usual,  and  coin- 
mon-sense  definition  of  the  term,  'removal 
from  the  premises,*  that  they  could  not  be. 
in  a  \eg&\  sense,  removed,  while  they  were, 
in  fact,  remaining  physically  on  the  prem- 
ises." The  court  laid  particular  stress  up- 
on the  fact  that  the  contract  contained  a 
provision  to  the  effect  that  if  the  timber 
was  not  removed  the  title  thereto  would 
revert  to  the  original  owner. 

Effect  of  manufacturing  timber  into  lumber. 

It  seems  to  be  the  rule  in  all  jurisdictions 
that  if  the  timber  is  manufactured  into  lum- 
ber or  other  products  the  title  thereto  is 
in  the  grantee. 

Thus,  in  Mahan  v.  Gark,  219  Pa.  229, 
68  Atl.  667,  12  Ann.  Cas.  720,  it  was  held 
that  title  to  all  of  the  timber  cut  and  manu- 
factured into  saw  logs,  telephone  poles, 
railroad  ties,  etc.,  passed  to  and  remained 
in  the  grantee  e^-en  though  it  is  not  re- 
moved, although  the  court  said  that  the  rule 
in  that  state  was  that  if  the  timber  has 
not  been  cut  the  purchaser  loses  all  his  in- 
terest therein. 

So,  the  title  to  timber  manufactured  into 
railroad  ties  remains  in  the  grantor  in  a 
deed  of  land  in  which  the  timber  thereon 
was  reserved,  even  after  the  expiration  of 
the  time  for  removal.  Butler  v.  McPhersoB, 
95  MisB.  635,  49  So.  257. 

And  in  Johnson  v.  Triiitt.  122  Ga.  327, 
50  S.  E.  135,  it  was  held  that  wherv  the 
timber  was  cut  into  "cross-ties"  the  titir 
was  in  the  grantee,  and  the  evpiratinn  ol 
the  time  limit  for  the  cutting  and  removal 
of  the  timber  did  not  affiE$t  it;  and  this  vu 
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true  although  by  the  express  terms  of  the 
contract  the  rights  in  the  timber  reverted 
to  the  grantor  at  the  expiration  of  the 
period. 

Htle  to  boarda  maaafactnred  from  the 
timber  and  left  on  the  premiaea  it  not  for- 
feited,- although  tlie  contract  provided  that 
title  to  all  "lumber"  should  revert  after 
three  years,  the  court  construing  the  word 
"lumber"  as  used  in  the  contract  to  mean 
standing  timber.  Tuttle  v.  D.  W.  Fingree 
Co.  75  N.  H.  288,  73  Atl.  407. 

But  trees  that  are  simply  felled  and  cut 
into  lengths  appropriate  for  manufacture 
are  not  manufactured  articles  within  tht 
rule  that  failure  to  remove  within  the  time 
Hpecifled  does  not  forfeit  the  title  to  timber 
that  has  been  manufactured  into  lumber. 
Rowan  v.  Carleton,  100  Miss.  177,  S6  So. 
329. 

Rule  that  defeasible  title  only  passes — con- 
tracts specifying  time  for  removal. 

In  a  large  number  of  cases,  however,  it 
has  been  held  that  a  contract  for  the  sale 
of  standing  timber,  which  provides  that  it 
shall  be  removed  within  a  specified  time, 
passes  ah  absolute  title  to  tlie  timber, 
which  is  subject  to  defeasance  as  to  the 
timber  not  removed  within  the  time  limited. 

Soutliern  Lumber  Co.  v.  Long,  182  Fed. 
82;  Ford  Lumber  &  Mfg.  Co.  v.  Cress,  132 
Ky.  317,  116  S.  W.  710;  Bach  v.  Little,  140 
Ky.  396,  131  S.  W.  172;  Ford  Lumber  Co. 
V.  Cornett,  146  Ky.  457,  142  S.  W.  718;  Z. 
Ilarrell  &,  Co.  v.  Danks,  151  Ky.  71,  151 
S.  W.  13;  Gates  v.  Veargin,  —  Ky.  — , 
115  S.  \V.  794;  Hounshell  v.  Miller,  253  Ky. 
.'.30,  155  S.  W.  1148;  Jackson  v.  Hardin,  27 
Ky.  L.  Rep.  1110,  87  S.  VV.  1119;  Bell 
County  I<and  A  Coal  Co.  v.  Moaa,  30  Ky. 
1^  Rep.  6,  97  S.  VV.  354;  Silcr  t.  Louisville 
Property  Co.  32  Kv.  L.  Rep.  fill,  107  S.  W. 
:i66:  Taylor  Brown  Timber  Co.  v.  Wolf 
Creek  Coal  Co.  32  Ky.  L.  Rep.  1015,  107  S. 
\V.  733;  St.  Louis  Cypress  Co.  v.  Thibodaux, 
120  La.  834,  45  So.  742;  Noyes  v.  Coding, 
104  Me.  453,  72  Atl.  181;  Clark  v.  Ingram- 
Day  Lumber  Co.  90  Miss.  479,  43  So.  813; 
Ilollcnateiner  v.  Missoula  Lumber  Co.  37 
Mont.  278,  96  Pac.  420;  Ormand  Min.  Co.  v. 
Bessemer  City  Cotton  Mills,  143  N.  C.  307, 
.>5  S.  E.  700;  Midyette  v.  Grubba.  145  N.  C. 
85.  13  L.R.A.(N.S.)  278,  68  S.  E.  795; 
Davis  V.  Frazier,  150  N.  C.  447,  64  S.  E. 
200:  Horiithal  v.  Howcott,  154  N.  C.  228, 
70  S.  E.  171;  Bateman  v,  Kramer  Lumber 
Co.  154  N.  C.  248,  34  L.R.A.(N.S.)  615,  70 
8.  £.  474;  Jenkins  Montgomerr  Lumber 
Co.  154  N.  C.  356,  70  S.  E.  633;  Powers  v. 
Angola  Lumber  Co.  154  N.  C.  405,  70  S.  E. 
020;  Wiley  v.  Broaddus  &  I.  Lumber  Co. 
158  X.  C.  210,  72  S.  E.  305;  Roiintree  v. 
Cohn-Bock  Co.  158  N.  C.  153,  73  S.  E. 
7i)6;  Kellv  v.  Enterprise  Lumber  Co.  I.'i7 
X.  C.  175.  72  S.  E.  957:  Frank  Hitch  Lum 
Iwr  Co.  V.  Brown,  160  N.  C.  281.  75  S.  E. 
714;  Anderson  v.  Miami  Lumber  Co.  5!)  Or. 
140,  116  Pac.  1056;  Hill  v.  R.  P.  Burton 
Lumber  Co.  90  S.  C.  176,  72  S.  B.  1085; 
Mathoson  v.  Marion  CouiitT  Lumber  Co.  — 
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S.  C.  — ,  78  S.  E.  970;  Lehtonen  v.  Marys- 
ville  Water  A  P.  Co.  50  Wash.  359,  97  Pac. 
292,  second  appeal,  58  Wash.  86,  107  Pac. 
678;  Allen  &  N.  Mill  Co.  t.  Vaughn.  57 
Wash.  163,  106  Pad  622;  Belcher  v.  Kleeb, 
59  Wash.  166,  109  Pac.  798;  Buskirk  Bros. 
V.  Peck,  57  W.  Va.  360,  50  S.  E.  432;  Brown 
V.  Gray,  68  W.  Va.  555,  70  S.  E.  276;  Elec- 
tro Metallurgical  Co.  v.  Mont^romery,  70 
W.  Va.  754,  74  S.  E.  994;  Kunat  v.  Mabie, 

—  W.  Va.  — ,  77  S.  E.  987;  Bretz  v.  R. 
Connor  Co.  140  Wis.  269,  122  N.  W.  717. 

In  United  States  v.  W.  T.  Mason  Lumber 
Co.  172  Fed.  714,  in  which  the  contract  for 
the  sale  of  lumber  contained  a  provision 
that  all  of  the  lumber  not  cut  and  removed 
within  the  specified  time  should  revert  to 
the  grantor,  the  court  seemed  to  adopt  the 
view  that  ordinarily  contract*  of  this  char- 
acter conveyed  an  absolute  title  in  the 
timber  embraced  in  the  contract  defeasible 
ae  to  timber  not  removed  within  the  time 
limited;  but  in  view  of  the  particular  cir- 
cumstances of  the  caae — among  others  the 
fact  that  the  grantee  had  been  delayed  for 
nearly  five  years  from  commencing  to  cut 
the  timber  by  the  action  of  the  grantor — 
the  court  held  that  the  grantee  should  have 
a  reasonable  time  to  remove  all  the  timber 
that  had  been  cut  at  the  expiration  of  the 
time. 

A  deed  of  land  reserving  to  the  grantor 
the  timber  with  the  right  of  way  to  remove 
the  same,  which  is  to  be  removed  within 
twelve  months,  constitutes  an  absolute 
grant  of  the  land  and  the  timber  subject  to 
the  right  of  removal  only.  Hand  v.  Fillin> 
game,  92  Miss.  185,  45  So.  569. 

In  Lehtonen  v.  Marysville  Water  &,  P.  Co. 
50  Wash.  359,  87  Pac.  292,  the  court  said: 
"Whether  the  reservation  of  the  timber 
made  it,  in  legal  ^ect,  personal  property  or 
otherwise,  makes  no  difference,.  It  is  im- 
material what  the  theoretical  character  be- 
comes. The  contract  of  reservation  provides 
that  it  shall  be  removed  within  a  given  time. 
If  it  waa  the  intention  of  the  parties  that 
the  timber  might  be  removed  after  that 
time,  the  limitation  means  nothing,  and 
was  misleading." 

In  Texas  the  rule  is  well  established  that 
where  timber  is  conveyed  as  personalty  and 
in  contemplation  of  removal,  the  title  to 
the  timber  passes,  but  is  lost  on  failure  to 
remove  within  the  time  specified,  or  within 
a  reasonable  time  if  none  is  specified. 

Beauchamp  v.  Williams,  —  Tex.  Civ.  App. 
— ,  115  S.  W.  130;  Montgomery  County  De- 
velopment Co.  V,  Miller-Vtdor  Lumber  Co. 

—  Tex.  Civ.  App.  — ,  139  S.  W.  1015;  Cart- 
er V.  Clark  &  B.  Lumber  Co.  —  Tex.  Civ. 
App.  — ,  149  S.  W.  278;  Houston  Oil  Co. 
V.  Boykin,  —  Tex.  Civ.  App.  — ,  163  S,  W. 
1176;  Houston  Oil  Co.  v.  Hamilton,  —  Tex. 
Civ.  App.  — ,  153  S.  W.  1104;  Lancaster  v. 
Roth,  —  Tex.  Civ.  App.  — ,  155  S.  W. 
597;  Xorth  Texas  Lumber  Co.  v.  XlcWhort- 
er,  —  Tex.  Civ.  App.  — ,  156  S.  W.  1152. 

However,  if  the  contract  provides  that  the 
grantee  may  erect  such  mills,  sheds,  etc., 
as  he  shall  deem  necessary,  and  shall  have 
a  reasonable  time  to  remove  such  buildings, 
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ha  does  not,  upon  the  expiration  oi  tfae  time 
limit,  lose  the  title  to  logs  and  lumber 
which  he  had  brought  to  his  mill  and  stored 
for  the  purpose  of  being  sawed.  Laacaet^r 
V.  Roth,  —  Tex.  Civ.  App.  — ,  155  S.  W. 
697. 

The  title  to  timber  which  has  been  con- 
veyed to  a  grantee  with  right  to  enter  and 
cut  and  remove  the  same  is  in  the  grantee 
for  the  purposes  of  taxation.  Sfon^mery 
T.  Peach  Kver  Lumber  Co.  64  Tex.  Civ. 
App.  143,  117  S.  W.  1061. 

In  Virginia  it  has  been  held  that  nnder 
a  contract  prescribing  a  certain  time  for 
the  removal  of  the  timber,  title  of  so  much 
timber  only  as  is  actually  removed  passes, 
although  the  contract  provides  for  an  ex- 
tensicHi  of  time  by  payment  of  interest. 
Young  T.  Camp  mg.  Co.  110  Va.  678,  06 
S.  E.  843;  Brigga  t.  Watkins.  118  Va.  14. 
70  S.  E.  651;  Quigley  Furniture  Co.  T.  Bhea, 
114  Va.  271,  76  S.  E.  830. 

Where  the  contract  itself  provides  that 
the  timber  shall  revert  to  the  original 
owner  if  not  removed,  it  has  been  held  that 
the  grantee  loses  his  title  to  the  timber  by 
failure  to  remove,  even  in  those  jurisdic- 
tions following  the  rule  that  the  absolute  in- 
defeasible title  passes  in  the  absence  of  such 
a  rererdon  clause. 

Thus  in  Djo  v.  East  Shore  Woodenware 
Co.  169  Mich.  78,  134  N.  W.  986,  it  was 
held  that  if  a  deed  conveying  standing  tim- 
ber, with  a  provision  that  all  logs  cut  or 
uncut  which  were  not  removed  by  a  fixed 
date  should  revert  to  the  grantor,  passed 
the  title  to  the  timber,  such  title  reverted 
to  the  grantor  at  the  expiration  of  the  time. 

So,  in  McNeil  t.  Hall.  107  App.  Div.  S6, 
94  N.  Y.  Supp.  920,  affirmed  in  187  K.  Y. 
549,  80  N.  E.  1113,  it  was  held  that  a  con- 
tract for  the  sale  of  standing  timber  pro- 
viding that  all  of  the  timber  should  be 
drawn  off  before  a  fixed  date,  after  which 
the  grantee  should  have  no  further  right 
"on  said  premises  or  in  any  timber  left 
thereon,"  the  grantee  had  no  right  in  any 
timber,  burk,  or  lofft  left  on  tn«  premises 
after  such  date. 

Where  a  contract  for  the  sale  of  timber 
expressly  provides  that  in  case  it  shall  not 
be  removed  within  a  certain  time  it  shall 
revert  to  and  be  vested  in  the  grantor,  the 
grantor's  title  to  all  timber  not  removed 
at  that  date  la  as  complete  as  if  no  deed  of 
the  timber  had  been  made.  Harris  v.  Free, 
6  Ala.  App.  113,  60  So.  ,423. 

A  contract  conveying  "all  the  standing 
wood  and  timber  which  shall  have  been  cut 
and  removed"  before  a  fixed  date  conveys 
title  to  only  such  timber  as  shall  have  been 
cut  and  also  removed.  Nutting  v.  Stratton, 
—  N.  H.  — ,  87  Atl.  251.  The  court  in  this 
case  said  that  by  the  very  terras  of  the  con- 
tract no  conveyance  is  made  of  the  timber 
not  removed. 

— contracts  not  specifying  time  for  removal. 

There  is  also  a  number  of  cases  which  j 
47  L.R.A.(N.S.) 


hold  that  a  contract  for  the  tale  of  itend- 

ing  timber  which  specifies  no  time  withis 
which  the  removal  shall  be  completed  passei 
the  title  to  the  timber,  which  is  subject  to 

defeasance  upon  a  failure  of  the  grantee  to 
remove  the  same  within  a  reasonable  timt 
Liston  V.  Chapman  &  D.  Land  Co.  77  Ark. 
118,  91  S.  W.  27;  Garden  City  Stave  k 
Heading  Co.  v.  Sims,  64  Ark.  603,  106 
8.  W.  969;  Fletcher  T.  Lyon.  93  Ark.  5, 
123  S.  W.  801;  Earl  t.  Harris,  99  Ark.  112, 
137  S.  W.  806. 

And  in  Shippen  Bros.  Lumber  Co.  v. 
Gates,  136  Ga.  37,  70  S.  E.  672,  it  was  held 
that  a  contract  for  the  sale  of  standing  tim- 
ber which  specified  no  time  for  the  removal 
of  tfae  same  conveyed  a  terminable  estate  to 
the  grantee  which  would  terminate  at  the 
expiration  of  a  reasonable  time.  To  the 
same  effect.  Branch  v.  Johnson,  9  Ga.  App. 
899,  71  S.  E.  1123. 

So,  in  Kentucky  Coal  &.  Timber  Develc?- 
ment  Co.  v.  Carroll  Hardwood  Lumber  Co. 
154  Ky.  623,  157  S.  W.  1109,  the  court  said 
that  if  the  situatitm  of  the  parties,  and  the 
circumstances  surrounding  them  at  the 
time  tfae  contract  is  executed,  are  such  ai 
to  show  that  a  severance  of  the  timber  from 
tfae  soil  was  contemplated,  tfae  title  there- 
to may  be  defeated  by  a  failure  to  cut  and 
remove  the  timber  within  a  reasonable  time. 

A  contract  which  clearly  reflected  the  in- 
tention of  the  parties  that  the  trees  were 
to  be  cut  and  removed  from  the  land  within 
a  reasonable  time  from  the  date  of  convey- 
ance gives  the  purchaser  a  fee  in  the  trees 
determinable  upon  a  failure  to  cut  and  re- 
move the  timber  within  a  reasonable  time. 
Warren  t.  Ash,  1^  Ga.  329,  68  S.  E.  8S8. 

In  Beatty  v.  Mathewson,  40  Can.  S.  C.  657, 
12  Ann.  Cas.  913,  it  was  held  that  where  a 
contract  for  the  sale  of  certain  pine  timber 
to  be  removed  within  ten  years  was,  near 
tfae  expiration  of  sucfa  time,  replaced  by  an- 
other agreement  to  convey  all  of  the  timber 
on  the  land  to  the  grantee  and  his  heirs 
"forever,"  with  the  right  to  cut  and  remove 

it  at  all  reasonable  times  "during  

years,"  an  estate  in  fee  simple  in  the  tini>r 
was  not  conveyed,  but  only  a  fight  to  cut 
and  remove  it  within  a  reasonable  time. 

A  large  niunber  of  cases  holding  that  the 
grantee  under  a  contract  which  specifies  no 
time  for  the  removal  of  timber  loses  all 
right  in  the  timber  if  not  removed  within 
a  reasonable  tim^  will  be  found  in  tfae  note 
to  Eastern  Kentucky  Mineral  ft  Timber  Co. 
V.  Swann-D»'  Liunber  Co.  46  LB~&. 
(N.S.)  672.  In  many  cases  of  this  charac- 
ter, the  court  disposes  of  the  case  without 
passing  upon  the  point  discunsed  in  tfais 
note. 

Where  contract  is  uncertain. 

If  the  Mmtract  is  uncertain  as  to  tfae 
timber  to  be  removed,  no  title  passes. 

Ilius  an  agreement  to  sell  all  of  "my 
pine,  oak,  and  poplar"  timber  tbst  the 
grantee  "may  want  for  lumber"  is  too  in- 
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definite  to  paaa  title.  Pitts  t.  Curtis,  152 
N.  C.  eiS,  88  8.  E.  189. 

And  the  transfer  of  a  deed  giving  tlie 
grantee  the  right  to  enter  upon  land,  and  to 
cut  and  remove  any  trees  which  he  may  se- 
lect, with  the  right  to  construct  the  neces- 
sary  roads,  etc.,  does  not  pass  the  1^1  title 
to  the  trees  to  the  transferee,  but  is  rnif- 
Hcient  to  invest  him  with  all  the  rights  of 
the  grantee  under  the  deed.  Rush  v.  Hilton, 
83  S.  C.  444,  65  S.  E.  525. 

In  this  connection,  see  Ukitsd  Staits 
Coal  ft  On.  Co.  t.  Habubon. 

If  the  payment  to  he  made  under  the  con- 
tract is  uncertain  or  conditional,  the  title'  to 
the  timber  does  not  pass. 

Thus,  the  title  to  timber  which  the  ven- 
dee was  to  deliver  f.  o.  b.  cars  before  pay- 
ment does  not  pass  until  the  delivery  is 
made.  Gow  v.  McFarren,  156  Mich.  862, 
120  N.  W.  800 ;  Grand  Rapids  Bark  &  Lum- 
ber Co.  V.  Inland  Twp.  U6  Mieh.  121,  98 
N  W.  980 

So,  if  the  contract  itself  provides  that  it 
shall  be  void  unless  payment  be  made  by  a 
certain  day,  no  title  to  the  lumber  pass- 
es. Rowe  T.  Charles,  —  Ky.  — >  121  S.  W. 
897. 

A  contract  for  the  sale  of  certain  timber, 
which  required  a  fixed  amount  due  per 
month  or  week,  and  fired  a  time  when  all 
the  timber  should  be  cut  and  ready  for  in- 
spection, was  held  in  Wheeler  t.  Cleveland, 
170  Ala.  426,  64  So.  277,  to  be  an  executory 
contract  of  sale,  notwithstanding  the  con- 
tract further  provided  that  all  timber  re- 
maining on  the  land  at  the  time  specified 
that  it  should  be  cut  was  to  be  removed 
within  six  months  from  that  date,  other- 
wise it  should  revert  to  the  seller. 

A  contract  by  which  the  purchaser  was  re- 
quired to  deliver  all  of  the  lumber  to  the 
seller's  agent,  who  was  to  receive  all  of  the 
proceeds  of  the  sale  until  the  debt  of  the 
seller  should  I>e  paid,  is  only  a  conditional 
sale.  Stames  v.  Boyd,  101  Ark.  469,  142 
S.  W.  1143. 

A  contract  whereby  the  owners  of  tim- 
ber agreed  to  bargain  and  sell  the  same  in 
consideration  of  certain  promises  made  by 
the  purchaser  is  a  mere  executory  contract, 
and  passes  no  title.  Coles  k  Sons  Co.  v. 
Standard  Lumber  Co.  150  N.  C.  183,  63  S. 
E.  736. 

Where  the  contract  provides  that  no  tim- 
ber shall  be  cut  until  all  is  paid  for,  no 
title  passes.  Wasey  v.  Mahoney,  fiS  Mich. 
194,  20  N.  W.  901. 


Inference  from  language  of  contract  that 
parties  did  not  intend  title  to  pass. 

So,  also,  in  other  ways  the  contract  itself 
may  show  by  its  terms  that  it  is  not  in- 
tended that  the  title  to  the  timber  should 
pass. 

A  vrritten  contract  whereby  the  grantee 
was  to  cut  timber  on  the  grantor's  lot  and 
deliver  a  certain  amount  to  him,  which  was 
47  L.R.A.(N.S.) 


not  acknowledged,  contained  no  apt  words 
expressive  of  an  intention  to  convey  a  pres- 
ent interest,  cmitalned  none  of  the  phrases 
usually  found  In  real  estate  conveyances, 
and  was  evidently  not  intended  for  record, 
is  only  an  executory  contract  or  mere  revo- 
cable license.  Polk  v.  Carney,  21  S.  D. 
295,  130  Am.  St.  Rep.  71B,  112  N.  W.  147. 

Where  the  contract  for  the  sale  of  timber 
provides  for  payment  upon  the  basis  ot 
''shingles  cut  from  said  timber,"  for  monthly 
settlements  for  "all  shingles  cut,"  and  for  a 
time  within  which  it  shall  be  cut,  if  it 
shall  he  necessary  to  install  additional  ma- 
chinery to  finish  the  cutting  within  such 
time,  the  necessary  machinery  shall  be  in- 
stalled," the  contract  does  not  pass  the  title 
in  preesenti  to  all  of  the  timber,  but  only  to 
that  cut  into  shingles.  Northen  t.  Tatnm, 
164  Ala.  868,  51  So.  17. 

license  or  oral  contract  to  cut. 

A  mere  license  to  cut  timber  passes  no 
title  at  least  before  the  timber  is  cut  and 
removed. 

Thus,  in  Oibhs  v.  Wright,  5  Ala.  App. 
486,  67  So.  268,  it  was  held  that  a  contract 
for  the  sale  of  standing  timber  which  was 
not  witnessed  did  not  convey  the  title  to 
the  timber,  but  was  only  a  license  to  cut 
and  remove. 

An  oral  contract  for  the  sale  of  standing 
timber  by  'which  the  purchaser  could  enter 
and  cut  logs,  which  were  to  be  divided  be- 
tween the  parties,  is  a  mere  license  to  cut, 
and  gives  the  purchaser  no  title  to  any 
timber  except  that  cut  and  converted  into 
logs.  Colbey-Hinkley  Co.  v.  Jordan,  146 
Ala.  634,  41  So.  962. 

Under  a  mere  permit  to  cut  tiitfher  upon 
a  certain  lot,  the  permittee  has  no  title  in 
trees  cut  by  a  trespasser  upon  the  lot.  Mar- 
tin T.  Johnson,  105  Me.  156,  73  Atl.  963. 

An  oral  agreement  in  respect  to  standing 
timber  constitutes  only  a  license  to  cut  the 
same.  Fowler  v.  Ramsey,  —  Fla.  — ,  61  So. 
747.. 

Under  a  license  to  cut  timber  the  title 
passes  after  the  timber  is  cut  and  removed. 
Scott  V.  Sullivan.  169  Mieh.  297,  184  N.  W. 
29. 

The  title  to  timber  cut  under  a  parol 
agreement  passes,  and  the  purchaser  has  a 
right  to  remove  the  same.  Johnson  v. 
BumpuB,  34  Pa.  Super.  Ct.  637. 

In  Bowerman  &  Co.  v.  Taylor,  127  Kv. 
812,  106  S.  W.  846^  it  was  held  that  tht^ 
sale  of  trees  to  be  removed  with  ten  years 
is  a  sale  of  real  property  where  the  deed  of 
conveyance  had  been  recorded,  and  a  sub- 
sequent sale  of  the  timber  by  the  grantee 
evidenced  only  by  memorandum  written  up- 
on the  deed,  which  was  not  subsequently  re- 
corded, passed  no  title  to  the  timber  as 
against  a  subsequent  bona  fide  purchaser 
without  notice  from  the  original  grantor. 

w.  M.  a. 
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JAMES  D.  HICKS  et  al.,  Appta., 

T. 

HENRY  L.  PHILLIPS  et  al. 

(146  Kj.  306,  142  S.  W.  394.) 

Deed  —  timber  —  reservation  —  pass- 
ing of  title. 

1.  A  provision  in  a  deed  of  real  estate 
reaervinf^  certain  deacribed  timber  will  be 
construed  as  an  exception,  so  tliat  the  title 
will  not  pass  to  tbe  grantee. 

Timber  —  delay  In  retnovlnc  —  loss  of 

title. 

■i.  A  ^antor  who,  in  conveying  his  real 
i-state,  reserves  certain  described  timber 
growing  upon  the  property,  does  not,  unless 
tnere  is  something  to  show  that  the  par- 
ties intended  that  it  should  be  severed  from 
the  land,  lose  his  title  failure  to  remove 
it  within  a  reasonable  time. 

On  Petition  for  Rehearing. 

Same  —  reservation  —  scope. 

3.  The  reservation  in  a  grant  of  real  es- 
tate of  the  timber  growing  upon  the  prop- 
erty does  not  include  saplings  and  under- 
growth which,  at  the  time  of  the  grant,  are 
not  of  a  size  suitable  to  make  lumber. 
Descent  —  reserved  timber. 

4.  Timber  reserved  by  a  grantor  of  real 
estate,  upon  his  death,  passes  to  his  heir 
at  law. 

(Hobson,  Ch.  J.,  and  Nunn  and  Winn,  JJ., 

dissent.) 

^    (January  19,  1912.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County 
KUstaining  a  demurrer  to  and  dismissing 
the  petition  in  an  action  brought  to  quiet 
title  to  certain  real  estate.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  W.  Tnttle  and  O'Kear  A 
Williams  for  appellants. 

Messrs.  W.  R.  Cress  &  Son  for  ap- 
pellees. 

Clay,  C,  filed  the  following  opinion: 
Appellants,  James  D.  Hicks,  Gary  L. 
llicka,  and  Maggie  Marshal),  plaintiffs  be- 
low, brought  this  action  against  Henry  L. 
Phillips,  Ephraim  K.  Phillips,  and  others, 
defendants  below,  to  quiet  their  title  to  a 
certain  tract  of  land  situated  in  Wayne 
county,  Kentucky.  A  demurrer  was  sus- 
tained to  the  petition,  and  the  petition  dis- 
missed; hence  this  appeal. 

It  appears  from  the  petition  that  appel- 

Note.  —  As  to  effect  of  contract  with  re- 
spect to  standing  timber  to  pass  title  to 
the  same,  see  note  to  United  States  Coal  & 
Oil  Co.  v.  Harrison,  ante,  870. 
47  L.R.A.(X.S.l 


lants  claim  title  through  Peter  Marshjill. 
deceased,  who  derived  his  title  from  U, 
Phillips  by  deed  dated  March  31,  1873,  and 
recorded  in  the  Wayne  county  clerk's  office, 
in  Deed  Book  P,  page  424.  The  deed  in 
question  contains  the  following  clause: 
"Said  Phillips  reserves  the  timber  on  the 
left  hand  side  of  the  road  leading  from 
Monticello,  Kentucky,  to  the  Francis  hne. 
at  present  owned  by  William  Thornton,  also 
all  the  rails  made,  and  cut  timber  for  n\\* 
or  other  purposes,  lying  on  said  land."  Ap- 
pellees are  the  heirs  of  M.  Phillips,  and 
claim  title  through  him.  The  petition 
charges  appellees  with  having  entered  upon 
the  land  and  cut  valuable  timber  therefrom. 
It  also  alleges  that,  no  time  being  fixed  in 
the  reservation  for  removing  the  timber, 
it  should  in  law,  equity,  and  good  consciencr 
have  been  removed  in  a  reasonable  time: 
that  more  than  thirty-seven  years  btd 
elapsed  since  the  timber  was  reserved,  dur- 
ing which  time  appellees  had  suffered  their 
claim  to  lie  dormant  and  unasserted  up  un- 
til about  four  years  before  the  filing  of  the 
petition;  that  such  length  of  time  was  un- 
reasonable; that,  having  failed  to  cut  anil 
remove  the  timber  within  a  reasonable  tim^ 
their  claim  was  stale,  and  they  should  not 
now  be  permitted  to  do  so.  The  petition 
concludes  with  a  prayer  for  a  perpetual  in- 
junction restraining  the  appellees  from  en- 
tering upon  the  land  and  cutting  or  remov- 
ing the  timber. 

The  question  presented  is,  Did  M.  Phil- 
lips and  those  claiming  through  him  forfeit 
their  right  to  the  timber  in  question  by  fail- 
ing to  cut  and  remove  it  within  a  reason- 
able time?  It  is  the  law  that,  where  the 
contract  itself  fixes  no  time  within  which 
the  timber  sold  or  reserved  is  to  be  cut  and 
removed,  the  intention  of  the  parties  niav 
be  ascertained  from  facts  outside  the  agree- 
ment, such  as  the  situation  of  the  parties 
and  the  circumstances  surrounding  them  at 
the  time  the  contract  is  executed.  Patter- 
son V.  Graham,  164  Pa.  234,  30  Ati.  247. 
In  the  petition  in  question,  no  facts  nor  dr- 
cumstances  are  alleged  which  throw  any 
light  on  the  intention  of  the  parties  to  the 
deed.  Therefore  resort  must  be  had  to  tht- 
reserving  clause,  as  that  is  the  only  pre- 
vision, of  the  deed  bearing  on  the  qaestion. 
It  will  be  observed  that  the  word  "re- 
serves" is  used.  It  is  therefore  insisted  that 
the  clause  in  question  is  a  reservation,  an^ 
not  an  exception,  and  that,  as  a  reservatin 
creates  only  a  license  or  privilege  which,  if 
not  exercised  within  a  reasonable  tim^ 
lapse,  appellees  have  lost  their  right  to  &t 
timber  by  their  failure  to  cut  and  remove 
it  within  a  reasonable  time. 

A  reservation  is  a  clause  in  a  deed,  when- 
by  the  grantor  reserves  some  new  thiif 
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to  himself  issuing  out  of  the  thing  granted, 
And  not  in  eaae  before;  but  an  exception 
li  always  a  part  of  the  thing  granted,  or 
out  of  the  general  words  or  description  of 
the  grant.  4  Kent,  Com.  468;  Brown  v. 
Anderson,  88  Ky.  677,  11  S.  W.  607.  How- 
ever, a  reservation  is  not  always  created 
because  the  word  "reserves"  or  "reserving" 
is  employed.  "Reserving"  sometimes  has 
the  force  of  "saving"  or  "excepting."  2 
Co.  Litt.  413;  Whitaker  v.  Brown,  46  Pa. 
197,  5  Mor.  Min.  Hep.  656;  Dee  v.  King,  77 
Vt.  230,  68  L.R_A.  880,  59  Atl.  839.  In  gen- 
eral, a  reservation  is  like  aa  exception, — 
something  to  be  deducted  from  the  thing 
granted,  narrowing  and  limiting  what  would 
otherwise  pass  by  the  general  words  of  the 
grant.  Dyer  v.  Sanford,  9  Met.  395,  43 
Am.  Dec.  399.  "Reserving"  and  "excepting," 
although  strictly  distinguishable,  are  often 
used  interchangeably  or  indiscriminately, 
and  the  use  of  either  term  is  not  conclusive 
as  to  the  nature  of  the  provision.  Florida 
Kast  Coast  R.  Co.  v.  Worley,  49  Fla.  297, 
38  So.  618;  Keeler  v.  Wood,  30  Vt.  246; 
Roberts  v.  Robertson,  53  Vt.  690,  38  Am. 
Rep.  710;  Stockwell  v.  Couillard,  129  Maa-i. 
231;  Martin  v.  Cook,  102  Mich.  267,  60  N. 
W.  679;  as  Cyc.  672;  34  Cyc.  1641.  Thus, 
if  A  sell  a  farm  of  100  acres,  and  reserves  a 
certain  tract  of  5  acres  contained  in  the  100 
ncres,  the  effect  is  just  the  same  as  if  the  5 
acres  had  been  excepted  from  the  operation 
of  the  d*x;d.  So,  if  A  sell  his  farm  and  re- 
serve the  tjnibcr  thereon,  the  effect  is  just 
the  same  as  if  the  timber  had  been  excepted. 
In  either  case,  the  title  to  the  timber  does 
not  vest  in  the  grantee,  but  remains  in  the 
grantor.  Being  a  part  of  the  thing  granted, 
it  constitutes  an  exception,  and  not  a  reser- 
vation in  the  technical  sense.  We  are  not, 
therefore,  disposed  to  hold  that,  because  the 
word  "reserves"  is  used  in  the  deed  in  ques- 
tion, the  grantor  retained  Merely  the  privi- 
lege or  right  to  cut  the  timber.  On  the 
contrary,  he  had  the  right  to  reserve  the 
timber  itself,  and  did  reserve  it.  The  title, 
then,  remained  in  him,  and  from  this-stand- 
point  the  question  must  be  determined. 

It  follows,  then,  that  this  case  falls 
within  the  rule  laid  down  in  Baustic  v. 
Phillips,  134  Ky.  711,  121  S.  W.  629,  where, 
in  the  deed  under  consideration,  certain 
timber  was  "accepted."  It  was  held  that 
the  parties  intended  to  use  the  word  "ex- 
cepted," and  thereby  to  reserve  in  the  grant- 
ors the  timber  in  question;  and,  in  discuss- 
ing the  question  of  the  time  within  which 
the  timber  had  to  be  cut,  the  court  said; 
'  But  it  is  insisted  that  the  grantors  had 
only  a  reasonable  time  within  which  to  re- 
move the  timber;  that,  having  failed  to 
remove  it  in  a  reasonable  time,  the  title 
thereto  became  vested  in  the  appellants.  In 
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support  of  this  position,  they  cite  several 
cases.  An  examination  of  these  cases,  how- 
ever, will  show  that  the  time  of  removal  was 
actually  fixed,  or  the  contracts  of  sale  con- 
templated the  severance  of  the  timber  from 
the  realty.  In  such  cases  it  is  held  tJiat 
the  purchaser  has  only  a  reasonable  time 
within  which  to  remove  the  timber.  Bell 
County  Land  &.  Coal  Co.  v.  Moss,  30  Ky. 
L.  Rep.  6,  97  S.  W.  354;  Chestnut  v.  Green, 
120  Ky.  385,  86  S.  W.  1122;  Jackson  v. 
Hardin,  27  Ky.  L.  Rep.  1110,  87  S.  W.  1119. 
In  the  case  under  consideration,  however, 
the  grantors  did  not  reserve  to  themselves 
the  mere  right  to  cut  and  remove  the  tim- 
ber.  They  excepted  from  the  provisions  of 
the  deed  the  timber  in  question.  Therefore 
the  title  never  passed  to  the  grantees,  but 
remained  in  them."  It  was  therefore  held 
that  the  grantors  did  not  lose  their  right 
to  the  timber  by  their  failure  to  cut  it 
within  a  reasonable  time.  In  passing,  it 
may  be  said  in  explanation  of  the  sentence, 
"In  such  cases,  it  is  held  that  the  purchaser 
has  only  a  reasonable  time  within  which  to 
remove  the  timber,""  the  court  meant  those 
cases  where  the  contract  fixed  no  time,  but 
a  severance  of  the  timber  from  the  land 
was  contemplated  by  the  parties.  Of  course, 
where  the  time  is  fixed,  that  controls. 

But  it  is  again  urged  upon  the  court  that 
it,  in  cases  of  sales  of  timber  where  no 
time  for  removal  is  mentioned  in  the  con- 
tract, is  committed  to  the  doctrine  that 
the  timber  must  be  removed  in  a  reason- 
able time.  This  contention  makes  it  nec- 
essary to  review  the  cases  at  some  length. 

In  Cain  v.  McGuire,  13  B.  Mon.  340,  the 
only  question  was  whether  a  parol  sale  of 
trees  was  within  the  statute  of  frauds;  and 
the  court  held  that,  as  the  sale  was  made 
in  contemplation  of  their  immediate  sev- 
erance from  the  ground,  no  writing  was 
necessary.  To  the  same  effect  are  the  cases 
of  Byassee  v.  Reese,  4  Met.  (Ky.)  372,  83 
Am.  Dec.  481,  and  Tilford  v.  Dotson,  106 
Ky.  755,  51  S.  W.  583. 

In  Asher  Lumber  Co.  v.  Coriiett,  23  Kv. 
L.  Rep.  602,  63  S.  W.  974,  the  trees  were 
sold  by  written  contract,  giving  to  the  ven- 
dee five  years  in  which  to  remove  them.  It 
was  held  that,  as  the  trees  were  not  sold 
in  contemplation  of  their  immediate  sev- 
erance from  the  soil,  they  remained  a  part 
of  the  realty. 

In  Dils  V.  Hatcher,  24  Ky.  L.  Rep.  826,  69 
S.  W.  1092,  it  was  held  that,  where  no  time 
is  fixed  in  the  contract  of  sale  for  the  ser* 
erance  of  the  trees,  they  are  considered  as 
realty. 

In  Wiggins  v.  Jackson,  24  Ky.  L.  Rep. 
2189,  73  S.  W.  779,  it  was  held  that  a  parol 
sale  of  trees,  not  made  in  contemplation  of 
their  immediate  severance  from  the  »oil. 
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but  giving  to  the  purehaser  two  yean  with- 
in which  to  remove  them,  wai  within  the 
statute  of  frauds. 

In  Chestnut  v.  Qreen,  120  Kj.  385,  86  S. 
W.  1122,  the  contract  for  the  sale  of  tim- 
ber provided  that  it  should  be  removed 
within  fifteen  months,  and  it  was  held  that 
the  purchaser  could  not  renton  the  trees 
after  that  time. 

In  Jackson  t.  Hardin,  27  Ky.  L.  Rep. 
1110,  87  S.  W.  1119,  the  contract  of  »ale  re- 
quired the  trees  to  be  removed  within  eight- 
een months,  and  it  was  held  that  the 
purchaser  was  entitled  only  to  such  of  the 
trees  as  he  removed  with  that  time. 

In  Taylor  Brown  Timber  Co.  v.  Wolf 
Creek  Coal  Co.  32  Ky.  L.  Rep.  1016,  107  S. 
W.  733,  the  time  for  the  removal  of  the 
trees  and  logs  was  fixed  at  four  years,  and 
the  court  held  that  no  trees  and  logs  could 
be  cut  and  removed  after  that  time,  but 
that  the  lumber  manufactured  from  the 
trees  and  logs  cut  previously  to  the  expira- 
tion of  the  time  limit  could  be  removed 
within  a  reasonable  time,  since  the  con- 
tract contained  no  limitation  with  respect 
to  the  lumber. 

In  Ford  Lumber  &  Mfg.  Co.  v.  Cress,  132 
Ky.  317,  116  S.  W.  710,  it  was  held  that  a 
siUe  of  standing  timber  to  be  removed  in 
a  given  time  is  only  a  sale  of  so  much  as  is 
removed  within  the  time,  unless  the  pur- 
chaser is  prevented  from  removing  it  with- 
in the  time  by  act  of  God  or  of  the  seller. 

In  Bowerman  &  Co.  v,  Taylor,  127  Ky. 
612.  106  S.  W.  846,  tt  was  held  that  in  the 
ease  of  the  sale  of  standing  timber,  where 
the  contract  of  sale  is  made  in  contempla- 
tion of  its  being  cut  immediately  and  sep- 
arated from  the  soil,  it  is  treated  as 
personalty,  hut  that,  where  its  immediate 
severance  from  the  soil  is  not  contemplatKrl, 
it  is  to  be  treated  as  realty;  and  that,  if 
no  time  is  fixed  in  the  contract  of  sale  for 
its  severance  and  removal,  then  It  must  be 
done  within  a  reasonable  time,  if  it  is  to 
be  treated  as  personalty. 

In  Evans  v.  Dobba,  33  Ky.  L.  Rep.  1053, 
112  S.  W.  667,  Dobbs  sold  by  deed  all  the 
trees  suitable  for  staves,  but  the  deed  did 
not  fix  any  time  for  removal.  However, 
the  deed  showed  that  it  was  contemplated 
that  the  trees  should  be  severed  from  the 
soil  and  removed,  and,  as  this  was  the  con- 
struction placed  upon  the  contract  by  the 
parties  themselves,  it  was  held  that  the 
trees  should  be  cut  and  removed  within  a 
reasonable  time. 

In  McCoy  v.  Fraley,  —  Ky.  — ,  113  S.  W. 
444,  the  contract  for  the  sale  of  timber 
did  not  fix  any  time  for  its  removal,  and 
it  was  held  that  the  contract  must  be 
treated  as  conveying  an  equitable  interest 
in  the  real  estate. 
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In  Hogg  V.  Frazier,  24  Ky.  L.  Rep.  930, 
70  S.  W.  291,  the  court  said:  "The  law  is 
well  settled  in  this  state  that  the  title  to 
standing  timber  in  the  hands  of  a  purchaser, 
under  a  written  contract  indicating  no  spe- 
ciflc  time  for  their  removal,  passes  in  the 
same  way  as  the  land  itself;  and  that  the 
covenant  of  title  would  run  with  the  land 
into  the  bands  of  any  subsequent  vendee 
with  either  actual  or  conatnietiTe  notice 
thereof." 

There  is  certainly  nothing  In  any  of  the 
foregoing  cases  that  militates  against  the 
doctrine  herein  announced.  But  it  is  in- 
sisted that  the  case  of  Morris  v.  Sanders, 
19  Ky.  L.  Rep.  1433,  43  S.  W.  733.  holds  to 
the  contrary,  ^ot  so,  we  think,  when  ptof- 
eriy  understood.  There  the  deed  provided: 
"It  is  furthermore  distinctly  understood 
that  the  parties  of  the  first  part  reserve 
to  themselves  all  the  chestnut  oak  bark 
now  growing  on  the  land  hereby  conveyed 
to  the  parties  of  the  second  part,  and  free 
ingress  and  egress  in  and  from  said  land, 
to  cut,  stack,  and  preserve  and  remove  said 
bark,  and  privilege  of  making  and  using 
such  landings  upon  Green  and  Nolin  rivers 
as  may  be  necessary  and  right,  to  erect 
shanties  to  shelter  their  hands  and  laborers 
and  teams  while  engaged  in  cutting  tree* 
and  saving  and  cutting  the  bark,  but  the 
trees,  when  stripped  of  their  bark,  are  to 
be  the  property  of  the  parties  of  the  seconti 
part."  Thus,  it  will  be  seen  that  the  dcnl 
not  only  provided  that  the  bark  was  to  be 
cut  and  removed,  but  that  the  trees,  after 
the  cutting  and  removal  of  the  hark,  were 
to  become  the  property  of  the  grantees.  A 
cutting  and  removal  being  ccmtemplated  by 
the  parties,  and  the  grantors  in  the  derd 
having  failed  to  exercise  their  right  during 
a  period  of  over  twenty  years,  the  court 
correctly  said:  "It  seems  clear  to  us  that 
the  law  required  Garrison  and  Stubbina 
[the  grantors]  to  remove  the  tan  bark  re- 
served in  the  deed  within  a  reasonable 
time,  and  that  under  the  facts  in  this  case 
their  fight  to  enter  and  remove  the  tan 
bark,  or  transfer  such  right  to  enter,  ter- 
minated many  years  befwe  the  institution 
of  this  suit." 

If  resort  be  had  to  the  decisions  of  other 
states,  we  shall  find  that  the  rule  we  have 
announced  is  sustained  by  very  respectable 
authority. 

Thus,  in  Wait  v.  Baldwin,  flO  Mich.  622, 
1  Am.  St.  Rep.  551,  27  N.  W.  697,  it  was 
held  that,  by  a  reservation  of  timber  in  s 
deed  fixing  no  time  for  its  removal,  tbe 
title  remains  in  the  grantor,  and  cannor 
be  defeated  by  a  failure  to  cut  and  removp 
the  timber  in  a  reasonable  time. 

In  Magnetic  Ore  Co.  v.  Marbury  Lumbei 
Co.  104  Ala.  465,  27  434,  S3  Am.  St 

Digitized  by 


191L 


HICKS  V.  PHILLIPS. 


881 


Kep.  73,  16  So.  633,  it  was  held  that  a  sale 
by  deed  regularly  executed,  without  condi- 
tioa  or  limitation,  of  the  aaw  timber  stand- 
ing on  certain  land,  no  mention  being  made 
of  the  time  when  it  is  to  be  removed,  vests 
absolute  title  to  such  timber  in  the  pur- 
chaser, which  is  not  lost  or  forfeited  by  his 
failure  to  remove  it  in  a  reasonable  time, 
as  against  the  vendor,  or  one  to  whom  be 
sold  the  land  with  an  ^^ress  reservation 
of  the  trees. 

In  Goodwin  v.  Hubbard,  47  Me.  596.  it 
was  held  that,  where  a  deed  of  land  con- 
tains a  reservation  of  "the  pine  trees  and 
pine  timber  standing  and  lying"  thereon, 
the  grantor  retains  the  absolute  title  to 
all  such  trees,  and  may  maintain  trespaus 
against  a  remote  grantee  of  Uie  land  for 
cutting  and  carrying  away  certain  of  such 
trees  more  tbai^  twenty  years  after  the  exe- 
cution of  the  deed,  iJthough  most  of  the 
trees  had  been  removed  by  the  grantor 
during  the  fii^t  five  years,  and  none  had 
been  cut  and  removed  by  him  since. 

In  Smith  v.  Furbish,  68  K.  H.  123,  47 
JjJR^  226,  44  AU.  398,  it  was  held  that, 
where  the  grantor  of  land  reserves  an  acre 
of  the  land  for  a  specified  purpose,  the 
grantee  to  have  the  timber  thereon,  the 
grantee  can  cut  the  timber  as  soon  as  the 
deed  is  delivered;  but  hia  neglect  for  an 
unreasonable  time  to  remove  such  timber 
does  not  operate  as  a  conveyance  of  it  to 
the  grantor. 

In  Butterfleld  Lumber  Co.  v.  Guy,  f>2 
Miss.  361,  15  L.RA.(N.S.)  1123,  131  Am. 
St.  Rep.  540,  46  So.  78,  it  was  held  that, 
where  standing  timber  is  real  estate,  no  im- 
plied contract  of  removal  within  a  reason- 
able time  arises  from  an  absolute  convey- 
ance of  it,  noncompliance  with  which  will 
work  a  forfeiture. 

In  Putnam  v.  Tuttle,  10  Gray,  48,  where 
there  was  a  provision  in  the  deed  that  the 
wood  was  resored  to  the  grantor  and  his 
hetrs  forever,  it  was  held  that  the  right  to 
the  wood  was  not  lost  by  a  failure  to  re- 
move it  in  a  reasonable  time. 

An  examination  of  the  cases  holding  to 
the  contrary  will  show  that  in  many  in- 
stances only  a  parol  license  was  relied  upon, 
while  in  other  instances  the  contract  of 
sale  or  reservation  plainly  indicated  that  a 
severance  of  the  timber  from  the  soil  was 
contemplated.  Thus,  in  Howe  v.  Batchel- 
der,  49  "N.  H.  204,  there  was  a  parol  sale 
of  trees,  and  no  time  fixed  for  their  re- 
moval. The  right  to  enter  and  take  the 
trees  in  a  reasonable  time  was  held  to  be 
an  inadent  of  the  sale.  In  Gilmorc  v.  Wil- 
bur, 12  Pick.  120,  22  Am.  Dec.  410,  the  agree- 
ment was  in  parol,  and  the  same  rule  was 
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applied.  Hill  v.  Hill.  113  Mass.  103,  18  Am. 
Rep.  455.  was  based  on  a  parol  license. 

In  MoBae  v.  SUllwell,  111  Ga.  65.  56 
LJLA.  518.  36  S.  E.  604,  the  deed  conveyed 
"all  ^e  pine  timber  suitable  for  sawmill 
purposes."  The  timber  was  to  be  paid  for. 
so  much  cash,  and  the  balance  when  the 
different  tracts  were  entered  for  the  pur- 
pose of  cutting  the  timber.  The  grantees 
were  also  given  the  right  to  construct  rail- 
roads, tramroade,  and  wagon  roads,  for  tiie 
purpose  of  getting  the  timber  out.  Here, 
then,  there  was  a  plain  purpose  to  manu- 
facture the  timber,  and  a  severance  of  it 
from  the  soil  was  necessarily  contemplated. 

In  Soults  V.  Mitchell,  15  Pa.  371,  where 
the  reasonable  time  doctrine  was  applied, 
there  was  a  sale  of  all  the  timber  "suitable 
for  rafting  and  sawing."  thus  showing  an 
intention  to  sever. 

On  the  whole,  we  think  the  correct  rule  is 
laid  down  in  Patterson  v.  Graham,  164  Pa. 
234,  30  Atl.  247,  where  It  was  held  that 
one  may  bay  growing  timber  with  no  in- 
tention  of  manufacturing  it,  and  may  hold 
it  just  as  he  mi^t  buy  and  hold  the  land, 
if  he  so  frame  his  contract;  but  that,  where 
the  parties  intend  that  the  timber  shall  he 
severed  from  the  land,  and  no  time  is  fixed 
therefor,  the  law  implies  that  the  grantee 
will  remove  it  within  a  reasonable  time. 
So,  too,  the  vendor  of  land  may  wish  to 
reserve  the  timber  thereon,  not  with  a  view 
of  cutting  and  removing  it,  but  with  a 
view  of  its  ultimate  enhancement  in  value, 
when  proper  transportation  facilities  af- 
ford him  a  market.  If  so,  he  should  be 
permitted  to  contract  accordingly.  But  it 
is  insisted  that  this  will  impose  a  heavy 
burden  on  the  vendee  of  the  land  by  de- 
feating for  an  indefinite  period  of  time  the 
culture  and  improvement  of  the  soil.  If 
so,  it  will  be  a  burden  that  he  knowingly 
and  voluntarily  assumes.  However,  we  ap- 
prehend that  in  the  great  majority  of  case* 
the  burden  will  be  more  imaginary  than 
real,  for  ordinarily  the  fact  that  the  timber 
may  be  stolen,  or  may  be  destroyed  by  de- 
cay, by  storm,  or  by  fire,  or  may  be  lost  in 
some  other  way,  will  be  a  sufficient  incen- 
tive to  the  owner  not  to  postpone  indefinite- 
ly ita  severanoe  from  the  soil. 

Our  conclusion  then  is  that,  where  the 
grantor  in  a  deed  conveying  land  reserves 
the  timber  on  a  specified  part  of  the  land, 
and  the  deed  is  silent  as  to  the  time  of  re- 
moval, and  there  is  nothing  in  the  ether 
stipulations  of  the  contract,  or  in  the  situa- 
tion of  the  parties  or  the  circumstances 
surrounding  them  at  the  time  the  contract 
is  executed,  to  show  that  a  seven^  of  the 
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timber  from  the  soil  was  contemplated,  the 
title  to  all  timber  then  standing  on  the  land 
specified  remains  in  the  grantor,  and  is  not 
lost  or  defeated  by  his  failure  to  cut  and 
remove  the  timber  within  a  reaBonable  time. 
Judgment  affirmed. 

Hobson,  Ch.  J.,  and  Nann  and  Winn, 
JJ.,  disaentlng. 

A  petition  for  rehearing  having  been 
filed,  Lasatng,  J.,  on  May  31>  1912,  handed 
down  the  following  napoDM  (148  Ky.  670, 
147  S.  W.  42)  : 

For  original  opinion  in  this  case,  lee 
146  Ky.  305,  ante,  878,  142  S.  W.  394. 

It  is  most  earnestly  urged  that  the  court 
is  in  error  in  holding  that  a  vendor  has 
more  than  a  reasonable  time  within  which 
to  cut  and  remove  from  the  soil  the  timber 
which  be  has  reserved.  Upon  consideration, 
we  adhere  to  the  rulings  expressed  in  the 
opinion. 

It  is  also  suggested  that  the  rights  of 
the  parties,  under  the  opinion,  are  not 
clearly  defined,  and  much  room  is  left  for 
contention  in  determining  what  timber  may 
be  taken  from  the  land  by  the  representa- 
tives of  Phillips,  the  original  grantor.  Web- 
ster defines  "timber"  to  be:  "Lumber  used 
in  building,  carpentry,  etc."  It  is  imma- 
terial  whether  the  timber  is  cut  and  sea- 
soned, or  in  the  tree.  This  is  the  meaning 
usually  given  the  term  in  its  commonly 
accepted  use.  It  is  so  understood  by  lum- 
bermen and  timbermen.  Saplings  and  un- 
dergrowth are  not  covered  by  the  term 
"timber."  Hence  the  vendor,  in  reserving 
to  himself  the  tijnber  growing  upon  cer- 
tain lands,  retained  the  title  to  all  of  the 
trees  standing  thereon  that  were  then  of  a 
size  suitable  to  make  lumber;  and  any  sap- 
lings or  undergrowth  then  growing  upon  the 
land  that  were  not  of  a  size  suitable  to 
make  lumber,  or  that  have  since  grown, 
were  not  reserved,  and  pass,  under  the  con- 
veyance, to  the  vendee.  The  rights  of  the 
parties,  under  the  contract,  must  be  deter- 
mined by  conditions  as  they  then  were, 
rather  than  as  they  now  are.  In  removing 
the  timber,  the  representatives  of  the  vendor 
must,  at  their  peril,  see  to  it  that  they  take 
only  such  timber  as  was  reserved. 

Lastly,  it  is  urged  that  the  reservation 
in  the  deed  was  personal  to  the  vendor ;  and, 
the  right  to  remove  the  timber  not  having 
been  exercised  by  him  in  his  lifetinv,  his 
right  cannot  now  be  asserted  by  his  -beira. 
To  this  argument,  we  cannot  agree.  The 
timber  which  he  reserved  belonged  to  him, 
as  much  so  as  did  any  other  property  owned 
by  him;  and,  at  his  death,  it  passed,  as  his 
other  property,  to  his  heirs  at  law, 

Petition  overruled.  « 
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R.  STAN8BUKY  WIMBROW  efc  aL,  Trad- 
ing as  Petey  Manufacturing  Company. 
Appts., 

V. 

UANUUS  K.  MORRIS.  . 
(118  Md.  91,  84  Atl.  238.) 

B^levln  —  demand  —  necessity. 

1.  No  demand  is  necessary  to  sustain  an 
action  of  replevin  in  the  detinet  for  prop- 
er^ to  whien  the  defendant  elainu  sbsolutf 

Evidence  —  Identity  of  timber  —  snfll- 

clenoy. 

2.  That  timber  which  was  claimed  under 
certain  deeds  is  of  the  requisite  size  to  meet 
the  demand  of  such  de^  sufficiently  ap- 
pears from  testimony  that  it  was  put  of 
the  timber  described  in  the  deeds. 

Tplal  —  Jury  —  Identitr  of  loss. 

3.  The  jury  must  pass  upon  the  suflkiency 
of  competent  evidence  to  identify  logs 
claimed  under  a  deed. 

Logs  —  reservation  of  title  —  explrsdon 
of  time  for  removal  *  effect. 

4.  Where  a  sale  of  timber  is  one  of  chat- 
tels, the  mere  failure  to  remove  from  the 
land  within  the  time  specified  for  ingress 
and  egress  logs  which  have  been  cut  under 
a  reservation  of  title  in  a  sale  of  the  real 
estate  will  not  forfeit  the  title. 

(March  17,  1912.) 


Ifote.  —  Effect  of  exptrotton  of  time  for 
removal  of  Umber. 

As  to  the  effect  of  contract  with  respect 
to  standing  timber  to  pass  title  to  the  SBm^ 
see  note  to  United  States  Coal  A  Oil  Co.  v. 
Harrison,  ante,  870. 

In<  that  note  the  point  discussed  wss  the 
somewhat  abstract  one  as  to  whether  the 
title  to  timber  had  passed  1^  the  contract 
in  question,  and  in  many  of  the  eases  in- 
cluded in  that  note  there  was  discaased 
as  Bubsidiarv  to  the  question  suggested  in 
the  title  to  the  note  the  further  question 
of  the  effect  of  the  expiration  of  the  time 
for  removal  trf  the  timber,  where  the  con- 
tract expressly  provided  a  fixed  time  witi- 
in  which  the  timber  was  to  be  removed. 
But  in  many  cases  of  this  character,  tiie 
effect  of  the  expiration  of  the  time  for  re- 
moval was  not  presented  or  discussed,  al- 
though indirectly  such  effect  may  be  implied 
from  the  ultimate  decision  in  the  esse. 
The  present  note  is  confined  strictly  t« 
the  question  of  the  effect  upon  the  n^btt 
of  the  parties  of  the  expiration  of  the  unie 
given  in  the  contract  for  the  removal  of  th* 
timber,  without  reference  to  the  eourf* 
position  as  to  the  passing  of  the  title. 

In  the  note  above  rSerred  to  will  be 
found  references  to  other  notes  in  this 
series,  discussing  various  questions  arising 
where  the  timMr  has  been  sold  the 
owner  of  the  land,  or  where  timber  has  bees 
reserved  by  the  grantee/of  the  land. 
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APPEAL  by  plaintiffs  inm  a  Judgment  of 
the  Circuit  Court  for  Wicomico  County 
in  defendant's  favor  in  an  action  brought 
to  recover  possession  of  certain  timber. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Ellegood,  Freenjr*  A  Wailn, 
for  appellants: 

The  exception  of  the  ttmbo*,  and  the  sale 
of  it  by  the  Powellville  Manufacturing  Co. 
to  the  plaintiffs,  was  a  sale  of  goods  to 
them,  and  the  UUe  never  vested  in  de- 
fendant. 

Smith  T.  Bryan,  S  Md.  141,  50  Am.  Dec 
104;  Leonard  v.  Medford,  86  Md.  66fl.  37 
LJLA.  449,  37  Atl.  869. 

The  plaintiffs,  in  whom  the  title  was 
vested,  did  not  forfeit  it  to  the  defendant, 
in  whom  it  never  was. 

Knickerbocker  L.  Ins.  Go.  t.  Norton,  90 


U.  S.  284,  24  L.  ed.  089;  Fhcenix  Mut.  L. 
Ins.  Co.  T.  Soster,  106  U.  S.  34,  27  L.  ed. 
67,  1  Sup.  Ct  B^.  18;  Hartford  life  An- 
nuity Ins.  Co.  V.  Unsell,  144  U.  S.  449,  36 
L.  ed.  500,  12  Sup.  Ct  Rep.  671;  Halstead 
T.  Jeasup,  150  Ind.  85,  49  N.  E.  821;  Hicki 
V.  Smith,  77  Wis.  146,  46  N.  W.  133;  C.  W. 
Zimmerman  Mfg.  Co.  v.  DaSSn,  149  Ala.  380, 
9  L.RjL(N.S.)  663,  123  Am.  St.  Eep.  68,  42 
So.  868;  Plumer  v.  Prescott.  43  N.  H.  277; 
Bunn  V.  Valley  Lumber  Co.  61  Wis.  376,  8 
N.  W.  232;  Irons  v.  Webb,  41  N.  J.  L. 
203,  32  Am.  Rep.  198;  Kdlam  T.  McKtnitry, 
69  N.  Y.  266. 

Messrs.  John  H.  Handy  and  Joaepli  li. 
Bailey,  for  appdlee: 

Removal  of  the  timber  within  the  stipu- 
IMed  time  la  necessary  to  perfect  the  title 
to  it  in  tiie  grantee  of  the  right  to  cut 


It  is  ■very  difficult  to  harmonize  the 
cases  dealing  with  contracts  involving  the 
sale  of  standing  timber  or  with  deeds  in 
which  the  timber  has  been  reserved  by  the 
grantor.  This  is  due  rather  to  the  various 
forms  of  contracts  used  than  to  the  prin- 
ciples of  law  involved.  A  very  good  state- 
ment of  the  difficulties  met  is  found  in  the 
following  quotation  from  an  Arkansas  case: 
"The  question  has  been  many  times  con- 
sidered by  the  courts  of  other  states,  and 
there  is  great  conflict  and  some  confusion 
in  the  decisions.-  The  latter  has  largely 
arisen  because  each  decision  is  to  a  great 
extent  based  upon  its  own  peculiar  facts, 
and  the  courts  have  not  always  been  apt 
in  citing  decisions  upon  which  tlielr  opin- 
ions have  been  based.  Some  of  the  con- 
tracts considered  contained  other  stipula- 
titma  and  facta,  which  made  the  discussion 
of  the  general  principles  here  involved  un- 
necessary to  be  determined;  in  others  the 
decisions  were  placed  upm  the  evident  de- 
sign of  the  parties  to  the  contract  under 
examination  as  shown  by  the  particular 
expression  and  provisions  thereof."  Indiana 
&  A.  Lumber  &,  Mfg.  Co,  v.  Eldridce,  89  Ark.- 
361,  116  S.  W.  1173. 

No  attempt  has  been  made  to  distinguish 
between  contracts  involving  the  sale  of 
standing  timber  and  cases  involving  deeds 
wherein  the  timber  has  been  reserved  by 
the  grantor,  as  the  same  principles  of  law 
have  been  applied  to  both  situations. 

Thus,  in  Wait  v.  Baldwin,  60  Mich.  622, 
1  Am.  St.  Rep.  551,  27  N.  W.  697,  wherein 
timber  had  been  executed  and  reserved  from 
the  grant  of  land,  the  court  said  that  the 
grantor's  title  to  the  timber  arising  from 
the  exception  in  the  deed  was  of  the  same 
binding  effect  and  force  as  if  the  whole  es- 
tate had  been  granted  by  the  deed  and  the 
grantee  had  then  executed  a  deed  to  the 
plaintiff  ef  all  of  the  timber  upon  the  land. 

And  in  Erskine  v.  Savage,  06  Me.  57.  51 
AtL  242,  it  was  said  that  the  same  prin- 
ciples hold  where  the  wood  is  reserved  in 
a  deed  of  the  land  as  where  it  is  eraveyed 
by  a  contract  of  sale. 
47  IjJULiVA.) 


Rule  that  grantee's  rights  are  terminated 
by  expiration  of  time  given  for  removal. 

The  general  rule  is  that  the  sale  of  the 
timber  cm  a  certain  tract  of  land  to  be 
removed  within  a  given  length  of  time  la 
a  sale  of  only  so  much  timber  as  is  cut  and 
removed  witnin  that  time;  and  in  the  case 
of  timber  reserved  in  a  grant  of  the  land 
the  grantor  is  entitled  to  take  only  so  much 
timber  as  he  may  cut  and  remove  within  the 
time  specified.  It  is  to  be  observed  that  In 
some  of  these  cases,  the  view  is  taken 
that  the  title  did  not  pass,  while  the  major- 
i^  take  the  view  that  although  the  utle 
passed,  it  was  subject  to  defeasance  by 
failure  to  remove  the  timber  within  the  time 
specified.  This  rule  has  been  held,  either 
expressly  or  by  implication,  in  a  large  num- 
ber of  cases. 

Southern  Lumber  Go.  v.  Long,  182  Fed. 
82;  Morgan  v.  Perkins,  94  Ga.  353,  21  S.  E. 
674;  Baxter  v.  Mattox,  106  6a.  344,  32 
S.  E.  04;  Perkins  v.  Peterson,  110  Ga.  24, 
35  S.  K.  319;  Dickey  v.  Gray  Lumber  Co. 
127  Ga.  460.  66  S.  E.  481;  Baker  v.  Davis, 
127  Ga.  640,  67  S.  E.  62;  Sutton  v.  Gray 
Lumber  Co.  3  Ga.  App.  377,  60  8.  E.  2; 
Gray  Lumber  Co.  v.  Harris,  8  Ga.  App. 
70,  68  S.  E.  740;  Sanders  v.  Clark.  22  Iowa, 
275;  Morris  v.  Sanders,  19  Ky.  L.  Rep. 
1433,  43  S.  W.  733;  Chestnut  v.  Green,  120 
Ky.  385.  86  S.  W.  1122;  Jackson  v.  Hardin. 
27  Ky.  L.  Rep.  1110,  87  S.  W.  1119;  Bell 
Coun^  Land  .ft  Coal  Co.  v.  Moss,  39  Ky.  L. 
Rep.  6,  07  S.  W.  354;  Tavlor  Brown  Tim- 
ber Co.  V.  Wolf  Creek  Coal  Co.  32  Ky.  L. 
Rep.  1015,  107  S.  W.  733;  Ford  Lumber  A 
Mfg.  Co.  V.  Asher,  131  Ky.  798,  115  S.  W. 
790;  Ford  Lumber  &  Mfg.  Co.  v.  Cress, 
132  Ky.  317,  116  S.  W.  710;  Ford  Lumber 
Co.  V.  Cornett,  146  Ky.  457,  142  S.  W.  718; 
Sansom  v.  Edwards,  148  Ky.  503,  146  S.  W. 
1106;  Harrell  v.  Danks,  161  Ky.  71.  151 
S.  W.  13;  Begley  v.  Consolidated  Timber  Co. 
132  Ky.  465,  153  S.  W.  734;  Broussard  v. 
Verret,  43  La.  Ann.  029,  9  So.  906;  St. 
Louis  Cypress  Co.  v.  Thibodaux,  120  La. 
834.  45  So.  742;  Pease  v.  Oibion.  6  Me. 
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and  remove.  He  acquires  title  only  to  so 
much  timber  as  he  can  and  does  remove. 

C.  W.  Zimmerman  Mfg.  Co.  v.  Daffin,  149 
Ala.  380,  9  L.R.A.(N.S.)  663,  123  Am.  St. 
Rep.  68.  42  So.  858;  13  Am.  &  Eng.  Enc 
Law,  title  Logs  and  Lumber. 

Pearce,  J.,  delivered  the  opinion  of  the 

court: 

This  appeal  is  from  a  judgment  of  the 
circuit  court  for  Wicomico  county,  direct- 
ing a  verdict  in  favor  of  the  defendant  be- 
low, in  an  action  of  replevin  by  the  appel- 
lants for  certain  pine  saw  logs  and  pine 
trees  cut  down  and  lying  upon  land  be- 
onging,  at  the  time  the  suit  waB  instituted, 
to  the  appellee. 

81;  Howard  v.  Lincoln,  13  Me.  ]22;  Webber 
Proctor,  89  Me.  404,  36  Atl.  831 ;  Xoyes  t. 
Qoding,  104  Me.  453,  72  Atl.  181 ;  Kemble 
T.  Dresser,  1  Met.  271,  35  Am.  Dec.  304; 
Reed  V.  Merrifield,  10  Met.  155;  Kelson  v. 
Nelson,  6  Gray,  385;  White  v.  Foster,  102 
Mass.  376;  Perkins  v.  Stoekwell,  131  Mass. 
529;  Fletcher  v.  Livingston,  153  Mass.  388, 
26  N.  E.  1001;  Richards  v.  Tozer,  27  Mich. 
451;  Johnson  v.  Moore,  28  Mich.  3;  Haskell 
T.  Ayres,  S2  Mich.  03;  Wasey  t.  Mahoney,  55 
Mich.  194,  20  N.  W.  901;  Utley  v.  S.  N. 
Wilcox  Lumber  Co.  59  Mich.  263,  26  N.  W. 
488;  Williams  v.  Flood,  63  Mich.  487,  30 
N.  W.  93;  Oconto  Co.  v.  Lundquiat,  119 
Mich.  204,  77  N.  W.  950;  French  v.  Spar- 
row-Kroll  Lumber  Co.  135  Mich.  424,  97 
N.  W.  961 ;  Michigan  Iron  k  Land  Co.  v. 
Nester,  147  Mich.  699,  111  N.  W.  177; 
Wallace  v.  Kelly,  148  Mich.  336,  118  Am. 
St.  Rep.  580,  111  N.  W.  1049:  Newberry  v. 
Chicago  Lumbering  Co.  154  Mich.  84,  117 
N.  W.  592;  Dye  v.  East  Shore  Woodenware 
Co.  169  Mich.  78,  134  N.  W.  986;  Sullivan 
V.  Godkin,  172  Mich.  257,  137  N.  W.  521; 
Clark  V.  Ingram-Day  Lumber  Co.  90  Miss. 
479,  43  So.  813;  Hand  v.  FilUngame,  92 
Miss.  185,  46  So.  669;  Rowan  v.  Carleton, 
100  Miss.  177,  66  So.  329;  Hollensteiner  v. 
Missoula  Lumber  Co.  37  Mont.  278,  96  Pae. 
420;  Mclntyre  v.  Barnard,  1  Sandf.  Ch.  62; 
Boisaubin  v.  Reed,  2  Keyes,  323,  1  Abb. 
App.  Dee.  161;  Inderlied  v.  Whaley,  65 
Hun,  407,  20  N.  Y.  Supp.  183;  Kellam  v. 
McKinstry,  69  N.  Y.  264,  affirming  6  Hun, 
381;  McNeil  v.  Hall,  187  N.  Y.  549,  80  N. 
E.  1113,  affirming  without  opinion,  107  App. 
Div.  36,  94  N.  Y.  Supp.  920;  Decker  v. 
Hunt,  11  App.  Div.  821,  98  N.  Y.  Supp. 
174:  Bunch  v.  Elizabeth  City  Lumber  Co. 
134  N.  C.  116,  46  S.  E.  24;  Dennis  Simmons 
Lumber  Co.  v.  Corey,  140  N.  C.  462,  6 
L.R.A.(N.S.)  468,  53  S.  E.  300;  Ormand 
Min.  Co.  V.  Bessemer  Citv  Cotton  Mills,  143 
N.  C.  307,  65  S.  E.  700:  Midyette  v.  Grubbs, 
145  N.  C.  85,  13  L.R.A.(N.S.)  278,  58 
S.  E.  795;  Davis  v.  Frazier,  350  N.  C.  447, 
64  S.  E.  200;  Horntlial  v.  Howcott,  154 
N.  C.  228,  70  S.  E.  171;  Jenkins  v.  Mont- 
gomery Lumber  Co.  154  N.  C.  355,  70  S.  E. 
033;  Rountree  v.  Colin-Bock  Co.  158  N. 
C.  153,  73  S.  E.  796;  Frank  Hitch  Lumber 
47  L.R.A.(N.8.) 


The  appellants  claim  title  to  the  property 
replevied  upon  the  following  state  of  facts: 
James  E.  Ellegood,  as  trustee  under  a  de- 
cree of  court,  sold  the  land  upon  which  the 
.  trees  in  question  were  then  growing  to  the 
Powellville  Manufacturing  Company,  a  cor- 
poration;  but,  before  a  conveyance  was 
made  by  the  trustee  to  said  company,  it  had 
entered  into  an  agreement  with  Elijah  A. 
Perdue  for  the  sale  of  said  land  to  him,  re- 
serving to  itself  certain  described  timber 
standing  on  said  land.  Subsequently,  the 
trustee  united  with  the  said  company  in  a 
deed  of  said  land  to  said  Perdue,  conveying 
to  him  all  the  right  and  title  of  the  par- 
ties to  the  cause  in  which  the  trustee  had 
been  appointed  to  sell,  and  all  the  r^ht  and 

Co.  T.  Brown,  160  N.  C.  281,  76  S.  E.  714; 
Wilson  V.  Scarboro,  —  N.  C.  — ,  79  S.  E. 
811;  aark  v.  Guest,  54  Ohio  St.  298.  43 
N.  E.  862;  Anderson  v.  Miami  Lumber  Co. 
59  Or.  149,  116  Pac.  1056;  Saltonstall  ». 
Little,  90  Pa.  422,  35  Am.  Rep.  683 ;  Mahan 
V.  Clark,  219  Pa.  229,  68  Atl.  687,  12  Ann. 
Cas.  729 ;  Bennett  v.  Vinton  Lumber  Co.  28 
Pa.  Super.  Ct.  49S;  Hill  t.  E.  P.  Burton 
Lumber  Co.  90  S.  C.  178,  72  S.  E.  1085: 
Mengal  Box  Co.  v.  Moore,  114  Tenn.  596,  87 
S.  W.  415,  4  Ann.  Cas.  1047;  Carter  v. 
Clark  &.  B.  Lumber  Co.  —  Tex.  Civ.  App. 
— ,  149  S.  W.  278 ;  North  Texas  Lumber  Co. 
V.  McWhorter,  —  Tex.  Civ.  App.  — ,  156 
S.  W.  1152;  Strong  v.  Eddy,  40  Vt.  547; 
Preston  t.  Hill-Wilson  Shingle  Co.  50  Wash. 
377,  97  Pac.  293;  Lehtonen  v.  Marysville 
Water  &  P.  Co.  50  Wash.  359.  97  Pac.  292, 
second  appeal,  68  Wash.  86,  107  Pax.  878; 
Allen  ft  N.  Mill  Co.  v.  Vaughn,  67  Wash. 
163,  106  Pac.  622;  Belcher  v.  Kleeb,  59 
Wash.  166,  109  Pac.  708;  Null  v.  Elliott, 
52  W.  Va.  229,  43  S.  E.  173;  Adkins  v. 
Huff,  58  W.  Va.  645,  3  L.R.A.{N.S.)  649, 
52  S.  E.  773,  6  Ann.  Cas.  246;  Brown  v. 
Gray,  68  W.  Va.  555,  70  S.  E.  276;  Rich 
Zeilsdorff,  22  Wis.  644,  99  Am.  Dec.  81; 
Strasson  v.  Montgomery,  32  Wis.  52 ;  Golden 
V.  Glock.  67  Wis.  118,  46  Am.  Rep.  32,  IS 
N.  W.  12;  Peshtigo  Lumber  Co.  v.  Ellis. 
]22  Wis.  433,  100  N.  W.  834;  Breti  v.  R. 
Connor  Co.  140  Wis.  269,  122  N.  W.  717; 
Steinboff  v.  M'Rae,   13   Qnt.   Rep.  548; 
Johnston  T.  Shortreed,  12  Ont  Rep.  633. 

The  same  view  was  apparently  taken  in 
Boring  Lumber  Co.  v.  Roots,  49  Or.  569, 
90  Pac.  487,  but  the  case  seems  to  have  been 
decided  upon  other  grounds.  See  also  the 
same  case  on  subsequent  appeal.  60  Or.  29S, 
92  Pac.  811,  94  Pac.  182. 

So,  in  Ford  Lumber  &.  Mfg.  Co.  v.  Cre«>, 
132  Ky.  317,  116  S.  W.  710,  the  court  said: 
"The  rule  is  that  a  sale  of  standing  timber 
on  a  certain  tract  of  land,  to  be  moved  in 
a  given  length  of  time,  is  only  a  sale  of  so 
much  of  the  timber  as  is  moved  within  the 
time,  unless  on  account  of  some  act  of  God 
or  of  the  seller  the  purchaser  is  prevented 
from  moving  the  timber  within  the  tine 
given." 

Where  time  is  given  to  remove  tnes 
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title  of  tlH  Mid  eompanj  in  the  land  eold, 
and  described  in  said  deed,  with  the  follow- 
ing reservation:  "Roserring,  nevertheless, 
from  the  operation  of  this  deed,  to  the 
PowcUTille  Company,  all  the  pne  timber 
measnring  8  inches  and  over  in  diameter, 
at  the  height  of  6  inches  from  the  sur- 
face of  the  ground.  And  it  is  further  agreed 
that  the  said  Powellville  Manufacturing 
Comp&nj  is  to  have  the  right  of  ingress  and 
egress  for  the  term  of  eight  years  from 
January  1,  1903,  for  the  purpose  of  cutting 
and  taking  away  the  timber  hereby  re- 
■wved;  the  said  grantee  having  no  right  to 
cut  any  pine  timber  until  the  term  afore- 
said has  expired." 
On  October  3,  1903,  Perdue  and  wife  sold 

growing  on  land  they  must  be  removed 
within  the  time  stipulated.    St.  Louis  Cy- 

rress  Co.  v.  Thibodaux,  120  La.  834,  45  So. 
42. 

The  value  of  timber  left  uocut  on  the 
premises  by  the  purchaser  thereof  at  the 
expiration  of  the  time  fixed  for  the  cutting 
and  removal  cannot  be  set  up  in  recoupment 
in  an  action  by  the  seller  for  damages  for 
the  cutting  of  trees  not  within  the  contract. 
.Jenkins  v.  Montgomery  Lumber  Co.  154  N. 
C.  355,  70  S.  E.  033. 

In  some  Michigan  cases  it  has  been  held 
that  the  grantee  will  lose  all  of  his  rights 
in  the  timber  by  failing  to  remove  it  within 
the  time  specified,  but  the  forfeiture  may  be 
waived  by  the  grantor  by  parol.  Wallace 
v.  Kelly,  148  Mich.  336,  118  Am.  St.  Rep. 
580,  111  N.  W.  1049;  .Newberry  v.  Chicago 
Lumbering  Co.  164  Mich.  84,  117  N.  W.  592. 

Under  a  contract  for  the  sale  of  timber 
wliereby  the  vendee  has  a  certain  fixed  pe- 
riod* wherein  to  remove  the  timber,  he  does  . 
not  lose  his  right  to  the  timber  before  the 
expiration  of  the  period  by  abandoning  the 
contract.  Sanaom  v.  Edwards,  148  Ky.  603, 
146  8.  W.  1100. 

And  in  Wiley  v.  Broaddus  &>  L  Lumber 
Co.  156  N.  C.  210,  72  S.  E.  305,  the  court 
said :  "When  one  has  bought  and  paid  for 
a  lot  of  growing  timber,  and  same  has  been 
conveyed  him,  with  the  privilege  of  removal 
within  a  given  time,  the  contract  as  to  the 
removal  is  so  far  unilateral  that  the  pur- 
chaser is  not  obligated  to  cut  and  remove  the 
timber.  If  he  fails  to  do  so  within  the  time, 
his  right  or  estate  therein  is  forfeited,  and 
inures,  as  a  rule,  to  the  owner  of  the  land." 

The  vendee  of  enough  trees  to  make  100,- 
000  feet  of  timber  loses  all  of  hie  righ^ 
thereto  if  it  is  not  removed  within  the  time 
specified.  Lockeshan  v.  Miller,  16  Ky.  L. 
Rep.  65. 

In  De  Goosh  v.  Baldwin,  85  Vt.  312,  82 
AtL  182,  the  court  went  no  further  than  to 
aay  that  the  vendee  who  went  upon  the 
premises  to  remove  timber  after  the  ex- 
piration of  the  time  fixed  by  the  contract 
was  guilty  of  a  trespass. 

In  Oreen  v.  Bennett,  23  Mich.  464,  it 
was  held  that  the  vendee  of  certain  timber 
mmld  maintain  an  action  in  trover  for  tim- 
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and  conveyed  the  same  land  to  Manlius  S, 

Morris,  the  defendant,  reserving,  however, 
to  the  Powellville  Company  all  the  timber 
reserved  in  the  deed  above  mentioned;  the 
language  of  the  first  reservation  b^g  re- 
peated in  the  deed  last  mentioned. 

In  March,  1006,  the  Powellville  Company,  * 
by  an  agreement  in  writing,  sold  all  the 
timber  so  reserved  to  it  to  the  appellants, 
co-partners  trading  as  the  Petey  Manufac- 
turing Company,  "with  free  ingress  and 
egress  for  the  purpose  of  cutting,  hauling, 
or  removing  the  said  timber  and  lumber; 
.  .  .  the  said  party  of  the  second  part, 
its  successors,  or  assigns  to  have  until  Jan- 
uary 31,  1909,  within  which  to  cut  and  re- 
move said  timber;"  and  on  March  4,  1008, 

ber  which  the  vendor  removed  after  the 
expiration  of  the  time  fixed  for  the  remov- 
al in  the  contract  of  sale,  where  the  vendor 
had  sued  the  vendee  and  recovered  for  his 
failure  to  clear  the  land  and  to  pile  the 
brush  in  accordance  with  the  terms  of  the 
contract.  The  court  said :  "If  the  contract 
is  to  be  construed  as  making  an  absolute 
sale,  then  the  wood  and  timber  remained  the 
property  of  the  purchaser  (plaintiff  below), 
though  not  removed  within  the  times  pro- 
vided; and  the  taking  and  removal  of  the 
wood  by  the  vendor  (defendant  below)  con- 
stituted a  wrongful  conversion  for  which  the 
purchaser  had  a  clear  right  of  action; 
though  he  would  have  been  liable  to  the 
vendor  for  a  breach  of  the  covenant  to  re- 
move within  the  times  agreed.  But  if  the 
sale  was,  by  the  contract,  conditional,  and 
the  provisions  for  the  removal  within  the 
specified  periods  in  the  nature  of  a  con- 
dition, instead  of  a  covenant,  then  the  pur- 
chaser, if  the  vendor  should  insist  upon  the 
condition,  would  lose  all  right  to  the  wood 
and  timber  not  removed  within  the  time; 
and  the  vendor  would  have  the  right  to  in- 
sist upon  this  breach  of  the  condition,  and 
hold  toe  wood  not  thus  removed:  and  this 
would  constitute  his  only  security  against, 
and  his  only  remedy  for,  the  failure  of  the 
purchaser  to  perform  the  condition  by  re- 
moving the  wood  within  the  time;  for  if 
the  provision  as  to  the  time  of  r«noval 
constituted  a  condition  to  the  sale,  then 
it  was  not  a  covenant  upon  which  the 
vendor  could  bring  an  action  for  damages 
at  the  same  time  that  he  insists  upon  its 
forfeiture  as  a  condition,  and  holds  the  wood 
and  timber  upon  that  ground.  If  a  con* 
dition,  it  was  one  which  the  vendor  might 
waive;  and  by  claiming  and  receiving  from 
the  purchaser  the  damages  for  the  failure 
to  remove  them  In  time,  he  clearfy  waived 
the  condition,  and  left  the  wood  and  timber 
as  the  property  of  the  purchaser,  to  be  re- 
moved within  a  reasonable  time." 

This  rule  has  been  modified  in  some  eases 
where  the  grantee  was  hindered  in  his  re- 
moval of  the  timber  by  tiia  acts  of  tiie 
grantor. 

Thus,  where  the  contract  for  the  sale  of 
the  cedar  timber  on  a  tract  required  it  to 
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bj  mnotfaer  agreemeut  in  writing,  the  time 
for  that  purpose  vai  extended  until  Jan- 
uary 1,  1911. 

It  was  testified  by  one  of  the  plaintifTs, 
without  contradiction,  "that  the  timber  de- 
,  scribed  in  the  replevin  proceedings  was  a 
part  of  the  timber  described  in  the  said 
deeds  and  agreements,  and  was  all  cut  into 
logs  upon'  the  said  land  and  ready  to  be 
hauled  off  the  same  to  the  mill  of  the  plain- 
tiffs before  January  1,  1811;  that  the  last 
of  it  was  cut  about  December  23,  1910,  but 
that  he  had  been  unable  to  remove  it  all 
before  January  1,  1911,  and  that  on  Jan- 
uary 4,  1911,  he  went  upon  the  land  of  the 
defendant,  and  hauled  off  one  load  of  said 
timber,  and  thereupon,  the  defendant  noti- 
fied the  plaintiffs  not  to  haul  or  remove  any 

be  cut  within  a  fixed  time,  but  not  to  be 
cut  before  the  pine  timber  on  the  tract  had 
been  cut,  the  grantor  cannot  enforce  a 
forfdture  of  the  cedar  timber  where  he  had 
failed  to  remove  the  pine  timber  within  the 
time  limit.  Small  v.  Robai^,  132  Mich. 
366,  93  N.  W.  874. 

So,  where  the  grantee  from  a  tribe  of 
Indians  of  certain  timber  which  was  to  be 
removed  within  fifteen  years  was  delayed 
nearly  five  years  in  commencing  the  cut- 
tinff  by  reason  of  a  suit  brought  by  the 
United  States  in  behalf  of  the  Indians,  he 
is  entitled  to  remove  all  of  the  timber  cut 
during  the  fifteen  years  within  a  reasonable 
time  thereafter.  United  States  v.  W.  T. 
Mason  Lumber  Co.  172  Fed.  714. 

In  a  number  of  cases  the  right  of  removal 
is  terminated  at  the  expiration  of  the  time 
fixed  in  the  contract  by  the  express  agree- 
ment of  the  partiea. 

Lewis  T.  Parrott  Lumber  Co.  119  Ga. 
476,  46  S.  E.  647;  Johnson  v.  Truitt,  122 
Ga,-  327,  50  8.  E.  135;  Monroe  v.  Bowen, 
26  Mich.  523;  Gamble"  V.  Gates,  92  Mich. 
610,  52  K.  W.  941,  second  appeal,  97  Mich. 
466,  56  N.  W.  866;  Prentiss  v.  Ross,  96 
Mich.  83,  66  N.  W.  613;  Hall  v.  Eastman, 
G.  &  Co.  89  Miss.  588,  110  Am.  St.  Rep. 
700,  43  So.  2;  Anderson  v.  Miami  Lumber 
Co.  09  Or.  149,  116  Fac.  1056;  Heybroolc  v. 
Beard,  —  Wash.  — ,  135  Pac.  626. 

Even  in  those  jurisdictions  holding  that 
the  rights  of  the  grantee  are  not  terminated 
by  the  expiration  of  the  time  specified  in 
the  contract,  the  parties  may,  by  the  ex- 
press terms  of  the  contract,  provide  that 
the  rights  of  the  grantee  shall  be  terminated 
bv  the  expiration  of  the  time  limit.  Har- 
ris T.  Free,  6  Ala.  App.  113,  60  So.  423. 


Cutting  aa  a  removaL 

Fn  the  great  majority  of  the  cases  cited 
In  the  list  set  out  in  the  preceding  sub- 
division of  this  note  the  rule  was  stated  in 
general  terms,  and  no  distinction  was  made 
between  timber  which  was  standing  at  the 
expiration  of  the  time,  and  timber  wnich  had 
been  cut.  But  in  some  Jnriwiictiona  hold- 
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more  of  said  timber;  and  that  the  plaintiffs 
thereupon  sued  out  the  writ  of  replevin." 

The  pleas  were  now  txpit  and  property  in 
defendant,  upon  which  issues  were  joined, 
and  the  case  was  tried  before  the  court, 
without  a  jury. 

The  defendant's  first  contention  is  that 
the  case  was  properly  withdrawn  from  the 
jury,  because  there  was  no  evidence  of  de- 
mand by  plaintiffs  before  the  writ  issued. 
It  is  true  that  the  general  rule  requires  m 
demand  to  be  made  before  an  action  of  re- 
plevin in  the  detinet  (as  this  is)  can  be 
brought.  "But  when  the  plaintiff  claims 
the  ownership  of  the  property,  with  the  rij^t 
of  possession  as  incident  to  that  ownenbip, 
and  the  defendant's  claim  of  right  ia  pre- 
cisely the  same,  no  donand  is  neeeasuy.** 

ing  that  the  grantee  loses  all  of  his  rights 
in  the  timber  by  failure  to  cut  and  remove 
it  within  the  specified  time,  it  has  amne- 
timea  been  held  that  actual  physical  re- 
moval of  the  timber  from  the  tract  la  not 
neceesaiy,  but  the  mere  felling  of  the  Umber 
is  a  sufficient  removal. 

Indiima  &  A.  Lumber  ft  Mfg.  Co.  t. 
Eldridge,  89  Arlt.  361,  116  S.  W.  1173; 
Griffin  v.  Anderson-Tully  Co.  91  Ark.  292. 
134  Am.  St.  Rep.  73,  121  S.  W.  297;  Jones 
V.  Graham,  —  (3a.  — •,  80  S.  E.  7 ;  Erakine 
V.  Savage,  06  Me.  57,  51  Atl.  242;  Macomber 
V.  Detroit,  L,  ,ft  N.  R,  Co.  108  Mich.  491, 
32  L.R.A.  102,  62  Am.  St.  Rep.  713,  66 
N.  W.  376;  Hodges  v.  Buell,  134  Mich.  162, 
95  N.  W.  1078;  Hieka  v.  Smith,  77  Wis. 
146,  46  N.  W.  133. 

Failure  to  .remove  logs  after  th^  are 
cut,  within  the  time  named  in  the  con- 
tract for  the  sale  and  removal  of  the  tim- 
ber, does  not  forfeit  the  title  to  tiie  Ion  in 

guestion.   Macomber  v.  Detroit,  L.  ft  N.  R. 
o.   108   Mich.   491,   32   L.R.A.   102,  62 
Am.  St.  Rep.  713,  66  N.  W.  376.   Tlie  court 
said  that  this  was  the  first  case  in  Mich- 
igan wherein  the  effect  of  the  actual  cut- 
ting within  the  time  limit  had  arisen.  In 
this  case  the  court  speaks  of  trees  being 
"manufactured   into  saw   logs."     But  in 
Hodges  V.  Buell,  134  Mich.  162,  95  K.  W. 
1078,  the  court  said:    "It  is  equallv  tktr 
that  all  of  the  timber  severed  from  tbt  soil 
by  the  defendants  was   removed  though 
still  upon  the  premises,  and  belonged  to 
them,  for  we  think  no  distinction  should  be 
drawn  as  to  such  timber  before  and  after 
it  was  cut  up  into  saw  logs.   It  was  enough 
if  the  defendajtts  severed  standing  timber 
from  the  soil  or  put  work  upon  down  tim- 
ber, thereby  taking  it  into  their  possessioo. 
Indeed,  we  see  no  reason  for  saying  that 
th^  were  not  entitled  to  treat  all  down 
timber  severed  from  the  soil  as  remond 
whether  they  had  put  work  upon  it  or  not" 
So,  in  Erskine  v.  Savage,  96  Me.  57,  61 
Atl.  242,  it  was  held  that  the  grantee  don 
not  lose  his  right  to  timber  wbicli  was 
actually  cut,  but  not  removed,  before 
expiration  of  the  time  limit. 

In  other  easea,  howev^r^it  ia  mrmiy 
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Cobbqr.  RcpleviM,  |  447.  "Whm  th«  de- 
fendut  plaadt  ownenhip  in  biniieU  [aa  he 
doea  here],  he  cannot  defeat  a  recovery  un- 
der the  pretenae  thai  he  would  have  aur- 
renderad  the  property,  if  demud  had  been 
made."  Id.  |  448.  Horria,  Raplcrrin,  §g 
7,  8.  Where  eircumstaneea  ^ow  that  a  dc* 
mand  would  have  been  unavailing,  no  de- 
mand IB  neceeeary.  Howard  v.  Braun,  14 
S.  D.  S79.  86  N.  W.  635;  Baper  t.  Harrison, 
37  Emn.  243,  15  Pae.  219;  Pringle  v.  PhU- 
lips,  5  Sandf.  161.  The  circumataneea  of 
this  case,  and  the  defendant's  j^ea  of  prop- 
erty in  htnudf,  preclude  any  idea  tlutt  he 
would  have  heed^  a  demand. 

The  next  eontention  of  the  defendant  was 
that  there  was  no  evidence  identifying  the 
timber  replevied  aa  that  which  the  plain- 
held  tliat  something  more  than  tiie  mere 
felling  <rf  the  trees  is  necesswry  to  conatd- 
tute  a  removal. 

Thus,  in  Anderson  v.  Miami  Lumber  Co. 
09  Or.  149,  116  Pae.  1066,  the  court  said: 
"It  is  claimed  that  the  cutting  of  these 
trees  and  severing  them  from  'the  soil  con- 
stituted a  technical  'removal  from  the  prem- 
ises,' and  that  the  defendants  had  a  rea- 
sonable time  after  the  expiration  of  the 
grant  to  actually  remove  tncm.  The  very 
statement  of  the  proposition  involves  a 
contradiction.  If  the  timber  was  removed 
by  the  act  of  cutting,  then  it  was  removed, 
and  no  further  act  was  required.  To  say 
thai  it  was  removed  as  a  matter  of  law, 
and  that  defendants  had  a  right  to  enter 
upon  the  premises,  after  the  expiration  of 
the  time  umit  set  in  the  deed,  and  there- 
after  to  remove  it,  as  a  matter  of  fact  in- 
volvBS  a  degree  of  legal  metaphysics  which 
we  are  unable  to  attain.  If  trees  which 
have  been  cut  down  and  which  lie  undis- 
turbed at  the  foot  of  the  stumps  are  tim- 
ber, or  If  the  same  trees,  which  have  been 
cut  into  saw  logs  and  which  are  left  lying 
where  they  fell,  are  timber,  then  it  follows 
from  a  necessary,  usual,  and  common-sense 
definition  of  the  term,  'removal  from  the 
premises,'  that  tbey  could  not  be,  in  a  legal 
sense,  removed,  while  they  were,  in  fact, 
remaining  physically  on  the  premises." 

And  in  Clark  v.  Ingram-Day  Lumber  Co. 
90  Miss.  479,  43  So.  813,  the  court  said: 
"If  the  parties  had  intended  that  the  grantee 
under  this  contract  should  have  any  rights 
additional  to  those  which  are  granted  in 
the  etmtouit, — that  is  to  say,  if  it  was  in- 
tended that  they  should  have  three  years 
within  which  to  cut  the  timber,  and  an  ad- 
ditional time  in  which  to  remove  it  from 
the  premises, — nothing  would  have  been 
easier  than  for  the  parties  to  have  put  this 
in  the  contract;  and,  since  they  have  not 
done  so,  we  cannot  say  that  the  parties  in- 
tended that  the  grantee  should  be  limited 
to  three  years  onfy  as  to  the  time  in  which 
he  shall  eui  down  the  timber,  and  shall 
have  an  additional  time  in  which  to  remove 
timber  cut  from  the  premises.  To  do  this 
would  be  to  make  a  new  contract  and  to 
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tiffs  were  utitled  to  take  under  the  deeds 
and  agreements  offend  in  evidencef — that 
is,  that  it  was  cut  from  the  land  described  in 
the  said  deeds  and  agreanmt,  and  that  ii 
was  8  inches  across  the  stiunp  6  inches 
above  the  ground, — ^but  wa  cannot  agree  to 
this.  The  witness  Wimbrow  testified  that 
he  was  in  charge  of  the  catting  and  hauling 
of  the  timber  on  the  land  described  in  the 
deeds  and  agreements;  "that  the  timber  de- 
scribed in  the  replevin  proceedings  was  a 
part  of  the  timber  described  in  the  deeds 
and  agreements."  This  could  not  be  so,  un- 
less it  was  8  inches  across  the  stump  8 
indies  above  the  ground.  He  also  testified 
that  "it  was  all  cut  into  logs  upon  the  said 
land  and  ready  to  be  hauled  off  of  the  same 
to  the  plaintiffs'  mill  before  January  1, 

disr^^ard  the  agreement  which  the  parties 
have  actually  made." 

So,  also,  in  Belcher  v.  Kleeb,  59  Wash. 
166,  109  Fac  798,  it  was  held  that  ^he 
grantee  of  timber  had  no  right  to  remove 
it  after  the  expiration  of  the  contract 
period. 

And  in  Bowan  v.  Carleton,  100  Miss.  177, 
66  So.  329,  it  was  held  that  where  logs, 
taken  from  the  vendor's  land  after  the  ex- 
piration of  the  time  limit  for  cutting  the 
same,  had  beea  mingled  with  other  logs, 
the  burden  was  not  upon  the  vendor  to 
prove  which  were  his  logs. 

So,  too,  in  Frank  Hitch  Lumber  Co.  v. 
Brown,  260  N.  C.  281.  76  S.  E.  714,  it  was 
held  that  even  if  the  timber  had  been  cut 
during  the  continuation  of  the  time  limit, 
it  would  belong  to  the  owner  Of  the  land 
if  left  thereon  after  the  expiration  of  the 
time. 

And  in  Saltonstall  v.  Little,  90  Vt^.  42S. 
36  Am.  Rep.  683,  It  was  held  that  both  tiie 
right  of  entry  and  the  right  of  property 
was  terminated  by  tiie  expiration  of.  the 
contract  period. 

So,  in  Mengal  Box  Co.  v.  Moore,  114  Tenn. 
596,  87  S.  W.  416,  4  Ann.  Cas.  1047,  where 
the  contract  of  sale  was  in  the  form  of  a 
permission  to  enter  and  cut  and  fell  the 
trees,  it  was  held  that  the  purchaser  had  no 
right  to  timber  which  had  been  felled  be- 
fore the  expiration  of  the  time,  but  not 
removed. 

So.  in  Allen  k  N.  Mill  Co.  v.  Vaughn,  57 
Wash.  163,  106  Pac.  622,  it  was  held  that 
the  grantee  of  timber  is  not  in  any  way 
benefited  in  cutting  the  timber  down  and 
cumbering  the  ground  with  fallen  trees. 

Again,  it  has  been  held  that  a  removal 
from  one  part  of  the  tract  to  another  is  a 
sufficient  removal. 

Thus,  removal  of  the  timber  to  the  bank 
of  a  navigable  river  within  the  stipulated 
time  is  a  sufficient  removal,  although  it  was 
floated  down  the  river  after  the  expiration 
of  the  time,  and  the  river  bank  was  on  the 
same  tract  as  the  standing  timber.  Plum- 
mer  v.  Keeves,  83  Ark.  10,  102  S.  W.  376. 

So,  timber  which  had  been  cut  and  removed 
with  the  consent  of  the  grantor  to  another 
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1911;  that  the  last  of  it  wai  cut  about 
December  23,  1010,  and  that  the  loga  in  dis- 
pute were  on  the  said  land  of  the  defendant 
on  January  1,  1911,  but  he  was  unable  fo 
haul  them  until  January  4,  1911,  when  he 
went  upon  said  land  and  hauled  one  load  of 
logs,  when  defendant  forbade  him  to  haul 
any  more;  and  that  the  plaintiffs  then  sued 
out  this  replevin." 

Even  if  this  teBtimony  were  conceded  to 
be  inconclusive,  yet,  being  derived  from  a 
legal  source,  and  being  pertinent  to  the  is- 
sue, the  jury  was  the  proper  tribunal  to 
pass  upon  it.  Wetherall  v.  Garrett,  28  Md. 
4fi0.  Before  the  court  eould,  on  that  ground, 
have  granted  an  instruction  that  the  plain- 
tiff was  not  entitled  to  recover,  it  must  have 
assumed  the  untruth  of  all  Wimbrow's  testi- 


portion  of  the  farm  is  not  forfeited  by  the 
expiration  of  the  time  limit.  Watson  v. 
Gross.  112  Mo.  App.  015,  87  S.  W.  104. 

And  logs  carried  from  where  they  were 
cut  to  the  yard  of  the  mills  erected  by  the 
vendee  are  not  forfeited  by  the  expiration 
of  the  time  limit.  Lancaster  v.  Roth,  — 
Tex.  Civ.  App.  — ,  1S6  S.  W.  597. 

Where  timber  is  manufactured  into  *Qum- 
ber." 

It  seems  to  be  the  rule  even  in  those 
jurisdictions  which  hold  that  all  the  rights 
of  the  parties  to  the  timber  terminated  at 
the  expiration  of  the  time  limit,  if  the 
timber  is  manufactured  into  lumber  the 
owner  of  the  timber  does  not  lose  his  right 
thereto  by  the  expiration  of  the  time  limit. 

Thus,  in  Johnson  v.  Truitt,  122  Ga.  327, 
SO  8.  E.  135,  it  was  held  that  there  where 
the  timber  was  cut  into  "cross-ties"  the 
title  was  in  the  grantee,  and  the  expiration 
of  the  time  limit  for  the  cutting  of  the  tim- 
ber did  not  affect  It;  and  this  was  true  al- 
though by  the  express  terms  of  the  con- 
tract the  rights  in  the  timber  reverted  to 
the  grantor  at  the  expiration  of  the  period. 

And  in  Golden  v.  Glock,  57  Wis.  118,  46 
Am.  Rep.  32,  15  N.  W.  12,  it  was  held  that 
tlie  grantee  of  timber  would  not  lose  his 
rights  to  the  timber  by  expiration  of  the 
contract  period,  where  it  had  been  manu- 
factured into  stave  bolts. 

Where  the  timber  ia  manufactured  into 
lumber  the  vendee  does  not  lose  his  right 
by  failure  to  remove.  Mahan  v.  Clark, 
219  Pa.  220,  68  Atl.  667,  12  Ann.  Cas.  729. 

The  expiration  of  the  time  limit  does  not 
terminate  the  rights  of  the  grantee  in  tim- 
ber already  worked  up  into  railroad  ties. 
Hubbard  v.  Burton,  75  Mo.  65. 

Trespass  will  not  lie  for  timber  cut  and 
manufactured  into  ties  before  the  expiration 
of  the  time  limit,  but  removed  after.  Rich- 
mond Land  Co.  v.  Watson,  129  Mo.  App.  554, 
107  S.  W.  1045. 

So,  in  Butler  v.  McPherson,  95  Miss.  635, 
49  So.  527,  the  court  held  that  while  the  ex- 
piration of  the  time  limit  terminated  all 
of  the  grantee's  rights  to  standing  timber 
47  LJl.A.(N.S.) 


mony  tending  to  identify  thm  timber,  and  alt 
inferences  of  fact  fairly  dedncible  there- 
from (Leopard  v.  Chesapeake  &  O.  Canal 
Co.  1  Gill,  222) ;  and  the  instruction  given 
could  not  have  been  luroperly  granted  on 
that  ground. 

The  final  contention  of  the  defendant  is 
that  all  right  and  title  of  the  plaintiffs  in 
and  to  the  timber  described  in  the  said 
deeds  and  agreements,  whether  then  at- 
tached to  the  soil,  or  severed  and  worked 
into  logs  and  remaining  on  the  land  on 
January  1,  1911,  was  on  that  date  forfeited, 
under  the  express  terms  of  said  deeds  and 
agreements,  to  the  appellee  as  owner  <rf  the 
land  upon  which  said  timber  was  grown, 
notwithstanding  that  the  purchase  pnoe  of 
said  timber  had  been  fully  paid,  and  not- 

or  to  timber  lying  in  its  natural  state  upon 
the  land,  this  rule  did  not  apply  where  the 
timber  had  been  manufactured  into  lumber, 
such  as  railroad  tiea. 

But  saw  logs  are  not  manufactured  arti- 
cles within  this  rule.  Rowan  v.  Carletoo. 
100  Miss.  177,  56  So.  329. 

In  Hicks  v.  Smith,  77  Wis.  146,  46  X. 
W.  133,  the  court  said  that  it  was  the  sev- 
erance of  the  trees  from  the  soil,  and  not 
the  manufacture  into  lumber,  that  was  ma- 
terial. The  court  said:  "They  are  no 
longer  a  part  of  the  land,  and  are  not  real 
property,  and  therefore  must  be  personal 
property.  Manufacturing  tlie  timber,  after 
it  IS  cut  down,  into  any  form  ia  no  part 
of  the  act  of  its  severance  from  the  land. 
It  is  personal  property,  because  it  is  'sev- 
ered from  the  eoit.*  The  sap  can  no  longer 
go  up  into  the  tree  from  the  soil,  as  some 
writers  say."  See  also  Hodges  v.  Buell,  134 
Mich.  162,  95  N.  W.  1078,  as  quoted  in  the 
preceding  subdivision. 


Rule  that  grantee's  rights  are  not  t«ini- 
nated  by  expiration  of  time  limit. 

In  a  number  of  jurisdictions  it  is  the 
rule  that  the  grantee's  rights  are  not  ter- 
minated by  the  expiration  of  the  time  limit 
for  the  removal  of  the  timber,  although  his 
right  of  entry  upon  the  land  may  be. 

In  Alabama  the  rule  is  that  while  the 
expiration  of  the  stipulated  period  may 
terminate  the  right  of  the  grantee  to  enter 
upon  the  land  for  the  purpose  of  removing 
the  timber,  yet  it  does  not  forfeit  the 
grantee's  interests  therein.  C.  W.  Zim- 
merman Mfg.  Co.  V.  DaHitt,  149  Ala.  380.  9 
L.B^.(K.8.}  663,  123  Am.  St.  Rep.  5S.  42 
So.  858;  Mt.  Vernon  Lumber  Co.  v.  Shepanl. 
—  Ala.  — ,  60  So.  826. 

As  the  grantee's  right  to  entrance  has 
terminated  at  the  expiration  of  the  time 
limited  in  the  contract,  equity  cannot  give 
him  a  right  to  enter  even  on  condition  of 
his  paying  all  damages.  Mt.  Vernon  Lom- 
ber  Co.  v.  Shepard,  supra. 

If,  however,  the  grantee  enters  upon  the 
land  and  takes  away  the  timber,  the  value 
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withstanding  thmt  in  this  state,  ersr  sines 

the  decision  in  Smith  Bryan,  S  Hd.  141, 
69  Am.  Dee.  104,  a  sale  of  standing  timber 
was  held  to  be  "a  sale  of  goodi  onl7,"  Mid 
the  timber  so  sold  thereafter  to  ret^n  its 
cliaraeter  of  goods  and  chattels.  In  Lem- 
ard  V.  Medford.  8S  Md.  666,  37  L.RJV.  449, 
37  Atl.  365.  Judge  McSheriy,  speaking  for 
the  court,  said:  "We  have  no  disposition 
to  unsettle  a  doctrine  that  has  been  ae- 
ceptod,  and  not  questioned.  In  Maryland  for 
more  than  forty  years.  It  seems  to  us  tliat 
the  conclusion  reached  in  Smith  T.  Bryan 
ia  sound.  In  transactions  of  the  kind  there 
and  here  involved,  it  ia  obvious  that  the  in- 
tention of  the  parties  to  the  contract— the 
owner  of  the  timber  on  the  one  side,  and  tiie 
purchaser  of  it  on  the  other — was,  not  to 

of  the  timber  is  not  an  element  of  damage  in 
an  action  by  the  owner  of  the  land  for  tres- 
pass. C.  W.  Zimmerman  Mfg.  Co.  v.  Daf- 
nn,  supra. 

Even  in  Alabama,  where  the  instrument 
purporting  to  convey  the  timber  does  not 
possess  the  dignity  and  formality  of  a  deed 
of  conveyance  of  real  property,  all  of  the 
rights  of  the  grantee  terminate  at  the  ex- 
piration of  the  time  limit.  Gibbs  v.  Wright, 
fi  Ala.  App.  486,  57  So.  258. 

So,  also,  in  California,  the  rule  is  that 
the  expiration  of  the  period  for  cutting  does 
not  deprive  the  grantee  of  the  ownership 
of  the  timber.  Peterson  v.  Gibbs,  147  Oaf. 
].  109  Am.  St.  Bep.  107.  81  Fac.  121,  sec- 
ond appeal,  163  Cal.  768,  127  Pae.  62; 
Ciapuaci  v.  Clark,  12  Cat  App.  44,  106 
Pac.  436. 

In  Florida  the  rule  Is  that  a  contract 
for  the  sale  of  standing  timber  passes  an 
absolute  title  thereto,  and  timber  cut  be- 
fore the  expiration  of  the  time  set  in  the 
contract  may  be  removed  after  the  expira- 
tion of  the  time.  Sanborn  v.  Franklin 
County  Lumber  Co.  55  Fla.  389,  46  So.  85. 

So,  also,  in  Indiana  it  has  been  held  that 
the  expiration  of  the  time  limit  does  not 
aflTpct  the  rights  in  the  timber,  although  the 
owner  of  the  timber  may  be  !iable  to  the 
landowner  for  damages. 

Thus,  in  Halstead  v.  Jessup,  150  Ind.  85, 
49  K.  E.  821  a  case  in  which,  in  a  contract 
of  sale,  the  purchaser  of  timber  was  given 
four  veara  within  which  to  remove  the  same, 
it  is  expressly  held  that  the  purchaser  did 
not  forfeit  his  right  to  remove  the  timber 
after  the  four  years,  in  the  absence  of  a 
forfeiture  clause.  In  the  course  of  the 
opinion  the  court  says,  at  page  87:  "If 
by  delay  in  taking  the  timber,  after  the 
period  named,  damage  should  accrue  to  the 
owner  of  the  land,  it  could  not  be  questioned 
that  such  damage  could  be  recovered.  But 
it  would  be  manifestly  unjust  that  mere 
delay  should  forfeit  both  the  appellant's 
money  and  his  timber,  and  that  the  ap- 
pellee should  become  the  owner  of  the  tim- 
DPT  upon  the  strength  of  an  implied  for- 
feiture." To-  the  same  effect,  Advance 
Veneer  &  Lumlier  Co.  v.  Hornaday,  40 
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deal  with  an  interest  in  the  land  upon 
which  the  timber  stood,  but,  respectively, 
to  sell  and  acquire  the  product  of  the  soil, 
and  nothing  more."  And  he  adopted  the 
language  of  Littledale,  J.,  in  Smith  v.  Sur- 
man,  9  Bam.  k  C.  661,  where  it  was  said: 
"The  object  of  a  party  who  sells  timber  ia 
not  to  ^ve  the  vendee  any  interest  in  his 
land,  but  to  pass  to  him  an  interest  in  the 
trees,  when  they  become  goods  and  chattels." 
Here  the  trees  not  on^  became  in  legal 
contemplation  goods  and  ehattela  in  virtue 
of  the  intention  of  the  parties  to  the  eon- 
tract,  but  by  severance  from  the  soil  before 
January  1,  1911,  they  assumed  the  physical 
aspect  and  characteristics  of  chattels  frmn 
the  mtnnent  of  severanoe. 
There  is  no  reported  decision  in  this  state 

Ind.  App.  83,  96  K.  E.  784;  Watson  v. 
Adams,  32  Ind.  App.  281,  69  N.  E.  696. 

A  similar  rule  prevails  in  Minnesota. 
In  an  early  case,  King  v.  Merrimao,  38 
Minn.  47,  36  N.  W.  670,  it  was  held  that 
the  grantee  took  only  so  much  timber  as 
was  actually  cut  and  removed  j  but  this  was 
taken  as  dicta  in  Alexander  v.  Bauer,  04 
Minn.  174,  102  N.  W-  387,  where  it  was  held 
that  where  the  grantee,  after  the  expiration 
of  the  time  limit  for  the  cutting  and  re- 
moval of  tne  timber,  removed  certain  logs, 
part  of  which  had  been  cut  before  the  ex- 
piration of  the  time,  the  grantor  could  re- 
cover for  the  logs  cut  after  the  time  limit, 
but  that  the  extent  of. his  remedy  for  the 
logs  cut  within  the  limitation  was  such 
damages  as  he  might  have  sustained  by 
reason  of  a  trespass  and  occupation  of  bis 
land. 

The  rule  in  New  Hampshire  is  that  only 
the  right  of  entry  is  terminated  by  the  ex- 
piration of  the  time  for  the  cutting  and 
removal  of  timber.  Flumer  v.  Prescott,  43 
N.  H.  277;  Town  v.  Hazen,  51  N.  II.  596; 
Dyer  T.  Hartshorn,  73  N.  H.  609,  63  Atl. 
231;  Peirce  v.  Finerty,  76  N.  H.  38,  29 
L.R.A.{N.S.)  547,  76  Atl.  194,  79  Atl.  23, 
But  a  conveyance  of  so  much  "timber  as 
shall  have  been  cut  and  removed"  within  a 
fixed  time  conveys  only  such  timber  as  shall 
actually  be  removed.  Nutting  v.  Stratton, 
—  N.  H.  — i  87  Atl.  851. 

In  Plumer  v.  Prescott,  48  N.  H.  877, 
the  court  distinguished  Putn^  v.  Day,  6 
N.  H.  430.  25  Am.  Dec.  470,  upon  the  ground 
that  in  the  latter  ease  no  attention  was 
given  by  the  court  to  the  distinction  be- 
tween timber  that  was  cut  and  that  which 
was  not  out.  In  the  former  case  the  court 
said:  "When,  however,  these  trees  are 
lawfully  cut  1^  the  vendee,  within  the  time 
limited  by  the  contract,  they  cease  to  be 
parcel  of  the  land,  and  become  the  personal 
property  of  the  vendee;  and  unless  it  can 
be  eons'idered  that  he  has  waived  or  for- 
feited his  title  to  the  timber  by  neglecting 
to  remove  it  within  the  time,  it  must  stand, 
for  aught  we  can  see,  upon  the  footing  of 
any  other  personal  property  of  the  vendee, 
which  hy  his  fault  or  neglect  and  without 
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of  the  question  here  rtiied;  bat  it  has  been 
coniidered  in  numerous  cases  in  different 
states  of  this  oountry,  and  so  variously  de- 
cided  that  reconciliation  of  the  decisions  is 
impossible.  It  may  be  said,  however,  that 
in  the  American  courts  the  apparent  car- 
rent  and  wei^t  of  authority  seems  to  be 
that  timber,  not  severed  from  &e  soil  on  the 
date  limited  for  its  removal,  cannot  be  sev- 
ered thereafter  by  the  purchaser;  the  rea- 
sons  generally  assigned  therefor  being  that 
to  hold  otherwise  would  be  to  subject  the 
owner  of  the  soil  to  an  unlimited  restriction 
upon  the  use  of  his  land,  going  almost  to  the 
destruction  of  the  value  of  the  land  for  any 
other  use  than  the  support  of  the  timber  for 
the  erduiive  benefit  of  the  purchaser  of  the 
timber. 

In  WiUiams  r.  Flood,  63  Mich.  491,  30  N. 
W.  93«  the  ooort  laid:  "If  the  limitation  as 
to  time  of  removal  should  be  construed  as  a 
covei^t  on  the  part  ai  the  purchaser  that 
he  would  remove  the  timber  In  the  time 
specified,  the  title  to  the  timber  would  re- 
main in  the  purchaser  after  the  time  lim- 
ited had  expired,  and  he  could  still  enter 
upon  the  premises  and  remove  the  same  at 
his  pleasure,  being  liable  to  the  vendor  for 
such  damages  as  he  should  cause  in  so  do- 
ing. The  vendm-  would  also  have  »  right 
of  action  . '  .  .  for  a  breach  of  the  cove- 
nant in  not  performing  the  covenant  as 
agreed.  But  it  is  perceptible,  at  a  glance, 
that  this  might  be  a  very  inadequate  rem- 
edy. The  standing  timber  would  be  an  en- 
cumbrance upon  his  land,  and  would  deprive 
him  of  its  use  for  agricultural  purposes, 
and  it  would  be  a  constantly  recurring  in- 
jury, quite  incapable  of  estimation  in  dol- 
lars, and  would  depreciate  the  marketable 

any  fault  of  the  vendor,  is  upon  the  land 
of  the  latter.  It  is  ve^  dear,  we  think, 
that  having  been  lawfully  severed  from  the 
land,  it  has  become  personal  property,  and 
at  any  period  before  the  expiration  of  the 
limited  time,  at  least,  the  title  is  vested  in 
the  vendee  as  fuUy^as  any  other  chattels." 

In  Tuttle  V.  D.  W.  Pingree  Co.  76  N.  H. 
288,  73  AtL  407,  although  the  contract  pro- 
vided that  all  "lumber"  on  the  land  after 
the  expiration  of  the  time  given  in  the 
contract  should  revert  to  the  grantor,  it 
was  held  that  sawed  lumber  would  not  re- 
vert, where  the  word  "lumber,"  as  used  in 
the  contract,  had  reference  to  the  standing 
trees. 

A  similar  rule  prevails  in  New  Jersey. 
Thus  in  Irons  v.  Webb,  41  N.  J.  L.  203,  32 
Am.  Rep.  193,  it  was  held  that  an  exception 
in  a  deed  of  land  of  certain  timber  growing 
thereon  was  not  made  conditional  by  a 
clause  requiring  it  to  be  cut  and  removed 
within  a  certain  period. 

So,  where  the  owner  of  land  converted  it 
to  his  own  use  after  the  expirfition  of  the 
time  limited  for  the  removal  thereof,  he  is 
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value  0i  hia  land  while   tin  timber  it- 

mained." 

In  that  ease  some  timlier  wm  cut,  sod 
some  was  still  standing.  The  action  wu 
trespass  by  the  vendee  of  the  timber  agahut 
the  grantees  of  the  vcmdmr,  who  refused  to 
permit  the  vendee  to  cnUnite  entting,  w  to 
remove  any  out  timber.  Th»  trial  court  al- 
lowed a  verdict  for  tiie  value  of  botii  tlie 
cut  and  standing  timber;  and  tiie  court  held 
the  directitm  right  aa  to  the  cut  timlwr,  bat 
wrong  as  to  standing  timber.  It  thus  held 
that  as  to  the  uncut  timber  the  contract 
was  upon  a  condition,  the  breach  of  which 
worked  a  forfeiture  Of  the  plaintiff's  right 
and  title  to  the  renuuning  naeut  timber, 
but  not  as  to  the  timber  cut  up  to  the  fiiie 
when  the  defendant  forbade  hla  cnttiag 
more;  and  that,  if  the  defendant  refused  to 
permit  him  to  enter  for  the  pnrpne  of  re- 
moving the  timber  cut  up  to  thai  timc^  it 
would  in  law  amount  to  a  convenim  Iqr  tht 
defendant  of  the  timber  lO  cut. 

The  case  of  Flumer  r.  Prescott,  48  N.  H. 
277,  was  thus;  FIum«r  aM  to  Prescott  all 
the  wood  and  timber  on  a  certain  lot,  Pm- 
cott  to  have  until  a  certain  day  to  Uix  it 
off.  He  cut  all  within  the  time  limited,  but 
left  a  part  lying  on  the  lot,  and  after  the 
day  limited  entered  and  hauled  it  off.  In 
an  action  for  Inreaking  the  plidniifFs  dose 
and  taking  away  his  trees,  it  wma  held  be 
could  recover  for  the  breaking  <^  his  dose, 
but  could  not  include  in  his  damages  the 
value  of  the  wood.  The  court  said:  "When, 
however,  these  trees  are  lawfully  cut  1^  the 
vendee,  within  the  time  limited  by  the  con- 
tract, they  cease  to  be  parcel  of  the  land  ud 
become  the  personal  property  of  the  vendee: 
and,  unless  it  can  be  eonaidered  that  he  hu 

liable  in  conversicm  to  the  owner  of  the  tim- 
ber, and  the  latter's  conduct  in  leaving  Vu 
timber  upon  the  land  after  the  expiration 
of  the  time  afforded  no  ground  for  reducing 
the  damages  reaulting  from  the  eonveruon. 
Wyekoff  V.  Bodine,  6S  N.  J.  95,  47  AtL 
23. 

And  also  in  Ohio.  So,  where,  in  a  deed 
of  conveyance  of  lands,  the  timber  tbereoa 
is  excepted  and  reserved  by  the  sraoion, 
with  the  privilege  of  removing  ue  bibw 
within  a  stipulated  time,  and,  within  the 
time  limited  a  portion  of  said  timber  is 
by  them  cut  ana  severed  from  the  realty, 
but  it  is  not  removed  from  ttie  premiact 
until  after  the  limitation  period  has  opired, 
it  was  held  that,  in  the  absence  of  a  for- 
feiture clause  in  the  deed,  grantors*  n^t  to 
the  timber  so  severed  from  'the  realty  *tf 
not  ktst,  nor  their  title  thereto  fbrnited 
to  the  landowner,  because  of  their  failurf 
to  remove  the  same  within  the  time  stipu- 
lated in  the  deed.  Walcutt  v.  Treiseh,  83 
Ohio  St.  26S,  29  LJLA.(N.8.)  654,  92  N-  E. 
423.  W.  U.  G. 
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wnived  or  forfeited  his  title  to  the  timber 
by  neglecting  to  remove  it  within  the  time, 
it  must  stand,  for  aught  we  can  see,  upon 
the  footing  of  any  other  personal  property 
of  the  vendee,  which,  by  his  fault  or  neglect, 
and  without  any  fault  of  the  vendor,  is  upon 
the  land  of  the  latter.  It  is  very  clear,  we 
think,  that,  having  been  lawfully  severed 
from  the  land,  it  has  become  personal  prop- 
erty; and  at  any  period  before  the  expi- 
ration of  the  limited  time,  at  least,  the  titl« 
is  Tested  in  the  vendee  as  fully  as  any  other 
chattels.  If  this  be  the  case,  it  is  difficult 
to  see  how  the  title  can  be  lost  by  the  neg- 
lect to  remove  it." 

In  the  later  case,  Hoit  v.  Stratton  Mills, 
54  N.  H.  109,  20  Am.  Eep.  119,  the  court 
VfCDt  further  and  held,  in  a  well-reasoned 
opinion,  that  an  absolute  grant  of  growing 
trees  is  not  made  a  conditional  grant  by  a 
stipulation,  express  or  implied,  as  to  the 
time  of  removal,  and  that  if  the  grantee, 
after  the  expiration,  either  of  a  time  ex- 
pressly limited,  or  after  a  reasonable  time, 
in  the  absence  of  express  limitation,  enters 
and  cuts  and  carries  away  the  trees  so 
granted,  he  is  liable  for  the  entry,  but  not 
for  the  value  of  the  trees;  and  the  same 
conclusion  was  reached  by  the  supreme  court 
of  Alabama  in  the  recent  case  of  C.  W.  Zim- 
merman Mfg.  Co.  T.  Daffin,  149  Ala.  380,  42 
So.  858,  0  LJl^.(X.S.)  663,  123  Am.  St. 
Rep.  58,  where  the  authorities  are  reviewed 
in  an  elaborate  opinion. 

In  Halstead  v.  Jessup,  150  Ind.  85,  49  N. 
E.  821,  the  purchaser  of  certain  timber  was 
given  four  years  to  remove  it,  and  at  the  ex- 
piration of  that  tifne  some  of  the  timber  had 
been  cut,  but  was  lying  on  the  land,  and 
some  had  not  been  severed  from  the  soil. 
The  purchaser,  being  forbidden  to  remove 
any  of  this  timber,  sued  for  the  value  of  all, 
cut  and  uncut.  The  trial  court  allowed  a 
recovery  for  the  cut  timber,  hut  not  for  that 
uncut,  and  the  supreme  court  reversed  the 
judgment,  saying:  "The  law  does  not  favor 
forfeitures,  and  will  not  enforce  them,  in 
the  absence  of  clearly  stated  conditions  of 
forfeitures."  The  foregoing  three  cases  go 
farther  than  is  necessary  for  us  to  go,  aa 
here  we  have  <mlj  to  consider  cut  timber, 
and  our  opinion  is  conflaed  to  the  oaae  be- 
fore ns. 

In  Hicks  v.  Smith,  77  Wis.  148,  46  N.  W. 
133,  certain  pine  timber  was  conveyed  to 
plaintiff,  with  a  stipulation  it  should  be  cut 
uid'removed  before  a  certain  date,  and  the 
defendants  bought  the  land  with  knowledge 
of  all  the  facte.  Held,  that  alt  timber  sev- 
ered from  the  soil  before  the  date  fixed  be- 
came the  personal  property  of  the  purchaser, 
and  could  be  recovered  by  him  in  replevin. 

In  Macomber  v.  Detroit,  L,  &  N.  R.  Co. 
108  Mich.  49]^  32  LJLA.  102.  62  Am.  St. 
47  L.RJi.(NA) 


Rep.  713,  66  N.  W,  376,  the  supreme  court 
of  Michigan,  approving  the  Wisconsin  case, 
supra,  held  that  failure  to  remove  logs,  aft- 
er they  are  cut,  within  the  time  named  in 
the  contract,  does  not  forfeit  the  title. 

In  Walker  v.  Johnson,  116  111.  App.  145, 
it  was  held  that  such  a  time  limit  is  a  cove- 
nant to  remove,  and  not  a  condition  on 
which  to  base  a  forfeiture. 

In  Irons  v.  Webb,  41  N.  J.  L.  203,  32  Am. 
Rep.  193,  it  was  held  that  where  in  a  deed 
of  lands  the  timber  was  ^cepted,  a  stip- 
ulation that  such  timber  should  be  removed 
in  a  given  time  did  not  make  such  excep- 
tion conditional  on  removal;  and  the  court 
stated,  in  Hoit  v.  Stratton  Mills,  supra, 
that,  where  there  is  "no  express  stipulation 
that  the  passing  of  the  title  should  depend 
upon  the  removal  .  .  .  within  the  time 
fixed,  ...  it  does  not  necessarily  fol- 
low as  a  matter  of  law  (and,  as  a  matter  of 
fact,  the  parties  do  not  generally  under- 
stand) that  the  title  is  affected  and  the  sale 
defeated  by  the  nonperformance  of  that 
stipulation." 

The  decisions  upon  this  question,  as  we 
have  said,  are  in  much  conflict,  and  there 
are  cases  from  courts  of  high  repute  that 
the  title  of  the  grantee  terminates  with  his 
right  of  entry. 

In  Boisaubin  v.  Reed,  2  Keyes,  323,  it  was 
held  by  the  court  of  appeals  that  "the  ven- 
dee has  no  title  tO  the  timber  by  cutting 
logs  and  leaving  them  upon  the  land;  but  to 
complete  his  title  he  must  also  remove  the 
logs  within  the  term.  .  .  .  The  defend- 
ant here  cut  down  more  timber  than  he 
could  remove  within  his  term.  He  knew 
that  his  right  to  enter  and  carry  away  ex- 
pired at  a  particular  day.  He  attempted  to 
overreach  the  letter  of  his  covenant,  and 
miut  be  allowed  to  bear  his  low  without 
remedy." 

In  Saltonstall  v.  Little.  00  Fa.  423.  36  Am. 
Rep.  683,  there  was  a  reservation  from  a 
deed  of  land  of  all  the  pine  timber  thereon, 
with  the  privilege  to  cut  and  remove  the 
same  within  twelve  years  thereafter ;  and  it 
was  held  that,  the  parties  having  fixed  their 
own  time  for  the  removal  of  the  timber,  the 
right  of  entry,  as  wdl  as  the  right  of  prop- 
erty therein,  fell  with  the  apiration  of  the 
time. 

We  are  of  opinion  that  the  doctrine  of  the 
line  of  eases  we  have  cited,  sustaining  the 
purchaser's  title  and  right  to  the  timber  in 
controv^y  in  the  case  before  us,  is  the 
sounder  and  juster  doctrine,  and  should 
be  followed,  rather  than  the  harsh  rule  of 
forfeiture  declared  in  New  York  and  appar- 
ently in  the  Pennsylvania  case  cited. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  appellee  to  pay  the  costs. 
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CALIFORNIA  SDPREMR  COURT. 
( In  Banc. ) 

PASADKNA  CITY  SCHOOL  DISTRICT  et 
al.,  Appts., 
v. 

CITY  OF  PASADENA  et  al.,  Reapta. 

(_  CaL  — ,  1S4  Pac.  986.) 

Municipal  corporation  —  x>owc  ^  con- 
trol buildings  of  school  district. 

1.  A  municipal  corporation  ma;,  under 
constitutional  authority  to  make  and  en- 
force within  its  limits  such  police,  sanitary, 
and  otlier  regulations  as  are  not  in  con- 
flict with  general  laws,  compel  a  school  dis- 
trict organized  by  the  legislature  within  its 
territory  to  comply  with  its  Building  Code, 
notwithstanding  the  school  district  is  or- 
ganized by  a  general  law,  and  its  trustees 
are  invested  with  power  to  control  and  man- 
age all  school  property  within  the  district. 
Courts  —  Jurisdiction  —  submission  of 

controversy  —  scope  of  Inquiry. 

2.  A  submission  of  the  question  whether 
or  not  a  municipal  corporation  has  the  pow* 
er  to  enforce  its  ordinances  in  respect  to 

Note.  —  PoHoe  power  of  municipal  cor- 
poration over  school  buUding  within 
ita  Umtts. 

The  fundamental  principles  and  reasons 
upm  which  the  right  of  a  municipal  cor- 
poration to  exercise  police  power  is  based 
are  stated  in  28  Cyc.  603,  et  seq.  as  fol- 
lows: "The  municipality  as  a  governmental 
agency  must,  of  course,  have  such  measure 
of  the  power  as  is  necessary  to  enable  it  to 
perform  its  governmental  functions ;  and 
also  those  municipal  functions  which  are 
'necessarily  and  inseparably  incident'  to  its 
existence  as  a  corporation,"  and,  although 
the  municipality  is  "restrained  from  enter- 
ing the  field  of  general  legislation  or  making 
declaration  of  public  policy,  .  .  .  the 
Iwislature  may  expressly  or  b;^  implication 
del^fate  to  municipal  corporations  the  law- 
ful exercise  of  police  power  within  their 
boundaries,  .  .  .  but  it  is  never  exclu- 
sive, OS  the  le^lature  has  no  authority  to 
devest  itself  of  any  of  its  sovereign  func- 
tions or  powers." 

Applying  these  general  rules,  it  would 
seem  that  the  regulations  of  a  municipal 
corporation  made  for  the  protection  of  the 
lives,  health,  and  comfort  of  persona,  and 
the  protection  of  property,  must  of  neces- 
sity apply  to  school  buildings  within  ita 
boundaries  unless  tliey  conflict  with  some 
general  law,  or  the  legislature  has  express- 
ly delegated  the  exclusive  right  so  to  regu- 
late to  a  governmental  agency  other  tluin 
the  municipal  corporation. 

Aside  from  Pasadena  Citt  School  Dist. 
V. Pasadena,  however,  but  one  case  (Bowers 
v.  Wright,  4  W.  N.  C.  460)  seems  to  have 
passed  upon  the  question  whether  a  public 
sohool  building  is  subject  to  the  polics 
47  L.RJk.(N.S.) 


the  construction  of  buildings  by  a  school 
distrirt  organized  within  its  territory,  to 
tlie  same  extent  that  the  ordinances  would 
be  enforceable  against,  and  in  respect  to, 
any  otiier  building  being  built  by  an  in- 
dividual, gives  the  court  no  authority  to 
determine  the  applicability  of  a  provision  of 
the  ordinances  respecting  fire  escapes. 

(August  20,  1B13.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  defendants'  favor  in  an  action 
brought  to  restrain  them  from  requiring 
plaintiffs  to  take  out  a  permit  and  conforni 
to  the  defmdant  city's  ordinances  before 
proceeding  with  the  construction  of  high 
school  buildings  within  the  said  city.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
^  Messrs,       W.  Bell  and  W.  S.  Wricbl, 
for  appellants: 

The  proposed  regulation  by  the  city  of 
school  affairs  is  not  at  all  "in  harmony  with 
general  law,"  but  entirely  inharmonious 

regulations  of  the  municipality  within 
which  it  is  located.  In  the  Bowers  Case  the 
board  of  education,  which  by  ordinance  was 
vested  with  authority  to  have  plana  pre- 
pared, as  well  as  with  the  direction  of  all 
matters  in  connection  with  the  erection  of 
school  buildings  contracted  for  the  erec- 
titm  of  a  school  building  which  did  not  con- 
form to  the  regulations  previously  enacted 
by  the  city  board  of  building  inspectors, 
who  brought  suit  to  enjoin  the  construc- 
tion pending  approval  of  satisfactory  plans, 
and  it  was  lield  that  the  'r^ulations  of  the 
building  inspectors  were  binding  upon  tiie 
board  of  education,  and  that  approval  of 
the  plans  by  such  board  was  essential  to 
the  right  to  erect  a  school  building. 

A  question  closely  analogous  to  that  un- 
der consideration  in  the  present  note  vas 
raised  in  Kentucky  Insti,tuti(Hi  v.  Lonia- 
ville,  a23  Ky.  767,  8  L.R.A.(N.S.)  653,  97 
S.  W.  402,  wherein  it  was  held  that  the 
general  police  power  conferred  upon  a  mu- 
nicipality does  not  include  power  to  compel 
the  placing  of  fire  escapes  upon  an  institu- 
tion for  the  education  of  the  blind  which 
was  entirely  under  the  control  and  mana^ 
ment  of  the  state.  As  is  indicated  in  the 
note  to  the  L.R.A.  report  of  this  case  it 
seems  to  be  one  of  first  impression  on  the 
question  of  the  duty  oi  the  state  instito- 
tion  to  comply  with  municipal  building 
r^pilations. 

As  to  liability  of  municipal  corporation 
for  tort  in  connection  with  school  buildings, 
see  note  to  Columbia  Finance  k  T.  Co. 
Louisville,  25  L.R.A.(N.S.)  S8. 

As  to  municipal  power  in  general  over 
buildings  and  other  structures  as  nuissnccs, 
see  not*  to  Evansvills  v.  Miller,  38  LiU. 
161.  O.  J.  C 
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and  imKHuistent  herewith,  and  violative  of 
MiA  political  policy. 

Kennedy  v.  Miller,  97  Cal.  429.  32  Fao. 
598;  Dill.  Mun.  Corp.  4th  ed.  S  329. 

Tbe  school  district  is  a  separate  and  dis* 
tinet  entity,  independent  of  the  eity. 

Board  of  Education  t.  Board  of  Trustees, 
129  Cal.  SOS.  62  Pac.  173;  Los  Angeles  City 
School  Dist.  V.  Longden,  148  Cal.  381,  83 
Fae.  246;  Kennedy  t.  MiUer,  97  Cal.  432, 
32  Pae.  558;  Hancock  t.  Board  of  Educa- 
tion, 140  Cal.  561,  74  Pac.  44. 

As  an  exercise  of  the  police  power,  the  or- 
dinances are  in  conflict  with  general  law. 

Kennedy  t.  Miller,  97  Cal.  431,  32  Pac. 
558;  Hancock  v.  Board  of  Education,  140 
Cat.  654,  74  Pac.  44;  Webster  v.  Board  of 
Education,  140  Cal.  331,  73  Pac.  1070; 
Board  of  Education  v.  Board  of  Trustees, 
129  Cal.  699,  62  Pac.  173. 

The  school  system  is  a  matter  of  general 
coneeni.  not  a  municipal  affair. 

Hancock  v.  Board  of  Education,  140  Cal. 
661 ;  Los  Angeles  City  School  Dist.  v.  Long- 
den, 148  Cal.  380,  83  Pac.  246. 

The  stdte  ia  not  bound  by  any  words  in 
the  city  charter  giving  the  city  power  to 
regulate  schools. 

Witter  T.  Mission  School  Dist.  121  Cal. 
350,  66  Am.  St.  Rep.  83,  63  Fae.  90S;  Sav- 
ings &  Loan  Soc.  t.  San  Francisco,  181  Cal. 
363,  68  Fac.  665;  BeelamaUon  Dist.  r.  Sac- 
ramento County,  134  Cat  480,  66  Fac.  668; 
Ruperieh  v.  Baehr,  142  Cal.  193,  75  Pac. 
782;  Ibyrhofer  t.  Board  of  Education,  89 
Cal.  110,  28  Am.  St.  Rep.  451,  26  Fac.  646. 

Messrs.  Win  lam  J.  Carr,  John  Manger, 
and  James  8.  Bennett,  for  rcKpondents : 

The  school  district  has  no  governmental 
police  powers.  The  Constitution  confers 
the  police  power  on  the  city;  and  the  legis- 
lature, even  by  general  law,  cannot  grant  it 
to  other  public  corporations. 

Const,  art.  XI,  8  H;  Re  Werner,  129  Cal. 
567,  62  Pac.  97;  Denman  v.  Webster,  139 
Cal.  452,  73  Pac.  J39;  Skelly  v.  Westmin- 
ster School  Dist.  103  Ca1.  652,  37  Pac. 
643;  Ex  parte  Roach,  104  Cal.  272,  37  Pac. 
1044;  Ex  parte  Mansfield,  106  Cal.  400,  39 
Pac.  772;  Ex  parte  Pflrnnann,  134  Cal.  143, 
66  Fac  205;  Ex  parte  Fiske,  72  CaL  126,  13 
Fae.  310;  Re  East  Fmitvale  SaniUry  Dist. 
16S  Cal.  453,  111  Fac.  368. 

The  mere  fact  that  the  state,  in  the  exer- 
cise of  the  police  power,  hae  made  certain 
regalations,  does  not  prohibit  a  municipal- 
ly from  exacting  additional  requirements 
so  l<aig  u  there  be  no  conflict  between  the 
two. 

Re  Hoffman,  15.1  Cal.  118,  132  Am.  St. 
Rep,  75,  09  Pac.  517;  Ex  parte  Snowden, 
12  Cal.  App.  521,  107  Pac.  724. 
47  L.RJ^.(N.8.) 


Iiorlcnn,  J.,  delivered  the  opinion  of  the 
court: 

In  an  agreed  case  between  the  Pasadena 
school  district  and  the  city  of  Pasadena 
submitted  in  the  Superior  Court  of  Los 
Angeles  county  under  $  1138  of  the  Code 
of  Civil  Procedure,  judgment  was  entered 
in  favor  of  the  city,  and  the  school  district 
appeals.  The  Pasadena  school  district  aa- 
braces  all  the  territory  within  the  limits  of 
the  city  of  Pasadena  and  a  large  extent  of 
contiguous  territory.  The  city  is  a  munici- 
pal, the  school  district  a  quasi  municipal, 
corporation;  each  is  a  political  governmen- 
tal agency,  and  both  distinct  corporate  en- 
tities. The  city  adopted  a  certain  ordi- 
nance establishing  an  elaborate  Building 
Code  under  which  buildings  to  be  con- 
structed in  the  city  are  classifled,  fire  dis* 
tricts  established,  and  which  provides  that 
only  certain  classes  of  buildings  shall  be 
erected  in  certain  fire  districts.  Other  or- 
dinances provide  for  the  inspection  of  plumb- 
ing construction  and  electrical  wiring  and 
equipment  of  buildings,  the  issuance  of  per- 
mits, and  the  payment  of  fees  to  the  eity 
inspectors  therefor,  and  it  is  made  tuilawfut 
to  commence  the  erection  of  any  building  or 
structure  in  the  city  {other  than  those 
erected  by  the  United  States),  unless  plans 
and  specifications  of  the  proposed  building 
are  submitted  to  the  building  inspector  of 
the  city  and  his  permit  for  the  erection 
thereof  is  first  obtained  and  the  requisite 
fees  paid.  The  school  district  was  pro- 
ceeding to  erect  a  concrete  and  steel  school 
building  in  the  school  district  within  the 
city  of  Pasadena,  at  a  coat  of  about  $400,- 
000,  without  having  submitted  any  plans  or 
specifications,  or  obtaining  any  permit  or 
paying  any  fees  to  the  city,  as  provided  for 
in  said  Building  Code  and  ordinances. 
Thereupon  the  city  threatened  to  arrest  and 
prosecute  the  school  trustees  af  the  district 
and  their  builder  and  contractor.  The 
school  district  claiming  that  it  was  not  at 
alt  subject  to  the  building  regulations  of 
the  city  and  the  city  insisting  that  it  was, 
this  agreed  case  was  made  to  settle  that 
question. 

In  this  controversy  the  only  question  for 
solution  is  one  of  power.  Has  the  city  of 
Pasadena  the  power  to  subject  the  school 
district  erecting  a  school  building  within 
its  corporate  limits,  but  which  also  consti- 
tutes territory  of  the  school  district,  to  its 
regulatory  building  ordinances  and  Build- 
ing Code  in  the  exercise  of  its  police  power  I 
Under  the  Constitution  of  this  state  (§  11, 
art.  11)  power  is  conferred  upon  every 
county,  city,  town,  or  township  to  make 
and  enforce  within  its  limits  all  such  local 
police,  sanitary,  and  other  regulations  as 
are  not  in  conflict  with  general  laws,  Un- 
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der  this  eolistitiitioiial  provision  the  city 
of  Pasadena  is  vested  with  authority  to 
make  any  such  reasonable  local  police  regu- 
lations as  its  legislative  body  may  deem 
advisable,  controlled  only  by  the  limitation 
that  they  must  not  conflict  with  any  gen- 
eral laws  enacted  by  the  legislature  on  the 
subject.  As  said  in  Ex  parte  Campbell,  74 
Cal.  20,  26,  5  Am.  St.  Rep.  418.  15  Fac. 
318,  321:  "Section  11  of  art'cle  11  Is  itoelf 
a  charter  for  each  county,  city,  town,  and 
township  In  the  state,  so  far  as  its  local 
regulations  are  concerned;  and  nothing  less 
■than  a  positive  and  general  law  upon  the 
same  subject  can  be  said  to  create  a  con- 
flict within  the  meaning  of  that  section." 

The  sole  contention  of  the  appellant 
school  district  is  that  it  is  an  independent 
govemmentfU  agency  of  the  state  created 
under  a  general  law,  which  invests  its  true* 
tees  with  the  control  and  management  of  all 
scho<d  property  within  the  school  district, 
and  hence  it  is  insisted  that  its  authority  in 
that  respect  is  conferred  by  such  general 
law,  and  the  district  is  not  subject  to  be 
controlled  in  the  exercise  of  its  powers  by 
the  police  regulations  of  a  municipality 
purporting  to  apply  to  school  districts  in 
constructing  buildings  on  its  territory  em- 
braced within  the  municipal  limits.  This 
claim  is  particularly  baaed  upon  the  pro- 
visions of  the  Political  Code  adopting  a  uni- 
form plan  for  a  public  school  system,  as 
found  in  title  3,  chapter  3,  thereof.  The 
sections  therein  contained,  as  far  as  are 
pertinmt  to  this  inquiry,  provide  for  the 
management  and  control  of  school  property 
within  school  districts  by  the  trustees  or 
boards  of  education  thereof,  grants  such 
school  authorities  the  power  to  build  school- 
honaes  by  vote  of  the  district  or  under  a 
bond  issue,  and  requires  the  county  super- 
intendent of  schools,  except  in  incorporated 
cities  having  boards  of  education,  to  approve 
all  plans  for  schoolhouses,  and,  to  enable 
him  to  do  so,  all  boards  of  trustees,  before 
adopting  any  plan  for  school  buildings, 
must  submit  the  same  to  the  county  super- 
intendent for  his  approval.  Under  these 
enactments  appellant  contends  that,  in  har- 
mony with  the  constitutional  provision  re- 
quiring the  legislature  to  provide  for  a  sys- 
tem of  common  schools,  it  has  created  a 
scheme  of  complete  government  respecting 
school  afl'airfl,  to  the  extent  of  vesting  in  the 
trustees  of  such  districts  power  to  locate, 
devise  plans  for,  and  build  schoolhouses,  and 
provide  for  their  equipment,  which  neces- 
sarily confers  the  right  to  exercise  the  police 
power  in  the  construction  of  such  buildings, 
and  is  a  general  law  on  the  subject,  with 
the  exercise  of  which  by  the  school  trustees, 
the  municipality  cannot  interfere. 

It  is  not  claimed  that  there  ia  any  gen- 
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oral  law  conferring  polioe  power  upon  the 
trustees  of  school  diatriets,  except  as  it  ia 
insisted  that  these  provisions  of  the  Politi- 
cal Code  have  that  effect.    Nor  as  to  these 
Code  provisions  is  it  claimed  that  they  a- 
pressly  give  any  power  to  such  trustees,  or 
enjoin  on  them  the  duty  of  adopting  sani- 
tary or  building  regulations  or  r^nlations 
in  the  nature  of  provisions  for  the  public 
health,  comfort,  and  safety  in  the  construc- 
tion of  school  buildings.    It  is  insisted  only 
that  under  the  general  power  to  emitrol 
school  affairs,  and  the  particular  authority 
to  plan  and  erect  school  buildings,  there  is 
impliedly  conferred  full  police  power  as  to 
all  matters  pertaining  to  the  erection  of 
such  buildings.   We  cannot  agree  with  this 
view  of  appellant.      Sdiool  districts  are 
quasi  municipal  corporations  of  the  most 
limited  power  known  to  the  law.  Their 
trustees  have  special  powers,  and  cannot 
exceed  the  limit.    Deoman  v.  Webster,  139 
Cal.  452,  73  Pac.  139.    Power  in  the  school 
trustees  to  determine  for  themselves  all 
matters  concerning  the  school  structures  to 
be  erected,  to  the  exclusion  of  the  right  of 
the  municipality  to  impose  police  r^ula- 
tions,  cannot  be  implied  from  a  grant  solely 
of  power  to  control  school  affairs  of  the 
district  and  plan  and  build  schoolhouses. 
The  constitutional  right  of  the  municipality 
to    impose    reasonable   police  regulations 
within  its  territorial  limits,  while  it  may  be 
contsoUed  by  a  general  law,  still  such  law 
must  be,  as  is  said  in  Ex  parte  Campbell, 
supra,  a  positive  and  general  law  upon  that 
subject.   The  power  conferred  on  the  trus- 
tees of  the  school  district  to  erect  school- 
houses  is  to  be  taken  only  as  a  grant  of 
power  to  effectually  carry  out  the  purposp 
of  their  creation.    As  a  public  agency  of 
the  state  the  trustees  would  have  no  sncli 
power  unless  it  was  specifically  granted.  As 
granted  it  is  no  different  as  a  power  from 
what  is  possessed  under  the  corporation 
laws  of  this  state  by  private  corporations, 
as  far  as  controlling  corporate  property  and 
the  right  to  erect  structures  thereon  is  con- 
cerned, nor  different  from  the  right  which 
the  owners  of  land  hare  to  control  it  and 
erect  buildings  upon  it.    The  erection  of 
school  buildings  necessitates  the  making  of 
plans  therefor  just  the  same  as  it  is  neces- 
sary for  private  corporations  or  individaala 
to  prepare  them.    These  latter,  when  their 
structures  are  to  be  erected  in  the  citr. 
must  prepare  their  plans  therefor  sccordinf: 
to  the  building  reflations  thereof,  and  sub- 
mit them  for  inspection  to  the  municipalit>, 
so  that  the  regulation  which  the  city  im- 
poses may  be  conformed  to.    And  ss  m  do 
not  think  the  provisions  of  the  school  lav 
invoked  hy  appellant  constitute  a  geueral 
law  relieving  it  fnnn  oompllance  with  the 
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buUdiiig  regulations  of  the  ei^  of  Pasa- 
dena, it  was  required  to  submit  itself  to 
and  be  governed  by  them. 

It  is  claimed  by  appellant  thai  if  the 
p<nrer  of  the  city  authorities  is  sustained, 
the  effect  will  be  to  deprive  the  state  of  its 
power  through  school  trustees  acting  as  a 
public  agency  of  the  state  to  relate  the 
construction  of  such  buildings  for  school 
purposes  as  the  state  may  desire.  No  such 
result  "irill  follow,  nor  is  it  to  be  appre- 
hended. The  state  undoubtedly  might  pro- 
vide in  the  exercise  of  its  police  power  and 
under  a  general  law,  for  a  complete  system 
of  regulation  for  the  protection  of  the  pub- 
lie  health,  safety,  and  comfort  in  the  erec- 
tion ot  school  buildings.  But  this  it  has 
not  done.  It  was  not  intended  by  the  legis- 
lature in  empowering  tiie  trustees  of  school 
districts  to  control  school  property  and 
erect  schoolhouses,  that  the  matter  of  regu- 
lations respecting  school  buildings  should 
be  left  to  the  trastees;  that  a  school  district 
wiiieh  embraces  territory  including  a 
densely  populated  tity,  or  where  its  terri- 
tory as  such  is  exelnsivefy  within  the  city 
in  which  the  necessity  for  building  regula- 
tions to  promote  the  safety  and  security  of 
the  community  is  imperative,  should  not  be 
controlled  by  the  police  power  of  the  munic- 
ipality, but  might  set  at  nauf^t  its  r^ula- 
tions  and  construct  a  school  Intilding  in  any 
part  of  the  city  it  saw  fit,  and  of  any  kind 
of  material  or  character  it  chose  to^  and 
thus  in  any  serious  conflagration  jeopardize 
Burronndii^  buildings  and  the  lives  of  thnr 
occupants.  While  it  is,  of  course  necessary 
that  the  safe^  and  security  of  pupils  should 
be  assured  in  constructing  school  buildings, 
still  other  equally  important  interests  of 
the  inhabitants  (rf  a  city  are  to  be  con- 
sulted. The  legislature  doubtless  recognized 
that,  in  the  matter  of  police  regulatiMis, 
though  it  had  the  power  by  general  law  to 
provide  for  them  in  sdiool  districts,  yet 
their  imposition  might  be  safely  left  to  the 
pnUie  bodies  empowered  by  g  11  of  article 
11  of  the  Constitution,  who  would  have 
more  particular  knowledge  of  the  necessity 
and  extent  of  imposing  them.  Different 
police  r^ulations  may  be  required  in  differ- 
ent municipalities,  depending  on  the  density 
of  the  population.  The  mere  faet  that  the 
■diool  district  embraces  a  part  of  a  city 
where  building  regulations  are  imperative 
ior  public  safety  could  afford  no  reasonable 
excuse  why,  if  it  is  necessary  to  cmstruct 
a  school  building  in  the  city,  tiie  trustees 
should  not,  in  the  interest  of  the  public 
good,  be  subject  to  the  same  building  regu- 
latiims  as  oUiers  erecting  structures  therein 
are  subjected  to.  In  promoting  the  munici- 
pal welfare  and  safety,  tiie  school  district 
ought  to  be  subject  to  them.  The  only  way 
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it  can  be  relieved  from  this  would  be  by  a 
general  law  on  the  subject,  and  as  none 
exists,  the  municipal  regulations*  ewitrol; 
and  a  school  district  desiring  to  erect  a 
school  building  within-  the  municipal  terri- 
tory, though  it  is  likewise  school  district 
territory,  must  sulnnit  to  its  Building  Code 
and  ordinances  and  comply  witii  their  re- 
quirements. 

Th«  superior  court  in  its  eonolttslons  of 
law  from  the  stipulated  facts,  and  likewise 
in  the  judgment,  determined  tiiat  tlie  school 
district  erecting  school  buildings  wiUiin  the 
territorial  limits  of  the  cify  of  Pasadena 
was  subject  to  the  building  regulations  of 
the  oity  enacted  in  the  exercise  of  its  police 
powor,  except  as  to  one  particular,  namely, 
that  it  was  not  subject  to  the  ordinances  of 
the  city  relating  to  and  governing  tiie  con- 
struction of  flre  escapes  on  school  buildings 
erected  by  it  two  or  more  stories  in  height. 
This  conclusi<m  of  the  court  was  reached 
from  a  consideration  of  1 18D0  of  the  Politi- 
cal Code,  which  provides  that  "each  sehocd 
building  in  the  state  shall,  if  two  or  more 
stories  in  height,  be  provided  witii  suitable 
and  sufficient  fire  escapes,"  and  that  the 
trustees  of  the  district  must  provide  tiiem. 
If  the  consideraticm  and  construction  of  this 
provision  was  at  all  involved  in  the  real 
controversy  between  the  parties  hereto  un- 
der the  agreed  and  stipulated  facts  in  the 
ease,  we  are  not  prepared  to  say  that  the 
conclusion  of  the  superior  court  respecting 
its  effect  upon  the  ordinances  of  the  city 
providing  for  the  character  of  fire  escapes 
Was  correct.  But  this  particular  matter 
was  not  involved.  Appellant  was  not  ques- 
tioning the  applicability  of  any  particular 
provisions  of  tfae  regulatoiy  ordinance  of 
the  city,  nor  that  a  provision  thereunder 
respecting  flre  escapes,  or  any  other  partic- 
ular provision  of  the  ordinances,  was  not 
binding  on  the  school  district.  It  submit- 
ted no  pUuiB  showing  whether  it  had  pro- 
vided for  fire  escapes  at  all,  or  whether,  if  it 
had,  they  were  different  frcsn  or  the  same 
as  those  which  the  ordinances  required.  It 
refused  to  submit  to  the  city  authorities 
any  plans  at  all,  or  obey  any  of  the  regu- 
latory ordinances,  and  was  insisting  solely 
that  the  taty  was  without  any  power  what- 
ever to  enact  any  ordinances  respecting 
building  relations  which  would  apply  to 
or  bind  the  school  district  in  the  erection  of 
school  buildings  within  the  city.  As  is  set 
forth  in  the  statement  of  facts,  the  eontro" 
versy  and  question  directly  sulmiitted  to  the 
court  for  determination  was  "concerning  the 
right  and  power  ot  the  city  of  Pasadena  to 
enforce  said  ordinances  ...  in  respect 
to  the  construction  of  said  school  buildings 
to  the  same  extent  that  said  ordinances 
miuld  be  enforceable  against  andin  respect 
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to  any  other  building  being  built  by  an 
individual."  This  was  the  general  and 
broad  question  presented  under  the  state- 
ment of  facts>  and  was  all  that  the  court 
was  called  upon  to  decide,  and  its  determi- 
nation should  have  been  confined  thereto. 

For  this  reason  the  judgment  of  the  Su- 
perior Court  is  modified  by  striking  from 
the  conclusions  of  law  and  the  judgment 
as  entered  below  the  recitals  therein  in 
which  it  is  determined  that  the  school  dis- 
trict is  not  subject  to  the  ordinances  of  the 
city  respecting  the  construction  of  fire  es- 
capes on  school  buildings  of  two  or  more 
stories  in  height,  and  that  as  so  modified 
the  judgment  denying  the>  school  district  an 
injunction  be  affirmed. 

We  concur:  AngellotU,  J.,  Shaw*  J.; 
JdtolTlik,  J.;  Hensbaw,  J.;  Sloaa,  J. 


GEORGIA  SUPREHK  COURT. 
KATE  G.  HARDIN,  Flff.  in  Err.» 

V. 

O.  W.  ADAIR  et  al. 

'<— Ga.  — ,  78S.  E.  1073.) 

Judicial  sale  «  rlglit  of  bidder  —  lu^ea. 
While  a  bona  fide  bidder  at  a  sheriff's 

Headnote  by  Bbok,  J. 

Note.  —  BiighXa  and  remedies  of  one  \ 
whoae  bid  at  a  judicial  sale  i»  ignored 
or  diareffarded. 

As  indicated  in  the  title,  this  note  is 
confined  in  general  to  a  discussion  of  the 
rights  and  remedies  of  a  bidder  whose  bid 
has  been  disregarded,  and  does  not  include 
cases  in  which  the  bid  has  been  rejected  for 
failure  to  comply  with  Bc»ne  condition  of  the 
sale,  or  for  lack  of  responsibility  of  the  bid- 
der, or  for  any  of  the  other  reasons  which 
lead  the  officer  making  the  sale  to  reject 
the  bid.  Neither  is  the  right  of  the  court  to 
reject  a  bid  treated  herein. 

As  to  the  right  to  withdraw  property  from 
an  auction  sale  after  it  has  been  offered,  see 
note  to   Tillman  v.  Dunman,  57  L.R.A.  784. 

One  whose  bid  has  been  disr^arded  by 
the  sheriff  upon  an  execution  sale  is  not 
entitled  to  the  property,  but  may  come  in- 
to equity  and  compel  tne  resumption  of  the 
sale  at  the  point  ot  the  bid,  and  in  case  no 
higher  bid  ts  made,  is  entitled  to  have  the 
property  knocked  off  to  him.  Duffy  v.  Ruth- 
erford, 21  Ga.  363,  68  Am.  Dec.  459.  There 
is  diatum  to  the  same  effect  in  United  States 
T.  VesUl,  12  Fed.  69. 

In  an  obiter  statement  in  Richardson 
County  T.  Miles,  7  Neb.  118,  the  court  states 
that  the  highest  bidder  at  a  tax  sale  may 
enforce  his  bid  by  compelling  the  treasurer 
to  issue  him  a  certificate  of  sale  for  the 
land  purchased. 
47  L.kA.(N.S.) 


sale,  who  is  able  to  comply  with  his  bid,  has 
a  right,  where  his  bid  is  wilfully  disr^uded 
by  the  officer  offering  the  property  for  »le, 
to  go  into  equity  for  the  purpose  of  compel- 
ling a  resale  of  the  property,  and  to  have  tfac 
sale  resumed  at  the  point  of  his  bid,  pro- 
vided such  bidder  acts  with  reason  sble 
promptness,  yet,  if  he  delays  for  an  un- 
reasonable time,  and  is  thereby  guilty  of 
laches,  equity  will  interpose  a  bar  to'  \ik 
action.  In  the  present  case,  a  delay  of  two 
years  after  the  sale,  before  the  bringing  of 
the  suit  to  compel  a  resale,  showed  a  lack 
of  due  diligence  and  an  unreasonable  delay. 

{July  18,  1913.) 

t^RROR  to  the  Superior  Court  for  Ful- 
J  ton  County  to  review  a  judgment  in 
defendants'  favor  in  a  suit  to  have  a  sale 
by  the  defendant  sheriff  set  aside,  and  to 
compel  a  resale  of  the  proper^.  Affirmed. 

Statement  by  Beck,  J.: 
On  January  9,  1912,  the  plaintiff  filed  faer 
petition  against  C.  W.  Mangum,  sheriff  of 
Fulton  county,  and  George  W.  Adair,  alleg- 
ing as  follows :  Mangum,  sheriff,  exposed  for 
sale,  on  January  4,  1910,  a  certain  house 
and  lot  on  West  Peachtree  street,  in  tlie 
city  of  Atlanta,  under  a  certain  fi.  fa. 
George  W.  Adair  bid  $48,000  for  the  prop- 
erty, and  petitioner  bid  $50,000.  Althougli 
she  was  the  highest  bidder,  the  sheriff  wil- 

A  bidder  may  have  the  sale  set  aaiJe 
where  his  bid,  although  the  highest,  was 
refused  by  the  officer  making  the  ssle  on 
the  ground  that  the  time  to  which  the  bid- 
ding had  been  limited  had  expired.  Park- 
er V.  Pratt,  8  N.  J.  Eq.  104. 

The  objection  of  a  bidder  whose  bid  has 
been  disregarded  is  frequently  made  when 
the  question  of  the  confirmation  of  the  sale 
.  is  before  the  court. 

In  Spalding  v.  Murphy,  03  Neb.  401,  88 
N.  W.  489,  the  court  refused  a  confirmation 
where  it  was  shown  that  the  bid  of  one  of 
the  objectors  to  the  confirmation  was  the 
highest  bid  at  the  sale,  but  was  rejected 
after  some  dispute  between  the  attomevs 
for  the  bidder  who  made  the  bid  and  tlie 
officers  conducting  the  sale.  The  court 
states  that  it  further  appears  that  the 
bids  of  the  successful  bidder  were  not  an- 
nounced openly,  but  could  be  ascertaintd 
only  upon  inquiry,  and  that  throughout  th« 
bidding  the  special  master  and  such  com- 
petitor were  in  frequent  consultation,  and  in 
view  of  this  fact,  together  with  the  fact 
that  the  highest  bid  was  not  accepted,  there 
was  great  reason  to  doubt  the  fairness  and 
impartiality  of  the  sale,  and  it  should  be 
set  aside. 

In  determining  the  question  of  confirtDS^ 
tion  of  a  sale,  the  court  in  Grav  v.  Vein. 
33  Md.  18,  holds  valid  a  sale  of  land  to  psv 
the  purchase  mon^  thereof,  where  the 
trustee  directed  the  auctioneer  not  to  recutt 
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fully  and  utterly  disregarded  her  bid,  and 
knocked  the  property  down  to  Adair.  On 
the  day  of  the  sale  she  went  to  the  aheriff 
and  offered  to  pay  him  the  $50,000,  and 
he  refused  to  take  the  money  or  to  make 
her  a  deed.  The  property  is  worth  $100,- 
000.  She  is  ready  and  able  to 'tender  the 
$5U,000  into  court,  or  give  good  security  to 
guarantee  an  upset  bid  from  her  of  $50,000, 
if  the  court  will  order  a  resale  of  the  prop- 
erty. She  prays  that  the  sale  to  Adair  be 
set  aside,  that  the  property  again  be  ex- 
posed for  sale  at  the  bid  offered  by  peti- 
tioner, and  that  it  be  knocked  down  to  her, 
or  to  such  person  as  shall  make  a  higher 
bid.  The  defendatits  demurred  to  the  peti- 
tion on  various  grounds,  among  others,  on 
the  ground  that  the  petitioner's  right  of 
action  was  barred  by  reason  of  laches  on 
her  part  in  filing  her  equitable  petition. 
The  court  sustained  the  demurrer  gener- 
ally, and  the  plaintiff  excepted. 

Mr.  Lowndes  Callionn  for  plaintiff  in 
error. 

Messrs.  Boswr  A  Brandon  and  Aldlne 
Chambers  for  defendants  in  error. 

Beck,  J.,  delivered  the  opinion  of  the 
court: 

Under  the  facts  of  the  case  the  court 
property  held  that  the  petition  should  be 


dismissed.  The  plaintiff  had  been  guilty  of 
such  laches  as  would  render  it  clearly  un- 
just and  inequitable  at  this  date  to  enforce 
her  demand  for  a  resale  off  the  property. 
Section  4360  of  the  Civil  Code  is  as  follows: 
"The  limitations  herein  provided  apply 
equally  to  all  courts;  and  in  addition  to 
the  above,  courts  of  equity  may  interpose 
an  equitable  bar,  whenever,  from  the  lapse 
of  time  and  laches  of  the  complainant,  it 
would  be  inequitable  to  allow  a  party  to 
enforce  his  legal  rights."  And  we  can 
scarcely  conceive  of  a  clearer  case  for  the 
application  of  the  provisions  in  reference 
to  the  interposition  of  the  equitable  bar 
than  this.  The  property  sold  for  $48,000. 
The  plaintiff's  own  bid  was  $50,000,  accord- 
ing to  her  allegations.  There  is  no  allega- 
tion that,  except  in  the  matter  of  not  crying 
the  plaintiff's  bid,  the  sale  was  not  con*, 
ducted  in  such  a  way  as  to  give  everyone 
attending  full  opportunity  of  bidding,  and 
there  is  some  presumption  that  the  amount 
bid  was  in  the  neighborhood  of  the  real 
value  of  the  property.  The  property  is  al- 
leged to  be  now  worth  $100,000,  a  sum 
double  in  amount  that  of  the  plaintiff's  bid. 
We  do  not  think  that  a  court  of  equity 
would  tolerate — certainly  not  aid — a  party 
in  delaying  the  making  of  a  claim,  where 
delay  would  amount  to  giving  to  the  party 
guilty  of  the  delay  an  opportunity  to  specu- 


the  bid  of  the  execution  debtor.  The  execu- 
tion debtor  in  this  case  produced  at  the 
sale  a  written  authority  from  the  third  per- 
son to  him  as  agent  to  buy  the  land  at  a 
certain  price,  and  the  bid  which  was  re- 
jected was  largely  in  excess  of  this  price, 
and  only  slightly  larger  than  the  bid  of 
another  purchaser  to  whom  the  land  was 
struck  off.  It  is  stated  by  the  court  that 
the  trustee  was  right  in  rejecting  the  bid, 
if  the  execution  debt<»  claimed  to  nave  been 
acting  as  the  agent  of  the  third  person 
when  he  made  the  bid  which  was  rejected, 
bpcause  it  exceeded  the  amount  to  wliich  he 
was  authorized  to  go:  and  if  he  made  the 
bid  on  his  own  account  it  was  equally  prop- 
er to  reject  it,  as  he  was  the  delinquent 
purchaser  for  whose  fault  the  property  had 
been  decreed  to  be  sold,  and  it  was  quite 
evident  that  his  bid,  instead  of  being  made 
in  good  faith,  was  designed  and  intended  to 
delay  and  harass  the  appellee  in  the  re- 
covery of  his  debt. 

A  sale  was  set  aside  in  Montclair  Bldg. 
&  L.  Asso.  v.  Farmer,  —  N.  J.  Eq.  — ,  67 
Atl.  852,  where  the  bid  of  a  defendant  in 
a  foreclosure  procee<ling  was  not  heard  by 
the  Kheriff,  and  the  property  sold  to  another 
bidder  who  bid  the  same  amount  as  the 
defendant. 

Where,  previously  to  the  conRrmation  of 
the  sale,  the  chancellor,  to  relieve  the  de- 
fendant in  the  execution,  wlio  bid  at  the 
sale,  but  whose  bid  was  disregarded  by  the 
sheriff,  extended  to  him  the  privilwe  of 
47  L.R.A.(N.S.)  57 


giving  bond  and  taking  the  property  at  his 
bid,  and  he  failed  to  do  this,  whereupon  the 
report  of  the  sale  was  confirmed,  siich  bid- 
der has  no  cause  for  complaint.  Creutz  r. 
Knecht.  9  Ky.  L.  Rep.  772,  6  S.  W.  717. 

In  continuing  an  injunction  to  restrain 
any  further  proceeding  subsequent  to  the 
sale,  the  court  in  Merwin  v.  Smith,  2  N.  J. 
Eq.  182,  treats  the  fact  that  the  sheriff 
declined  receiving  the  bid  of  an  agent  of 
the  execution  creditors  as  a  ground  for 
the  continuance  of  the  injunction.  Upon  the 
sale  the  agent  produced  a  written  power  of 
attorney, .  and  offered  to  leave  it  with  the 
sheriff,  but  the  sheriff  declined  receiving  his 
bid  unless  he  gave  security,  and,  not  l^ing 
able  to  do  this,  his  bid  was  not  received. 

Cases  in  general  in  which  the  bidder 
has  attached  some  condition  to  his  bid  have 
been  excluded..  The  two  following  casea 
are  illustrative  of  this  class: 

An  execution  creditor  who  bids  at  an  ex- 
ecution sale,  attaching  a  condition  to  his 
bid  that  the  money  be  applied  to  his  execu- 
tion, cannot  maintain  an  action  on  the  case 
against  the  sheriff  for  refusing  his  bid. 
Faunee  v.  Sedgwick,  8  Pa.  407. 

The  court  is  of  the  opinion  in  Downing 
V.  Brown,  Hardin  (Ky.)  181,  an  action  to 
test  the  validity  of  the  quashing  of  an 
execution,  that  a  bid  of  $200  payable  in 
outlying  lands  is  not  such  a  bid  as  the 
sheriff  is  bound  to  accept,  or  in  any  way  re- 
gard, upon  the  sale  of  a  horse.    W.  A.  E. 
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late  in  the  value  of  the  property  wliicli  she 
seeks  to  have  reeold.  In  the  two  years  be- 
tween the  sale  and  the  filing  of  the  petition 
in  the  present  case,  she  bad  an  opportunity 
to  watch  the  trend  of  the  market  for  real 
estate  in  the  locality  in  which  the  property 
in  controversy  is  situated,  and  to  ascertain 
whether  it  would  be  profitable  or  not  to 
press  her  claim  of  a  right  to  a  resale,  or 
to  abandon  it.  If  bona  fide  she  had  desired 
to  have  a  resale  and  to  have  opportunity  of 
bidding  on  this  property,  she  should  have 
proceeded  promptly.  In  reference  to  an  an- 
alogous question,  the  substance  of  a  deci- 
sion of  the  Supreme  Court  of  the  United 
States  is  thus  stated  by  Mr.  Pomeroy,  in 
his  work  on  Equity  Jurisprudence:  "As  the 
question  whether  the  sale  should  be  vacated 
or  not  depends  upon  the  facts  as  they  ex- 
isted at  the  time  of  the  sale,  so,  in  taking 
proceedings  to  avoid  such  sale,  the  plaintiff 
should  act  upon  his  information  as  to  such 
facts,  and  not  delay  for  the  purpose  of  as- 
certaining whether  he  is  likely  to  be  ben- 
efited  by  a  rise  in  the  property,  since  that 
would  practically  amount  to  throwing  upon 
the  purchaser  any  losses  he  might  sus^in 
by  a  fall,  and  denying  him  the  benefit  of  a 
possible  rise."  5  Pom.  Eq.  Jur.  47.  Under 
the  circumstances  alleged  in  this  petition, 
the  plaintiff  could  not  wait,  and  make  her 
action  in  setting  aside  the  sale  dependent 
upon  the  question  whether  it  is  likely  to 
prove  a  profitable  speculation.    Id.  47. 

Although  the  statute  in  reference  to  the 
resale  of  land  at  administrator's  sale,  under 
Civil  Code,  §  6071,  fixes  no  time  limit 
within  which  sale  must  be  had,  this  court 
held,  in  the  case  of  Saunders  v.  Bell,  Sfl  Ga. 
442,  that  "where,  at  an  administrator's 
sale,  property  is  bid  off  and  the  bidder  re- 
fuses to  take  it,  and  the  administrator  elects 
to  resell,  and  proceed  against  the  first  pur- 
chaser for  the  deficiency  arising  from  such 
sale,  he  must  resell  the  property  as  soon  as 
practicable;  and  if  he  delay,  without  the 
consent  of  the  bidder,  for  twelve  months,  on 
the  ground  of  stringency  of  the  times,  such 
delay  will  forfeit  his  right  to  recover,  and 
a  nonsuit  will  be  properly  awarded."  In 
that  case  Bell  was  a  bidder  for  the  property, 
and  it  was  knocked  off  to  him  at  the  amount ' 
of  his  bid,  and  afterwards  he  declined  to 
comply  with  his  bid  and  take  the  property. 
The  administratrix,  after  delaying  for 
twelve  months,  again  offered  the  land  for 
sale,  and  after  receiving  bids  knocked  it  off 
at  a  certain  price  considerably  less  than 
Bell's  bid  at  the  first  sale,  and  subsequently 
brought  suit  against  Bell  for  the  difference. 
Upon  the  trial  of  this  suit  the  plaintiff  was 
nonsuited  upon  the  ground,  among  others, 
that  she  had  not  put  up  the  land  for  resale 
imtil  twelve  months  hod  elapsed  from  the 
47  L.R.A.(N.S.) 


time  of  the  first  sale.  The  excuse  offered 
by  the  administratrix  was  the  stringency  of 
the  money  market  and  the  hardness  of  the 
times.  This  court,  in  reference  to  this 
question,  said:  "We  think  th&t  the  court 
properly-  granted  the  nonsuit.  The  land 
should  have'  been  offered  for  sale  again  as 
soon  as  practicable.  Any  unreasonable  de- 
lay, without  the  assent  of  the  bidder,  would 
put  it  in  the  power  of  the  estate  to  specu- 
late upon  the  bidder  by  selecting  such  time 
to  resell  as  would  be  to  the  interest  of  the 
estate,  and  adverse  to  that  of  the  bidder." 
See  also  the  case  of  Roberts  v.  Smith,  137 
Ga.  30,  72  S.  E.  410.  In  the  case  of  Duffv 
V.  Rutherford,  21  Ga.  383,  88  Am.  Dec. 
459,  it  was  ruled:  "At  a  sheriff's  sale,  A 
bid  $1,  B  bid  $2,  A  bid  $3,  B  bid  $3.30: 
but  the  sheriff  fraudulently  refused  to  ay 
this  bid,  and  knocked  off  the  property  to  A 
at  83.  Held,  that  B  had  the  right  to  go  into 
equity,  and  have  the  sale  resumed  at  the 
point  of  his  bid."  But  in  that  case  there 
is  nothing  to  show  that  the  plaintiff,  uk- 
ing  the  resale,  did  not  move  with  xeaiM- 
able  promptness  and  diligenoei. 
Judgment  affirmed. 

All  the  Justices  emusnr. 
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DOLESE  &  SHEPARD  COHPANT. 

(2S9  III.  274,  102  N.  E.  763.) 

Corporation  —  lease  to  secure  bnslneas 
—  ultra  Tires. 

1.  A  corporation  organized  to  carry  on  t 
brewing  business  has  no  implied  authority 
to  rent  land  and  construct  a  saloon  and 
boarding  house  near  a.  quarry,  although  it 
will  thereby  increase  the  market  for  ita 
product. 

liandlord  and  tenant  —  rvcovety  of 
value  of  bnlldinff  on  surrender  of 
lease. 

2.  Although  a  contract  by  a  eorporatioa 
organized  to  conduct  a  brewing  busmcss,  to 
rent  land  and  erect  thereon  a  saloon  and 


Ifote.  —  Potoer  of  bretcing  corporation 
to  purchase  or  letiae  property  to 
uaed  by  retaUws  of  its  products. 

As  to  power  of  corporation  organized 
for  the  manufacture  and  sale  of  liquor  to 
enter  into  contracts  of  guaranty  or  suret;- 
ship  in  behalf  of  its  custcHners  or  proaper- 
tive  customers,  see  note  to  Timm  v.  firsnJ 
Rapids  Brewing  Co.  27  L.R_A.(N.S.)  ISfi. 

As  to  implied  power  of  a  railroad  com 
pany  to  engage  in  or  guarantee  enterprise 
other  than  the  transport^^n  <rf  <m>ds 
Digitized  by  ^ 


1913. 


UNITED  STATES  BREWING  00.  t.  DOLESE  &  S.  CO. 


899 


boardiog  house,  with  a  proviso  that,  should 
a  prohibitory  law  be  adopt^ld,  tlie  lessor 
would  pay  it  the  value  of  the  buildings,  is 
ultra  virea,  the  corporation  may,  under 
the  common  counts,  recover  the  reasonable 
worth  oi  the  building  when  it  puMi  into 
possewion  of  the  lusor,  upon  lumnder 
of  the  leue. 

Same  —  sarrender  of  lease  —  refusal  to 

take  possession  —  effect. 

3.  One  who  lets  land  to  another  who  is 
to  erect  thereon  a  boarding*  bouse  and 
haIoou,  with  the  understanding  that,  upon 
the  adoption  of  a  prohibitory  law,  the  lessor 
will  pay  the  lessee  the  cost  of  the  build- 
ings,  cannot  defeat  a  recovery  b^  refusing 
to  take  possession  when  the  laW  is  adopted 
and  the  property  surrmdered  to  Mm. 

{June  18.  1913.) 


EKROR  to  the  Appellate  Court,  First 
District,  to  review  a  judgment  revers- 
ing a  judgment  of  the  Municipal  Court  of 
Chicago  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  certain  amount  al- 
lied to  be  due  plaintiff  from  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Walter  H.  Jacobs,  with  Messrs. 
Winston,  Payne,  Strawn,  A  Shaw  for 
plaintiff  in  error. 

Messrs.  William  J.  Pringle  and  Eldvln 
TerwilUger,  Jr.,  for  defendant  in  error: 
Where  a  contract  of  a  corporation  is  il- 
legal or  ultra  virea,  or  beyond  the  power 
conferred  upon  it  by  its  charter,  it  is  abso- 
lutely void  and  without  any  tegal  effect 
It  cannot  be  ratified  by  either  party.  No 


passengers,  see  notes  to  Western  Maryland 
R.  Co.  v.  Blue  Ridge  Hotel  Co.  2  L.Rj1. 
IN.S.)  887.  and  Louisville  Property  Co.  v. 
Com.  .38  L.R.A.(N.S.)  830. 

As  to  right  of  private  persons  to  contest 
the  power  of  a  corporation  to  take  or  hold 
property,  see  note  to  Kofalruss  v.  Zachry, 

46  L.R.A.(X.S.)  72. 

See  also  notes  in  1  L.R.A.  285,  and 
6  L.RA.  290,  aa  to  the  general  question 
€>f  power  of  corporations  to  make  contracts, 
and  doctrine  tif  ultra  virea;  also  note  in 
1  L.R.A  458,  on  strict  construction  of  cor- 
porate powers;  and  in  11  I*R.A.  845,  on 
incidental  powers  of  corporations. 

There  is  a  conflict  of  authority  upon 
the  question  indicated  in  the  title,  arising 
from  the  application  of  accepted  general 
rules  to  the  purposes  of  particular  corpora- 
tions as  expressed  in  their  charters.  The 
general  rule  in  regard  to  incidental  pow- 
ers of  corporations  is  thus  stated  in  10 
Cyc.  1096:  '"An  incidental  power  is  one 
that  is  directly  and  immediately  appro- 
priate to  the  execution  of  the  specific  power 
granted,  and  not  one  that  has  a  slight  or 
remote  relation  to  it.  An  incidental  power 
exists  only  for  the  purpose  of  enabling  a 
corporation  to  carry  out  the  powers  ex- 
pressly granted  to  it,  that  is  to  naf,  the 
powers  necessary  to  accomplish  the  purpose 
of  its  existence,  and  can  in  no  case  avail 
to  enlarge  the  express  powers,  and  there- 
by warrant  it  to  devote  its  efforts  and  cap- 
ital to  other  purposes  than  such  as  its 
charter  expressly  authorizes,  or  to  engage 
in  collateral  enterprises,  not  directly,  but 
only  remotely,  connected  with  its  specific 
rorporate  purposes."  But  it  is  also  said 
in  regard  to  imolied  powers:  "The  implied 
powers  of  a  corporation  are  not  limited  to 
such  as  are  indispensably  necessary  to 
carry  into  effect  those  expressly  granted, 
Jnit  comprise  all  that  are  necessary  in  the 
sense  of  being  appropriate,  convenient,  and 
suitable  for  such  purposes,  including  the 
right  of  a  reasonable  choice  of  means  to  be 
employed.  They  must  result  from  the 
charter  by  necessary  implication,  regard 
being  had  to  the  object  and  purpose  of 
the  corporation;  and  if  there  is  any  uncer* 
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tainty  or  doubt  as  to  the  terms  of  the 
charter,  it  must  be  resolved  in  favor  of  the 
public." 

The  mere  statement  of  these  general  rules 
shows  the  probability  of  a  conflict  of '  au- 
thority in  their  application. 

In  conflict — in  principle  at  least,  though 
the  facts  were  not  entirely  identical — with 
the  rule  laid  down  in  United  States  Bbew- 
INO  Co.  V.  DoLEBB  &  S.  Co.,  it  was  held 
in  McQuaide  v.  Enterprise  Brewing  Co.  14 
Cal.  App.  315,  111  Pac.  927,  where  the 
brewing  company,  in  order  to  increase  its 
sales  u  beer.  leued  the  premises  in  ques- 
tion from  the  plaintiff,  purchased  bar  fix- 
tures and  furniture,  and  sublet  the  proper- 
ty to  various  tenants  for  purposes  of  a 
saloon  and  hotel  to  sell  the  company's  beer, 
that  ultra  virea  was  not  a  good  defense  to 
an  action  against  the  company  for  rent 
under  the  lease.  One  of  the  objects  of  the 
corporation  was  "to  manufacture  and  sell 
beer."  The  court  said:  "One  of  the  ob- 
jects of  defendant  in  procuring  the  lease 
was  to  sublet  the  saloon  to  one  of  its  old 
customers  who  had  been  in  the  habit  of 
buying  beer  from  them,  and'  who  would 
buy  beer  and  sell  it  at  the  saloon.  It  was 
one  of  its  objects  to  find  a  market  for  its 
beer  and  increase  its  sale.  With  this  pur- 
pose in  view,  it  purchased  the  bar  fixtures, 
and  furnished  the  bar  with  such  fixtures 
and  furniture.  It  procured  the  place  where 
the  beer  was  to  be  sold,  bought  the  furniture 
and  bar  glasses  to  be  used  in  selling  it, 
leased  the  property,  and  sublet  it  to  the 
party  who  was  to  sell  it.  It  would  not  have 
been  in  violation  of  law  for  the  defendant 
to  have  purchased  a  lot  and  erected  a  build- 
ing BO  as  to  have  a  place  in  which  to  dis- 
pose of  its  wares.  If  so,  it  was  not  in 
violation  of  law  for  it  to  lease  such  place 
and  sublet  it  to  others.  Such  transaction 
was  germane  to  the  purposes  of  the  cor- 
poration defendant,  and  not  foreign  to  it." 
The  court  also  indicated  that,  except  in 
cases  of  contract  malum  m  se  or  nullum 
prohibitum,  the  defense  of  ultra  viret, 
where  the  contract  was  executed,  was  of 
very  limited  scope,  and  should  be  looked 
upon  wltii  disfavor. 
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performance  on  either  side  can  give  the  un- 
lawful contract  validity,  or  be  the  founda- 
tion of  any  right  of  action  upon  it. 

National  Home  Bldg.  A.  L.  Abso.  v.  Home 
Sav.  Bank,  181  II!.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  54  N.  E.  619;  Leigh  v. 
American  Brake-Beam  Co.  205  111.  147,  68 
X.  E.  713;  Chicago  Pneumatic  Tool  Co.  v. 
H.  W.  Jones  Mfg.  Co.  91  111.  App.  547; 
Htacey  v.  Glen  Ellyn  Hotel  &  S.  Co.  223 
III.  552,  8  L.R.A.(N.S.)  966,  79  N.  E.  133; 
Steele  v.  Fraternal  Tribunes,  215  III.  190, 
106  Am.  St.  Rep.  160,  74  N.  E.  121;  Fritze 
V.  Equitable  Bldg.  &.  L.  Soc.  186  111.  183, 
57  N.  E.  873;  Kelley,  M.  4  Co.  v.  O'Brien 
Varnish  Co.  00  111.  App.  287;  Converse  v. 
Kmerson,  T.  &  Co.  242  111.  619,  90  N.  E. 
269. 


It  was  also  held  in  McQuaide  t.  Enter- 
prise Brewing  Co.  supra,  that  the  trans- 
action  of  the  brewing  company  in  leasing 
a  saloon  and  subletting  it  to  tenants  to  sell 
tho  company's  liquor  was  not  prohibited  bv 
fttatute  providing  that  "no  corporation  shall 
acquire  or  hold  any  more  real  estate  than 
may  be  reasonably  necessary  for  the  trans- 
action of  its  business  or  the  construction  of 
its  works,"  since  in  this  manner  one  of  the 
objects  of  the  corporation,  namely,  the 
manufacturing  and  sale  of  beer,  would  be 
carried  out. 

Also,  in  Welsh  v.  Ferd  Heim  Brewing 
Co.  47  Mo.  App.  608,  under  a  charter  au- 
thorizing the  brewing  company  "to  handle, 
manufacture,  and  vend"  intoxicating  li- 
quors, "and  to  that  end  to  purchase,  own, 
and  lease  .  .  .  brewing  eatablishments, 
.  .  .  real  estate,  and  such  other  prop- 
erty .  .  .  incideni  or  proper  for  carry- 
ing on  the  business  of  doing  the  things 
aforesaid,"  it  was  held  that  the  company 
had  power  to  lease  a  saloon  building  and  to 
sublet  it  to  a  tenant  to  sell  the  company's 
liquors.  It  was  said  that  a  corporation 
might  enter  into  any  contract  which  was 
reasonably  adapted  to  further  the  enter- 
prise for  whieb  it  was  chartered,  unless 
restrained  by  the  charter;  that  the  object 
of  the  company  in  this  case,  in  renting  the 
premises,  was  to  introduce  and  sell  its  beer, 
and  that  such  an  object  was  within  the 
plainly  implied,  if  not  the  express,  scope 
of  its  charter  power. 

In  Welsh  v.  Ferd  Heim  Brewing  Co.  su- 
pra, the  court  drew  a  diatinction  between 
the  contract  of  a  brewing  company  by 
which  it  leased  premises  for  a  saloon,  al- 
though with  the  object  of  subletting  them  to 
a  tenant  to  sell  its  liquors,  and  a  contract 
by  the  company  to  guarant^  the  payment  of 
rent  of  a  saloon  keeper  who  agreed  to  sell 
the  company's  liquors,  but  who  himself  took 
the  lease  direct  from  the  owner;  it  being 
held  that  the  former  class  of  contracts 
was  within  the  power  of  the  corporation,  al- 
though in  other  cases  cited  it  had  been  held 
to  the  contrary  in  l^e  latter  class.  The 
court  also  diatinguisbed  the  former  class 
of  contracts  from  those  where  the  brewing 
47  L.R.A.(N.S.) 


The  contract  ultra  virea  on  the  part 
of  the  brewing  company.  It  did  not  is- 
volve  a  single  isolated  transaction,  but 
obligated  the  brewing  company  to  engage 
in  the  separate,  unauthorized  business,  for 
a  period  of  twcnty-fiTe  years,  of  operating 
a  boarding  house. 

Brewer  &  H.  Brewing  Co.  v.  Boddie,  181 
111.  622,  55  K.  E.  49;  Best  Brewing  Co.  t. 
Klaesen,  185  III.  37,  50  L.R.A.  765,  76  Am. 
St.  Rep.  26,  67  N.  E.  20;  Kraft  v.  West 
Side  Brewery  Co.  219  111.  205,  76  N.  E. 
372;  People  ex  rel.  Healy  v.  Illinois  C.  R. 
Co.  233  111.  378,  16  L.R.A.(N.S.)  604,  122 
Am.  St.  Rep.  181,  84  N.  E.  368,  13  Ann. 
Cas.  285;  Midland  Teleph.  Co.  v.  National 
Teleg.  News  Co.  236  IlL  476,  86  N.  £.  107-, 
Farson  T.  Fogg,  205  III.  326,  68  N.  E.  755. 

company  agreed  to  defray  the  expenses  of 
a  public  festival,  although  the  crowd  thus 

assembled  might  consume  much  of  the  com- 
pany's liquor. 

The  case  of  Welsh  v.  Ferd  Heim  Brew- 
ing Co.  supra,  was  followed  in  Glass  v. 
Ferd  Heim  Brewing  Co.  47  Mo.  App.  630. 
but  there  was  the  additional  circumstance 
in  the  latter  case  that  the  brewing  company, 
which  was  sued  for  rent,  hod,  in  order  to 
promote  tbe  sale  of  its  liquor,  signed  a  lease 
jointly  with  a  third  person  who  became  the 
occupant  of  the  property ;  so  that  there  was 
evidence,  it  was  said,  which  might  be  con- 
strued as  tending  to  show  that  the  defend- 
ant was  a  mere  surety.  But,  without  ad- 
mitting that  the  evidence  did  show  that 
the  company  was  merely  a  surefy,  and  with- 
out deciding  whether  the  lease  under  tbe 
circumstances  was  vltra  vires,  the  court 
held  that,  if  the  contract  was  ultra  virea, 
it  did  not  "belong  to  that  class  of  unau- 
thorized acts  of  a  trading  corporation  which 
can  be  avoided  in  a  collateral  way,  as  by 
contesting  the  validity  of  a  fair  contract 
entered  into  bona  fide." 

In  Keating  v.  American  Brewing  Co.  ti 
App.  Div.  601,  71  N.  Y.  Supp.  96,  while  it 
was  held  that  tbe  queBti<Hi  of  ultra  virca 
was  not  directly  raised,  the  court  said 
that,  had  it  been  raised,  it  was  of  the 
opinion  that  it  could  not  have  been  deter- 
mined as  a  matter  ofiiaw  that  a  contract 
by  which  the  defendant  brewing  company 
agreed  to  purchase  a  quantity  of  hotel  fur- 
niture was  beyond  the  power  of  the  cor- 
poration to  make. 

In  several  cases  it  does  not  appear  that 
property  leased  by  a  brewing  company 
was  sublet,  but,  so  far  as  the  facts  appnr 
in  the  case,  the  company  may  have  openbd 
tbe  saloon  itself.  Among  probablv  othrr 
cases  of  this  class,  are  Brewer  &  li.  Brev- 
ing  Co.  V.  Boddie,  181  111.  622,  56  N.  E.  49 
(holding  that  a  corporation  organized  to 
carry  on  a  general  brewing  business,  and 
to  "manufacture  and  sell  soda  waters." 
could  lease  pranises  to  be  occupied  ex- 
clusively as  a  "saloon,"  since  it  could  not 
be  said  as  matter  of  law  that  a  "salora" 
was  a  place  where  intoxicating  liquors  were 

Digitized  by  GoOglC 


1913. 


UNITED  STATES  BREWIXO  Oa  v.  t>OL£S£  A  S.  CO. 


flOl 


The  question  u  to  the  power  of  the 
plmintiff  to  coTenimt  to  build  and  operate 
a  boarding  house  for  twenty-five  years  is 
directly,  not  collateral^,  inTidved  in  this 
suit. 

Brewer  &  H.  Brewing  Co.  t.  Boddie,  181 
111.  622,  6S  Vt.  E.  40. 

If  sny  part  of  the  eonsideratim  is  ille- 
gal or  ultra  viret,  the  whole  consideration 
is  void,  because  public  policy  will  not  per- 
mit a  party  to  enforce  a  promise  obtained 
by  an  illegal  or  iil^  virm  promise  though 
connected  with  another  promise  which  is 
legal.   The  undotaking  was  not  severable. 

Corcoran  t.  Lehigh  ft  F.  Coal  Co.  138 
III.  8M,  28  N.  E.  759;  People  ex  rel.  Og- 
ievee  t.  Smith,  13D  HI.  App.  407. 

The  contract  was  vltra  vires  on  the  part 

sold,  and  not  a  place  for  the  sale  only  of 
soda  wat*r)  ;  National  Brewing  Co.  v.  Ahl- 
gren,  63  111.  App.  475  (holding  that  a  brew- 
ing corporation  was  estopped  to  set  up  the 
defense  of  ultra  viret  after  having  received 
the  benefit  of  the  contract  of  lease) ;  Keeley 
Brewing  Co.  v.  Emriclc,  64  III.  App.  247 
r  follow!  ing  National  Brewing  Co.  v.  Ahl- 
gren,  supra,  in  holding 'that  the  brewing 
company  was  estopped  to  set  up  the  defenau 
of  ultra  virea;  but  stating  also,  as  in  the 
former  case,  that  the  renting  of  premises  to 
be  used  as  a  place  for  the  sale  of  beer  was 
not  in  excess  of  the  powers  of  a  corporation 
organized  for  the  purpose  of  brewing,  manu- 
facturing, "buying,  and  selling"  liquors) ; 
Northwestern  Brewing  Co.  v.  Manton,  44 
111.  App.  424  (holding  the  brewing  company 
estopped  to  set  up  the  defense  of  ultra 
vires  when  sued  on  a  contract  of  lease). 

In  KcUey  Brewing  Co.  v.  Mason,  116  111. 
App.  603,  it  was  held  that  a  corporation 
chartered  "to  carry  on  the  business  of 
brewing,  manufscturlng.  buying,  and  sell- 
ing" liquora  had  power  to  conduct  a  saloon ; 
and  that  therefore  a  lease  by  the  company 
of  a  three-story  and  basement  dwelling 
house,  the  basement  floor  of  which  had  been 
converted  into  a  storeroom  and  saloon, 
was  not  ultra  virea  the  corporation,  al- 
though it  was  said  that  it  did  not  appear 
whether  the  ctnnpany  used  the  basement  for 
a  saloon.  It  wms  said  that  the  conducting 
of  a  saloon  was  clearly  within  the  charter 
powers  of  the  brewing  company,  and  if  the 
basement  floor  and  rooms  above  were  not 
used  by  the  company  in  ite  business,  such 
facts  snould  have  been  shown  before  making 
a  claim  of  the  invalidity  of  the  lease. 

In  Klein  v.  Independent  Brewing  Asso. 
231  111.  594,  83  N.  W.  834,  the  court  said 
that  tt  was  not  ultra  nrta  a  brewing  cor- 
poration to  acquire  real  estate  for  the  pur- 
pose of  procuring  a  place  for  the  exclusive 
sale  of  the  company's  beer,  thereby  in- 
creasing and  promoting  the  business  of  the 
corporation.  The  properties  purchased  in 
this  instance  were  "beer  stands;"  hut  the 
purchases  it  was  said  were  not  attacked 
on  the  n^nd  of  lack  of  authori^  on  the 
part  of  Uie  corporatim  to  make  than. 
47  I..R.A.(N.S.) 


of  the  plaintiff.  It  could  not  contract  for 
the  building  and  operation  of  a  b(»rding 
house;  certainly  not  for  the  building  and 
operation  of  a  saloon. 

People  ex  reL  Moloney  v.  Pullman's  Pal- 
ace Car  Co.  175  111.  150,  84  L.R.A.  366,  St 
N.  E.  664. 

The  contract  contemplated  that  the  de- 
fendant's obligation  to  pay  might  be  deter- 
mined, as  it  is  claimed  it  was  determined, 
by  the  result  of  a  public  election.  It  is 
against  public  policy  and  void.. 

Merchants'  Say.  Loan  &  T.  Co.  t.  Good- 
rich, 75  ni.  555;  Jacobus  v.  Haslett,  78  III. 
App.  239;  Gregory  v.  King,  §8  111.  169,  11 
Am.  Rep.  56;  Elkhart  County  Lodge  v. 
Crary,  98  Ind.  241,  49  Am.  Rep.  746;  Oil- 
lett  T.  Ixigan  County,  67  HI.  266;  Crich- 

In  Conservative  Realty  Co.  v.  St.  Loui» 
Brewing  Asso.  133  Mo.  App.  261,  113  S.  \V. 
229,  the  provisions  of  a  lease  of  a  saloon 
by  a  brewing  company  were, upheld,  and 
the  court  apparently  regarded  a  lease  by  the 
corporation  of  a  saloon  building  in  which 
its  liquors  would  be  sold  by  a  subtenant  as 
valid,  although  the  evidence  in  this  instance 
merely  showed  that  the  property  was  rent- 
ed for  saloon  purposes,  and  probably  to 
increase  the  sale  of  the  company's  liquor, 
and  did  not  show  whether  the  party  renting 
the  saloon  was  an  independent  proprietor 
or  the  agent  of  the  brewing  companv.  It 
was  said,  however,  that  it  was  not  unuiwful 
for  a  brewing  corporation  to  lease  premises 
for  the  purpiMe  of  having  its  beer  sold  in 
them. 

While  this  note  does  not  include  in  gen- 
eral cases  as  to  the  power  of  a  brewing 
company  to  make  a  loan  of  money,  what- 
ever the  purpose  of  the  loan,  attention  is 
called  to  the  case  of  Kraft  v.  West  Side 
Brewery  Co.  219  HI.  205,  76  N.  B.  872, 
cited  in  Umted  States  Bbewino  Ctt.  v. 
Doles E  &  S.  Co.,  in  which  the  question 
arose  as  to  the  power  of  the  brewing  com- 
pany to  make  a  loan  for  the  purpose  of 
erecting  a  saloon  building  for  the  sale  of 
the  company's  liquor;  and  it  was  held  that 
the  transaction  was  not  ultra  virea. 

Attention  is  also  called  to  the  case  of 
Falk  V.  Ferd  Heim  Brewing  Co.  10  Kan. 
App.  248,  62  Pa«.  716,  as  representative 
01  possibly  other  cases  which,  owing  to  thr 
ground  of  the  decision,  are  bej'ond  the  scope 
of  the  note.  In  that  case,  where  the  brewing 
company,  in  order  to  increase  its  sales  of 
liquor,  induced  the  defendants  to  erect 
a  building  upon  their  lots  in  prohibition 
territory,  the  company  furnishing  the  money 
and  taking  a  mortgage  upon  tne  Imildiug 
as  security,  and  purchasing  the  neccssnrr 
fixtures  and  furniture  for  the  saloon,  it 
was  held  that  the  brewing  company  could 
not  recover  upon  the  notes  and  mortgage, 
since  they  were  given  as  part  of  an  illegal 
transaction,  the  object  of  which  was  to 
further  the  sale  of  liquor  in  prohibition  ter- 
ritory. B.  E.  H. 
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field  T.  Bermudez  Asphalt  Paving  Co.  174 
lU.  466,  42  L.BJ^.  347,  51  N.  E.  652;  Good- 
rich V.  Tenney,  144  111.  422,  19  L.R^.  371, 
36  Am.  St.  Hep.  459,  33  N.  E.  44;  Givens 
V.  Rogers,  11  Ala.  543;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  934. 

The  saloon  busineas  In  the  building  and 
in  the  district  never  oeased  in  fact.  There- 
fore it  never  "became  necessaiy  to  suspend 
the  Baloon  bnsinees,"  etc.,  "on  account  of 
the  territory  becoming  local  option,"  etc. 

Old  Town  V.  Dooley,  81  III.  255;  Lock- 
wood  V.  Mildeberger,  159  N.  Y.  186,  53  N. 
E.  803;  Webster's  Diet;  Standard  Diet.; 
Brewer  t  H*  Brewing  Co.  v,  Boddie,  181 
in.  622,  65  N.  E.  49;  O'Byme  v.  Henley, 
161  Ala.  620,  23  L.RJL(N.S.)  496,  50  So. 
83. 

There  is  neither  all^ation  in  the  declara- 
tion nor  proof  that  the  brewing  company 
delivered  receipts  for  expenditures  imme- 
diately on  their  payment;  this  was  a  con- 
dition precedent  to  the  right  of  recovery. 
•There  was  no  waiver  by  the  defendant. 

Downey  v.  O'Donnell,  86  111.  49;  Knick- 
erbocker Ins.  Co.  V.  Gould,  80  111.  388; 
Streeter  v.  Streeter,  43  111.  165;  Vincent 
V.  Stiles,  77  111.  App.  200;  Alichaelis  v. 
Wolf,  136  111.  68,  26  N.  E.  384;  6  Cye.  88; 
4  Am.  &  Eng.  Enc.  Law.  626. 

Fanner,  J.,  delivered  the  opinion  of  the 

court: 

Plaintiff  in  error,  hereafter  called  plain- 
tiff, brought  this  ution  of  assumpsit  in  the 
municipal  court  of  the  city  of  Chicago 
against  defendant  in  error,  hereafter  re- 
ferred to  as  defendant,  for  the  recovery  of 
$10,000  alleged  to  be  due  plaintiff  from 
defendant.  Plaintiff  is  a  corporation  or- 
ganized under  the  laws  of  Illinois  "to 
manufacture  and  sell  all  kinds  of  beer,  ale, 
and  porter,  to  buy  and  sell  all  kinds  of 
brewers'  materials  and  supplies,  and  to 
carry  on  a  general  brewer's  business  in  all 
its  branches."  Defendant  is  a  corporation 
organized  "to  quarry  stone,  sand,  clay, 
earth,  and  gravel,  to  manufacture  and  deal 
in  stone,  brick,  lime,  and  cement,  and  deal 
also  in  sand,  clay,  earth,  gravel,  sewer  and 
water  pipe,  stucco,  lumber,  and  building 
materials  of  all  kinds,  coal  and  ice,  and  to 
contract  for,  make,  and  construct  public 
and  private  improrements  in  which  any 
such  materials  are  employed,  including 
roads  and  bridges."  Defendant's  quarries 
were  near  the  village  of  Gray,  or  Hodgkins, 
in  Lyons  township.  Cook  county,  about  15 
miles  from  the  business  district  of  the  city 
of  Chicago.  The  village  is  situated  on  the 
Atchison,  Topeka,  &  Santa  F«  Railroad, 
and  is  about  three  quarters  of  a  mile  from 
the  quarries.  In  1905  there  were  but  few 
houses  in  the  neighborhood  where  em- 
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ployees  of  defendant  could  Htc^  and  the 
transportation     facilities     for  conTeying 
workmen  to  and  from  the  quarries  were  in- 
adequate and  inconvenient.    Defendant  em- 
ployed between  100  and  200  workmen,  and 
in  1906  it  employed  an  architect  and  caused 
plans  to  be  prepared  for  a  building  it  pro- 
posed to  erect  for  a  boarding  house  to  a^ 
commodate  its  employees.  Before  any  work 
was  done        defendant  on  the  building, 
negotiations  were  entered  into  by  it  witli 
plaintiff  for  the  construction  of  the  build- 
ing by  plaintiff.    These  negotiations  re- 
sulted in  an  agreement  being  reached  b; 
which  plaintiff  was  to  erect  the  building, 
part  of  it  to  be  used  as  a  saloon.   On  No- 
vember 6,  1905,  defendant  leased  to  plain- 
tiff, for  a  term  commencing  January  1. 
1906,  and  ending  December  31,  1930,  a 
tract  of  land  described  100  feet  wide  by 
200  feet  deep,  upon  which  plaintiff  agreed 
to  erect  at  its  own  expense,  and  maintain 
for  the  term  of  the  lease,  unless  sooner  ter- 
minated under  the  provisions  thereof,  "a 
certain  building,  and  to  use  and  operate  the 
same   continuously   for  the   ei)tire  term, 
aforesaid,  as  a  saloon  and  boarding  house, 
said  building  to  coat  the  sum  of  $6,700." 
Plans  and  drawings  for  the  building  werr 
made  part  of   the  agreement.  Plaintiff 
erected  an  L-building  24  feet  wide  by  177 
feet  long,  and  an  addition  20  feet  by  30 
feet.    The  portion  of  the  building  devoted 
to  use  for  boarding  house  purposes  con- 
sisted of  a  kitchen,  24  feet  by  24  feet,  a 
dining  room,  24  feet  by  80  feet,  forty-thrw 
double  bedrooms,  and  an  apartment  for  the 
tenant.    The  part  of  the  building  devoted 
to  saloon  purposes  was  24  feet  by  30  feet. 
The  lease  contained  provisions  concerning 
its  termination  by  defendant  upon  notice, 
and  for  the  appointment  of  .appraisers  to 
value  the  building  and  make  an  award  for 
the  payment  therefor  by  defendant,  if  it 
elected  to  terminate  the  lease  before  its  ex- 
piration; but  those  provisions  are  not  here 
involved.    The  lease  provided  that,  "Bhould 
the  district  within  which  the  premises  here- 
in demised  are  located  become  a  prohibition 
or  local  option  district,  so  that,  on  account 
thereof,  it  shall  be  necessary  to  suspend  the 
salooif  business  on  said  premises  within 
throe  years  from  the  date  of  this  contrict, 
then  no  such  appraisement  shall  be  miide. 
but  said  first  party  [defendant]  shall  p&y 
to  the  said  second  party  [plaintiff^  the  cost 
price  of  the  building  and  improvements 
on  said  premises,  such  cost  price  not  to  ex- 
ceed, however,  the  sum  of  $10,000."  The 
lease   authorized   plaintiff   to   sublet  the 
building,  and  after  its  completion  plaintiff 
leased  it  at  a  monthly  rental  of  $200,  with 
a  provision  that  if  the  lessee  or  his  assigaa 
purchased  from  plaintiff  all  beer  loU  on 
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the  premisea,  a  deduction  or  rebate  would 
be  allowed  of  $120  on  each  month's  rent. 
The  building  was  conducted  as  a  boarding 
hpuse  and  saloon  from  the  time  of  its  com- 
pletion. At  the  township  election  held 
April  7,  1908,  the  township  of  Lyons  be- 
came prohibition  or  antisaloon  territory, 
and  on  April  9th  plamtifF  notified  defend- 
.ant,  in  writiDg,  of  that  fact,  demanded  the 
payment  of  $10,000,  and  offered  to  sur* 
render  the  building  immediately  upon  pay- 
ment. Defendant  did  not  make  the  pay- 
ment, and  appears  to  have  ignored  the 
demand.  This  suit  was  begun  for  the  recov- 
ery of  $10,000,  on  August  4,  1908.  The 
declaration  consisted  of  a  special  count  on 
the  contract  and  the  common  counts.  De- 
fendant pleaded  the  general  issue  and  a 
apecial  plea  that  the  contract  declared  on 
in  tlie  special  count  was  ultra  vires.  The 
cause  was,  by  agreement,  beard  before  the 
court  without  a  jury.  The  court  found  the 
isBues  for  the  plaintiff,  assessed  its  dam- 
ages at  $8,400.12,  and  rendered  judgment 
therefor.  Defendant  prosecuted  an  appeal 
to  the  appellate  court  for  the  first  district, 
and  that  court  reversed  the  judgment  of 
the  municipal  court.  The  appellate  court 
waa  of  opinion  the  contract  was  idtra  vires 
the  plaintiff  corporation;  that  there  could 
be  no  recovery  upon  the  common  counts, 
under  the  evidence,  upon  an  implied  con- 
tract, and  the  cause  was,  therefore  not  re- 
manded. A  writ  of  certiorari  was  granted 
by  this  court. 

The  view  of  the  municipal  court,  as  in- 
dicated by  propositions  of  law  held  and  re- 
fused, was  that  the  contract  was  ultra 
virea,  but  that  plaintiff  was  entitled  to  re- 
cover the  reasonable  value  of  the  building 
under  an  implied  contract.  While  plaintiff 
insists  it  is  entitled  to  recover  upon  an  im- 
plied contract,  if  the  written  contract  is 
ultra  virea,  it  contends  that  said  written 
contract  was  not  ultra  vires,  and  this  ap- 
pears to  have  been  the  principal  theory 
upon  which  the  case  was  tried  in  the  mu- 
nicipal court.  We  agree  with  the  munici- 
pal and  appellate  courts  that  it  was  be- 
yond the  power  of  plaintiff  to  make  the 
contract,  and  that  the  contract  is  void. 

Plaintiff  relies  upon  the  rule  announcel 
in  a  number  of  cases,  that  it  is  within  the 
power  of  a  corporation  to  adopt  any  proper 
and  conve^iient  means  tending  directly  to 
accomplish  the  purposes  for  which  it  was 
organized,  not  amounting  to  the  transac- 
tion of  a  separate,  unauthorized  business. 
Among  other  similar  cases,  reliance  is 
placed  upon  Heims  Brewing  Co.  v.  Flan- 
nery,  137  111.  309,  27  K,  E.  286,  and  Kraft 
v.  West  Side  Brewery  Co.  219  111.  205,  76 
N.  E.  372.  In  the  Heims  Brewing  Co. 
Case  the  corporation  was  organized  with 
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power  "to  acquire,  own,  and  use  all  neces- 
sary property  and  means  to  prosecute  and 
conduct  the  busineBs  of  brewing  and  dis- 
posing of  beer,  with  all  such  powers  lu 
shall  be  essential  and  incident  to  the  con- 
venient and  successful  operation  of  a  brew- 
ery." It  leased  a  building  for  a  period  of 
five  years  for  saloon  purposes.  Before  the 
term  expired,  it  abandoned  the  premises 
and  refused  to  pay  the  rent.  When  suit 
was  brought,  it  defended  on  the  ground 
that  the  contract  was  ultra  vires.  A  part 
of  the  contract  with  the  owner  of  the  build- 
ing waa  that  the  owner  would  not  engage  in 
the  saloon  business  during  the  period  of  the 
lease,  nor  rent  other  property  owned  or 
controlled  by  him  in  the  block  for  saloon 
purposes.  The  object  of  the  contract  and 
lease  was  to  promote  the  business  for  which 
the  brewery  was  organized  by  increasing 
the  sale  and  consumption  of  beer  manu- 
factured by  it,  and  it  was  held  the  contract 
was  within  the  powers  of  the  corporation, 
and  was  valid  and  binding.  In  the  Kraft 
Case  the  brewery  loaned  Kraft  money  to 
erect  a  building  for  a  saloon,  living  apart- 
ments for  the  owner,  and  for  a  hall  in  the 
upper  stoiy.  The  brewery  was  to  be  given 
a  lease  upon  the  premises,  and  no  otiier 
beer  than  that  manufactured  by  it  was  to 
be  sold  thereon  during  the  term  of  the 
lease.  A  mortgage  was  given  the  brewery 
to  secure  the  payment  of '  the  loan,  and 
when  it  instituted  proceedings  to  foreclose 
the  mortgage  the  defense  of  ultra  vires  was 
interposed.  This  court  held  that  the  loan 
was  made  for  a  purpose  not  too  remotely 
connected  with  the  firomotion  of  the  busi- 
ness of  the  brewery,  and  that  it  was  within 
the  implied  powers  of  the  corporation. 

We  do  not  think  the  above  cases,  and 
others  relied  upon,  sustain  plaintiff's  conten- 
tion. It  is  probably  true  that  the  boarding 
house  would  be  of  benefit  to  the  saloon  be- 
cause of  increased  patronage  at  the  bar ;  but 
because  a  corporation  like  plaintiff  might 
do  some  things  under  its  implied  powers  to 
promote  its  business,  it  does  not  follow  that 
it  may  engage  in  any  line  of  business  or 
occupation  not  authorized  by  its  charter 
powers,  because  such  business  or  occupa- 
tion would  promote  the  business  for  which 
the  corporation  was  organized.  It  would 
be  rather  a  far  stretch  of  corporate  powers 
to  say  that  a  corporation  organized  to 
manufacture  and  sell  beer,  ale,  and  porter, 
and  carry  on  a  general  brewer's  business  in 
all  its  branches,  could  establish  and  operate 
boarding  houses  for  the  purpose  of  increas- 
ing the  sale  of  its  beer.  This  court  said  in 
Fritze  v.  Equitable  Bldg.  &  L.  Soc.  186 
111.  183,  57  N.  E.  873:  "By  an  implied  pow- 
er is  meant  one  that  is  directly  and  imme- 
diately appropriate  to  the  execution  of  the 
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■peoiflc  power  granted,  and  not  one  that 
baa  alight  or  remote  relation  to  it."  In 
Beat  Brewing  Co.  t.  Klaaaen.  185  111.  37, 
50  LJt.A.  765,  70  Am.  St.  Rep.  26.  67  N. 
E.  20,  the  court  said:  "Many  acta  can  be 
Huggeated  which,  though  beneficial  to  the 
buainesa  of  a  corporation,  are  too  remote 
from  its  general  purpoeei  t«  be  deemed  rea- 
aonably  within  ita  implied  powera.  What 
is  &nd  what  is  not  too  remote  must  be  deter- 
mined aMording  to  the  faeta  of  each  case. 
The  rule  has  been  stated  to  be,  in  exercis- 
ing powers  conferred  by  its  charter,  a  cor- 
poration 'may  adopt  any  proper  and  con- 
venient means  tending;  directly  to  their 
accomplishment,  and  not  amounting  to  the 
transaction  of  a  separate,  unauthorized 
business.'"  Here  more  than  three  fourths 
jof  the  building  and  of  the  iuTestment  for 
its  construction  was  for  boarding  house 
purposes,  whioh  was  a  business  plaintilT' 
had  no  power,  either  express  or  implied, 
to  engage  in.  If  it  did  have  such  power,  we 
cannot  see  where  the  line  could  be  drawn 
against  its  engaging  in  any  business  in 
connection  with  its  manufacture  and  aale 
of  beer  that  would  promote  that  object. 
In  our  view  of  the  case  no  action  could  be 
sustained  upon  the  contract. 

In  National  Home  Bldg.  ft  L.  Asso.  t. 
Home  Sav.  Bank,  181  111.  35,  64  L.R.A. 
399,  72  Am.  St.  Rep.  245,  64  N.  E.  619, 
it  was  held  that,  where  a  corporation  acts 
within  the  general  scope  of  it*  powers,  it, 
as  well  as  persons  dealing  with  it,  may  be 
estopped  to  deny  that  it  has  complied  with 
the  I^al  formalities  prerequisite  to  its 
existence;  but  where  the  contract  is  beyond 
the  powers  conferred  upon  the  corporatitm 
by  law,  neither  the  corporation  nor  the 
party  dealing  with  It  can  be  estopped  from 
asserting  that  the  contract  was  u/trw  vtre*. 
Such  a  contract  cannot  be  ratified,  and  the 
courts  can  aflTord  do  remedy  upon  the  con- 
tract by  atfirming  or  enforcing  it.  This 
was  substantially  repeated  in  Steele  v. 
Fraternal  Tribunes,  216  111.  100,  106  Am. 
St.  Rep.  160,  74  N.  E.  121.  If  plaintiff  has 
any  riiiht.  to  recover,  therefore,  it  is  not 
under  the  written  contract,  but  it  is  be- 
cause, defendant  having  received  the  bene- 
fit of  the  contract,  the  law  implies  an  obli- 
(ration  on  its  part  to  pay  what  the 
building  is  reaaonably  worth. 

In  Leigh  t.  American  Brake-Beam  Co. 
206  111.  147,  psjre  152,  68  N.  E.  713,  the 
American  Brake-Beam  Ctnnpany,  a  manu- 
factiirini;  corporation,  loaned  its  money 
to  individuals  and  took  their  notes  therefor. 
The  notes  not  being  paid,  an  action  was 
brought  to  recover  the  amount.  The  dec- 
laration contained  two  sperial  counts  on 
the  notes,  and  also  the  common  money 
counts.  It  was  held  the  corporation  had 
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no  autborify  to  loan  money;  that  the 
transaction  was  uJlra  nrei,  and  no  remedy 
could  be  enforced  upon  the  «mtract.  A 
recovery,  however,  was  sustained  under 
the  common  counts  upon  a  contract  implied 
by  law  that  the  borrowers  would  return 
the  money  they  had  received.  After  stat- 
ing that  no  action  oould  be  maintained 
upon  the  contract,  the  court  said:  '*That 
rule  of  law,  however,  doea  not  prevent  a 
recovery  from  the  defendant  of  the  monm-s 
of  the  plaintiff  received  him.  Although 
a  party  is  not  liable  to  pay  according  to  a 
contract  which  is  uUra  vires,  that  fact  is 
not  permitted  to  work  injustice  where  the 
law  can  afford  a  ranedy  without  enforcing 
the  illegal  contract;  aiid  the  courts  will 
give  relief  where  it  can  be  gimi' independ- 
ently of  the  contract.  It  would  be  unjust 
to  hold  that  one  who  has  received  money  or 
property  under  a  contract  which  is  uttn 
vims  need  not  account  for  it,  because  the 
contract  was  illegal;  hut  the  law  implies 
a  contract  to  return  what  has  been  re- 
ceived. Where  a  contract  is  not  malum  m 
te  or  malum  prohibitum,  and  it  has  been 
executed  or  benefits  have  been  received,  the 
party  benefited,  whether  the  corporation 
or  individual,  will  not  be  permitted  to  re- 
tain the  fruits  of  the  transaction  without 
compensation.  It  has  sometimes  been  said 
that,  where  the  contract  has  been  in  good 
faith  fully  performed  by  one  party,  the 
other  party,  who  has  had  the  benefit  of  the 
performance  of  the  contract,  will  he  es- 
topped to  plead  its  invalidity.  Bradley  v. 
Ballard,  65  111.  418,  8  Am.  Rep.  656,  3 
Mor.  Min.  Rep.  563;  Darst  v.  Gale,  83  I1L 
136;  Kadish  v.  Garden  City  Equitable  Loan 
t  Bldg.  As8o.  151  111.  SSI.  4S  Am.  St  Rep. 
256,  Si  y.  E.  236.  Although  this  has  been 
said  in  cases  where  the  contract  was  not 
ultra  vires  in  the  proper  sense,  and  the 
language  was  not,  perhaps,  strictly  accu- 
rate, it  was  intended  to  declare  the  sound 
and  wholesome  doc^ine  that  a  party  can* 
not  retain  the  benefita,  money,  or  proper^ 
received  under  a  contract  which  is  void 
merely  for  want  of  power  to  enter  into  it. 
without  making  compensation  therefor. 
Where  a  contract  is  vltra  vires,  and  a  cor- 
poration has  received  money  under  it 
which,  in  equity  and  good  conscience,  be- 
longs to  another,  and  which  it  ou^t  to 
pay  over,  it  is  liable  for  It  in  an  action 
for  money  had  and  received,  with  interest 
after  demand.  Brennan  v.  Gallagher,  199 
111.  207,  65  N.  E.  227.  The  converse  of  the 
proposition  is  equally  true,  and  an  action 
for  the  recovery  of  the  money  would  not  en- 
force or  affirm  the  original  contract,  Imt 
would  disaffirm  it.  27  Am.  &  Eni;.  Kne. 
Law,  376.  As  said  1^  the  Supreme  Court 
of  the  United  States  in  Central  Transp.  Co. 
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V.  PuUman'3  Palace  Car  Co.  139  U.  S.  24, 
35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478:  'The 
action  is  not  maintained  upon  the  unlawful 
contract  nor  according  to  its  terms,  but  on 
an  implied  contract  of  the  defendant  to 
return,  or,  failing  to  do  that,  to  make  com- 
pensation for,  property  or  money  which 
it  has  no  right  to  retain.  To  maintain 
Huch  an  action  is  not  to  affirm,  but  to  dis- 
afTirn),  the  unlawful  contract.'  Tlie  recov- 
ery in  this  case  was  for  moneys  had  and 
received  by  the  defendant  for  the  use  of 
the  plaintiff,  and  this  action  will  lie  when- 
ever one  person  has  received  money  which, 
in  justice  and  right,  belongs  to  another, 
and  which  should  be  returned.  It  is  a.n 
equitable  action  to  recover  back  money 
which  the  defendant  ought  to  refund." 

Under  the  rule  above  announced,  which 
is  well  supported  by  authority,  we  are  of 
opinion  the  plaintiff  was  entitled  to  re- 
cover, under  the  common  counts,  the  rea- 
sonable worth  of  the  building.  Pullman's 
Palace  Car  Co.  t.  Centfal  Transp.  Co.  171 
U.  S.  138,  48  L.  ed.  108.  18  Sup.  Ct.  Rep. 
808. 

The  contract  was  not  immoral  nor  con- 
trary to  public  policy,  because  it  might  lie 
determined  by  the  result  of  an  election.  At 
the  time  it  was  made,  there  was  no  law 
authorizing  a  township  to  vote  upon  the 
question  of  becoming  antisaloon  territory, 
and  no  election  was  held  upon  that  question 
for  two  and  a  half  years  after  the  contrnct 
was  entered  into.  It  was  not,  therefore, 
made  in  view  of  a  pending  election,  but  was 
merely  a  precautionary  provision  for  the 
protection  of  plaintiff  in  the  event  of  its 
being  made  unlawful,  within  three  yearn, 
in  Lyons  township,  to  sell  intoxicating 
liquors. 

It  is  also  insisted  by  defendant  that  there 
can  be  no  recovery  because  it  is  not  in 
possession  of  the  building,  or  was  not  at 
the  time  of  the  trial,  but  that  the  tenant 
of  plaintiff  continued  in  possession  thereof. 
When  plaintiff  elected  to  determine  tho 
lease  because  the  township  had  become 
antisaloon  territory,  and  demanded  na^  - 
ment  of  |I0,000,  it  tendered  defendant"  the 
building  upon  the  payment  of  '.he  money. 
Defendant  neither  paid  nor  took  possession 
of  the  building,  and  at  the  time  of  the  trial 
it  was  still  occupied  by  the  tenant  to  whom 
plaintiff  had  rented  it.  He  testified  he  had 
never  paid  plaintiff  any  rent  after  its  no- 
tice to  and  demand  upon  defendant,  but 
thAt  he  was  instructed  by  plaintiff  to  de- 
posit the  rent  money  in  the  bank  at  La 
Grange.  We  do  not  think  defendant  could 
defeat  its  liability  to  plaintiff  by  refusing 
to  take  possession  of  the  building.  So  far 
as  this  record  shows,  defendant  was  re- 
ceiving, all  the  time  since  April,  1908,  the 
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benefits  for  which  it  leased  to  plaintiff  the 
ground  upon  which  the  building  was 
erected. 

On  the  trial  of  the  case  in  the  municipal 
court,  no  proof  was  offered  of  the  reason- 
able value  of  tlie  building.  Plaintiff  in- 
sisted upon  its  right  to  recover  the  cost 
price  of  the  building,  not  to  exceed  the  sum 
of  $10,000,  and  only  offered  proof  as  to  the 
cost  of  the  improvement.  The  trial  court 
disallowed  the  cost  of  constructing  out- 
buildings amounting  to  $1,025,  the  cost  of  a 
hot-air  pump,  and  some  other  items,  redu- 
cing the  amount  of  the  judgment  as  ren- 
dered to  $8,490.12.  The  items  disallowed 
by  the  court  were  disallowed  for  the  reason 
that  the  court  was  of  opinion  they  were  not 
contemplated  by  the  parties  when  the  lease 
was  made.  The  judgment,  as  we  under- 
stand it,  is  for  the  cost  of  what  the  court 
understood  to  be  the  building  proper,  and 
was  not  for  its  reasonable  value  at  the  time 
of  the  termination  of  the  contract.  The 
cost  and  the  reasonable  value  are  not  neces- 
sarily the  same.  There  was  no  basis. in  the 
proof  for  a  judgment  for  the  reasonable 
value  of  the  improvement,  and  the  court 
erred  in  rendering  judgment  for  the  amount 
the  improvement  cost. 

We  think  the  Appellate  Court  properly 
reversed  the  judgment,  but  in  our  opinion 
the  case  shduld  have  been  remanded  to  the 
Municipal  Court  for  another  trial.  ■  The 
judgments  of  the  Appellate  and  Municipal 
Courts  are  reversed,  and  the  cause  remand- 
ed to  the  Municipal  Court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Petition  for  rehearing  denied  October  8, 

1913. 


KANSAS  SUPBEMK  COURT. 
STATE  OF  KANSAS,  Appt., 

V. 

ELLA  G.  DIXON  et  al. 

(00  Kan.  S94,  135  Fae.  668.) 

Limitation  of  actions  —  action  by  state. 

1.  As  a  general  rule  statutory  limitations 
do  not  run  against  tlie  state  when  it  sues 
in  its  sovereign  capacity,  unless  the  statute 
expressly  includes  the  state,  or  the  legis- 

Headnotes  by  JonNSTOS,  Ch.  J. 

Note.  —  Revival  of  fudgtnenta  in  favor 
of  the  atate. 

As  to  applicability  of  statute  of  limita- 
tions to  action  by  ■agencies  of  state,  see  note* 
to  Eastern  State  Hospital  v.  Winston,  3 
L,B.A.(X.R.)  746,  and  Warren  County  v. 
Lamkin,  22  L.R.A.(N.S.)  921. 

As  to  effect  of  bar  of  statute  of  limita- 
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lative  intention  to  include  it  ii  shown  by 
the  clearest  implication. 

JadKment  —  revivor  —  In  favor  of  state. 

2.  The  Code  provision  limiting  the  time 
within  which  a  revivor  of  an  action  or 
judgment  must  he  had  in  case  of  the  death 
of  one  or  more  of  the  parties  thereto  does 
Qot  include  the  state  or  applj  to  it,  and,  in 
order  to  keep  alive  a  jud^ent  in  favor  of 
the  state  perpetually  enjoining  the  main- 
taining of  a  common  nuisance  under  the 
prohibitory  liquor  law  on  certain  premises, 
and  adjudging  that  the  attorn^'  fees  and 
costs  in  the  case  be  a  lien  themm,  it  i»  not 
necessary  that  an  ccecution  be  issued  upon 
the  judgment  within  five  years  from  the 
rendition  of  it,  as  is  required  to  prevent 
dorman<iy  of  an  ordinary  judgment. 

(October  11,  1913.) 

tions  against  action  to  enforce  judgment, 
upon  right  to  issue  execution  thereon,  see 
note  to  Brown  v.  Bell,  23  L.R.A.(N.S.)  1096. 

While  the  cases  are  numerous  which  deal 
with  the  question  whether  stAtutes  of  lim- 
itation in  r^rd  to  the  bringing  of  ac- 
titms'  in  general  apply  to  the  government 
and  its  subdivisions,  there  seem  to  be  few 
authorities  upon  the  question  as  to  whether 
the  rules  in  r^rd  to  dormancy  and  re- 
vival of  judgments  apply  to  a  judgment  in 
favor  of  the  state.  The  weight  of  authority 
supports  the  decision  in  State  v.  Dixon, 
althoughf  as  indicated  in  the  note,  there 
are  jwveral  exceptions  to  the  general  rule. 

In  25  Cvc.  1006,  in  rM^ara  to  the  appli- 
cability of  statutes  of  thnitations  in  gen- 
eral to  the  government,  it  is  said:  "In 
the  absence  of  express  statutory  provision 
to  the  contrary,  statutes  of  limitations  do 
not,  as  a  general  rule,  run  against  the  Sov- 
ereign or  government,  whether  state  or  Fed- 
eral. But  the  rule  is  otherwise  where  the 
mischi^s  to  be  remedied  are  of  such  a 
nature  that  the  state  must  necessarily  be 
included,  where  the  state  ^oes  into  business 
in  concert  or  in  competition  with  her  cit- 
izens,  or  where  a  p&rty  seeks  to  enforce  his 
private  rights  by  suit  in  the  name  of  the 
state  or  government,  so  that  the  latter  is 
only  a  nominal  party." 

And  in  17  Cyc.  1004,  it  Is  said:  "At 
common  law  a  plaintiff  who  had  recovered 
a  judgment  in  a  personal  action  could 
neither  sue  out  his  original  execution  nor 
revive  the  judgment  by  scire  facias  after 
the  lapse  of  a  year  and  a  day,  but  he  was 
obliged  to  bring  an  original  action  in  which 
he  could  offer  a  judgment  as  evidence  of 
the  debt.  But  in  real  actions  where  land 
was  recovered,  demandant  after  the  year 
might  take  out  scire  facias  to  revive  his 
judgment.  To  make  the  form  of  the  pro- 
cedure more  uniform,  the  statute  of  Wcst- 
minster  11.  (13  Edw.  I.)  gave  scire  facias 
to  plaintiff  in  a  personal  action  to  revive 
his  judgment  where  he  had  omitted  to  sue 
execution  within  the  year  after  judgment 
was  obtained." 

These  con*mon-]aw  rules  do  not,  however, 
appear  to  have  been  applied  in  the  case  of 
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APPEAL       the  State  from  a  jndgmeDt 
ot  the  District  Court  for  Geary  Coonty 
in  defadants'  favor  in  a  i^oceeding  to  en- 
force a  lien  for  costs  and  attom^^  fees 
against  certain  premises  upon  whidi  the 
owners  had  been  mjoined  from  maintaining 
a  liquor  nuisance.  Reversed. 
The  facts  are  stated  in  the  opinion 
Mr.  William  W.  Pease,  for  the  SUte: 
The  decree  of  court  granting  a  perpetual 
injunction  against  the  premises  prescribed, 
and  creating  the  lien  therem, -being  made  in 
the  lifetime  of  Mary  Dixon,  and  prior  to 
the  sale  and  transfer  of  said  premises,  was 
perpetual,  and  did  not  becmne  dormant  at 
her  death. 

Snyder  v.  SUte,  40  Kan.  643,  20  Fae.  122; 
Kareher  v.  State,  80  Kan.  762, 104  Pac.  S68. 

a  judgment  in  favor  of  the  Crown.  Anonv- 
mous,  2  Salk.  603,  where  it  is  said:  "In 
the  case  of  the  King  there  need  not  be  any 
scire  facias  after  the  year." 

In  People  ex  ret.  McDougall  v.  Peck. 
6  111.  404.  it  was  held  that  the  state  eouU 
compel  the  issuing  of  ficecution  upon  a  judg- 
ment in  favor  of  the  auditor  of  public  ac- 
counta,  although  more  than  a  year  hsd 
elapsed  after  the  rendering  of  the  judgment, 
and  no  execution  had  been  previously  is- 
sued. The  court  said:  "It  is  not  necessarj' 
to  take  out  a  scire  facias  on  a  judgment 
in  favor  of  the  auditor,  notwithstand- 
ing more  than  a  year  and  a  day  has  inter- 
vened since  the  rendition  of  the  judgment. 
The  auditor  is  the  representative  of  the 
people,  and  the  law  does  not  impute  laches 
to  them." 

And  in  Com.  v.  Baldwin,  1  Watts,  64,  26 
Am.  Dec.  33,  it  was  held  that  the  lien  of 
the  state  created  by  a  judgment  in  its 
favor  was  not  lost  by  lapse  of  time,  the 
state  being  exempt  from  the  operation  of 
statutes  respecting  the  revival  of  judgments, 
and  that  this  principle  applied  to  a  judg- 
ment recovered  in  the  name  of  the  treasnrer 
for  the  use  'of  the  commonwealth.  The 
theory,  of  the  decision  is  thai  the  ancient 
rule  that  the  Sovereign  U  exempt  frcan  the 
operation  of  statutes  in  which  he  is  not 
named  applies  to  the  governments  of  this 
country,  so  far  as  it  belonged  to  the  King 
in  the  capacity  of  parens  patria  or  **niu- 
versal  trustee;  "  that  the  people  ou^  wt 
to  lose  their  righta  through  the  tache*  of 
public  servants,  and  thai  the  Icgtslatare 
shall  not  be  taken  to  have  postponed  » 
public  right'  to  that  of  an  individual,  nn- 
less  such  an  intent  is  manifested  by  ex- 
plicit terms;  also  that,  although  the  suit 
in  this  instance  was  in  the  name  of  the 
treasurer,  he  was  but  a  trustee  for  the  eon- 
monwMlth,  whieh  was  the  actual  party. 

To  the  sune  effect  is  Josselyn  v.  Sbsif. 
28  Miss.  753,  holding  that  a  lien  crested  ^ 
a  judgment  in  favor  of  the  commissioiKn 
of  the  sinking  fund,  being  the  property  of 
the  state,  and  subject  to  treatment  in 
respects  as  though  it  were  in  the  naine  of 
the  state,  was  sot  affected  by  a  statute  Ka* 
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The  proriBions  of  the  statutes  as  to  dor- 
mant  judgments  and  revivor  do  not  apply 
in  this  case. 

State  ex  rel.  Curtis  Durem,  46  Kan. 
700,  27  Pac.  148. 

A  statute  of  limitation  does  not  run 
against  the  state. 

Osawatomie  v.  Miami  County,  78  Kan. 
270,  130  Am.  St.  Rep.  369,  96  Pae.  670; 
Wood  V.  Miaaouri,  K.  &  T.  R.  Co.  II  Kan. 
349;  United  States  v.  McElroy,  25  Fed. 
804;  SUte  v.  School  Dist.  34  Kan.  237.  8 
Pac.  208;  Roberts  t.  Missouri,  K.  k  T.  R. 
Co.  43  Kan.  113,  22  Pac.  1006;  Sehuyler 
County  Bank  v.  Bradbury,  66  Kan.  355,  43 
Pac.  254;  Smalley  v.  Bowling,  64  Kan.  818, 
88  Pac.  630. 

Mr.  John  Dawson  also  for  the  State. 


Mr.  John  T.  Dixon,  for  appellees: 

An  action  to  enforce  a  lien  in  a  case  of 
this  kind  is  an  action  on  a  liability  created 
by  statute,  and  is  therefore  barred  by  the 
statutes  of  limitation  in  three  years. 

State  T.  Pfefferle,  33  Kan.  718,  7  Pac.  597. 

The  judgment  vas  against  Mary  Dixon  et 
al.  Mary  Dixon  died  May  22d,  1909,  and 
such  judgment  then  became  dormant. 

Ballinger  v.  Redhead,  1  Kan.  App.  434,  40 
Pac.  828;  Manley  t.  Mayer,  68  Kan.  377,  7S 
Pac.  5S0,  1  Ann.  Gas.  825;  Upd^afT  v. 
Lucas,  76  Kan.  456,  93  Pac.  630,  94  Pac.  121, 
13  Ann.  Cas.  860;  Rev.  Stat.  1909,  S  «031. 

An  action  cannot  be  maintained  on  a  dor- 
mant judgment. 

Mawhinney  v.  Doane,  40  Kan.  676, 17  Fftc. 
44. 


iting  the  duration  of  liens  in  general.  There 
was,  however,  the  additioiuu  eireumatance 
that  the  judgment  was  reeoverol  prior  to 
the  passage  of  the  statute.  But  the  decision 
appears  to  be  based  partly,  at  least,  upon 
the  principle  that  the  state  is  exempt  from 
statutes  of  limitation  in  which  it  is  not 
specifically  named. 

It  has  been  said  that  the  same  principle 
which  exempts  a  state  from  the  operation 
of  statutes  in  bringing  a  suit  must  also  ex- 
empi  her  from  their  operation  in  impairing 
h«T .  ri^t  when  judgment  is  obtained. 
Ibid. 

The  principles  announced  in  Com.  v. 
Baldwin,  supra,  were  approved  in  McKee- 
han  V.  Com.  3  Pa.  151,  although  the  ques- 
tion in  the  latter  case  appears  to  have  been 
one  as  to  the  running  of  the  statute  of  lim- 
itations  against  the  bringing  of  an  action 
by  the  state. 

In  Booth  V.  United  States,  11  Gill  A;  J. 
373,  it  was  held  that  a  provision  of  a 
colcmial  statute  limiting  to  twelve  years 
the  time  within  which  a  judgment  should 
be  admitted  in  evidence  did  not  apply  to 
the  United  States  where  the  statute  con- 
tained also  a  provision  excepting  judg- 
ments in  the  name  or  for  the  use  of  the 
King,  his  heirs  and  successors,  the  United 
States  betnff  r^rded  as  succeeding  to  the 
rights  of  the  King  in  the  exercise  of  any 
power  which,  if  not  granted  to  the  Fed- 
eral government,  would  have  fallen  to  the 
state,  and  in  regard  to  which  the  state 
would  have  been  excepted  from  the  opera- 
tion of  the  statute. 

Accordingly,  it  was  held  in  Booth  v. 
United  States,  supra,  that  the  United  States 
could  maintain  scire  facias  to  revive  a  judg- 
ment in  its  favor  seventeen  years  after 
the  rendition  of  the  judgment,  notwith- 
standing the  general  twelve<year  statute  of 
limitations. 

An  earl^  statute  in  Virginia  provided 
tbat  "no  time  shall  bar  the  commonwealth 
of  execution."  Nimmo  t.  Com.  4  Hen.  & 
M.  57,  4  Am.  Dec.  488,  where  it  was  held 
that  the  state  could  sue  out  scire  facias  to 
revive  a  judgment,  notwithstanding  the  gen- 
47  L.R^.<N.S.) 


eral  statutory  Kmitation  for  the  suing  out 
of  acire  facias  had  expired. 

But  under  act  of  Congress  providing  that 
"judgments  or  decrees  rendered  in  the  cir- 
cuit or  district  courts  within  the  state  shall 
cease  to  be  liens  in  the  same  manner  and 
at  like  periods  as  judgments  and  decrees- 
of  the  courts  of  such  state  cease,  hy  law, 
to  be  liens  therein,"  it  was  held  in  ^Hiomp- 
son  V.  Avery,  11  Utah,  214,  39  Pac.  829. 
that  a  lien  for  a  ftne  or  penalty  obtained  in 
a  criminal  prosecution  in  favor  of  the 
United  Stateis  had  ceased  under  the  ter- 
ritorial statute  of  Utah  providing  that, 
from  the  time  that  a  judgment  was  dock- 
eted, it  became  a  lien  upon  the  real  estate 
of  the  judgment  debtor,  and  that  the  Hen 
should  continue  for  five  years.  In  regard 
to  the  contention  that  statutes  of  limita- 
titms  do  not  run  against  the  government,  it 
was  said  that  the  government  by  its  legis- 
lation had  stepped  into  the  territorial 
forum,  and  in  order  to  have  the  benefit  of 
judgment  liens,  had  placed  itself  upon  the 
same  footing  as  domestic  judgment  credit- 
ors; that  no  reasonable  construction  of  tlie 
act  of  Congress  would  permit  the  United 
States  to  avail  itself  of  just  enough  of  the 
statute  to  give  it  the  boieflt  of  the  lien, 
and  warrant  repudiation  of  that  portion  of 
the  statute  providing  for  its  extinguish- 
ment; that  the  statute  did  not  restrict  a 
lien  which  otherwise  would  be  unlimited, 
but  created  a  judgment  lien  which  other- 
wise would  not  exist;  and  that,  while  the 
judgment  in  favor  of  the  United  Stats 
might  not  be  barred  by  the  statute  of  limi- 
tations, the  judgment  lien  was  extinguished 
by  the  expiration  of  the  five  years.  It  was 
said  also  that  the  United  States  had  never 
claimed  any  lien  except  such  as  was  ex- 
pressly provided  by  statute,  and  that  at 
common  law  fines  in  criminal  cases  never 
were  protected  by  liens  on  lands. 

And  in  Strong  v.  State,  57  Ind.  428,  it 
was  held  that  an  action  for  revival  of  and 
execution  upon  a  judgment  in  favor  of  a 
state  for  a  fine  was  barred  by  a  twenty- 
year  statute  of  limitations. 

But  while,  by  reason  of  positive  enact- 
ment by  Conpvsi.  the  lien  of  the  United 
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When  the  state  is  not  acting  in  the  ezer- 
cIh  of  any  sovereign  right,  the  statute  of 
limitation  maj  be  invoked  against  it. 

Osawatomie  t.  Miami  County,  78  Kan. 
270,  130  Am.  St  Rep.  369,  96  Pac.  670; 
A'ndenon  v.  Ritterbuseh,  22  Olcla.  761>  08 
Pac.  lOlS;  State  ex.  rel.  Bradford  v.  Stock, 
38  Kan.  154, 16  Pac.  106. 

Tlie  provisionB  of  the  Kansas  statutes  pro- 
viding the  time  and  manner  in  which  judg- 
ments may  be  revived  are  not  statates  of 
limitation. 

Steinbaeh  v.  Murphy,  70  Kan.  487,  78  Pae. 
823;  Witloughby  v.  Kelly,  19  Okla.  123,  91 
Pac.  874;  Spaeth  v.  Sells,  176  Fed.  800; 
Berkley  v.  Tootle,  82  Kan.  703,  64  Pae.  620; 
Reaves  v.  Long,  63  Kan.  700,  66  Pae.  1013. 

Johnston,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

in  an  action  by  the  state  against  Mary 
Dixon  and  others  brought  under  a  provision 
of  the  prohibitory  liquor  law,  the  defend- 
ants, their  agents,  successors,  and  assigns, 
and  all  other  persons,  were  perpetually  en- 
joined from  keeping  and  maintainii^,  and 
from  permitting  others  to  keep  and  main- 
States  on  property  within  a  state  ceases 
within  the  period  prescribed  by  the  statute 
of  the  state  as  to  such  liens  in  general,  the 
United  States  is  not  barred  by  general  stat- 
utes of  the  state  barring  the  maintenance  of 
actions  or  the  revival  of  judgments  after  a 
certain  time,  from  reviving  the  lien  through 
a  scire  facias  proceeding.  United  States  v. 
Houston,  48  Fed.  207.  The  court  said: 
"The  maxim,  Nullum  tempus  occurrit  regi, 
is  of  universal  application,  except  where  by 
express  statute  a  period  of  limitation  is 
prescribed;"  that  the  statute  of  the  state 
in  question  did  not  make  any  such  prescrip- 
tion respecting  actions  in  its  favor,  and  if 
it  had,  such  local  r^ulations  could  have  no 
application  to  the  r^hts  of  the  geiieral  gov- 
ernment. 

In  Com.  V.  Snyder,  4  Pa.  Co.  Ct.  261,  it 
was  held  that  a  decree  for  the  payment  of 
a  fine  and  costs  need  not  be  revived  by  scire 
facias  within  Che  statutory  period,  in  order 
for  the  state  to  compel  payment  by  writ  of 
U.  fa.  It  was  said  that  a  judgment  in  favor 
of  the  commonwealth  was  not  within  the 
statute. 

Under  a  statute  providing  that  "every 
statute  of  limitations,  unless  otherwise  ex- 
pressly provided,  ehal!  apply  to  the  state," 
it  was  held  in  State  v.  Mines,  38  W.  Va. 
VZ5,  18  S.  E.  470,  that  the  state  was 
barred  by  the  Code  from  execution  upon  a 
judgment  after  the  expiration  of  the  ten- 
year  period  provided  in'ordinaiy  cases. 

It  was  held  also  in  State  v.  Mines,  supra, 
that,  although  at  one  time  an  exception 
had  been  made  to  the  above  statute  by  an- 
other act  providing  that  there  should  be 
no  limitation  to  proceedings  on  judgments 
on  behalf  of  the  state,  upon  the  repeal  of 
the  later  act,  the  fonner  statute  urain  ap- 
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tain,  a  liquor  nuisance  on  certain  premises 
in  Junction  .City.  The  judgment  was  ren- 
dered on  November  18,  1908,  and,  among 
other  things,  it  was  adjudged  that  the  fees 
and  costs  of  the  proceeding  should  be  a  Hen 
upon  the  premises.  Pending  an  appeal 
from  that  judgment,  and  on  May  22,  1909. 
Mary  Dixon  died.  On  November  4, 1910,  the 
appeal  was  dismissed  in  the  supreme  court, 
and  the  enforc«nent  of  the  judgment  was 
directed.  The  attom^s'  fees  and  costs  ad- 
judged to  be  a  lien  on  the  premises  were 
never  paid,  and  in  this  proceeding,  which 
was  broogiit  June  29,  1911,  the  state  asked 
that  the  lioi  be  foreclosed  and  enforced  as 
against  the  premises.  The  appellees,  who 
now  own  the  property,  contended  that  the 
judgment  was  dormant  and  ineffectual,  be- 
cause no  steps  had  been  taken  to  revive  it 
after  the  death  of  Mary  Dixon.  More  than 
two  years  had  elapsed  between  her  death 
and  the  bringing  of  this  proceeding.  On  the 
other  hand,'  appellant  contended  that  the 
provisions  of  the  statute  relating  to  dor- 
mancy of  judgments  did  not  operate  to  bar 
the  state  from  the  enforcement  of  its  judg- 
ment, and  especially  of  judgments  of  this 

plied,  BO  as  to  bar  execution  by  the  state 
after  the  statutory  period. 

State  V.  Mines,  supra,  was  approved  and 
followed  in  State  v.  Brookover,  38  W.  Va. 
141,  18  S.  E.  476. 

An  assignee  of  a  judgment  in  favor  of  the 
state  is  bound  by  a  statute  limiting  thr 
time  within  which  execution  may  be  issued. 
Predohl  v.  O'Sullivan,  59  Neb.  311.  80  N.  W. 
803,  where  it  was  assumed,  for  the  purposes 
of  the  decision,  that  one  became  an  equitable 
assignee  of  a  judgment  in  favor  of  the 
state  by  reason  of  the  fact  that  his  money 
was  received  in  satisfaction  of  the  ju'?- 
ment. 

While  the  state  is  Hot  compelled  to  re- 
vive a  judgment  in  order  to  levy  execution 
thereon  after  the  expiration  of  the  com- 
mon-law period  of  a  year  and  a  day,  yet  the 
defendant  cannot  object  if  it  does  procMd 
by  scire  facias  to  revive  the  judgment. 
Albin  v.  People,  46  III.  372. 

The  decision  in  Evansville  Gaslight  Co. 
V.  State,  73  Ind.  219,  38  Am.  R^.  12*. 
holding  that  the  state  might  revive  a  de- 
cree of  foreclosure  sixteen  years  after  it 
was  rendered,  is  based  upon  the  ground 
that  a  decree  of  foreclosure  is  not  an  ordi- 
nary judgment  within  the  meaning  of  the 
statute  limiting  the  lien  of  a  judgment  to 
a  period  of  ten  years. 

'I  he  decision  in  Moses  v.  United  States. 
19  App.  D.  C.  290,  that  a  second  writ  of 
scire  facias  might  issue  to  enforce  s  judg- 
ment in  favOT  of  the  United  States,  although 
nearly  two  years  had  elapsed,  and  no  steps 
had  been  t&ken  to  revive  the  judgment.  i» 
based  upon  the  fact  that  the  defendant  him- 
self procured  a  delay  of  execution  of  the 
first  writ  issued  a  few  days  after  the  reii' 
dition  of  the  judgment.  R.  E.  H. 
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cbaracter.  The  trial  court  lustained  the  | 
contention  of  appellees,  and  the  state  ap- 1 
peals. 

The  Code,  §  436  (Gen.  SUt.  1S09,  §  6031), 
prj>Tides  that,  if  parties  die  after  judgment, 
a  revivor  may  be  had  in  the  name  of  their 
r^resentativeg  or  successors.  As  to  the 
time  in  which  it  may  be  done,  it  is  provided 
that  "if  a  judgment  become  dormant,  it 
may  be  revived  in  the  same  manner  as  is 
prescribed  for  reviving  actions  before  judg- 
ment at  any  time  within  two  years  after  it 
becomes  dormant."  Civ.  Code,  %  437  (Gen. 
Stat.  1900,  g  6032).  Another  provision  re- 
lating to  dormancy  and  revivor  is:  "If  exe- 
cution shall  not  be  sued  out  within  live 
years  from  the  date  of  any  judgment,  in- 
eluding  judgments  in  favor  of  the  state  or 
any  municipality  in  the  state,  that  now  is 
or  may  hereafter  be  rendered,  in  any  court 
of  record  in  this  state,  or  if  five  years  shall 
have  intervened  between  the  date  of  the  last 
execution  issued  on  such  judgment  and  the 
time  of  suing  out  another  writ  of  execution 
thereon,  such  judgment  shall  become  dor- 
mant, and  shaU  cease  to  operate  as  a  lien  on 
the  estate  of  the  judgment  debtor."  Civ. 
Code,  I  442  (Gen.  Stat.  1S09,  g  6037). 

Neither  of  these  provisions  bars  the  en- 
forcranent  of  the  lien  in  favor  of  the  state. 
Upon  the  death  of  a  party  after  judgment, 
it  may  be  good  practice  for  the  state  to  give 
notice  to  and  bring  in  the  representatives, 
successors,  or  subsequent  owners;  but  it  is 
a  general  rule  that  statutory  limitations  do 
not  run  against  the  state  when  It  sues  in  its 
sovereign,  capacityt  unless  the  statute  ex- 
pressly includes  the  state,  or  the  intention 
to  include  the  state  is  shown  by  the  clearest 
implication.  It  has  been  frequently  held 
that  neither  statutory  limitations  nor  laches 
bars  the  state  or  its  municipalities  as  to  any 
claim  for  relief  in  a  governmental  matter,  or 
the  enforcement  of  what  may  be  termed  a 
public  right.  Wood  v.  Missouri,  K.  &  T.  R. 
Co.  11  Kan.  323-349;  State  v.  School  Dist. 
34  Kan.  237>  8  Pac.  208;  RoberU  v.  Mis- 
souri, K.  &  T.  R.  Co.  43  Kan.  102-113,  22 
Pac.  1006;  State  v.  American  Book  Co.  69 
Kan.  1,  1  L.R.A.(X.S.)  1041.  76  Pac.  411,  2 
Ann.  Ou.  SO;  Osawatomie  t.  Miami  County, 
78  Kan.  270,  130  Am.  St  Rep.  369,  96  Pac. 
670,  and  cases  cited. 

The  state  is  not  included,  either  ex- 
pressly or  by  necessary  implication,  in  the 
Code  previsions  limiting  the  time  within 
which  a  revivor  may  be  had  where  the  death 
of  a  party  occurs.  The  provisions  of  g  442 
do  include  the  state  in  tenaa,  and  therefore, 
to  prevent  dormancy  of  an  ordinary  judg- 
ment, the  state,  as  well  as  other  litigants, 
is  required  to  sue  out  an  execution  within 
the  five-year  period.  An  execution,  however, 
was  not  essential  to  the  vitality  of  the  judg- 
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ment  in  question.  It  was  a  judgment  against 
the  property,  and  also  an  adjudication  not 
only  against  Mary  Uixon,  who  owned  tlic 
property  when  the  judgment  was  rendered, 
but  was  equally  binding  on  all  others  who 
may  own  or  occupy  the  property  in  the  fu- 
ture. In  a  proceeding  to  punieh  a  party  for 
violating  an  injunction  in  a  similar  case,  it 
was  contended  that  the  judgment  had  be- 
come dormant  and  the  lien  inoperative  be- 
cause no  execution  had  been  issued  thereon, 
and  it  was  said  that  "the  provision  of  the 
Code  that  a  judgment  shall  become  dormant 
and  cease  to  operate  as  a  lien  upon  the  es- 
tate of  the  debtor  when  execution  has  not 
been  talcen  out  for  a  period  of  five  years  has 
no  application  to  a  judgment  of  this  char- 
acter. It  was  final  and  perpetual,  and  no 
execution  was  necessary  to  continue  it  in 
force."  State  ex  rel.  Curtis  v.  Durein,  46 
Kan.  696,  700,  27  Pac.  148,  150. 

Appellees  contend  that  the  judgment  is 
twofold  in  its  cliaracter,  and  that  part  of  it 
adjudging  that  the  attorneys'  fees  and  costs 
be  made  a  lien  on  the  property  is  distinct 
and  separable  from  other  portions  of  it,  and 
that  the  bar  of  the  statute  applies  to  it. 
An  execution  is  no  more  necessary  as  to  one 
part  of  the  judgment  than  to  the  other.  The 
state  is  not  hamd  from  enforcing  cither 
part  of  the  judgment.  It  may  be  said, 
however,  that,  if  the  lien  declared  should  he 
treated  as  a  separate  feature  of  the  judg- 
ment, and  subject  to  the  limitations  of  or- 
dinary judgments,  the  five-year  period  men- 
tioned in  8  442  had  not  expired  when  this 
proceeding  to  enforce  the  lien  waa  com- 
menced, and  therefore  it  could  not  be  held 
to  he  dormant,  even  if  that  provuion  of  the 
Code  were  held  to  be  applicable. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPBAIiS. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
.PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

JEFF  LOVELL'S  ADMINISTRATOR. 

(141  Ky.  249,  132  8.  W.  669.) 

Negligence  —  statutory  duty  —  contrib- 
utory nefflifrence. 

1,  A  conatitutional   or   statutory  provi- 

Xote.  —  ContrHmtory  negUgenee  as  af' 
fected  by  ttlegal  or  negligent  euatom 
of  servants. 

The  fact  that  a  servant  when  injured  was 
following  the  customary  practice  of  other 
employees  in  the  same  situation  is  fre- 
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sion  making  one  liable  in  damages  for  neg- 
ligently causing  another's  death  does  not 
preclude  the  defense  of  contributory  negli- 
gence. 

Master  —  railroad  —  standing  train. 

2.  A  rule  requiring  workmen  about  stand- 
ing cars  to  protect  them  by  signal  may  be 
found  not  to  apply  to  train  men  who,  in 
attempting  to  make  couplings,  are  delayed 
by  defects  which  they  are  required  to  rem- 
edy, where  the  evidence  shows  that  it  is 
not  their  custom  to  protect  their  trains  un- 
der such  circumstances,  and  that  they  have 
never  been  supplied  with  the  necessary  sig- 
nals therefor. 

Same  —  rales  —  applicability. 

3.  A  bulletin  forblddii^  the  practice  of 
leaving  cars  standing  on  the  main  line  with- 
out protection  by  proper  signals  is  not 
relevant  upon  the  qnestron  of  the  n^Iigence 


of  a  member  of  a  switching  crew  in  failing 
to  protect  a  train  which  he  is  att^pting  to 
remove  from  the  main  lin^  while  he  makes 
an  emergency  coupling  upon  finding  the 
regular  apparatus  broken. 
Same  —  custom  —  Illegality. 

4.  The  ejustence  of  a  custom  among 
switching  crewa  in  a  yard  to  couple  to 
standing  cars  whenever  tfa^  interfere  with 
the  movement  of  cars  being  handled  by 
them,  without  notice  to  persons  who  may 
be  about  them,  or  any  attempt  to  ascertaii' 
whetlier  other  employees  are  in  danger,  dot's 
not  render  a  member  of  a  switching  crew 
negligent  in  going  between  standing  cars 
which  he  is  attempting  to  move  from  tho 
main  track  to  effect  a  coupling,  without  set- 
ting signals  against  other  crews,  since  the 
custom  is  illegal  because  involving  a  reck- 
less disr^ard  of  human  life. 


quently  referred  to  as  a  circumBtance  tend- 
ing to  negative  contributory  negligence 
upon  his  part;  and  the  fact  that  be  bad  on 
the  occasion  of  the  injury  departed  from 
such  customary  practice  is  in  some  cases  a 
circumstance  which  the  jury  may  consider 
as  tending  to  show  negligence  upon  His  part. 
3  Ls^att,  Mast.  £  S.  2d  ed.  §§  1262,  1269. 
In  such  cases,  however,  the  custom  or  prac- 
tice is  treated  either  expressly  or  by  im- 
plication as  one  which  is  reasonably  safe  for 
the  servant  to  follow.  Where,  however,  the 
custom  is  one  which  cannot  be  considered 
as  reasonably  safe  a  different  situation 
arises. 

This  note  is  confined  to  cases  which  deal 
with  the  effect  upon  the  servant's  contribu- 
tory negligence  of  a  custom  or  practice  fol- 
lowed by  the  servants  themselves,  and  cases 
involving  the  liability  of  the  master  for  in- 
juries caused  by  permitting  a  n^ligent  or 
illegal  custom  to  be  followed  by  servants, 
which  injuriously  affect  other  employees, 
have  been  excluded,  where  there  is  no  ques- 
tion as  to  the  contributory  negligence  of 
the  injured  servant. 

In  some  cases  the  court  has  held  that  evi- 
dence of  a  custom  on  the  part  of  the  em- 
ployees is  inadmissible,  since  to  allow  the 
practice  of  others  to  be  proved  would  be  to 
create  a  collateral  issue  as  to  the  prudence 
of  their  conduct;  but  this  note  is  not  con- 
cerned with  cases  which  involve  the  admis- 
Bibility  of  evidence  of  a  negligent  custom 
where  the  case  turns  solely  upon  the  ques- 
tion of  evidence  as  such  as  distinguished 
from  the  substantive  question  of  the  con* 
tributory  negligence  of  the  servant. 

Nor  is  this  note  concerned  with  cases  like 
T^isville  ft  N.  R.  Co.  Herndon,  126  Ky. 
689,  104  S.  W.  732,  where  a  recovery  was 
permitted  for  injuries  to  a  servant  because 
of  a  negligent  custom  on  tlie  part  of  em- 
ployees, but  in  which  no  question  of  the 
injured  servant's  own  contributory  negli- 
gence was  raised;  nor  with  cases  in  which 
the  servant  is  held  to  have  assumed  the 
risk  of  a  negligent  custom  of  the  master 
with  which  he  was  familiar. 

As  to  n^ltgence  of  railroad  empl<7ee  in 
stepping  between  moving  cars,  see  note  to 
47  X.RJl.(N.S.J 


Korab  v.  Chicago,  R.  I.  ft  P.  R.  Co.  41 
L.RJl.(N.S.)  32. 

CiNClSNATT,  N.  O.  ft  T.  P.  R.  Co  v. 
LovELL  appears  to  be  the  <mly  case  which 
deals  with  the  question  of  contributory  neg- 
ligence of  a  servant  in  failing  to  guard  him- 
self against  the  consequences  of  a  negligent 
custom  followed  b^  the  other  servants. 

The  same  principle  that  a  negligent  or 
illegal  custom  will  not  affect  the  question 
of  the  servant's  contributory  negligence  i^ 
pr^ented  in  a  eonsiderable  number  of  cases, 
which  hold  that  if  a  custom  is  n^ligent  in 
itself,  the  fact  that  it  may  be  foUcwed  1^ 
a  number  of  servants  does  not  take  away 
the  n^ligent  character  of  a  servant's  act 
who  is  injured  while  following  such  cus- 
tom : 

Dawson  v.  Chicago,  R.  I.  ft  P.  R.  Co.  52 
C.  C.  A.  286,  114  Fed.  870  (going  between 
moving  ears  to  mount  them,  instead  of  using 
handholds  on  side  of  car) ;  Gilbert  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  63  C.  C.  A.  27. 
128  Fed.  529  (going  between  cars  to  couple 
them,  instead  of  usin^  lever  on  other  side 
of  car) ;  American  Linseed  Co.  v.  Heina. 
72  C.  C.  A.  533,  141  Fed.  45  (attempting 
to  jump  over  revolving  drum,  rather  than 
go  around  it) ;  Powell  v.  Wisconsin  C-  R- 
Co.  87  C.  C.  A.  44,  169  Fed.  864  (stepping 
between  moving  cars  to  uncouple  them,  in- 
stead of  going  to  other  side) ;  Warden  v. 
Louisville  ft  N.  R.  Co.  94  Ala.  277, 14  L.ltA. 
552,  10  So.  276  (ridii^  on  pilot  of  engine) ; 
Andrews  v.  Birmingham  Mineral  R.  Co. 
99  Ala.  438,  12  So.  432  (jumping  from  mov- 
ing engine  onto  track  in  front  of  it) ;  George 
v.  Mobile  ft  O.  R.  Co.  109  Ala.  245,  19  So. 
784  (going  between  moving  cars  to  un- 
couple them) ;  Grlbben  v.  Yellow  Aster  Mb. 
ft  Mill.  Co.  142  Cal.  248,  75  Pac.  839.  16 
Am.  Neg.  Rep.  1  (usin^  rope  and  windkss 
for  descending  into  mine,  instead  of  Isd- 
der) ;  Mayfield  v.  Savannah,  G.  ft  N.  A.  R. 
Co.  87  Ga.  374,  13  S.  E.  459  (method  of 
coupling  cars) ;  Cawood  v.  Chattahoochee 
Lumber  Co.  126  Ga.  159,  54  S.  E.  944 
(method  of  operating  shingle  machine): 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Clark,  108  HI- 
lis  (method  of  coupling  cars) ;  Bandersos 
r.  Coons,  31  111.  App.  75  (unooupUng  em 
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Jury  —  oonfllctlnc  evidence  —  doty  of 
semuit. 

5.  The  jury  must  decide  whether  or  not 
»  rule  of  a  railroad  company  applied  to  an 
employee  at  the  time  he  was  injured,  so  as 
to  relieve  the  company  from  liability  for 
the  injury  hecause  of  bis  disobedience  of  it, 
where  under  the  evidence  there  is  good  rea- 
son to  doubt  whether  it  did  or  not. 
Muter  —  disobedience  of  rule  —  effect. 

6.  A  railroad  company  cannot  rely  upon 
disobedience  by  an  employee  of  a  rule,  to 
avoid  liability  for  his  injury,  if,  with  its 
assent,  it  was  habitually  violated,  and  the 
injured  person  at  the  time  of  his  injury 
was  expected  by  his  superior  officers  to 
disregard  it. 

Damages  —  wrongful  death. 

7.  The  damages  for  wrongful  death  are 
such  sum  as  will  compensate  decedent's  es- 

while  in  motion) ;  Chicago  &  A.  K.  Co.  v. 
Harrington,  77  111.  App.  499  (riding  on 
footboard  of  engine) ;  Ferguson  v.  Central 
Iowa  R.  Co.  68  Iowa,  293,  12  N.  W.  293 
(uncoupling  cars  while  in  motion) ;  Contri 
V.  HoUingsworth  Coal  Co.  143  Iowa.  115, 
121  N.  W.  606  (use  of  cage  in  mine  as  pas- 
sageway); Carrier  t.  Union  P.  R.  Co.  61 
Kan.  447,  69  Pac  1076,  7  Am.  Neg.  Rep. 
594  (going  between  rails  in  front  of  ap- 

firoaehing  engine  to  couple  engine  to  cars) ; 
x>ranger  v.  Lake  Shore  &  M.  S.  R.  Co.  104 
Mich.  80,  62  N.  W.  137  (running  ;n  front 
of  approaching  engine  to  couple  engine  to 
cars) ;  Glover  v.  Scotten,  82  Mich.  360,  46 
N.  W.  036  (riding  in  a  sitting  posture  on 
the  cowcatcner  of  a  road  engine) ;  Thomp- 
son T.  Boston  ft  Af.  R.  Co.  153  Mass.  391, 
26  N.  E.  1070  (practice  of  jumping  off 
cars  without  looking  where  they  would 
alight) ;  Doerr  v.  St.  Louis  Brewing  Abso. 
176  Mo.  547,  75  S.  W.  600  (method  of  work- 
ing around  revolving  machinery) ;  Smith  v. 
Forreater-Nace  Box  Co.  193  Mo.  735,  92 
S.  W.  394  (method  of  undoing  planing 
machine) ;  Dowell  v.  Vicktburg  ft  M.  R.  Co. 
61  Miss.  510  (mounting  train  in  motion) ; 
Grant  v.  Pittsburgh  ft  W.  R.  Co.  6  Ohio  C. 
D.  516  (practice  of  running  on  track  in 
front  of  moving  train  to  turn  switch) ;  Hun- 
ter V.  D.  W.  Alderman  ft  Sons  Co.  89  S.  C. 
S02,  71  8.  E.  10S2  (failure  to  take  proper 
precaution  before  going  to  work  in  saw 
pit) ;  Virginia  Portland  Cement  Co.  v.  Seal, 
110  Va.  484.  66  S.  E.  76  (method  of  firing 
blast) ;  Coif  V.  Chicago,  St.  P.  M.  ft  O.  R. 
Co.  87  Wis.  273,  58  N.  W.  408  (practice  of 
jumping  off  moving  train).  See  also  Buck- 
lew  V.  Central  Iowa  R.  Co.  64  Iowa,  603, 
21  N.  W.  103  (coupling  cars  while  in  mo- 
tion). 

Thus,  in  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Clark,  108  III.  113,  in  an  action  for  injuries 
to  a  servant  engaged  in  coupling  cars,  it 
was  held  that  the  court  erred  in  admitting 
evidence  ab  to  the  usual  mode  of  coupling 
and  uncoupling  cars  at  the  switch  in  ques- 
tion. The  court  said:  "One  of  the  issues 
being  tried  was,  whether  deceased  per- 
formed bis  duty  with  such  negligence  as 
to  preclude  a  racovery.  He  was  bound  to 
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tate  for  the  destruction  of  his  power  to 
earn  money,  not  exceeding  the  sum  claimed 

in  the  petition. 

Evidence  —  damages  —  wrongful  death. 

8.  Upon  the  question  of  damages  to  be 
awarded  for  wrongful  death  the  habits, 
character,  physical  condition,  earning  ca- 
pacity, and  possible  duration  of  life  of  de- 
ceased may  be  considered. 

Same  —  amount  —  excessiveness. 

9.  Fifteen  thousand  dollars 'are  not  ex- 
cessive to  award  as  damages  for  tiie  negli- 
gent killing  of  a  strong,  vigorous  man  of 
good  character  and  habits,  twenty-seven 
vears  old,  although  at  the  time  of  bis  death 
ne  was  employed  as  a  member  of  a  switch- 
ing crew  of  a  railroad,  which  is  a  hazard- 
ous business. 

(December  14,  1910.) 

use  care,  or  no  recovery  can  be  had;  and 

what  others  did,  or  were  in  the  habit  of 
doing,  did  not  tend  to  prove  that  issue. 
Such  a  course  may  have  been  careless,  or 
even  reckless,  and  ,if  so,  it  did  not  justify 
him  in  omitting  the  observance  of  care. 
We  therefore  think  that  such  evidence  did 
not  tend  to  prove  care  on  the  ^rt  of  de- 
ceased, and  the  court  erred  in  its  admis- 
sion." 

And  in  Carrier  v.  Union  P.  R.  Co.  61 
Kan.  447,  60  Pac.  1076,  7  Am.  Neg.  Rep. 
594,  the  court  said:  "The  standard  of  due 
care  required  of  a  person  engaged  in  the 
hazardous  business  of  railroading  cannot 
be  lowered  by  the  habitual  n^l^[enee  of 
others  in  the  same  line  of  work." 

So,  also,  in  Warden  v.  Louisville  ft  N.  K. 
Co.  94  Ala.  277,  14  L.R.A.  552,  10  So.  278, 
the  court  said:  "Custom  and  usage  may 
be  relied  upon  to  excuse  the  violation  of  a 
rule  when  the  act  involved  is  not  negligent 
m  itself,  but  only  by  relation  to  the  rule 
violated;  and  so,  when  an  act  may  be  dose 
in  two  or  more  ways,  a  resort  to  neither 
of  which  involves  such  obvious  peril  as 
raises  the  legal  presumption  or  conclusion 
of  negligence  in  the  doing  of  it,  a  custom 
or  usage  to  do  it  in  a  particular  way  may 
be  looked  to  as  tending  to  show  that  it  was 
not  negligence  to  resort  to  that  method  in 
the  instance  under  consideration.  But  cus- 
tom can  in  no  case  impart  the  qualities  of 
due  care  and  prudence  to  an  act  which  in- 
volves obvious  peril,  which  is  voluntarily 
and  unnecessarily  done,  and  which  the  law 
itself  declares  to  be  negligent." 

And  in  Mayfield  v.  Savannah,  G.  ft  N.  A. 
R.  Co.  87  Ga.  374.  ]3  S.  E.  459.  it  was  held 
that  a  custom  or  usage  obviously  dangerous 
is  not  admissible  to  excuse  contributory 
negligence  by  the  plaintiff,  especially  where 
It  did  not  appear  that  such  custom  or  usage 
had  been  adopted  by  the  defendant,  or  that 
it  prevailed  at  the  place  or  on  thf  particu- 
lar railroad  concerned. 

So,  in  Gilbert  v.  Burlington,  C.  R.  ft  N. 
R.  Co.  63  C.  C.  A.  27,  128  Fed.  529,  the 
court  said:  "The  danger  of  entering  and 
walking  between  moving  cars  was  so  im- 
minent and  obvious  that  no  custom  to  do  ao 
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APPEAL  by  defmdant  from  a  judgment 
of  tlie  Circuit  Court  for  Pulaski  Coun* 
ty  in  plaintitT's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Galvln  and  O.  H.  Wad- 
dle &  Sons  for  appellant. 

Messrs.  Robert  Harding,  El.  T.  Pur- 
year,  James  Denton,  Robert  Waddle, 
and  Green,  Van  Winkle,  A  Sohoolfleld 
for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

Jeff  Lovell,  an  employee  of  the  appellant 
company,  was  killed  in  its  yard  at  Somer- 
set, Kentucky,  by  being  crushed  between 
two  cars.  His  administrator  broagbt  this 
action  under  the  statute  to  recover  damages 
for  the  destruction  of  his  life.  Upon  a  trial 
before  a  jury  the  damages  were  assessed  at 
4115,000,  and  judgment  accordingly  rendered 
for  this  amount.  In  asking  a  reversal  of 
the  judgment,  it  is  earnestly  Insisted  thai 

unnecessarily  could  deprive  the  act  of  its 
inherently  negligent  character. 

And  in  Bodie  v.  Charleston  &  W.  C.  R. 
Co.  61  S.  C.  468,  39  S.  E.  715,  10  Am.  Neg. 
Rep.  473,  it  was  held  error  to  charge  that 
if  the  servant  was  doing  the  work  in  the 
ordinary  and  customary  way  he  would  not 
be  guilty  of  contributory  negligence. 

In  Hunter  v.  D.  W.  Alderman  &.  Sons  Co. 
89  S.  C.  502,  71  S.  E.  1082,  the  court  ap- 
proved an  instruction  to  the  jury  to  the 
effect  that  if  the  plaintiff,  while  in  the  dis- 
charge of  his  duty,  had  two  ways  of  per-_ 
forming  it, — one  entirely  safe  and  the  other 
obviously  and  greatly  dangerous, — anti 
adapted  the  dangerous  way  and  as  a  result 
was  injured,  be  was  guilty  of  negligence 
from  which  he  could  not  relieve  himself  by 
showing  that  it  was  customary  to  perform 
the  dutv  in  that  way. 

In  Gibler  v.  Quincy,  0.  k  K.  C.  R.  Co. 
129  Mo.  App.  93,  107  S.  W.  1021,  the  court 
said:  "A  general  custom,  tolerated  by  de- 
fendant, and  not  merely  by  the  foreman  of 
a  crew,  under  which  members  of  the  crew 
rode  on  flat  cars,  instead  of  in  the  dining 
car,  would  cut  off  the  defense  that  an  em- 
plovee  injured  while  on  the  flat  car  had 
vio\ated  a  rule  of  the  company  in  riding! 
there.  But  even  such  a  custom  might  not 
be  deci  aive  in  all  cases  of  the  question 
whether  the  employee  was  careless  in  taking 
the  position," 

A  recovery  was  allowed  in  Bebb  v.  East 
Tennessee,  V.  ft  G.  R.  Co.  87  Ga.  631. 
13  S.  E.  566.  where  it  was  held  that,  al- 
though attempting  to  couple  cars  when  the 
engine  is  running  at  a  speed  of  15  miles  an 
hour  is  apparently  not  only  dangerous  but 
reckless,  yet  if  it  ia  tnie  tliat  it  is  fre- 
quently done,  and  in  the  experience  of  en- 
gineers and  railroad  men  it  is  safe  provided 
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the  peremptory  instruction  requested  by 
the  railway  company  should  have  been 
given.  The  disposition  of  this  question, 
which  is  the  principal  one  in  the  ease, 
makes  it  necessary  that  we  should  state 
with  some  elaboration  the  evidence. 

At  Somerset  the  railway  company  had 
two  yards,  known  as  the  "north  yard"  and 
.the  "south  yard,"  and  in  each  there  were 
a  number  of  side  tracks  or  switches.  These 
yards  were  about  a  mUe  apart,  and  con- 
nected by  the  main  line  of  the  railway.  In 
each  of  these  yards  it  had  a  switching 
crew,  consisting  of  an  engineer,  fireman, 
two  brakemen,  and  a  foreman.  Jeff  Lovelt 
was  the  foreman  of  the  north  yard,  and 
Garfield  Cruse  was  the  foreman  of  the  south 
yard;  each  having  the  full  complement  of 
men.  The  duties  of  these  respective  yard 
crews  were  the  same.  To  illustrate:  When 
a  freight  train  came  in  from  the  north,  it 
would  stop  on  the  main  track  in  the  north 
yard,  and  the  engine  would  be  detached 
from  the  train  and  taken  to  the  roundhouse, 
leaving  the  train  to  be  handled  and  moved 
by  the  north  yard  crew,  whose  duty  it  was 

the  engine  is  properly  managed,  and  if  the 
failure  in  question  resulted  solely  from  the 
fault  of  the  engineer  in  manipulating  the 
engine,  the  high  speed  will  be  no  obstacle 
to  a  recovery  by  a  car  coupler  for  personul 
injuries  sustained  by  him  in  making  the 
attempt.  In  this  case  it  is  to  be  noted  not 
only  that  there  was  testimony  to  the  effect 
that  the  custom  was  safe,  but  it  was  the 
handling  of  the  engine  that  was  the  proxi- 
mate cause  of  the  aceideni,  rather  than  the 
act  of  the  injured  employee. 

In  the  cases  cited  above,  the  practice  in 
question  was  considered  to  be  n^ligent 
but  the  same  rule  has  been  applied  ami  a 
recovery  denied  where  the  custom  or  prac- 
tice followed  by  the  servant  was  in  viola 
tion  of  the  law. 

Thus,  in  Voshefskey  v.  Hillside  Coal  A 
I.  Co.  21  App.  Div.  168,  47  N.  Y.  Snpp. 
386,  where  there  was  a  statute  forbidding 
all  persons  from  riding  upon  loaded  cars  in 
any  shaft  or  place  in  or  about  a  mine,  it 
was  held  that  there  was  no  force  in  the 
contention  of  the  plaintiff  that  it  was  cus- 
tomary for  himself  and  the  otber  drivers 
to  ride  upon  loaded  cars,  that  this  custom 
was  sanctioned  and  approved  by  the  de- 
fendants' orders,  and  that  he  was  ordered 
by  them  to  ride  upon  the  cars. 

So,  under  a  statute  requiring  miners  to 
prop  the  roof  of  any  room  under  their  con- 
trol, a  custom  which  imposes  upon  seme 
other  employee  the  duty  of  propping  the 
roof  of  the  room  cannot  have  the  effect  to 
exonerate  the  miner  from  the  duty  enjoined 
by  the  statute,  nor  to  shift  the  risk  under- 
taken bv  himself  over  onto  the  company- 
Coal  &  Min.  Co.  V.  Clay  (Consolidated  Coal 
&.  Min.  Co.  V.  Floyd)  61  Ohio  St.  542.  2a 
L.R.A.  848,  38  K.  E.  610.  W.  M.  G. 
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to  take  the  train  as  speedily  aa  practicable 
off  of  the  main  track  and  put  it  on  one  of 
the  BidingB  in  the  yard,  and  then  distribute 
the  cars  at  such  places  in  the  yard  as  the 
destination  of  the  cars  required.  In  dis- 
tributing the  cars  it  often  happened  that 
it  would  be  necessary  to  take  them  from  one 
yard  to  the  other,  and  so,  if  cars  in  the 
north  yard  were  to  be  transferred  to  the 
south  yard,  the  north  yard  crew  would  take 
them  to  that  yard;  the  same  course  of  con- 
duct being  obflerved  1^ '  the  crew  in  the 
■outh  yard. 

On  the  occasion  of  the  accident,  a  freight 
train  going  south  came  into  the  north  yard 
on  the  main  track  about  8  o'clock  at  night, 
ajid  as  soon  thereafter  as  it  could  be  done 
the  engine  was  uncoupled  and  taken  to  the 
roundhouse,  leaving  the  cars  on  the  main 
track.  When  this  train  came  in,  Lovell,  in 
the  performance  of  his  usual  duties,  took  his 
engine  out  on  the  main  track  for  the  pur- 
pose of  coupling  to  the  north  end  of  the 
train;  the  tender  being  in  front,  that  is, 
next  to  the  train  to  be  coupled  to.  When 
the  tender  came  within  some  2  feet  of  the 
north  end  of  the  north  car,  the  engine 
■topped,  so  that  preparations  might  be  made 
to  floake  the  coupling.  At  this  time  Lovell 
and  his  two  brakemen  were  present,  and  it 
was  discovered  that  the  coupling  on  the 
north  end  of  the  north  car  was  broken  or  in 
such  a  defective  condition  that  it  could  not 
be  coupled  to  the  tender.  Thereupon  Lovell 
attempted  with  a  brake  rod  or  similar  piece 
of  ircm  to  make  a  temporary  connection 
that  would  enable  the  engine  to  move  the 
cars;  but  he  found  that,  with  the  imple- 
ment he  had,  a  coupling  could  not  be  made, 
and  that  it  would  be  necessary  to  get  a 
chain,  and  so  he  directed  one  of  his  brake- 
men  to  get  the  chain.  In  obedience  to  this 
direction,  the  brakeman  started  to  find  a 
chain,  leaving  Lovell  on  the  track  between 
the  tender  and  the  car,  and  the  other  brake- 
man  standing  just  outside  the  rails  of  the 
track.  Within  almost  a  moment  after  the 
brakeman  started  for  the  chain,  the  train 
of  cars  between  which  and  the  tender  Lovell 
was  standing  was  moved  some  2  or  3  feet, 
and  in  the  movement  lie  was  caught  be- 
tween the  ear  and  the  tender  and  instantly 
killed.  The  movement  of  the  train  was  oc- 
•casioned  by  a  cut  of  cars  coming  from  the 
south  yard  to  the  north  yard  on  the  main 
track,  and  that  were  coupled  to  the  south 
end  of  Lovell's  train.  This  cut  of  cars  was 
under  the  control  of  Garfield  Cruse,  the 
foreman  in  charge  of  the  south  yard  crew, 
apd  consisted  of  16  cars,  which  were  being 
pushed  by  the  engine.  Crtise  was  standing 
on  the  top  of  the  front  car  of  this  train  that 
was  moving  at  a  moderate  rate  of  speed. 
When  the  car  on  which  he  was  standing  got 
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within  a  short  distance  of.  the  south  end  of 
the  train  that  Levell  was  preparing  to 
move,  he  discovered  the  cars  standing  on 
the  main  track,  and  immediately  signaled 
his  engineer  to  stop,  which  he  did,  and,  as 
soon  thereafter  as  it  could  be  done,  a  coup- 
ling was  made  between  the  train  in  charge 
of  Cruse  and  the  cars  of  the  other  train. 

Cruse  testifies  that,  at  the  time  and' be- 
fore he  made  the  coupling,  he  did  not  know 
that  any  person  was  between  or  about  the 
cars  standing  on  the  main  track  to  which 
his  train  was  coupled.  And,  further,  that 
it  was  customary  in  moving  cars  from  one 
yard  to  the  other  to  couple  to  any  cars 
found  standing  on  the  main  track,  "and  that 
in  obedience  to  this  custom  he  made  the 
coupling  mentioned.  Lovell's  brakeman, 
who  was  standing  on  the  side  of  the  track 
near  the  engine,  had  a  lantern  in  his  hand, 
and  Lovell  also  had  a  lantern,  but  it  was  in 
the  middle  of  the  track.  There  was  a  head- 
light on  the  end  of  the  tender  of  Lovell's 
engine,  as  well  as  the  ordinary  headlight 
on  the  engine,  and  both  of  these  headlights 
were  burning.  The  headlight  on  the  tender 
shone  against  the  end  of  the  box  car  stand- 
ing a  few  feet  from  it,  but  there  is  some 
evidence  that  the  rays  extended  3  or  4  feet 
out  on  each  side  of  this  box  car.  But 
Cruse  did  not  see  either  the  rays  from  the 
headlight  or  the  lantern  of  the  brakeman. 
Nor  is  it  shown  that  he  made  any  attempt 
to  discover  them.  In  fact,  we  may  safe^ 
say  from  the  evidence  that  when  he  came 
to  these  cars  standing  on  the  main  track, 
he  at  once,  or,  as  soon  as  it  could  be  done, 
coupled  to  them,  without  making  any  effort 
of  any  kind  or  character  to  discover  whether 
or  not  any  person  was  between  the  cars  or 
about  them. 

With  the  facts  immediately  connected 
with  the  injury  in  the  condition  stated,  the 
railway  company  bases  its  contention  that 
the  peremptory  instruction  should  have 
been  given  upon  the  ground  that  Lovell 
should  have  protected,  1^  a  signsl  or  light 
of  some  kind,  the  south  end  of  the  train  he 
was  preparing  to  move.  In  support  of  the 
proposition  that  it  was  Loveirs  daty  to  pro- 
tect the  south  end  of  the  train,  a  rule  of  the 
railway  company  was  introduced,  reading 
as  follows:  "A  blue  flag  by  day  and  a  blue 
light  by  night,  displayed  at  one  or  both  ends 
of  an  engine,  car,  or  train,  indicates  that 
workmen  are  under  or  about  it.  When 
thus  protected,  the  engine,  ear,  or  train 
must  not  be  moved  or  coupled  with  any 
other  train,  car,  or  engine.  Workmen  will 
display  the  blue  signals,  and  the  same  work- 
men alone  are  authoriwd  to  remove  them. 
Other  cars  must  not  be  placed  on  the  same 
track,  so  as  to  intercept  the  view  of  the 
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blue  signals,  without  first  notifyiog  the 
workmen." 

It  ia  conceded  that  Lovell  did  not  protect 
the  south  end  of  his  train  with  the  blue  sig- 
nal referred  to  in  this  rule,  or  a  signal  or 
warning  of  any  kind.  And  if  this  rule  was 
applicable  to  Lovel),  or  if,  independent  of 
any  rule,  it  was  his  duty  under  the  circum- 
stances to  protect  the  south  end  of  his  train 
by  a  signal  sufficient  to  have  warned  Cruse 
not  to  permit  his  train  to  move  or  disturb 
it>  then  Lovell's  death  was  caused  by  his 
own  n^ligence  in  failing  to  observe  a  rule 
of  the  railway  company  intended  to  protect 
him  from  injury,  or  in  failing  to  take  prop- 
er precantions  for  his  safety,  and  conse- 
quently his  personal  representative  could 
not  successfully  maintain  an  action  to  re- 
cover damages  for  his  death.  Alexander  v. 
Louisville  &  N.  R.  Co.  83  Ky.  689;  Louis- 
ville &  N.  R.  Co.  V.  Scanlon,  22  Ky.  L.  Rep. 
1400,  60  S.  W.  643;  Thomp.  Neg.  %  6395; 
Shearm.  k  Redf .  Neg.  g  207 ;  note  to  Nolan 
T.  New  York,  N.  H.  &  H.  R.  Co.  43  L.R.A. 
305.  For,  although  it  is  provided  in  S  241 
of  the  Constitution  of  the  state,  as  well  as 
in  S  6  of  the  Kentucky  Statutes  (Russell's 
Stat.  S  11),  that  "whenever  the  death  of  a 
person  shall  result  from  an  injury  inflicted 
by  n^ligence  or  wrongful  act,  then,  in  every 
such  case,  damages  may  be  recovered  for 
such  death,  from  the  corporations  and  per- 
sons so  causing  the  same,  .  .  ." — it 
has  yet  been  held  in  a  number  of  cases  that 
contributory  negligence  is  a  good  defense 
to  an  action  to  recover  damages  for  death 
caused  by  negligent  or  wrongful  act  if  it  be 
of  such  a  character  as  that  the  death  would 
not  have  occurred  except  for  the  contribu- 
tory neglect.  Clarke  v.  Louisville  &.  N.  R. 
Co.  101  Ky.  34,  36  L.R.A.  123,  39  S.  W. 
840,  2  Am.  Neg.  Rep.  360;  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  v.  Yocum,  137  Ky.  117,  123 
S.  W.  247,  1200. 

It  will  be  observed  that  the  rule  on  its 
face  refers  to  "workmen"  who  are  engaged 
under  or  about  a  car  or  standing  train,  and 
it  is  therefore  argued  for  appellee  that  this 
rule  did  not  aply  to,  and  was  not  designed 
to  embrace,  train  men  engaged  in  an  effort 
to  make  an  emergency  coupling,  but  was  in- 
tended to  be  applicable  to  workmen  engaged 
in  the  business,  whether  temporarily  or  not, 
of  repairing  a  car.  This  argument  is  force- 
fully supported  by  the  uncontradicted  evi- 
dence of  the  yard  masters  and  other  em- 
ployees at  Somerset  that  it  was  never  the 
custom  or  practice  in  the  yards  at  Somerset 
for  yard  crews,  in  moving  cars  or  trains,  to 
use  a  blue  light  sr  a  signal  of  any  kind  to 
protect  the  cars  or  train,  although  they 
might  be,  as  Lovell  was,  delayed  for  a  few 
minutes  by  an  emergency  such  as  he  en- 
countered; and  by  the  further  uneontra- 
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dieted  fact  that  the  yard  crews  had  ncm 
been  supplied  with  the  signals  referred  to  ia 
this  rule,  or  any  signals  except  the  •rdinsr; 
white  lantern  used  by  train  men.  Froo 
this  evidence,  read  in  connection  with  the 
rule  referred  to,  the  jury  was  fully  war- 
ranted in  concluding  that  it  did  not  ssd 
was  not  intended  to  apply  to  Lovell,  as  be 
was  not,  in  the  effort  to  make  the  coupling, 
a  "workman"  within  its  meaning.  Thii 
rule,  and  a  bulletin  posted  in  the  yard  offic^ 
reading:  "All  Conductors:  The  practice 
of  leaving  cars  standing  on  main  tracks  in 
jards  or  elsewhere  must  not  be  counte- 
nanced. When  by  reason  of  an  accident  or 
other  emergency  it  is  necessary,  such  cuts 
of  cars  must  be  protected  in  yard  limits 
by  proper  signals,  and  every  precaution 
taken  to  avoid  accidents," — are  the  only 
rules  or  regulations  established  by  the  com- 
pany that  it  ia  claimed  have  any  relation  to 
the  matter  we  are  now  cfmsidering.  That 
this  bulletin  was  not  intended  to  apply  to 
Lovell  is,  we  think,  apparent,  from  the  evi- 
dence of  Higgina,  who  was  yard  master  at 
Somerset  in  February,  1907,  and  who  testi- 
fied that  this  bulletin  was  issued  by  the 
superintendent  at  his  instance,  and,  as  be 
states,  "on  account  of  what  I  regarded  as 
being  the  negligent  practice  of  leaving  cars 
standing  on  the  main  line."  According  to 
its  terms,  it  had  reference  to  "leaving  cars 
standing  on  the  main  tracks  in  yards  or 
elsewhere,"  and  evidently  contemplated  a 
condition  arising  when  a  train  or  a  ear  wu 
left  standing  without  any  person  being  st 
the  time  engaged  in  an  attempt  to  move  it, 
and  HO,  we  think,  the  trial  court  correctly 
deluded  it  as  evidence. 

But  the  argument  is  further  made  that, 
even  if  this  rule  and  bulletin  did  not  apply 
to  Lovell,  that  he  knew  trains  or  cars  from 
the  south  yard  were  likely  at  any  time  to  be 
moved  to  the  north  yard  upon  the  msis 
track,  and  therefore  he  should  have  adopted 
some  method  of  protecting  the  south  end  of 
his  train,  so  that  if  the  south  yard  cre« 
found  it  necessary  to  mova  any  cars  to  the 
north  yard  they  would  observe  the  signal, 
and  not  disturb,  without  sufficient  notice  or 
warning,  his  train*.  And  it  is  said  that,  if 
he  had  no  blue  signal,  he  could  have  pro- 
tected the  south  end  of  his  train  by  a  red 
light,  or  by  stationing  there  a  brakeman 
with  a  white  light;  and  that  hia  failure  to 
do  this  was  fatal  to  a  recovery,  especially  in 
view  of  the  evidence  before  mentioned  that 
it  was  customary  for  yard  crews,  in  going 
from  one  yard  to  the  other,  to  couple  to 
cars  standing  on  the  main  track  without  any 
notice  or  warning.  Keeping  in  mind  the 
uncontradicted  evidence  that  it  was  not 
usu^  or  coatomary  for  j$xd  erewt,  iriiea 
engaged  as  Lovell  wu,  to  proteet  thnr 
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trains,  and  that  there  was  no  rule  requiring 
it  to  be  done,  let  us  now  see  if  Lovell,  who, 
we  will  presume  knew  that  the  Bouth  yard 
crew  might  at  any  time  come  with  a  cut  of 
cars  into  the  north  yard,  voluntarily  put 
himself  in  a  place  of  danger  that  excuses 
the  company  for  his  death,  by  his  failure  to 
protect  the  south  end  of  his  train.  If  he 
did,  then  it  must  be  because  of  the  custom 
or  practice  that  had  grown  up  in  the  yard 
of  making  couplings  to  cars  or  trains  stand- 
ing on  the  main  track  without  giving  any 
notice  or  warning  that  a  coupling  would  be 
made.  And  it  is  this  custom  that  the  rail- 
road company  asserts  as  one  of  the  chief 
reasons  why  a  verdict  in  its  favor  should 
have  been  directed. 

The  evidence  of  Garfield  Cruse  states  very 
fully  and  dearly  tiie  practice  under  this 
ciistmn,  and  lo  we  will  let  him  tell  about  it: 

Q.  Voa  faaTe  stated  in  your  original  ex- 
amination that  it  was  your  duty  to  deliver 
cars  from  your  yard  to  the  main  line  in 
the  north  yard,  and  if  you  found  the  main 
line  occupiedi  to  conple  onto  the  cars  stand- 
ing on  the  main  line,  Iiave  you  not? 

A.   Yes,  air. 

Q.  Now,  that  was  only  a  custom,  was  it 
not,  in  that  yardl 

A.   Yes,  sir;  it  is  a  custom. 

Q.  You  knew  that  it  was  Lovell's  duty 
to  distribute  these  cars  standing  on  the 
main  line,  did  yon  nott 

A.   Yes,  sir. 

Q.  You  knew  that  Lovell  and  hil  crew 
were  likely  to  be  around  on  or  about  those 
ears  at  that  time,  did  you  nott 

A.   Yes,  sir. 

Q.  You  had  no  information  aa  to  when 
Lovell  and  his  crew  expected  to  move  those 
ears  from  the  main  line? 

A.   No,  sir. 

Q.  And  when  you  delivered  the  cut  of 
cars  from  the  south  yard  to  the  north  yard 
you  didnt  know,  and  made  no  invegtiga- 
tiona  to  see,  whether  or  not  Lovell  or  his 
crew  were  husy  handling  that  cut  of  carsl 

A.   No,  sir. 

Q.  Did  you  give  any  warning,  or  had 
your  engineer  given  any  warning,  to  Z<ovelI 
and  the  north  yard  crew,  that  you  were  to 
couple  onto  the  cut  of  cars  which  were 
standing  on  the  main  linel 

A.    No,  sir.    .    .  . 

Q.  You  knew  it  was  Lovell's  duty  to  re- 
move that  cut  of  cars  from  the  main  line 
and  distribute  them  on  the  side  tracks  T 

A.    Yes,  sir. 

Q.  It  was  nec<>ssary,  then,  in  order  for 
Lovell  and  his  crew  to  remove  those  cars 
frwn  the  main  line,  to  either  couple  onto 
the  south  end  or  the  north  end  of  the  cutt 

A.    Yes,  sir. 
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Q.  You  knew  when  you  approached  this 
cut  of  cars  that  Lovell  and  his  engineer  or 
crew  was  not  at  the  south  end  of  the  cutt 

A.    Yes,  sir.    .    .  . 

Q,  Then,  as  I  understand  you,  it  was 
customary  and  required  by  the  company 
that  you,  as  a  foreman  of  one  crew,  should 
deliver  cars  into  the  hands  of  another  crew, 
and  make  couplings  without  reference  to 
the  location  of  that  erewl 

A.    Yes,  sir. 

Q.  What  provision  was  made  by  the 
company  for  the  protection  of  those  em- 
ployed, under  those  circumstances  T 

A.  There  wasn't  any  that  I  know  of;  I 
do  not  know  of  any. 

It  ia  manifest  from  this  evidenee  that,  if 
there  was  a  custom  trf  this  kind,  it  was  a 
reckleas  and  dangerous — if  not  inhuman — 
one.  It  placed  yard  crews  at  all  times  in 
danger  from  sources  they  could  not,  in  the 
ordinary  conduct  of  the  business,  well  guard 
against,  and  left  them  to  be  killed  or  crip- 
pled without  any  opportunify  to  escape,  un- 
less every  time  one  of  them  went  between 
the  cars  for  any  purpose  another  was  on  the 
lookout  to  protect  the  cars  he  went  between 
from  being  moved  by  a  tfain  in  charge  of 
the  otiier  crew.  For  example^  suppose  the 
coupler  had  not  been  defective,  and  that 
Lovell,  in  the  ordinary  course  of  his  duties, 
had  stepped  in  between  the  tender  and  the 
rar  to  make  the  usual  coupling,  and  Just 
at  the  moment  he  was  so  engaged  the  soath 
end  of  his  ^in  had  been  hit  by  the  can 
in  charge  of  Cruse,  could  it  be  contended 
for  a  moment,  in  the  almenee  of  a  rule  re- 
quiring LoveU  in  making  an  ordinary 
coupling  to  put  out  signals  at  the  south  end 
of  his  irain,  that  his  failure  to  do-  so  would 
be  negligeneet  We  think  not,  and  the  mere 
fact  that  liovell  was  engaged  for  a  few  min- 
utes in  attempting  to  arrange  the  coupling 
does  not  change  our  view  of  tiie  situation, 
or  make  this  custom  less  obnoxious.  And 
so  we  will  set  aside  ai  indefensible  the  prop- 
osition that  Cruse,  according  to  a  custtRn 
of  the  yard,  had  the  right  to  move  a  train 
of  cars  standing  on  the  main  track  in  the 
north  yard,  without  taking  any  precautions 
whatever  to  ascertain  whether  or  not  any 
member  of  the  north  yard  crew  was  en- 
gaged in  making  a  coupling  or  in  other 
necessary  work  in  or  about  these  cars.  The 
railroad  company  will  not  be  permitted  to 
shelter  itself  under  a  custom  that  involves 
a  reckless  disregard  of  human  life.  When 
Garfield  Cruse  saw  the  train  of  cars  stand- 
ing on  the  main  line  in  the  north  yard 
track,  he  knew  it  had  been  left  there  for 
the  purpose  of  being  moved  by  the  north 
yard  crew,  and  that  they  were  probably  at 
tliat  very  time  engaged  about  it.  Having 
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this  knowledge,  b«  was  and  should  be 
charged  with  the  duty  of  taking  some  means 
to  inform  himself  whether  or  not  any  of 
that  crew  were  occupied  about  this  cut  of 
cars  before  he  undertook  to  move  it,  or  at 
least  the  duty  of  giving  timely  and  reason- 
ably sufficient  warning  that  he  intended  to 
move  it. 

We  are  therefore  of  the  opinion  that 
there  was  ample  evidence  to  take  the  case 
to  the  jury,  and  that  they  had  the  right  to 
find,  under  the  instruction  submitting  this 
issue,  that  the  death  of  Lovell  was  brought 
about  by  the  negligence  of  Cruse  in  moving 
Lovell's  train  without  making  any  effort  to 
ascertain  whether  or  not  any  member  of  the 
north  yard  crew  was  engaged  in  or  about 
the  train  that  he  contemplated  moving. 
Lovell  was  not  negligent.  He  was  engaged 
in  the  performance  of  his  duty,  and  while  so 
engaged  it  was  the  duty  of  the  company  to 
see  to  it  that  he  should  not  be  wantonly 
killed  under  authority  of  a  custom  allowed 
by  the  company  to  be  practised  by  its  em- 
ployees without  any  reason  to  support  it. 
The  business  in  which  railroad  operatives 
are  engaged  is  extremely  hazardous,  even 
when  the  utmostf  care  is  observed,  and  the 
railway  company  will  not  be  permitted,  un- 
der the  facta  of  this  case,  to  set  up,  as  a 
complete  defense  to  an  action  brought  to  re- 
cover damages  for  the  death  of  an  employee, 
a  practice  or  custom,  permitted  or  author- 
ized by  it,  that  manifests  a  wanton  and 
reckless  disregard  of  his  safety.  Kules  and 
regulations  are  necessary  in  the  conduct  of 
the  business  of  railroading,  and  when  rea- 
sonable and  not  against  public  policy  they 
should  be  and  are  looked  upon  with  favor 
by  the  courts.  Chesapeake  Sl  O.  R.  Co.  v. 
Bamea,  132  Ky.  728,  117  S.  W.  261.  But 
a  rule  or  custom  that  endangers  life,  and 
puts  in  peril  the  safety  of  employees  or 
others,  cannot  receive  our  approval.  Louis- 
ville t  N.  R.  Co.  V.  Herndon,  126  Ky.  589, 
104  8.  W.  732. 

The  cases  of  Louisville  &  N.  R.  Co.  v. 
Lumpkin,  136  Ky.  290,  124  S.  W.  318,  and 
Russell  V.  Ijouisville  &.  N.  R.  Co.  —  Ky.  — , 
124  S.  W.  841,  are  relied  on;  but  the  facts 
of  these  cases  are  so  radically  different 
from  the  facts  of  this  one  that  they  are  not 
authority  for  the  position  taken  by  counsel. 

It  is  further  insisted  that  the  court  es- 
pecially erred  in  leaving  it  to  the  jury  to 
say  whether  or  not  the  written  rule  relied 
on  by  the  company  applied  to  Lovell,  and  in 
ruling  generally  upon  the  rules  offered  in 
evidence.  Without  attempting  to  set  down 
principles  applicable  to  every  case  in  which 
the  question  of  rules  comes  up,  we  may  say 
that  generally,  if  a  railroad  company  or 
other  master  has  established  and  promul- 
gated written  or  printed  rules  for  the  gor- 
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eniment  of  employees,  their  eonatmction  ii 
for  the  court;  but  their  application  to  the 
facts,  if  there  is  reasonable  doubt  about 
their  applicability,  is  for  the  jury.  Agsis, 
if  a  written  or  printed  rule  is  reasonable, 
and  not  against  public  policy,  and  it  ii 
known  to  the  employee  or  servant,  or  should 
be  known  by  him,  and  the  undisputed  facte 
show  it  was  established  and  in  force,  and 
that  it  is  applicable  to  him,  and  that  his 
violation  of  it  was  the  proximate  cause  of 
the  injury  he  complains  of,  then  the  court 
should  take  the  case  from  the  jury.  West- 
ern U.  Teleg.  Co.  v.  Crider,  107  Ky.  600,  54 
S.  W.  963.  If,  however,  there  is  ground 
for  reasonable  difference  of  opinion  as  to 
whether  it  applies  to  the  facts  developed  by 
the  evidence,  or  as  to  whether  the  serTsnt 
had  or  should  have  notice  of  it,  or  as  to 
whether  it  has  been  made  and  promulgated, 
or  as  to  whether  it  was  in  force,  then  these 
issues  of  fact — like  any  other — are  for  the 
jury,  and  they  should  be  instructed  accord- 
ingly. 1  Elliott,  Railroads,  §  202;  Illinois 
C.  R.  Co.  V.  Whittemore,  43  lU.  420,  92  Am. 
Dec.  138,  8  Am.  Neg.  Cas.  157;  Pittsburgh, 
C.  4  St.  L.  R.  Co.  V.  Lyon,  123  Pa.  140,  2 
L.R.A.  489,  10  Am.  St  Rep.  517,  16  Atl. 
607;  South  Florida  R.  Co.  v.  Rhodes,  25 
Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  506. 
5  So.  633.  In  this  case  there  was  good 
reason  to  doubt  whether  (>r  not  the  written 
rule  invoked  by  the  company  applied  to 
Lovell,  and  so  the  court  properly  left  this 
question  to  the  jury  in  an  instruction  tell- 
ing them,  in  substance,  that  if  they  believed 
from  the  evidence  that  Lovell  was  guilty  of 
negligence  in  going  between  tlie  engine  and 
car  without  displaying  signals  at  the  south 
end  of  the  train  as  required  by  the  roles 
of  the  company,  and  that  but  for  such  n^Ii- 
gence  he  would  not  have  been  injured,  they 
should  And  for  the  railroad  company.  Sup- 
plementary to  the  foregoing  statonent  of 
the  law,  it  should  be  said  that  it  is  also  well 
established  that,  although  a  rule  may  be 
applicable  to  the  injured  party,  and  of  such 
a  nature  that  if  in  force  as  to  him  it  would 
defeat  a  recovery,  he  may  yet  avoid  its 
operation  and  effect  by  evidence  that,  with 
the  knowledge  or  acquiescence  of  the  master 
or  a  superior  employee  whose  duty  it  was  to 
enforce  the  rule,  it  was  habitually  disre- 
garded; and,  when  an  issue  of  this  charac- 
ter is  made  by  the  evidence,  the  court  shouH 
submit  it  to  the  jury.  1  Ijibatt.  Mast,  t  S. 
§  232;  Louisville  &  N.  R.  Co.  v.  Foley,  W 
Ky.  220,  21  S.  W.  866;  Louisville  &  X.  R- 
Co.  V.  Bocock,  107  Ky.  223,  51  S.  W.  580. 
53  S.  W.  262;  note  to  Nolan  v.  New  York, 
N.  H.  ft  H.  R.  Co.  43  L.RJI.  305.  And  f» 
the  trial  court  correctly  submittwl  this 
question  to  the  jury  in  an  instruction  tell- 
log  them  that,  although  they  believed  Uie 
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rule  was  intended  to  apply  to  employeei  per- 
forminff  tlw  Krriee  Lorell  waa,  yet  if  they 
further  beliered  that  this  rale*  with  tiie  as- 
sent of  the  company  and  the  officers  tape- 
rior  in  authority  to  Lorell  was  habitually 
violated,  and  I^orell  was  expected  by  his 
superior  officers  to  make  couplings  without 
protecting' hinuelf  by  signals,  the  company 
could  not  rely  upon  rale  to  defeat  a 
recovery. 

The  other  instruotwna,  tatsept  the  one  re- 
lating to  the  measure  of  dam^ies,  are  not 
complained  of.  The  instruction  on  the  meas- 
ure of  damages  was  as  follows:  "If  your 
finding  be  for  the  plaintiff,  then  you  will 
find  such  a  sum  in  damages  as  you  may  be- 
lieve from  the  evidence  will  reasonably  com- 
pensate the  estate  of  Jeff  Lovell,  deceased, 
for  the  destructim  of  his  power  to  earn 
money,  not  exceeding;  however,  the  amount 
of  $30,000,  the  sum  claimed  in  the  petition." 
This  inatmction  has  been  so  frequently  and 
uniformly  approved  that  it  does  not  seem 
necessary  that  we  should  extend  this  opin- 
ion in  an  effort  to  sustain  it.  But,  in  re- 
sponse to  the  argumoit  against  it  submitted 
by  counsel  for  appellant,  we  may  say  this: 
In  estimatiog  compensatory  damages  in 
cases  like  this,  the  jury  may  receive  evidence 
concerning,  and  have  the  right  to  consider, 
the  habits,  character,  physical  condition, 
earning  capacity,  and  probable  duration  of 
life  of  the  deceased.  Th^  are  allowed  to: 
hare  this  data  before  them  so  tiiat  they 
mi^  approximately  at  least  fix  the  recovery 
at  such  a  sum  as  will  compensate  the  estate 
of  the  deceased  for  the  destruction  of  his 
power  to  earn  mowy.  The  loss  to  his  es- 
tate Is  the  amount  that  he  will  probably 
make  and  save  if  he  should  live  the  full 
limit  of  his  expectancy  of  life.  It  would  be 
unjust  to  the  estate  of  the  deceased  if  this 
loss  was  estimated  on  the  theory  that  he 
wquld  not  increase  his  earning  capacity,  or 
that  he  would  not  make  or  save  more  than 
he  was  making  or  saving  at  the  time  of  his 
death.  It  Is  of  course  probable  that,  had 
Lovell  lived  to  be  an  old  man,  his  eunlng 
capacity  would  not  have  increased,  and  that 
his  estate  would  be  wortii  but  little  when  he 
died;  but,  it  is  equally,  if  not  more,  prob- 
able that  a  young  man  oi  his  habits  and 
diaracter  would  increase  his  earning  capac- 
ity each  year  for  many  years,  and  in  th« 
end  have  an  estate  much  larger  than  the 
amount  awarded  1^  the  jury.  Of  course, 
how  long  a  person  will  liv^  or  how  much 
he  will  earn,  or  how  much  he  will  save,  or 
how  much  he  will  leave  at  his  death,  are  in 
the  very  necessity  of  things  unknown  prob- 
lems. No  human  being  can  tell  how  long 
any  person  will  live,  and  consequently  no 
person  can  say  how  much  his  estate  from  a 
pecuniary  standpoint  will  lose  hy  bis  death. 
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But,  in  compensating  the  estate  of  a  perstm 
who  has  been  killed  by  negligence,  for  the 
destruction  of  his  power  to  earn  money,  it  is 
more  just  and  reasonable  to  assume  that  he 
will  live  the  allotted  time,  and  that  be  will 
chaerre  habits  of  thrift  and  industry,  than 
to  assume  that  he  will  be  stricken  with  dis- 
ease^ or  become  idle  and  worthless,  or  die 
many  years  before  his  expectant^  of  life  has 
«ided.  And  so  it  is  that,  in  dealing  with 
the  wrongdoer,  the  law  requires  him  to'  give 
the  injured  person  or  his  estate  such  a  sum 
as,  under  the  most  favorable  conditions,  will 
compensate  him  or  his  estate  for  tiie  hws  oc- 
casioned by  his  wrongful  act.  In  some  ju- 
risdictions the  courts  have  thought  it  fair 
and  just  that,  in  crasldering  the  loss  the  es- 
tate of  tba  deceased  has  suffered  by  his 
death,  the  jury  should  be  directed  to  take 
into  considamti<m  what  he  would  neces- 
sarily or  probably  expend,  as  well  as  iriiat 
he  might  earn,  and  then  to  deduct  one  from 
the  other,  awarding  such  a  sum  as  would 
amount  to  the  difference  between  the  gain 
and  the  expense.  But  we  have  nevCT  thoi^t 
that  it  vniuld  be  advisable  or  hdpfnl  to  the 
jury  to  instruct  them  as  to  items  of  earning 
and  expoise,  or  to  direct  than  specifically 
to  consider  one  or  the  oth«-.  The  fact  Is 
that  our  rule  is  as  just  to  the  parties  as  the 
me  that  obtains  in  jnrisdictioas  where  an 
instruction  calling  the  attention  of  the  jury 
in  detail  to  the  things  th^y  should  take  in- 
to consideration  In  assessing  the  damages 
is  authorised.  Under  neither  rule  can  the 
sum  that  should  be  awarded  be  ascertained 
with  reasonable  certainly.  When  the  jury 
has  before  it  till  the  evidence  that  either 
party  desires  to  introduce,  relating  to  the 
healtli,  habits,  earning  capacity,  character, 
and  probable  duration  of  life  of  the  de- 
ceased, and  are  then  directed  to  assess  the 
damages  at  swdi  a  sum  as  will  compensate 
his  estate  for  Uie  destruction  of  his  power 
to  earn  mon^,  th^  have  before  them  every 
fact  up<m  whidt  an  estimate  of  the  loss  sus- 
tidned  csa  be  based,  and  it  is  to  be  pre- 
Bumed  that  in  making  up  their  verdict  the 
jury  will  take  into  consideration  all  of  tiie 
facts  indicated.  Stewart  v.  Louisville  ft  JH. 
R.  Co.  130  Ky.  717,  125  8.  W.  154;  Netter 
T.  LouisviUe  R.  Co.  134  Ky.  678,  121  8,  W. 
636. 

It  is  complained  tiiat  the  verdict  ts  exces- 
sive. It  is  true  the  amount  of  damages  as- 
sessed is  unusually  large,  and  yet  we  cannot 
say  that  as  compensation  it  is  so  excessive 
as  to  indicate  that  the  jury  were  influ- 
enced by  passion  or  prejudice  in  awarding 
it.  Lovell  was  about  twenty-seven  years  of 
age,  a  strong,  vigorous  man,  of  good  char- 
acter and  habits,  who  had  before  him  in  the 
ordinary  course  of  events  a  long  and  useful 
life.  He  was  sober,  industriouL-^d  eca- 
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nomical,  and  who  can  say  that  if  he  had 
lived  his  expectancy  of  life  his  estate  would 
not  be  worth  as  much  as  the  amount  al- 
lowed for  its  destruction!  True,  he  was 
engaged  in  a  hazardous  business;  but  it 
does  not  follow  from  this  that  he  must  or 
would  continue  in  this  dangerous  business 
all  of  his  life,  nor  is  it  fair  to  assume  that 
bis  salary  would  remain  the  same  as  he  was 
receiving  at  the  time  of  his  death.  He  had 
already  been  promoted  in  the  service  of  the 
company,  and  it  is  likly  that  he  would  have 
received  other  promotions;  each  bringing 
with  it  increased  compensation. 

A  few  other  alleged  errors  are  pointed  out 
in  brief  for  the  appellant;  but  we  have  not 
deemed  them  of  sufficient  importance  to  dis- 
cuss them. 

Upon  the  whole  case  we  are  of  the  opin- 
ion that  the  appellant  had  a  fair  trial,  and 
so  the  judgment  is  afl&rmed. 
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LOUISVILLE:  ft  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

L.  F.  JOHNSON,  Admr.,  etc,  oi  Reuben 
,  Harrod,  Deceased. 

■     (155  Ky.  155,  159  S.  W.  685.) 

Pleading  —  n^llfcence  —  general  »lle- 

satfon  —  snfflelencr. 

1.  A  petition  to  hold  a  railroad  company 
liable  for  frightening  a  horse  to  the  in- 
jury of  plaintiff,  whidi  alleges  that  those  in 
charge  of  an  enpine,  after  discovering  the 
frightened  condition  of  the  horse  and  the 
peril  of  plaintiff,  negligently  continued  to 
operate  the  train,  moving  it  up  to  and  past 
the  horse,  is  sufficient  without  setting  out 
the  evidence  upon  which  liability  depends. 
Instrnctlon  —  submitting   Issues  not 

pleaded. 

2.  It  is  error  to  submit  to  the  jury 
grounds  for  recovery  in  an  action  for  dam- 
ages for  negligent  injuries  which  are  not 
set  out  in  the  petition. 

Railroads  —  frightening  horse  on  high- 
way —  keeping  lookout. 

3.  Those  in  charge  of  a  train  running 
parallel  with  a  highway  are  not  bound  to 
Keep  a  lookout  for  frightened  horses  on  the 
highway. 

Same  —  Injury  to  driver  —  liability. 

4.  A  railroad  company  running  a  train 

Sarallel  to  a  highway,  whose  employees 
iscorer  that  a  horse  nas  been  frightened 

Note.  —  As  to  liability  for  frightening 
Iiorse  on  highway  by  locomotive,  car,  or 
train  running  parallel  therewith,  see  note 
to  Effinger  T.  Ft.  Wame  4t  W.  Valley  Trac- 
tion Co.  33  L.ILA.fN.S.)  123.  And  see 
later  case,  Lyons  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  35  L.R.A.(N.S.)  1219. 
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by  the  train,  and  know  or  hare  reasnn  to 
know  that  the  driver  is  in  peril,  is  .iable 
for  the  resulting  injury  if  th^  fail  to  use 
reasonable  care  with  the  means  at  haul 
to  prevent  injury  to  him. 
Same  —  last  clear  chance  —  negligent 
operation  of  train. 

6.  Although  one  in  charge  of  a  team  of 
horses  is  negligent  in  driving  them  near  a 
railroad  track,  witli  knowledge  that  a  train 
is  approachijig  and  that  they  will  be  fright- 
ened by  it,  he  is  not  precluded  from  hold- 
ing the  railroad  company  liable  for  an  in- 
jury resulting  from  their  fright  if  those 
in  charge  of  the  train  discovered  the  peril 
in  time  to  have  avoided  the  injury,  and 
failed  to  make  any  effort  to  do  so. 
Same  —  presumption  as  to  gentleness* 

of  team. 

6.  Tlioae  in  charge  of  a  railroad  train 
"running  parallel  with  a  highway,  who  see 
a  team  on  the  highway  ahead  of  the  train, 
iiave  a  right  to  presume  that  the  team  is 
ordinarily  gentle,  until  they  know  or  have 
reason  to  know  the  contrary,  and  to  act 
upon  that  presumption. 

{October  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  his 
intestate  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Benjamin  D.  TVarflcld  and  Mc* 
Qnown  &  Beckham,  for  appellant: 
The  petition  was  bad  on  demurrer. 
Cox  V.  Illinois  C.  R.  Co.  142  Ky.  478.  S2 
L.R.A.{N.S.)  831,  134  S.  W.  911;  Louisville 
&,  N.  R.  Co.  V.  Armstrong,  127  Ky.  377,  105 
S.  W.  473;  Reed  v.  Louisville  &  N.  R.  Co. 
104  Ky.  607,  44  L.RA.  823,  47  S.  W.  591.  48 
S.  W.  410. 

Harrod  was  guilty  of  contributory  negli- 
gence, and  the  defendant's  employees  were 
not  negligent  in  the  operation  of  the  train. 

Louisville  &  N.  R.  Co.  v.  Street,  139  Kv. 
191,  129  S.  W.  570;  Cox  v.  Illintus  C.  It 
Co.  142  Ky.  478,  32  L.R.A.(N.S.)  831,  IM 
S.  W.  911. 

The  verdict,  signed  by  only  nine  jurors, 
is  flagrantly  against  the  evidence.  There 
was  "a  decisive  preponderance"  in  favor  of 
the  defendant,  and  it  was  the  duty  of  the 
court  to  set  the  verdict  aside  and  grast  s 
new  trial. 

Chesapeake  ft  0.  R.  Co.  v.  Johnson,  ISl 

On  the  related  question  as  to  the  dutr 
to  give  crossing  signals  for  the  benelit  of 
persons  near  a  crossing,  but  who  are  not 
about  to  use  the  same,  see  notes  to  Mit- 
Bouri,  K.  ft  T.  R.  Co.  v.  Saunders.  14  LJLA. 
(X.S.)  998.  and  Warn  v.  Chicago  G.  W.  B. 
Co.  31  L.R.A.^|.,^60^oog[g 
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Ky.  811»  162  S.  W.  902;  LouisTille  ft  N. 
H.  Co.  T.  Hal),  110  Ky.  667,  74  S.  W.  280. 

InBtnietion  No.  1  ii  based  upon  a  case 
not  made  by  the  pleadings.  liability  ts 
predicated  upon  the  careful  and  prudent 
iteration  of  the  train^  and  flight  of  the 
horses  from  its  usual  and  necessary  noise, 
and  tiie  requirement  to  stop  the  train  to 
prevent  this  noise.  The  rule  announced  in 
this  instruction  Is  contrary  to  the  settled 
law. 

LonisTiUe  ft  N.  R.  Co.  v.  Street.  139  Ky. 
191,  129  B.  W.  670;  Cox  t.  niinoiB  C.  B.  Co. 
Bupra. 

Instruction  No.  S,  given  by  the  court  on 
contributory  negligence,  has  been  repeatedly 
condemned;  and  the  instruction  ''d"  tiered 
by  defenduit,  and  refused  by  the  court, 
has  been  as  often  approved  as  instraetion 
Xo.  3  has  been  condemned. 

LouisTille  &  N.  R.  Co.  t.  Kii^,  131  Ky. 
347,  116  S.  W.  196;  Jdlico  Coal  Hin.  Co.  v. 
Lee,  161  Ky.  66,  161  S.  W.  26;  LouisTille 
ft  N.  B.  Co.  T.  Crutcher,  136  Kj.  381,  122 
S.  W.  191;  Louisville  ft  N.  B.  Co.  t.  Pearod, 
108  Ky.  172,  66  S.  W.  1. 

Messrs.  Scott  *  Hamilton  for  appellee. 

Hobson,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

One  of  the  roadways  of  Pleasureville  runs 
parallel  to  the  tracks  of  the  Louisville  ft 
Xashville  Railroad  Company,  and  about  20 
yards  from  the  tracks.  Beuben  Harrod  was 
Jriving  westward  on  this  roadway  when  his 
team  became  frightened  and  ran  off,  throw- 
ing him  out  and  so  injuring  him  that  he 
died.  Harrod  was  driving  two  horses  to 
a  wagon.  There  was  no  bed  on  the  wagon, 
and  he  was  sitting  on  the  coupling.  The 
freight  train  had  been  at  the  station  for 
some  tim^  switching  cars,  and  was  up 
about  the  depot,  whidi  is  several  hundrid 
feet  east  of  the  point  of  the  accident.  Har> 
rod  came  up  a  cross  street  and  turned  down 
west  on  the  roadway  parallel  to  the  railroad 
track,  about  the  time  the  freight  train 
started  west  to  its  destination  on  the  main 
track.  The  horses  became  restive;  when  the 
engine  got  about  opposite  Harrod,  the  wind 
blew  the  smoke  from  the  train  down  upon 
the  horses  and  they  began  to  run;  the 
train  men  took  no  steps  to  check  the  train 
or  to  stop  it,  and  Harrod  was  thrown  out 
when  the  horses  att«npted  to  turn, north- 
ward away  from  the  train,  about  100  or 
200  feet  west  of  where  they  started  to  run, 
the  engine  in  the  meantime  having  gotten 
in  front  of  them.  This  suit  was  brought 
by  Harrod's  personal  representative  to  re- 
cover for  his  death;  it  being  alleged  in  the 
petition  that  the  defendant  operated  its 
engine  and  cars  in  a  negligent  manner,  mak- 
ing unnecessary  and  unusual  noises,  per- 
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mitting  steam  to  escape  from  its  engine  in 
an  unusual  and  unnecessary  quantity,  and 
thus  causing  the  horses  to  run  away.  It 
was  also  alleged  that  the  team  be^  to 
run  In  plain  view  of  the  engineer  and  fire- 
man and  employees  on  the  brain;  that  they 
observed  the  frightened  condition  of  the 
horses;  but  after  they  bad  discovered  the 
frightened  condition  of  the  team  and  the 
danger  of  the  intestate,  they  negligently 
continued  to  operate  the  train,  moving  it 
up  beyond  the  horses  and  along  and  par- 
allel with  them,  and  that  the  intestate's 
injuriea  were  the  direct  result  of  the  negli- 
gence of  the  defendant,  its  agmts,  and 
servants.  An  answer  was  filed  by  the  de- 
fendant, denying  the  allegations  of  the 
petition,  pleading  contributory  negligence 
on  the  part  of  Harrod,  and  alleging  affirma* 
tively  that  the  team  was  wild  and  afraid 
of  the  train;  that  Harrod  knew  this,  and 
with  tiiis  knowledge  brought  on  the  danger 
himself.  On  a  trial  of  the'  ease  before  a 
jury  there  was  a  verdict  and  judgment  in 
favor  of  the  plidntiff  for  $10,000.  TbB  rail- 
road company  appeals. 

There  was  no  evidence  of  negligence  on 
the  part  of  those  in  charge  of  the  train  in 
permitting  it  to  make  unusual  and  unnec- 
essary noises.  The  dreuit  court  properly 
declined  to  submit  the  case  to  the  jury  on 
this  ground;  but  there  was  some  evidence 
that  the  employees  of  the  train,  aftw  dis- 
covering  the  fright  of  the  horses  and  after 
perceiving  the  danger  in  which  Harrod  was 
placed,  failed  to  use  ordinary  can  for  his 
protection.  The  dmdt  court  theiefore 
properly  refused  to  instruct  the  jury  per- 
emptorily to  find  for  the  defendant.  The 
allegations  of  the  petition  were  sufllcifent 
to  sustun  the  action  on  this  ground.  It 
was  not  necessary  that  the  plainUff  should 
state  the  evidence  in  lus  petition;  it  was 
suMcient  for  him  to  allege  negligence  in 
general  terms,  and  while  the  company  would 
not  be  guilty  of  negligence  in  not  stopping 
the  train  because  of  ti^  duiger  of  collision 
with  a  train  following  it,  or  in  not  taking 
other  steps  because  they  did  not  have  the 
means  at  thdr  command,  these  were  all 
matters  of  evidence.  To  require  all  such 
things  to  be  pleaded  would  be  to  make  the 
pleadings  unduly  prolix.  In  Beed  v.  Louis- 
ville ft  N.  B.  Co.  104  Ky.  607.  44  LBA. 
823,  47  S.  W.  691,  48  S.  W.  416,  a  passenger 
fell  from  a  moring  train,  and  the  action  was 
brought  to  recover  damages  because  the 
train  men  did  not  stop  the  train,  back  it, 
and  take  care  of  him.  The  rule  announced 
in  that  case  is  not  applicable  to  a  case  like 
this.  We  have  held  in  a  number  of  eases 
that  the  train  men  are  not  required  to  keep 
a  lookout  on  a  highway  adjaeent  to  the 
railroad,  but  that  it  they  in  fact  discover 
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the  fright  of  a  team  on  the  adjacent  high- 
way, they  muflt,  after  perceiving  the  danger 
in  which  the  driver  of  the  team  is  placeJ, 
use  such  care  for  his  safety  as  may  be  rea- 
sonably expected  of  a  person  of  ordinary 
prudence  under  the  circumstances.  LouU- 
ville  &  N.  R.  Co.  v.  Penrod,  24  Ky.  L.  Rep. 
BO,  66  S.  W.  1013,  1042;  Louisville  tt  N.  R. 
Co.  V.  Smith,  107  Ky.  179,  53  S.  W.  269; 
Louiaville  &  N.  R..  Co.  v.  Street,  139  Ky. 
191,  139  Am.  St.  Rep.  471,  129  S.  W.  570. 

While  the  case  should  have  gone  to  the 
jury,  the  instructions  of  the  court  did  not 
properly  present  to  the  jury  the  law  of  the 
cose.  There  was  no  complaint  in  the  peti- 
tion as  to  the  smoke  of  the  train.  The 
smoke  coul4  not  be  controlled  in  the  short 
time  that  elapsed  after  this  team  took 
flight  and  before  the  injury.  The  wind 
caused  the  smoke  to  blow  down  upon  the 
team,  and  this  was  a  matter  the  tnun  men 
could  not  control.  The  court  therefore 
erred  in  submitting  to  the  jury  in  the  first 
instruction  the  negligence  of  the  defendant 
in  emitting  smoke  from  the  engine.  In 
addition  to  this  the  first  instruction  gives 
undue  prominence  to  certain  facts  shown  in 
the  case.  In  lieu  of  the  first  instruction 
the  court  should  have  told  the  jury  that  if 
they  believed  from  the  evidence  that  the 
horses  whkh  the  plaintiff's  intestate  was 
driving  became  frightened  at  a  train  oper- 
ated on  the  defendant's  railroad  adjacent 
to  the  roadway  on  which  he  was  driving, 
and  that  the  conductor  of  the  train  or  the 
en^neer  or  fireman  discovered  that  the 
Iiorsea  were  frightened,  and  knew  or  had 
reason  to  know  'that  the  plaintifi^s  intes- 
tate was  thus  placed  in  peril,  and,  with 
such  knowledge,  then  failed  to  use  ordinary 
care  with  the  means  at  hand  to  prevent  in- 
jury to  him,  and  by  reason  of  such  failure 
the  plaintiff's  intestate  received  the  in- 
juries from  which  he  died,  the  jury  should 
find  for  the  plaintiff. 

The  evidence  showed  that  the  conductor 
was  in  the  cab  of  the  engine  with  the  en- 
gineer and  fireman,  and  there  was  no  evi- 
dence that  any  of  the  employees  on  the 
train,  except  these  three,  could  have  done 
anything  to  avoid  injury  to  the  intestate. 
The  defendant  asked  the  court  to  instruct 
the  jury,  in  substance,  that  they  should  find 
for  the  defendant  unless  its  servants,  after 
they  discovered  the  intestate's  peril,  failed 
to  use  ordinary  care  to  avoid  injury  to 
him.  The  court  refused  the  instruction, 
and  did  not  clearly  present  this  idea  to  the 
jury  in  any  instruction  which  he  gave. 
On  another  trial  the  court  will  instruct  the 
jury  that  those  operating  the  train  were 
not  required  to  keep  a  lookout  upon  the 
adjacent  highway  to  see  if  a  team  was 
frightened,  and  that. the  jury  should  find  for 
4i  Lat^.(N.S.) 


the  defendant  unless  they  believe  from  the 
evidence  that  the  conductor  of  the  train  or 

the  engineer  or  the  fireman  discovered  the 
horses  were  frightened,  and  knew  or  had 
reason  to  know  that  the  plaintiff's  intes- 
tate was  placed  in  peril,  and  with  such 
knowledge  then  failed  to  use  ordinary  care 
with  the  means  at  hand  to  prevent  injury 
to  him.  The  court  instructed  the  jury  that 
if  the  intestate  himself  was  negligent  and 
his  negligence  contributed  to  his  injury, 
and  but  for  this  he  would  sot  have  been 
hurt,  they  should  find  for  the  defendant. 

The  defendant  asked  the  court  to  in- 
struct the  jury,  in  substance,  that  if  the 
intestate  had  reason  to  believe  that  the 
team  would  be  frightened  by  the  train,  if 
driven  near  the  railroad  track,  then  it  was 
his  duty  to  stop  the  team  until  the  train 
passed,  and  if  he  drove  the  team  near  the 
track,  when  he  knew  or  had  reason  to  be- 
lieve that  the  train  would  pass,  and  that 
the  team  would  thereby  become  frightened, 
he  waa  guilty  of  contributory  negligence, 
and  the  jury  should  find  for  the  defendant. 
The  court  refused  to  so  instruct  the  jnry, 
and  of  this  the  defendant  complains.  The 
plaintiff's  whole  case  rests  upon  the  idea 
that  after  he  was  in  peril,  and  his  peril 
was  perceived  by  those  in  charge  of  the 
train,  ordinary  care  was  not  used  for  his 
safety.   If  he  was  negligent  in  driving  his 
team  near  the  train  when  he  knew  it  .was 
liable  to  become  frightened  by  the  train, 
this  did  not  warrant  those  in  charge  of  the 
train  in  failing  to  exercise  ordinary  care 
for  his  safety  after  they  perceived  the  dan- 
ger in  which  his  negligence  had  placed  him. 
His  negligence  in  driving  an  unsafe  team 
near  the  train  did  not  authorize  the  de- 
fendant's agents,  after  they  perceived  tbe 
danger  in  which  his  negligence  had  placed 
him,  to  proceed  with  the  train  regardless 
of  any  care  for  his  safety  on  their  part. 
The  familiar  rule  is  that,  though  the  plain- 
tiff may  have  been  negligent,  still  his  neg- 
ligence does  not  bor  a  recovery,  if,  after 
his  peril  has  bees  discovered,  the  defendant 
with  knowledge  of  his  danger  fails  to  use 
ordinary  care  for  his  protection;  and  ve 
see  no  reason  why  this  rule  should  not  apply 
here.   We  therefore  conclude  that  the  court 
properly  refused  the  instruction  asked  by 
the  defendant,  and  that    the  instruction 
given  on  contributory  negligence  should  not 
have  been  given.   There  was  evidence  tend- 
ing to  show  that  the  team  was  wild,  uhI 
had  run  off  a  few  days  before,  althougli 
there  was  contrary  evidence.    There  w*» 
no  evidence  that  the  intestate  failed  to 
anything  that  he  could  have'  done  by  ordi- 
nary care  after  his  team  became  fright«ied: 
'  but  there  was  evidence  warranting  the  jufy 
in  eondnding  that  tbe  real  cause  of  tlia 
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trouble  vu  not  the  n^igenee  of  tlie  rail- 
road men,  but  the  wildness  of  the  team.  In 
view  of  all  the  eridenee,  the  coxirt  on  an* 
other  trial,  in  lieu  of  the  inatruction  on 
contributoiy  negligence,  will  give  the  jury 
this  instruction: 

Those  in  charge  of  the  train  had  the  right 
to  presume  that  plaintiff*!  team  was  ordi- 
narily gentle,  until  they  knew  or  had  reason 
to  know  the  contmry;  and,  if  the  team 
was  not  gentle,  but  afraid  of  a  train,  and 
the  injury  of  the  intestate  was  by  reason 
of  this,  and  not  by  reason  of  a  want  of 
ordinary  care  on  the  part  of  those  in  charge 
of  the  train  after  they  knew  or  had  reason 
to  know  of  the  intestate's  danger,  as  set 
out  in  No.  1,  the  defendant  Is  not  liable. 
A  person  has  reason  to  know  that  which  a 
person  of  ordinary  prudenea  would  know 
under  like  circumstances. 

The  instructions  we  have  indicated,  with 
those  giren  by  the  court  defining  ordinary 
care,  and  the  measure  of  damages,  cover 
the  whole  law  of  the  case. 

The  evidence  for  the  defeiidant  is  to  the 
effect  tlmt  those  in  charge  of  the  train  did 
not  discover  the  fright  of  the  horses  until 
tliey  were  running  away,  and  it  was  too 
late  1<a  them  to  avoid  injury  to  the  intes* 
tate  by  any  steps  they  might  then  take, 
and  there  Is  much  in  the  testimony  of  the 
plaintiff's  witnesses  sustaining  this  view  of 
the  case.  In  view'of  all  the  facts,  we  con- 
clude that  a  new  trial  should  be  granted. 

.ludgment  reversed,  and  cause  remanded 
for  a  new  trial. 


LOUISIANA  SCPREMS:  OOITRT. 
DAVID  SCHWARTZ  et  al. 

V. 

PRENTICE  E.  EDRINGTON.  Judge. 

(—  La.  — >  82  So.  eeo.) 

Injunction  —  against  publlBhlng  peti- 
tion. 

The  privilege  of  free  publication,  guaran- 
teed by  the  Constitutions  of  the  United 

Headnote  by  Monbob,  J. 

Note. —  The  question  whether  the  pub- 
lication of  a  perBon's  name  as  signer  of  a 
pt>tition  ma^  be  enjoined  after  repudiation 
of  tlie  petition  by  him  seems  to  have  arisen 
for  the  first  time  in  Sobwabtz  v.  Edbiko- 
n»N. 

The  question  of  the  right  to  withdraw 
names  from  a  petition  or  remonatranoe  has 
often  arieen,  however,  as  is  shown  by  the 
notes  to  Sim  v.  Rosholt,  11  L.R.A.(K.S.) 
372,  and  Territory  m  rel.  Stockard  v.  Veal, 
S5  L.R^.(N.S.)  1113. 

In  connection  with  the  constitutional 
phase  of  the  question  treated  in  SciiwaaTZ 
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States  and  of  this  state,  has  its  limitations. 
It  docs  not,  for  instance,  include  the  right 
to  publish  the  private  letteiis  or  copy- 
righted compositions  of  another,  obscene 
matter,  lottery  advertisements,  or  notices 
used  as  Instrumentalities  for  making  effec- 
tive a  boycott  which  has  l>een  enjoined  under 
the  Sherman  act  (act  July  2.  1890,  chap. 
647,  26  Stat,  at  L.  209 ) ,  or  some  other  mat- 
ters that  might  be  mentioned.  Under  the 
state  Constitution,  "any  person  may  speak, 
write,  and  publish  his  sentiments  on  all  sub- 
jects, l>eing  responsible  for  the  abuse  of  that 
liberty,"  but  that  grant  does  not  include 
the  right  to  publish  what  purports  to  l>e  a 
signed  petition,  as  expressing  the  senti- 
ments, not  of  the  publisher,  but  of  the  sign- 
ers, after  the  signers  have  disowned  and 
repudiated  it,  as  having  been  signed  under 
a  misapprehension;  and  the  continued  pub- 
lication of  the  names  of  such  signers,  in 
that  connection,  may  be  enjoined,  and  the 
|>arties  violating  the 'injunction  may  be  pun- 
ished for  contempt  of  the  court  by  which  it 
was  issued. 

(June  9.  1913.) 

APPLICATION  for  writs  of  certiorari  and 
prohibition  to  review  an  order  of  the 
respondent  judge  sentencing  relators  to  im- 
prisonment for  contempt  in  violating  an 
injimction  issued  by  him.  Dismissed. 
The  facts  are  stated  In  the  opinion. 
Messrs.  Fred.  A.  Mlddleton  and  Robert 
H.  Marr,  for  relators: 

The  court  is'  entirely  without  power  to 
control,  in  advance,  the  pubUcation  of  sn 
article  in  a  newspaper. 

State  ex  rel.  Liversey  T.  Civil  Diet.  Judge, 
34  La.  Ann.  741;  Levert  t.  DaUy  States 
Pub.  Co.  123  La.  604,  23  L.RA.(N.S.)  726, 
181  Am.  St.  Rep.  356.  49  So.  206;  Marx  & 

H.  Jeuu  Clothing  Co.  v.  Watson,  168  Mo. 
133,  06  LJLA.  951,  90  Am.  St.  Rep.  440. 
67  S.  W.  301;  Dailey  v.  Superior  Ct  112  Cal. 
04,  S8  L.R.A.  273,  SS  Am.  St.  Rep.  160,  44 
Pac.  468;  Ex  parte  Foster,  44  Tex.  Criin. 
Sep.  423.  60  LJI.A.  631,  100  Am.  St.  Rep. 
866,  71  S.  W.  593;  Williams  Printing  Co.  v. 
Saunders,  113  Va.  156,  73  S.  E.  472;  Ulster 
Square  Dealer  t.  Fowler,  68  MIsc  325,  111 
N.  Y.  Supp.  16. 

Mr.  J.  E.  Fleury  for  respondent. 

 .  1  "  — -        —  ■>« 

v.  Edrixoton,  see  the  notes  to  Dailey  v. 
Superior  Ct.  32  L.R.A.  273,  and  Cowan  v. 
Fairbrother,  32  L.R.A.  831.  both  of  which 
treat  the  question  of  injunction  against 
speech  or  publication  as  affected  Iiy  tlie  con- 
stitutional right  of  free  speech  and  free 
press. 

Other  analogous  notes  which  may  be  of 
interest  are:  Injunction  against  sale  or 
publication  of  letters  (Baker  v.  Libbie,  37 

I.  .R.A.  (N.S.)  944)  ;  injunction  against  pub- 
lishing or  circulating  statements  relative 
to  industrial  disputes  by  labor  unions  (M. 
Stcinert  &  Sons  Co.  v.  Tagen,  32  L.R.A. 
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Monroe,  J.,  delivered  the  opinion  of  the 

court : 

Relators  allege  that,  at  tht  instane*  of 
certain  personB,  whom  they  name,  the  judge 
of  the  twenty-eighth  judicial  district  court 
issued  an  injunction  prohibiting  them  and 
the  Jefferson  Voice  Publishing  Company, 
Limited,  from  publishing  the  names  of  said 
persons,  "as  petitioners  for  incorporation 
of  the  village  of  Gretna,  in  the  pariah  of 
Jefferson,  in  the  Jefferson  Voice,  a  news- 
paper published  in  the  parish  of  Jefferson, 
and  from  further  publishing  the  names  of 
said  parties  under  the  beading  of  the  peti- 
tion to  incorporate  the  village  of  Gretna;" 
that  the  publication  thus  referred  to  "was 
made  in  pursuance  of  act  Mo.  156  of  1898, 
and  in  obedience  to  §  11  of  said  act,  and 
that  the  twenty-eighth  judicial  district 
court  was  absolutely  without  power,  juris- 
diction, or  authority  to  issue  said  injunc- 
tion;" .that  relators  did  not  obey  the  in- 
junction, but  made  the  publication  as 
though  it  had  not  been  issued,  and  were 
ruled  to  show  cause  why  they  should  not 
be  punished  for  contempt,  and  after  hear- 
ing, were  sentenced  to  imprisonment  for 
BO  doing;  wherefore,  they  pray  for  writs 
of  certiorari  and  prohibition,  etc. 

Act  136  of  1898,  §§  11  and  12,  provide 
that,  whenever  a  petition  signed  by  two 
thirds  of  the  electors  of  a  village,  setting 
forth  certain  facts,  and  praying  that  the 
village  be  incorporated,  shall  be  presented 
to  the  governor,  and  he  shall  be  satisfied 
in  certain  respects,  and,  among  others,  that 
the  petition  has  been  published  for  three 
weeks,  he  shall  declare  the  village  incor- 
porated, and  appoint  the  officers;  and  it 
appears  that  the  plaintiffs  in  the  injunc- 
tion here  in  question  had  signed  such  a  peti- 
tion, and  that  it  was  in  course  of  publica- 
tion when  they  appealed  to  the  court  to 
prohibit  the  further  publication,  on  the 
ground  that  they  had  affixed  their  signa- 
tures "with  the  understanding  that  tiiere 
would  be  an  election  held  to  elect  the  first 
officials,  and  that  the  governor  would  ap- 
point, as  the  first  officials,  the  persona  re- 
ceiving the  majority  of  votes  for  the  re- 
spective offices,  elected  at  said  election;" 
but  "that,  since  the  movement  to  incorpo- 
rate started,  the  proposition  to  allow  the 
electors  to  take  part  and  vote  at  an  elec- 
tion for  the  first  officials  of  the  proposed 

(N.S.)  1013)  ;  injunction  a<:ainat  false 
statements  as  to  plaintifTs  property  or  busi- 
ness (  Flint  V.  Hutchinson  Smoke  Burner  Co. 
16  L.R.A.  243);  injunction  to  protect  per- 
sonal right  (Chappell  v.  Stewart,  37  L.R.A. 
783,  and  Itzkovitch  v.  Whitaker,  1  L.R.A. 

(N.8.)  1147);  common-lew  rights  of  au- 
thors and  others  in  intellectual  productions 

(Press  Pub.  Co.  v.  Uonroe,  51  L-R^.  353) ; 
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municipality  has  been  entirely  eliminated, 
and  the  parties  in  charge  of  the  petitions 
propose  to  have  the  territory  described  in 
said  annexed  petition  incorporated,  without 
having  an  election  to  elect  the  first  officials, 
which  will  be  tantamount  to  a  recommenda- 
tion to  the  governor  of  this  state  of  the 
parties  whom  the  qualified  electors  desire 
as  their  first  officers,  and  that  the  parties 
in  clinrge  of  said  petitions  intend  to  have 
said  ofHcers  appointed  without  consultation 
or  consent  of  the  voters  of  the  proposed 
municipality.    .    .  . 

"Petitioners  further  allege  that  the  Jef- 
ferson Voice  Publishing  Company,  limited, 
David  Schwartz,  Arthur  E.  Stone,  and 
Charles  F.  Gelbke,  or  either  of  them,  are 
causing  to  be  published  in  the  Jefferson 
Voice,  a  newspaper  published  in  this  par- 
ish, a  petition  for  incorporation  of  the 
proposed  village  of  Gretna,  on  which  said 
petition  there  appear  the  names  of  your 
petitioners;  that,  although  the  parties  who 
solicited  your  petitioners'  signature  to  said 
petition  have  been  duly  notified  that  peti- 
tioners desire  to  withdraw  their  names  from 
said  petition,  and  that  petitioners  are  not 
in  favor  of  incorporation  of  the  said  town 
without  having  a  voice  in  the  selection  of 
the  first  officials,  through  an  election  duly 
held  for  this  purpose,  as  originally  and  gen- 
erally understood,  nevertheless,  the  said 
newspaper  and  the  parties  herein  named 
have  published,  and  continue,  and  will  con- 
tinue, to  publish  petitioners'  names  in  said 
newspaper  as  petitioners  for  incorporation, 
unless  they  are  restrained  from  so  doing." 

Petitioners  prayed  that  an  injunction  is- 
sue, prohibiting  the  further  publication  of 
their  names  "as  petitioners  for  incorpora- 
tion of  the  village  of  Gretna;"  and  the  in- 
junction issued  accordingly. 

The  respondent  Judge,  by  way  of  retnni 
to  the  alternative  writ  issued  from  this 
court,  says  (among  other  things):  "Tfa« 
allegation  in  the  [daintiffs*  petition  that 
the  defendants  were  using  their  names  is 
a  cfnlain  way,  under  a  certain  heading  is 
the  Jefferson  Voice,  .  .  .  without  the 
consent  of  the  petitioners,  and  that  such  dm 
of  their  names  was  an  invasion  of  their 
right  of  privacy,  clearly  entitled  the  plain- 
tiffs to  the  writ  of  injunction,  and  I  le- 
cordingly  issued  the  order." 

The  question  to  be  decided  is  whether, 

riglits  and  remedies  of  author  who  has  part- 
ed with  propertv  right  in  work  (Cleveland 
V.  Martin,  3  L.R.A.(X.S.)  629);  right  of 
action  for  use  of  photograph  or  name  for 
advertising  purposes  (Henry  v.  Cherry,  24 
L.R.A.(N.S.)  991.  and  Foster-Milbum  Co. 
V.  Chinn.  34  LJt.A.(N.S.)  1137). 

G.j.a 
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upoD  the  whole  case  as  thui  presented,  the 
respondent  judge  vaa  vested  with  jurisdic- 
tion to  issue  the  injunction.  The  1st 
Amendment  to  the  Conititution  of  the 
United  States  provides  that  "Congress  shall 
make  no  law  .  .  .  abridging  the  free- 
dom of  speech,  or  of  the  press;"  but  that 
proviflioui  though  pregnant  with  a  prohibi 
tion  directed  to  the  courts,  as  welt  as  to 
the  lawmafcers,  has  never  been  construed 
as  inhibiting  the  issuance  of  injunctions 
to  restrain  publications  in  certain  cases,  and 
the  same  thing  may  be  said  with  regard  to 
umilar  provisions  in  the  Constitutions  of 
the  different  states. 

In  Denis  v.  Lederc,  1  Mart.  (La.)  297, 
5  Am.  Dee.  712,  Judge  Martin,  presiding  in 
the  Superior  court  of  the  territorj  of  Or- 
leans, held  that  the  defendant,  who  had 
been  enjoined  from  publishing  a  private  let- 
ter written  by  the  plaintiff,  and  who  had, 
thereafter,  attached  the  letter  to  the  an- 
swer filed  by  him,  and,  by  an  advertise- 
ment in  a  newspaper,  had  invited  the  public 
to  visit  either  the  clerk's  office  or  his  print- 
ing office  and  read  it,  was  guilty  of  con- 
tempt; and.  In  the  course  of  the  able  and 
exhaustive  opinion  leading  to  that  conclu- 
sion, the  learned  judge  said:  "In  the  Uni- 
ted StateSf  by  an  act  of  Congress,  It  is 
made  penal  to  print  the  mantucript  of  an- 
other, and  the  property  of  the  writer  is 
secured  from  invasion.  1  Laws  U.  S.  118 
[1  Stat,  at  L.  125,  chap.  15].  This  act  is 
expressly  extended  and  declared  to  be  in 
force  and  effect  in  this  territory.  7  Laws 
U.  S.  117  [2  SUt.  at  L.  285,  chap.  38]." 

The  copyright  laws  of  the  United  States 
are  not  therefore  within  the  prohibition  of 
the  Constitution,  and  the  press  is  not  free 
to  publish  matter  protected  by  them. 

In  Ex  parte  Jackson,  66  U.  S.  727,  24  L. 
ed.  877,  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice  Field, 
said:  "Xor  mn  any  regulations  be  enforced 
against  the  transportation  of  printed  mat- 
ter in  the  mail,  which  is  open  to  examina- 
tion, so  as  to  interfere  in  any  manner  with 
the  freedom  of  the  press.  Liberty  of  cir- 
culating is  as  esaential  to  that  freedom  as 
liberty  of  publishing;  indeed,  without  the 
circulation,  the  publication  would  be  of 
little  value." 

But,  after  quoting  from  act  of  March  3, 
1873,  chap.  258,  17  Stat,  at  L.  598,  to  tlic 
effect  that  no  books,  pamphlets,  papers, 
prints,  or  other  publications  of  certain  men- 
tioned kinds  shall  be  carried  in  the  mails, 
the  court  went  on  to  say:  "All  that  Con- 
gress meant  by  this  act  was  that  the  mail 
should  not  be  used  to  transport  lueh  cor- 
rupting publicaticms  and  articles.  .  .  . 
The  same  inhibition  has  been  extended  to 
circulars  concerning  lotteries, — ^institutions 
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which  are  supposed  to  hare  a  demoralizing 
influence  upon  the  people." 

And  it  was  held  that  the  inhibition  last 
referred  to  was  within  the  power  of  Con- 
gr«s. 

In  the  matters  of  Qompers  v.  Buck's  Stove 
&  Range  Co.  221  U.  S.  418,  55  L.  ed.  7»7. 
34  L.R.A.(K.S.)  874,  81  Sup.  Ct.  Rep.  492. 
it  was  held  that  the  continuance  of  a  boy- 
cott may  be  enjoined,  though  spoken  words 
or  written  matter  is  used  as  the  inatrumen- 
talities  by  which  it  Is  made  effective. 

In  Laidlaw  r.  Lear,  30  Ont.  Rep.  26,  it 
was  held  that  "the  publication  of  notes  or 
drafts  of  private  letters  dictated  to  a 
stenographer  in  the  ordinary  course  of  busi- 
ness, and,  by  him,  surreptitiously  taken 
from  the  office  and  given  to  a  third  person 
who  knew  how  they  were  obtained,  will  be 
enjoined,  at  the  instance  of  the  person  who 
dictated  them."  22  Cyc.  900,  note. 

In  Mackenzie  v.  Soden  Mineral  Springs 
Co.  27  Abb.  N.  C.  402,  18  X.  Y.  Supp.  240, 
it  was  held  that  "a  physician  may  enjoin 
the  advertising  of  an  unauthorized  recran- 
mendation  of  a  medicinal  preparation  Under 
his  name,  on  the  grounds  that  such  publi- 
cation is  injurious  to  hfa  professional  repu- 
tation, and  an  infringement  of  his  right  to 
the  use  of  his  name,  and  prejudicial  to 
pubHo  interest."   22  Cyc  900,  note. 

The  Louisiana  Constitution  of  1879  con- 
tained a  provision  very  similar  to  that  con- 
tained In  the  Constitution  of  the  United 
States,  to  wit:  "Art.  3.  No  laws  shall  be 
passed  .  .  .  abridging  the  freedom  of 
speech,  or  of  the  press.  .  .  ."  And,  con- 
struing that  article,  it  was  held  by  this 
court,  in  State  ex  rel.  Liversey  v.  Civil  Diet. 
Judge,  34  La.  Ann.  741,  that  (quoting  from 
the  syllahuB)  "by  our  Bill  of  Rights,  the 
'press'  is  free  from  all  censorship  over  what 
shall  be  published,  and  entirely  exempt  from 
contiul,  in  advance,  as  to  what  shall  ap- 
pear in  print.  Courts  in  this  state  are 
therefore  absolutely  without  authority  to 
rontrol  in  advance,  or  to  restrain  by  in- 
junction, the  liberty  enjoyed  by  the  'press' 
to  publish  what  even  may  be  of  a  libelous 
nature,  the  party  injured  having  his  remedy 
after  the  publication." 

The  question  presented  for  decision  in 
the  ease  thus  cited  was  whether  the  rela- 
tors had  been  properly  condemned  to  im- 
prisonment for  contempt  of  court  for  hav- 
ing violated  an  injunction  prohibiting  them 
from  publishing  certain  "false,  malicious, 
and  libelous  cartoons  and  editorial  para- 
graphs," to  the  alleged  irreparable  injury 
of  the  applicant  for  the  writ.  When,  there- 
fore, the  court  had  decided  that  the  courts 
of  this  state  are  without  authority  to  en- 
join the  publication  of  a  libel,  and,  hence, 
without  authority  to  punish  the  violation 
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of  luch  an  injunction,  it  had  decided  the 
only  questions  that  were  before  it,  and  in 
so  far  SB  the  opinion  and  the  syllabus  go 
beyond  those  quustions  they  are  obiter  dicta. 

The  weight  of  authority  in  England  and 
in  this  country,  no  doubt,  sustains  th^  doc- 
trine applied  by  the  court  to  the  questions 
presented  for  decision.  Whilst,  however,  it 
is  true  that  the  privilege  of  free  publication 
seems  thus  to  be  held  paramount,  to  that 
extent,  to  some  other  rights  and  "bless- 
ings,** to  secure  which  the  government  was 
established,  it  remains,  neverthelos,  that, 
according  to  the  same  weight  of  authority, 
that  privilege  has  its  limitations.  It  doea 
not,  for  instance,  include  the  right  to  pub- 
lish the  letters  or  copyrighted  compositions 
of  another  person,  or  obscene  matter,  or 
lottery  advertisements,  or  notices  in  aid  of 
a  boycott  which  haa  been  enjoined  under 
the  "Sherman  act." 

In  Dalley  v.  Superior  Ct.  112  Oal.  B4,  32 
LJt.A.  273,  63  Am.  St.  Rep.  160,  44  Pac. 
458,  it  was  held  by  the  supreme  court  of 
California  that  "the  production  in  a  theater 
of  a  play  based  upon  the  facts  of  a  criminal 
caae  then  on  trial,  although  it  may  inter- 
fere with  the  administration  of  Justice  and 
deprive  the  accused  of  a  fair  tria],  and  may 
constitute  a  punishable  contempt,  cannot 
be  restrained  by  injunction,  under  Const, 
art.  1,  S  B,  declaring:  'Every  citizen  may 
freely  speak,  write,  and  publish  hia  senti- 
ments on  all  subjects,  being  responsible  for 
the  abuse  of  that  right' " 

In  a  note  append^  to  the  decision  thus 
referred  to  (32  LJtA.  273),  it  is  said 
(among  f>tber  things) ;  "The  court  in  the 
above  case  assumes  that  the  theatrical  rep- 
resentation involved  a  speaking  of  the  'sen- 
timents' of  the  author.  Even  if  this  is  con- 
ceded, it  would  seem  doubtful  if  the  mere 
publication  of  a  false  statement  of  alleged 
fact,  involving  no  comment,  criticism,  or  ex- 
pression of  opinion  could  be  called  a  speak- 
ing of  'sentiments,'  or  come  within  this  con- 
stitutional guaranty." 

The  criticism  thus  quoted  Js  particularly 
applicable  in  the  Instant  case,  since  the 
question  hero  at  issue  arises  not  under  the 
Constitution  of  1879,  which  declared,  merely, 
that  "no  law  shall  be  passed  .  .  . 
abridging  the  freedom  of  speech,  or  of  the 
press,"  but  under  the  present  Constitution, 
which  declares  that:  "Art.  3.  No  law 
shall  ever  be  passed  to  curtail  or  restrain 
the  liberty  of  speech  or  of  the  press;  any 
person  may  speak,  write,  and  publish  his 
sentiments  on  all  subjects,  being  respon- 
■Ible  for  the  abuse  of  that  liberty." 

The  second  clause  of  the  sentence  thus 
quoted  explains  and  modifies  the  first;  for, 
whereas  the  first  refers  to  "the  liberty  of 
speech  and  of.  the  press,"  without  defining 
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"the  liberty"  the  second  explains  its  mean- 
ing in  saying  "any  person  may  speak,  write, 
and  publish  his  sentiments  on  all  subjects," 
etc.,  wliich  saves  the  article  from  conflict 
with  the  laws  of  the  United  States  penaliz- 
ing the  publication  of  the  copyrighted  senti- 
ments of  another,  and,  as  it  appears  to  us, 
excludes  from  iU  toleration  the  case  now 
under  consideration,  since  there  is  no  at- 
tempt, here,  to  restrain  the  relatora  from 
publishing  their  sentiments.  What  they 
were  enjoined  from  doing  was  the  publita- 
tion  of  a  petition  purporting  to  be  signed 
by,  and  which  was,  in  fact,  signed  by,  the 
plaintifTs  in  injunction,  and  puq>orting  to  be 
their  petition,  but  which  was  not  their  pe- 
tition, because,  having  signed  it  under  a 
misapprehension,  they  disowned  and  re- 
pudiated it,  and  no  longer  desired  that  to 
be  done  which  it  was  the  purpose  of  the 
petition  to  accomplish.  And  the  publication 
not '  being  an  exercise  by  relators  of  the 
privilege  of  publishing  their  sentimoiL.,  but 
being  an  unauthorized  use  by  than  of  a 
compoaition  purporting  to  represent  the 
sentiments  of  the  signers,  was,  as  to  the 
use  of  their  names,  under  the  eontrol  of 
the  signers. 

We  therefore  conclude  that  the  respondent 
judge  acted  within  the  limits  of  his  lawful 
authority  in  issuing  the  injunction,  and  in 
calling  relators  to  account  for  disobeying  it 

This  application  is  accordingly  dismissed 
at  relators'  cost. 

Petition  for  rehearing  denied  June  30^ 
1013. 


VERHOXT  SUPKBHE!  COUnT. 

JOSEPH  W.  ROBINSON 

V. 

MASONIC  PROTECTIVB  ASSOCIATION. 
(_  vt  — ,  88  AtL  681.) 

Accident  Insurance  —  felon  —  Injarjr. 

1.  A  felon  caused  by  an  accidental  bniiae 
upon  the  finger  of  the  holder  of  an  accident 
insurance  policy  is  within  the  clause  of  the 
policy  providing  compensation  for  acci- 
dental injury  resulting  from  some  vi<^ent, 

iroto.  —  ZMabUity  under  aoetdent  pelfry 
for  injury  reauUino  <n  felon  or  ab- 
«oes8. 

As  to  previous  diseased  eondition  as  af- 
fecting liability  for  death  or  injury  from 
accident,  see  note  to  Stanton  v.  Travelers' 
Ins.  Co.  34  L.R.A.(N.S.)  44S. 

As  to  liability  on  accident  policy  for 
sickness  or  death  caused  by  blood  poisonins. 
see  note  to  Gary  v.  Preferred  Acci.  Ins.  Co. 
e  L.R^.{N.S.)  926. 

The  decision  in  Robihsoh  t.  Uas05IC 
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axtamal,  and  involuiitary  eanae,  leaving  ex- 
ternal Mid  visible  niarlu  of  a  wound. 
Same  —  date  of  accident  —  conatrnc- 
tion. 

2.  Total  disability  ensuing  within  twenty- 
four  boun  after  an  accident,  although  not 
within  the  calendar  day  upon  which  it  oc- 
curs, is  within  the  operation  of  a  provision 
of  an  accident  insurance  policy  for  indem- 
nity for  an  injury  which  totally  disables 
insured  from  **ths  date  of  tbe  accident." 

(October  13,  1913.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Chittenden  County  Court  made  dur- 
ing the  trial  of  an  action  upon  an  accident 
insurance  policy  which  resulted  in  a  verdict 
for  defendant.  Reversed. 
The  facts  are  stated  in  tbe  opinion. 
Messrs.  Cowles  &  Stearns,  for  plaintiff: 
An  accident  may  happen  from  an  un- 
known cause. 

Schneider  v.  Provident  L.  Ins.  Co.  24  Wis. 
28,  1  Am.  Rep.  157,  7  Am.  Neg.  Cas.  174; 
United  States  Mut.  Acd.  Aaso.  t.  Barry, 
131  U.  S.  100,  33  L.  ed.  60.  9  Sup.  Ct.  Rep. 
755. 

^Vbere  the  effect  is  not  the  natural  and 
probable  consequence  of  the  means  which 
produce  it, — an  effect  which  does  not  ordi- 
narily follow,  and  cannot  be  reasonably  an- 
ticipated from  the  use  of  the  means,  or  an 
effect  which  the  actor  did  not  intend  to 
produce,  and  which  he  cannot  be  charged 
with  a  design  of  producing, — it  is  produced 
by  accidental  means. 

i  Cyo.  249;  Western  Commercial  Trav- 
elers' Abso.  v.  Smith,  40  L.R.A.  653,  29  C. 
C.  A.  223,  66  U.  3.  App.  393,  86  Fed.  401; 
Owens  V.  Travelers'  Ins.  Co,  12  Ins.  L.  J. 
76}  North  American  Life  &  Acci.  Ins.  Co.  v. 
Burroughs,  69  Pa.  43,  8  Am.  Rep.  212; 
Fidelity  &  C.  Co.  ▼.  Morrison,  129  111.  App. 


360;  Freeman  t.  Travelers'  Ins.  Co.  144 
Mass.  673,  12  N.  S.  372;  Schneider  v.  Provi- 
dent L.  ^s.  Co.  supra;  Fidelity  &  C.  0>. 
V.  Johnson,  72  Miss.  333,  30  L.RJ1.  206,  17 
So.  2. 

Evidence  sufficient  ta  satisfy  a  jury  that 
the  accident  or  death  resulted  from  one  of 
the  causes  insured  against  is  sufficient 

Travelers'  Ins.  Co.  v.  Sheppard,  86  Oa. 
751,  12  S.  E.  18;  Urkin  T.  Inter-State  Cas- 
ualty Co.  43  App.  Div.  365,  60  K.  Y.  Supp. 
205;  Preferred  Aeci.  Ins.  Go.  T.  Barker,  36 
C.  C.  A.  250,  98  Fed.  158. 

The  use  of  the  words  "affirmative  proof" 
does  not  mean  that  there  must  be  direct 
and  positive  proof  of  the  accident  or  death. 

Preferred  Acci.  Ins.  Co.  v.  Barker,  supra; 
Konrad  T.  Union  Casiialty  &  S.  Co;  49  La. 
Ann.  636.  21  So.  721. 

And  the  testimony  of  eyewitnesses  as  to 
the  cause  of  the  accident  or  death  is  not 
required. 

Preferred  Aeci.  Ins.  Co.  v.  Barker,  supra; 
Wright  V.  Sun  Mut  Ijis.  Co.  29  U.  C  C.  P. 

221. 

It  is  not  necessary  that  such  evidence  be 
present  immediately  after  the  happening  <Mt 
the  accident. 

1  Cyc.  252;  Thayer  t1  Standard  Life  & 
Acci.  Ins.  Co.  68  N.  H.  677,  41  Atl.  182; 
Pennington  v.  Padflo  Mut.  L.  Ins.  Co.  86 
Iowa,  468,  89  Am.  St.  Rep.  306,  62  K.  W. 
482. 

The  time  between  the  receiving  of  the  In- 
jury and  beginning  of  total  disaUHty  was 
reasonable. 

Ritter  V.  Preferred  Masonic  Mut.  Acd. 
Asso.  186  Pa.  00,  39  Atl.  1117;  Brendon  t. 
Traders  &  Travelers'  Acci.  Co.  84  Aj^i.  DIv. 
530,  82  Y.  Supp.  860;  Hohn  v.  Inter-State 
Casualty  Co.  US  Mich.  79.  72  N.  W.  1105; 
Order  of  United  Commerdal  Travelers  t. 
Barnes,  72  Kan.  203,  80  Pac.  1020,  82  Pac. 


pROTECTrvB  Asso.,  that  a  felon  caused  by 
an  accidental  bruise  is  within  the  clause  of 
an  accident  policy  providing  compensation 
for  accidental  injury  resulting  from  some 
violent,  accidental,  and  involuntary  cause, 
leaving  external  and  visible  marks  of  a 
wound,  appears  to  be  a  pioneer  upon  this 
question,  and  no  other  case  dealing  with  the 
right  to  recover  under  an  accident  policy 
for  an  injury  resulting  in  a  felon  has  been 
disclosed. 

It  has  been  held  that  an  injury  known 
as  "beat  hand,"  which  consists  in  inflam- 
mation and  abscesses,  and  which  is  common 
among  miners  and  results  from  the  jar, 
friction,  or  pressure  to  the  hand  by  using 
a  pick,  is  not  caused  by  an  accidput  with- 
in the  meaning  of  §  1  of  t)ie  workman's 
compensation  act  1807.  !MarHhalI  v.  Kast 
Holvwcll  Coal  Co.  93  L.  T.  N.  S.  360,  2] 
Times  L.  R.  404. 

And  it  has  been  held  that  "beat  knee," 
which  consists  in  InflammatiiHi  and  ab- 
47  L.R.A.{N.S.) 


scesses  on  tbe  knee,  resulting  from  a  miner's 
continuous  kneeling,  is  not  caused  by  an 
accident  within  the  meaning  of  the  same 
section.  Gorley  v.  Backworth  Collieries, 
03  I*  T.  N.  S.  360,  21  Times  L.  R.  494. 

In  McCarthy  Travelers'  Ins.  Go.  8 
Biss.  362,  Fed.  Cas.  No.  8.682.  where  an  ac- 
cident policy  provided  that  an  injury,  in 
order  to  render  the  insurer  liable,  must  be 
the  proximate  and  sole  cause  of  death,'  it 
was  held  that,  if  death  occurred  because  of 
inflammation,  abscesses,  and  a  diseased  con- 
dition of  the  insured's  lungs,  and  these  fol- 
lowed an  injury  rupturing  the  blood  ves- 
sels of  the  luiigs,  as  its  necessary  conse- 
quence, the  injury  was  the  proximate  cause 
of  the  insured's  death;  but  that  If  an  in- 
dependent disease  supervened,  or  if  the  in- 
jury merely  brought  into  activity  a  slum- 
bering disease,  and  death  was  caused  wholly 
or  in  part  by  such  disease,  the  injury  was 
not  the  sole  and  proximate  cause  of  death. 

J.  T.W 
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1090,  7  Ann.  Cas.  809;  Baumistcr  Conti- ■ 
nental  Casualty  Co.  124  Mo.  App.  38,  101 
S.  W.  152;  Famer  t.  Mansacltuaetts  Mut. 
Acci.  Asso.  219  Pa.  71,  123  Am.  St.  Rep. 
621.  67  Atl.  927. 
The  felon  was  not  a  sickneaa. 
Farner  v.  Mansacbusetts  Mut.  Acci.  Asso. 
219  Pa.  71.  123  Am.  St.  Rep.  621,  67  Atl. 
927;  Aoci.  Ins.  Co.  t.  Young,  20  Can.  S.  C. 
280;  Miner  v.  Travelers'  Ins.  Co.  3  Ohio 
S.  A  C.  P.  Dec.  289,  2  Ohio  N.  P.  103;  Trav- 
elers' Ins.  Co.  V.  Murray,  16  Colo.  296,  25 
Am.  St  Rep.  2G7,  26  Pac.  774;  Fitton  v. 
Accidental  Death  Ins.  Co.  17  C.  B.  N.  S. 
122.  34  L.  J.  0.  P.  N.  6.  28:  Martin  v.  Equi- 
table Acci.  Asso.  61  Hun,  407, 16  X.  Y.  Bupp 
27B. 

Messrs.  Rafus  E.  Brown  and  Sbemuui 
R.  Hoalton,  for  defendant: 

Plaintiff  ii  not  entitled  to  recover  under 
clause  "B"  of  the  policy,  because  the  in- 
jury did  not  leave  external  and  visible 
marks  of  a  wound,  fracture,  or  dislocation 
upon  his  body. 

Wehle  v.  United  States  Mut.  Acci.  Asso. 
11  Misc.  36,  31  N.  Y.  Supp.  805;  Thayer  v. 
SUndard  Life  &  Acci.  Ins.  Co.  68  N.  II. 
677,  41  Atl.  182;  Root  v.  London  Guarantee 
t  Acci.  Co.  180  N.  Y.  527,  72  N.  E.  1150; 
Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.  32  Wash. 
132,  63  L.R.A.  425,  98  Am.  St.  Rep.  846,  72 
Pac.  1028;  Union  Casualty  &,  Surety  Co.  v. 
Mondy,  18  Colo.  App.  395,  71  Pac.  677  j 
United  States  Casualty  Co.  v.  Hanson,  20 
Colo.  App.  399,  79  Pac.  176. 

The  external  marks  must  be  of  wounds, 
fractures,  or  dislocation. 

Montgomery  v.  Lansing  City  Electric  R. 
Co.  103  Mich.  46,  29  L.RA.  2S7,  61  N.  W. 
543;  Shadock  v.  Alpine  PI.  Road  Co.  79 
Mich.  7,  44  N.  W.  158;  Moriarty  v.  Brooks, 
6  Car.  &  P.  68.>;  Thompson  v.  Loyal  Pro- 
tective Asso.  167  Jlich.  31.  132  N.  W.  554. 

The  plaintiff  is  not  entitled  to  recover 
under  clause  "B"  of  the  policy,  because  his 
total  disability  did  not  commence  at  the 
date  of  the  acoident. 

Pepper  v.  Order  of  United  Commercial 
Travelers,  113  Ky.  918,  69  S.  W.  956;  Wil- 
liams V.  Preferred  Mut.  Arei.  Asso.  91  Ga. 
698,  17  S.  E.  982;  Preferred  Masonic  Mut. 
Acci.  As'io.  V.  Jones,  60  111.  App.  106;  Mer- 
rill V.  Trav.-liTfl'  Ins.  Co.  91  Wis.  329,  64 
N.  W.  1039;  Ritter  v.  Preferred  Masonic 
Mut.  Acci.  Apho.  185  Pa.  90.  39  Atl.  1117; 
Ilohn  V.  Inter-Slate  Casualty  Co.  115  Mich. 
79,  72  N.  W.  1105. 

Watson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  cannot  recover  under  clause 
B  of  the  policy,  unless  the  felon  on  his 
flnfier  was  due  to  an  accidental  injury  re- 
sulting from  some  violcot,  external,  and 
47  L.R.A.(X.S.) 


involuntary  cause,  leaving  external  and  via- 
ible  marks  of  a  wound  upon  the  finger, 
which  totally  disabled  him  from  the  date 
of  the  accident.  He  could  not  tell  when, 
nor  that  he  received  an  injury  to  the  finger 
upon  which  the  felon  appeared.  But  there 
was  evidence  tending  to  show  that  on  July 
7,  1911,  he  was  working  as  road  commis- 
sioner with  men  and  teams  drawing  gravel 
and  replacing  fallen  atones  in  the  abutment 
of  a  bridge,  and  that  after  dinner  of  that 
day  he  helped  his  men  in  replacing  such 
stones,  using  an  iron  crowbar.  lie  did  no 
manual  labor  after  thus  helping  to  replace 
the  stones,  up  to  the  time  in  the  forenoon 
of  the  next  day,  when,  according  to  the 
tendency  of  the  evidence,  his  finger  began 
to  swell  and  became  painful.  The  physi- 
cian who  examined  the  plaintiff's  finger  in 
the  afternoon  of  the  latter  day  did  not 
notice  any  abrasion  of  the  skin.  The  finger 
was  badly  swollen,  inflamed,  and  reddened. 
It  grew  worse  steadily,  and  a  frog  felon 
of  the  mo*t  severe  kind  developed. 

We  think  the  evidence  fairly  and  reason- 
ably tended  to  show  that  the  felon  resulted 
from,  and  was  the  natural  consequence  of, 
a  bruise  of  the  finger  within  less  than 
twenty-four  hours  from  the  time  of  the  in- 
jury, without  any  intervening  cause.  That 
it  was  an  accidental  injury,  if  such  a  bruise 
was  received  by  the  plaintiff,  no  question 
is  made. 

Did  the  felon  constitute  an  external  and 
visible  mark  of  wound,  within  the  meaning 
of  clause  B  of  the  policy!  The  word 
"woiuid"  is  defined  in  Bouvier*s  Law  Dic- 
tionary as  follows:  "Any  lesion  of  the 
body.  In  this  it  differs  from  the  mean- 
ing of  the  word  when  used  in  surgery.  The 
latter  only  refers  to  a  solution  of  conti- 
nuity; while  the  former  comprises  not  only 
these,  but  also  every  other  kind  of  acci- 
dent, such  as  bruises,  contusions,  fractures, 
dislocations,  and  the  like."  The  definition 
given  by  Rapalje  and  Lawrence  in  their 
Law  Dictionary  is  exactly  to  the  same  ef- 
fect, making  the  same  distinction.  And  in 
Stewart's  IjCgal  Medicine,  a  book  published 
in  1910,  §  100,  the  same  distinction  between 
the  surgical  and  the  legal  definitions  is  no- 
ticed. In  Thompson  v.  Loyal  Protective 
Asso.  167  Mich.  31,  132  N.  W.  554,  the  in- 
surance certificate  was  issued  upon  an  ap- 
plication for  membership,  wherein  it  was 
agreed  that  there  could  be  no  claim  for 
indemnity  "for  any  disability  where  there 
shall  be  no  external  or  visible  sign  or  symp- 
tom of  disease  or  bodily  injury;"  and  bod- 
ily injury  was  defined  to  include  "only  the 
result  of  external,  Wolent,  and  accidental 
means,  leaving  on  the  body  marks  of  con- 
tusion or  wounds  visible  to  the  naked  ^ye." 
The  insured  was  a  ''boiler  house  foreman," 
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and  the  evidence  showed  that  the  claimed 
injury  was  received  by  him  while  working 
inside  a  boiler,  cleaning  it;  that  on  getting 
liome  he  went  immediately  to  bed,  and  on 
his  right  aide,  between  the  hip  and  the 
back,  there  was  a  red,  inSamed  mark,  about 
half  the  size  of  his  wife's  bund;  that  the 
itcxt  day  he  was  suffering  much  pain,  and 
on  examiDiiL.un  the  physician  found  a  dis- 
uoloration  of  the  skin,  swelling,  and  red- 
ness over  the  right  kidney  and  hip.  The 
physician  testified  that  this  injury  cauHcd 
the  iusurcd's  death,  which  occurred  five  days 
later,  and  that  the  death  was  wholly  due 
to  the  external  injury.  It  was  claimed  that 
the  cliarge,  shown  in  tbe  third  paragraph, 
was  erroneous,  wherein  the  court  said: 
"The  mark  visible  to  tlie  eye  on  the  body, 
ffqiiired  by  tbe  policy,  need  not  be  a  bruise, 
contusion,  laceration,  or  broken  limb,  but 
may  be  any  visible  ipdication  of  an  inter- 
nal injury,  which  may  appear  within  a  rea- 
sonable time  after  the  injury  ia  received, 
such,  for  instance,  as  discoloration  of  the 
part  of  the  body  affected."  The  court  said 
this  part  of  the  charge  must  be  read  in 
connection  with  the  sentence  immediately 
following  it:  "In  legal  medicine  the  word 
'wounds'  means  injuries  of  every  description 
that  affect  either  the  bard  or  soft  parts 
of  the  body,  and  comprehends  bruises,  con- 
tusions, fractures,  luxations,  etc.  In  law 
the  word  means  any  lesion  of  the  body." 
Thereon  the  court  of  last  resort  further 
said  the  jury  had  been  charged  explicitly, 
in  substance,  that  it  must  appear  that  the 
death  was  caused,  exclusively  of  other 
causes,  "by  a  bodily  injury  sustained 
through  external  violence  and  accidental 
means,  leaving  upon  the  body  marks  of 
contusion,  or  wounds,  visible  to  the  naked 
eye.  The  third  paragraph  excepted  to  ex- 
plains and  defines  to  the  jury  the  meaning 
of  the  term  'visible  mark'  and  the  word 
'wounds'  as  used  in  tbe  insurance  contract," 
and  there  was  no  error  in  such  instruction. 

We  are  of  the  opinion  that  the  word 
"wounds,"  as  used  in  clause  B  of  tbe  policy 
upon  which  the  action  before  us  is  based, 
should  be  given  the  so-called  legal,  rather 
than  the  surgical,  construction,  and  that 
it  includes  tbe  bruise  of  the  plaintiff's  fin- 
ger, if  any  there  was,  of  which  the  felon 
was  the  direct  and  natural  consequence,  and 
that  in  such  circumstances  the  felon  con- 
stituted "external  and  visible  marks"  of 
the  wound  left  upon  the  plaintiff's  boily 
by  the  accidental  injury,  within  the  mean- 
ing of  that  clause  of  the  policy. 

The  claim  that  no  recovery  can  be  had 
under  clause  B,  because  the  plaintiff's  in- 
jury did  not  "totally  disable  him  from  tiie 
date  of  the  accident,"  must  also  be  deter- 
mined i^inst  the  defendant  on  tbe  tend- 
47  L.RJl.(N£.) 


ency  of  the  evidence  and  the  construction 
of  the  contract.  As  already  seen,  the  evi- 
dence tended  to  show  that  the  felon  ap- 
peared within  l^s  than  twenty-four  boura 
from  tlie  time  of  the  injury.  It  further 
tended  to  show  that  total  disability  resulted 
from  the  time  of  its  appearance.  The  ques- 
tion then  is.  Was  such  disability,  within 
less  than  twenty-four  hours  after  the  time 
of  the  accident,  though  on  the  next  cal- 
endar day  "from  the  date  of  tbe  accident," 
within  the  meaning  of  that  clause  of  the 
policy?  A  construction  making  the  words, 
"from  the  date  of  the  accident,"  mean  from 
the  calendar  day  on  which  tbe  accident  oc- 
curred, would  be  so  unreasonable  in  some 
cases  as  to  render  it  almost  certain  that 
such  a  construction  was  not  contemplated 
by  the  parties  to  the  contract.  For  in- 
stance, the  insured  might  meet  with  acci- 
dental injuries  between  U  and  12  o'clock 
at  night,  it  being  within  the  last  hour  of 
the  calendar  day,  and  yet,  if  that  is  the 
date  contemplated  by  the  policy,  the  total 
disability  of  the  insured  must  begin  within 
the  same  hour,  and  perhaps  instantly,  in 
order  to  entitle  him  to  the  benefits  provided 
by  clause  B.  Assuming  that  this  provision 
was  inserted  in  the  contract  by  tbe  insurer 
with  intentions  reasonable  and  just  toward 
the  insured,  we  think  the  words,  "date  of 
the  accident/'  as  used  in  that  clause,  were 
intended  to  mean  total  disability  from  tbe 
day  of  tbe  accident,  reckoned  from  the  time 
of  tbe  accident;  that  is,  within  twenty-four 
hours  thereafter. 
Judgment  reversed  and  cause  remanded. 


WASHINGTON    SUPREME!  COCRT. 
(Department  No.  2.) 

GRAND    COURT    OP  WASHINGTON. 
FORESTERS    OF    AMERICA,  ei 
Respts., 

V. 

CHARLES  A.  HODEL  et  al.,  Appta. 

(74  Wash.  314,  133  Pac.  438.) 

Benevolent  societies  —  power  of  lodge 
to  secede. 

The  majority  of  a  subordinate  lodge  of 

a  benevolent  society  cannot  authorize  a 
secession  of  the  lodge  from  tbe  parent 
organization,  and  take  with  them  the  prop- 
erty of  the  order,  if  the  general  laws  of 
tbe  order  provide  that  all  property  and 
funds  of  a  lodge  shall  be  held  exclusively 
as  a  trust  fund  for  carrying  on  the  frater- 

Note.-~  Right  to  property  of  local 
branch  of  benefit  BocMy  in  event  of 
aecewlon  or  attempted  secession. 

The  note  is  conflnrd  to  the  right  of  local 
benefit  insurance  loeieties  to  accoda  from 
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nal  and  benevolent  features  of  the  order, 
and  shall  not  be  expended  for  any  other 
purpose,  and  that  no  part  of  the  prop- 
erty shall  ever  be  divided  among  the  mem- 
bers, and  if  any  lodge,  for  any  reason,  shall 
cease  to  exist,  all  its  property  shall  im- 
mediately and  ipao  f(i(ito  revert  to  the 
superior  lodge. 

(July  12,  1918.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs*  favor  in  an  action  brought  to 
recover  possession  of  property  of  a  local 
lodge  of  the  plaintiff  order  which  had  been 
carried  away  by  defendants  at  the  time  of 
an  attempted  secession  from  the  parent  or- 
ganization. AfSrmed. 
The  facts  are  stated  in  the  opinion. 

the  parent  organization  and  divert  the 
aociefy's  property. 

As  to  right,  upon  dissolution  of  benefit 
association  or  local  branch  thereof,  to  funds 
voluntarily  accumulated  by  the  branch,  to 
be  expended  solely  for  the  benefit  of  its 
members,  see  note  to  State  Council  v. 
Emeiy,  15  L.R.A.(N.S.)  336. 

As  to  disposition  of  real  estate  upon  dis- 
solution of  a  corporation  created  for  benevo- 
lent or  social  purposes,  see  note  to  McAI- 
hany  V.Murray,  35  L.R^.(N.B.)  895. 

Ri|^ts  as  between  secedins  majority  and 
loyal  minority  of  subordinate  body. 

The  authorities  an  agreed  that  a  major- 
ity of  the  monbers  of  a  subordinate'  branch 
of  a  benefit  association  cannot,  against  the 
will  of  the  minority,  secede  from  the  parent 
organization,  and  take  with  them  the  prop- 
erty ,of  the  subordinate  branch. 

Thus,  it  has  been  held  that  where  a  bene- 
fit association  is  an  integral  part  of  a 
larger  body  having  specified  objects,  a  ma- 

('onty  of  the  members  of  the  subordinate 
odge  cannot,  against  the  will  of  the  minor- 
ity, who  remain  loyal  and  constitute  a  suffi- 
cient number  to  continue  the  subordinate 
branch,  secede  from  the  parent  organization, 
and  divert  the  property  of  the  subordinate 
branch  to  another  society.  Ahlendorf  v. 
Barkous,  20  Ind.  App.  657,  50  N.  E.  887 
(where  it  was  provided  that  the  property 
of  the  subordinate  lodge  was  a  trust  fund 
which  could  not  be  diverted  from  the  parent 
organization) ;  McFadden  v.  Murphy,  149 
Mass.  341,  21  N.  E.  868  (where  minority 
were  recc^nized  by  parent  organization  as 
constituting  old  lodge)  ;  Altmann  v.  Benz, 
27  N.  J.  Eq.  331  (where  majority  formed 
new  society  of  same  name  as  old,  and  mi- 
nority were  recognized  by  parent  organiza- 
tion as  continuing  old  society) ;  Sliubert 
Lodge,  No.  118,  K.  P.  V.  Slmbert  Krankon 
Intersturzen  Verein,  56  N.  J.  Eq.  78,  38 
Atl.  347  (where  parent  organization  recog- 
nized minority  as  continuing  society) ;  Gor- 
man V.  O'Connor,  355  Pa,  239,  28  Atl.  379; 
Kayley  v.  McCourt,  236  Pa.  304,  63  AtL 
47L.RJl.(N.S.) 


Mr.  J.  D.  Baner  for  appellants. 

Messrs.  George  H.  RnmmeBfl  and  J. 
Henry  Denning,  Ua  respntdents: 

The  attempted  secessitm  on  the  part  of 
the  members  amounted  in  law  to  nothing 
more  than  a  voluntary  withdrawal  from  the 
society,  and  upon  such  withdraw^  they  each 
forfeited  all  Uieir  rights  in  the  lodge  prop- 
erty, and  those  remaining  faithful  are  en- 
titled to  hold  all  the  property  of  the  lodge. 

1  Beach,  Priv.  Corp.  g  99;  Brown  t.  Hoq- 
roe,  80  Ky.  443;  Gaff  Greer,  88  Ind.  122, 
46  Am.  Rep.  449;  Altmann  t.  Benz,  27  N.J. 
Eq.  331;  Holt  v.  Downs,  58  N.  H.  170;  Is- 
ham  V.  First  Presby.  Church,  63  How.  Pr. 
465;  Den  ex  dem.  Day  v.  Bolton,  12  N.  J.  L. 
206;  2  Beach,  Priv.  Corp.  DOS;  Watson  t. 
Jones,  13  Wall.  679,  20  L.  ed.  660;  Smith 
T.  Pedigo.  146  Ind.  361,  19  LJLA.  433.  82 

830;  Minor  v.  St.  John's  Unim  Ozand 
Lodge,  F.  A.  A.  Y.  "M.  —  Tex.  CIt.  App.  — , 
130  S.  W.  893. 

And  tiie  same  result  was  reached  in 
Freundschaft  Lodge  Ko.  72  D.  0.  H.  v. 
Alchenburger,  235  111.  438,  85  N.  E.  653, 
affirming  138  111.  App.  204,  and  Union 
Benev.  Soc.  v.  Martin,  113  Ky.  25,  67  S.  W. 
38,  where  the  laws  of  the  order  stipulated 
that  the  majority  could  not  dissolve  the 
society  so  long  as  a  minimum  number  re- 
mained loyal. 

And  in  Sabourin  v.  Lippe,  195  Mass.  470, 
81  N.  E.  282,  where  the  laws  of  the  parent 
association  provide  that  fifteen  or  more 
members  might  "be  recognized  by  the  execu- 
tive council  of  the  Grand  Court  as  the 
same  court  to  which  they  formerly  belonged, 
under  a  new  dispensation  bearing  the  same 
number,"  and  another  provision  sUpnlated 
that  fifteen  members  were  required  to  con- 
stitute a  court,  and  that  if  this  nomber 
remained  constantly  loyal  to  the  order, 
they  sliould  be  recognized  as  still  constitut- 
ing a  court,  and  a  formal  dispensation  to 
that  effect  should  be  issued,  it  waa  held  that 
the  existence  of  the  original  subordinate 
court  was  continued  after  the  issuance  of  s 
dispensation  to  a  minority,  who  had  refused 
to  secede,  where  it  recognized  these  members 
as  constituting  a  court  of  the  same  name, 
and  as  retaining  the  charter  and  all  author- 
ity conveyed  by  it,  and  provided  that  all 
authority  conveyed  to  the  expelled  membeis 
by  any  dispensation  was  abrogated  and  can- 
celed. 

But  on  a  subsequent  appeal  of  Union 
Benev.  Soc.  v.  Martin,  25  Ky.  L.  Rep.  1039. 
76  S.  W.  1098,  it  was  held  that  the  minority 
members  were  not  entitled  to  the  funds  of 
the  society,  unless  they,  in  good  faith,  organ- 
ized and  operated  the  society  and  carried 
out  the  purposes  of  the  orninizatioa,  and 
whether  th^  did  this  was  held  to  have  been 
properly  submitted  to  the  jniry. 

And  it  was  held  that  if  the  resolotioB  to 
withdraw  is  passed  without  dissent,  a  ni- 
nority  cannot  subsequently  be  held  to  be  the 
society  and  entitled  to  the  property.  Ibid. 

The  rule  that  a  majurity'Of  a  subordinate 
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L.ILA.  889,  44  K.  E.  363;  Hackney  v.  Vaw- 
ter,  80  Kan.  615,  18  Foe.  704;  Nance  t. 
Busby,  91  Tenn.  803,  16  LJIA.  803, 18  S.  W. 
874;  Union  Beaev.  Soc.  No.  8  Mutin,  113 
Ey.  25.  67  S.  W.  38;  Wheeloek  t.  First 
Presby.  Churcb,  119  Cal.  485,  61  Pae.  844; 
Hale  V.  Everett,  53  K.  H.  9, 16  Am.  Rep.  82; 
Farraria  t.  VasconMllos,  31  111.  25;  Qor- 
man  v.  O'Connor,  155  Pa.  239,  26  Ail.  379; 
Duke  r.  Fuller,  9  N.  H.  636,  32  Am.  Dec. 
392;  Grand  Lodge  K.  P.  y.  Oermania  Lodge, 
56  N.  J.  Eq.  63,  38  AtL  341;  Schubert  Lodge 
No.  118,  K.  P.  T.  Schubert  Kranken  Unter- 
sturzen  Verein,  66  N.  J.  Eq.  78,  S8  Atl.  347 ; 
Summer  Lodge,  No.  180,  I.  O.  O.  F.  t.  Odd 
FelloWB  Home,  77  N.  J.  Eq.  388,  77  Atl.  36; 
Nichols  T.  Bardwell  Lodge,  No.  170,  I.  O. 
O.  F.  105  Ky.  168,  48  S.  W.  426. 


Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

The  Foresten  of  America  is  a  voluntary 
benevolent  and  social  association,  having 
courts  or  lodges  throughout  the  United 
States.  The  highest  court  in  authority  is 
called  the  Supreme  Court,  which  "is  the 
source  of  all  true  and  legitimate  power  and 
authority  in  the  Foresters  of  America, 
wheresoever  established."  Next  In  order  are 
the  Qraud  Courts,  which  possess  certain  de- 
fined powers  granted  them  by  the  Supreme 
Court.  Iiastly  come  the  subordinate  courts 
which  receive  their  ebartert  from  tiie  Ormnd 
Court.  The  order  is  governed  by  a  written 
constitution  and  laws  enacted  thereunder, 
which  provide  minutely  for  the  collection 
of  the  revenues  of  the  order  and  the  pur- 
poses for  which  it  may  be  expended;  8  HO 


lodge  cannot  secede  from  the  parent  organ- 
ization, and  take  the  subordinate  soeiety'e 
property  against  the  will  of  the  minority, 
IS  not  altffed  by  the  fact  that  the  parent 
association  unites  with  another  association, 
where  the  parent-organization  reserves  the 
management  of  its  internal  affairs.  Polish 
Falcons'  Gymnastic  k  Literary  Asso.  v. 
Kubiak,  238  Fa.  464,  88  Atl.  296. 

But  in  Pierson  v.  Gardner,  81  K.  J.  Eq. 
£05,  86  Atl.  442,  where  the  parent  organisa* 
tion  and  the  subordinate  body  had  originally 
been  unincorporated,  it  was  held  tlut  the 
unauthorized  incorporation  of  the  parent 
body  in  uiother  state  than  that  in  which 
the  subordinate  body  was  located  material- 
ly changed  the  relations  between  the  two 
bodies,  and  that,  the  purposes  for  which  the 
members  of  the  subordinate  lodge  had  been 
originally  organized  having  failed,  the  funds 
of  the  society  should  be  distributed  so  that 
«ach  membca'  should  receive  a  pro  rata 
•bare.  The  controversy  in  this  ease  arose 
between  members  who  associated  themselves 
with  the  parent  body  after  its  incorporation 
and  other  members  who  had  voted  to  sever 
the  connection  of  the  subordinate  lodge  with 
the  parent  body. 

In  Kern  v.  Arbelter  Untarstuetzungs  Ver- 
ein. 139  Mich.  233,  102  N.  W.  746,  where  a 
statute  under  which  a  subordinate  lodge  was 
incorporated  provided  tliat  its  object  was 
to  assist  distressed  members  and  perform 
other  benevolent  ofUcea,  and  conferred  upon 
it  the  power  of  making  laws  which  were  not 
in  connict  with  those  of  the  United  States  or. 
-tiie  states,  and  the  cwistitution  of  the  su- 
perior body,  which  was  binding  upon  the 
local  lodge,  provided  for  the  payment  of 
certifieatM  issued  to  members  by  a  col- 
lection made  from  the  several  local  lodges, 
it  was  held  that  an  attranpt,  by  much  less 
then  the  majority  of  the  membership  of  the 
local  lodge,  to  secede  and  assume  the  care 
of  all  the  claims  of  its  membership,  was  in- 
valid, since  it  violated  the  provisions  of  the 
state  and  Federal  Constitutions  prohibiting 
the  impairment  of  the  obligation  of  oob- 
tracts. 

In  Biais  v.  Brazeau,  26  R.  I.  417,  66  Atl. 
47  L.RJL(NJ3.)  69 


186,  the  benefit  association  involved  was  ap- 
parently a  member  of  a  parent  organiza- 
tion, but  so  point  is  made  of  this  fact;  and 
where  it  appeared  that  a  majority  ftf  the 
society  voted  to  pa^  no  more  dues  in  order 
to  put  the  society  in  an  insolvent  condition 
and  then  force  a  sale  of  its  property,  and 
subsequently  voted  to  sell  the  property  and 
appointed  a  committee  who  advertised  it 
for  sale  on  sealed  bids,  and,  no  bids  being 
received,  it  was  voted  to  sell  to  a  syndicate 
composed  of  a  majority  of  the  members,  who 
had  banded  togeuier  to  purchase  the  prop- 
er^, it  was  held,  on  a  bill  brought  by  tne 
minority,  that  a  sale  for  a  sum  below  the 
real  value  of  the  property  should  be  set 
aside,  since  it  worked  a  fraud  on  the  mi- 
nority members. 

It  has  been  held  that  the  action  of  mem- 
bers of  a  lodge  as  individuals,  and  not  as 
a  lodge,  is  ineffectual  to  effect  a  withdrawal 
from  the  superior  organization.  Circus  v. 
Independent  Order,  A.  L  6S  App.  Dlv.  634, 
87  N.  Y.  Supp.  342. 

And  in  Sabourin  v.  Lcppe,  196  Mass.  470, 
81  N.  E.  282,  it  was  held  that  where  the 
constitution  and  by-laws  of  an  order  pro- 
vided that  in  no  event  could  a  subordinate 
court  withdraw  from  the  parent  ■society, 
except  for  causes  provided  w  certain  arti- 
cles, an  attempt  by  a  subordinate  body  to 
withdraw  for  a  reason  not  moitioned  in 
such  articles  was  invalid. 

In  Chamberlain  v.  Lincoln,  129  Mass.  70, 
the  right  of  the  minority  to  recover,  in  an 
action  for  that  purpose,  the  property  from 
the  majority  faction,  which  nad  voted  to 
sever  its  connection  with  tiie  grand  lodge, 
was  denied  on  the  ground  that  it  had  not 
exhausted  its  remedies  within  the  order. 

Rights  as  between  memben  of  subordinate 
lodge  and  parent  organisation. 

It  is  held  that  wiiere  the  funds  of  a  sub- 
ordinate lodge,  which  is  part  of  a  parent 
organization,  are  contributed  tux  speeifled 
purposes,  and  the  subordinate  looge  t^- 
ligatea  itself,  upon  disbanding,  to  aellTer 
its  property  to  the  parent  or^mlsatioii,  its 
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of  the  geneiml  laws  relating  thereto  nad- 
ing  as  follows!  "All  property  and  funds  of  a 
eonrt  and  their  increment  shall  be  held  ex- 
clusively as  a  trust  fund  for  carrying  on  the 
fraternal  and  beneficial  features  of  the  or- 
der, and  shall  not  be  expended  for  any 
other  than  those  purposes,  and  the  pigment 
of  the  neoessaty  expenses  of  a  subordinate 
court  and  the  order.  The  funds  may  be  in- 
vested fmn  time  to  time,  but  such  invest- 
ment shall  be  made  only  in  the  stock  of  hall 
associations  for  Uie  order,  which  associa- 
tions  shall  be  owned  exclusively  by  the  mem> 
bers  of  the  order;  bonds  of  the  United 
States,  state  of  Washington,  building  and 
loan  societies  under  the  control  of  the  state 
building  and  loan  commissionerB,  or  de- 
posited in  Bavinga  banks,  under  the  control 
of  the  state  bank  commissioncre,  or  loaned 
on  unencumbered  real  estate.  Neither  the 
whole  nor  any  part  of  the  court  property  or 
money  shall  ever  be  divided  among  the 

assets  constitute  a  trust  fund,  and  that,  up- 
on the  subordinate  society's  seceding  and 
Appropriating  the  property,  the  parent  or- 
ganization may  maintain  an  action  to  recov- 
er tJie  property.  Die  Grosa-Loge  Des  Ordena 
(ier  Hermanns-Soehne  v.  Wolfer,  42  Colo. 
:m,  04  Pac.  329:  Koemer  Lodge  Ko.  6,  K. 
P.  V.  Grand  Lodf;e,  K.  P.  146  Ind.  639,  45 
N.  E.  1103;  State  Council  O.  U.  A.  M.  v. 
Sharp.  38  N.  J.  Eq.  24;  Grand  Lodge,  K.  P. 
V.  Germania  Lodge,  S6  N.  J.  £q.  63,  3S 
AU.  341. 

And  this  is  true  where,  by  the  attempted 
withdrawal,  the  membership  of  the  subor- 
dinate lodge  is  reduced  to  less  than  the 
number  required  to  form  a  lodge.  Ahlen- 
dorf  V.  Barkous,  20  Ind.  App.  6S7.  50  N.  E. 
887. 

And  it  has  also  been  held  to  be  true 
though  the  mrmbers  of  the  subordinate 
lodge,  by  unanimous  consent,  undertook 
to  dissolve  and  divert  the  funds.  Grnss 
T'Oge  der  Harugari  v.  Brausch.  256  111. 
185,  99  N.  E.  908,  revprsing  167  III.  App. 
13. 

In  Koemer  Lodge  No.  6  K.  P.  v.  Grand 
Lodge.  K.  P.  148  Ind.  639,  46  N.  B.  1108, 
where  the  constitution  prohibited  a  sub- 
ordinate lodge  dissolving  or  surrendering 
its  charter  as  long  as  nine  members  re- 
mained willing  to  sustain  the  lod^e,  and 
sixty  members  present  at  a  meeting  of  a 
lodge  composed  of  one  hundred  and  sixty 
members  adopted  a  resolution  to  separate 
the  subordinate  lodge  from  connection  with 
the  grand  lodge,  it  was  held  that  their  act 
did  not  ipso  facto  effect  a  dissolution  of 
the  subordinate  lodge,  and  that,  in  an  action 
by  the  grand  lodge  to  recover  possession  of 
money  and  property  on  the  ground  that  the 
subordinate  lodge  had  voluntarily  surren- 
dered its  charter,  evidence  was  admissible 
that  eleven  members  who  were  not  present 
at  the  meeting  adopting  the  resolution  of 
withdrawal,  at  the  next  meeting,  formally 
protested  against  the  action. 
47  L.RJL{N.S.) 


members,  and  no  gift  thereof  shall  ever  be 
made,  ttcept  from  tba  benevolent  fund,  and 
in  aooordance  with  the  laws  of  the  ordn. 
Eunds  of  the  oonrt  shall  never  be  loaned  to 
any  of  its  members.  In  ease  a  oourt^  from 
any  cause  shall  cease  to  exist,  or  be  sus- 
pended or  dissolved,  or  have  its  charter  or 
dispensation  revoked,  or  be  surrendered,  all 
the  funds  and  {voperty  of  the  courts  of 
whataoever  kind  shall  immediately  and  ipso 
/oefo  revert  to  the  Grand  Court  of  the  state 
of  Washington,  and  shall  be  immediately 
surmidered  and  delivered  up  to  the  Grand 
Court  officers  or  agents  authorized  to  re- 
ceive the  same." 

The  order  has  a  subordinate  court  at  the 
city  of  Seattle,  known  as  Court  Enterprise 
Ko.  3,  which  is  within  the  territorial  juris- 
diction of  the  Grand  Court  of  Washington. 
On  August  18,  1911,  at  a  r^iilar  meeting  of 
the  subordinate  court,  a  resolution  was  in- 
troduced to  the  effect  that  the  local  court 

In  Liberty  Bell  Lodge's  Petition,  231  Pa. 
112,  80  Atl.  532,  where  it  appeared  that 
prior  to  the  incorporation  of  a  benefit  so- 
ciety, it  had  existed  as  an  unincorporatt^ 
society  for  a  period  of  several  years,  subject 
to  the  laws,  rules,  and  r^ulations  of  a  par- 
ent organization,  and  that  after  its  in- 
corporation, a  controversy  had  arisen  be- 
tween the  subordinate  and  supreme  lodges, 
it  was  held  that  a  petition  for  a  change  of 
name  of  the  subordinate  lodge,  which  wa!> 
signed  by  the  officers  and  was  under  the 
seal 'of  the  subordinate  lodge  of  another 
parent   organization,    should   be  refu^, 
where  it  appeared  that  the  members  of  the 
original   subordinate   lodge  were  thereby 
attempting  to  transfer  its  rights  and  fran- 
chises to  the  lodge  in  whose  name  the  peti- 
tion was  brought.  The  court  said:  "This 
court  has  unitormly  held  that  when  appli- 
cation is  made  to  alter  or  amend  the  charter 
of  a  corporation,  it  must  appear  that  it  is 
the  act  of  the  corporation  tn  its  corporate 
capacity,  and  not  tne  act  of  individual  mem- 
bers thereof.   The  petition  in  this  case  does 
not  comply  with  tais  rule.    Again,  it  is  s 
general  rule  recognised       eonrta  and  by 
officers  of  the  commonwealth  having  the 
power  to  alter  and  amend  charters,  not 
to  exercise  the  power  so  as  to  change  tht> 
original  purpose  for  which  the  corporation 
was  created.    In  the  present  case  the  effect 
of  granting  a  change  of  name  is  to  entir^- 
]y  change  the  original  purpose  for  which  the 
charter  was  granted.  This  cannot  be  done. 
As  original^  chartered,  Liberfy  BeU  Lodge 
No.  42  was  a  component  part  of  tlie  Order 
of  Shepherds  of  Bethlehem,  but  if  the  chsn(»e 
of  name  is  allowed  to  stand,  it  is  intendr-l 
by  this  simple  process  to  make  it  a  com- 
ponent part  of  the  Shepherds  of  Ameri'"*. 
This  changes  the  entire  purpose  of  the  orig- 
inal charter,  and  we  know  of  no  author- 
ity to  warrant  such  a  result  by  a  simple 
change  of  name."  J.  T.  W. 
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secede  from  the  order  and  amalgamBte  with 
another  fraternal  order,  known  as  the 
KnightB  of  the  Golden  West,  which  was 
then  being  organized.  The  court  fixed  the 
next  regular  meeting  as  the  time  for  voting 
on  the  resolution,  and  directed  that  notice 
be  sent  to  each  member  in  good  standing 
notifying  him  of  the  introduction  of  the 
resolution,  and  that  a  vote  would  be  taken 
thereon  at  the  next  regular  meeting  of  the 
court.  The  court  then  had  a  membership  in 
good  standing  of  203;  it  owned  property  and 
lodge  fixtures  of  some  value,  had  cash  on 
hand  in  the  sum  of  $387.67,  and  owned  local 
improvement  bonds  of  the  city  of  Seattle  of 
the  face  value  of  $1,260.07.  At  the  meet- 
ing named  in  the  notice,  August  25,  1011, 
about  70  of  the  members  attended.  The 
meeting  was  opened  in  ritualistic  form  and 
proceeded  with  the  fwmal  order  of  Inuineu 
until  the  appropriate  order  for  the  resolu- 
tion WM  rawUied,  when  «  vote  was  taken  on 
th«  same.  All  oi  tiie  members  preacsitt 
except  some  five  or  seven,  voted  in  favor  of 
the  resolution,  whereupon  the  same  was  de- 
clared carried,  and  the  members  present 
and  voting  in  the  affirmative  withdrew  from 
the  order  and  carried  with  them  the  money 
and  property  of  the  court. 

At  the  meeting  at  which  the  vote  was 
taken,  the  Grand  Chief  Ranger  of  the  Grand 
Court  of  Washington  was  present,  and  when 
the  vote  was  announced,  that  officer,  acting 
in  his  oflleial  capacity,  suspended  from  the 
order  the  monbers  voting  for  the  resolution, 
and  declar»i  all  tbe  offices  of  the  court  va- 
cant. At  a  later  date  on  a  regular  meeting 
night  of  the  oourt,  this  officer,  acting  pursu- 
ant to  the  laws  of  tbe  order,  issued  a  dis- 
pensation permitting  the  members  of  the 
court  then  present  to  hold  an  election  for 
the  purpose  of  filling  the  vacated  offices.  A 
new  election  was  thereupon  held  and  in- 
stalled, and  tbe  persons  so  elected  have  since 
performed  the  duties  of  officers  of  the  subor- 
dinate court. 

This  action  was  instituted  by  the  Grand 
Court  of  Washington,  and  Court  Enterprise 
No.  3,  and  certain  of  their  officers  and  mem- 
bers, against  the  individuals  carrying  away 
the  court's  property,  for  the  recovery  of  the 
same.  Judgment  went  in  the  plaintiffs' 
favor  In  the  court  below,  and  this  appeal 
was  taken  therefrom. 

The  principal  contention  made  by  the  ap- 
pellants is  that  a  subordinate  lodge  in  an 
order  such  as  the  one  in  consideration  here 
may  secede  from  the  parent  organiEation,  if 
the  majority  of  such  lodge  wills  it,  and  may 
take  with  them  the  money  and  property  of , 
the  subordinate  lodge.  Cut  such  is  not  the' 
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rule.  All  of  the  property  which  this  branch 
of  the  order,  as  a  fraternal  and  benevolent 
organization,  bad  gathered  together,  was 
trust  funds,  in  the  sente  that  they  were  col- 
lected for  particular  uses.  They  were  held 
in  trust  for  the  purposes  designated  by  the 
constitution  and  laws  of  the  order,  and 
every  member  of  the  order  has  an  interest 
in  the  fund  to  the  extent  of  seeing  that  it  is 
appropriated  to  tbe  uses  for  which  it  was 
collected.  No  number  of  the  members  of  the 
order  less  than  the  whole  could  therefore  di- 
vert the  funds  to  other  uses  than  the  uses 
defined  in  the  constitution  and  laws  of  the' 
order.  The  majority  of  any  subordinate 
court  can  undoubtedly  direct  the  use  of  the 
funds  of  the  order  for  purposes  of  the  order, 
and  when  there  are  two  or  more  purposes  for 
which  the  funds  can  be  lawfully  used,  may . 
select  between  them,  but  tbe  majority  can- 
not, againat  the  will  of  the  minority,  law- 
fully divert  fiuch  funds  for  uses  other  than 
tiiose  permitted  by  the  constitution  and  laws 
of  the  order.  This,  as  we  understand  the  au- 
thorities, is  the  universal  rule.  Smith  v. 
Pedigo,  145  Ind.  361,  19  L.RA.  433,  32 
LJl.A.  838,  33  N.  E.  777,  44  N.  E.  363;  Mt. 
Zion  Baptist  Church  v.  Whitmore,  83  Iowa, 
138,  13  L.R.A.  108,  49  N.  W.  81;  Ferraris  v. 
Vasconceltos,  31  111.  25;  Stebbins  v.  Jen- 
nings, 10  Pick.  172;  Nance  v.  Busby,  91 
Tenn.  303,  16  L.RJL  801,  18  S.  W.  974; 
Grand  Lodge  A.  O.  U.  W.  v.  Grand  Lodge 
A.  O.  U.  W.  81  Conn.  189,  70  Atl.  617; 
Gnuid  Lodge,  K.  P.  t.  Germania  Lodge,  66 
N.  J.  Eq.  63,  38  Atl.  341;  Schubert  Lodge 
No.  118,  K.  P.  V.  Schubert  Kranken  Unter- 
sturzen  Verein,  56  N.  J.  Eq.  78,  38  Atl.  S47; 
Watson  T.  Jones,  13  Wall.  679,  20  L.  ed. 
6Q8j  2  Beach,  Priv.  Corp.  §8  908,  910, 

Some  time  after  the  institution  of  Court 
Enterprise  No.  3,  an  attempt  was  made  to 
incorporate  the  court  under  the  statutes  re- 
lating to  the  incorporation  of  fraternal  so- 
cieties. It  may  be  questioned,  we  think,, 
whether  the  proceedings  were  sufficiently 
r^ular  to  accomplish  the  purpose  intended.. 
But  were  the  facts  otherwise,  the  rule  with 
relation  to  its  property  would  not  he- 
changed.  Its  funds  would  still  be  trust 
funds,  subject  to  such  disposition  as'  the- 
laws  of  the  order  permitted  to  be  made  of 
them,  and  could  not  be  diverted  to  a  use- 
contrary  to  such  laws  without  the  unani- 
mous consent  of  the  members  of  the  order. 
The  judgment  is  affirmed. 

Main,  HorrlB,  and  Eilts,  JJ.,  concur. 

Petition  for  rdiearing  denied. 
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DBIfAWARE  SUPBEMX;  COURT. 

PHILADELPHIA.  BALTIMORE,  &  WASH- 
INGTON RAILROAD  OOMPANY,  PUT. 
in  Err., 

T. 

FRANCES  THERESA  GATTA. 

Del.  _,  8S  AtL  721.) 

Appeal  —  TuIInc  on  motion  tor  new 
trial. 

1.  Error  will  not  lie  to  a  ruling  on  mo- 
tion for  new  trial  where  such  motion  is 
addressed  to  the  Ic^al  discretion  of  the 
trial  court. 

Iitmitatlon  of  M^on  —  amendment  — 
stating  different  oauae  of  action. 

2.  Where  actioiu  are  commenced  bj  pne- 

JRToto.  —  Belation  of  new  pletidinga  to 
statute  of  limitations. 

'  Thia  note  is  supplementary  to  the  notes 
to  Missouri,  K.  ft  T.  R.  Co.  v.  Bagl«^,  3 
L.R.A.(K.S.)  259,  and  Boiidreanx  v.  Tuc- 
son Oas,  E.  L.  ft  P.  Co.  33  L.R.A.(N.8.) 
186. 

As  to  amendment  of  pleading  after  limi- 
tation period  by  changing  from  common  law 
to  statute,  or  vice  versa,  or  from  statute 
of  <me  jurisdiction  to  statute  of  another, 
see  notes  to  MissQurt,  K.  ft  T.  R.  Oo.  t. 
Bagley,  3  L.R-A.{N.S.>  287,  and  Allen  y. 
Tusearora  Vallcv  R.  Co.  SO  LJt.A.(N.S.) 
1096. 

As  stated  in  note  to  Boudreaux  Tuc- 
son Qas,  E.  L.  ft  P.  Co.  supra,  an  amendment 
to  a  declaration  which  sets  up  no  new  cause 
of  action  and  makes  no  new  demand  relates 
back  to  the  commencement  of  the  action, 
and  the  running  of  the  statute  against  the 
claim  so  plead^  is  arrested  at  that  point. 
Ruiz  V.  Santa  Barbara  Oas  ft  Electric  Co. 
164  Cal.  188,  128  Pac.  830;  Sanders  v. 
Allen,  136  Oa.  173,  68  S.  E.  1102;  Ft.  Wayne 
Iron  ft  Steel  Co.  T.  Parsell,  49  Ind.  App. 
669,  94  N.  E.  770;  Bacon  v.  Iowa  C.  R. 
Co.  —  Iowa,  — ,  137  N.  W.  1011;  Bowen  v. 
Bnckner,  171  Mo.  App.  384.  167  8.  W.  820; 
Gilbert  v.  Gilbert.  120  Minn.  4S,  138  N.  W. 
943;  Duffy  v.  McKenna,  82  N.  J.  L.  62,  81 
Atl.  1001;  Chas.  T.  Derr  Constr.  Co.  v. 
Gelruth.  29  Okla.  538,  120  Pac.  253;  Ft. 
Worth  ft  D.  C.  R.  Co.  v.  Matador  Land  ft 
Cattle  Co.  —  Tex.  Civ.  App.  — ,  160  S.  W. 
461;  Shires  T.  Boggess,  —  W.  Va.  — ,  77 
B.  E.  642. 

Xnd  so  amendments  which  only  amplify 
or  make  more  specific  the  averments  in  the 
original  petition,  or  which  state  the  wrong 
suffered  or  the  right  relied  on  in  a  dif- 
ferent form,  are  ordinarily  permisBible,  and 
will  reUte  back  to  the  beginning  of  the 
action.  Armstrong  Cork  Co.  v.  Merchants' 
Refrigerating  Co.  107  C.  C.  A.  93.  184  Fed. 
199;  Southern  Bell  Telmh.  ft  Teleg.  Co.  v. 
Davis,  12  Ga.  App.  28,  76  S.  E.  786;  Devan- 
er  V.  Otis  Elevator  Co.  261  111.  28.  96  N. 
E.  990;  Asplund  t.  Conklln  Constr.  Co.  354 
IIL  App.  164 ;  Mclnemey  v.  Western  Paek- 
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etpe  which  merely  states  the  form  oi  action, 
an  amendment  mav  be  allowed  In  an  an 
action  charging  injury  by  a  master  to  faia 
servant  so  as  to  eliminate  the  elonent  of 
service,  and  charge  n^ligent  injury  to 
one  bearing  no  contractual  relation  to  de- 
fendant, even  though  the  Umitatiom  period 
has  elapsed  at  the  time  the  amendment  is 
filed,  ii  it  had  not  dme  so  when  the  pm- 
cipe  was  issued. 

Trial  —  directing  verdict  —  pr^tonder* 
ance  of  evidence. 

3.  A  court  cannot  direct  or  set  aside  a 
verdiet  merdy  upon  a  preponderance  of  evi- 
dence. 

Same  —  n^ative  and  positive  ertdenoe 
—  riffht  of  oonrt  to  act  upon. 

4.  The  court  eannot  direct  a  verdiet  in 
an  action  to  reoover  damages  for  perwnsl 

ing  ft  Provision  Co.  1S4  III.  App.  659 ;  Cun- 
ningham V.  Patterson,  89  Kan.  684.  132 
Pac.  198;  Ft.  Wayne  Iron  ft  Steel  Co.  t. 
ParseH,  49  Ind.  App.  666,  94  N.  E.  770; 
Duffy  V.  Scheerger,  91  Neb.  511,  136  N. 
W.  724;  WiH  V.  Old  Une  Bankers'  L.  Ins. 
Co.  92  Neb.  763,  189  K.  W.  639;  Eastern  B. 
Co.  V.  Ellis,  —  Tex.  Civ.  App.  — ,  153  S. 
W.  701. 

So  of  an  amendment  stating  correctly 
the  cause  of  action  improperly  set  forth  itt 
the  original  etmiplalnt.  Hagenaner  v.  De- 
troit Copper  Min.  Co.  —  Ata.  — ,  124  Pac. 
803;  Arizona  Lumber  Co.  v.  Detroit  Cop- 
per Min.  Co.  —  Ariz.  — ,  124  Pac  811; 
Backstdn  v.  Detroit  Copper  Min.  Co.  — 
Ariz.  — ,  124  Pac  611;  Balin  v.  Detroit 
Copper  Min.  Co.  —  Ariz.  — ,  124  Pac.  811; 
Bazaar  Department  Store  r.  Detroit  Cop- 

BIT  Min.  Co.  —  Ariz.  — ,  124  Pac  811; 
ianes  v.  Detroit  Copper  Min.  Co.  —  Ariz. 
— ,  124  Pmc  811;  B<^les  T.  Detroit  Copper 
Min.  Co.  —  Ariz.  — ,  124  Pac  812;  Chavez 
V.  Detroit  Copper  Min.  Co.  —  Ariz.  — ,  12i 
Pac  812;  Dunagan  v.  Detroit  Copper  Min. 
Co.  —  Ariz.  — ,  124  Pac  812;  Dunigan  v. 
Detroit  Com>er  Min.  Co.  —  Ariz.  — ,  124 
Pac.  812;  Garcia  t.  Detroit  Copper  Min. 
Co.  —  Ariz.  — ,  124  Pac  813;  Hagan  v. 
Detroit  Copper  Min.  Co.  —  Aria.  — ,  124 
Pac.  813;  Pitt  v.  Detroit  Copper  Min.  Co. 

—  Ariz.  — ,  124  Pac  813;  Saba  v.  Detroit 
Copper  Min.  Co.  —  Ariz.  — ,  124  Pac  814; 
Lola  Saba  ft  Son  v.  Detroit  Copper  Min.  Co. 

—  Ariz.  — ,  124  Pac  814;  Maier  v.  Chics- 
go  City  R. -Co.  166  IIL  App.  600;  Johnson 
V.  Perkins,  167  HI.  App.  611. 

If  a  new  cause  of  action  is  stated  by  way 
of  amended  pleading,  and  the  statate  of 
limitations  is  involved,  the  amended  plead- 
ing cannot  be  made  to  rdate  back  to  tbe 
bc^nning  of  the  action  to  defeat  the  stat- 
ute. Likewise,  where  a  new  cause  of  sctioa 
is  stated  in  the  amended  pleading,  and  the 
statute  of  limitations  is  pleaded,  its  salB- 
eiency  must  be  tested  as  of  the  date  of  the 
filing  of  the  amended  pleading.  Williana 
T.  Lowe,  40  Ind.  App.  606,  07  N.  R.  809. 

The  generally  accepted  and  Teeogniiel 
tests  by  which  to  detennlne  whether  a  eantt 
of  aettoB  stated  In  an  amended  pkadim  li 
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injury  all^;ed  to  have  been  negligently  in- 
flicted because  the  evidence  in  support  of 
negligence  it  native,  while  that  ui  cup- 
port  ol  care  is  poaitive,  nor  can  it  set 
aaida  a  verdict  based  on  the  negative  tes- 
timony if  the  negative  testimony,  standing 
alone,  is  of  sufficient  probative  foroe  to 
support  the  verdict. 

Kvidenoe  —  cbaraoter  —  poslttre  and 

neffatlve. 

5.  Tbp  testimony  of  employees  working 
about  standing  carsr  with  knowledge  of  the 
danger  when  such  cars  are  to  be  shifted, 
that  no  warning  was  givrai  of  intention  to 
shift  at  a  certain  time,  is  not  merely  nega- 
tive,* but  may  sustain  a  verdict  based  on 
absence  of  such  warning,  against  positive 
evidence  that  the  warning  was  given. 

(January  22,  WIS.) 

the  same  as  that  stated  or  attempted  to  be 
stated  in  the  original  pleading  are  sug- 
gested by  asking:  (1)  Will  the  same  evi- 
dence support  eaeht  (2)  Will  a  judgment 
on  one  be  a  bar  to  a  judgment  on  the  other ! 
(3)  Will  the  same  measure  of  damages 

Sovem  both!  (4)  Is  each  open  to  the  same 
efoisel  An  affirmative  answer  to  these 
qnestions  indicates  that  the  cause  of  action 
ia  the  same  in  each,  while  a  n^ative  answer 
indicates  that  they  are  different.  These 
tcets  taken  separately  may  not  always  he 
decisive  or  infallible;' but  when  all  are  ap- 
plied to  the  facts  of  a  particular  caBe  they 
will  indicate  with  reasonable  certainty 
whether  the  cause  of  action  stated  in  the 
amended  pleading  is  or  is  not  new  and  dif- 
ferent from  that  of  the  original.  Ibid. 

Amendments  ordinarily  relate  back  to 
the  beginning  of  the  suit.  This  rule,  how- 
ever, is  not  to  be  so  applied  as  to  affect 
the  right  to  sue  over  within  six  months 
upon  causes  of  action  which  by  amendment 
were  stricken  from  a  case,  and  which  would 
be  barred  by  the  statute  of  limitations  but 
for  the  pendency  of  the  suit  from  which 
they  were  so  sMcken.  Piedmont  Hotel 
Go.  V.  Henderson,  0  Ga.  App.  072,  72  8.  E. 
61. 

Where  the  cause  of  action  stated  in  the 
amended  complaint  is  the  same  cause  of 
action  as  alleged  in  the  original  complaint, 
the  court  must  look  to  the  date  of  filing 
the  latter  to  determine  whether  limitation 
had  run  when  the  action  was  brought.  Kain 
V.  Arizona  Copper  Co.  —  Ariz.  — ,  133  Pac. 
412. 

Ilie  rule  it  laid  down  in  St.  Louis  ft  S. 

F.  S.  Co.  V.  Loughmtller,  193  Fed.  889,  an 
action  for  death,  that  when  a  petition, 
however  inaccurately,  imperfectly,  or  in- 
artistically  drawn,  is  aufBcient  in  all^a- 
tions  of  fact  to  show  the  claim  asserted 
therein  by  plaintiff,  is  based  on  the  stat- 
ute creating  the  right  of  action,  and  is 
brought  by  the  person  on  whom  the  stat- 
nta  confers  such  right,  it  may  be  amended 
at  any  time,  and  the  amendment  will  re- 
late back  to  the  date  of  the  institution  of 
the  action ;  but  when  no  reference  whatever 
is  made  in  the  petition  to  the  statute  or  any 
47  LJUV.(N.S.) 


ERROR  to  the  Superior  Court  for  Kew 
Castle  County  to  review  a  judgment  iu 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  the  death  of  her  intestate, 
alleiged  to  liave  been  caused  by  dafendanf • 
n^igenee.  Affirmed. 

Statement  by  Woolley,  J.i 

On  trial  before  the  superior  court  for 
New  Castle  county,  in  which  a  verdict  was 
rendered  for  the  plaintiff,  it  appears  from 
the  testimony,  as  disclosed  by  the  record, 
that  Charles  Gatta,  the  plaintiff's  husband, 
was,  on  the  day  of  the  injury  that  caused 
his  death,  and  for  a  considerable  period 
theretofore  had  been,  in  the  employ  of  the 
Pullman  Company,  at  its  car  worla  in  the 
<dtj  of  Wilmington;  that  the  premises  «f 

claim  based  thereon  until  the  time  limit 
prescribed  in  the  statute  has  expired,  all 
right  of  action  thereunder  is  lost,  and  any 
amendment  thereafter  attempted  is  as  in- 
efficient to  restrain  or  revive  tiie  lost  cause 
of  action  as  would  be  a  new  action  then 
instituted. 

Where  a  cause  of  action  set  forth  in  an 
amended  pleading  is  new,  different,  and  dis- 
tinct from  that  originally  set  up,  the  new 
pleading  is  equivalent  to  the  bringing  of 
a  new  action;  and  the  statute  of  limita- 
tions runs  against  the  new  cause  of  action 
to  the  time  it  is  introduced  into  the  plead- 
ing. I-a  Floridienne,  J.  Buttgenbach  &.  Co. 
V.  Atlantic  Coast  Line  R.  Co.  63  Fla.  213, 
58  So.  186. 

lUuBtrative  cases — identity  maintained. 

The  following  amendments  have  been  held 
not  to  change  the  cause  of  action  originally 
pleaded,  and  therefore  not  to  admit  the 
bar  of  the  statute,  although  the  limitation 
period  expired  in  the  interval  betwem  the 
original  and  amended  pleading: 

— an  amendment  supplying  the  omission 
where  complaint  in  action  for  wrongful 
death  failed  to  allege  that  deceased  left  any 
heir.  Ruiz  v.  Santa  Barbara  Gas  &  Electrio 
Co.  164  Cal.  188,  128  Pac.  330. 

— amendment  in  personal-injury  action 
adding  promise  by  master  to  repair,  both 
original  and  amended  declarations  counting 
upon  the  same  negligence.  Horstoan  v. 
Staver  Carriage  Co.  1S3  IlL  App.  130. 

— ammdinent  eliminating  "as"  from  be- 
fore the  word  "receiver,"  and  which  merely 
states  more  specifically  what  the  law  im- 
plies from  the  original  declaration  and  plea, 
that  the  receiver  operated  and  controlled 
the  corporation  in  question,  and  that  it 
was  not  his  duty  to  keep  the  part  of  the 
street  specified  in  good  and  safe  repair. 
Lyons  v.  Sampsell,  168  HI.  App.  042. 

— amendment  of  declarations,  proclpe, 
and  summons,  by  inserting  the  word  "as" 
before  "receiver,"  where  the  original  com- 
plaint was  a^inst  a  certain  person,  re- 
ceiver, etc.  Wilcke  t.  Hmrotin,  241  IlL 
10S,  89  TS.  E.  32S. 
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the  Pullman  Company  were  located  on  the 
easterly  eide  of  and  adjoiniog  the  elevated 
tracks  of  tlie  main  line  of  the  defendant 
railroad  company,  its  buildings  and  shops 
were  situated  some  distance  eoutherly  there- 
from, and  between  the  elevated  tracks  of 
the  railroad  company  and  the  shops  of  the 
Pullman  Company  there  was  an  inclosed 
yard;  that  within  this  yard,  placed  parallel 
with  the  shops  of  the  Pullman  Company 
and  the  elevated  structure  of  the  railroad 
company,  were  three  railroad  tracks,  which 
were  designated  and  known  as  tracks  A, 
B,  and  C,  A  being  the  one  nearest  the  ahops, 
C  the  one  nearest  the  elevated  road  and 
furthest  from  the  shops,  and  B  the  one  be- 
tween the  other  two;  that  these  tracks  were 
connected  at  or  about  the  entranee  to  the 

— amendment  changing  averment  that 
plaintiff  tripped  on  "cable''  to  averment  that 
he  tripped  on  "drum,"  but  making  no  change 
as  to  defendant's  negligence.  Christensen 
V.  Oscar  Daniels  Co.  170  III.  App.  59. 

— amendment  in  the  action  for  death,  al- 
leging that  persons  causing  injury  were  not 
fellow  servanta.  Mclnemey  t.  Western 
Packing  ft  Provision  Co.  849  111.  240,  94 
N.  E.  519,  affirming  154  III.  App.  S59. 

— an  amendment  changing  the  date  to 
1907,  to  correspond  with  the  facts,  where 
the  date  of  the  personal  injury,  June  14. 
1906.  was  laid  under  a  videlicet.  Langguth 
V.  Glencoe,  253  111.  505,  97  N.  B.  1052,  re- 
versing 161  111.  App.  294. 

— amendment  substituting  the  par^  hav- 
ing the  legal  right  to  sue  for  the  claim  for 
which  an  action  was  brought  instead  of 
another  party  improperly  named  as  plain- 
tiff. Beresh  v.  Supreme' Lodge,  K.  H.  255 
111.  122,  99  N.  E.  349. 

— amendment  of  petition  to  conform  to 
proof.  Knight  v.  Moline.  E.  M.  ft  W.  R.  Co. 
—  Iowa,  — ,  140  N.  W.  839. 

— amendnjent  in  personal-injury  action, 
merely  amplifying  charge  of  negligence  by 
giving  more  detail.  Russell  v.  Chicago,  R. 
I,  ft  P.  R.  Co.  —  Iowa,  ~,  141  N.  W.  1077. 

— amendment  in  action  for  personal  in- 
juries, alleging  negligence  as  cause  of  same 
accident,  being  simply  a  statement  of 
another  ground  on  which  the  same  cause  of 
action  is  presented.  Berube  v.  Horton,  199 
Mass.  421,  85  N.  E.  474. 

— amendment  relating  only  to  quantum 
of  damagoa.  Pickett  v.  Atlantic  Coast  Line 
R.  Co.  153  N.  C.  148,  69  S.  E.  8;  Puritan 
Coal  Min.  Co.  v.  Pennsylvania  R.  Co.  237 
Pa.  420.  85  Atl.  426;  D.  Sullivan  ft  Co.  v. 
Ramsey,  —  Tex.  Civ.  App.  — ,  155  S.  W. 
580 ;  Tomson  v.  Iowa  State  Traveling  Men's 
Asso.  88  Keb.  390,  129  N.  W.  529. 

— amendment  in  action  for  injury  by  mold 
falling  on  servant,  stating  additional  ground 
of  negligence,  such  a  use  of  improper  hooks 
to  lower  mold,  and  employment  of  incom- 
petent fellow  servant.  Chobanian  v.  Wash- 
burn Wire  Co.  33  R.  I.  289,  80  Atl.  394. 
Ami.  Cas.  1913  D.  730. 

— amendment  ailing  that  money  aought 
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yard  with  tracks  and  sidings  belonging  to 
the  railroad  company,  which  further  on 
were  connected  with  its  main  line  of  rail- 
way; that  tracks  A,  B,  and  C,  as  wAl 
as  the  yard  within  which  they  were  located, 
were  the  private  property  of  the  Pullman 
Company,  upon  which  Pullman  cars  stood 
while  being  repaired,  and  over  which  tiie 
railroad  company  shifted  Pullman  cars  in 
delivering  or  receiving  them  in  itt  bnsinM 
of  transportation. 

It  appears  that  between  the  shops  and 
track  A  there  was  a  wooden  platform  or 
flooring  and  a  like  platform  or  woodi^s 
passageway  between  tracks  A  and  6,  and 
that  the  distance  between  the  shops  and 
track  A  was  about  8  or  9  feet,  and  that  a 
heavy  wooden  fence,  6  or  7  feet  bigb,  dir 

to  be  recovered  was  paid  as  consideration 
for  four  sections  of  land  charged  instead 
of  one  section,  as  averred  in  the  original 
petition,  and  that  three  of  the  sections  were 
conveyed  in  the  consummation  of  a  previous 
agreement  between  the  parties,  the  chanee 
thus  made  by  the  amendment  being  merely 
an  enlargemenf^  but  not  a  contradiction,  of 
allegations  contained  in  the  original  peti- 
tion. Goodwin  v.  Simpson,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  1190. 

— an  amended  petition  seeking  recovery 
of  the  value  of  a  note  instead  of  the  note 
itself,  and  to  cancel  the  assignment  bj 
which  the  defendant  claimed  to  hold  it,  the 
wrongful  detention  of  the  note  being  the 
basis  of  the  eauae  of  action  in  both  peti- 
tions. Jones  V.  Thompson,  —  Tex.  Civ. 
App.  —,  138  8.  W.  623. 

— amendment  .which  merely  daboratet 
the  grounds  upon  which  suit  is  based,  but 
relies  upon  the  identical  debt  in  the  origi- 
nal petition,  notwithstanding  the  charge  of 
allegations  in  regard  to  the  matter  of  its 
acquisition,  is  not  the  statement  of  a  new 
cause  of  action;  consequently  where,  in  the 
original  petition,  plaintiff  sought  to  re- 
cover a  loan  upon  the  gift  of  a  not^  Init 
amended  his  petition,  predicating  his  right 
to  recover  not  only  on  the  gift^  but  upon  an 
estoppel  and  parol  partition  of  the  notes, 
no  new  cause  of  action  was  set  np.  Schaner 
V.  Von  Schauei,  —  Tex.  Civ.  App.  — ,  138 
S.  W.  145. 

— amendmen'U  alltt^ing  that  ears  of  bsr 
nanaa  sued  for  were  the  same  cars  for  which 
damages  were  sued  for  in  the  original 
petition  and  in  each  of  the  subsequent  plead- 
ings. Rotan  Grocov  Co.  v.  Missouri,  K. 
A  T.  R.  Ca  —  Tex.  Civ.  App.  — ,  142  S.  W. 
623. 

— amendment  whereby  cause  of  action  for 
services  rendered  in  preparing  pamphlet 
to  be  used  as  an  advertisement  was  the 
same,  but  the  manner  of  proof  was  altered. 
Galveston,  H.  ft  S.  A.  R.  Co.  V.  Affledc,  — 
Tex.  Civ.  App.  — ,  147  S.  W.  288. 

— amendment  alleging  negligenc*  of 
engineer  of  train  in  action  for  death  of  rail* 
way  emplovee.  instead  of  negligence  d  fore- 
man, as  alleged  in  ortginal  onnplalnt  Te^ 
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Tided  ihe  end  of  the  yard  from  Twdfth 
•treet,  lunewhai  olMtrncting  the  Tiew  be- 
yond tb«  yard.  It  is  further  shown  that, 
on  the  morning  of  the  accident,  Ave  Full- 
nan  eeaches  were  standing  on  track  A,  at 
least  three  of  which  were  uncoupled  and 
stood  at  short  distances  apart  from  eaeh 
other,  that  two  or  more  were  on  track  B, 
and  that  at  least  one  was  on  track  C; 
that  upon  that  day  Oatta  was  working  in 
what  was  known  as  the  washstand  and  hop- 
per gang,  and  a  few  minutes  prior  to  his 
death  had  been  making  repairs  to  a  hopper 
in  a  car  On  track  B;  that  approximately 
five  minutes  before  the  injury  he  left  tiiis 
ear  lor  the  purpose  of  seeing  his  foreman, 
Cooncy,  who  was  in  a  shop  a  short  di»- 
taoce  east  of  track  A;  that  in  going  from 

as  t  P.  R.  Co.  v.  Myers,  —  Tex.  Civ.  App. 
— ,  151  S.  W.  337. 

— amendment  in  action  to  recover  brok- 
er's commissions,  naming  husband  as  sole 
plaintiff  instead  of  husrand  and  wife,  the 
contract  alleged  in  both  petitions  being  the 
same.  Lilty  v.  Yeary,  —  Tel.  CSt.  App. 
— .  152  S.  W.  823. 

By  statute,  an  additional  count  referririfr 
to  the  same  transaction,  property,  title,  and 
parties  as  the  original  does  not  state  a  new 
cause  of  action,  and  hence  is  not  subject 
to  the  plea  of  the  statute  of  limitations. 
Byrd  t.  Hickman,  187  Ala.  351.  62  So.  426. 

Where  suit  was  filed  at  the  January 
term,  1901,  for  damages  from  breach  of 
contract  to  deliver  cotton  in  1900,  and  the 
damage  al!^^  was  the  difference  between 
the  contract  price  and  the  price  which  the 
plaintiffs  were  compelled  to  pay  in  order 
to  procure  other  cotton  to  supply  the  place 
d  that  specified  in  the  contract,  and  an 
amendment  was  allowed  and  filed  on  Jan- 
uary 14,  1907,  laying  the  measure  of  dam- 
ages for  the  same  breach  of  contract  as 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of 
delivery,  the  amendment  related  back  to  the 
time  of  filing  the  suit,  and  was  not  barred 
by  the  statute  of  limitations.  Sanders  v. 
Allen,  186  Ga.  173,  68  8.  E.  1102. 

Where  a  declaration  states  no  cause  of 
action,  an  amendment  which  does  states  a 
now  cause  of  action,  and  is  open  to  the  plea 
of  the  statute  of  limitations;  but  the  stat- 
ute requiring  a  suit  for  personal  injury 
to  be  brought  within  two  years  does  not 
apply  to  matters  of  pleading,  and  should 
not  be  given  that  effect  indirectly  by  hold- 
ing that  an  imperfect  statement  of  a  cause 
of  action  is  no  statement  at  all.  Conse- 
quently a  restatement  in  a  somewhat  differ- 
ent form  of  the  cause  of  action  set  up  in 
the  original  declaration  is,  in  Jacobson  T. 
Duffy,  164  III.  App.  ,S05,  held  not  a  state- 
ment of  a  new  cause  of  action,  subject  to  the 
statutory  bar. 

It  was  held  in  Indiana  Union  Traction 
Co.  Pring,  —  Ind.  App.  — ,  06  N.  E.  180 
(an  action  for  injury  to  a  motorman  in 
eoIUsion  between  his  ear  and  a  wild  car  in 
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the  ear  on  track  B  to  see  his  foreman.  It 
was  necessary  for  Oatta  to  crosa  trade  A; 
tiiat  Btnne  time  on  the  morning  of  the  ac- 
cident a  shifter  had  worked  on  track  C, 
after  which  it  left  track  G  and  went  out 
of  the  yard;  that  while  Gatta  was  in  the 
shop  the  shifter  aj^roaehed  the  yard  upon 
or  toward  track  X,  ^paratery  to  doing 
shifUng  in  that  track,  and  stopped  either 
outside  of  the  yard,  or  partly  without  and 
partly  within  the  yard;  that  while  Gatta 
was  still  in  the  shop,  the  erew  of  the  shifter, 
which  was  owned  and  operated  by  ths  de- 
fendant railroad  company,  caused  notice  to 
be  given  that  shifting  was  abtmt  to  be  done 
on  track  A,  1^  ringing  the  bill  and  by  hav- 
ing one  of  its  crew  and  one  of  the  Pull- 
man employees  pass  along  each  side  of 

charge  of  defendant's  general  train  master), 
that  an  amendment  alleging  the  defective 
condition  of  certain  telephones  and  tele- 
phone lines  as  a  consequence  of  the  weath- 
er did  not  set  up  an  independent  charge  of 
negligence  as  a  proximate  cause  of  plain- 
tiffs injury,  but  showed,  or  tended  to  show, 
that  tinder  the  alleged  prevailing  weather 
conditions  and  the  resulting  tel^raphic 
conditions,  it  was  negligence  on  the  part 
of  the  traiil  master  to  send  the  car  out  in 
the  first  instance  without  first  knowing  that 
the  car  coming  from  the  other  direction 
could  be  notified  of  the  other  car's  where- 
abouts, and  the  statute  limiting  the  time  for 
the  pommencement  of  a  new  action  did  not 
apply. 

An  amendment  in  an  action  for  personal 
injuriefi,  alleging  freedom  from  contributory 
negligence,  where  such  allegation  was  not 
made  in  the  original  petition,  may  be  filed 
after  the  expiration  of  the  period  of  lim- 
itations for  the  bringing  of  the  action. 
Bacon  t.  Iowa  C.  K.  Co.  —  Iowa,  — ,  137 
N.  W.  1011. 

A  petition  alleging  that  the  defendant  un- 
lawfully carried  away  stone  from  land 
owned  by  the  plaintiff,  asking  treble  dam- 
ages therefor,  sufficiently  states  a  cause 
of  action  under  the  act  allowing  treble 
damages  uainst  one  who  carries  away  stone 
in  which  he  has  no  interest  or  right,  from 
land  which  is  not  his  own,  so  that,  even 
after  the  lapse  of  the  period  fixed  by  the 
statute  of  limitations,  it  may  l>e  amended 
to  conform  strictly  to  the  language  of  that 
act.  Fox  T.  Turner,  86  Kan.  146,  116  Fac. 
233 ;  Green  T.  Turner,  86  Kan.  877,  116  Pae. 
234. 

In  Blair  t.  Craddoek,  87  Kan.  102,  123 
Pac  862,  a  tax  deed  holder  in  possession 
brought  suit  to  quiet  his  title.  While  the 
action  was  pending,  and  before  the  tax 
deed  was  five  years  of  record,  the  holder  of 
the  patent  title  brought  an  independent 
action  of  ejectment.  After  the  tax  deed 
was  five  years  of  record,  the  two  actions 
were  consolidated.  The  holder  of  the  patent 
title  took  leave  to  file  an  answer  in  ueu  of 
his  ejectment  petition,  in  which  he  aban- 
doned his  claim  for  affirmative  relief,  eon- 
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track  A,  calling,  "LoA  out  on  track  A;" 
that  thii  warning  vaa  given  from  two  to 
four  minutes  before  Gatta  and  Cooney  cane 
oat  of  the  shop  on  their  wi^  back  to  track 
B,  but  whether  it  was  given  before  or  aftor 
Oatta  went  into  the  ahop  is  a  matter  of 
dUput&  By  some  witneaies  it  was  testi- 
fied that  the  warning  was  repeated  down 
to  the  time  of  the  injury  in  Rich  a  manner 
tiiat  Gatta  could  and  should  have  heard  it. 
By  others  it  was  testified  that  no  wamii^ 
was  heard  after  tiiat  given  at  a  time  when 
Gatta  was  in  the  shops  uid  out  of  hearing. 

It  further  appears  that  from  th»  time 
Oatta  left  the  building  until  he  started  be- 
tween the  cars,  the  cars  were  still,  and  while 
passing  between  them,  Oatta  stopped  to 
let  someone  pass  above  him  from  the  plat- 
tented  himself  with  defending  against  the 
proceeding  to  quiet  title,  and  asked  merely 
to  be  discharged  with  costs.  The  tax  deed 
holder  then  dismissed  at  his  own  cost.  Im- 
mediately after  the  dismissal,  the  patent 
title  holder  was  permitted  to  amend  his  an- 
swer by  reasserting  his  cause  of  action  for 
ejectment,  upon  which  he  recovered.  It 
was  held  that  the  filing  of  the  amendment 
should  not  relate  buck  to  the  commence- 
ment of  the  action  eo  as  to  deprive  the  tax 
deed  of  the  protection  of  the  five-year  stat- 
ute <d  limitations,  and  that  with  this  re- 
striction placed  upon  the  amendment,  the 
court  did  right  in  allowing  it  to  be  filed 
notwithstanding  the  dismissal. 

Where  a  widow  in  an  action  for  the  death 
of  her  husband  files  an  amended  petition 
by  leave  of  the  court,  and  recites  therein 
substantially  the  same  facts  as  in  her 
original  petition,  and  adds  the  omitted  al- 
l»ations  with  reference  to  the  nonresidence 
01  the  deceased,  the  authority  to  bring  the 
action  under  the  laws  of  the  other  state, 
etc.,  her  action  is  not  barred  by  the  statute 
of  limitations  relating  to  actions  of  this 
class.  Robinson  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  —  Kan.  — ,  133  Pac.  537. 

Inserting  a  designation  of  the  beneficiary 
in  a  complaint  filed  to  recover  money  for 
wrongful  death,  which,  under  the  statute, 
can  be  recovered  only  for  the  benefit  of 
widow  and  next  of  kin,  does  not,  although 
the  complaint  is  insufficient  without  it, 
state  a  new  cause  of  action  so  as  to  be 
ineffectual  if  the  limitation  period  has 
elapsed  before  the  amendment.  Neul>eck  v. 
Lynch,  87  App.  D.  C.  S76,  37  L.RJ1.<N.8.) 
813. 

An  amendment,  which,  in  effect,  merely 
indicated  the  capacity  in  which  the  plaintiff 
was  to  prosecute  the  action  for  her  son's 
death,  namely,  as  personal  representative 
under  the  Federal  statute,  instead  of  as 
sole  beneficiary  of  deceased  under  the  state 
statute,  was,  in  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  67  I*  ed,  355,  33  Sup. 
Ct.  Rep.  135,  held  not  equivalent  to  the 
cconmencanent  of  a  new  action,  and  not 
subject  to  the  statute  of  limitations. 

Where,  at  the  commencement  of  a  suit, 
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form  of  one  of  the  cars  to  the  platform  «f 
the  other,  and  as  he  afterward  prooeeded, 
the  shifter  caused  the  cars  to  come  together 
and  he  was  crushed. 

It  waa  shown  that  upon  sevi^al  of  tts 
buildings  of  the  Pullman  Ctnnpany  tiie  fol- 
lowing notice  was  posted:  *Votiee. 
ployees  most  not  work  under  ears  or  on 
scaffolds  or  ladders  inside  of  can,  w  psss 
between  cars  while  oars  are  being  sihiftfd 
in  the  yard.  John  Cannon,  Manager."  As 
to  the  obs^vanoe  at  tiila  ml^  witnesses 
testified  [n  snbstanee  that  they  knew  ef 
the  ezistenoa  oi  the  rnlc^  but  never  paid 
much  attention  to  it,  for  while  it  was  a 
generU  rule  ^plying  to  all  within  the  yard, 
it  waa  likewise  generally  understood  to  ap- 
ply onl^  to  those  working  on  or  about  the 

the  original  petition  contains  two  causes  of 
action  which  are  improperly  joined,  and 
afterwards  one  of  such  causes  is  eliminated 
by  the  filing  of  an  amended  and  substituted 
petition,  and  a  txial  is  had  upon  the  re- 
maining cause  of  action,  as  set  forth  in 
both  petitions,  the  filing  of  the  original 
petition  and  the  service  of  summons  there- 
on arrests  the  running  of  the  statute  of  limi- 
tations as  to  the  renuining  cause  of  action. 
McCague  Sav.  Bank  t.  Croft,  87  Neb.  770, 
128  N.  W.  504. 

In  an  action  for  deceit,  an  amendment  of 
the  declaratitm  branding  as  false  an  ad- 
ditional one  of  the  representations  of  the 
defendant,  set  forth  in  the  original  declara- 
tion,  did  not  set  forth  a  new  cause  of  action. 
Duffy  V.  IfcKenna,  82  N.  J.  L.  62,  81  Ati. 
1101. 

If,  after  commencing  on  time  an  action 
against  the  owner  or  operator  of  a  manu- 
facturing establishment  for  the  death  of  her 
husband,  while  employed  therein,  which  is 
caused  by  the  wrmi^^l  omission  of  safe- 
guards or  precautions  required  by  the  fac- 
tory act,  the  widow  be  appointed  adminis- 
tratriz  of  her  deceased  husband's  estate, 
and  the  accordingly  amends  the  petition 
more  than  two  years  after  the  death,  her 
action  as  administratrix  is  not  barred  by 
the  two-year  statute  of  limitaticm.  Hott 
V.  Long,  —  Kan.  — ,  132  Pac.  898. 

When,  in  a  atoekholder's  action  to  re- 
cover converted  assets,  the  amended  peti- 
tion was  filed  November  3,  1910,  and  par- 
ports  to  be  an  amendment  of  the  original 
petition  filed  November  20,  1908,  Septem- 
ber 1,  1908,  being  the  date  upon  which  it 
was  alleged  that  defendants  illegally  ac- 
quired possession  of  the  assets,  and  that 
tb«y  illegally  disposed  of  and  dissipated 
tiiem  on  or  about  Februaiy  1,  1910,  the 
action  was  not  barred  by  the  two-year  stat- 
ute of  limitation.  Kingsbury  v.  Phillip 
—  Tex.  Civ.  App.  — ,  142  S.  W.  73. 

Although  the  original  petition  In  an  ac- 
tion against  a  telegraph  company  to  deliver 
a  message  was  so  defective  in  failing  to 
allege  a  contract  to  deliver  as  not  to  state 
a  cause  of  action,  it  arrested  the  statute  of 
limitations  so  tut  o  amTnidwtut  wafpij- 
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track  with  respeet  to  whloh  warning  had 
been  given,  and  that  men  working  on  cars 
on  other  tracks  were  expected  to  keep  right 
«n  vorkingi  in  a  knowledge  that  the  danger 
waa  not  on  their  tracks. 

MeBsrs,  Andrew  B.  Sanborn  and  Ward, 
Grsjr,  ft  Neary,  for  plaintiff  in  error: 

A  new,  different,  or  distinct  cause  of  ac- 
ti(m  cannot  he  pleaded  by  amendment  after 
the  statute  of  limitations  has  run. 

Central  R.  Co.  t.  WiUiams,  106  Ga.  70,  31 
S.  E.  134;  Hahoncy  t.  Park  Steel  Co.  217 
Pa.  20,  66  AtL  91;  Box  t.  Chicago,  R.  I.  & 
P.  S.  Co.  107  Iowa,  660,  78  N.  W.  694; 
Union  P.  R.  Co.  t.  Wyler,  168  U.  S.  285,  39 
L.  ed.  983,  IB  Sup.  Ct.  Rep.  877;  Wood. 
Limitations,  14,  note  4;  Mohr  v.  Lemie,  69 


Ala.  180;  Alabama  O.  S.  R.  Co.  t.  Smith,  81 
Ala.  229,  1  So.  723;  Chicago  k  A.  R.  Co.  t. 
Scanlan,  170  HL  100,  48  N.  E.  820;  Wa- 
bash R.  Co.  T.  Bbymer.  214  HL  67S,  73  N.  £. 
879;  Chicago  City  R.  Co.  t.  Leaeh,  182  111. 
359,  05  N.  E.  334;  Pish  t.  Varwell,  160  HI. 
236,  48  N.  E.  S07;  McAndrews  t.  Chicago* 
L.  8.  &  E.  R.  Ca  222  in.  232,  78  N.  E.  603; 
Chicago  ft  E.  I.  R.  Co.  v.  Jennings,  190  III. 
478,  S4  LJtJL  827,  00  N.  E.  818;  Buntin  v. 
Chicago,  R.  L  ft  P.  R.  Co.  41  Fed.  744;  Xel- 
son  T.  First  Nat.  Bank,  189  Ala.  378,  }01 
Am.  St.  Rep.  621,  36  So.  707;  I'leming  v. 
Anderson,  39  Ind.  App.  343,  76  N.  £.  267; 
People  ex  xeL  Qorman  t.  Newaygo  Circuit 
Judge,  27  Hieh.  140;  Boston  ft  M.  R.  Co.  v. 
liurd,  6ft  L.Rjl.  193,  47  C,  C.  A.  616,  lOa 
Fed.  124;  Illinois  C.  R.  Co.  v.  Campbell, 


ing  the  omission,  filed  more  than  two  years 
after  the  cause  of  action  had  accrued,  was 
held  in  Western  U.  Teleg.  Co.  t.  Smith,  — 
Tex.  Civ.  App.  — ,  146  S.  W.  332,  not  barred 
by  limitations. 

An  amendment  striking  out  certain  words 
contained  in  a  declaration  which  does  not 
vary  the  nature  or  character  of  the  charge 
of  n^ligcnce  made  is  not  the  setting  up  of 
a  new  cause  of  action,  and  the  plea  of  the 
statute  of  limitations  is  inapplicable. 
Bober  t.  Chicago,  156  111.  App.  661. 

A  petition  which  alleles  the  death  of 
the  plaintiff's  husband  to  have  been  caused 
in  another  state  by  the  negligence  of  the 
defendant,  but  fails  to  add  that  a  statute 
of  that  state  authorized  a  recovery  under 
the  facts  pleaded,  may  be  amended  by  set- 
ting out  the  existence  .of  such  a  statute 
even  after  the  expiration  of  the  timA  within 
which  an  action  thereunder  is  allowed  to 
be  brought.  Cunningham  v.  Patterson,  89 
Kan.  684.  —  L.R.A.(N.S.>  — ,  132  Pac.  108. 
.  Amendments  to  petition  in  action  for  per- 
sonal injuries  by  coming  in  contact  with 
broken  electric  wire,  which  set  forth  acts 
of  negligence  additional  to  those  alleged, 
relating  to  and  amplifying  some  general 
charges  of  negligence,  did  not  constitute  a 
new  cause  of  action,  and  were  prmerly  al- 
lowed. Southern  Bell  Teleph.  ft  Teleg.  Go. 
V.  Davis,  12  Ga.  App.  28,  76  S.  E.  786. 

In  Armstrong  Cork  Co.  v.  Merchants'  Re- 
frigerating Co.  107  C.  C.  A.  93,  184  Fed. 
199,  a  complainant,  on  the  last  day  for  com- 
mencing a  suit  to  enforce  a  mechanics' 
lien,  filed  in  the  circuit  court  of  the  United 
States,  in  a  state  in  which  a  suit  to  enforce 
a  mechanics'  lien  may  be  tried,  treated  in 
the  state  'oonrts  as  an  actitm  at  law,  a  pe* 
tition  to  enforce  a  mechanics*  lien  which 
was  in  the  form  used  in  such  courts,  and 
not  in  the  form  of  a  bill  in  equity  in  the 
Federal  courts,  but  which  stated  facts  and 
prayed  relief  sufflrient  to  constitute  a  good 
cause  of  action  in  equify.  Three  days  after 
tlie  filing  of  the  bill,  and  before  any  copy 
had  been  taken  oat  of  the  cleric's  office,  the 
complainant  filed  an  amended  bill  in  the 
form  of  a  bill  in  equify  which  stated  no 
new  cause  of  aetimL  It  was  held  tJbat  the 
47  LJlJk.(y.S.) 


filing  of  the  original  pleading  was  the  com- 
mencement of  a  suit  in  equity,  the  amended 
hill  related  back  to  that  time,  and  the 
suit  was  not  barred  1^  laches,  although  the 
suhpcenas  were  not  issued  until  three  days 
after  the  time  to  commence  the  suit,  pre- 
scribed hy  statute,  had  expired. 

Where  plaintiff  was  doing  business  under 
the  name  of  a  nonexisting  corporation,  and 
brought  suit  in  that  name,  an  amendment 
after  the  running  of  the  statute  of  limita- 
tions, substituting  phiintiff's  individual 
name,  was  held  proper  in  Bowen  v.  Buck- 
ner,  171  Mo.  App.  384,  157  S.  W.  829.  Ibe 
court  said:  "We  think  there  was  a  mis- 
nomer of  the  real  party  in  interest;  but 
since  the  misnomer  was  descriptive  of  the 
real  plaintiff,  was  the  name  under  which 
he  was  doing  business  with  the  public,  and 
by  which  he  might  be  sued,  weliold  there 
was  no  lack  of  a  l^al  entity  before  the 
court,  and  t^at  the  amendment  allowed  by 
the  justice  was  proper." 

Where  a  complaint  has  been  held  bad  on 
appeal,  and  tae  case  is  afterwards  tried 
upon  an  amended  complaint,  the  action  re- 
lates back  to  the  time  of  the  beginning  of 
the  original  suit,  and  the  plea  of  the  stat- 
ute of  limitations  will  be  determined  as  of 
that  date  unless  the  amended  pleading 
states  a  new  eanse  of  action.  Ft.  Wayne 
Iron  ft  Steel  Co.  T.  ParseR,  49  Ind.  App. 
609,  94  N.  E.  770. 


— identity  changed. 

The  following  amendments  have  been 
held  to  change  the  cause  of  action  originally 
pleaded,  ana  therefore  to  admit  the  bar  of 
tiie  statute,  the  limitation  period  having 
wpirsd  in  the  interval  between  the  original 
and  amended  pleading: 

—amendments  supplying  the  averment 
omitted  from  the  onginal  declaration  in 
an  action  against  a  municipality  for  per- 
sonal injuries,  that  notice  was  rivm  to  the 
municipality  as  required  by  statute.  A 
declaration  whioh  falls  to  allege  the  serving 
of  tiie  statutory  notice  in  a  personal-Injury 
action  i^ainst  n  munioipali^  does  not 
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170  r.L  163,  49  N.  E.  315;  26  Cyc.  1808; 
Wlialen  v.  Gordon,  37  C.  C.  A.  70,  95  Fed. 
305. 

The  poflltive  testimony  of  an  unimpeacbed, 
uncontradicted  witness  cannot  be  discred- 
ited or  disregarded  arbitrarily  or  eapricdous- 
ly  by  the  jury. 

Seibert  t.  Erie  R.  Co.  40  Barb.  S88;  Lomer 
T.  Meeker,  25  K.  Y.  863. 

Negative  testimony  proper  Is  mtitled  to 
no  weight.  If  a  crediUe  witness,  with  ap- 
parentiv  adequate  opportunity  for  observa- 
tion, testifies  to  an  occurrence,  no  conflict 
arises  by  tbe  testimony  of  other  witnesses 
ttiat  th^  were  not  cognisant  of  tbe  occur- 
rence, where  tbo  latter  witnesses'  opportuni- 
ties for  obserration  are  not  stated,  or  where 
their  attention  was  so  engrossed  that  they 
probably  would  not  have  observed  the  event 
if  it  had  occurred,  or  where  their  opportuni- 
ties were  not  coextensive  with  those  of  the 
witnesses  who  testify  positively  to  the  oc- 
currence, 

Culhane  v.  New  York  C.  &  H.  R.  R.  Co.  60 
N.  Y,  134;  Foley  v.  New  York  C.  &  H.  R.  R. 
Co.  197  N.  Y.  430,  90  N.  E.  1116,  18  Ann. 
Cas.  631 1  Queen  Anne's  R.  Co.  T.  Reed,  6 


state  a  cause  of  action,  and  an  amendment 
which  alleges  such  material  fact  sets  up 
a  new  cause  of  action.  Willig  v.  Chicago 
Heights,  149  III.  App.  8. 

— additional  counts  setting  up  assault 
and  battery  while  original  counts  charged 
malpractice^  Kolber  v.  Frankentbal,  160  111. 
App.  382. 

— amendment  dismissinf;  auit  as  to  one 
partner,  and  seeking  to  hold  other  partner 
for  check,  wliere  original  auit  was  against 
a  firm  of  attorneys  for  money  collected. 
Williams  T.  Lowe,  49  Ind.  App.  606,  97  N. 
E.  809. 

— amended  petition  setting  forth  that  de- 
struction of  a  bouse  was  due  to  the  contact 
of  defendant's  wires,  not  properly  insulated, 
with  other  heavily  charged  wires  on  the 
outside  of  the  bouse,  the  original  petition 
charging  that  the  destruction  was  due  to 
the  improper  installation  of  defendant's 
wires  and  apparatus  on  the  inside  of  the 
house.  Mercantile  F.  &  M.  Ins.  Co.  v. 
Cumberland  Teleph.  A  Teleg.  Co.  126  La. 
621,  62  So.  851. 

— amendment  of  complaint  on  contract, 
alleging  conversion.  Nathan  v.  Woolverton, 
149  App.  Div.  791,  134  N.  Y.  Supp.  469, 

— amendment  alleging  that  fire  set  out 
by  railroad  company  caused  direct  physical 
injury,  while  original  petition  all^d 
mental  suffering  because  of  belns  In  vicinilnr 
of  approaching  fire.  Tiller  v.  St.  Louis  k 
S.  F.  R,  Co.  189  Fed.  004.  In  the  above 
case  the  court  said:  "The  question  remains: 
Did  the  original  petition  charge  the  defend- 
ant by  the  act  of  setting  out  the  fire  with 
such  resultant  injuries  to  his  wife  as  the 
law  will  recognize  and  compenuate  in  what 
it  denominates  by  the  word  'damage'!  In 
other  words,-  will  the  law,  in  cases  of  this 
47  L.R.A.(N.S.) 


Penn.  (Del.)  227,  119  Am.  St  Rep,  301,  S9 
AU.  660;  Keiser  T.  Lehigh  Valley  R.  Ca 
212  Fa.  409,  108  Am.  St.  Rep.  872,  61  AtL 
903;  Horandt  v.  Central  R.  Co.  78  N.  J.  L. 
190,  73  Atl.  93;  Holmes  v.  Pransylvania  R. 
Co.  74  N.  J.  L.  460,  66  Atl.  412.  12  Ann. 
Cas.  1031 ;  Bofaan  v.  Milwaukee,  L.  S.  ft  W. 
R.  Co.  61  Wis.  391,  21  N.  W.  241;  Hon  ▼. 
Baltimore  A  O.  R.  Co.  4  C.  C.  A.  346,  6  U.  S. 
App.  381,  54  Fed.  301;  Rich  t.  Chicago.  M. 
&.  St  P.  R.  Co.  78  C.  a  A.  663.  149  Fed.  79; 
Baltimore  ft  O.  R.  Co.  t.  Baldwin,  75  C.  C. 
A.  211,  144  Fed.  63;  Stitt  v.  Huidekoper,  17 
Wall.  384,  393,  21  L.  ed.  644,  647;  Cable  t. 
Paine,  3  McCrary,  169,  8  Fed.  788;  Starkie, 
Ev.  578;  The  Thingvalla,  1  C.  C.  A.  87,  1  U. 
S.  App.  82,  48  Fed,  764;  The  Michigan,  11 
C.  C.  A.  187,  26  U.  S.  App.  1,  63  Fed.  280; 
The  Charlotte,  124  Fed.  989;  Chicago  &  N. 
W.  R.  Co.  V.  Andrews,  64  C.  C.  A.  339,  130 
Fed.  65 ;  Green  v.  Rhode  Island  Co.  —  R.  I. 
— ,  73  Atl.  308;  Williamson  t.  Wabash  R. 
Co.  139  Mo.  App.  481,  122  S.  W.  1113;  Fay 
V.  Ilartford  ft  S.  Street  R.  Co.  81  Conn.  578. 
71  AtL  734;  MeCreery  v.  United  R.  Co.  221 
Mo.  18, 120  S.  W.  24 ;  Payne  v.  Chicago  ft  X. 
W.  R.  Co.  108  Iowa,  188,  78  N.  W.  813: 

character,  rerawnize  as  actionable  such  acts 
of  invasion  of  tbe  rights  of  another  as 
produce  mere  mental  suffering  and  anguish 
when  entirely  disassociated  from  any  and 
all  acts  of  physical  personal  injury  or  vio- 
lence! While  there  may  be  adjudicated 
oases  to  the  contrary,  it  Is  quite  certain 
the  very  great  preponderance  of  author!^ 
denies  relief  in  such  case.  Compensation  is 
made  trj^  Hie  law  of  mental  anguish,  sufi'er- 
ing,  terror,  and  other  states  of  the  mind  in 
cases  of  this  character  only  when  asscKiated 
with  and  as  incident  to  physical  injuri«d 
and  sufferings." 

— amendment  making  executor  defendant 
individually  as  sole  devisee  under  a  dece- 
dent's will  in  an  action  for  n^ligence 
against  executor  of  decedent's  estate. 
Bender  v.  Penfield,  235  Fa.  58,  83  AtL  583. 

— amendment  allying  sale  of  horse,  be- 
lieving it  was  ^landered,  or  where,  by  the 
exercise  of  ordinary  care,  that  fact  could 
have  been  known,  where  the  original  peti- 
tion alleged  a  sals  of  tbe  horse  knowii^  it 
was  afflicted  with  glanders.  Griffin  v.  Al- 
lison, —  Tex.  Civ.  App.  —  ,  138  S.  W. 
1068. 

The  attempted  amendment  by  one  of  the 
complainants  of  an  action  heirs  at  law 
as  cotenants,  to  recover  possession  of  land 
of  their  ancestor,  held  under  tax  tlties,  so 
as  to  claim  the  whole  property  as  derisea 
of  the  testator,  sets  up  a  new  cause  of  ac- 
tion as  to  the  interest  claimed  by  his  co- 
tenants,  and  will  be  ineffectual  if  the  limits- 
tion  period  has  run  since  the  cause  of  actios 
arose,  Cottonwood  Lumber  Co.  v.  Walker. 
—  Ark.  —  ,  46  LJl.A.(N.S.)  429,  152  S.  W. 
1005. 

So,  where,  in  an  action  against  a  carrier, 
plaintiff  in  his  original  petition  declared 
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Northeni  C.  B.  Co.  T.  Mediary,  86  Md.  108, 
S7  Ail.  706;  Ifyan  t.  LaCroue  City  R.  Co. 
lOR  Wii.  122,  83  N.  W.  772;  The  Fin  Mac 
Cool.  77  C.  C.  A.  349,  147  Fed.  123;  Chica- 
go. R.  I.  &  P.  R.  Co.  T.  Oiveni.  18  HI.  App. 
404. 

Deceased  was  guilty  of  contributory  ntgli- 
gence. 

Patterson  v.  Philadelphia.  W.  ft  B.  R.  Co. 
4  Houst.  (Del.)  103. 

Tlicrc  was  error  prejudicial  to  the  defoid- 
ant  in  the  action  takes  by  the  court  below. 

2  Thomp.  Neg.  |  144S;  Parvis  v.  Philadel- 
phia. W.  ft  B.  R.  Co.  8  Houst.  (DeL)  439. 
17  Atl.  702,  11  Am.  Neg.  Cas.  280;  MuUin 
V.  Pliiladelphia,  B.  ft  W.  R.  Co.  5  Fenn. 
(Del.)  iSO.  63  Atl.  26;  Lynch  t.  Wilming- 
ton City  R.  Co.  7  Penn.  (DeL)  14,  76  AtL 
939;  Edwards  t.  Philadelphia.  B.  ft  W.  R. 
Co.  1  Boyoe  (Del.)  78,  76  Atl.  613;  Hcam  v. 
WilmiDgton  City  R.  Co.  1  Boyce  (Del.)  271, 
76  Atl.  629;  Patterson  t.  Philadelphia,  W.  ft 
B.  R.  Co.  4  Houst.  (Del.)  109;  Lenkewicz  T. 
Wilmington  City  R.  Co.  7  Penn.  (Dei.)  64, 
74  Atl.  11;  Queen  Anne's  R.  Co.  v.  Reed,  6 
Penn.  (Del.)  231,  119  Am.  St.  Rep.  301,  50 
Atl.  SCO;  Chicago  City  R.  Co.  v.  O'Donnell, 

upon  a  tort,  cha'i'ging  defendant  with  negli- 
gently and  maliciouBly  failing  upon  his  re- 
quest to  perform  its  legal  duty  to  divert  a 
car  of  vegetables  from  its  original  destina- 
tion to  another  point,  an  amended  petition 
declaring  upon  an  express  verbal  contract 
made  by  him  with  tne  railroad  company 
through  one  of  its  agents,  whereby  plaintiff 
should  have  the  right  to  sell  hia  goods  in 
transit,  and,  upon  notice,  to  have  them  di- 
verted to  a  new  destination  and  delivered 
to  such  purcaaser,  set  up  a  new  cause  of 
action,  open  to  the  plea  of  the  statute  of 
limitations;  for  the  same  evidence  would  not 
support  the  allegations  of  the  original  and 
amended  petitions,  and  tbe  measure  of  dam- 
ages would  not  be  the  same.  San  Antonio 
ft  A.  P.  R.  Co.  V.  Bracht,  —  Tex.  Civ.  App. 
—  ,  157  S.  W.  269. 

It  was  contended  In  Arizona  Eastern  R. 
Co.  V.  Old  Dominion  Copper  Min.  &  Smelt- 
ing Co.  —  Ariz.  —  ,  127  Pac.  713,  that 
where  the  original  complaint  states  no  cause 
of  action,  any  cause  of  action  thereafter 
set  up  by  amendment  is  necessarily  and  in- 
evitably a  new  and  different  cause  of  action, 
although  the  claim  asserted  in  the  amended 
complaint  is  the  same  claim  sought  to  be 
set  up  in  the  original  complaint.  The 
court  reafRrmed  the  doctrine  announced  in 
Boudreaux  v.  Tucson  Gas,  E.  L.  ft  P.  Co. 
13  Ariz.  361,  33  L.R.A.(N.8.)  196,  114  Pac. 
647.  and  Hagenauer  v.  Detroit  Copper  ft 
Min.  Co.  —  Aria.  —  ,  124  Pac  803.  Thus: 
"Where  a  complaint  has  been  held  obnox- 
ious to  a  general  demurrer,  and  an  amended 
complaint  is  filed  to  which  amended  com- 
plaint the  bar  of  the  statute  of  limitations 
is  pleaded,  and  at  the  time  of  the  filing  of 
the  amended  complaint  the  bar  of  the  stat- 
ute is  complete,  unless  the  amendment  re* ' 
47  L.R-A.(N.S.) 


208  HL  267»  70  N.  E.  294;  Chicago  Union 
Traction  Co.  t.  Leach,  216  lU.  184,  74  N.  E. 
119;  Pennsylvania  Co.  t.  Stoelk^  104  111. 
201;  Springfield  Consol.  R.  Co.  v.  Hoeffner, 
176  lU.  634,  61  K.  E.  884;  Brickwood'l 
Saokett,  Instructions  to  Juriei,  176,  197. 

If  w«  were  entitled— aa  we  claim  that  we 
were — to  have  the  oourt  bdow  eonaider  the 
affidavit  in  determining  the  motion  for  a 
new  tri^,  then  the  court  below  iuled  to 
exercise  that  dUcretion  which  thqr  were 
bound  to  exercise  in  deciding  the  motion  tor 
a  new  trial,  and  the  rerdict,  on  this  ground 
alcme,  should  be  reversed. 

Mattox  T.  United  SUtea,  146  U.  S.  140, 
36  L.  ed.  917,  13  Sup.  Ct.  Rep,  60;  United 
States  T.  Reid,  12  How.  361,  13  L.  ed.  1023. 

The  court  below  abused  Its  legal  discre- 
tion by  refusing  to  grant  tiie  defendant's 
motion  for  a  new  trial,  in  view  of  all  the  evi- 
dence, especially  the  uncontradicted,  posi- 
tive, and  overwhelming  testimony  of  abso- 
lutely unimpeached  witnesses,  opposed  only 
by  purely  negative  testimony. 

Mt.  Adams  ft  E.  P.  Inclined  R.  Co.  v. 
Lowery.  20  C.  C.  A.  596,  43  U.  S.  App.  408, 
74  Fed.  463;  Felton  v.  Spiro,  24  C.  C.  A. 

lates  back,  it  is  our  duty  to  ascertain  if 
the  facts  alleged  in  the  original  complaint 
are  sufTicient,  when  considered  in  the  light 
of  the  facts  pleaded  in  the  amended  com- 
plaint, to  show  that  the  amendment  is  but 
the  perfected  statement  of  the  cause  of 
action  originally  attempted  to  be  pleaded, 
and  is  not  the  statement  of  a  new  or  differ- 
ent cause  of  action." 

When  the  action  in  Westover  v.  Hoover, 
et  al.  —  Neb.  — ,  143  N.  W.  946,  was  com- 
menced, it  was  brought  and  was  tried  on 
the  sole  theory  of  a  failure  of  a  master  to 

frovide  a  safe  place  for  hia  servant  to  work, 
laintiff  recovered,  and  on  appeal  to  the 
Supreme  Court  it  waa  held  that  the  rela- 
tion of  master  and  servant  did  not  exist 
between  plaintiff  and  defenduit  at  the  time 
the  plaintiff  received  his  injuries.  When 
the  cause  was  remanded  to  the  district 
court,  the  plaintiff  filed  an  amended  petition 
eliminating  the  allegations  relating  to  mas- 
ter and  servant,  and  alleged  that  plaintiff 
was  working  for  an  independent  contractor 
at  the  time  ne  was  injured,  and  was  on  the 
defendant's  premises  by  their  invitation: 
that  he  received  his  injuries  by  reason  of 
defendants'  negligence  as  invitors  upon  their 
premises.  It  waa  held  that  the  amended 
petition  having  been  filed  more  than  four 
years  after  the  plaintiffs'  injuries  occurred, 
the  cause  of  action  stated  therein  was 
barred  by  the  statute  of  limitations. 

Where  a  petition  did  not  even  inferemtial- 
ly  charge  a  specific  act  of  negligenee,  the 
pleading  could  not  be  amended  to  charge 
such  negligence  if  the  statute  of  limitations 
barred  a  recovery  thereon.  Elrod  v.  St. 
Louis  ft  S.  F.  R.  Co.  84  Kan.  444,  113 
Pac.  1040.  J.  D.  C. 
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321.  47  U.  8.  A]  .  402,  78  Fed.  S76,  2  Am. 
Seg.  CaB.  662  J  Mattox  t.  United  States, 
Bupra;  Clark  t.  JeukinB,  162  Mass.  397,  38 
N.  E.  974;  GuDn  t.  Union  R.  Co.  22  R.  I. 
579,  48  Atl.  1045;  Cincinuatii  H.  ft  I.  R.  Co. 
V.  Madden,  134  Ind.  462,  34  E.  227; 
Sclieutte  T.  St.  Louis  Transit  Co.  108  Mo. 
App.  188,  83  a  W.  297;  Reid  v.  Piedmont  ft 
A.  L.  Ins.  Co.  58  Mo.  421;  Chavias  v.  Dry 
Dock,  £.  B.  ft  B.  R.  Co.  S4  Misc.  694,  70  K. 
Y.  Supp.  1014;  Clark  t.  Great  Northern  R. 
Co.  37  Wash.  537,  79  Pac  1108,  2  Ann.  Cas. 
760;  Chicagc^  B.  ft  Q.  R.  Co.  v.  Stumps,  69 
111.  409;  Houston  ft  T.  C.  R.  Co.  V.  Loeffler, 
—  Tex.  CiT.  App.  — ,  69  S.  W.  658;  Mulli- 
gan V.  New  York  C.  4  H.  R.  R.  Co.  33  N.  Y. 
S.  R.  034,  11  N.  Y.  Supp.  462;  Cumberland 
Telepk.  ft  Teleg.  Co.  t.  Smithwick,  112  Tena. 
467,  79  S(  W.  808;  Griffin  v.  Jersej  City,  H. 
A  P.  Street  R.  Co.  73  N.  J.  L.  389,  63  Atl. 
863 ;  Boe  t.  Lynch,  20  Mont.  80.  49  Pac  381 ; 
Morris  T.  Imperial  Ins.  Co.  106  Ga.  461,  32 
S.  E.  695;  Pollard  v.  Grand  Trunk  R.  Co. 
62  Me.  93;  Montmorency  County  v.  Putnam, 
144  Mich,  135,  107  N.  W.  896;  Melody  v. 
Chester  Traction  Co.  9  Del.  Co.  R^.  105; 
Grieve  v.  Molaons  Bank,  8  Ont  Rep.  162; 
Byxbee  v.  Dewey.  128  Cal.  322,  60  Pac.  847; 
Hilliard,  New  Trials,  p.  444;  6  Thomp.  Neg. 
§  7348;  McCoy  v.  Milwaukee  Street  R.  Co. 
82  Wis.  215,  52  N.  W.  93;  Dickey  t.  Davis, 
30  Cal.  565. 

Messrs.  Horace  Greeley  Eastbam  and 
Anthony  HlffKlns.  for  defendant  in  error: 

The  amended  declaration  did  not  set  up  a 
new  and  different  cause  of  action,  and  under 
our  law  and  practice,  the  act  of  limitations, 
which  had  not  barred  the  right  at  the  time 
the  action  was  instituted,  can  never  run 
while  the  action  is  pending,  nor  be  inter- 
posed in  defense  of  any  pleading  which  the 
plaintiff,  in  the  discretion  of  the  court,  was 
permitted  to  file  in  the  case, 

Gatta  v.  Philadelphia,  B.  ft  W.  R.  Co. 
1  Boyce,  (Del.)  293,  76  Atl.  56;  Thornton, 
0.  ft  Co.  V.  Herring,  5  Houst.  (Del.)  154; 
Cirwithin  t.  Mills,  2  Marv.  (Del.)  232,  43 
Atl.  151;  Marlborough  v.  Widmore,  2' 
Strange,  890;  Aylwin  v.  Todd,  1  Bing.  N. 
C.  170;  Bearcroft  v.  Burnham  ft  Stone,  3 
Lev.  347;  Texas  4  P.  R,  Co.  v.  Cox,  146 
U.  S.  593.  36  L.  ed.  829,  12  Sup.  Ct.  Rep. 
906;  Cincinnati,  N.  0.  A  T.  P.  R.  Co,  v. 
Gray,  60  L.R.A.  47.  41  C.  C.  A.  535,  101 
Fed.  623 ;  VanDoren  v.  Pennsylvania  R.  Co. 
36  C.  0.  A,  282,  93  Fed.  260;  Hodges  v, 
Kimball,  34  C.  C.  A.  103,  63  U,  S.  App, 
688,  81  Fed,  845;  Carnegie  v.  Hulbert,  16 
C.  C,  A.  498,  36  U.  S.  App,  81,  70  Fed. 
209;  Smith  v.  Missouri  P.  R.  Co,  6  C.  O. 
A  567,  12  U.  S,  App.  426,  56  Fed,  458 ;  Tier- 
nan  T.  Woodruff,  6  McLean,  185,  Fed.  Cas. 
No.  14,027;  McLaughlin  t.  West  End 
Street  R.  Co.  186  Mass.  160.  71  N.  E.  317; 
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Cogswell  V.  Han,  185  Mass.  455.  70  N.  £. 
461;  Driscoll  v.  Holt,  170  Mass.  262,  49 
N.  E.  309;  Sanger  Newton,  134  Mass. 
308;  Winchester  v.  Middlesex  County,  114 
Mass.  481;  Geoi^  v.  Reed,  101  Mass.  37S; 
Smith  V.  Palmer,  6  Cush,  513;  Swan  v. 
Nesmith,  7  Pick.  220,  19  Am.  Dec.  282: 
Ball  V.  Claflin,  6  Pick.  303,  16  Am.  Dec. 
407;  Davis  t.  Saunders,  7  Mass.  62;  Na^th 
V.  Adams,  24  Conn.  33;  Howell  v.  Moeller. 
91  Hun,  421,  36  N.  Y.  Supp.  223;  Wilson 
V.  Smith,  27  Jones  ft  S,  380,  14  N,  Y.  Supp. 
628;  Miller  v.  Watson,  6  Wend.  606;  Tobias 
V.  Harland,  1  Wend,  93;  Seely  t.  Manhat- 
tan L.  Ins.  Co.  72  N.  H.  49,  55  Atl.  425; 
Gagnon  v.  Connor,  64  N.  H.  276,  9  Atl. 
631 ;  State  use  of  Zier  v,  Chesapeake  Beadi 
R.  Co,  98  Md.  S6,  66  Atl.  385;  Hoboken  v. 
Gear,  27  N.  J.  L,  266;  Price  v.  New  Jemfj 
R.  ft  Transp.  Co.  31  N.  J.  L.  229;  Saltar 
V.  Saltar,  6  N.  J.  L.  405;  Rand  v.  Webber, 
64  Me.  101;  Haley  v.  Hobson,  68  Me.  167; 
Dana  v.  McCIure,  39  Yt  197;  Austin  t. 
Burlington,  34  Vt.  606;  Trego  v.  Lewis,  58 
Pa,  463;  M'Adam  v.  Orr,  4  Watte  ft  a  S50; 
Cunningham  v.  Day,  2  Serg,  ft  R.  1 ;  ^ieffe- 
lin  T.  Whipple,  10  Wis.  81;  Lottman  t. 
Bamett,  62  Mo,  159. 

This  court  had  no  jurisdiction  to  deter- 
mine whether  the  verdict  of  the  jury  was 
right  or  wrong,  and  no  power  to  review 
their  finding  upon  a  mere  question  of  fact. 

Delaware  City,  S.  ft  P.  S.  B.  Nav.  Co. 
V,  Reybold,  8  Houst  (Del)  203,  14  Atl. 
847;  Philadelphia.  B.  4  W.  R,  Co,  v,  Buch- 
anan, —  Del,  — ,  78  Atl.  778;  Queen  Anne's 
R.  Co.  V.  Reed,  6  Penn.  (Del.)  227,  119 
Am.  St,  Rep,  301,  59  AU.  860;  New  York, 
L.  E,  ft  W.  R.  Co.  V.  Wintfir.  143  U,  S. 
60-76,  36  U  ed,  71-80,  22  Sup.  Ct.  Rep. 
356;  Aetna  L.  Ins.  Co.  v.  Ward,  140  U.  S. 
76-91,  36  L.  ed.  371-376,  11  Smp.  Ct.  Kep. 
720, 

A  verdict  on  conflicting  erUence  will  not 

be  disturbed. 

Philadelphia,  B.  ft  W.  R.  Co.  v.  Budisn- 
an,  —  Del,  — ,  78  Atl.  776;  Delaware  Citv, 
8.  ft  P.  S.  B.  NaT.  Co.  v.  Reybold.  8  Houst. 
(Del.)  203,  14  Atl.  847;  New  York,  L.  E. 
ft  W.  R.  Co.  v.  Winter,  143  U.  S.  60-7.i. 
38  L.  ed,  71-80,  12  Sup.  Ct.  Rep.  350; 
Aetna  L.  Ins.  Co.  v.  Ward,  140  U.  S.  76-91, 
35  L.  ed.  371-376,  11  Sup.  Ct.  Rep.  720. 

It  is  not  the  provinoe  of  this  court  to 
determine  whether  a  verdict  was  excessive. 

New  York,  L.  E.  ft  W.  R.  Co.  v.  Winter. 
143  U.  S.  60-76,  86  L.  ed.  71-80,  12.  Sap. 
Ct.  Rep.  86«. 

Wooller,  J.,  deUnred  the  (vIbIob  of  the 

court: 

The  errors  charged  to  have  been  com- 
mitted in  the  trial  of  this  case  fay  the  court 
bdow  are  28  in  number,  of  which  errors 
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«Higned  in  specificatioiu  Nck  SI  to  No.  28, 
incluBiT^  relate  to  the  eourt'i  refusal  to 
grant  a  motion  for  a  new  trial. 

In  the  practice  and  policy  of  the  law  of 
this  state  relative  to  new  trials,  a  moticm 
for  a  new  trial  is  a  matter  addressed 
to  the  It^fal  discretion  of  the  court  {Can- 
non T.  Kinney,  3  Harr.  [Del.]  72,  73;  State 
use  of  Hizzard  t.  Layton,  3  Harr.  [DeL] 
460,  480),  and  to  the  decision  of  the  court 
upon  such  a  motion,  as  to  the  decisions  of 
the  court  generally  upon  rules  to  show 
cause,  a  writ  of  error  will  not  lie  (Burton 
V.  Philadelphia,  W.  &  B.  R.  Co.  4  Harr, 
£Del.]  262,  2S4;  Mitchell  t.  Woodward,  2 
Marv,  [Del.]  811,  313,  48  Ati.  185;  Valley 
Paper  Co.  v.  Smalley,  2  Marv.  [Del.]  289, 
204,  296,  43  Ati.  176;  Ridings  v.  McMena- 
min,  1  Penn.  [Del.]  16,  39  Atl.  463;  Whit- 
aker  v.  Barker,  2  Harr.  [Del.]  418,  416). 

To  the  refusal  of  the  court  to  grant  a 
new  trial,  the  record  discloses  no  exception 
noted  hy  the  defmdant  below  or  allowed  by 
the  court  below,  nor  does  the  d^endant  be- 
low,  now  the  plaintiff  in  error,  charge  to 
the  court  below  any  abuse  of  its  discretion 
or  misconduct  in  rendering  its  decision 
against  the  motion,  that  might  take  the 
case  out  of  the  general  rule  against  review- 
ing as  error  the  decision  of  a  trial  court 
in  a  matter  addressed  purely  to  its  legal 
discretion.  Therefor^  nothing  that  Is  as- 
signed as  error  in  the  last  8  assignments 
of  error,  that  is  not  also  embraced  in  some 
preceding  assignment  of  errorr  will  be  con- 
sidered in  this  decision, 

Charles  OatU  was  killed  on  the  2Sth 
day  of  June,  1007.  This  action  was  insti- 
tuted by  his  widow  on  the  9th  day  of  Au- 
ffust,  1907,  the  original  declaration  was 
flled  on  the  8th  day  of  August,  1908,  and 
the  amended  declaration  on  the  2lBt  day 
of  January,  1910. 

In  the  original  declaration,  the  plaintiff 
averred  that  the  deceased  was  an  employee 
of  the  defendant  company,  charged  the  de- 
fendant company  with  the  duties  of  a 
master,  alleged  breaches  thereof,  and 
sought  to  recover  upon  its  liability  there- 
for. In  the.  amended  declaration,  the  plain- 
tiff averred  that  the  deceased  was  an  em- 
ployee of  the  Pullman  Company,  charged 
tlie  defendant  company  with  the  duties  it 
owed  a  stranger,  alleged  breaches  thereof, 
and  sought  to  recover  upon  its  liability  for 
a  violation  of  its  duties  in  that  relation. 

It  thus  appears  that  while  each  declara- 
tion states  a  cause  of  action  growing  out 
of  the  same  circumstances  from  which  the 
deceased  met  his  death,  the  material  aver- 
ments of  the  two  declarajtions  differ,  and 
it  also  appears  that  the  difference  in  point 
of  law  consists  in  the  difference  in  the  re- 
lations alleged  by  the  two  declarations  t-o 
have  existed  betwaan  the  deceased  and  th« 
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defendant,  the  oorresponding  difference  in 
duty  which  the  defendant  is  charged  to  have 
owed  the  deceased,  and  the  consequent  dif- 
ference of  the  defendant's  liaUlity  for 
breachea  ai  that  duty. 

The  amended  declaration  being  the  one 
exclusively  relied  upon  at  the  trial,  the  de- 
fendant moved  that  the  jury  be  instructed 
to  render  a  verdict  in  ito  favor,  upon  the 
ground  that  the  amended  declaration  pre- 
sented a  cause  of  action  wholly  new  and 
wholly  different  from  the  one  presented  1^^ 
the  original  declaratim,  that  the  amended 
declaration  thus  presenting  a  new  cause  of 
action  was  filed  after  the  expiration  of  one 
year  from  the  date  upMi  which  the  injuries 
to  the  deceased  were  sustained,  or  at  a  time 
when  an  original  action  upon  the  cause  of 
action  therein  stated  would  have  been 
barred  by  the  statute  of  limitations,  and 
therefore  recomy  npon  the  cause  of  action 
stated  by  the  amended  deeluaUcm  was  Ilk** 
wise  barred. 

The  act  limiting  actions  for  porsonal  in- 
juries relied  upon  in  support  of  this  mo- 
tion provides  that  "no  action  for  the  re- 
covery of  damages  upon  a  claim  for  alleged 
personal  injuries  shiUl  be  brought  after  the 
expiration  of  one  year  from  the  date  upon 
which  it  is  claimed  that  such  all^M  in- 
juries were  sustained."  Chapter  694,  vol. 
20,  Laws  of  Delaware. 

The  refusal  of  the  trial  oonrt  to  grant 
this  motion  is  assigned  aa  oror  aiul  ia  hare 
submitted  for  review. 

The  contention  made  by  the  defendant  is 
a  novel  one  in  this  jurisdiction,  and  is 
based  upon  decisions  of  the  conrts  of  cer- 
tain other  jurisdictions,  which  plainly  hold 
that  when  a  canse  of  action  set  forth  in  an 
amended  pleading  in  a  pending  litigation 
is  new,  different,  or  distinct  from  that  origi- 
nally declared  upon,  the  amended  pleading 
is  equivalent  to  the  bringing  of  a  new  ac- 
tion, and  the  statute  of  limitations  is  not 
arrested  by  the  institution  of  the  suit,  but 
runs  against  the  new  cause  of  action  down 
to  the  time  it  is  disclosed  by  the  amended 
pleading.  Central  of  Qeorgia  R.  Co.  v. 
Williams,  106  Qa.  70,  81  S.  £.  134;  Ma- 
honey  V.  Park  Steel  Co.  217  Pa,  20,  66  Atl. 
91;  Box  T.  Chicago,  R.  I.  ft  P.  R.  Co.  107 
Iowa,  660,  78  N.  W.  694;  Union  P.  R.  Co. 
V.  Wyler,  168  U.  S.  28S,  39  L.  ed.  083,  15 
Sup.  Ct.  Rep.  877;  Wabash  R.  Co.  v.  Bhy 
mer,  214  IlL  67B,  78  N.  B.  879 1  Chicago 
City  R.  Co.  T.  Leach,  188  lU.  369,  55  K.  E. 
334;  FUi  v.  Farwell,  180  111.  236.  43  N. 
E.  367;  Nelson  t.  First  Nat.  Bank,  130 
Ala.  678,  101  Am.  St  Rep.  52,  36  So.  707; 
Fleming  v.  Anderson,  30  Ind.  App.  343,  76 
N.  E.  267;  Illinois  C.  R.  Co.  T.  Campbell. 
170  III.  163,  49  N.  E.  315;  Dobbs  T.  Pearl 
(Sup.)  118  N.  V.  Supp.  485r^Wasson.T. 
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Boland,  136  Mo.  App.  622.  118  S.  W.  663; 
Re  Spuyten  Duyril  Road  (Sup.)  116  K.  ¥. 
Supp.  857;  Ereeman  v.  Central  R.  Co.  154 
Ala.  619,  45  So.  888;  Union  P.  R.  Co.  v. 
Sweet.  78  Kan.  243,  96  Pac.  657;  Lane  v. 
Sayre  Water  Co.  220  Pa.  699.  60  AtL  1126; 
Lane  t.  Cayuta  Wheel  &  Foundry  Co.  220 
Pa.  603,  69  Atl.  1127;  Eeis  v.  Birmingbani 
R.  Light  &  P.  Co.  149  Ala.  409.  42  So.  595. 

The  merit  of  these  decisions  and  their 
value  as  authority  for  a  like  ruling  in  this 
jurisdiction  depend  largdy  upon  the  stat- 
utes or  policies  of  law  of  the  jurisdictions 
in  which  they  were  rendered,  and  the  bear- 
ing which  such  statutes  or  policies  have 
upon  those  that  maintain  in  this  jurisdic- 
tion. 

The  methods  by  which  actions  at  law  are 
instituted  in  those  American  jurisdictions 
■that  derive  their  jurisprudence  from  the 
common  law  have  as  their  original  tlie 
method  of  commencing  actions  at  common 
law.  The  common-law  mode  of  commenc- 
ing an  action  at  law  was  originally  by  pe- 
tition to  the  king,  and  later,  to  him,  through 
his  court  of  chancery,  praying  for  leave  to 
bring  an  action  in  one  of  hia  courts  of  law 
upon  a  cause  of  action  specifically  stated 
in  the  petition.  When  the  prayer  of  the 
petition  was  allowed,  there  issued  an  origi- 
nal writ,  which  in  form  was  a  mandate  is- 
suing out  of  the  court  of  chancery,  in  the 
King's  name,  directed  to  the  sheriff  of  the 
county  wherein  the  injury  was  committed 
or  the  wrong  was  done,  containing  a  state- 
ment of  the  cause  of  complaint,  and  requir- 
ing him  to  demand  the  defendant  either  to 
satisfy  the  claim  and  do  justice  to  the 
complainant,  or  else  appear  in  one  of  the 
superior  courts  of  law  and  answer  the  accu- 
sations made  against  him.  « 

The  principal  object  of  the  original  writ 
was  to  confer  jurisdiction  upon  a  court  of 
law  to  hear  the  matter  in  controversy,  for 
at  common  law  no  action  could  be  main- 
tained in  any  supei-ior  court  without  the 
sanction  of  the  King's  original  writ.  Its 
other  object  was  to  compel  the  appearance 
of  the  defendant.  As  this  writ  issued  out 
of  one  court  for  the  purpose  of  conferring 
jurisdiction  upon  another,  obviously  the 
writ  could  not  be  amended  in  the  latter 
court.  As  the  jurisdiction  conferred  by 
the  writ  upon  the  law  court  was  limited 
to  the  trial  of  the  specific  cause  of 
action  stated  in  it,  any  subsequent 
statement  of  a  cause  of  action  differ- 
ent from  the  one  stated  in  the  writ  was  in 
excess  of  the  jurisdiction  conferred  by  the 
writ,  and  constituted  a  departure,  and  of 
course  would  not  be  allowed  by  amend- 
ment. Amendments  of  pleadings  subse- 
quent to  the  declaration  at  .common  law 
were  liberally  allowed  both  in  point  of 
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character  and  time  (Adler  v.  C3kip.  2  Burr. 
766);  but  an  amendment  to  a  declaration 
was  restricted  to  one  that  did  not  depart 
from  the  action  stated  in  the  writ,  and 
then  only  when  asked  for  before  the  end 
of  the  second  term;  for  after  that  tenn 
the  amendment  was  considered  "a  new  dec- 
laration,"  and  would  not  be  allowed  (Au- 
beer  v.  Barker,  1  Wila.  149;  Waters  v. 
Bovell.  1  WUa.  2S8i  Cope  v.  Marshall, 
Sayer.  234). 

In  using  the  English  method  of  c<»s- 
mencing  actions  at  law  somewhat  a 
model.  American  jurisdictions  rejected  such 
of  its  features  as  were  inconsistent  with 
American  institutions,  and  accepted  such 
of  them  as  were  considered  adaptable  to 
the  particular  schemes  or  policies  of  the 
law  of  the  several  jurisdictions  of  which 
they  were  made  a  part.  Some  jiirisdicti<ms 
were  impressed  with  the  feature  of  the 
original  writ  which  gave  the  defendant  no- 
tice not  only  of  the  form  of  action,  but 
of  the  particular  cause  of  action  to  which 
he  was  summoned  to  respond,  and  in  such 
jurisdictions  actions  at  law  are  almost 
invariably  begun  by  petitions,  complaints, 
or  notices  upon  which  or  after  which  proc- 
ess issues.  Id  such  jurisdictions  the  cause 
of  action  as  well  tjs  the  form  of  action 
is  disclosed  by  the  petition  or  complaint, 
and  the  process,  whatever  its  form,  com- 
mands the  defendant  to  appear  and  respiHid 
to  that  particular  cause  of  action.  Such 
is  the  law  in  almost  every  jurisdiction 
from  which  authorities  are  cited  by  the 
defendant  in  support  of  its  contaitioii. 
These  jurisdictions  are  Alabama,  Califor- 
nia, Georgia,  Indiana,  Iowa,  Kansas.  Ken- 
tucky, Missouri,  Nebraska.  New  York,  and 
Pennsylvania. 

There  is  an  intimate  relation  between 
the  law  that  provides  methods  of  commoic- 
ing  actions  and  the  law  governing  the 
amendment  of  actions,  for  upon  the  theory 
upon  which  actions  are  commenced  depends 
largely  the  logic  or  policy  of  the  theory 
upon  which  amendments  are  allowed.  Thu^ 
in  the  states  of  Georgia,  Iowa,  Kansas, 
Kentucky,  Missouri,  Nebraska,  and  X*w 
York,  where  the  cause  of  action  appears  in 
the  complaints,  petitions,  or  process,  the 
policy  of  the  law  is  to  restrict  amendments 
to  the  very  cause  of  action  so  stated,  by 
providing  by  express  statute  for  the  allow- 
ance of  such  amendments  only  as  "do  not 
change  substantially  the  claim  or  defpnae." 
or  when  they  do  not  "add  a  new  and  distinct 
cause  of  action."  Obviously,  then,  in  th«e 
jurisdictions,  any  amendmoit  that  sets  up 
a  cause  of  action  substantially  different 
from  the  one  to  which  the  defendant  wu 
fficpreasly  summoned  to  respond  would  pn^ 
sent  a  new  or  a  different  cause  of  action 
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from  that  first  sued  upon,  and  vould  cither 
be  refused,  or,  if  allowed,  would  hazard 
the  operation  of  the  statute  of  limitations. 

The  case  of  Sicard  v.  Davis,  6  Pet.  124, 
8  L.  ed.  342,  is  seldom  omitted  in  the  cita- 
tion of  authorities  in  support  of  the  cou- 
tention  that  a  new  cause  of  action  presented 
by  amendment  after  the  limitation  of  a 
statute  is  barred  by  the  statute.  This  was 
an  action  in  ejectment  in  which  the  plain- 
tiff alleged  a  different  demise  and  a  new 
title  by  an  amendment  to  the  declaration, 
allowed  at  a  time  after  the  defendant  had 
acquired  a  possessory  title  to  the  premises 
by  operations  of  the  statute  of  limitations. 
In  that  case.  Chief  Justice  Marshall  stated 
that  limitations  might  be  pleaded  to  the 
second  allegation  (that  is,  to  the  amend- 
ment to  the  declaration),  though  not  to 
the  first,  because  "the  second  count  in  the 
declaration,  bein^  on  a  demite  from  a  dif- 
ferent party,  assertinff  a  different  title,  is 
not  distinguishable,  so  far  as  respects  the 
bar  of  the  act  of  limitations,  from  a  new 
Qction;'*  and  the  court  held  that  the  case 
stated  by  the  amendment  was  barred  by 
tlie  act  of  limitations  intervening  between 
the  commencement  of  the  action  and  the 
allowance  of  the  amendment.  This  decision, 
lio%vever,  when  considered  in  connection 
with  the  particular  form  of  action  in  which 
it  was  rendered,  has  little  authoritative 
(waring  upon  the  case  under  consideration, 
for  an  amended  declaration  in  ejectment, 
8ettin<T  up  a  different  demise  from  a  differ- 
ent party,  and  therefore  asserting  a  differ- 
ent title,  might  readily  be  held  bad  in 
Delaware,  not  simply  because  the  cause 
of  action  stated  by  it  would  be  new,  but 
because  in  our  metiiod  of  procedure  in  that 
form  of  action,  the  amendment  would  not 
be  connected  with  or  related  to  the  parties 
to  the  suit  without  a  corresponding  amend- 
ment of  parties,  which  is  against  the  policy 
of  our  laws. 

In  Delaware  an  action  of  ejectment  is 
commenced  not  by  original  or  other  writ, 
and  in  this  respect  it  is  an  exception  to 
the  general  rule,  but  by  filing  a  declara- 
tion showing  at  large  the  premises  of 
which  the  plaintiff  alleges  he  was  pos- 
sessed by  demise  and  from  which  he  alleffea 
to  have  been  ejected.  To  this  extent  the 
commencement  of  the  action  resembles  the 
mode  generally  pursued  in  some  other  juris- 
dictions. Service  is  made  by  delivering  a 
copy  of  the  declaration  to  the  defendant, 
and  to  the  case  as  stated  in  the  declaration 
tbe  defendant  is  summoned  to  respond.  The 
common-law  fiction  of  the  action  main- 
tains in  Delaware,  and  therefore  the  com- 
mon-law rule  maintains  that  the  lessor  of 
the  plaintiff  must  hare  had  the  right  of 
possession  at  the  time  of  the  demise  men- 
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tioned  in  the  declaration,  which  means  of 
necessity,  at  or  before  the  commencement 
of  the  action.  Obviously,  then,  an  amend- 
ment to  the  declaration  that  sets  up  a  new 
demise  from  a  different  party,  asserting  a 
different  title  from  that  declared  upon  in 
the  original  declaration,  states  much  more 
than  a  new  cause  of  action,  in  that  it  states 
a  cause  of  action  between  new  persons  who 
are  not  parties  to  that  suit,  the  nominal 
plaintiff  in  an  action  of  ejectment  being  a 
fictitious  person  and  the  real  plaintiff  in 
the  action  being  a  fictitious  lessor,  and  of 
course  cannot  be  maintained  witiiout  an 
amendment  of  parties. 

The  case  of  Union  P.  R.  Co.  v.  Wyler, 
158  U.  S.  285,  39  L.  ed.  B83,  15  Sup.  Ct. 
Hep.  877,  was  cited  by  the  defendant  as 
a  controlling  authority  in  support  of  its 
contention,  because  of  the  similarity  of  the 
defendant's  liability  under  the  pleadings  in 
that  case  to  the  defendant's  liability  in  the 
one  under  review,  and  the  pronouncement 
of  the  law  thereupon  by  the  Supreme  Court 
of  the  United  States. 

The  plaintiff  instituted  in  Missouri  an 
action  to  recover  for  personal  injuries  sus- 
tained in  Kansas,  and  after  tbe  removal 
of  the  case  to  a  Federal  court,  the  question 
of  law  under  consideration  was  taken  to 
the  Supreme  Court  of  the  United  States  for 
determination.  In  the  original  pleading, 
the  plaintiff  alleged  that  bis  injuries  were 
occasioned  by  the  negligent  act  of  an  in- 
competent fellow  servant,  of  whose  incom- 
petence the  defendant  had  knowledge,  and 
charged  the  defendant  with  a  violation  of 
its  duty  as  a  master  to  supply  him  with 
competent  servants  with  whom  to  work. 
After  the  removal  of  the  case  to  the  Fed- 
crifr  court,  the  plaintiff  amended  his  peti- 
tion, wholly  ranitting  the  charge  of  incom- 
petence of  his  fellow  servant  and  the 
defendant's  knowledge  thereof,  and  based  his 
cause  of  action  simply  upon  the  negligent 
act  of  the  same  fellow  servant,  charging 
the  defendant  with  liability  therefor  under 
a  statute  of  Kansas,  where  the  injury  was 
inflicted,  which  gave  a  servant  a  right  of 
action  against  a  master  for  the  negligence 
of  a  fellow  servant,  without  regard  to  the 
clement  of  incompetence. 

Between  the  time  of  filing  the  original 
and  amended  petitions  the  statute  of  limi- 
tations of  Missouri  intervened.  There  were 
really  presented  two  questions:  First, 
whether  the  case  as  stated  in  the  amended 
petition  constituted  a  new  cause  of  action, 
and  if  so,  was  it  barred  by  tbe  statute  of 
limitations. 

This  case  is  an  authority  in  point  upon 
the  question  whether  the  amended  petition 
restated  the  original  cause  of  action  or 
|«esented  one  entirely  new,  as  the  amendod 
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pleadiaf  in  thmt  eiM  deprired  the  defend- 
ant as  a  master,  of  the  defense  of  the  serv- 
ant's assttmption  of  risk,  and  charged  it 
vith  a  new  liability  under  entirely  di^erent 
law,  Toy  much  as  was  done  by  the  amended 
declaration  in  the  case  under  consideration. 
The  court  held  that  the  amended  petition 
stated  a  cause  of  action  under  the  statute 
of  Kansas  that  was  in  derogaticm  of  the 
{general  law  of  master  and  servant  under 
which  the  plaintiff  had  declared  in  his 
original  petition,  and  therefore  constituted 
a  departure  and  set  up  a  new  cause  of  ac- 
tion. With  this  eonclusion  we  take  no  ex- 
ception. But  the  court  further  held  that 
because  it  was  a  departure  from  the  origi- 
nal petition,  and  because  it  set  up  a  n^ 
cause  of  action,  the  statute  of  limitations, 
as  applied  to  the  new  cause  of  action, 
treated  the  action  as  commenced  when  the 
amendment  was  incorporated  into  the  plead- 
ings. 

A  careful  reading  of  this  case  disoloaes 
that  the  Supreme  Court  reached  thie  deci- 
aion,  if  not  by  expressly  construing  the  atat- 
ulcs  of  Miaeouri,  then  certainly  by  giving 
to  them  a  consideration  that  is  reflected  in 
the  decision,  for  the  decision  of  the  court 
in  this  case,  like  the  decisions  of  the  courts 
under  like  statutes  in  other  jurisdictions, 
is  in  harmony  with  the  policy  of  the  law  as 
declared  in  the  jurisdiction  In  vhich  the 
case  arose. 

In  MiHsouri  a  eiTil  action  is  tiegun  by 
petition  upon  which  a  writ  issues.  Civil 
Procedure,  chap.  21,  art.  4,  §  1758.  To 
the  cause  of  action  presented  by  the  peti- 
tion, the  defmdant  is  summoned  to  re- 
spond, and  it  appears  that  to  that  cause  of 
action  alone  is  he  required  to  answer.  The 
petition  presenting  the  cause  of  action,  how- 
ever, is  susceptible  of  amendment,  but 
amendment  of  the  original  petition  is  re- 
stricted by  statute  to  such  things  as  do 
"not  change  substantially  the  claim  or  de- 
fense" (Civil  Procedure,  chap.  21,  art.  6, 
§  1848),  which  obviously  means  the  claim 
as  made  by  the  original  petition.  The  pol- 
icy of  the  law  of  Missouri,  therefore,  and 
of  a  number  of  jurisdictions  cited  by  the 
defendant  where  actions  are  begun  by  com- 
plaints or  petitions,  is  to  restrict  the  cause 
of  action  and  the  amendments  thereof  to 
the  one  stated  in  the  original  petition,  and 
if  another  cause  of  'action  be  stated  by 
amendment,  to  subject  the  new  cause  of 
action  to  the  operation  of  the  statute  of 
limitations. 

Like  other  American  jurisdictions,  the 
state  of  Delaware,  in  providing  a  method 
for  commencing  actions  at  law,  adoptf^d 
some  of  the  features  of  the  original  writ 
at  common  law  and  discarded  others.  When 
comnarison  is  made  with  the  methods 
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adopted  by  other  American  JnriadietioB^ 
and  particularly  with  the  methods  in  the 
jurisdictions  m«itioned,  it  will  be  observed 
that  many  of  the  feature*  of  the  ecnamoa 
law  procMding  nliich  were  rejected  by  this 
jurisdiction  are  the  very  ones  which  other 
jurisdictions  have  considered  important 
enough  to  accept;  and  upon  further  exami- 
nation it  will  be  disclosed  that  in  this  and 
in  other  jurisdictions  the  principle  and 
effect  of  amendments  in  actions  at  law  are 
consistent  with  and  controlled  by  the  par- 
ticular policies  of  law  which  were  adopted 
by  the  several  jurisdicticms  in  determining 
their  different  methods  of  instituting  ac- 
tions. 

Except  in  certain  summary  proceedings, 
an  action  at  law  is  commenced  in  tliis  stale, 
not  by  petition  or  complaint,  but  by  pre- 
cipe, which,  for  such  a  purpose,  is  a  man- 
date to  the  prothonotaiy,  directing  him  to 
issue  proems  or  a  writ  of  a  particular  char- 
acter in  the  action  thereto  instituted,  cotb- 
manding  the  sheriff  to  summon  the  defend- 
ant to  appear  and  answer  the  plaintiff  ia 
a  particular  form  of  action.  The  featurci 
of  this  proceeding  that  distinguish  it  from 
the  proceeding  at  comdion  law  and  from 
proceedings  ^  some  of  the  jurisdictions 
that  have  been  adverted  to  are  that  ttie 
action  is  thus  begun  upon  the  command 
of  the  plaintiff,  and  not  upon  his  petition, 
the  process  issues  of  course,  and  not  by 
leave,  the  form  of  action  is  stated  in  both 
the  praecipe  and  the  process,  while  the  caiw 
of  action  is  stated  in  neither,  and  the  pur- 
poses of  tiie  writ  are  to  disclose  to  the  court 
its  juriadictitm  in  an  action  of  that  form, 
and  to  ennpel  the  appearance  and  answer 
of  the  d^endant  thereto. 

As  causes  of  action  of  many  differeut 
characters  may  be  embraced  within  mk 
form  of  action,  notably  in  the  form  d  an 
action  of  trespass  on  the  case,  the  defend- 
ant in  an  action  at  law  instituted  in  Dda- 
ware  is  not  informed  of. the  nature  of  the 
piaintifTi  oomplaint  or  of  the  eharaeter  of 
his  cause  of  action  until,  in  the  course  of 
the  proceeding,  and  pursuant  to  oartaia 
rules  for  pleading,  the  plaintiff  flies  his 
declaration.  Then  and  not  until  then,  does 
he  know  to  what  he  is  summoned  to  re- 
spond. 

Under  the  practice  of  the  courts  of  this 
state,  a  plaintiff  has  a  rig^t  to  insert  in 
his  declaration  any  number  of  counts,  hav- 
ing regard,  of  course,  to  the  rule  againit 
vexatious  pleading,  provided  tliat  each 
count  presents  a  separate  and  distinct  caote 
of  action,  and  that  each  cause  of  action  m 
presented  is  appropriate  to  the  form  of  ac- 
tion in  which  It  ia  pleaded,  and  to  mA 
count,  eonetitniing  as  its  name  ligniflai^  • 
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separate  "tale"  or  complaint,  the  defend- 
ant miut  make  separate  answer. 

In  order  to  remove  from  the  administra- 
tion of  justice  the  stigma  that  existed  in 
earljr  history  of  trying  technical  questions 
rather  than  merits,  and  deciding  causes 
apart  from  the  objects  of  the  suit,  our  laws 
relating  to  amendments  pursued  a  policy 
of  great  liberality  and  placed  a  large  dis- 
cretion in  the  court.  The  Constitution  pro- 
vides that  "in  civil  causes,  when  pending, 
the  superior  court  shall  have  the  power, 
before  judgment,  of  directii^,  upon  such 
terms  as  it  shall  deem  reasonable,  amend- 
ments, impleadinga,  and  legal  proceedings 
M  that  by  error  in  any  of  them,  the  deter- 
mination of  causes,  according  to  their  real 
merits,  shall  not  be  hindered."  Article  4, 
I  24,  of  the  Constitution  of  1897. 

Supplementing  this  declaration  of  prin- 
ciple, it  is  provided  by  statute  that  "in 
any  civil  cause  pending  before  the  supertor 
court,  the  said  court  shall  have  power,  at 
any  time  before  judgment,  to  allow  amend- 
ments either  in  form  or  substance,  of  any 
process,  pleading,  or  proceeding,  in  such 
action,  on  such  terms  as  shall  be  just  and 
reasonable."   Revised  Code,  chap.  112,  |  11, 

From  this  statement  of  the  law.  It  ap- 
pears that  the  only  limitation  in  point  of 
time  that  is  placed  upon  an  amendment  in 
a  pending  action,  within  the  discretion  of 
the  court,  is  judgment.  Within  that  limi- 
tation, the  court  in  its  discretion  may  allow 
an  amendment  whenever  it  pleases.  There 
is  no  su^estion  of  limitation  of  amend- 
meata  such  as  may  be  imposed  a  statute 
of  limitations.  In  truth,  the  court,  in  pro- 
mulgating rules  for  pleading,  has  wholly 
ignored  the  contemplation  of  such  a  limi- 
tation by  providing  that  the  plaintiff  shall 
file  his  declaration  on  the  second  rule  day 
after  the  return  day  of  the  writ.  In  an 
action  for  personal  injuries,  instituted  just 
before  the  expiration  of  the  year  limited  by 
the  statute  for  such  actions,  the  rule  day 
for  the  plaintiff's  declaration  occurs  after 
the  expiration  of  the  year  limited  by  tlie 
statute  for  the  action.  If  the  statute  ruus 
to  the  statement  of  the  cause  of  action,  and 
is  not  arrested  once  and  for  all  by  the  in- 
stitution of  the  suit,  then  in  such  case  the 
action  is  barred  when  the  cause  thereof  is 
first  stated  by  the  original  declaration  just 
as  effectually  as  by  a  subsequent  statement 
in  an  amended  declaration ;  and  there  would 
then  be  the  anomaly  of  an  action  instituted 
within  the  year  and  therefore  not  affected 
by  the  statute  of  limitations,  and  the  cause 
of  action  thereof  stated  in  -an  original 
{heading  after  the  year  being  barred  by  the 
■tAtttte. 

It  is  therefore  held  that,  Is  view  of  the 
ebaraeter  and  purpose  of  original  proeeu 
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in  actions  at  law  in  the  state  of  Delaware, 
the  operation  of  statutes  limiting  actions 
at  law  is  arrested  at  the  time  when  the 
action  is  brought,  and  does  not  extend  to 
the  time  when  the  cause  of  action  is  stated, 
and  that  a  cause  of  action  that  would  have 
been  good  in  law  if  stated  in  the  ori^n^l 
declaration  will  likewise  be  good  if  stated 
by  amendment. 

The  remaining  errors  assigned  by  the 
plaintiff  in  error  may  be  considered  in 
groups,  and  whea  classified  relate  to  tlie 
errors  charged  to  the  court  in  defining  and 
in  failing  properly  to  define  to  the  jury 
the  duty  the  defendant  owed  the  deceased 
to  warn  him  against  danger,  and  the  duty 
the  deceased  owed  himself  to  avoid  danger, 
and  in  refusing  to  give  the  jury  binding 
instructions  to  render  a  verdict  for  the  de- 
fendant, upon  the  grounds,  first,  that  the 
deceased  was  guilty  of  contributory  negli- 
gence; second,  that  no  act  of  negligence  on 
the  part  of  the  defendant  was  shown ;  third, 
that  the  preponderance  of  the  evidence  was 
with  the- defendant;  and  fourth,  that  the 
testimony  produced  for  the  defendant  to 
disprove  negligence  was  positive,  while  the 
testimony  for  the  plaintiff,  in  proof  oS  neg- 
ligence, was  merely  negative. 

At  the  trial  of  this  case  there  was  no 
dispute  as  to  the  character  of  the  place  in 
which  the  deceased  met  his  death,  nor  of 
the  lawfulness  of  the  presence  and  charac- 
ter of  work  in  which  the  defendant  and  the 
deceased  were  respectively  engaged  in  that 
place.  The  deceased  was  a  mechanic  em- 
ployed by  the  Pullman  Company  upon  the 
repair  of  cars.  The  defendant  was  a  rail- 
road company  engaged  in  moving  and  plac- 
ing cars  upon  the  tracks  of  the  Pullman 
Company  for  repair.  The  place  was  the 
yard  of  the  Pullman  Company,  connected 
with  and  forming  a  part  of  its  car  works, 
which  was  covered  by  a  platform  upon 
which  were  its  private  linos  of  tracks,  run- 
ning parallel  with  and  adjacent  to  its  shops. 
The  tracks  or  lines  of  railway  were  not 
used  for  traffic  or  for  the  transportation 
of  anything  except  the  cars  themselves, 
when  being  placed  in  position  for  the  pur- 
pose of  being  altered,  repaired,  or  renovated, 
or  when  being  removed  therefrom.  In  this 
respect  the  place  was  an  open-air  work- 
shop; and  when  considered  with  reference 
to  the  care  and  caution  required  of  all 
persons  moving  about  it,  different  in  no 
substantial  way  from  an  inclosed  shop  in 
which  the  same  kind  of  work  is  done. 

In  a  preceding  review  of  an  earlier  trial 
of  this  case  by  the  supreme  court  of  this 
state  (2  Boyce  [Del.]  — ,  80  Atl.  617),  this 
court  announced  as  law,  that  there  was  im- 
posed upon  a  railroad  company  a  duty  to 
give  warning  of  the  aj^roaeh  and  move- 


Digitized  by 


Google 


046 


DELAWARE  SUPREME  COURT. 


meat  of  its  enginea  and  trains  to  all  per- 
sons put  in  danger  thereby,  and  to  give 
sudi  a  warning  as,  under  the  varied  condi- 
tions of  their  operation,  shall  be  timely 
and  sufficient.  With  a  particular  reference 
to  the  testimony  produced  at  the  Arst  trial, 
which  in  the  main  is  the  same  that  was 
presented  in  the  trial  now  under  review, 
the  court  further  held  that  it  was  the  duty 
of  the  railroad  company  in  giving  a  warn- 
ing that  there  was  about  to  be  danger  upon 
a  particular  track,  to  give  a  warning  not 
only  to  those  who  were  present  when  the 
warning  was  given,  but  to  those  who  were 
present  when  the  danger  came.  It  con- 
templated a  warning  to  all  who  were  put 
in  peril.  It  was  not  limited  to  those  who 
were  at  work  within,  upon,  and  under  the 
cars  upon  the  track,  but  extended  to  those 
who  otherwise  might  lawfully  come  within 
the  zone  of  the  impending  danger  in  igno- 
rance of  its  existence  and  of  their  peril. 
Around  this  statement  of  the  law  revolved 
the  controversy  in  the  second  trial  below, 
the  plaintiff  below  offering  testimony  to 
prove  that  the  deceased  could  not  have 
heard  the  first  warning,  for  at  the  time 
it  was  given  he  was  within  the  shops  and 
out  of  hearing,  that  no  warning  was  given 
subsequent  to  the  first  warning,  that  in  the 
progresa  of  his  work  and  in  the  exercise 
of  all  the  care  and  caution  required  of  bim 
in  view  of  the  character  and  location  of 
his  occupation,  the  deceased  came  from  the 
shops  and  walked  a  distance  of  about  a 
dozen  feet  directly  to  the  opening  between 
the  two  cars  hy  which  he  was  crushed  with- 
out being  then  or  theretofore  warned  that 
shifting  was  about  to  be  done  upon  the 
track  he  was  crossing,  and  without  knowl- 
e<lge  thereof  from  anything  in  the  situation 
which  he  could  have  seen  or  in  law  would 
have  been  required  to  see;  that  while  the 
engine  was  at  the  other  end  of  the  line  of 
cars,  it  was  outside  of  tbe  yard,  acrou  the 
street;  and  if  tha  deceased  had  looked,  his 
vision  would  have  been  obstructed  to  a 
greater  or  less  extent  by  the  presence  of  a 
intte  or  fence  dividing  the  yard  from  the 
street,  and  that  even  if  be  had  seen  the 
shifter  standing  outside  of  the  yard,  or 
heard  its  bell  ring,  there  was  nothing  from 
such  an  observation  to  anggeit  it  was  about 
to  do  shifting  in  the  yard,  and  to  put  him 
on  his  guard,  and  cause  him  to  heed  the  in- 
stmetiona  of  a  posted  notice  to  employees 
not  to  "pass  between  the  cars  while  can 
are  being  shifted  in  tbe  yard."  As  to  the 
insufnciency  of  tbe  wuning,  the  plaintiff 
below  produced  witnesses  who  were  work- 
ing in,  on,  or  under  cars  located  upon  the 
track  where  the  injury  occurred)  two  testi- 
fied that  they  heard  and  obeyed  the  warn- 
ing given  from  two  to  four  minutes  before 
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the  accident,  but  that  after  that  warning, 
they  heard  no  further  warning,  although 
they  remained  relatively  in  tbe  same  pwi- 
tions  in  which  they  were  when  they  heard 
the  first  warning. 

Tbe  defendant  l>eIow,  on  the  other  hand, 
produced  testimony  that  the  first  warning 
was  given  at  a  time  from  which  it  might  be 
inferred  that  Gatta  was  in  the  yard  and 
before  he  had  gone  into  the  shops,  that  the 
warning  was  given  both  by  the  call  of  train- 
men and  by  ringing  the  bell  of  the  shifter 
from  the  time  it  was  first  given  down  to  the 
time  that  Gatta  n-as  killed,  and  that  Gatts 
could  or  should  have  heard  these  warnings, 
that  the  shifter  was  not  standing  outside 
of  the  yard  and  beyond  the  street,  as  shonn 
upon  the  defendant's  own  plot,  but  it  was 
standing  partly  within  the  yard,  so  that 
Gatta,  by  looking,  could  have  seen  it,  and 
in  law  should  have  been  required  to  see  it, 
and  to  have  recognized  the  purpose  and 
danger  of  its  presence,  and  that  he  could 
have  heard  the  bell  and  should  have  recog- 
nized it,  without  confusing  it  with  the 
sound  of  other  bells,  and  should  have 
heeded  the  warning  which  it  gave  him. 

In  this  state  of  the  testimony,  nearly  all 
of  which  was  conflicting  and  much  of  whi.?)i 
was  irreconcilable,  the  case  was  submitted 
to  the  jury  under  the  usual  instruction  by 
the  court  relative  to  conflicting  testimony, 
and  out  of  this  testimony,  which  was  con- 
sidered, and  in  parts  accepted  and  re- 
jected, we  assume  in  the  light  of  such  aa 
instruction,  the  jury  evolved  a  rerdiet  fat 
the  plaintiff. 

Without  reciting  the  testimony  of  the 
case  to  which  the  court  has  givm  considera- 
tion in  reaching  its  conclusion,  we  consider 
it  sufficient  to  state  that  when  taken  alone, 
the  eridoice  produced  on  the  part  of  the 
fJaintiff  was  ■ufiteioit  to  justify  tbe  jury  in 
finding  that  the  Injuries  to  the  deceased 
were  oecaaioned  1^  the  negligence  of  the 
defendant  at  a  time  when  tbe  deceased  was 
in  the  exercise  of  a  eare  and  caution  eom- 
mcnsurate  with  the  duties  of  his  position 
and  oraipation,  and  that  the  charge  of  the 
court  in  those  respects  disclosed  no  errors 
either  in  what  was  included  or  omitted. 

Opposed  to  the  testimony  for  tbe  plain- 
tiff and  to  the  inferences  it  justifies,  how- 
ever, is  the  testimony  for  the  defendut. 
which  is  claimed  to  he  of  a  wright  Mi 
much  greater  and  a  quality  so  superior  to 
that  produced  for  the  plaintiff,  tliat  in  law 
the  trial  court  was  bound  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant. 
From  the  refusal  of  the  trial  court  either 
to  grant  a  new  trial  or  direct  a  verdict  for 
the  defendant,  by  assuming  to  determine 
for  which  party  the  testimtmy  preponder- 
ated, spring  the  important  errors  disrged 
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to  the  court  Mow;  namely,  that  &  new 
trial  should  havo  bfea  ordered  or  a  verdiet 
for  the  defendant  ■honld  have  been  directed 
on  the  groundi,  "third,  that  the  prepon* 
deranra  of  the  evidenee  waa  with  the  de- 
fendant; and  fourth*  that  the  teetimouy 
produced  for  the  defendant  to  disprove  neg- 
ligence waa  positive,  while  the  testimouT 
for  the  plaintiff,  in  proof  of  oegligence,  was 
merdy  negative." 

In  that  branch  of  the  administration  of 
justice  in  wliieh  the  conrte  are  ealled  upon 
to  perform  the  delicate  funeti<m  of  direct- 
ing, sustaining,  uid  disturbing  the  verdicts 
of  juries,  without  encroaching  upon  their 
separate  function,  courts  have  adopted  for 
their  governance  so  far  as  praeUeable,  cer- 
tain well  considered  principles.  In  tlie 
policy  of  the  law  of  this  state,  declared  by 
the  courts  in  numberless  deoisions,  the 
jury  is  the  sole  judge  of  the  facta  of  a 
ease,  and  so  jealous  is  the  law  of  this  pol- 
icy that  by  express  provision  <d  the  Con- 
stitution tiie  court  is  forbidden  te  touch 
upon  the  facts  of  the  case  in  ita  charge  to 
the  jury.  While  in  jury  trials  the  court 
nay  not  determine  issues  of  fact  from  the 
evidenee,  the  court  may,  for  certain  pur- 
poses, detwmine  the  existence  of  evidence 
from  which  issues  of  fact  may  be  deter- 
mined by  the  jury.  By  inquiry  into  the 
evidenee  the  court  will  not  allow  a  verdict 
when  the  evident  is  not  sufficient  in  law 
to  support  it,  nor  will  the  cou^  sustain  a 
verdict  when  rendered  againat  tiie  evidence 
w  upon  inmfBcient  evidenee. 

When  the  evidenee  in  a  ease  is  admitted 
•r  not  eontroverted,  and  whea  the  law  as 
applied  to  that  evidenee  is  productive  of  hut 
one  legal  result,  it  becomes  the  duty  of  the 
court,  in  the  administration  of  justice,  to 
bind  the  jury  to  render  a  verdict  accord- 
ingly. To  do  otherwise  would  simply  en- 
tail a  postponement  of  the  proper  decision 
of  the  case,  by  a  retrial  ordered  on  a  mo- 
tion for  a  new  trial,  in  the  event  the  jury 
found  against  the  facta.  Thus,  when  it  ap- 
pear* by  a  verdict  that  admitted  facts  w><ie 
ignored  1^  the  jury,  or  the  instructions 
upon  the  law  were  disregarded,  or  a  clear 
frror  of  calculation  was  made,  the  court 
will  set  asids  the  verdiet,  or  to  avoid  this, 
when  possible,  the  court  will  direct  the 
jury  to  render  the  only  verdict  that  eonid 
legally  be  sustained.  Prettyman  v.  Wapli>s. 
4  Harr.  (Del.)  290,  302;  State  use  of  Hnz 
xard  T.  LaytOB,  8  Harr.  (Dd.)  409,  480, 
481;  Beeaon  r.  Elliott,  1  Del.  Ch.  368: 
Waplea  v.  Waplea,  1  Harr.  (Del.)  394,  nutc 
a;  Allen  t.  Miles,  4  Harr.  (Del.)  234; 
Bailey  v.  England,  1  Penn.  (Del.)  12,  »0 
Atl.  46S;  Kinney  v.  Short,  2  Harr.  (Del.) 
S67;  Taylor  v.  Moore,  3  Harr.  (Del.)  6,  7. 

But  when  the  case  involves  a  eontro- 
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verted  queation  of  fact  in  which  the  evi- 
dance  is  conflieting,  and  out  of  the  conflict 
may  be  gathered  sufficient  evidenee  to  sup- 
port a  verdict  for  eitner  party,  the  issue 
of  fact  will  be  left  severely  to  the  jury, 
and  the  eourt  will  neither  direct  nor  dis- 
turb the  verdiet  upon  the  ground  that  it 
is  against  the  evidence  though  it  would 
have  drawn  frmn  the  testimony  a  con- 
clusion different  from  that  drawn  ^  the 
jury.  Burton  v.  Philadelphia,  W.  &  B.  K. 
Co.  4  Harr.  (Del.)  252,  264;  State  v.  Bra- 
lawski,  2  Boyce  (DeL)  —,84  Atl.  960.  The 
absence  or  presence  of  «mflieting  testimony 
in  a  case  is  therefore  a  controlling  con- 
sideration by  which  courts  are  governed  in 
directing,  sustaining,  or  overturning  the 
verdicts  of  juries. 

It  is  cratended,  however,  that  as  the  jury 
is  instructed  to  find  for  the  party  with 
whom,  in  the  maintenance  of  the  issues, 
rests  the  preponderance  oi  evidenee,  it  is 
likewise  the  dul7  of  the  conr^  when  that 
preponderance  is  disclosed  at  the  trial, 
either  to  direct  a  verdict  in  accordance 
with  it,  or,  after  trial,  to  set  the  verdict 
aside,  if  the  verdict  be  found  against  it. 
This,  in  the  last  analysis,  would  make  the 
court  the  judge  of  the  facta;  and  if  the 
judgment  of  the  jury  upon  the  issue  oS  fact 
were  to  be  anticipated  or  reviewed  by  the 
judgment  of  tiie  court  upon  the  facts,  then 
the  function  of  the  jury  in  determining  is- 
sues of  faet  would  cease  to  be  NceluBivo 
and  would  become  merely  preliminary. 

It  is  the  province  of  the  jury  in  the  trial 
of  civil  cases  to  consider  the  whole  v(dume 
of  testimony,  estimate  and  weigh  its  value, 
accept,  reject,  re«>ncile,  and  adjust  its  con- 
flicting parts,  and  be  controlled  in  the  re- 
sult by  that  part  of  the  testimony  which  it 
finds  to  be  of  greater  weij^t.  As  tin  jniy 
is  the  exclusive  judge  of  the  evidence,  it 
must  in  reason  be  tiie  exclusive  judge  of 
what  constitutes  the  preponderance  of  the- 
evidence,  and  when  that  judgment  Is  reaohetk 
upon  evidence  sufficient  to  support  a  ver* 
diet,  it  should  not  be  disturbed  by  the  court. 
Smithers  v.  Wilmington  City  R.  Co.  6  Penn. 
(Del.)  422,  425,  07  Atl.  167;  Simeone  v. 
Lindsay,  6  Penn.  (Dd.)  224,  6S  Atl.  778; 
Waller  v.  Wilmington  City  R.  Co.  6  Penn. 
(Del.)  374,  01  Atl.  874;  Reed  T.  Continen- 
tal Ins.  Co.  0  Penn.  (Del.)  204,  86  Atl. 
HM;  Cecchi  v.  Lindsay,  1  Boyce  (Del.) 
185,  75  Atl.  376;  Lenkewiei  v.  Wilmington 
City  R.  Co.  7  Penn.  (Del.)  04,  74  Atl.  11. 

Aa  in  the  trial  of  this  case  there  waa 
sufficimt  evidence  to  justify  the  verdict 
rendered,  the  court  finds  no  error  committed 
by  the  trial  court  either  in  refusing  to  di- 
rect a  different  verdict  or  in  refusing  to 
disturb  the  one  rendered. 

Bring  required  to  estimate  and  weigh  all 

Digitized  byGoOglC 


•48 


DELAWAKE  SUF,R£M£  COURT. 


the  testimony  In  a  cue  in  order  to  deter- 
mine where  the  preponderance  lies,  juries 
Mn  frequently  required  to  consider  testi- 
mony known  as  positive  and  negative  testi- 
mony, and  to  give  to  it  the  peculiar  weight 
And  value  accorded  it  by  the  law.  At  the 
trial  of  this  case  the  court  instructed  the 
jury  that  "the  jury  in  determining  the 
value  of  testimony  may,  and  often  shouTd, 
give  greater  weight  to  positive  than  to 
negative  testimony,  but  all  the  testimony 
should  be  considerol  by  the  jury,  and  given 
such  weight  as  in  their  judgment  it  is  en- 
titled." To  this  instruction  the  defendant 
below  excepted  and  for  error  contends,  that 
in  view  of  the  negative  character  of  the 
testimony  in  proof  of  negligence  and  the 
positive  character  of  the  testimony  offered 
to  disprove  negligence,  the  trial  court 
should  either  have  directed  a  verdict  in 
its  favor  or  set  aside  the  verdict  rendered 
against  it,  and  should  not  have  submitted 
the  case  to  the  jury  upon  the  instruction 
given. 

In  the  case  of  Queen  Anne's  R.  Co.  v. 
Reed,  S  Penn.  (Del.)  226,  236,  119  Am.  &t. 
Rep.  301,  Sd  Atl.  860,  this  court  recognized 
the  general  rule  that  positive  or  affirmative 
testimony  is  of  greater  weight  than  testi- 
mony merely  negative;  that  is,  the  testi- 
mony of  a  credible  witness  that  he  saw  or 
heard  a  particular  thing  at  a  particular 
time  and  place  is  more  reliable  than  that 
of  an  equally  credible  witness  who,  with 
the  same  opportunities,  testifies  that  he  did 
not  hear  or  see  the  same  thing  at  the  same 
time  and  place.  1  Wharton,  Er.  §  41S; 
Starkie,  Ev.  867;  Jones,  Ev.  §  901.  The 
reason  for  the  rule  is  that  the  witness  who 
testifies  to  a  negative  may  have  forgotten 
what  actually  occurred,  w]iile  it  is  impos- 
sible for  the  witness  who  testifies  affirma- 
tively to  remember  what  never  existed, 
fititt  T.  Hnidekoper,  17  Wall.  384,  21  L. 
ed.  644.  Negative  testimony  may  be  at- 
tributed to  lack  of  attention,  inert  mental 
operations,  imperfect  senses  as  well  as  to 
the  faulty  recollection  of  the  witness;  while, 
on  the  contrary,  given  under  circumstances 
that  diBctose  the  witness  to  have  been  men- 
tally alert,  of  perfect  senses  and  excellent 
memory,  and  showing  the  opportunities  of 
the  witness  for  knowing  and  the  attention 
he  bad  given  the  matter  concerning  which 
he  testifies,  negative  testimony  may  lose 
its  negligible  quality  and  outweigh  positive 
testimony.  Qreany  v.  Long  Island  R.  Co. 
101  N.  T.  419,  6  N.  E.  425;  Lighthouse  v. 
Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  518,  64 
N.  W.  320;  Kelley  v.  Schupp,  60  Wis.  7fl, 
18  N.  W.  725;  Nelson  v.  Iverson,  24  Ala. 
9,  60  Am.  Dee.  442;  Stoddard  v.  Kelly,  r,0 
Ala.  452;  State  v.  Gates,  20  Mo.  400;  Van 
Salvellergh  ▼.  Greoi  Bay  Traction  Co.  132 
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WU.  166,  111  N.  W.  1120;  Stotler  v.  Qi- 
cago  t  A.  R.  Co.  200  Mo.  107,  98  S.  W. 
509;  Fence  v.  Chicago,  R.  I.  &  P.  R.  Co. 
79  Iowa.  389,  44  N.  W.  686;  Davis  v.  New 
York,  N.  H.  &  H.  R.  Co.  159  Mass.  532,  34 
N.  E.  1070;  Eilert  v.  Green  Bay  &  M.  R. 
Co.  48  Wis.  606.  4  N.  W.  769;  Elkins  v. 
Kenyoa.  34  Wis.  93;  Pumell  v.  Raleigh  ft 
0.  R.  Co.  122  N.  C.  832.  29  S.  E.  953;  Chi- 
cago &  A.  R.  Co.  T.  Dillon.  123  111.  5T0,  5 
Am.  St.  Rep.  559,  16  N.  K  181. 

The  courts  in  different  jurisdictions  have 
frequently  recognized  a  qualification  of  the 
general  rule  that  positive  testimony  is  of 
greater  weight  than  negative  testimony. 
Potts  T.  House.  6  Ga.  324.  50  Am.  Dec. 
329;  Innis  t.  State,  42  Ga.  482;  Marshall 
Dental  Mfg.  Co.  v.  Harkenson.  84  Iowa, 
117,  60  N.  W.  569;  Bumham  v.  Sherwood, 
56  Conn.  229.  14  AtL  716;  Cotton  v.  Will- 
mer  ft  S.  F.  R.  Co.  99  Minn.  306,  8  LJtJL 
(N.S.)  643,  116  Am.  St.  Rep.  422,  109  N. 
W.  835,  9  Ann.  Cas.  935;  People  v.  Sanders, 
114  Cal.  216,  46  Pac.  163;  LeCointe  v. 
United  States,  7  App.  D.  C.  16;  McMahon 
V.  McHabe,  174  Mass.  320,  54  N.  E.  854,  S 
Am.  Neg.  Rep.  659;  State  v.  lAttin.  19 
Wash.  57,  52  Pac  314. 

The  varying  qualities  of  n^ative  testi- 
mony under  differant  conditions  were  recog- 
nized by  this  court  in  the  case  of  Queen 
Anne's  R.  Co.  v.  Reed,  in  which  the  c^inion 
of  the  court  in  Menard  v.  Boston  &  M.  R. 
Co.  160  Mass.  366,  23  N.  E.  214,  was  cited 
to  illustrate  its  meaning.  In  that  case  the 
court  said:  "Ordinarily  all  that  a  witncsi 
can  say,  in  such  a  case,  when  called  to 
prove  that  a  bell  was  rung,  is  that  he  did 
□ot  hear  it.  Such  a  statement,  with  do  ac- 
companying facts,  is  merely  negative,  and 
of  no  value  as  evidence.  But  attending 
circumstances  may  be  shown  whioh  make 
the  statement  strong  affirmative  evideneei 
It  may  appear  that  all  the  attentim  of 
which  the  witness  was  capable  was  ooneen- 
trated  on  the  effort  to  ascertain  whether 
the  bell  was  rung,  and  his  failure  to  bear 
it  could  only  have  been  because  it  made  no 
sound.  A  witness  may  be  in  any  conceiv- 
able attitude  of  attenti<Hi  or  inattention, 
which  will  give  bis  evidence  value,  or  leave 
it  with  little  or  no  weight." 

The  rule  of  law  that  positive  testimony 
is  of  greater  weight  tuan  negative  testi- 
mony, considered,  of  course,  in  connection 
with  its  ^ceptions  and  qualifications,  is 
undisputed.  We  are  now  asked,  however, 
to  enlarge  the  rule  and  h<AA  in  snbstanee 
that  because  a  jury  should  ordinarily  give 
to  positive  testimony  greater  weight  than 
to  negative  testimony,  the  court,  on  motion 
for  binding  instructions  or  for  a  new  trial 
should  see  that  the  rule  is  enforosd.  and 
should  examine  into  the  diaruter  of  ths 
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testimonj  of  the  two  classes,  judge  their 
relative  values,  determine  whether  the  posi- 
tive testimony  outweighs  and  destroys  the 
probative  force  of  the  negative  testimony, 
uid  direct  or  overturn  »  verdict  accord- 
ingly. In  support  of  this  contention  these 
authorities  are  cited:  Seibert  t.  Erie  R. 
Co.  49  Barb.  583;  Lomer  v.  Meeker,  2S  N. 
Y.  363;  Culbane  v.  New  Yorlc  C.  A  H.  K. 
H.  Co.  60  N.  Y.  134;  Foley  v.  New  York 
C.  4  H.  R.  R.  Co.  197  N.  Y.  430,  90  N.  E. 
1116,  18  Add.  Cas.  631;  Keiser  v.  Lehigh 
VaUey  R.  Co.  212  Pa.  409,  108  Am.  St. 
Rep.  872,  61  Atl.  903;  Lonzer  v.  Lehigh 
Valley  R.  Co.  196  Fa.  610,  46  Atl.  937.  8 
Am.  Neg.  Rep.  335;  Horandt  v.  Central  R. 
Co.  78  N.  J.  L.  ISO,  73  Atl.  94;  Holmes  v. 
Pennsylvania  R,  Co.  74  H.  J.  L.  469,  6R 
Atl.  412,  12  Ann.  Cas.  1031;  Hubbard  v. 
Boston  ft  A.  R.  Co.  169  Mass.  320.  34  N.  K. 
4fid;  Menard  t.  Boston  &  M.  R.  Co.  150 
Mass.  387,  23  K.  E.  214;  Bohan  t.  Mil- 
waukee, L.  a  ft  W.  R.  Co.  61  Wis.  391, 
21  N.  E.  241;  Horn  v.  Baltimore  ft  O.  R. 
Co.  4  C,  C.  A.  346,  6  U.  S.  App.  381,  54 
Fed.  301;  Baltimore  ft  0.  R.  Co.  t.  Bald- 
win, 76  C.  C.  A.  211,  144  Fed.  63. 

A  close  analysis  of  these  authorities  will 
diBclose  that  in  those  cases  in  whicli  there 
was  negative  testimony  and  verdicts  were 
either  directed  or  set  aside,  it  was  done 
not  because  the  testimony  was  negative  in 
quality,  nor  because  the  negative  testimony 
was  opposed  by  positive  testimony,  but 
because  the  negative  testimony  was  in  it- 
self without  probative  ionw  anfBeient  to 
support  the  verdicts. 

Considering  the  rule  in  the  light  of  these 
and  other  decisions,  it  is  apparent  that  in 
a  case  where  the  issue  on  one  side  is  sup- 
ported solely  negative  testimony,  but  by 
n^ative  testimony  of  sufficient  probative 
force,  in  the  estimation  of  the  court,  to 
prove  the  issue,  and  there  is  opposed  to  it 
no  testimony  at  all,  no  court  would  pre- 
vent or  disturb  a  verdict  based  upon  such 
testimony  merely  because  of  its  negative 
character.  And  if  the  same  negative  testi- 
mony of  the  same  probative  force  was  op- 
poaed  by  positive  testimony,  a  court  would 
not  take  a  ease  from  the  jury  or  overthrow 
ita  verdict  simply  because  of  the  rule  in 
favor  of  positive  testimony,  for  the  effect 
of  that  would  be  to  deprive  the  rule  of  its 
recognized  exceptions,  and  to  hold  that 
positive  testimony  outweighs  negative  tes- 
timony in  eveiy  ease.  But  when  negative 
testamony  is  opposed  by  positive  testi- 
mony, and  the  negative  testimony,  if  un- 
opposed, would  in  itself  be  insufflcimt  to 
support  the  issue  it  is  offered  to  prove,  the 
court  will  direct  or  overturn  a  verdict,  not 
by  encroaching  upon  the  exclusive  function 
iA  the  jury  and  weighing  each  elaai  «f  tea- 
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timony,  one  against  the  other,  but  by  per- 
forming its  own  exclusive  function  of 
determining,  as  in  all  cases,  whether  the  evi- 
dence introduced  in  proof  of  the  issue  was 
sufficient  to  support  a  verdict. 

Considered  in  this  light,  the  rule  that 
positive  testimony  outweighs  negative  tes- 
timony was  not  intended  to  come  in  con- 
flict with  the  rule  that  the  weight  of  the 
testimony,  when  conflicting,  should  be  left 
to  the  jury  (Jones,  Ev.  901),  but  was  de- 
signed as  a  rule  of  measurement  for  use  by 
the  jury;  and  when  testimony,  negative  in 
quality,  is  submitted  to  the  jury  with  the- 
circumstances  surrounding  and  corroborat- 
ing it,  to  be  weighed  and  valued  according 
to  this  and  other  rules  of  evidence,  and 
when  in  itself,  it  is  of  sufficient  probative 
force  to  support  a  verdict,  though  opposed 
by  positive  testimony  to  which  the  jury, 
may  give  a  lesser  weight,  a  verdict  will 
neither  be  directed  nor  disturbed. 

Tlie  opportunities  of  the  witnesses  who 
gave  n^ative  testimony  in  this  case,  to 
hear,  comprehend,  and  remember  a  warning; 
if  one  had  been  given  when  Gatta  was 
within  sound  of  such  a  warning,  considered 
with  relation  to  their  positions,  occupa- 
tions, surroundings,  and  knowledge  of  the 
character  of  the  impending  danger,  were 
such  as  to  take  their  testimony  entirely  out 
of  the  class  that  is  purely  negative,  and  to 
justify  the  jury  in  giving  it  a  weight  upon 
which  to  predicate  the  verdict  it  rendered. 
The  trial  court  therefore  committed  no 
error  in  refusing  to  direct  a  verdict  or  to 
disturb  the  verdict  rendered  because  of  th» 
negative  character  sf  the  testlnoaj  for  th* 
plaintiff. 

The  judgment  and  proceedings  of  the 
court  below  are  in  all  respects  affirmed. 
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V. 

THOMAS  B.  LOVE. 
<89  App.  D.  C.  843.) 

Appeal  —  asslgnmrats  of  wror  *-  suffl- 

clency. 

I.  Upon  appeal  fmn  a  judgment  raadared 
on  affidavits  for  possession  and  dsfsns*  in 
a  proceeding  by  a  landlord  to  rseover  pos- 

Note.  —  Effect  of  proviMon  allotolnff 
leaaor  to  terminaie  tenaney  if  h9  de- 
sires t«  ImUd. 

In  order 'to  avail  himself  of  such  a  pro-- 
vision,  the  lessor  must  act  in  good  faith.. 
Doe  ex  dem.  Wilson  v.  Abel,  2  Miiule  ft  S.. 
Ml;  RusisU  T.  Cogens,  8  Ves.  Jr.  34;  Dan- 
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Bwsion  of  the  leasehold,  assignments  of  er- 
ror, questioning  the  lufBciency  of  the  af- 
fidavits sufficiently  comply  with  a  rule  re- 
quiring an  assipunent  m  erron  railed  upon 
saparately  and  speeifleally  stated. 
Idutdlord  and  tenant  —  termination  of 

tanancr  ~  tearing  down  to  rebuild. 

8.  A  lease  authorizing  the  landlord  to 
terminate  the  tenancy  in  the  event  that  he 
shall  "tear  down  to  rebuild  the  building" 
does  not  authorize  a  termination  to  enable  a 
anbsequent  lessee  to  tear  down  to  rebuild. 

(December  2,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  plaintiff's 
favor  in  a  proceeding  to  recover  possession 
«f  a  leasehold.  Reversed. 

The  laota  are  stated  is  the  opinion. 

ohue  T.  New  York,  M  Misc.  416,  105  N.  Y. 
Supp.  1069. 

In  SusseU  v.  Collins,  8  Yes.  Jr.  34.  it 
was  held  that  equity  will  not  permit  a  les- 
aor  to  proceed  at  law  to  recover  the  prem- 
ises by  virtue  of  a  proviso  in  a  lease  to  de- 
liver possession  if  the  premises  should  be 
wanted  for  building,  where  the  lessor  does 
not  show  the  land  to  be  actually  wanti^l; 
and  that  it  is  not  sufficient  that  he  has  en- 
tered into  a  treaty:  otherwise,  if  he  has 
entered  into  an  agreement. 

In  Doiiohue  t.  New  York,  supra,  It  was 
held  that  the  right  reserved  in  a  lease  of 
water-front  property  by  a  eitj,  by  a  pro- 
vision to  the  enect  that  in  case  the  board 
of  docks  should  determine  to  proceed  with 
the  building  of  wharves  in  the  district  in- 
cluding the  property  leased,  and  it  should 
be  necessary  for  such  purpose  to  iu-minate 
the  interest  of  the  tenant  in  the  property, 
•aid  lease  should  be  terminated  on  written 
notice  of  a  resolution  of  the  board  of  docks 
to  that  effect,  must  be  exercised  in  good 
faith  and  upon  fair  grounds;  and  that 
where  the  lessee  had  expended  large  sums 
in  improvements,  and  the  proposed  plan  of 
improvement  of  the  water  front  was  but 
tentative,  and  no  attempt  had  been  made 
to  carry  it  out,  and  if  commenced  it  would 
be  many  months  before  the  necessity  of 
any  public  improvement  could  require  in- 
tenerence  with  the  lessee,  interference  with 
his  possession  would  be  enjoined. 

In  Hodgkins  v.  Price,  137  Mass.  13,  it 
was  held  tha.t  a  provision  in  a  twenty  year 
lease  that  if  the  lessor  should  want  the 
premises  for  the  purpose  of  building  any 
time  after  the  expiration  of  fifteen  years 
from  the  commencement  of  the  lease,  then, 
after  reasonable  notice,  the  lessee  would 
give  up  the  premises,  iom  not  give  the  les- 
sor an  absolute  right  to  terminate  the  lease 
at  the  end  of  fifteen  years,  but  only  upon 
the  condition  that  he  might  then  want  to 
rebuild;  and  therefore  that  a  notice  that  at 
the  expiration  of  15  years  the  lessor  will  re- 
quire the  premises  for  the  purpose  of  build- 
ing will  not  protect  him  from  the  conae- 
quenees  of  an  unlawful  ouster  six  years 
before,  when,  a  ftre  haTiag  oeeorred,  Uie 
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Die, 

Messrs.  O.  C.  Calhonn  and  9.  Barrett 
Carter,  for  appellant: 

Plaintiff's  affidavit  was  insufficient. 

Brooks  V.  Refers,  99  Ala.  433,  12  So.  91; 
Atkins  V.  Chilson,  0  Met.  52;  Fraxier  v. 
Diruthers,  44  111.  App.  61 ;  Bloom  t.  Huydc, 
71  Hun,  252,  25  N.  Y.  Supp.  7;  Hogg  v. 
Brooks,  L.  R.  15  Q.  B.  Div.  256,  M  J.  P. 
118,  3  Eng.  Rul.  Cas.  556. 

Leases  are  to  be  construed  most  atronglv 
against  the  landlord  and  in  favor  of  the 
tenant,  and  instruments  are  te  be  construed 
most  strongly  against  the  party  drafting 
them. 

Dann  r.  Spurrier,  3  Bos.  &  P.  3M,  7  Re- 
vised Rep.  797,  7  Yes.  231,  16  Eng.  RnL 
Cas.  458;  Com.  ex  rd.  MeKeUe  t.  Philadel- 
phia County,  S  Brewst.  (Pa.)  037;  Sohmohl 

lessor  took  poHeaslon  and  erected  a  new 

building. 

In  L^pla  V.  Uackey,  31  Minn.  76,  IS  N. 
\Y.  470,  it  was  held  that  the  benefits  of  a 
provision  in  the  lease  qualifying  the  right 
to  a  renewal  in  case  the  lessor  should  wish 
the  land  for  building  purposes,  were  not 
personal  to  the  lessor,  but  passed  to  tile 
grantee  of  the  reversion.  The  court  said: 
"The  only  question  in  ^e  case  is  as  to  the 
construction  to  be  placed  upon  the  terms 
of  the_  condition.  We  seek  to  aniTe  at  the 
intention  of  the  contracting  parties  fnnn  a 
consideration  of  the  terms  in  which  their 
agreement  is  expressed.  They  are  to  be 
deemed  to  have  understood  that  thk  cove- 
nant would  be  iHnding  upon,  and  its  per- 
formance might  be  enforced  against,  not 
only  the  then  owner  of  the  land,  the  leaaw, 
but  as  well  his  heirs  er  grantees.  In  the 
light  of  this  fact  we  eaiAot  reasonably  con- 
strue the  eoatraet  either  as  expressing  the 
intention  that  the  right  to  a  renewal  of  the 
lease,  in  the  event  of  a  sate  ef  the  prop^y 
by  the  lessor,  or  in  the  event  of  his  death, 
should  be  still  dependent  upoa  his  election 
to  use  the  land,  nor  that  by  such  death  or 
alienation,  the  substantial  terms  of  thr 
covenant  should  be  so  changed  as  to  be  no 
longer  subject  to  any  condition,  and  tiut 
the  aueeeemng  owner  of  the  property  should 
have  no  option,  but  must  grant  a  renewal  of 
the  lease,  although  he  might  wish  to  build 
upon  the  land.  We  construe  the  clause  as 
a  condition  inseparable  from  the  eovensnt 
of  which  it  is  an  integral  part,  and  that  it 
has  the  effect  to  reserve  the  grantee  of  the 
reversion  the  same  ri^ht  of  election  that 
his  grantor,  the  plaintiff's  lessor,  had." 

So,  also,  in  Liddy  v.  Kennedy,  L.  R.  6  H. 
L.  134,  20  Week.  Rep.  160,  a  provision  that 
upon  giving  notice  to  the  lessees  of  an  in- 
tention to  resume  for  building  purposes  the 
possession  of  any  portion  of  the  pronises 
demised,  it  shall  be  lawful  for  the  lessor, 
his  heirs,  or  assigns  to  enter  into  such  pos- 
session, was  held  not  to  be  personal  to  the 
lessor. 

Tenancy  under  a  lease  for  five  yean,  con- 
taining a  clause  by  which  the  lessee  afKel 
to  give  up  the  lease  if  the  lessor  alundd  torn- 
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T.  Fiddick,  34  HI.  App.  190;  Hilaendegen  t. 
Harts  Clotliilig  Co.  165  Micb.  256,  130  N. 
W.  646  ;  24  Cyc  M7;  Noonan  t.  Bradley,  9 
Wall.  394,  19  L.  ed.  757;  Orient  Mut.  Ins. 
Co.  T.  Wright,  1  Wall.  436,  17  L.  ed.  505; 
First  Nat  Bank  t.  Hartford  F.  Ins.  Co.  95 
U.  8.  678.  24  L.  ed.  563. 

Plaintiff  ii  bound  by  the  construction  he 
placed  upon  fha  contract  at  tbe  time  it  was 
signed. 

Schmohl  T.  FtddldE,.  34  HI.  App.  190; 
Barlow  t.  Scott,  24  N.  Y.  40;  Sweatmen's 
Appeal.  150  Fa.  369.  24  Atl.  817;  Cadwala- 
der  T.  United  States  I^p.  Co.  147  Pa.  455, 
23  AU.  775. 

Messrs.  J.  J.  Darlington  and  W.  G.  Snl- 
llTan,  for  appellee: 

Defendant's  affidavit  of  defense  failed 


dude  to  build,  is  not  strictly  a  tenancy  at 
will,  not  being  equally  at  the  will  of  either 
party;  but  is  a  tenancy  for  years  upon 
condition  terminable  upon  reasonable  no- 
tice.  Shaw  T.  Hoffman,  25  Mich.  162. 

Tenancy  under  a  lease  containing  such 
a  clause  is  not  terminated  by  taking 
posseanion  of  part  of  the  lot  not  leased  for 
the  purpose  of  building  on  it;  ncH*  is  it  no- 
tice to  the  lessee  that  the  lessor  intends  to 
build  on  the  leased  portions.  Ibid. 

The  actual  taking  and  retention  of  pofl- 
session  and  commencing  to  build  upon  the 
premises,  although  a  trespass,  is,  from  the 
time  the  lessee  becomes  aware  of  it,  a  dear 
notice  to  the  lessee  of  the  lessor's  wish  to 
terminate  the  tenancy  and  to  have  posses- 
sion of  the  premises;  and  upon  the  question 
of  notice  should  have  the  same  effect  as  a 
formal  notice  given  or  request  made  at  that 
time.  Ibid. 

That  reasonable  notice  of  an  intention  to 
build  must  be  given,  though  not  expressed 
in  a  lease  containing  a  clause  by  which  the 
lessee  agreed  to  give  up  the  lease  if  the 
lessor  should  conclude  to  build  on  the  prem- 
ises, is  clearly  implied  both  from  the  lan- 
guage used  and  from  the  nature  of  the  pro- 
vision. Ibid. 

It  is  interesting  to  note,  in  connection 
with  the  case  above  reported,  that  in  Doe 
«x  dem.  Wilson  v.  Abel,  2  Maule  &  S.  541, 
the  lessor  was  permitted  to  recover  posses- 
sion under  a  proviso  that  she  might  termi- 
nate the  lease  upon  notice  should  she  be 
desirous  at  any  time  to  build,  although  she 
had  no  intention  of  building  at  her  own  ex- 
pense, but  proposed  to  let  the  property  upon 
a.  building  lease. 

The  case  of  Broadway  ft;  S.  Ave.  B.  Go.  v. 
Metsger,  27  Abb.  N.  C.  160,  39  N.  Y.  S.  B. 
646,  15  N.  Y.  Supp.  662,  is  sufficiently  set 
forth  in  Nicolopole  t.  Love. 

In  Cheshire  Linen  Committee  v.  Lewis,  50 
L.  J.  Q.  B.  N.  S.  121,  44  L.  T.  N.  S.  293,  45 
J.  P.  404,  it  appeared  that  one  who  had  ac- 
•quired  certain  premises  on  behalf  of  a  rail- 
way company  for  the  purpose  of  their  being 
XLttd  as  part  of  a  site  for  a  station,  let  them 
vptm  a  week^  toiancy,  and  at  the  aame 
time  agreed  m  writing  that  the  lessees 
47  L.S.A.(N.S.) 


to  deny  the  case  made  1^  plaintiff's  affi- 
davit. 

Bailey  v.  District  of  Columbia,  9  App.  D. 
C.  360;  Chapman  v.  Natalie  Anthracite  Coal 
Co.  11  App.  D.  C.  386;  Cropley  v.  Vogeler, 
}£  App.  D.  C.  28. 

Tlie  true  end  of  all  construction,  and  the 
cardinal  rule  of  interpretation,  whether  of 
statutes,  wills,  or  contracts,  is  to  ascertain 
the  intention  which  the  writing  expresses, 
and,  when  that  intention  is  ascertained,  if 
it  be  not  violative  of  some  estaUished  rule 
of  law,  it  must  be  enforced. 

United  States  v.  Fisher,  2  Cranch,  C.  C. 
358,  2  L.  ed.  304;  Chesapeake  k  0.  Canal 
Co.  V.  Hill,  15  WalL  94,  99,  100.  21  L.  ed. 
64,  67;  United  States  v.'  Utah,  N.  ft  C. 
Stage  Go.  199  U.  S.  414.  423,  50  L.  ed.  251, 

might  have  the  premises  "until  the  railway 
company  require  to  pull  them  down."  It 
was  held  that  the  railway  company  might 
terminate  the  tenancy  where  it  required  the 
premises  for  its  own  occupation,  though  the 
intention  to  pull  them  down  bad  been 
abandoned. 

Under  a  provision  in  a  lease  that  in  case 
the  lessor  shall,  during  the  two  months  pre- 
ceding the  expiration  of  the  lease,  decide  by 
notice  given  to  the  lessee  in  writing  that 
the  lessor  will  not,  during  the  ensuing  year, 
commence  to  build  on  Ue  land  on  which 
are  situated  ths  |H'emises  demised,  thra  at 
the  election  of  the  lessee  evidenced  in  writ- 
ing and  served  upon  the  lessor  during  such 
months,  the  lessee  shall  be  entitled  to  a 
renewal  of  the  lease  for  a  year  at  the  same 
rental,  it  is  not  a  condition  precedent  to  the 
existence  of  the  lessee's  option  to  renew 
that  the  lessor  ^ve  notice  in  writing  of  his 
decision  not  to  build;  but  it  is  competent 
for  the  lessee  to  waive  this  character  of  no- 
tice, and  to  act  on  knowledge  otherwise 
obtained  of  the  existence  of  tbe  fact  of 
which  he  was  entitled  to  be  informed  in 
writing.  Such  intention  is  sufficiently 
evinced  by  the  execution  of  a  lease  to  an- 
other party.  Seaver  v.  Thompson,  189  111. 
158,  59  N.  E.  553,  affirming  91  Bl.  App.  500. 

In  Doe  ex  dem.  Wilson  v.  Abel,  supra, 
where  land  was  leased  for  a  term  of  years 
with  a  covenant  by  the  lessee  that  if  the 
lessor  or  person  entitled  to  the  freehold  or 
inheritance  should  be  desirous  at  any  time 
during  tlie  term  to  take  all  or  any  part  of 
the  land  demised  for  building  thereon,  and 
for  yards  and  gardens  to  such  buildings,  it 
should  be  lawful  for  the  lessor  or  her  as- 
signs, or  person  entitled  as  aforesaid,  to 
enter  and  come  into  and  upon  all  or  any 
part  or  parts  of  the  said  land  to  make  such 
buildings  as  she  or  they  should  think 
proper,  and  generally  to  do  all  such  acts  as 
should  be  requisite  and  necessary  in  any 
such  case  without  any  interruption  by  the 
lessee,  provided  that  the  lessor  should  give 
at  least  six  months'  notice  of  such  inten- 
tion, and  should  allow  an  abatement  of  the 
rental  in  proportion  to  the  quuitity  of  land 
talum,— it  was  held  that  the  proviso  was 
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265.  26  Sup.  Ct.  Rep.  09;  Re  Cahn,  27  App. 
D.  C.  173;  Sand  Filtration  Corp.  v.  Cow- 
ardin,  213  U.  S.  360.  364,  63  L.  ed.  S33,  835, 
29  Sup.  Ct.  Rep.  609;  Prentice  v.  Duluth 
Storage  ft  Forwarding  Co.  7  C.  C.  A.  293, 
19  V.  8.  App.  100,  68  Fed.  437;  United 
States  Fidelity  ft  O.  Co.  v.  Woodson  County, 
76  C.  C.  A:  114,  146  Fed.  144;  Ward  v. 
Foley,  72  C.  C.  A.  140,  141  Fed.  364;  Mau- 
ran  v.  BuUue,  IS  Pet.  628,  10  L.  ed.  1066; 
Pressed  Steel  Car  Co.  t.  Eastern  R.  Co.  121 
Fed.  609;  A  Leschen  ft  Sons  Rope  Co.  v. 
Mayflower  Gold  Min.  ft  Reduction  Co.  35 
L.RA.(N.S.)  1,  97  C.  C.  A.  466,  173  Fed. 
865;  American  Bonding  Co.  v.  Pueblo  In- 
vest. Co.  9  L.R_A.(N.S.)  557,  80  C.  C.  A.  97, 
150  Fed.  17,  10  Ann.  Caa.  367;  O'Brien  v. 
Miller,  168  U.  S.  287,  297,  42  L.  ed.  469. 
473,  18  Sup.  Ct.  Rep.  140;  Lau  Ow  Bew  t. 
United  SUtea.  144  U.  S.  47,  69,  36  L.  ed. 
340,  344.  12  Sup.  Ct.  Rep.  617;  Collins  t. 
New  Hampshire,  171  U.  S.  30,  34,  43  L.  ed. 
60,  61,  18  Sup.  Ct.  Rep.  768;  Mellen  v.  Ford, 
28  Fed.  639;  Interstate  Drainage  ft  Invest. 
Co.  V.  Freeborn  County,  85  C.  C.  A.  532,  158 
Fed.  270;  United  States  t.  Hogg,  60  0.  C.  A. 
608.  112  Fed.  909. 

Tan  Oradel,  J.,  delivered  tbe  opinion  of 
the  court: 

This  is  a  landlord  and  tenant  proceeding, 
begun  in  the  municipal  court  of  the  District 
of  Columbia,  where  a  judgment  was  entered 
in  favor  of  appellee,  Thomas  B.  Love,  plain- 
tiff below.  Appeal  was  taken  by  defendant, 
Sylvaniia  A.  Nieolopole,  appellant  here,  to 

not  merely  that  the  lessor  might  come  upon 
the  land  in  order  to  build  upon  it,  but  tnat 
Khe  might  terminate  the  lease  for  the  pur- 
pose of  building;  as  a  contrary  construction 
would  require  the  lessor  to  give  a  fresh  six 
months'  notice  for  every  piece  of  land  as  it 
might  come  into  use  in  the  progress  of  the 
building,  and  as  it  would  in  such  case  be 
difficult  to  give  effect  to  the  proviso  with 
respect  to  the  abatement  of  rent. 

A  case  which,  while  not  within  the  scope 
of  this  note,  since  it  does  not  involve  a  con- 
dition as  to  building,  may,  nevertheless,  be 
of  interest  in  ccmnection  with  the  case  re- 
ported, is  Werlein  v.  Janssen,  112  La.  31,  38 
So,  216,  where  it  was  held  that  under  a 

f provision  in  a  lease  ^vlng  the  lessee  a  privi- 
ege,  at  the  expiration  of  the  lease,  of  re- 
newal in  the  event  that  the  lessor  did  not 
wish  to  i>ceupy  the  premises  for  her  own 
purposes,  it  was  not  essential  to  the  exist- 
ence of  the  lessor's  right  of  declining  to 
enter  into  a  renewal  of  the  lease  that  her 
intended  use  of  the  property  should  have 
been  an  immediate  use,  nor  that  her  in- 
tended use  diould  have  been  a  use  ez- 
rlusively  to  herself.  The  court  said: 
"Plaintiff  was  not  restricted  as  to  the  par- 
ticular Tue  to  which  she  would  apply  the 
property,  l^e  was  under  no  obligation  to 
line  it  ezclusively  for  herself.  The  fact 
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the  Buprme  court  of  the  District.  An  affi- 
davit of  merit,  as  required  by  rule  19  of 
the  court,  was  filed  by  plaintiff,  to  which 
defendant  replied  by  an  affidavit  of  defense. 
On  motion  of  plaintiff  judgment  was  en- 
tered for  plaintiff  upon  the  insufficiency  of 
defendant's  affidavit  of  defense.  From  the 
judgment  appeal  was  taken  to  this  court. 

It  appears  that  on  October  1.  1910,  plain- 
tiff leased  to  defendant  premises  known  as 
the  "first  floor  store"  at  1427  Pennsylvania 
avenue  Northwest,  ifi  this  city,  for  the  term 
of  three  years.  The  lease  contained  the  fol- 
lowing provision:  "The  parties  hereto  ex- 
pressly agree  that  in  the  event  the  party  of 
the  first  part  shall  sell  or  convey  the  prop- 
erty hereby  leased  to  a  grantee  who  shall 
not  be  willing  to  allow  the  said  party  of 
the  second  port  to  retain  the  premises  here- 
by demised  to  the  full  end  of  the  term  here- 
by created,  or  shall  tear  down  to  rebuild  the 
building  in  which  the  said  premises  hereby 
leased  are,  during  the  term  of  this  lease, 
that  he,  the  said  party  of  the  first  part, 
shall  give  the  party  of  Uke  second  part  sixty 
days'  written  notice  to  vacate,  which  notice 
shall  be  served  by  leaving  a  copy  of  the 
same  upon  the  said  demised  premises,  and 
at  the  expiration  of  the  said  sixty  days 
this  lease  shall  1>e  at  an  end  as  fully  as  if 
made  in  express  terms  to  expire  at  that 
time;  and  tiie  said  party  of  the  first  part, 
his  heirs,  and  assigns,  shall  be  entitled  to 
the  possession  of  said  demised  premises 
without  any  other  or  further  demand  or 
notiee;  and  the  party  of  the  second  .part 

that  she  prt^osed  to  form  a  partnership 
with  other  parties,  and  that  the  premises 
should  be  occupied  by  that  partnership  in 
conducting  its  business  therein,  would  not 
take  from  that  use  its  character  of  being  a 
use  for  her  own  purposes.  We  do  not  think 
it  was  essential  for  plaintifl^s  intended  use 
of  the  property  to  have  been  an  immediate 
use.  It  was  a  use  such  as  a  lease  of  the 
property  to  the  defendant  for  three  yean 
would  have  cut  off." 

But  in  Woodland  Cemetery  Co.  t.  Carvill, 
9  Leg.  Int.  98,  as  digested  in  Pej^ter  ft 
Lewis's  Digest,  col.  17,954,  where  a  lease  by 
a  cemetery  company  provided  for  six 
months'  notice  to  quit  when  the  company 
should  have  occasion  for  part  of  the  man- 
sion house,  it  was  held,  revernng  the  lower 
court,  that  the  words  should  be  construed 
to  mean  that  the  tenant  should  have  the 
house  until  it  might  be  needed  by  the  les- 
sor for  some  reasonable  and  proper  purpose 
pertaining  to  its  business,  and  that  the 
company  could  not  recover  without  proving 
that  it  needed  the  part  of  the  house  in  dis- 
pute for  some  purpose  connected  with  the 
general  object  of  the  eemetuy.  Black,  Ch. 
J.,  said:  "It  will  hardly  he  thought  that 
the  lease  authorized  them  [the  lessors]  to 
turn  out  the  present  tenant  merely  to  make 
room  for  another."  £.8.0; 
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will  promptly  notte  *nd  lurrender  the 
aame;  and  the  party  oi  tlw  Hoond  part  ihaU 
pay  the  rent  proportioned  to  the  time  of 
such  surrender  of  the  said  premises." 

Siore  than  a  year  after  the  execution  of 
the  lease,  plaintifT  leased  the  premises  in 
.question  lot  number  6,  in  square  number 
2^5,  in  the  eity  of  Washington,  improved 
by  buildings  numbered  14:£3,  1425,  and 
1427  FennsylTania  avenue  Northwest,  to 
Childs  Company,  a  corporation  of  the  state 
of  Kew  York.  This  agreement  contained 
the  following  provi^on:  "That  upon  the 
commencement  of  the  aforesaid  term,  the 
party  of  the  second  part  will  tear  down  the 
building  upon  the  said  premises  and  rebuild 
the  same  by  erecting  a  building  of  one  or 
more  stories  at  a  cost  of  not  less  than 
twenty-five  thousand  doUars  (925,000) ;  to 
be  eonstructed  and  to  look  equally  aa  well 
as  the  building  at  No.  38  West  TUrty- 
fourth  street,  in  the  city  of  New  York,  with- 
out necessarily  resembling  the  said  building 
in  general  detail;  and  the  said  party  of  the 
second  part  will  protect,  save  harmless* 
and  keep  indemnified,  any  and  all  loss,  cost, 
damage,  and  expense  mechanics'  liens, 
claims  of  materialmen,  laborers,  eontrac- 
tora,  subcontractors,  and  any  and  all  other 
claimants,  including  counsel  fees,  in  any 
manner  connected  with,  concerned  in,  or 
growing  out  of  the  erection  or  construction 
of  the  building  so  to  be  erected  as  aforesaid 
or  the  rebuilding  thereof  as  hereinafter  pro- 
vided." 

Plaintiff's  affidavit,  after  setting  forth  the 
foregoing  contracts,  recites  the  giving  of 
due  notice  to  quit  In  accordance  with  the 
terms  of  the  lease,  and  alleges  that  defend- 
ant's tenancy  and  estate  in  tiie  demised 
■  premises  have  been  determined  and  have 
expired,  and  plaintiff  is  therefore  entitled 
to  judgment  for  possession.  Defendant  in 
his  affidavit  admits  the  execution  of  the 
leases,  but  denies  the  right  of  plaintiff  to 
possession,  and  sets  up  a  conversation  be- 
tween himself  and  plaintiff  at  the  time  of 
its  execution  aa  to  the  meaning  of  the  clause 
in  their  lease,  under  which  it  is  sought  to 
evict  him,  alleging  "that  there  were  only 
two  conditions  upon  which  he  could  be  re- 
quired thereunder  to  vacate  said  premises, 
which  were  in  case  there  was  a  change  of 
title  to  some  other  owner  who  should  be 
unwilling  for  him  to  remain  on  the  premises, 
or  in  case  the  plaintiff  himself  should  tear 
down  to  rebuild  said  building,"  but  that 
plaintiff  assured  him  "tliat  he  bad  no  idea 
of  tearing  down  the  building  to  rebuild 
within  the  said  three  years,  and  that  in  case 
he  should  tear  down  to  rebuild,  upon  the 
etnnpletion  of  the  building  on  the  premises, 
be  would  let  defendant  occupy  such  part 
thereof  as  might  be  required  for  hia  bail- 
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nam  for  the  ronafnder  of  the  full  term. 
.  .  .  Defendant  saya  that  he  was  led  to 
believe,  and  now  believes,  from  the  aaid 
statemotta  made  by  plaintiff  coneoning  the 
provisions  contained  in  said  lease,  that 
they  relate  solely  and  entirely  to  the  owner 
of  the  premises,  and  do  not  relate  to^  and 
were  not  intended  to  be  for  the  advantage 
of,  any  subsequent  tenant  or  tenants  ol  the 
owner." 

The  assignments  of  error  are  as  followat 

"(1)  In  holding  the  affidavit  of  {daintiff, 
filed  on  Uarch  14,  1912,  sufficient  under 
rule  19  of  the  supreme  court  of  the  District 
of  Columbia  to  entitle  plaintiff  to  judgmrai* 
for  possession,  and  in  rendering  judgment 
for  plaintiff  for  possession.  (2)  In  hold- 
ing the  affidavit  ol  defendant  filed  on  March 
2S,  1912,  an  insufficient  defense  to  plain* 
tiff's  affidavit  under  rule  19  of  the  supreme 
court  of  the  District  of  Columbia,  and  dmy* 
ing  defendant's  right  to  trial  1^  jury.  <3) 
In  granting  plaintiff's  motion  for  judgment, 
filed  April  4,  1912.  (4)  In  not  overrultog 
plaintiff's  motion  for  judgment,  filed  AprU 
4,  1912,  and  in  not  entering  judgment  fw 
the  defendant." 

Counsel  for  plaintiff  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  there  is 
no  specific  assignment  of  any  error  relied 
upon,  and  that  errors  are  not  assigned  ac- 
cording to  the  rules  of  this  court.  The  rule 
referred  to  provides:  "There  shall  be  filed 
in  the  court  below,  and  the  same  shall  be  in- 
cluded in  the  transcript  of  record,  an  as- 
signment of  errors  relied  upon  by  appellant 
separately  and  specifically  stated."  Rule  5, 
S  8. 

This  rule  is  in  effect  the  same  as  rule  11 
of  the  United  States  circuit  courts  of  ap- 
peal. In  a  number  of  cases  the  sufficiency 
of  similar  assignments  have  been  upheld. 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Meyers,  22 
C.  C.  A.  268,  46  U.  S.  App.  226,  76  Fed. 
443;  Leslie  v.  Standard  Sewing  Hsch.  Co. 
39  C.  C.  A.  814,  98  Fed.  827.  The  only 
question  here  presented  is  the  action  of  the 
court  in  rendering  judgment  upon  the  affi- 
davits of  plaintiff  and  defendant,  whereby 
defendant  was  deprived  of  a  trial  by  jury. 
These  questions  are  fully  preserved  for  re- 
view by  the  first  and  second  assignments  of 
error,  the  third  and  fourth  assignments  of 
error  being  mere  surplusage,  and,  as  such, 
to  be  disregarded.  While  the  rule  is  in- 
tended to  require  the  specific  statement  of 
each  error  of  the  court  below  relied  upon 
for  reversal,  it  is  equally  intended  to  oper< 
ate  in  the  interest  of  brevity  and  clearness, 
and  not  as  an  avenue  for  the  insertion  of 
either  argument  or  redundant  matter.  For 
these  reasons  the  motion  to  dismiss  is  d^ 
nied. 

Comint  to  the  eaae  od  its  merits,  we  do 
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not  regard  the  lease  difficult  of  interpreta- 
tion. Two  rights  were  reaerred  to  Uie 
pUUntiff,  under  either  at  which  he  could 
terminate  the  lease,  first,  in  case  ho  should 
sell  or  convey  the  proper^  to  another  who 
should  elect  not  to  continue  the  tenancy  of 
defenduit;  and,  second*  in  case  he  should 
tear  down  to  rebuild  the  building  occupied 
by  defendant,  in  which  event  he  should  give 
defendant  sixty  days'  notice.  Plaintiff  re- 
lies solely  upon  his  right  to  terminate  the 
lease  on  the  second  condition.  Hence  we 
are  relieved  from  the  task  of  determining 
the  effect  of  the  first  condition.  The  eon- 
tract  was  personal  between  plaintiff  and 
defendant,  and  must  be  construed  to  operate 
as  such  80  long  as  the  title  to  the  property 
remained  in  the  plaintiff.  The  language 
used  in  the  contract  is  somewhat  ambiguous. 
It  will  be  noted  that  plaintiff  cannot  give 
the  notice  to  oust  defendant  upon  a  mere 
desire  to  tear  down  to  rebuild*  but  be  can 
only  recover  possession  for  the  purpose  of 
tearing  down  to  rebuild.  Much  space  has 
been  covered  in  the  briefs  of  counsel  on  this 
distinction,  but  we  are  disposed  to  take  the 
common-Bcnse  view  of  what  the  parties  in- 
tended by  the  provision.  It  clearly  means, 
when  plaintiff  in  good  faith  desired  to  tear 
down  to  rebuild  the  premises,  he  could  get 
possession  in  the  manner  provided  in  tiie 
contract.  The  difficulty,  however,  is  that 
it  is  not  plaintiff  who  proposes  to  tear 
down  to  rebuild.  It  is  a  new  tenant,  with 
whom  defendant  has  no  privity,  and  who 
was  not  within  the  contemplation  of  the 
parties  when  the  contract  was  made. 
Change  of  ownership  was  contemplated  and 
provided  for,  but  the  rebuilding  by  any  per- 
son otlier  than  plaintiff  was  not  contem- 
plated or  within  the  knowledge  of  defend- 
ant. The  most  thai  can  be  accorded  the 
language  of  the  contract  is  a  possible  desire 
on  the  part  of  plaintiff  to  regain  pcMsession 
for  the  purpose  cS  rebuilding.  That,  how- 
ever, is  not  what  he  proposes  to  do.  He 
has  leased  the  property  to  Childs  Company 
for  twenty-five .  years,  not  in  its  recon- 
structed condition,  but  in  its  present  con- 
dition, as  it  is  now  occupied  by  defendant. 
Childs  Company  sgrees  to  put  in  a  new 
building  on  the  premises,  not  as  the  agent 
of  plaintiff,  but  as  his  tenant,  and  in  part 
payment  of  the  rental  therefor.  Plaintiff 
is  not  desiring  possession  to  enable  him  to 
rebuild,  but  to  enable  him  to  put  into  effect 
his  lease  with  Childs  Company,  in  order 
that  it  may  rebuild  for  its  own  use.  The 
possession  here  sought  by  plaintiff  is  not 
for  himself,  but  for  Childs  Company. 

Closdy  analogous  to  tiie  present  case  Is 
Broadway  &  S.  Ave.  R.  Co.  v.  Metzger,  27 
Abb.  N.  C.  160, 15  N.  Y.  Supp.  662,  where  the 
court,  considering  a  similar  situation,  said: 
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"The  lease  dated  Novanbn-  4,  1889,  vss 
made  by  HcCreery,  as  lessor,  and  respond- 
ents, as  lessees,  and  demised  tiie  premises 
for  one  year,  from  February  1,  1890,  t» 
Februaty  1,  1801,  and  contained  the  follow- 
ii^  provision:  'And  tlie  said  tenants  have 
the  privilege  of  remaining  for  one  year 
more,  otf.,  from  Febniaiy  1,  1891,  to  Feb- 
ruary 1,  1892,  provided  the  owner  does  not 
desire  possesion  of  the  premises  for  build- 
ing purposes.'  When  the  lease  was  entered 
into,  HcCreery  was  the  owner  of  prem- 
ises therein  described,  and  it  does  not  ap- 
pear that  at  that  time  tlie  lesaeea  were 
aware  of  any  contemplated  change  of  owner- 
ship, or  of  any  project  of  building  upon  the 
premises  by  persons  other  than  the  owner. 
The  only  reasonable  interpretation,  there- 
fore, which  could  be  given  the  language 
quoted,  is  that  it  comprehended  a  possible 
desire  on  the  part  of  McCreei^  to  resume 
possession  for  the  purpose  of  erecting  build- 
ings, then  remotely  contemplated  by  him. 
This  is  its  plain  and  obvious  import,  the 
sense  in  which  it  is  most  favorable  to  the 
lessees,  and  therefore  the  sense  which  must 
be  held  to  control.  Lowber  v.  Ls  Bi^,  2 
Sandf .  202 ;  Dwight  T.  Oermania  L.  Ins.  Co. 
103  N.  Y.  341,  67  Am.  Rep.  729.  8  K.  £. 
664;  Hoffman  v.  ^tna  F.  Ins.  Co.  32  X.  Y. 
405,  88  Am.  Dec.  337;  White  t.  Hoyt,  73  N. 
Y.  SOS;  Johnson  v.  Hathom,  2  AUi.  App. 
Dec.  469.  McCreery'a  desire  to  gain  pos- 
session, not  for  himself,  but  for  a  third  per- 
son, as  his  subsequent  lessee,  who  has  cove- 
nanted to  erect  buildings  which,  upon  the 
expiration  of  his  lease,  ars  to  revert  to  the 
lessor,  cumot  be  regarded  as  havtiig  been 
in  the  contemplation  of  the  parties  at  tht 
time  when  the  lease  between  HcCreery  and 
the  respondents  was  entered  into,  except  up-' 
on  a  distorted  process  of  reasoning,  and  is 
not  within  the  operation  of  the  dause  above 
mentioned.  That  HcCreery  did  not  dtasira 
poBSPssion  for  himself  to  enalde  bin  to 
carry  out  his  own  building  projects  was 
made  conclusively  apparent  upon  the  trial, 
from  the  lease  introduced  la  evidence,  by 
whidi  he  granted  a  leasehold  estate  therein 
to  the  appellant  for  the  term  of  forty-two 
years,  commencing  immediately  upon  the 
expiratitm  of  the  term  originally  demised 
to  the  respondents,  thus  depriving  himself 
of  the  right  to  daim  possession;  and  from 
th«  further  fact  that  the  n^otiations  for 
that  lease  commoieed  in  September.  1S90, 
by  which  is  manifested  an  absence  of  desire 
to  resume  possession." 

In  the  case  at  bar  plaintiff  prepared  the 
lease,  and,  though  the  language  used  in  re- 
serving to  him  the  right  to  terminate  ths 
lease,  for  the  purpose  of  rebuildli^  is  some- 
what ambignona,  it  will  moat  reasonably 
admit  <rf  tlw  Interpretatiflgii  we  have  prea 
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it,  especialfy  in  tli«  light  of  the  rule  that 
whe^e  a  contract  will  admit  of  two  con- 
structions, either  of  which  is  reaaonable, 
the  one  most  favorable  to  the  grantee  must 
be  adopted,  mi  the  principle  that  a  man's 
^rant  shall  be  construed  most  strongly 
against  himself.  Com.  ex  rel.  IhlcXeile  t. 
Philadelphia  County,  3  Brewst.  (Pa.)  537; 
Schmohl  v.  Fiddick,  34  III.  App.  190;  HU- 
sendegen  t.  Eartz  Clothing  Co.  165  Mich. 
265,  130  N.  W.  646. 

The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  with  directions  to  enter 
judgment  for  defendant. 


MASSACHUSSTTS  SCPBBSIE  JUBI- 
OIAIf  OOtlRT. 


COMMONWEALTH  OF  MASSACHU- 
SETTS 
v. 

MOSBIS  SOSENTHAIh 
(211  Man.  60.  97  N.  E.  609.) 

Criminal  law  ~  separate  Indiotmenta  — 

one  trial. 

One  may  he  tried  at  one  time  upon  two 
separate  indictments,  one  charging  abduc- 

Hote.  —  CtmsoliHated  trial  upon  several 
indictmenUt  ag<Unat  the  Mine  def&Ul- 
anl. 

The  earlier  cases  on  this  question  are 
collected  in  the  note  to  Lucas  v.  State^  3 
LJLA.(K.S.)  412. 

The  distinction  between  the  consolidation 
of  indictments  and  the  trial  of  indictments 
at  the  same  time  has  not  always  been 
maintained.  That  there  is  a  distinction,  at 
least  in  procedure,  is  shown  in  Betts  v. 
United  States,  65  C.  C.  A.  452,  132  Fed.  228, 
where  upon  the  trial  of  indictments  to- 
pether,  the  defendant  was  held  entitled  to 
three  peremptory  challenges  for  each  in- 
dictment, wnile  in  Emanuel  t.  United 
States,  116  C.  0.  A.  137,  196  Fed.  817,  where 
there  was  a  consolidation,  the  defendant 
was  held  entitled  only  to  three  peremptory 
challenges  in  all. 

It  will  be  noticed  that  the  doctrine  of 
Com.  T.  Bii'kum,  163  Mas».  3S6,  26  N.  E. 
1003,  referred  to  In  the  earlier  note  is  very 
materially  limited  by  Com.  v.  Rosenthal. 

The  majority  of  Federal  cases  have  been 
detnded  under  S  1024  of  the  Federal  statute 
relating  to  consolidation  of  indictments, 
which  IS  set  forth  in  the  earlier  note.  Un- 
der this  statute,  indictments  charging  the 
use  of  the  mails  to  defraud,  which  de- 
scribe the  same  scheme  in  somewhat  differ- 1 
«nt  language,  may  be  consolidated.  Mar- 
shaU  T.  United  States,  117  C.  C.  A.  65,  197 
Fed.  Sll.  Certiorari  denied  in  226  U.  S.  607. 
S7  L.  ed.  879,  83  Sup.  Ct.  Rep.  112. 

Such  indictments  may  be  consolidated,  a1- 
though  the  offenses  ehargsd  thnein  may  not 
47  £R.A.{Nj3.) 


tion  and  the  other  adultery  with  the  girl 
abducted  since  the  several  offenses  would  be 
proved  1^  substwitlally  the  same  evidmce, 
or  evidence  ccmnected  with  a  single  line  of 
conduct  or  growing  out  «A  essentially  one 
transaction. 

(February  26,  1012.) 

EXCEPTIONB  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty made  during  the  trial  of  an  indictment 
charging  him  with  adulteiy  and  abduction. 
Orerruled. 

Defendant  was  indicted  in  two  counts  for 
adultery  with  eaeh  of  two  {^rls,  and  by  an- 
other indictment  In  two  counts  for  abduc- 
tion of  the  same  girls.  The  presiding  jus- 
tice ordered  both  Indictments  to  b«  tried 
together.  Defendant  was  found  guilty  un- 
der the  indictment  for  adultery,  and  not 
guilty  of  abduction. 

Mr.  E.  Greeniiood  for  defendant. 
Mr.  Jolin  3,  HlgcLns,  fat  the  Common- 
wealth: 

It  was  within  the  discretion  of  the  court 
to  order  a  joint  trial  of  the  two  indictments. 

Com.  T.  Seeley,  167  Mass.  168,  46  N.  E. 
91;  Com.  v.  Halone,  114  Mass.  296;  Oom. 
T.  Sullivan,  104  Mass.  662. 

have  been  committed  within  the  time  lim- 
ited by  statute  for  offenses  which  may  be 
joined  in  one  indictment.  Booth  v.  United 
States,  83  C.  C.  A.  552,  164  Fed.  836.  See 
Brown  v.  United  States,  infra,  where  in- 
dictments were  tried  together. 

But  in  Bass  v.  United  States,  20  App.  D. 
C.  232,  the  right  to  consolidate  indictment^ 
was  denied  where  the  offenses  charged  in 
the  separate  indictments  did  not  all  occur 
within  a  certain  period  of  time  as  required 
by  statute  for  the  joinder  of  counts  in  a 
single  indictment. 

And  consolidation  of  indictments  may  be 
had,  although  the  oggr^te  offenses  arc 
more  in  number  than  can  be  joined  in  one 
indictment  under  the  provisions  of  the  stat- 
ute.   Booth  V.  United  States,  supra. 

Under  this  statute  indictments  against 
five  named  defendants  under  the  statute  for 
using  the  mails  to  defraud  may  be  consoli- 
dati'd  with  an  indictment  for  conspiracy 
under  another  section  of  the  statute,  charg- 
ing a  conspiracy  for  the  commission  of  the 
substantive  offenses  set  forth  in  the  otlier 
indictments  against  the  defendants  named 
in  such  other  indictments,  together  with 
divers  perBons  unknown  to  the  jury.  Eman- 
uel V.  United  States,  supra. 

It  has  been  held  that  indictments  charg- 
ing the  use  of  the  mails,  to  defraud,  and 
i  differing  only  in  respect  to  some  minor  de- 
tails, may,  independently  of  any  statute 
upon  the  subject,  be  tried  together  to  avoid 
unnecessary  delay  and  expense  if  the  de- 
fendant is  not  deprived  of  any  right,  by 
way  of  challenge  or  otherwise,  to  whicli  ho 
would  have  been  entitled  if  the  indictments- 
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The  general  eluu«eter  of  tlie  ptmiihiBeiit 
inflicted,  and  not  iti  qnanti^,  U  the  vital 
oonsideratioa. 

Jotialyn  v.  Com.  6  Met.  236. 

While  the  indietmenta  are  for  two  sepa- 
rate ofTenaes,  each  offense  would  be  proved 
hj  gubstantialljr  the  tame  evidence,  and  in 
the  absence  of  any  objection  or  exception 
on  this  point,  it  may  be  assumed  that  no 
evidence  prejudicial  to  the  defendant  traa 
introduced,  and  that  the  defendant  pre- 
ferred to  r«st  on  the  exception  to  the  order 
that  the  two  eases  be  tried  together. 

Com.  T.  Seelsy,  167  Mass.  163,  4fi  N.  E. 
91. 

Even  where  parties  have  been  Jointly  in- 
dicted the  fact  that  there  was  evidence 
which  was  competent  against  one  or  more 
of  the  defendants,  but  was  not  competent 
against  other  defendants,  did  not  require 
that  the  trials  should  be  separated. 

Com.  T.  Bingham,  168  Mass.  160,  33  N. 

had  been  tried  separately.  Brown  v.  United 
States,  74  C.  C.  A.  214.  14S  Fed.  60.  Cer- 
tiorari denied  in  202  U.  8.  S20,  &0  L.  ed.  1 174, 
26  Sup.  Ct.  Rep.  7^.  In  the  course  of  the 
opinion  the  court  states  that  the  indict- 
ments indicated  that  the  schemes  to  de- 
fraud were  devised  on  the  same  day,  that 
they  were  almost  Identical,  that  the  work  of 
carrying  them  into  effect  was  begun  shortly 
after  they  were  devised,  and  that  the  letters 
set  forth  were  all  mailed  at  the  same  post- 
office  within  fourteen  months  thereafter, 
that  the  offenses  appear  to  be  so  closely 
connected  in  respect  to  time,  place,  and  sub- 
ject-matter as  to  justify  the  belief  that 
proof  of  those  charged  in  one  indictment 
would  almost  necessarily  bear  upon  those 
charged  in  the  others. 

And  this  is  true  although  the  offensea  in 
the .  separate  indictments  cover  a  period 
greater  than  that  allowed  for  offenses  to  be 
charged  in  a  single  indictment.  Brown  T. 
United  States.  74  C.  C.  A.  214,  143  Fed.  60. 
See  Booth  v.  United  States,  supra,  where 
indictments  were  consolidated. 

Indictments  against  the  president  of  a 
jiational  bank,  barging  him  with  misap- 
plication uid  abstraction  of  the  funds  of 
the  bank,  maldng  false  entries  in  the  books 
of  the  bank  and  false  entries  fat  the  reports 
to  the  Comptroller  of  the  Currency, — acts 
which  are  of  the  same  character  and  degree, 
— may  be  consolidated  and  tried  together 
under  §  1024  of  the  Revised  Statute  of  the 
United  States.  Nortoi  T.  United  States, 
206  Fed.  603. 

So,  indictments  chai^ng  the  defendant 
with  having  aided  and  abetted  different 
persons  in  securing  false  naturalization  cer- 
tificate for  the  purpose  of  registering  as 
Totera  may  be  consolidated.  Dolan  t. 
United  States,  69  a  C.  A.  274,  133  Fed.  440. 

And  separate  indictments  charfiing  the 
defendant  with  having  caused  illegtti  entries 
to  be  made  upon  the  public  Innda  by  differ* 
«>nt  persons  were  held  properly  consolidated 
for  trial  in  Olson  t.  United  States,  67  C.  C. 
47  LJLA.(N.B.) 


FfcB., 

B.  341;  Com.  v.  Miller,  160  Mass.  69,  22 
N.  E.  434. 

The  fact  that  the  defendant's  right  of 
challrage  was  affected  by  a  joint  trial  was 
not  sufficient  reason  to  order  a  separate 
trial. 

Com.  V.  James.  09  Mass.  4S8. 

A  judge  may  in  a  proper  oase.  In  his  dis- 
creUoiif  order  tho  joint  trial  of  two  or  more 
indictments. 

Cummins  v.  People,  4  Colo.  App.  71,  34 
Pae.  734;  State  v.  Watts,  82  K.  C  65«; 
State  V.  Lee,  114  N.  C.  844,  19  S.  £.  375. 

Rasg,  Ch.  J.,  delivered  the  opinion  ot 
the  court: 

It  is  well  settled  that  a  defendant  may 
be  charged  with  divera  and  distinct  i^enses, 
whether  felonies  or  misdemeanon,  of  a  kin- 
dred nature,  and  liable  to  pnitiahments  of 
the  same  general  character,  by  several 
counts  in  the  same  indlctmoit  or  eon^laint 

A.  21,  133  Fed.  840,  but  it  appears  that  ia 
this  ease,  at  the  close  of  the  evidence,  all  of 
the  indictments  except  one  were  dismissed 
on  motion  of  the  United  States  attorney. 

Under  this  statute,  indictments  ehar^g 
the  illegal  appropriation  of  money  ot  the 
United  States  intended  for  harbor  improve- 
ments may  be  consolidated.  United  States 
V.  Greene,  146  Fed.  7S1. 

And  separate  indictments  charging  a  vio- 
lation of  the  asms  statute  relating  to  the 
inclosura  of  snUle  lands,  tha  same  bui^r 
offenses  which  oonU  have  beoi  embraced  in 
one  indictment,  an  properly  emisolidatei. 
Krause  v.  United  States,  78  C.  C.  A.  64:!. 
147  Fed.  442.  ' 

The  clause,  "which  may  be  property 
joined,"  found  in  this  statute,  vests  in  tli-* 
trial  court  a  sound  discretion  in  decidin-: 
whether  a  fair  and  impartial  trial  would  l^' 
prevented  by  a  jolnd^,  notwitiiatanding  tb* 
same  would  be  permitted  by  one  or  more  of 
the  clauses  m«itioned  in  the  flrat  part  of 
the  statute,  and  does  not  confine  the  causes 
which  may  be  joined  to  those  which  may  be 

6roperly  joined  at  common  law.  Dolan  v. 
United  States,  supra. 

There  may  be  a  consolidation  although 
there  ara  sevo-al  defendanta.  Bmannel  v. 
United  States,  supra. 

Under  the  Colmido  statote  referred  to  in 
the  earlier  note,  an  information  based  upon 
a  statute  charging  one  with  breaking  ore 
from  certain  mines  with  intent  to  steu,  and 
with  removing  ore  from  the  same  premise? 
with  intent  to  defraud,  may  be  consolidated 
with  an  information  based  upon  another 
statutory  provision  charging  tha  aeensed 
with  the  larceny  of  certain  ors  snd  irith 
buying  and  receiving  it  fmn  soma  unknown 
thief,  knowing  it  to  have  been  stolen.  It 
is  stated  to  be  conceded  that  the  subject* 
matter  of  the  offenses  in  each  of  the  eoonts 
of  the  respective  indictments  is  the  samp, 
that  is  to  say,  ths  ore  described  in  etch 
count  is  identical,  and  it  also  appeara  that 
the  owner  of  the  ore  in  «ach  case  is  the 
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Com.  T.  HuUen,  160  Mass.  804,  28  N.  B. 
61 ;  Castro  v.  Reg.  6  App.  Cas.  229,  SO  L.  J. 
Q.  B.  N.  S.  497,  44  L.  T.  li.  S.  350,  20  Week. 
Rep.  069,  34  Cox,  C.  C.  548,  45  J.  P.  452. 
It  has  been  decided,  also,  that  two  persons 
separately  indicted  for  the  same  offense 
majr  be  tried  together.  Com.  v.  Seeley,  1(S7 
Mass.  163,  46  K.  £.  91.  It  was  held  in 
Com.  T.  Bickum,  163  Maes.  386,  26  K.  E. 
1003,  that  a  defendant,  against  his  objec- 
tion, could  not  be  tried  at  one  time  upon 
two  separate  complaints  charing  two  dis- 
tinct crimes  committed  at  different  times. 
To  this  same  effect  see  McClellan  t.  State, 
32  Ark.  609.  Nona  of  these  decisions  quite 
reach  the  point  presented  by  the  case  at 
bar.  Broadly  stated,  that  point  is  whether 
two  indictments  founded  upon  substantially 
one  transaction  prorable  lai^ely  by  the 
same  evidence  can  be  tried  together  against 
one  defendant.  Concretely,  it  is  whether 
s  defendant,  against  his  jvotest,  may  be 

same,  and  it  is  charged  that  each  offense 
was  committed  at  the  same  time  and  place; 
and,  although  different  offenses  are  charged, 
the  conceded  facte  are  such  that  the  accused 
could  not  be  guilty  of  more  than  one,  that 
the  punishment  for  eaeh  offense  charged 
was  identical,  therefore  they  belong  to  the 
same  elasa  of  crime  and  were  properly  con- 
solidated. Bergdahl  t.  People,  27  Colo.  302, 
61  Pae.  228. 

An  indictment  charing  one  with  engag- 
ing and  assieting  in  operating  and  manag- 
ing a  house  of  prostitution  may  be  consoli- 
dated for  the  purposes  of  trial  with  one 
charging  the  defendant  with  the  living  on 
and  Deing  supported  in  part  by  money  real- 
ized from  proetittttion,  where  the  indict- 
ments grow  out  of  the  same  or  connected 
transactions,  under  a  subsequent  statute  of 
this  state  similar  to  the  former  one,  author- 
izing tbe  consolidation  of  indictments  where 
there  are  several  charges  for  the  same  act 
or  trmnsaction,  or  for  one  or  more  acts  or 
transactions  connected  together,  or  for  one 
or  more  acts  or  transactions  for  the  eame 
class  of  crimes  or  offenses.  Trozzo  v.  Peo- 
ple, 61  Colo.  328,  117  Pac.  160.  It  U  sUted 
that  the  crimes  charged  were  for  the  viola- 
tion of  the  same  section  of  the  statute,  they 
were  for  acts  and  transactions  of  the  same 
class  of  crimes,  and,  as  disclosed  by  the 
record,  for  acts  and  transactions  connected, 
done,  and  performed  at  the  same  time  and 

Elace,  the  facta  were  intermingled,  and  this 
rougbt  them  within  the  provisions  of  the 
statute. 

Information  charing  the  killing  of  two 
arsons  as  a  part  of  tne  same  transaction, 
and  done  at  uie  same  time  and  place,  may 
be  consolidated  under  the  Colorado  statute 
referred  to  in  Trozzo  v.  People,  supra.  Har- 
ris V.  People,  —  Colo.  — ,  136  Pac.  7JB6. 

A  trial  upon  an  original  bill  and  a  new 
bill  in  whicn  the  charge  Is  set  forth  more 
explicitlT  la  stated  to  be  aUowable  in  State 
T.  Lee,  114  N.  a  844,  19  a  S.  S75.  ' 
47  L.ILA.(NJ9.> 


tried  at  one  time  upon  two  separate  fn- 
dietments,  one  charging  abduction  of  a  g&l 
between  seventeen  and  nineteen  years  of 
age,  for  the  purpose  of  unlawful  sexual  in- 
tercourse (Rev.  Laws,  ehap.  212,  §  2,  as 
amended  by  Stat.  1910,  chap.  424,  3  1),  and 
the  other  charging  adultery  with  the  same 
girl. 

£ach  of  the  offenses  named  is  a  felony, 
being  punishable  by  imprisonment  in  tlie 
state  prison.  Rev.  I«ws,  chap.  216,  S  1- 
The  general  nature  of  the  two  offena^  is 
the  same:  namely,  unlawful  sexual  rela- 
tions. The  enticing  away  of  the  girl  from 
home  or  elsewhere  by  a  married  man  is  but 
a  preliminary  step  in  the  accomplishment 
of  the  ultimate  design.  The  evidence  which 
would  support  the  two  charges  would  be 
similar  in  cliaracter.  The  mode  of  trial  Is 
the  same.  The  circumstances  that  the  stat- 
ute of  limitations  is  less  as  to  abduction^ 
and  a  greater  burden  at  evidowe  la  required 

A  constitutional  provision  guarantying  to 
one  accused  of  crime  the  right  to  a  speedy 
public  trial  by  an  impartial  jury  does  not 
prevent  the  trial  of  one  upon  an  original 
and  amended  information;  the  original  in- 
formation charging  him  with  persuading  a 
female  to  enter  a  nouse  of  prostitution  for 
tlie  purpose  of  praetising  prostitutioo,  and 
the  amended  information  enar^ng  that  the 
accused  procured  the  person  named  in  the 
flrst  count  and  another  as  the  female  in- 
mates of  another  house  of  prostitution. 
The  defendant  in  this  ease  went  to  trial 
without  objection,  and  made  no  motion  at 
any  time  to  require  the  prosecutor  to  elect 
between  the  original  and  amended  informa- 
tion. People  v.  Jaeofaeon,  247  HI.  394.  98  N. 
E.  417. 

In  Ashley  v.  State,  3  Ala.  App.  84,  67  So. 
1027,  there  was  an  agreement  between  the 
counsel  for  a  defendant  who  was  indicted 
on  five  indictments  charging  offenses  grow- 
ing out  of  and  connected  with  the  burglary 
of  railroad  freight  cars  in  the  same  train, 
and  the  solicitor  for  the  state»  that  the 
indictments  italght  all  be  tried  at  the  same 
time  and  tliat  one  trial  might  stand  for  all. 
There  seems  to  have  been  a  trial  on  but  one 
of  the  indictments,  and,  upon  a  conviction, 
error  was  predicated  upon  the  trial.  The 
existence  of  the  other  indictments  was  held 
to  he  no  error  prejudicial  to  the  defendant, 
even  if  they  were  for  the  same  offense. 

The  consolidation  of  indictments  is  within 
the  sound  discretion  of  the  trial  court,  and 
the  exercise  of  this  discretion  will  not  be 
interfered  with  except  in  cases  of  abuse  or 
manifest  injustice.  Lemon  v.  United  States, 
90  C.  C.  A.  617,  164  Fed.  963. 

Upon  the  trial  of  consolidated  fodict- 
ments  it  is  not  the  duty  of  the  trial  court, 
upon  its  appearing  that  two  separate  of- 
fenses are  being  proved,  to  order  the  trial 
separate  of  his  own  moUon.  Qninn  t.  Peo- 
ple, 82  Colo.  186,  76  Fae.  8961      W.  A.  E. 
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for  conviction  of  it  (Rev.  Iats,  chap.  212, 
f  7),  do  not  differentiate  the  two  crimes  in 
that  respect.  Nor  do  the  facta  that  an  un- 
married man  might  he  found  guilty  of  one 
offense  wliile  only  a  married  man  could 
commit  the  otlier  upon  the  allegation  of 
the  indictment,  or  that  an  element  of  fraud 
might  enter  into  on^  and  not  into  the 
other,  crime,  constitute  vital  differences. 
The  two  offenses  might  have  been  joined  by 
several  counts  on  one  indictment.  In  the 
case  at  bar  the  offense,  whatever  it  might 
be  found  to  be,  grew  out  of  the  same  acts. 
The  same  evidence  would  be  required  in 
substance  to  prove  ^eat^  crime,  although 
less  would  suffice  to*  convict  of  one  than 
the  other.  Where  the  essential  elraients  of 
the  conduct,  which  may  constitute  two  dis- 
tinct erimeSi  are  the  same  and  to  be  proved 
in  large  part  by  the  same  evidence,  and 
where  the  indictment  might  have  been 
drawn  legidly  so  as  to  include  both  crimes, 
no  right  of  the  defendant  secured  to  him  by 
the  law  as  matter  of  right  is  violated  by 
compelling  a  joint  trial  of  both  indictmenta 
in  the  exercise  of  a  sound  judicial  discrc- 

ti(HL 

The  rule  of  Com.  v.  Biclcum,  153  Mass. 
386,  26  N.  B.  1003,  does  not  prevail  gener- 
ally. State  v.  Johnson,  SO  "S.  C.  (6  Jooes, 
L.)  221;  State  v.  Watts,  82  N.  C.  6B6;  and 
Withers  v.  Com.  6  Serg.  &  R.  69,  are  re- 
ferred to  in  that  opinion.  See  also  State 
r.  Lee,  114  K.  C.  844,  19  S.  E.  376.  The 
contrary  practice  is  established  by  statute 
in  some  jurisdictions.  Williams  v.  United 
States,  168  U.  S.  382-390,  42  L.  ed.  509^ 
612,  18  Sup.  Ct.  Rep.  92;  Short  v.  People,  27 
Colo.  176,  60  Pac.  360.  In  Logan  v.  United 
States,  144  U.  S.  263,  S6  L.  ed.  420,  12 
Sup.  Ct.  Rep.  617,  decided  after  Com.  v. 
Bidaim,  it  was  said  by  Mr.  Justice  Gray  at 
page  296  of  144  U.  S.  that  different  indict- 
ments "mif^t  perhaps  have  been  ordered, 
in  the  discretion  of  the  court,  to  be  tried 
together  Independently  of  any  statute  upon 
the  subject.  See  Ex  parte  Yarbrough,  110 
U.  S.  651,  666,  28  L.  ed.  274,  276,  4  Sup.  Ct. 
Rep.  162;  United  States  v.  Marchant,  12 
Wheat.  480,  6  L.  ed.  700."  In  Brown  v. 
United  States,  74  a  0.  A.  214,  220,  221.  143 
Fed.  60,  66,  67,  it  was  said  by  Judge  Van 
Devanter  that  the  indictments  "were 
.  .  .  tried  together  as  separate  indict- 
ments to  avoid  unnecessary  delay  and  ex- 
pense in  the  interest  of  both  the  govern- 
ment and  the  defendants.  .  .  The 
court  was  Invested  with  a  discretion  to 
direct  that  the  indictments  be  thus  tried 
together  ind^>endently  of  any  statute  upon 
the  subject."  In  Cummins  V.  People,  4  Cktlo. 
App.  71,  74,  34  Pae.  734,  736,  it  was  said 
that  a  statute  authorizing  the  trial  at  the 
same  time  of  two  or  more  indictments 
47  L.Rj^.(N.S.) 


charging  connected  or  kindred  irfFenses  wa^ 
"but  an  onbodiment  of  a  well-eatablished 
principle  of  the  common  law."  See  also 
People  V.  Jacobson,  247  111.  394,  397,  93  X. 
E.  417. 

The  logic  of  Com.  v.  Bickum,  153  Mass. 
38S,  26  N.  E.  1003,  did  not  obtain  in  Com. 
V.  Miller,  150  Mass.  69,  22  N.  E.  434,  where 
two,  jointly  complained  of  in  the  district 
court  in  two  counts  with  having  received 
different  stolen  goods  at  different  times, 
one  being  found  guilty  on  both  counts  and 
the  other  acquitted  on  the  first  and  found 
guilty  on  the  second  count,  on  the  appeal 
of  both  separate  trials,  were  refused  in  the 
superior  court,  although  the  result  was  that 
two  defmdants  were  ixied  together,  one 
charged  wiUi  the  two  distinct  offenses  and 
I  he  other  with  one  offense  only.  An  inex- 
orable application  of  the  logic  of  Com.  v. 
Bickum,  supra,  might  include  this  ea^- 
But  this  court  has  refused  to  approve  iU 
logic  in  cases  where  su1»tantial  justice  does 
not  require  it,  and  where  no  substantive 
i-ight  of  a  defendant  has  been  invaded.  In 
Com.  V.  Secley,  167  Mass.  163/45  K.  £.  91, 
iilLhough  no  precedent  therefor  was  founJ. 
it  was  held  that  two  persons  separately  in- 
dicted for  an  offense  committed  jointly 
might  be  triad  togetha.  The  incident  under 
inquiry  was  made  there  the  basis  of  trial, 
rather  than  Qie  number  'of  indictment-:. 
That  principle  is  controlling  in  the  prcsen: 
case,  where  the  indictments  were  founJ.^i 
upon  what  was  in  substance  a  single  crimi- 
nal course  of  conduct. 

Without  impairing  the  authority  of  Com. 
V.  Bickum,  as  to  eases  exactly  covered  »y 
it,  we  are  not  inclined  to  extend  its  doctrini-. 
Not  infrequently  it  may  be  uncertain  .it 
the  time  of  action  by  the  grand  jury  pre- 
cisely what  crime  a  defendant  has  com- 
mitted.   Larceny,  embezslement,  and  ob- 
taining property  by  false   pretenses  are 
closely  interwoven,  and  the  ^stinetloos  be- 
tween them  not  infrequently  involve  ex- 
treme technicality.   Before  the  adoption  of 
the  act  simplifying  criminal  pleading,  mis- 
carriages of  justice  have  resulted  from  mis- 
takes in  perc^ving  the  differences  between 
them.    See  Com.  v.  King,  202  Mass.  37t>, 
388,  88  N.  E.  454;  Com.  v.  Althoose,  307 
Mass.  82,  46,  31  LR.A.(N.S.)  009,  93  K.  E. 
202.    Some  difficulties  in  this  regard  pei^ 
haps   may   survive.     Other  illustrations 
might  he  given  to  show  the  perplexity  of 
determining  in  advan«  of  trial  the  exact 
crime  which  the  evidence  may  prove,  al- 
though acta  committed  may  be  reasonably 
certain.  No  sound  reason  can  be  given  wby 
several    indictments    charging  diffemt 
crimes  arising  out  of  a  single  diain  of  cii^ 
cumstances  dbould  not  be  tried  together. 
Where  several  offeiuea  mig^t  have  beea 
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Joined  in  one  indictment,  and  vould  be 
proved  eubstantially  the  same  evidence, 
or  evidence  connected  with  a  single  line  of 
conduct,  and  grow  out  of  what  ie  essentially 
one  banaacticm,  and  where  it  does  not  ap- 
pear that  any  real  right  ai  the  defendant 
has  been  jeopardized.  It  would  be  a  refine- 
ment not  demanded  by  the  law  or  by  jus- 
tice to  require  in  all  iiutanoes  a  separate 
trial,  Bim|dy  because  separate  indictments 
had  been  found  for  each  c^ense.  The  in- 
terests of  the  pubHe  and  the  rights  of  the 
defendant  will  be  better  subserved  in  gen- 
eral by  permitting  as  matter  of  law  a  sin- 
gle trial  under  such  conditions,  leaving  it 
to  the  sound  discretion  of  the  trial  court 
to  order  separate  trials  when  the  rights  of 
either  the  commonwealth  or  oi  the  de- 
fendant appear  to  require  it.  There  is  noth- 
ing in  the  case  at  bar  to  indicate  that  such 
tliKt'retion  was  not  sxerdaed  wisely.  All 
tlie  justices  are  agreed  in  this  result,  but  a 
minority  prefer  to  reach  It  1^  Overruling 
Com.  r.  Kclcum,  supra. 
Exceptions  overruled. 


KtcniGAS  SVPRKMB  C01TBT. 
JOSEPH  DUCBB 

V. 

SPARROW-KROLL  LUMBER  COMPANY, 
Impleaded,  etc.,  Appt. 

(1G8  Mich.  49,  133  N.  W.  938.) 

blaster  and  eervant  —  assault  on  per- 
ROn  In  store  —  liability  of  mastor. 
A  storekeeper  is  not  liable  for  a  wilful 
and  intentional  assault  by  his  clerk  upon 
an  intoxicated  person,  who  had  wandered 

yot0.  —LtabfUti/  of  master  other  than 
carrier  for  wrongful  acta  of  servant 
in  ejecting  person  from  premises. 

As  to  liability  of  carriers  for  wrongful 
aot  of  servant  in  ejecting  persons  from 
premises,  see  Ladex  to  L.R.A.  Notes  under 
title,  "Carriers,"  S$  31-36. 

Aft  to  the  liability  of  master  for  arrest ! 
or  false  imprisonment  by  servant  employed 
ns  detective,  policeman,  or  watchman,  see 
notes  to  Milton  v.  Missouri  P.  R.  Co.  4- 
L.RA.(N.S.)  282,  and  Conchin  v.  El  Paso  t 
S.  W.  R.  Co.  28  L.R.A.(N.S.)  88. 

As  to  liability  of  innkeeper  or  restaurant 
keeper  for  assault  by  his  servant  upon  a 
patron,  see  note  to  Ohase  Knabcl,  12 
1.RJV.(N.S.)  11S6. 

Upon  the  question  of  inference  of  em- 
ployee's authority  to  expel  trespan»ers  from 
practice  of  doing  so,  see  note  to  Bierkes  v. 
Hftiixhurst  Land  Co.  34  L.Rjl.(N.S.)  BOS. 

Upon  the  general  question  of  thf  master's 
civil  liability  for  wrongful  or  neglijtent  act 
of  his  servant  or  agent  towau-d  one  who  has 
no  claim  upon  the  master  by  reason  of  a 
47  L^.(N.6.) 


into  the  store  and  had  been  annoying  cus- 
tomers, after  he  had  ceased  doing  so  and 
was  standing  quietly  by  the  stove,  although 
it  appears  to  have  been  made  in  connec- 
tion with  an  attempt  to  eject  him  from  the 
store. 

(December  29,  1911.) 

APPEAL  by  defendant  Sparrow-Kroll 
Lumber  Company  from  a  judgment  of 
the  Circuit  Court  for  Houghton  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  by  an  assault  by  defendant's 
servant.  Reversed. 

The  facts  are  st»ted  in  the  opinion. 
Air.  Allen  F.  Kees,  for  appellant: 
Defendant  was  not  liable  for  the  assault 
upon  plaintiff. 

Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
418;  Wiltse  v.  State  Road  Bridge  Co.  63 
Mich.  639,  30  N.  W.  370;  Snyder  v.  Hanni- 
bal &  St.  J.  R.  Ca  60  Mo.  413;  Jones  v. 
St.  Louis,  N.  &  P.  Packet  Co.  43  Mo.  App. 
398;  28  Cyc.  1539;  Cleveland  v.  Newsom, 
45  Mich.  62,  7  N.  W.  222;  Wood  v.  Detroit 
City  Street  R.  Co.  52  Mich.  402,  50  Am. 
Rep.  259,  18  N.  W.  124;  Moore  v.  Sanbome, 
2  Mich.  520,  59  Am.  Dec.  209;  Johanson  v. 
Pioneer  Fuel  Co.  72  Minn,  405,  76  N.  W. 
no,  4  Am.  Neg.  Rep.  409;  Bowen  v.  Illi- 
nois C.  R.  Co.  70  L.R.A.  916,  69  C.  C.  A. 
444,  136  Fed.  306,  18  Am.  Neg.  Rep.  289; 
Lynch  v.  Florida,  C.  &  P.  R.  Co.  113  Ga, 
1106,  54  L.R.A.  810,  39  S.  E.  411,  10  Am. 
N(^.  Rep.  257;  Vanderbilt  v.  Richmond 
Turnp.  Co.  2  N.  Y.  479,  51  Am.  Dec.  31.5; 
Mali  T.  Lord,  39  N.  Y.  381,  100  Am.  D  c. 
448;  Pittsburp,  A.  &  M.  Pass.  R.  Co.  v. 
Donahue,  70  Pa.  119. 


I  contract,  see  note  to  Ritchie  v.  Waller,  27 
L.RJV.  161. 

The  general  rule  followed  by  the  great 
majority  of  the  courts  is  that  a  master  is 
liable  for  the  wrongful  acts  of  a  servant  in 
ejecting  persons  from  the  master's  prem* 
ises,  where  such  acts  are  performed  within 
the  actual  or  apparent  scope  of  his  author- 
!  ity,  although  the  servant  cannot  be  express- 
ly charged  with  the  duty  of  ejecting  in- 
truders or  trespa.sBers,  and  the  wrongful  act 
may  have  been  expressly  forbidden. 

Thus,  in  Letts  v.  Hol>oken  R.  Warehouse 
&.  S.  S.  Connecting  Co.  70  N.  J.  L.  .358.  57 
Atl.  392,  it  was  held  that  authority  given 
by  the  master  to  his  servant  to  eject  tres- 
passers from  the  former's  premises  charges 
the  master  with  liability  for  the  act  of  the 
servant  in  using  excessive  or  inappropriate 
force  in  removing  one  who  is  a  trespasser; 
and  this  is  so  even  if  the  nse  of  any  but 
reasonable  and  necessary  force  is  expressly 
prohibited. 

And  in  Oakland  City  Agri.  k  Industrial 
Soc.  T.  Bingham,  4  Ind.  App.  546,  31  N.  E. 
383,  it  was  held  that  where  it  appeared  that 
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Jlr.  E.  F.  LeGendre,  with  Mr.  P.  H. 
O'Brien,  for  appellee: 

The  company  was  liable  in  damageB  to 
the  plaintiff. 

Richberger  v.  American  E:^.  Co.  78  Mlu. 
161,  31  IJEt.A.  301.  S5  Am.  St.  Bep.  622, 
18  So.  922;  Kew  Ellenlie  Fishing  Clnb  T. 
Stewart,  128  Ky.  8.  0  L.R^.(N.S.)  476.  OS 
S.  W.  608;  Cobb  v.  Simon.  110  Wis.  607. 
100  Am.  St  Rep.  009.  07  K.  W.  2781  28 
Ctc  1683;  Peck  t.  Michigan  C.  R.  Co.  67 
Mich.  3.  23  N.  W.  406;  Dwindle  t.  New 
York  C.  &  H.  R.  R.  Co.  120  N.  Y.  117,  8 
L.B.A.  224,  17  Am.  St.  Rep.  611.  24  N.  E. 
310;  Baltimore  ft  O.  R.  Co.  t.  Barger,  80 
Md.  £8,  26  L.R.A.  221,  46  Am.  St  Rep.  810. 
80  AtL  660,  8  Am.  Neg.  Cu.  360;  Hooaton. 
C.  A.  ft  N.  R.  Co.  T.  Boiling,  60  Ark.  396. 

the  gate  keeper  of  an  agricultural  society 
was  authorized  to  preserve  order,  and  eject 
those  who  were  not  rightfully  upon  the  fair 
grounds,  and  the  duty  of  judging  when  one 
was  disorderly  or  wrongfully  upon  the 
grounds  was  committed  to  him,  the  agricul- 
tural BOciflty  would  be  held  liable  for  the 
result  if,  in  the  exerdse  of  such  judgment 
committed  to  the  gate  keeper,  he  wrong- 
fully ejected  a  person  from  the  grounds,  or 
if  a  fancied  violation  of  some  rule  of  de- 
meanor so  excited  his  anger  that  he  in- 
flicted a  malicious  injury  in  attempting  to 
enforce  its  observance. 

A  property  owner  is  liable  for  the  aot  of 
his  servant  in  shooting  at  a  poacher  on  his 
property  if  the  act  was  within  the  general 
scope  of  his  employment,  and  done  with  a 
view  to  the  furtherance  of  the  master's 
business,  although  it  was  wilful,  wanton,  ot 
reckless;  and  whether  it  was  within  the 
scope  of  his  employment  was  a  question  for 
the  jury.  Magar  t.  Hammond,  183  N.  Y. 
387.  3  L.RA.(N.S.)  1088,  76  N.  E.  474,  10 
Am.  Keg.  Rep.  446. 

So,  the  court  may  rule  that  a  care  taker 
was  acting  for  his  employer  when  he  cast 
off  the  moorings  of  a  vessel  lying  at  the 
wharf,  where  he  stated  at  the  time  that  he 
waa  so  acting,  and  there  is  no  evidence  to 
the  contrary;  notwithstanding  it  also  ap- 
pears-that,  when  he  informed  the  owner  of 
the  vessel  tiiat  the  property  owner  did  not 
allow  boats  to  tie  up  at  the  wharf,  the 
vessel  owner  swore  at  him,  called  him  an 
opprobrious  name,  and  threatened  him. 
Ploof  V.  Putnam,  83  Vt.  252,  26  L.RA.(N.S.) 
261,  138  Am.  St.  Rep.  1085,  76  Atl.  277. 

And  in  Texas  ft  N.  O.  R.  Co.  v.  Rirsons, 
102  Tex.  157,  132  Am.  St.  Rep.  867,  113  S. 
W.  014,  affirming  —  Tex.  Gv.  App.  — ,  109 
S.  W.  240,  it  waa  held  that  a  railroad  com- 

Sany  was  liable  for  injuries  caused  by  a 
eputy  sheriff  who  was  in  Its  employ,  in 
shooting  at  a  man  whom  be  believed  to  be 
one  of  a  number  of  trespassers  whom  he 
was  putting  off  the  premises,  where  his 
purpose  was  to  make  the  man  return  to  the 
group  that  he  was  putting  off. 

While  in  Canfield  v.  Chicago,  R.  L  ft  P.  R. 
Co.  60  Mo.  App.  354,  a  railroad  company  was 
47  L.RA..(N.S.) 


27  L.RA.  202,  43  Am.  St  Rep.  38,  27  S. 
W.  402;  Sdiulte  T.  HoUiday.  64  Mieh.  73, 
19  N.  W.  762;  Smalts  r.  Boyee,  100  Mich. 
383,  60  N.  W.  21;  Nelson  Businas  Cttll^ 
Co.  T.  Lloyd,  60  Ohio  St  448,  46  L.R,A. 
314.  71  Am.  St  Rep.  729,  64  N.  £.  471.  6 
Am.  Neg.  Rep.  369;  Hagar  v.  Hunmond, 
188  N.  Y.  387,  8  LJLA.(N.S.)  1038,  76 
N.  E.  474,  10  Am.  Neg.  Rep.  446;  Greeu 
V.  New  York,  O.  ft  W.  R.  Co.  102  App.  Div. 
322,  92  N.  Y.  Supp.  424;  Lovejoy  v.  Camp- 
bell, 16  S.  IX  281.  02  N.  W.  24;  Bergman 
V.  Hendridcson.  106  Wit.  434,  80  Am.  St 
Rep.  47.  82  N.  W.  304;  Baltimore  Conwil. 
R.  Co.  T.  Pierce,  80  Md.  40B.  45  L.R^  527. 
48  AtL  040,  6  Am.  Neg.  Rep.  639;  XUinoii 
C.  R.  Co.  T.  Murphy,  123  Ky.  787,  11  I*RA. 
(N.S.)  366,  97  S.  W.  729;  Burrooghs  v. 

held  liable  for  an  assault  upon  a  atrikin; 
employee  while  the  latter  was  in  a  private 
telegraph  office  of  the  railroad  company  en- 
deavoring to  induce  the  iterator  to  strike, 
where  the  assault  was  committed  by  a  man 
employed  by  the  company  for  the  purpose 
of  preventing  persons  from  talking  to  tbe 
company's  employees,  after  he  had  ordered 
the  plaintiff  to  leave  the  office,  and  the  lat- 
ter simply  stood  still  and  said  nothing, 

A  keeper  of  a  penitentiary  who  puts  s 
"trusty"  convict  in  charge  of  a  piece  of 
real  estate  with  authority  to  put  off  tre«- 
passers  is  liable  for  an  assault  committed 
by  the  convict  upon  persons  found  trespass- 
ing upon  the  property,  even  If  the  aet  was 
contrary  to  expreas  orders,  and  although  «« 
between  themselves  the  relationship  of 
master  and  servant  did  not  exist  betwe» 
the  keeper  and  the  convict.  Ward  r.  Yomig, 
42  Ark.  642. 

In  Brazil  v.  Peterson.  44  Minn.  212,  46  N. 
W.  331,  it  was  held  that  where  the  bar- 
keeper of  a  saloon  forcibly  ejected  tiun- 
from  a  person  while  he  was  in  an  !ntoxi> 
cated  and  helpless  condition,  in  a  careless 
and  reckless  manner,  so  as  to  cause  a 
fracture  of  his  leg,  the  proprietor  of  the 
saloon  is  liable  io  damages  to  tbe  person  so 
injured.  To  the  same  effect  was  the  de- 
cision in  Merrill  v.  Goates.  101  Minn.  43,  HI 
N.  W.  836. 

In  Priestw  t.  Auglc^.  6  lUch.  L.  44.  it  wss 
held  that  a  father  who  seat  his  son  armed 
with  a  gun  to  drive  a  negro  out  of  his  sugar- 
cane patch  was  liable  for  the  arts  of  his  sod 
in  shooting  the  negro  while  executing  lui 
father's  commands. 

In  Barden  v.  Felch,  109  Mass.  154,  where 
there  was  a  contest  between  the  plaintiff 
and  the  defendant  as  to  the  ownership  of 
certain  land,  and  there  was  an  aUeged  as- 
sault upon  the  plaintiff  by  the  def«idaBt 
while  upon  such  land,  the  court  sustained 
an  instruction  to  the  effect  that  if  tbe  de- 
fendant was  in  the  wrong,  and  was  main- 
taining his  entry  1^  force  and  anploying 
his  servant  to  do  so,  he  would  be  liiuile  for 
the  acts  of  his  servant  while  so  engaged,  al- 
though the  servant  used  more  force  tbaa 
he  was  authorized  by  the  maxter  to  do. 
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Eactman,  101  Mieb.  426,  24  LJLA.  859,  46 
Am.  St  Rep.  419,  59  N.  W.  817;  Moreland 
Durocher,  121  Mich.  401,  60  N.  W.  284; 
Bobinson  v.  Chicago  ft  A.  R.  Co.  135  Mich. 

258,  97  N.  W.  689,  15  Am.  Neg.  Rep.  341; 
26  Cyc-  20  Am.  ft  Eng.  Enc.  Law, 
169;  Lucas  t.  Michigan  C.  R.  Co.  98  Mich. 
1.  39  Am.  St.  Rep.  517,  66  N.  W.  1030; 
Johnson  v.  Detroit,  Y.  ft  A.  A.  R.  Co.  130 
Mich.  453,  90  N.  W.  274;  Foster  t.  Grand 
Rapids  R.  Co.  140  Mich.  689,  104  N.  W. 
380,  18  Am.  Neg.  Rep.  479;  Fitzaimmons 
T.  Milwaukee.  L.  S.  ft  W.  R.  Co.  98  Mich. 

259,  67  N.  W.  127;  1  Th(nnp.  Neg.  p.  621; 
Geraty  t.  Stem,  30  Hun,  426;  Brazil  t. 

Peterson,  44  Minn.  212,  46  N.  W.  331; 
Hewett  V.  Swift,  3  Allen,  420;  Milner  t. 
Great  Northern  R.  Co.  50  L.  T.  N.  S.  367; 


Wade  V.  Thayer,  40  CaL  578;  Swinarton  t. 
LeBoutillier,  31  Abb.  N.  C.  281,  28  N.  Y. 
Supp.  63;  Evans  t.  Davidson,  53  Md.  243, 
36  Am.  Rep.  400;  Beiike  v.  Carroll,  61 
Wash.  395,  22  L.R.A.(N.S.)  627,  130  Am. 
St.  Rep.  1103,  98  Pac.  1119;  Chase  v. 
Knabel.  46  Wash.  484,  12  L.R.A.(N.S.) 
1155,  90  Pac  642;  Morris  Hotel  Co.  v. 
Henley,  146  Ala.  678,  40  So.  62;  Goodwin 
V.  Greenwood,  16  Okla.  489,  85.  Pac.  lllS; 
Hyman  t.  Tilton,  208  Pa.  843,  57  Atl.  1124; 
Barden  t.  Felch,  109  Mass.  154;  Merrill  v. 
Coates,  101  Minn.  43,  111  N.  W.  838;  Baker 
V.  Kinsey,  38  CaL  631,  99  Am.  Dec.  438; 
Eckert  v.  St.  Louis  Transfer  Co.  2  Mo.  App. 
36;  Ward  v.  Young,  42  Ark.  553;  Rogahn  v. 
Moore  Mfg.  A  Foundry  Co.  79  Wis.  S73,  48 
N.  W.  669;  Stone  v.  Hills,  45  Conn.  47,  29 


One  who  employs  a  watchman  for  his 
property,  and  authorizes  him  to  carry  fire- 
arms and  nie  them  whenever,  in  his  judg* 
roent,  it  aeems  necessary  or  advisable  for 


mitted  an  assault  in  ejecting  an  intoxieated 
man  from  the  premises,  it  was  error  to  re- 
fuse to  chai^  that  the  lodging-house  kee^ 
era  were  "not  liable  for  the  acts  of  their 


him  to  do  BO,  cannot  be  absolved  from  lia* ,  agent  or  servant  not  done  within  the  scope 
bility  for  such  use  merely  because  the  in- 1  of  his  authority  or  course  of  bis  employ- 
jured  person  was  not  on,  but  near,  the  prop-  ment."   The  court  said:    "If  the  act  of  the 


erty  when  shot,  where  the  watchman 
judged  that  be  was  doing  or  attempting 
wrong  to  the  property,  rid  that  it  was 
necessary  to  fire  at  bim  to  protect  it.  Ro- 
bards  V.  P.  Bannon  Sewer  Pipe  Co.  130  Ky. 
380,  18  L.R.A.(N.S.)  923.  182  Am.  St.  Rep. 
394,  113  S.  W.  429. 

In  Fields  v.  Lancaster  Cotton  Mills,  77  S. 
C.  646,  11  L.R.A.(N.S.)  822,  122  Am.  St.  Rep. 
693,  58  S.  E.  608,  it  was  held  that  a  mill 
owner  who  intrusts  his  superintendent  with 
authority  to  employ  methods  to  prevent  in- 
terference with  the  operatives  In  the  mill  is 
liable  for  the  act  of  the  superintendent  and 
overseers  in  throwing  into  a  reservoir  one 
who  comes  upon  the  property  to  entice 
away  operatives. 

A  foreman  employed  by  a  corporation 
with  authority  to  hire  and  discharge  em- 
ployees baa  implied  authority  to  eject  for- 
cibly a  disehar^  employee  who  refused  to 
leave  the  premises  wnen  ordered,  and  the 
master  is  uable  for  injuries  caused  to  such 
discharged  employee  b^  an  excess  of  force 
used  by  the  foreman  m  his  zeal,  misjudg- 
ment,  or  passion.  Rogahn  v.  Moon  Mfg.  ft 
Foundry  Co.  79  Wis.  573,  .48  N.  W.  669. 

A  railroad  company  is  liable  for  the  in- 
jury caused  by  a  watchman  employed  to 
lower  and  raise  the  gate*  over  a  highway, 
in  throwing  a  cinder  at  some  boys  who 
climbed  upon  the  gates  and,  because  of  their 
weight,  prevented  the  gates  from  rising. 
Hammond  v.  Grand  Trunk  R.  Co.  9  Ont.  L. 
Rep.  64. 

In  the  two  cases  following,  a  judgment 
for  the  plaintiff  was  reversed,  but  the  cir- 
cumstances were  such  that  the  cases  cannot 
be  considered  as  being  in  confliot  with  the 
ease*  set  out  above: 

In  Montgomery  v.  Sartirano,  16  App.  Div. 
S6.  44  K.  Y.  Supp.  1066.  2  Am.  Neg.  Rep. 
768,  it  was  held  that  where  the  porter  of  a 
lodging  house  was  alleged  to  have  com- 
47  L.RJL(N.S.)  61 


servant  is  done  in  the  master's  business, 
and  acting  in  Uie  general  scope  of  bis  au- 
thoritTf  uen  the  master  is  liable,  even 
though  the  servant  abuses  bis  authority  and 
violates  the  instruction  of  the  mastfr.  If 
the  act  committed  by  the  servant  is  a  wil- 
ful, wanton  wrong,  done  not  in  the  per- 
formance of  his  duty  to  his  master,  but  out- 
side of  his  master's  business,  the  master  is 
not  liable.  The  porter  testified  that  the 
plaintiff  called  bun  vile  names,  and  also 
that  be  did  not  push  the  plaintiff.  The 
jury  might  have  found  that  the  plaintiff  did 
calf  the  porter  names,  and  yet  disbelieved 
the  porter  when  he  said  that  he  did  not  push 
the  plaintiff.  In  such  case  it  would  have 
been  for  the  jury  to  say  whether  the  push- 
ing of  the  plaintiff  was  done,  in  the  service 
of  the  master,  to  eject  the  plaintiff,  or  was 
the  wholly  wanton  act  of  the  porter,  an- 
gered at  uie  insult  given  bim." 

In  Collins  t.  Butler,  179  N.  T.  160.  71  "N. 
E.  746,  17  Am.  Neg.  Rep.  106,  it  was  held 
error  on  the  part  of  the  trial  court  to  in- 
struct the  jury  that  the  act  of  a  clerk  in 

Eusbing  the  plaintiff  out  of  the  store  after 
er  refusal  to  go  upon  his  request  was  an 
unlawful  interference  of  the  clerk  with  the 
plaintiff's  person,  and  was  in  law  an  as- 
sault; that  tbe  clerk  acted  in  doing  this 
witbin  the  scope  of  his  duty  and  employ- 
ment, and  bl*  acta  could  be  imputed  to  the 
defendant,  and  that  the  only  question  for 
the  jury  was  one  of  damages  or  compensa- 
tion. The  court  said:  "^Vhen  a  party  is 
sued  for  an  assault  and  battery  committed 
by  his  servant  upon  anotber,  tbe  liability 
must  depend  either  upon  proof  of  some  ex- 
press direction  or  authority  of  the  master, 
or  upon  facts  and  circumstances  from  which 
a  direction  or  authority  of  the  master  may 
be  inferred,  and  that  inference  must  be 
drawn  the  jury  as  one  of  fact.  This  is 
the  case  of  a  clerk  in  a  store,  alleged  to 
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Am.  Rep.  635;  Ritchie  v.  Waller,  63  Conn. 
155,  27  L.RA.  161,  38  Am.  St.  Rep.  36J, 
28  Atl.  29;  Daniel  t.  Petersburg  R.  Co. 
117  N.  C.  692,  4  L.R.A.(N.S.)  486,  23  S. 
E.  327;  Dickson  v.  Waldron,  135  Ind.  607, 
24  L.RJV.  4S3,  41  Am.  St.  Rep.  440,  34 
N.  £.  506,  35  N.  E.  1;  McDonald  v.  Fran- 
chera  Bros.  102  Iowa,  496,  71  N.  W.  427. 

McAlvayr  J.,  delivered  the  opinion  of  the 

court: 

Plaintiff  brought  Buit  against  both  de- 
fendants to  recover  for  injuries  alleged  to 
have  been  caused  to  him  hy  an  assault 
committed  upon  him  by  Charles  Struthers, 
who  was  an  employee  of  defendant  com- 
pany. Defendant  company  was  engaged  in 
lumbering  opnattons  at  Kenton,  Michigan, 

have  committed  an  assault  upon  a  cus- 
tomer;  and  the  question  is,  Was  he  acting 
within  the  scope  of  his  employment  T  We 
are  not  dealing  with  the  case  of  a  railroad 
conductor,  or  other  agent  of  a  corporation 
vested  with  discretion  in  emergencies." 

A  good  cause  of  action  is  stated  by  a  com- 
plaint which  alleges  that  a  railway  station 
agent  had  been  furnished  with  a  revolver 
for  the  purpose  of  protecting  the  premises 
from  intruders,  and  that  sueh  agent  wrong- 
fully and  negligently  shot  the  plaintiff,  who 
was  upon  the  premises  for  a  wilful  purpose. 
Blakely  v.  Greer,  28  Ohio  C.  C.  33. 

That  the  servant  of  the  owner  of  a  wharf 
was  acting  within  the  scope  of  his  employ- 
ment in  casting  off  a  vessel  moored  there  is 
sufficiently  alleged  in  a  declaration  for  dam* 
ages  for  injuries  thereby  caused,  by  allega- 
tions that  the  wharf  was  in  charge  of  the 
servant,  and  that  defendant,  by  his  ser- 
vant, wilfully  and  designedly,  negligently, 
carelessly,  and  wrongfully  unmoored  the 
vesseL  Ptoof  v.  Putnam,  81  Vt.  471,  20 
L.R.A.(N.S.)  152,  130  Am.  St.  Rep.  1072,  71 
Atl.  188,  15  Ann.  Cas.  1151. 

But  a  complaint  alleging  that  the  defend- 
ant's servant  "who  was  at  the  time  watch- 
ing and  guarding  defendant's  lumber  yard, 
and  had  charge  thereof,"  assaulted  and  beat 
the  plaintiff',  does  not  sufficiently  allege 
that  be  was  acting  within  the  scope  of  his 
employment  at  the  time  of  the  alleged  as- 
sault. McCann  v.  Tillinghast,  140  Mass. 
327.  6  N.  E.  164. 

Tn  a  number  of  cases  the  court  expressly 
states  that  the  liability  of  the  master  is  de- 
pendent upon  the  fact  that  the  act  was  not 
committed  by  the  servant  in  furtherance  of 
ends  purely  personal  to  the  servsnt  him- 
self. 

'Thus,  in  Schmidt  t.  Vanderveer,  110  App. 
Div.  758,  97  N.  Y.  Supp.  441,  it  was  held  that 
a  master  is  liable  for  the  acts  of  his  servant 
employed  to  keep  otT  tres|ussers,  in  assault- 
ing another,  if  the  acts  are  committed  in 
the  course  of  his  duty,  even  though  the  as- 
sault was  wanton  and  vindictive;  but  the 
master  would  not  be  liable  if  the  assault 
was  committed  solely  aa  an  induKudent 
47  LJl.A.{N.S.) 


and  in  connection  with  its  business  eon- 
ducted  a  general  store  at  that  place.  The 
general  manager  of  defendant  company  in 
charge  of  all  its  business  was  William 
KroU.  The  defendant  Charles  B.  KroU 
was  the  manager  of  Uie  store.  Charles 
Struthers  was  a  clerk  in  this  store,  em- 
ployed to  sell  goods  and  wait  up<Mi  cus- 
tomers. On  the  day  plaintiff  was  hurt,  he 
came  to  the  store  of  defendant  company  in 
a  state  of  intoxication,  and  began  to  be 
familiar  with  a  woman  who  was  present 
with  her  little  child,  putting  his  hand  upon 
her  shoulder  and  talking  to  her.  He  used 
profane  language  in  the  presence  of  women, 
and,  it  is  claimed,  be  also  used  obscene  lan- 
guage which  is  unprintable.  This  conduct* 
continued  for  acme  time  while  plaintifr  was 

and  disconnected  act  of  xvrengt  on  tlw  part 
of  the  servant. 

So,  the  owner  of  an  island  ii  responsible 
for  the  result  of  the  act  of  his  care  taker, 
in  casting  off  the  moorings  of  a  vessel  which 
had  sought  refuge  at  the  wharf  in  a  storm, 
although  he  was  not  expressly  instructed  to 
do  SO;  nnd  it  is  immaterial  vhether  the  act 
was  done  carelessly  or  wilfully,  if  it  was 
not  done  to  serve  some  purpose  of  the  csre 
taker  alone.  Ploof  v.  Putnam,  83  Vt.  252,  26 
L.RA.<N.S.)  251,  138  Am.  St.  Rep.  1085,  75 
Atl.  277. 

The  proprietor  of  a  restaurant  is  liable 
for  unneceesary  violence  used  by  his  serv- 
ants in  ejecting  a  patron  therefrom,  if 
they  were  acting  within  the  acope  of  thar 
duty  to  p;-otect  lady  patrons  from  insult, 
but  not  if  they  were  actuated  by  persona) 
ill-will,  jealousy,  hatred,  or  other  ill  feel- 
ings. Chase  v.  Knabel,  46  Wash.  4S4,  12 
L.R.A.(N.S.)  1155,  90  Pae.  642. 

In  Texas  A  N.  O.  R.  Co.  v.  Parsons,  108 
Tex.  157,  132  Am.  St.  Rep.  857,  113  S.  W. 
914,  affirming  —  Tex.  Civ.  App.  — .  109  S. 
W.  240,  where  a  railroad  company  was  hel4 
liable  for  the  shooting  of  a  man  upon  its 
premises  by  a  deputy  sheriff  in  its  employ, 
the  court  calls  special  attention  to  the  fact 
that  it  was  the  deputy's  purpose  in  shoot- 
ing to  make  the  injured  nun  join  a  group 
of  trespassers  whom  he  had  under  control 
and  was  engaged  in  ejecting  from  the  prem- 
ises; consequently  the  act  was  done  is 
furtherance  of  the  master's  businesa. 

Generally  the  master  is  not  liable  where 
the  assault  or  other  injury  occurs  at  a  time 
when  the  trespassers  or  intruders  are  leav- 
ing the  premises  or  retreating  from  the  ser- 
vant. 

Thus,  a  master  is  not  liable  for  injuries 
caused  by  an  armed  watchman  employed  to 
guard  the  premises  and  keep  the  p»ce,  who 
fired  upon  an  intruder  as  he  was  retreating. 
Golden  Newbrand,  52  Iowa,  69,  35  Am. 
Rep.  257,  2  N.  W.  537. 

So,  the  mere  employment  of  a  watchmaa 
to  guard  property  does  not  authorise  him  to 
shoot  a  person  who  has  entered  the  prop- 
erty to  cet  warm,  and  who,  under  the 
vatchman^s  order  to  leave  the  {NToputy,  it 
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walking  uound  in  tht  store.  He  wu  not 
in  the  wtan  u  a  enatomw  or  bj  inritatimL 
Ha  ebumi  «  the  trial  ha  waa  than  to  get 
a  job  for  a  frieiid.  After  a  time  the  eleriCf 
S^then,  as  plaintiff  clainu,  ordered  him 
to  go  out,  and  pat  his  hand  on  hia  arm, 
and  plaintiff,  having  become  quiet,  was 
standing  by  the  store,  when  the  clerk  sud- 
denly attadced  him  with  a  hammer,  knock- 
ing him  down.  He  waa  then  put  out  a  aide 
door.  About  half  an  hour  later,  he  went 
to  a  doctor's  office,  and  was  then  so  intoxi- 
cated that  the  doctor  did  not  wish  to  do 
anything  with  him  that  morning.  The  blow 
plaintiff  received  fractured  his  skull.  This 
waa  treated  by  the  doctor  on  the  following 
day.  He  waa  under  the  doctor's  care  lor 
four  months,  and  was  then  discharged. 

running  away  therefrom,  ao  as  to  render  the 
employer  liable  for  the  act.  Kobards  v.  P. 
Bannon  Sewer  Pipe  Co.  130  Ky.  380,  18 
LJLA.(N.S.)  923,  132  Am.  St.  Rep.  394,  113 
&  W.  429. 

Where  a  servant  la  authorised  to  keep 
trespassers  out  of  a  park,  the  master  is 
liable  for  injuries  caused  by  liis  throwing 
stones  at  intruders  while  in  the  performance 
of  such  duty.  Alton  R.  &  Illuminating  Co. 
V.  Cox,  84  HI.  App.  202.  This  seems  a 
rather  extreme  case,  for  it  appears  that  the 
intruders  were  on  their  way  out,  when  the 
stone  was  thrown.  But  the  court  says: 
"At  this  time  the  evidence  shows  that  the 
parties  were  on  their  way  out  of  the  park, 
and  Kemp  was  with  them,  and  immediately 
thereafter  the  stones  were  thrown  which  hit 
appellee.  It  seema  impossible  to  separate 
the  acta  of  the  parties  as  to  time.  The 
words  and  acts  seem  to  have  been  immedi- 
ately connected  as  one  thing.  .  .  .  That 
Kemp's  object  was  to  get  appellee  and  his 
party  out  of  the  park  as  soon  as  possible, 
and  by  any  possible  means,  is  apparent 
from  his  evidence;  and  what  he  did  was  not 
on  account  of  any  matter  personal  to  him- 
self  that  we  are  able  to  discover  from  the 
evidence,  but  it  was  done  in  the  perform- 
ance of  his  duty,  as  he  understood  it  in  his 
excited  state  of  mind." 

Upon  the  question  whether  an  assault 
growing  out  of  a  quarrel  commenced  while 
the  employee  was  acting  within  the  scope 
of  his  employment  may  be  regarded  as  the 
personal  act  of  the  employee  for  which  the 
employer  is  not  liable,  see  note  to  New  El- 
lerslie  Fishing  Oub  v,  Stewart,  9  L.RA. 
(N.S.)  475. 

And  in  Haehl  v.  Wabash  R.  Co.  119  Ho. 
326,  24  S.  W.  737,  It  waa  held  that  a  rail- 
road company  was  liable  for  the  death  of  a 
trespasser  upon  a  bridge,  caused  by  a 
watchman  charged  with  the  duty  of  keep- 
ing trespassers  off  the  bridge,  who  struck 
the  deceased  twice  with  a  billy  after  he  had 
turned  back  as  the  watchman  directed  him 
to,  and  who,  after  chasing  him  for  some  dis- 
tance on  the  bridge,  shot  him.  This  deci- 
sion seema  to  be  squarely  opposed  to  the 
Golden  and  Robarda  Cases  dted  supra. 
47  L.R^.(N.S.) 


In  both  eonnts  of  his  declaration,  plain- 
tiff diaq^  that  defendant  Charles  B. 
KroU,  aa  manager  of  the  ator^  and  the 
cln-k,  Btmthers,  both  acting  for  defendant 
company,  committed  this  awaid^  and  that 
Chariei  B.  Kroll  directed  Struthera  to  use 
tbe  hammer  upm  plaintiff.  In  both  counts 
plaintiff  bases  hia  claim  upon  the  partici- 
pation  in  the  assault  of  the  manager  of  the 
store.  Btrutfama  was  not  made  a  party 
def aidant. 

The  jury  returned  a  verdict  in  favor  of 
tiie  plaintiff  and  against  d^endant  Spar- 
row-Kroll  Company  only. 

It  will  not  be  necessary  to  consider  all  of 
the  errors  relied  upon  by  defendant  com- 
pany, which  has  brought  the  case  to  this 
court  for  review.   The  verdict  of  the  jury 

In  the  cases  cited  below  it  was  held  that 
the  master  waa  not  liable  for  the  injuries  or 
assault  under  the  circumstances  stated. 

Thus  in  Oakland  City  Agri.  &  Industrial 
Soe.  T.  Bingham,  4  Ind.  App.  S4S,  31  S.  E. 
383,  it  was  held  that  if  a  person  assaulted 
the  gate  keeper  of  an  agncultural  society 
first,  and  the  latter  undertook  to  defend 
himself,  and  while  so  engaged  inflicted  the 
injury  complained  of,  it  would  exclude  the 
imputation  of  authority  from  the  society, 
because  it  would  show  that  the  gate  keeper, 
was  acting  for  himself,  and  not  for  the 
society,  at  the  time. 

So,  in  Letts  v.  Hoboken  R.  Warehouse  A 
S.  S.  Connecting  Co.  70  N.  J.  L.  358,  57  Atl. 
3f>2,  the  court  said:  "The  mere  fact  that  a 
servant  of  the  defendant  made  an  attack 
upon  a  citizen  while  the  latter  was  passing 
along  the  public  highway  does  not  render 
the  defendant  responsible.  Such  an  act  is, 
ordinarily,  entirely  outside  the  scope  of  a 
servant's  employment,  and  responsibility  is 
not  made  to  appear  merely  by  an  allegation 
that  the  servant,  in  making  such  an  attack, 
was  acting  within  the  scope  of  his  employ- 
ment." 

And  in  Biggins  v.  Gulf,  C.  &  S.  P.  R.  Co. 
—  Tex.  Civ.  App.  — ,  110  S.  W.  561,  it  was 
held  that  a  master  is  not  liable  for  injuries 
to  a  third  person  whom  his  servant  was 
ejecting  from  the  premises,  where  the  in> 
juries  were  caused  by  the  accidental  dis- 
charge of  a  pistol  in  the  servant's  hands, 
nnd  it  was  alleged  that  the  servant  com- 
mitted an  assault  and  battery  upon  such 
third  person. 

A  person  employed  to  watch  the  personal 
property  of  a  company  stored  upon  a  wharf 
belonging  to  another  will  not  be  deemed  to 
be  acting  within  the  line  of  his  duty  if  he 
shall  shoot  a  person  trespassing  upon  the 
realty,  because  that  person  refuses  to  go  off 
the  premises,  or  to  halt,  or  to  throw  up  his 
hnnds,  at  his  command.  Holler  v.  Ross,  08 
N.  J.  L.  324,  59  L.R.A.  943,  96  Am.  St.  Rep. 
546,  63  Atl.  472.  The  court  said:  "If  the 
person  shot  had  the  personal  property,  or 
some  of  it,  in  his  possession,  and  refused  to 
surrender  it,  or  if  he  was  in  the  act  of  tak- 
ing it,  and  refused  to  desist  when  com* 
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bu  ellmiuted  any  eonaideratfon  of  tin 
eonnection  ai  the  niuagor  of  tlw  iton^ 
(KiarlM  B.  Kroli;  with  the  awaiill^  wr  maj 
liabilify  of  the  appelluifc  hy  reoioii  of  hit 
conduct.  The  ^pellant  eaa  tiierefoK  be 
liable  fmly  bccaiue  of  imputed  resposiiUl- 
ity. 

In  order  to  make  defendant  eompany  lia- 
ble for  the  auault  upcm  ^aintiff,  it  must 
be  held  tiliat  it  was  committed  tqr  Strutheni 
acting  ae  clerk  at  defendant  eon^wi^,  and 
wiUiin  tiie  icope  of  hie  employment.  It  the 
teitimony  of  plaintiff  and  his  principal  wit- 
neae,  Ctmnor,  ia  tme,  then  tiie  awault  on 
the  part  of  Struthere  with  the  hammer  was 
wanton,  wilful,  and  inten^cmal,  and  no 
other  coneluaini  can  be  drawn  from  all  .of 
the  eridenoe  in  the  ease. 

Under  such  cireumstancee,  can  this  court 
hold  that  Struthers  was  acting  within  the 
■cope  of  his  anployment,  express  or  im- 
pliedt 

In  determining  the  question  of  the  lia- 
bility of  the  master  for  ths  torts  ot  Us 
servant,  oommitted  while  in  his  onploy- 
men^  tht  line  appears  to  be  drawn  hy  tiie 
autboritiea  between  tboae  acts  negligently 
or  unskilfully  performed,  and  those  done  by 
the  serrant  in  a  wanton  violation  of  law. 

In  an  early  ease  this  court  held:  **To 
render  the  doctrine  of  mpondeat  wuperior 
applicable,  tlie  injury  must  arise  in  course 
of  tile  execution  of  some  serrice,  lawful  in 
itself,  but  negligently  or  unskilfully  per- 
formed; for  a  wanton  violation  of  l»m  by 
a  serrant,  althou^  occupied  about  tlie  busi- 
ness of  his  employer,  such  servant  is  alone 
answerable.  The  general  proposition  that  a 
person  shall  be  answerable  for  any  injury 
which  arises  in  carrying  into  execution  that 
which  he  has  employed  another  to  do  seems 
to  be  too  large.  His  liability  depends  upon 
the  nature  (tf  the  employment^  the  occupa- 
tion of  the  person  employed,  and  the  con- 
trol  or  authority  of  the  onployer  over  tiie 

tnanded  so  to  do,  and  he  waa  shot  by  the 
servant,  even  though  the  shooting  were 
wanton  and  wilful,  tne  master  might  never- 
tbeleas  be  liable.  But  that  ia  not  this  case. 
There  ia  no  ^oof  in  this  ease  that  the  plain- 
tiff, or  tiiose  with  him,  were  interfering  in 
any  way  with  the  property  of  the  defend- 
ant. They  were  aimply  upon  the  wharf  to 
boil  some  coffee;  and  the  servant  of  the  de- 
fendant, without  excuse  or  explanation, 
wliile  they  were  engaged  in  gathering  wood 
for  this  purpose,  or  while  they  were  in  the 
act  of  running  '^*^*  "^^^  injured  the 
plaintiff.  It  is  difficult  to  see  now  such 
shooting  can  in  any  way  be  diatinguiahed 
from  the  shooting  by  any  atranew  who 
might  have  happened  to  bo  on  the  wharf  and 
ti^ed  to  drive  the  men  therefrom." 

The  following  quotation  from  Belt  R.  Co. 
V.  Banicki,  102  HI.  App.  642,  sufficiently  acta 
out  the  facts  and  holding  of  the  case:  '^hs 
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person  empk^ed,  as  wdl  0wn  the  maa- 
nw  of  the  exsmtion  of  .the  employnnBt,  and 
also  upon  the  oecaaim  and  nature  of  the 
injury."  Moore  v.  Sanborn^  2  Mich.,  at 
page'  SSO,  59  Am.  Dee.  200.  In  a  later  case 
this  court  reaffirmed  tiiis  doctrine,  lib. 
Chief  Justice  Campbell,  apeaking  for  the 
court,  said:  "Tin  acts  complained  of  were 
done  in  the  regular  Oourae  of  their 'onpli^- 
mmt,  aqd  not  1^  wilful  wrimg.  In  aneb 
cases  the  master  is  bound  to  keep  hia  aen- 
ants  within  their  proper  bounds,  and  is  n- 
aponsible  if  he  does  not  The  lav  oontcm- 
plates  that  their  acts  are  his  acts,  and  thst 
he  is  oonstruetivdy  present,  at  than  att. 
There  toe  many  eases  ci  wilful  miaconduet 
for  .which  an  emplt^er  will  not  be  liaUe, 
because  in  such  cases  the  wrongdoers  msy 
be  regarded  as  having  renouneed  his  serv- 
ice to  that  extent.  .  .  .  But  where  the 
act  is  not  wilful,  and  is  dcme  in  tike  regular 
oourse  of  the  employment,  there  is  quite 
genwally  a  distinct  liability  resting  on  the 
grounds  (tf  an  implied  i^ency.**  Smith  r. 
Webster,  28  Mich,  at  page  299. 

Later,  in  a  case  wliere  plaintiff,  a  foot 
passenger,  sued  for  injuries,  caused  by 
hay,  who  waa  a  servant  of  defendant,  driv- 
ing a  horse  over  him,  Mr.  Justice  Cooliyt 
speaking  for  this  courts  said:  ■**The  de- 
fense then  requested  the  eourt  to  charge 
that  tlie  liability  of  the  master  does  not 
ensue  when  tiie  servant  has  intentionally  u 
recklessly  stepped  aside  from  his  employ- 
mmt  to  conmiit  a  tort^  which  the  master 
neither  directed  in  fact,  nor  omld  be  snp- 
poaed  from  the  nature  id  the  employment 
to  have  authorised  or  expected  the  servant 
to  do.  This  instruction  the  judge  refused 
to  ^ve,  but  inatrueted  the  juiy  instead 
that  if  the  hay  'drove  in  a  careless  and 
reckless  manner  he  would  be  acting  withia 
the  scope  of  hia  master^s  em^<^ment;  but 
tiiat  if  he  wantonly,  wilfully,  and  intention- 
ally run  over  the  iduntiff  he  would  not  be 

mere  employment  of  a  watchnuui  to  gnard 
property  and  keep  away  trespassers  does 
not  involve  an  authority  to  shoot  tres- 
passers; and  authority  for  such  shooting 
cannot  be  presumed.  In  tiie  present  ease 
there  was  no  evidence  uther  of  authority 
to  shoot  or  that  the  defendant  knew  that 
the  watchman  carried  firearms.  The  ahoot- 
ing  of  a  trespasser  who  ia  actually  leaving 
the  premises  ia  not  within  the  general  w 
implied  authority  of  a  mere  watchman." 

Ia  an  early  English  decision  it  was  held 
that  where  uie  master  directed  his  servant 
to  remove  a  diimney  sweep  who  was  mak- 
ing a  disturbance  in  the  house,  the  master 
was  not  liable  for  the  excess  of  force  oaed. 
Fidgeon  v.  Legg^,  6  Week.  Rep.  «49.  This 
decision  is  certainly  contrary  in  principle  to 
the  vationa  AmvMsa  dedsions  bsretofer* 
cited.  W.  U.  A 

Digitized  byGoOglC 


1011. 


OUCRE  f.  SPARKOW-KBOLL  LUMBER  00. 


acting  within  the  mwim  of  hit  nuwter's 
ftutliori^.  But  if  hs  oarelantj,  iiitinteD- 
tionally,  and  accidentally  run  over  the 
plaintiff,  then  the  plaintiff  should  reoorer/ 
This  inetrnetion  waa  all  the  defendant  could 
reasonably  aak.  It  stated  the  !aw  correctly 
and  fairly.  If  it  was  a  case  of  intentional 
injury,  defendant  was  not  responsible." 
Cleveland  t.  Newson,  46  Mich.  62,  7  N.  W. 
222.  While  the  facts  were  not  identical 
with  those  in  the  instant  case,  the  principle 
of  law  involved  is  the  same. 

A  few  authorities  are  cited  where  the 
oonrte  have,  in  applying  the  doctrine  of 
respondeat  aupertor,  held  the  employer  li- 
able for  wilful  and  malicious  acts  by  an  em- 
ployee, on  the  ground  that  ,  they  were  within 
the  scope  of  his  employment.  Snch  extreme 
views  have  never  been  entertained  by  this 
court. 

The  case  of  Zart  v.  Singer  Sewing  Mach. 
Co.  162  Mich.  387.  127  N.  W.  272,  was  a 
case  of  trespass  vi  et  armit,  brought  against 
defendant  and  a  local  manager  of  its  busi- 
ness in  Detroit,  for  an  assault  committed 
while  the  said  manager  of  defendant  and 
an  employee  of  defendant  were  forcibly 
taking  a  sewing  machine  from  plaintiff's 
home.  That  he  was  the  managing  aalcd- 
man  of  defendant,  and  so  dealt  wi^  plain- 
tiff in  making  the  sale  of  the  sewing 
machine  to  her,  signing  his  name  as  such 
to  the  receipt  for  part  payment,  was  undis- 
pated.  His  authority  in  that  business 
seems  to  have  been  plenary.  He  went  to 
her  home  in  that  capacity  to  take  the  ma- 
chine away  from  her.  Although  defendant 
company  denied  that  the  ma<^ine  was  its 
property,  and  it  received  no  benefit  from 
the  sale,  it  was  held  that  a  question  of  fact 
was  presented  whether  be  was  acting  within 
the  scope  of  his  authority  or  for  his  per- 
sonal benefit.  The  court,  among  other 
things,  charged  the  jury:  "The  defendant. 
Singer  Sewing  Machine  Company,  is  not 
liable,  unless  you  find  that  it  actually 
owned  the  machine  sold  by  Brandau  to 
plaintiff."  The  jury  must  have  found  this 
fact  against  defendant  company.  This  court, 
speaking  through  Mr.  Justice  Stone,  said: 
"We  are  of  opinion  that  the  ease  and  the 
charge  fall  within  the  doctrine  of  the  case 
of  Canton  v.  Grinnell,  138  Mich.  690,  101 
N.  W.  811." 

This  laat  ease  cited  is  another  case  of 
trespass  vi  et  ormis,  where  a  claimed  as- 
sault was  committed  by  the  agents  of  de- 
fendant while  removing  a  piano  from  plain- 
tifTs  residence.  Mr.  Justice  Montgomery, 
speaking  for  the  court,  said:  "The  jury 
were  instructed  that  the  defendants  would 
bs  Only  liabls  for  those  acta  which  were 
cmnmitted  by  the  two  truckmen  in  doing 
those  things  necessary  in  getting  the  piano. 
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This  instruction  sufficiently  guardad  d^ 
fendant^  ri^ts," — and  cited  as  sustaining 
that  proposition  Smith  v.  Webster,  rapra. 

The  decisions  in  both  these  recent  eases 
rest  upon  the  authority  of  the  doctrine 
laid  down  in  Smith  v.  Webster,  supra,  which 
brings  all  of  these  cases  within  the  cases 
of  Moore  v.  Sanbome  and  Cleveland  v. 
Newscon,  relied  upon  in  this  opinion  as 
declaratory  of  the  law  in  the  instant  case. 
In  this  state  our  court  has  never  departed 
from  the  ml«  laid  down  in  Cleveland  v. 
Newsom,  supra,  and  has  not  adopted  the 
modem  rule,  so  called,  which  is  invoked, 
and  which  goes  to  an  extreme  which  this 
court  is  not  willing  to  follow. 

The  violent  and  unexplainable  assanlt  of 
the  man  Struthers  upon  the  plaintiff  cannot 
be  defined  as  recklessness,  which  is  only  a 
high  degree  of  negligence.  It  was  a  wan- 
ton, wilful,  and  intentional  injury,  com- 
mitted without  regard  to  consequences,  and 
within  a  narrow  margin  of  having  resulted 
in  the  crime  of  manslaughter.  Under  the 
circuntstances  presented  by  this  record,  such 
act  cannot  be  held  to  have  been  committed 
by  this  man  white  in  the  performance  of 
duties  tat  defendant  within  the  scope  of 
his  employment;  and  .our  conclusion  is 
that,  as  a  matter  of  law,  no  liability  at- 
tached to  ths  appellant,  and  the  court  waa 
In  error  in  not  so  charging  the  jury,  as  re- 
quested. It  follows  that  other  questions 
raised  need  no  discussion. 

The  judgment  of  the  Circuii  Court,  for 
the  reasons  pointed  out  in  this  opinion,  ia 
reversed,  and  no  new  trial  is  granted. 

Moore^  Brooke,  and  Stone,  JJ.,  oon- 
curred. 

Blair,  J.: 

I  concur  upon  the  ground  that  it  Is  not 
within  the  scope  ot  a  clerk's  employment 
to  eject  diatnrderly  persons  from  his  em- 
ployer's store. 

Petition  for  rehearing  denied. 


NORTH  DAKOTA  SUPREME  COURT. 
E.  GALEH0U8E.  KespL, 

T. 

MINNEAPOLIS,  ST.  PAUI^  &  SAULT 
8TE.  MARIE  RAILWAY  COMPANY, 
Appt 

(22  N.  D.  615,  136  N.  W.  18B.) 

Writ  —  Indorsement  —  stamp  —  evi- 
dence. 

1.  An  indorsement  stamped  by  means  of  a 
Headnotes  by  Bruce,  J. 

Note.  —  The  status  of  one  as  a  passenger 
aa  aflteted  by  the  time  elapsing  ^fore  the 
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rubber  stamp  on  the  back  of  a  summons  and 
complaint,  of  the  words  "In  the  sherifTs 
oftice.  Dec.  i,  1S08.  John  J.  Lee.  Sheriff, 
Ward  Countv,"  under  S  2503  of  the  Codes 
of  1905,  which  makes  it  the  dat^  of  the 
^eriff  to  indorse  "upon  all  notices  and 
processes  received  bj  nim  for  service,  the 
year,  month,  day,  hour,  and  minute  of  re- 
ception," and  under  §  7317  of  the  Code, 
which  provides  that  "the  presumption  that 
ofRcial  duty  has  been  regularly  performed 
is  Batiafactory  if  uncontradicted,  will  be 
deemed  satisiactoiy  evidence  of  the  facta 
therein  contained,  and  that  the  summons 
and  complaint  were  delivered  to  the  sheriff 
for  service  upon  the  day  stated,  in  the 
absence  of  satisfactory  proof  to  the  con- 
trary. 

Carrier  —  passenger  —  Bending  tele- 
gram. 

2.  A  person  is  not  a  passenger  and  en- 
titled to  consideration  and  protection  as 
such  who,  after  waiting  all  day  in  a  station 
for  a  train  and  discovering  that  he  will  be 
unable  to  reach  his  destination  in  time  for 
the  accomplishment  of  the  purpose  of  his 
journey,  leaves  the  station  and  goes  to  a 
hotel  for  supper,  and  then  returns  ta  such 
station  for  the  purpose  of  sending  a  tele- 
gram announcing  the  fact  that  he  will  be 
unable  to  make  the  journey,  and  thst  it  is 
his  intention  not  to  attempt  to  do  so. 

Master  —  asaavlt  by  employee  —  care 

taker. 

3.  The  mere  fact  that  an  employee  is 
authorized  to  preserve  order  upon  the  prem- 
ises of  his  employer  does  not  make  an  as- 
sault committed  by  him  upon  a  patron  of 
bin  employer  an  act  done  within  the  scope 
of  his  authority  for  which  his  employer  will 
be  liable,  when  the  evidence  snows  that 
the  assault  made  was  not  made  for  the 
purpose  of  preserving  order  or  ejecting  such 
person  from  the  premises  in  pursuance  of 
such  authority. 

Same  telegraph  company  —  com- 
plaint by  patron  —  assault  liabil- 
ity. 

4.  When  there  is  a  conflict  in  the  evi- 
dence, but  the  testimony  of  the  plaintiff's 
witnosscB,  if  believed,  would  justify  the 
jury  in  finding  that  a  common  carrier  of 
telegraphic  messages  neglected  to  promptly 
deli^'er  a  death  message  to  the  plaintiff,  so 
tliat  plaintiff  was  unable  to  take  a  train 
by  which  he  could  have  reached  the  home  of 
the  deceased  in  time  for  the  funeral,  and 
the  plaintiff,  after  waiting  all  day  in  t^e 
station  for  a  later  train,  and  then  finding 

train  leaves  is  discussed  in  the  note  to  Kid- 
well  v.  Chesapeake  ft  0.  R.  Co.  43  L.R.A. 
(K.S.)  999. 

As  to  whether  an  assault  growing  out  of 
a  quarrel  commenced  while  an  employee  is 
acting  within  the  scope  of  his  employment 
may  be  r^arded  as  a  personal  act  of  the 
employee  for  which  the  emplover  is  not 
liable,  see  note  to  New  Kllersiie  Fishing 
Club  v.  Stewart.  9  L.R.A.(N.S.)  475.  And 
Bee  also  in  this  connection  the  note  to 
Blomsnrss  v.  Piiget  Sound  Electric  R.  Co. 
47  L.HjV.(N.S.) 


SUPREME  COURT.  fa.. 

that  he  would  be  unable  to  reach  hia  des- 
tination in  time,  went  to  the  telegraph  office 
to  send  a  message  announcing  the  fact,  and, 
on  being  informed  that  the  wires  were  down 
and  mch  message  eould  not  be  aen^  com- 
plained because  of  the  failure  of  the  com- 
pany to  deliver  the  message  pnnnptly  in 
the  morning,  and,  on  account  of  such  pro- 
test, was  assaulted  by  the  telegraph  oper- 
ator, the  common  carrier  of  telegraphic  mes- 
sages may  be  held  responsible  for  suck 
assault  and  liable  in  damages  therefcH*. 
Same  —  provocation. 

6.  If,  however,  after  going  to  the  depot 
for  the  purpose  of  sending  taa  message^  and 
after  being  informed  that  auch  meaaage 
could  not  be  sent  on  account  of  the  fact 
that  the  wires  were  down,  the  jury  bad 
found  that  plaintiff  had  not  merely  com- 
plained of  toe  failure  to  deliver  the  mes- 
sage in  the  morning,  but  had  called  the 
employee  a  liar,  or  used  other  approbrious 
language  which  incited  the  employee  to 
make  the  assault^  so  that  the  assault  was 
the  result  of  the  irritation  occasioned 
the  use  of  such  language,  and  not  of  the 
mere  fact  of  the  making  of  the  complaint, 
the  employer  would  not  be  liable  in  dam- 
ages therefor.  "One  may  not  by  his  acts 
spoil  an  instrument  and  then  sue  the  man- 
ager because  the  performer  does  not  make 
good  music." 

Telegrapli  company  —  duty  to  patron. 

0.  A  person  who  goes  to  a  telegraph  of- 
fice to  send  a  message,  or  to  malw  a  oom- 

filaint  as  to  the  failure  to  delirer  the  same, 
B  not  a  trespasser  or  licensee^  but  a  cus- 
tomer or  patron,  and  is  entitled  to  treat- 
ment and  protection  aa  aueh. 

Appeal  «  defect  In  record  —  iweanasp- 
tlon. 

7.  Where  the  evidence  is  in  eonfiict,  and 
the  record  shows  tliat  the  trial  court  in- 
structed the  jury,  but  omits  entirely  to 
include  such  instructions,  it  will  be  pre- 
sumed on  Appeal  that  such  instructions 
w^ere  correct,  and  properly  presented  the 
law  and  the  issues  to  the  jury. 

(February  17,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ward  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  an  allied  assault  com- 
mitted by  defendant's  empk^ee  at  plain- 
tiff. Affirmed. 

17  L.R.A.(N.S.)  784,  on  the  liabiUty  of  a 
railroad  or  street  railway  for  assault  by 
an  empl<^ee  on  passenger  outside  ti  car 
or  train.  Generally  as  to  liability  for  as- 
sault* on  passengers,  see  notes  in  32  LJLA. 
(N.S.)  1201  and  40  L.R.A.(N.S.)  1070. 

Generally  as  to  the  liabilify  of  a  master 
other  than  carrier  for  wrongful  acts  of 
servant  in  ejecting  person  from  premises,  see 
note  to  Ducre  v.  Sparrow-KroU  Lumber  Osk 
ante,  959. 
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Statement  bj  Brace,  J.: 

Thia  is  an  action  to  recover  damagei  for 
an  alleged  assault  upon  the  plaintiff  by  one 
Clarence  Holiday,  an  emijloyee  of  the  de- 
fendant, at  its  station  in  Uie  city  of  Donny- 
brook.  The  complaint  alleges  that  the  de- 
fendant is  a  common  carrier  of  passengers 
and  freight,  and  of  telegraph  messages  for 
hire  and  profit;  that  during  the  month  of 
December,  1906,  the  plaintiff  was  in  the 
passenger  depot  of  the  defendant  company 
at  Donnybrook  as  a  passenger  and  for  tlie 
purpose  of  doing  business  ia  a  lawful  way 
with  said  defendant  as  a  common  carrier 
of  passengers  and  telegrams,  and  that  while 
so  engaged,  and  while  attempting  to  send 
a  telegram  over  the  telegraph  line  operated 
by  the  defendant  in  connection  with  its  line 
of  railway,  be  was  aasaulted  by  the  said 
'Holiday,  "who  was  then  and  there  the 
servant,  employee,  and  agent  of  the  said 
defendant,  acting  within  the  scope  of  his 
employment,  duty,  and  authority  as  such 
servant,  employee,  and  agent  of  the  de- 
fendant." The  answer  admits  that  the  de- 
fendant is  a  railway  company,  but  denies 
the  other  allegations  of  the  complaint.  It 
also  alleges  that  if  any  assault  was  com- 
mitted it  was  on  account  of  the  fact  that 
the  plaintiff  made  the  first  assault,  and 
that  the  assault  complained  of  was  made, 
in  self-defense.  It  further  pleads  the  two- 
year  statute  of  limitations.  The  defendant 
and  appellant  maintains  tltat  the  summons 
and  complaint  were  not  filed  until  Decem- 
ber 12,  1908,  and,  if  this  be  the  fact,  the 
statute  of  limitations  ran  against  the  ac- 
tion. It  is  claimed  by  the  plaintiff,  how- 
ever, that  the  summons  and  complaint  were 
delivered  to  the  sheriff  of  Ward  county  for 
service  on  the  2d  day  of  December,  1908. 
There  is  no  evidence  upon  the  point  except 
the  papera  themselves.  On  the  back  of  the 
summons  and  complaint  there  is  stamped, 
by  means  of  a  rubber  stamp,  the  woril*, 
"In  sheriff's  office,  Dec.  2,  1908,  John  J. 
Lee,  Sheriff,  Ward  county,"  and  no  othpr 
evidence  but  such  indorsement  was  offered 
as  to  the  date  of  the  commencement  of  tlie 
action,  plaintiff's  attorney  testifying  merely 
that  on  bis  way  home  from  his  office — he 
did  not  recollect  the  date — he  handed  the 
summons  and  complaint  to  the  deputy  sher- 
iff, and  that  he  stamped  it  there  with  a 
rubber-stamp  machine;  that  "he  changed  it 
before  he  put  the  stamp  on;"  that  he  "mon- 
Inyed  with  it,  and  put  the  stamp  on  there. 
How  he  changed  it  I  don't  know;"  that  he 
turned  it  either  back  or  forward.  There  is 
some  evidence,  also,  that  this  method  of  in- 
dorsing the  date  of  receipt  is  the  present 
custom  of  the  office,  but  this  evidence  was 
objected  to,  and  probably  with  reason,  as 
47  L.R.A.(N.S.) 


it  did  not  date  back  to  iht  time  of  the 
transaction. 

As  far  as  the  assault  is  concerned,  and 
the  reasons  therefor,  it  is  undisputed  that 
at  2  o'clock  in  the  morning  a  telegram  ad- 
dressed to  the  plaintiff  was  received  by  the 
defendant,  announcing  the  death  of  the 
plaintiff's  stepmother,  and  that  the  said 
telegram  was  not  delivered  until  9  o'clock; 
that  the  night  train  was  late,  and,  had  the 
message  been  delivered  promptly,  plaintiff 
could  have  taken  such  train  and  attended 
the  funeral;  that  in  the  afternoon  he  went 
to  the  depot  of  the  defendant,  intending  to 
take  the  second  train,  but,  after  waiting 
around  an  hour  or  two,  found  that  he  could 
not  possibly  reach  his  destination  in  time, 
so  left  the  depot  and  went  to  a  hotel  for 
supper,  and  .after  supper  returned  to  the 
railway  station  for  the  purpose  of  sending 
messages  to  his  relatives  that  he  could  not 
come;  that  the  station  agent.  Hough,  gave 
him  some  blanks,  but  told  him  that  he 
could  not  accept  the  telegrams,  as  the 
wires  were  down.  So  far  there  is  little  or 
no  conflict  in  the  testimony,  and  it  was 
after  this  point  that  the  dispute  occurs. 
According  to  the  plaintiff's  testimony,  which 
is  corroborated  by  the  witness  McCarthy, 
he  then  asked  the  station  agent,  Hougfa* 
why  the  message  in  the  morning  bad  not 
been  delivered  to  him  so  that  he  could  have 
caught  the  east-bound  train,  and  that  at 
this  point  one  Holiday  (the  night  operator, 
who  was  in  the  office  and  behind  Hough) 
spoke  up  and  said,  "I  did  not  know  where 
you  lived,  and,  damn  you,  I  would  not  bare 
delivered  the  message  if  I  had.  I  will  show 
you  about  delivering  mc-tsflges," — and  that 
said  Holiday  then  ruslied  out  of  the  office 
and  assaulted  the  plaintiff.  The  witness 
McCarthy  adds  testimony  to  the  effect  that 
Holiday  said,  "We  have  had  just  about 
enough  of  you  around  here,  coming  down 
here  trying  to  bulldoze  the  whole  crowd, 
and  I  will  show  you,"  and  that  he  then 
rushed  into  the  waiting  room  and  made 
tM  assault,  first  unlocking  the  door  of  the 
office  which  interi-ened.  The  witness  Holi* 
day  testified,  an  the  other  hand,  that  when 
Galehouse  came  into  the  office  Holiday  was 
probably  at  the  instruemnt;  that  he  was 
exchanging  work  until  late  at  night;  that 
Gatehouse  asked  why  that  message  had  not 
been  delivered  when  it  was  received;  that 
Holiday  probably  said  nothing  at  first,  un- 
til Galehouse  began  to  talk  over  the  agent 
to  him;  wanted  to  know  why  he  had  not 
delivered  that  message;  that  he  (Holiday) 
told  him  (Galehouse)  that  he  did  not  know 
where  he  lived,  and,  further,  that  he  could 
not  get  off  at  that  time;  that  he  believed 
Galehouse  used  some  abusive  language  at 
that  time;  that  he  asked  why  he  did  not 
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deliver  the  moMtge  and  he  (Holiday)  said,  i 
"I  don't  know  where  you  live,  and  what 
about  it  even  though  I  did  not  deliver  the 
message  t"  and  that  Galehouse  then  told 
him  to  come  outside  and  be  would  show 
him  what  about  it;  that  he  then  rushed 
outaide  and  unlocked  the  intervening  door, 
and  that  immediately  he  got  into  the  outer 
office  Galehouse  struck  him,  and  the  com- 
bat began.  Holiday  also  testifies  that  It 
was  his  duty  to  keep  order  in  the  station, 
but  from  bis  evidence  it  is  quite  clear  that 
in  making  the  assault,  if  any,  be  was  acting 
from  perwmal  motives,  and  not  with  an^ 
desire  to  preserve  order  in  the  building  of 
ejeet  the  plaintiff  for  that  purpose.  It  in- 
deed app«urt  to  be  quite  evident  from  the 
testimony  that  be  either  went  Into  the  outer 
ofl&ce  because  ehallaiged  so  to  do  by  the 
plaintiff,  or  because  he  was  angry  and 
wanted  to  give  vent  to  his  individual  and 
personal  spite.  There  is  nothing  in  the 
evidence  to  show  that  the  plaintiff  was  or- 
dered to  leave  the  building,  or  rebuked  in 
any  way  by  the  agent.  Hough,  for  making 
a  disturbance,  nor  that  the  police  authori- 
ties were  called  upon,  either  before  or  dur- 
ing or  after  the  fracas.  There  Is  also  no 
evidmoe  tending  to  show  that  tiie  agent. 
Hough,  actively  tried  to  prevent  or  termi- 
nate the  engagement.  The  parties  were 
separated,  if  at  all,  by  Hie  witness  Mc- 
Carthy, wlio  came  into  the  building  with 
the  plaintiff.  The  agen^  Hou^,  testifies 
that  Galeboiiae  called  Holiday  a  liar,  and 
thKt  the  lis  was  passed  back  and  forth; 
that  Galehouse  invited  Holiday  to  oome 
out;  that  at  that  time  he  decided  to  inter- 
fere; that  Holiday  was  very  quick  and  went 
out;. that  he  coiUd  not  remember  whether 
the  door  was  open  or  shut,  but  that  he 
reached  it  before  be  did  and  went  out,  and 
that  as  he  was  passing  ont  of  the  door 
Galehouse  struck  him;  that  he,  Hon^,  went 
back  into  the  office  vid  picked  up  the  lan- 
tern, and  that  he  heard  quite  a  commotion 
out  in  the  waiting  room,  and  tiiat  be  after- 
wards was  told  that  Galehouse  was  knocked 
down;  "I  did  not  see,  but  when  I  got  out 
tiiere  they  were  botlk  on  tbeir  feet  and 
were  going  around,  and  it  was  pret^  fast 
and  exceeded  all  my  expectations;"  that 
there  was  no  light  in  the  outer  room,  and 
that  it  was  merely  lighted  the  light 
which  shone  from  tlie  window  of  the  inner 
office.  The  testimony  of  Hough  and  Holi- 
day is  corroborated  to  a  greater  or  less 
degree  by  that  of  two  other  emplc^ees  of 
the  company. 

On  the  trial,  the  defendant  and  appellant 
objected  to  the  introduction  of  any  evidence 
under  the  complaint,  on  the  ground  that  the 
complaint  did  not  sta^  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
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I  record  did  not  show  that  the  actio*  was 
commenced  within  the  period  limited  by 
taw.  It  also,  at  the  conclusion  of  its  testi- 
mony, moved  the  oourt  to  ditmias  the  ac- 
tion on  the  ground  that  tiie  ^intiff  bad 
faileid  to  esttUiIish  the  agencgr  of  Hcdida^; 
the  fact  that  the  telegraph  company  waa 
any  portion  of  the  defendant;  tbj^  the 
action  had  been  brought  within  the  statu- 
tory time;  and  that  .the  assault  wiw  com- 
mitted within  the  coarse  of  duty  <rf  the 
said  Holiday  as  an  empl<^ee  of  the  com- 
pany. These  motions  were  overruled,  and 
a  motion  was  made  to  direct  a  vwdiet  for 
the  defradant  on  the  same  grounds.  This 
motion  was  also  overruled.  A  verdict  was 
r«idered  in  favor  of  the  plaintiff  and  re- 
spondent for  the  sum  of  $800,  and  jndgnient 
entered  thowm.  A  motion  for  a  new  trial 
was  then  made  and  overruled,  and  defend- 
ant appeals. 

Messrs.  Paid*,  Aaker, '  A  Greene  Ur 

appellant. 
Mr.  F.  B.  Zdimbert,  for  respondent: 
It  is  not  necessary,  in  order  to  create 
the  conditim  of  passenger  and  carrier,  that 
the  supposed  pasamger  should  have  bou^t 
his  ticket  or  boarded  the  train  at  the  tiiu 
of  the  injury,  but  that  ho  is  on  that  portim 
of  the  property  which  ia  used  for  the  ac- 
commodation of  the  passengers,  and  tiiat 
he  is  there  for  the  purpose  of  taking  pas- 
sage at  a  reasonable  hour. 

Messenger  r.  Valley  City  Strert  ft  Intei^ 
urban  R.  Co.  21  N.  D.  S2,  82  LJLA.(N.S.) 
881,  128  N.  W.  1023;  Fick  t.  Chicago  ft  N. 
W.  R.  Co.  68  Wis.  460,  60  Am.  Repu  878, 
32  N.  W.  527;  Baltimore  ft  O.  B.  Co.  v. 
SUte,  81  Md.  871,  82  AtL  201;  Grimes  t. 
Pennsylvania  C<h  36  Fed.  72,  7  Am.  Kc?. 
Gas.  631;*  Norfolk  ft  W.  B.  Co.  T.  Galliher, 
89  Va.  630,  16  S.  B.  035;  3  Thomp.  Neg. 
S  2644;  Illinois  C.  R.  Co.  v.  Sheehan,  20 
111.  App.  90,  8  Am.  Kc«.  Cas.  101;  4  Elliott, 
Railroads,  2d  ed.  g  1679;  Daniel  T.  Peters- 
burg R.  Co.  117  N.  G.  S92,  4  LJLA.(KJEI.} 
485,  23  S.  B.  327. 

llie  fact  that  a  trespasser  ia  a  wrong- 
doer does  not,  bowerer.  Justify  malidons, 
wanton,  and  wilful  maltreatmoit  ot  him. 
3  Elliott,  Railroads,  g  1268. 
If  defendant's  emplt^ee  used  mora  f6r<ae 
than  necessary,  or  waa  guilty  of  making  aa 
unprovdced  assault,  the  company  is  liable 
to  the  party  injured,  for  tiie  reason  that 
such  acts  w««  within  the  acope  of  Us  em* 
plc^moit  and  in  the  line  of  his  duties. 

3  Elliott,  Railroads,  f  1265;  Sharp  T. 
Erie  R.  Co.  184  N.  Y.  JOO,  76  N.  E.  923, 
0  Ann.  Cas.  260,  19  Am.  Keg.  Caa.  448; 
Texas  ft  P.  R.  Co.  v.  Hayden,  6  Tex.  Cir. 
App.  745,  26  S.  W.  331;  Ptetve  v.  North 
Carolina  R.  Co.  124  N.  C.  83,  44  URJu 
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316,  3S  S.  E.  300;  Ftck  T.  Chicago  & 
VV.  R.  Co.  68  WiB.  469,  60  Am.  Rep.  878,  32 
N.  W.  627;  Johnson  Chicago,  R.  I.  t  P. 
R.  Co.  S8  Iowa,  348,  12  N.  W.  320;  EranB 
T.  Davidson,  68  Md.  245,  36  Am.  Rep.  400; 
Oakland  City  Agri.  t  Industrial  Soc.  v. 
Bingham,  4  Ind.  App.  646,  31  N.  B.  383; 
Dickson  v.  Watdron,  136  Ind.  524,  24  L.R.A. 
483,  488,  41  Am.  St  Rep.  440,  34  N.  V. 
606,  35  N.  E.  1;  Geraty  t.  Stearn,  30  Hun, 
426;  CConnell  t.  Samuel,  81  Hud,  357,  30 
N.  Y.  Supp.  889;  Richberger  t.  American 
Exp.  Co.  73  Miaa.  161,  31  LJtA.  300,  65 
Am.  BL  Kcp.  522,  18  So.  022. 

BrncAt  dcUvored  the  opinion  of  the 
court: 

Th«  first  point  to  be  conaidered  is  whether 
the  statute  of  limitations  ran  against  the 
action  in  question.  The  presumption  of 
law  ia  that  a  public  officer  does  and  will 
do  hia  duty.  Section  2503  of  the  Code  of 
1005  makes  it  the  duty  of  the  sheriff  to 
"indorse  upon  all  notices  and  process  re- 
ceived by  him  for  service,  the  year,  month, 
day,  hour,  and  minute  of  reception,  and 
issue  therefor  to  the  person  delivering  it, 
on  payment  of  his  fee,  a  certificate  riiowing 
the  names  of  the  parties,  title  of  paper,  and 
time  of  reception."  Section  6796  of  the 
Revised  Codes  provides  that  "an  attempt 
to  commence  an  action  is  deemed  equivalent 
to  the  commencement  thereof  within  the 
meaning  of  this  chapter  when  the  summons 
is  delivered,  with  the  intent  that  it  shall 
be  actually  served,  to  the  sheriff,"  while  S 
7317  of  the  Code  provides  that  the  presump- 
tion that  official  duty  has  been  regularly 
performed  is  satisfactory  if  uncontradicted. 
In  26  Cyc.  1424,  it  U  stated:  "It  will  be 
presumed  that  the  indorsement  on  a  com- 
plaint of  a  certificate  ihowing  the  date  of 
filing,  when  made  by  the  clerk  of  the  court, 
is  correct,"  while  in  the  case  of  Lewis  v. 
Seattle,  28  Wash.  639,  60  Pac.  393,  where 
the  filing  marks  of  the  complaint  showed 
that  the  action  was  commenced  within  the 
statutory  period,  but  the  appearance  docket 
indicated  that  it  had  been  commenced  one 
day  later  and  no  evidence  was  introduced  to 
show  the  true  date,  the  court  held  that 
"the  court  will  presume  as  afrainat  the  stat- 
ute of  limitations,  where  these  dates  dis- 
agree and  no  showing  is  made  of  the  true 
date,  that  the  certificate  of  the  complaint 
shows  the  true  date.  It  is  presumed  that 
an  officer  does  his  duty  and  that  his  pro- 
ceedings are  r^ular."  There  seems  in  this 
ease  to  be  no  evidence  which  even  tends 
to  disprove  the  contention  that  the  sum- 
mons and  eomplaint  were  delivered  to  the 
sberiff  for  servloe  upon  the  date  stamped 
thereon,  and  it  Is  clear  from  the  authorities 
and  from  our  statute  that  an  action  is  enn- 
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menced,  so  far  as  the  statute  of  limitations 
is  concerned,  when  the  writ  is  filled  out 
and  delivered  to  the  proper  officer,  with  the 
bona  fide  int^t  to  have  it  served  at  once, 
and  not  at  the  time  that  the  actual  service 
is  made.  Ewell  t.  Chicago  t  N.  W.  R.  Co. 
(C.  C.)  29  Fed.  67;  Evans  v.  Galloway,  20 
Ind.  479;  Hampe  v.  Schaffer,  76  Iowa,  663, 
41  N.  W.  315;  Johnson  v.  Farwell,  7  Me. 
370,  22  Am.  Dec  203;  McCracken  v.  Rich- 
ardson, 46  N.  J.  L.  60;  Davis  t.  Duffie,  18 
Abb.  Pr.  360;  Riley  v.  Riley,  141  N.  Y.  409, 
36  N.  E.  308,  reversing  64  Hun,  496,  19 
N.  Y.  Supp.  522;  Goldenburg  v.  Murphy, 
108  U.  S.  162,  27  L.  ed.  686,  2  Sup.  Ct.  Rep. 
388.  We  do  not  think  that  the  action  was 
barred  by  the  statute  of  limitations. 

When  we  pass  on  to  the  merits  of  the 
case,  we  find  a  aharp  conflict  in  the  evi- 
dence as  to  who  was  the  a^ressor  in,  and 
the  reasons  for,  the  physical  controversy. 
We  can  find  nowhere  in  the  record  the 
charge  of  the  court  to  the  jury,  though  the 
record  shows  that  a  charge  was  given.  In 
its  absence,  we  must  conclude  that  all  ques- 
tions were  properly  sutnnttted  to  the  jury, 
and,  since  a  verdict  was  rendered  for  the 
plaintiff,  we  must  conclude  that  these  ques- 
tions were  resolved  by  the  jury  in  favor  of 
the  plaintiff.  The  only  questions,  then,  for 
us  to  consider  are  whether  the  plaintiff  was 
a  passenger,  and,  if  a  passenger,  whether 
the  railway  company  was  liable  to  him  for 
the  assault  or,  if  not  a  passenger,  whether 
the  company,  as  a  telegraph  company  in 
the  transaction  of  the  business  of  such,  was 
responsible  for  the  assault  of  its  servant 
Holiday,  upon  him. 

We  are  clearly  of  the  opinion  that  the 
plaintiff  in  this  ease  was  not  a  passenger 
at  the  time  of  the  altercation,  and  that  his 
right  of  recovery,  if  any,  cannot  be  based 
upon  that  theory.  His  own  evidence  con- 
clusively shows  that  he  had  no  intention  ol 
taking  a  train  that  night,  and  that  he  was 
not,  at  the  time  of  the  altercation,  upon  the 
premises  of  the  company,  either  for  the  pur- 
poses of  taking  a  train  or  after  having 
alighted  from  one.  A  passenger  has  been 
defined  to  be  "one'not  a  servant  of  the  car- 
rier who,  by  the'  consent  of  the  carrier,  ex- 
press or  implied,  is  being  transported  in  the 
vehicle  of  the  carrier  from  place  to  place, 
or  who  is  at  a  station  of  the  carrier  with 
the  intention  of  at  once,  or  as  soon  as  pos- 
sible, entering  upon  such  relation."  Van 
Zile,  Bailm.  &.  Carr.  S  694.  There  is  no 
question  that  "a  person  who  goes  into  the 
station  of  a  carrier  with  the  bona  fide  in- 
tention of  becoming  a  passenger  is  entitled 
to  the  privileges  and  to  the  rights  of  a 
passenf>er,  at  least  so  far  as  the  safety  of 
hia  person  from  abuse  or  assault,  or 
fecta  in  the  station  platforms,  etc.,  is  eanr 
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cerned."  Van  Zile,  Bailm.  k  Carr.  $  S96, 
and  cases  cited.  It  U  also  probably  true 
that  the  relationsbip  continues  while  the 
traveler  is  on  the  premises  of  the  carrier, 
even  after  he  has  alighted  from  the  vehicle, 
for  a  period  of  time  reasonably  necessary 
to  enable  him  to  leave  the  premises.  Van 
Zile,  Bailm.  &  Carr.  %  60S,  and  cases  cited. 
We  can  find,  however,  no  authority  to  sup- 
port the  proposition  that  it  continues  for 
any  longer  period. 

But  the  evidence  shows,  and  counsel  for 
appellant  admita,  that  the  defendant  was,  at 
any  rate,  engaged  in  the  business  of  a  tele- 
graph company,  and  in  such  capacity  was 
dealing  with  the  plaintiff  at  the  time  of  the 
assault.  The  evidence  is  clear  that  it  took 
and  transmitted  messages,  and  that  it  was 
for  the  purpose  of  sending  messages  that 
the  plaintiff  was  upon  the  premises  at  the 
time  of  the  alleged  assault.  It  is  also  clear 
that  it  was  while  discussing  the  defendant's 
failure  to  deliver  the  message  received  by 
the  company  in  the  mornin|;,  and  directed 
to  the  plaintiff,  that  the  controversy  oc- 
curred. Plaintiff  was  not  a  trespasser,  nor 
was  he  merely  a  licensee.  He  was  on  the 
premises  of  the  company  or  in  their  tele- 
graph office  on  business  connected  with  the 
business  of  the  company  as  a  telegraph  com- 
pany, and  at  ita  implied  invitation.  He  was 
there  as  v  customer  or  patron,  and  not  as 
a  licensee  or  as  a  trespasser.  It  is  undis- 
puted that  the  company,  for  some  reason 
or  other,  had  failed  to  promptly  deliver  to 
him  a  death  message  in  the  morning.  It 
is  also  undisputed  that  plaintiff  went  to 
the  telegraph  office  in  the  evening  for  the 
purpose  of  sending  some  other  messages, 
and  that  while  there,  and  after  being  told 
that  such  other  messages  could  not  be  sent, 
he  asked  why  the  message  in  the  morning 
had  not  been  delivered  to  him,  and  that  it 
was  in  discussing  this  matter  that  the  con- 
troversy arose. 

There  is,  it  is  true,  a  conflict  in  the  tes- 
timony as  to  who  was  the  aggressor,  but 
there  is  certainly  enough  evidence  in  the 
record  to  justify  the  jury  in  finding  the 
facta  for  the  plaintiff;  at  least  it  is  a  mere 
question  of  the  credibility  of  the  witnesses. 
It  is  also  undisputed  that  the  message, 
which  was  addressed  to  the  plaintiff  and 
received  in  the  morning,  was  in  relation 
to  the  death  of  a  relative;  that  on  account 
of  the  failure  to  deliver  it  he  was  unable 
to  attend  the  funeral,  and  it  was  not  un- 
reasonable for  him  to  ask  for  an  explana- 
tion in  the  premises. 

Of  course,  if,  as  the  witness  Holiday  tes- 
tifies, the  plaintiff  dared  him  to  come  out 
into  the  other  part  of  the  office  and  settle 
the  matter,  or  if  the  plaintiff  himself  iaten- 
tionally  provoked  the  assault,  tiie  company 
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should  not  be  held  liable,  but  these  mat- 
ters have  been  decided  by  the  jury,  and  we 
cannot  interfere  with  their  decision. 

It  is  of  course  well  established  that  the 
doctrine  of  respondeat  tuperior  does  not,  as 
a  rule,  apply  where  the  tortious  acts  of 
the  servant  are  not  done  in  the  course  of  hia 
employment,  hut  from  personal  malice.  To 
use  the  language  of  Judge  Cooley:  "The 
liability  of  the  master  for  intentional  acts 
which  constitute  legal  wrongs  can  only  arise 
when  that  which  is  done  is  within  the  real 
or  apparent  scope  of  the  master's  business. 
It  does  not  arise  where  the  servant  has 
stepped  aside  from  his  employment  to  com- 
mit a  tort  which  the  master  neither  directed 
in  fact,  nor  could  be  supposed  from  the 
nature  of  his  employment,  to  have  author- 
ized   .    .    .    the  servant  to  do."  Cooley, 
Torts,  2d  ed.  p.  027.    This  general  rule, 
however,  has  been  generally  stated  in  cases 
where  the  main  transswtion  in  furtherance 
of  which  the  tort  was  committed  was  not 
within  the  actual  or  apparent  scope  of  au- 
thority.   The  learned  judge  illustrates  this 
point  as  follows:    "So,  if  the  conductor  of 
a  train  of  cars  leaves  his  train  to  beat  a 
personal  enemy,  or  from  mere  wantonness 
to   inflict  any   injury,  the  difference  be- 
tween hia  ease  and  that  in  which  the  pas- 
senger is  removed  from  the  cars  is  obvious. 
The  one  trespass  is  the  individual  trespass  • 
of  the  conductor  which  he  has  stepped  aside 
from  his  employment  to  commit;  the  other 
is  a  trespass  committed  in  the  course  of  his 
employment  in  the  execution  of  orders  of  the 
master  as  given,  and  apparently  haa  the 
sanction  of  the  master  and  contemplates 
the  furtherance  of  his  interest.'*  See  Cooley, 
Torts,  2d  ed.  p.  628.    The  rule,  in  its  en- 
tirety, is  perhaps  aa  well  stated  in  the  edi- 
tor's note  following  Franklin  F.  Ina.  Co. 
V.  Bradford,  88  Am.  St.  Rep.  770,  7»2,  as 
anywhere  else:    "Where    an    agent,"  the 
editor   says,   "steps   aside   from  the  per- 
formance of  the  business  for  which  be  was 
employed  hy  his  principal,  and  embarks 
upon 'a  matter  of  his  own,  the  principal  is 
not  liable  for  the  consequences  of  the  agent's 
act  while  so  engaged.    If,  while  engaged  in 
executing  the  employment  of  bis  principal, 
he  so  conducts  himself,  whether  ne^igently 
or  maliciously,  as  to  injure  anotiier,  his 
principal  will  be  liable.     If,  however,  lie 
forsakes  such  wnployment,  and,  purely  lor 
his  own  benefit  or  to  gratify  some  penonal 
hate,  does  an  act  unconnected  with  the  serv- 
ice of  his  principal,  the  latter  is  not  re- 
sponsible for  its  consequences.    The  agent 
may  immediately  after  the  commission  of 
the  act  resume  the  performance  of  the  duties 
of  his  agency,  and,  in  the  commission  of 
the  tort  may  have  employed  the  tnstrumen- 
talities  fnrBislied  by  the  principal  for  the 
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proper  perfonnuice  of  his  duties.  At  to  the 
act  itself,  however,  the  doctrine  of  respon- 
deat tuperior  is  inapplicable,  and  no  liabil- 
ity therefor  can  attach  to  the  principal." 
The  queation  in  the  case  at  bar  is  whether 
the  agent,  Holiday,  at  the  time  of  commit- 
ting the  tort  in  question,  was  connected  or 
unconnected  with  the  service  of  bis  prin- 
cipal. 

There  is  absolutely  nothing  in  the  con- 
tention of  the  respondent  that  Holiday  com- 
mitted the  assault  while  attempting  to  pre- 
serve order  in  the  depot  and  while  acting 
in  the  capacity  of  a  policeman.  The  only 
evidence  which  in  any  way  tends  to  prove 
this  contention  is  the  statement  of  Holiday 
that  it  was  his  duty  to  preserve  such  order, 
but  all  the  facts  of  the  case,  and  his  own 
admissions,  conclusively  show  that  he  went 
out  "to  fix  the  plaintiff  or  let  the  plaintiff 
fix  him,"  and  that  his  main  purpose  was 
to  satisfy  his  own  anger  and  resentment, 
and  not  to  preserve  order,  and  the  interests 
of  his  employer  was  the  last  consideration 
which  actuated  bim.  If  we  sustain  the 
judgment  in  the  case  then  it  cannot  be 
upon  the  theory  that  the  plaintiff  was  a 
passenger,  or  that  he  was  ill  treated  while 
the  defendant's  agent  was  seeking  to  pre- 
serve order,  or  that  the  agent  was  really 
acting  with  the  interests  of  his  employer 
in  mind,  though  overzealously,  but  upon  a 
theory  which  is  more  general  and  universal. 

It  would  seem  from  the  facts  that  the 
case  comes  clearly  within  the  rule  laid  down 
in  Dickson  v.  Waldron,  135  Ind.  507,  24 
L.IUA.  483  488,  41  Am.  St.  Rep.  440,  34 
N.  E.  508,  36  N.  E.  i  where  a  patron  of 
a  theater  was  assaulted  by  the  ticket  agent 
in  a  controversy  arising  out  of  a  claimed 
shortage  in  change.  In  this  case  a  ticket 
had  bem  sold  to  the  plaintiff,  and  he  after- 
wards went  back  to  the  ticket  office,  claim- 
ing that  shor*  change  had  been  given  to 
him.  The  court  held  that,  though  the  as- 
sault was  committed  in  excess  of  the  author- 
ity of  the  agent,  it  was  still  committed 
whil^  he  was  acting  as  ticket  agent,  and  as 
the  result  of  a  controversy  arising  out  of 
the  discbarge  of  his  duties.  The  assault  in 
the  case  at  bar  was  certainly  committed  in 
a  controversy  arising  out  of  a  transaction 
oi  the  company,  and  while  the  plaintiff  was 
asking  questions  which  he  had  a  perfect 
right  to  ask  the  ap^cnt  in  relation  to  such 
fausiuMS.  In  the  Dickson  Case,  above  cited, 
the  court  said  that  "the  trouble  was  occa- 
sioned entirely  by  a  dispute  as  to  th^  pur- 
chase of  tickets,  and  both  the  ticket  seller 
and  the  doorkeeper  acted  within  the  busi- 
neas  of  their  employment,  maintaining  that 
aide  of  the  controversy  which  was  their  mas- 
ter's interest."  So,  too,  the  Dickson  Case 
ia  authority  for  another  propositi<m  which 
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also  seems  applicable  to  the  case  at  bar  and 
sound  in  principle,  and  that  is  that  there 
is  a  difference  between  a  licensee  and  a 
patron,  and  that  a  patron  is  entitled  to  a 
consideration  which  perhaps,  need  not  al- 
ways  be  accorded  to  a  licensee.  "But  com- 
mon carriers,  innkeepers,  merchants,  and 
managers  of  theaters,  and  others  who  invite 
tlie  public  to  become  their  patrons  and 
guests,  and  thus  submit  personal  safety  and 
comfort  to  their  keeping,"  says  the  court 
n  the  Dickson  Case,  "owe  a  more  special 
duty  to  those  who  may  accept  such  invita- 
tion. Such  patrons  and  guests  have  a  right 
to  ask  that  they  shall  be  protected  from  in- 
jury while  present  on  such  invitation,  and 
particularly  that  they  shall  not  suffer 
wrong  from  the  agents  and  servants  of  those 
who  have  invited  them."  See  also  Chicago 
&  E.  R.  Co.  V.  Flexman,  103  111.  646  42 
Am.  Rep.  33;  Craker  v.  Chicago  &  N.  W. 
R.  Co.  36  Wis.  657,  17  Am.  Rep.  604. 

The  case  of  Richberger  v.  American  Exp. 
Co.  73  Miss.  161,  31  L.Rj^  390,  65  Am. 
St  Rep.  622,  18  So.  922,  is  very  much  in 
point.  In  it  plaintiff  has  been  made  to  pay 
an  overcharge  by  a  local  express  agent,  and 
took  the  matter  up  with  the  general  super- 
intendent, who  stated  that  the  matter  would 
be  arranged.  Later  he  went  to  the  local 
express  office  to  transact  some  other  busi- 
ness, when  the  local  agent  in  charge  in- 
formed him  that  he  desired  to  refund  the 
overcharge  to  bim,  and  then  and  there  re- 
turned such  overcharge.  He,  at  the  time, 
however,  required  the  'plaintiff  to  sign  a 
receipt  for  the  same,  and  immediately  on 
the  reception  of  the  receipt,  and  while  the 
plaintiff  was  in  the  office  of  the  company, 
cursed  and  insulted  and  otherwise  mal- 
treated him.  Tlie  Mississippi  court  sus- 
tained an  action  against  the  express  com- 
pany, and  stated  that  the  true  test  of  lia- 
bility was  "not  whether  the  tort  was  com- 
mitted in  pursuance  of  orders  from  the 
master,  or  against  orders,  whether  the  mas- 
ter ratified  it  or  not,  whether  the  tort  was 
wilful  and  malicious  or  not,  but  whether, 
and  solely  whether,  the  act  constituting  the 
tort  was  done  in  the  master's  business." 
In  answer  to  the  suggestion  that  the  rule 
of  strict  liability  as  laid  down  in  the  case 
of  Craker  v.  Chicago  A  N.  W.  R.  Co.  supra, 
only  applied  to  carriers  of  passengers  on 
account  of  the  fact  that  the  passengers 
were  more  or  less  within  their  power  and 
control,  the  Mississippi  court  said:  "Doubt- 
less there  is  a  difference  in  the  extent  of 
the  application  of  the  principle  as  between 
carriers  of  passengers  and  express  com- 
panies, measured  exactly  by  the  difference 
in  the  things  done  by  them  in  the  discharge 
of  their  duties,  respectively;  but  the  prin- 
ciple appUea  to  both.   An  express  company 
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does  not  transport  passengers,  and  cannot 
be  made  liable  as  a  carrier  of  paasengers 
might  for  wilful  torts  committed  hj  its 
agents  on  passengers  in  their  transporta- 
tion; but  it  keeps  offieea  for  the  transaction 
of  its  proper  business,  a  business  calling 
to  its  offices  every  day  thousands  of  citi- 
zens; and  in  ita  dealing  with  its  customers 
in  its  offices,  in  its  busineSB,  it  is  bound, 
in  Judge  Story's  language,  'for  respectful 
treatment  and  for  decency  of  demeanor.'  It 
is  impossible  to  say  on  the  allegations  of 
this  declaration  that  the  tort  committed  im- 
mediately upon  the  delivery  of  the  receipt 
to  the  agent,  and  because  of  the  demand 
for  the  refunding  of  what  was  plaintiff's 
conceded  due,  was  so  separated  in  time  or 
logical  sequence  as  not  to  have  been  an  act 
done  in  the  master's  business.  The  whole 
transaction  occurred  in  the  shortest  time, 
and  was  one  continuous  and  unbroken  oc- 
currence. The  cursing  and  abusing  and 
maltreatinent  were  all  administered  in  con- 
nection with  the  taking  of  the  receipt,  and 
immediately  upon  its  delivery,  and  because 
of  the  demand  of  his  rights  in  that  matter, 
and  while  plaintiff  was  in  appellee's  office 
to  transact  and  transacting  this  very  busi- 
ness. What  was  said  and  done  thus  im- 
mediately upon  the  delivery  of  the  receipt 
was  part  of  the  res  gestce.  As  well  said  by 
Judge  Thompson  in  his  Commentaries  on 
Corporations  (§  0299,  page  4928)  :  'In  this 
view,  even  under  the  modem  doctrine,  the 
acts  and  declarations  of  the  servant  or 
agent,  tending  to  show  his  state  of  mind 
at  the  time  of  the  act  complained  of,  would 
be  admissible  in  evidence  as  part  of  the 
rea  gesi<B.' "  The  court  then  conclude*  by 
saying:  "We  close  this  opinion  with  the 
words  of  the  same  great  judge  [Andrews, 
J.]  in  the  same  case  [Rounds  v.  Delaware, 
L.  A  W.  R.  Co.  64  N.  Y.  134,  21  Am.  Rep. 
S97],  to  show  here  a  case  of  liability:  The 
master  who  puts  the  servant  in  a  place 
of  trust  or  responsibility,  or  commits  to 
him  the  management  of  his  business  or  care 
of  his  property,  is  justly  held  responsible 
when  the  servant,  through  lack  of  judgment 
or  discretion,  or  from  infirmity  of  temper, 
or  under  the  influence  of  passion,  aroused 
by  the  circumstances  and  the  occasion,  goes 
beyond  the  strict  line  of  his  duty  or  author- 
ity, and  inflicts  an  unjustifiable  injury  up- 
on another.'** 

Another  case  that  seems  equally  in  point 
is  that  of  Georgia  R.  4  Bkg.  Co.  v.  Rich- 
mond, 98  Ga.  485,  26  S.  E.  565.  In  it  the 
plaintiff  purchased  a  railroad  ticket  from 
the  defendant.  At  the  time  of  such  pur- 
chase, he  requested  the  agent  to  check  his 
baggage  for  the  train  next  going  to  Au- 
gusta, upon  which  he  intended,  himself,  to 
embark,  and  which  wm  doe  In  a  few  min- 
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utefl;  this  the  agent  refused,  and  plaintiff 
was  compelled  to  miss  the  train.  Ait«r  the 
train  bad  passed,  and  deairing  to  avoid  fur- 
ther trouble  and  dday,  he  again  requested 
the  agent  to  check  -his  baggage  for  the  next 
morning's  train,  stating  to  the  agent  that 
he  had  been  badly  treated  about  his  bag- 
gage and  would  not  soon  forget  it,  or  words 
to  that  effect,  when  the  agent,  without 
provocation  and  without  notice  or  warning, 
made  a  malicious  and  violent  assault  upon 
him.  The  court  reversed  a  verdict  for  the 
plaintiff  because  of  an  instruction  in  r^ard 
to  sneering  remarks,  etc.,  and  for  which 
there  was  no  foundation  in  the  evidence. 
On  the  main  questions  of  the  case,  however, 
it  said:  "We  do  not  think  Richmond  was 
a  'passenger'  when  he  returned  to  the  rail- 
road station  the  last  time  on  the  day  he 
claims  to  have  be«i  unlawfully  assaulted 
and  beaten  by  the  company's  agent.  He  had 
no  purpose  of  taking  a  train  that  day,  hav- 
ing decided  to  resume  his  journey  on  the 
following  morning.  However,  he  undoubt- 
edly had  the  right  to  go  to  the  station  for 
the  purpose  of  looking  after  his  baggage, 
and  arranging  to  have  it  checked  or  safely 
stored  until  the  next  day.  If  he  went  there 
to  attend  to  his  business  and  conducted 
himself  properly,  he  was.  entitled  to  respect- 
ful treatment  from  the  agent;  and  if  the 
latter,  under  these  circumstances,  unlaw- 
fully assaulted  and  beat  him,  it  was  bis 
right  to  hold  the  company  responsible  in 
damages.  The  law  on  this  subject  is  too 
well  settled  to  require  the  citation  of  au- 
thority. It  may,  in  this  connection,  be 
proper  to  add,  however,  that,  even  if  Rich- 
mond went  to  the  station  for  the  lawful 
purpose  of  attending  to  the  business  above 
mentioned,  it  was  nevertheless  incumboit 
upon  him  to  treat  the  agent  with  the  same 
respect  due  him  by  the  agent.  Therefore, 
if,  instead  of  so  doing,  he,  without  provoca- 
tion, used  insulting '  or  opprobrious  lan- 
guage to  the  agent,  which  naturally  enough 
resulted  in  a  difficulty,  the  company  should 
not  be  held  responsible.  In  other  words, 
if  Richmond,  by  his  own  improper  behavior, 
unfitted  the  agent  from  exercising  the  ears 
and  prudence  which  were  essential  to  the 
performing  in  a  proper  manner  his  duty  to 
the  company  and  to  the  plaintiff,  the  latter 
should  not  complain.  The  case  would  thai 
stand  somewhat  like  that  of  Peavy  v.  Geor- 
gia R.  &  Bkg.  Co.  81  Ga.  485,  12  An.  St. 
Rep.  334,  8  S.  E.  70,  in  which  Judge  Bleck- 
ley remarked  that  'the  plaintiff  spoiled  the 
instrument,  and  then  sued  the  manager  be- 
cause the  performer  did  not  make  good 
music.  It  was  the  plaintiff^s  fault  that  the 
[company's  servant]  was  out  of  tune.'  If, 
however,  the  truth  be  that  Richmond  went 
to  the  station,  not  really  tor  the  porpoK 
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«f  transacting  (oty  legitimata  biuineu  with 
th«  tgenty  but  simply  to  upbraid  or  rt- 
proach  him  because  of  a  real  or  supposed 
grievanoe  occurring  at  an  earlier  hour  of 
the  day,  and  a  difficulty  thax  arose  between 
these  men,  it  was  one  in  which  the  com- 
pany had  bo  concern  vbatever,  and  should 
bo  treated  as  any  other  fight  oeeurring  be- 
tween ordinary  citizens." 

It  would  seem,  indeed,  as  if  the  true  rule 
waff  contained  In  the  cases  last  cited;  and 
the  test  is  whether,  while  dealing  wiUi  the 
agent  and  in  a  manner  that  he  is  authorized 
or  invited  to  deal  with  him  in,  the  assault 
fMunirred,  or  whether  it  was  entirely  out- 
side of  the  transaction,  lUthough  arising 
out  of  the  transaction,  or  was  provoked  by 
him  so  as  to  degenerate  into  a  personal  dif- 
ficiilty,  rather  than  tme  between  him  and 
the  empl<^er.  Sending  a  telegram,  aslcing 
for  change,  or  complaining  because  of  a 
delayed  telegram,  is  a  transaction  with  the 
emplc^er  rather  than  with  the  agent,  and, 
unless  the  discussion  turns  into  personal 
vituperation,  the  employer  is  the  person 
concerned.  If,  in  the  ease  at  bar,  the  testi- 
mony of  defendant's  witnesses  Is  to  be  be- 
lieved, and  the  jury  bad  found  tb&t  the  as- 
sault occurred  either  because  the  plaintiff 
called  the  witness  Holiday  a  liar,  or  chal- 
lenged him  to  cune  out  and  settle  the  is- 
sues with  him,  the  company  would  not  have 
been  in  any  way  liable,  and  the  reasoning 
of  the  case  of  Johanson  t.  Pioneer  Fuel 
Co.  72  Minn.  40S,  75  N.  W.  719,  would  have 
applied.  The  conflict,  in  fact,  would  have 
been  a  personal  one,  and  the  result  of  a 
personal  dispute  and  personal  vituperation. 
If,  on  the  other  hand,  the  testimony  of  the 
plaintiff  and  his  witness  McCarthy  is  the 
testimony  which  is  to  be  credited,  the  ac- 
tion can  be  maintained.  The  jury  evidently 
resolved  the  doubt  in  favor  of  the  plaintiff, 
and  we  cannot  well  interfere  with  their 
decision. 

There  can  be  no  doubt  that  the  weight 
of  authority  is  to  the  effect  that  an  em- 
ployer will  not  be  liable  for  the  torts  of 
his  servants  committed  entirely  outside  of 
the  scope  of  th^r  authority  and  duty,  and 
from  malicious  and  personal  purposes. 
There  are  also  numerous  authorities  which 
explain  the  holding  of  the  case  of  Craker 
V.  Chicago  k  K.  W.  R.  Co.  supra,  and  the 
eases  which  follow  it,  upon  the  theory  that 
in  the  case  of  the  railway  company  the 
passenger  ia  under  the  exclusive  control 
and  power,  and  at  the  mercy,  of  the  employ- 
ees of  the  eMupany.  Then  are  few  autiiori- 
tics,  however,  whieh  hold  that  the  em- 
ployer should  not  be  hdd  liable  for  an 
assault  committed  without  authority  but 
upon  a  person  while  he  is  dealing  with 
the  employee  in  a  matter  whieh  is  in  the 
47  LJU.(N.8.) 


scope  of  the  authority  of  the  agent.  We 
do  not,  Indeed,  believe  that  the  dieta  in 
the  case  of  Williams  v.  Pullman  Palace.  Car 
Co.  40  La.  Ann.  87,  8  Am.  St.  Rep.  612, 
3  So.  631,  is  good  law,  which  state*  that 
"a  person  has  the  right  to  enter  a  bank 
for  the  purpose  of  collecting  a  check,  and 
to  present  it  to  the  paying  teller  for  pay- 
ment, but  if,  on  such  presentation,  the  teller 
should  leap  over  the  counter  and  knodc  him 
down,  surely  such  an  act  would  not  sub- 
ject the  bank  to  liability.  So  one  may  law- 
fully enter  a  store  and  deal  with  any  clerk 
with  reference  to  the  purchase  of  goods, 
but  if,  on  some  dispute,  the  clerk  ^ould 
commit  assault  and  battery  upon  him,  the 
merchant  would  not  be  responsible  there- 
for; or,  if  one  on  lawful  business  should 
knock  at  the  door  of  any  private  house, 
and,  on  asking  the  servant  who  answered 
the  call,  for  permission  to  see  the  master, 
the  servant  should  assault  and  beat  him, 
would  the  master  be  responsiblef  Clearly 
in  all  such  cases  the  lawfulness  of  the 
party's  conduct,  and  the  fact  that  the  in- 
juries were  received  while  he  was  properly 
dealing  with  the  servant  as  servant,  would 
not  suffice  to  bind  the  master  unless  the 
latter  had  expressly  or  impliedly  authorized 
the  act,  or  had  been  guilty  of  some  fault  In 
knowingly  employing  bo  dangerous  a  serv- 
ant." We,  indeed,  believe  the  statement  to 
be  only  a  half  truth,  and  the  question  is  as 
to  whether  the  assault  is  committed  while 
discussing,  or  in  relation  to,  a  matter  with 
which  the  person  -assauUed  has  a  right  to 
deal  with  and  discuss  with  the  agent.  There 
can  be  no  question  that  if  the  occasion  of 
the  assault  is  something  entirely  extraneous 
to  the  subject  of  the  visit  or  the  interview, 
and  extraneous  to  the  subject-matter  con- 
cerning which  the  agent  has  express  or  im- 
plied authority,  that  the  master  will  not 
be  liable;  but  to  go  any  further  is  hardly 
warranted  by  the  decisions  or  by  sound 
public  policy.  If  the  assault  arises  out  of 
a  purely  personal  matter,  the  employer 
should  not  be  liable,  but  if  it  arises  out  of 
a  dispute  in  regard  to  the  business  of  the 
principal,  which  the  third  party  is  justified 
in  transacting  with  the  agent,  the  matter 
is  entirely  different.  Daniel  v.  Petersburg, 
R.  Co.  117  N.  C.  692,  4  LJtA.(N.S.)  485, 
23  S.  E.  327.  Plaintiff  in  this  case  had  a 
right  to  send  his  message  and  reasonably 
to  inquire  why  the  message  in  the  morning 
had  not  been  delivered.  The  mere  fact  that 
he  made  the  inquiry  and  the  complaint  be- 
fore is  not  eontrolling.  In  the  evening  be 
found  tiiat  not  only  could  he  not  take  his 
train,  but  that  he  could  not  send  his  mes- 
I  sage  on  account  of  the  wires  being  down. 
It  was  but  reasonable  and  natural  for  him 
'  to  complain  of  tha  supposed  neglect  in  th<- 
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morning,  if  for  no  other  purpose  than  to 
induce  the  employeea  of  the  tel^raph  com- 
pany to  use  every  meuw  to  aid  him  in  the 
present  juncture.  We  are  not  lure,  it  is 
true,  thftt  bis  complaint  was  reasonaUe  in 
form.  There  ii  a  sharp  conflict  of  the  evi- 
dence on  this  proposition,  but  as  to  this 
matter  we  believe,  that  the  verdict  of  Oie 
jury  is  conclusive,  and  we  must  aasumei 
in  the  absence  of  any  instructions  in  the 
record,  that  the  instructions  properly  cov- 
ered the  questions  in  controversy.  To  say 
that  one  cannot  make  a  complaint  at  a  tele- 
graph office  but  at  the  risk  of  a  personal 
assault,  for  which  the  assailant  alcme  will 
be  liable,  and  that,  when  hearing  such 
complaint,  the  agent  is  not  acting  for  bis 
employer,  is  to  extend  the  rule  of  the  cases 
altogether  too  far. 

The  judgment  of  the  District  Court  ia  af- 
firmed. 

Burke,  J.,  having  presided  on  th«  trial 
in  the  court  below,  did  not  participate. 


NEW  MEXICO  SVPREMK  COURT. 
W.  M.  WOODY  et  aL 

V. 

DENVER  &  RIO  GRANDE  RAILROAD 
COMPANY. 

(—  N.  M.  — ,  132  Pac.  250.) 

Ballroad  —  dnty  to  fornlab  telecr»ph 

facilities. 

I,  While  a  railway  company,  under  the 
Constitution,  may  be  required  to  provide 
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and  maintain  "adequate  depots,  atodc  pens, 
station  buildings,  agents,  and  facilitiea  for 
the  accommodation  of  passengera  and  for 
receiving  and  delivering  freight  and  ex- 
press," and  can,  upon  a  proper  showing,  be 
required  to  maintain  a  tel^raph  atation 
and  agent  for  the  accommo&tion  of  pas- 
sengers and  for  receiving  and  delivering 
freight  and  expresa,  it  cannot,  indepradent 
of  its  duties  as  a  common  carrier,  be  re- 
quired to  furnish  telegraph  facilities  bo  that 
the  public  may  commercially  derive  con- 
veniences therefrom. 

Same  —  public  r^ulatlon  —  notice. 

2.  A  railroad  company  ia  entitled  to  no- 
tice, in  advance  of  a  hearing,  stating  dtS- 
nitely  the  order  which  the  state  CMp<n«tion 
commission  is  proposing  to  make,  and  the 
reasons  therefor,  so  that  it  will  be  enabled 
to  produce  and  present  before  the  commis- 
sion its  evidence,  if  any  it  baa,  showing 
the  unreaBonablencfls  or  injuatioe  of  the 
proposed  order. 

Appeal  —  order  of  pnbllo  swvtoe  oiw> 

mission  —  review. 

3.  This  court  can  determine  the  reaaoD- 
ablenesa  and  lawfulness  of  an  order  made  1^ 
the  commission  only  upon  the  evidence  ad- 
duced before  the  eommission,  and  here  pre- 
sented by  the  record.  Where  the  commis- 
sion has  failed  to  develop  evidence  showing 
the  cost  of  furnishing  a  lacili^  ordered  for 
the  accommodation  of  passengers  and  for  re- 
ceiving and  delivering  freight  and  express, 
the  court  cannot  determine  such  questiOMt 
and  will  not  enforce  the  order. 

(May  9,  1913.) 

REMOVAL  by  the  state  corporation  eon- 
mission  for  the  opinion  of  the  Bupreme 
Court  of  a  proceeding  in  which  defendant 
failed  to  e<miply  with  an  order  of  the  eon- 
mission  with  respect  to  Uie  maiBteBancB  of 
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Note. —Duty  of  railroad  company  to 
<naCaI(  telegraph  or  telepltotw  in  i$a 
station. 

As  to  power  to  require  carrier  to  keep 
agent  at  station,  see  note  to  Seward  v. 
Denver  ft  R.  G.  R.  Co.  46  L.R.A.(N.S.)  242. 

The  question  as  to  cases  arising  between 
telephone  companies  and  railroad  com- 
panies, or  between  telegraph  companies  and 
railroad  companies,  is  not  included. 

The  matter  of  the  duty  of  a  railroad  com- 
pany to  install  telegraph  or  telephone  in 
its  station  may  be  divided  into  two  ques- 
tions; (1)  whether  such  installation  may 
be  required  for  general  commercial  pur- 
poses, and  {2)  whether  it  may  be  required 
for  the  transaction  of  the  railroad  com- 
pany's ovm  business. 

For  general  commercial  parposet. 

The  only  authorities  found  on  the  sub- 
ject hold  that  a  railroad  company  not  en- 
Kftfred  in  the  t(>legraph  business  for  com- 
mercial purposes  ia  not  required  to  main* 
47  IjrR.A.(N.S.) 


tain  a  tel<|graph  station  for  eommereUl  pur- 
poses. 

Thus,  in  Atchison,  T.  ft  F.  S.  R.  Co.  v. 
State,  23  Okla.  231,  100  Pac.  16,  18  Ann. 
Cas.  102,  it  was  held  that  an  order  of  the 
corporati<Hi  eommission  requiring  a  rail- 
road company  to  maintain  a  tel^apfa  sta- 
tion for  commercial  purposes,  when  it 
was  shown  that  the  railroad  company  was 
not  engaged  in  the  tel^rraph  business  for 
commercial  purposes,  but  only  for  the  trans- 
action of  ita  business  as  a  transportation 
company,  was  erroneous.  The  court  bases 
its  decision  in  part  on  an  opinion  of  the 
railroad  commission  of  Wisconsin,  as  to 
which  it  says:  "In  the  case  of  People's 
Teleph.  Co.  v.  Eastern  R.  Co.  of  Minnesota 
et  at.  (decided  by  the  railroad  commission 
of  Wisconsin  on  October  12,  a.  n.  1008), 
the  commission  in  its  opinion  said:  The 
only  telephone  facilities  that  must  bs  fnr- 
nisiied  by  a  railroad  are  such  as  an  asecs- 
sary  to  a  proper  diicham  of  its  dstfas 
as  a  common  carrier.  With  the  trauaclta 
of  its  own  affairs  with  its  mploiysis  or 
others,  when  utlag  in  its  prirats  o^ist^i 

Digitized  by 


1913. 


WOODY  V.  DENVER  &  R.  Q.  R.  CO. 


97S 


adequate  facilitiei  at  a  eertain  itatiott  on 
it«  road.   Order  not  enforced. 

8tatem«it  Roberta,  Ch,  J.: 
On  July  15,  1912,  the  state  corporation 
commiBsion,  upon  an  informal  complaint 
filed  with  the  commiaaion  by  W.  M.  Woody 
and  other  residents  of  Taos  county,  New 
Mexico,  made  an  order  for  a  bearing,  which 
order  was  as  follows: 

"Informal  complaint  having   been  pre- 


sented to  this  commission  by  and  on  behalf 
of  parties  residing  at  and  in  the  vicinity  of 
Barranca,  a  station  on  the  line  of  railway 
operated  by  the  said  the  Denver  &  Rio 
Qrande  Railroad  Company  within  the  atate 
of  New  Mexico,  to  the  effect  that  Bfud  com- 
pany had  failed  to  maintain  at  said  station 
adequate  facilities  for  the  accommodation 
of  passengers  and  for  receiving  and  deltv* 
erii^  freight  and  express,  and  that  said 
company  was  not  maintaining  an  agent  at 


the  public  is  not  concerned.  In  all  such 
matters  it  possesaes  the  same  rights  and 
enjoys  the  same-privil^es  that  are  accorded 
to  private  corporationB  and  individuals. 
The  relation  of  the  public  service  of  such 
a  corporation  does  not  extend  to  or  include 
the  management  of  its  purely  private  af- 
fairs. The  distinction  between  the  acts  of 
a  l^ublic  service  corporation  when  acting 
in  tts  public  capacity,  and  those  when  act- 
ing in  its  private  capacity,  is  often  loat 
sight  of,  and  as  a  result,  not  infrequently, 
erroneous  conclusions  are  reached  as  to  the 
scope  of  laws  designed  to  regulate  such 
corporations.'  Following  the  rule  laid  down 
by  the  Wisconsin  commission,  the  only  tele- 
graph facilities  that  a  railway  company 
must  furnish  are  auch  as  are  necessary  to 
a  proper  discharge  of  ita  duties  as  a  com- 
mon carrier,  for  the  moving  of  trains,  etc." 

The  same  view  is  now  taken  in  Woodt  v. 
Dekveb  &  R.  O.  R.  Co. 


For  the  transaction  of  the  railroad  com- 
pany's own  business. 

So  far  as  the  decisions  have  gone,  the 
question  whether  it  is  the  duty  of  a  rail- 
road company  to  install  telegraph  or  tele- 
phone for  the  transaction  of  its  own  busi- 
ness depends  upon  the  facts  of  the  particu- 
lar case. 

In  Atchison,  T.  &.  S.  F.  R.  Co.  v.  State, 
23  Okla.  210,  21  L.R.A.(N.S.)  908,  100  Pac. 
11,  it  was  held  that  a  corporation  commia- 
sion  had  power  to  require  a  railroad  com- 
pany to  install  and  maintain  a  telephone 
at  a  certain  station  for  the  use  of  its  agent 
in  answeriiuf  inquiries  of  the  public  for 
which  tel^nones  are  usually  used,  as  a 
telephone  was  a  facility  and  convenience 
within  the  state  Constitution  authorizing 
the  commiaaion  to  require  railroad  com- 
panies "to  establish  and  maintain  all  such 
public  services,  facilities,  and  conveniences 
as  may  be  reasonable  and  just."  The  par- 
ticular fact  in  this  case  was  that  by  the 
telephone  the  ciUzens  of  a  town  6  miles 
from  the  station  would  be  able  to  find  out 
when  freight  had  arrived  and  whether  pas- 
senger trains  were  on  time,  etc. 

And  here,  again,  the  Oklahoma  court 
bases  ita  decision  in  part  on  the  opinion 
of  the  railroad  commission  of  Wisconsin  in 
the  aforesaid  case  of  People's  Teleph.  Co. 
V.  Eastern  R.  Co.  of  Minnesota,  wherein  it 
Bfems  to  have  been  held  that  the  convenience 
of  shippers  and  passengers  required  further 
47  L.R.A.(N.S.) 


telephone  facilities  on  the  part  of  the  rail- 
road company. 

And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
State,  supra,  the  court  said:  "It  may 
be  that  under  certain  circumstances  it  would 
be  proper  for  the  commission  to  require  the 
railway  company  to  maintain  a  telegraph 
station  at  a  certain  point  in  the  operation 
of  its  business  as  a  transportation  company, 
where  there  would  he  no  commercial  biui- 
neea  whatever." 

But  in  general  a  railroad  company  will 
not  be  required  to  install  a  telegraph  in 
its  station  for  the  transaction  of  its  busi- 
ness, unless  such  is  necessary  on  account 
of  safety  to  human  life,  or  unless  in  general 
the  amount  of  business  is  such  as  not  to 
involve  the  railroad  company  in  loss  by 
the  installation  of  said  telegraph.  Chi- 
cago, R.  I.  Jk  P.  R.  Co.  V.  State,  24  Okla. 
370,  24  L.R.A.{N.S.)  393,  103  Pac.  617. 

Thus,  a  railroad  company  will  not  be  re- 
quired to  maintain  a  telegraph  operator  at 
ita  station  for  the  purpose  of  bulletining  its 
trains,  etc.,  when  it  is  shown  that  the  main- 
tenance of  such  an  operator  will  increase 
the  expense  substantially,  and  it  is  not 
shown  what  the  passenger  and  freight  re- 
ceipta  are  (Kansas  City  Southern  R.  Co. 
V.  State,  27  Okla.  806,  117  Pac.  207);  nor 
will  it  be  required  to  install  a  telegraph 
in  its  statitHi  simply  for  the  purpose  of 
bulletining  its  trains  for  the  convenience  of 
passengers,  where  it  does  not  appear  that 
the  increased  expense  is  justified  by  the 
passenger  traffic,  and  the  installation  is 
not  requested  at  all  on  the  ground  of  the 
freight  traffic.  St  Louis  A;  8.  F.  R.  Cft  v. 
Newell,  25  Okla.  502,  106  Pac.  818. 

See  also  the  obiter  remarks  in  Atchison, 
T.  ft  S.  F.  R.  Co.  T.  State,  supra. 

In  Seward  v.  Denver  ft  R.  G.  R.  Co.  — 
N.  M.  — ,  46  L.R.A.(N.S.)  242,  131  Pac. 
980,  where  the  state  commission  had  or- 
dered the  railroad  company  to  maintain  at 
its  station  some  adequate  means  of  com- 
munication for  the  purpose  of  obtaining  in- 
formation as  to  the  running  of  trains, 
whether  by  telegraph  or  telephone  being  left 
to  the  discretion  of  the  company,  it  was 
held  that  there  could  not  be  any  such  or- 
der in  so  far  as  the  telegraph  was  concerned, 
when  it  appeared  that  the  receipts  did  not 
justify  the  expense;  nor  could  there  be  an 
alErmance  of  the  order  as  to  a  telephone, 
in  the  absence  of  evidence  as  to  the  cost 
of  the  telephone;  but  there  were  other  mat- 
ters in  the  case  which  required  a  reversal 
of  the  order  of  the  commission.    B.  B.  B.. 
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■aid  fltatiOB,  to  th«  great  detriment  of  the 
compUiiuuitBi  the  eommiuion  having  made 
k  personal  examination  into  the  matter, 
and  it  Appearing  to  this  commission  that 
conditions  are  such  aa  to  require  a  more 
thorough  investigation: 

"It  is  hereby  ordered  that  a  hearing  on 
the  matter  set  out  in  said  complaint  be  held 
at  the  .office  of  the  state  corporation  com- 
mission, at  Santa  Fi,  New  Mexico,  commen- 
cing at  the  hour  of  10  o'clock  a.  u.,  on  the 
30th  day  of  July,  1S12,  at  which  tim^nd 
place  the  said  complainant*  will  be  heard 
in  support  of  the  allegations  of  their  com- 
plaint, and  the  said  railway  company  will 
be  heard  in  rebuttal  thereto. 

"The  parties  in  interest  will  be  notified 
accordingly. 

"Done  at  the  office  of  the  state  corpora- 
tion commiasion  at  Santa  F£,  New  Mexico, 
on  the  16th  day  of  July,  1912." 

The  following  notice  of  hearing  was 
■erved  on  the  railroad  company,  vU.: 

"You  are  hereby  notified  that  there  will 
be  a  public  hearing  before  the  state  corpo- 
ration commission  on  the  30th  diy  of  July, 
1912,  at  the  hour  of  10  o'cloclc  a.  u.,  at  the 
office  of  said  commission,  in  the  city  of 
Santa  Vt,  New  Mexico,  at  which  time  testi- 
mony will  be  heard  in  matters  relative  to 
informal  complaint  filed  by  W.  M.  Woody 
et  al.,  to  the  effect  that  the  said  the  Denver 
&  Rio  Grande  Railroad  Company  has  failed 
to  maintain  adequate  station  fiuiilitiea  for 
the  accommodation  of  passengers  and  for 
receiving  and  delivering  freight  and  express 
at  its  station  of  Barranca,  a  station  on  its 
line  of  railway  within  the  state  of  New 
Mexico,  and  that  said  company  is  failing 
to  maintain  an  agent  at  said  station  through 
whom  the  patrons  of  said  railroad  may 
transact  business  with  said  railroad  com- 
pany. 

"A  copy  of  the  order  of  the  state  corpora- 
tion commission  for  this  hearing  is  hereto 
attached." 

On  the  day  fixed,  the  cause  waa  heard, 
and  thereafter  the  commission  made  the  fol- 
lowing order: 

"It  ia  therefore  ordered  by  the  commis- 
sion that  the  Denver  A.  Rio  Grande  Railroad 
Company  install  an  agent  who  shall  be  a 
teler^raph  operator  at  its  station  of  Bar- 
ranca, whose  duties  shall  be  to  care  for  the 
freight  received  and  forwarded  at  this  sta- 
tion, and  to  furnish  information  to  the  trav- 
eling public  relative  to  the  movement  of 
trains,  and  to  provide  suitable  quarters  and 
eomforts  for  passengers  waiting  on  trains 
a>t  this  station;  and  to  take  necessary  train 
orders  concerning  fhe  movements  of  trains, 
both  passenger  and  freight,  for  the  district 
betwasB  Embndo  snd  Servilleta,  the  two 
points  next  adjacent  in  sither  direcUm  at 
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which  tel^aph  operators  an  now  main- 
tained by  the  defendant  company;  and  to 
receive  and  forward  such  telegrams  as  may 

be  offered  by  the  general  public 

"The  commission  further  orders  that  de- 
fendant company  shall  provide  the  neces- 
sary wire  connections  for  this  service,  and 
to  provide  suitable  accommodaticms  within 
the  depot  station  for  the  comfort  and  pro- 
tection of  passengers,  and  the  propM*  han- 
dling of  freight." 

The  railroad  company  failing  to  comply 
with  the  order  within  the  time  limited  )^ 
the  Conslitution,  the  cause  was  removed  to 
this  court  by  the  commission. 

Mr.  F.  W.  Clancy,  Attorney  General,  for 
complainants. 

Messrs.  E.  S.  Clark,  R.  G.  liucas,  and 
Renelian  ft  Wright,  for  defendant: 

The  provision  of  the  order  requiring  the 
defendant  to  maintain  a  telegraph  op»ator 
whose  duty  it  shall  be  to  receive  and  for- 
ward such  telegrams  as  may  be  offered  by 
the  general  public  is  unconstitutional,  un- 
reasonable, unjust,  confiscatory,  and  de- 
prives defendant  of  its  property  without 
due  process  of  law,  and  takes  its  prt»perty 
without  compensation. 

Atchison.  T.  ft  S.  F.  R.  Co.  v.  SUte,  23 
Okla.  231,  100  Pac.  16,  18  Ann.  Cas.  102; 
Chicago,  R.  I.  A  P.  R.  Co.  v.  SUte,  24  Okla. 
370,  24  L.R.A.(N.S.)  393,  103  Pac.  617; 
Roller  V.  Holly,  176  U.  S.  407,  44  L.  ed. 
524,  20  Sup.  Ct.  Rep.  410;  Interstate  Com- 
merce CommissitAi  v.  Delaware^  L.  &  W.  B. 
Co.  64  Fed.  723,  6  Inters.  Com.  Rep.  146. 

In  the  absence  of  information  showing 
what  would  be  the  cost  of  installing  a  *ete- 
graph  service  and  maintaining  an  opera- 
tor, the  court  cannot  say  that  the  order  is 
reasonable,  and  it  should  not  be  enforced. 

Chicago  ft  A.  R.  Co.  t.  People,  1S2  HI 
230,  SO  L.R.A.  £24.  38  Hf.  E.  662;  Chicago, 
R.  I.  ft  P.  R.  Co.  T.  State.  84  Okla.  870,  24 
L.RJl.(N.S.)  398,  103  Pac  617;  Atchison. 
T.  ft  8.  F.  R.  Cow  T.  State.  27  Okls.  665,  112 
Pac.  1010;  State  «x  reL  Northern  P.  S.  Cou 
V.  Railroad  Comrs.  62  Wash.  198.  113  Pae^ 
262;  St.  Louis  ft  8.  F.  R.  Co.  t.  Newell, 

25  Okla.  602,  106  Pac  818;  State  ex  reL 
Railroad  ft  Warehouse  Comrs.  v.  Minneapo- 
lis ft  St.  L.  R.  Co.  76  Minn.  469,  79  N.  W. 
510;  Missouri,  K.  4  T.  R.  Co.  t.  Witcher, 

26  Okla.  686,  106  Pac.  852;  State  v.  Yaxoo 
ft  M.  Valley  R.  Co.  87  Miss.  679,  40  So. 
263;  Kansas  City  Southern  R.  COw  v.  Stata 

27  Okla.  806,  J17  Pac  207. 

The  provision  of  the  order  with  reference 
to  paasmgor  accommodations  ia  incomi^eta 
indefinite,  and  uncertiUn.  The  order  sheald 
not  be  enforced. 

Spelling,  Inj.  ft  Extr.  Rem.  |  1384;  Pri- 
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Trtt  V.  Frewlej,  02  lod.  491;  Roaa  t.  But- 
ler, 57  Hun,  110,  10  N.  Y.  Supp.  444. 

The  requiremeDt  of  a  tel^raph  operator 
to  furDish  information  aa  to  the  nmniDg 
of  trains  ie  unreasonable. 

Cheater  v.  Connecticut  Vall^  R.  Co.  41 
Conn.  348;  St.  Louis  South  Western  R.  Co. 
V.  Lewis,  91  Ark.  348,  121  8.  W.  288;  RaU- 
road  Commission  t.  St.  Louis  Southern  R. 
Co.  98  Tex.  67,  80  S.  W.  1141;  People  v. 
Rome,  W.  &  O.  R.  Co.  103  N.  Y.  95,  8  N. 
E.  369;  Colon  v.  Lisk,  153  N.  Y.  188,  60 
Am.  St.  Rep.  609.  47  N.  E.  302;  Missouri, 
K.  ft  T.  R.  Co.  V.  Colburn,  90  Tex.  230, 
38  S.  W.  153;  Atchison,  T.  A  S.  F.  R.  Co. 
T.  State,  27  Okla.  565,  112  Fac.  1010. 

The  order  of  the  commission  is  not  self- 
oiecuting. 

People  V.  Rome,  W.  ft  0.  R.  Co.  103  N. 
Y.  95,  8  N.  E.  369;  People  v.  New  York,  L. 
E.  ft  W.  R.  Co.  104  K.  Y.  58,  58  Am.  Rep. 
484,  9  N.  E.  850;  Western  New  York  ft  P. 
R.  Co.  V.  Pcnn  Ref.  Co.  70  C.  C.  A.  23,  137 
Fed.  353,  affirmed  in  208  U.  S.  208.  62  L. 
ed.  456,  28  Sup.  Ct  Rep.  268. 

This  court  passes  on  the  merits  of  the 
ease  de  novo,  and  forms  its  independent 
judgment  with  regard  thereto. 

Interstate  Commerce  Commission  t.  Atch- 
ison, T.  ft  S.  F.  R.  Co.  4  Inters.  Com.  Rep. 
323,  60  Fed.  295 ;  Interstate  Commerce 
Commission  T.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  4  Inters.  Com.  Rep.  332,  66  Fed.  925, 
affirmed  in  102  U.  S.  184,  40  L.  ed.  935,  5 
Inters.  Com.  Rep.  391,  16  Sup.  Ct.  Rep. 
700;  Interstate  Commerce  Commission  v. 
Lake  Sliore  ft  M.  S.  R.  Co.  134  Fed.  942, 
affirmed  in  202  U.  S.  613,  50  L.  ed.  1171, 
20  Sup.  Ct.  Rep.  766. 

This  court  can  enforce  the  order  only  in 
its  entirety,  or  decline  to  enforce  it.  It 
cannot  modify  this  order  or  make  a  new 
one. 

33  Cvc,  53 ;  23  Am.  ft  Eng.  Enc,  Law,  2d 
ed.  656;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  State. 
23  Okla.  524,  101  Pac.  258;  State  ex  rel. 
Ellis  V.  Atlantic  Coast  Line  R.  Co.  61  Fla. 
578,  40  So.  875;  Bacon  v.  Boston  ft  M.  R. 
Co.  83  Vt.  421,  76  Atl.  128;  Interstate  Com- 
merce Commission  t.  Delaware,  L.  ft  W.  R. 
Co.  5  Inters.  Com.  Rep.  146,  64  Fed.  723; 
Interstate  Commerce  Commission  t.  Louis- 
ville ft  N.  R.  Co.  73  Fed.  40!);  Interstate 
Commerce  Commission  v.  Lake  Shore  ft 
M.  S.  R.  Co.  134  Fed.  942,  affirmed  in  202 
U.  S.  613,  50  L.  ed.  1171,  26  Sup.  Ct.  Rep. 
766;  Kentucky  ft  I.  Bridge  Co.  v.  Louisville 
ft  N.  R.  Co.  2  L.R,A.  280,  2  Inters.  Com. 
Rep.  361,  37  Fed.  567;  Farmers'  Loan  ft 
T.  Co.  V.  Northern  P.  R.  Co.  83  Fed.  249; 
Detroit,  G.  H.  ft  M.  R.  Co.  Interstate 
Commerce  Commission,  21  C.  C.  A.  103,  43 
U.  S.  App.  308,  74  Fed.  805  f  Little  Rock 
ft  M.  R.  Co.  V.  East  TennesBee,  V.  ft  O.  R. 
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Co.  4  Inters.  Com.  Rep.  261,  47  Fed.  772; 
Central  Trust  Co.  v.  Richmond,  N.  I.  & 
B.  R.  Co.  54  Fed.  723. 

The  findings  of  fact  of  the  commission 
are  not  made  evidence,  and  are  of  no  ef- 
fect. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  State,  27 
Okla.  820,  117  Pac.  330;  State  ex  rel.  Great 
Northern  R.  Co.  v.  Railroad  Comrs.  60 
Wash.  218,  110  Pac.  1075;  State  ex  rel. 
Ives  V.  Kansas  City  R.'  Co.  47  Kan.  497, 
28  Pac.  208;  Western  New  York  ft  P.  R. 
Co.  V.  Penn  Ref.  Co.  70  C.  C.  A.  23,  187 
Fed.  343,  affirmed  in  208  U.  S.  208.  62  L. 
ed.  456,  28  Sup.  Ct.  Rep.  268. 

The  commission  is  an  administrative 
board  with  only  such  limited  power  as  has 
been  conferred  upon  it. 

State  ex  rel.  Railroad  Comra.  v.  Louis- 
ville ft  N.  R.  Co.  67  Fla.  626,  49  So.  30; 
23  Am.  ft  Eng.  Enc.  Law,  2d  ed.  394,  653; 
People  v.  New  York,  L.  E.  ft  W.  R.  Co, 
104  N.  Y.  58,  58  Am.  Rep.  484,  9  N.  E. 
856;  Nashville,  C.  ft  St.  L.  R.  Co.  v.  State, 
137  Ala.  439,  34  So.  401;  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  State,  66  Tex.  Civ.  App.  353,  120 
S.  W.  1028;  Libby  v.  Canadian  P.  R.  Co. 
82  Vt.  316,  73  Atl.  693;  Chester  v.  Connec- 
ticut Valley  R.  Co.  4-1  Conn.  348;  Bonham 
Railroad  Comrs,  v.  Columbia  &  G.  R.  Co. 
26  6.  C.  353,  2  S.  E.  127;  State  ex  re!. 
Railroad  Comrs.  v.  Atlantic  Coast  Line  R. 
Co.  60  Fla.  465,  54  So.  394 ;  Railroad  Comrs. 
V.  Oregon  R.  ft  Nav.  Co.  17  Or.  65,  2  L.RjV. 
195,  19  Pac.  702;  Interstate  Commerce  Com- 
mission V.  Northern  P.  R.  Co.  216  U.  S. 
538,  64  L.  ed.  608,  30  Sup.  Ct.  Rep.  417; 
People  ex  rel.  New  York,  N.  H.  ft  H.  R. 
Co.  V.  Willcox,  200  N.  Y.  423,  94  N.  E.  212. 

Railroads  are  private  property  and  with- 
in the  protection  of  constitutional  guaran- 
ties. 

State  V.  Yazoo  ft  M.  Valley  R.  Co.  87 
Miss.  679,  40  So.  263;  Interstate  Commerce 
Commission  v.  Chicago  G.  W.  R.  Co,  209 
U.  S.  108,  118,  119,  62  L.  ed.  705,  712, 
713,  28  Sup.  Ct  Rep.  493;  Atlantic  Coaat 
Line  R.  Co.  t.  North  Oirolina  Corp.  Comrs. 
206  U.  S.  20,  51  h.  ed.  942.  27  Sup.  Ct 
Rep.  685.  11  Ann.  Cas.  898;  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  State,  56  Tex.  Cir.  App.  353, 
120  S.  W.  1028. 

Lawful  regulation  in  the  interest  of  the 
public  welfare,  not  arbitrary  control,  is  the 
extent  of  the  governmental  authority. 

Atchison,  T.  A  S.  F.  R.  Co.  v.  State.  27 
Okla.  565,  112  Pac.  1010;  State  v.  Yazoo  ft 
M.  Valley  R.  Co.  87  Miss.  679,  40  So.  263; 
State  ex  rel.  Railroad  Comrs,  v.  Atlantic 
Coast' Line  R.  Co.  60  Fla.  465,  54  So.  394; 
State  V.  Alabama  ft  V.  R.  Co.  68  HlM.  653. 
9  So.  469. 

An  order  of  the  commission  need  not  be 
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conflseaiory  in  its  character  and  effect  in 
order  to  be  unreasonable  and  unlawful. 

Atchiaon,  T.  &  S.  F.  R.  Co.  v.  State,  23 
Okla.  610,  101  Pae.  262;  Railroad  Comrs.  v. 
Houaton  &.  T.  C.  R.  Co.  90  Tex.  340.  38  S. 
W.  750;  Henahell  v.  J.  L.  Gates  Land  Co. 
146  Wia.  146,  131  N.  W.  423. 

The  proviaion  of  the  Conatitution  prohib- 
iting the  further  reception  of  evidence  by 
this  court  ia  in  violation  of  the  14th  Amend- 
ment to  the  Conatitution  of  the  United 
States. 

Colon  V.  Liaks,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302;  Southern  P.  Co.  v. 
Railroad  Comrs.  78  Fed.  236;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  467,  461,  33  U  ed.  970,  980,  983,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Cooley,  Const.  Lim.  7th  ed.  p.  426; 
Columbia  Valley  Trust  Co.  v.  Smith,  56  Or. 
6,  107  Pac.  465;  Board  of  Exciae  v.  Mer- 
chant, 103  N.  y.  143,  57  Am.  Rep.  705,  8 
N.  E.  484;  State  v.  Beach,  147  Ind.  74, 

36  L.R.A.  179,  43  N.  E.  949;  Little  Rock 
&  Ft  S.  R.  Co.  V.  Payne,  33  Ark.  816,  34 
Am.  Rep.  65;  Howard  v.  Moot,  64  N.  Y. 
262;  Zeigle."  v.  South  &  North  Ala.  R.  Co. 
58  Ala.  594;  Cairo  &  F.  R.  Co.  v.  Parka,  32 
Ark.  131;  Petersilie  v.  McLachlin,  80  Kan. 
176,  101  Pac.  1014;  Ex  parte  Young,  209 
U.  S.  123,  147,  52  L.  ed.  714,  723,  13  L.R.A. 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Roller  v.  Holly,  176  U.  S.  398,  44 
L.  ed.  620,  20  Sup.  Ct.  Rep.  410;  Re  Lam- 
bert, 134  Cal.  626,  55  L.R.A.  856,  86  Am. 
St.  Rep.  206,  66  Pac.  851;  Re  Grout,  105 
App.  Div.  98.  93  N.  Y.  Supp.  711;  McNa- 
mara  v.  McNamara,  86  Neb.  631,  27  L.R.A. 
(N.S.)  1062,  126  N.  W.  94,  21  Ann.  Caa. 
451;  Huhbard  v.  Hubbard,  77  Vt.  73,  67 
L.R.A.  969,  107  Am.  St.  Rep.  749,  68  Atl. 
960,  2  Ann.  Cas.  315;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  369,  370,  30  L.  ed.  220,  226, 
6  Sup.  Ct.  Rep.  1064;  Ames  v.  Union  P. 
R.  Co.  64  Fed.  165;  Modern  Loan  Co.  v. 
Police  Ct.  12  Cal.  App.  582,  108  Pac.  56; 
M'CulIoch  v.  Maryland,  4  Wheat,  316,  4 
L.  ed.  579;  Bennett  v.  Davis,  90  Me.  102, 

37  Atl.  864;  Dewell  v.  Sny  Island  Levee 
Drainage  Diet.  232  111.  215,  83  N.  E.  811; 
Fiahei  v.  McGirr,  1  Gray,  1,  61  Am.  Dec. 
381;  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  280;  Gilman  v.  Tucker,  128  N. 
Y.  190,  13  L.R.A.  304,  26  Am:  St.  Rep. 
464,  28  N.  E.  1040. 

Roberts,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  the  case  of  Seward  v.  Denver  4  R.  G. 
R.  Co.  —  N.  M.  — ,  46  L.R.A.(N.S.)  242, 
131  Pac.  980,  this  court,  at  the  present 
term,  in  an  opinion  not  yet  officially  pub- 
lished, settled  many  of  the  queations  pre- 
sented by  the  record.  Points  discussed  by 
47  L.R-A.(N.S.) 


counael  in  this  cose,  not  ariaing  in  the  for- 
mer case,  necessary  to  be  determined  now, 
may  be  briefly  stated  as  follows:  (1)  The 
order  now  under  consideration  required  the 
defendant  to  maintain  a  telegraph  operator 
whose  duty  it  should  be  to  receive  and  tot- 
ward  such  telegrams  aa  might  be  offered 
by  the  general  public,  thereby  compelling 
the  defendant  to  engage  in  the  commercial 
telegraph  buaineas.  The  evidence  failed  to 
ahow  that  the  defendant  company  was  en- 
gaged in  the  commercial  telegraph  business, 
and  the  question  presented  is  as  to  whether 
or.  not  the  commission  had  the  power  to 
order  the  company  to  engage  therein.  (2) 
The  notice  of  hearing  served  upon  the  rail- 
road company  informed  the  defendant  com- 
pany that  the  commission  was  proposing 
to  investigate  the  question  aa  to  whether 
or  not  the  said  company  maintained  ade- 
quate facilities  at  the  station  of  Barranca 
for  the '  accommodation  of  passengers  and 
for  receiving  and  delivering  freight  and 
express,  and  the  furtlier  question  as  to 
whether  said  company  should  be  required 
to  maintain  an  agent  at  said  station  throngh 
whom  the  patrons  of  the  road  could  transact 
business  with  the  company.  It  will  be 
observed  that  no  mention  was  made  in  the 
notice  or  order  for  the  hearing,  of  the 
fact  that  the  commission  would  investigate 
the  question  as  to  whether  or  not  an  agent 
and  telegraph  facilities  were  necessary  and 
required  for  the  safety  of  the  traveling 
public  and  the  employees  of  the  road,  in 
the  operation  of  defendant's  trains.  The 
question  presented  is  as  to  the  power  of 
the  commission  to  make  an  order  broader 
in  its  scope  than  the  notice  served  upon 
the  company.  In  other  words,  baa  the  com- 
pany to  be  affected  the  right  to  be  advised 
in  advance  as  to  the  extent  of  the  relief 
asked  and  the  basis  upon  which  a  proposed 
order  is  to  be  made  T  The  question  of  safety 
being  eliminated,  (3)  Is  the  order  made 
by  the  commission  reasonable  and  lawful, 
and  should  it  be  enforced  by  the  court  in 
the  absence  of  any  evidence  showing  tiie 
cost  of  the  facilities  required  to  be  for- 
nished  by  the  commission? 

Discussing  the  questions  in  the  order  pre- 
sented : 

].  There  is  no  evidence  in  tbe  record 
tending  to  ahow  that  the  railroad  company 
Ib  engaged  in  the  commercial  tel^^ph  busi- 
ness. While  it  is  true  that  the  railway 
company  may  be  required  to  providfi  and 
maintain  "adequate  d^tots,  stock  pens,  sta- 
tion buildings,  agents,  and  facilities  for  the 
accommodation  of  passengers  and  for  re- 
ceiving and  delivering  freight  and  express." 
and  might,  upon  a  proper  showing,  be  re- 
quired to  maintain  a  tel^aph  statiui  and 
agent  for  the  accommodation  of  paaHngo* 
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•ad  for  reooring  and  deliTerii^  freight  asd 
vcpreis,  it  could  not,  independent  of  its 
duties  as  a  common  carrier,  be  required  to 
furnish  tel«^aph  facilities  so  that  the  pub- 
lic might  commercially  derive  eonvenienee 
therefrom.  This  same  question  was  before 
the  supreme  court  of  Oklahoma  in  the  case 
of  Atchison,  T.  t  6.  T,  R.  Co.  t.  State,  23 
Okla.  231,  100  Fac.  16,  18  Ann.  Cas.  102. 
The  syllabus  of  the  ease  states  the  question 
presented  and  decided,  tersely  as  follows; 

"1.  A  railway  company  engaged  as  a  com- 
mon carrier  in  the  transportation  business 
is  not  required  to  install  and  maintain  tele- 
graph stations  to  receive  and  transmit  mes- 
sages for  commercial  purposes,  independent 
of  its  business  as  such  common  carrier." 

"2.  A  railway  company  is  required  to  fur- 
nish all  necessary  equipment  and  facilities 
for  the  discharge  of  ite  duties  as  *  com- 
mon carrier;  but  when  such  are  not  rea- 
sonable and  necessary  for  such  purpose,  it 
is  not,  independent  of  its  duties  as  a  com- 
mon carrier,  to  t>e  required  to  furnish  them, 
that  the  public  may  commercially  derive 
convenience  therefrom." 

To  the  same  effect  is  the  case  of  Chicago, 
R.  I.  &  P.  R.  Co.  T.  State,  24  Okla.  370,  24 
L.R.A.(N.S.)  398,  103  Pac.  .617. 

This  order  imposed  upon  the  defendant 
an  obligation  outside  of  its  charter  duties. 
Commercial  tel^ams  are  sent  and  re- 
received  for  purely  private  purposes.  The 
railroad  has  no  intnest  therein,  and  is  in 
no  manner  benefited  tberdty,  and  the  rail- 
road company  cannot  be  required  to  install 
and  maintain  telegraph  facilities  at  a  sta- 
tion unless  such  facilities  are  reasonably 
necessary  on  account  of  the  safety  and  expe- 
dition of  the  train  service,  either  freight  or 
passenger,  or  of  the  convenience  to  be  af- 
forded to  the  public  by  the  railway  com- 
pany in  the  conduct  of  its  freight  or 
passenger  service.  The  order  cannot  be 
sustained  upon  the  assumption  that  an  ar- 
rangement exists  between  the  railroad  com- 
pany and  a  commercial  telegraph  company 
by  which  such  commercial  tel^aph  com- 
pany will  pay  practically  all  of  the  salary 
of  the  operator.  There  is  no  showing  in 
the  record  as  to  what  the  expense  of  main- 
taining such  an  operator  would  be,  or  that 
there  is  any  such  arrangement  between  the 
railroad  and  telegraph  companies.  Were 
there  such  an  arrangement,  nevertheless, 
this  order  would  be  unenforceable.  The 
telegraph  company  is  not  a  party  to  this 
case;  it  has  never  been  given  the  hearing 
provided  by  S  8  of  article  11  of  the  Con- 
stitatipa ;  it  has  never  had  Its  day  in  court. 
A  psxty  is  entitled  to  seme  notice  before 
he  can  be  deprived  of  his  liberty  or  prop- 
erty. 

2.  In  discussing  the  second  proposition 
47  I..Rji.(N.S.) 


this  court  held  in  the  case  of  Seward  v. 
Denver  &  R.  G.  R.  Co.  supra,  that  the  com- 
pany to  be  affected  by  a  proposed  order 
was  entitled  to  notice  as  to  the  order  which 
the  commission  was  proposing  to  make,  so 
that  it  should  have  the  opportunity  to  pre- 
sent before  the  commission  evidence  to 
show  that  the  proposed  order  was  unreason- 
able or  unlawful;  that  it  was  the  duty  of 
both  parties  to  present  before  the  commis- 
sion all  the  evidence  in  the  case,  so  that, 
when  the  cause  is  removed  to  the  supreme 
court,  the  court  can  determine  from  the  evi- 
dence the  question  of  the  reasonableness  and 
justness  of  the  order.   It  must  be  manifest 
that  the  railroad  company  is  entitled,  in  ad- 
vance, to  know  with  reasonable  certainty 
the  order  which  the  C(nnmissi<m  is  propos- 
ing to  make,  and  the  reasons  therefor.  The 
order  in  the  present  case  served  upon  the 
defendant  company  advised  it  that  the  com- 
mission was  proposing  to  require  certain 
facilities  "for  the  accommodation  of  pas- 
sengers and  for  receiving  and  ddivering 
freight  and  express,"  and  also  to  require 
said  company  to  maintain  an  agent  at  the 
station  of  Barranca,  through  whom  the  pa- 
trons of  said  railway  company  could  trans- 
act business  with  the  company.    Upon  the 
trial  of  the  case,  two  of  the  witnesses  for 
the  -  complainants  incidentally  stated  that 
Barranca  was  located  at  the  summit  of  a 
4  per  cent  grade  on  the  railway,  and  that 
it  was  a  dangerous  place  in  the  operation 
of  trains.  Admitting,  without  deciding,  that 
the  commission  had  the  power  to  require  a 
telegraph  agent  to  be  maintained  where  it 
was  shown  to  be  necessary  for  the  safety 
of  passengers  and  employees  in  the  opera- 
tion of  trains,  still  we  think  that  the  rail- 
road company  was  entitled  to  notice  in  ad- 
vance that  the  commission  was  proposing 
to  base  its  order  upon  such  fact.   Here  the 
railway  company  was   only  advised  that 
such  facilities  were  to  be  required  for  the 
accommodation  of  passengers,  and  naturally 
would  only  prepare  to  combat  such  conten- 
tion.   Having  no  intimation  or  knowledge 
that  such  facilities  were  to  be  demanded  for 
the  safety  of  the  train  service,  naturally  it 
would  not  prepare  or  have  witnesses  to 
prove  that  such  facilities  were  not  required 
for  such  purpose.    If  the  commission  had 
the  power  to  make  an  order  for  such  fa- 
cilities, because   of  their  requirement  for 
the  safety  in  the  operation  of  trains,  the 
question  of  expense  would  not  be  involved. 
On  the  other  hand,  where  such  facilities 
are  required  or  demanded  for  the  accommo- 
dation of  passengers  and  the  patrons  of  the 
road,   the  question  of  expense  necessarily 
enters  into  the  question.    In  this  case  the 
railroad  company  had  no  notice  prior  to 
the  hearing,  or  indeed  no  suggestion  was 
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mad«  upon  the  hearing,  to  the  effect  that 
the  commisBiOD  was  proposing  to  make  an 
order  hased  upon  the  necessity  of  sucli  facil- 
ities from  the  standpoint  of  safety  in  the 
operation  of  trains.  It  is  apparent,  how- 
erer,  from  the  findings  of  fact  made  by  the 
commission,  that  it  based  the  order  made, 
in  part  at  least,  upon  the  necessity  of  auch 
facilities  for  the  safety  of  passenjjers  and 
employees  in  the  operation  of  the  road. 

3.  The  question  of  safety  in  the  opera- 
tion of  trains  therefore  being  eliminated 
from  consideration,  because  not  included  in 
the  notice  to  the  railroad  company,  the  ques- 
tion arises  as  to  whether  or  not  the  order 
made  is  reasonable  and  lawful,  and  one 
which  this  court  should  enforce.  The  evi- 
dence in  the  case  shows  that  the  passenger 
and  freight  receipts  for  the  year  1911  at 
this  station  amounted  to  a  total  sum  of 
$5,279.86,  but  there  is  no  evidence  whatever 
to  show  the  cost  to  the  company  of  furnisli- 
ing  the  facilities  ordered.  This  «)urt  can 
determine  the  reasonableness  and  lawful- 
ness of  an  order  made  by  the  commission 
only  upon. the  evidence  adduced  before  the 
commission,  and  presented  to  this  court  by 
the  record.  It  is  the  duty  of  the  commis- 
sion to  develop  such  evidence  aa  will  show 
that  the  order  made  by  it  is  reasonable  and 
lawful. 

For  the  reasons  stated  the  court  must  re- 
fuse to  enforce  the  order  made  by  the  Com- 
mission, and  the  cause  is  remanded  to  the 
Corporation  Commission  for  further  pro- 
ceedings, abimld  it  so  elect,  in  accordance 
with  thia  opinion. 

•  Hanna  and  Partcer^  JJ.,  concur. 


TENNESSEX;  SUPREME  COURT. 
W.  E.  STANSBURY  et  al. 

V. 

M.  F.  EMBREY  ct  al.,  Plfifs.  in  Certiorari. 
(—  Tenn.  — ,  158  S.  W.  991.) 

Bills  and  notes  —  payable  at  bank  — 

tender  to  bank  —  effect. 

1.  Failure  by  the  holder  of  a  note  pay- 
able at  any  bank  in  a  specified  city,  who 
has  left  the  state  taking  the  note  with  him, 
to  specify  a  place  of  payment  upon  request 

Xot0>  —  Sufficiency  of  tender  of  pautnent 
to  prevent  acceleration  of  ■maturity 
of  entire  debt. 

The  right  to  prevent  foreclosure  of  a 
mortgage  on  real  property  for  default  in 
payment  of  interest  or  taxes,  by  payment 
or  tender  of  same  before  rommencement  of 
action,  is  treated  in  a  note  to  Fleming  v. 
Fianing,  22  L.R.A.(N.S.)  360. 
47  L.ILA.(N.B.) 


after  the  note  has  matured,  but  before  he 
lias  elected  to  declare  maturity  of  the  en- 
tire debt  of  which  such  note  was  a  part, 
which  he  was  entitled  to  do  on  default  in 
payment,  entitles  the  maker  to  deposit  the 
funds  in  the  bank  in  such  city  where  the 
bolder  has  his  account,  and  thereby  defeats 
the  right  to  declare  the  forfeiture. 
Samo  —  election  as  to  place  of  payment. 

2.  Failure  of  the  holder  of  a  note  payable' 
at  any  bank  in  a  specified  city,  to  designate 
a  place  of  payment  upon  request,  entitle* 
the  maker  to  select  the  bank  where  he  will 
make  taider,  and  notify  the  holder  of  hid 
choice. 

(June  13.  1913.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  affirming  a 
decree  of  the  Shelby  County  Chancery  Court 
overruling  a  demurrer  to  a  bill  filed  to  en- 
join defendants  from  foreclosing  a  trust 
deed.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  G.  J.  McSpadden,  for  plaintiffs  in 
certiorari : 

Payment  to  the  bank  was  not  a  payment 
to  Mr.  Embrey. 

Griswold  V.  Davis,  125  Tenn.  229,  141 
S.  W.  205;  King  v.  Fleece,  7  Heisk.  273; 
Day  V.  Boyd,  6,IIeiBk.  458;  Stewart  v.  Don- 
elly,  4  Yerg.  177;  Ward  v.  Smith,  7  Wall. 
447,  19  L.  ed.  207;  Cheney  v.  Libbv,  134 
U.  S.  82,  33  L.  ed.  824,  10  Sup.  Ct.  Rep. 
408;  Adams  v.  Hackensack  Improv.  Com- 
mission, 44  N.  J.  L.  638,  43  Am.  Eep.  406; 
Bartel  v.  Brown,  104  Wis.  493.  80  N.  W. 
801 ;  Winkelmann  v.  Briekert,  102  Win.  50. 
78  N.  W.  104;  Bank  of  Montreal  v.  Inger- 
son,  105  Iowa,  361,  75  N.  W.  351:  Hills  v. 
Place,  48  N.  Y.  521,  8  Am.  Rep.  568;  Wil- 
liamsport  Gas  Co.  v.  Pinkerton,  95  Fa.  62: 
Wood  V.  Merchants'  Sav.  Loan  &  T.  Co.  41 
111.  267;  St.  Paul  Nat.  Bank  v.  Cannon, 
46  Minn.  99,  24  Am.  St.  Rep.  189,  48  N. 
W.  526;  Caldwell  v.  Evans,  5  Bush,  380.  96 
Am.  Dec.  358;  Trowbridge  v.  Ross,  10.1 
Mich.  600,  63  N.  W.  534;  Joy  v.  Vance,  104 
Mich.  99,  62  N.  W.  140;  Gh-itt  v.  Fortman, 
120  Ind.  385,  22  E.  300;  King  v.  Fin<*:i, 
(10  Ind.  420;  Englert  v.  Wliite,  02  Tows.  97. 
00  N.  W.  224;  Murpliy  v.  Barnard,  162 
Mass.  72,  44  Am.  St.  Rop.  340,  38  X.  E. 
29;  Mutual  Ben.  L.  Ins.  Co.  v.  Miles.  81 
Fed.  35;  Ilgcnfritz  v.  Mutual  Ben.  !•.  loa 

Instalment  of  prinripal. 

In  Sykes  v.  Arne,  —  Cal.  — .  47  Pao.  86«. 
which  was  an  aotion  to  foreclose  a  ohatt*"! 
mortfiage  containing  a  provision  that  if  tli<" 
mortgagor  should  fail  to  make  any  payment 
provided  for  in  the  notes,  the  mortgaine 
mieht  foreclose  for  the  entire  debt,  it  w«« 
held  that  a  tender  of  tho  amount  overdue  on 
one  of  the  notes  before  the  mortgagee  exer- 
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Co.  81  Fed.  27;  Ta  Poel  t.  Shutt,  S7  Neb. 
609,  78  N.  W.  288;  BoberBon  Clevenger, 
111  Mo.  App.  024,  86  &  W.  612. 

The  money  must  b«  actually  offered  in 
payment  of  the  debt  before  such  <^er  can 
oonstituto  a  valid  legal  tender  of  payment. 

38  Cyc.  142-144;  Famsworth  t.  Howard, 
1  Coldw.  216;  Evins  v.  Sugg,  12  Lea,  375; 
Alloway  t.  Nashville^  88  Tenn.  610,  8  L.R.A. 
123.  18  S.  W.  123;  Crou  v.  Sella,  1  Heisk. 
83. 

In  order  to  make  hia  payment  to  the  bank 
good, — if  it  was  good  in  any  particular, — 
it  wuB  necesBary  for  Stansbury  to  pay  this 
864  for  taxes.  He  did  not  do  so.  Ilierefore, 
there  was  no  tender. 

38  Cyc.  137,  138;  Fanisworth  t.  Howard, 
Alloway  v.  NaahTill^  and  Crtas  t.  Sells, 
■upra. 

cised  her  option  to  declare  the  whole  debt 
due  was  sufficient  to  prevent  acceleration 
of  the  maturity  of  the  debt,  and  a  judgment 
for  the  ptnintifT  for  only  the  amount  o%'er- 
due,  without  costs,  was  affirmed,  with  $100 
damagi-s  to  defendant  on  the  ground  that 
tlie  prosecution  of  the  a^qpeal  was  vexatious. 

In  Kerlnugh  v.  Nugent,  48  Ind.  App.  43, 
05  N.  E.  33(),  where  the  mortgagor  was  a 
depositor  at  the  bank  where  one  of  several 
notes  secured  was  made  payable,  and  in- 
formed the  bank  that  so  much  of  his  de- 
posit as  was  necessary  was  to  be  applied  to 
pay  the  note  with  interest,  and  the  payment 
was  prevented  by  failure  of  the  mortgagee 
to  present  the  note  for  payment  with  in- 
terest, with  intent  and  purpose  of  causing 
a  default,  in  order  to  render  all  of  the  notes 
due,  it  was  held  that  equity  would  not 
enforce  the  accelerating  provision. 

But  tender  after  commencement  of  the 
action  to  foreclose  for  the  entire  debt,  of 
the  payment  on  the  principal  which  was  in 
default,  with  interest  and  taxable  costs,  is 
insufficient.  Roache  v.  Kosmowaki,  61  App. 
Div.  23,  70  K.  Y.  Supp.  216. 

In  Tyler  v.  Ilinton,  42  U.  C.  Q.  B.  228, 
which  was  an  action  on  a  mortgage  provid- 
ing for  aeceUration  of  the  entire  debt  upon 
default  in  the  payment  of  any  instalment, 
it  wae  hold  that  a  general  order  of  the  court 
of  chancery  providing  that  "where  a  suit 
has  been  instituted  for  the  foreclosure  of  the 
equity  of  redemption  in  any  mortgaged 
property,  for  default  in  the  payment  of  in- 
terest or  an  instalment  of  tiic  principal,  any 
defendant  may  move  to  dismiss  the  bill  up- 
on paying  into  court  the  amount  then  due 
for  principal,  interest,  and  costs,"  applied 
to  a  contract  containing  an  acceleration  pro- 
vision, although  at  the  time  the  order  was 
promulgated  an  entire  debt  could  be  fore- 
closed upon  default  in  a  payment  without 
an  acceleration'  provision.  See  Knisell  v. 
Brunet,  infra,  in  which  a  similar  statutory 
provision  receivea  a  different  eonstnicticm. 

Interest. 

For  other  cases  as  to  the  place  and  requi- 
sites of  tender  of  interest  which  will  pre- 
47  L.R.A.(N.S.) 


Mr.  Henry  Craft,  for  defendant!  in  cer- 
tiorari: 

Embrey,  in  bia  letter,  refused  to  accept 
the  amount  of  tiie  past-due  indebtedness 
when  it  was  offered.  Thia  technically  re- 
lieved Stanabury  from  any  d>ligation  to 
make  tender. 

Pearson  v.  Douglaaa,  1  Baxt.  151;  Mem- 
phis City  Bank  v.  Smith,  110  Tenn.  365,  75 
8.  W.  1065.  ■ 

Stansbury'a  offer  to  pay  the  whole 
amount  due  into  court  would  be  suffieioit 
to  entitle  him  to  the  rdief  aought. 

Lee  V.  Security  Bank  &  T.  Co.  124  Tenn. 
682.  130  S.  W.  ftOO. 

Embrey  being  abaent,  what  Stansbury 
did  was  an  ample  subatitute  for  actual  pay- 
ment to  him,  and  prevents  Embrey  from 
taking  advantage  of  hia  abamce. 

vent  acceleration  of  maturity  of  a  mortgage 
under  the  interest  clause,  see  Weyand  v. 
Park  Terrace  Co.  36  LJR.A.{N.S.)  308,  and 
the  note  thereto. 

Where  the  mortgagor  made  reasonable  ef- 
fort to  And  the  mortgagee  to  pay  interest 
when  due,  and  the  mortgagee  knew  of  its 
efforts  and  purposely  failed  to  inform  it 
where  she  could  be  found,  there  wae  no 
default  which  would  mature  the  entire  debt. 
Foerst  v.  Masonic  Hall  Asao.  —  Cal.  — ,  31 
Pac.  903. 

Tender  and  payment  into  court,  after  suit 
for  foreclosure  is  commenced,  of  a  payment 
of  interest,  where  the  default  was  due  to 
inability  of  the  mortgagor,  by  reasonable 
effort,  to  locate  the  mortgagee  to  make  pay- 
ment, is  suflicient  to  prevent  foreclosure  in 
equity.  Isaacs  v.  Baldwin,  105  N.  Y.  Supp- 
38,  affirming  114  App.  Div.  803,  100  N.  Y. 
Supp.  1122. 

In  Clark  v.  Paddock,  —  Idaho  — ,  46 
L.R.A.(N.S.)  476,  132  Pac.  795,  where  a  note 
provided  that  upon  default  in  payment  of 
interest,  the  whole  aum  should  become  ini- 
mediately  due,  and  the  mortgage  securing  it 
provided  that  upon  such  default  the  whole 
sum  should  become  due  at  the  option  of  the 
holder,  both  were  construed  together  to 
mean  that  the  exercise  of  the  option  of  the 
holder  was  necessary  to  mature  the  debt, 
and  therefore  tender  of  the  past-due  inter- 
est before  the  exercise  of  the  nolder's  option 
was  held  sufficient  to  prevent  acceleration 
of  the  maturity  of  the  debt. 

In  Broderick  v.  Smith,  26  Barb.  639,  ten- 
der of  interest  past  due,  with  interest  there- 
on, was  held  on  equitable  grounds  sufficient 
to  prevent  the  foreclosure  of  a  purchase 
money  mortgage,   where   the  mortgagor's 
failure   to   pay   the  interest  was  due  to 
failure  of  the  mortgagee  to  notify  him  of 
the  disclmrge  of  a  judgment  lien  against 
the  property,  or  to  request  payment  of  the 
interest,  from  which  the  mortgagor  inferred 
that  the  lien  was  not  discharged,  and  that 
the  mortgagee  did  not  intend  to  insist  on 
payment  of  the  interest  until  it  was. 

But  equity  will  not  prevent  the  fore- 
cloaure  of  a  mortf^  for  the  entire  debt 
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Southworth  t.  Smith,  7  Cuah.  391;  Leh- 
man T.  Collins,  69  Ala.  127;  O'Keefe'a  Suc- 
ceseion,  12  La.  Ann.  240;  Baines  v.  Jonea, 
4  Humph.  490;  Simonson  t.  Lauck,  105 
App.  Div.  82,  BS  K.  Y.  Supp.  S66. 

WlllUuns,  J,  dellTerad  fhe  (pinion  <tf  fhe 

court: 

Th«  bill  of  complaint  was  filed  to  enjoin 
the  defendants  from  foreclosing  a  trust 
deed;  a  demurrer  was  interposed  by  de- 
fendants and  overruled  by  the  chancellor; 
an  appeal  was  granted,  in  the  exercise  of 
the  court's  discretion,  and  the  cause  heard 
by  the  court  of  ciTil  appeals,  which  affirmed 
the  chancellor's  decree.  The  cause  is  be- 
fore this  court  for  review  on  certiorari. 

On  August  1,  1907,  defendant  Embrey 
conveyed  to  Hal  Mitchell,  colored,  a  tract 
of  land  in  the  state  of  Arkansas  for  a  con- 
siderution  of  912,000,  no  part  of  which 
was  paid  in  cash.  Twelve  $1,000  notes 
were  executed  by  the  vendee,  all  made  pay- 
able "at  any  bank  in  Memphis,"  the  first 
maturing  December  15,  1907,  and  the  others 
on  the  15th  of  each  succeeding  December 
until  the  last  was  paid.  Mitchell  at  the 
same  time  executed  a  trust  deed  conveying 
the  land  to  defendants  Bartons,  as  trustees, 
to  secure  the  payment  of  these  purchase 
money  notes;  and,  taking  possession,  Mit- 
chell paid  the  notes  maturing  December  IS, 
1907,  and  December  15,  1908,  but  failed  to 
pay  in  full  the  December  15,  1909,  note. 
At  the  date  of  the  filing  of  the  biU  (Novon- 

under  an  interest  acceleration  clause,  merely 
because  plaintiff  neglected  to  paj  the  inter- 
est when  due,  owing  to  her  lack  of  familiar- 
ity with  business  usage.  Ferris  v.  Ferris, 
28  Barb.  29,  distinguishing  Broderick  v. 
Smith,  supra. 

In  Adama  v.  Rutherford,  13  Or.  78,  8  Pac. 
896,  the  court  refused  to  enforce  a  mere 
technical  default  in  the  payment  of  interest 
whereby  the  entire  debt  became  due,  when 
it  appeared  that  the  mortgagor  made  rea- 
sonable effort  to  pay  the  interest  when  due, 
and  that  the  mortgagee  was  anxious  to  have 
a  default  occur,  and  the  money  was  actually 
sent  to  her  before  suit  was  commenced. 

In  Atkinson  v.  Walton,  162  Pa.  219,  29 
Atl.  898,  it  was  held  that  a  tender  by  a  sec- 
ond mortgagee  after  purchase  under  fore- 
closure of  the  second  mortgage,  of  interest 
as  to  which  the  mortgagor  was  in  default 
on  the  first  mortgage,  was  not  sufficient  to 
prevent  foreclosure  for  the  entire  debt,  in 
the  absence  of  averment  that  the  mortgagee 
was  out  of  the  city,  or  had  left  the  country, 
or  had  concealed  himself,  to  avoid  a  tender 
when  the  interest  became  due,  or  of  any 
other  fact  which  would  excuse  payment. 

Tender  of  interest  after  notice  from  the 
mortgagee's  agent  of  election  to  declare  the 
whole  amount  due  is  insufHcient.  Hothom 
V.  Louis,  52  App.  Div.  218,  65  N.  Y.  Supp. 
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her  18,  1912)  $94.15  of  that  note  remainnl 
unpaid,  and  the  notes  maturing  in  1910  and 
1911  were  in  default  as  to  payment;  the 
total  amount  thus  due  at  the  time  being, 
approximately,  $2,900. 

The  trust  deed  contained  a  provision  that 
if  default  occurred  in  the  payment  of  any 
of  the  notes,  then  all  of  the  indebtedness, 
at  the  election  of  the  holder  of  the  notn, 
should  become  due  for  the  purpose  of  fore- 
closing the  lien  of  the  trust  deed. 

On  October  24,  1912,  Mitchell  conveyed 
the  land  to  complainant  Stansbury  for 
$2,000  cash  and  the  assumption  by  Stans- 
bury of  the  payment  of  the  Indebtedness 
due  and  to  fall  due;  and  on  the  31st  of 
October  Stansbury  sought  Embrey  for  the 
purpose  of  paying  him  the  amount  then  past 
due  on  the  series  of  notes.  Finding  that 
Embrey  was  absent  from  Memphis,  on  a 
visit  to  Virginia,  he  wired  Embrey  at  his 
temporary  address,  giving  information  of 
his  purchase  of  Mitchell,  his  desire  to  pay 
the  past-due  notes  and  stop  interest,  and 
asking  authority  for  making  payment  to 
the  Bartons,  trustees.  On  November  1st 
Stansbury  received  a  reply  from  Embrey: 
"I  will  be  home  about  fifteen  proximo." 

This  reply  not  being  satisfactory  to  Stans- 
bury, he,  on  the  same  day,  wrote  Embrey  a 
letter  in  which,  after  acknowledging  re- 
ceipt of  the  quoted  telegram,  he  expressed 
his  willingness  to  pay  the  amount  referred 
to,  to  anyone  in  Memphis  whom  Embrey 
mig^t  name,  or  to  send  to  Embr^  in  Vir 

165,  affirmed  without  opinion  in  170  X.  Y. 
576,  62  N.  E.  1096. 

And  no  subsequent  pa3rment  of  a  part  or 
all  of  the  amount  in  default  would  render  a 
note  not  due,  under  a  provision  that  default 
in  the  payment  of  any  interest,  dues,  or 
fines  for  a  period  of  three  months  should 
render  the  note  immediately  due  and  col- 
lectable. Stephens  v.  Huntington  ft  D. 
BIdg.  Loan  ft  Sav.  Asso.  76  Ind.  108. 

In  Knisell  v.  Bnmet,  60  Wash.  610.  Ill 
Pac.  804.  it  was  held  that  a  statutory  pro- 
vision that  "whenever  a  complaint  is  filed 
for  the  foreclosure  of  a  mortgage  upon 
which  there  shall  be  due  any  interest  or  in- 
stalment of  the  principal,  and  there  are 
other  instalments  not. due,  if  the  defendant 
pay  into  the  court  the  principal  and  interest 
due,  with  costs,  at  any  time  oefon  the  final 
judgment,  proceedings  thereon  shall  be 
stayed,  subject  to  be  enforced  upon  a  sub- 
sequent default  in  the  payment  of  any 
instalment  of  the  principal  or  interest 
thereafter  becoming  due.  In  the  final  judg- 
ment, the  court  shall  direct  at  what  time 
anu  upon  what  default  any  subsequent  exe- 
cution shall  issue,"  did  not  apply  when,  un- 
der ft  proviHon  in  the  mortj^^  for  matur- 
ity of  the  entire  debt  upon  default  in 
payment  of  interest,  the  mortgagee  had 
elected  to  declare  the  debt  dm  and  iMti- 
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ginia  a  eertifled  check  for  same,  and  waiv- 
ing a  delivery  of  the  paper  until  Kmbrey's 
return  to  Memphis.  Not  receiving  a  reply, 
on  November  0th  Stanabury  went  to  the  bank 
in  Memphis  where  Embrey  kept  his  bank 
account,  and  deposited  therein  to  Embrey's 
credit  the  full  amount  due  on  the  then 
matured  notes,  and  promptly  notified,  and 
had  the  bank  to  notify,  Embrey  of  this  fact. 

Embrcy  had  not,  up  to  this  time,  exer- 
cised hia  option  to  declare  the  entire  in- 
debtedness due;  but  on  November  Qth  he 
wrote  Stansbury  dec!  ining  to  accept  the 
deposit,  and  saying  that  he  was  also  notify- 
ing the  bank.  Complaining  of  Stansbury's 
trading  with  Mitchell  without  consultation 
with  him  (Emhrey),  he  proceeded:  "I 
therefore  elect  to  declare  the  entire  land 
debt  due  November  15,  1912,  and  notify 
you  that  if  not  paid  on  or  before  that  date 
I  will  advertise  sale  of  the  land  under  the 
trust  deed." 

The  rule  was  laid  down  in  Lee  v.  Security 
Bank  &  T.  Co.  124  Tenn.  682,  139  S.  W. 
690,  that  in  order  to  prevent  the  accelera- 
tion of  the  maturity  of  that  part  of  a  total 
indebtedness  not  matured  at  the  time,  a 
tender  of  the  portion  matured  under  the 
contract's  terms  is  sufficient,  if  made  after 
default  but  before  the  creditor  has  exercised 
bis  option  to  declare  the  entire  indebted- 
ness due. 

The  position  taken  by  complainant  Stans- 
bniy  in  the  bill  of  complaint,  and  on  ap- 
peal, is  that  Embrey  was  obligated,  on  notice 

tuted  an  action  to  foreclose;  and  a  tender 
thereafter  was  ineffective  to  prevent  fore- 
closure. 

In  Jose  Realty  Co.  v.  Pavlicevich,  164  Cal. 
S13,  130  Pac.  15,  it  is  hold  that  a  statute 
providing  .that  if  an  instrument  is  payable 
at  a  specified  place,  and  the  debtor  is  ab'e 
and  willing  to  pay  it  at  maturity,  such 
willingness  and  ability  are  equivalent  to  an 
offer  of  payment  on  his  part,  is  not  com- 
plied with  by  a  mere  pii-ssive  ability  and 
willingness  to  pay,  but  there  must  be  an 
ability  to  pay  manifested  by  providing 
funds  at  tite  place  of  payment  in  the  hands 
of  some  person  there  present  who  is  author- 
ized to  pay  them  on  tlie  debt,  and  is  willing 
to  do  so.  Therefore,  the  mere  fact  that  a 
person  at  the  oftice  where  the  interest  on  a 
note  was  made  payable  had  money  enough 
to  pay  the  interest  at  any  time,  had  it  been 
demanded,  without  a  showing  that  it  had 
been  placed  there  by  the  debtor  or  any 
other  person  for  lite  purpose  of  paying  the 
interest,  or  that  the  person  having  sufTicient 
funds  was  willing  to  pay  them  out  on  the 
interest,  or  had  been  authortr^  or  in- 
structed to  do  so.  or  had  intended  to  do  so, 
if  it  had  been  demanded,  was  insufficient  to 
amount  to  an  ofi'er  to  pay.  so  as  to  prevent 
the  mortgagee  from  declaring  the  whole 
debt  due  for  default  in  the  payment  of  the 
interest. 
47  LJljl.(N^.) 


to  him  of  Stansbury's  readiness  to  pay,  to 
make  some  suitable  arrangement  by  which 
the  notes  could  be  paid  in  Memphis,  fail- 
ure and  refusal  to  do  which  entitled  Stans- 
bury to  pay  the  money  into  bank  under 
the  place  of  payment  clause  embodied  in 
the  several  notes,  "at  any  bank  in  Mem- 
phis." 

It  is  replied,  on  the  part  of  Embrey,  that 
the  deposit  in  bank  did  not  conatitute  a 
payment. 

The  rule  of  law  is  clearly  to  the  effect 
that  making  a  note  payable  at  bank — any 
bank  or  a  particular  bank — does  not  avail 
to  make  the  bank  the  agent  of  the  owner  of 
the  note  to  receive  payment;  the  note  itself 
not  being  lodged  by  him  with  the  bank. 
Cheney  v.  Lihby,  134  U.  8.  68,  33  L.  ed. 
824,  825,  10  Sup.  Ct.  Rep.  498;  Ward  v. 
Smith,  7  Wall.  447,  19  L.  ed.  207;  Hills 
V.  Place,  48  N.  Y'.  520,  8  Am.  Rep.  568; 
Adams  v.  Hackensack  Improv.  Commission, 
44  N.  J.  L,  038,  43  Am.  Rep.  406;  7  Cyc. 
10.15.  The  principle  is  the  same  as  that 
announced  in  our  recent  case  of  Gris- 
wold  v.  Davis,  126  Tenn.  229,  141  S.  W,  205. 

It  is  then  insisted  by  defendant  Embrey 
that,  since  the  deposit  did  not  constitute 
a  payment,  it  also  failed  of  being  a  tender; 
that  a  tender  cannot  be  made  to  a  person 
who  is  not  authorized  to  receive  payment, 
and  that  payment  and  tender  hang  by  the 
same  thread,  so  that  when  one  falls  the 
other  falls.  In  this  there  is  a  failure  to 
distinguish.  The  making  of  a'note  payable 

Taxes. 

Payment  of  taxes  after  exercise  of  the 
option  to  declare  the  whole  debt  due  is  in- 
sufficient. Plummer  v.  Park,  62  Neb.  665, 
R7  N.  W.  634. 

In  fiormanift  L.  Ins.  Co.  v.  Potter,  124  App. 
Div.  814.  109  N.  Y.  Supp.  435.  reversing  57 
Misc.  204,  107  N.  Y.  Supp.  912,  where  the 
mortfjagor  relied  upon  a  tenant  to  pay  the 
taxes  wlien  due,  and  he  failed  to  do  so,  and 
the  mortgagee  immediately  took  advantage 
of  the  default  to  pay  the  taxes  and  declare 
the  whole  debt  due,  and  commenced  fore- 
closure proceedings,  whereupon  the  mort- 
gagor tendernd  to  It  the  amount  of  the 
taxes  with  interest  and  accrued  costs,  the 
court  refused  to  permit  foreclosure,  on  the 
ground  that  to  do  so  would  be  unconscion- 
able. 

See  also  Fleming  T.  Franing,  22  Okla.  644, 

22  L.Rjl.(N.S.)  360.  132  Am.  St.  Rep.  658, 
08  Pac.  961,  holding  that  a  provision  for 
maturity  of  the  entire  debt  at  the  option  of 
the  mortgajjee  upon  failure  of  the  mort- 
gagor to  pay  the  taxes  before  they  became 
delinquent  did  not  entitle  the  mortgagee  to 
foreclose  for  a  default  and  subsequent  sale 
for  taxes,  when  the  taxes  and  all  penalties 
and  interest  had  been  paid  and  the  mort- 
gagee notified  thereof  before  tnit. 

K.  L.  S. 

Digitized  byGoOglC 


984 


TEaJNESSEE  SUPREME  COURT. 


at  a  named  bonk  entitles  the  maker  to  re- 
sort to  that  bank  to  tender  payment;  and 
if  the  note  be  not  there,  the  tender  avails, 
nevertheleaa,  to  arrest  the  running  of  in- 
terest, to  save  a  right,  or  to  prevent  a  for- 
feiture. Cheney  v.  Libby,  supra;  Cheney 
V.  Bilby,  20  C.  C.  A.  291,  36  U.  S.  App.  720, 
74  Fed.  52;  22  Cyc.  1655;  38  Cyc.  161,  152, 
But  it  ie  argued  in  behalf  of  Embrey 
that  this  rule  as  to  tender  only  has  applica- 
tion on  a  note's  due  date,  -and  that  in  the 
present  case  all  three  of  the  notes  in  de- 
fault had  been  so  for  long  periods  that 
there  rested  no  duty  on  the  holder  to  keep 
them  in  bank,  or  have  them  there  on  the 
date  when  it  happened  to  suit  the  debtor 
to  tender  payment,  and  that  a  tender  thus 
long  after  default  should  not  be  held  to  be 
of  binding  force  on  the  creditor,  who  in 
this  instance  was  absent  from  the  state 
(carrying  the  notes  with  Mm),  without  any 
purpose  to  evade  or  defeat  tender  to  him 
in  person. 

This  case  must  turn,  in  our  opinion,  on 
the  effect  of  Embrey's  absence  and  the  duty 
resting  on  him  to  leave,  or  provide  on  re- 
quest of  the  debtor,  a  place  for  payment. 

The  general  rule  is  that  if  a  creditor  is 
thus  absent,  and  the  debtor  does  all  in  his 
power  to  make  a  tender  on  the  due  date, 
the  creditor  cannot  afterwards  object  that 
no  tender  was  made.  The  debtor  is  not  re- 
quired to  follow  the  creditor  out  of  the  state 
there  to  make  tender.  28  Am.  &  Eng.  Enc. 
Law,  2d  ed.  10,  23;  22  Cyc.  1654. 

In  Southworth  v.  Smith,  7  Gush.  391,  it 
was  held  that  if  A,  the  purchaser  of  real 
estate  at  a  sale  on  execution,  when  B,  a 
purchaser  of  the  debtor's  right  to  redeem, 
attempts  to  make  a  tender  of  the  mon^ 
due,  is  absent  from  home  by  necessity  and 
without  any  intention  to  evade  a  tender, 
and  in  consequence  of  such  absence,  and  by 
the  use  of  due  diligence,  B  is  unable  to 
find  A,  or  any  person  authorized  to  act  in 
hie  behalf,  and  is  therefore  prevented  from 
making  the  tender  seasonably,  no  forfeiture 
of  the  estate  ia  thereby  incurred,  provided 
B  was  prepared  to  make  tender,  and  it  was 
not  necessary  that  B  shoilid  leave  the  money 
where  A  could  control  iff 

In  Hale  v.  Patton,  60  N.  Y.  233,  19  Am. 
Rep.  168,  a  case  involving  the  acceleration 
of  mortgage  notes,  it  was  held  that  where, 
by  the  terms  of  a  contract,  the  principal  be- 
comes due  at  the  option  of  the  obligee  in 
case  the  interest  remains  unpaid  for  thirty 
days,  in  case  no  place  of  payment  is  speci- 
fied, if  the  obligee  is  absent  from  the  state 
at  the  termination  of  the  thirty  days,  the 
debtor  is  not  obliged  to  follow  him,  but 
readiness  to  pay  within  thfe  state  in  that 
case  will  be  as  effectual  as  actual  payment 
to  gave  from  acceleration, 
47  L.RJ^.(N.S.) 


It  is  urged,  however,  that  these  two  cases 
are  to  be  distinguished  from  the  one  at 
bar  by  the  fact  that  in  each  the  tender  was, 
it  is  claimed,  before  a  default  had  been 
made,  while  here  it  followed  default.  But 
in  Southworth  v.  Smith,  the  effort  to  tender 
was  within  a  period  of  redemption  allowed 
by  law,  following  a  default,  and  in  Male 
V.  Patton,  the  tender  was  within  a  contract 
period  of  grace  following  default.  Here 
the  right  to  be  preserved  was  one  allowed 
so  to  be  by  law  at  any  time  before  exer- 
cise  by  the  holder  of  his  option  to  accel* 
erate. 

When  Stansbury  located  Embrey  in  Vir- 
ginia, acquainted  him  with  his  desire  to  pay 
the  past-due  notes,  and  requested  that  a 
mode  of  payment  be  su^eated  or  provided, 
he  did  all  that  any  rule  of  law  could  reason- 
ably require  of  him.  After  that  his  deposit 
of  the  funds  in  the  bank  used  as  depository 
by  Embrey  should  operate  to  defeat  the 
after  attempt  of  Embrey  to  declare  the  en- 
tire indebtedness  mature  and  to  foreclose 
the  trust  deed. 

T!ie  notes  were  made  payable  at  "any 
bank  in  Memphis,"  which  provision,  it 
aeems,  gave  the  debtor  or  maker  the  right, 
for  tender  and  payment  purposes,  to  call 
on  the  holder  of  the  notes  to  make  his  elec- 
tion at  what  bank  he  would  receive  pay- 
ment, or  else,  on  failure,  to  make  his  (the 
debtor's)  own  election,  and  give  notice  to 
the  holder.  Brickett,  D.  &  Co.  v.  Spaulding, 
33  Vt.  109;  Barrett  v.  Eller,  61  N.  C.  (6 
Jones  L.)  660. 

When  Embrey  declined  to  name  any  other 
place  or  person  to  receive  the  proffered  pay- 
ment, we  hold  that  the  tender  was  properly 
made  to  the  bank,  and  that  thereafter  there 
was  no  right  in  Embrey  to  declare  the  en- 
tire debt  mature.  We  consider  that  the 
rule  thus  declared  best  comports  with  the 
convenience  and  safety  of  business  men,  to 
whom,  when  diligent,  the  law  should  point 
a  mode  of  warding  off  foreclosures  by  debt 
payment. 

The  writ  of  certiorari  disallowed;  decree 
of  the  Court  of  Civil  Appeals  affirmed. 


UNITED  STATES  SUPREME  COTTBT. 
GEORGE  McDERMOTT,  Plff.  in  Brt^ 

V. 

STATE  OF  WISCONSIN. 


T.  H.  GRADY,  Plff.  in  Err, 

V. 

SAME. 

(226  U.  S.  115,  57  L.  ed.  7S4.  88  Sup.  Ct 
Rep.  431.) 

Pare  food  law  •-  adnlteratlon  —  mli- 
branding  —  package. 
1.  The  word  "package"  or  ita  eqalTakat 
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ezpreflsion,  u  used  by  Congress  io  the  food 
and  drugs  act  of  June  30,  1906  (34  Stat, 
at  L.  768,  chap.  3915),  $§  7  and  8,  in  de- 
fining vhat  snail  constitute  adulteration 
and  what  misbranding  vithin  the  meaning 
of  the  act,  refers  to  the  immediate  con- 
tainer of  the  article  which  is  intended  for 
consumption  by  the  public,  and  not  simply 
to  the  outside  wrapping  or  box  containing 
the  packages  intended  to  be  purchased  hj 
the  consumer. 

Commerce  —  In  adulterated  or  mis- 
branded  food  —  power  of  Congress. 
2.  Construing  the  word  "package"  or  its 
equivalent  expression  as  used  by  Congresa 
in  the  food  and  drugs  act  of  June  30,  J  006, 
8S  7,  8,  in  defininff  what  shall  constitute 
adulteration  and  what  misbranding  within 
the  meaning  of  tiie  act,  as  referring  tq  the 
Immediate  container  of  the  article  which  is 


Note.  ^  intcTMtate  commerce:  state  reg- 
ulations a»  affetAed  by  federal  pure 
food  law. 

Generally  as  to  validity  of  police  regula- 
tions as  to  branding  or  labeling  articles  of 
commerce,  see  the  note  to  Alcorn  Cotton 
Oil  Co.  V.  State,  40  L.B.A.{N.S.)  875. 

Only  a  few  of  the  cases  concerning  the 
United  States  Pure  Food  Law  of  1906  relate 
to  its  effect  on  state  regulations. 

It  may  be  said  in  preface  to  these  cases 
that  this  law  is  a  proper  regulation  of  inter- 
Rtate  commerce  (Shawnee  Milling  Co.  y. 
Temple,  179  Fed.  S17;  United  States  v.  420 
Sacks  of  Flour,  180  Fed.  518;  United  States 
V.  74  Cases  of  Grape  Juice,  181  Fed.  620;  see 
also  the  note  to  Alcorn  Cotton  Oil  Co.  t. 
State,  40  L.RA.(N.S.)  875). 

So,  in  United  States  v.  Sweet  Valley 
Wine  Co.  208  Fed.  86,  the  court  said:  "The 
constitutionality  of  this  act  is  so  generally 
conceded  and  so  well  established  that  the 
demurrer  on  that  ground  has  not  been  se- 
riously pressed  to  our  consideration,  and 
will  not  be  further  entertained." 

In  this  connection  it  may  be  noted  that 
there  is  no  invalidity  in  the  provision  of  the 
pure  food  law  that  one  guaranteeing  that  an 
article  sold  is  not  adulterated  or  misbranded 
within  the  meaning  of  the  act  shall  be  him- 
self liable  to  prosecution;  for,  although  at 
the  time  the  guaranty  was  given  the  food 
may  not  have  entered  into  interstate  com- 
merce, this  provision  of  the  law  is  in  aid  of 
the  regulation  of  such  commerce.  United 
States  V.  Charlea  L.  Heinle  Specialty  Co. 
176  Fed.  290. 

Effect  of  state  regulations  when  Ineoosist- 
ent  with  the  act. 

It  will  be  seen  that  in  McDcruott  t.  Wis- 
covwm  the  state  regulation  held  invalid  was 
contradictory  of  the  Federal  pure  food  law. 

On  similar  grounds  in  part  was  the  de- 
cision in  State  v.  Feet,  80  Vt.  449,  14  LJ{.A. 
(N.S.)  677,  130  Am.  St.  Rep.  998,  68  Atl. 
661,  where  a  state  statute  prohibiting  the 
keeping  of  calves  under  four  weeks  of  age 
fot  purposes  of  shipment  out  of  the  state 
was  neld  invalid  as  contrary  to  the  Federal 
47  LJIJL(N.8.) 


intended  for  consumption  by  the  public, 
and  not  simply  to  the  outside  wrapping  or 
box  containing  the  packages  intended  to  be 
purchased  by  the  consumer,  does  not  render 
the  statute  invalid  as  in  excess  of  the  power 
of  Congress  over  interstate  commerce. 
Same  —  conflicting  state  and  Federal 
resulations  —  adulterated  or  mis- 
branded  foods. 

8.  Permitting  a  sale  of  cans  of  a  mixture 
of  glucose  and  reliner's  syrup  shipped  into 
the  state  only  when  the  labels  prescribed  by 
Wis.  Laws  1007,  chap.  557,  governing  the 
sales  of  food  products,  are  substituted  for 
those  afiLxed  in  an  honest,  attempt  to  com- 
ply with  the  food  and  drugs  act  of  June  30, 
1900,  is  an  unlawful  attem|)t  by  the  state 
to  discredit  and  burden  legitimate  Federal 
regulations  of  interstate  commerce,  to  de- 
stroy rights  arising  out  of  the  Federal  stat- 

ftct  (inasmuch  aa  the  Secretary  of  Agricul- 
ture, under  the  authority  of  the  act,  had 
ordered  that  calves  under  three  weeks  of 
age  should  be  condemned,  and  this  was  held 
to  be  a  recognition  that  carcasses  of  calves 
over  three  weeks  of  age  were  proper  articles 
of  commerce).  But  the  court  seems  to  place 
its  judgment  particulai-Iy  on  the  point  that 
a  state  law  relating  to  the  keeping  for 
shipment  out  of  the  state  of  unwholesome 
meats  was  invalid  as  relating  to  a  matter 
exclusively  within  the  commercial  power  of 
Congress. 

Matters  not  covered  by  the  United  States 
act. 

State  regulations  of  matters  not  covered 
by  the  United  States  act  are  not  invalid- 
ated by  it. 

Thus,  state  statutes  requiring  disclosure 
of  ingredients  have  been  sustained  in  several 
cases:  Savage  v.  Scovell,  171  Fed.  566; 
Savage  t.  Jones,  22S  U.  S.  631,  66  L.  ed. 
1193,  32  Sup.  Ct.  Rep.  715  (holding  that  the 
United  States  act  did  not  render  invalid  the 
statute  of  Indiana  requiring  the  disclosure 
of  ingredients  contained  in  concentrated 
commercial  feeding  stuffs  offered  for  sale  in 
the  state,  and  to  provide  for  their  inspection 
and  analysis) ;  Standard  Stodc  Food  Co.  v. 
WriKht,  225  U.  S.  540,  60  L.  ed.  1107,  32  Sup. 
Ct.  Rep.  784  (where  there  came  in  question 
the  statute  of  Iowa,  requiring  that  the 
package  or  container  of  concentrated  com- 
mercial feeding  stuff  should  have  printed  on 
the  outside  thereof,  among  other  things,  the 
name  and  percentage  of  the  diluents  or 
bases). 

In  Savage  v.  ScoveH,  supra,  the  court 
said:  "The  two  laws  do  not  cover  the 
same  territory.  The  Federal  law  simply 
covers  the  subject  of  adulteration  and  mis- 
branding. The  state  law  has  nothing  to  do 
with  either.  It  has  to  do  with  the  subject 
of  disclosing  the  ingredients  of  the  articles 
covered  by  it.  Its  policy  is  to  compel  a 
statement  of  inffredienta  so  thot  purchasers 
thereof  in  Kentucky  may  know  exactly 
what  they  are  buying.  There  may  be  no 
adulteration  of  misbranding,  i.  e.,sat  viola- 
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ute  which  have  meerned  both  to  the  govern- 
ment  and  the  shipper,  and  to  impair  the 
effect  of  a  Federal  law  which  has  heen  en- 
acted under  the  constitutional  power  of 
CcmgreH  over  the  subject. 

Same  —  in  adulterated  or  mtsbranded 
foods  —  power  of  Congresa  —  original 
packaces  —  state  recnlatlon. 
4.  Congrees  having,  by  the  food  and  drugs 
act  of  June  30,  1906,  made  adulterated  and 
misbrandett  articles  contraband  of  inter- 
Btate  commerce,  could,  in  order  to  make  the 
legislation  effective,  authorize,  as  it  did  in 
§  JO  of  that  act,  seizures  for  confiscation 
and  condemnation  so  long  as  the  articles  re- 
mained unsold,  whether  in  the  original 
packages  or  not;  and  such  means  of  en- 
forcement may  not  be  thwarted  bj  state 
legislation,  like  Wis.  Laws  1907,  chap.  557, 
under  which  cans  of  a  mixture  of  glucose 
-  and  refiner's  syrup  which  have  been  removed 
from  the  boxes  in  which  tlicy  were  shipped 
in  interstate  commerce,  and  arc  held  upon 
the  shelves  of  the  importers  for  sale,  must 
bear  only  the  labels  reauired  by  the  state 
law,  to  the  exclusion  oi  those  affixed  eon- 
formablj  to  the  Federal  law. 

(April  7,  1913.) 

tion  of  the  Federal  law,  and  yet  there  may 
be  a  violation  of  the  state  law  in  not  dis- 

clewing  ingredients." 

In  Savage  t.  Jones,  supra,  the  court  said : 
"It  will  be  observed  that  in  its  enumera- 
tion of  the  acts  which  constitute  a  viola- 
tion of  the  statute.  Congress  has  not  in- 
eluded  the  failure  to  disclose  the  ingredients 
of  the  article,  save  in  spccifle  inatances, 
where,  for  example,  morphine,  opium,  co- 
caine, or  other  suostanecs  particularly  men- 
tioned, are  present.  It  is  provided  that  the 
article  'for  the  purposes  of  this  act'  shall 
be  deemed  to  be  misbranded  if  the  package 
or  label  bear  any  statement,  design,  or  de- 
vice regarding  it  or  the  ingredients  or  sub- 
stances it  contaiUB,  which  shall  be  false  or 
misleading  (S  8).  But  this  does  not  cover 
the  entire  ground.  It  is  one  thing  to  make 
a  false  or  misleading  statement  regarding 
the  article  or  its  ingredients,  and  it  may  be 
quite  another  to  give  no  information  as  to 
what  the  ingredients  are.  As  is  well  known, 
products  may  be  sold,  and  in  case  of  so- 
called  proprietary  articles  frequently  are 
sold,  under  trade  names  which  do  not  re- 
veal the  ingredients  of  the  composition,  and 
the  proprietors  refrain  from  revealing  them. 
Moreover,  in  defining  what  shall  be  adul- 
teration or  misbranding  for  the  purposes 
of  the  Federal  act,  it  is  provided  that  mix- 
tures or  compounds  known  as  articles  of 
food  under  thoir  own  distinctive  names,  not 
taking  or  imitating  the  distinctive  name  of 
another  article,  which  do  not  contain  'any 
added  poisonous  or  deleterious  ingredients* 
shall  not  be  deemed  to  be  adulterated  or 
misbranded  if  the  name  be  accompanied  on 
the  same  label  or  brand  with  a  statement  of 
the  place  of  manufacture  (g  8). 

"Congress  has  thus  limited  the  scope  of  its 
prohibitions.  It  has  not  included  that  at 
41  L.R^(N.S.) 


ERROR  to  the  Supreme  Court  of  Wis- 
consin to  review  judgments  affirming 
judgments  ot  the  Circuit  Court  f<»-  Dane 
Coiuty  convicting  defendants  of  violating 
the  pure  food  law  in  cases  removed  to  that 
court  after  ccmvicUon  in  the  mnnlciptl 
court.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  O.  FalHdilld,  for  plaintiffs  in 
error; 

Assuming  a  conflict  betmen  the  stats 
statute  and  the  food  and  drags  act,  the 
state  statute,  if  inoperative  and  void  as 
to  interstate  etmimerce,  must  be  beld  void 
as  to  intrastate  commerce  also,  and  there- 
fore wholly  inoperative  and  -void  as  to  both 
the  defendants,  whether  their  acts  com* 
plained  of  constituted  interstate  or  intrs^ 
state  traffic. 

United  States  V.  Ju  Toy,  108  U.  S.  253, 
262,  263,  49  L.  ed.  1040,  1043.  1044,  S5 
Sup.  Ct.  Rep.  644;  Emplt^ers*  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  SOT 
U.  S.  463,  407.  498.  609,  52  L.  ed.  297.  303, 
309,  313,  28  Sup.  Ct.  Rep.  141 ;  Illinois  C. 
R.  Co.  V.  McKendree,  203  U.  8.  514,  529, 

which  the  Indiana  statute  aims.  Can  it  br 
said  that  Congress,  nevertheless,  has  denied 
to  the  state,  with  respect  to  the  feeding 
stuffs  coming  from  another  state  and  sold  ia 
the  original  packages,  the  power  the  state 
otherwise  would  have  to  prevent  impositioa 
upon  the  public  by  making  a  reasonable  and 
nondiacriminatory  provision  for  the  diado* 
sure  of  ingredients,  and  for  inspection  aid 
analysis!  If  there  be  such  denial  it  is  not 
to  be  found  in  any  express  declaration  to 
that  effect.  Undoubtedly  Congress,  by 
virtue  of  its  paramount  authority  over 
interstate  commerce,  might  have  said  that 
such  goods  sliould  be  free  from  the  incident- 
al ef^t  of  a  state  law  enacted  for  these 
purposes.  But  it  did  not  so  declare.  There 
IS  a  proviso  in  tbe  section  defining  mis- 
branding for  the  purposes  of  the  act,  that 
'nothing  in  this  act  shall  be  construed'  as 
requiring  manufacturers  of  proprietary 
foods  which  contain  no  unwholesome  add^ 
ingredients  to  disclose  their  trade  formulas 
'except  in  so  far  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding'  (S  8).  Wa 
have  already  noted  the  limitations  of  the 
provisions  referred  to.  And  it  is  clear  that 
this  proviso  merely  relates  to  the  interpre- 
tation of  the  requirements  of  the  act,  and 
does  not  enlarge  its  purview  or  establidi  a 
rule  as  to  matters  which  lie  outside  its  pro> 
hibitiouB." 

It  was  also  held  in  the  Wright  Case, 
supra,  whov  there  was  a  certain  payment 
required  in  lieu  of  an  inspection  charge,  that 
if  it  was  claimed  that  this  payment  dis- 
criminated against  one  doin^  a  small  busi- 
ness, the  dealer  who  complained  must  show 
that  he  was  thereby  injured,  it  being  alleged 
in  the  case  in  effect  that  the  person  in  ques* 
tion  was  a  large  dealer. 
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530,  51  L.  ed.  298,  304,  305,  27  Sup.  Ct. 
Rep.  153;  El  Paso  &  N.  E.  R.  Co.  v.  Gutier- 
rez, 215  U.  a.  87,  98,  54  L.  ed.  106,  111, 
30  Sup.  Ct.  Rep.  21;  International  Text 
Book  Co.  V.  Pigg,  217  U.  S.  91.  112,  113, 
54  L.  ed.  078,  687,  088,  27  L.R.A.(N.S.) 
498,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Trade-Mark  Cases,  100  U.  S.  82,  26 
L.  ed.  650;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  640,  46  L.  ed.  679,  22  Sup. 
Ct.  Hep.  431;  State  v.  Chicago,  M.  &.  St.  P. 
R.  Co.  136  Wis.  417,  19  L.R.A.(N.S.)  326, 
117  N.  W.  686;  Qilbert-Amold  Land  Co.  v. 
Superior,  91  Wis.  357,  64  N.  W.  999;  Hu- 
ber  V.  Martin,  127  Wis.  445,  3  L.R.A. 
(N.S.)  663,  115  Am.  St.  Rep.  1023,  105 
N.  W.  1031,  1135,  7  Ann.  Caa.  400. 

In  the  absence  of  congressional  legi<ila> 
tloD,  the  right  to  import  a  lawful  article 
of  commerce  from  one  state  to  another  con- 
tinues until  a  sale  (by  the  importer)  in 
the  original  unbroken  package  in  which 
the  article  is  introduced  into  the  state. 

SchoJlenberger  t.  Pennsylvania,  171  U. 
S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757; 


Greek-American  Sponge  Co.  t.  Richardson 
Drug  Co.  124  Wis.  476,  109  Am.  St.  Rep. 
961,  102  N.  W.  88S;  Bowman  T.  Chicago  & 
N.  W.  R.  Co.  126  U.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Bep.  823,  8  Sup.  Ct.  Rep. 
689,  1062;  Leisy  v.  Hardin,  136  U.  S.  100, 
126,  34  L.  ed.  128,  138,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Lottery  Case 
(Champion  t.  Ames)  188  U.  S.  321,  361, 
47  L.  ed.  402,  603,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  561;  American  Steel  &. 
Wire  Co.  Speed,  392  U.  S.  500,  522,  48 
L.  ed.  638,  647,  24  Sup.  Ct.  Rep.  365; 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133, 
142,  49  L.  ed.^417,  421,  25  Sup.  Ct.  Rep. 
182;  Heyman  v.  Southern  R.  Co.  203  U.  S. 
270,  51  L.  ed.  178,  27  Sup.  Ct.  Rep.  104, 
7  Ann.  Cas.  1130;  Savage  t.  Jones,  225 
U.  S.  601,  56  Lu  ed.  1182,  32  Sup.  Ct.  Rep. 
715. 

The  branding  which  accords  with  the 
standards  of  the  food  and  drugs  act  at  the 
time  of  its  introduction  into  interstate 
commerce  continues  a  legal  branding  until 
after  sale  by  the  importer  in  the  original 


• — immature  fruit. 

In  Siigh  V,  Kirkwood,  —  Fla.  — ,  61  So. 
185,  it  was  held  that  the  United  States  act 
did  not  invalidate  the  Florida  statute  which 
made  it  unlawful  to  sell,  deliver,  etc,  any 
citnu  fmits  which  were  immature  or  other- 
vise  unfit  for  consumption,  or  for  anyone  to 
receive  such  fruits  under  contract,  etc.  The 
court  said  as  to  the  United  States  pure  food 
act:  "By  the  6th  subdivision  of  §  7  of  the 
last-named  act,  the  prohibitions  against 
vegetable  eubstances,-  which,  as  we  inter- 
pret it,  would  include  citrus  fruit,  is  that  if 
it  is  whole  or  in  part  filthy,  decomposed,  or 
putrid,  then  it  is  debarred  as  a  subject  of 
commerce.  Green  or  immatifre  fruit  may  be 
as  deleterious  to  health  as  the  same  fruit  in 
an  overripe  or  decomposed  state.  The  act 
of  Congress  debars  the  latter,  but  savs 
nothing  as  to  the  former,  thus  leaving  the 
field  of  deleterious  immaturity  of  fruit  open 
to  be  dealt  with  by  the  states." 

Effect  of  violation  of  act  on  status  of  in- 
toxicating liquors. 

It  has  been  held  that  intoxicating  liquors 
adulterated  or  misbranded,  under  the  act, 
may  be  seized  by  a  state  while  they  are  in 
the  hands  of  an  interstate  carrier.  State  v. 
Intoxicating  Liquors,.  104  Me.  502,  71  Atl. 
758;  State  v.  Intoxicating  Liquors,  106  Me. 
135,  76  Atl.  286. 

The  theory  of  these  cases  is  that  by  the 
pure  food  law  Congress  has  in  effect  enacted 
that  adulterated  or  misbranded  liquors  shall 
not  be  lawful  articles  of  commerce  between 
the  states  or  with  foreign  nations;  that  as 
to  such  liquors,  the  statute  removes  the 
Federal  barrier  to  the  operation  of  the 

Solicc  power  of  the  state,  and  having  been 
rought  into  the  state  in  violation  of  the  act 
of  Congress,  they  become  subject  to  the 
47  L.R.A.(NJ8.) 


laws  of  the  state  the  moment  they  come 
within  its  limits.  -  The  court  sold  (104  Ife. 
505) :  "The  claimant  urges  that  only  the 
United  States  can  enforce  the  act  of  Con- 
gress; that  the  act  does  not  confer  upon 
the  states  the  power  to  seize  and  confiscate 
such  liquors.  This  process  is  not  to  enforce 
the  act  of  Congress,  but  only,  to  enforce  the 
laws  of  the  state.  The  proceeding  is  not 
under  the  act  of  Congress,  but  under  the 
statutes  of  the  state.  Granting  that  the  act 
of  Congress  does  not  confer  any  new  power 
upon  the  state,  it  removes  the  Federal  bar- 
riers to  the  exercise  of  the  powers  conferred 
upon  the  state  by  its  own  people." 

The  question  of  the  "packageB.** 

While  it  is  not  intended  to  enter  into  the 
question  of  the  meaning  of  "original"  or 

"unbroken  packages,"  the  reader  will  see 
that  in  MoDebmott  v.  Wisconsin'  it  is  held 
that  the  United  States  statute  applies  so 
long  as  the  imported  articles  remain  unsold 
in  the  hands  of  the  importer,  whether  the 
original  packages  have  been  broken  or  not. 

It  was  held  in  Re  Agnew.  89  Neb.  306,  36 
LJIA.(N.S.)  83«,  131  N.  W.  817,  Ann.  Caa. 
1912  C,  676,  that  where  bundles  of  crackers 
had  been  imported  into  a  state  from  an- 
other state  and  after  reaching  the  state 
they  were  sold  in  smaller  packages,  that 
they  became  subject  to  the  laws  of  the 
state,  the  United  States  act  of  1906  not  ex- 
tending to  such  a  situation. 

And  in  St.  Louis  v.  Wortman,  213  Mo. 
131,  112  S.  W.  620,  the  court  sUted  that  the 
transaction  was  changed  from  interstate 
commerce  to  intrastate  commerce.  If  the 
original  packages  of  interstate  shipments  of 
dairy  products  were  broken,  and  sales  made 
in  different  packages  within  the  state. 
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package, — the  article  being  retained  by  the 
importer  in  such  package. 

Heyman  v.  Southern  R.  Co.  203  U.  S. 
270,  276,  61  L.  ed.  178,  180,  27  Sup.  Ct. 
Rep.  104,  7  Ann.  Cas.  1130;  Adams  Exp.  Co. 
V.  Kentucky,  206  V.  8.  129,  137,  61  L.  ed. 
987,  992,  27  Sup.  Ct.  Rep.  606. 

An  article  declared  by  Congn'css  to  be 
a  lawful  subject  of  interstate  commerce 
cannot  be  declared  otherwise,  by  state 
courts  or  legislatures,  whatever  the  char- 
acter of  the  article  may  be. 

Leisy  v.  Hardin,  135  U.  S.  110,  125,  34 
L.  ed.  132,  138,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct.  Rep.  681;  Lottery  Case  (Cham- 
pion V.  Ames)  188  U.  S.  361,  47  L.  ed.  603, 
23  Sup.  Ct  Rep.  321,  18  Am.  Crim.  Rep. 
561. 

The  entire  statute  is  void.  Because  of 
tins  fact  there  is  no  law  which  can  be 
enforced  in  any  of  its  parts,  llie  situation 
is  as  though  no  statute  had  ever  been 
passed.  It  has  no  validity  for  any  purpose, 
or  to  any  extent,  or  as  to  any  person. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  497,  498,  509, 
52  L.  ed.  308,  309,  314,  28  Sup.  Ct.  Rep. 
141;  Illinois  C.  R.  Co.  v.  McKendree,  203 
U.  S.  514,  617,  51  L.  ed.  298,  299,  27  Sup. 
Ct.  Rep.  153;  El  Paso  4  N.  E.  R.  Co.  v. 
Gutierrez,  216  U.  S.  87,  64  L.  ed.  106,  30 
Sup.  Ct.  Rep.  21;  Huntington  v.  Worthen, 
120  U.  S.  97,  101,  102,  30  L.  ed.  588-590, 
7  Sup.  Ct.  Rep.  469;  Norton  v.  Shelby 
County,  118  U.  S.  429,  442,  444,  30  L.  ed. 
178,  186,  187,  6  Sup.  Ct.  Rep.  1121;  Re 
Rahrer,  10  L.R.A.  444,  43  Fed.  556;  State 
w.  Redmon,  134  Wis.  101,  14  L.R.A.(N.S.) 
229,  126  Am.  St.  Rep.  1003,  114  N.  W.  137, 
15  Ann.  Cas.  408;  State  v.  Paige,  78  Vt. 
286,  62  Atl.  1017,  6  Ann.  Cas.  725;  Cooley, 
Const.  Lira.  7th  ed.  p.  259;  Hopkins  v. 
Clemson  Agri.  College,  221  U.  S.  636,  644, 
65  L.  ed.  890,  894,  35  L.R.A.(N.S.)  243, 
31  Sup.  Ct.  Rep.  654;  Savage  v.  Jone?,  225 
U.  S.  501,  56  L.  ed,  1182,  32  Sup.  Ct.  Rep. 
715. 

Congress  may  declare  thst  the  package 
of  food  put  up  by  the  manufacturer  or 
wholesaler  for  delivery  to  the  consumer — 
such  dealer  being  the  importer — shall,  for 
the  purpose  of  so  protecting  the  consumer, 
be  deemed  the  original  unbroken  package 
of  interstate  commerce,  which  is  made  the 
subject  of  its  regulations. 

Re  Spickler,  10  L.R.A.  446,  43  Fed.  657; 
Re  Rahrer,  140  U.  S.  545,  502,  35  L.  ed. 
572,  576,  n  Sup.  Ct.  Rep.  865;  Swift  & 
Co.  V.  United  States,  196  U.  S.  375,  400, 
49  L.  ed.  518,  526,  25  Sup.  Ct.  Rep.  276; 
United  States  v.  Green,  137  Fed.  189; 
Caldwell  v.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Rear- 
47  L.RJk.(N.S.) 


iok  T.  Pennsylvania,  203  U.  S.  507,  51  U 
ed.  295,  27  Sup.  Ct.  Rep.  159. 

The  facts  that  the  words,  "original  un- 
broken package,"  are  used  in  tlie  food  and 
drugs  act  ia  not  decisive  that  th^  an  to 
be  construed  to  mean  the  same  ma  Bimilar 
words  when  used  by  the  courts  in  laying 
down  the  orginal  package  rale.  The  food 
and  drugs  aet  itself  defines  the  meaning 
of  the  words,  and  resort  must  be  had  to 
that  act,  its  oistory,  and  its  evident  pur- 
pose, to  ascertain  their  true  meaning. 

McKee  v.  United  SUtes,  164  U.  8.  287, 
293,  41  L.  ed.  437,  439,  17  Sup.  Ct.  Rep. 
92;  Kentucky  Bd.  of  Pharmacy  t.  Caeaidy, 
115  Ky.  690,  74  S.  W.  732. 

There  is  no  doubt  of  the  power  of  the 
fitate,  in  the  absence  of  congressional  r^u- 
lation  covering  the  same  subject,  to  ex- 
clude from,  or  to  regulate  the  reception 
into  and  the  sale  in,  the  state,  of  food 
products  falsely  or  deceptively  branded. 

Plumley  v.  Massachusetts,  155  U.  8.  461, 
39  L.  ed.  223,  6  Inters.  Com.  Rep.  690,  16 
Sup.  Ct.  Rep.  154;  Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757;  Grossman  v.  Lurman,  192  U. 
S.  189,  199,  200,  48  L.  ed.  401,  405,  406, 
24  Sup.  Ct.  Rep.  234;  Savage  v.  Jones,  2u 
U.  o.  501,  56  L.  ed.  1182.  32  Sup.  Ct.  Rep. 
716. 

But  there  must  be  deception  or  mislead- 
ing of  the  public  by  such  branding  to  jus- 
tify the  exercise  of  the  public  power  in 
such  cases. 

People  V.  Hawkins,  167  d.  Y.  8,  42 
L.R.A.  490,  68  Am.  St.  Rep.  736,  51  N.  E. 
257;  State  ex  rel.  Zillmer  v.  Kreutzberg, 
114  Wis.  530,  58  L.R.A.  748,  91  Am.  St. 
Rep.  934,  90  N.  W.  1098;  Allegeyer  v. 
Louisiana,  166  U.  S.  678,  41  L.  ed.  832, 
17  Sup.  Ct.  Rep.  427;  State  v.  Redmon, 
134  Wis.  89,  14  L.R.A.(N.8.)  229,  126  Am. 
St.  Rep.  1003,  114  N.  W.  137,  15  Ann. 
Cas.  408;  Bonnett  v.  Vallier,  136  Wis.  193. 
17  L.R.A.(N.S.)  486,  128  Am.  St.  Rep. 
1061,  116  N.  W.  885;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  223,  236,  238,  49  L.  ed. 
169,  175,  176,  25  Sup.  Ct.  Rep.  18. 

The  mere  fact  that  the  public  is  led  by 
the  use  of  the  name  "com  syrup"  to  buy 
the  article,  when  it  would  not  buy  it  if 
labeled  to  contain  "glucose,"  does  not  give 
the  state  any  right  to  require  the  use  «< 
the  word  "glucose,"  instead  of  "oom 
syrup,"  but  quite  the  contrary. 

State  V.  Hanson,  1X8  Minn.  85,  40  L.R-&. 
(N.S.)  865,  136  N.  W.  414;  Forster  v. 
Scott,  136  N.  Y.  684,  18  L.R.A.  543,  32  N. 
E.  976;  DaviB  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  146  Fed.  412. 

Prescribing  such  an  obnoxious  branding 
is  unreasonable  and  prejudicial  to  sal^  mad 

therefore  invalid.  i  ^'^  'I 

Digitized  by  VjOOQ  IC 


1018. 


McDERMOTT  v.  STATE. 


989 


FreUDd,  Fol.  Power,  H  60,  61;  People 
T.  Hawkins,  167  N.  Y.  18,  42  L.R.A.  49U, 
68  Am.  St.  Rep.  736,  61  N.  £.  867;  Col- 
UnB  T.  New  Hampshire,  171  U.  S.  30,  43  L. 
ed.  60,  18  Sup.  Ct.  Rep.  768;  Crosaman  v. 
Lurman,  171  N.  Y.  329,  98  Am.  St.  Rep. 
699,  63  N.  E.  1097,  192  U.  S.  189,  195, 
190,  200,  48  L.  ed.  401,  403,  405,  406,  24 
Sup.  Ct.  Rep.  234;  SUte  v.  Hanson,  118 
Minn.  85,  40  L.R.A.(N.S.)  865,  136  N.  W. 
414. 

It  is  the  evident  intent  of  tlie  food  and 
drugs  act  that  a  label  such  as  that  act 
authorizes,  and  which  the  container  of  an 
article  of  food  bears  when  it  enters  inter- 
state commerce,  shall  remain  in  such  con- 
tainer until  it  ia  sold  by  the  importer  in 
such  container. 

United  States  v.  65  Caaka  Liquid  Ex- 
tracts, 170  Fed.  449;  United  States  v. 
Green,  137  Fed.  179. 

Congress  would  have  the  power,  if  neces- 
sary or  con%-enient  to  accomplish  the  benefi- 
cent purposes  of  the  food  and  drug  act, 
even  to  incidentally  regulate  intrastate 
commerce. 

United  States  v.  Colorado  &  N.  W.  R.  Co. 
15  L.R.A.(N.S.)  167,  85  C.  C.  A.  27,  157 
Fed.  330,  13  Ann.  Cas.  803;  Shepard  v. 
Northern  P.  R.  Co.  184  Fed.  795. 

Messrs.  John  M.  Olin,  L.  H.  Bancroft, 
Attorney  General,  Harry  L.  Butler,  Wll- 
llani  R.  Curkeet,  and  Burr  W.  Jones, 
for  the  State: 

An  article  ceases  to  be  the  subject  of 
interstate  commerce,  and  becomes  subject 
to  the  police  power  of  the  state  (at  least 
in  the  absence  of  congressional  action  oth- 
erwise indicatin;;) ,  when  the  original  pack- 
age in  which  it  is  usually  and  in  good 
faith  shipped,  has  been  received  and  broken 
by  the  importer,  or  when  he  had  made  the 
first  sale  thereof,  in  the  original  package 
so  received. 

Cook  V.  Marshall  County,  196  U.  S.  261, 
49  L.  ed.  471,  25  Sup.  Ct.  Rep.  233;  Austin 
V.  Tennessee,  179  U.  S.  343,  45  L.  ed.  224, 
21  Sup.  Ct.  Rep.  132;  May  y.  New  Orleans, 
178  U.  S.  496,  44  L.  ed.  1105,  20  Sup.  Ct. 
Rep.  976;  Greek- American  Sponge  Co.  v. 
Richardson  Drug  Co.  124  Wis.  469,  109 
Am.  St.  Rep.  961,  102  N.  W.  888. 

Congressional  regulation  does  not  ex- 
clude state  regulation  except  so  far  as  the 
former,  lawfully  exercised,  conf1i':ts  with 
the  latter. 

Reid  T.  Colorado,  187  U.  S.  137,  47 
L.  ed.  108,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  606;  Asbell  t.  Kansas,  209 
U.  B.  261,  62  L.  ed.  778,  28  Sup.  Ct. 
Rep.  485,  14  Ann.  Cas.  1101;  Crossman  v. 
Lurman,  192  U.  S.  189,  48  L.  ed.  401,  24 
Slip.  Ct.  Rep.  234;  State  t.  Chicago,  M. 
ft  St.  P.  R.  Co.  186  Wis.  416,  19  hJELA. 
47  L.R.A.(N.S.) 


(N.S.)  326,  117  N.  W.  686;  Chicago,  M. 
&.  St.  P.  R.  Co.  V,  Solan,  169  U.  S.  133,  42 
L.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Missouri, 
K.  A  T.  R.  Co.  V.  Haber,  169  U.  S.  613, 
024,  42  L.  ed.  878,  882,  18  Sup.  Ct.  Rep. 
488;  Gulf,  C.  &  S.  F,  R.  Co.  v.  Hefly,  158 
U.  S.  08,  104,  39  L.  ed.  910,  912,  15  Sup.  Ct. 
Rep.  802;  Western  U.  Tek-g.  Co.  v.  James, 
162  U.  S.  650,  654,  40  L.  ed.  1105,  1100, 
16  Sup.  Ct.  Rep.  934;  Patapsco  Guano  Co. 
V.  Board  of  Agriculture,  171  U.  S.  345, 

43  L.  ed.  191,  18  Sup.  Ct.  Eep.  862;  Peiin- 
aylvania  R.  to.  v.  liu.ifhes,  lUl  U.  S.  477, 
48  L.  ed.  iGS,  24  Sup.  i  t.  JU  n.  132;  Savage 
V.  Scovell,  171  Fed.  660;  Northern  P.  K. 
Co.  V.  Washington,  222  U.  S.  370,  379,  66 
L.  ed.  237,  240,  32  Sup.  Ct.  Rep.  160; 
Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  442, 
50  L.  ed.  257,  262,  32  Sup.  Ct.  Rep.  140; 
8avngc  v.  Jones,  225  U.  S.  601,  66  L.  od. 
1182,  32  Sup.  Ct.  Hep.  715. 

The  terms  "original,  unbroken  package" 
as  used  in  §§  2  and  10  of  the  act,  and 
"unbroken  package"  as  used  in  §  3  of  the 
act,  had,  prior  to  its  adoption,  been  judi- 
cially treated  as  synonymous. 

Low  V.  Austin,  13  Wall.  29,  20  L.  ed. 
517;  United  States  T.  Fox,  Deady,  670, 
Fed.  Cas.  No.  15,156. 

An  original  package,  within  the  meaning 
of  the  food  and  drugs  act,  is  the  unit,  com- 
plete in  itself,  delivered  by  the  shipper  to 
the  carrier,  addressed  to  the  consignee,  and 
received  by  him  in  the  identical  condition 
in  which  it  was  sent,  without  separation 
of  the  contents  in  any  manner, 

Thornton,  Food  &  Drugs,  p.  971. 

The  foregoing  was  the  judicially  accept- 
ed deftnition  of  "original  package,"  "orig- 
inal, unbroken  package,"  and  "unbroken 
package,"  at  the  time  of  the  adoption  of 
the  act. 

Brown  v.  Maryland,  12  Wheat.  419,  6  V. 
ed.  678;  Low  v.  Austin,  supra;  Cook  v. 
Pennsylvania,  97  U.  S.  506,  24  L.  ed. 
1015;"Lei8y  v.  Hardin,  135  U.  S.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct.  Rep.  681;  Vance  v.  W.  A.  Van- 
dercook  Co.  170  U.  S.  438,  42  L.  ed.  1100, 
18  Sup.  Ct.  Rep.  674;  Austin  v.  Tennessee, 
179  U.  S.  343,  45  L.  ed.  224,  21  Sup.  Ct. 
Rep.  132;  Guckenheimer  v.  Sellers,  81  Fed. 
997;  May  v.  New  Orleans,  178  U.  S.  496, 

44  L.  ed.  1165,  20  Sup.  Ct.  Rep.  976;  Re 
Harmon,  43  Fed.  372;  Cook  v.  Marshall 
County,  196  U.  S.  261,  49  L.  ed.  471,  25 
Sup.  Ct.  Rep.  233;  Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  4»,  18  Sup. 
Ct.  Rep.  759;  State  ex  rel.  Gelpi  t.  Board 
of  Assessors.  40  La.  Ann.  145,  49  Am.  St. 
Rep.  318,  16  So.  10;  Com.  use  of  Phila- 
delphia County  V.  Schollenberger,  156  Pa. 
201,  22  L.R.A.  155,  36  Am.  St.  Rep.  32,  4 
Inters.  Com.  Rep.  488,  N  Atl.  30;  Thorn- 
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tan.  Food  &  Drugs,  1812,  pp.  143.  15(V-177i 
United  States  fox,  Deady,  670,  Fed.  Cu. 
No.  16,155. 

The  object  of  the  law  is  to  kerp  adul- 
terated articles  out  of  the  channels  of  in- 
terstate commerce,  or  if  they  enter  such 
commerce,  to  condemn  them  while  being 
transported  or  wben  they  have  reached 
their  destination,  provided  they  remain 
unloaded,  unsold,  trr  in  unbroken,  original 
packages. 

Hipolite  Egg  Co.  v.  United  States,  220 
U.  S.  45,  66  h.  ed.  364,  31  Sup.  Ct.  Rep. 
364;  Sav^e  v.  Jones,  225  U.  S.  601,  56 
L.  ed.  1182,  32  Sup.  Ct.  Rep.  715. 

The  Federal  act  in  question  is  not  to  be 
construed  as  displacing  state  authority  to 
regulate  the  adulteration  or  branding  of 
foods  which  have  been  shipped  from  with- 
out the  state,  and  thereby  become  subject 
to  the  Federal  law,  but  which  have  been 
removed  from  the  original  package  of  ship- 
ment. 

Armour  dt  Co.  v.  State  Dairy  ft  Food 
Comr.  (Armour  &  Co.  t.  Bird)  169  Mich. 
1,  25  L.R.A.(N.S.)  616,  123  N.  W.  680; 
Savage  t.  Scovell,  171  Fed.  666. 

The  r^;ulation  of  the  internal  affairs  of 
a  state  by  Congress  is  as  unconstitutional 
as  is  the  direct  attempt  by  a  state  to  re- 
late interstate  commerce. 

Illinois  C.  R.  Co.  t.  McKendree,  208  U. 
8.  614,  61  L.  ed.  208,  27  Sup.  Ct.  Rep. 
163;  Geer  v.  Connecticut,  161  U.  S.  61B, 
5S1,  40  L.  ed.  783,  707,  IS  Sup.  Ct.  Rep. 
600;  Covington  k  C.  Bridge  Oo.  v.  Ken- 
tucky, 164  U.  S.  204,  210,  38  L.  ed.  062, 
866,  4  Inters.  Com.  Rep.  640,  14  Sup.  Ct. 
Rep.  1087;  Sands  v.  Manistee  River  Im- 
proT.  Co.  123  U.  8.  288,  286,  31  L.  ed. 
149,  151,  8  Sup.  Ct.  Rep.  113;  The  Daniel 
Ball,  10  Wall.  fiS7,  564.  10  L.  ed.  098, 
1001;  United  States  v.  De  Witt,  9  Wall. 
41,  10  L.  ed.  693;  Oibbons  v.  Ogdfm,  0 
Wheat.  1,  186,  6  L.  ed.  23,  67;  License 
Cases,  S  How.  504.  574,  12  L.  ed.  256,  287; 
Keller  v.  United  States.  213  U.  8.  139.  63 
L.  ed.  737,  29  Sup.  Ct.  Rep.  470,  16  Ann. 
Cas.  1066;  Employers'  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S. 
463,  602,  52  L.  ed.  297,  310,  28  Sup.  Ct. 
Rep.  141;  Re  Agncw,  80  Neb.  306,  35 
L.R.A.{N.8.)  836,  131  N.  W.  819,  Ann. 
Cas.  1012  C,  676. 

The  state  laws  assume  jurisdiction  over 
tiie  article  only  after  the  United  States 
law  has  ceased  to  operate.  Beyond  this 
point  it  is  no  concern  of  the  United  States 
what  the  individual  states  may  do  in  the 
•naetment  of  laws  for  the  regulation  of  the 
sale,  within  their  borders,  ci  food  products. 

Armour  &  Co.  v.  State  Dairy  k  Food 
Comr.  (Armour  &  Co.  v.  Bird)  150  Mich. 
1,  26  LJLA.(N3.)  616,  123  N.  W.  680. 
47  L.RJ1,(N.S.) 


The  act  in  question  falls  clearly  within 
the  police  power  of  the  state,  and  as  such 
should  be  sustained.  It  is  only  when  the 
bounds  of  reason  have  been  so  clearly  ex- 
ceeded as  to  violate  some  constitutional 
prohibiticoi,  express  or  implied,  that  the 
court  has  any  power  to  interfere  with  the 
exercise  of  this  legislative  power. 

State  V.  Bedmon,  134  Wis.  89,  14  LJUA. 
(N.S.)  227,  126  Am.  St.  Rep.  1003,  114 
X.  W.  137,  15  Ann.  Cas.  408. 

Mr.  Justice  Day  delivered  the  opinion  of 
tlie  court: 

The  plaintiffs  in  error,  George  McDer- 
mott  and  X.  H.  Grady,  were  severally  con- 
victed in  the  circuit  court  of  Dane  county, 
in  the  state  of  Wisconsin,  upon  complaints 
made  against  them  by  an  assistant  dairr 
and  food  commissioner  of  that  state,  tta 
the  violation  of  a  statute  of  Wisconsis 
relating  to  the  sale  of  certain  articles  and 
for  the  protection  of  the  public  bealtlL 
The  convictions  were  affirmed  by  the  deci- 
sion of  the  supreme  court  of  Wiaccmsin. 
143  Wis.  18,  126  N.  W.  888.  81  Ann.  Cas. 
1315. 

'I'he  complaint  against  McDermott 
charged  that  on  March  2,  1908,  at  Oregon, 
In  Dane  county,  he  "did  unlawfuUy  hare 
in  his  possession  with  intent  to  sell,  and 
did  offer  and  expose  for  sale  and  did  sell, 
a  certain  article,  product,  rampound,  and 
mixture  composed  of  more  than  75  pn 
cent  glucose  and  less  tiian  25  per  cent  of 
cane  syrup,  said  cane  syrup  b^ng  then 
and  there  mixed  with  said  glncos^  and 
that  the  can  containing  said  cunponnd  and 
mixture  was  then  and  there  unlawfully 
branded  and  labeled  ^Karo  Com  Synip,' 
and  was  then  and  there  further  unlawful- 
ly branded  and  labeled,  '10  per  cent  Cane 
Syrup,  80  per  eent  Com  Syrup,'  contrary 
to  this  statute  in  such  case  made  and  pro- 
vided." As  to  Ora^,  the  complaint  was 
similar  to  that  against  McDermott,  except 
that  the  label  designated  the  mixtnra  as 
"Karo  Com  Symp  with  Cane  Flavor,"  and 
added  "Com  Cymp,  85  per  cent.**  Tlie 
statute  of  Wisconsin  for  the  violation  of 
which  plaintiffs  In  error  were  convicted  is 
found  in  Laws  Wise<atsin  for  1007,  at 
-page  646,  being  chapter  667,  and  the  pw 
tinent  parts  of  it  are  as  follows; 

"Section  1.  ...  No  person,  .  .  . 
by  himself  ...  or  agent  .  .  .  shall 
sell,  offer,  or  expose  for  sale,  or  have  ia 
his  possession  with  intent  to  sell,  any 
syrup,  maple  syrup,  sugar-cane  syrup,  su- 
gar syrup,  refiners'  symp,  sorghum  syrup 
or  molasses,  mixed  with  glucose,  unless 
the  burel.  cask,  keg,  can,  pail,  or  other 
original  container,  containing  the  saa^  ha 
distinctly  touded  or  labe^jd  so  aa  to  pUn- 
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ly  show  the  tnu  name  of  each  and  all  of  \ 
the  ingredienta  eompoaing  such  mixture,  as 
follows: 

"Third.  In  case  such  mixture  shall  con- 
tain glucose  in  a  proportion'  exceeding  75 
per  cent  by  weight,  it  shall  be  labeled  and 
sold  as  'Glucose  flavored  with  Maple  Syr- 
up,' 'Glucose  flavored  with  Sugar-cane 
Syrup/  .  .  .  'Glucose  flavored  with  Re- 
finera'  Syrup/  ...  as  the  case  may  be. 
The  labels  .  .  .  shall  bear  the  name 
and  address  of  the  manufacturer  or  dealer. 

.  .  In  all  mixtures  in  which  glucose 
is  iised  in  the  proportion  of  more  than  76 
pe-  cent  by  weight,  the  name  of  the 
syrup  or  molasses  which  is  mixed  with  the 
glucose  for  flavoring  purposes,  and  the 
words  showing  that  said  syrup  or  molasses 
is  used  as  a  flavoring,  as  provided  in  this 
section,  shall  be  printed  on  the  label  of 
each  container  of  such  mixture. 
The  mixture  or  syrups  designated  in  this 
section  shall  ha%'e  no  other  designation  or 
brand  than  herein  required  that  represents 
or  is  the  name  of  any  article  which  con- 
tains a  saccharin  substance;  .  .  .  nor 
shall  any  of  the  aforesaid  glucose,  syrups, 
molasses,  or  mixtures  contain  any  sub- 
stance injurious  to  health,  nor  any  other 
article  or  substance  otherwise  prohibited 
by  law  in  articles  of  food." 

The  facts  are  that  the  plaintilTs  in  error 
were  retail  merchants  in  Oregon,  Dane 
county,  Wisconsin;  that  Iiefore  the  fliing  of 
the  complaints  against  them  each  had 
bought  for  himself  for  resale  as  such  mer- 
chant from  wholesale  grocers  in  Chicago, 
and  had  received  by  rail  from  that  city,  12 
half-gallon  tin  cans  or  pails  of  the  articles 
designated  in  the  complaints,  each  ship- 
ment being  made  in  wooden  boxes  contain- 
ing the  cans,  and  that  when  the  goods  were 
received  at  their  stores  the  reapretive  plain- 
tiiTs  in  error  took  the  cans  from  the  boxes, 
placed  them  on  the  shelves  for  sale  at  re- 
tail, and  destroyed  the  boxes  in  wliich  the 
goods  were  shipped  to  them,  as  was  cus- 
tomary in  such  cases.  From  their  nature, 
the  articles  thus  canned  and  ofl'ered  to  he 
sold,  instead  of  being  labeletl  as  they  were, 
if  labeled  in  accordance  with  the  state  law, 
should  have  been  branded  witii  the  words 
"Glucose  flavored  with  Refiners'  Syrup," 
and,  as  the  statute  provides  tnat  the  mix- 
tures or  syrups  ofl'ered  for  sale  shall  have 
upon  them  no  designation  or  brand  which 
represents  or  contains  the  name  of  a  sac- 
cnarin  substance  other  than  that  required 
by  the  state  law,  the  lahels  upon  the  cans 
must  be  removed  if  the  state  authority  is 
recognized. 

PlaintiFTs  in  error  contend  that  the  cans 
were  labeled  in  accordance  with  the  food 
47  L.R^.(N.S.) 


and  drugs  act  passed  by  Congress,  June  30, 
1906  (34  Stat,  at  L.  768,  chap.  3015.  U.  S. 
Comp.  SUt.  Supp.  1911,  p.  1354),  and  that 
that  fact  is  evidenced  by  the  decision  of  the 
Secretaries  of  the  Treasury,  Agriculture, 
and  Commerce  and  Labor,  made  under  the 
claimed  authority  of  that  act,  which  it  as 
follows: 

Washington,  D.  C.  February  13,  1908. 
We  have  each  given  careful  considera- 
tion to  the  labeling,  under  the  pure  food 
law,  of  the  thick,  viscous  syrup  obtained 
by  the  incomplete  hydrolysis  of  the  starch 
of  corn,  and  composed  essentially  of  dex- 
trose, maltose,  and  dextrim.  In  our  opin- 
ion it  is  lawful  to  label  this  syrup  as  corn 
syrup,  and  if  to  the  corn  syrup  there  Is 
added  a  small  percentage  of  refiner's  syrup, 
a  product  of  cane,  the  mixture  in  our 
judgment  is  not  misbranded  if  labeled 
"corn  syrup  with  cane  flavor." 

George  B,  Cortelyou, 
Secretary  of  the  Treasury. 

James  Wilson, 
Secretary  of  Agriculture. 
Oscar  H.  Strauss, 
Secretary  of  Commerce  and  Labor. 

And  it  is  insisted  that  the  Federal  food 
and  drugs  act,  passed  under  the  authority 
of  the  Constitution,  has  taken  possession 
of  this  fleld  or  regulation,  and  that  the 
state  act  is  a  wrongful  interference  with 
the  exclusive  power  of  Congress  over  inter- 
state commerce,  in  which,  it  appears,  the 
goods  in  question  were  shipped.  The  case 
presents,  among  other  questions,  the  con- 
stitutional question  whether  the  state  act, 
in  permitting  the  sale  of  this  article  only 
when  labeled  according  to  the  state  law, 
is  open  to  the  objection  just  indicated. 

That  Congress  has  ample  power  in  this 
connection  is  no  longer  open  to  question. 
That  body  has  the  right  not  only  to  pass 
laws  which  shall  regulate  legitimate  com- 
merce among  the  states  and  with  foreign 
nations,  but  has  full  power  to  keep  toe 
channels  of  such  commerce  free  from  the 
transportation  of  illicit  or  harmful  articles, 
to  make  such  as  are  injurious  to  the  public 
health  outlaws  of  such  commerce,  and  to 
bar  them  from  the  facilities  and  privileges 
thereof.  Congress  may  itself  determine  the 
means  appropriate  to  this  purpose,  and  so 
long  as  they  do  no  violence  to  other  provi- 
sions of  the  Constitution,  it  is  itself  the 
judge  of  the  means  to  be  employed  in  exer- 
cising the  powers  conferred  upon  it  in  this 
respect.  M'CuUoch  v.  Maryland,  4  Wheat. 
31(1,  421,  4  L.  ed.  579,  805;  Lottery  Case 
(Champion  v.  Ames)  18S  U.  8.  321,  355, 
47  L.  ed.  492,  500,  23  Sup.  Ct.  Rep.  321, 
18  Am.  Crim.  Rep.  561;  Hipolite  Egg  Co. 
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T.  United  SUtee,  220  U.  S.  4fi,  56  L.  ed. 
304,  31  Sup.  Ct.  -Rep.  364;  Hoke  v.  United 
States,  227  U.  S.  308,  57  L.  ed.  623,  43 
L.R.A.{N.S.)  906,  33  Sup.  Ct.  Rep.  281. 

The  food  and  drugs  act  was  passed 
Congrebs,  under  its  authority  to  exclude 
from  interstate  commerce  impure  and  adul- 
terated food  and  drugs,  and  to  prevent  the 
facilities  of  such  commerce  being  used  to 
enable  such  articles  to  be  transported 
throughout  the  country  from  their  place  of 
manufacture  to  the  people  who  consume 
and  use  tliem,  and  it  is  in  the  light  of 
the  purpose  and  of  the  power  exerted  in 
its  passage  by  Congress,  that  this  act  must 
be  considered  and  construed.  Hipolite 
Egg  Co.  T.  United  States,  supra. 

Section  2  of  the  act  provides  that  "the 
introduction  into  any  state  or  territory  or 
the  District  of  Columbia  from  any  other 
state  or  territory  or  the  District  of  Colum- 
bia ...  of  any  article  of  food  or  drugs 
which  is  adulterated  or  misbranded,  with- 
in the  meaning  of  this  act,  is  hereby  pro- 
hibited; and  any  person  who  shall  ship  or 
deliver  for  shipment  from  any  state  or  ter- 
ritory or  the  District  of  Columbia  to  any 
other  state  or  territory  or  the  District  of 
Columbia  .  .  .  any  such  articles  so 
adulterated  or  misbranded  within  the  mean- 
ing of  this  act,  .  .  .  shall  be  guilty  of 
a  misdemeanor,  and  for  such  offense  be 
fined,"  etc.  The  article  of  food  or  drugs, 
the  shipment  or  delivery  for  shipment  in 
interstate  commerce  of  which  is  prohibited 
and  punished,  is  such  as  is  adulterated  or 
misbranded  tcithin  the  meaning  of  the  act. 
What  it  is  to  adulterate  or  raisbrand  food 
or  drugs  within  the  meaning  of  the  act  re- 
quires a  consideration  of  its  other  provi- 
sions, wherein  such  adulteration  or  mis- 
branding is  defined. 

According  to  the  terms  of  3  7  drugs  are 
"adulterated"  where,  if  they  are  sold  under 
a  name  recognized  in  the  United  States 
Pharmacoposia,  and  differ  from  the  stand- 
ard of  strength  therein  laid  down,  the 
standard  of  strength,  etc.,  is  not  plainly 
stated  upon  the  bottle,  box,  or  other  con- 
tainer; and  food  is  "adulterated"  where  it 
contains  an  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  it 
injurious ;  except  that,  where  directions 
are  printed  on  the  covering  or  the  package 
for  the  necessary  removal  of  such  preserva- 
tive, the"  provisions  of  the  act  shall  apply 
only  when  the  food  is  ready  for  consump- 
tion. Turning  to  §  8,  we  find  that  the 
term  "misbrnndej,"  as  used  in  the  statute, 
shall  apply  to  all  druga  or  articles  of  food, 
the  package  or  label  of  which  shall  bear 
any  statement,  design,  or  device  regarding 
such  article,  or  the  ingredients  or  sub- 
stances  contained  therein,  vhicb  la  fain 
47  L.R.A.(N.S.) 


or  misleading  in  any  particular,  and  ta 
any  food  or  drug  product  which  ia  falsely 
branded  as  to  the  state,  etc.,  in  which  it 
was  manufactured;   and  in   the  case  of 
drugs  it  is  provided  that,  if  the  cootenU 
of  the  package  as  originally  put  up  shall 
have  been  removed  in  whole  or  in  part, 
and  other  contents  placed  in  such  package, 
or,  if  the  package  fail  to  bear  a  statement 
on  the  label  as  required,  the  drugs  shall 
be  deemed  misbranded;  and  as  to  food,  if  it 
shall  be  labeled  or  branded  so  as  to  deceivf 
or  mislead  a  purchaser,  or  purport  to  be 
a  foreign  product  when  not  so,  or,  if  the 
contents  of  the  package  as  originally-  put 
up  shall  have  been  removed  in  whole  or 
in  part  and  other  contents  placed  ia  such 
package;  or,  if  the  package  fail  to  bear 
a  statement  on  the  label  as  required,  or,  if 
in  package  form  and  the  contents  are  stat- 
ed in  terms  of  weight  or  measure,  and  they 
are  not  plainly  and  correctly  stated  on  the 
outside  of  the  package;  or,  if  the  packa^ 
containing  it  or  its  label  contain  any  de- 
sign or  device  regarding  the  ingredients  or 
the  substances  contained  therein  which  are 
false  or  misleading  in  character, — the  foo<l 
shall  be  deemed  misbranded.  That  the  word 
"package,"  or  its  equivalent  expression,  ai 
used  by  Congress  in  §§  7  and  8  in  detining 
what    shall    constitute   adulteration  an^ 
what  shall  constitute  misbranding  within 
the  meaning  of  the  act,  clearly  refers  to 
the  immediate  container  of  the  article  which 
is  intended  for  consumption  by  the  public, 
there  can  be  no  question.    And  it  is  suffi- 
cient, for  the  decision  of  these  cfL-ses,  that 
we  consider  the  extent  of  the  word  "pack- 
age" as  thus  used  only,  and  -we  therefore 
have  no  occasion,  and  do  not  attempt,  to 
decide  what  Congress  included  in  the  terms 
"original  unbroken  package,"  as  used  in 
the  2d  and  10th  sections,  and  "unbroken 
package"  in  the  3d  section.    Within  the 
limitations  of  its  right  to  regulate  inter- 
state  commerce.   Congress   manifestly  is 
aiming  at  the  contents  of  the  package  as 
it  shall  reach  the  consumer,  for  whose  pro- 
tection the  act  was  primarily  parsed,  and 
it  is  the  branding  upon  the  package  which 
contains  the  article  intended  for  consump- 
tion itself  which  is  the  subject-matter  of 
regulation.    Limiting  the  requirements  of 
the  act  as  to  adulteration  and  misbranding 
simply  to  the  outside  wrapping  or  box 
containing  the  packages  intended  to  be  pur- 
chased by  the  consumer,  bo  that  the  im* 
porter,  by  removing  and  destroying  such 
covering,  could  prevent  the  operation  of  the 
law  on  the  imported  article  yet  onsold, 
would  render  the  act  nugatory  and  its  pr»- 
visions  wholly  inadequate  to  accomplish 
the  purposes  for  which  it  was  passed. 
The  object  of  the  statute  ia  to  premt 
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the  misuse  of  the  facilities  of  interstate 
commerce  in  conveying  to,  and  placing  be- 
fore tlie  consumer  miabranded  and  adulter- 
ated articles  of  medicine  or  food,  and  in 
order  that  its  protection  may  be  afforded 
to  those  who  are  intended  to  receive  its 
benefits,  the  brands  regulated  must  he  up- 
on the  packages  intended  to  reach  the  pur- 
chaser. This  is  the  only  practical  or  sen- 
sible construction  of  the  act,  and,  for  the 
reasons  we  have  stated,  we  think  the  re- 
quirements of  the  act  as  so  construed  clear- 
ly within  the  powers  of  Congress  over  the 
facilities  of  interstate  commerce,  and  such 
has  been  the  construction  generally  placed 
upon  the  act  by  the  Federal  courts.  Ee 
Wilson,  168  Fed.  666;  Nave-McCord  Mer- 
cantile Co.  V.  United  States,  104  C.  C.  A. 
4S6,  1S2  Fed.  46;  United  States  v.  Ameri- 
can Druggists*  Syndicate,  186  Fed.  387; 
United  States  v.  10  Barrels  of  Vin^r, 
]86  Fed.  400;  Van  Bremen  t.  United 
SUtes,  113  C.  C.  A.  296,  192  Fed.  904; 
United  StateH  v.  75  Boxes  of  Alleged  Pep- 
per, 198  Fed.  934. 

While  these  r^ilations  are  within  the 
power  of  Congress,  it  by  no  means  follows 
that  the  state  is  not  permitted  to  make 
regulations,  with  a  view  to  the  protection 
of  its  people  against  fraud  or  imposition 
by  impure  food  or  drugs.  This  subject  was 
fully  considered  by  this  court  in  Savage  v. 
*  Jonea,  225  U.  S.  601,  66  L.  ed.  1182.  32 
Sup.  Ct.  Rep.  71S,  in  which  the  power  of 
the  state  to  make  regulations  concerning 
the  same  subject-matter,  reasonable  in 
their  terms,  and  not  in  conflict  with  the 
acta  of  Congress,  was  recognized  and  stat- 
ed, and  certain  regulations  of  the  state  of 
Indiana  were  held  not  to  be  inconststent 
with  the  food  and  drugs  act  of  Congress. 
While  this  is  true,  it  is  equally  well  set- 
tled that  the  state  may  not,  under  the 
guise  of  exercising  its  police  power  or 
otherwise,  impose  burdens  upon  or  discrimi- 
nate against  interstate  commerce,  nor  may 
it  enact  legislation  in  conflict  with  the 
statutes  of  Congress  passed  for  the  r^u- 
lation  of  the  subject,  and  if  it  does,  to  the 
extent  that  the  state  law  interferes  with 
or  frustrates  the  operation  of  the  acta  of 
Congress,  its  provisons  must  yield  to  the 
superior  Federal  power  given  to  Congress 
by  the  Constitution.  Texas  ft  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  426.  61 
L.  ed.  S53,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Cas,  1076;  Northern  P.  R.  Co.  v.  Wash- 
ington, 228  U.  S.  370,  S6  L.  ed.  237.  32 
Sup.  Ct.  Sep.  160;  Southern  R.  Co.  t. 
Reid,  222  U.  S.  424,  56  L.  ed.  267,  32  Sup. 
Ct.  Rep.  140;  Second  Employers'  Liability 
Cases  (Ifondou  t.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A. 
;N.S.)  44,  32  Sup.  Ct.  Rep.  169;  Savage  v. 
47  L.R.A.(N.S.)  < 


Jones,  225  U.  S.  £33,  56  L.  ed.  1104,  32 
Sup.  Ct.  Rep.  715. 

Having  in  view  the  interpretation  we 
have  given  the  food  and  drugs  act,  and 
applying  the  doctrine  just  stated  to  the 
instant  cases,  how  does  the  matter  stand? 
When  delivered  for  shipment  and  when  re- 
ceived through  the  channels  of  interstate 
commerce,  the  cans  in  question  hore  brands 
or  labels  whith  were  supposed  to  comply 
with  the  requirements  of  the  act  of  Con- 
gress. Whether  the  Secretaries  had  the 
power,  under  the  food  and  drugs  act.  to 
make  the  regulation  set  out  above,  is  not 
now  before  us.  It  is  enough  for  the  present 
purpose  to  say  that,  so  far  as  this  record 
discloses,  it  was  tmdertaken  in  good  faith 
to  label  the  articles  in  compliance  with 
the  act  of  Congress,  and,  if  they  were  not 
so  labeled,  by  §  2  provision  is  made  for 
the  enforcement  of  the  act  by  criminal 
prosecution,  and  by  §  10  by  proceedings 
tH  rem.  Whether  the  labels  complied  with 
the  Federal  law  was  not  for  the  state  to 
determine.  This  was  a  matter  provided 
for  by  the  act  of  Congress,  and  to  be  de- 
termined as  therein  indicated  by  proper 
proceedings  in  the  Federal  courts. 

The  label  upon  the  unsold  article  is,  in 
the  one  case,  the  evidence  of  the  shipper 
that  he  has  complied  with  the  act  of  Con- 
gress, while  in  the  other,  by  its  mislead- 
ing and  false  character,  it  furnishes  the 
proof  upon  which  the  Federal  authorities 
depend  to  reach  and  punish  the  shipper  and 
to  condemn  the  goods.  If  truly  labeled 
within  the  meaning  of  the  act.  his  goods 
are  immune  from  seizure  by  Federal  au- 
thority; if  the  label  is  false  or  misleading 
within  the  meaning  of  the  act,  his  goods 
may  be  seized  and  condemned.  In  other 
words,  the  label  is  the  means  of  vindica- 
tion or  the  basis  of  punishment  in  deter- 
mining the  character  of  the  interstate  ship- 
ment dealt  with  by  Congress.  While  in 
this  situation,  the  goods  being  unsold, 
as  a  condition  of  their  legitimate  sale  with- 
in the  state,  and  also  of  their  being  in 
the  possession  of  the  importer  for  the  pur- 
pose of  sale  and  of  being  exposed  and 
offered  for  sale  by  him,  the  Wisconsin 
statute  provides  that  they  shall  bear  the 
label  required  by  the  state  law  and  none 
other  (which  represents  a  saccharin  sub- 
stance, as  to  the  labels  in  these  cases).  In 
other  words,  it  is  essential  to  a  legal  exer- 
cise of  possession  of  and  traffic  in  such 
goods  under  the  state  law  that  labels  which 
presumably  meet  with  the  requirements  of 
the  Federal  law,  and  for  the  determination 
of  the  correctness  of  which  Congress  has 
provided  efficient  means,  shall  be  removed 
from  the  packages  before  the  first  sale  by 
the  importer.   In  this  connection  it  might 
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be  Boted  tliat,  as  a  practical  matter,  at 
leait,  the  first  time  tbe  opportunity  of 
iDspection  by  the  Federal  authorities  arises 
in  cases  like  the  present  is  when  the  goods, 
after  having  been  manufactured,  put  up 
in  package  form  and  boxed  In.  one  state, 
and  having  been  transported  in  interstate 
commerce,  arrive  at  their  destination,  are 
delivered  to  the  consignee,  unboxed,  and 
placed  by  bim  upon  the  shelves  of  his  store 
for  sale.  Conceding  to  the  state  tbe  au- 
thority to  make  regulations  consistent  with 
the  Federal  law  for  tbe  further  protection 
of  its  citizens  against  Impure  and  misbrand- 
ed  food  and  drugs,  we  think  to  permit 
such  regulation  as  is  embodied  in  this  stat- 
ute is  to  peimit  a  state  to  discredit  and 
burden  legitimate  Federal  regulations  of 
interstate  commerce,  to  destroy  rights  aris- 
ing out  of  the  Federal  statute  which  have 
accrued  both  to  the  government  and  the 
shipper,  and  to  impair  the  effect  of  a  Fed- 
eral law  which  has  been  enacted  under  tbe 
Constitutional  power  of  Congress  over  tbe 
subject. 

To  require  the  removal  or  destruction,  be- 
fore the  goods  are  sold,  of  the  evidence  which 
Congress  has  by  the  food  and  drugs  act,  as 
we  shall  see,  provided  may  be  examined  to 
determine  the  compliance  or  noncompliance 
with  tlie  reifulations  of  the  Federal  law, 
is  beyond  the  power  of  the  state.  The 
Wisconsin  act  which  permits  the  sale  of 
articles  subject  to  the  r^ulations  of  in- 
terstate commerce  only  Upon  condition  that 
they  contain  the  exclusive  labels  required 
by. the  statute  is  an  act  in  excess  of  its 
legitimate  power. 

It  is  insisted,  however,  that,  since  at 
the  time  when  the  state  act  undertook  to 
regulate  the  branding  of  these  goods,  name- 
ly, when  in  the  possession  of  the  plain- 
tiffs in  error,  and  held  upon  their  shelves 
for  sale,  the  cans  had  been  removed  from 
the  boxes  In  which  they  were  shipped  in 
interstate  commerce,  they  had  therefore 
passed  beyond  the  juriBdiction  of  Congress, 
and  their  regulation  was  exclusively  a  mat- 
ter for  state  legislation.  This  assertion  is 
baaed  upon  the  original-package  doctrine 
as  it  is  said  to  have  been  lajd  down  in  the 
former  decistons  in  this  court.  The  term 
"original  package"  had  its  origin  in  Brown 
T.  Maryland,  32  Wheat.  419.  6  L.  ed.  678, 
in  which  this  court  had  to  consider  the 
extent  of  the  protection  given  under  Fed- 
eral authority  to  articles  imported  into 
this  country  from  abroad  for  sale,  and  it 
was  there  held  that  (p.  441): 

"When  the  importer  has  so  acted  upon 
the  thing  imported  that  it  has  become  in- 
corporated and  mixed  up  with  the  mass  of 
property  in  the  country,  it  has,  perhaps, 
lost  its  distinctive  character  as  an  import, 
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and  has  become  subject  to  the  taxing  power 
of  the  state;  but  while  remaining  the  pr(^- 
orty  of  the  importer,  in  his  warehouse,  ia 
the  original  form  or  package  in  which  it 
was  imported,  a  tax  upon  it  is  too  plainly 
a  duty  on  imports  to  escape  the  prohiln- 
tion  in  the  Constitution." 

That  doctrine  has  been  many  times  sp- 
plied  in  the  decisions  of  this  court  in  de- 
fining the  line  of  demarcation  which  sbsll 
separate  the  Federal  from  the  state  au- 
thority where  the  sovereign  power  of  tlie 
nation  or  state  is  involved  in  dealing  with 
property.  And  where  it  has  been  found 
ncct'ssary  to  decide  the  boundary  of  Fed- 
eral authority,  it  has  been  generally  held 
that,  where  goods  prepared  and  packed  for 
shipment  in  interstate  commerce  are  trans- 
ported in  such  commerce,  and  delivered  to 
the  consignee,  and  the  package  by  bim 
separated  into  its  component  parte,  the 
power  of  Federal  regulation  has  ceased  and 
that  of  the  state  may  be  asserted.  Some 
of  the  cases  in  which  this  doctrine  has 
been  considered  will  be  found  In  the 
margin.t  In  the  view,  however,  whicb  we 
take  of  this  case,  it  is  unnecessary  to  ea- 
ter upon  any  extended  consideration  of  tbe 
nature  and  scope  of  the  principles  involved 
in  determining  what  is  an  original  package. 
For,  as  we  have  said,  keeping  within  its 
Constitutional  limitations  of  authority,  , 
Congress  may  determine  for  itself  the  char- 
acter of  the  means  necessary  to  make  its 
purpose  effectual,  in  preventing  the  ship- 
ment in  interstate  commerce  of  articlea  of 
a  harmful  character,  and  to  thiit  end  may 
provide  the  means  of  inspection,  examina- 
tion, and  seizure  necessary  to  mforce  the 
prohibitions  of  the  act,  and  when  S  2  has 
been  violated,  the  Federal  authority,  in 
enforcing  either  $  2  or  g  10,  may  follow 
the  adulterated  or  misbranded  article  at 
least  to  the  shelf  of  the  importer. 


fLeisy  v.  Hardin,  135  U.  S.  100.  34  L 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct 
Rep.  681;  Rhodes  v.  Iowa,  170  U.  S.  412. 
424,  42  L.  ed.  1088,  1085.  18  Sup.  Ct.  Rep. 
664 ;  ScboUenberger  v.  Pennsylvania,  171 
U.  S.  1,  19  et  seq.,  43  L.  ed.  49*,  56,  18  Sup. 
Ct.  Rep.  757 ;  May  v.  New  OrleaJis.  178  U. 
S.  496,  44  L.  ed.  1165,  20  Sun.  Ct.  Rep. 
976;  Austin  v.  Tennessee,  179  U.  S.  343.  45 
L.  ed.  224,  21  Sup.  Ct.  Rep.  132;  American 
Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  500. 
619,  et  seq.,  48  L.  ed.  538,  646,  24  Sup.  Ct 
Rep.  365;  Cook  v.  Marshall  Countv,  196  U. 
S.  281,  49  L.  ed.  471,  25  Sup.  Ct.  Rep.  233; 
Heyman  v.  Southern  R.  Co.  203  U.  S.  270, 
276.  51  L.  ed.  178,  180,  27  Sup.  Ct  Rep. 
104.  7  Ann.  Cas.  1130;  Savage  v.  Jones,  225 
U.  S.  501,  520.  56  L.  ed.  1182,  1189,  32  Snp. 
Ct.  Rep.  715;  Purity  Extract  &  Tonic  Co.  r. 
Lvnch,  226  U.  8.  192,  200,  67  L.  ed«  1M« 
187.  33  Sup.  Ct  Bep.  44. 
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Congress,  baring  made  adulterated  and 
nisbranded  articles  contraband  of  inter- 
state commerce,  in  the  manner  we  have  al- 
ready pointed  out,  provides  in  8  10  of  the 
act  that  Such  articles  may  be  proceeded 
against  and  seized  for  eonflscation  and  con- 
demnation while  being  transported  from 
one  state,  territory,  district,  or  insular  pos- 
session to  another  for  sate,  or,  having  been 
transported,  remaining  "unloaded,  unsold, 
or  in  original  unbrolccn  packages,"  and  the 
suluequent  p'tivisions  of  the  sections  regu- 
late the  diapusition  of  the  articles  seized. 
To  make  the  provisions  of  the  act  efTectual, 
Congress  has  provided  not  only  for  the  seiz- 
ure of  the  goods  while  being  actually  trans- 
ported in  interstate  commerce,  but  liaa  also 
provided  for  such  seizure  after  such  trans- 
portation and  while  the  goods  remain  "un- 
loaded, unsold,  or  in  original  unbroken 
packages."  The  opportunity  for  inspection 
«n  route  may  be  very  inadequate.  The  real 
opportunity  of  government  inspection  may 
only  arise  when,  as  In  the  present  case,  the 
goods  as  packed  have  been  removed  from 
the  outside  box  in  which  they  were  shipped, 
and  remain,  as  the  act  provides,  "unsold." 
It  is  enough,  by  the  terms  <A  the  act,  if  the 
articles  are  untold,  whether  in  original 
packages  or  not.  Bearing  in  mind  the  au- 
thority of  Congress  to  make  efficient  regu- 
lationa  to  keep  impure  or  mishranded  arti- 
cles out  of  the  channels  of  interstate  com- 
merce, we  think  the  provisions  of  S  ^0  are 
clearly  within  its  power.  Indeed  it  seems 
cvidmt  that  they  are  measures  essential  to 
the  accomplishment  of  the  purpose  for 
which  the  act  was  intended. 

The  doctrine  of  original  package  had  its 
origin  in  the  opinion  of  Chief  Justice  Mar- 
shall in  Brown  v.  Maryland,  already  re- 
ferred to.  It  was  intended  to  protect  the 
importer  in  the  right  to  sell  the  imported 
goods  which  was  the  real  object  and  pur- 
pose of  importation.  To  determine  the  time 
when  an  article  psapes  out  of  the  interstate 
into  state  jurisdiction  for  the  purpose  of 
taxation  is  entirely  difTerent  from  decid- 
ing when  an  article  which  has  violated 
a  Federal  prohibition  becomes  immune. 
The  doctrine  was  not  intended  to  limit 
the  right  of  Congress,  now  'asserted,  to 
keep  the  channels  of  interstate  commerce 
free  from  the  carriage  of  injurious  or 
fraudulently  branded  articlen,  and  to  choose 
appropriate  means  to  that  end.  The  legis- 
lative means  provided  in  the  Federal  law 
for  its  own  enforcement  may  not  be  thwart- 
ed by  state  legislation  having  a  direct  ef- 
fect to  impair  the  efhcieot  exercise  of  sucb 
means. 

For  the  reasons  Rtated,  the  statute  ot 
Wisconsin,  in  forbidding  all  labels  other 
than  the  one  it  prescribed,  is  invalid,  and 
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it  follows  that  th«  judgmenti  of  the  state 
court  affirming  the  convlctiona  of  the  plain- 
tiffs in  error  for  selling  the  articles  in 
question  without  the  exclusive  brand  re- 
quired by  the  state  must  be  reveraod,  and 
the  cases  are  remanded  to  the  state  court 
for  further  proceedings  not  inconsistent 
with  this  opinion. 


WEST  TIR6INIA  SUPRBME  COTTBT 
OF  APPBAI<S. 

E.  W.  BROWN,  Exr.,  etc.,  of  Anna  H. 
Brown,  Deceased.  Appt., 

T. 

CHARLES  L.  BROAVN,  Late  Exr.,  etc..  of 
Anna  H.  Brown,  Deceased,  et  al. 

(—  W.  Va.  — ,  78  S.  E.  1040.) 

Courts  —  Jurisdiction  —  amonnt  In  con- 
troversy. 

1.  Upon  1UI  inquiry  as  to  whether  the 
amount  involved  in  a  pecuniary  controversy 
is  sufficient  to  confer  appellate  jurisdiction, 
the  amount  of  the  claim  asserted  on  the 
one  side  and  denied  on  the  other,  not  the 
validity  thereof,  is  the  criterion,  unless  the 
claim  is  obviously  pretentious  and  made 
merely  to  confer  jurisdiction. 
Executor  — •  snrvlvor  —  status. 

2.  One  of  two  or  more  coexecutors,  who 
has  given  a  new  bond  and  retained  his  posi- 
tion after  the  resignation  of  the  others,  has 

Headnoica  by  PomirnABon,  P. 

ffote.— Right  of  continuing  or  aurvtv- 
ing  executor  or  administrator  againat 
former  coexecutor  or  eoadmirUatrator 
or  latter's  representatlvea. 

The  holding  in  Bbown  t.  Bbowit  is  baaed 

upon  the  analogy  between,  an  administrator 
de  bonis  non  and  an  administrator  who  con- 
tinues after  his  coadministrator  has  re- 
signed, and  so  far  as  the  questions  before 
the  court  are  concerned,  the  two  classes  of 
administrators  were  treated  as  if  they  were 
identical. 

The  reason  why  cases  of  the  one  class  are 

precedents,  if  they  are  precedents,  for  cases 
of  the  other  class,  however,  is  to  be  found  in 
the  history  of  the  development  of  the  law, 
rather  than  in  similarity  ot  the  cases.  Un- 
der the  common  law  and  the  earlier  Eng- 
lish statutes  an  administrator  or  executor 
who  made  any  change  whatever  in  the  prop- 
erty of  the  estate — e.  g.,  converting  it  into 
cash  or  securities,  or  mingling  cash  with  his 
own  so  that  it  became  indistinguishable 
therefrom,  etc., — and  died  before  distribu- 
tion, was  guilty  of  a  devastavit,  but  since  it 
was  in  the  nature  of  a  tort  the  right  of 
action  therefor  died  with  the  person  com- 
mitting it.  Tucke's  Caae,  3  Leon.  241^ 
Browne  v.  Collins,  1  Vent.  292;  Wheatlev  v. 
Lane.  1  Wms'  &iund.  21Bd,  notSy  But  stat* 
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tlie  status  of  BD  adminiBtrator  (f«  honit  nan  \ 
adminietratia,  and  can  sue  his  former  asso- 
ciate only  for  legally  unadministered  assets 
remaining  in  his  liands,  or  in  respect  to 
transactions  between  themselves.  He  can- 
not maintain  a  bill  to  surcharge  and  falsify 
ex  parte  settlements  made  by  the  retired 
executor,  nor  charge  him  u  for  a  deruta- 
Tit. 

Same  —  administration  —  what  constl- 
Cntes. 

3.  Property  converted  or  altered  by  an 
executor  or  administrator  from  the  state  or 
condition  in  which  the  testate  or  intestate 
left  it  is  regarded  in  law  and  equity  as  hav- 
ing been  administered,  even  though  such 
conversion  or  alteration  be  an  appropria- 
tion of  the  property  by  the  personal  repre- 
sentative to  his  own  use  or  amount  to  a 
devastavit. 

Same  —  effect  of  statute. 

4.  Tlie  limitation  upon  the  rights  and 
powers  of  administrators  de  bonia  non  here 
mentioned  has  not  beon  abror^ated  nor 
changed  by  the  provisions  of  §  1  of  chap- 
ter 118  or  IS  25  to  32  of  chapter  87  of 
Code  1906. 

(June  24,  1913.) 

ute  30  Car.  TI.  chap.  7  (explained  and  made 

ferpetual  by  4  &  5  Wm.  &  M.  chap.  24,  § 
i),  provided  that  the  executors  or  admin- 
istrators of  any  executor  or  administrator, 
whether  rightful  or  of  bis  own  wrong,  who 
shall  waste  or  convert  to  bis  own  use  the 
estate  of  his  testator  or  intestate,  shall  be 
liable  and  chargeable  in  the  same  manner 
ns>  their  testator  or  intestate  would  have 
been  if  they  had  been  living.  Wheatley  t. 
Lane,  1  Wms'  Saund.  219d,  note. 

The  persons  entitled  to  the  fund  were  the 
persons  to  whom  the  right  of  action  for  a 
devastavit  had  been  granted  under  the 
earlier  statutes,  hence  the  statute  was  con- 
strued as  permitting  only  the  same  persons 
to  maintain  the  action  after  the  death  of 
the  one  committing  the  tort.  Tn  discussing 
this  question,  tlic  court,  in  Potts  T.  Smith, 
3  Rawle,  368,  24  Am.  Dec.  359,  said:  "Now 
to  whom  would  their  testator  or  intestate 
have  been  liable  if  living?  to  the  creditors, 
or  the  legatees  or  distributors  if  you  please, 
but  certainly  not  to  the  administrator  de 
honia  non,  because  there  was  no  such  person 
in  being." 

And  m  discussing  the  tame  question  with 
reference  to  surviving  executors  or  admin- 
istrators, the  court,  in  Bowen  v.  Miller,  3 
Clark  (Pa.)  328,  said:  "As  a  gen- 
eral principle,  it  is  true,  that  if  there  be  sev- 
eral executors  or  administrators,  they  are 
regarded  as  one  person,  having  a  joint  and 
entire  interest  in  the  effects  of  the  testator 
or  intestate,  which  is  incapable  of  being 
divided;  and  in  case  of  death,  such  interest 
shall  vest  in  the  survivor,  without  any  new 
grant.  Williams.  Exrs.  .'>91,  5!t2.  But  this 
is  the  case  only  where  one  of  the  executors 
dies  before  the  joint  tenancy  ia  severed,  by 
a  division  of  the  eiFerts  of  the  testator,  or  a 
reduction  to  possession  and  a  conversion  of 
47  L.R.A.(N.8.) 


I  i  PPEAL  by  plaintiff  fram  a  deerec  of  the 
A.  Circuit   Court  for   Pleasants  County 
sustaining  dODurrers  to  and  dismissing  a 
bill  filed  to  surcharge  and  falsify  the  ac- 
counts of  defendant  and  to  recover  money 
alleged  to  be  due  and  owing  from  him  as 
lato  executor  of  the  will  of  Anna  H.  Brown, 
deceased.  AfBrmed. 
The  facts  are  stated  in  Uie  opinion. 
Mr.  William  Beard  for  appellant: 
Mr.  Charles  li.  Brown,  i»  propria  per- 
sona: 

The  court  of  appeals  has  no  jurisdiction 
of  this  case. 

Brightwell  v.  Bare,  62  W.  Va.  375,  44 
S.  £.  160;  Fleshman  v.  Fleshman,  34  \V. 
Va.  346,  12  8.  E.  713;  Love  v.  Pickens.  26 
W.  Va,  341 ;  Neal  v.  Van  Winkle,  24  W.  Va. 
404;  Rymer  v.  Hawkins,  18  W.  Va.  309: 
Hewitt's  Appeal,  68  Conn.  226,  20  Atl. 
453;  Dickerson's  Appeal,  65  C«mn.  223,  10 
Atl.  104,  16  Atl.  99;  Andress  v.  Andreas, 
46  N.  J.  Eq.  628,  22  AU.  124;  Lawless  v. 
Reagan,  128  Mass.  692 ;  Woodward  v. 
Spear,  10  Vt.  420;  Hemmenway  v.  Corer, 
16  Vt.  225;  2  Enc.  PI.  ft  Pr.  102;  Culpeper 

them;  for,  even  in  cases  where  executors 
are  entitled  to  the  residue  after  payment  of 
debts  and  legacies,  survivorship  only  obtains 
as  to  such  of  the  testator's  personal  estate 
as  was  not  reduced  to  possession  and 
divided  before  the  death  of  the  coexecutor. 
Balwyn  v.  Johnson,  3  Bro.  Ch.  456;  Griffiths 
V.  Hamilton,  12  Ves.  Jr.  298;  Williams, 
Exrs.. 697,  698." 

It  will  be  seen  that  the  case  before  the 
court  in  Bbown  v.  Brown  is  much  closer 
in  analogy  to  the  case  of  a  surviving  execu- 
tor than  it  is  to  that  of  an  administrator 
d«  bonis  non  in  which  the  power  of  coexecu- 
tors  is  not  involved.  And  see  Re  H^'il- 
lianu,  infra,  where  it  was  held  that  a  stat- 
ute extending  the  powers  of  administrators 
de  bonia  non  did  not  extend  the  powers  of 
surviving  executors,  in  this  respect. 

The  question  as  to  what  assets  pass,  un- 
der the  common  law  as  well  as  under  the 
statutes  of  the  different  states,  to  the  ad- 
ministrator dg  bonds  non,  including  his  right 
to  maintain  an  action  against  his  predeces- 
sor, was  considered  in  noto  to  Hodge  v. 
Hodge,  40  L.RA..  33,  and  is  not  within  the 
scope  of  the  present  note;  and  the  question 
as  to  the  right  of  coexecutors  and  coadmin- 
istrators to  maintain  actions  or  proceedings 
against  each  other  was  covered  in  note  to 
Cheever  v.  Ellis,  II  L.RJ^.(N.S.)  296,  § 
XIII,  b.  The  scope  of  the  present  note  is 
limited  to  cases  where  the  one  whose  liabil- 
ity is  involved  had  died,  resisned,  or  been 
removed  after  acceptance  of  tne  trast,  and 
the  action  was  by  the  surviving  or  continu- 
ing executor  or  administrator. 

In  Bowcn  v.  Miller,  3  CUrk  (Pa.)  326.  it 
was  held  that  "the  nile  ia,  that  whatever 
remains  in  specie  and  unconverted  belong* 
to  the  surviving  executor  or  administrator 
de  bonis  non,  but  that  wlijcb  is  changed  or 
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County  V.  Oorr«ll.  20  Oatt.  484;  Yarish 
V.  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  72 
Iowa,  556,  34  N.  W.  417;  LouUvUle,  N. 
A.  &.  C.  R.  Co.  T.  JacfcsoD,  64  Ind.  398;  3 
Cye.  189;  Yakey  v.  Leicfa,  37  Ind.  App.  303, 
76  N.  E.  926;  Gabby  v.  Primley,  —  Kan. 
App.  — ,  52  Pac,  907;  Norwood  v.  Wimby, 
104  La.  645,  29  So.  311;  DouUui  v.  Smith, 
117  La.  491,  41  So.  913;  Valley  Turnp.  Co. 
T.  Moore,  100  Va.  702,  42  S.  E.  675;  Parker 
T.  Latcv.  12  WaU.  390,  20  L.  ed.  404;  Gray 
T.  Blnnchard,  97  U.  S.  664,  24  L.  ed.  1108; 
New  Orleans  Bkg.  Asso.  t.  New  Orleans 
Mut.  L.  Ina.  Asso.  102  U.  8.  121,  26  L.  ed. 
45;  Parker  v.  Morrill,  106  U.  S.  1,  27 
L.  «d.  72,  1  Sup.  Ct.  Rep.  14;  Bowman  v. 
Chicago  &  N.  W.  R.  Co.  116  U.  S.  611,  29 
L.  ed.  502,  6  Sup.  Ct.  Rep.  192;  Welln  v. 
Wilkina,  116  U.  S.  393,  29  L.  ed.  671,  6 
Sup.  Ct.  Rep.  601;  Hunt  v.  Blackburn,  327 
U.  S.  774,  32  L.  ed.  323,  8  Sup.  Ct.  Rep. 
1395;  Aspinwall  v.  Barrickman,  29  W.  Va. 
508,  2  S.  E.  795;  Gray  t.  Haish,  2  Kan. 
App.  145,  43  Pac.  293;  United  States  v. 
Rill,  123  .U.  S.  681.  31  L.  ed.  275,  8  Sup. 
Ct.  Rep.  308;  Wees  t.  Elbon.  61  W.  Va. 


387,  56  S.  E.  611;  Welch  Lumber  Co.  v. 
Fagetown  Lumber  Co.  69  W.  Va.  282,  71 

S.  E.  282. 

Administration  accounte  shall  be  taken 
to  be  correct  except  so  far  as  the  same  may, 
in  a  suit  in  proper  time,  be  surcharged  and 
falsified. 

Code  chap.  87,  §  21;  Leavell  v.  Smith, 
90  Va.  374.  38  S.  £.  202;  Anderson  t. 
Fox,  2  Hen.  ft  M.  24S;  Dabney  v.  Green,  4 
Hen.  ft  M.  110,  4  Am.  Dec.  503;  Bank  of 
United  States  t.  Carington,  7  Leigh,  571; 
Wimblsh  t.  Rawlins,  76  Va.  48;  Robinett 
V.  Robinett,  02  Va.  ]2'4.  22  S.  E.  856. 

Appellant's  bills  deal  only  with  "those 
items  surcharged  and  falsified."  "In  other 
respects  the  account  stands  firm." 

Windon  y.  Stewart,  48  W.  Va.  488,  37  S. 
E.  603;  Bearing  v.  Selvey,  50  W.  Va.  4, 
40  S.  E.  478;  Leake  t.  beake,  75  Va.  792; 
Green  v.  Thompson,  84  Va.  376,  5  B.  E. 
607;  Radford  v.  Fowlkes,  86  Va.  820,  8 
S.  E.  817;  Peale  t.  Hickle,  9  Gratt.  445; 
Corbin  t.  Mills.  19  Gratt.  438;  Peters  v. 
Neville,  29  Gratt.  649;  Cole  t.  Cole,  28 


appropriated  goes  to  the  personal  repre- 
sentative of  the  deceased  executor  or  ad- 
ministrator." 

And  the  rule  stated  ia  Bowen  t.  Miller, 
supra,  was  approved,  in  Re  M'Williams,  3 
Clark  (Pa.)  321,  and  applied  as  to  surviving 
executors,  notwithstanding  the  Pennsyl- 
vania act  of  24th  February,  1834,  giving  to 
administrators  de  bonit  non  the  right  to 
recover  and  receive  from  the  personal  repre- 
sentatives of  a  deceased  executor  or  admin- 
istrator converted  assets,  on  the  ground 
that  the  statute  does  not  extend  to  surviv- 
ing executors. 

And  the  same  rule,  refusing  the  right 'of 
action  for  converted  assets  to  surviving  ex- 
ecutors, was  also  applied  in  Lawrence  v. 
Lawrence,  Litt.  Sel.  Cas.  (Ky.)  123;  Rorke 
v.  McConville,  4  Redf.  291  (this  decision 
seems  to  be  based  upon  the  ground  that 
dreuity  of  action  is  avoided) ;  Lawrence  v. 
Lawrence.  3  Barb.  Ch.  71. 

And  it  was  held  in  Montgomery  v.  Black, 
4  Harr.  ft  McH.  391,  that  executors  could 
not  recover,  by  replevin  from  the  represent- 
ative of  their  deceased  eoexecutOT,  property 
belonging  to  the  estate. 

And  in  the  following  cases  the  action  was 
allowed  where  the  assets  were  considered 
unconverted  and  unadministered :  State 
use  of  Burton  v.  Tunnell,  6  Harr.  (Del.) 
182;  Davis  v.  Thorn,  6  Tex.  482.  And  in 
ihe  cases  cited,  infra,  the  rule  was  applied 
under  varying  circumstances. 

Where  both  coexecutors  are  dead  the  ex- 
ecutor of  the  one  dying  later  may  recover 
from  the  executor  of  the  other  a  bond  be- 
longing to  the  estate  of  the  first  testator, 
as  unadministered  assets.  Lancaster  v.  Me- 
Bryde.  27  N.  C.  (6  Ired.  L.)  421. 
And  in  Stiver  v.  Stiver,  8  Ohio,  217,  it  was 
BiUd;  "That  a  bill'  for  an  account  may  he 
47  L.It^.(N.S.) 


sustained  between  executors,  or  between 
a  surviving  executor  and  the  representative 
of  a  deceased  executor,  is  a  plain  conse- 
quence of  their  relation  as  joint  tenants." 

In  Hendricks  v.  Thornton,  45  Ala.  299,  it 
was  held  that  an  executor  can  maintain  a 
suit  at  law  against  one  who  was  his  eoexec- 
utor,  hut  who  had  been  removed  before  the 
commencement  of  the  suit,  to  recover  the 
purchase  money  of  property  bought  by  the 
latter  executor,  at  a  joint  sale  made  by 
them,  the  payment  of  which  became  due  be- 
fore his  removal.  The  court  apparently  re- 
garded the  money  due  as  unadministered 
assets. 

In  Chew's  Appeal,  3  Grant,  Cas,  294,  it 
was  held  that  in  equity  the  continuing  exec- 
utors could  demand  the  enforcement  of  a 
decree  previously  entered  against  one  who 
had  be^  their  coexecutor  but  had  been  re- 
moved. 

It  was  held  in  Frjce  v.  Brown,  10  Abb.  N. 
C.  67,  60  How.  Pr.  611,  that  a  suit  in  equity 
by  the  surviving  executor  may  be  main- 
tained against  the  foreign  executor  of  the 
deceased  coexecutor  to  compel  him  to  ac- 
count, to  the  extent  of  the  assets  in  hi<i 
hands,  for  the  misconduct  and  breach  of 
trust  of  the  deceased  coexecutor,  who  was 
the  foreign  executor's  testator. 

And  where  one  executor  lends  to  his  co- 
executor  money  belonging  to  the  estate, 
taking  a  bond  therefor  payable  to  the 
lender  as  executor,  but  reciting  that  tbn 
same  is  borrowed  for  the  individual  use  of 
the  borrower,  the  executor  of  the  lender 
may  maintain  an  action  against  the  bor- 
rower, on  the  bond,  without  showing  that 
he  or  his  testator  has  ever  paid  the  amount 
thereof  over  to  any  other  representative  of 
the  estate.  Alston  v.  Jackson,  26  N.  G.  (4 
Ired.  L.)  49.   The  basis  of  the  holding  was 
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Gratt  366;  SimmoDa     Simmona,  33  Gratt. 
461. 

The  county  court  waa  without  juriadic- 
tion  to  discharge  J.  H.  Brown,  coexecutor. 

Mayer  v.  Adams,  27  W.  Va.  245;  Galpin 
V.  Page,  18  Wall.  350,  21  L.  ed.  959;  Evans 
V.  Johnson,  39  W.  Va.  299,  23  L.R.A.  737, 
45  Am.  St.  Rep.  912,  19  S.  E.  623;  Wand- 
ling  v.  Straw,  25  W.  Va.  692;  1  Coolcy, 
Const.  Lim.  406;  Yates  v.  Taylor  County, 
Ct.  47  W.  Va.  381,  35  S.  E.  24,  12  Enc. 
PI.  &,  Pr.  176;  Sutherland,  Stat.  Constr. 
§  391;  Re  Boekman  St.  20  Johns.  269; 
Wight  V.  Warner,  1  Dougl.  (Mich.)  384; 
Risewick  7.  Davis,  19  Md.  82;  Given  v. 
Simpson,  5  Me.  303;  Morse  t.  Frcsby,  25 
N.  H.  302;  Buck  v.  Dowley,  16  Gray,"555; 
Bennett  v.  Treat,  41  Me.  227;  Tliatcher  v. 
Powell,  6  Wheat.  119,  6  L.  ed.  221;  Kan- 
sas City,  St.  J.  A  C.  B.  R.  Co.  v.  Camp- 
bell, 62  Mo.  585;  Shivcra  v.  Wilaon,  5  Harr. 
k  J.  130,  9  Am.  Dec.  497;  Clark  v.  Ilolraes, 
1  Dougl.  (Mich.)  390;  Geter  v.  Tobacco 
Inspection  Comra.  1  Bay,  354,  1  Am.  Dec. 
621;  People  ex  rcl.  Johnson  v.  Whitneys' 
Point,  102  N.  Y.  81,  6  N.  E.  895;  Earth- 
man  V.  Jones,  2  Yerg.  484;  Gallatian  v. 
Cunningham,  8  Cow.  370;  Morgan  v.  Hazle- 
hurst  Lodge,  53  Miss.  667;  Risewick  v. 
Davis,  19  Md.  82;  Ball  v.  Lastingcr,  71  Ga. 
678;  Spence  V.  McGowan,  53  Tex.  30;  An- 
nesa  v.  Providence,  13  R.  I.  17;  Dibrell  v. 
Dandridge,  51  Miss.  65,  12  Enc.  PI.  &.  Pr. 
120;  Shank  T.  Ravenawood,  43  W.  Va.  246, 
27  S.  E.  223;  State  v.  Moore,  67  W.  Va. 

that  the  estate  of  the  lender  was  liable  for , 
the  amount,  and  his  executor  should  be  al* 
lowed  to  use  the  means  provided  for  indem- 
nification. 

In  Moffit  V.  Moffit,  36  N.  C.  (1  Ired.  Eq.) 
124,  it  was  held  that  an  administrator  may 
compel  an  accounting  in  equity  by  the  per- 
sonal representatives  of  a  deceased  coad- 
ministrator, where  it  appears  that  there  has 
been  no  settlement  between  them,  but  there 
had  been  a  final  joint  settlement  of  the 
estate,  in  which  it  appeared  that  the  de- 
ceased coadministrator  had  received  credit 
for  monpys  which  belonged  to  complainant. 

And  it  has  been  held  that  the  administra- 
tor of  an  executor  should  be  required  to 
turn  over  to  the  surviving  executor  who  had 
been  coexecutor  with  defendant's  intestate, 
bank  stock,  even  though  the  stock  had  been 
bequeathed  to  defendant's  intestata  in  re- 
mainder after  the  death  of  another  who  was 
yet  living.   Re  Aymar,  5  Dem.  428. 

The  aiirviving  executor,  as  against  the 
representative  of  his  deceased  coexecutor,  is 
entitled  to  the  trust  property;  and  if  he  is 
insolvent  or  otherwise  not  qualified  for  his 
position  of  trust,  the  right  to  have  him  re- 
moved or  compel  him  to  give  additional 
fleeurity  ii  in  the  persons  entitled  to  the 
fund,  and  not  in  the  representative  ot  his 
deceased  coexecuior.  Snook  v.  Shook,  10 
Barb.  653. 
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559,  68  S.  E.  177;  Mason  t.  Tuttle,  75 
Va.  105;  Chesterfield  County  v.  Hall,  SO 
Va.  321 ;  Richardson  v.  Seevers,  84  Va.  259. 
4  8.  E.  712;  Western  U.  Teleg.  Co.  v. 
Bright,  90  Va.  778,  20  S.  E.  146;  Pitzer  v. 
Ixjgan,  85  Va.  374,  7  S.  E.  385;  Callan  v. 
Bransford,  86  Va.  538,  10  S.  E.  317;  County 
Court  V.  Brammer.  68  W.  Va.  26,  6ft  S.  E. 
460;  Evans  v.  Johnson,  39  W.  Va.  308,  23 
L.R.A.  737,  45  Am.  St.  Rep.  912,  19  S.  E. 
623;  19  Enc.  PI.  A  Pr.  110. 

The  Jackson  county  circuit  court  waa 
without  jurisdiction  to  make  the  decree  of 
Xevember  8,  1899. 

Lilly  V.  Claypool,  59  W.  Va.  130,  53  S. 
E.  2-2;  Cooley,  Const.  Lim.  499;  Ambler  v. 
Leach,  15  W.  Va.  683;  Yates  v.  Taylor 
County  Ct.  47  W.  Va.  376,  35  S.  E.  24: 
Cook  V.  Dorsey,  38  W.  Va.  196,  18  S.  E. 
468;  Dynes  v.  Hoover,  20  How.  65,  15  L. 
ed.  838;  Bodkin  v.  Arnold,  45  W.  Va.  90, 
30  S.  E.  154;  Hedges  v.  Dixon  County.  150 
U.  S.  192,  37  L.  ed.  1048,  14  Sop.  Ct.  Rep. 
71. 

Said  decree  is  not  final,  but  "without  prej- 
udice as  to  any  party." 

Carberrv  v.  West  Virginia  &  P.  R.  Co.  44 
W.  Va.  2"65.  28  S.  E.  694,  16  Cyc.  4G!»: 
Sprinkle  v.  Duty,  54  W.  Va.  659,  46  S.  £. 
.'^57;  House  v.  Mullen.  22  WmlL  4S.  £2 
L.  ed.  839. 
The  decree  was  void. 
2  Beach,  Eq.  Pr.  ?  790;  Keneweg  Co.  v. 
Schilansky,  47  W.  Va.  278,  34  S.  E.  773: 
Hunter  v.  Stridor,  41  W.  Va.  321,  23  S.  E. 

I  Where  judgment  was  recovered  againiit 
eoexecutora,  and  paid  wholly  out  of  the 
personal  estate  of  one  of  them  after  his  de- 
cease, his  administrators,  In  order  to  main- 
tain an  action  against  the  other  deceased 
coexecutor's  estate,  must  show  what  part 
of  the  assets  defendant's  intestate  had  col- 
lected and  held  unadministered  at  the  time 
of  his  death.  Conner  v.  McIlTaine,  4  Del. 
Ch.  30. 

In  a  few  cases  it  bu  been  beld  that  the 
surviving  executor  or  administrator  should 
present  a  claim  to  the  representatives  of  hi^ 
deceased  coexpcutor  when  their  accounts 
are  being  settled.  Re  Smith,  108  Cal.  lU. 
40  Fac.  1087;  Hanbest's  Estate,  3  W.  K.  C. 
520. 

And  in  Wise  v.  Murphy,  6  Redf.  365, 
where  one  executor  named  in  the  will  quali- 
fied at  the  death  of  the  other  person  named 
as  coexecutor,  it  was  held  to  be  his  duty  to 
collect  all  of  the  fund  in  the  hands  of  the 
deceased  executor's  representatives  that 
was  required  to  pay  the  legacies ;  and 
where  the  deceased  executor  had  wrongfully 
disposed  of  a  $2,000  legacy,  but  kept  intact 
the  $10,000  necessary  for  the  payment  of 
another  legacy,  the  surviving  executor  did 
not  discharge  his  whole  duty  by  Tseeiving 
the  $10,000  and  paying  it  out  where  it  be- 
longed, so  that  he  was  hdd  liable  to  the 
legatee  for  the  $2,00a  •  J.  W.  BL 
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clofled,  he  filed  his  petition  in  the  'county 
court  of  Jackaon  county  on  the  9th  day 
of  February,  1899,  under  the  provisions  of 
§  1  of  chapter  118  of  the  Code,  praying  to 
be  permitted  to  resign.  On  this  petition  a 
summons  or  rule  was  issued,  requiring  all 
interested  parties  to  appear  at  the  April 
term  of  the  court  and  show  cause,  if  any 
they  could,  why  he  should  not  be  permitted 
to  resign.  At  that  term,  it  appeared  that 
he  had  submitted  big  accounts  to  one  of  the 
commissioners  of  the  court,  and  the  heav- 
ing of  the  matter  was  continued  until  the 
completion  of  the  report.  On  the  24th  day 
of  May,  1899,  an  order  was  entered  reciting 
completion  and  filing  of  the  report  and  cer- 
tain exceptions  thereto  by  E.  W.  Brown, 
o&«  of  the  executors,  for  failure  to  show 
from  what  source  two  items  charged  in  the 
account,  one  for  $1,228.48  and  the  other 
for  $3,000.48,  had  been  derived.  In  response 
to  this,  C.  L.  Brown  tendered  and  filed  his 
affidavit,  showing  on  what  accounts  the 
money  had  been  collected,  whereupon  the 
court  overruled  the  exception  and  approved 
and  confirmed  the  report.  The  order  then 
recites  that  C.  L.  Brown  had  fully  settled 
his  account  according  to  law  and  account- 
ed for  all  funds  and  assets  in  his  hands,  ad- 
ministered as  well  as  unadministered,  and 
accepted  his  resignation,  to  become  efl'ective 
on  the  appointment  and  qualification  of  his 
successor.  This  having  been  done  and  a 
new  and  additional  bond  required  of  the  re- 
maining executors  in  the  penalty  of  $40,000, 
Joseph  H.  Brown  tendered  and  filed  a 
paper,  stating  his  desire  not  to  serve  longer 
as  one  of  the  executors.  Thereupon  a  rule 
was  awarded  against  him  and  E.  W.  Brown 
to  show  cause,  at  the  next  term  of  the 
court,  why  they  should  not  be  required  to 
execute  a  new  and  additional  bond  as  execu- 
tors. On  the  15th  day  of  August,  1899,  E. 
W,  Brown  tendered  the  required  bond, 
which  the  court  approved.  The  order  ap- 
proving it  also  accepted  the  previously  ten- 
dered resignation  of  Joseph  H.  Brown,  and 
he  and  Charles  L.  Brown  were  ordered  to 
"turn  over  and  deliver  to  the  said  Ephraim 
W.  Brown,  sole  executor  of  Anna  H.  Brown, 
deceased,  all  the  property  and  assets  be- 
longing to  the  estate  of  Anna  H.  Brown, 
deceased." 

The  three  settlements,  as  made  up  by  the 
commissioner  and  confirmed  by  the  court, 
show  a  partial  administration  of  thp.  estate 
amounting  to  something  more  than  $24,000, 
and  E.  W.  Brown,  as  sole  executor  of  the 
will,  receipted  to  Charles  L.  Brown  and 
Joseph  H.  Brown,  at  late  executors  thereof, 
for  certain  notes  and  other  securities,  unad- 
ministered assets,  amounting  to  several 
thousand  dollars.  This  receipt  bears  date 
November  8,  1899,  and  reciteH  the  exist- 
47  LJ1.A.(N.S.) 


ence  of  real  estate,  constituting  part  of 
the  assets,  appraised  at  $6,000.  These  as- 
sets were  delivered  over  in  obedience  to  the 
decree  of  the  circuit  court  of  Jackson  county, 
made  some  time  in  the  year  1899,  in  a  suit 
brought  by  Ephraim  W.  Brown,  as  sole 
executor  of  the  will,  against  C.  L,  Brown 
and  J.  H.  Brown,  as  late  executors  there- 
of. In  tiiat  suit  the  proceedings  in  the 
county  court  relating  to  the  resignation  of 
Charles  L.  Brown  and  J.  H.  Brown,  and 
tlie  giving  of  a  new  bond  by  Ephraim  \V, 
Brown,  were  exhibited,  and,  upon  considera- 
tion thereof,  the  court  was  of  opinion  t)iat 
the  defendants  and  each  of  them  had  been 
discharged  as  such  executors,  and  E.  W. 
Brown  was  the  sole  executor  of  the  will 
and  entitled  to  the  assets  of  the  estate,  and 
the  order  so  recited.  Accordingly,  it  was 
adjudged,  ordered,  and  decreed  that  the  de- 
fendants turn  over  to  the  said  plaintiff,  E. 
W.  Brown,  as  sole  executor  of  the  estate 
of  Anna  H.  Brown,  deceased,  all  assets  of 
the  estate  remaining  in  their  hands  to  be 
administered,  without  any  specification  of 
such  assets,  and  that  the  suit  l>e  dismissed 
without  prejudice  to  any  party  as  to  any 
proceedings  they  might  thereafter  desire  to 
take  in  relation  to  any  of  the  matters  con- 
cerning said  estate  or  the  administration 
thereof. 

Deeming  the  order  of  the  county  court 
ineffectual  to  terminate  the  powers  of 
Joseph  H.  Brown  as  executor,  because  of 
noncompliance  with  the  requirements  of  §  1 
of  chapter  118  of  the  Code,  he  not  having 
filed  his  petition  and  given  notice  and  made 
the  settlements  thereby  required,  and  the 
decree  just  referred  to  as  inconclusive  as 
to  the  status  of  Joseph  H.  Brown,  because 
of  the  reservation  or  saving  clause  em- 
bodied therein,  pleas  in  abatement  to  the 
original  and  first  amended  bill  setting  up 
the  nonjoinder  of  Joseph  H.  Brown  as  plain- 
tiff, and,  Ephraim  W.  Brown  Laving  been 
made  a  party  defendant  aa  late  executor, 
misjoinder  as  to  him  was  also  set  up  in 
abatement.  Other  matters  of  abatement 
pleaded  relate  to  process  and  service  there- 
of. Some  of  these  pleas,  particularly  the 
latter,  were  sustained  by  orders  entered  in 
the  circuit  court  of  Jackson  county.  The 
others  were  sustained  by  the  circuit  court 
of  Pleasants  county,  to  which  the  cause 
was  removed  on  account  of  the  disqualifica- 
tion of  the  judge  of  the  circuit  court  of 
Jackson  county  as  to  the  particular  ease. 

The  second  amended  bill  was  filed  in  the 
circuit  court  of  Pleasants  county,  making 
Joseph  H.  Brown  a  party  defendant  as  ex- 
ecutor, he  having  refused  to  join  in  the  bill 
as  plaintiff.    To  this  bill,  plcM  in  abate- 

I  ment  set  up  the  failure  to  join  Joseph  H. 

I  Brown  as  piaiatifTf  and  abo  irregularities  as 
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to  procesB,  all  of  which  pleas  aa  to  the 
second  amended  bill  were  rejected.  C.  L. 
Brown  and  Joseph  H.  Brown  then  inter- 
posed their  several  demurrers  to  the  second 
amended  bill,  both  of  which  were  slutained 
and  the  bill  dismiesed. 

In  support  of  a  motion  to  dismiss  the 
appeal,  the  brief  contains  a  calculation  and 
argument,  based  upon  the  facts  set  forth 
in  the  bill  and  exb  ibits,  the  purpose  ol 
which  is  to  show  the  amount  involved  is 
below  the  appellate  jurisdiction  of  this 
court,  not  more  than  $100.  The  bill  al- 
leges the  appraised  value  of  the  estate  to 
have  been  $31,523.07  in  and  makes 

the  three  ex  parte  settlements  exhibits, 
showing  disbursements  which,  together  with 
the  assets  turned  over  by  C.  L.  Brown  to 
E.  \V.  Brown,  exceed  the  amount  of  the 
appraisement  by  something  over  $4,000,  after 
deducting  from  the  disbursements  all  items 
described  In  the  bill  as  improper  credits. 
In  this  way,  the  appellee  endeavored  to 
show,  upon  the  facts  set  forth  in  the  bill  it- 
self, that  he  has  accounted  for  consider- 
ably more  money  than  is  alleged  to  have 
^one  into  his  hands,  and  that  there  is  in 
fact  nothing  due  from  him.  This  position 
is  untenable  for  the  following  reasons:  The 
bill  charges  misappropriation  of  the  pro- 
ceeds of  railroad  bonds  amounting  to  sev- 
eral thousand  dollars  as  well  as  some  other 
items,  Hieae  sums,  if  assets  at  all,  may 
be  administered  assets,  within  the  meaning 
of  the  law,  and  the  plaintiff  may  not  be  en- 
titled to  recover  them,  but  the  bill  never- 
theless claims  them.  Conceding  them  to 
bo  administered  assets  or  wasted  assets,  for 
which  there  was  at  common  law  liability 
only  to  the  beneficiaries  of  the  will,  right 
in  the  aucccoding  executor  to  demand  them 
from  his  predecessor  is  predicated  upon  the 
statute,  which,  it  is  argued,  has  changed 
the  rule  at  common  law  in  this  respect. 
Among  the  assets  turned  over  to  the  plain- 
tiif,  there  is  a  note  executed  by  C.  L.  Brown 
payable  to  the  executors  of  the  will  .of 
Anna  H.  Brown  for  the  sum  of  $3,000.  .Al- 
though the  bill  contains  no  specific  prayer 
for  a  decree  for  the  amount  of  this  note. 
It  is  argued  that  such  relief  may  be  had 
under  the  prayer  for  general  relief.  These 
contentions  and  claims  on  behalf  of  the 
plaintiff  in  error  may  not  be  well  founded 
as  regards  the  merits  of  the  bill,  but  they 
are  sufficient  to  create  a  controversy  which 
involves  much  more  than  the  jurisdictional 
amount. 

Fairly  construed,  the  bill  charges  the  de- 
fendant as  for  a  devastavit  in  the  capacity 
of  executor.  In  so  far  as  the  assets  sought 
bj  it  have  been  disposed  of,  they  are  admin- 
iitered  aaaets.  Such  of  them  as  are  alleged 
to  have  been  converted  by  the  defendant 
47  L.R.A.(N.S.) 


to  his  own  use  are  regarded  in  law  as  ad- 
ministered. They  do  not  remain  in  his 
hands  actually  or  constructively  in  the  state 
in  which  he  found  them  as  executor.  In 
other  words,  their  character  has  been 
changed,  and  he  does  not  admit  that  they 
belong  to  the  estate.  If  there  is  a  liability, 
or,  if  the  acts  complained  of  amount  to  a 
devastavit,  the  liability  is  not  one  for  un- 
administcred  assets.  Coleman  v.  M'Murdo, 
5  Band.  {Va.)  51;  McCreery  v.  First  Nat. 
Bank,  55  W.  Va.  663,  47  S.  E.  890;  Gott- 
berg  V.  United  States  Nat.  Bank,  26  Abb. 
N.  C.  50,  13  N.  Y.  Supp.  841  j  Jones  v.  Clark, 
26  Gratt.  642;  Hartson  v.  Elden,  58  K.  J. 
Eq.  478,  44  Atl.  156.  Such  assets  are  not 
recoverable  by  an  administrator  de  bonis 
non.  Tliey  do  not  in  any  sense  belong  to 
his  administration,  but  to  the  former  or 
preceding  one.  He  is  not  in  any  sense 
liable  for  them,  unless  they  actually  come 
into  his  hands,  nor  has  he  any  right  to 
recover  them.  McCreery  v.  First  Nat. 
Bank,  55  W.  Va.  663,  47  S.  E.  800;  Cole- 
man V.  M'Murdo,  5  Hand.  (Va.)  51;  Veach 
V.  Rice.  131  U.  S.  2S3,  33  L.  ed.  163,  9  Sup. 
Ct.  Rep.  730.  This  proposition  is  so  well 
settled  as  to  ^require  neither  discussion  nor 
citation  of  authority.  Right  of  action  as 
to  them  is  in  the  legatees  or  other  bene- 
ficiaries of  the  will. 

But  it  is  said  E.  W.  Brown  is  not  an  ad- 
ministrator de  bonis  non,  and  that  he  holds 
his  title  under  the  original  appointment,  no 
change  having  been  made  therein  except  to 
require  a  new  bond  of  him.  Technically  he 
may  not  be  an  administrator  de  bonis  non, 
but  on  principle. he  must  be  treated  and  re- 
garded as  standing  in  the  same  situation. 
So  far  as  the  estate  has  been  diaposed  of  by 
C.  L.  Brown  as  executor,  it  has  been  ad- 
ministered, and  the  residue  remains  unad- 
ministered.  This  works  as  complete  a  sev- 
erance as  if  C.  L.  Brown  had  been  sole  ex- 
ecutor and  had  resigned,  or,  being  a  co- 
executor,  had  died.  If  one  of  two  or  more 
coexecutors,  acting  singly  and  alone,  dis- 
poses of  any  portion  of  the  estate,  his  act 
is  as  complete,  full,  and  effectual  as  if  his 
companions  had  joined  in  it.  Williams, 
Exrs.  §§  818,  819.  The  conclusion  stated 
in  Veach  v.  Rice,  131  U.  S.  293.  33  L.  ed. 
163,  9  Sup.  Ct.  Rep.  730,  and  the  Georgia 
statute  construed  in  that  case,  simply  de- 
clares the  logical  results  of  common-law 
principles,  and  the  statute  may  be  regarded 
as  merely  declaratory  of  the  common  law. 

This  rule  is  not  changed  by  the  pro- 
visions of  §  1  of  chapter  118  of  the  Code. 
That  statute  deals  merely  with  the  matter 
of  resignation  and  conditions  requisite 
thereto.  The  account  is  not  taken  as  the 
basis  of  a  decree  or  judgment ;  for  the  court 
is  not  authorized  to  enter  any  decree  or 
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pronoimee  any  judgment,  or  enter  an;  order 
as  the  basis  for  a  decree  or  judgment.  The 
statute  merely  preBcribes  what  the  adminis- 
trator must  do  as  a  condition  to  the  accept, 
anee  of  his  resignation.  It  does  not  au- 
thOTize  an  acceptance  of  the  resignation 
until  the  order  has  been  c<Hnplled  with. 
If  the  fiduciary  fails,  after  having  made  the 
settlement  and  diaclosed  what  remains  due 
to  the  estate,  to  turn  it  over  to  such  per- 
son as  the  court  may  order,  the  resignation 
cannot  be  accepted,  he  remains  liable  on 
his  bond  and  in  respect  to  his  administra- 
tion. This  conclusion  involves  nothing 
more  than  the  reading  of  the  statute  in  the 
light  of  its  purpose. 

Sections  26  and  32  and  others  of  chapter 
87  liave  no  relation  to  the  subject.  They 
deal  with  the  settlements  of  fiduciaries 
without  any  reference  to  resignation,  re- 
moval, or  succession.  When  an  otieting 
fiduciary  has  made  his  settlement,  and  it 
appears  that  anything  ia  due  from  him,  the 
court  may  order  it  paid  to  the  persons 
entitled  thereto,  and  any  person  interested 
may  hring  a  suit  in  chancery  in  the  circuit 
court  of  the  county  to  compel  compliance 
with  the  order.  Tliis  creates  no  new  in- 
terest or  rights.  An  administrator  de  bonis 
non  has  no  interest  in,  or  title  to  assets  ad- 
ministered, in  the  legal  sense,  of  the  pre- 
ceding administrator  or  executor.  He  is 
not  a  person  interested  within  the  meaning 
of  the  statute. 

The  observation  of  Judge  Snyder  in  Gil- 
mer V.  Baker,  24  W.  Va.  72,  to  the  effect 
that  the  common-law  rule  as  to  the  rights 
of  an  administrator  de  bonis  non  is  subject 
to  certain  modifications  and  exceptions  in 
courts  of  equity,  is  not  to  be  taken  as  go- 
ing to  the  extent  of  abolishing  the  rule. 
What  is  meant  by  the  observation  is  very 
clearly  shown  by  the  opinion  in  the  follow- 
ing terms:  "The  right  and  duty  of  the 
administrator  de  honia  non  to  administer 
the  fund  now  in  question  was  determined 
by  the  appellate  court  on  the  appeal  of 
Hopkins.  The  court  in  its  mandate  directed 
a  part  of  this  fund  to  be  paid  over  to  said 
administrator  to  be  administered  by  him." 
The  statute  adverted  to  by  him  in  a  later 
portion  of  the  opinion  is  substantially  em- 
bodied in  §  24  of  chapter  87  of  the  Code. 
Its  purpose  is  to  enable  a  personal  repre- 
sentative who  has  resigned  or  been  removed, 
or  the  personal  representative  of  a  de- 
ceased executor  or  administrator,  to  dis- 
charge himself  by  the  payment  to  the  ad- 
ministrator de  bonis  non,  if  he  sees  fit  to 
do  so,  or  if  any  person  interested  desires 
it  to  be  done;  but  the  provisions  of  this 
statute  extend  only  to  securities  for  money, 
loaned  or  invested,  standing  in  the  name  of 
a  deceased  fiduciary,  or  one  whose  powers 
47  L.RJl.(N.S.) 


have  been  revdced,  and  not  yet  transferred 
to  his  successor.  It  confers  upon  the  soe- 
cesBor  no  right  to  surcharge  and  falsify  the 
accounts  of  his  predecessor,  or  demand  ad- 
ministered assets. 

If  the  plaintiff  has  any  right  to  recover 
the  amount  due  on  the  $3,000  note,  herein- 
before referred  to,  the  remedy  at  law  is 
both  available  and  fully  adequate.  Al- 
though executed  at  a  time  when  C.  Ll 
Brown,  E.  W.  Brown,  and  Joseph  H.  Brown 
were  coexecutors,  It  is  not  payable  to  them 
by  name,  but  to  the  executors  of  the  estate 
of  Anna  H.  Brown  generally.  Being  ad- 
mitted assets  of  the  estate,  since  it  was 
turned  over  as  part  thereof  by  C.  L.  Brown 
to  E.  W.  Brown,  and  C.  L.  Brown  being  no 
longer  an  executor  of  the  will,  it  would  not 
be  necessary  for  him  to  join  as  plaintiff 
in  an  action  thereon.  This  is  the  clear  re- 
sult of  the  assumption  that  the  note  was 
part  of  the  assets  of  the  estate.  If  it  is 
not,'  and  is  merely  the  evidence  of  a  mis- 
appropriation, or  devaatavit  on  the  part  of 
C.  L.  Brown,  as  is  intimated  in  the  bill, 
then  there  is  no  right  of  recovery  at  all  in 
the  plaintiff.  These  observations  are  not  to 
be  taken  as  expressing  any  decision  as  to 
the  status  of  the  fund  represented  by  said 
note,  but  only  as  saying  the  allegations  re- 
specting it  are  not  sufScient  to  sustain  the 
bill. 

These  conclusions,  respecting  the  demur- 
rers to  the  second  amended  bill,  render  it 
unnecessary  to  enter  upon  any  inquiry  as 
to  the  correctness  of  the  rulings  upon  the 
pleas  in  abatement. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed. 


rUriTBD  STATES  CIRCUIT  COITBT 
OF  APPEAIiS,  EIGHTH  CIRCUIT. 

ATLAS    MANUFACTURINa  COMPANY 
et  aL,  Appts., 

V. 

ORMUND  G.  Smrs  et  al. 

(122  C.  0.  A.  668,  204  Fed.  398.)' 

Trademark  —  periodical  —  application 
to  moving  picture  —  infringement. 
1.  A  registration  as  a  tradcnnark  of  a 
name  applied  to  a  periodical  devoted  to  th« 
publication  of  a  scries  of  stories  does  not 
prevent  the  application  of  the  name  to  mov- 

Note.  —  Vae  of  tradename  or  trademark 
on  articles  other  tlian  those  to  uAicfc 
it  ia  applied  by  the  owner-. 

This  note  is  supplemental  to  a  note  in 
30  L.R.A,(N.S.)  167. 

In  addition  to  the  eases  referred  to  in 
the  foregoing  note,  many  of  the  later  cases 
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ing  pictare  plays  which  deal  with  adven- 
tures similar  to  those  of  the  hero  of  the 
published  series,  who  bears  the  name  ap- 
plied to  the  periodical. 
Unfair  trade  —  moTlns  pictare  plaj  — • 

name  of  periodical. 

2.  The  doctrine  of  unfair  trade  does  not 
apply  to  prevent  the  application  to  a  mov- 
ing picture  play  of  a  name  which  has  been 
applied  for  a  long  scries  of  years  by  the 
publisher  of  a  periodical  series  of  stories, 
to  the  pamphlet  containing  such  stories,  al- 
though the  incidents  of  the  play  are  similar 
in  character  to  those  depicted  in  the  periodi- 
cal, if  they  are  not  based  on  the  publislied 
stories. 

(Hook,  Circuit  Judge,  dissents.) 

(March  26,  1B13.) 

also  sustain  the  doctrine  therein  stated, 
that  in  general  the  owner  of  a  trademark  or 
tradename  will  be  protected  therein  as 
against  the  use  thereof  by  others  upon  arti- 
cles wliich  in  their  general  characteriatice, 
construction,  fir  use  are  so  closely  allied 
with  the  product  to  which  the  owner  applies 
the  same,  as  to  render  it  probable,  or  at 
least  possible,  ttkat  the  general  public  may 
be  deceived  thereby  as  to  the  manufacturer 
or  producer  of  the  article. 

Thus,  in  Layton  Pure  Food  Co.  v.  Church 
&  D.  Co.  32  L.R.A.(N.S.)  274,  baking  pow- 
der and  baking  soda  are  held  to  be  so  near- 
ly similar  in  their  characteristics  and  use 
as  to  render  it  unfair  competition  for  a  I 
company  to  manufacture  baking  powder  and 
apply  to  it  the  same  name  as  that  used  by 
ajiotber  company  to  designate  baking  soda. 

The  use  of  a  tradename  hy  a  corporation 
engaged  in  the  business  of  manufacturing 
knit  sweaters  will  be  enjoined  where  it  is 
substantially  similar  to  a  tradename  previ- 
ously acquired  and  used  by  another  com- 
pany manufacturing  knit  underwear,  since 
both  parties  are  manufacturing  goods  of 
the  same  general  character  or  class.  North- 
western Knitting  Co>  Garon,  112  Minn. 
321,  128  K.  W.  288. 

In  Munn  £  Co.  v.  Americana  Co.  —  N.  J. 
E(].  — ,  88  Atl.  330,  the'doctrine  is  asserted 
that,  in  assuming  a  name  in  which  to  carry 
on  its  business  of  publication,  a  corpora- 
tion has  no  right  to  adopt  a  name  which 
prima  facie,  and  without  explanation,  would 
fairly  and  reasonably  indicate  to  a  person 
of  average  and  ordinary  intelligence  deal- 
ing with  it,  that  the  work  was  tne  publica-  ' 
tion  of  another.    And  the  doctrine  is  ap- 

f lied  in  this  case  to  the  extent  of  holding 
hat  a  publisher  of  an  encyclopedia  name  ' 
"Americana"  cannot  lawfully  use,  as  the  i 
name  of  the  publisher  thereoi,  the  designa-  '■ 
tion  "the  Scientific  American,  Compiling 
Department,"  where  the  name  "Scientific  i 
American"  has  long  been  used  to  designate  ' 
a  publication  devoted  to  scientiflc  matters,  ^ 
and  the  use  of  a  similar  name  to  designate  i 
a  company  publishing  an  encyclopedia  oc-  • 
casions  confusion  and  Induces  a  belief  upon  < 
the  part  of  the  public  that  the  work  is  pub-  i 
47  £.R.A.(N.S.) 


APPEAL  by  defendants  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri  in  com- 
plainants' favor  in  a  suit  to  enjoin  defend- 
ants from  using  the  natue  "Nick  Carter"  in 
any  connection  or  form.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Hook  and  Smith,  Circuit 
Judges,  and  Van  Valkenburgh,  District 
Judge. 

Messrs.  Nelson  Thomas  and  James  L, 
Hopkins,  for  appellants; 

As  to  trademarks  registered  under  the  act 
of  1905,  the  jurisdiction  of  the  circuit  courts 
of  appeals  is  final. 

Hutchinson,  P.  &.  Co.  v.  Loewy,  217  U.  S. 
457,  460,  64  L.  ed.  838,  830,  30  Sup.  Gt. 
Kep.  613. 

lished  by  the  company  whose  name  is  simu- 
lated, and  imposes  upon  the  latter  com- 
pany the  burden  of  constantly  answering  or 
repelling  communications  to  them  by  the 
general  public  based  upon  this  assumption 
and  belief. 

Compare  with  Ridgway  Co.  v.  Amalga- 
mated Press,  29  Rep.  Pat.  Gas.  130,  28 
Times  L.  R.  149,  holding  that,  although 
there  is  a  monthly  periodical  named  "Every- 
body's Magazine,"  the  use  of  the  term 
"Everybody's  Weekly"  to  designate  a  paper 
published  weekly  will  not  be  restrained,  al- 
though the  two  periodicals  circulate  in  the 
same  section  of  the  country,  the  court  stat- 
I  ing  that  it  is  not  likely  that  the  two  papers 
will  compete  with  one  another. 

It  has  been  asserted  that  no  one  will  be 
prevented  from  using  a  generic  term  in  con- 
nection with  the  conduct  of  his  business  as 
a  tradename,  or  part  of  a  corporate  or  firm 
name,  so  long  as  said  use  is  confined  to  4. 
fair  and  legitimate  purpose.  It  is  only 
when  the  use  of  such  term  in  connection 
with  or  as  a  part  of  a  tradename  is  cal- 
culated to  bring  about  unfair  competition 
in  business,  that  a  court  will  enjoin  its  use. 
It  is  not  enough  that  the  use  of  such  generic 
term  may  possibly  produce  confusion,  or 
result  in  bringing  about  unfair  competition, 
but,  to  warrant  the  court's  interference,  it 
must  reasonably  appear  that  such  will  be 
the  result.  In  the  application  of  this  doc- 
trine, an  insurance  company  using  the  name 
"Travelers'  Insurance  Company"  as  its  cor- 
porate name  is  denied  the  right  to  enjoin 
the  use  by  a  company  manunicturing  ma- 
chines for  the  sale  of  daily  accident  insur- 
ance, of  the  name  "The  Travelers*  Insurance 
Machine  Company."  Travelers'  Ins.  Mach. 
Co.  V.  Travelers'  Ins.  Co.  142  Ey.  623,  134 
S.  W.  877,  judgment  modified  In  143  Ky. 
216,  136  S.  W.  154. 

A  case  of  interest  upon  the  point  pre- 
sented in  Atlas  Mpo.  Co.  v.  Smith  is  Qlaser 
V.  St.  -Elmo  Co.  175  Fed.  276.  holding  that 
where  a  copyright  of  a  novel  has  expired, 
any  person  may  write  a  play  based  there- 
on, and  may  use  the  title  of  the  novel  to 
designate  th'e  play,  provided  he  gives  plain 
notice  as  to  the  authorship  of  the  play; 
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At  to  the  charge  of  unfair  competition, 
the  jurisdiction  depends  solely  upon  diver- 
sity of  citizenship,  and  the  decree  of  this 
court  is  final. 

Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.  220  U.  S.  446,  457,  S5  L.  ed.  536, 
542,  31  Sup.  Ct.  Rep.  456. 

Since  Hutchinson,  P.  &  Co.  t.  Loewy,  su- 
pra, the  Supreme  Court  has  entertained  ap- 
peals, aa  before,  in  cases  based  on  trade- 
marks registered  under  the  act  of  March 
3,  1881,  but  never  in  cases  based  on  regis- 
trations under  the  act  of  1905. 

Standard  Faint  Co.  t.  Trinidad  Asphalt 
Mfg.  Co.  220  U.  S.  446,  55  L.  ed.  636.  31 
Sup.  Ct.  Rep.  456;  Baglin  t.  Cusenier  Co. 
221  U.  S.  580,  687,  65  L.  ed.  863,  867,  31 
Sup.  Ct.  Rep.  669. 

Mr.  Zieonard  J.  IdinKbeln,  with  Mr. 
Hash  K.  Wagner,  for  appellees: 

The  principles  of  the  trademark  lav  and 
the  law  forbidding  unfair  competition  in 
busings  apply  to  books,  magazine*,  news- 
papers, and  the  like. 

Oxford  University  t.  Wilmore-Andrews 
Pub.  Co.  101  Fed.  443;  G.  ft  C.  Merriam  Co. 


V.  Straus,  136  Fed.  479;  Ogilvie  v.  G.  ft  C 
Merriam  Co.  149  Fed.  858;  Merriam  v. 
HoUoway  Pub.  Co.  43  Fed.  450;  Merriam  t. 
Texas  Siftings  Pub.  Co.  49  Fed.  944:  Mer- 
riam V.  Famous  Shoe  Sl  Clothing  Co.  47  Fed. 
411;  Social  Register  Aeso.  v.  Howard,  60 
Fed.  270;  Harper  &  Bros.  v.  Lare,  43  C. 
C.  A.  182,  103  Fed.  203,  03  Fed.  989,  30  C. 
C.  A.  376,  57  U.  S.  App.  279,  86  Fed.  481. 
84  Fed.  222,  224;  Kipling  v.  G.  P.  Putnam's 
Sons,  65  L.R.A.  873.  57  C.  C.  A.  295.  120 
Fed.  631;  Estes  v.  Worthington,  24  Blatchf. 
371,  31  Fed.  154;  Estes  v.  Leslie.  23  Blatclif. 
476,  27  Fed.  22;  Estes  v.  Williams,  22 
Blatchf.  364,  21  Fed.  189;  Browne,  Trade- 
marks, §  116;  Gannert  v.  Rupert,  62  C. 
C.  A.  594,  127  Fed.  962;  New  York  HeraW 
Co.  V.  Star  Co.  146  Fed.  204;  Matscll  t. 
Flanagan,  2  Abb.  Pr.  N.  S.  459 ;  Forney  v. 
Engineering  News  ft  Pub.  Co.  32  N.  Y.  S. 
R.  1122,  10  N.  Y.  Supp.  814;  Bradbury  v. 
Beeton,  21  L.  T.  N.  S.  323,  39  L.  J.  Ch.  X. 
S.  57,  18  Week.  Rep.  33;  Osgood  t.  Allen. 
Holmes,  186,  Fed.  Cas.  No.  10,603;  Stokes 
V.  Allen,  56  Hun,  526,  9  N.  "Y.  Supp.  846; 
Longman  v.  Tripp,  2  Bob.  ft  P.  N.  R.  67; 


and  that  a  purchaser  of  dramatic  rights  who 
uses  the  name  to  designate  a  play  based 
upon  the  novel  is  not  entitled  to  restrain 
the  use  of  the  same  name  to  designate  a 
different  play,  although  based  upon  the  plot 
and  incidents  of  the  novel,  where  the  writer 
of  the  latter  play  clearly  indicates  the 
authorship. 

It  has  been  held  that  it  is  morally  wrong 
for  a  person  to  proclaim  or  even  intimate 
that  hi8  goods  are  manufactured  by  some 
other  and  well-known  concern,  yet  this  does 
not  give  rise  to  a  private  right  of  action,  nn- 
leai  the  property  rights  of  that  concern  arc 
interfered  with,  and  the  use  by  a  new  com- 
pany, to  designate  an  ice  cream  of  its  manu- 
facture, of  a  name  similar  to  that  long 
used  by  another  company  to  designate  ite 

f>roduct,  "condensed  milk/'  although  with 
raudulent  intent  to  induce  a  belief  on  ihe 
part  of  the  public  that  its  ice  cream  is  made 
by  the  condensed  milk  company,  unless  it 
appears  that  the  property  rights  of  the 
latter  company  are  jeopardized  thereby, 
does  not  entitle  it  to  enjoin  such  use,  since 
the  manufacture  of  commercial  ice  cream 
does  not  come  into  competition  with  the 
manufacture  of  condensed  milk,  and  in  the 
absence  of  competition,  rights  cannot  be  as- 
serted as  accruing  from  the  secondaiy  mean- 
ing of  a  trademark  or  tradename,  for  the 
phrase  "unfair  competition"  presupposes 
competition  of  some  sort,  and  in  the  absence 
of  competition  the  doctrine  cannot  be  in- 
voked. Borden  Ice  Cream  Co.  v,  Borden's 
Condensed  Milk  Co.  121  C.  C.  A.  200,  201 
Fed.  610. 

The  manufacturer  of  a  medicinal  prepara- 
tion, applying  thereto  the  name  "Listerine," 
is  not  entitled  to  restrain  the  use  of  the 
word  '^isterated"  hy  another  emnpaay  to 
47  L.RJk.(N.8.) 


designate  a  tooth  powder.  Lambert  Phar- 
mocal  Co.  V.  J.  Palmer  ft  Son.  2  D.  L.  R. 
368,  Rap.  Jud.  Quebec,  21  B.  R.  451. 

Persons  practising  dentistry  under  a  cer- 
tain  name  are  not  entitled  to  restrain  the 
use  of  the  same  name  by  an  incorporated 
company  engaged  in  the  manufacture  of 
dental  goods.  Longenecker  v.  Longniei&er 
Bros.  140  N.  T.  Supp.  403. 
'  A  manufacturer  of  polish  for  boota,  etc., 
who  has  designated  the  product  by  the 
term  "Nugget'  with  the  device  of  a  nug;get 
under  it,  which  has  been  registerd  aa  a 
trademark  therefor,  cannot  complain  of  the 
use  of  the  same  word  with  a  similar  device 
by  another  manufacturer  to  designate  rub- 
ber heels.  Nugget  Polish  Co.  v.  Harboro 
Rubber  Co.  29  Rep.  Pat.  Cos.  133,  cited  in 
Law- Rep.  Current  Index,  1912,  p.  418. 

A  telegraph  company  is  not  entitled  to 
reetrain  the  use  of  a  simulation  of  its  en- 
velop witii  the  word  "telegram**  printed 
thereon,  by  a  manufacturing  company  ad- 
vertising specialties,  which  makes  use  of 
the  envelop  for  the  purpose  of  drawing  at- 
tention to  the  contents  of  the  envelop, 
and  of  securing  from  the  addressee  imme- 
diate attention  thereto,  since  the  tel^raph 
company  is  not  affected  In  any  of  its  prop- 
erty ri^ts,  and  the  device  is  not  calculated 
to  deceive  in  the  substantial  sense  in  which 
that  term  is  used  with  reference  to  unfair 
competition,  since  at  most  it  is  calculated 
to  produce  a  momentary  deception  of  such 
trivial  character  that  any  serious  action 
based  upon  it  prejudicial  to  the  complain- 
ant would  not  be  a  natural  and  prwable 
consequence  of  the  deception.  Poatal  TeUc. 
Cable  Co.  v.  Ltveimera  ft  K.  Co.  188  Fed, 
696.  A.  G.  S. 
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Ex  parte  F6nB,  2  DeG.  ft  J.  230,  27  L.  J. 
Bankr.  N.  S.  17,  4  Jut.  N.  S.  682.  6  Week. 
Rep.  417;  EeUy  Button,  L.  B.  S  Ch. 
708,  37  L.  J.  Ch.  K.  S.  017,  10  L.  T.  N.  S. 
228,  16  Week.  Rep.  1182;  Investor  Pub.  Co. 
T.  DobinBon,  82  Fed.  56,  72  Fed.  603;  Snow- 
den  T.  Noah,  Hopk.  Ch.  361,  14  Am,  Dec. 
647;  Stephens  T.  De  Ctmto,  7  Robt.  843; 
Dayton  T.  Wilkes,  17  How.  Pr.  610;  Joseph 
Dixon  Crucible  Co.  t.  Guggenheim,  2  Brewst. 
(Pa.)  321;  American  Grocer  Pub.  Asso. 
Grocer  Pub.  Co.  26  Hud,  398;  Clonent  t. 
Maddick,  5  Jur.  K.  S.  602, 1  Giff.  08;  Ingram 
V.  SUff,  6  Jur.  K.  S.  047;  Bell  v.  Locke,  8 
Paige,  75,  34  Am.  Deo.  371;  Duniway  Pub. 
Co.  T.  Northwestern  Frintii^  ft  Pub.  Co.  11 
Or.  322,  8  Pac.  283;  Browne,  Trademarks,  2d 
ed.  §§  546,  552;  Robertson  t.  Berry,  60 
Md.  601,  33  Am.  Rep.  328;  Price  ft  S.  Trade- 
mark Cases,  p.  163;  Ho^  v.  Kirby,  8  Ves. 
Jr.  216,  7  Berised  Bep.  30;  Longman  v. 
Winchester,  16  Yes.  Jr.  260)  Edmonds  ft 
Benbow,  Seton,  3d  ed.  005;  Re  Edinburgh 
Correspondent  Newspaper,  1  Sc.  Seas.  Cas. 
Ist  series,  147;  Cox,  Manuel  of  Trade 
Cases.  No.  34;  Spottiswoode  t.  Clark,  10 
Jnr.  1043,  2  Fhill.  Ch.  164,  1  Coop.  t.  Cott. 
264. 

The  good  will  of  a  newspaper  Is  pro- 
tectible. 

Metropolitan  Nat.  Bank  t.  St.  Louis  Dis- 
patch Co.  149  U.  S.  436,  446,  37  L.  ed. 
TOO,  802,  13  Sup.  Ct.  Rep.  044;  Dayton  t. 
Wilkes,  17  How.  Pr.  510;  Gannert  t.  Rupert, 
62  0.  C.  A.  604,  127  Fed.  963;  Clemens  v. 
Belford,  11  Biss.  469,  14  Fed.  728;  Byron 
T.  Johnston,  2  Merlv.  20,  16  Bevised  Bep. 
135;  Halstead  v.  Houston,  ]11  Fed.  376; 
Dixon  Crucible  Co.  v.  Guggenheim,  2  Brewst. 
(Pa.)  321;  Bobertson  v.  Berry,  60  Md.  591, 
33  Am.  Bep.  328;  Matsell  t.  Flanagan,  2 
Abb.  Pr.  N.  S.  459. 

Infringement  threatened  by  advertise- 
ments should  be  enjoined. 

G.  ft  C.  Merriam  Co.  v.  United  Diction- 
ary Co.  76  C.  C.  A.  470,  146  Fed.  359; 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.  32 
Fed.  99;  Shaver  v.  Shaver,  54  Iowa,  208, 
37  Am.  Rep.  194,  6  N.  W.  188. 

The  fact  that  complainants'  stories  are 
not  the  highest  clasB  of  literature  does  not 
debar  them  from  relief  by  the  courts. 

Bleietcin  v.  Donaldson  Lithographing  Co. 
188  U.  S.  239,  251,  47  L.  ed.  460,  462,  23 
Sup.  Ct.  Rep.  298;  Henderson  v.  Tompkins, 
60  Fed.  763;  Mataell  v.  Flanagan,  2  Abb. 
Pr.  N.  S.  459;  Munro  v.  Tousey,  129  N.  Y. 
38,  14  L.R.A.  246,  29  N.  E.  9;  Ogilvie  v. 
Getts,  —  Pa.  — ,  June  12,  1912. 

If  a  merchant's  goods,  by  the  fact  of  long 
use  of  a  particular  known  trademark,  have 
become  known  under  the  name  of  the  object 
as  a  tradename,  the  symbol  of  which  has 
been  used  as  a  trademark,  a  rival  will  be 
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enjoined  friHn  aelling  a  abnilar  article  of 
merchandise  either  under  that  nam<^  or 
with  any  device  or  symbol  which  will  cause 
his  goods  to  be  known  by  the  same  name. 

Seixo  V.  Provesende,  Lb  R.  1  Ch.  192,  12 
Jiur.  N.  S.  216,  14  L.  T.  N.  S.  314,  14  Week. 
Rep.  867;  Johnson  ft  Johuson  v.  Bauer  ft 
Black,  27  0.  0.  A.  374,  63  U.  S.  App.  437, 
82  Fed.  662. 

Registration  is  the  best  evidence  of  in- 
tention to  adopt  a  trademark. 

HeaseHime,  l^ademarks,  p.  29;  Thaddeus 
Davids  Co.  T.  Davids,  100  Fed.  286. 

Van  Valkenburgh,  District  Judge  de- 
livered the  opinion  ttf  the  court; 

Appellees,  complainants  below,  are  citi- 
zens of  the  state  of  New  York,  and  are  the 
members  of  a  copartnership  known  and 
styled  as  Street  ft  Smith.  This  firm  is  en- 
gaged in  the  business  of  publiahing  detective 
stories  characteriiied  by  the  general  name 
of  "Nick  Carter."  Its  publications  are  is- 
sued weekly  and  consist,  exclusive  of  cover, 
of  32  pages  11  by  8  in^es  in  slse.  Of 
these  pages,  26  are  devoted  to  a  detective 
story  complete  in  itself;  6  pages  to  space- 
filling items  under  the  heading,  "News  of 
All  Nations;"  and  1  page  to  advertising 
other  publications  issued  hy  the  same  firm. 
The  cover  is  in  colors  and  presents  in  order 
the  serial  number,  date,  price,  general  title 
"Nick  Carter,"  the  specific  title  of  the  de- 
tective story,  as  "The  Red  Button,"  con- 
tained in  that  issue,  and  an  illustration 
characteristic  of  the  story,  or  depicting 
some  incident  in  it.  Slight  modifications  of 
interior  make-up  have  since  been  made,  but 
this  description  applies  to  complainants' 
exhibit,  filed  with  their  bill  July  1,  1912. 
The  function  of  the  weekly  issue  is  the  pub- 
lication of  the  single  detective  story  con- 
tained therein.  A  different  story  under  a 
distinct  title  is  published  each  week.  These 
stories  are  complete  in  themselves.  The 
only  connection  between  them  is  that  the 
detective  character,  Nick  Carter,  is  the  cen- 
tral figure  in  each.  April  19,  1910,  com- 
plainants registered  the  name  "Nick  Car- 
ter" as  a  trademark  for  "a  weekly  publica- 
tion devoted  to  fiction,"  alleging  that  it  had 
been  used  in  their  business  and  that  of  their 
predecessors  since  March  30,  1885. 

The  appellant  Atlas  Manufacturing  Com- 
pany is  a  Missouri  corporation  domiciled 
in  the  city  of  St.  Louis.  Its  business  in- 
cludes the  manufacture  and  sale  of  moving 
picture  films.  Appellant  Crawford  Is  its 
president.  In  January  or  February,  1912, 
said  Atlas  Manufacturing  Company  em- 
ployed certain  persons,  named,  respectively, 
Wolcott  and  Hamilton,  to  write  a  acenario 
or  memorandum  of  the  series  of  events  in 
a  detective  story.  This  story  was  then  acted 
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with  appropriate  stage  setting  and  the  per- 
fonnance  photographed  in  sequence.  From 
these  photographs  a  film  was  prepared,  and 
it  is  the  purpose  of  appellants  to  selli  rent, 
or  lease  this  film  to  such  peraons  as  may 
desire  to  display  it  in  moving  picture 
theaters.  As  advertised  the  atoty  presents 
"Nick  Carter,  the  Great  American  Detec- 
tive, Solving  the  9100,000  Jewel  Mystery." 
It  appropriates  neither  title,  plot,  nor  ait'ia- 
tioius  of  any  story  published  by  complain- 
ants. The  name  "Nick  Carter"  is  used,  and 
a  detective  story  is  portrayed.  The  name  of 
the  appellant  corporation,  as  manufacturer, 
is  displayed  upon  the  screen.  Complain- 
ants, claiming  the  "exclusive  right  to  make, 
sell,  ^rint,  publish,  and  display  to  the  pub- 
lic detective  stories  marked  with  the  name 
and  trademark  "Nick  Carter,'  and  called 
and  known  by  the  tradename  'Nick  Car- 
ter,'" filed  their  bill  of  complaint  July  I, 
1912,  to  restrain  defendants  from  using 
this  name  in  any  connection  or  form.  A 
preliminary  injunction  was  granted,  and  de- 
fendants appealed.  Complainants  have 
taken  out  no  copyright  upon  any  of  their 
publicatione.  Therefore  no  rights  arising 
under  the  copyright  law  are  presented  for 
determination.  Tlie  property  rights  assert- 
ed are  based  (1)  upon  registered  trade- 
mark; (2)  upon  tong-established  trade- 
name. 

The  trademark  registered  is  "Nick  Car- 
ter." The  law  authorising  such  registration 
provides  that  the  applicant  shall  specify 
"the  class  of  merchanflise  and  the  particular 
description  of  goods  comprised  in  such  class 
to  which  the  trademark  ts  appropriated, 
.  .  .  a  description  of  the  trademark  it- 
self," and  "a  statement  of  the  mode  in 
which  same  is  applied  and  afTived  to  goods. 
.  .  ."  Act  Fell.  20,  in05,  33  Stat,  at  L. 
chap.  592.  p.  724.  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1459.  In  compliance  with  this  re- 
quirement, complainants  particularly  de- 
scribe their  so-called  poods  as  "a  weekly 
periodical  devoted  to  fiction."  To  entitle 
this  publication  to  protection  under  the 
trademark  granted,  it  must  conform  to  the 
description  filed;  it  must  be  a  periodical. 
In  Smith  v.  Hitchcock.  226  U.  S.  53,  57 
L.  ed.  119,  .1.3  Sup.  rt.  Rep.  6,  decided  No- 
vember 18,  1012,  tlio  Supreme  Court  held 
that  the  "Tip  Top  Weekly."  issued  by  these 
same  complainants,  and  pructically  identical 
in  structure  with  the  "Nick  Carter"  publica- 
tion, in  not  a  periodical,  but  a  book. 

Literary  property  in  a  book  cannot  be 
protected  by  trademark,  nor  otherwise  than 
by  copyright.  Black  v.  Ehrieh  (C.  C.)  44 
Fed.  793;  Browne,  Trademarks,  116,  117. 
This  is  conecded  by  eompliiinants'  counsel 
in  brief  and  argument;  hut  it  is  claimed 
that  whether  the  publication  be  regarded 
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as  a  periodical  or  a  book  the  trademark 
protects  it  in  its  character  as  goods  or  mer- 
chandise. It  ii  therefore  well  to  deter- 
mine the  exact  nature  of  the  "merchandise" 
to  which  the  trademark  applies.  TliiB  mast 
be  the  publication,  as  audi,  whether  book 
or  periodical.  It  ia  the  ftnm,  not  the  em- 
tents.  "Nick  Carter"  ia  not  the  name  of 
the  specific  story,  aa,  in  this  case,  "The 
Red  Button."  None  of  the  individual 
stories,  as  such,  are  covered  by  the  mark. 
To  publish  a  little  booklet  entitled  **The 
Red  Button,"  distinct  in  size,  form,  and 
dress,  not  bearing  the  imprint  "Nick  Car- 
ter," would  not  infringe  this  technical  trade- 
mark. Conceding  to  this  registered  mark 
its  broadest  application,  it  can  at  most  pro- 
tect only  against  something  in  the  nature 
of  a  periodical  publication  of  the  same  class. 

No  exercise  of  imagination,  however  fer- 
tile, can  transform  defendants'  film  or  its 
intermittent  exhibitions  into  anything  re- 
sembling a  periodical  publication. 

Complainants'  chief  reliance  would  eeem 
to  be  upon  the  claim  asserted  in  their  bill 
that  they  have  possessed  for  many  years, 
and  still  possess,  the  exclusive  right  to 
make,  sell,  print,  publish,  and  display  to 
the  public  detective  stories  called  and  known 
by  the  tradename  "Nick  Carter."  This  is 
a  direct  appeal  to  the  law  affecting  unfair 
competition  in  trade.  Because  they  have 
long  published  detective  stories  associated 
with  this  name  and  character,  they  now  as- 
sert the  exclusive  right  to  construct  and 
make  public  in  any  manner  whatsoever  all 
detective  stories  involving  the  name  and 
character  of  Nick  Carter.  It  is  the  individ- 
ual story  as  an  article  of  merchandise,  and 
not  the  form  of  publication,  for  which  pro- 
tection is  thus  invoked.  In  the  language 
of  the  brief,  "the  sole  question  in  this  case 
for  the  court  to  decide  is  whether  or  not 
a  moving  picture  film  is  of  the  same  class 
of  goods  as  a  printed  book."  The  claim  ad- 
vanced is  ingenious  and  decidedly  compre- 
hensive in  its  scope. 

We  agree  with  counsel  that  "the  fact 
that  appellees'  [complainants']  stories  are 
not  the  highest  class  of  literature  does  not 
bar  complainants  from  relief  by  the  courta" 
In  other  words,  this  fact  does  not  take  from 
the  stories  their  essential  character  as  lit- 
erature in  the  eyes  of  the  law.  They  ar^ 
subjects  of  copyright.  And  this  leads 
to  inquire  what  complainants'  standing 
would  be  under  the  law  of  copyrightsT  The 
author  of  a  literary  work  or  composition 
has,  by  common  law,  the  exclusive  rigbt 
to  the  first  publication  of  it.  He  has  no 
exclusive  right  to  multiply  or  control  the 
subsequent  issues  of  copies  by  others.  Tb* 
right  of  an  author  or  proprietor  of  a  liter 
ary  work  to  multiply  copies  of  it  to  tht 
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cxclunon  of  otliera  is  fhe  erwture  of  stat- 
ute. This  is  tiie  right  secured  hj  the  copy- 
right laws  of  the  different  governmeDts. 
Palmer  v.  De  Witt,  47  N,  Y.  632,  7  Am. 
itep.  480. 

"Neither  the  author  nor  proprietor  of  a 
literary  work  has  any  property  in  its  name. 
It  is  a  term  of  description  which  serves 

to  identify  the  work;  but  any  other  person 
can,  with  impunity,  adopt  it  and  apply  it 
to  any  other  book,  or  to  any  trade  com- 
modity, provided  he  does  not  use  it  as  a 
false  token  to  induce  the  publie  to  believe 
that  the  thing  to  which  it  ia  applied  is  the 
identical  thing  which  it  originally  desig- 
nated. If  literary  property  could  be  pro- 
tected upon  the  theory  that  the  name  by 
which  it  is  christened  ia  equivalent  to  a 
trademark,  there  would  be  no  necessity  for 
copyright  laws."    Black  t.  Ehrich,  supra. 

So  the  copyright  of  a  book  does  not  pre- 
vent others  from  taking  the  same  title  for 
another  book,  though  the  copyright  has  not 
expired;  and  on  the  expiration  of  the  copy- 
right of  a  novel  any  person  may  use  the 
plot  for  a  play,  copy  or  publish  it,  or  make 
any  other  use  of  it  he  sees  fit.  In  auch  case, 
where  one  writes  and  copyrights  a  play 
based  on  a  novel,  and  bcHring  the  same  title 
as  the  novel,  he  cannot  prevent  another  from 
giving  the  same  name  to  an  entirely  differ- 
ent play  which  has  been  constructed  from 
that  novel.  Glaser  v.  St.  Elmo  Co.  (0.  C.) 
175  Fed.  270.  The  riglit  to  use  a  copyrighted 
:/iame  upon  the  expirution  of  the  copyright 
becomes  public  property,  subject  to  the  limi- 
tation that  the  right  be  so  oxrrcised  as  not 
to  deceive  members  of  the  public  and  lead 
them  to  believe  that  they  are  buying  the 
particular  thing  which  was*  produced  under 
the  copyright.  G.  tc,  C.  Merriam  Co.  v. 
Ogilvie  (C.  C.  A.)  16  L.R.A.{N.S.)  649,  88 
C.  C.  A.  S96.  159  Fed.  638,  14  Ann.  Cas. 
796. 

Original  8  4952,  U.  S.  Rev.  Stat,  pro- 
vided that  "authors  may  reserve  the  right 
to  dramatize  or  to  translate  their  own 
works."  Unless  this  reservation  was  made, 
the  public  was  free  to  make  such  use  of 
them.  By  act  of  March  3,  1891,  chap.  565, 
26  Stat,  at  L.  1107,  U.  S.  Comp,  Stat.  1901, 
p.  3406,  it  was  provided  that  "authors  or 
their  assigns  shall  have  the  exclusive  right 
to  dramatize  and  translate  any  of  their 
works  for  which  copyright  shall  have  been 
obtained  under  the  laws  of  the  United 
States."  This  made  such  exclusive  right  an 
integral  part  of  the  copyright  itself.  Un- 
der this  section,  so  amended,  the  Supreme 
Court  has  held  that  an  exhibition  of  a  scries 
of  photographs  of  persona  and  things,  ar- 
ranged on  films  as  moving  picttirea,  and  so 
depicting  the  principal  srrnrs  of  an  niitlifir'a 
work  as  to  tell  the  story,  is  a  dramatizalion 
of  such  work,  and  the  person  producing  the 
47  L.R.A  fN\R.> 


films  and  offering  them  for  sale  for  exhibi- 
tions, even  if  not  himself  exhibiting  them, 
infringes  the  copyright  of  the  author. 
Kftlem  Co.  t.  Harper  Bros.  222  U.  S.  56, 
50  L.  ed.  92,  32  Sup.  Ok  Rep.  20,  Ann. 
Cas.  1018A,  1285.  Nevertheless,  it  is  held 
that  the  owner  of  the  copyright  of  a  novel 
ia  not  entitled  to  protection  against  the 
use  of  that  name  in  connection  with  a 
drunatic  composition  which  does  not  pre- 
sent any  scenes,  plot,  or  dialogue  imitated 
or  adapted  from  the  novel;  it  being  the 
name  in  connection  with  the  novel,  and  not 
the  name  alone,  which  the  copyright  pro- 
tects. Harper  v.  Ranous  (C.  C.)  67  Fed. 
904.  If  the  copyright  has  expired,  or  none 
has  been  taken  out,  neither  the  rights  and 
privileges  conferred,  nor  the  limitations  and 
obligations  imposed,  by  that  law  are  pres- 
ent, because,  apart  from  the  statute,  none 
exist. 

Complainants  do  not  rely  upon  copyright. 
The  name  "Nick  Carter"  is  not  the  title  of 
any  story,  nor  the  name  of  author  or  pub- 
lisher. But  complainants  insist  that  we 
shall  consider  their  books,  not  from  the  lit- 
erary standpoint,  .but  as  merchandise,  and 
cite  numerous  cases  recognizing  that  the 
principles  of  trademark  law,  and  the  law 
forbidding  unfair  competition  in  business, 
may,  under  certain  conditions,  apply  to 
books,  magazines,  periodicals,  and  news- 
papers. That  they  may  and  do  apply  to 
magazines,  periodicala,  and  newspapers, 
as  such,  we  have  already  seen;  to  books 
the  application  is  more  limited.  The 
cases  cited  reveal  that  protection  is  ac- 
corded in  connection  with  specific  kinds  of 
books,  such  as  Bibles,  dictionaries,  and 
works  of  a  like  nature,  where  the  name  has 
ao  long  been  used  to  designate  the  produc- 
tion as  to  have  become  identified  with  such 
particular  publications  as  denoting  their 
origin,  and  where  the  use  of  such  name  by 
another  publisher,  having  no  connection 
with  the  place  or  name,  can  have  no  pur- 
pose except  to  deceive  purchasers.  Oxford 
University  v.  Wilmore- Andrews  Pub.  Co. 
(C.  C.)  101  Fed.  443;  G.  A  C.  Merriam  Co. 
v.  Straus  {C.  C.)  136  Fed.  477:  Ogilvie  v. 
G.  &  C.  Merriam  Co.  (C.  C.)  149  Fed.  858; 
Merriam  v.  Holloway  Pub.  Co.  (C.  C.)  43 
Fed.  450;  Merriam  v.  Texas  Siftings  Pub. 
Co.  (C.  C.)  49  Fetl.  944;  Merriam  v.  Fa- 
mous Shoe  &  Clothing  Co-  (C.  C.)  47  Fed. 
411.  In  instances  where  the  same  method 
of  selection,  illustration,  and  style  of  bind- 
ing, as  well  as  name  on  the  cover,  have 
been  taken,  the  form  of  publication  is  the 
feature  of  critical  importance.  Estes  v. 
Williams  (C.  C.)  22  Blatchf.  364,  21  Fed. 
18!);  Estea  v,  Leslie  (CO  23  Blatchf.  479, 
27  Fed.  22;  Estes  v.  Worthington  (C.  C.) 
24  Blatchf.  371,  31  Fed.  154.  In  all  atws 
tho  courts  have  been  >tej»i^p)^tMt^W§Ji^ 
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doctrine  announced  to  the  special  circum- 
Btances,  and  have  coupled  it  with  a  reetate- 
ment  of  well-known  principlea.  Thus,  in 
G.  Sl  C.  Merriam  Co.  v.  Straus  (C.  C.)  136 
Fed.  477,  Judge  Wallace  said:  "It  is  prop- 
er, however,  to  say  that  the  bill  is  in  part 
an  att«npt  to  protect  the  literary  property 
in  tfaa  dictionaries,  which  became  puhlici 
juris  upon  the  expiration  of  the  copyrights. 
This  attempt  must  prove  futile." 

In  Ogilvie  v.  G.  &  C.  Merriam  Co.  (C. 
C.)  140  Fed.  868,  it  is  pointed  out  that 
this  public  right  cannot  be  taken  away  or 
abridged  on  any  theory  of  trademark  or 
unfair  competition,  which  is  only  another 
way  of  seeking  to  perpetuate  the  monopoly 
secured  by  the  copyright.  Similar  views 
are  expressed  in  Merriam  v.  Texas  Siftinga 
Pub.  Co.  (C.  C.)  49  Fed.  944,  and  Merriam 
V.  Famous  Shoe  &.  Clothing  Co.  (C.  C.) 
47  Fed.  411.  In  G.  &  C.  Merriam  Co.  v. 
Ogilvie  (C.  C.  A.)  16  L.R.A.{N.S.)  549,  88 
C.  e.  A.  596,  169  Fed.  638,  14  Ann.  Caa.  796, 
the  court  of  appeals  for  the  tirst  circuit 
used  language  Btill  more  explicit:  "The 
name  'Webster'  having  been  copyrighted  by 
the  Merriams,  they  were  protected  in  its 
use  under  a  statutory  right  during  an  ex- 
pressed term  of  years.  The  protection, 
therefore,  in  that  respect,  came  by  virtue 
of  tiie  c(q>yright,  rather  than  by  virtue  of 
iti  use  in  publication  and  trade.  The  statu- 
tory numopoly  having  expired  under  statu- 
tory limitation,  the  word  'W^ebster,'  used 
in  connection  with  a  dictionary,  became 
public  property,  and  any  relief  granted  upon 
the  idea  of  title  or  proprietorship  in  the 
tradename  of  'Webster'  would  necessarily 
involve  an  unwarrantable  continuance  of 
the  statutory  monc^oly  secured  by  the 
copyright." 

^e  important  principle  involved  is,  per- 
haps, most  pointedly  stated  by  Mr.  Justice 
Miller  in  Merriam  v.  HoUoway  Pub.  Co. 
(C.  C.)  43  Fed.  460.  He  says:  "I  want 
to  say,  however,  with  reference  to  the  main 
issue  in  the  case,  tiiat  it  occurs  to  me  that 
this  proceeding  is  an  attempt  to  establish 
the  doctrine  that  a  party  who  has  bad  the 
copyright  of  a  book  until  it  has  expired 
may  continue  that  monopoly  indefinitely, 
under  the  pretense  that  it  is  protected  by 
a  trademark,  or  something  of  that  sort.  I 
do  not  believe  in  any  such  doctrine,  nor  do 
my  associates.  When  a  man  takes  out  a 
copyright  for  any  of  his  writings  or  works, 
he  impliedly  agrees  that  at  the  expiration 
of  that  copyright  such  writings  or  works 
shall  go  to  the  public  and  become  public 
prt^erty.  I  may  be  the  first  to  announce 
that  doctrine,  but  I  announce  it  without 
any  hesitation.  If  a  man  is  entitled  to  an 
extmsion  of  his  copyright,  he  may  obtain 
it  by  the  mode  pointed  out  by  law.  The 
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law  provides  a  method  of  obtaining  such 
extension.  The  copyright  law  gives  an  au- 
thor or  proprietor  a  monopoly  of  tlte  sale 
of  his  writings  for  a  definite  period,  but 
the  grant  of  a  monopoly  implies  that  after 
the  monopoly  has  expired  the  public  shall 
be  entitled  ever  afterwards  to  the  unre- 
stricted use  of  the  book.  ...  I  will 
aay  this,  however,  that  the  contention  that 
complainants  have  any  special  proper^  ui 
'Webster's  Dictionary'  is  all  nonsense  since 
the  copyright  has  expired.  What  do  ther 
mean  by  tlie  expression  'their  book,'  wheo 
they  speak  of  Webster's  Dictionary!  It 
may  be  tlieir  book  if  they  have  bought  it. 
as  a  copy  of  Webster's  Dictionary  is  mv 
book  if  I  have  bought  it.  But  in  no  otiier 
sense  than  that  last  indicated  can  the  com- 
plainants say  of  Webster's  Dictionary  tbst 
it  is  their  book." 

In  the  Chatterbox  Cases  (E^stes  v.  Wil- 
liams (C.  C.)  23  Blatchf.  364,  21  Fed.  189; 
Estes  V.  Leslie  (C.  C.)  23  Blatchf.  476,  27 
Fed.  22;  and  Estes  v.  Worthington  (C.  C.) 
24  Blatchf.  371,  31  Fed.  154)  emphasis  is 
laid  chiefly  upon  similarity  of  form.  Is 
Estes  V.  Williams,  supra,  it  was  said^ 
"There  is  no  question  but  that  the  defend- 
ants have  the  right  to  reprint  the  composi- 
tions and  illuatratioQS  contained  in  these 
bo(^s,  including  the  titles  of  the  several 
pieces  and  pictures.  .  .  .  That  does  not 
settle  the  question  as  to  the  right  claimed 
here.  There  is  work  in  these  publications 
aside  from  the  ideas  and  conceptions.  John- 
ston was  not  the  writer  of  the  articles,  nor 
the  designer  of  the  pictures  composing  the 
books,  but  he  brought  them  out  in  this  form. 
The  name  indicate  this  work.  The  defvnd- 
anta,  by  putting  this  name  to  their  work  in 
bringing  out  the  same  style  of  book,  indi- 
cate that  their  work  is  hia.  This  renders 
his  work  lees  remunerative,  and,  while  con- 
tinued, is  a  continuing  injury  which  it  is 
the  peculiar  province  of  a  court  of  equity 
to  prevenL" 

In  Kalem  Co.  t.  Harper  Bros.  828  U. 
55,  50  L.  ed.  92,  32  Sup.  Ct.  Bep.  20,  Ann. 
Caa.  1913A,  1285,  it  was  snggrsted  by  coun- 
sel that  to  extend  the  copyright  to  a  easo 
of  reproducing  scenes  fnun  Ben  Hur  by 
mrans  of  moving  pictures  was  to  extend  it 
to  the  ideas  as  distinguished  from  the  word» 
in  whieh  those  ideas  are  clothed.  Mr.  Jus- 
tice Holmes  said:  "But  there  is  no  at- 
tempt to  make  a  monopoly  of  the  ideas  ex- 
pressed.  The  law  confines  itself  to  a  par- 
ticular, cognate,  and  well-known  form  of 
production." 

It  may  be  conceded  that  the  law  relating 
to  unfair  trade  has  a  threefold  object: 
First,  to  protect  the  honest  trader  in  the 
business  which  fairly  belongs  to  faim:  sec 
ond,  to  punish  the  dishonest  trader,  who  is 
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taking  hit  competitor's  business  away  by 
unfair  means;  third,  to  protect  the  public 
from  deception.  Gulden  t.  Chance  (C.  C. 
A.)  105  C.  C.  A.  10,  182  Fed.  303.  That  to 
sustain  a  charge  of  infringement,  the  owner 
of  a  trademark  must  have  used  it  on  the 
same  class,  hut  not  necessarily  on  the  same 
species,  of  goods  as  the  alleged  infringer. 
Layton  Pure  Food  Co.  t.  Church  t  D.  Co. 
(C.  C.  A.)  32  L.R.A.(N.S.)  274,  104  C. 
C.  A.  475,  182  Fed.  36.  Of  course,  defend- 
ants' firm  bears  no  resemblance  to  com- 
plainants' hooks.  No  one  would  buy  the 
one  in  the  beli^  that  he  was  getting  the 
other.  It  is  the  display  that  constitutes 
the  infringement.'  if  there  is  one;  and  in 
such  case  the  producer  of  the  film  is  re- 
sponsible equally  with  the  exhibitor.  Kalem 
Co.  V.  Harper  Bros,  supra.  We  do  not  think 
a  moving  picture  show  is  of  the  same  class 
as  a  written  book.  One  belongs  to  the  field 
of  literature;  the  other  to  the  domain  of 
theatricals.  Originally,  there  was  no  legal 
connection  between  the  written  novel  and  a 
dramatizatioD  based  upon  its  characters 
and  incidents.  The  connection  was  made  by 
statute  in  derogation  of  the  common  law. 
In  the  ahscDce  of  copyright,  the  situation 
is  as  if  no  such  connection  had  ever  been 
made.  We  are  unwilling,  indirectly,  to  ex- 
tend to  writings  a  protection  beyond  that 
conferred  by  statute.  Congress  created  a 
apecific  form  of  monopoly  for  literary  prop- 
erty in  this  country,  and  made  it  subject  to 
express  limitations.  It  is  for  Congress  to 
say  whether  these  limitations  should  be  re- 
kxed. 

X'either  trademark  nor  tradename  can 
afford  protection  to  detective  stories,  as 
such,  whether  published  or  still  .unborn, 
and  much  less  where  neither  title  nor  com- 
position is  pirated,  and  hut  a  single  common 
character  is  used.  Tlie  suggestion  involves 
an  attempt  to  make  a  monopoly  of  ideas, 
instead  of  confining  tlie  application  of  the 
law  to  "a  particular  cognate  and  well- 
known  form  of  production." 

Moving  pictures  and  dramatizations  are 
cognate  forms  of  production.  When  copy- 
right was  extended  to  the  latter,  it  neces- 
sarily included  the  former;  but,  in  the  ab- 
sence of  copyright,  no  such  relation  exists 
between  either  of  these  forms  and  the  writ- 
ten book.  It  is  not  thought  that  the  public 
will  be  deceived  into  belief  that  it  is  seeing 
a  reproduction  of  one  of  complainants' 
stories  when  it  witnesses  that  displayed 
from  defendants'  film.  But  if  so,  it  is  no 
more  deceived  than  when  it  reads  a  book 
of  the  same  name  as  one  theretofore  pub- 
lished, but  unprotected.  It  may  be  that 
the  defendant*  are  profiting  by  the  use  of 
a  name  made  distinctive  1^  complainants, 
but  this  ia  tme  of  ouq  who  sell  a  brand 
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of  cigars  named  after  a  famous  book  or  a 
famous  personage.  In  the  absence  of  some 
positive  legal  right  in  complainants,  thes^ 
are  conditions  for  which  equity  cannot  un- 
dertake to  create  a  remedy.  The  decree  be- 
low must  therefore  be  reversed  and  the  casu 
remanded,  with  directions  that  the  prc- 
liminaiy  injunction  be  dissolved  and  the 
bill  dismissed  for  want  of  equity.  Mast. 
F.  k  Co.  v.  Stover  Mfg.  Co.  177  U,  S.  485, 
44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708;  Castner 
V.  Coffman,  178  U.  S.  168»  44  ad.  1021, 
20  Sup.  Ct.  Rep.  842. 
It  la  M  ordered. 

Hook,  Circuit  Judge,  dissenting) 
My  objection  to  the  above  conclusion  can 
be  expressed  in  a  sentence:  The  defend- 
ants are  engaged  in  appropriating  the  fruits 
of  complainants'  current  mdeaTOTS,  and  are 
deceiving  the  public. 

Dismissed  by  the  Supreme  Court  of  the 
United  SUtes,  December  1,  1913,  231  U. 
8.  348,  68  L.  ed.  — ,  34  Sup.  Ct  Rep.  73. 


GEORGIA  SUPREME  COITBT. 
0.  A.  STEVENS  et  al.,  Plffs.  in  Err, 
KRS.  IfATTIE  6TEADMAN. 
Ga.       79  8.  E.  664.) 

Case  —  aulolda  —  dfluuid  oi  reslcnft- 

tlon. 

The  court  erred  in  refusing  to  sustain  a 
general  demurrer  to  the  petition  in  this 
case,  which  was  ui  action  brought  by  • 
widow  against  the  defendants  to  recover 
damages  for  tha  tortions  homicide  M  her 
husband,  it  iMlng  allied  that  the  defend^ 
ants,  in  pursuance  of  a  (»nspiracy  to  bring 
about  tlie  death  of  the  plaintiff's  husbanf], 
had  written  a  letter  calling  upon  the  de- 
cedent to  resign  his  official  position  in  a 
corporation  of  which  he  was  vice  president, 
and  adTising  him  not  to  inquire  into  the 
reasmi*  for  the  demand ;  that,  owing  to  the 
nervous  condition  of  the  daeedent  and  hia 

Headnote  by  Beck,  J. 

\oU.  —  OivU  ItabOUy  for  cauMitff  miU 
dde. 

No  case  has  been  found  where  it  has  been 
endeavored  to  hold  one  civilly  liable  who 
liad  either  counseled  or  aided  one  in  com- 
mitting suicide.  Nor  has  any  other  case 
been  found  where  the  facts  are  similar  to 
those  in  the  principal  case.  Tlic  basis  of 
the  court's  opinion  in  holding  that  the 
writer  of  the  letter  referred  to  m  the  prla- 
cipal  case  was  not  the  pnnfmate  cause  of 
the  suicide  appears  to  be  that  the  court 
would  not  be  warranted  ia  determiaing  that 
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impaired  mental  and  phyBical  condition, 
this  letter,  which  was  delivered  to  and  read 
by  him,  had  the  effect  of  causing  him  to 
talie  a  portion  of  some  narcotic  or  drug 
which  caused  his  death,  and  that  the  defend- 
ants intended  and  knew  that  the  letter 
^ould  produce  this  effect  and  bring  about 
the  death  of  the  decedent. 

(October  4,  1913.) 

IP  RROR  to  the  Superior  Court  for  Uadl- 
\d  son  Coun^  to  review  a  judgment  in 
plaintiff's  favor  in  mn  action  brought  to 
recover  damagea  for  the  death  of  her  hus- 
band which  was  allied  to  have  been  eanaed 
by  defendants*  wrongful  act.  Reversed. 

Statouent  by  Beck,  J.: 

Mrs.  Mattie  Steadman,  for  herself  and 
in  behalf  ot  her  three  minor  children, 
brought  an  action  against  O.  A.  Stevens 
and  nine  other  defendants,  for  the  alleged 
wrongful  homicide  of  O.  M.  Steadman. 
So  much  the  petition  as  needs  now  to 
be  considered  was  to  the  following  effect: 
G.  M.  Steadman,  hereinafter  referred  to 


I  as  the  decedent,  was  the  husband  of  Mrs. 
Mattie  Steadman.  and  the  father  of  thr 
three  minor  children.  He  and  the  defend- 
ants were  stocIditdderB  al  the  Xiller-Gloiii 
Company,  a  domestic  ooix»oration  dcing  an 
extensive  and  lucrativa  business.  Ue  was 
vice  president  and  assistant  general  man- 
ager of  the  corporation,  and  owned  ten 
shares  of  its  capital  itodc,  which,  by  reason 
of  his  efficient  management  of  the  affairs 
of  the  corporatitm,  had  about  doubled  in 
value  since  he  became  a  stockholder.  "Bx 
"was  naturally  of  a  very  nervous,  excitaiile 
temperament."  About  two  years  prior  to 
the  time  hereinafter  referred  to,  "he  had 
an  attack  of  fever,  which  left  his  kidneys 
ftlTected,  and  causing  him  thereafter  to 
suffer  more  or  less  with  dyapepaia,  and 
occasional  attacks  of  neuralgia,  which 
tended  at  times  to  augment  his  said  hctv. 
ous  disposition,  and  rendered  him  more 
easily  influenced  and  depressed  by  unjust 
criticism,  or  other  improper  action  or  con- 
duct of  others  towards  him;"  and  "each 
and  all  of  these  facts  were  well  known  to 
said  defendants."    0.  A.  Stevens,  one  of 


the  author  of  the  letter  had  in  mind  the 
suicide  of  the  addressee,  and  intimated  that 
a  different  question  would  be  presented  were 
that  a  fact. 

It  has  been  held  that  where  injuries  re- 
sulting f  rcott  the  negligence  of  a  third  per- 
son have  produced  insanity  which  led  to 
the  suicide  of  the  person  injured,  the  one 
guilty  of  the  negligence  is  not  civilly  re- 
sponsible for  the  suicide.  Brown  v.  Ameri- 
can Steel  ft  Wire  Co.  43  Ind.  App.  680,  88 
N.  E.  80;  Daniels  v.  New  York,  N.  H.  k  H. 
R.  Co.  183  Mass.  393,  82  L.R.A.  761,  87  N. 
E.  424;  Scheffer  v.  Washington  City,  V. 
M.  A  G.  S.  R.  Co.  105  U.  S.  249,  26  L.  ed. 
1070.  The  basis  of  the  decision  in  such 
cases  being  that  the  suicide  is  such  a  new 
and  independent  agency  as  does  not  come 
within  and  complete  a  line  of  causation 
from  the  accident  to  the  death.  In  the 
Scheffer  Case,  an  action  for  causing  the 
death  of  one  who,  having  been  injured  in 
a  railroad  collision,  snljse^uently  beccune 
deranged  and  committed  suicide,  the  court 
aaJd  ttiat  the  suicide  was  not  a  result  nat- 
urally and  reasonably  to  be  expected  frcnn 
the  injury  received  on  the  train.  It  was 
not  the  natural  and  probable  consequence, 
and  could  not  have  been  foreseen  In  the  light 
of  the  circumstances  attending  the  negli- 
gence of  the  officers  in  charge  of  the  train. 
His  insani^,  as  a  cause  of  his  final  destruc- 
tion, was  as  little  the  natural  or  probable 
result  of  the  n^ligence  of  the  railway  of- 
ficials, as  his  suicide;  and  each  of  these  are 
casual  or  unexpected  causes,  intervening  be- 
tween the  act  which  injured  him  ana  his 
death. 

Where  a  suicide  is  caused  by  the  use  of 
intoxicating  liquors,  it  seems  that  an  ac- 
tion will  lie  under  a  civil  damage  act 
against  one  who  sold  the  liquors  to  such 
^  LJt.A.(N.S.) 


person,  to  recover  damages  for  the  loss  of 
maintenance  and  support.  Blatz  v.  Rohr- 
bach,  42  Hun,  402;  Neu  v.  McKechnie,  95 
N.  Y.  632,  47  Am.  Rep.  89;  Garrigan  t. 
Kennedy,  19  S.  D.  11,  117  Am.  St.  Rep.  927. 
101  N.  W.  1081,  8  Ann.  Caa.  1125;  Gar- 
rigan V.  Thompson,  —  S.  D.  — ,  101  N.  W. 
1135;  Palmer  v.  Schurz,  22  S.  D.  283,  117 
N.  W,  160. 

And  it  is  not  necessary  to  inquire  whetfa- 
er  the  suicide  was  the  natural,  reasonable, 
or  probable  consequence  of  the  defendant's 
act.  It  is  enough  if  the  act  was  committed, 
while  intoxicated,  in  whole  or  in  part,  by 
liquor  sold  hj  the  defendant,  and  if 
reason  thereof  the  pIUntlff*s  meana  of  snp- 

Kort  were  affected  to  his  injurv.  Ken  t. 
[cEechnie,  96  N.  Y.  632,  47  Am.  Rep.  89. 
Nor  is  it  material  that  the  one  who  com- 
mits suicide  was  sober  at  the  time,  if  the 
sale  of  intoxicating  liquors  results  in  his 
suicide  and  was  the  proximate  cause  of  tbe 
aame.  Garrigan  v.  Kennedy,  19  S.  D.  11. 
117  Am.  St.  Sep.  927,  101  N.  W.  1081,  S 
Ann.  Cas.  1125;  Falmer  v.  Schnrz,  22  S.  D. 
283,  117  N.  W.  150. 

And  as  a  sale  to  a  minor  or  an  intoxi- 
cated person  is  illegal,  no  notice  to  tlie 
party  selling  is  required.  Palmer  v.  Sehurz, 
supra. 

And  a  married  woman  is  authorized  to 
recover  the  damages  sustained  by  her  chil- 
dren, although  she  may  not  be  entitled  to 
recover  damages  for  herself,  under  a  statute 
which  provides  that  it  shall  be  1^1  for 
any  married  woman  to  iutitute  and  main- 
tain in  her  own  name  a  suit  on  a  liquor 
dealer's  tiond  for  all  damages  sustained  by 
her  or  by  her  children  on  account  of  snt-ii 
traffic,  the  money  thus  collected  to  be  psi<l 
over  for  the  use  of  herself  and  chiidn'n.. 
Ibid.  J.  H.  a 
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the  defendants,  was  bookkeeper  for  the 
corporation,  and  had  held  such  position 
for  many  years.  He  was  related  by  blood 
or  marriage  to  all  of  the  otlier  defendants. 
He  "had  a  grudge  against"  the  decedent, 
and,  "for  the  purpose  of  humiliating  [him] 
and  driving  him  out  of  said  business,  and 
that  he,  0.  A.  Stevens,  could  finally  get 
rid  of  [decedent]  and  get  him  out  of  his 
way,  and  dispose  of  him  finally,  and  that 
they  [the  defendants]  might  thereafter  buy 
in  the  stock  of  [decedent]  at  a  greatly  re- 
duced value  after  [decedent]  was  dead  and 
finally  disposed  of,  as  it  was  intended  he 
should  txt  thereby,  conceived  the  idea  of 
bringing  unjust,  unfounded,  and  mysteri- 
ous charges  against  [decedent],  well  know- 
ing the  disastrous  and  probably  fatal  result 
that  the  same  would  have  on  and  to  [de- 
cedent], owing  to  his  very  nervous  tempera- 
ment and  state  of  health."  And  the  other 
defendants,  "likewise  well  knowing  the 
said  facts,  conspired  and  confederated  with 
the  Bald  O.  A.  Stevens  to  bring  about  said 
end.  With  this  end  in  view,  and  well 
knowing  the  disastrous  and  fatal  results 
that  would  be  caused  thereby  to  [decedent] 
on  account  of  his  nervous  temperament  and 
state  of  health,  which  was  well  known  to 
them,  the  said  O.  A.  Stevens,  and  other 
defendants  conspiring  and  confederating 
with  him,  prepared  and  had  served  on 
[decedent]  a  paper  which  contained  vague 
and  mysterious  and  unfounded  charges, 
and  threatened  that  if  he  did  not  turn 
over  his  keys  to  the  president  without  ques- 
tion, and  resign  his  position  in  said  com- 
pany, and  sever  his  connection  therewith 
immediately,  it  would  be  worse  for  him- 
aelf  and  his  family,  and  that  they  would 
at  once  have  him  discharged  from  said 
company  and  driven  from  the  business,  and 
thus  public^  humiliate  and  mortify  him, 
said  paper  being  signed  by  each  and  all 
of  the  defendants;  and  also  having  added 
a  clause  containing  an  oath  to  the  effect 
that  they  would  not  mention  their  reasons 
to  any  except  the  members  of  said  firm; 
said  oath  clause  being  likewise  signed  by 
each  and  all  af  the  defendants." 

A  copy  of  the  paper  was  attached  to  the 
petition,  to  meet  a  special  demurrer,  and 
was  as  follows: 

To  G.  M.  Steadman, 
Carlton,  Ga. 
Wi>,  the  undersigned  members  of  the  firm 
of  Tiller-Glenn  Co.,  respectfully  ask  that 
you  resign  your  position  immediately  up- 
on presentation  of  this  notice,  XTnlesB 
same  is  done,  we  will  at  once  discontinue 
your  services  any  longer.  We  would  ask 
that  you  not  inquire  into  the  details  for 
47  L.R.A.(N.S.) 


reasons:  First,  because  it  will  be  best 
for  you  and  your  family;  second,  because 
it  will  be  best  for  our  firm;  third,  because 
we  know  you  will  not  try  to  force  your 
service  on  us  when  we  did  not  want  it, 
and  are  not  satisfied  with  it,  and  won't 
have  it.  You  will  be  at  liberty  to  hold 
onto  your  stock  in  said  firm  or  corpora- 
tion, or  to  sell,  as  you  desire.  We  are 
willing  to  let  our  friendship  and  sociality 
remain  as  before.  We  do  not  propose  to 
mention  our  reason  for  this  to  anyone  ex- 
cept the  signed  members  of  this  notice,, 
which  appears  below,  unless  we  are  forcedi 
to  in  order  to  protect  our  business;  thigi 
we  make  oath  to  below.  This  is  only  at 
business  matter  with  us,  and  have  caused 
us  considerable  trouble  for  several  months. 
We  will  all  sell  out  before  we  will  accept 
your  service  any  longer.  If  you  will  buy 
all  of  us,  then  we  will  get  out.  You  will 
exercise  good  judgment  to  resign  at  once, 
deliver  your  keys  to  the  president  without 
any  questions  whatever.  We  sincerely  wisli 
for  you  all  the  good  luck  that  a  young 
man  might  have,  and  that  your  relations 
towards  UB  and  ours  towards  you  may  be 
pleasant.  We  request  the  secretary  and 
treasurer  to  keep  copy  of  this  notice  and 
to  enter  same  into  the  minute  book  of 
said  firm.  Witness  our  hands  and  seals 
this  7th  day  of  September,  1911. 
Signed  by  the  defendants. 

Now  come  the  above-signed  members  of 
the  firm  of  Tiller-Glenn  Co.,  who  on  oath 
say  that  they  will  not  mention  their  rea- 
sons to  anyone  except  the  members  of  said 
firm,  unless  the  said  G.  M.  Steadman  begin 
saying  some  unpleasant  things  about  said 
firm,  trying  to  damage  said  firm  in  any  ' 
way. 

Signed,  sworn  to»  and  aubscribed  by  the 
defendants. 

The  paper  was  delivered  to  the  decedent 
by  one  of  the  stockholders  on  Saturday 
night,  September  9,  1911,  after  he  had' 
left  the  store  and  the  business  for  the 
week  had  been  closed.  Decedent,  as  the- 
defendants  knew,  had  a  number  of  busl- 
nesa  engagements  with  the  customers  of 
the  corporation  on  the  following  Monday. 
"The  time,  place,  and  manner  of  thus- 
imposing  on  [him]  these  unjust  and  mys- 
terious charges  and  threats,  and  which  it- 
was  stated  would  not  be  explained  or  dis- 
cussed with  him,  and  which  he  was  not  to 
attempt  to  discuss  with  them,  or  any  of 
them,  or  to  investigate  under  said  mysteri- 
ous and  dire  threats,  was  further  calculat- 
ed, as  was  well  known  to  defendants  and' 
intended  by  them,  to  throw  [decedent]  into* 
a  high  state  of  nervous  excitement,  to  un- 
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balance  him,  and  to  caus«  hia  reuon  to 
become  dethroned,  and  in  inch  unbalanced 
and  uncontrolled  condition  to  take  his  cwn 
life  in  order  to  be  rid  of  the  namelesB 
horrorB  by  which  they  had  enrrounded  him, 
and  from  which,  it  would  seem  to  him  in 
his  said  unbaluiced  condition,  which  was 
produced  by  their  illegal  and  criminal  con- 
duct, there  was  no  other  escape  from."  He 
had  ever  been  an  upright  and  honest  of- 
ficial of  the  corporation,  and  had  faithfully 
discharged  bis  duties  as  such,  and  defend- 
ant had  no  just  cause  of  complaint  against 
liim;  and  the  first  intimation  he  had  that 
defendants  had  anything  against  him,  or 
any  desire  or  intent  to  injure  him,  was 
^e  delivery  to  him  of  the  paper  containing 
•the  unfounded  and  mysterious  threats  and 
•charges  against  him.  He  "was  greatly 
iraortified,  and  rendered  very  nervous  and 
excited,"  by  reading  the  paper,  and  "b^fged 
and  implored  the  deliverer  of  said  paper 
to  inform  him  what  the  said  defendants 
liad  against  him,  and  with  what  did  they 
■seek  to  charge  him,  and  why  did  they 
■threaten  publicly  to  disclose  him,  as  afore- 
said, and  without  any  just  cause  what- 
ever." The  bearer  of  the  paper  declined 
to  give  him  any  information  on  the  subject, 
by  reason  of  his  promise  to  the  other  de- 
fendants not  to  do  so.  The  natural  result 
of  said  conduct  on  the  part  of  the  defend- 
ants, "and  as  was  known  and  contemplated 
by  the  defendants  that  it  would  be,  owing 
to  bis  nervous  temperament  and  state  of 
health,  [decedent]  was  rendered  very  nerv- 
ous and  excited,  could  not  sleep,  and  could 
not  eat,  and  was  in  a  state  of  great  despon- 
dency and  despair  all  day  Sunday,  owing  to 
«aid  mysterious  charges  and  direful 
threats,"  Late  Sunday  afternoon  he  found 
another  of  the  defendants,  and  endeavored 
to  ascertain  from  him  the  same  informa- 
tion he  had  sought  from  the  other  defend- 
ant, but  with  like  failure  to  do  so.  He 
was  thus  rendered  more  nervous  and  excit- 
ed, and  became  very  despondent.  The  mak- 
ing of  such  mysterious  charf^  and  threats 
against  him,  and  the  refusal  of  the  defend- 
ants to  inform  him  of  their  nature,  so  that 
lie  could  explain  and  refute  them,  and 
^'owing  to  his  nervous  temperament  and 
-condition  of  health,  which  was  well  known 
to  him,  caused  him  to  become  unbalanced, 
and  his  reason  to  be  dethroned,  and  while 
in  such  condition  to  take  a  large  amount 
of  morphine  or  other  narcotic,  hoping  there- 
'by,  in  bia  unbalanced  and  unreasoning  con- 
dition, to  escape  from  the  horrors  of  said 
nameless  charges  and  threats  and  the  pub- 
lic disgrace  threatened  by  them.  From 
which  said  large  dose  of  narcotic  he  died 
on  the  following  ^Monday  morning,  his 
•death  being  due  and  chargeable  to  the  11- 
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legal  and  criminal  conduct  of  the  sail 
defendanta,  as  aforesaid,  and  the  naturtl 
and  almoet  inevitable  result  of  tbe  illegal 
and  criminal  conduct  of  said  conspirators, 
and  in  their  contemplation  in  signing  and 
sending  said  paper,  and  in  making  said 
charges  and  threats  to  him."  The  plain- 
tiff "chaiges  that  the  said  conduct  of  said 
O.  A.  Stevens  and  the  other  defendants 
who  conspired  with  him,  as  hereinbefore 
stated,  was  a  criminal  conspiracy,  rcsnlt- 
ing  in  the  death  of  her  husband,  as  was 
in  contemplation  of  and  intended  by  tbe 
said  O.  A.  Stevens  with  the  other  defend- 
ants conspired  and  confederated,  as  here- 
inbefore stated,  and  that  each  and  all  ot 
them  are  liable  to  her  therefor."  The  de- 
fendants demurred  to  the  petition,  on  tbe 
grounds,  that  it  set  lozth  no  cause  of 
action,  in  that  tbe  Injury  complained  of 
was  not  actionable,  that  the  damages 
claimed  were  too  remote  to  be  reooverable, 
and  that  the  charges  made  were  not  the 
proximate  cause  of  tbe  injuiy  coniplatned 
of.  The  demurrer  waa  overruled,  and  the 
defendants  exoepted. 

Messrs.  Worler  A  Kail,  for  plaintifTs  ii 

error ; 

No  defendant  shall  be  held  liable  for 
consequences  which  are  not  the  natural 
and  reasonable  resnlte  of  his  act,  and  that 
might  not  have  been  foreseen  and  expected. 

Derry  v.  Flitner,  118  Mass.  131;  Braun 
V.  Craven,  175  lU.  401,  42  LJlJk.  204. 
SI  N.  E.  657.  6  Am.  Neg.  Rep.  15;  Mark 
V.  South  Bound  R.  Co.  52  S.  C.  323,  40 
685,  AS  Am.  St.  Rep.  913,  29  (>. 
E.  906;  Spade  v.  Lynn  &  B.  R.  Co.  ]6S 
Mass.  285,  38  L.R^.  513,  60  Am.  St.  Rep. 
393,  47  N.  E.  88,  2  Am.  Neg.  Rep.  5M: 
Sloane  v.  Southern  California  R,  Co.  Ill 
Cal.  068,  32  L.R.A.  197,  44  Pac.  320,  8 
Am.  Neg.  Cas.  76;  Haile  v.  Texas  &  P. 
R.  Co.  23  L.R.A.  774,  9  C.  C.  A.  134,  23 
U.  S.  App.  80,  60  Fed.  557. 

Mental  anguish  arising  from  a  different 
source  is  not  actionable,  because  not  nat- 
ural or  probable. 

Braun  v.  Craven,  175  111.  401,  42  L.RA. 
199,  51  N.  E.  657,  5  Am.  Neg.  Rep.  15: 
Chicago  v.  McLean,  133  III.  148,  8  LJlJu 
766,  24  N.  E.  627;  Scheffer  v.  Washinp- 
ton  City.  V.  M.  &  G.  S.  R.  Co.  105  U.  S. 
249,  26  L.  ed.  1070;  Boggess  v.  Chesapeake 
&  O.  R.  Co.  37  W.  Va.  2«7,  23  LJLA 
777,  16  8.  E.  525,  7  Am.  Neg.  Gas.  134. 

Unless  tbe  terror,  alarm,  anxiety,  and 
disturbance  of  mind  be  accompanied  with 
physical  injury,  there  can  be  no  recovery. 

Spade  V,  Lynn  *  B.  R.  Co.  168  Maw. 
285,  38  L.R.A.  512,  60  Am.  St.  Rep.  S93. 
47  N.  E.  88.  2  Am.  Neg.  Rep.  BM;  At- 
lantic Coast  Line  B.  Oo.  t.  Duleli,  8  Oa. 
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App.  776,  70  S.  E.  20S;  Central  of  GecHig^a 
K.  Co.  T.  White,  18S  Qm.  624,  69  8.  E. 
818;  Chapman  t.  WeBtern  U.  Toleg,  Co. 
88  Ga.  708,  17  LJLA.  480»  80  Am.  St. 
Bep.  183,  15  8.  E.  901;  Oiddens  r.  Western 
U.  Teleg.  Co.  Ill  Ga.  824,  80  B.  B.  638. 

An  intervening  eanee  dsfeate  recovei? 
miless  such  intervening  canae  be  the  nat- 
ural result. 

Atlantic  Coast  Lln«  B.  Co.  t.  Daniels,  8 
Ga.  App.  776,  70  8.  E.  208;  Macoo  v. 
Dykes,  108  Oa.  647,  31  8.  B.  448;  Bonthern 
Transp.  Co.  t.  Harper,  118  Ga.  676,  45 
8.  E.  468,  16  Am.  Neg.  Rep.  274;  Southern 
a  Co.  T.  Webb,  116  Ga.  162,  69  L.R.A. 
109,  42  S.  E.  395,  12  Am.  Neg.  Bep.  232; 
Sparta  Oil  Mill  v.  Bussell,  6  Ga.  App. 
293,  6S  b.  B.  37;  Bucker  v.  Athens  Mfg. 
Co.  54  Ga.  84;  Perrjr  t.  Central  B.  Co.  66 
Ga.  746;  Perry  t.  Macon  Consol.  Street  B. 
Co.  101  Ga.  407,  29  8.  B.  304,  3  .Am.  Neg. 
Rep.  769;  Coleman  t.  Wrightsville  ft  1. 
B.  Co.  114  Ga.  386,  40  8.  E.  847. 

Messrs.  PanI  Brown,  J.  F.  Ii.  Bond, 
John  J.  Strickland,  and  Bojr  M.  Strick- 
land also  for  plaintiffs  in  error. 

Messrs.  Jidin  E,  Gordon,  B.  T.  Hosley, 
E.  K.  Immpkln,  and  E.  K.  Ijompkln, 
Jr.,  for  defendant  in  error: 

One  who  wilfully  and  intentionally  kills 
or  causes  the  death  of  anotiier,  and  with- 
out a  good  reason  or  cause,  is  liable,  both 
criminally  and  civilly,  therefor,  no  matter 
what  the  means  employed  by  him  to  ac- 
complish audh  may  be. 

Central  of  Georgia  R.  k  Bkg.  Co.  v. 
Denson, -84  Ga.  783,  11  8.  E.  1039;  South- 
em  R.  Co.  V.  Chatman,  124  Ga.  1036, 
0  L.R.A.(N.S.)  283,  S3  S.  E.  692,  4  Ann. 
Gas.  076;  Rome  R.  Co.  v.  Barnett,  94 
Ga.  447,  20  8.  E.  365;  Western  ft  A.  R. 
Co.  T.  Bailey,  106  Ga.  100,  31  S.  E.  547; 
Holaton  v.  Southern  R.  Co.  116  Ga.  668, 
43  8.  E.  20;  Crawford  v.  Southern  R.  Co. 

106  Ga.  872,  83  8.  E.  826,  6  Am.  titg.  Bep. 
459;  Brunswick  ft  W.  B.  Co.  v.  Bostwick, 
100  Ga.  96,  27  S.  E.  726;  Western  ft  A.  B. 
Co.  v.  Bass,  104  Ga.  300,  80  8.  B.  874; 
Crntral  of  Georgia  B.  Co.  Moore,  6 
Ga.  App.  565,  63  S.  E.  642,  21  Am.  N^. 
Bep.  65;  Higgiiis  v.  Southern  B.  Co.  98 
Oa.  751,  2S  8.  E.  837;  Daniels  v.  Perkins 
Tagging  Co.  9  Ga.  App.  845,  72  B.  E.  438; 
Pye  V.  Gillis,  9  Ga.  App.  726,  72  S.  £. 
100;  Sbearm.  ft  Bedf.  Neg.  64,  100,  483: 
Forrest  v.  Georgia  B.  ft  Bkg.  Co.  128 
Oa.  77,  67  S.  E.  98;  Savannah,  F.  ft  W. 
B.  Co.  T.  Godfcin,  104  Ga.  655,  69  Am. 
St.  Rep.  187,  80  8.  E.  378,  4  Am.  Neg. 
Bep.  2S3;  imderson  t.  Southern  R.  Co. 

107  Ga.  600,  83  S.  E.  644;  Primus  v. 
Macon  B.  ft  Light  Co.  126  Ga.  667.  65 
S.  E.  924;  Western  ft  A.  B.  Co.  v.  Bailey, 
106  Ga.  100,  81  8.  E.  S47;  Charleston  ft 
47  LJt.A.(N.8.) 


W.  C.  R.  Co.  V.  Johnson,  1  Ga.  App.  441, 
57  8.  E.  1064;  Batson  T.  Higginbothem. 
7  Ga.  App.  830,  68  8.  E.  466;  Thomp. 
N^.  \  208;  Christian  V.  Columbus  ft  R. 
R.  Co.  70  Ga.  460,  7  8.  B.  216;  Preiser  v. 
Wielsndt,  48  App.  Div.  669,  62  N.  Y.  Supp. 
800,  7  Am.  Neg.  Hep.  658;  Brownback  v. 
Frailey,  78  111.  App.  262;  Hill  v.  Kimball^ 
76  Tex.  210,  7  L.B.A.  618,  13  8.  W.  59  ^ 
Basso  V.  Vami,  81  Cal.  280,  22  Pac.  848; 
Yoakum  V.  Kroner,  —  Tex.  Civ,  App.  — > 
27  S.  W.  968;  Chicago  ft  N.  W.  B.  Co, 
V.  Hunerberg,  16  111.  App.  387;  AlliBO» 
V.  Chicago  ft  N.  W.  B.  Co.  42  Iowa,  274,. 
3  Am.  Neg.  Cas.  330;  Illinois  C.  B.  Co. 
V.  Latimer,  128  III.  168,  21  N.  E.  7} 
Fit^atriek  v.  Great  Western  B.  Co.  IS 
U.  C.  Q.  B.  645;  Barbee  v.  Bcese,  60  Miss. 
006;  Stuts  V.  Chicago  ft  N.  W.  R.  Co. 
73  Wis.  147,  0  Am.  St.  Rep.  769,  40  N. 
W.  053;  Oliver  v.  La  Talle,  36  Wis.  696; 
Davenport  v.  Russell,  6  Day,  145;  Spade 
V.  Lynn  ft  B.  R.  Co.  168  Mass.  286,  3S 
L.B.A.  612,  60  Am.  St.  Bep.  393,  47  N. 
E.  88;  Cheeves  v.  Lanielly,  80  Ga.  114,  4 
8.  B.  902;  Gaskins  v.  Atlanta,  73  Ga. 
746;  Bigelow,  Torts,  pp.  311-316;  Llfo- 
Asso.  oi  America  v.  Waller,  67  Ga.  633. 

Be<*,  J.,  delivered  the  opinion  of  th» 
court: 

Evidently,  from  the  Bjlegatfens  in  the 
petition  in  thia  case,  the  plaintiff  seeks 
to  show  a  cause  of  action  arising  out  of 
the  tortious  htmiieide  of  her  huslwnd.  We- 
do  not  think  thal^  when  all  the  allegations- 
are  considered,  it  is  made  to  appear  that 
the  defendants  committed  any  tortious  act 
which  has  any  causal  relation  to  the  death 
of  the  plaintiff's  husband.  However  odioua 
Buch  a  conspiracy  as  that  charged  upon 
the  part  of  the  defendants  may  have  been,, 
and  however  reprdiensihle  th^r  conduct,, 
the  resulting  product  of  the  alleged  con- 
spirat^  was  not  a  crime  under  tiie  Code- 
of  Georgia,  It  was  a  letter  which  subse- 
quently wait  into  the  hands  of  the  plain- 
tiff^ husband,  and  after  the  reeq>tion  of 
it  he  toidc  an  overdose  of  some  narcotic 
or  drug,  from  the  effecta  of  which  death 
ensued.  But  we  do  not  think  that  it  can 
be  charged,  so  as  to  withstand  a  general 
demurrer,  that  the  letter  which  was  writ- 
ten to  and  received  by  the  decedent  WaSi 
the  cause  of  the  unfortunate  man's  act  in 
taking  the  drug.  We  say  that  such  a  fact 
cannot  be  so  charged  as  to  withstand  a. 
general  demurrer.  Of  course,  such  a  charge- 
can  be  put  into  words,  and  the  words  can 
be  made  a  part  of  the  petiticm,  and  they 
may  be  so  formulated  as  to  make  a  clear, 
distinct  statement  allied  to  be  a  fact; 
the  idea  at' the  time  of  stating  it,  in  the 
mind  of  the  pleader,  may  be  called  a  fact. 
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and  may  be  bo  stated  that  it  could  be  said 
of  it  that  it  was  well  pleaded,  and  there- 
iore  that  the  rule  that  all  facts  well  plead- 
ed should  be  taken  as  true  should  be  ap- 
plied. But  it  is  not  unusual  that,  when 
some  statement  which  is  insisted  upon  as 
a  statement  of  fact  is  contrary  to  natural 
law  and  universal  experience,  it  ia  held  to 
be  demurrable.  For  instance,  in  the  case 
of  Southern  R.  Co.  t.  Covenia,  100  Ga. 
46,  40  L.R.A.  253,  62  Am.  St.  Rep.  312, 
29  S.  E.  219,  where  It  was  alleged  that 
a  child  one  year  eight  months  and  ten  days 
old  was  capable  of  rendering  servicea  to 
its  parent  of  the  value  of  $2  per  month, 
it  was  held  as  a  matter  of  law  that  a 
child  of  the  tender  years  alleged  waa  with- 
out earning  oapacify.  And  so  in  tiiia  case, 
when  it  is  obarged  that  the  letter  slkf;ed 
to  have  been  written  by  the  defoadaiita 
wouldi  when  read  1^  the  decedent,  natural- 
ly result  in  a  certain  state  ni  mind  upon 
the  part  of  the  decedent,  and  that  this 
"was  known"  by  the  defendants,  we  are 
prepared  to  hold  that  this  was  not  such 
a  statement  of  fact  as  will  withstand  a 
demurrer.  What  is  termed  fact  is,  after 
all,  in  such  cases  merely  a  conclusion  of 
the  pleader,  though  it  is  set  forth  as  fact 
and  put  in  the  place  of  a  fact  among  other 
facta  joined  together  in  laying  the  founda- 
tion  of  the  plaintiff's  case.  While  the  state 
of  mind  produced  in  the  decedent,  and  as 
a  result  of  which  it  is  charged  thftt  he 
took  the  fatal  potion,  nuty  be  to  some  ex- 
tent traceable  to  the  reading  of  the  letter, 
it  cannot  be  said  to  be  the  1^1  and 
natural  result  of  the  act  of  the  defendants. 
It  must  be  borne  in  mind  that  there  was 
nothing  said  in  the  letter  which  could 
bring  the  writers  of  it  within  the  category 
of  those  who  advise  or  counsel  one  to  com- 
mit a  specific  act  or  to  take  a  certain  line 
of  conduct  looking  to  the  termination  of 
the  life  of  the  one  counseled,  as  in  those 
decisions  dealing  with  cases  of  persons 
advising,  aiding,  or  abetting  another  to 
commit  suicide,  and  holding  that  the  one 
so  advising  or  abetting  may  be  ccmvieted 
of  murder,  whether  he  be  absent  or  present 
at  the  time  lA  the  suicide.  The  writers 
of  the  letter  now  under  consideration, 
which  it  is  charged  had  such  direful  con- 
sequences, did  not  advise  or  counsel  the 
plaintifTs  husband  to  take  a  drug  or  nar- 
cotic, nor  did  they  advise  or  counsel  him 
to  commit  suicide.  If  they  had  advised 
him  to  commit  suicide,  and  he  had  then 
taken  the  drug  with  suicidal  intent,  the 
'Case  of  the  defendants  might  have  fallen 
-within  the  class  of  eases  above  referred  to. 
■47  L.R.A.(N,S.) 


But  the  plaintiff  in  this  case,  in  the  ab- 
sence of  any  word  or  statement  in  the  let- 
ter showing  the  intent  of  the  writers  there- 
of, charged  that  they  did  it  with  tfae  in- 
tent to  produce  a  certain  mental  effect, 
and  that  they  knew  what  effect  it  would 
have.  It  is  true  that  juries  are  called  upon 
frequently  to  say  what  intention  existed 
in  the  minds  of  a  person  in  performing 
certain  acts,  but  that  is  where  the  person 
whose  intention  was  sought  had  performed 
some  act  the  natural  result  of  which  could 
be  foreseen.  Whoever  uses  a  gun  and  shoot» 
another,  inflicting  a  wound  from  which 
death  results,  is  presumed  to  have  intended 
the  death  of  the  one  who  is  shot.  But 
in  such  a  case  there  is  a  natural  causal 
connection  between  the  ahotiting  and  the 
death,  and  the  one  who  does  the  act  is 
presumed  to  have  intended  the  natural  con- 
sequences  therectf.  But  we  do  not  think  it 
can  be  said  that  ai^one  could  know  that 
the  effect  of  a  letter  containing  a  request 
for  the  person  to  whom  it  was  addressed 
to  resign  from  a  certain  position,  and  ad- 
vising him  to  make  no  inquiry  as  to  tbc 
reasons  for  the  demand,  would  be  to  cauae 
him  to  adopt  any  particular  line  of  coo- 
duct,  whether  the  person  receiving  the  let- 
ter was  sane  or  insane.  If  the  defmdants 
in  this  case  were  guilty  of  the  tortious 
homicide  <d  the  decedent,  thcgr  were  guiltv 
of  murder,  because  the  homicide  was  com- 
mitted with  the  eireamstanees  all  iadicat 
ing  malice  aforethought.  But  Aoea  any- 
me  believe  for  an  instant  that  the  defend- 
ants should  be  held  to  be  guilty  of  murder 
under  tfae  statutes  of  Georgia,  under  the 
facts  alleged  in  this  petition,  aa  In  the 
case  of  one  who  aids  and  abets  and  coon- 
sels  a  suicide,  where  suicide  upon  the  part 
of  the  one  advised  and  counseled  follows! 
Suppose  that  a  grand  jury  should  return 
an  indictment  charging  A  with  the  offense 
of  murder,  for  that  A,  being  the  son  of 
B,  who  was  a  wealthy  man,  did,  for  the 
purpose  of  causing  his  father's  death, 
knowing  that  the  latter  was  of  a  nervous 
and  excitalfle  temperament,  and  that  be 
loved  his  soa  even  in  exeen  of  the  usnil 
measure  of  paternal  affection,  and  that  it 
would  break  his  heart  should  the  tan  com- 
mit any  act  that  was  dishonorable  or 
which  exposed  the  son  to  public  hatred  or 
contempt,  had  written  a  letter  to  his  fstb- 
er,  threatening  at  once  to  begin  a  career 
of  notorious  shameleasnesa  and,  knowing! 
tliat  this  letter  would  cause  such  a  sliovk 
to  the  father  as  to  result  in  his  immediate 
death,  had  caused  it  to  be  delivered  ioti* 
the  hands  of  his  father,  with  intent  that 

Digitized  byGoOglC 


1813.  STEVENS  v. 

tt  dumld  eavM  the  father's  death,  and 
fiiat  the  father  upon  reading  it  had  im- 
mediately died  of  a  broken  heart,  and  that 
all  this  was  doaie  with  malice  aforethought, 
onitouy  to  the  laws,  etc.  Would  this 
court  hold  for  an  instant,  in  case  the 
judge  of  the  trial  court  should  orermle  a 
demurrer  to  such  an  indictment,  that  the 
judgment  should  be  permitted  to  stand,  for 
that  all  facts  well  pleaded  are  admitted, 
and  that  the  facts  here  pleaded  show  a 
wrongful  and  malieious  homicide?  We 
think  that  this  question  answers  itself,  and 
answers  it  in  tiie  negative,  and  that  the 
supposed  case,  legally  viewed,  is  a  close 
parallel  to  the  case  under  consideration.  I 
do  not  think  that  it  could  be  successfully 
charged,  so  as  to  uphold  an  indictment, 
that  A  ill^lly  and  wrongfully  pursued  a 
course  of  conduct  which  was  calculated  to 
break  the  heart  of  B;  that  the  breaking 
ml  the  heart  of  B  was  the  known  and  natu- 
ral consequence  of  A's  conduct;  that  B's 
heart  did  break  as  the  result  of  A's  con- 
duct; that  B  then  and  there  died;  and 
that  A  had  pursued  that  course  of  coa- 
duet  with  malice  aforethought,  intending 
to  break  B's  heart;  and  that  he  was  guilty 
of  murder.  Mere  poBitiveneBa  of  the  terms 
ailing  the  psychological  results  which  we 
have  set  forth  above  would  not  prevent  the 
court  from  holding,  upon  demurrer,  that 
the  results  charged  could  not  have  been 
the  known  and  natural  results  of  the  acts 
charged  against  the  accused,  although  it 
might  be  different  if  it  were  charged  that 
A  had  advised  B  to  kill  himself  by  shoot- 
ing himself  with  a  pistol  or  by  taking  poi- 
son. For  there  the  accused  would  have 
been  coansalii^  and  advising  ths  commis- 
sion of  a  physical  act  which  it  might  be 
said  would  naturally  and  probably  have 
tended  to  produce  certain  results.  We  are 
of  the  opinion  that,  in  the  present  state 
of  our  knowledge  concerning  tbe  laws  gov- 
erning the  operation  of  the  mind,  it  can- 
not be  asserted  that  any  particular  state 
of  mind  would  naturally  result  on  the 
part  of  a  person  who  received  a  communi- 
cation from  another  person,  or  that  the 
communication  would  have  the  effect  of 
causing  the  person  receiving  it  to  perform 
any  certain  physical  act,  in  the  absence 
of  suggestion,  advice,  or  counsel  that  he 
ahonld  do  that  particular  act. 
Judgment  reversed. 

All  the  Justices  concur,  excq>t  Immpkln, 
J.,  disqualided. 

FUh,  Ch.  J.,  and  Hill,  J,  concur  in  the 
judgment. 
47  L.RA.{N.S.) 
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PEOPLE  OP  THE  STATE  OF  ILLINOIS 
EX  BEL.  GEORGE  J.  SMITH,  Appt, 

T. 

D.  L.  BRAUCHER  et  aL 
(268  111.  604, 101  N.  E.  944.) 

Charity  —  right  of  people  to  protect. 

1.  The  people  may  prosecute  a  suit  to 
prevent  dissipation  of  the  funds  of  an  in- 
corporated religious  society,  which  con- 
stituted a  public  charity,  without  making 
all  members  of  the  society  parties  to  the 
proceeding. 

Same  —  dmrcb. 

2.  The  maintenance  of  a  church  for  the 
teaching  and  preaching  of  religious  doc- 
trines IB  a  public  charity. 

Same  —  abandonment  of  ohaKdi  — 
application  cy  prAs. 

3.  The  court  cannot,  upon  the  abandon- 
ment of  the  use  of  church  property  pur- 
chased by  funds  donated  by  members  of  the 
society,  and  its  attempted  sale  by  the  sur- 
viving members  of  the  congregation,  re- 
quire the  application  of  the  proceeds  cy 
pria,  it  no  other  organization  or  society 
exists  which  has  the  same  purpose  and  re- 
ligious belief  as  the  society  to  which  the 
property  belonged. 

(April  19,  1918.) 

Note.  —  OiaposiUon   of  property  of 
church  upon  its  diaaolvMon. 

For  the  ^neral  subject  of  enforcement  of 
general  bequest  for  charity  or  religion,  see 
the  notes  to  Hadley  v.  Forsee,  14  LJLA. 
(N.S.)  49,  and  Buchanan  t.  Kemiard,  87 

L.R.A.(N.8.)  993. 

The  question  of  disposition  of  property 
upon  a  schism  or  division  in  a  religious  so- 
ciety is  excluded,  as  it  is  treated  in  the 
notes  to  Mack  v.  Kime,  24  L.RA.(N.S.)  692, 
and  Ramsey  t.  Hicks,  80  LJtA.(N.S.)  666. 
Cases  of  consolidation  are  excluded  (see 
Jones  V.  Sacramento  Ave.  M.  E.  Church, 
198  III.  626,  61  N.  E.  1018),  as  are  also  the 
question  of  reverter  to  grantor,  matters 
resting  upon  statute,  and  the  special  rights 
of  pew  owners.  As  to  the  disposition  of 
church  property  which  has  escheated  to  the 
government,  see  Church  of  Jesus  Christ  of 
L.  D.  S.  v.  United  States,  136  U.  S.  1,  34  L. 
ed.  478,  10  Sup.  Ct.  Bep.  792.  140  U.  S.  665, 
35  L.  ed.  692,  II  Sup.  Ct.  Rep.  884.  ISO  U.  S. 
145,  87  L.  ed.  1033,  14  Sup.  Ct.  Rep.  44,  re- 
versing 8  Utah,  310,  31  Pac.  436.  As  to  the 
rights  of  pewholders,  see  the  note  to  Ayl- 
ward  V.  0*Brien,  22  L.RA.  206.  As  to  en- 
joining control  of,  use  of,  or  interference 
with,  church  property,  see  the  note  to  Dues- 
sel  T.  Proch,  3  LJtj(.(N.S.)  854. 

Division  among  members. 

For  effect  of  statute  providing  for  use  of 
church  property  by  both  parties  in  case  of 
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APPEAL  hj  relator  from  a  decree  of  the 
Circuit  Court  for  Logan  County  dis- 
misBing  a  bill  filed  to  set  aside  a  sale  of 
real  estate  alleged  to  have  been  held  as  a 
charitable  trust  or  to  execute  cy  pris  the 
trust  in  the  church  property.  Affirmed. 
The  facts  ere  stated  in  the  opinion. 
Messrs.  Kerr  &  Kerr,  for  appellfuit: 
The  church  building  and  ground  consti' 
tuted  a  public  trust  for  charitable  uses, 
and  the  people,  suing  by  the  special  state's 
attorney,  have  a  title  to  maintain  an  action 
to  prerent  a  breach  of  trust,  or  to  restore 
the  trust  fund  after  it  has  been  diverted. 

Brunnenmeyer  t.  Bubre,  32  III.  183 ; 
Heuser  t.  Harris,  42  HI.  425;  Andrews  t. 
Andrews,  110  lU.  223;  Alden  t.  St.  Peter's 
Parish,  168  lU.  631.  30  L.B.A.  232,  42  N.  E. 

a  schism  or  division  in  the  society,  see  note 
to  Poynter  v.  Phelps,  24  L.RA.(N.S.)  729. 

No  case  has  been  found  in  which  the  court 
has  approved  the  division  of  the  funds  of  a 
church  among  the  individual  members  upon 
its  dissolution. 

In  Re  New  South  Meeting-House,  13  Al- 
len, 407,  the  court,  in  refusing  a  petititm  to 
dissolve  a  religious  corporation  and  divide 
its  property  among  its  members,  said: 
"Whether,  in  any  state  of  facts,  it  would  be 
reasonable  or  consistent  with  tlie  principles 
by  which  a  court  of  equity  ia  governed  to 
pass  a  decree  that  property  held  in  trust  by 
a  corporation  for  pious  and  religious  uses 
should  be  converted  to  tlie  private  use  and 
profit  of  its  members,  we  need  not  now  de- 
termine." 

In  Massachusetts  Baptist  Missionary  Soc. 
V.  Bowdoin  Square  Baptist  Soo.  212  Mass. 
108,  98  N.  E.  1045,  Ann.  Cas.  1913  C,  472,  a 
case  without  the  scope  of  this  note,  the 
court  said:  "It  has  been  held  that  the  ma- 
jority of  a  corporation  cannot  sell  church 
proj^rty  and  divide  it  amon^  the  members 
against  the  protest  of  a  nunority.  The 
power  of  the  court  to  authorize  a  ule  for 
such  a  purpose  is  doubtful,  and  oertainly 
would  not  be  exercised  except  in  an  extraor- 
dinary  case." 

So,  while  it  is  not  intended  to  consider  the 
question  of  the  rights  of  pew  owners,  it 
may  be  noted  that  it  has  be^  held  that  the 
court  has  no  power  to  grant  an  application 
for  the  sale  of  church  property,  and  direct 
its  division  among  the  pewbolders,  under  a 
statute  authorizing  the  court  to  order  the 
sale  of  real  estate  of  a  religious  corpora- 
tion, "and  to  direct  the  application  of  the 
moneys  arising  therefrom,  by  the  corpora- 
tion, to  such  uses  as  the  same  corporation, 
>vith  the  consent  and  approbation  of  the 
'court,'  shall  conceive  to  be  most  for  the 
interest  of  the  society  to  which  tlie  real 
iwtate  so  sold  did  belong."  The  court  said: 
"The  trustees  had  no  auUiority  to  dis- 
tribute the  property  of  the  society  among 
its  individual  members,  or  any  class  of 
them.  Their  duty  was  to  preserve  and  ad- 
minister it  in  the  promotion  of  the  pur- 
poses for  which  the  eorporatlon  was  created. 
47  L.R.A.(N.S.) 


892;  Hunt  v.  Fowler,  121  111.  269,  12  N.  E. 
331,  17  N.  E.  491;  Taylor  v.  Keep,  2  lU. 
App.  368;  5  Am.  &  Eng.  Enc.  Law,  925,  2 
Perry,  Tr.  chap.  23,  §§  701,  707.  728,  730, 
732,  733,  744,  748;  2  Story,  Eq.  Jar.  1163- 
1165,  1167;  Jackson  v.  Phillips,  14  Allen, 
539;  Scott  v.  Stipe,  12  Ind.  74;  Gaas  v. 
Wilhite,  2  Dana,. 370,  26  Am.  Dec.  446; 
Sears  v.  Atty.  Gen.  193  Mass.  5&1.  79  H.  E. 
772,  0  Ann.  Cas.  1200;  Dexter  Gardner, 
7  Allen,  243;  Minns  t.  Billings,  183  Mass. 
126,  5  LJl.A.(N.S.)  686,  97  Am.  St.  Rep. 
420,  66  N.  E.  503;  Atty.  Gen.  v.  Pearson,  7 
Sim.  200;  Chaae  t.  Dickey,  212  Mass.  565, 
99  X.  E.  410;  Drummond  v.  Atty.  Gen.  2 
H.  L.  Cas.  837,  14  Jur.  137;  Hinckley  v. 
Thatcher,  139  Mass.  477,  52  Am.  Rep.  719, 
1  N.  E.  840. 


The  court  could  not,  according  to  the  stat- 
ute, approve  of  a  plan  for  any  application 
of  the  moneys  arising  upon  a  sale,  except 
one  which  was  considered  to  be  for  the  in- 
terest of  the  society,  as  an  asaociation 
which  was  to  continue  organized  for  the 

gurposes  of  its  creation."  Wheaton  v. 
ates,  18  N.  Y.  395. 

^  Wliere  a  church  was  incorporated  by  spe- 
cial act,  with  a  duration  of  twenfy  years,  it 
was  held  that,  upon  the  expiration  of  that 
time,  the  property  became  vested  in  the 
members  of  such  church;  but  the  question 
of  division  of  the  property  did  sot  arise  in 
the  case.  Burke  v.  Wall,  20  Ia.  Ann.  38,  29 
Am.  Rep.  316. 

The  doctrine  of  py  pria. 

The  doctrine  of  cy  pria  is  often  peculiarly 
applicable  in  disposing  of  t^ie  property  of  a 
dissolved  church. 

Thus,  where  property  was  given  to  the 
pastor  and  deacons  of  two  churches  of  the 
same  denomination,  "the  division  and  en- 
joyment thereirf  to  he  in  peace  and  harmony 
between  the  said  churches,"  upon  one  of  tlie 
churches  ceasing  to  exist,  the  fund  of  this 
church,  under  the  doctrine  of  cy  prit,  was 
directed  to  he  paid  to  the  pastor  and  dea- 
cons of  the  other  church,  which  had  been 
founded  by  the  aid  of  the  dissolved  church 
and  had  many  of  the  former  members  of 
that  church.  Osgood  v.  Ro^rs,  180  Masii. 
238,  71  N.  B.  306. 

In  Goode  ▼.  MePheram,  61  Ho.  IB6,  where 
lots  were  conveyed  to  certain  persons  as 
trustees  for  the  Methodist  E[riscopal  Church 
South,  and  the  members  of  such  church,  in 
trust,  to  erect  a  church  building  to  be  used 
as  a  place  of  worship,  to  be  stibject  to  the 
rules  and  regulations  of  said  Church  South, 
a  house  of  worsiup  was  erected  on  the  lots, 
but  later  it  was  torn  down  and  the  mate- 
rial sold.  It  was  held  that  the  court  would 
take  judicial  notice  that  a  very  large  sRd 
extensive  ecclesiastical  body  of  citizens  ex- 
ist in  this  country,  known  as  the  Meth- 
odist Episcopal  Church  South,  and  that 
their  chun;h  property,  and  otha  property 
devoted  to  charitable  purposes  bdoBgtng  to 
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Moneys  railed  for  buying  the  land  and 
owtiag  a  church  are  prcBumed  to  be  for 
religiouB  purposcB,  and  where  there  arc 
numerouB  contributors  to  the  fund,  the  dec- 
laration of  one  of  the  contributors  long 
acted  upon  will  be  taken  prima  facie  aa  a 
declaration  of  the  purposes  of  the  trust. 

2  Perry,  Tr.  §  733}  Atty.  Gen.  t.  Clap- 
bam,  4  De  G.  M.  &  O.  591,  3  Eq.  Rep. 
702,  24  L.  J.  Ch.  N.  S.  177,  1  Jur.  N.  S. 
605,  3  Week.  Rep.  IfiS;  Re  New  South  Meet- 
ing-Honae,  13  Allen,  407;  Beatty  T.  Kurtz, 
2  Pet  666,  7  L.  ed.  621;  Happy  t.  Morton, 
83  III.  398;  Atty.  Gen.  t.  Pe»ra(m,  7  Sim. 
290. 

When  the  purposes  for  which  a  ehftri- 
tible  tnut  is  created  fails,  the  court  will 


deriM  a  Bcbeme  for  carrying  forward  the 
purpose  of  the  tnut  fund  of  prte. 

2  Ferry,  Tr.  72S,  728;  Heuser  t.  Harris, 
42  III.  426;  Jackson  t.  Phillips,  14  Allen, 
538;  Ai^.  Gen.  v.  Harrison,  101  Mass.  223: 
Atl^.  Gen.  t.  Clapham,  4  De  G.  M.  G. 
626,  8  Eq.  Rep.  702,  £4  L.  J.  Ch.  N.  S. 
177,  1  Jur.  N.  S.  606,  8  Week.  Rep.  158; 
Atty.  Gen.  t.  BcTryman,  1  Dick.  168 ;  Atty. 
Gai.  T.  Ironnumgen*  Co.  1  Craig  &  Ph.  20H, 
10  Lu  J.  Ch.  N.  B.  201,  6  Jur.  356;  Atty. 
Gen.  T.  Coopm'  Co.  8  Bear.  20,  4  Jur. 
672;  2  Story,  Eq.  Jnr.  1166,  1176;  Brown 
T.  Meeting  Street  Baptist  Soc.  9  R.  I.  177; 
Sanderson  t.  White,  18  Fide  328,  29  Am. 
Dec  691;  Osgood  T.  B<«erB,  186  Mass. 
238,  71  N.  E.  306. 

The  public  policy     oar  state  has  favored 


them,  were  held  in  the  names  of  trustees 
under  deeds  similar  to  the  one  under  con- 
sideration, and  that  the  purposes  of  the 
donor  being  the  spread  of  the  Gospel 
through  the  instrumentality  of  such 
Chureii,  the  heim  of  the  donor  eonid  not  re- 
cover it. 

The  disposition  by  the  court  to  an  allied 
purpose,  of  the  general  fund  of  a  church, 
would  seem  to  be  sustainable  purely  under 
the  doctrine  of  cy  pr*s,  as  thus  devoting  the 
fund  to  a  purpose  as  nearly  allied  as  pos- 
sible to  that  contemplated  by  the  donors. 
And  such  would  seem  to  be  the  effect  of  the 
case  next  cited,  although  it  occurred  in  New 
York,  where  at  that  time  (1878)  the  doc- 
trine of  ej/  prte  did  not  exist.  It  may  be, 
however,  that  the  court  had  in  mind  the 
principle  that  a  trust  will  not  be  allowed  to 
fail  for  want  of  a  trustee,  but  such  principle 
would  seem  to  be  inapplicable  to  the  case. 
In  Re  Congregational  Church,  6  Abb.  N.  C. 
308,  on  the  dissolution  of  a  Congressional 
church  corporation  in  a  certain  village,  it 
was  held  that  its  surplus  funds,  derived 
from  interest  on  legacies  which  it  was  to 
receive  so  long  as  it  withheld  communion 
and  fellowship  from  all  who  upheld  slavery 
or  the  use  of  intoxicants,  etc.,  should  be 

eaid  over  to  the  American  Congregational 
^nion  of  New  York  as  most  in  harmony 
with  what  the  contributors  would  have  ex- 
pected had  they  foreseen  the  event,  rather 
than  to  a  new  Congressional  society  in  the 
village,  organized  partly  for  the  purpose  of 
receiving  such  surplus,  or  to  a  local  Re- 
formed Dutch  Church  with  which  most  of 
the  members  of  the  dissolved  church  had 
affiliated,  such  Dutch  Church  not  refusing 
fellowship  to  those  using  intoxicants. 

It  will  be  observed  that  in  Peopi.k  ex  vsu 
Smith  t.  Braucrkb  the  case  was  dismissed, 
as  there  was  no  closely  allied  purpose  for 
the  exercise  of  the  ej/  pr^  doctnne,  and  the 
court  not  having  authority  to  exercise  the 
prerogative  power  of  a  sovereign. 

Construction  of  language  of  gift. 

Some  of  the  cases  are  apparently  decided 
on  the  construction  <A  the  langntg*  of  a 
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gift,  and  in  such  cases  it  would  not  seem 
necessary  to  invoke  the  doctrine  of  cy  prto. 

In  Re  Inunanuel  Presby.  Church,  112  La. 
348,  36  So.  408,  where  there  bad  been  a  be- 
quest to  "the  several  incorporated  religious 
associations"  (of  a  city)  "propagating  the 
teaching  of  religion  according  to  the  form  of 
government  and  book  of  discipline  of  the 
Presbyterian  Church,"  "to  the  end  that  the 
poor  of  said  respective  churches  may  be 
cared  for,"  and  after  the  fund  was  distrib- 
uted among  such  associations  one  of  them 
was  dissolved,  it  was  held  that  the  remnant 
of  the  fund  in  the  hands  of  such  association 
should  be  delivered  to  the  remiUning  associ- 
ations. 

Ifiseenaiwoni. 

It  may  be  noted  that  it  has  been  held 
that  the  removal  of  a  religious  society  to  a 
new  site,  and  renting  the  old  site  for  itS' 
benefit,  is  not  equivalent  to  losing  "its  vis- 
ibility and  ceasing  to  exist,"  within  the 
terms  of  the  deed  by  which  the  old  site  had 
been  conveyed  to  trustees  for  it,  even 
though  such  removal  and  renting  was  a 
breach  of  trust.  Huegli  v.  Pauli,  26  Oat.  L.. 
Rep.  94. 

In  Huger  t.  Protestant  Episcopal  Church, 
137  Ga.  205,  73  S.  E.  385,  it  was  held  that 
a  trustee-grantee  was  entitled  to  ejectment 
against  the  grantor's  executor  after  thp- 
ceztui  qvM  trust,  a  congregation,  had  ceased 
to  hold  ser^'ices  for  fourteen  or  fifteen 
years,  the  deed  of  trust  being  of  property  to- 
the  Protestant  Episcopal  Church  of  a  diocese 
for  the  consideration  of  $10,  "as  well  as  the 
desire  she,  the  said  party  of  the  first  part, 
has  for  the  encouragement  and  promotion 
of  the  interests  of  the  Protestant  Episcopal 
Church.  ...  To  have  and  to  hold  .  .  . 
in  trust,  nerertheless,  for  the  use  and  bene- 
fit of  ..  .  [a  certain  named  religious 
congregation]  its  successors  and  assigns."' 
The  court  said:  "The  trust  was  not  lim- 
ited to  a  particular  corporation  or  or^nized 
church,  so  as  to  fail  or  terminate  if  such 
church  or  corporation  became  inactive.  It 
appears  that  the  congre^tion  or  in^ion< 
has  not  been  active  fv  some  yeui.  Bnt  a. 
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the  building  of  churches,  and  has  been  zeal- 
ous in  protecting  property  dedicated  to  re- 
ligious ua«8  and  trusts. 

First  M.  E.  Church  v,  Dixon,  178  111. 
2fiO,  52  N.  E.  887;  Adams  v.  First  M.  E. 
Church,  251  111.  268,  96  N.  E.  253. 

The  state  is  interested  in  all  public  or 
charitable  trusts  or  funds,  and  it  can  sue 
by  the  attorney  general  or  state's  attorney 
to  correct  breaches  of  trusts  and  perversion 
of  trust  funds. 

2  Story,  Eq.  Jur.  1191,  3191a;  Atty.  Gen. 
V.  Berryman,  1  Dick.  168;  Atty.  Gen.  v. 
Ironmongers'  Co.  1  Craig  ft  Ph.  208,  10 
L.  J.  Ch.  N.  S.  201,  S  Jut.  366,  2  Beav. 
313;  Harvard  College  v.  Society  for  Pro- 
moting Theological  Education,  3  Gray,  280 ; 
Atty.  Gen.  t.  Old  South  Soc.  13  Allen,  474; 
Atty.  Gen.  t.  Newberry  Library,  150  HI. 
229,  37  N.  E.  236;  Barbour,  Parties,  468, 
661;  Story,  Eq.  PI.  222;  Tudor,  Charities 
ft  Mortmain,  161;  2  Perry,  Tr.  732,  733, 
744;  Atty.  Gen.  t.  Garrison,  101  Mass.  223; 
Hunt  V.  Fowler,  121  111.  26B,  12  N.  E. 
331,  17  N.  E.  491. 

The  special  state's  attorney  had  all  the 
power  of  the  attorney  general  in  institut- 
ing this  proceeding. 

Chicago,  B.  I.  ft  P.  R.  Co.  t.  Fet^Ie^  2S& 
111.  427.  76  N.  E.  700;  Mills  t.  Newberry, 
112  111.  128,  64  Am.  Rep.  818,  1  E.  166; 
Hunt  V.  Chicago  ft  D.  R.  Co.  20  111.  App. 
282. 

Members  and  trustees  of  a  going  church 
have  no  personal  interest  in  tbe  ehureh 

property. 

Adams  T.  First  M.  E.  Church,  251  HI. 
268,  96  N.  E.  253;  Re  New  South  Meeting- 
House,  13  Allen,  497;  Qass  v.  Wilfait^  2 
Dana,  170,  26  Am.  Dec.  446. 

The  iHTOviso  in  a  statute  requiring  the 
net  proceeds  of  a  sale  tq  be  used  for  church 
or  religious  purposes  is  a  denial  of  the 
right  to  sell  church  property  and  divide  the 
mon^  among  the  members  or  alleged  mem- 
bers. 


Ape, 

First  M.  E.  Church  v.  Dixon,  178  111.  260, 
62  N.  E.  887. 

Messrs.  Humphrey  &  Anderson  and 
King  &  Miller,  for  appellees: 

A  charity,  in  a  legal  sense,  may  be  more 
fully  defined  as  a  gift,  to  be  applied  con- 
sistently with  existing  laws  for  the  benefit 
of  an  indefinite  number  of  persona,  and  it 
is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself  if  it  is  so  de- 
scribed as  to  show  that  it  is  charitable  in 
its  nature. 

Crerar  v.  Williams,  145  III.  643,  SI 
L.RJi..  454,  34  N.  E.  467;  Re  Graves,  242 
111.  217,  89  N.  E.  978;  Atty.  Gen.  v.  Fed- 
eral Street  Meeting-House,  3  Gray,  50;  Old 
South  Soc.  V.  Crocker,  119  Mass.  22,  20 
Am.  Rep.  299;  1  Bouvier's  Law  Diet.  228; 
1  Rapalje's  Diet.  198. 

Where  the  subject  of  a  trust  is  a  ctm- 
tract,  not  a  gift,  the  use  will  not  be  a  char- 
ity, and  where  the  gift  is  for  the  benefit 
of  particular  individuals,  and  not  for  as 
indefinite  number,  it  is  not  a  charity. 

3  Am.  ft  Eng.  Enc.  Law,  133 ;  Perry,  Tr. 
8  710;  Russell  v.  AUen,  107  U.  S.  172,  27 
L.  ed.  400,  2  Sup.  Ct.  Rep.  327;  Old  Sovth 
Soc.  T.  Crocker,  119  Mass.  28,  20  Am.  Bep. 
299. 

Unless  a  charity  is  involved,  the  attonwr 
general  is  not  a  proper  party. 

Atty.  Gen.  T.  Hewer,  8  Vera.  S87;  Atty. 
Gen.  v.  Soule,  28  Mich.  153;  8t«te  t.  Ellis- 
ton,  4  Baxt.  99;  Perry,  Tr.  g  782. 

A  person  cannot  property  sne  iar  mtHigs 
that  do  not  affect  him. 

16  Enc.  PI.  ft  Pr.  468;  Dix  v.  Mercantile 
Ins.  Co.  22  m.  272;  Lamed  t.  Carpenter. 
66  111.  543;  Baxter  T.  Baxter,  43  N.  J.  £q. 
82,  10  Atl.  814;  Clark  v.  Evangelical  Sw. 
12  Gray,  17. 

Corporations  aggregate  have  at  common 
law  an  incidental  rig^t  to  alienate  their 
property  unless  S4une  positive  law  exiats  to 
the  contrary. 

Angell  ft  A.  Priv.  Corp.  chap.  6,  S  187; 
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sluggish  or  dormant  congregation  is  not  be- 
yond the  possibility  of  being  awakened  to 
ecclesiastical  activity;  nor  is  it  impossible 
that  there  may  be  a  successor." 

Where  a  church  society  dissolved,  and  the 
majority  took  some  of  the  personal  prop- 
erty for  the  use  of  a  church  they  had  formed 
in  a  neighboring  town,  it  was  held  that 
this  was  a  perversion  of  the  charity,  but 
that  the  mmority  could  not  replevy  the 
property,  as  the  old  society  was  dissolved, 
and  the  remedy,  if  any,  must  be  in  equity. 
McRoberts  v.  Moudy,  19  Mo.  App.  26. 

In  Gumbert^s  Appeal,  110  Pa.  496,  1  Atl. 
437,  where  for  a  nominal  consideration 
property  was  conveyed  to  two  church  soci- 
eties of  different  denominations,  the  deed 
stating  that  they  were  "to  hare  and  to 
hold  said  piece  of  land  for  the  only  use  and 
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urpose  of  a  church  and  churchyard  and 
urying  place  and  for  supplies  of  the  Gos- 
pel, against  me,  .  .  .  my  heirs,  and  as- 
signs forever,  vxcept  the  ri^ts  of  privileges 
above  mentioned,  whereto  said  piece  of  land 
is  appropriated  only,"  and  a  churdi  was 
erected  and  later  abandoned,  but  part  of  the 
property  continued  to  be  used  for  burial 
purposes,  it  seenu  to  be  bdd  that  part  of 
those  who  had  relatives  or  friends  buried 
there  could  not  convey  the  property  to  a 
new  cemetery  corporation  formed  hy  them- 
selves, as  against  others  who  had  rdatires 
or  friends  buried  there. 

Miller  v.  Riddle,  227  Dl.  63,  118  Am.  St. 
Rep.  261,  81  N.  E.  48,  is  sufficiently  dealt 
with  in  Phwue  es  sel.  Shith  v.  BsArrBEB. 
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2  Kent,  Com.  281;  Colchester  v.  Lowten,  1 
Vee.  &  B.  226.  12  Revised  Rep.  216. 

It  i»  against  the  public  policy  of  this 
state  to  allow  corporations  to  hold  real 
estate  beyond  what  is  necessary  for  the 
transaction  of  the  business  or  specific  cor- 
porate purposes  of  such  corporations. 

First  M.  E.  Church  t.  Dixon,  178  111. 
271,  52  N.  E.  887. 

In  this  state  the  property  belongs  to  the 
congregation  so  long  as  the  corporation 
exists,  and  when  it  ceases  to  exist  the  prop- 
erty belongs  to  the  donors  or  their  heirs. 

Dubs  V.  Egli,  167  III.  614,  47  N.  E.  766; 
Bninnenmeyer  v.  Buhre,  32  111.  183;  Calk- 
ins V.  Cheney,  B2  111.  477. 

A  charter  of  a  corporation  is  a  contract, 
and  cannot  be  changed  by  the  legislature 
<and  this  holds  true  of  a  statute,  except  as 
to  the  power  retained  by  the  l^slature  to 
amend),  under  the  Constitution  of  the 
United  States. 

Dartmouth  College  t.  Woodward,  4 
Wheat.  SIS,  4  L.  ed.  629. 

Upon  the  incorporation  of  a  voluntary 
religious  society  the  title  to  the  property 
owned  fey  the  socie^  Tests  in  the  eorpora- 
tion. 

Kurd's  Rev.  Stat.  chap.  32,  §  41;  Dubs 
T.  Egli,  supra;  Zion  Church  v.  Mensch,  178 
111.  226,  62  N.  E.  858. 

The  property  of  a  religious  corporation 
may  be  sold  and  transferred  when  directed 
by  the  congre^tion,  church,  or  society,  etc. 

Hard's  Rev.  Stat.  chap.  32,  §  43;  Zion 
Church  V.  Menech,  178  III.  225,  62  N.  E. 
858;  Jones  v.  Sacramento  Ave.  M.  E. 
Church,  198  HI.  626,  64  N.  E.  1018. 

A  religious  society  or  corporation  may  be 
dissolved  by  abandonment,  and  when  so 
dissolved  the  title  to  the  property,  after 
the  payment  of  debts,  reverts  to  the  donors 
or  their  heirs. 

MoU  V.  Danville  Seminary,  129  III.  403, 
21  N.  E.  927;  Miller  v.  Riddle,  227  111. 
S3,  118  Am.  St.  Rep.  261,  81  N.  E.  48; 
Preshvtcrian  Church  v.  Venahle,  159  111. 
215,  50  Am.  St.  Rep.  159,  42  N.  E.  836. 

In  suits  in  chancery  all  persons  who  are 
legally  or  equitably  interested  in  tlie  sub- 
ject-matter  and  the  result  of  the  suit  must 
be  made  parties. 

39  Cyc.  608,  613,  614;  Green  v.  Grant, 
143  in.  61,  18  L.Rjl.  381,  82  N.  E.  369. 

In  suits  involving  title  to  church  prop- 
erty the  members  are  necessary  parties. 

Dubs  T.  EgU,  167  in.  014.  47  N.  E.  766. 

Caitwrlglit,  J.,  delivered  the  opinion  of 
the  court: 

George  J.  Smith,  special  state's  attorney 
of  Logan  connty,  filed  the  bill  in  this  case 
in  the  circuit  court  of  said  county  in  the 
tinme  of  the  people,  asking  the  court  to  set 
47  L.R.A.(N.S.) 


aside  a  sale  of  real  estate,  alleged  to  have 
been  held  as  a  charitable  trust  by  the  First 
Universalist  Society  of  Lincoln,  to  George 
D.  Corwine,  Jr.,  or  if  the  sale  should  be 
held  valid,  the  trustees  should  be  required 
to  account  for  the  proceeds,  and,  if  it  was 
found  impracticable  to  longer  continue  the 
trust  under  the  control  of  the  said  society, 
a  scheme  should  be  devised  to  execute  it 
cy  prit.  The  society,  and  its  trustees,  and 
the  parties  claiming  title  under  the  sale, 
were  made  defendants.  The  bill  was  an- 
swered, and  the  issues  were  referred  to  a 
special  master  in  chancery,  who  took  the 
evidence  and  reported  his  conclusions  that 
the  First  Universalist  Society  of  Lincoln 
was  an  independent  corporation  not  affili- 
ated with  the  general  Universalist  organi- 
zation or  Universalist  Church,  and  that 
there  was  no  evidence  as  to  how  the  money 
with  which  the  property  was  purchased  was 
accumulated.  His  legal  conclusions  were 
that  the  proceeds  of  the  sale  were  not  im-  * 
pressed  with  any  trust,  and  the  people  of 
the  state  of  Hlinois  had  no  interest  in  them. 
The  court  heard  the  cause  on  exceptions  to 
the  report,  overruled  the  exceptions,  and 
made  findings  that  the  sale  was  ordered  at 
a  regular  meeting  of  the  members  of  the 
society,  that  the  people  had  no  interest 
which  would  entitle  them  to  prosecute  the 
suit,  and  that  the  members  of  the  society 
who  were  not  parties  were  necessary  parties 
to  the  suit.  The  bill  was  dismissed  and  an 
appeal  taken. 

The  First  Universalist  Society  of  Lin- 
coln was  formed  as  early  as  the  year  1867. 
The  society  adopted  a  constitution,  which 
stated  its  objects  and  the  basis  of  the  re- 
ligious faith  of  its  members,  and  provided 
that  any  person,  by  assenting  to  the  oon- 
fession  of  faith,  might  he  elected  to  mem- 
bership by  a  majority  of  votes  at  any 
meeting  of  the  society  or  of  the  board  of 
trustees.  Four  lots  in  the  city  of  Lincoln 
were  purchased  for  $800,  which  was  raised 
by  donations.  A  church  building  was  erect- 
ed on  the  lots  with  funds  raised  in  the 
same  manner,  and  was  dedicated  on  Sep- 
tember 11,  1867.  A  parsonage  for  the  resi- 
dence of  the  minister  was  also  erected  on 
the  property  in  1873,  and  on  May  Ist  of 
that  year  the  lots  were  conveyed  to  the 
trustees  of  the  First  Universalist  Society 
of  Lincoln.  On  April  16,  1883,  trustees 
were  elected  and  a  certificate  of  incorpora- 
tion was  filed  for  record  on  April  23,  1883, 
so  t^t  the  society  then  became  incorporated 
under  the  statute.  On  August  1,  1887,  the 
property  had  practically  ceased  to  be  used 
for  the  purposes  of  the  society,  and  the 
church  was  then  rented  for  a  business  col- 
lege, with  a  reaerration  in  the  lease  that 
religious  services  ndght  be  beld  in  the 
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churcli.  Hie  parsonage  was  afterward  rent- 
ed for  a  residence.  Since  1887  the  property 
has  been  occupied  for  secular  purposes,  and 
has  not  been  devoted  to  the  uses  for  vhich 
it  was  acquired  or  for  which  the  church 
and  parsonage  were  built.  It  was  never  as- 
sessed for  taxes  until  1895,  when  it  was 
put  on  the  tax  list,  and  the  trustees  paid 
taxes  until  1898,  when  reli^ous  services 
were  held  in  the  building  one  Sunday  even- 
ing. The  r^rescntation  was  tlien  made  by 
the  trustees  to  the  board  of  review  that  the 
property  was  church  property,  and  the 
board  of  review  struck  it  from  the  tax  list, 
after  which  it  was  not  assessed  nor  taxed. 
On  May  10,  1906,  the  trustees  voted  to  sell 
the  proper^  for  $12,000.    Qn  October  2, 

1906,  the  price  was  reduced  to  $8,000. 
There  was  some  question  about  the  convey- 
ance to  the  trustees,  and  the  legal  title  was 
quieted  by  a  decree  in  the  circuit  court  in 

1907,  in  -pursuance  of  a  bill  filed  by  the 
trustees  against  the  heirs  of  the  grantors. 
By  that  decree  the  court  found  that  tiie 
trustees  held  the  legal  title  in  trust  for  the 
use  and  benefit  of  the  First  UnlTeraalist 
Society  of  Lincoln,  a  religious  corporation. 
On  April  3,  1909,  George  D.  Corwine,  Jr., 
made  a  proposition  to  buy  the  property  for 
$7,000.    A  meeting  was  held  on  May  29, 

■  1909,  at  which  six  persons  were  present, 
and  thirteen  others,  living  in  ten  different 
states,  from  Massachusetts  to  California, 
were  represented  by  proxies.  Those  who 
were  present  or  represented  were  the  only 
living  persons  who  had  formerly  been  mem- 
bers of  the  decadent'society.  A  resolution 
ms  adopted  authorizing  the  sale  of  the 
property  and  a  division  of  the  proceeds 
eqnal^  among  nineteen  persons.  There  had 
been  practically  no  use  of  tbe  property  for 
the  uses  of  the  society  or  for  religious  pur- 
poses for  more  than  twenty  years,  during 
which  it  had  been  rented,  and  what  be- 
came of  the  rents  does  not  appear. 

By  the  decree  the  court  found  that  the 
people  of  the  state  of  Illinois  were  not  ep- 
titled  to  prosecute  the  suit,  and  that  all  the 
members  of  the  society  were  neosBsary  par- 
ties. We  are  unable  to  conenr  in  these  find- 
ings. 

Courts  of  equity  have  jurisdiction  to  pre- 
vent a  misuse  or  an  abuse  of  charitable 
trusts  (Happy  v.  Morton,  33  111.  398),  and 
a  gift  for  the  support  of  churches  or  to  -pay 
the  expense  of  teaching  or  preaching  reli- 
gious doctrines  is  a  gift  for  a  charitable 
use.  It  is  universal  that  the  public  are 
not  only  admitted  and  churches  are  opch 
to  ever^'body,  but  all  are  invited  and  urged 
to  attend.  A  gift  for  the  promotion  of  pub- 
lic worship  is  therefore  a  public  charity. 
Andrews  v.  Andrews,  110  111.  223;  Alden 
v.  St.  Peter's  Parish,  1S8  111.  831,  80  L.R.A. 
<7  L.R.A.(IiJ3.) 


232,  42  N.  E.  392;  Hoeffer  v.  Clogan,  171 
lU.  462,  40  L.R.A.  730.  63  Am.  St.  Rep. 
241,  49  N.  E.  527. 

liie  attorney  general  or  a  state's  at- 
torney representing  the  public  is  charged 
with  the  duty  of  preventing  a  breach  of  a 
trust  for  a  public,  charity,  or  to  restore  a 
trust  fund  after  it  has  been  diverted.  At^, 
Gen.  V.  Illinois  Agri.  College,  85  lU.  516; 
Hunt  V.  Fowler,  121  111.  269,  12  N.  E. 
331,  17  N.  E.  491;  Atty.  Gen.  v.  Newberry 
Library,  160  111.  229,  37  N.  E.  236.  The 
earlier  decisions  of  the  supreme  court  of 
Massachusetts  relied  upon  by  appellees  as 
holding  that  this  was  not  a  public  charity 
were  overruled  in  Osgood  v.  Rogers,  186 
Mass.  238,  71  N.  E.  306;  Sears  v.  Attj. 
Gen.  193  Mass.  651,  79  N.  E.  772,  0  Ann. 
Cas^  1200;  and  Chase  v.  Dickey,  212  Mass. 
656,  99  N.  E.  410.  the  Special  state's  at- 
torney had  a  right  to  file  the  bilL 

When  the  memberi  of  an  unincorporated 
religious  society  organize  as  a  corporation 
under  the  general  law,  the  rights  and  in- 
terests of  the  individual  members  in  the 
property  are  thereby  transferred  to  the  cor- 
poration. The  title  to  church  property  is 
in  the  corporation,  and  neither  Ute  trustees 
nor  members  have  any  beneficial  ownership 
or  personal  or  private  interest  in  the  prop- 
erty. Happy  T.  Morton,  supra;  Adams  v. 
First  M.  E.  Church,  251  lU.  268,  9S  N.  K 
253.  The  First  Universalist  Society  of  Lin- 
coln being  a  corporation,  it  was  not  neces- 
sary to  make  the  members  parties. 

The  purposes  declared  by  the  eonstitntioa 
of  the  First  Universalist  Society  of  Lincoln, 
and  the  use  of  the  property  for  aaeh  pur- 
poses, had  long  been  abandoned  when  the 
sale  was  made,  and  it  is  impMsIble  to 
apply  the  property  to  the  specific  uses  ao 
declared  and  for  which  the  church  and  par- 
sonage were  built.  If  the  property  could 
still  be  devoted  to  such  uses,  a  court  of 
equity  would  interfere,  at  tbe  suit  ol  a 
minority  of  the  members,  to  prevent  a  per- 
version of  the  trust  and  to  ai^ly  the  prc^ 
erty  to  its  uses;  but  that  cannot  be  done, 
and  every  living  person  who  was  a  member 
has  joined  in  disposing  of  the  property. 

The  law  is  that  upon  the  dissolution  of  a 
charitable  corporation  the  title  to  its  prop- 
erty reverts  to  the  (uriginal  donor  or  his 
heirs  (Mott  v.  Danville  Seminary,  129  HI. 
403,  21  N.  E.  027),  hut  here  the  property 
was  not  given  to  the  society,  but  was  pur- 
chased with  donations  of  money  from  in- 
dividuals. In  Miller  v.  Riddle,  227  HI.  63. 
118  Am.  St.  Rep.  261,  81  N.  E.  48,  where 
religious  services  had  been  abandoned  for 
about  fifteen  years  and  all  meetings  of  the 
society  had  ceased,  it  was  held  that  the  m>- 
ciety  might  be  regarded  as  dissolved  and 
the  trust  fund  reverted  to  the  heirs  of  tlie 
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donor,  although  there  were  still  in  the 
vicinity  eight  women  and  three  men  who 
had  been  memberB  of  the  church.  However, 
we  need  not  consider  any  question  concern- 
ing the  right  to  the  proceeds  of  the  sale, 
unless  thc^  can  be  lawfully  devoted  to  some 
public  charity  other  than  that  represented 
by  the  First  Universalist  Society,  which 
has  abandoned  the  trust. 

In  the  case  of  a  charitable  trust,  if  the 
plan  of  the  donors  cannot  be  carried  out 
Afl  made,  but  can  be  carried  out  in  sub- 
stance, a  court  of  equity  will  execute  the 
trust  cy  pris.  The  cjf  prio  doctrine  is  il- 
lustrated by  the  case  of  Mason  v.  Blooming- 
ton  Library  Aaao.  237  III.  442,  86  N.  E. 
1044,  15  Ann.  Oas.  003,  where  a  new  asso- 
ciation could  be  substituted  for  the  pur- 
pose of  carrying  the  trust  into  execution, 
and  in  other  similar  cases.  The  doctrine  is 
that  it  is  immaterial  that  the  intention  of 
the  donor  cannot  be  carried  into  exact 
execution.  If  it  can  be  done  substantially 
according  to  the  original  intention. 

While  that  is  the  rule,  we  do  not  have 
nor  exercise  the  prerogative  powers  exer- 
cised by  the  courts  in  the  early  English 
cases,  where  the  courts  selected  uses  not 
corresponding  with  the  intention  of  the 
donor,  nor  carrying  out  his  intention.  In 
this  case  it  does  not  appear,  by  the  bill  or 
otherwise,  that  there  is  any  object  so  nearly 
answering  the  general  purpose  of  the  donors 
to  the  purchase  of  the  lots  and  the  erection 
of  the  church  and  parsonage  for  the  pro- 
motion of  the  particular  tenets  and  princi- 
ples stated  in  the  constitution  of  the  so- 
ciety as  would  enable  us  to  apply  the  fund 
under  the  oy  pres  doctrine.  No  other 
church  organization  or  religious  society  or 
charity  is  su^ested  as  adopting  the  same 
principles  or  religious  beliefs  as  this  inde- 
pendent Universalist  society.  When  a  com< 
plainant  alleges  that  a  trustee  has  aban- 
doned the  execution  of  a  charitable  trust, 
and  asks  a  court  to  provide  for  its  execu- 
tion  oy  pria,  the  bill  ought  also  to  all^ 
the  existence  of  some  society,  corporation, 
or  agency  through  which  it  can  be  done,  or 
propose  some  plan  which  will  substantially 
effectuate  the  intent  of  the  donors.  That 
.was  not  done  in  this  case.  An  application 
of  the  fund  to  any  other  eharitahle  use 
than  a  religious  one  would  not  be  in  ac- 
cordance with  the  intentions  of  those  who 
made  donations  to  the  society,  so  that  ap- 
plication of  the  fund  would  necessarily  be 
limited  to  some  public  religious  charity. 
To  give  the  fund  to  some  religious  organi- 
zation or  church  inculcating  religious  be- 
liefs  differing  from  those  of  the  Universal- 
ist society  would  not  be  carrying  out  the 
intentions  of  the  donors;  and,  as  there  ap- 
pears to  be  no  feasible  method  of  ftf^lying 
47  L.R.A.(N.S.) 


the  fund  to  a  public  charify  In  accordance 
with,  the  intention  of  those  who  contributed 
to  it,  the  court  was  powerless  to  grant  re- 
lief. 

The  decree  is  allinned. 

Petition  rehearing  denied  Juu«  6, 
1013. 


KEimrOKT  COURT  OF  APPEAIiS. 

EAST  TENNESSEE  TELEPHONE  COM- 
PANY, Appt., 

V. 

SARAH  PARSONS. 

(Two  Cases.) 

(164  Ky.  801,  169  S.  W.  684.) 

Highway  —  telephone  wire  —  frighten- 
ing horse  —  liability. 
A  telephone  company  which  has  the  right 
to  maintain  its  line  along  a  highway  is 
not  liable  for  injury  caused  by  frightening 
the  horse  of  a  traveler  by  bright  new  coils 
of  wire  temporarily  placed  between  the 
traveled  part  of  the  highway  and  the  fence, 
to  be  used  in  stringing  a  new  line  on  its 
poles,  although  the^  remain  where  placed 
for  MTeral  days  before  the  accident  occurs. 

(September  26,  1913.) 

APPEALS  by  defendant  txom  a  Judgment 
of  the  Circuit  Court  for  Mercer  County 
in  plaintiff's  favor  and  from  a  judgment 
dismissing  its  petition  for  a  new  trial,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.   First  judgment 
reversed.    Second  Judgment  affirmed. 
The  facta  are  stated  In  the  opinion. 
Mr.  E,  H.  Gmlther,  for  appellant: 
Defendant  was  in  tiie  legitimate  use  of 
the  highway. 

Cumberland  Teleph.  A  Tel^.  Co.  T. 
Avritt,  120  Ky.  M,  8S  S.  W.  S04,  8  Ann. 
Cas.  9S6. 

And  in  the  performanee  of  »  dut^  re- 
quired 1^  law. 

Delaware  ft  A.  Teleg.  k  Teleph.  Co.  v., 
Delaware,  2  C.  C.  A.  1,  3  U.  S.  App.  30,  SO* 
Fed.  677;  State  ex  rel.  American  U.  Tel^. 
Co.  v.  Bell  Teleph.  Co.  36  Ohio  St.  296,  38 

Note. —  As  to  the  liability  of  a  public 
service  company  for  frightening  horses  by 
construction  apparatus  in  street,  see  note 
to  Simonds  v.  Maine  Teleph.  ft  Teleg.  Co. 
28  L.RA.(N.S.>  942. 

No  case  other  than  East  Tennessfk 
Teleph.  Co.  v.  pABSons  has  passed  on  this 
identical  question  since  the  preparation  of 
the  note  referred  to. 

Many  other  questions  arising  from  in- 
juries due  to  frightening  hones  are  tniated 
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Am.  Mep.  683;  People  ex  rel.  Postal  Teleg. 
Oabla  Co.  t.  Hudaon  River  Teleph.  Co.  19 
Abb.  K.  C.  4W;  State  ez  rel.  Qwynn  t.  Citi- 
zens' Teleph.  Co.  61  8.  C.  83,  S5  L.R.A. 
199,  8S  Am.  Bt  Sep.  870,  39  S.  E.  257: 
State  ex  rel.  Webster  v.  Nebraslca  Teleph. 
Co.  17  Neb.  120,  62  Am.  Bep.  404,  22  N. 
W.  237;  Crouch  t.  Ametl,  71  Kan.  40,  79 
Pae.  1088. 

Being  in  fhe  kg^timate  me  of  the  high- 
way, and  in  the  performance  of  a  duty  im- 
pc»ed  upon  it  by  law,  the  defendant  la  not 
rcBponsible  for  plaintiff's  accident. 

Simonda  t.  Maine  Tel^h.  ft  Teleg.  Co.  104 
Me.  440.  28  L.R.A.(Nj3.)  042,  72  Atl.  17S; 
Fariell  v.  Oldtown,  60  Me.  72;  Winsbip  v. 
Enfield,  42  N.  H.  197;  Hughes  v.  Fond  du 
Lac,  78  Wis.  380,  41  N.  W.  407;  Thompson 
V.  Dodge,  58  Minn.  56S,  28  LJt.A.  608,  40 
Am.  St  Bep.  533.  60  K.  W.  645,  12  Am. 
Neg.  Caa.  181;  Bteiner  T.  Philadelphia 
Traction  Co.  334  Pa.  109,  19  Atl.  491; 
T^berg  v.  Amhera^  87  Wis.  634,  41  Am. 
St.  Itep-  fl9>  68  N.  W.  1048;  McGord  t. 
Oaaining,  10  N.  T.  S.  B.  407;  Agnew  v. 
Corunna,  65  Mich.  428,  64  Am.  Bep.  383, 
21  N.  W.  873;  Macdonald  t.  Yarmouth 
Twp.  SO  Ont.  Bep.  250;  Lane  Brw.  Co.  t. 
Barnaid,  111  Va.  680,  31  L.XUA.(N.S.) 
1209,  69  S.  E.  960;  Norfollc  ft  W.  B.  Co. 
V.  Gee,  104  Va.  806,  3  LJt.A.(N.S.)  Ill,  62 
S.  E.  672;  Davis  v.  Thompson,  134  Mo.  App. 
13,  114  S.  W.  660;  Elam  t.  Mt.  Sterling, 
132  Ky.  657,  20  L.B.A.(N.S.)  612,  117  S. 
W.  250;  Southwestern  Teleg.  ft  Teleph.  Co. 
V.  Doolittle,  Tex.  Civ.  App.  — ,  138  8. 
W.  415. 

The  coil  «f  wire  waa  not  such  an  object 
as  was  reasonabfy  calculated  to  frighten  a 
horse. 

Piollet  T.  Simmers,  106  Pa.  96,  61  Am. 
Rep.  496i  Kichols  t.  Athens,  66  Me.  402; 
Gushing      Bedford,  125  Mass.  520;  Code 


T.  Montague,  115  Mass.  671;  Bonis  t.  Ar- 
lington, 314  Mass.  507;  Kingsbury  t.  Ded- 
ham,  33  Allen,  186,  90  Am.  Dee.  181;  Keith 
V.  Easton,  S  Allen,  552;  Berg  t.  Anbuni, 
140  Wu.  492,  322  N.  W.  1041. 
Mr.  C.  B.  Rankin  for  ^ipellee. 

Cwrrollf  jr.,  deliTend  the  t^nion  of  the 
court: 

The  horse  drawliig  ilie  vehicle  in  which 
tiie.  appellee  Mrs.  Sarah  Parsons  was  rid- 
ing en  one  of  the  public  roads  of  Mcner 
county,  became  suddenly  fr^htened  at  coils 
of  telephone  wire  lying  on  the  ground  in  tte 
right  of  way,  but  outside  of  the  travded 
part  of  tlw  road,  and,  taming  sharply 
around,  npset  the  Tehiele.  When  the  ve- 
hicle was  overturned,  Mrs.  Paraono,  who- 
was  thrown  out,  received  severe  injuries, 
and  to  recover  danmges  therefor,  broo^t 
suit  against  the  tdephone  craipany,  which 
resulted  in  a  verdict  in  her  favor  for  a 
substantial  sum. 

One  <d  these  appeals  is  proseented  by  the 
company  to  obtain  a  reversal  of  the  judg- 
ment against  It,  and  the  other  appeal  is 
'prosecuted  from  a  judgment  of  the  Mover 
circuit  court  dismisBing  a  petition  of  the 
telephone  company,  in  which  it  son^t  a 
new  trial  in  flie  negligence  case  upm  the 
ground  of  newly  discovered  evidence.  As 
we  have  reached  the  coneluaitm  that  tiie 
judgment  in  the  ne^igence  case  must  br 
reversed,  it  will  not  be  necessary  to  agais 
refer  to  the  suit  seeking  a  new  trial,  except 
to  say  that  the  petition  did  not  state  snflB- 
cient  reasons  to  authorize  the  granting  of 
a  new  trial,  and  therefore  the  judgment  of 
the  lower  court  dismissing  it  was  correct. 

There  is  no  substantial  issue  made  by  tbe 
evidence  in  tbe  negligence  case,  and  the  facts 
may  be  tn-iefly  stated  as  follows:  Tbe  horse 
drawing  tlie  vehicle  waa  an  ordinary  gentle 


in  notes  referred  to  in  the  Index  to  L.R.A. 
Notes,  title  "Horses." 

Attention  is  called  also  to  the  case  of 
Bromley  v.  Langhorne,  144  Ky.  761,  139 
S.  W.,  949,  where  a  driver  whose  horse  tw- 
came  frightened  in  passing  near  where  a 
steam  shovel  was  in  operation  subsequently 
attempted  to  pass  the  place,  and,  upon  his 
horse  becoming  frightened,  turned  bim  over 
to  a  stranger  to  hold  and  went  to  those 
operating  the  shovel  and  requested  them  to 
cease  operations  until  he  got  by.  The  shovel 
started  up  on  his  return  to  his  horse,  and 
the  horse  became  frightened  and  injured 
himself  by  coming  in  rontact  with  the  ears 
attached  to  the  shovel.  The  court  left  it 
to  the  jury  to  say  whether  the  plaintiff  had 
been  guilty  of  contributory  negligence  in 
his  management  of  the  horse,  and  held, 
further,  that  if  the  defendants  knew  that 
the  horse  was  frightened,  or  by  the  exercise 
of  ordinary  care  could  have  known  the 
same  in  time  to  have  prevented  injuring 
47  L.RJ1.(N.8.) 


him,  it  was  their  duty  to  use  reamnahle 
care  to  prevent  the  injury  by  stopping  the 
shovel  and  the  train,  and  if  they  had  such 
knowledge  and  failed  to  stop  the  sbovei 
and  tbe  train,  they  were  liable.  Tbe  action 
in  this  ease  was  against  tbe  contractors  w1h> 
were  operating  the  shovel  and  the  railroad 
company. 

See  also  the  case  of  Chandler  t.  Illinois 
C.  R.  Co.  43  L.R.A.(N.S.)  113,  and  refer- 
ence note  appended  thereto,  ta  which  a 
railroad  company  whose  section  men  werp 
engaged  in  removing  decayed  ties  from  tbr 
roadbed  and  throwine  them  down  the  «■■• 
bankment  upon  which  the  track  waa  laid, 
into  a  depression  between  the  track  and 
an  adjoining  highway,  was  held  not  liable 
for  injury  due  to  the  frightening  of  a 
horse  passing  on  the  highway,  by  a  tie 
thrown  into  the  depression  in  the  usual 
and  customary  manner,  the  work  not  beinp 
calculated  to  frighten  horses  of  ordinarr 
gentlmess.  W.  A.  E. 
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horse,  and  at  least  two  or  three  times  short- 
ly before  the  day  on  which  the  accident  oc- 
curred had  been  driven  bj  the  telephone 
wire  at  which  it  scared,  without  being 
frightened  by  it.  The  telephone  company 
owned  and  operated  a  telephone  lint:  along 
the  road  on  which  Mrs.  Parsons  was  travel- 
ing; the  poles  being  in  the  right  of  way, 
but  outside  of  the  traveled  part  of  the  road. 
Desiring  to  put  in  a  new  line,  it  distrib- 
uted along  the  road  coils  of  wire  to  be  iised 
in  erecting  this  line.  The  wire  at  which 
the  horse  frightened  consisted  of  two  coils 
placed  one  on  top  of  the  other;  each  of  the 
coils  being  about  3  inches  high,  both  of 
them  together  being  about  6  inches  in 
height,  and  the  diameter  of  the  coils  being 
probably  24  inches.  The  wire  was  new  and 
bright  colored,  such  as  is  usually  used  by 
telephone  companies,  and  the  coils  were 
located  some  2  or  3  feet  outside  of  the 
traveled  way  of  the  road,  but  on  the  right 
of  way  of  the  road,  and  between  the 
traveled  part  and  the  fence  on  the  line  be- 
tween the  road  and  the  adjoining  land- 
owner, and  had  been  there  several  days  be- 
fore the  accident.  When  the  wire  was  dis- 
tributed along  the  line,  the  company  com- 
menced to  put  up  the  string  in  which  it 
was  to  be  used,- and  the  work,  although  in 
progress,  bad  not  reached  the  point  where 
the  accident  occurred,  and  hence  this  wire 
had  not  been  moved  from  the  place  it  was 
first  put. 

We  may  assume,  as  there  is  no  issue  to 
the  contrary,  that  the  telephone  company 
had  the  legal  right  to  erect  its  poles  and 
wires  on  the  right  of  way  of  this  road, 
and  this  right,  of  course,  included  the  right 
to  maintain  the  telephone  lines  in  repair, 
and  to  string  new  lines  of  wire  on  its  poles, 
and  to  distribute  wire  along  the  road  for 
this  purpose.  We  may  further  assume  that 
the  horse  being  driven  to  the  vehicle  was 
a  reasonably  gentle  horse,  and  that  Mrs. 
Parsons  was  not  guilty  of  any  n^ligence 
that  contributed  to  her  injury. 

With  these  facts  assumed,  as  they  may 
well  be  from  the  evidence,  it  is  the  conten- 
tion of  counsel  for  Mrs.  Parsons  that  it  was 
a  question  for  the  jury  to  say  whether  the 
wire,  located  as  it  was,  was  such  an  ob- 
struction in  the  highway  as  was  ordinarily 
calculated  to  frighten  a  reasonably  gentle 
horse,  and  that  when  the  jury  was  properly 
instructed,  as  it  was,  that,  if  "they  believed 
from  the  evidence  that  the  coils  of  ^lephone 
wira  described  in  the  evidence  were  placed 
or  left  on  the  right  of  way  of  the  turnpike 
at  the  time  and  place  mentioned  in  the 
evidence,  and  allowed  to  remain  an  unrea- 
sonable length  of  time,  and  that  said  coils 
of  wire  so  placed  and  left  were  ordinarily 
calculated  to  frighten  and  make  uninanage- 
47  LJtJi.{N.S.) 


able  a  reasonably  gentle  horse  when  driven 
along  said  pike  by  one  exercising  ordinary 
care,  and  while  plaintiff  was  being  driven 
along  said  pike  in  a  surrey  drawn  by  a 
reasonably  gentle  horse,  said  horse  became 
frightened  at  said  coils  of  wire  so  placed 
and  left,  and  thus  became  unmanageable, 
causing  said  horse  to  turn  suddenly  around 
and  overturn  said  surrey,  thereby  throw- 
ing plaintiff  out  upon  the  ground  and  stones 
so  as  to  injure  her,  the  law  is  for  the  plain- 
tiff, and  you  will  so  find,"  the  court  should 
not  interfere  with  the  finding  upon  the 
question  of  fact  submitted  in  the  instruc- 
tions. 

On  the  other  hand,  the  argument  in  be- 
half of  the  telephone  company  is  that,  in 
placing  and  leaving  these  coils  of  telephone 
wire  in  the  manner  and  under  the  circum- 
stances stated,  the  company  was  not  guilty 
of  actionable  negligence,  although  they 
may  have  frightened  a  reasonably  gentle 
horse,  and  therefore  the  jury  should  have 
been  directed  to  return  a  verdict  in  its  fa- 
vor. 

Upon  the  factn  shown  by  the  record,  there 
are  two  questions  presented  for  our  con- 
sideration. First,  did  the  placing  of  the 
wire  in  the  manner  and  for  the  purpose 
stated  constitute  a  nuisance  or  an  obstruc- 
tion of  the  highway,  within  the  meaning 
of  the  rule  of  law  that  holds  persons  liable 
for  placing  or  maintaining  a  nuisance  or 
obstruction  in  a  highway?  Second,  if  the 
placing  of  the  wire  as  indicated  was  not  a 
nuisance  or  obstruction,  did  the  fact  that 
it  was  permitted  to  remain  there  for  several 
days  have  the  effect  of  converting  what  was 
originally  a  lawful  act  into  an  unlawful 
one? 

There  is  no  disagreement  in  the  authori- 
ties that  all  parts  of  a  public  road  are  set 
apart  for  public  use,  and  that  it  is  action- 
able negligence  to  unlawfully  or  without 
right  place  any  nuisance  or  obstruction  in 
a  highway  that  interferes  with  its  use  by 
the  public,  or  that  results  in  injury  to  any 
traveler  rightfully  using  the  road.  It  is 
also  well  settled  that  an  unlawful  or  un- 
authorized obstruction  or  nuisance  on  the 
right  of  way  of  a  public  road,  although  it 
may  be  outside  the  traveled  part  of  the  road, 
and  so  located  as  not  to  interfere  with  or- 
dinary travel,  may  be  the  basis  of  an  action, 
if  it  is  calculated  to  frighten  a  reasonably 
gentle  horse.  There  is,  however,  quite  a 
difference  between  the  liability  for  placing 
or  maintaining  a  nuisance  or  obstruction  in 
the  traveled  part  of  the  road,  and  placing 
or  maintaining  it  outside  of  the  traveled 
part,  but  on  the  right  of  way,  as  it  is  not 
permissible  for  persons  not  authorized  so 
to  do  to  place  any  sort  of  obstacle  in  the 
iravded  part  of  a  road  that  will  obstmet 
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or  interfere  with  its  use,  while  in  many 
instances  it  is  entirely  legitimate  to  place 
and  permit  to  remain  on  the  aide  of  the 
road  outfiide  of  the  traveled  part  objects 
which,  if  placed  in  the  traveled  part,  would 
constitute  an  obstruction.  For  example, 
Hbutting  property  owners  and  others  who 
liave  acquired  the  right  to  do  so  may  place 
and  maintain  for  temporary  and  even  per- 
manent purposes  many  objects  and  things 
on  the  right  of  way  outside  of  the  traveled 
part  of  the  road,  free  from  liability  for  ob- 
structing the  highway. 

It  is  further  manifest  that  there  ihould 
be  a  marked  distinction  between  the  rights 
and  liabilities  of  those  who  have  the  right 
to  use  the  right  of  way  outside  of  the  trav- 
eled part  for  the  purpose  of  placing  tem- 
porary or  permanent  objects  or  obstruction* 
therein,  and  those  who  liave  not  the  right 
to  obstruct  in  any  manner  or  for  any  time 
any  part  of  the  road.  It  also  follows  that 
the  right  to  the  use  of  the  right  of  way 
for  purposes  other  than  travel  carries  with 
it  the  right  to  do  many  things  that  a  tres- 
passer, or  what  might  be  called  an  intruder, 
would  not  have  the  right  to  do,  and,  in  de- 
termining whether  or  not  an  object  or  thing 
placed  in  the  right  of  way  may  be  the  sub- 
ject of  an  action  for  damages,  it  is  always 
important  to  find  out  whether  it  was  put 
there  by  a  person  having  the  right  to  do  so, 
or  by  a  trespasser  or  intruder.  For  exam- 
ple, a  farmer  desiring  to  build  a  fence  might 
safely  put  on  the  right  of  way  outside  of 
the  traveled  part  the  material  he  intended 
to  use  in  erecting  the  fence,  and  so  an  abut- 
ting property  owner  might,  without  liabili- 
ty, place  on  the  right  of  way  so  as  not  to 
(il)ntruct  the  traveled  part  of  the  road  mate- 
rial to  be  used  in  the  erection  of  a  building. 
Likewise  telegraph,  telephone,  electric  light, 
and  other  public  service  corporations  that 
Jiave  secured  the  right  to  do  so,  may  place 
poire,  wires,  tool  boxes,  and  other  imple- 
ments necessary  in  the  construction  or  re- 
pair of  their  work,  on  the  right  of  way  in 
such  a  manner  as  not  to  interfere  with 
travel.  Indeed,  it  is  scarcely  possible  to 
travel  any  of  the  principal  roads  in  the 
Rtate  without  seeing  frequently  on  the  side 
of  the  road  in  the  right  of  way  material 
and  implements  being  used  or  intended  to  be 
used  by  abutting  property  owners  or  public 
service  corporations.  Nor  does  the  mere 
fact  that  many,  or  perhaps  all,  of  the  things 
so  placed  in  the  right  of  way,  may  be  cal- 
culated to  frighten  reasonably  gentle  horses, 
create  any  liability  on  the  part  of  the  per- 
sons so  placing  them,  if  the  act  is  other- 
w'inf  free  from  nefrligence. 

It  may  therefore  be  said  that  whether 
liability  attaches  to  a  person  who  places 
objects  and  things  on  the  side  of  a  road 
47  L.R.A.{N.S.) 


depends  largely  upon  whether  or  not  hi 
had  the  ri^t  to  do  bo,  rather  than  on  the 
character  or  shape  or  kind  of  object  that 
was  placed,  as  a  person  who  had  the  ri{^t 
to  do  so  might,  with  complete  freedom  from 
liability,  put  an  object  or  thing  on  the  side 
of  the  road  which,  if  put  there  by  a  persoo 
not  having  the  right,  would  be  a  nuisance. 

It  is  also  very  evident,  and  would  seem 
to  necessarily  follow  from  what  we  have 
said,  that  the  sole  fact  that  an  object  on  the 
side  of  the  road  is  calculated  to  frigfatea 
a  reasonably  gentle  horse  ia  not  the  stand- 
ard by  which  the  liability  of  the  party  plac- 
ing it  is  to  be  measured,  in  an  action  by  the 
person  who  waa  injurud  by  the  fright  of  the 
horse.  A  rule  like  this  would  subject  to 
continual  apprehension  and  liability  abut- 
ting owners  and  others  having  the  right  to 
place  objects  on  the  side  of  the  road,  as  it 
is  a  well-known  fact  that  reasonably  geutW 
horses  at  times  become  greatly  frightened 
at  objects  that  they  see  and  pass  without 
notice  or  fear  day  after  day. 

It  is  also  manifest  that  it  would  not  do 
to  say  that,  merely  because  there  was  some- 
thing new  or  unusual  about  the  appearance 
of  an  object  placed  on  the  side  of  the  roa^l 
by  some  person  having  the  right  to  do  so. 
it  should  be  treated  as  likely  to  frighten  a 
gentle  horse,  and  that  the  par^  placing  it 
subjected  himself  to  liabilify  merely  because 
of  the  newness  or  novelty  of  the  thin<;. 
Modern  inventions  and  discoveries  are  daily 
bringing  into  practical  use  many  new  im- 
plements and  devices  and  many  new  kinds 
of  material,  and  people  are  not  to  be  sab- 
jected  to  liability  merely  because,  in  the  con- 
duct of  their  business,  they  use  new  and 
unusual  things. 

It  is  now  a  matter  of  common  occurrence 
to  see  large  bales  of  bright  fencing  wire,  in- 
tended to  be  used  by  farmers  in  the  erec- 
tion of  right  of  way  fences,  along  the  side 
of  public  roads,  but  because  a  horse  might 
become  frightened  at  a  hale  of  wire,  when 
he  would  pass  unnoticed  a  pile  of  fence 
rails,  furnishes  no  reason  why  the  farmer 
using  the  wire  should  be  subjected  to  greater 
liability  than  the  farmer  using  the  fence 
rails,  and  so  the  liability  of  the  owner  of 
an  automobile  or  a  motorcycle  who  leaves 
it  standing  by  the  side  of  the  road  should 
not  be  greater  than  the  liability  of  the  man 
who  leaves  a  buggy  or  a  wagon  by  the  side 
of  the  road,  although  one  vehicle  mi^ltt 
frighten  horses  much  more  than  the  other. 

This  line  of  reasoning,  which  we  think 
sound,  leads  ns  to  the  conclusion  that  the 
telephone  company,  having,  as  it  did,  the 
right  to  erect  its  poles  and  string  its  wim 
along  the  right  of  way,  did  not  incur  any 
liability  in  placing,  as  it  did,  the  coils  of 
wire.  This  wire,  althoogh  new  and  bright. 
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and  in  the  right  of  way  of  the  road,  was 
the  kind  of  wire  commonly  used  by  tele- 
phone companieB,  and  there  was  nothing 
in  the  size  or  appearance  of  these  coils  to 
attract  unusual  attention. 

To  aay  that  a  telephone  company  in  the 
erection  of  a  new  line  must  be  subjected  to 
liability  because,  in  the  progreBS  of  its 
work,  it  finds  it  indispensable  to  have  coils 
of  wire  and  other  implements  and  material 
on  the  Bide  of  the  road  that  may  frighten 
reasonably  gentle  horsefl,  would  be  to  virtu- 
ally deny  telephone  companies  the  right  to 
carry  on,  in  the  ordinary  way,  their  busi- 
ness, or  else  subject  them  to  unreasonable 
expense  and  inconvenience  in  protecting  ev- 
ery tool  or  implement  or  other  thing  that 
might  at  some  time  frighten  aome  person's 
horse. 

It  is  true,  as  argued  by  counsel  for  Mrs. 
Parsons,  tiuit  the  general  rule  in  cases  like 
this  is  tiiat  it  is  for  the  jury  to  say  whether 
the  thing  complained  of  was  calculated  to 
frighten  a  reasonably  ^tle  horse;  hut  tltis 
does  not  mean  that  every  time  a  horse  be- 
comes frightened  at  some  object  rightfully 
placed  on  the  side  of  the  road,  the  question 
must  be  left  to  the  jury,  or  that,  in  every 
case  in  which  the  jury  find  that  the  object 
was  calculated  to  frighten  a  reasonably  gen- 
tle horse,  the  judgment  must  stand.  It  is 
only  the  right  of  the  jury  to  pass  on  ques- 
tions like  this,  when  there  is  reasonable 
ground  for  difference  of  opinion,  under  all 
the  circumstances,  whether  the  object  was 
lawfully  or  unlawfully  placed  where  it 
was,  and  was  of  such  size,  shape,  or  appear- 
ance as  would  be  reasonably  calculated  to 
frighten  a  horse.  A  horse  might  become 
frightened  at  any  kind  ol  a  tool  or  imple- 
ment of  the  simplest  kind  placed  on  the  side 
of  the  road  by  a  person  having  the  right  to 
so  {dace  and  use  it.  It  Is  a  matter  of  com- 
mon knowledge  on  the  part  of  every  person 
familiar  with  reasonably  gentle  horses,  and 
especially  old  family  horses,  that  they  are 
likely  to  take  fright  at  any  time  or  place 
at  the  most  trivial  and  unexpected  things. 
Many  of  them  scare  every  time  they  go  by 
piles  of  rock  on  the  side  of  the  road,  al- 
though they  pass  them  day  after  day  for 
months;  they  will  at  times  scare  at  pieces 
of  paper,  planks,  ponies,  hogs,  cattle,  and 
other  things  that  they  see  and  associate 
■with  day  after  day,  so  that  no  person  can 
tell  what  a  horse  will  or  will  not  take  fright 
at,  and  therefore  it  would  be  out  of  the 
question  to  say  that  everything  that  a 
horse  might  scare  at  would  furnish  tha  ba- 
sis of  an  action  for  damages. 

In  Simonds  v.  Maine  Toleph.  ft  Tel<^.  Co. 
47  L.R.A.(N.S.) 


104  Me.  440,  28  L.R.A.{N.S.}  942,  72  Atl. 
176,  the  telephone  company,  in  constructing 
its  line,  placed  in  the  street  near  the  side- 
walk reels  of  lead  pipe,  3  feet  in  length, 
and  4  feet  in  diameter,  that  frightened 
a  horse  being  driven  by.  In  holding  that 
the  company  was  not  liable,  the  court  said: 
"Having  the  right  to  erect  and  maintain 
its  poles  and  string  on  them  its  wires  and 
cables  where  it  did  in  the  street,  the  com- 
pany had  the  concomitant  right  to  use  suit- 
able appliances  therefor,  and  in  reasonably 
needful  places.  For  the  work  of  stringing 
on  the  poles  the  wires  and  lead  pipes  in- 
closing them,  some  kind  of  a  reel  was  ap- 
propriate and  needful,  and  it  needed  to  be 
in  the  street  in  the  line  of  the  poles.  There 
is  no  suggestion  in  the  evidence  that  any 
otlier  kind  of  a  reel,  larger,  smaller,  or  of 
different  shape  or  color,  would  have  been 
less  likely  to  frighten  horses,  or  that  it 
could  have  been  so  located  as  to  be  still 
serviceable  and  less  startling  to  horses. 
.  .  .  The  reel  and  the  lead  pipe  being 
otherwise  lawfully  where  and  when  they 
were  in  the  street,  the  mere  fact  that  they 
were  likely  to  frighten  horses  unaccustomed 
to  them  did  not  make  their  presence  there 
unlawful.  The  consequences  of  the  fright 
must  therefore  remain  where  they  fell." 

In  Lane  Bros.  Co,  v.  Barnard,  111  Va. 
680,  31  L.R.A.(N.S.)  3209,  69  S.  E.  969,  a 
horse  became  frightened  at  an  engine  being 
operated  in  the  road  by  a  person  who  had 
the  right  to  operate  it,  and,  in  holding  the 
owner  of  the  engine  not  liable  to  the  per- 
son injured  by  the  frl^t  of  the  horse,  the 
court  said:  "Though  machinery  and  the 
noises  made  in  operating  it  are  of  such  a 
character  as  to  frighten  horses,  tliis  alone 
does  not  impose  a  liability;  therefore  the 
defendant  in  this  case,  being  in  lawful  oc- 
cupation of  the  road  with  its  machinery, 
and  using  it  for  a  lawful  purpose,  was  not 
responsible  for  the  appearance  of  the  ma- 
chinery, nor  for  the  noise  or  other  occur- 
rences usual  in  its  operation.  Injury  alone 
is  not  sufficient  to  support  an  action  aris- 
ing from  the  alleged  negligence  of  the  de- 
fendant. There  must  be  a  concurrence  of 
wrong  and  injury.  If  a  p^aon  does  an  act 
which  is  not  unlawful  in  itself,  he  cannot 
be  made  liable  in  damages  for  the  result- 
ing injury,  unless  he  dobs  the  act  at  a 
time  or  in  a  manner  or  under  circumstances 
which  will  rendw  him  chargeable  with  a 
want  of  proper  r^ard  for  the  rights  of  oth* 
era." 

Other  instructive  cases  generally  support- 
ing the  principles  announced  are  Elam  t. 
Mt.  Sterling,  132  Ey.  657,  20  L.RJk.(N.S.] 
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512,  117  S.  W.  250;  Cincinnati  S.  Co.  T. 
Com.  80  Ky.  137;  Pioll«t  v.  Simmers,  106 
Fa.  95,  SI  Am.  Rep.  497 ;  Alaeomber  v.  Nich- 
ols, 34  Mich.  212.  22  Am.  Rep.  522;  Loberg 
V.  Amherst,  87  Wis.  634,  41  Am.  St.  Rep. 
69,  68  N.  W.  1 048  J  Kingsbury  v.  Dedliam, 
13  Allen,  186,  90  Am.  Dec.  191;  Lynn  v. 
Hooper,  93  Mc.  4G,  47  L.R.A.  752,  44  Atl. 
127,  fi  Am.  Neg.  Rep.  535. 

Did  the  fact  tliat  the  wire  was  left  at  the 
place  where  it  was  put  for  several  days  con- 
vert into  an  actionable  wrong  that  which 
was  lawful  in  its  origin?  We  think  not. 
As  stated,  the  evidence  shows  that  work 
had  been  commenced  in  stringing  the  wire 
in  connection  with  which  the  coils  in  ques- 
tion were  to  he  used,  but  had  not  progressed 
to  the  point  where  this  wire  was  located.  Of 
course,  these  two  small  coils  of  wire  could 
have  been  easily  and  conveniently  moved 
and  replaced  at  any  time,  or  immediately 
before  being  used;  but,  considering  the  size 
of  these  coils  of  wire,  it  cannot  fairly  be 
said  that  the  mere  fact  that  they  were  per- 
mitted to  remain  on  the  side  of  the  road 
for  the  time  mentioned  created  a  liability 
that,  except  for  this,  would  not  have  existed. 
There  was  nothing  in  the  appearance  or 
size  of  these  coila  of  wire  that  would  cause 
a  person  of  reasonable  prudence  to  antici- 
pate that  they  would  frigliten  horses.  Of 
course,  what  is  a  reasonable  time  in  mat- 
ters like  this  must  depciid  largely  on  the 
nature  and  quality  of  tlie  thing,  and  on  how 
long  it  has  been  permitted  to  remain  where 
it  was  put,  and  the  riglit  of  the  person  to 
locate  it;  but  when  a  telephone  company, 
in  stringing  its  wires,  places,  as  it  has  the 
right  to  do,  small  coils  of  wire  along  the 
road,  to  be  used  as  the  work  progresses,  of 
such  a  size,  nature,  and  quality  as  not  to 
make  it  actionable  negligence  to  place  them 
by  the  side  of  the  road,  it  would  be  extend- 
ing beyond  all  reasonable  limits  the  doc- 
trine of  liability  to  say  that,  because  the 
wire  was  left  a  day  or  a  week  longer  than 
it  might  have  been,  the  company  is  liable, 
when  it  would  not  have  been  if  it  had  used 
the  wire  on  the  day  or  the  day  following 
the  day  it  was  placed  there. 

Uptm  the  whole  case  we  are  of  the  opinion 
that  the  jury  should  h8\-e  bren  directed  to 
find  a  verdict  for  the  telephone  company, 
and,  if  tliere  is  another  trial,  and  the  evi- 
dence is  in  substance  as  it  was  on  the  last 
trial,  the  court  will  so  instruct  the  jury. 

The  judgment  in  the  damage  case  is  re- 
versed for  proceedings  in  conformity  with 
this  opinion,  and  the  judgment  in  th«  ease 
seeking  a  new  trial  is  affirmed. 
47  L.R.A.(N.S.) 


MISSISSIPPI  SITPBEME  CJOIIRT. 

R.  M.  ADAMS,  Admr.,  etc.,  of  T.  B.  Wier, 
Deceased,  et  ah,  Appts., 

V. 

MRS.  MINNIE  YANCEY  et  aL 

(—  Miss.  — ,  C2  So.  229.) 

Descent  —  share  of  grandchild  —  de- 
duction of  fatlier's  debts. 
Uncollectable  debts  due  by  a  son  who 
died  in  the  lifetime  of  his  father,  to  the 
latter,  must  be  deducted  in  determining  the 
amount  which  the  son's  children  are  entitled 
to  take  in  the  father's  estate  as  representa- 
tives of  the  son. 

(June  9,  1913.) 

yote.  —  I>eaeent  and  dtstrtbution:  de- 
dttction  of  indebtedneaa  ouftng  to  re- 
mote ancestor  by  predeceased  imme- 
diate aMestora. 

The  reported  cases  which  have  eoBsidered 
the  question  under  annotation  show  a  de- 
cided conflict  of  c^inion,  and  the  wei^t  of 
judicial  opinion  is  opposed  to  Adams  v. 
Yakcet.  The  question,  accoriUng  to  the 
decisions,  would  seem  to  resolve  itself  into 
whether  one  becomes  an  heir  by  substitu- 
tion or  by  representation,  where  the  im- 
mediate ancestor  has  predeceased  the  remote 
ancestor;  or  in  other  words,  do  statutes 
which  provide  for  succession  in  case  of  the 
death  of  an  immediate  ancestor  cast  the  in- 
heritance directly  upon  the  heir,  or  doea 
tiie  heir  inherit  simply  as  his  representa- 
tive, and  therefore  become  subject  to  surh 
immediate  ancestor's  debts  to  ihe  intfi- 
tftte's  est'ate?  There  is  another  question 
which  is  really  involved  in  the  decisions, 
though  perhaps  not  brought  out,  and  thil 
is,  where  a  statute  provides  that,  in  tl!-* 
distribution  of  the  intestate's  es^te.  t\w 
heir  shall  take  by  representation,  whether 
"representation"  intends  to  do  more  than  to 
indicate  the  fractional  part  to  be  taken,  snd 
not  the  ultimate  share.  Cases  which  eu«- 
tiiin  the  decision  in  Adams  t.  Yancet  would 
seem  to  indicate  that  they  would  hold  that 
such  a  statute  should  be  interpreted  as 
meaning  that  the  ultimate  share  to  be  taken 
was  indicated.  And  while  some  of  the  esses 
which  oppose  the  decision  in  .^ahs  t.  Yak- 
cet do  not  expressly  state  such  to  be  s 
fact,  they  would  seem  to  have  interpreted 
such  statutes  as  indicating  merely  the  fiac- 
tional  part  to  which  such  heir  would  be  en- 
titled, and  not  as  indicating  the  ultimate 
share  after  any  debts  which  an  immediai' 
ancestor  may  have  owed  to  the  estate  <^ 
the  intestate  have  been  deducted. 

'  In  Earnest  v.  Earnest,  6  Rawle.  213.  which 
was  a  contest  between  five  children  and 
three  grandchildren,  children  of  a  deceased 
child  of  intestate,  the  statute  under  con- 
sideration by  the  court  provided  that  rwh 
grandchildren  would  inherit  such  share  only 
as  would  have  descended  to  the  parent  we* 
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APPEAL  by  the  administrator  et  al.  from 
a  decree  of  the  Chancery  Court  for 
Tippah  County  holding  exceptants  entitled 
to  a  distributive  share  in  the  eatate  of  T. 
B.  Wier,  deceased.  Keversed. 

T.  B.  Wier  died  intestate  leaviDg  four 
daughters  and  six  children  of  his  son,  who 
had  died  about  two  years  before.  A  final 
account  was  filed  by  R.  M.  Adams,  the 
administrator  of  the  estate  of  T.  B.  Wier, 
showing  as  part  of  the  assets  of  the  estate 
a  note  executed  by  the  son  some  time  prior 
to  his  death,  in  favor  of  the  father,  which 
was  not  paid,  the  amount  of  which  and 
interest  exceeded  the  distributive  share  of 
the  son  or  his  heirs;  and  asking  that  he 
be  allowed  to  offset  the  claim  of  the 
heirs  in  their  grandfather's  estate  with 

he  living.  The  court  said  that  the  grand- 
children took  per  ttirpes,  that  is,  not  in 
their  own  right,  but  by  representation,  and 
BO  held  that  they  must  take  the  share  which 
descended  to  them  with  all  the  burden  with 
which  it  would  have  been  charged  had  the 
parent  been  living. 

At  about  the  same  time  as  the  decision 
in  the  Earnest  Case,  it  was  held  in  Ilgen- 
fritz's  Appeal,  6  Watts,  26,  that  the  grand- 
children of  an  intestate  take  their  share  in 
the  estate  without  deduction  of  their  fa- 
ther's debts  to  the  estate,  where  he  dies  be- 
fore such  intestate.  The  court  stated  that 
the  grandchildren  of  an  intestate  take,  by 
substitution,  not  through,  but  paramount 
to,  their  parents;  that  the  law  designates 
them  as  persons  to  take  a  title  derived,  not 
from  the  parent,  but  immediately  from  the 
intestate;  that  the  property  never  was  in 
the^  parent;  consequently  they  did  not  in- 
herit from  him  what  he  had  not,  and  fur- 
ther said  that  If  the  administrators  could 
come  upon  the  fund  in  their  hands  as  the 
representatives  of  the  parent's  creditor,  it  is 
obvious  that  all  his  other  creditors  might 
do  the  same, — a  consequence  not  to  be  pre- 
tended. 

This  decision,  as  can  be  seen,  was  not  in 
harmony  with  the  Earnest  Case,  and  was  in 
effect  overruled  by  later  Pennsylvania  de- 
cisions, and  is  included  here  because  it  is 
referred  to  in  the  succeeding  Pennsylvania 
cases  which  follow  the  Earnest  Case,  as 
authority. 

Thus,  in  M'Conkey  v.  M'Conkey,  9  Watts, 
362,  which  held  that,  under  the  statute  of 
1833,  upon  the  distribution  of  an  intestate's 
estate  a  grandchild  shall  be  charged  with 
the  indebtedness  of  its  father  to  the  intes- 
tate's estate,  it  was  said:  "Ilgenfritz's  Ap- 
peal was  decided  without  adverting  to  the 
statute  of  1^33,  which  declares  that  'the  is- 
sue of  such  deceased  child,  grandchild,  or 
other  descendant  shall  take  by  representa- 
tion of  their  parents  re»pectively  such  share 
only  as  would  have  descended  to  such  par- 
ents, had  they  been  living  at  the  death  of 
the  intestate.'  On  this  principle  of  repre- 
sentation, and  not  of  substitution,  had  been 
decided  Earnest  Earnest,  and  the  over- 
47  L.BJk.(N.8.) 


the  note  due  to  the  said  estate  from  their 
father. 

Mr.  Thomas  B.  Pegram,  for  appellants: 
The  language  of  the  statute,  namely, 
"the  share  of  the  deeotsed  parent,"  means 
that  portion  of  the  estate  which  snch  par- 
ent would  have  been  entitled  to  had  he 
been  living  at  the  time  the  property  de- 
scended. 

1  Cooley's  Bl.  Com.  4th  ed.  607,  808; 
24  Am.  &.  Eng.  Enc.  Law,  378,  870;  Scott  v. 
Terry,  37  Miss.  65. 

If  B.  A.  Wier  had  been  living  at  the 
time  of  the  death  of  his  father,  T.  B. 
Wier,  the  former's .  share  in  his  father's 
estate,  had  he  sought  to  participate  there- 
in, would  have  been  chargeable  with  and 

sight  in  Ilgenfritz's  Appeal  is  one  for  which 
it  is  difficult  to  account.  It  is  very  plain 
that  tlie  construction  put  iq>on  the  statute 
in  the  present  case  is  the  proper  one.** 

And  in  Hughes's  Appeal,  67  Pa.  170,  in 
holding  that  grandchildren  take  in  the  dis- 
tribution of  their  grandfather's  estate  sub- 
ject to  such  debts  of  their  father  to  the  in- 
testate as  were  recoverable  when  the  estate 
descended,  the  court  said:  "We  are  asked 
in  this  case  to  disaffirm  the  doctrine  of 
M'Conkey  v.  M'Conkey,  .  .  .  and  re- 
turn to  that  of  Ilgenfritz's  Appeal.  But  we 
think  the  question  is  not  now  open  upon 
otiginal  grounds  [as]  the  case  of  Ilgenfritz 
itself  overlooked  the  decision  in  Earnest  v. 
Earnest.  .  .  .  We  must  take  it  now  as 
settled  beyond  recall  until  the  legislature 
chooses  to  alter  the  rule,  that  grandchildren 
whose  father  died  before  their  grandfather, 
the  intestate,  take,  not  paramount  to  their 
father,  but  through  him  by  representation, 
such  estate  only  as  he  would  have  taken, 
had  be  survived  the  intestate." 

The  above  Pennsylvania  cases  were  criti- 
cized in  Powers  v.  Morrison,  infra,  and  it 
was  said  of  the  Hughes  Case,  supra,  that 
the  decision  seems  to  have  been  rather  upon 
the  ground  that  the  law  had  been  settled 
than  that  the  question  had  been  eorraetlj 
determined. 

In  Martin  r.  Martin,  66  Ohio  St.  333,  46 
N.  E.  081,  a  contest  between  brothers  and 
sisters  of  intestate,  and  children  of  a  de- 
ceased brother,  the  intestate  having  left  no 
widow  or  issue,  it  was  held  that  the  chil- 
dren of  the  predeceased  brother  took  in  a 
representative  character,  and  subject  to  de- 
duction of  their  father's  debts  to  the  intes- 
tate's estate.  The  statute  governing  this 
question  provides:  "If  such  intestate  leaves 
no  husband  or  wife,  relict  to  himself  or  her- 
self, the  estate  shall  pass  to  the  brothers 
and  sisters  of  the  intestate,  of  the  whole 
blood,  and  their  legal  representatives."  The 
court  stated  that  the  children,  not  Iwing  of 
the  next  of  kin  to  the  intestate,  were  en- 
titled to  share  in  the  estate  only  by  favor 
of  the  last  clause  of  the  paragraph,  which 
admits  them  as  legal  representatives  of 
their  deceased  father,  who,  if  h§  had  siir- 
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burdened  the  amount  due  on  the  note 
in  queatioQ. 

Marvin  t.  Bowlby,  142  Mich.  246,  4 
LJl^.(N.S.}  189,  113  Am.  St.  Rep.  574, 
106  N.  W.  751,  7  Ann.  Cas.  650;  14  Cyc 
121  notes;  18  Cyc.  681  notes;  Korfleet  v. 
CalHcott,  90  Miss.  221,  43  So.  616; 
Haghes's  Appeal.  67  Fa.  170;  Batton  t. 
Allen,  5  N.  J.  Eq.  90,  43  Am.  Dec.  630; 
Head  t.  Spier,  66  Kan.  386.  71  Pac.  834. 

TXo  property  could  justly  descend  to  R. 
A.  Wier,  or  his  mpresentativea  or  his  as- 
signs, until  his  d^t  to  the  estate  waa 
paid.  If  thia  is  a  aet-off,  it  is  certainly 
an  equitable  set-off. 

34  Oyc.  724;  Hall  T.  Waddell,  78  Mies. 
16,  27  So.  036,  28  So.  881. 

Messrs.  Sptght  &  Street  for  appellees. 

vivcd,  would  have  been  of  the  next  of  kin. 
That  it  was  admitted  that  if  the  father  had 
survived  the  intestate,  and  had  brought  suit 
for  the  distributive  share  now  demanded  1^ 
his  children,  his  debts  could  have  been  de- 
ducted, and  BO,  from  the  representative 
character  in  which  the  children  were  admit- 
ted to  participate  with  their  uncles  and 
aunta,  it  resulted  that  they  participated 
subject  to  the  burdens  which  the  law  would 
have  imposed  upon  their  principal. 

And  in  Head  v.  Spier.  66  Kan.  386,  71  Pac. 
833,  a  contest  between  the  administrator  of 
an  intestate  who  died  leaving  no  widow  or 
issue,  and  grandchildren  of  a  brother  of  the 
intestate,  who  at  the  time  of  his  death  was 
indebted  to  the  intestate,  it  was  contended 
that,  upon  the  death  of  the  intestate,  his 
property  descended  at  once  and  immediately 
to  his  then  living  heirs,  and  that  they  were 
not  liable  for  any  debts  that  their  grand- 
father was  owing  the  estate;  that,  upon  the 
death  of  the  intestate,  his  property  did  not 
descend  to  or  through  the  grandfather  of 
claimants,  because  he  was  dead,  or  to  or 
through  the  father  of  claimants,  for  the 
8ame  reason;  that  these  heirs  should  not  be 
made  to  pay  the  debts  of  their  grandfather 
or  the  debts  of  their  father;  that,  as  such 
debts  were  not  their  debts,  they  were  en- 
titled to  their  share  of  the  estate  of  the  in- 
testate free  from  such  liability.  The  court 
said  that  this  contention  could  not  be  sus- 
tained in  view  of  the  following  provisions 
of  the  statute  which  covered  the  question, 
vix.:  "If  the  intestate  leave  no  issue,  the 
whole  of  his  estate  shall  go  to  his  wife;  and 
if  he  leave  no  wife  nor  issue,  the  whole  of 
his  estate  shall  go  to  his  parents."  And  "if 
one  of  his  parents  be  dead,  the  whole  of  the 
estate  shall  go  to  the  surviving  parent;  and 
if  both  parents  be  dead,  it  shall  be  disposed 
of  in  the  same  manner  as  if  they,  or  either 
of  them,  had  outlived  the  intestate  and  died 
in  the  possession  and  ownership  of  the  por- 
tion thus  falling  to  their  share,  or  to  either 
of  them,  and  so  on  througli  ascending  an- 
cestors and  their  issue."  The  court  stated 
that,  while  it  was  true  that  the  presupposi- 
tion in  such  statute,  that  the  parents  and 
those  next  in  line  of  suceession  were  still 
47  L.RA.iN.S.) 


Cook,  J.,  delivered  the  opinion  of  the 

court: 

There  is  but  one  question  raised  by 
this  record  we  deem  it  necessary  to  om- 
sider,  that  is,  Are  the  children  of  a  bob 
who  died  before  his  father  died  entitled 
to  share  in  the  distribution  of  their  grand- 
father's estate,  unaffected  by  any  debts 
due  by  their  father  to  their  grandfather! 
We  think  this  question  must  be  answered 
in  the  negative. 

Undoubtedly,  the  grandchildren  of  the 
deceased  take  by  representation,  and.  in 
effect,  stand  in  the  shoes  of  their  deceased 
parent.  In  Hughes's  Appeal,  67  Pa.  179, 
it  is  said:  "We  must  tinlce  It  now  as  tei- 
tled  beyond  recall  .  .  .  that  grand- 
children whose  father  died  before  their 


living,  was  but  a  fiction  of  law,  yet  it  is  a 
fiction  that  gave  to  the  children  all  the 
right  they  had  to  inherit  from  the  intestate. 
That  they  took  through  their  father,  he 
throng  Ma  ftither,  and  he  in  turn  through 
the  common  ancestors  of  his  father,  the  in- 
testate. The  ancestors  of  the  intestate  and 
the  grandfather  having  taken  the  entire  es- 
tate, the  grandfather  inherited  his  share 
subject  to  any  equitable  claim  intestate'^ 
estate  held  against  him.  The  father  in- 
herited through  the  grandfather  subject  to 
any  equitable  claim  intestate's  estate  held 
against  the  grandfather  or  the  father. 
That  the  present  children  can  take  no  more 
than  could  have  been  taken  by  the  grand- 
father or  the  father.  They  inherit  and  take 
exactly  the  same  interest  in  the  intestate's 
estate  that  the  grandfather  would  have 
taken  had  he  outlived  the  intestate,  and 
they  take  it  subject  to  the  same  conditions 
and  equities  that  their  grandfather  would 
have  taken  it. 

In  addition  to  the  above  cases,  which  sus- 
tain the  decision  in  Adahs  v.  Yakcbt,  there 
is  Batton  v.  Allen,  6  N.  J.  Eq.  09,  43  Am. 
Dec.  630,  which  is  set  forth  in  the  principal 
case. 

On  the  other  hand,  there  are  well-consid- 
ered cases  which  hold  that  an  heir  takes  in 
the  distribution  of  a  remote  ancestor  with- 
out deduction  of  any  debt  owing  thereto  by 
an  immediate  ancestor. 

Thus,  in  Destrehan  v.  Destrehan,  4  Mart. 
N.  S.  557,  it  was  held  that  the  share  of  a 
grandchild  coming  by  representation  to  the 
succession  of  his  grandfather  should  not  be 
reduced  by  the  amount  of  a  debt  due  by  the 
predeceased  father  to  the  grandfather. 

And  this  decision  was  followed  as  author- 
ity in  Morgan's  Succession,  23  La.  Ann.  290. 
a  contest  oetween  brothers  and  a  Mster. 
and  children  of  a  predeceased  brother,  of 
the  intestate,  where  it  was  held  that  such 
children's  share  in  the  intestate's  estate 
should  not  be  reduced  by  an  amount  owing 
to  the  estate  by  their  father.  In  answer  to 
the  contention  that,  inasmuch  as  such  chil- 
dren claimed  a  share  in  the  estate  not  ia 
their  own  right,  but  by  representation  of 
tinelr  father,  th^  eould  ban  no  greater 
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grandfather,  the  intestate  talM,  not  para- 
mount to  their  father,  but  through  him 
iny  representation,  moh  estate  only  aa  he 
would  have  taken,  had  he  Burvived  the  in- 
testate. In  the  distribation  of  tiie  grand- 
father's estate,  tiie  grandchildren,  there- 
fore, take  subject  to  the  advancements 
made  to  tiieir  faUier,  and  to  inch  debts 
from  him  to  the  intestate  as  were  recover* 
able  when  the  estate  descended." 

In  Batton  v.  Allen,  S  N.  J.  Eq.  99,  43 
Am.  D6c.  630,  the  court  said:  "A  note 
givm  by  a  son  to  the  father  is  not,  of 
itself,  evidence  of  an  advancement  by  tiie 
father.  It  is  evidence  of  indebtednras  by 
the  son.  The  amount  of  the  note  maj  be 
recovered  back  from  the  son,  ritber  by 
tiie  father  in  his  lifetime,  or  by  his  per- 


fAi7C£ir.  loss 

sonal  representatives  after  his  decease; 
but  no  part  of  an  advancement  can  be  re- 
covered back.  The  very  object  of  the  father 
in  taking  the  note  should  be  presumed  to 
be  to  avoid  tiie  inequality  which  would  re- 
sult if  his  personal  estate,  at  his  death, 
should  be  insufficient  to  give  to  each  of 
his  other  children  an  equal  sum.  It  is 
not  a  gift;  the  father  does  not  devest 
himself  of  the  property.  .  .  .  For  the 
purpose  of  settling  the  distribution,  the 
amount  of  this  judgment  debt  should  have 
been  added  to  the  said  surplus  and  should 
form  a  part  of  the  distributive  share  of 
the  three  grandchildren  who  represent  tiieir 
deceased  father,  James." 

Speaking  of  the  Kansas  statute,  substan- 
tially the  same  as  ours,  so  far  as  the  same 


rights  than  he  himself,  were  be  still  living, 
could  exercise,  the  court  said:  "Kepresenta- 
tion  13  a  fiction  of  law,  the  effect  of  which 
is  to  put  the  representative  in  the  place,  de- 
gree, and  rights  of  the  person  represented. 
.  .  .  A  dead  man  can  neither  get  nor 
give;  he  can  nf^ther  inherit  nor  transmit. 
The  representative  of  the  deceased  person 
does  not  receive  by  transmissioa  from  that 
person  and  jure  alieno^  he  receives  by  desig- 
nation of  law  and  jure  tuo.  It  'follows 
therefore  that  the  representative  is  not,  by 
the  fact  of  representation  merely,  rendered 
personally  liable  for  the  debts  of  the  person 
whom  he  represents.  He  is  endowed  by  the 
law  with  the  rights  of  the  latter  in  a  certain 
succession,  hut  is  not  laden  with  the  obli- 
gations of  that  latter  to  the  rest  of  the 
world.  He  is  not  an  accepting  heir,  hut  a 
designated  representative.  This  doctrine  is 
elementary,  and  we  do  not  understand  that 
its  correctness  is  questioned  by  the  appel- 
lants. .  .  .  The  right  of  property  ter- 
minates with  the  death  of  the  proprietor. 
We  brought  nothing  into  the  world,  and  it 
is  certain  that  we  can  take  nothing  out. 
The  right  of  succession  is  not  a  natural,  hut 
a  civil  and  social,  right.  Succession  is  a 
civil  institution  by  which  the  law  transmits 
to  a  new  proprietor,  designated  in  advance, 
the  thing  that  the  preceding  proprietor  has 
just  lost.  Especially  is  this  true  of  the  suc- 
cession of  collaterals,  ob  inteatato,  under 
the  provisions  of  law  which  create  and  con- 
trol the  fiction  of  representation.  The  par- 
ties to  this  controversy  are  all  collaterals, 
tite  succcflrtion  is  intestate,  its  distribution 
is  regulated  by  rules  that  are  purely  arti- 
iiclnl,  and  the  question  in  controversy  is  one 
purely  of  law." 

In  Stokes  v.  Stokes,  62  S.  C.  346, 40  S.  B. 
662,  under  a  statute  which  provides  that 
"if  the  intestate  shall  not  have  a  lineal  de- 
scendant, father  or  mother,  but  shall  leave 
a  widow  and  brothers  and  sisters,  or 
brother  or  sister,  of  the  whole  blood,  the 
widow  shall  be  entitled  to  one  moiety  of 
the  estate,  and  the  brothers  and  sisters,  or 
brother  or  sister,  to  the  other  moiety  as 
tenants  in  common;  the  children  of  a  de- 
ceased brother  or  sister  shall  take  among 
47  L.R.A.(X.S.) 


them  respectively  the  share  Which  their  re- 
spective ancestors  would  have  been  entitled 
to,  had  they  survived  the  intestate," — it 
was  held  that  nephews  are  entitled  to  their 
distributive  share  in  an  intestate  uncle's 
estate  without  deduction  of  the  debts  due 
the  intestate  by  their  father  who  prede- 
ceased his  brother.  The  court  said:  "The 
following  are  our  conclusions  as  to  the  ques- 
tion under  consideration:  The  right  of  re- 
tainer on  the  part  of  the  administrator  is  a 
mere  equity,  not  arising  under,  but  is  inde- 
pendent of,  the  statute.  The  share  which 
the  deceased  parent  would  have  been  en- 
titled to,  if  ha  had  survived  the  intestate, 
does  not  constitute  part  of  the  assets  of  his 
estate,  and  is  not  liable  to  the  payment  of 
his  debts.  There  is  no  privity  Iwtween  the 
estate  of  the  deceased  parent  and  his  chil- 
dren as  to  property  descending  to  them 
under  the  statute  from  their  intestate 
uncle.  The  provision  of  the  statute  that 
the  children  of  a  deceased  brother  should 
take  among  them  respectively  the  share 
which  the  ancestor  would  have  been  en- 
titled to,  had  he  survived  the  intestate, 
means  the  share  to  which  he  would  have 
been  entitled,  under  the  statute,  irrespective 
of  any  equity  which  would  have  arisen  if 
the  parent  had  survived  the  intestate.  Any 
other  construction  would  make  the  property 
of  the  children  subject  to  his  debts  in  behalf 
of  a  particular  creditor,  and  not  of  any 
other  creditors  holding  valid  claims  against 
his  estate.  The  pnrent  could  not  have  as- 
signed or  released  his  interest  in  the  es- 
tate, so  as  to  be  binding  upon  his  children 
in  case  he  did  not  survive  the  intestate. 
How,  then,  can  this  particular  creditor 
claim  an  equity  as  against  the  right  of  the 
children  when  they  were  under  neither 
moral  nor  legal  obligation  to  pay  the  debt, 
and  which  would  destroy  their  rights  more 
effectually  than  if  the  parent  has,  by  the 
most  solemn  writing,  endeavored  to  dispose 
of  all  interest  in  the  intestate's  estate!  If 
the  statute  had  intended  that  the  share  of 
the  children  should  be  chargeable  with  the 
debts  of  the  deceased  parent,  it  would  have 
made  provision  to  that  effect,  as  was  done  in 
the  case  of  advancements." 
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may  affect  the  question  here  considered,  the 
supreme  court  of  Kansas,  in  Fletcher  v. 
Wormington,  24  Kan.  269,  said:  "If  the 
legislature  had  intended  what  the  defend- 
ant seems  to  claim  that  it  did,  it  would  in 
all  probability  not  have  added  tiie  words 
that  it  did  after  the  words  'his  share,*  but 
would  have  added  the  words,  'sbsolutely 
and  unconditionally,'  or  some  other  words 
of  Bimilar  import."  See  also  Head  t.  Spier, 
68  Kan.  386.  71  Pac.  834. 

We  thinlc  the  case  of  Korfleet  v.  Calli- 
cott,  90  Miss.  221.  43  So.  616,  places  this 
court  in  line  with  the  decisions  just  re- 
ferred to.  It  appears  from  the  reeord  in 
this  case  that  the  indebtedness  of  the  de- 
ceased son  is  greater  than  the  distrlbutire 
share  of  his  children,  and,  this  being  true, 
the  grandchildren  take  nothing  in  thia 
estate. 

Reversed  and  remanded. 

In  Kendall  v.  Mondell,  67  Md.  444,  10  Atl. 
240,  where  the  contrst  was  between  a  sister 
of  the  inte.Htatc  and  children  of  a  deceased 
sister  who  whs  indebted  to  the  intestate, 
and  died  firat,  it  was  contended  that  such 
indebtedness  could  be  set  off  against  the 
children's  share  of  the  estate  1^  virtue  of 
the  provision  of  the  Code  "that  if  a  father 
or  mother  be  dead,  the  children  of  such  fa- 
ther or  mother  shall  receive  the  same  share 
of  the  estate  as  the  father  or  mother  if 
living  would  have  been  entitled  to,  and  no 
more."  But  the  court,  to  show  the  fallacy 
of  this  argument,  quoted  approvingly  from 
the  opinion  of  the  court  below,  as  follows! 
"If  Mrs.  Mondell  were  living,  she  would 
take  by  inheritance  the  one  undivided  half 
of  the  real  estate  of  which  her  sister  died 
seised  and  possessed.  The  nephews  and 
nieces  take  'no  more;'  Mrs.  Mondell's  full 
share  .  .  .  would  not  be  denied  her  if 
she  were  living.  She  would  take  It  just  as 
any  other  property,  but  it  would  be  liable 
to  her  debts  just  like  any  other  property. 
.  .  .  If,  instead  of  owing  her  sister 
through  whom  she  inherited,  she  had  owed 
some  other  person,  she  would  be  in  the  same 
situation  precisely  in  respect  to  this  one 
undivided  half  as  she  would  be  under  the 
judgment  to  her  sister.  In  either  case  the 
share  might  be  liable  to  her  creditors'  claim; 
bat  the  full  share,  one  half,  would  go  to  her. 
and  no  more  than  this  goes  to  the  heirs,  her 
children.  Why  the  words  'and  no  more'  are 
found  in  the  statute  may  occasion  diverse 
opinions.  The  probability  is  that  they  are 
there  out  of  abundant  caution,  that  u,  to 
publish  distinctly  and  with  emphasis  that 
the  children  of  a  deceased  brother  and  sister 
take  per  stirpes,  and  not  per  capita."  And 
so  it  was  held  that  the  property  in  contro- 
versy belonged  by  inheritance  from  their 
aunt  to  the  children  of  her  sister,  and  that 
the  deceased  sister  never  owned  it  or  had 
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A  suggestion  <jt  error  having  been  filed. 
Cook,  J.,  on  June  30,  1913,  handed  down 
the  following  additional  opinion  ( —  Miaa. 
62  So.  419)  : 

Careful  consideration  of  the  able  and 
earnest  brief  of  counsel  in  support  of  the 
suggestion  of  error  fails  to  convince  the 
court  that  there  is  error  in  the  original 
opinion  in  this  case.  See  — ^&Iiss.  — ,  ante 
1028,  62  So.  229.  That  the  courts  are  divided 
upon  the  question  decided  is  true,  but  we 
think  we  have  followed  the  authorities  an- 
nouncing the  soundest  doctrine.  The  stat- 
ute of  limitations  was  not  mentioned  in  the 
former  opinion,  because  we  ven  at  <^inion 
that  the  statute  had  not  mn,  and  because 
we  expressly  decided  tluit  appdlees  would 
take  no  interest  in  their  grandfather'a  es- 
tate. 

Suggestion  of  error  is  ovemiled. 


any  interest  in  it,  snd  in  no  event  could  ft 
be  made  liable  for  her  debts. 

In  Powers  v.  Morrison,  88  Tex.  133,  28 
L.RA.  521,  53  Am.  St.  Rep.  738,  30  S.  W. 
851,  a  contest  between  children  of  an  in- 
testate and  a  grandson  of  a  deceased  son 
who  had  been  indebted  to  the  intestate,  it 
was  held  that  the  grandchild  was  not 
chargeable  with  the  father's  debt  to  the 
grandfather,  under  a  statute  which  provides 
that,  "when  the  intestate's  children  or 
brothers  and  sisters,  uncles  and  aunts,  or 
other  relations  of  the  deceased  standing  in 
the  same  degree  alone,  come  into  the  par- 
tition, ther  shall  take  per  capita,  that  is  to 
say,  by  persons;  and  when  a  part  of  them 
being  dead,  and  a  part  living,  the  descend- 
ants of  those  dead  have  a  right  to  partition, 
and  such  descendants  shall  inherit  only 
such  portion  of  said  property  as  the  parent 
through  whom  they  inherit  would  be  en- 
titled to  if  alive."  The  court  said:  "We 
are  of  the  opinion  that  the  sole  purpose  of 
the  article  was  to  declare  under  what  <ar- 
cumatances  those  entitled  to  the  inheritance 
should  take  per  capita,  and  under  what  con- 
tingencies they  should  take  per  stirpes. 
Such  is  the  intention  plainly  manifested 
upon  the  face  of  the  provision,  and  we  find 
nothing  in  the  language  employed  to  indi- 
cate a  further  purpose  that,  when  they  take 
per  stirpes,  those  Btanding  in  the  remoter 
degree  should  be  subject  to  the  liabilities  of 
their  ancestors.  The  plaintiff  in  error  in 
this  case  is  entitled  under  the  statute  to 
the  share  which  his  father  would  have 
taken,  if  alive,  at  the  death  of  the  intestate. 
This  share  would  have  beoti  one  sixth  of  the 
property  which  descended  to  the  children  of 
the  deceased.  If  the  son  of  the  intestate 
had  survived  his  father,  and  had  not  paid 
his  debt  to  the  estate,  in  the  adjustment  of 
the  equities  between  him  and  his  coheira, 
hia  ahare  would  have  been  set  off  1^  the 
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debt.  His  portion  of  the  estate  would  sim- 
ply liave  been  credited  upon  his  obligation. 
If  he  had  survived,  and  had  paid  his  debt 
to  the  administrator,  he  would  have  been 
entitled  to  an  equal  distribution  with  his 
brothers  and  sisterv.  If  his  estate  bad  been 
solvent,  it  would  have  been  the  duty  of  the 
administrator  to  collect  the  debt,  and  it 
would  liave  been  the  right  of  plaintiff  in 
error  to  receive  the  share  of  the  estate 
which  he  would  have  inherited,  if  alive.  If, 
on  the  other  hand,  his  estate  had  been  sol- 
vent, and  his  debt  had  not  been  paid,  and 
the  plaintiff  in  error  had  received  from  his 
estate  property  subject  to  the  payment  of 
his  debts,  equal  in  value  to  the  amount  of 
the  debt,  then  the  latter  would  have  be- 
come liable  for  the  discharge  of  his  obliga- 
tion, and  that  liability  could  have  been  sot 
off  against  the  share  of  the  estate  he  would 
otherwise  have  been  entitled  to  receive. 
But  the  estate  of  bis  deceased  father  being 
insolvent,  the  plaintiff  in  error  received  no 
property  from  it  which  rendered  him  liable 
to  the  payment  of  the  debts  against  it;  and 
therefore  he  owes  his  grandfather's  estate 
nothing,  and  there  is  no  liability  of  his  own 
to  be  act  off  against  his  sliare  in  the  estate. 
It  does  not  follow  that,  because  the  father 
of  plaintiff  in  error,  if  he  had  been  alive  at 
the  death  of  his  intestate,  would  have  had 
to  account  in  settlement  for  his  debt,  that 
he  would  not  have  recovered  his  due  share 
of  the  estate.  He  would  not  have  been 
permitted  to  assert  that  his  debt  to  the  es- 
tate was  of  no  value,  tliough  under  other 
circumstances  it  may  have  been  worthless. 
If  alive,  he  would  have  received  his  full 
share  in  bis  debt.  Being  dead,  since  his 
child  did  not  owe  the  debt,  the  latter  was 
entitled  to  receive  his  share  %vitliout  ac- 
oounting  for  the  liability  of  his  father.  It 
is  clear  that  if  the  intestate  had  left  only 
^andehildren,  the  plaintiff  in  error  would 
have  received  his  full  share,  although  the 
immediate  ancestors  of  the  other  grand- 
children had  owed  nothing  to  the  grand- 
father's estate;  and  why  a  different  rule 
should  prevail  when  he  takes  per  stirpes, 
and  not  per  capita,  we  do  not  see." 

In  Barnum  v.  Bamum,  119  Mo.  63,  24  S. 
W.  780,  it  was  held  that  while,  under  the 
law  of  descent,  nephews  and  nieces  of  a  de- 
ceased uncle  inherit  only  the  share  in  his 
estate  that  their  father  would  have  taken, 
had  be  been  living,  still  they  inherit  not 
from  their  father,  but  dirert'ly  from  their 
uncle,  and  inherit  without  deduction  of  their 
father's  indebtedness  to  their  uncled  es- 
tate. 

And  in  Wells  v.  Wells,  6  Ky.  L.  Rep.  216. 
it  was  held  that  where  land  descends  direct- 
ly to  the  grandchildren  of  the  intestate,  the 
parent  who  would  have  inherited  being 
dead,  it  is  not  oharpeable  with  the  debts  due 
the  intestate  by  the  parent,  unless  they 
may  be  regarded  as  advancements  to  be  ad- 
justed in  an  action  for  that  purpose. 

J.  H.  B.  I 
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NEW  YORK  COURT  OF  APPBALS. 

WILLIASI  W.  FARLEY,  State  Commis- 
sioner of  Excise,  Rcspt., 
v. 

ANTONIO  BCHERXO  et  al.,  Appts. 

(208  K.  Y.  269,  101  N.  £.  891.) 

Intoxicating  liquor  -~  tax  certificate  -~ 
military  reservation  —  consideration 
for  bond. 

1.  A  liquor  tax  certificate  issued  by  a 
state  to  one  intending  to  conduct  a  liquor 
business  on  a  military  reservation  which  is 
the  proper^  of  the  Federal  government  is 
a  nullity,  and  furnishes  no  coniideratl<m  for 
a  bond  conditioned  for  the  proper  conduct- 
ing  of  the  business. 

l-^stoppcl  representations  of  right  to 
transact  liquor  business. 

2.  An  applicant  for  a  state  tax  certificate 
for  a  liquor  business  to  be  conducted  on 
a  Federal  military  reservation  is  not  es- 
topped to  contest  the  validity  of  the  bond 
conditioned  for  the  proper  conducting  of 
the  business,  by  representations  as  to  his 
right  to  carry  on  the  business  there. 
Intoxicating  llqnor  —  state  tax  certifi- 
cate —  punishing  for  sale  In  Federal 
territory. 

3.  A  liquor  tax  certificate  granted  by  a 
state  for  a  business  to  be  conducted  on  a 
Federal  military  reservation  will  not  pre- 
vent a  criminal  prosecution  in  the  United 
States  courts  for  conducting  the  business 
there,  although  the  statute  provides  for 
the  same  punishment  as  the  state  laws  pro- 
vide for  the  same  offense  when  committed 
within  the  jurisdiction  of  the  state. 

(Cuddeback,  J.,  dissents.) 

(April  22,  1913.) 

ffote.  —  lAquor  bond  as  affected  by  <»• 

validity  of  license. 

This  note,  as  indicated  in  its  title,  is  con- 
fined to  the  question  as  to  the  liability  on  a 
liquor  bond  as  affected  by  the  invalidity  of 
the  licence,  and  therefore  the  question  as  to 
what  defects  or  irregularities  will  invali- 
date the  license  is  not  within  its  scope. 
For  the  purpose  of  noting  distinctions,  how- 
ever, some  cases  are  included  in  which  the 
contention  that  there  was  no  liability  on 
the  bond,  because  of  defects  or  irregular- 
ities affecting  the  license,  was  disposed  of 
upon  the  ground  that  the  defects  or  irregu- 
larities did  not  invalidate  the  license. 
Cases  in  which  the  defect  or  irregularity 
solely  affected  the  Iwnd,  and  not  the  li* 
cense,  are  of  course  beyond  the  scope  of  the 
note. 

There  is  considerable  eoiiflict  among  the 
cases  on  the  question  under  annotation, 
though  some  of  the  apparently  conflicting 
decisions  may  be  reconciled  when  the  dis- 
tinction is  observed  between  cases  where 
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APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  DiviBien  of  the  Su- 
preme Courti  Third  Department,  affirming 
a  jodgmrat  of  a  Trial  Term  for  Clinton 
Coun^  in  plaintiff's  favor  in  an  action  to 
recover  the  penalty  of  a  bond  given  on  the 
issuance  of  a  liquor  tax  certificate  to  de- 
fendant Sohemo.  Reversed. 
The  facts  are  stated  in  the  opiniim. 
Messrs.  John  E.  Judge  and  Imdna  A. 
Waldo,  for  appellants; 

The  bond  In  suit  vbm  illegal  and  void 
and  was  a  nullify  in  its  inception. 

Mutual  U  Ins.  Co.  v.  Corey,  136  N.  Y. 
334,  81  K.  E.  1006;  Veeder  v.  Mudgett,  95 
N.  Y.  SlOj  Lyman  v.  Schezmerhom,  167 
N.  T.  113,  60  N.  E.  324;  People  ex  rel. 
Ritzenthaler  v.  Higgins,  161  N.  Y.  670, 


45  N.  B.  1033;  Lyman  Kane,  57  App. 
Div.  640,  67  Y.  Supp.  1066;  Uittnaeht 
V.  £ellermann,  105  N.  Y.  467,  12  N'.  £. 
28.. 

No  estoppel  eould  work  apinst  defend- 
ants asserting  the  invalidity  of  the  under- 
taking, because  an  undertaking  is  not  a 
deed  within  the  rules  as  to  estoppel. 

Talcott  V.  Belding,  4  Jones  &  S.  84; 
Dezell  V.  Odell,  3  Hill,  226,  38  Am.  Dec 
628. 

The  consideration  (the  right  to  traffic 
in  liquors)  and  object  in  view  were  im- 
possible, so  the  bond  was  void,  and  can- 
not be  legally  enforced. 

1  Keener,  Contr.  pp.  97-90. 

The  bond  is  part  of  the  ctmtract,  and 
defendant  cannot  be  estopped  from  show- 


the  breach  of  the  bond  was  predicated  upon 
the  very  facta  which  invalidated  the  license, 
and  cases  where  the  facts  relied  upon  as  a 
breach  were  such  as  would  have  consti- 
tuted a  breach  of  a  bond  based  on  a  valid 
license. 

For  cases  of  the  latter  kind,  the  better 
rule  seems  to  be  that  the  sureties  are  es- 
topped to  set  up  the  invalidity  of  the  license 
on  which  the  bond  is  based. 

Thus,  in  Schullherr  v.  State,  68  Miss.  227, 
8  So.  328,  the  court  held  in  an  action  upon 
the  bond  of  a  liquor  dealer  for  selling  liquor 
to  an  intoxicated  person,  that,  as  the  prin- 
cipal had  received  and  acted  upon  his  li- 
cense, neither  the  principal  nor  the  surety 
could  (question  the  validity  of  the  license. 

So,  in  State  ex  rel.  Remo  v.  Golding,  28 
Ind.  App.  233,  62  N.  E.  502,  it  was  held  in 
an  action  brought  upon  a  liquor  bond  to  re- 
cover damages  for  alleged  injuries  received 
in  the  place  of  business  of  the  licensees  by 
being  assaulted  and  robbed,  that  the  princi- 
pal and  sureties  were  estopped  to  show  that 
the  bond  was  void  on  the  ground  that  the 
license  was  invalid  because  it  was  issued 
to  the  licensees  jointly,  contrary  to  law,  in- 
stead of  to  only  one  person.  The  court 
said :  "To  declare  that  after  they  had 
reaped  the  benefits  which  alone  could  have 
arisen  by  virtue  of  the  bond,  that  they^ 
were  not  amenable  to  its  conditions  for  a 
violation  of  any  of  its  terms,  because  the 
license  had  been  issued  to  them  jointly  as 
partners,  and  hence  the  bond  was  void  for 
that  reason,  would  be  to  declare  a  rule  re- 
pugnant to  law,  to  every  sense  of  justice 
and  good  morals.  They  acted  under  the 
bond  as  though  it  was  valid  and  binding, 
and  every  sense  of  justice  demands  that  for 
any  violation  of  its  conditions  they  should 
atone  for  resulting  injuries." 

So,  in  Lawlor  v.  State,  —  Ind.  App.  — ,  90 
N.  B.  487,  it  was  held  that  the  sureties  in 
an  action  on  a  liquor  bond  for  a  death  of  a 
person  while  intoxicated  were  estopped  to 
assert  that  the  license  hftd  become  void  be- 
cause of  the  removal  of  the  licensee  from 
the  state  before  the  sales  in  question. 

And  in  Bulger  v.  Prenica,  S3  Neb.  697, 
142  N.  W.  117,  it  was  held  that  where  a 
47  L.R.A.(^*.S.) 


surety  company  has  entered  into  the  bonJ 
which  is  necessary  to  procure  a  saloon  li- 
cense, and  the  principal  has  received  the 
license  and  become  liable  for  damages  to 
individuals  by  reason  of  the  traffic,  the 
surety  is  estopped  to  plead  that  there  was 
no  valid  ordinance  in  force  at  the  time  the 
license  was  issued. 

See  also  Lyman  v,  Schermerhom,  167  X. 
Y.  113,  60  N.  E.  324,  infra,  which  seems  to 
assume  that  the  invalidity  of  a  license,  at 
least  if  the  license  is  for  a  place  within  the 
jurisdiction  of  the  state,  would  not  affect 
the  liability  of  the  sureties  for  a  breach  con. 
sisting  of  acts  which  would  constitute  a 
breach  of  a  bond  based  on  a  ralid  license. 
But  see  Fablet  v.  Schezno. 

In  the  opinion  in  Thomas  v.  Snkley.  19 
Neb.  324,  27  N.  W.  231,  it  is  stated  that  the 
recitals  in  the  bond  as  to  the  issuance  of 
the  license  conclude  the  parties,  unless  there 
can  be  shown  fraud,  accident,  or  mistake: 
but  in  the  syllabus  the  judge  writing  the 
opinion,  the  statement  of  the  decision  upon 
this  point  is  merely  that  the  recital  is 
sufficient  prima  facie  as  against  the  piinri- 

fial  and  sureties  to  show  the  issuing  of  a 
icense. 

The  decision  in  Coleman  v.  People,  7S  III. 
App.  210,  was  merclv  to  the  effect  that  the 
parties  executing  a  'bond  are  bound  by  the 
recital  that  the  principal  had  obtained  a 
license  for  one  year,  and  cannot  deny  tbt 
same  by  showing  that  the  license  was  for 
three  months  only,  in  an  action  for  dam- 
ages arising  from  sales  within  the  year,  hut 
after  the  expiration  of  three  months;  and 
in  White  v.  Manning,  46  Tex.  Civ.  App.  2PS. 
102  S.  W.  1160,  that  where  the  license  swi 
bond  are  in  due  form  and  the  bond  recites 
that  an  application  has  been  made,  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  officer  issuing  the  license 
has  complied  with  the  law. 

The  liability  of  the  sureties  in  the  event 
of  the  invalidity  of  the  license  upon  which 
the  bond  was  based  has  been  denied  in  some 
cases,  even  where  the  breach  of  the  hood 
was  predicated  upon  facts  which  would 
have  amounted  to  a  breach  of  a  bond  based 
on  a  valid  license.         ^  . 
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fng  that  the  whole  bond  is  invalid,  not- 
withBtanding  any  particular  statements  in 
It.   The  bond  was  void  In  its  creation. 

Bell  T.  Leggett,  7  N.  Y.  183. 

If  there  was  originally  no  consideration, 
there  was  no  contract,  and  that  there  was 
no  contract  may  always  be  shown. 

Browne,  Parol  £v.  43;  Ward  t.  Stahl, 
81  N.  Y.  406. 

The  contract  was  ill^l. 

Shedlinsky  v.  Budweiser  Brewing  Co.  163 
N.  ¥.  430,  57  N.  E.  620;  Richardson  v. 
Crandall,  48  N.  Y.  362. 

Mr.  Ixiuls  M.  Kinff,  with  Mr.  A.  M. 
Sperry.  for  respondent: 

The  bond  in  suit  was  not  illegal  and 
void,  and  was  not  *  nullity  in  its  incep- 
tion. 


Harrison  v.  Wilkin,  69  N.  Y.  412;  Chari- 
ties &  0.  Comrs.  v.  O'Rourk,  34  Hun,  349; 
People  ex  rel.  Meakim  v.  Eckman,  63 
Hun,  209,  18  N.  Y.  Supp.  654;  Lyman  v. 
Gramercy  Club,  39  App.  Div.  661,  67  N. 
Y.  Supp.  376;  Lyman  t.  Brucker,  26  Misc. 
697,  66  N.  Y.  Supp.  767. 

The  county  treasurer,  who  is  the  certifi- 
cate issuing  officer  under  the  liquor  tax 
law,  was  bound  to  issue  the  certificate  in 
question  to  Sebemo. 

Re  Wellman  ft  Ors,  t.  Blase,  3  Liquor 
Tax  Reports,  5!7;  People  ex  rel.  Betden 
Club  V.  Hilliard,  28  App.  Div.  140,  flO  N.  Y. 
Supp.  900;  Re  Bridge,  36  App.  i^iv.  533, 
So  N.  Y.  Supp.  64;  Re  Tonatio,,49  App. 
Div.  84,  63  N.  Y.  Supp.  560. 


Thus,  in  Hillman  v.  Gallagher,  —  Tex. 
Civ.  App.  — ,  120  S.  W.  605,  where  the 
breach  assigned  was  permitting  plaintiff's 
minor  son  to  enter  and  remain  on  the 
premises,  it  was  held  that  it  must  be  shown 
that  a  valid  license  had  been  issued  to  tlie 
dealer  before  there  could  be  any  recovery  on 
the  bond.  The  court  cited  in  support  of  its 
position  the  decision  of  the  court  of  civil 
appeals  in  Southard  t.  Green,  —  Tex.  Civ. 
App.  — ,  69  S.  W.  840,  remarking  that  the 
reversal  of  that  case  by  the  supreme  court 
(94  Tex.  470,  61  S.  W.  705,  infra),  as  upon 
the  ground  that  the  decision  of  the  court 
of  civil  appeals  that  the  license  was  void 
was  erroneous,  but  that  no  disapproval  as 
to  its  conclusion  that  a  valid  license  was  an 
indispensable  prerequisite  to  a  right  of  re- 
covery on  the  bond  was  expressed. 

So,  in  Saffroi  v.  Cobun,  32  Tex.  Civ.  App. 
79,  73  S.  W.  828,  where  the  breach  assigned 
was  the  sale  of  liquor  to  the  plaintiff's  hus- 
bfind,  an  habitual  drunkard,  it  was  held 
that  there  could  be  no  recovery,  it  appear- 
ing that,  by  fraud  of  the  pTinoipul,  the 
clerk  was  indiiced  to  insert  a  locality  other 
than  that  intended  in  a  transfer  of  the  li- 
cense. Green  v.  Southard,  94  Tex.  470,  61 
S.  W.  706,  was  distinguished  upon  the 
groimd  that  it  did  not  appear  in  that  case 
that  the  houses  were  numbered,  and  that 
there  was  no  contention  in  that  case  of  any 
fraudulent  purpose. 

As  stated  in  the  Hillman  Case,  the  deci- 
sion of  the  Texas  supreme  court  in  Green  v. 
Southard,  supra,  holding  the  surety  liable,— 
the  breach  assigned  being  the  sale  of  liquor 
to  a  minor,  and  permitting  him  to  enter  and 
remain  on  the  premises, — was  upon  the 
ground  that  the  indefiniteness  of  the  desig- 
nation of  the  place  of  sale  did  not  render 
the  license  void,  and  would  have  protected 
the  licensee  in  a  prosecution  for  selling 
liquor  without  a  license.  To  the  same  effect 
ia  Donthit  State,  98  Tex.  344,  83  S.  W. 
795. 

So,  in  the  following  Texas  cases,  holding 
the  surety  liable,  it  does  not  appear  that 
defects  or  irregularities  complained  of  in- 
Tftlidated  the  license: 

— Cox  V.  Thompson,  37  Tex.  Civ.  App.  607, 
47  LJLA,(N.S.) 


85  S.  W.  34,  affirmed  in  202  U,  S.  446,  SO 
L.  ed.  1099,  26  Sup.  Ct.  Rep.  671;  Cox  v. 
State,  ~  Tex.  Civ.  App.  — ,  85  S.  W.  1199 
{dictum),  the  court  saying,  upon  the  au- 
thority of  the  Green  Case,  that  the  mere 
fact  that  the  application  for  the  license 
deitignated  two  places  to  do  business  would 
not  be  a  bar  to  a  recovery  on  tiie  bond; 

—Faulkner  v.  Cassidy,  39  Tex.  Civ.  App. 
416,  87  S.  W.  904  (where  the  breach  as- 
signed was  the  sale  of  liquor  to  plaintiff's 
husband,  an  habitual  drunkard),  it  being 
held  that  the  failure  of  one  who  bought  an 
unexpired  license  from  another  to  have  the 
transfer  made  upon  the  books  of  the  officer 
by  whom  the  same  was  issued,  and  the  fail- 
ure to  file  an  application  with  the  county 
clerk  designating  therein  the  particular 
house  in  which  he  professed  to  conduct  his 
business,  and  to'  have  such  designation  made 
in  the  license,  did  not  render  toe  bond  sued 
on  void.  The  court  further  held  that  the 
principal,  by  engaging  in  business  and  act- 
mg  under  the  unexpired  license  which  he 
had  purchased,  and  executing  the  bond,  was 
estopped  to  deny  the  title  of  the  assignor 
and  the  authority  of  the  agent  of  another 
from  whom  he  had  obtained  the  unexpired 
license,  to  make  the  assignment; 

— Castellano  v.  Marks,  37  Tex.  Civ.  App. 
273,  83  S.  W..  729,  where  it  was  held  in  an 
action  upon  a  bond  for  a  penalty  for  selling 
liquors  to  a  minor,  that,  the  license  and 
bond  being  in  due  form,  the  mere  fact  that 
the  application  was  defective  in  not  stating 
that  the  applicant  desired  to  sell  liquor  in 
certain  quantities,  to  be  drunk  on  the  prem- 
ises, did  not  preclude  a  recovery  on  the 
bond  against  the  principal  and  surety; 

— State  ex  rel.  Allen  v.  Harper,  —  Tex. 
Civ.  App.  — ,  87  S.  W.  878,  where  it  was 
held  that  the  bond  was  not  void  because  of 
the  failure  of  the  clerk  who  issued  the  li- 
cense to  require  a  written  application  from 
the  applicant,  and  because  Uie  licensed  bad 
not  paid  his  taxes  as  required  statute. 

State  V.  English.  74  X.  H.  328,  68  Ail.  129, 
and  Lyman  v.  Kurtz,  166  N.  Y.  274,  59  N. 
E.  003,  are  not  in  point,  as  they  are  merely 
to  the  effect  that  it  is  no  defense  to  the 


lureties  on  the  bond  that  tiii 

Digitized  by 


1034 

The  defendantB  are  bound  by  tiie  appli- 
cation statement. 

Kti  Clement,  53  Mite.  368,  104  N.  Y. 
Supp.  BOS;  Re  Barnard,  48  App.  DW.  423, 
63  N.  Y.  Supp.  266;  Re  Deuel,  66  Miso. 
ei8,  106  H.  Y.  Supp.  1030;  Re  CulUnan, 
SB  Misc.  040,  80  N.  Y.  Bnpp.  020. 

Miller,  delivered  the  opinion  of  the 
court: 

This  ifl  an  aeticm  to  recover  the  penalty 
of  a  bond  given  on  the  issuing  of  a  liquor 
tax  certificate  to  the  a^llant  Schemo, 
on  the  groand  that  there  had  been  a  breach 
of  the  condition  of  the  bond  in  that  he 
bad  allowed  the  premises  to  become  dis- 
orderly, and  had  made  a  material  false 
statement  in  his  application  for  the  cer- 
tificate in  stating  that  the  premises  be- 
longed to  his  wife,  and  that  he  might 
lawfully  cany  on  a  traffic  in  liquors  there- 


Afk.. 

on.  The  defense  Is  that  there  was  no  con- 
sideration for  the  bond  for  the  reason  that 
the  premises  for  which  the  certificate  was 
issued  formed  a  part  of  the  military  reser- 
ration  and  poet  Icnown  as  the  "Flattsbuigh 
barracks**  of  the  United  Statea  of  America. 
The  facts  are  not  in  dispute  and  were  found 
by  the  court. 

The  state  having  givm  its  consent  to 
the  purchase  by  the  United  Statcb  (see 
Laws  of  1890,  chap.  IS),  the  legislative 
power  of  Congress  over  the  lands  pur- 
chased is  exclusive.  Cun.  v.  Clar>',  8  Mass. 
72;  Ft.  Lc&venworth  R.  Co.  v.  Lowe,  114  V. 
a.  525.  29  L.  ed.  264,  5  Sup.  Ct.  Rep.  9»5. 
The  state  had  no  power  to  license  the 
trafiic  in  liquors  on  said  premises,  eveo 
if  Congress  had  not  expressly  prohibited 
it,  as  it  lias.  Act  Feb.  2,  1001,  §  38,  cliap. 
102,  31  Stat,  at  L.  758,  V.  S.  Comp.  SUt. 
1001,  p.  804. 
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whom  the  license  was  issued  or  transferred 
intended  to  have  it  exercised  for  another's 

benefit. 

Whatever  may  be  true  when  the  breach  of 
the  bond  is  predicated  upon  facts  that 
would  have  constituted  a  breach  of  the  bond 
even  if  it  had  been  based  upon  a  valid  li- 
cense, it  seems  clear  that  the  sureties  are 
not  liable  if  the  breach  is  predicated  upon 
the  very  facts  that  invalidated  the  license, 
BO  that  the  action  necessarily  presupposes 
the  invalidity  of  the  license. 

Thus,  in  'Lyman  v,  Schermerhorn,  167  N. 
Y.  113,  60  N.  E.  324,  an  action  on  a  bond 
conditioned  that  the  principal  will  not, 
while  the  business  for  whioh  the  liquor  tax 
certificate  is  given  shall  be  carried  on,  vio- 
late any  provision  of  the  liquor  tax  law, 
the  action  being  based  upon  the  violation 
of  the  provision  of  the  liquor  tax  law  that 
no  one  who  shall  have  been  convicted  of  a 
felony  shall  traffic  in  liquors,  or  be  granted 
a  liquor  tax  certificate,  and  the  false  state- 
ment of  the  principal  in  that  regard, — it 
was  held  that,  in  the  absence  of  complicity 
of  the  surety  in  such  false  statement,  the 
latter  was  not  liable.  The  court  said  that 
the  traffic  in  liquor  asserted  as  the  breach 
of  the  bond  was  before  the  state  asserted 
the  falsity  of  the  application  and  the  in- 
validity of  the  certificate,  and,  therefore, 
as  to  the  surety,  the  liquor  tax  certificate 
still  protected  the  traffic;  that  when  the 
state  withdrew  its  approval  and  asserted 
that  the  certificate  afl'orded  no  protection  to 
tbose  holding  it,  the  bond,  which  was  given 
in  consideration  of  such  protection,  ceased 
to  be  supported  by  it.  It  is  plainly  im- 
plied in  this  case  that,  notwithstanding  the 
invalidity  of  the  license,  the  surety  would 
have  been  liable  on  the  bond  if  he  had  been 
aware  of  the  prior  conviction  of  the  prin- 
cipal when  it  executed  the  bond.  The  court 
added  that,  until  the  state  changed  ittf  posi- 
tion, the  bond  was  good,  and  the  certificate 
was  good  as  to  the  surety.  There  is  an  ap- 
parent inronsistency  between  the  last  state- 
ment and  the  decision  in  the  Fabutt  Case, 
47  LJl.A.(N.8.) 


unless,  perhaps,  there  is  a  distinction  ari^iinir 
from  the  fact  that  in  the  Pahlet  Care  t:i<- 
false  statement  in  the  application,  as  will 
as  the  keeping  of  a  disorderly  house,  wis 
assigned  as  a  breach  of  the  bond,  or  in  tlie 
fact  that  the  license  was  for  the  sale  of 
liquor  at  a  place  over  which  the  state  bad 
no  jurisdiction. 

In  Lyman  v.  Mead,  66  App.  Div.  582,  67 
N.  Y.  Supp.  254,  and  Lvman  v.  Kane.  57 
App.  Div.  549,  67  N.  Y.  Supp.  1065,  denyin" 
recovery  against  the  surety,  the  breach  as- 
signed was  the  misstatement  in  the  appli- 
cation upon  which  the  license  was  grant<^. 
—in  the  former  case,  a  misstatement  that 
the  premises  were  not  within  200  feet  of  a 
church,  and  in  the  latter,  a  misstatement  a^ 
to  the  former  occupancy  of  the  premises  as 
a  hotel,  and  respecting  conformity  to  the 
requirements  of  §  31  of  the  statute,  and  the 
consent  of  the  property  owners. 

In  Lyman  v.  Mead,  supra,  the  court  said 
that  the  surety  might  have  been  liable  if  it 
had  been  shown  that,  after  the  issuing  of 
the  certificate,  the  principal  had  engaged  in 
the  traffic  in  liquor  at  the  place  named,  it 
being  within  200  feet  of  a  church. 

In  Moniteau  County  ex  rel.  Beohtle  v. 
Lewis,  123  Mo.  App.  673,  100  S.  W.  1107. 
holding  that  the  surety  was  not  estopped 
from  showing  that  the  application  and  peti- 
tion for  the  license  located  the  dramshop  at 
a  place  different  from  that  stated  in  tbe 
bond,  and,  because  of  such  variance,  the 
surety  was  not  liable  on  the  bond,  it  does 
not  appear  whether  the  designation  of  the 
place  in  the  license  corre^nded  to  that  in 
the  petition  and  application,  or  to  that  in 
the  bond. 

In  Cullinan  v.  Fidelitv  &  C.  Co.  41  Misc. 
110,  83  K.  Y.  Supp.  069.'  where,  by  mistake, 
the  application  lor  a  liquor  tax  certificate 
and  the  bond  itself  gave  the  incorrect  loca- 
tion of  the  principal's  place  of  business,  it 
was  held  that  the  surety  adopted  the  mis- 
take of  th^  principal,  and  could  not  evade 
liability  on  the  bond,  there  being  no  fault 
upon  the  part  of  the  "tate.  '     „  Aj  H.  N. 
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The  liquor  tu  certificate  wai  therefore 
a  nullity  and  furnished  no  consideration 
for  the  bond. 

It  has  been  ruled  below  that  tiie  de- 
f^dants  are  estopped  by  statementB  in  the 
ai^lication  to  deny  that  the  traffic  in 
liquors  could  lawfully  be  carried  on  on  said 
praniaes.  But  the  case  lacks  one  of  the 
essential  elements  of  an  estoppel.  The  state 
has  lost  nothing  in  reliance  upon  the  state- 
ments in  the  applicatiM.  Indeed,  it  has 
receiTed  the  license  tax.  Metropolitan  L. 
Ins.  Co.  T.  Bender  (Metropolitan  L,  Ins. 
Co.  V.  McCoy)  124  N.  Y.  47,  11  L.R.A. 
708,  26  X.  E.  345,  is  a  typical  case  of  an 
estoppel  arising  from  a  recital  in  a  bond. 
The  recital  was  that  the  Iwnd  was  executed 
under  seaL  It  was  executed  by  the  obligor 
and  delivered  by  him  to  the  person  interest- 
ed in  having  it  accepted,  who  attached  a 
seal  and  beUvered  it  to  the  obligee,  v-lio 
accepted  and  acted  upon  it  on  the  supposi- 
tion that  it  had  been  executed  under  aeal. 
I  cite  that  ease  to  mark  the  diatinction  be- 
tween it  and  a  cane  like  this,  in  which 
no  possible  loss  could  have  been  sustained 
by  tlie  obligee  in  reliance  upon  the  alleged 
false  statement. 

It  is  suggested,  however,  that,  although 
the  liquor  tax  certificate  gave  the  holder  no 
right  to  traffic  in  Uquors  on  the  premises 
in  question,  it  still  protected  him  from  a 
criminal  prosecutiiHi  in  the  United  States 
roiirts  under  §  S391  of  the  United  States 
Iteviscd  Statutes,  U.  S.  Comp.  Stat.  1901, 
p.  3051,  wliich  provides  that,  "if  any  offense 
be  committed  in  any  place  which  has  been 
or  may  hereafter  be  ceded  to  and  under 
thp  jurisdiction  of  the  United  States,  which 
offense  is  not  prohibited,  or  the  punish- 
ment thereof  is  not  specially  provided  for, 
by  any  law  of  the  United  States,  such  of- 
fense shall  be  liable  to,  and  receive,  the 
same  punishment  as  the  laws  of  the  state 
in  which  such  place  is  situated,  now  in 
force,  provide  for  the  like  offense  when 
committed  within  the  jurisdiction  of  such 
state."    But,  as  the  state  cannot  license 
the  sale  of  liquors  on  a  government  reserva- 
tion over  which  the  juriadiction  of  Con- 
gress is  exclusive,  the  lawfulness  of  such 
sale  thereon  is  not  affected  by  the  question 
whether  the  state  has  granted  a  license 
therefor.    The  act  having  been  prohibited, 
and  no  punishment  specifically  provided, 
it  may  be  that  the  offender  might  be  pun- 
ished in  the  United  States  courts  the  same 
aa  he  might  be  punished  in  the  state  courts 
for  an  unlawful  sale  of  liquor  on  lands 
within  the  jurisdiction  of  the  state.  That 
C[uestion  is  not  before  us,  and,  in  any  event, 
it  ia  plain  that  the  liquor  tax  certificate 
granted  in  this  case  would  furnish  the 
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appellant  Schemo  no  defense  to  such  a 
prosecution. 

The  judgments  of  the  Appellate  Division 
and  of  the  trial  court  should  be  reversed, 
and  the  complaint  dismissed,  with  costs  in 
all  the  courts. 

Onllen,  Cb.  J.,  and  WUlard  Bartlett, 
Hlacock,  Cbase,  and  Hogan,  JJ.,  concur. 

Cnddeliack,  J.,  dissenting: 

The  defendant  Antonio  Schemo  applied 
to  the  county  treasurer  of  Clinton  county 
for  a  liquor  tax  certificate  under  §  15  of 
the  liquor  tax  law.  The  law  requires  the 
application  to  contain  a  description  of  the 
place  where  the  traffic  fn  liquors  is  to  be 
carried  on,  and  a  statement  that  the  ap- 
plicant "may  lawfully  carry  on  such  traffic 
in  liquors  upon  such  premises."  The  ap- 
plicaticm  described  certain  premises  and 
said  that  they  were  owned  by  Scherno's 
wife,  and  that  be  might  lawful)^  traffic 
in  liquors  thereon.  That  statement  was 
false.  The  premises  are  a  part  of  the 
Plattshurgh  barracks,  a  military  post  of 
the  United  States,  whereon  the  traSie  In 
liquors  is  unlawful. 

The  defendant  the  Fidelity  A  Casualty 
Company  became  the  surety  on  the  bond 
given  to  accompany  the  aplicatiim,  as 
required  by  §  18  of  the  liquor  tax  law 
'(Consol.  lAVB  1909,  chap.  34).  The  bond 
was  conditioned,  among  otiier  things,  that 
there  was  "no  material  false  statement  in 
the  application  statement  for  said  liquor 
tax  certificate,"  and  also  that  the  appli- 
c!ant  would  not  suffer  or  permit  the  place 
designated  in  the  liquor  tax  certificate  to 
become  disorderly. 

Tlie  county  treasurer  issued  to  Schcrno 
the  certificate  applied  for.  Thereafter,  and 
for  nearly  the  full  term  covered  by  the 
certificate,  Schemo  did  in  fact  traffic  in 
liquors  at  the  place  mentioned  therein,  and 
ran  a  house  of  111  fame. 

This  action  Is  brought  against  Scherno 
and  his  surety  for  a  violation  of  the  con- 
dition of  the  bond  that  Scherno  would  not 
permit  the  premises  mentioned  in  the 
liquor  tax  certificate  to  become  disorderly. 
The  surety  has  interposed  as  a  defense  that 
the  liquor  tax  certificate  was  void,  for  the 
reason  that  the  state  could  not  grant 
Scherno  permission  to  traffic  in  liquors 
upon  a  military  post  of  the  United  States, 
and  that  therefore  the  bond  was  without 
consideration.  I  think  the  question  of  con- 
sideration does  not  enter  into  the  case 
at  all.  "For  a  statutory  undertaking  no 
consideration  ia  necessary."  ThompsMi  v. 
Blanchard,  3  N.  Y.  335;  Bildersee  v.  Aden, 
62  Barb.  176;  Post  v.  Doremus,  80  N.  Y. 
371,  375;  Livingston  T.  Hammer,  7  Boaw. 
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670,  677;  Johnson  t.  Aekerson,  3  Daly, 
430;  G«iii  t.  Little.  43  Misc.  421,  424,  89 
N.  Y.  Supp.  488.  It  is  suflicieat  that 
SchenM  mtuined  the  object  for  vhieh  the 
bond  was  given. 

The  cau»e  of  action  s«t  forth  in  the  com- 
plaint Is  that  Scherno  Violated  the  condi- 
tion  of  the  bond  by  keeping  a  disorderly 
house,  not  that  he  made  material  false 
statements  in  the  application  The  facts 
showing  that  the  statements  in  the  appli- 
cation were  false  appear  from  the  answer 
of  the  surety  an  a  defense  to  the  bond. 
The  appellate  d  ivinion  was  clearly  right 
in  saying  that  the  surety  in  the  bond  was 
eitc^pped  from  setting  up  this  defense. 
Farl^  T.  Scheme,  147  App.  Div.  375,  132 
N.  Y.  Supp.  170.  It  makes  no  particular 
difference  that  the  United  States  was  the 
owner  of  the  premises  mentioned  in  the 
application.  The  result  would  have  been 
the  same,  though  they  were  owned  by  any 
person  other  than  the  one  mentioned  in  the 
application,  if  the  owner's  consent  to  the 
traffic  in  liquors  had  not  been  obtained. 
The  law  required  Schemo  to  show  that 
he  had  such  consent,  and  in  that  regard 
the  statements  in  the  application  were  false. 
This  was  a  plain  violation  of  the  express 
ctHidittfm  of  the  bond,  and  it  seems  absurd 
that  it  should  be  considered  as  a  defense 
in  determining  the  liability  ai  the  obligors 
for  the  breach  of  their  undertaking  in 
another  respect. 

I  recommend  that  the  judgment  appealed 
from  be  affirmed,  with  costs. 

Petition  for  rehearing  denied  June  10, 
1B13. 


OKLAHOMA  CRIMINAL  COURT  OF 

APPEALS. 

RE  APPUCATION  OP  GEORGE  CRUMP, 
Jb. 

(—  Okla.  Crim.  Rep.  — ,  13S  Pac.  428.) 

Pardon  —  eltrct. 

1.  A  pardon  is  an  art  of  grace  and  mercy 
bestowed  by  the  state  through  its  chief 
executive  upon  offenders  against  its  laws 

Headnotcs  by  Dori.E,  J. 

Xote.—Fardon  hff  lietftenant  governor 
or  governor  pro  tem. 

Generally  Bpcnkinff.  a  psrdon  issued  by 
a  governor  de  facto  is  valid.  This  prin- 
ciple is  plaeod  on  tlio  frround  that  there 
should  always  be  one  capable  of  adminis- 
tering the  laws  at  the  liead  of  the  govern- 
ment. The  extnt«>n<'e  of  organized  society 
is  a  primary  necrsBity  to  all  communities': 
its  functions  cannot  safely  be  suspended 
47  L.R.A.{N.S.) 


after  conriction,  and  a  full  unconditional 
pardon  reaches  both  the  punishment  pre- 
scribed for  the  offense  and  the  guilt  of  the 
offender;  it  (Alitcratea  in  legal  contempla- 
tion the  offense  itself;  and  hence  ita  Miect 
is  to  make  the  offender  a  new  man. 

Same  —  when  effective. 

2.  A  pardon  takes  effect  upon  delivery 
either  to  the  person  who  is  the  aubject  of 
the  favor,  or  to  stnneone  acting  for  him  or 
on  his  behalf. 

Conrt  —  Inqnlry  into  validity  of  par- 
don. 

3.  This  court  has  no  power  to  control  or 
in  any  manner  interfere  with  the  functiona 
of  the  executive  departmeat  of  the  state 
government,  hut  it  has  jurisdiction  and  pow- 
er to  inquire  upon  habeas  corpua  into  the 
validity  of  a  pardon  under  which  the  peti- 
tioner seeks  to  be  discharged  from  the  peni- 
tentiary, where  after  the  delivery  of  the 
pardon  he  is  detained  in  the  custody  of  the 
warden  upon  an  order  of  the  governor,  pur- 
porting to  revoke  the  pardon. 

Pardon  —  by  lleatensol  govenn^  —  va- 
lidity. 

4.  'Ihe  pardon  in  this  case  was  granted 
by  tlie  lieutenant  governor  acting  as  gov- 
ernor in  the  absence  of  the  governor  from 
the  state.  Held,  that  under  the  Constitu- 
tion, art.  6,  S  16  (165,  Williams'),  in  tne 
absence  of  the  governor  from  the  state  for 
any  purpose  or  for  any  period  of  time,  the 
constitutional  functions  of  his  office  de- 
volve pro  tempore  upon  the  lieutenant  gov- 
ernor, and  a  pardon  granted  and  delivered 
by  the  lieutenant  governor  as  acting  gov- 
ernor, in  the  absence  of  the  governor  from 
the  state,  is  a  valid  and  eff«:tual  pardon. 
A  fortiori  the  warden  had  no  author!^  to 
disregard  it,  and  the  govemor'a  order  pur- 
porting to  revoke  suda  parson  was  neces- 
sarily a  nullity. 

{October  4,  1913.) 

APPLICATION  for  a  writ  of  habea§ 
corpus  to  secure  petitioner's  releaH 
from  continued  imprisonment  in  the  state 
penitentiary  after  he  had  received  a  par- 
don.  Writ  allowed. 

Statement  by  Doyle,  J.: 

On  behalf  of  George  Crump.  Jr.,  a  duly 
verified  petition  for  a  writ  of  habeaa  corpus 
was  presented  to  the  presiding  judge  of  this 
court,  representing  that  he  was  illepallT 
restrained  of  his  liberty  and  unlawfully  im- 

for  even  short  periods  of  time.  Whatever 
may  be  the  rule  as  to  the  right  of  succes- 
sion to  the  chief  office  within  a  state,  oc- 
casions have  arisen  and  will  continue  to 
arise  when  a  case  of  disputed  succesaicn 
exists.  During  such  intervals  there  must 
be  a  continued  administration  of  the  Istrs. 
and  experience  of  government  has  shoim 
that  it  is  safer  and  better  to  recognitc  the 
person  who  succeeds  in  obtaining  possn- 
sion.  of  the  executive  j^wera  during  the 
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priBdned  in  tbe  state  penitentiary  by  R.  W. 
Dick,  warden.  It  is  further  averred  in  said 
petition  that  I  "The  cause  of  said  restraint 
according  to  the  best  of  the  knowledge  and 
belief  of  your  petitioner  is  tiiat  the  said 
George  Crump,  Jr.,  was  by  the  superior 
court  of  Pottawatomie  county,  Oklahoma, 
convicted  of  the  crime  of  forgery,  said  con- 
viction on  appeal  to  this  honorable  court 
was  affirmed  {7  Okla.  Crim.  Bep.  S35,  124 
Pac.  632),  and  said  petitioner  sentenced 
to  said  penitentiaty  for  a  period  of  seven 
years,  said  term  of  imprisonment  commenc- 
ing on  June  — ,  1912,  but  your  petitioner 
alleges  that  said  restraint  is  ill^al  and  un- 
authorized because  he  says  that  on  the  2d 
day  of  August,  1913,  the  honorable  Lee 
Cnice,  governor  of  the  state  of  Oklahoma, 
being  absent  from  the  state  of  Oklahoma, 
to  wit,  at  Kansas  City,  Missouri,  the  hon- 
orable J.  J.  McAlester,  lieutenant  govern- 
or of  the  state  of  Oklahoma,  during  the  ab- 
sence of  Governor  Cruce  from  the  state  of 
Oklahoma,  and  while  Governor  Cruee  was 
still  absent  from  the  state  of  <Ndahoma> 
granted  your  petitioner  a  full,  complete, 
and  unconditional  pardon  for  the  offense  of 
which  be  was  convicted,  as  above  set  forth, 
said  pardon  being  signed  by  the  said  J.  J. 
McAlester,  acting  governor  of  the  state  of 
Oklahoma,  and  sealed  with  the  great  seal  of 
the  state  of  Oklahoma,  and  attested  by  Ben- 
jamin F.  HarriscHi,  secretary  of  the  state  of 
Oklahoma,  which  said  paid  was  then  and 

existence  of  the  contest,  than  to  subject 
the  government  to  the  risk  incident  to  a 
failure  in  the  exercise  of  its  chief  Hcecu- 
tive  function.  £x  parte  Norris,  8  S.  C. 
4U8. 

Thus,  while  there  appears  to  be  little 
authority  upon  the  point  here  raised,  the 
decision  in  Be  Crump  seems  to  he  correct, 
under  general  principles,  in  holding  that, 
under  a  Constitution  providing  that,  among 
other  disabilities  named,  in  case  of  the 
removal  of  the  governor  from  the  state, 
the  office  of  governor,  with  its  compensation, 
sliall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term  or  until  the  dis- 
ability shall  be  removed,  an  unconditional 
pardon  granted  to  one  convicted  of  crime 
and  imprisoned  therefor,  being  granted  by 
the  lieutenant  governor  at  a  time  when 
the  governor  is  temporarily  absent  from  the 
state,  ia  valid  and  effectual. 

So,  where  the  organic  act  of  a  territory 
commits  the  complete  power  to  grant  par- 
dons to  the  governor,  a  pardon  executed 
under  the  great  seal  of  the  territory  by 
the  secretary  of  the  territory  who  is  prop- 
erly acting  as  governor  in  the  absence  of 
the  governor  himself  is  valid.  Territoiy  v. 
Richardson,  9  Okla.  679,  49  L.11.A.  449,  60 
Pac.  244.  35  Am.  Crim.  Rep.  552. 

And  where  a  governor  resigns,  and,  ac- 
rording  to  the  rule  of  succession,  the 
secretary  of  sta^e  thereupon  l^ally  be- 
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there  delivered  to  the  father  of  your  peti- 
tioner, who  wss  and  is  acting  for  and  in  his 
behalf.  A  duplicate  of  said  pardon  is  hereto 
attached  and  asked  to  be  taken  and  con- 
sidered as  a  part  of  this  petition." 

The  duplicate  of  said  pardon  is  as  fol- 
lows: 

State  of  Oklahoma,  Executive  Department. 

The  Acting  Governor  of  the  State  of 
Oklahoma,  to  All  Who  Shall  See  These 
Presents— Greeting : 

Know  ye,  that  I,  J.  J.  McAlester,  lieu- 
tenant goremor  of  the  state  ot  Okl^oma. 
and  as  such  the  acting  governor  of  the 
state  of  Oklahoma  in  the  absence  from  said 
state  of  the  Hon.  Lee  Cruce,  governor  of 
the  state  of  Oklahoma,  do  hereby.  Under 
and  by  virtue  of  the  authority  vested  in  me 
by  the  Constitution  of  the  state  of  Okla- 
homa,, grant  unto  George  Crump,  Jr.,  who 
was  convicted  at  the  January,  3911,  term 
of  the  superior  court  of  Pottawatomie 
county,  Oklahoma,  of  the  crime  of  forgery 
and  sentenced  to  imprisonment  in  the  state 
penitential^  at  McAlester,  Oklahoma,  for 
the  term  of  seven  years,  a  full,  complete, 
and  unconditional  pardon  for  the  offense  of' 
which  he  was  convicted  as  aforesaid.  In 
witness  whereof,  I  have  hereunto  set  my 
hand  at  Oklahoma  City,  the  capital,  this 
2d  day  of  August,  1013,  and  do  hereby 
direct  the  secretary  of  state  forthwith  to 
afBz  the  great  seal  ot  the  state  of  Oklahoma 

comes  acting  governor,  and  where,  accord- 
ing to  the  Constitution,  the  one  who  is 
elected  at  a  general  election  in  November 
to  fill  the  office  shall  enter  upon  the  du- 
ties of  the  office  on  the  first  Monday  in 
January  of  the  following  year,  until  such 
date  in  January  the  acting  governor  con- 
tinues as  such,  and  a  pardon  issued  by  him 
before  that  date  is  valid,  although  the  one 
elected  at  the  general  election  to  fill  the 
office  may  previously  have  taken  the  oath 
of  office  and  may  have  assumed  to  enter 
upon  the  discharge  of  the  duties  thereof; 
such  attempt  on  the  part  of  the  latter  to 
assume  the  powers  and  duties  of  the  office 
is  premature  and  invalid.  Re  Moore,  4 
Wyo.  98,  31  Pac.  980. 

Also,  under  a  Constitution  providing  that 
the  returns  of  every  election  of  governor 
shall  be  sealed  up  by  the  managers  of  elec- 
tion in  their  respective  counties,  and  trans- 
mitted to  the  secretary  of  state,  who  shall 
deliver  them  to  the  speaker  of  the  house  ot 
representatives  at  the  next  ensuing  session 
of  the  general  assembly,  and  that  as  soon 
as  the  general  assembly  shall  have  organ- 
ized the  speaker  shall  open  and  publish  such 
returns  in  the  presence  of  both  nouses;  and 
adding,  that  "the  person  having  the  high- 
est number  of  votes  shall  be  governor," — 
the  act  of  opening  and  publishing  the  re- 
turns is  clearly  for  the  purpose  of  giving 
the  l^islature  information  enabling  it  to 
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hereto  and  to  attest  tbe  same  with  his 
signature. 

J.  J.  McAlester, 
Acting  Governor  at  the  State  of  Oklahoma. 

[Seal.] 

By  the  Govemor,  Benjamin  F.  Harrieon, 

Secretary  of  State. 

A  writ  of  habeas  corpus  waa  issued  by 
Presiding  Jud^  Armstrong  directed  to  tlie 
respondent,  who  on  August  14th,  the  day  it 
was  returnable,  produced  the  petitioner  in 
court  and  at  the  same  time  tiled  his  return, 
which  in  part  is  as  follows:  "Respondent 
denies  the  allegation  in  petitioner's  appli- 
cation filed  herein  that  he  has  been  par- 
doned of  the  offense  of  which  he  was 
convicted,  and  states  that  the  purported 
pardon  attached  to  the  petition  is  void  in 
that  it  was  attempted  to  be  granted,  with- 
out authority  of  law,  by  the  lieutenant  gov- 
ernor of  the  state  at  a  time  when  the  gover- 
nor of  said  state  was  qualified  and  acting, 
and  when  th«  occasion  contemplated  by  the 
Constitution  for  the  lieutenant  governor  to 
act  as  governor  had  not  arisen.  And  respond- 
ent says  that  on  July  31,  1913,  Lee  Cruce, 
Governor,  left  the  state  of  Oklahoma  and 
went  to  Kansas  City,  Missouri,  to  be  tem- 
porarily absent  from  the  state  of  Oklahoma 
for  one  day,  nor  was  he  at  said  time  in  any 
way  incapable  of  discharging  the  powers 
and  duties  of  the  office  of  governor  of  the 
state  of  Oklahoma,  nor  did  he  remove  from 
the  state  of  Oklahoma,  nor  did  the  said  gov- 
ernor before  leaving  the  state,  or  at  any 

see  whether  it  has  any  duty  to  perform  in 
the  premises;  and  where  tliere  is  a  choice 
on  the  face  of  the  returns  and  no  contest  of 
the  truth  appears  on  their  face,  the  legis- 
lature has  nothing  but  a  formal  duty  to 
perform;  accordingly,  where  a  particular 
person  receives  the  highest  number  of  votes, 
and  the  election  returns  are  opened  and  the 
result  BO  declared  before  one  house  of  the 
l^islature,  eves  though  the  other  house  is 
not  present,  and  where  such  person  subse- 
quently takes  the  oath  of  office  and  claims  to 
be  governor,  his  color  of  title  ia  good;  and 
his  official  acta  are  to  be  respected,  as 
against  the  claims  of  another  who  was  gov- 
ernor the  preceding  term  and  claims  to  be 
holding  over,  and  who  may  have  been  recog- 
nized as  governor  by  the  house  of  the  legis- 
lature not  present  at  the  time  of  the  open- 
ing of  the  returns.  Therefore  a  pardon 
granted  by  the  one  bo  elected  and  claiming 
to  be  governor  is  entitled  to  be  respected  as 
the  official  act  of  the  governor.  Ex  parte 
Norris,  supra.  This  case  is  followed  and 
its  principles  reaflftrmed  in  Ex  parte  Smith, 
8  8.  C.  496. 

But  where  there  are  two  persons  present 
at  the  seat  of  government,  each  claiming  to 
he  governor  de  jure,  and  each  assuming  to 
perform  the  duties  of  that  office,  and  in  a 
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time  during  his  temporary  alMKnee  tiwre- 
from,  request  or  in  any  manner  indicate  to 
the  lieutenant  governor  any  desire  on  tiie 
part  of  the  governor  that  tbe  said  lieuten- 
ant governor  should  perform  tbe  functions 
of  the  office  of  governor  during  said  tem- 
porary absence,  nor  did  the  said  govemor 
at  any  time  during  bis  temporary  abseoee 
abdicate  the  duties  of  the  office  of  govrr- 
nor  of  the  state  of  Oklahoma,  but  before 
leaving  the  state  of  Oklahoma  the  said  gor- 
I'rnor  informed  the  chief  clerk  of  the  goT- 
ernor's  oOiee  as  to  Iiis  whereabouts,  and 
gave  said  chief  clerk  instructions  that,  if 
any  matter  involving  executive  actioe 
should  be  presented,  he  should  immediatelv 
communica,te  with  the  said  governor  so  that 
same  might  properly  be  attended  to:  that 
during  said  temporary  absence  tbe  said  gov- 
ernor was  within  twelve  hours  run  of  th* 
capital  of  the  state  of  Oklahoma  and  With- 
in nine  hours'  run  of  the  bouudary  of  saii 
state  of  Oklahoma;  that  the  said  govemor 
returned  to  Oklahoma  and  arrived  withio 
the  boundaries  of  said  state  about  a:\i* 
o'clock  A.  H.  on  the  3d  day  of  Au^st,  W:'\ 
and  before  the  purported  pardon  was  de- 
livered to  any  person,  arriving  at  the  capi- 
tal of  the  state  at  the  hour  of  9:05  a.  m. 
on  said  3d  day  of  August,  1913;  that  upon 
the  arrival  at  the  capital  of  Oklahoma  oi 
the  3d  day  of  August,  1913,  of  Lee  Crun- 
Governor,  about  9:30  o'clock  A.  m.,  he  re- 
voked the  attempted  pardon  of  Geoi^ 
Crump,  Jr.,  and  immediately  directed  re- 
spondent herein  to  disregard  any  such  pre- 

contest  instituted  in  order  to  determine  the 
title  to  the  office  the  l^istature  decides  is 
favor  of  on^  all  authority  of  the  other 
to  act  as  governor  thereupon  ceases;  ftnd  a 
pardon  issued  by  him  thereafter  is  invslid, 
even  though  he  retains  possession  of  tbe 
e?cecutive  building,  archives,  and  records, 
and  assumes  to  continue  to  act  as  governor. 
Powers  V.  Com.  110  Kt.  386,  53  L.RJl.  245, 
61  S.  W.  735,  13  Am.  Crim.  Rep.  464. 

In  this  connection  it  may  be' of  interest 
to  note  the  decision  in  People  ex  rel.  Robin 
V.  Hayes,  82  Misc.  165,  143  N.  Y.  Supp. 
325,  to  the  effect  that  under  a  Constitu- 
tion providing  that,  in  case  of  the  impeach- 
ment of  the  governor,  the  powers  and  duties 
of  the  office  shall  devolve  upon  tbe  lieutra* 
ant  governor  for  the  residue  of  the  term  or 
until  the  disability  shall  cease,  a  governor 
who  has  been  lawfully  and  constitutionally 
impeached  is  without  authority,  even  befon 
the  issues  raised  b^  tbe  articles  of  impeach- 
ment have  been  tried  by  the  court,  to  grant 
a  pardon  to  one  imprisoned  in  a  peniten- 
tiary; and  that  a  paper  purporting  to  be 
such  a  pardon,  and  signed  by  him  as  gov- 
ernor, is  void ;  immediately  upon  tbe  voting 
of  impeachment  by  the  assembly,  tiie  reiM 
of  power  are  transferred  from  the  goranor 
to  the  lieutenant  governor.       B.  C  Si- 
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tended  pardon  which  might  be  delivered  to 
respondent,  further  directed  the  respondent 
to  hold  the  petitioner  herein  under  ^e  judg- 
ment hereinbefore  mentioned.  A  copy  of 
which  order  revoking  the  pretended  pardon 
is  hereto  attached,  marked  Exhibit  B  and 
made  a  part  hereof.  Which  said  order  of 
rei'ocation  was  received  by  this  respondent 
prior  to  any  presentation  to  him  of  said 
pretended  pardon  issued  by  Lieutenant  Gov- 
ernor McAlester." 

The  executive  order  of  revocation  is  as 
follows:  Exhibit  B. 

State  of  Oklahoma,  Executive  Department. 

The  Governor  of  the  State  of  Oklahoma, 
to  All  to  Whom  These  Presents  Shall  Come 
— Greeting: 

Whereas,  on  the  second-  day  of  August, 
1913,  J.  J.  McAlester,  lieutenant  governor 
of  the  state,  issued  an  order  undertaking 
to  grant  unto  George  Crump,  Jr.,  of  Okla- 
homa, who  was  convicted  at  the  term  of  the 
superior  court  of  Pottawatomie  county, 
Oklahoma,  of  the  crime  of  forgery,  and  was 
sentenced  to  imprisonment  in  the  state  peni- 
tentiary at  McAlester,  Oklahoma,  for  the 
term  of  years,  a  full,  complete,  and  uncon- 
ditional pardon  for  the  offense  of  which  he 
was  convicted  as  aforesaid;  and,  whereas, 
the  purported  pardon  has  not  yet  been 
delivered  to  the  said  George  Crump,  Jr., 
and  has  not  yet  become  effective,  and  is  yet 
under  the  control  of  the  governor  of  the 
state:  Now,  therefore,  I,  Lee  Cruce,  gov- 
ernor of  the  state  of  Oklahoma,  by  virtue 
of  the  authorl^  vested  in  me  by  the  Con- 
stitution and  lawc  of  this  state,  do  hereby 
reroke  the  order  tendered  by  3.  J.  McAles- 
ter in  the  ease,  and  direct  the  warden  of 
the  penitentiary  to  return  to  the  ofBce  of 
the  governor  of  Oklahoma  all  papers  issued 
by  the  said  J.  J.  McAlester  attempting  to 
pardon  the  said  George  Crump,  Jr.,  and  I 
hereby  expressly  revoke  any  pardon  or  at- 
tonpted  pardon  granted  by  the  said  J.  J. 
McAlester  while  attempting  to  act  as  gov- 
ernor of  this  state  in  granting  unto  the  said 
George  Crump,  Jr.,  a  pardon  as  aforesaid. 
In  witness  whereof,  I  have  hereunto  set  my 
hand  at  Oklahoma  City,  the  capital  of  the 
state,  this,  the  third  day  of  August,  1913, 
and  caused  the  great  seal  of  the  state  of 
Oklahoma  to  be  hereto  afHxed  and  the  same 
to  be  attested  by  the  signature  of  the  secre- 
tary of  state. 

Lee  Cruce, 

'  OoTwnor  of  the  State  of  Oklahoma.  TSeal.] 
Attest:   Benjamin  F.  Harrison, 

Secretary  of  State. 

Hie  undisputed  facts  shown  by  the  testi- 
mony upon  the  hearing  are  tiiat  George  J. 
Crump,  petitioner's  father,  acting  for  bim 
as  his  agent  and  attorney,  received  the  par- 
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don  in  question  on  the  2d  day  of  August, 
after  the  same  had  been  attested  by  the 
secretary  of  state,  under  the  great  seal  of 
the  state,  and  it  was  so  delivered  by  the 
acting  governor  at  the  executive  office,  but 
was  not  presented  to  the  respondent,  war- 
den of  the  penitentiary,  until  after  he  had 
received  the  executive  order  of  revocation. 

Counsel  for  petitioner  also  filed  an  exem- 
plification of  records  of  the  office  of  secretary 
of  state,  showing  official  acta  of  Lieutenant 
Governor  Bellamy,  acting  as  governor  in 
the  years  1908  and  1910  while  C.  N.  Has- 
kell, Governor,  was  temporarily  absent 
from  the  state,  in  granting  pardons  and 
paroles,  requisitions  issued,  requisitions 
honored,  and  several  executive  proclama- 
tions declaring  the  result  of  certain  special 
county-seat  elections,  also  about  200  notary 
public  appointments  made  at  said  times, 
and  further  showing  official  acts  of  Lieu- 
tenant Governor  McAlester,  acting  as  gov- 
ernor during  the  temporary  absence  of  Lee 
Cruce,  Governor,  from  the  state  in  the  year 
1911,  in  granting  pardons  and  paroles  and 
approving  bonds,  and  in  appointing  Jas.  W. 
Steen,  of  Enid,  district  judge  of  the  twen- 
tieth judicial  district.  An  affidavit  of  Gov- 
ernor Cruce  was  filed,  reiterating  the  facts 
averred  and  the  conclusions  stated  in  tilie 
answer  of  the  respondent. 

The  case  was  argued  orally  by  Judge 
Owen  and  Judge  Bichardson,  former  mem- 
bers of  this  court,  representing  the  instant 
parties,  and  by  Mr.  Haskell  and  Mr.  Forrest, 
repres«)ting  two  other  persons  who  bad 
been  granted  similar  pardons.  The  argu- 
ments, usually  able  and  exhaustive,  covered 
the  case  in  all  its  phases.  Upon  the  con- 
clusion of  the  arguments,  and  after  a  recess 
consideration  of  the  case,  the  decision  of 
the  court  was  announced,  and  the  writer, 
direction  of  the  presiding  judge,  ren- 
dercd  the  opinion  of  the  court;  thereupon 
the  writ  was  allowed  and  the  petitioner  re- 
leased. 

Messrs.  Thomas  H.  Owen  and  Gef>Tge 
9,  Crnmp  for  petitioner. 

Messrs.  Charles  "West,  Attorney  Gen- 
eral, O.  J.  Davenport,  and  Smith  C.  Hat- 
son.  Assistant  Attorneys  General,  for  re- 
spondent: I 

The  temporary  absence  of  GoTOrnor  Cruce 
was  not  such  an  occasion  as  entitled  the 
lieutenant  governor  to  act  as  governor. 

State  ex  rel.  Crittenden  v.  Walker,  78 
Mo.  139;  State  ex  rel.  Warmoth  Graham, 
26  La.  Ann.  668,  21  Am.  Rep.  651 ;  People 
ex  rel.  Tennant  v.  Parker,  3  Neb.  409,  19 
Am.  Bep.  634;  Ex  parte  Whitehouse,  3 
Okla.  Crim.  Bep.  100,  104  Pae.  372;  Carr 
T.  Wilson,  32  W.  Va.  419,  3  L.B.A.  66,  9 
B.  B.  31 ;  Be  Lemann,  L.  B.  22  Cb.  Div.  633. 
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52  L.  J.  Ch.  N.  S.  560,  48  L.  T.  N.  S.  389, 
31  Week.  Rep.  520;  Re  Moravian  Soc.  26 
Beav.  101,  4  Jur.  N.  S.  703,  6  Week.  Bep. 
851;  Re  Munger,  10  App.  Div.  347,  41  N. 
Y.  Supp.  882;  Prather  v.  Hart,  17  Neb. 
698,  24  N.  W.  282. 

Messrs.  Ames,  Chambers,  Uowe,  & 
Richardson  also  for  respondent. 

Messrs.  E.  G.  McAdams  and  Norman 
R.  Haskell,  amid  curia: 

Lieutenant  Governor  McAIester  was  the 
de  jure  acting  governor,  during  the  absence 
of  Governor  Cruce  from  the  state,  and  had 
power  to  pardon  petitioner. 

Westbrook  v.  Miller,  66  Micb.  148,  22  N. 
W.  256;  Stuart  v.  Laird,  1  Cranch,  299,  2 
L.  ed.  IIS;  Forry  v.  Ridge,  66  Mo.  App. 
015;  Nofire  v.  United  States,  164  U.  S. 
667,  41  L.  ed.  588,  17  Sup.  Ct.  Rep.  212; 
Mitchell  V.  Carter,  31  Okla.  592,  122  Pac. 
691;  Ex  parte  Ward,  173  U.  S.  452,  43  L. 
ed.  765,  19  Sup.  Ct.  Rep.  469;  Fx  parte 
Norris,  8  S.  C.  408;  Constantineau, 
De  Facto  Doctrine,  §  5;  Powers  v.  Com. 
110  Ky.  386,  63  L.R.A.  245,  61  S.  W.  735, 
13  Am.  Crim.  Hep.  464;  Chubbuck  v.  Wil- 
son, 12  Ann.  Cas.  888,  and  note,  151  Cal. 
162,  90  Pac.  624;  State  ex  rel.  Worrell  v. 
Carr,  13  L.R.A.  177,  and  note,  129  Ind. 
44,  28  Am.  St.  Rep.  163,  28  N.  E.  88; 
Andrews  v.  Portland,  10  Am.  St.  Rep.  280, 
and  note,  79  Me.  484,  10  Atl.  458;  State  ex 
rel.  Atty.  Gen.  v.  Barrow,  29  La.  Ann.  243. 

Governor  Cruce  has  no  power  to  revoke 
the  pardon  issued  by  Lieutenant  Governor 
McAIester. 

Territory  v.  Richardson,  9  Okla.  679,  49 
L.R.A.  440,  60  Pac.  244,  16  Am.  Crim.  Rep. 
652;  United  States  v.  Schurz,  102  U.  S. 
378,  26  L.  ed.  167;  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Armstrong  v. 
United  States,  13  Wall.  154,  20  L.  ed.  614; 
Be  Williams,  22' L.R.A.(N.S.}  238,  and 
note,  149  N.  C.  436,  63  S.  E.  108. 

Mr.  R.  B.  Forrest  also  amicus  ouricB. 

I>oyle,  J.,  delivered  the  opinion  of  the 
court: 

The  power  to  pardon  is  an  executive 
power  expressly  vested  by  the  Constitution 
of  the  state  in  the  governor.  He  does  not 
hold  the  power  simply  because  he  is  the 
chief  executive,  but  because  the  sole  power 
to  pardon  is  delegated  to  his  office.  Const, 
art.  6,  §  10  (159,  Williams').  "As  human 
actions  are  necessarily  imperfect,  the  par- 
doning power  must  be  vested  somewhere  in 
order  to  prevent  injustice  when  it  is  as- 
certained that  an  error  has  been  com- 
mitted." Bouvier'B  Law  Diet,  see  "Pardon." 
A  full,  unconditional  pardon  reaches  both 
the  punishment  prescribed  for  the  offense 
and  the  guilt  of  the  ofTender.  It  releases 
the  punishment,  and  blots  out  of  existence 
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the  guilt  so  that  in  the  eye  of  the  law  the 
offender  is  as  innocent  as  if  he  never  com- 
mitted the  offense.  It  obliterates,  in  legal 
contemplation,  the  offense  itself. 

The  doctrine  of  the  authorities  is  that, 
"in  contemplation  of  law,  it  so  far  blots 
out  the  offense  that  afterwards  it  cannot 
be  imputed  to  him  [the  convict]  to  prevent 
the  assertion  ot  his  legal  rights.  It  gives 
to  him  a  new  credit  and  capacity,  and  re- 
habilitates him  to  that  extent  in  his  former 
position,"  and  hence  its  effect  is  to  make 
the  offender  a  new  man.  Knote  v.  United 
States,  95  U.  S.  140,  24  L.  ed.  442;  4  Bl. 
Com.  404;  Ex  parte  Garland,  4  Walt.  333, 
18  L.  ed.  366;  Young  v.  Young.  61  Tex. 
191;  State  v.  Page,  00  Kan.  664.  57  Pac 
614. 

A  pardon  is  an  act  of  grace  and  mercy  be- 
atoned  by  the  state,  through  its  chief  exec- 
utive, upon  offenders  against  its  laws.  Yet 
a  pardon  properly  granted  is  also  an  act  of 
justice,  supported  by  a  wise  public  policy. 
While  the  power  to  pardon,  parole,  reprieve, 
or  commute  after  conviction  for  offenses 
against  the  state  is  a  matter  of  executive 
discretion,  this  discretion  should  be  exer- 
cised on  public  considerations  alone.  An 
undue  exercise  of  the  pardoning  power  is 
greatly  to  be  deplored.  It  is  inexcusable. 
It  is  a  blow  at  law  and  order,  and  is  an 
additional  hardship  upon  society  in  ita  irre- 
pressible conflict  with  crime  and  criminals 
If  the  governor  believes  a  law  under  which 
the  prisoner  has  been  convicted  to  be  un- 
just or  too  harsh,  still  he  should  not  for 
that  reason  alone  exercise  the  pardoning 
power.  The  duty  of  mitigating  the  severity 
of  the  law  lies  with  the  legislature.  As 
an  officer  he  should  look  upon  the  law  as 
wise  and  just,  whatever  may  be  his  private 
opinion.  An  abuse  of  the  pardoning  power 
may  be  so  great  as  to  warrant  an  impeach- 
ment of  the  officer  who  exercises  it. 

Says  Bishop:  "No  official  person,  what- 
ever his  station  or  the  nature  of  his  office, 
is  justified  in  performing  any  official  acts 
from  private  motives  or  in  pursuance  of 
mere  private  views.  An  executive  officer, 
asked  to  grant  a  pardon,  should  neither 
comply  nor  refuse  merely  because  he  would 
personally  be  pleased  to  see  the  prisoner 
suffer  or  to  see  him  go  free.  He  should  act 
upon  public  considerations.  ...  He 
does  not  sit  as  a  court  of  appeal  from  the 
legislature.  If  be  believes  the  law  undef 
which  a  prisoner  is  suffering  to  be  unwise 
or  unjust,  still  this  opinion  cannot  proper- 
ly incline  him  to  grant  the  pardon,  because 
the  power  which  makes  and  unmakes  la<rs 
is  not  in  him,  and  officially  be  is  required 
;  to  look  upon  the  law  as  just  and  vise, 
however  his  private  opinion  may  revolt. 
...   In  popular  writingi  we  often  neet 
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with  inJnriooBly  fabs  Tism  on  this  nib- 
ject.  Nothing  can  be  num  pemidoni  than 
the  x^takicm,  sometimes  afloat  which  assigns 
to  tlie  President  or  governor  Ulb  authority 
to  pardon  without  Ibnit  and  denies  to  tht 
impeaching  power  the  ri^t  to  interfere. 
Hie  granting  of  pardons  is  discretionary  in 
its  nature;  tlierefore  it  is  necessarily  the 
more  open  to  control  by  tlie  impeaching 
pover.  If  it  comes  to  be  understood  that  a 
single  man,  intrusted  witii  the  high  func- 
tion oi  pardon,  can  open  all  the  prisons  of 
the  country  and  let  every  guilty  person  go 
free,  thus  at  a  blow  striking  down  the  law 
itself,  and  not  be  himself  punished  for  the 
hif^  misdemeanor,  the  most  disastrous  con- 
sequences to  liberty  and  law  will  80<Hier  or 
later  follow.  Such  a  conduBion  is  itself 
the  annihilation  of  law,  and  only  upon  law 
can  liberfy  repose^  Still,  this  sort  of  encu- 
tiT«  abuse  will  not  anthorixe  the  courts  to 
decline  giving  effect  to  the  exeentive  par- 
don." 1  Bi^hf^  Xew  Grim.  I«w,  H 
and  026. 

A  full,  unconditional  pardon  takes  ef- 
fect iip<m  delivery  either  to  the  person  who 
is  the  subject  of  the  favor  or  to  soneime 
acting  for  him  or  on  his  bdialf.  After  dft> 
livery,  a  pardon  cannot  be  revdced.  The  an< 
thorities,  without  any  conflict  whatever, 
deny  to  the  governor  any  such  power,  and 
hold  the  pardon,  when  delivered,  to  be  Ir- 
Tcvocable.  Re  Williams.  149  K.  C.  436,  22 
LJt.A.(N.S.)  238,  63  S.  K.  108;  Bosson  v. 
SUte,  23  Tex.  App.  287,  4  8.  W.  807 ;  Kx 
parte  Powell,  73  Ala.  617,  49  Am.  Rep.  71; 
United  SUtes  T.  Hughes,  1  Bond,  674,  Fed. 
Cas.  No.  16,418;  State  v.  Nichols,  26  Ark. 
74,  7  Am.  Rep.  600;  Ex  parte  Reno,  66  Mo. 
266,  27  Am.  Rep.  337.  Indeed,  it  would 
not  only  be  contrary  to  principle  that  the 
Kovcrnw  should  be  invested  with  such  an- 
Uiori^,  but  the  power  itself  would  be  of 
the  meet  dangerous  and  pernicious  char- 
acter. €h«at  evUs  would  inevitably  flow,  in 
ways  that  may  be. readily  su^ested,  fnnn 
the  exercise  of  any  such  power;  and  hence, 
wisely,  »o  such  power  exists.  Knapp  t. 
Thomas,  39  Ohio  St.  877,  48  An.  Rep.  462. 

An  abuse  of  the  pardoning  power  does 
not  authorize  the  courts  to  decline  to  give 
effect  to  a  pardon,  and  no  court  has  the 
power  to  review  the  action  of  tbe  executive 
in  granting  a  pardon,  for  that  would  be  tbe 
exercise  of  the  pardoning  power  in  part,  and 
any  attempt  of  the  courts  to  interfere  with 
the  governor  in  the  exercise  of  the  pardon- 
ing power  would  be  manifest  usurpation  of 
authority.  Our  government  is  cme  whose 
powers,  other  than  those  reserved  by  the 
pet^l^  have  been  carefully  apportlmed  be- 
tween three  separate  co-ordinate  depart* 
ments, — the  legislative,  exocutive  and  judi- 
cial,— which  emanate  alike  from  the  people, 
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having  their  powers  alike  limited  and 
defined  by  the  Constitution,  cadi  of  equal 
dignity,  and  within  tbeir  respective  spheres 
of  action  equally  independent,  and  exclu- 
sive in  respect  to  the  duties  assigned.  The 
language  of  the  Constitution,  art.  4  (50, 
Williams'))  is:  "The  powers  of  the  govern- 
ment of  the  state  of  Oklah<nna  shall  be  di- 
vided into  three  seperate  departments,  the 
legislative,  executive  and  judicial;  and  ex- 
cept as  provided  in  this  Constitution,  the 
legislative,  executive,  and  judicial  depart- 
ments  of  government  shall  be  separate  and 
distinct,  and  neither  shall  exercise  the 
powers  properly  belonging  to  either  of  the 
others." 

With  these  preliminary  observatimis  we 
will  proceed  to  the  consideration  of  the 
questions  presented,  and  state  some  of  the 
reasons,  without  eUUmratiag  the  argumuts, 
which  have  led  us  to  the  eimelnsions  and 
the  decisitm  heretofore  announeed  in  tills 
case. 

The  pard<m  in  question  was  granted,  as 

appears  from  the  petiticm  and  answer  there- 
to, 1^  the  lieutenant  governor,  aeting  ss 
governor,  in  the  idisenoe  the  governor 
from  the  state.  The  decisiva  question  in 
this  case  Is  whether  the  pardon  granted  by 
the  lieutenant  governor,  aeting  as  govern- 
or, to  George  Cnunp,  Jr.,  is  nlid  and  ef- 
fectual so  as  to  entitle  him  to'  be  released 
by  the  warden  of  the  penitoitiary,  who 
holds  him  in  eonflnemcnt  under  the  judg- 
ment and  sentence  of  the  superior  court  of 
Pottawatomie  county. 

The  provisions  of  the  Constitution  provid- 
ing fox  BuccesdMi  to  the  ofilee  of  governor, 
ai^  for  the  Iieut«iant  governor  to  become 
acting  governor,  and  for  the  vacancy  of  ttie 
office  of  lieutenant  governor,  are  as  follows: 
"If,  during  a  vacant^  of  the  office  of  gov* 
enuir,  the  lieutenant  governor  shall  be  im- 
peached, displaced,  resign,  di^  or  be  absent 
f  rtnn  the  state,  or  become  incapable  of  per- 
forming the  duties  of  tbe  offlce,  the  presi- 
dent, pro  tempore,  of  the  senate,  shall  act  as 
governor  until  the  vacancy  be  filled  or  the 
disabili^  shall  oease;  and  if  the  president, 
pro  tempore,  of  the  senate,  for  any  of  the ' 
above  enumerated  causes,  shall  become  in- 
capable of  performing  the  duties  pertaining 
to  the  office  of  governor,  the  speaker  of  the 
bouse  of  repres«itatives  shall  act  as  govern- 
or until  the  vacaney  be  filled  or  the  disa- 
bility shall  cease.  Further  provisions  for 
suceessiom  to  the  office  of  governor  sliall  be 
prescribed  by  Uw."  Art.  6,  |  15  (164, 
WiUiams') . 

"In  case  of  impeachment  of  the  governor, 
«■  ftf  his  death,  failure  to  qualify,  resigna- 
tion, removal  from  Uie  state,  or  inability  to 
discharge  the  powers  and  duties  of  the  office, 
the  said  offioe,  with  its  compensation,  shall 
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dciTolT*  upon  the  lieuteuiit  governor  for 
the  reaidae  of  the  term  or  nntil  the  dii- 
abiWty  shAll  be  remored."  Art.  ft,  |  16 
(16S,  Williami*). 

Couiuel  for  petitioner  contend  that,  by 
the  exprew  terms  of  the  foregoing  pro- 
Tiiion  of  the  Constitution,  the  lieutenant 
governor  was  not  only  governor  facto, 
but  de  jure,  in  the  exercise  of  the  powers 
and  duties  of  that  office,  and  might  right- 
fully and  lawfully  assume  and  exercise  all 
executive  functitms  during  the  temporary 
absence  of  the  governor  from  the  state.  The 
sole  argument  against  this  contention  is 
that  the  authority  to  act  as  governor  on 
such  contingent^  is  not  given  in  terms,  and 
counsel  for  respondent  cite  the  cases  of 
State  ex  rel.  Warmoth  v.  Qraham,  26  La. 
Ann.  668,  El  Am.  Bep.  661,  and  State  ex 
rel.  Crittenden  t.  Walker.  78  Mo.  3S9|  in 
support  of  their  position. 

The  Warmoth  Case  was  a  proceeding  by 
mandamus  to  compel  the  state  auditor  to 
pay  the  warrant  oi  the  governor  for  his 
salary  from  the  6th  to  the  I9th  of  May  and 
from  the  26th  of  June  to  the  ]7th  of  Jnly, 
1871.  The  auditor  refused  to  pay  this  war- 
rant on  the  ground  and  for  the  reason  that 
during  said  periods  the  governor  was  absent 
from  the  state,  and  that  the  duties  of  the 
governor,  as  well  as  his  salary,  devolved 
upon  the  lieutenant  governor,  to  whom  the 
lalary  had  been  paid.  Under  the  Consti- 
tution of  Louisiana  it  it  provided  that,  in 
the  absence  of  the  governor  from  the  state, 
or  his  inability  to  discharge  the  duties  of 
the  crfBce,  the  powers  and  duties,  as  well  as 
the  salary  of  the  office,  devolve  upon  the 
lieutenant  governor.  It  was  held  in  that 
ease  that  it  was  the  duty  of  ihs  auditor 
to  pay  the  warrant. 

The  Crittenden  Case  was  a  proceeding  by 
mandBMius,  and  the  only  question  presented 
was:  Can  the  governor,  who  absents  him- 
self from  the  state  for  the  purpose  of  per- 
forming duties  imposed  upon  him  by  the 
Constitution  and  laws  of  the  state,  be  de- 
prived of  his  salary  during  such  absence  T 
It  was  held  that  the  lieutenant  governor 
was  not  entitled  to  receive  the  salary  of  the 
governor's  office  during  such  absence. 

In  these  cases  no  question  as  to  the  va- 
lidity of  the  executive  acts  of  the  lieuten- 
ant governor  was  raised.  Clearly  they  are 
not  authority  in  support  of  a  collateral  at- 
tack on  the  official  acts  of  a  de  facto  gov- 
ernor; for  the  salary  of  an  officer  can  be 
recovered  on  the  strength  of  a  title  of  a 
lie  jure  officer,  although  he  has  not  per- 
formed the  duties  of  the  office,  and  a  de 
facto  officer  cannot  recover  the  salary  of 
the  office,  although  his  official  acts  are  valid. 
Constantineau,  De  Facto  Doctrine,  H  220 
and  236.  To  entitle  one  to  claim  the  emolit- 
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ments  of  an  office  he  must  show,  if  his 
right  be  questioned,  that  he  in  an  ofBeer  de 
jure.   29  Cyc.  1393. 

That  the  decision  in  these  cues  is  not 
applicable  is  settled  by  the  ease  of  State 
ex  ret.  Atty.  Oen.  v.  Barrow,  29  Ia.  Ann. 
243,  a  case  to  test  title  to  the  office  of  tax 
collector,  where  one  Carey  was  removed  and 
Barrow  appointed  by  the  lieutenant  govern- 
or, acting  as  governor  in  the  absence  <rf  the 
governor  from  the  state,  and  the  supreme 
court  of  Louisiana  held  that  "the  govmior 
has  discretionary  power  to  remove  a  tax  col- 
lector and  appoint'  his  successor.  In  the  ab- 
sence of  the  governor  from  the  state,  the 
lieutenant  governor  has  a  similar  power." 
And  in  the  opinion  say:  "The  caae  contem- 
plated by  the  Constitution  had  occurred, 
and,  whatever  power  could  have  been  exo*- 
cised  by  the  governor  had  be  been  present, 
the  same  could  have  been  lawfully  exercised 
by  the  lieutenant  governor  in  his  absence." 

It  is  submitted  by  counsel  for  petitioner 
that  a  pardon  granted  1^  a  de  /sota  govern- 
or is  valid. 

An  "officer  de  faotvf'  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the 
law,  upon  principles  of  policy  and  jnstice. 
will  hold  valid  so  far  as  they  involve  the 
interest  of  the  public  and  third  persona, 
where  the  duties  and  functions  of  the  office 
are  exercised  by  one  who  was  in  the  actual 
possession  of  it  under  color  of  title.  Xn- 
merouB  authorities  are  collated  in  the  case 
of  Mitchell  v.  Carter,  31  Okla.  592,  122  Pae. 
691,  and  in  the  opinion  adopting  the  lan- 
guage of  Chief  Justice  Fuller  in  Ex  parte 
Ward,  173  U.  S.  462,  43  L.  ed.  765,  19  Sup. 
Ct.  Rep.  469,  it  is  said:  "He  result  of  the 
authorities  is  that  title  of  person  acting 
with  color  of  authorify,  even  if  he  be  not 
a  good  officer  in  point  of  law,  cannot  be 
collaterally  attacked."  This  principle  is 
recognized  as  applicable  to  pardons  granted 
by  a  governor  de  facto,  and  a  pardm  grant- 
ed by  a  governor  de  factn  is  valid.  Bx 
parte  Korris,  8  8.  C.  471. 

In  the  case  of  Territory  v.  Richardson,  9 
Okla.  679,  49  L.R.A.  440,  60  Pac.  244,  ]5 
Am.  Crim.  Rep.  652,  the  pardon  was  grant- 
ed by  the  secretary  of  the  territory,  acting 
governor  in  the  absence  of  the  governor 
from  the  territory.  And  see  Powers  v.  Com. 
110  Ky.  386,  S3  L.IUA.  246.  61  R.  W.  735, 
13  Am.  Crim.  Rep.  464. 

In  all  regular  govemmenta  there  is  no 
interregnum,  and  there  should  always  be 
someone  capable  of  administering  the  laws 
at  the  head  of  the  government  The  de  factn 
doctrine  originated  in  England  centuries 
ago,  and  was  carried  so  far  with  respect  to 
the  English  Crown  that  treasona  eommitted 
under  Henry  VI.  (a  King  "in  deed,  and  not 
in  right"),  not  Sb  aid  of  tbe  lawfal  elaim- 
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ant,  were  punished  tmder  Edward  IV. 
Bacon  aays  that  "it  bath  been  settled  that 
all  jadicial  acts  done  hy  Henry  VI.  while 
he  was  Kin^  and  also  all  pardons  of  felony 
and  charters  of  denization  granted  by  him, 
were  valid."  Bacon,  Abr.  Prerogative,  A; 
Constantinean,  De  Facto  Doctrine,  §  6.  On 
the  BRme  principle  when  the  power  of  Crom- 
well was  overturned  and  Charles  U.  re- 
stored, the  judicial  decisions  under  the 
former  remained  unmolested,  and  the  judi- 
ciary went  on  a<  before,  still  looking  only 
to  the  de  facto  government  for  the  time 
being.   Hale's  History  of  Com.  Law. 

As  we  think  the  validity  of  the  pardon 
in  question  is  sustained  on  higher  and  mo^e 
satisfactory  grounds  than  the  de  facto  doc- 
trine, it  would  subserve  no  useful  purpose 
to  further  discuss  this  phase  of  the  case. 
It  is  also  contended  by  counsel  for  peti- 
tioner that  tbe  contemporary  construction 
•  of  these  provisions  of  the  Constitution  by 
tbe  executive  department  and  judicial  ac- 
quiescence therein  fixes  the  construction. 

From  force  of  circumstances  and  condi- 
tions necessarily  arising  in  the  administra- 
tion of  the  affairs  of  the  government,  both 
state  and  national,  it  is  evident  that  those 
who  are  charged  with  official  duties, 
whether  executive,  legislative,  or  judicial, 
must  necessarily  construe  the  Constitutions 
and  laws  in  numerous  instances.  Marbury 
T.  Madison,  1  Crancb.  137,  2  L.  cd.  60. 
Every  department  of  the  government,  in- 
vested with  certain  constitutional  powers, 
must  in  the  first  instance,  but  not  exclu- 
sively, be  tbe  judge  of  its  powers,  or  it 
could  not  act;  and  this  practical  construc- 
tion by  officials  or  departments  outside  oi 
the  judiciary  may  or  may  not  be  final 
according  to  the  circumstances  and  nature 
of  each  particular  case. 

This  court  takes  judicial  notice  of  the 
uniform  construction  placed  by  the  execu- 
tive department  upon  these  constitutional 
provisions.     This  court  judicially  knows 
that  from  time  to  time,  beginning  almost 
immediately  after  statehood,  the  lieutenant 
governor  has  always  been  tbe  acting  govern- 
or in  the  temporary  absence  of  the  governor 
from  the  state,  and  as  such  granted  par- 
dons, appointed  and  commissioned  officers, 
including  one  of  the  present  district  judges 
of  this  state,  issued  proclamations  creating 
cities  of  the  first  class  and  declaring  the  re- 
sults of  special  elections  to  relocate  county 
seats,  issued  and  honored  requisitions,  ap- 
pointed notary  publics,  and  performed  other 
executive  acto,  nMie  of  which  have  been 
qucationed  until  tbe  present  time.   On  none 
of  these  occasions  was  there  any  pretense 
that  anything  prevented  the  governor  from 
exercising  tbe  powers  and  performing  the 
duties  of  the  office,  except  hit  mere  tempo- 
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rary  absence  from  tbe  state.  And  when  as 
acting  governor  he  pardoned  petitioner  and 
four  others,  th'e  secretary  of  state  recognized 
the  lieutenant  governor  as  the  acting  gov- 
ernor of  tbe  state,  as  is  evidenced  by  tbe 
attestation  with  bis  signature  and  the  great 
seal  of  the  state.  And  all  executive  acts 
heretofor  performed  by  the  lieutenant  gov- 
ernor, as  acting  governor  in  the  absence 
of  the  governor  from  the  state,  have  been 
recognized  by  all  the  departments  of  the 
state  government  and  by  the  public  general- 
ly  as  valid  and  binding.  The  court  also 
takes  judicial  notice  that  Honorable  Henry 
S.  Johnston,  president  pro  tempore  of  the 
first  senate,  and  Honorable  J.  C.  Graham^ 
president  pro  tempore  of  the  second  senate, 
have  each  acted  as  governor  during  the  coin- 
cident absence  of  tbe  governor  and  the  lieu- 
tenant governor  from  the  state,  and  at  such 
times'  performed  the  duties  of  that  office. 
In  all  cases  before  the  nisi  prius  and  appel- 
late courts  arising  on  matters  relating  to 
and  Connected  with  tbe  official  acts  of  the- 
lieutenant  governor  as  acting  governor,  there- 
has  been  a  judicial  acquiescence  in  this  con- 
temporaneous construction.  The  doctrine  of 
the  authorities  is  that  contemporaneous  and 
practical  construction  of  constitutional  pro- 
visions by  the  executive  department  will  be 
considered  by  the  courts  in  passing  upon 
constitutional  questions ;  and  while  they  are 
not  bound  by  such  construction,  except  as  to 
questions  of  a  discretionary  character,  yet 
in  all  cases  where  there  is  doubt  as  to  the 
meaning  of  such  a  provision,  the  courts  will 
adopt  and  follow  contemporaneous  and 
practical  construction  by  the  officers  whose 
duty  it  is  to  execute  it,  unless  such  con- 
struction is  clearly  erroneous. 

It  is  evident  that  to  reverse  a  construc- 
tion put  upon  a  constitutional  provision  by 
tbe  department  charged  with  its  execution,, 
after  it  has  received  such  practical  con- 
struction for  any  length  of  time,  would  htr 
to  occasion  great  injury  to  those  who  would 
be  affected  by  such  a  change.  8  Cyc.  736,. 
and  cases  noted;  Cooley,  Const,  Lim.  p.  67. 
The  supreme  court  of  this  state  has  repeat- 
edly recognized  this  doctrine.  In  the  case 
of  League  t.  Taloga,  35  Okla.  277,  129  Pac. 
702,  it  is  stated  as  follows;  '*Th€  construc- 
tion placed  on  statutes  or  constitutional 
provisions  by  officers  in  the  discharge  of 
their  duties,  either  at  or  near  tbe  time  of 
the  enactment,  which  has  been  long  ac- 
quiesced in,  is  a  juat  medium  for  its  judi- 
cial interpretation."  And  see  Foote  v.  Wat- 
onga,  —  Okla,  — ,  130  Pac.  597;  Missouri, 
0.  &  G.  R.  Co.  V.  State,  29  Okla.  640,  119 
Pac.  137;  State  ex  rel.  Reardon  v.  Hooker, 
26  Okla.  460,  109  Pac.  527.  Says  the  su- 
preme court  of  Oregon:  "In  all  cases 
where  those  persons  whose  duty  it  is  to 
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execute  a  law  have  uniformly  given  it  a 
{particular  couatruction,  and  that  oonstruo- 
itioD  hai  been  acquiesced  in  tfnd  acted  upon 
4oT  a  long  time,  it  is  a  contemporary  expo- 
sition of  the  statute,  which  always  eom- 
mandfl  the  attention  of  the  oourta,  and  will 

followed  unless  it  clearly  and  manifestly 
appears  to  be  wrong."  Kelly  ▼.  Multnomah 
County,  18  Or.  350,  22  Fac  1110.  And  see 
Brown  v.  United  SUtes,  113  U.  B.  568,  26 
L.  ed.  1079,  5  Sup.  Ct.  Rep.  648;  Hovey 
v.  State,  119  Ind.  386,  21  N.  E.  890;  Stuart 
T.  Laird,  I'Cranch,  299,  2  L.  ed.  115. 

The  right  and  duty  of  the  judiciary  to 
take  jurisdiction  and  decide  cases  when  con- 
etitutional  questions  are  presented  are  both 
imperative  and  inseparable,  and  the  authar- 
itative  exposition  of  the  Constituticm  will 
be  found  in  the  decisions  of  the  appellate 
courts.  The  highest  function  of  this  court 
is  to  pass  upon  constitutional  questions 
arising  in  eases  involving  the  life  and  lib- 
«rty  of  the  citizen.  This  is  the  first  time 
that  a  question  involving  the  construction 
of  S  16,  art.  6,  of  our  Constitution,  has 
been  presented  to  the  courts.  The  Consti- 
tutions of  nearly  all  the  states  have  similar 
proTisiona,  but  we  have  been  unable  to  find 
any  express  adjudication  ctmstruing  the 
aame,  for  the  simple  reason,  as  we  suppose, 
that  the  language  used  is  so  clear  and  un- 
tnistakahle  and  the  intention  so  plain  that 
it  has  not  been  questioned.  The  consti- 
•tutional  provisions  already  quoted  are  tn 
.port  materia  and  should  be  considered  to- 
igether.  Impeachment  of  the  governor,  his 
•death,  failure  to  qualify,  or  resignation,  in- 
volves necessarily  a  vacancy  in  the  a&ce, 
and,  if  any  one  of  said  events  occur,  the 
right  of  the  lieutenant  governor  to  act  is 
not  open  to  question  or  doubt;  and  if,  dur- 
ing a  vacancy  in  the  office  of  governor,  the 
lieutenant  governor  shall  be  impeached,  dis- 
placed, resign,  or  die,  then  the  right  of  the 
president  pro  tempore  of  the  senate  to  act 
as  governor  is  unquestionable.  The  qucs- 
titm  therefore  arises  upon  the  construction 
to  be  placed  upon  the  latter  clause  of  9  16. 
The  language  is  as  follows:  "Removal 
from  the  state,  or  inability  to  discharge  the 
powers  and  duties  of  the  office,  the  said 
■office,  with  its  compensation,  shall  devolve 
■apon  the  lieutenant  governor  for  the  residue 
■of  the  term  or  until  the  disability  shall  be 
Temoved."  The  office  of  governor  and  Ileu- 
-tenant  governor  are  created,  and  their  ten- 
ure, compensation,  powers,  duties,  and  func- 
-tions  are  prescribed  by  the  Constitution, 
:.and  it  is  ordained  that  "tbe  supreme  execu- 
•iive  power  shall  be  vested  in  a  chief  magis- 
■trate,  who  shall  be  styled  'the  governor  of 
the  sUte  of  Oklahoma.'"  Art.  8,  |  2  (161, 
Williams') . 

The  duty  of  the  courts  in  construing  eon- 
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■titutional  prorisions  is  to  giTe  effect  to  the 
intent  of  the  framera  and  of  the.people  in 
adopting  the  same;  and,  whenever  it  b 
possible  to  do  so,  each  provision  must  be 
CMistrued  so  that  it  sball  harmonize  with 
all  others,  to  the  end  that  the  intent  mav 
be  ascertained  and  carried  out  and  effect 
givra  to  the  instrument  as  a  whole.  In  all 
cases  where  the  meaning  is  clear  and  na- 
ambiguous,  the  question  is  not,  what  was 
the  intention,  but  what  is  the  meaning  of 
the  language  used. 

Much  stress  is  put  upon  the  word  "re- 
moval," as  used  in  S  16,  and  counael  for 
respondent  contend  that  the  meanini;  of  thi6 
word  as  used  contemplates  the  permanent 
removal  of  the  governor  from  the  atate.  \Te 
cannot  agree  with  this  contention.  Thr 
word  "removal,"  as  used  in  S  16,  and  the 
word  "absent,"  aa  used  in  S  15,  are  cod- 
vertible  ternu.  In  Black's  Law  Dictioaarr. 
"absence"  is  defined  as  "the  atate  of  bein^ 
absent,  removed,  or  away  from  one's  domi- 
cil  or  usual  place  of  residence." 

In  the  case  of  People  ex  rei.  Attr.  Ges. 
V.  Wells,  2  Cal.  198,  the  precise  question 
before  us  was  not  presented,  but  Mr.  Jus- 
tice Anderson'  in  his  opinion  disensaing  con- 
stitutional proviBi(HW  almost  identical  said: 
"The  latter  clause  of  the  16th  section  of  the 
6th  article  makes  provision  for  the  vmcancr 
of  the  office  of  lieutenant  governor.  It 
sums  up  all  causes  of  vacancy,  and,  whether 
permanent  or  temporary,  classes  them  under 
that  head  and  by  that  single  word.  Tbe 
recital  of  the  language  will  enforce  what 
I  state.  I  repeat  the  clause:  *^f,  dnrine 
a  vacancy  of  the  office  of  governor,  the  lien- 
tenant  governor  shall  be  impeached,  dis- 
placed, resign,  die,  or  become  incapable  of 
performing  the  duties  of  his  office,  or  be 
absent  from  the  state,  the  president  oi  tiic 
senate  shall  act  as  governor,  until  the  va- 
cancy he  filled,  or  the  disability  shall  cease.' 
Here  the  word  'vacancy'  is  used  both  in  a 
permanent  and  temporary  sense.  It  may  be 
absolute  or  becomes  contingent  upon  the  de- 
termination of  the  disability.  It  is  pie- 
viously  provided  that  there  shall  be  a  lien- 
tenant  governor  elected  at  the  same  time 
and  place  and  in  tbe  same  manner  as  the 
governor,  and  only  one  lieutenant  govern- 
or, aa  there  are  only  three  judges.  But  he 
may  become  incapable  of  performing  htt  du- 
ties, or  be  absent,  and  so  he  under  disabil- 
ity; and  during  this  time  another  shall  take 
his  place.  When,  however,  that  disability 
ceases,  he  retakes  his  place;  and  frran 
whence  does  he  come?  From  that  tempo- 
rary vacancy.  He  was  living,  but  oat  of  ht« 
functions,  either  incapable  or  absent,  an>l 
therefore  disabled  from  the  performance  of 
his  duties.  Tt  would  have  been  absurd  to 
have  created  that,  or  any  other  oAee,  not 
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subject  to  a  temporary  vacancj.  That 
would  have  been  the  excess  and  folly  of  rev- 
erence and  staid  respect  for  the  man,  with- 
out tbe  consideration  for  th.e  public  interest, 
to  be  found  in  tha  utility  and  necessity  of 
the  functions  of  the  office.  This  train  of  in- 
cidents and  reasonings  runs  through  all  the 
'Constitution  in  relation  to  offices,  their  num- 
ber, how  to  be  occupied,  how  determined, 
and  by  what  methods  the  functions  shall  al- 
ways  be  kept  in  action.  Hius  the  Constitu- 
tion sustains  the  only  practicable  doctrine, 
as  laid  down,  that  tiie  vested  right  of  tiie 
tenure  of  the  term  attaches  to  the  person  of 
the  elected  incumbent,  but  that  the  func- 
tions of  the  office,  in  certain  contingencies, 
separate  from  him  temporarily,  and  adhere 
to  8  distinct  class  of  powers  within  its  de- 
partment for  the  use,  benefit,  and  protec- 
tion of  that  great  pubUe  for  which  the 
government  was  created.  Thus,  also,  thn 
Constitution  has  established  the  interpreta- 
tion of  the  word  'vacancy*  to  be,  as  used 
in  it,  that  it  means  either  permanent  or 
temporary.  The  cause  and  the  reason  go 
together.  The  absence  or  incapacity  of  per- 
formance produces  the  disability;  tbe  va- 
cancy of  the  functions,  for  so  long,  follows; 
when  the  former  ends,  the  latter  are  re- 
sumed by  the  original  incumbent.  For  all 
this,  the  Constitution  has  used  the  word 
'vacant^.*  There  it  stands.  There  is  no 
getting  around  it.  It  is  the  only  truth; 
the  solid  and  impregnable  ground  of  the 
Constitution  not  incidentally  formed,  but 
constructed  for  a  particular  purpose,  with 
premeditation,  thought,  wisdom,  and  that 
good,  practical  common  sense  which  the 
objects  and  the  occasion  demanded.  But 
I  am  not  done  with  the  support  even  in 
this  very  place  of  the  Constitution;  and, 
although  I  do  not  think  it  necessary,  I 
hold  it  to  be  my  duty  to  add  every  rivet 
which  may  make  the  work  more .  secure. 
Tbe  17tb,  being  the  next  section  after  that 
I  have  already  quoted,  declares  that  *in 
case  of  the  impeachment  of  the  governor, 
or  his  removal  from  office,  death,  inability 
to  discharge  the  powers  and  duties  of  the 
said  office,  resignation,  or  absence  from  the 
state,  tlw  powers  and  duties  of  the  office 
shall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term  or  until  the 
disability  shall  cease.*  There  are  two  things 
which  this  still  further  demonstrates : 
First,  that  the  Constitution  never  lost  sight 
of  the  proposition  that  a  temporary  vacan- 
cy might  occur  in  the  functions  of  an  office, 
while  the  tenure  of  it  was  held  by  tbe  stat- 
ed incumbent;  that  in  such  event  another 
might  flU  it;  and  that,  when  the  disability 
ceased,  the  former  should  resume  his  con- 
stitutional functions.  Can  anything  be 
plainer  than  this?  Second,  tluit  the  first 
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secticm  provides  there  shall  he  but  one 
governor,  as  there  should  be  only  three 
judges  of  the  supreme  court;  but  the  sec- 
tion under  consideration  contemplates  cer- 
tain contingencies  which  may  cause  a  tern* 
porary  vacancy  of  the  functions  of  liis  office^ 
and,  though  he  be  living  and  holding  tils' 
tMiure  of  the  term,  another  may  occupy 
and  administer  the  functions.  Thus  the- 
same  idea  is  maintained  throughout  th& 
Constitution,  as  applied  to  the  very  higliest 
officer  known  to  it.  The  mistake  committed^ 
usually,  in  forming  an  opinion  upon  thi» 
subject  consists,  as  I  have  stated,  in  not- 
drawing  the  proper  distinction  between  ther 
tenure  of  the  term,  which  attaches  to  the- 
person  of  the  incumbent,  and  the  functions 
of  the  office,  which,  under  certain  circum- 
stances, he  may  acercise,  but  which  belong 
to  the  sphere  of  a  department  for  the  right 
as  well  as  the  good  of  the  people.  Fronk 
that  sphere  they  cannot  be  separated.  The- 
Constitution,  we  find,  makes  that  distinc- 
tion. The  law  makes  it.  The  policy  of  all 
governments  has  made  it.  The  usages  of  all 
civilized  nations'  have  incorporated  it."  In 
the  same  case  Chief  Justice  Murray  in  his 
opinion  used  this  language:  "It  is  said 
that  our  Constitution  recognizes  a  tempo- 
rary vacancy  in  the  office  of  governor,  and 
that  there  cannot  be  two  governors  in  the 
abstract,  any  more  than  there  can  be  four 
judges.  It  is  sufficient,  by  way  of  ansucr, 
to  say  that  the  Constitution  has  declared 
what  shall  constitute  a  temporary  vacancy 
in  tbe  office  of  governor  and  provided  how 
the  same  shall  be  supplied,  while  it  is  sr- 
lent  with  regard  to  every  other  officer.  Ifc 
is  fair  to  suppose,  upon  every  rule  of  con- 
struction, that,  if  vacancies  for  temp<»ary- 
incapacity  in  other  constitutional  ofiKces  hadi 
been  ctrntcanptatad*  tl^y  would  hwre  beent 
provided  for." 

A  careful  reading  of  the  provisions  (SSi 
16  and  16  of  article  6)  will  show  that  the- 
enumeration  of  the  causes  of  vacancy  in 
the  office  of  governor  is  so  complete  that 
they  are  susceptible  of  a  construction  which 
will  cover  every  possible  contingency,  wheth- 
er permanent  or  temporary.  In  case  of  Ek. 
permanent  vacancy  of  the  office,  the  acces- 
sion of  the  lieutenant  governor  continues 
for  the  residue  of  the  term,  if  only  tempo- 
rary until  the  disability  shall  be  removed.. 
As  chief  magistrate  he  has  important  func- 
tions to  perform  that  can  never  be  safely 
suspended  for  any  period  of  time.  As  « 
convincing  demonstration  of  this,  it  is  only 
necessary  to  advert  to  a  few  of  his  powers, 
functions,  and  duties.  He  is  commander  in 
chief  of  the  militta,  and  as  such  represents 
the  reserve  force  that  constitutes  the  ulti- 
mate strength  of  the  laws;  and  he  shall 
cause  the  laws  of  the  state  to  he  faithfully 
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executed;  he  is  chairman  of  the  most  im- 
portant state. boards;  he  most  issue  extra- 
diti<Hi  warrants  for  fugitives  fTcm  justice, 
and  a  few  days'  delay  would  often  defeat 
the  ends  of  justice;  without  unreasonable 
delay  he  must  paas  upon  extradition  war- 
rants from  sister  states;  he  must  approve 
the  official  bonds  of  certain  state  officers 
within  a  time  certain;  and  under  }  6B70, 
Rev.  Laws,  he  alone  can  reprieve  or  suspend 
the  execution  of  a  judgment  of  death  beyond 
the  time  allowed  by  the  trial  court  to  per- 
fect an  appeal  to  this  court,  when  the  appeal 
has  not  been  taken  within  the  time  allowed. 
See  Opinion  of  Judges,  8  Okla.  Grim.  Rep. 
ZIS,  105  Fae.  684. 

The  functions  of  chief  magistrate  were 
created  for  the  benefit  at  the  state»  and 
■are  local  to  it;  and,  as  the  constitutional 
-functions  of  his  office  cannot  be  exercised 
■out  of  the  state,  the  efiFect  of  his  absence 
-from  the  state  is  to  suspend  his  constitu- 
tional functions,  and  thereupon  these  func- 
tions devolve  upon  the  lieutenant  governor, 
■and  he  becomes  and  is  de  jure  and  de  faoto 
governor  until  the  absent  governor  returns 
to  the  state. 

I  It  is  further  provided  by  article  6,  §  16, 
already  quoted,  that,  if  during  a  vacancy 
in  the  office  of  governor  the  lieutenant  gov- 
ernor shall  "be  absent  from  the  state,  the 
president  pro  tempore  of  the  senate  shall 
act  as  governor  until  the  disability  shall 
cease,  and,  if  the  president  pro  tempore  of 
the  senate  be  absent  from  the  state,  the 
speaker  of  the  house  of  representatives  shall 
act  as  governor  until  the  diaability  shall 
cease.  In  all  this  there  is  a  perfect  con- 
aistency  pervading  both  sections.  The  une- 
quivocal language  of  the  latter  clause  of 
§  16  is  that,  upon  his  removal  from  the 
state,  said  office  shall  devolve  upcm  the  lieu- 
tenant governor  until  the  disability  shall 
'■be  removed;  and  the  plain  intention  of  the 
framers  of  the  constitution  and  the  people 
in  adopting  it  was  to  provide  that,  in  his 
absence  from  the  state  for  any  purpose  or 
for  any  period  of  time,  however  short,  his 
constitutional  functions  shall  devolve  upon 
the  lieutenant  governor  as  acting  governor. 
Such  absence  from  the  state  is  an  abdica- 
tion for  the  time  being  of  the  constitutional 
functions  of  his  office,  and  the  effect  of  that 
absence  is  to  suspend  his  constitutional 
functions.  He  does  not  cease  to  be  governor 
by  his  temporary  absence  from  the  state. 
His  vested  right  of  tenure  in  the  term  of 
office  attaches  to  his  person  and  is  distinct 
from  his  executive  functions;  it  goes  witli 
him;  but  the  constitutional  functions  of  bis 
office  l)eIong  to  the  public,  and  are  confined 
to  the  state,  and  cannot  be  exercised  out 
of  the  state;  when  he  leaves  the  state,  the 
constitutional  functions  of  hfs  office  devolve 
47  L.RJl.(N.S.) 


pro  tempore  upon  the  lieutenant  governor; 
and,  when  he  returns  to  the  state  ip»a  facto, 
he  resumes  all  of  the  powers,  fnnetifms,  and 
duties  of  his  office,  and  the  lieutenant  gov- 
ernor theretofore  administering  the  exeea- 
tive  functions  temporarily  under  the  Cob- 
stitution  ceases  to  be  acting  governor. 

The  true  distinction  is  founded  npon  tiM 
difference  existing  in  the  nature  of  things 
between  a  personal  vested  right  of  tennn 
in  the  term  and  the  fimctions  of  the  office 
created  in  the  interest  and  for  the  benefit 
of  the  public.  We  think  that  thia  is  the 
unmistakable  meaning  of  the  languaj^  jopi, 
and  that  this  construction  is  alike  supported 
by  reason,  commcm  sense,  public  pcdicy, 
Imown  political  truths,  and  the  coDt«npo- 
raneouB  and  practical  construction  of  tbe 
respective  departments  of  our  state  govtsn- 
ment,  and  Is  conformable  to  the  hiatozy  of 
every  state  in  the  Union. 

It  follows  that  the  pardon  granted  and 
delivered  hy  the  lieutenant  governor  as  act- 
ing governor,  in  the  absence  of  the  governor 
from  the  state,  is  a  valid  and  effectual  par- 
doa.  A  fortiori  the  warden  had  no  authori- 
ty to  disregard  it.  As  already  indicated, 
the  governor  has  no  power  to  revoke  a  full 
and  unconditional  pardon  that  has  been  de- 
livered; therefore  bis  order  purporting  to 
revoke  this  pardon  was  necessarily  &  mete 
nullity. 

It  is  our  opinion  that  the  petitioner  is 
unlawfully  restrained  of  his  liberty  by  tbe 
respondent,  and  that  he  is  entitled  to  a 
discharge  from  the  imprisonment  of  whidi 
he  complains,  and  he  is  therefore  by  the 
judgment  of  tUe  eoort  ^■duwged  ttMreCTOBi. 

Amutronc,  P.  J.,  ooneim. 

Fnrman,  J.,  concurring; 

The  facts  upon  which  this  proceeding 
arose,  -and  tbe  writ  of  habeas  corpus  was 
issued,  and  the  case  determined  by  the  court, 
during  my  absence  from  Oklahoma  City.  I 
therefore  did  not  participate  in  the  consid- 
eration of  this  case  prior  to  Its  determina- 
tion. But  as  the  decision  of  the  court  baa 
excited  some  criticism,  and  as  I  have  no 
desire  to  escape  full  responsibility  for  any 
action  by  tbe  court  of  which  I  approve,  I 
desire  to  say  upon  a  full  and  thorougli  ift- 
vestigaticHi  I  fully  otmen'r  in  the  viewe  ex- 
pressed by  Judge  Doyle.  Any  othsr  view 
would  be  revolntionary. 

Statement  by  I>oyle,  J.: 

The  government  of  tbe  state  of  Oklahoma, 
in  a  letter  which  was  read  at  the  conferaee 
of  governors  held  at  Colorado  Springs,  Colo- 
rado, explaining  his  ncmattendance  there, 
makes  an  unfounded  and  indefenalUe  ut- 
sault  upon  the  int^ri^  of  tiiie  cont  and 
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its  decision  in  this  case.  Hia  language,  as 
published,  is  as  follows:  "The  lieutenant 
governor  seems  determined  to  overthrow  all 
of  my  policies  and  to  make  wholesale  de- 
livery of  criminals  from  the  penitentiary. 
The  criminal  oourt  of  appeals  in  this  state 
has  joined  hands  with  the  lieutenant  gover- 
nor in  this  raid  on  the  penal  ioBtitutions 
by  holding  that  the  moment  I  leave  the 
state,  even  if  my  absence  extends  only  five 
minutes,  the  lieutenant  governor  can  do  aa 
he  please.  Under  these  conditions,  it  would 
be  a  crime  for  me  to  leave  Oklahoma."  This 
emanation  of  official  arrogance  and  vindic- 
tive malevolence  received  nation-wide  pub- 
licity through  the  public  press.  The  reason, 
we  suppose,  is  that  the  spectacle  of  a  gov- 
ernor publicly  assailing  a  high  court  of 
this  state  is  without  precedent  in  the  annals 
of  the  Republic. 

It  may  be  said  that  this  uncalled  for  and 
unjust  reflection  upon  the  court  could  do 
no  permanent  injury  to  a  court  strong  in 
the  consciousness  of  its  own  int^rity  and 
strong  in  the  respect  and  confidence  of  the 
people  of  the  state,  and  therefore  it  was  un- 
worthy of  notice,  and  the  wise  course  would 
be  to  ignore  it.  But,  as  a  member  of  the 
court  and  the  judge  who  delivered  the  opin- 
ion, I  feel  that  when  the  chief  executive 
officer  of  the  state  becomes  so  lost  to  the 
proprieties  of  position  and  a  proper  sense 
of  decorum  that  he  presumes,  in  his  official 
capacity  and  in  a  public  manner,  to  malign 
and  contemn  one  of  the  courts  of  last  re- 
sort of  the  state,  because  its  decision  did 
not  conform  to  his  views,  that  it  becomes 
necessary  for  the  good  name  of  the  state 
within  and  without  its  borders,  and  in  order 
to  preserve  the  respect  and  confidence  of 
the  people  unimpaired  and  its  own  proper 
self-respect,  that  the  court  should  vindicate 
itself  by  properly  condemning  auch  an  as- 
Mult  upon  its  integrity. 

It  is  the  duty  of  the  courts  to  keep  the 
judicial  reputation  of  the  state  free  from 
even  the  appearance  of  dishonor,  and  to 
prevent  the  growth  of  that  distrust  in  the 
minds  of  our  own  people  that  would  cer- 
tainly follow  such  a  reflection  upon  their 
integrity  if  permitted  to  go  unrebuked.  The 
loss  of  public  confidence  in  the  integrity  of 
the  courts  would  be  a  calamity  little  less 
than  the  loss  of  judicial  integrity  itself. 
The  pomp  and  circumstances  which,  in  oth- 
er countries,  aid  to  clothe  the  courts  and 
the  law  with  dignity  and  power  are  not 
in  consonance  with  our  republican  form  of 
goTemment.  In  this  country  the  power  of 
the  judiciary  rests  upon  the  faith  of  the 
people  in  its  integrify  and  intelligence. 
Take  away  this  faith,  and  the  moral  infln- 
ence  of  the  courts  is  gone  and  popular  re- 
spect for  law  impaired.  When  confidence  In 
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the  courts  is  gone,  respect  for  the  law  it- 
self will  speedily  disappear,  and  society 
will  become  the  prey  of  fraud,  violence,  and 
crime.  Says  an  able  jurist:  "The  one  ele- 
ment in  government  and  society  which  the 
American  people  desire  above  all  things 
else  to  keep  from  the  taint  of  suspicion  is 
the  administration  of  justice  in  the  courts. 
Bo  long  as  this  is  kept  pure,  a  community 
may  undergo  extreme  miagovernment  and 
still  prosper.  But  when  these  tribunals 
have  become  corrupt,  and  public  confidence 
in  them  is  destroyed,  the  last  calamity  has 
come  upon  a  people,  and  the  object  of  its 
social  organization  has  failed.  The  protec- 
tion of  life,  liberty,  and  property  is  the  final 
aim  of  all  government.  Tliis  is  accomplished 
by  an  honest  administration  of  just  laws. 
The  people,  by  their  representatives,  may 
be  relied  upon  to  pass  such  laws,  but,  un- 
less they  are  honestly  administered,  neither 
life,  liberty,  nor  property  enjoys  the  security 
which  it  is  the  object  of  government  and 
society  to  give." 

In  the  words  of  the  immortal  Marshall, 
"That  greatest  scourge  an  angry  heaven  ever 
inflicted  upon  an  ungrateful  and  a  sinning 
people  was  an  ignorant,  corrupt,  or  a  de- 
pendent judiciary."  Let  us  fervently  hope 
no  such  curse  may  ever  be  drawn  down  npon 
the  people  of  Oklahoma. 

This  court,  independent  ot  authority 
granted  by  the  Constitution  and  laws,  has 
the  inherent  power  to  punish  for  contempt 
of  court,  and  it  is  its  duty  to  employ  with 
becoming  firmness  and  dignity  tiiis  power 
to  protect  itself  and  the  reputation  of  the 
state  against  any  unfounded  and  scandal- 
ous accusation  made  against  it  which  has 
a  tendency  to  'prejudice  the  public,  or  to 
embarrass  and  obstruct,  or  prevent,  the  due 
administration  of  public  justice. 

It  may  be  that  the  governor  cannot  be 
made  to  answer  at  the  bar  for  a  contempt 
of  court,  but  the  power  to  punish  for  con- 
tempt necessarily  carries  with  it  the  right 
to  repel,  rebuke,  and  reprimand.  The  gov- 
ernor's control  over  the  judicial  branch  of 
the  government  is  no  greater  than  that  of 
the  humblest  private  citizen.  The  verdicts 
of  juries  and  the  judgments  of  the  courts 
are  not  subject  to  revision  by  him,  except 
that  be  has  the  power  to  grant  after  convic- 
tion, reprieves,  commutations,  paroles,  and 
pardons.  In  the  exercise  of  this  power  he 
has  arrogated  to  himself  the  right  to  nul- 
lify the  law  prescribing  the  death  penalty 
for  murder  at  the  discretion  of  the  jury; 
and  he  has  often  stated  in  published  inter- 
views and  in  speeches  to  public  assembliea 
that  he  would  not  permit  the  law  prescrib- 
ing the  death  penalty  for  murder  to  be  car- 
ried into  execution  during  his  term  of  office. 
Mid  in  aeewdance  themritli,  upon  the  aole 
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ground  that  he  ii  opposed  to  capital  pun- 
isfamen^  he  has  uniformly  eommnted  death 
Benteaoee.  In  the  ease  of  Cotton,  frun 
Wagoner  county,  irho  without  a  pretcnee 
of  justification  killed  an  officer  of  the  law, 
and  who  upon  his  trial  was  sentenced  to  be 
banged,  the  governcff,  without  waiting  to 
TBoeive  tlie  transcript  oi  the  evidence  re- 
quired hy  law  to  be  furnished  by  tbe  trial 
court  to  him,  or  permit  this  eourt  to  pass 
upon  the  legality  of  the  sentence,  etnamnted 
it.  It  is  unnecessary  to  theorize  or  comment 
upon  the  deplorable  results.  The  facts  are 
too  well  Icnown.  Ho  has  also  invoked  the 
military  arm  of  the  state  government  to 
obstruct  the  execution  of  process  issued  up- 
on a  mandate  at  the  supreme  court.  See  the 
case  of  Fluke  v.  Canton,  31  Okla.  718,  123 
Pao.  104S.  Therefore  it  is  not  strange  that 
lie  aasuma  authority  to  publicly  eensure 
and  criticise  the  courts  when  their  dedsioni 
do  not  meet  his  views  even  though  it  tmds 
to  destrt^  oonfldenee  in  and  excite  odium 
against  the  courts  and  tbe  law. 

In  the  Prather  Case,  he,  as  by  law  pro- 
vided, requested  the  opinion  of  the  judges, 
and  the  same  was  given  (see  Opinion  of 
Judges,  6  Okla.  Crim.  Sep.  18,  116  Pae. 
1028);  he  commuted  the  sentence,  and  In 
a  published  interview  announced  that  he 
did  not  think  that  tbe  opinion  stated  the 
law.  And  his  first  message  to  the  fourth 
legislature  contained  an  unwarranted  dia* 
trilM  upon  this  court. 

The  theory  of  monarehial  forma  tii  gov- 
ernment is  that  the  reigning  severeign  rules 
by  "divine  right,"  and  that  he  is  the  deposi- 
tory of  all  supreme  power,  that  whatever 
of  liberfy  the  people  possess  or  enjoy  is  a 
gracious  grant  on  the  part  6t  the  sovereign, 
and  the  power  to  pardon  is  a  dispensing 
power  of  the  sovereign.  A  crime  in  such  a 
country  b  not  against  the  government,  but 
against  the  King.  With  us  the  theory  of 
government  is  different.  If  a  man  commits 
a  crime  in  this  state,  be  is  prosecuted  for 
having  offended  not  against  the  executive, 
the  legislative,  or  judicial  branches  of  the 
government,  but  for  having  offended 
"against  tlie  peace  and  dignity  oi  the  state." 
This  is  a  government  of  laws,  and  not  of 
men;  and  the  doctrine  of  divine  rij^t  and 
passive  obedience  is  as  foreign  to  our  in- 
stitutions as  the  principle  that  the  King 
can  do  no  wrong. 

How  well  the  members  of  this  court  have 
honored  their  high  trust,  and  how  well  ^ey 
have  administered  the  law  in  heliall  oi  the 
life  and  liberty  of  the  eltizois,  is  a  mat- 
ter for  the  paoi^e  to  determine;  but  on 
behalf  of  my  associates  and  myself,  I  can 
say  that  we  have  the  consolation  of  know- 
ing that  we  have  endeavored  to  honor  onr 
judicial  trust  1^  a  faithful  regard  to  our 
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SOUTH  DAKOTA  SVPBIBME  001TBT. 
O.  F.  HEBRON,  Bespt, 

V. 

ALVA  M.  ALLEN,  Appt. 

(_  S,  D.  — ,  143  N.  W.  283.) 

Tral  —  inconsistent  positions  —  waiver. 

1.  Claiming,  on  motion  for  new  trial,  that 
a  deed  was  executed  by  an  alleged  grantor 
without  consideration,  waives  a  contention 
made  at  the  trial  that  he  did  not  execute  it. 
Fraudulent    oonveyaiuse  —  who  mar 

question. 

2.  The  question  of  fraud  in  the  execution 
of  a  deed  can  be  raised  by  a  stranger  tmly 
when  be  is  in  a  position  to  clum  title  as 
against  the  grantor. 

Execution  —  redemption  from  first  sale 

—  second  levy. 

3.  Judgment  against  a  nonresident,  found- 
ed on  substitii^d  service  of  process  and  at- 
tachment of  real  estate  within  the  state, 
does  not  give  such  a  lien  upon  the  property 
as  to  support  a  second  levy  of  execution  for 
deficiency  in  case  the  debtor  redeems  from 
tlie  sale  undn  the  first  one. 

New  trial  —  newly  dtsixivered  eridenoe 

—  theory  as  to  materiality. 

4.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  merely  because 
new  counsel  believes  that  evidence  of  a  fact 
may  be  material,  if  the  original  counsel 
had  full  knowledge  of  the  facts  frpm  the  be- 
ginning of  tbe  controveny. 

(October  6,  1913.) 

Note,  —  Liabttity  of  property  redermed 
hy  jv^ment  debtor  or  his  grantee  to 
satisfy  deficiency  on  indebtedness  for 
leMeh  U  wu  originally  sold. 

In  general. 

la  general,  as  to  redemption  after  fore- 
closure sate,  see  note  to  Horn  t.  Indianapo- 
lis Nat.  Bank.  0  LJLA.  676. 

As  to  right  to  judgment  and  execution  tor 
deficiency  after  mortgage  foreclosure,  set 
note  in  4  L.R.A.  205;  and  aa  to  deficiency 
judgment  against  nonresident  served  con- 
structively,  see  note  in  SO  L.RA.  583. 

No  case  has  been  found  similar  to  Heanon 
V.  Allen,  involving  the  question  whether  a 
second  execution  can  be  levied  for  a  defi- 
ciency aftor  redemptifm  by  the  judgment 
debtor,  where  there  has  been  only  suhsti- 
tuted  service  of  process.  But  the  reasoning 
of  that  case  is  sound,  and  is  supported  by 
the  theory  upon  which  the  cases  rest  where 
there  is  personal  service.  The  eeneral  rule, 
where  there  has  been  personal  service,  is 
that  after  the  judgment  debtor  redeems,  the 
property  may  be  again  subjected  to  cxeoa- 
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APPEAL  hy  defendant  from  a  judgment 
of  the  Circuit  Court  for  Potter  County 
in  plaiDtlff*B  favor,  and  from  an  order 
denying  a  motion  for  new  trial,  in  an  ac- 
tion brought  to  quiet  title  to  certain  real 
eBtate.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
MeflBrs.  Hanten  A  Hanten,  for  appel- 
lant: 

A  judgmimt  in  a  suit  aided  bj  attach- 
ment need  not  direct  a  sale  of  the  prop> 
erty  in  satisfaction  thereof,  as  the  law 
implicitly  imposes  that  duty  upon  the  at- 
taching officer. 

Iowa  State  6av.  Bank  t.  Jaeobson,  8  S. 
D.  292,  66  N.  W.  463;  Anderson  t.  Goff, 
72  Cal.  65,  1  Am.  St.  Rep.  34,  13  Fac.  73; 
Low  V.  Henry.  9  CaL  538;  Waplea,  At- 
tachm.  510. 


tion  and  sale  for  a  deficiency  on  the  origi- 
nal  judgment.  The  same  rule  has  in  some 
jurisdictions  been  held  to  apply  as  to  the 
grantee  of  the  judgment  debtor,  although 
there  is  a  conflict  of  authority  upon  this 
point. 

Redemption  by  judgment  debtor. 

In  Ogle  T.  Koemer>  140  Bl.  170,  20  N.  E. 
563,  not  on  its  facts  within  the  scope  of  the 
note,  it  was  said:  "When  the  redemption  is 
made  by  a  party  primarily  liable  on  the 
mortgage  debt,  it  may  be  that  the  same 
property  may  be  resorted  to  again  for  the 
purpose  of  subjecting  it  to  tbe  payment  of 
an  unpaid  balance  due  on  the  mortgage,  but 
that  IS  not  because  of  any  right  to  enforce 
the  mortgage  lien  against  the  same  prop- 
erty a  second  time,  but  because  of  the  rule 
of  law  which  subjects  all  the  property  of  a 
debtor  to  the  payment  of  his  debts  until 
they  are  satisfied  in  full.  But  where  the 
redemption  is  made  by  a  party  not  liable 
upon  the  mortgage  debt,  the  mortgage  Hen 
baring  been  exhausted,  the  property  cannot 
be  subjected  a  second  time  to  the  satiafae- 
tion  of  the  same  lien.** 

In  Flanders  t.  Aumack,  32  Or.  19,  67  Am. 
St.  Rep.  904,  61  Fac.  447,  it  was  said:  "The 
authorities  are  practically  uniform  that  a 
redemption  by  the  judgment  debtor  of  his 
lands  sold  under  execution  will  reinstate  the 
lien  of  the  judgment  for  any  balance  re- 
maining unpaid,  and  subject  the  lands  to  a 
resale  to  satisfy  such  balance." 

In  Gampbell  Maginnis,  70  Iowa,  689,  31 
N.  W.  946,  it  was  bsld  that  property  re- 
deemed by  tbe  judgment  debtor  oould  be 
subjected  to  a  second  sale  upon  a  general 
execution  under  the  decree  to  satisfy  a  de- 
ficiency arising  upon  Uie  orinnal  sale;  and 
in  Stoddard  v.  Forbes,  13  Iowa,  296,  the 
same  principle  is  recognized. 

Under  atatuto  providing  that  whenever 
real  estate  is  redeemed  by  the  owner,  or 
person  ctaiminfl  under  him,  tbe  sale  shall  be 
wholly  vacated,  and  the  real  eatato  eub- 
jcotcd  to  sale  on  execution  as  though  the 
sale  had  not  been  made,  it  was  said  la  Her- 
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The  lien  required  by  attachment  or  gar- 
nishment is  not  lost  by  taking  a  general 
money  judgment  against  the  defendant  with- 
out an  order  for  the  sale  of  the  attachment 
property. 

Coulson  V.  Saltsman,  71  Neb.  496,  S8  N. 
W.  1055. 

Where  the  property  of  tbe  judgment  debt- 
or has  been  sold  for  less  than  the  amount 
of  the  judgment,  and  redeemed  from  such 
sale  by  the  judgment  debtor,  the  prop- 
erty may  again  be  sold  on  a  second  execu- 
tion issued  on  the  same  judgment  for 
the  balance  due  thereon. 

Seaman  v.  Qalligan,  8  S.  D.  277,  66  N. 
W.  458. 

Where  real  estate  has  been  attached  and 
the  attachment  preserved,  an  execution 
levied  under  a  judgment  recovered'  in  such 

vey  V.  Erost,  116  Ind.  268,  19  N  E.  126,  that 
the  effect  of  such  a  redemption  was  thnt  the 
judgment,  so  far  as  it  remained  unsatisfied, 
again  became  a  lien  upon  the  property,  and' 
was  reinstated  to  its  former  position. 

Under  the  above  statute,  it  was  held  in 
Green  v.  Stobo,  118  Ind.  332,  20  N.  E.  850, 
that  upon  redemption  by  an  hetr  of  the 

{'udgment  debtor,  a  second  execution  might 
le  Issued  on  the  judgment,  and  the  prop- 
erty resold  to  satisfy  a  deficiency  upon  the 
original  sale. 

And  in  MitcheU  t.  Ringle,  151  Ind.  16,  68 
Am.  St.  Rep.  212,  60  N.  E.  30,  where  the 
judgment  debtor  redeemed  the  property 
from  foreclosure  sale,  and  the  same  day  con- 
veyed it  to  his  wife,  it  was  held  that  a  sec- 
ond execution  mi^t  be  issued  and  the  prop- 
erty resold  to  satisfy  a  deficiency  on  the 
judgment. 

It  was  also  held  in  Mitchell  v.  Ringle, 
supra,  that  the  fact  that  the  resale  occurred 
upon  a  writ  which  was  in  form  an  ordinary 
execution,  instead  of  a  copy  of  the  order  A 
sale  and  judgment,  as  provided  by  stotuto  in 
cases  of  mortgage  foreclosure,  was  a  mere 
irregularity  wfaiui  had  been  waived. 

And  in  Goddard  v.  Renner,  67  Ind.  682,  it 
was  said:  "When  real  property  is  redeemed 
from  a  sale  under  execution,  either  by  the 
owner  or  someone  else  acting  in  bis  behalf, 
the  certificate  of  sale  is  simply  annulled, 
and  the  property  restored  to  the  position  it 
occupied  before  the  sate,  with  the  judg- 
ment lien  or  liens  reinstated  for  any 
balances  remaining  unpaid,  and  may  be  re- 
sold to  discharge  sudi  judgment  Hen  or 
liens." 

In  Allen  V.  McOaughey,  81  Ark.  252,  it 
was  said  that  the  effect  of  a  redemption  on 
behalf  of  tbe  judgment  debtor  was  to  re- 
store the  property  to  him  with  a  judgment 
lien  upon  it,  just  as  if  no  sale  had  been 
made;  and  that  a  valid  title  might  be  ob- 
tained through  a  sale  on  a  second  ccecution 
upon  the  judgment  issued  before  the  judg- 
ment lien  had  expired. 

Under  statute  providing  that  "if  the 
debtor  redeem,  £he  effect  of  tbe  sale  is  ter- 
minated, and  he  is  rsatored  to  his  estate,"  it 
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Bnli  operates  as  a  lien  from  the  date  of 
the  attRchment,  prior  to  all  encumbrances 
created  hj  the  debtor  subsequent  to  the 
levy  of  the  writ  of  attachment. 

First  Nat.  Bank  t.  Redman,  57  Me.  405; 
Brackett  v.  Ridlon,  64  Me.  426;  Brown  v. 
Williams,  31  Me.  403;  Nason  t.  Grant,  21 
Me.  leO;  Huxley  t.  Harrold,  62  Mo.  S16; 
Lackey  t.  Seibert,  23  Mo.  86;  Harbison  v. 
M'Cartney,  1  Grant,  Cas.  172 :  Mattocks  v. 
Farrington,  2  Haskell,  331,  Fed.  Cas.  No. 
9,298;  Seaman  v.  Qalligas,  supra. 

The  very  judgment  on  which  the  sale 
was  had  becomes  again  a  lien,  if  it  was 
not  fully  satisfied  by  the  sale,  and  the 
land  may  be  again  sold. 

Pbyfe  V.  Riley,  16  Wend.  246,  30  Am. 
Dec.  65;  Warren  t.  Flab,  7  Minn.  482,  Gil. 

was  held  in  Seaman  v.  GalUgan,  8  S.  D.  277, 
66  N.  W.  458,  cited  in  Hebbor  v.  Allen. 
that  property  redeemed  by  the  judgment 
debtor  might  be  resold  upon  a  second  exe- 
cution to  satisfy  a  deficiency  in  the  original 
judgment. 

The  case  of  Porter  t.  Pittsburg  Bessemer 
Steel  Co.  122  U.  S.  207»  SO  L.  ed.  1210,  7 
Sup.  Ct„  Rep.  1206,  where  the  redemption 
was  by  a  subsequent  lied  holder,  by  infer- 
ence at  least,  supports  the  general  rule  that 
property  redeemed  by  a  judgment  debtor 
may  be  resold  to  satisfy  a  deficiency  on  the 
judgment,  the  court  saying  that  in  the  case 
before  it  "the  redemption  was  not  made  by 
the  judgment  debtor  so  as  to  vacate  the  sale 
and  reinstate  the  lien  for  the  balance  of  the 
judgment  whteh  the  purehase  money  of  the 
sale  did  not  pay." 

The  ^neral  rule  that  property  redeemed 
by  a  judgment  debtor  may  be  resold  to 
satisfy  a  deficiency  is  also  supported  by  the 
case  of  State  ex  rel.  Allen  v.  Sherill,  34  Ind. 
57,  where,  after  redemption  of  the  property 
by  the  execution  defendants,  another  execu- 
tion was  issued  on  the  judgment  to  oolleet  a 
deficiency,  and  it  was  held  that  the  lien  for 
the  deficiency  had  priority  over  other  judg- 
ment liens. 

Under  the  New  Tork  statute  rendering 
the  sale  null  and  void  under  such  circum- 
stances, it  was  held  in  Wood  v.  Colvio,  6 
Hill,  228,  thai,  after  redemption  by  the 
judgment  debtor,  the  property  might  be  re- 
sold on  the  original  execution  to  satisfy  a 
deficiency  on  the  former  sale.  The  situa- 
tion after  the  redemption,  it  was  said,  was, 
by  virtue  of  the  statute,  precisely  as  though 
no  sale  had  been  made,  except  that  a  part  of 
thejudgment  had  been  satisfied. 

The  court,  also,  in  Wood  v.  Colvin,  supra, 
overruled  a  contention  that  after  redemp- 
tion of  the  property  by  the  judgment  debtor, 
a  new  execution  should  have  been  issued, 
holding  that  the  property  might  be  resold 
on  the  ori^nal  writ  to  satisfy  a  deficiency. 
It  was  said  that,  as  to  the  balance  remain- 
ing due  on  the  judgment,  the  writ  still  re- 
mained in  force;  that  between  the  time  of 
the  sale  and  the  redemption,  the  execution 
could  not  be  used  for  the  purpose  of  resell- 
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347;  Settlemire  v.  Newsome,  10  Or.  446; 
Boyce  t.  Wright,  2  Abb.  N.  C.  163. 

A  new  trial  will  be  granted  on  the 
ground  of  newly  discovered  evidence  where 
the  latter  is  of  such  character  that  it  wUi 
probably  change  the  result  trf  the  former 
trial. 

HeyrocK  v.  McKenzie,  8  N.  D.  001,  80 
N.  W.  7C2;  Braithwaite  v.  Aiken,  2  N.  D. 
57,  49  N.  W.  419;  Qaines  T.  Whit^  1  S. 
D.  434,  47  N.  W.  524. 

Mr.  Robert  B.  Flak,  for  respondent: 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  if  the 
evidence  might  have  been  discovered  by  tca- 
sonable  diligence  in  time  to  hare  beea  pro- 
duced at  the  trial. 

Spdling.  New  Tr.  ft  App*  Pr.  8  209; 

ing  the  property,  but  the  moment  the  re- 
demption was  made,  the  execntioa  was 
restored  to  its  original  vigor. 

The  principle  that,  after  redemption  by 
the  judgment  debtor,  the  judgment  on  which 
the  sale  was  made  becomes  again  a  Hen,  if 
it  was  not  fully  satisfied  by  the  sale,  and 
the  property  can  he  resold  to  eatiafT  the 
defldieney,  was  apparently  followed  in 
Bodine  t.  Moore,  18  N.  T.  847,  where  prop- 
erty subject  to  a  prior  mortgage  was  smI 
on  two  executions,  one  of  whi^  only  was 
satisfied  by  the  hid,  and  thereafter  was 
again  sold  to  satisfy  the  mortgage,  and 
part  of  the  surplus  after  payment  of  the 
mortage  was  paid  to  the  purchaser  in  sat- 
isfaction of  hig  claims;  and  it  was  held  that 
there  had  been,  in  effect,  a  redemption  by 
the  judgment  debtor,  since  his  property, 
converted  into  money,  had  been  paid  to  and 
accepted  by  the  purchaser  at  the  sale,  and 
that  this  virtual  redemption  operated  to  re- 
store the  lien  of  the  party  whoae  execution 
had  been  unsatisfied  by  the  sale,  the  same 
as  if  a  sale  had  never  been  made  on  the 
exeeution. 

In  Peckenbaugh  Cook,  61  Iowa,  478,  16 
N.  W.  630,  it  was  held  that  if  prop^y  was 
conveyed  by  the  judgment  debtor  to  his 
wife  without  consideration,  for  the  purpose 
of  hindering  and  delaying  creditors,  and  she 
after  sale  on  execution,  with  money  fur- 
nished by  her  husband,  redeemed  the  prop- 
erty, the  conveyance  might  be  set  aside, 
and  the  property  subjeeted  to  payment  of  a 
balance  remaining  due  upon  the  judgment, 
as  in  cases  where  the  redemption  was  made 
by  the  judgment  debtor.  It  was  said  that 
if  the  judgment  delator  redeemed,  the  bal- 
ance of  the  judgment  at  once  attached  as  a 
lien  upon  the  property. 

See  also  the  cases  of  Hays  v.  Thode,  and 
dA^taa  T.  BUis,  under  the  subdiviuoa  fol- 
lowing. 

Redemption  by  grantee  of  judgment  debtor. 

As  above  indicated,  there  is  a  conflict  is 
the  decusions  as  to  whether,  after  redemp- 
tion 1^  a  grantee  from  the  judgment  debtor, 
the  property  may  be  inhjected  to  male  ts 
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Ochwnreiter  t.  0«orge  C.  BtLgla^  Elevator 
Co.  11  B.  D.  91,  76  N.  W.  822;  Oainea 
T.  White,  1  8.  D.  434,  47  N.  W.  524; 
Merehanta'  Nat  BanK  v.  Stebbine,  10  S.  D. 
468,  74  N.  W.  109;  Smith  v.  Mutual  Gaafa 
Guaranty  Fire  Ins.  Co.  21  S.  D.  433,  113 
N.  W.  94;  Braithwaite  v.  Aiken,  2  N.  D. 
67,  49  N.  W.  419;  Joaephson  v.  Sigfusaon, 
13  N.  D.  312,  100  N.  W.  703;  Hayne,  New 
Tr.  &  App.  §  91;  Demmon  v.  Mullen,  6 
6.  D.  S54,  62  N.  W.  3B0;  Wilson  t.  Seaman. 
16  8.  D.  103,  87  N.  W.  677;  Baker  t. 
Joseph,  16  Gal.  173. 

The  prorisions  of  the  Code  in  relation 
to  aerriee  by  pablieatioB  must  be  atrletiy 
complied  with  in  order  to  confer  Jvriadie- 
tion,  and  the  affidavit  must  show  that  the 

satisfy  a  deficiency  arising  on  the  original 
sale.  In  an  early  decision  in  Iowa  (Crosby 
V.  Elkader  Lodge,  16  Iowa,  390}  it  was  held 
that,  after  such  a  redemption,  the  property 
might  be  again  sold  to  satisfy  a  deficiency. 
But  this  decision  was  subaequentlT  over- 
ruled. Under  the  New  York  and  Indiana 
statutes  it  has  been  held  that  the  property 
may  be  resold;  and  the  same  view  is  taken 
in  Oregon,  provided  the  grantee  takes  title 
subsequent  to  the  rendition  of  the  judg- 
ment, but  not  otherwise.  But  in  California, 
Kentucky,  and  Montana,  it  is  held  that  the 
property  is  not  subject  to  resale.  The  true 
teat  would  appear  to  be  wheUier,  at  the 
time  the  grantee  acquires  bis  intowt,  the 
pro^rty  is,  under  the  statutes  of  the  state, 
subject  to  a  lien  for  the  deficiency,  though 
the  enforcement  of  the  lien  is  suspended 
and  cannot  be  enforced  against  the  pur- 
chaser; or  whether  the  lien  for  the  defi- 
ciency attaches  for  the  first  time  upon  the 
redemption.  In  the  latter  instance,  it  is  ap- 
parent that  the  property,  upon  redemption 
by  the  grantee,  should  not  be  subject  to 
resale  for  a  deficiency,  siAce  he  acquires  title 
free  from  any  lien.  But  if,  during  the 
period  allowed  for  redemption,  the  lien  be 
regarded  as  subsisting,  and  the  remedy  Mily 
suspended  as  against  the  purchaser,  then 
the  grantee  acquires  the  property  subject 
to  the  lien  for  the  deficiency,  and,  upon  re- 
demption, it  should  be  subject  to  resaJe  for 
tin  unpaid  balance  of  the  judgment.  Hie 
Oregon  distinction,  however,  appears  sound, 
that,  in  any  event,  the  property  cannot  be 
resold  for  the  deficiency  in  case  the  grantee 
acquires  title  previously  to  the  rendition  of 
the  judgment,  though  subsequently  to  the 
mortgage. 

In  Moody  v.  Funk,  82  Iowa,  1,  31  Am.  St. 
Bep.  466,  47  N.  W.  1008,  aftw  citing  deci- 
sions to  the  proposition  that  if  the  judgment 

debtor  redeems,  the  property  becomes  snb- 
jeot  to  the  lien  of  the  unpaid  balance  of  the 
judgment,  the  court  said:  "But  there  is  a 
marked  difference  between  the  case  of  a  re- 

-demption  by  the  judgment  debtor  and 'that 

of  a  redemption  by  his  grantee.  It  is  the 
policy  of  the  law  to  secure  to  the  debtor,  as 

nearly  as  is  practicable,  the  full  teIuo  of  hii ' 
•47  LJLA.(N.S.) 


reqaimunta  of  the  statntea  bava  been 
followed. 

Soderberg  t.  Soderberg,  1  Dak.  603; 
Whaley  v.  Carter,  1  Dak.  604;  Beach  v. 
Beaeh,  6  Dak.  871,  43  N.  W.  701;  Iowa 
State  Sav.  Bank  v.  Jacobson,  8  8.  D.  292, 
60  K.  W.  463;  Davis  v.  Cook.  9  S.  D.  310, 
69  N.  W.  18;  Bothell  t.  Hoellwarth.  10* 
8.  D.  491,  74  N.  W.  231;  Plummer  v.  Balr, 
12  S.  D.  23,  80  N.  W.  139;  Origsby  v. 
Wop&chall,  26  S.  D.  664,  87  L.B.A.(N.8.) 
206,  187  N.  W.  605. 

A  personal  judgment  ia  absolutely  null 
and  void,  and  ii  subject  to  collateral  at* 
taek. 

Pennoyer  t.  Neff.  06  U.  S.  714,  24  L.  ed. 
666. 

Even  if  everything  had  been  legally  done, 

property  sold  on  execution.  If  the  execu- 
tion  creditor  fail  to  bid  for  the  land  sold  a 
just  amount,  the  debtor  should  be  permitted 
to  transfer  his  interest  to  another  for  a 
fair  consideration;  and,  if  his  grantee  re- 
deem, the  execution  creditor  has  no  right  to 
complain,  for  be  might  have  Ud  for  the 
land  a  larger  sum.  .  .  .  Where  the 
debtor  redeems,  and  thus  restores  to  his  es- 
tate land  subject  to  execution  for  other 
debts,  there  is  more  ground  for  holding  that 
it  may  again  be  sold  to  satisfy  the  remain* 
der  of  the  unpaid  judgment." 

On  the  other  hand,  it  has  been  said  that 
upon  principle  it  ia  difficult  to  distinguish 
the  rights  of  a  successor  in  interest  who  re- 
deems, from  those  of  the  judgment  debtor 
himself;  that  a  conveyance  by  the  debtor 
can  confer  no  greater  rights  than  he  him* 
self  had;  that  the  successor  is  not  a  bona 
fide  purchaser  for  value,  but  simply  occu- 
pies the  place  of  the  debtor,  with  no  new  or 
enlarged  privileges.  Flanders  v.  Aumack, 
32  Or.  19,  07  Am.  St.  Rep.  604,  61  Pae.  447. 

In  Hays  v.  Thode,  18  Iowa,  61,  a  distinc- 
tion was  drawn  between  a  case  where  the 
roperty  was  redeemed  by  a  judgment 
ebtor  or  his  assignee,  and  where  it  was 
redeemed  by  a  lien  creditor,  the  rule  being 
laid  down  that  in  the  former  case  the  prop- 
erty becomes  subject  to  resale  for  a  de- 
ficiency on  the  original  judgment,  but  that 
the  confarary  is  true  where  the  ndemption 
is  by  a  lien  creditor. 

But  in  Clayton  v.  Ellis.  60  Iowa,  600,  it 
was  said  that  what  was  stated  in  Hays  v. 
Thode,  supra,  regarding  the  distinction  be- 
tween the  redemption  by  the  debtor  or  his 
assignee,  and  a  creditor,  must  be  regarded 
as  dictum  *  and,  overruling  the  case  of 
Crosby  v.  Elkader  Lodge,  supra,  the  court 
laid  down  the  rule  that  "the  Uen  of  the 
judgment  as  to  the  unsatisfied  balance  of 
the  real  estate  sold  is,  as  to  all  persons  and 
in  all  cases,  devested  by  the  sale."  The 
alleged  redemption  in  this  case,  however, 
was  by  the  owner  of  an  unsatisfied  part  of 
the  judgment,  who,  it  was  held,  could  not 
redeem  from  an  execution  sale  under  the 
same  judgment.  And  while  the  Crosby 
Case,  in  holding  thtt  property  redeemed  by 

Digitized  byGoOglC 


1052 


SOUTH  DAKOTA  SUPREME  COURT. 


and  the  atlachment  regularly  issued  and 
levied  upon  this  land,  that  fact  cannot 
justify,  or  give  the  court  jurisdiction  to 
render,  »  penoul  JndgmeBt  agaiiut  Lor- 
ing. 

Exchange  Nat.  Bank  Clement,  109  Ala. 
•  280,  19  So.  817;  Cudabae  Strong,  67 
Miss.  709,  7  So.  644. 

And  if  the  attachment  does  not  entirely 
satisfy  the  judgment,  plaintiff  hu  no  n- 
dress  for  the  unsatisfied  part. 

Eastman  t.  Dearborn,  03  N.  H.  306. 

While  a  court  may  decree  foreclosure  of 
a  mortgage  on  a  nonresident's  property,  It 
cannot  enter  a  deficiency  judgment,  unless 
he  appears. 

Blumberg  t.  Birth,  00  Cal.  417,  87  Am. 

the  grantee  from  the  judgment  debtor  was 
subject  to  sale  on  a  second  execution  to 
satisfy  a  deficiency  on  the  judgment,  was 
overruled,  the  court  indicated  that  tf  the 
judgment  debtor  himself  redeemed,  it  was 
of  the  opinion  that  the  judgment,  to  the  ex- 
tent of  the  balance  due,  would  constitute  a 
lien  on  the  premises,  and  the  property 
might  be  resold  on  execution  based  an.  the 
judgment  to  satisfy  the  deficiency.  That 
the  opinion  tlius  expressed  is  in  accord  with 
a  later  Iowa  decision  passing  upon  the  pre- 
cise point,  see  Campbell  v.  Maginnis,  under 
"Redemption  by  judgment  debtor,"  supra. 
In  the  latter  case,  however,  the  court  said 
that  it  was  very  plain  that  the  judgment 
debtor  did  not,  by  his  redemption,  acquire 
the  same  right  which  would  be  held  bj  a 
creditor  or  by  a  purchaser  who  was  a 
stranger  to  the  judgment. 

The  earlier  Iowa  cases  are  cited  in  Todd 
V.  Davey,  60  Iowa,  632,  16  N.  W.  421,  as 
holding  that,  "by  the  sale  of  the  land  upon 
foreclosure,  the  mortgagee  exhausts  his 
remedy  against  the  land,  and  can  neither 
again  sell  it  upon  the  judgment  nor  redeem 
from  the  sale,  either  before  or  after  re- 
demption by  the  mortgagor."  The  decision, 
however,  in  holding  that  the  mortgagee 
could  not,  after  redemption,  enforce  the 
balance  remaining  due  on  the  judgment  as  a 
lien  against  the  property,  does  not  seem  in 
harmony  with  the  other  Iowa  decisions, 
unless  it  is  placed  upon  the  ground  that  the 
redemption  was  made  by  a  grantee,  which 
was  the  fact  in  the  case,  although  toe  court 
apparently  regarded  Mm  as  standing  in  the 
same  position  as  his  grantor. 

Under  the  New  York  statute  providing 
that  redemption  might  l>e  made  by  the 
judgment  debtor,  his  devisee  or  heir,  or  his 
grantee,  and  that,  upon  redemption  "by  any 
person  so  entitled  to  redeem  any  real  estate 
BO  sold,  the  sale  of  the  premises  so  redeemed 
and  the  certificate  of  such  sale  shall  be  null 
and  void,"  it  was  held  in  Titus  v.- Lewis,  3 
^rb.  70,  that  property  redeemed  by  a 
grantee  of  the  judgment  debtor  might  be 
resold  upon  the  original  judgment  and  exe- 
cution to  satisfy  a  deficiency  arising  upon 
the  first  sale.  Since  the  redemption,  by 
virtue  of  the  statute,  rendered  the  flrat  sale 
47  L.RJk.(N.8.) 


St.  Rep.  68,  34  Pac.  102;  Willlanu  t.  Fot- 
lett,  17  Colo.  54,  28  Pac.  331. 

In  no  event  can  the -mere  rendition  of 
a  personal  judgment  against  a  auarendeiit 
create  a  lien  on  his  property. 

Denny  v.  Ashley,  22  Colo.  167,  20  Pac. 
332;  Grover  ft  B.  Sewing  Maeh.  Co.  v. 
RadcIifTe,  66  Md.  517,  8  Atl.  267;  Fowler 
T.  Lewis,  86  W.  Va.  112,  14  S.  B.  447. 

The  jurisdiction  of  a  court  to  render 
a  judgment  may  be  questioned  in  the  col- 
lateral action,  when  any  such  jodgnaent  is 
relied  upon. 

Pennoyer  t.  NefT,  96  U.  8.  714,  24 
L.  ed.  565;  Holmes  v.  Oregon  ft  C.  K.  Co. 
6  Sawy.  278,  5  Fed.  528,  7  Sawy.  401, 
9  Fed.  246;  Northern  P.  B.  Oo.  t.  Kortz- 

null  and  void^  it  was  said  that,  by  neeeaaaiy 

consequence,  there  having  been  no  sale, 
there  was  no  extinguishment  of  the  judg- 
ment lien;  also  that  the  circumstance  that 
the  propA'ty  was  redeemed  by  the  grantee 
instead  of  by  the  judgment  debtor,  as  is 
Wood  r.  Colvin,  6  Hill,  228,  made  no  differ- 
ence, for  the  statute  made  -the  sale  void  ai 
to  the  grantee  predeely  ae  it  did  aa  to  the 
debtor  himself. 

In  Settlemire  r.  Newsome,  10  Or.  446,  it 
was  held  that  property  redeemed  by  the 
grantee  of  the  judgment  debtor  might  be 
resold  to  satisfy  a  deficiency  on  the  original 
judgment.  The  statute,  it  was  said,  gave 
the  grantee  of  the  debtor  the  right  to  re- 
deem, but  was  silent  as  to  the  effect  of 
redemption. 

And  in  WiUii  t.  IfiUer,  23  Or.  3S2,  SI  Pac. 
827,  under  statute  providing  for  a  personal 
judgment  for  a  deficiency  in  foreclosure 
sales,  but  also  providing  that  if  the  jud;;- 
ment  debtor  redeemed,  the  effect  of  the 
sale  should  Iw  terminated  and  he  should  be 
restored  to  his  estate,  it  was  held  that 
property  redeemed  by  one  who  became  a 
grantee  previously  to  the  renditifm  of  the 
judgment  was  not  subject  to  resale  upon  aa 
alias  execution  to  satisfy  a  deficiency  aris- 
ing on  the  original  sale.  It  should  be  noted 
that  in  Settlemire  v.  Newsome,  supra,  the 
grantee  purchased  8ub~equentl^  to  the  ren- 
dition of  the  judgment,  but  in  the  Willis 
Case  the  purchase  was  before  the  judgment 
was  rendered.  In  distinguishing  th^ae  two 
classes  of  cases,  the  court  in  Flanders  v. 
Aumaclc,  32  Or.  19,  67  Am.  St.  Sep.  605,  61 
Pac.  447,  said  that  under  the  statute  pro- 
viding for  a  personal  decree  againat  the 
mortgage  debtor  for  a  deficiency,  and  en- 
forcement by  execution  as  In  ordinary  cases, 
such  a  personal  decree  against  the  debtor, 
from  the  date  of  its  doclceting,  became  a 
general  Uen  upon  his  real  property;  that  tbe 
resale  does  not  take  place  und«-  the  order 
for  the  sale  of  the  speeifle  property  covered 
by  the  mortgage  lien,  for  Uutt  haa  beea  ex- 
hausted, but  under  the  personal  decree,  and 
a  redemption  did  not  reinstate  the  specific 
mortgage  lien,  while  it  did  the  general  lien 
acquired  by  the  personal  decree;  that  the 
redemption  was  from  the  sale,  and  aot 
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mas,  82  Fed.  243;  Mudge  t,  Steinliart, 
78  Cal.  39,  12  Am.  St.  Rep.  20,  20  Pac. 
149;  Frankel  t.  Satterfield,  9  HoDBt.  (Del.) 
204,  19  Atl.  899;  Maetin  y.  Gray,  19 
Kan.  469,  27  Am.  Rep.  158;  Chicago,  R. 
T.  tc  P.  R.  Co.  V.  Campbell,  5  Kan.  App. 
424,  49  Pac.  322;  Gr^oiy  v.  Gregory, 
78  Me.  190,  57  Am.  Rep.  793.  8  Atl.  2S1; 
Balk  V.  Harris,  122  N.  C.  66,  45  L.R_A. 
257,  30  S.  E.  818;  Kingaborough  v.  Tous- 
loy,  56  Ohio  St.  457,  47  N.  E.  642;  Price 
V.  Schaeffer,  161  Pa.  534,  25  L.R.A.  700, 
29  Atl.  279;  M.  T.  Jones  Lumber  Co.  v. 
Rhoades,  17  lex.  Civ.  App.  871,  41  8.  W. 
105;  St.  Sure  T.  Lindsfelt,  82  Wi*.  349,  10 
L.R.A.  617,  SS  Am.  St.  B«p.  62,  52  N. 
W.  309. 


from  the  mortgage;  and  If  the  Hen  of  the 
personal  decree  had  never  atta^ed,  by  rea- 
son of  the  mortgagor  not  having  the  fee  of 
the  property  at  t£a  time  it  was  rendered, 
there  never  existed  any  lien  to  be  rein- 
stated against  his  grantee,  who  purchased 
to  the  decree.  It  was  said  also  in  the 
Flanders  Case  that  the  decision  in  Willis 
V.  Miller  was  not  intended  to  orermle  Set- 
tlemire  v.  Newsome,  or  moditj  it  in  any 
particular. 

Settlemire  v.  Newsome,  supra,  was  ap- 
proved and  followed  in  Flanders  r.  AumacK, 
supra,  where,  as  in  the  former  case,  it  was 
held  that  after  redemption  by  one  who  be- 
came a  grantee  of  the  judgment  debtor 
subsequently  to  the  rendition  of  the  judg* 
ment,  the  Judgment  creditor  could  resell  the 
property  to  aatiafy  the  deficiency.  It  was 
said  that  the  effect  of  a  sale  under  execu- 
tion was  to  suspend,  but  not  to  devest,  the 
lien  of  the  judgment,  as  it  suspended  all 
subsequent  liens,  until  redemption  was 
made;  that  if  the  sale  was  perfected  either 
to  the  purchaser,  or  through  the  redemption 
by  subsequent  lienors,  the  liens  of  all  credi- 
tors having  subsequent  judgments  or  mort- 
gages, as  well  as  the  lien  of  the  judgment 
under  which  the  sale  proceeded,  were  swept 
away;  but  if  redemption  was  made  b^  the 
judgment  debtor  or  his  successor  in  mter- 
eat,  all  the  liens  survived  or  were  rein- 
stated, as  though  no  sale  had  been  made; 
"that  this  was  true  of  subsequent  liens,  and 
it  should  be  true  of  the  lien  of  the  judg- 
ment under  which  the  sale  proceeded,  be- 
cause if  the  latter  took  effect  only  as  m  the 
date  of  redemption,  subsequent  liens  would 
become  superior  and  entitled  to  prior  pay- 
ment upon  a  resale. 

In  Kaston  v.  Storey,  47  Or.  160,  114  Am. 
St.  Rep.  912,  80  Pao.  217,  it  was  said  that 
the  effect  of  a  redemption  from  foreclosure 
sale,  by  one  who  purchased  the  property 
from  the  judgment  debtor  subsequently  to 
the  rendiuon  of  the  judgment,  was  to  re- 
store the  property  to  the  same  condition  as 
if  no  sale  had  been  attempted,  and  obliter- 
ste  every  effect  and  consequence  of  the  sale. 

In  Barry  v.  HamesbergOT,  78  C.  C.  A.  338, 
148  Fed.  346,  where  a  deficiency  judgment 
was  obtained  in  a  foreclosure  suit,  and  the 
47  LJLA.(NjS.} 


Whiting,  P.  J.,  delivered  the  opinion  of 
the  court: 

Much  is  being  written  and  spoken,  and 
rightly  so,  concerning  the  law's  delay.  It 
seems  the  fashion  to  cast  the  odium  there- 
for upon  the  courts,  and  there  are  undoubt- 
edly cases  wherein  the  courts — both  trial 
and  appellate — have  laid  themselves  open 
to  just  criticism.  Hat  the  blame  is  not 
all  theirs  is  well  illustrated  by  the  history 
of  the  cause  now  before  us,  which  history 
is  as  follows:  Action  instituted  August  8, 
1003;  issue  of  fact  joined  October  3,  1903: 
trial  had  March  30,  1905 ;  argued  before 
trial  court  June  27,  1906;  findings  of  fact, 
concluaions  of  law,  and  judgment  signed 
June  28,  1906;  execution  stayed  to  Sep- 

property  was  within  a  year  conveyed  by 
the  mortgagor,  it  was  held,  under  the  nif- 
nois  statute  providing  that  when  execution 
is  not  issued  on  a  judnnent  within  a  year 
it  shall  ceaae  to  be  a  lien,  but  that  execu- 
tion may  be  issued  at  any  time  within 
seven  years, — that  execution  could  not  be 
levied  upon  the  deficiency  judgment  three 

? rears  after  Its  rendition,  and  the  property 
n  the  possession  of  the  grantee  sold  to 
satisfy  the  same.  The  ground  of  the  de- 
cision is  that  under  the  IHinois  decisions 
the  original  mortgage  lien  was  fully  dis- 
charged by  the  sale;  that  since  no  execu- 
tion was  levied  thereon  within  the  year,  the 
deficiency  judgment,  if  it  ever  was  a  lien 
upon  the  property,  was  not  such  at  tlie  time 
of  the  attempted  levy;  and  therefore  that 
the  property  in  the  possession  of  the 
grantee  was  not  subject  to  execution  to 
satisfy  the  defldeney  judgment. 

In  Lightcap  v.  Bradley,  186  Dl.  610,  68  N. 
E.  221,  the  court  said:  "It  is  true  that  if 
the  premises  are  redeemed  by  the  mort- 
gagor, they  become  like  any  other  property 
owned  by  him,  and  may  be  subject  to  execu- 
tion and  sale  for  a  defieienqr;  bat  that  is 
because  they  belong  to  the  debtor,  and  not 
on  account  of  any  lien  by  virtue  of  the 
mortgage.  A  redemption  by  any  person  not 
liable  for  the  debt  would  free  them  abso- 
lutely, so  that  they  could  not  even  be  levied 
upon  by  execution  for  a  defideocy."  To  the 
same  effect  is  Ogle  t.  Koemor,  140  HL  170, 
29  N.  E.  563. 

In  Soligman  r.  Laubhdmer,  08  HI.  124, 
whm  the  property  was  redeemed  by  one 
who  was  a  second  mortgagee,  and  also  as 
grantee  of  the  mortgagor,  it  was  held  that 
the  first  mortgagee,  who  had  purchased  the 
property  for  less  than  the  amount  of  his 
mortgage,  received  the  certificate  of  pur- 
chase, and  obtained  a  special  execution  to 
collect  the  balance,  could  not  have  the  re- 
deemed property  resold  to  aatis^  the  de- 
ficiency. The  court  regard^  the  Uen  of  the 
first  mortgage  as  extingnished  by  the  fore- 
closure and  the  subsequent  acts  of  the  first 
mortgagee. 

Under  statute  providing  that  whenever 
real  estate  is  redeemed  by  the  owner,  or 
person  claiming  under  Um,  the  sale  shall 
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tember  SO,  1906;  error  in  judgment  cor- 
rected March,  1009;  findings,  coDcIusions, 
and  decree  filed  March  26,  1909;  Septem- 
ber, 1909,  Ume  for  moving  for  new  trial 
and  for  serving  proposed  statement  extend- 
ed to  October  20,  1909;  statement  settled 
June  11,  1910 ;  motion  for  new  trial  served 
July  1,  1910;  new  trial  denied  January 
19,  1911;  notice  of  appeal  served  March 
11,  1911;  notice  of  appeal  filed  January 
23,  1912,  upon  stipulation  of  counsel  and 
leave  of  court  obtained;  respondent  granted 
until  April  1,  1912,  within  which  to  serve 
and  file  briefs;  placed  on  April,  1912.  calen- 
dar with  respondent  in  default;  taken  up 
for  final  disposition  when  stipulations  dat- 
ed March  30,  1912,  were  found  io  have 
been  filed  May  8,  1912,  which  stipulations 
extended  time  for  respondent  to  file  briefs; 
cause  stricken  from  calendar  as  same  was 
not  properly  on  calendar  in  view  of  above 
stipulations;  other  atlpnlations  filed  extend- 
ing time  fur  reapondoiffl  bri^;  respond- 
ent's brief  filed  April  SO,  1913,  being  too 
late  for  April,  191S,  calendar;  May  20, 
1918,  ordered  upon  enrzent  calendar; 
reaches  flni^  deciaion  in  this  court  prior 
to  date  when  it  was  entitled  to  go  upon 


the  calendar  of  this  court.  Undoubtedly 
some  of  the  delay  was  unavoidable,  but 
much  must  have  been  inexcusable,  and 
there  was  none  for  which  any  court  was 
responsible,  except  as  It  may  be  held 
responsible  for  leniency  granted  parties  and 
counsel. 

This  action  was  brought  to  qniet  the 
title  in  and  to  a  quarter  sect:on  of  land  in 
Potter  county.  It  appears  there  were  other 
defendants  than  appellant,  but  no  attention 
need  be  paid  to  them,  as  their  rights,  if 
any,  rest  upon  those  of  appellant.  Both 
parties  claim  title  to  tliis  'land  through 
one  Qeorge  E.  Loring.  Plaintiff  claims 
through  a  deed  to  him  dated  March  16. 
1900,  and  recorded  March  22,  1900,  which 
deed  was  signed  "Q.  IE.  Loring."  D^end- 
ant  claims  through  a  sheritTs  deed  np<m  an 
execution  sale,  baaed  upon  a  judgment 
against  Loring  in  an  action  entitled  Wood- 
ward T.  Loring.  Tliere  had  been  a  prior 
execution  issued  on  this  judgment  and 
levied  on  this  land;  a  sale  had  beoi  had 
upon  such  prior  execution,  upon  which  sale 
there  was  a  deflcieni^  remaining;  Loting 
had  redeemed  this  land  from  Buch  prior 
sale;  and  March  22,  1900,  the  execution 


1m  wholly  vacated  and  the  property  sub- 
jected to  sale  on  execution  as  though  no 
sale  had  been  made,  it  was  held  in  Goddard 
V.  Renner,  67  Ind^  632,  that  property  re- 
deemed by  a  grantee  who  acquired  his  inter- 
est subsequently  to  the  rendition  of  the 
judgment  might  be  sold  on  a  second  execu- 
tion to  satiiiy  a  deficiency  in  the  ori^nal 
judgment.  It  was  said  that  if  the  judg- 
ment debtor  had  redeemed,  he  clearly  could 
not  have  objected  to  a  resale  of  the  property 
for  the  payment  of  any  unpaid  balance  of 
the  judgment  lien;  anfi  that  the  grantee  oc- 
cupied no  better  position  than  his  grantor. 

The  word  "owner"  in  the  Indiana  statute 
subjecting  Tpropertj  that  has  been  redeemed 
by  the  "owner,"  or  person  claiming  under 
him,  to  resale  to  satisfy  a  deficiency,  is  not 
limited  to  "judgment  debtor,"  but  has  been 
construed  to  authorize  a  resale  to  satisfy 
a  deficiency  where  the  redemption  is  by  one 
who  is  not  the  judgment  debtor,  but  has  an 
interest  in  the  property  in  question  subject 
to  the  payment  of  the  judgment.  Lemmon 
V.  Osbom,  163  Ind.  172,  64  ft.  B.  1068,  where 
the  party  who  redeemed  the  property  was 
an  unpaid  vendor  whose  interest  was  sub- 
ject to  mechanics*  liens. 

In  Todd  V.  Oglebay,  168  Ind.  69S,  64  N.  E. 
32,  in  holding  that  the  Indiana  statute  ap- 
plied to  redemption  by  one  who  became  the 
owner  by  successive  conveyances  from  a 
mortgagor,  so  as  to  authorize  a  resale  of  the 
property  for  an  unpaid  balance  of  the  judg- 
ment, the  court  said  that  the  statute  ap- 
plied to  redemptions  by  the  "owner,  his  ex- 
ecutor, administrator,  heirs,  or  devisees,  and 
to  one  holding  the  legal  or  equitable  title 
under  the  mortgagor  or  judgmoit  debtor; 
47  L.R.A.(N.8.) 


and  such  redemption  restores  the  property 
with  respect  to  the  lien  and  incidents  of  the 
judgment  or  decree  for  any  unpaid  balance, 
to  the  identical  status  occupied  before  the 
first  sale." 

In  McQueeney  v.  Toomey,  30  Mont.  283. 
122  Am.  St  Rep.  3SS,  92  Pac.  661,  13  Ann. 
Cas.  316,  it  was  neld  that  property  redeemed 
by  a  grantee  of  the  judgment  debtor,  who 
took  title  subsequently  to  the  sale,  was 
not  subject  to  levy  and  sale  under  execu- 
tion upon  a  deficiency  judgment  against  the 
original  debtor.  But  the  court  indicated 
that,  under  a  statute  providing  that  "if  the 
debtor  redeem,  the  effect  of  the  sale  is  ter- 
minated, and  he  is  restored  to  his  eatate.** 
the  deficiency  debt  attached  as  a  lien  upon 
the  eatate  in  hia  hands. 

In  Makibben  v.  Amdt,  88  Ky.  180,  10  S. 
W.  642,  it  was  held  that  after  redemption 
from  foreclosure  sate,  and  conveyance  of  the 
property,  the  mortgagee  could  not,  by  sup- 
plemental petition,  procure  a  resale  to  satis- 
fy the  unpaid  balance  of  the  judgment, 
since  the  mortgage  lioi  was  extinguished 
by  the  original  sale.  The  redemption  in 
this  instance,  although  previous  to  the  con- 
veyance, was  with  money  obtained  thiwurit 
the  proposed  grantee.  It  was  said  that  ue 
creditor  might  sell  once,  and  might  also 
subject  tiie  equity  of  redemption,  but  be 
could  not  sell  and  resell  ad  iHfinitum  by 
virtue  of  the  mortgage  lien;  that  the  parties 
to  the  mortgage  contract  understood  at  iU 
inception  that  the  {iroperty  was  liable  to  be 
sold  once  by  virtue  of  it,^  and  it  was  not  for 
the  court  to  make  anoUier  contract  for 
them.  But  the  court  was  ai^arently  of  the 
opinion  that  if  the  property  wm  held  bj  the 
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through  which  ^fendaBi  tlaiiua  was  iuued 
for  the  deficiency^  and  was  leried  upon  the 
land. 

Application  for  new  trial  was  made,  one 
groimd  therefor  being  newly  discovered  evi- 
denoe.  It  la  contended  that  this  new  evi- 
dence would  show  that  Loring  executed  the 
deed  to  plaintiff  without  conaideration, 
add  that  plaintiff  is  a  mere  "straw  man" 
holding  title  for  Loring.  It  is  also  con- 
tended  that  this  new  evidence  would  show 
that  there  was  in  fact  a  warrant  of  at- 
tachment regularly  issued  and  levied  upon 
the  properly  in  question  at  the  time  of, 
and  in  connection  with,  the  commencement 
of  the  action  of  Woodward  t.  Loring.  Tlie 
purported  judgment  in  Woodward  v.  Lor- 
ing was  a  default  Judgment,  based  upon 
personal  service  of  summons  and  complaint 
upon  Loring, — concededly  a  nonresident  of 
this  state, — which  service  was  made  in 
Iowa,  and  was  based  upon  an  order  for 
publication  of  aununona.  The  trial  court 
found  that  no  attachment  had  been  Issued 
in  said  action. 

Numerous  assignments  of  error  are  pre- 
•ented,  but,  as  we  view  the  record,  all  ques- 
tions material  to  this  appeal  may  be  dis< 


eussed  under  two  headings;  (1)  Proof  of 
plaintifTs  title;  (2)  materiality  of  the 
question  as  to  whether  or  not  there  was  in 
fact  an  attachment  issued  and  levied  upon 
the  property  in  question,  in  the  action  of 
Woodward  v.  Loring. 

Plaintiff,  to  prove  hla  title,  offered  in 
evidence  tlie  record  of  his  deed  as  the  same 
appeared  in  the  office  of  the  register  of 
deeds.  Such  record  was  objected  to  upon 
the  ground  that  there  waa  no  snfficient 
proof  that  George  B-  Loring  and  G.  E. 
Loring  were  one  and  the  same  persMi; 
also  upon  the  ground  that  the  acknowledg- 
ment to  said  deed  was  defective  in  form, 
and  for  that  reason  the  deed  improperly 
of  record,  and  such  record  incompetent  as 
proof  of  its  execution.  These  objections 
were  overruled,  and  such  ruling  is  assigned 
as  error.  Appellant  also  claims  that  the 
evidence  received  did  not  sustain  the 
court's  finding  that  plaintiff  got  title  to 
the  land  from  I^oring.  In  view  of  the  posi- 
tion talcen  by  appellant  upon  his  motion 
for  new  trial,  be  cannot  be  heard  to  say 
that  Loring  did  not  execute  the  deed  in 
question.  The  grantee  in  said  deed  having 
brought  this  action,  it  appeara  that  he  has 


debtor  liimself  after  redemption,  it  might  be 
again  subjected  to  sale  to  satisfy  a  defi- 
ciency, for  it  waa  said  that  if  the  debtor 
redeemed,  it  would  <^ten  work  to  the  ad- 
vantage of  the  former  lien  holder,  whose 
judgment  waa  in  part  uneatisfied;  that  it 
added  that  much  to  his  estate,  to  which  the 
creditor  might  look  for  the  balance  of  his 
judgment  aided  by  execution  upon  it. 

It  was  also  held  in  Makibben  v.  Arndt, 
supra,  that  a  statute  providing  that  a  sale 
of  the  property  Is  "null  and  void"  from 
the  time  of  the  redemption  did  not  restore 
the  lien  a  mortgage  which  had  been  ex- 
hausted by  the  sale,  bo  as  to  entitle  the 
mortgagee,  as  against  the  grantee,  to  a  re- 
sale for  a  deficiency.  The  court  said  that 
the  redemption  restored  the  title  to  the 
mortgagor,  and  to  this  end  the  law  declared 
the  sale  a  nullity  j  that  if  the  effect  were  to 
revive  the  lien,  there  would  he  little  tfort 
by  the  debtor  to  redeem,  hut  that,  if  the 
Bale  extinguished  the  lien,  the  debtor  was 
given  an  opportunity  to  secure  the  means 
to  redeem  by  putting  the  property  in 
pledge. 

In  Simpson  v.  Castle,  52  Cal.  044,  where, 
after  the  docketing  of  a  deficiency  judgment, 
the  mortgagor  conveyed  the  proj^erty,  which 
was  redeemed  by  the  grantee,  it  was  held 
that  the  judgment  creditor  could  not  sue 
out  execution  on  the  judgment  for  the  de- 
ficiency, and  resell  the  property.  The 
ground  for  the  decision  is  that,  under  the 
California  statute,  the  deficiency  judgment 
waa  not  a  lien  upon  the  property  durin;;  the 
period  aUowed  for  redemption,  and  there- 
fore that  the  grantee  took  the  same  free 
from  any  lien.  The  statute  provided  that 
47  LJl.A.(N.S.) 


if  the  judgment  debtor  redeemed,  the  effect 
of  the  sale  was  terminated,  and  he  was  re- 
stored to  his  estate  as  if  there  had  been  no 
sale;  also  that  if  the  purchaser  was  also  a 
creditor  having  a  prior  lien  to  that  of  the 
redemptioner,  "other  than  the  jiidpnent 
under  which  such  purchase  was  made,"  the 
amount  of  the  Hen  should  also  be  paid  in 
order  to  effect  a  redemption.  The  latter 
clause  was  construed  as  equivalent  to  a 
declaration  f^at  during  the  time  for  re- 
demption, tiie  anaatisfled  portion  of  the 
judgment  waa  not  a  lien  on  the  property 
sold,  because  a  contrary  construction  would 
impute  an  intention  to  the  l^islature  to 
create  an  arbitrary  distinction  between  the 
lien  of  the  judgment  and  other  prior  liens. 
It  was  said  also,  that  in  case  of  a  redemp- 
tion by  the  judgment  debtor,  the  effect  of 
the  sale  was  extinguished  and  the  debtor 
was  restored  to  his  estate,  **whiah,  then, 
for  the  first  time,  became  rabject  to  the  Ilea 
of  the  unsatisRed  portion  of  the  judgment." 

While  this  note  does  not  in  general  in- 
clude   cases    dealing    with    the  question 
whether,  after  sale  of  property  on  a  judg- 
ment for  the  first  instalment  of  a  mortgage 
debt  and  a  redemption,  the  property  can  be 
again  subjected  to  sale  for  the  other  in- 
stalm«its  as  th^  become  due,  attention  ia 
called  to  the  caaea  of  Escher  t.  Simmons, 
64  Iowa,  2W,  8  N.  W.  274,  and  Harms  v. 
Palmer,  78  Iowa,  446,  5  Am.  St.  Rep.  691, 
36  N.  W.  616,  which  were  of  this  kind,  but 
are  frequently  cited  in  connection  with  the 
subject  here  annotated;    the   latter  case 
making  a  distinction  between  a  rodemptaw 
by  the  judgment  debtor  and  by  his 
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accepted  the  deed,  and,  for  tiie  purpose! 
of  this  action,  it  becomea  Inunaterial  what 
Loring'B  purpoie  was  in  the  execuUon  of 
■aid  deed,  unleu  appellant  is  in  a  position 
where  he  could  claim  title  to  aaid  land  as 
against  Loring;  if  be  could  not  claim  title 
aa  against  Loring,  there  can  be,  as  against 
him,  no  fraudulent  or  fictitious  transfer 
of  said  property  hy  Loring.  Is  appellant 
in  a  position  where  he  could  claim  title 
against  Loringf  This  brings  us  to  the 
second  matter  for  our  conaideration. 

Appellant  makes  no  contention  that  the 
judgment  which  was  obtained  by  Aubstitut- 
ed  service  was  one  which,  without  the  is- 
suance and  levy  of  an  attachment  upon  the 
land  in  question,  would  have  become  a 
lien  upon  the  land,  and  would  have  sup- 
ported  a  sale  thereof  under  general  execu- 
tion; therefore,  if  the  evidence  received 
supports  the  finding  that  there  was  no  at- 
tachment issued,  appellant's  only  hope  lies 
in  a  new  trial,  wherein  be  may  prove  the 
issuance  and  levy  of  an  attachment.  The 
court  found  there  was  no  attachment. 
Would  it  have  availed  appellant  anything 
if  the  court  had  found  that  an  attachment 
bad  Deen  regularly  issued  and  levied  upon 
the  property  prior  to  the  talcing  of  the  de- 
fault judgmentf  If  not,  then,  if  the  trial 
court  erred  in  its  finding,  such  errw  was' 
without  prejudice  to  appellant,  as  was  also 
the  oottrt's  refusal  to  grant  a  new  trial. 

Would  a  finding  of  the  Issuance  and  levy 
of  an  attachment  have  availed  appellant 
anything!  Clearly  not,  unless,  where  there 
is  a  judgment  against  a  nonresident  based 
upon  substituted  service  and  seizure  of 
property  under  attachment, — in  other  words, 
a  judgment  tn  rem  (Griffith  v.  Milwaukee 
Harvester  Co.  92  Iowa,  634,  64  Am.  St. 
Rep.  573,  61  N.  W.  243;  National  Bank 
T.  Peters,  51  Kan.  62,  32  Fac.  637;  Oil 
Well  Supply  Co.  t.  Eoen.  64  Qhio  St.  422, 
60  N.  E.  603;  Soulard  t.  Vacuum  Oil 
Co.  109  Ala.  387,  19  So.  414),— the  Judg- 
ment creditor  has  Budi  a  lien  against  the 
property  attached  as  will  support  a  second 
sale  thereof  when  the  judgment  debtor  has 
redeemed  the  property  from  the  first  sale. 

Appellant  relies  upon  the  case  of  Seaman 
T.  GaUigan,  8  S.  D.  277,  66  N.  W.  458, 
wherein  it  was  held  that,  in  the  case  of  a 
judgment  tn  per8onam,-~-8Uch  a  one  as 
without  any  attachment  becomes,  when 
docketed,  a  lien  against  real  property  be- 
longing to  the  judgment  debtor, — if  such 
property  is  sold  under  execution  issued 
thereon,  and  the  judgment  debtor  redeems 
the  property  from  such  sale,  the  judgment 
creditor  way  take  oat  a  second  execntitm 
and  sell  such  property  to  satisfy  any  de- 
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fleiency  left  upon  the  first  sale.  Appellant 
contends  that  this  rule  should  apply  in 
a  case  where  the  judgment  is  based  npon 
substituted  service  and  attachment  oi  real 
property.  In  this  he  is  clearly  in  txror. 
It  is  well  to  bear  in  mind  the  foundation  np- 
on which  the  rule  announced  in  Seaman  v. 
Galligan,  supra,  is  based. 

A  most  exhaustive  discussion  of  this  rul'" 
will  be  found  in  Flanders  v.  Auraack.  92  Or. 
19,  67  Am.  St.  Rep.  604,  51  Pac.  447.  From 
a  study  of  the  Flanders  Case  and  of  the 
numerous  authorities  cited  therein,  it  win 
be  found  that  the  ground  upon  which  tbe 
courts  which  have  approved  the  rule  that 
there  can  be  a  second  execution  and  sale 
for  deficiency  remaining  after  first  sale  np- 
on execution  issued  upon  a  judgment  is 
personam  is  the  fact  that  such  a  judgment 
becomes  a  general  lien  against  the  real 
property,  and  such  lien  is  not  cut  oR  hy  m, 
sale  that  is  rendered  null  and  void  by  the 
judgment  debtor's  redemption  of  the  prop- 
erty. But  tbe  lien  of  a  judgment  and  tb^ 
lien  of  an  attachment  are  two  entirdj 
different  things.  Upon  the  levy  of  aa 
attachment  one  acquires  an  inchoate,  or, 
as  it  is  sometimes  termed,  a  oonditlonaL 
llen^— a  lien  which  will  become  fully  estab- 
lished only  npoB  tiie  raaditini  tit  a  judg- 
ment either  •»  rem  or  in  peraimmm.  Judges 
and  text  writers  often  speak  of  this  lim  as 
one  that  beoomss  merged  in  the  judgment 
lien.  This  use  of  the  word  "merged"  is 
certainly  inaccurate.  Ordinarily,  when  we 
speak  of  one  thing  merging  in  another,  it 
is  when,  upon  such  merger,  at  least  tme  trf 
the  things  loses  its  former  identity,  and  no 
such  a  merger  takes  place  when  the  inchoate 
attachment  lien  comes  into  full  force  and 
effect  upon  the  happening  of  that  eonditioa 
upon  which  its  continued  existence  de- 
pended,— ^the  entry  of  judgment  in  tbe 
action.  When  a  judgment  is  m  rem,  there 
is,  by  virtue  of  the  judgment  lUone,  no  Ua 
whatsoever.  This  is  evidenced  hy  the  fact 
that  there  would  have  been  no  valid  judg- 
ment were  it  not  for  the  attachment,  and 
by  the  further  fiict  that,  even  where  there 
has  been  an  attachment  issued  and  levied 
upon  certain  real  property,  the  judgment  i£ 
not  a  lien  against  any  other  real  propertr 
of  the  judgment  debtor.  Tbe  judj^nt  it- 
self, standing  alone,  is  not  even  a  lien  npoo 
the  property  attached;  this  is  evident  from 
the  fact  that,  if  an  execution  sale  was  made 
upon  a  judgment,  and  it  should  afterwards 
develop  that  the  attachment  was  void,  Uie 
sale  would  be  a  nullity.  Neither  does  an 
attachment  Hen  merge  in  the  lien  of  a 
judgment  in  personam  so  aa  to  loae  its  dis- 
tinctive features.   In  case  of  sale  upon  an 
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aeentioai  bawd  upon  %  judgment  tfi  per- 
ttmam  preceded  hj  an  attachment,  the  pur- 
chaser, by  virtue  of  the  attachment  lien, 
would  acquire  Bueb  title  as  the  debtor  had 
at  the  time  the  attachment  was  levied, 
regardless  of  all  liens  upon  or  transfers  of 
the  property  subsequent  in  date  to  the  levy 
of  the  attachment,  and  such  purchaser  would 
also  acquire  additional  interest  in  the  prop- 
erty levied  upon  which  the  judgment  debtor 
might  have  acquired  subsequent  to  the  levy 
of  the  attachment  and  prior  to  the  docket- 
ing of  judgment;  but  if,  after  sale  made,  the 
attachment  should  be  declared  invalid,  while 
the  purchaser,  by  virtue  of  the  judgment 
lien,  would  still  hold  any  and  all  interest 
which  the  judgment  debtor  held  in  the  prop- 
erty at  the  time  the  judgment  was  docketed, 
he  would  lose  all  of  the  benefit  that  would 
have  come  to  him  because  of  the  special  lien 
which  would  have  been  acquired  through  the 
attachment  if  it  had  been  valid.  It  is  thus 
clear  that,  while  the  inchoate  lien  may  be 
given  full  vitality  by  a  judgment,  yet  it  re- 
mains a  separate,  distinct,  and  specifle  lien, 
difTering  essentiallj  in  its  nature  from  the 
only  lien  that  can  be  acquired  through  a 
judgment  alone,  namely,  a  general  lien. 
This  special  Hen  is  in  all  things  analogous 
to  that  of  a  mortgage,  pledge,  mechanics' 
lien,  agisters'  lien,  etc.  In  the  case  of  mort- 
gage foreclosure  by  suit,  the  judgment  does 
not  create  the  mortgage  lien, — it  merely  ad- 
judicates its  existence  and  directs  sale  to 
enforce  it.  If,  upon  a  foreclosure,  there 
should  be  only  substituted  service  against 
the  mortgagor,  the  money  judgment  ren- 
dered would  he  one  purely  in  rem,  and 
would  be  no  lien  against  any  property  of 
fluch  mortgagor;  any  sale  of  such  property 
would  rest  directly  upon  the  mortgage, — ^the 
only  effect  of  the  judgment  being  in  its  ad- 
judication of  the  existence  of  the  mortgage 
lien,  and  the  amount  secured  thereby,  with 
a  direction  that  special  execution  issue  to 
pay  such  amount.  If,  in  such  foreclosure 
action,  there  was  personal  aenrice  upon  the 
mortgagor,  or  he  entered  peramal  appear- 
anee,  then  such  judgment  would  not  only 
adjudicate  the  validity  of  the  mortgage  lien 
and  the  amount  secured  thereby,  and  au- 
thorize the  enforcement  of  such  lien  by  sale, 
but,  being  also  a  judgment  in  personam,  the 
deficiency  judgment,  if  any,  would  become 
a  lien  upon  any  real  estate  of  the  mort- 
gagor, and  aa  such  sufficient  to  support  an 
•execution  sale  thereof.  It  la  well  estab- 
lished by  the  authorities  that  any  sale  upon 
special  execution  in  a  foreclosure  aett<ai, 
foreclosing  a  real  estate  mortgage,  me- 
chanics' lien,  or  any  other  special  lien,  ter- 
minates such  lien,  and  no  future  tain  can 
47  L.RjL.(N.S.) 


be  made  by  virtue  tiiereof.  It  follows  that, 
after  a  foreeloeure  sale,  there  can  be  no 
second  special  execution,  and*  if  the  fore- 
closure judgment  was  steely  in  rem,  neither 
could  there  be  any  general  execution  for 
deficiency, — no  speciiU  execution  because 
the  special  Uen  is  at  an  aid,  no  general  exe- 
cution because  there  is  no  general  Uen, — ^but 
if  the  judgment  had  been  one  in  pertonam 
as  well  as  in  rem,  then,  after  the  sale  upon 
the  special  execution,  there  could  be  a  gen- 
eral execution  for  any  deficiency,  which 
general  execution  could  be  levied  upon  any 
land  against  which  the  judgment  in  per- 
sonam was  a  lien;  and  If  there  should  be 
applied  the  rule  announced  in  the  Seaman 
Case,  there  could  be  a  levy  upon  and  sale 
of  the  land  theretofore  sold  under  the 
special  execution,  providing  said  land  be- 
longed to  the  judgment  debtor,  and  had  been 
by  him  redeemed  from  such  sale  under 
special  ejrecntion.  See  Flanders  vi  Aumack, 
supra;  Ogle  v.  Koeraer,  140  IlL  170,  20 
N.  E.  563. 

It  follows  that,  even  if  an  attachment  did 
issue  and  was  levied  upon  the  property  in 
question,  the  lien  fiierBirf,  which  was  es- 
tablished by  the  judgnunt  and  continued  by 
the  execution,  terminated  npcoi  the  execu- 
tion sale,  and  eonld  be  no  mora  restored 
than  could  any  other  special  Un  upon 
which  sale  had  been  made;  therefore  a  find- 
ing that  an  attachment  was  Issued  and 
levied  upon  the  property  would  have  availed 
appellant  nothing,  his  title  resting,  as  it 
does,  entirely  upon  the  second  execution  sale 
issued  upon  a  judgment  in  rem,  and  which 
execution  was,  for  reasons  above  stated, 
wholly  void. 

An  examination  of  the  record  shows  that 
one  of  the  attorneys  who,  upon  behalf  of 
appellant,  prepared  this  case  for  trial  in 
the  circuit  court,  was  one  of  the  purchasers 
on  the  second  sale;  that  he  was  one  nt  the 
attorneys  for  Woodwud  in  the  action 
against  Lorlng,  and  that,  aeoording  to  his 
own  affidavit,  he  knew,  prior  to  tbe  trial  of 
this  cause,  all  about  tiw  iasnance  aaid  eervlee 
of  the  vnrit  of  attachment  in  Woodward  v. 
Loriog,  as  well  aa  the  sources  fTMu  whence 
he  might  have  obtained  competent  evideooe 
in  relation  thereto.  Instead  of  this  being 
a  case  where  there  was  an  excusable  lack  of 
diligence  in  the  discovery  and  unearthing 
of  material  evidence,  it  Is  one  wherein  there 
appears  to  have  been  a  very  late  discovery, 
by  new  counsel  for  appellant,  of  the  fact 
that  proof  of  such  attachment  might  be  ma- 
terial,—something  which  comes  far  short  of 
warranting  the  granting  of  a  new  trial. 

The  judgment  and  order  ^pealed  from 
are  afilnned. 
67 
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JENNINGS,  NEFF.  ft  COMPANY 

V. 

CRYSTAL  ICE  COMPANY 
mnd 

ATLANTIC  ICE  ft  COAL  CORPORATION, 
Appt. 

I—  Tenn.       159  &  W.  1088.) 

Corporation  —  purchase  of  assets  of 
anocber  —  liability  for  deaths. 
1.  A  corporation  which  parehaBes  all  the 
assets  of  another  with  its  own  stock  and 
bonds,  which  it  permits  to  be  distoibuted 
among  the  stoeknolders  without  any  pro- 


vision for  payment  of  the  debts  of  the  lat- 
ter company  of  which  it  has  knowledgt, 
actual  or  eonstruetiTe,  is  liable  for  their 
satisfaction  out  of  the  property  received 
by  It. 

Equity  ~  JnrlsdlctUiii  —  suit  to  reaefa 
assigned  claim. 

2.  Equity  has  jurisdiction  of  a  suit  br 
a  creditor  of  a  corporation  to  reach  a  claim 
in  its  favor  which  is  alleged  to  have  been 
assigned  to  another  corporation,  and  to  be 
its  property,  subject  to  the  debts  of  thi> 
assignor,  although  it  would  have  been  sub- 
ject to  levT  or  attachment  at  law  bad  it 
remained  tne  property  of  the  assignor. 

(October  11,  UlS.) 


Ifote.  —  Effect  of  eonaoUdation,  merger, 
or  abaorptton  of  corporation  on  ita 
wnseeured  UabiUHeat  in  the  ttbsence 
of  statutory  or  oontraot  provision 
relative  thereto. 

The  earlier  cases  on  the  question  above 
stated  are  collected  in  a  note  to  Atlantic 
ft  B.  R.  Co.  V.  Jolinson,  11  L.R.A.(N.S.) 
lllfl,  to  which  reference  is  made  for  the 
stat^ent  of  the  general  rules  deducible 
from  the  decisions;  and  in  a  note  supple- 
mental thereto,  appended  to  Luedecke  v. 
Des  Moines  Cabinet  Co.  32  L.RJV.(N.S.) 
616. 

A  note  of  collateral  interest  is  appended 
to  Stone  V.  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
35  L.K.A.(N.S.)  770,  on  Liability  of  one 
railroad  corporation  possessing  stock  con- 
trol of  another  for  the  acts  and  contracts 
of  the  latter. 

In  order  that  a  promise  may  be  implied 
on  the  part  of  a  corporation  to  pay  the  debts 
of  another  corporation  to  the  property  and 
franchises  of  which  it  has  succeeded  by 
valid  purchase,  the  conduct  relied  upon  must 
show  such  an  intention.  Colorado  Springs 
Rapid  Transit  R.  Co.  t.  Albreacht,  —  Colo. 
App.  — ,  128  Pac  957. 


Liability  of  corporation  into  which  another 
ia  m«-ged. 

In  Atlanta,  B.  ft  A.  R.  Co.  v.  Atlantic 
Coast  Line  R.  Co.  138  Oa.  353,  76  S.  E. 
468,  it  was  held  that  where  one  corporation 
is  merged  into  another,  the  acquiring  cor- 

fioration  by  reason  of  the  merger  becomes 
iabte  for  payment  of  all  unpaid  debts  and 
unperformed  contracts  of  the  acquired  cor- 
poration. 


Liabilily  ot  aooeesBor  oorporatitai  for  claims 
against  predecessor. 

In  Good  V.  Fergnson  ft  W.  Land,  Lumber, 
A  Handle  Co.  —  Ark.  — ,  153  S.  W.  1107, 
it  is  said  that  while  the  assets  of  an  incor- 
porated company  are  a  trust  fund  for  the 
payment  of  its  debts,  and  may  be  followed 
into  the  hands  of  any  person  acquiring  thera 
with  notice  of  the  trust,  this  doctrine  is 
47  L.R.A.(N.S.) 


not  without  its  restrictions;  and  that  the 
law  seems  to  be  well  settled  that  a  new 
corporation  is  not  liable  for  the  debts  of 
an  old  corporation  merely  because  the  for- 
mer was  organized  to  succeed  the  latter. 

In  Sevmour  v.  Boise  R.  Co.  —  Idaho. 
— ,  132  Pac.  427,  it  appeared  that  both  the 
incorporators  and  the  board  of  direeton 
of  the  new  corporation  knew  of  the  plaia- 
tiff's  claim  at  the  time  of  the  oiganizaticni 
of  the  corporation,  and  also  at  the  tinK  oi 
the  transfer  of  the  properly  of  the  old  cor- 
poration to  the  new  corporation;  that  1^ 
organization  of  the  new  corporation,  and 
the  transfer  of  all  the  property  and  frsn- 
cbises  of  the  old  corporation  to  it,  werr 
in  fact  and  law  only  a  reorganization  of  the 
old  company,  the  new  corporation  having 
a  board  of  directors  who  composed  a  ma- 
jority of  the  board  of  directors  of  the  oU 
corporatitm,  and  more  Uian  98  per  cent  of 
the  subscribed  stock  of  the  new  corporatidD 
being  held  by  the  same  stockholdera  who 
held  the  stock  of  the  old  corporation;  and 
that  the  payment  made  for  the  alleged  sale 
and  transfer,  as  evidenced  by  the  resola- 
tions  passed  by  botb  companies  at  the  time 
of  the  transfer,  was  the  delivery  to  the 
stockholders  of  the  old  corporation  of  ahaies 
of  the  common  and  preferred  stock  of  the 
new  corporation  and  the  proceeds  of  a  cer- 
tain number  of  bonds  of  the  new  corpora- 
tion. It  was  held  that  the  new  corporation 
could  not  equitably  take  over  and  receive 
all  the  franchises  and  property  of  the  old 
corporation,  knowing  of  the  plaintiff's 
claim,  and  at  the  same  time  turn  over  to 
the  stockholders  of  the  old  corporation 
these  shares  of  stock  in  the  new  corpora- 
tion, and  encumber  the  property  with  a 
bonded  indebtedness,  and  then  avoid  lia- 
bility for  a  judgment  recovered  by  plaintiff 
against  the  old  corporation  in  an  action 
for  damages  on  account  of  personal  in- 
juries; and  therefore  that  the  judgment 
should  stand  as  a  judgment  collectable  not 
only  out  of  the  property  and  franchises  re- 
ceived from  the  old  corporation,  but  oat  of 
any  and  all  property  belonging  to  the  new 
corporation. 

In  Meridian  Light  ft  K.  Co.  v.  Catar.  — 
Miss.  — ,  60  So.  657,  it  appeared  that  the 
stockholders  in  an  iinproAtablc  street  rail- 
way company  agreed  with  certain  proniotm 
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APPEAL  by  defendant  Atlantic  Company 
from  a  decree  of  the  Cbaneeiy  Court 
for  Hamilton  County  hi  complainant'a  favor 
in  a  suit  to  enforce  the  collection  and  pay- 
ment of  a  judgment  in  its  favor  against  de- 
fendant Crystal  Company.  Affirmed. 
Hie  facta  are  stated  In  the  opini(m. 
Messrs.  Slser,  Chamblisa,  ft  Obam- 
blias,  for  appellant: 

There  being  no  evidence  to  indicate  that 
the  sales  and  conveyances  made  by  the 
Crystal  Company  to  the  Atlantic  Company 
were  fraudulent,  and  the  uncontrovurted 
evidenoe  being  that  the  latter  company  did 
not  assume  or  agree  to  pay  the  indebtedness  ' 

that  they  would  transfer  the  property  to  a 
corporation  to  be  organized,  in  consideration 
of  receiving  stock  in  and  bonds  of  the  new 
company:  which  was  accordingly  done.  It 
was  held  that  the  new  company  was  not  a 
purchaser  in  good  faitii  and  for  value;  but 
tliat  it  was  virtually  a  reincarnation  of  the 
old  company  and  therefore  liable  for  an 
injury  claim  by  a  passenffer  accruing  dur- 
ing the  existence  of  the  old  company. 


Inability  of  corporation  purchasing  assets 
and  business  of  another. 

In  Northern  P.  R.  Co.  v.  Boyd,  228  U. 
S.  482,  57  L.  ed.  931,  33  Sup.  Ct.  Rep.  554 

(tlie  decisions  of  the  courts  below  in  which 
are  referred  to  in  the  note  in  32  L.R.A. 

fN.S.)  616)  the  Supreme  Court  held  that 
the  reservation  by  the  old  Btockholders  in 
an  agTpement  for  the  reorganization  of  an 

insolvent  railway  company,  of  a  stock  in- 
terest in  the  new  company,  which  was  to 
and  did  purchase  the  railway  property  at 
a  foreclosure  sale  made  pursuant  to  the 
agreement  and  under  a  consent  decree,  al- 
though free  from  fraud,  leaves  the  property 
fitill  subject  to  the  claims  of  nonassenting 
unsecured  creditors  of  the  original  com- 
pany, who  were  not  parties  to  the  fore- 
closure, nor  made  such  by  notifying  credit- 
ors bypublication  to  prove  their  claims. 

In  Weseo  Supply  Co.  v.  El  Dorado  Ught 
Co.  —  Ark.  — .  155  S.  W.  618,  it  was  held 
that  a  corporation  which  took  over  all  the 
property  (except  a  small  amount  of  book 
accounts)  of  another  corporation  then  in 
financial  difficulties  and  unable  to  meet  its 
obligations,  the  same  person  being  the  presi- 
dent, business  manager,  and  owner  of  all 
the  stock  of  the  selling  corporation  at  the 
time  of  the  transfer,  and  president,  biisi- 
neu  manager,  director,  and  owner  of  fonr 
fifths  of  the  stock  of  the  purchasing  cor- 
poration, which  issued  its  stock  in  payment 
not  to  the  old  company  nOr  to  a  trustee 
for  the  benefit  of  Its  creditors,  but  directly 
to  the  stockholder  owning  all  the  stock, — ■ 
was  not,  under  the  circumstances,  an  inno- 
cent purchaser,  and  that  it  was  therefore 
boand  to  tiie  payment  of  creditors  of  the 
old  concern  to  the  extent  of  the  value  of  the 
assets  received  therefrom,  without  regard 
47  LJtJl.(K.8.) 


of  the  Crystal  Company  to  the  complain* 
ants,  the  chancellor  erred  in  rendering  judg- 
ment against  the  Atlantic  Company  iot  said 
indebtedness. 

Cook,  Corp.  6th  ed.  fi  073;  10  Cyc.  1266- 
1268;  Memphis  Water  Co.  v.  Magens,  Ifr 
Lea,  S7;  Bristol  Bank  &.  T.  Co.  v.  Jones- 
boro  Bkg.  &  T.  Co.  101  Tenn.  545,  48  S.  W. 
228;  Armour  v.  E.  Bement's  Sons,  62  C. 
A.  142,  123  Fed.  56;  Anderson  v.  War  Kagle- 
Consol.  Min.  Co.  8  Idaho,  789,  72  Pac.  671 : 
Sharpies  Co.  v.  Harding  Creamery  Co.  TS- 
Neb.  705.  11  L.R.A.(K.S.}  863.  Ill  N.  W.. 
788;  Abilene  Cotton  Oil  Co.  y,  Anderson,. 
'  41  Tez.  CiT.  App.  312,  01  8.  W.  607;  Hage  -' 

to  whether  there  was  any  agreement  to  as- 
sume its  obligations. 

In  Harbison-Walker  Refractories  Co.  v. 
McFarland,  166  Ky.  44,  160  S.  W.  798,  it 
appeared  that  a  Kentucky  corporation 
transferred  by  deed  its  entire  property  and 
assets  to  an  Ohio  corporation  which,  about 
four  years  later,  made  a  similar  transfer 
of  all  its  property?  and  assets  to  a  Penn-  . 
sylvania  corporation  which  was  evidently 
incorporated  for  the  especial  purpose  of 
taking  ova-  such  property  and  that  of  other 
corporations  doing  a  like  business;  the 
three  companies  being  tinder  a  common 
management.  These  transfers  were  accom- 
plished merely  by  the  purchasing  companies 
taking  over  the  assets  of  the  selling  com- 
panies, and  issuing  stock  of  the  buying 
company  whenever  it  was  practicable,  to  the 
stockholders  of  the  aelting  companv  in  lieu 
of  their  original  stock,  and  by  making  other 
arrangemmta  with  the  holders  of  stock 
who  would  not  agree  to  the  meiver.  Under 
these  circumstances  it  was  held  that  the 
decision  of  the  case  depended  upon  thtr 
broad  equitable  principle  that  where  one- 
corporation  takes  over  the  assets  of  another 
corporation  without  paying  to  it  any  con- 
sideration therefor,  the  absorbing  corpora- 
tion takes  the  assets  of  the  absorbed  cor- 
poration own  <mere;  and  therefore  that  the 
Pennsylvania  corporation  was  liable  for  a. 
judgment  recovered  bv  the  adminiatrator 
of  a  workman  killed  while  In  the  employ  of 
the  Kentucky  corporation. 

In  2Iahaffey  Co.  v.  Russell  &  Butler,  100- 
Miss.  122,  54  So.  807,  the  court,  in  dis- 
approving an  instruction  having  the  effect, 
to  impose  liability  upon  a  successor  cor- 
poration  for  a  claim  against  its  predecessor, 
should  it  be  found  that  the  former  took 
over  any  of  the  assets  whatever  of  the  lat- 
ter, said:  "This  is  not  the  law.  It  is- 
true  that  one  corporation  cannot*  to  the- 
prejudicc-  of  its  creditors,  give  away  its 
assets  to  another  corporation;  nor  can  one 
corporation  defeat  the  creditors  of  another 
by  the  purchase  of  its  assets,  even  for 
value,  unless  such  purchase  is  bona  fide. 
In  either  case,  the  purchasing  corporation 
is  liable  for  the  debts  of  the  selling  cor- 
poration, but  only  to  the  extent  of  the  valuer 
of  the  assets  actually  received  by  it." 

E.  a  0.. 
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man  r.  Southern  Eleetile  H.  Co.  802  Mo. 
840,  100  S.  W.  1081. 

'ih»  property  bou^  to  be  bnpoimded,  to 
wit,  the  amount  duo  from  the  raUroad  e<»n- 
pany  to  tiia  Ciyetal  Oompaiiy  xatAm  the 
Federal  oonrt  decree,  was  property  which 
eould  have  been  readied  and  aubjected  by 
execution  and  gamiehment;  and  therefore 
the  filing  of  the  bill  did  not  ereata  any  lien 
on  said  property. 

Bryan  Zareeor,  112  Tenn.  603,  81  B.  W. 
1258. 

Mr.  v.  B.  Miller,  for  appellee: 

it  ii  immaterial  whether  Uie  transfn  here 
uiTolved  waa  fr&ddulently  intended  or  not. 
n  waa  "inralid"  aa  against  creditora. 
'    Korthem  F.  S.  Co.  t.  Boyd,  228  U.  S.  482, 
ff7  L.  ed.  931,  S3  Sup.  Ct.  Rep.  554. 

Any  arrangement  of  the  parties  by  which 
the  subordinate  rights  and  intereete  of 
atoekholders  are  attempted  to  be  secured  at 
the  expense  of  the  prior  rights  of  dther 
«cured  or  unsecured  creditors  e<nnes  within 
■Judicial  dcnuneiatiim. 

Louisville  Trust  Co.  t.  Louisville,  N.  A. 
ft  C.  R.  Co.  174  U.  S.  683.  43  L.  ed.  1134. 
10  Sup.  Ct.  Rep.  827;  2  Cook,  Corp.  §  672; 
Grenell  v.  Detroit  Gas  Co.  112  Mich.  72,  70 
N.  W.  413 ;  Morrison  T.  American  Snnff  Co. 
79  Miss.  330,  89  Am.  St.  Rep.  698,  30  So. 
723;  Vickshurg  &  T.  City  Teleph.  Co.  v. 
Citizens'  Teleph.  Co.  79  Miss.  363,  89  Am. 
St.  Rep.  6S6,  30  So.  725 ;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Third  Nat.  Bank,  134  U.  S. 
-276,  38  L.  ed.  000,  10  Sup.  Ct.  Rep.  660; 
Chattanooga,  R.  &  C.  R.  Co.  v.  Evans,  14 
<!.  a  A.  116,  31  U.  8.  App.  432,  66  Fed. 
«10;  Moifatt  v.  Smith.  41  C.  C.  A.  671,  101 
Ved.  771;  Buekwalter  v.  Whipple,  116  Ga. 
484,  41  S.  E.  1010;  Slattery  v.  St.  Louis  & 
v.  O.  Transp.  Co.  91  Mo.  227,  60  Am.  Rep. 
246,  4  S.  W.  70;  Vance  v.  McNabb  Coal  ft 
Coke  Co.  92  Tenn.  47,  20  S.  W.  424;  State 
BK.  rel.  Fisher  t.  U.  S.  Grant  University, 
lie  Temi.  238,  00  S.  W.  204. 

Green,  J.,  delivered  the  opinion  of  the 

court: 

The  Crystal  Ice  Company,  prior  to  1910, 
operated  two  ice  plants  in  the  city  of  Chat- 
tanooga. Its  properties  were  valued  at 
about  $300,000.  It  is  not  clear  from  tiie 
record  just  how  many  bonds  it  had  out- 
standing; the  amount  was  certainly  not 
more  than  $90,000,  however.  Its  current 
Indebtedness  seems  to  have  been  about  $13,- 
000.  The  net  value  of  its  assets,  therefor?, 
was  in  the  neighborhood  of  $200,000.  It 
was  a  Georgia  corporation. 

By  two  conveyances  dated  February  ], 
1910,  and  November  11,  1910,  respectively, 
the  Crystal  Ice  Company  transf errad  all  Its 
property  of  every  description  to  the  Atlan- 
tic Ice  tc  Coal  Corporation,  which  latter 
-47  LJLA.(N.8.) 


concern  waa  chartered  under  the  laws  of 
Virginia.  By  the  first  c<mv^auee  above  re- 
ferred to,  the  plants  (grated  by  the  Crystal 
Company  were  transferred  to  the  Atlantie 
C<»npany,  and  the  former  company  ceased 
its  business  of  manufacturing  ice.  It  my- 
pears  to  have  retained,  however,  Its  ofBee 
for  the  purpose  erf  eollecting  accounts  and 
other  similar  matters,  and  by  the  second 
conveyance  above  referred  to.  on  November 
11,  1910,  all  its  ehoses  in  action,  biUa  re- 
ceivable, a  contingent  interest  in  some  liti- 
gated property,  and  all  renmining  assets 
were  transferred  to  the  Atlantic  Company. 
After  the  second  eonrqmnce,  while  the  Cry- 
stal Ice  Company  remained  a  corporate  eo- 
tity,  it  was  a  mere  ahell;  having  no  prop- 
erty of  any  description. 

Prior  to  February  1, 1910,  the  date  of  the 
first  emiveyance  above 'mentioned,  fie  com- 
plainants herein  had  brought  suit  against 
the  Crystal  Company  in  the  oonrta  of  Ham- 
ilton county,  and  this  suit  was  pending 
when  the  Cr;|ntal  lee  Company  waa  afaaoibeJ 
by  the  Atlantic  Company  in  the  manner 
jnst  stated.  A  judgment  waa  recovered 
against  the  Crystal  Company  hj  the  ema- 
plainants  on  April  21,  1911,  and  this  Jndg- 
ment  waa  afflrmed  liy  tiito  court  at  the 
September  term  following,  the  mnMHut 
thereof  being  $2,786.81  and  eoata.  Kxeen- 
ticm  was  issued  upcm  this  Judgment  and  was 
returned  nulla  bono,  the  Crystal  Company 
being  without  assets  at  this  time. 

Aside  from  some  $13,000  of  Its  d^ta 
which  were  assumed  by  the  Atlantie  Com- 
pany, the  only  consideration  received  the 
Crystal  Company  for  its  assets  was  stock 
and  hmda  of  the  Atlantie  Company.  These 
secuiitiea  of  the  absorbing  ccmipaay  were 
turned  over  to  the  Crystal  Company  at  the 
ratio  of  $1.76  for  every  |1  of  its  own  stodc 
The  transfer  seems  to  have  been  effected 
through  a  Georgia  trust  cmnpany,  and  the 
securities  of  the  Atlantie  Company  were  ^ 
trtbuted  to  the  stockholdera  of  the  Ciystal 
Company  from  Atlanta.  Practically  all  of 
the  stockholders  of  the  Crystal  Company 
resided  In  Georgia. 

The  eomplainanta  filed  tills  bill  in  the 
chancery  court  of  Hamilttm  county,  aeeking 
to  reach  eertaJn  real  estate  In  Chattanooga 
;  transferred  in  this  deal  ^>f  the  Crystal  Com- 
pany  to  the  Atlantie  Compai^,  and  also  to 
reach  a  certain  fund  in  the  bands  of  the 
Nashville,  Chattanooga,  ft  St.  Louis  Bail- 
way,  assigned  by  the  Crystal  Ice  Company 
to  the  Atlantic  Ice  ft  Coal  Company,  and  to 
subject  this  land  and  this  fund  to  the  sat- 
isfaction of  their  judgment  against  the 
Crystal  Ice  Company.  It  amounted  to  saw- 
tiling  over  $6,000.  and  was  withdrawn  try 
the  Atiantic  Company,  a  bond  bang  «A- 
stituted  therefor. 
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The  chancellor  lustained  complaiiuuits' 
suit  and  gave  them  a  deeree  on  tiie  abonre- 
mentioDed  bond  for  the  amount  of  their 
judgment  and  interest,  and  the  Atlantic 
Company  has  appealed  to  thia  court. 

From  the  foregoing,  it  is  Men  tiiat  we 
have  presented  to  us  a  cose  In  whidi  me 
corporation  has  acquired  practically  the  en- 
tire assets  of  another  in  exchange  for  the 
stock  and  bonds  of  the  purchasing  company. 
The  selling  company  retains  no  property 
and  goes  out  of  business.  This  is  not. 
strictly  speaking,  a  legal  merger,  because 
the  selling  company  retains  its  legal  entity, 
although  it  is  entirely  dismantled  of  its 
assets.  Such  a  transaction  is  sometimes 
referred  to  as  a  de  faeto  merger.  Whether 
the  merger  be  de  faoto  or  de  jure,  the  plight 
of  the  creditors  of  the  absorbed  corporation 
is  the  same.  No  property  is  left  out  of 
which  they  may  satisfy  their  claims  in 
either  case  in  the  hands  of  the  selling  cor- 
poration. 

We  think  the  chancellor's  decree  was  cor- 
rect 

It  is  insisted  for  appellant  that  where  a 
corporation  transfers  all  its  assets  to  anoth- 
er corporation  for  a  fair  and  adequate  con- 
■ideration,  and  both  corporations  maintain 
a  separate  existence,  fn  the  absence  of 
fraud,  the  purchasing  corporation  will  not 
be  liable  for  the  debts  of  the  other. 

The  doctrine  that  corporate  aaseto  are 
a  trust  fund,  at  least  to  the  extent  that 
creditors  are  entitled  in  equity  to  payment 
of  their  debts  before  any  distribution  of 
corporate  property  is  made  among  stock- 
holders, is  fully  established  in  Tennessee, 
and  creditors  have  a  right  to  follow  its  as- 
sets or  proper^  into  the  hands  of  anyone 
who  is  not  a  holder  in  good  faith  in  the 
ordinary  course  of  business.  Vance  t.  Me- 
Nabb  Coal  &  Coke  Co.  02  Tenn.  47. 20  B.  W. 
424;  Pom.  Eq.  Jur.  §  1040. 

There  is  abundant  authority  likewise  for 
the  proposition  that  where  one  corporation, 
for  its  own  stock  and  bonds,  purchases  all 
the  assets  of  another,  without  provision  for 
the  debts  of  the  latter,  the  transaction  Is 
out  of  the  ordinary  course  of  business,  and 
the  very  circumstances  of  the  case  imply 
full  knowledge  on  the  part  of  the  purchasing 
corporation  of  all  facts  necessary  to  charge 
the  property  in  its  hands  with  the  debts 
of  the  selling  corporation.  Thomp.  Corp.  g 
6547 ;  10  Gyc.  1267 ;  Altoona  t.  Richardson 
Gas  ft  Oil  Co.  81  Kan.  717,  26  L.R,A.(N.S.) 
651,  106  Pae.  1026;  Orenell  t.  Detroit  Qas 
Co.  112  Mich.  70,  70  N.  W.  413. 

We  may  further  observe  that  suit  was 
pending  on  this  particular  demand  at  the 
time  of  the  abBorption  of  the  properties  of 
the  Crystal  Company  by  the  Atlantic  Com- 
pany. Moreover,  in  the  contract  wberebv 
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certain  of  the  Crystal's  property  was  trans- 
ferred, a  number  of  its  debts  were  scheduled, 
and  it  was  agreed  that  the  Atlantic  Com- 
pany should  assume  payment  of  the  debts 
named,  "and  none  otiter."  The  implication 
is  unavoidable  ttiat  the  Atlantic  Company 
knew  of  the  existence  of  claims  against  the 
Crystal  other  than  those  it  assumed,  and 
undertook  to  relieve  itself  of  liability  for 
same  by  contract.  We  must  conclude  that 
it  had  both  actual  and  eonttmetiv*  notice 
of  such  unpaid  debts. 

It  follows  that  when  this  purchasing  cor- 
poration took  over  in  exchange  for  its  own 
stock  and  bonds  the  assets  of  the  other,  and 
permitted  these  securities  which  it  had  sub- 
stituted for  the  visible,  tangible  property  of 
the  selling  corporation  to  be  distributed 
ammg  the  shareholders  of  the  latter,  with- 
out provision  for  the  creditors  of  the  latter,, 
it  thereby  became  a  party,  with  full  notice, 
to  the  diversion  of  a  trust  fund.  As  such, 
the  purchasing  corporation  holds  the  prop- 
erty BO  acquired  impressed  with  the  same 
trust  with  which  said  property  was  origin- 
ally charged,  and  the  purchasing  corpora- 
tion is  liable  to  the  creditors  of  the  selling 
corporation  to  the  extent  of  the  value  of 
the  proper^  thus  obtained. 

Creditors  of  the  old  corporation  cannot  be- 
required  to  look  alone  to  the  stock  and 
bonds  which  were  substituted  for  the  real, 
tangible  assets  of  that  corporation.  1  he- 
value  of  seeurities  so  substituted  is  more  or 
less  problematical,  and  creditors  should  not 
be  forced  to  surrender  their  claim  against 
available,  visible  assets,  and  transfer  auch 
claim  to  new  securities.  Their  remedy  can- 
not thus  he  hindered  and  Impaired  for  the 
benefit  of  stockholders. 

Thia  would  be  true  even  if  the  securities 
the  Atlantic  Company  had  given  In  ex- 
change for  the  properties  of  the  Crystal 
Company  had  actually  been  lield  intact  by 
the  latter  company  until  all  creditors  were 
satisfied.  As  a  matter  of  fact,  however,  in 
this  cose  these  securities  were  distributed 
among  the  stockholders  of  the  Crystal  Com- 
puiy  from  Atlanta,  and  there  la  nothing  to- 
indicate  that  such  distribution  was  not  haci 
immediately  upon  the  conveyance  of  th« 
Crystal  Company  being  executed. 

Furthermore,  these  were  securities  of  » 
foreign  corporation,  and  were  distributed 
among  nonresidents  of  the  state,  and  we  orfr 
unwilling  to  approve  any  derlce  by  which 
tangible  properly  of  a  corporation  loeatecl 
here  and  subject  to  the  debts  of  that  cor- 
poration can  be  withdrawn  from  the  reach 
of  creditors  and  distributed  among  nonresi- 
dent stockholders.  Corporate  creditors  may 
not  be  thus  deprived  of  available  securil^ 
for  their  claim,  and  forced  to  resort  to  diffi- 
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onlt  and  inconTenieBt  litigation  in  foreign 
states. 

We  are  aware  that  there  b  some  confllet 
in  the  oasea  aa  to  the  righta  of  creditora  un- 
der clrenmatancea  anch  aa  theae,  bnt  we 
think  the  vieva  we  have  expressed  are  sna- 
tained  by  the  weight  of  authority.  We  liava 
no  hesitation  in  announcing  onr  belief  that 
aueh  TlewB  are  correct,  and  they  are  in  har- 
mony with  the  following  cases:  Altoona  t. 
Slehardaon  Gaa  &  Oil  Co.  81  Kan.  717.  £8 
L.K.A.(N.B.)  651,  106  Pac.  1025;  Orenell 
r,  Detroit  Gaa  Co.  112  Mich.  70,  70  W. 
413 ;  Hurd  t.  New  York  ft  0.  Steam  Laun- 
dry Co.  187  N.  Y.  8fl,  60  K.  E.  327;  MdTer 

Young  Hardware  Co.  144  N.  C.  478,  110 
Am.  St.  Rep.  970,  67  S.  E.  169;  Ft.  Payne 
Bank  T.  Alalmma  Sanitarium,  108  Ala.  868^ 
10  So.  618;  Chattanooga,  R.  ft  G.  R.  Co.  t. 
Evans,  14  C.  C.  A.  116,  31  U.  S.  App.  432, 
06  Fed.  809;  Hibernia  Ins.  Co.  t.  St.  Louis 
ft  N,  O.  Transp.  Co.  (C.  C.)  4  McCrary,  432, 
13  Fed.  616;  Vleksburg  ft  Y.  City  Teleph. 
Co.  r.  Citizens'  Teleph.  Co.  79  Miaa.  341,  80 
Am.  St.  Rep.  656,  80  So.  725. 

Our  own  cases,  while  not  exactly  in  point 
on  principle,  support  our  holding.  Vaneo 
]lfcNabb  Coal  ft  Coke  Co.  92  Tenn.  47,  20 
S.  W.  424;  Long  v.  Fisher  Typewriter  Co. 
1  Tenn.  Ch.  App.  668. 

The  ease  of  Bristol  Bank  ft  T.  Co.  t. 
Joneaboro  Bkg.  ft  T.  Co.  101  Tenn.  645,  48 
-8.  W.  228,  is  not  applicable,  for  that  treated 
-of  the  eonveyanee  of  the  assets  of  a  partner- 
ahip,  and  not  those  of  the  corporation. 

Referring  again  to  the  authorities  above 
cited,  it  ia  said  by  tlie  New  York  court  of 
a,ppealB  in  Hurd  t.  New  Yoric  ft  0.  Steam 
Uundry  Co.  167  N.  Y.  89,  00  N.  B.  827, 
"ttiat  when  a  creditor  of  a  corporation  so 
abaorbed  demanda  payment  of  hia  claim,  "he 
is  referred  to  the  empty  Shell  which  b  all 
that  la  left  of  the  Uve  corporation  whose 
tan^^ble  aaseta  constituted  a  trust  fund  for 
the  payment  of  his  debt  at  the  time  of  its 
creation.  When  he  seeks  to  follow  this 
fund,  he  is  told  that  the  capital  stock  of  tbe 
defendant  In  tbe  hands  of  those  who  may 
be  bona  fide  holdeia  la  his  only  resort.  This 
is  not  the  law." 

In  Grenell  t.  Detr^t  Gaa  Co.  112  Mich. 
70,  70  N.  W.  418,  it  is  said:  "A  corporation 
'Cannot  sell  all  its  property,  and  take  in 
payment  stock  in  a  new  corporation,  under 
an  arrangement  that  has  the  effect  of  dis- 
tributing the  assets  of  the  vendor  among  its 
■stocUiolderB,  to  the  axclusi<m  and  prejudice 
■of  its  creditors;  and  a  company  making 
-such  a  purchase,  in  consideration  of  an  issue 
■of  ita  own  stock  to  such  stockholders,  takes 
the  property  subject  to  tbe  rights  of  cred-' 
itors.  Such  an  arrangement  is  a  diversion 
«f  the  trust  fund.  ...  It  was  bound  to 
know  that  this  property  was  charged  with 
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such  debts,  and  ought  not  to  be  distributed 
among  the  stodEholdera  to  tike  eaelnaion  of 
creditors.  It  waa  a  party,  then,  to  a  diver- 
sion of  the  trust  fund,  ajid,  having  in  its 
possession  anch  fund,  holds  ii  anbjeet  to  tbe 
payment  of  ddits.  It  oairaot  be  ealled  a 
bona  flde  purehaaer  of  the  property  ss 
againat  existing  creditors." 

The  Kansaa  eourt  in  tbe  ease  of  Attooui. 
V.  Richardson  Gas  ft  OU  Co.  81  Ku.  717, 
26  L.RA.{NJS.)  651,  106  Pae.  1025,  says: 
"Where  a  oorporatlon  betfomes  praetieally 
eittinet,  foansferring  all  its  assets  to  anoth- 
er, and  receiving  in  retnni  atoi^  in  tbe 
other  corporation,  which  suceeeda  to  its 
business,  the  new  corporation  ia  liaUe,  to 
the  extent  of  the  value  of  tiie  property  ac- 
quired, lor  the  ^bta  of  the  old  one.  Such 
an  arrangement  la  essentially  a  merger,  and 
ahould  be  attended  with  the  eame  conse- 
quences as  a  consolidation." 

The  North  Carolina  court  in  Sfelver  v. 
Young  Hardware  Co.  144  N.  C.  478,  119  Am. 
St.  Rep.  970,  67  S.  E.  169,  observes:  "Such 
a  conveyance  of  tbe  assets  is  practicallv, 
and  to  all  intents  and  purposes,  a  toIub- 
tary  one,  as  no  consideration  is  actnatly 
paid  to  tiia  corporation  which  can  stand  a^ 
a  snbstitute  to  creditora  for  the  assets  to 
transferred,  sad  be  aa  available  and  valu- 
able to  them  aa  the  orij^nal  trust  fniid,  th" 
place  of  which  it  has  tsJcen.  A  tranaaetioB 
that  produces  this  result  will  not  defeat  ts^ 
trust  which  the  law  imposes  upon  the  fund, 
nor  impair  the  remedy  of  ereditora  if  any 
debts  remain  nnpald.* 

Responding  to  the  ocmtention  thai  cred- 
itora should  be  required  to  resort  alone  to 
the  stock  of  the  purchasing  company  re- 
ceived fat  tiie  assets  of  the  selling  oompaoy . 
in  mbernia  Ina.  Co.  St.  Lonia  ft  N.  0. 
Transp.  Co.  (0.  C.)  4  McCraiy,  432,  13 
Fed.  S16,  OA  court  says:  "Equity  will  n<>t 
c<anpd  the  creditor  of  a  corporation  to 
waive  hia  right  to  enforce  his  claim  again^i 
the  visible  and  tangible  property  of  tiw  cor- 
poration, and  to  run  the  chances  of  follow 
ing  end  recovering  the  value  al  ahares  i-f 
stock  after  they  ate  placed  nptm  the  mar- 
ket" 

^thottt  further  elaboration  or  qootatiM 
from  the  caaes,  we  are  satiafled  that  our 
conelnaion  heretofore  announced  ia  aonnJ. 
and  we  are  content  to  rest  it  upon  the  ac- 
thoritiea  mentioned.  Cases  bearing  on  all 
phases  of  this  question  are  collected  in  noti-s 
in  11  L.R.A.(N.S.)  1119,  snd  32  LJtJi. 
(N.S.)  616. 

In  tbe  recent  case  of  Northern  P.  R.  Co. 
V.  Boyd  (April  28.  1913),  228  U.  S.  482,  s: 
L.  ed.  931,  33  Sup.  Ct.  Rep.  S54,  the  Su- 
preme Court  goes  to  far  greater  lengtii  Oaa 
do  we  herein  to  protect  the  rights  of  a  cor- 
porate ereditor. 
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It  is  ioBisted  that  the  chancellor  vas  in 
error  in  subjecting  the  fund  in  the  hands 
of  the  NuhTille,  Chattanooga,  A  St.  LouIh 
Bailwajr  to  the  payment  of  this  jud^ent. 
The  contention  is  tiiat  this  fund  was  a  debt 
due  to  the  Crystal  Company,  and  that  this 
bill  is  merely  a  proceeding  to  subject  this 
debt  due  the  Crystal  Company  to  a  judg- 
ment against  that  company,  and  it  is  argued 
that  equity  has  no  jurisdiction  of  such  pro- 
ceedings, inasmucli  as  the  fund  in  the  hands 
of  the  railway  company  was  subject  to  levy 
or  attachment  at  law.  Bryan  t.  Zareeor, 
112  Tenn.  503,  81  S.  W.  1252,  il  cited  for 
this. 

Appellant  misapprehended  the  scope  of 
the  bill.  It  is  distinctly  stated  therein  in 
the  alternative  that  this  claim  against  the 
railway  is  due  to  the  Atlantic  Company,  and 
is  the  property  of  the  Atlantic  Company, 
and  in  one  aspect  the  bill  seeks  to  reach 
it  as  the  property  of  the  Atlantic  Company. 
Considered  in  this  light,  the  bill  was  prop- 
erly maintained.  This  demand,  subject  to 
the  result  of  the  litigntion  between  the  rail- 
way company  and  the  Crystal  Company, 
was  duty  assigned  to  the  Atlantic  Company, 
as  the  proof  shows,  and  the  complainants 
had  a  right  to  follow  all  property  of  the 
Crystal  Company  into  the  hands  of  the  At- 
lantic Company  to  the  extent  that  such 
property  was  exchanged  for  stock  and  bonds. 
Considering  this  fund  as  the  property  of  the 
Atlantic  Company,  it  could  have  been 
reached  in  no  other  way  than  by  bill  in 
equity. 

There  is  no  error  in  the  decree  of  the 
Chancdlor,  and  it  will  be  affirmed,  with 
coats. 


COLORADO  SUPREME  COURT. 
(In  Banc.) 

CARL  E.  H.  GRAEB,  Plff.  in  Err., 

V. 

STATE  BOARD  OF   MEDICAL  EXAM- 
INERS et  al. 

{—  Colo.  — ,  —  Pae.  — 

niyslciann  and  snri^eons  —  revocation 
of  license  —  oirerlng  to  care  Incurable 

disease. 

Since  there  is  no  such  thing  as  a  mani- 
festly incurable  disease,  the  legislature  can- 
not authorize  the  revocation  of  Uke  license 
of  .a  physician  for  obtaining  a  fee  "on  the 
representation  that  a  manifestly  incurable 
disease  can  be  cured." 

(Bailey.  Gabbert,  and  Hill,  JJ.,  dissent.) 

(October  6,  1913.) 

Note.  —  As  to  grounds  for  revoking  phvBi- 
cian's  license,  sec  note  to  Richardson  t. 
Simpson,  43  L.R.A.(N.S.)  911. 
47  L.R.A.(N.S.) 


ERROR  to  the  County  Court  of  the  City 
and  County  of  Denver  to  review  a  Judg- 
ment dismissing  a  writ  of  certiorari  to  re* 
view  an  order  of  respondents  canceling  pe- 
tititmer's  lieenae  to  practise  medicine  for 
aUeged  violation  of  a  statute.  Reversed. 
The  facta  are  stated  In  the  opinion. 
Mr.  Franklin  H.  Bryant,  for  plaintiff  in 
error: 

Plaintiff  should  not  want<Rily  and  arbi- 
trarily be  deprived  of  the  right  to  practise 
the  profession  of  medicine  simply  because 
of  a  difference  of  opinion  as  to  whether  a 
patient  of  his  was  or  was  not  suffering  from 
"a  manifestly  incurable  disease." 

Hewitt  V.  State  Medical  Examiners,  148 
Cal.  6B0,  3  L.R.A.(N.S.)  896,  118  Am.  St. 
Rep.  316,  84  Pac.  39,  7  Ann.  Cas.  760. 

Messrs.  Harry  E,  Kelly  and  Cbarles  H. 
Haines,  with  Mr.  Benjamin  Grifllth,  At- 
torney General,  for  defendants  in  error: 

If  a  man's  condition  Is  manifestly  incur- 
able, and  he  accepts  the  services  of  a  physi- 
cian and  pays  for  those  services  wholly  be- 
cause of  the  physician's  representations  that 
he  can  permanently  cure  him,  the  law  re- 
quires the  revocation  of  the  physician's  li- 
cense. 

Alton  V.  Medical  Examiners,  13  Ariz.  354, 
—  L.R.A.(N.S.}  — ,  114  Pac.  962;  Meffert 
V.  State  Bd.  of  Medical  Registration  (Mef- 
fert V.  Packer)  66  Kan.  710,  1  L.R.A. 
(N.S.)  811,  72  Pac.  247,  185  U.  S.  625,  40 
L.  ed.  350,  25  Sup.  Ct.  Rep.  790;  State 
Medical  Board  v.  McCrary,  95  Ark.  511,  30 
L.R.A.(N,S.)  783,  130  S.  W.  544,  Ann.  Ca«. 
31112  A,  631;  State  ex  rel.  Chapman  v.  State 
Medical  Examiners,  34  Minn.  387,  26  N.  W. 
123;  State  ex  rel.  Feller  v.  State  Mudical 
Examiners,  34  Minn.  391,  26  N.  W.  325; 
State  ex  rel.  Powell  v.  State  Medical  Exam- 
ining Board,  32  Minn.  324,  60  Am.  Rep. 
675,  20  N.  W.  238;  Re  Smith,  10  Wend. 
458;  Kennedy  v.  State. Bd.  of  Registration, 
145  Mich.  241.  108  N.  W.  730,  9  Ann.  Cas. 
125;  Dent  v.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Hawker 
V.  New  York,  170  U.  S.  389,  42  L.  ed.  1002, 
18  Sup.  Ct.  Rep.  673;  Reetz  v.  Michigan, 
188  U.  S.  605,  47  L.  ed.  663,  23  Sup.  Ct. 
Rep.  390. 

Srott,  J.,  delivered  the  opinion  of  the 
court: 

On  the  8th  day  of  December,  1906,  Elenor 
J.  Shields  filed  a  complaint  with  the  State 
Board  of  Medical  Examiners  charging  the 
plaintiff  in  error  as  follows:  That  Ernest 
Herman  Carl  Graeb,  heretofore  licensed  to 
practise  medicine  under  the  laws  of  this 
state,  and  now  holding  a  valid  license  so  to 
do.  did,  on  the  19th  day  of  September,  A.  D. 
1906.  and  on  the  23d"  day  of  September. 
1906,  and  at  various  times  between  said 
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ISth  day  of  September,  A.  d.  1906,  and  up 
to  or  about  the  11th  day  of  November,  x.  D. 

1906,  in  the  city  and  county  of  Denver,  state 
of  Colorado,  obtain  a  fee  on  the  representa* 
tion  that  manifestly  incurable  disease  could 
be  cured,  by  soliciting,  demanding,  and  re- 
ceiving a  fee  and  fees  upon  the  specific  rep- 
resentation that  he  could  permanently  cure 
one  John  L.  Shields  of  the  disease  known 
as  consumption,  said  Shields  having  died 
on  the  11th  day  of  November,  a.  d.  1000, 
said  repr^entation  having  been  made  to 
said  John  L.  Shields  and  to  deponent  and 
to  complainant  and  to  others  who  hold 
themselves  willing  to  appear  and  testify, 
said  disease  being  at  said  time  and  times 
manifestly  and  absolutely  incurable,  a  fact 
which  deponent  and  complainant  believes 
that  said  Graeb  well  knew  at  said  times. 

Upon  a  hearing  by  the  board,  and  on 
April  2,  1907,  the  license  of  Dr.  Graeb  was 
revoked.  A  writ  of  certiorari  was  issued 
ont  of  the  county  court,  and  upon  hearing 
thereon,  and  on  the  18th  day  of  December, 

1907,  the  writ  was  dismissed.  The  case  is 
before  us  for  a  review  of  the  proceedings. 
The  question  as  to  whether  or  not  certiorari 
is  a  proper  remedy  in  this  case  is  not  raised, 
and  therefore  not  decided.  The  only  ques- 
tion presented  is  the  validity  of  that  por- 
tion of  §  6068,  Rev.  Stat.  1908,  authorizing 
the  state  medical  board  to  revoke  the  licensp 
of  a  physician  upon  the  ground  of  "obtain- 
ing a  fee  on  the  representation  that  a 
manifestly  incurable  disease  can  be  perma- 
nently cured."  It  is  contendeu  that  this 
provision  is  void  for  the  reason  that  it  is  in 
conflict  with  certain  provisions  of  the  state 
and  Federal  Constitutions,  and  is  too  indefi- 
nite and  uncertaiu  to  constitute  such  an 
offense  as  by  reason  whereof  a  physician 
may  be  deprived  of  his  license  to  practise 
his  profession.  The  scope  of  the  county 
courts'  powers  and  duties  in  the  matter  of 
review  on  certiorari,  together  with  a  review 
of  the  law  as  to  the  powers  of  State  Boards 
of  Medical  Examiners  generally,  will  be 
found  in  the  case  of  Chenowetb  v.  State 
Medical  Examiners,  —  Colo.  — ,  135  Pac. 
771.  It  is  therefore  not  necessary  to  enter 
into  these  features  in  this  opinion,  but  to 
adopt  what  was  said  in  that  case  in  so  far 
as  it  may  be  applicable  to  the  case  at  bar. 

That  part  of  §  6068,  Rev.  Stat.  1908, 
under  which  the  plaintiflT  in  error  was 
charged,  and  under  which  he  was  deprived 
of  bis  license  to  practise  medicine,  is:  "The 
obtaining  of  a  fee  on  the  representation  that 
a  manifestly  incurable  disease  can  be  per- 
manently cured."  We  cannot  enter  into  the 
question  of  the  regularity  of  the  trial  before 
the  board,  or  the  sufficiency  of  the  proof  in 
the  case.  The  whole  question  hinges  ^n 
what  is,  or  whether  there  is  a  distinctly, 
47  L.R^.(N.8.) 


"manifestly  incurable  disease."  la  other 
words,  is  this  term  suCBciently  definite  and 
specific  as  to  constitute  such  an  offense 
against  the  public  murals  and  public  wel- 
fare, as  niay  be  sustained  by  the  courts  as 
being  sufficient  to  justify  the  action  of  the 
medical  board  in  this  caseT  It  will  be  ob- 
served that  no  disease  is  named  in  the  stat- 
ute as  being  manifestly  incurable. 

We  are  relieved  from  much  of  the  diffi- 
culty  that  would  be  ordinarily  incident  to 
this  case,  by  tite  statements  and  admissions 
of  counsel  for  the  board.  It  is  substantial- 
ly admitted  that  the  statute  would  not  ^ 
valid  if  construed  to  have  reference  to  a  dis- 
ease manifestly  incurable  per  ae,  but  it  ii 
contended  that  we  should  construe  the  stat- 
ute to  have  reference  to  any  disease  whatso- 
ever with  which  the  patient  may  be  afflicted 
and  of  which  disease  he  ia  in  a  manifertlf 
incurable  condition. 

The  position  of  the  board  la  very  clearly 
stated  in  this  respect  in  their  brief  in  Ham- 
ilton V.  Board,  135  Pac.  — ,  to  which  brid 
we  are  referred  and  asked  to  consider 
in  connection  with  this  case.  This  is  as 
follows:  "If  the  question  were  in  contro- 
versy in  this  case  as  to  whether  the  words 
'manifestly  incurable  diseases'  is  so  indefi- 
nite  as  to  be  unenforceable  we  would  wel- 
come the  issue,  but  we  hesitate  to  burden 
this  court  with  a  vast  number  of  authori- 
ties on  a  point  not  in  issue.  Suffice  it  to 
say  that  the  words  last  quoted  do  not  re- 
fer to  any  diseases  per  ae,  but  to  a  condi- 
tion of  the  patient  suO'ering  front  almost 
any  disease.  It  is  true  that  consumption 
is  not  'a  manifestly  incurable  disease*  in  it- 
self, but  an  invalid  sufi'ering  from  con- 
sumption may  have  reached  a  sta^e  in 
which  the  disease  is  'manifestly  incurable.' 
Under  our  statute,  a  physician  might  law- 
fully take  money  for  representing  that  he 
could  cure  one  case  of  consiunption  and  at 
the  same  time  be  committing  an  offenie 
from  taking  money  under  a  similar  repre- 
sentation as  to  another  ease  of  tbe  same 

;  disease  which  had  manifestly  gone  beyond 
the  curable  stage."  This  argument  is  also 
advanced  in  this  case,  but  not  bo  clearly 

.stated  as  in  the  above  quotation.  This 
position  is  not  tenable.  If  the  statute  had 
intended  a  manifestly  incurable  person,  or 
a  manifestly  incurable  diseased  condition, 
it  would  doubtless  have  so  recited.  But 
the  language  Is  a  "manifestly  incurable 
disease."  Clearly  tbe  descriptive  words 
"manifestly"  and  "incurable"  apply  to  the 
disease,  and  not  to  the  person  or  the  c<»- 
dition  of  the  person  afflicted  with  the  dis- 
ease.   This  is  likewise  the  charge  in  the 

I  complaint,  for  it  alleges  "that  a  manifcatly 

I  incurable  disease  could  be  cured,  .  .  , 
the  disease  known  as  eonanmptioa.'*  Oram- 
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for  the  board  havo  cit^  no  authority 
jnitlfTing  such  eonatmction  of  the  lan- 
guage lued  in  the  statute  as  that  for  which 
they  e<mtend,  and  we  do  not  aee  how  lan- 
guage ao  clear  and  explicit  can  be  so  tor* 
tured.  If  there  is  no  disease  known  and 
understood  to  be  manifestly  incurable,  then 
the  statute  states  no  ofFense  in  that  particu- 
lar, and  the  board  was  without  jurisdiction 
in  the  premises. 

Dr.  Oraeb  in  the  complaint  is  diarg^ 
with  receiving  the  fee  on  the  representa- 
ti<w  that  he  oould  cure  the  manifestly  in- 
curable disease  etmsumption,  with  which 
disease  the  patient  at  the  time  was  diet- 
ed. Counsel  for  the  board  say:  '^t  is  true 
thai  consumption  is  not  a  manifest^  in- 
curable disease  in  Itself."  Inded,  it  Is  not 
contended  that  any  disease  is  manifeatly 
Incurablet  -but,  on  the  contrary,  counsel 
for  the  board  say;  "The  statutory  provi- 
sion does  not  proceed  upon  the  assumption 
that  any  disease  by  name,  as  such,  is  incur- 
able, for  a  specific  disease  that  is  incurable 
to-day  may  be  curable  to-morrow  through 
the  advancement  of  medical  science;  but  it 
proceeds  upon  the  undeniable  fact,  every- 
where accepted,  that  diseased  conditions 
do  beeome  'manifestly  incurable.' 

If,  then,  the  State  Board  of  Medical  Ex- 
aminers, composed  of  those  presumed  to  be 
skilled  in  the  science  of  medicine,  speaking 
through  their  counsel,  say  that  ndther 
consumption,  the  disease  referred  to  in  the 
ocmiplaint,  nor  any  other  disease,  is  mani- 
fest^ incurable,  which  is  the  only  author- 
ity, kgal  or  medical,  presented  in  this 
case  on  that  subject,  we  must  hold  as  a 
matter  of  law  that  the  statute,  in  so  far 
as  it  is  herein  considered,  is  void  because 
of  insufficioacy  and  uncertainty. 

The  only  case  cited  by  counsel  for  the 
hoard  as  tending  to  sustain  the  contention 
that  the  statute  is  not  void  for  indefinite* 
nesa  and  uneuialnt^,  and  considering  any* 
thing  like  a  similar  sUtnte,  is  State  Medi- 
cal Board  v.  McCravy,  9S  Ark.  611,  30 
LJt.A.(N.S.)  788,  ISO  8.  W.  644,  Ann. 
Cas.  1A12  A,  081.  The  statute  considered 
in  that  ease  contained  the  words  "ehronle 
and  incurable."  It  will  be  observed  that 
the  eonrt  discussed  these  words  as  used  to- 
gether, and  refers  to  the  word  "chronic" 
only  as  having  a  dear  and  definite  mean- 
ing. It  is  there  said:  "The  word  'chronic* 
is  the  antithesis  of  acute,  and  a  'chronic 
and  inonrable'  disease  la  gmerally  under- 
stood to  be  one  of  long  atanding,  deep- 
rooted,  obatinate,  persistent^  and  unyield* 
ing  to  treatment.  On  this  account  those 
afflicted  with  such  diseases  become  diaeonr- 
aged  and  to  an  otent  desperate,  and  more 
easily  become  the  prey  of  conscienceless 
and  unscmpnlous  practttionera  in  the  med- 
47  LJl^(»r.S.) 


ieal  profeasitm."  We  know  of  no  statute 
containing  like  provisions  to  the  one  under 
consideration,  and  none  such  has  been 
eaUed  to  otir  attention. 

It  may  be  admitted  that  if  Dr.  Graeb 
was  of  tiie  opinion  that  Shields's  eonditi<m 
was  incurable,  and  so  believed,  and  that, 
having  such  opinion  and  belief,  he  obtained 
from  Shields  a  fee  upon  the  representa- 
tion and  promise  tiiat  be  (Graeb)  could 
cure  him  permanently,  such  act  np<m  the 
part  of  Graeb  would  constitute  such  moral 
turpitude  as  may  well  fnmiah  sufficient 
ground  to  deprive  him  of  his  licena^  if 
there  was  a  statute  so  providing.  But  we 
han  studied  the  statute  in  rtSa,  for  any 
ground  upon  whicb  any  such  eharga  may  be 
reasonah^  included,  and  upon  which  the 
board  may  revoke  a  medical  license!.  Our 
statute  has  omitted  all  sueh  provisions  as 
"dishonorable  ewduct"  or  such  other  aimi- 
lar  eanses  as  an  eommoii  in  like  statutes, 
and  which  have  been  sustained  by  the 
courts.  It  is  to  be  regrrtted  that  our  law- 
makers have  eleeted  to  depart  from  the 
well-beaten  paths  in  this  r^rd,  and  to 
enter  into  a  new  and  untried  field  by  the 
use  of  terms,  without  precedent  and  with* 
out  apparent  consideration  or  reason. 

The  statute  Is  the  sole  source  of  tiie  au- 
thority of  the  board,  and  it  aaaigna  certain 
epecifled  acts  and  conduct  aa  may  justify 
the  revocation  of  a  license.  These  are: 
(a)  The  employment  of  fraud  or  deception 
In  apfdying  for  a  license  or  in  passing  the 
examination  required;  (b)  the  practice  aS 
medicine  under  a  false  er  assumed  name; 
(o)  the  personation  of  another  praetltton- 
«  of  a  like  or  different  naae;  (d)  the 
conviction  of  a  erbne  involving  moral  tur- 
pitude; (e)  habitual  intanperanea  in  th» 
use  ai  ardent  spirits,  narcotics,  or  stimu- 
lants to  such  aa  extoit  as  to  incapacitate 
for  performance  of  professional  duties; 
(f)  procuring,  aiding  or  abetting  in  pro- 
curing a  criminal  abortion;  (g)  obtaining 
a  fee  on  the  represoitation  that  a  mani- 
festly incurable  disease  can  be  permanent- 
ly cured;  (h)  causing  the  publicity  and 
circulation  of  an  adverUs«nwnt  of  any 
medicine  or  means  whenhj  monthly  peri-^ 
ods  of  women  can  be  rq;u1ated  or  the 
menses.  If  suppressed,  can  be  reestab- 
lished; and  (1}  causing  the  publication 
and  circulation  of  an  adverUsement  rela- 
tive to  any  disease  of  tiie  sexual  organs. 
It  will  be  noted  that  even  the  commission 
of  a  crime  is  not  sufficient  basis  for  revo- 
cation, but  tiiere  must  first  be  convic- 
tion. 

Thus,  moral  turpitude  Is  excluded  ex* 
eept  In  case  of  conviction  In  a  eourt  of 
justice,  and  is  in  this  way  allmfaiated  a» 
a  baaia  for  revocation  nndar  statute. 
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Quite  eleuly  the  etauM  designated  in  the 
itatuta  are  ezeliuiTe,  and  the  nuucim,  Em- 
preaaio  vmiu*  «t  esoliwio  clteriut,  appliea. 
But,  if  we  were  to  ooDoede  the  contention 
that  the  itatnte  relates  to  the  condition 
of  the  patient,  and  not  to  the  diBease  with 
which  he  may  be  afflicted,  whoi  would  the 
question  of  curability  cease  to  he  one  of 
opinion  and  become  a  manifest  factt  We 
may  concede  that  physicians  of  shin  and 
experience  can  form  a  well-grounded  opin- 
ion as  to  the  question  of  curability,  but 
of  necessity  this  can  be  of  no  greater  force 
than  that  ot  opinion  and  conclusion.  Man- 
ifestation is  ipeoiflc  demonstrati<m  to  the 
eye,  clear  alike  to  all,  skilled  or  unskilled. 
Then,  at  what  point  short  of  death  may 
we  reasonably  say  that  the  ultimate  re- 
sult of  such  a  disease  ceases  to  be  a  ques- 
tion of  opinion  and  becixncs  a  manifest 
factT  We  are  not  willing  to  sanction  a 
rule  for  punishment  because  of  difference 
or  mistake  in  opinion,  nor  to  agree  that 
those  of  a  skilled  class  may  be  penalized 
for  an  opinion  differing  from  that  of  their 
fellows.  If  so,  where  are  we  to  draw  the 
line  of  sueh  difference  and  who  may  be 
safely  trusted  to, render  judgment  as.  be- 
tween themt  We  cannot  concede  the  in- 
fallibility of  man  nor  deny  the  providence 
of  God.  If,  then,  we  should  adopt  the 
reasoning  (rf  counsel  for  the  board,  the 
provision  ot  tiie  statute  still  remans  too 
indefinite  and  uncertain  to  form  the  basis 
of  a  judgment  for  the  reroeation  of  a 
physician's  license. 

The  judgment  is  rerersed,  with  instruc- 
tions to  the  court  to  enter  an  order  ean- 
eeling  the  action  of  the  State  Board  of 
Medical  Examiners  in  revoking  the  license 
of  the  plaintiff  in  error  to  practise  medi- 
cine. 

Mneser,  Ch.  J.,  and  Garrlgues  and 
Vhlte,  JJ.,  concur. 

Gabbert,  J.,  dissenting: 

The  police  power  of  government  Is  In- 
herent in  every  sovereign^.  It  is  thai 
power  vested  in  the  legislature  which  may 
be  exercised  by  the  enactment  of  laws, 
the  purpose  of  which  is  to  protect  and 
promote  the  public  welfare.  That  sueh 
is  the  purpose  of  the  clause  of  the  statute 
under  consideration,  and  that  its  enforce- 
ment will  protect  the  public,  there  can 
be  no  question.  The  majority  opinion, 
however,  decides  that  it  does  not,  for  the 
reason  it  cannot  be  said  there  is  any 
disease  known  and  understood  to  be  mani- 
festly incurable.  This  is  too  narrow  s 
construction.  When  is  a  disease  mani- 
festly incurahlel  Clearly  when  it  is  evi- 
dent It  has  reached  the  stage  that  it  can- 
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not  be  made  to  yield  to  medical  treatment. 
That  is  wliai  laymm,  as  well  as  the  medi- 
cal profession,  understand  from  Urn  ex- 
pression "a  manifestly  incurable  diseaseL** 
The  intent  of  the  law  Is  to  be  eon^ered 
in  its  interpretation,  and,  in  ascertaining 
such  intent,  the  enl  against  whidi  it  is 
directed  must  be  considered.  It  is  com- 
mon Icnowledgo  that  one  suffering  from 
disease  can  easily  and  readily  be  impoae>l 
npoa  1^  those  who,  by  reason  of  the  ftet 
that  th^  have  obtained  a  licoise  to  prac- 
tise medicine,  ore  presumed  to  possess  that 
degree  of  skill  in  tlw  treatment  of  dis- 
ease which  wijl  enable  them  to  aceomplisli 
that  which  they  represent  tiiey  can.  'Ihe 
object  of  the  statute  is  to  prevent  what 
would  be  nothing  less  than  extortion  "by 
members  of  the  medical  pnrfession,  obtain- 
ing money  from  persons  or  the  relatives 
and  friends  of  those  suffering  frtm  disease 
by  promising  a  cure  when  it  is  ftppartnt 
that  tlie  patient  is  lieyond  the  reach  of 
medical  science.  Such  being  the  abject 
of  the  statute,  the  words  employed  to 
express  it  should  not  be  given  amdh  ■  nai^ 
row  construction  as  will  result  in  destioj- 
ing  its  beneficent  purpfwe,  when  from  sneb 
language,  and  the  general  understanding 
of  what  it  means,  it  is  apparent  fhat  the 
legislature  intended  to  prevent  the  helpless 
ill  being  imposed  upon  by  the  promises 
of  a  cure  when  it  was  evident  thrir  con- 
dition was  such  that  it  could  not  be  ac- 
complished. 

The  judgment  of  the  county  court  should 
be  affirmed. 

Hill  and  Bntley,  JJ.,  coneor  in  this 

opinion. 


ILLIKOIB  SUPREftlK  COURT. 
CHICAGO  TTCLE  &  TRUST  OOHPAKY 

V. 

OOKNEIJUS  J.  DOYLE,  Secretary  of  States 
Appt. 

{259  HL  480,  102  N.  X.  790.) 

Corporation  ~  oonsolldatton  —  tnx  as 

for  new  Incorporation. 
An  apparent  merger  of  two  corporations 
by  retention  of  the  name  of  one  and  abaa- 

Note.  —  Uabditjf  far  incorporation  tax 
upon  maetenaton,  reotyan^Mttton,  «on- 
solidattont  or  mmrger  of  eaBteffft^  tor- 

porattons. 

Since  the  terras  of  the  statutes  imponi^t 
an  organization  tax  or  charter  fees  upon 
corporations  are  usually  such  as  to  sppty 
to  all  new  corporations,  whether  or  not 
the;  may  ariae  from  Uie  extension,  ic- 
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donment  of  that  at  the  other,  and  increase 
of  the  capital  stoclc  of  the  former  to  take 
up  the  stock  of  the  other,  under  a  statute 
providing  only  for  consolidation  of  corpora- 
tiona,  does  not  prevent  the  operation  of  the 
rule  that  consolidation  worica  a  termination 
of  the  constituent  parts  and  creates  a  new 
corporation  in  place  of  them,  and  therefore 
the  new  concern  is  liable  for  the  tax  im- 
posed for  the  organization  of  ewporations. 

(July  18,  1918.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Sangamon  County 
overruling  a  demurrer  to  a  bill  filed  to  en- 
join him  from  paying  into  the  state  treas- 
ury the  amount  of  a  tax  imposed  for  the 
organization  of  corporations.  Reversed. 
Tbe  facts  are  stated  in  the  opinion. 


Messrs.  P.  J.  Lncey,  Attorney  General, 
and  T.  B.  Dempcy,  Assistant  Attorney 
Oenml,  for  appellant: 

The  consolidation  of  one  corporation  with 
another,  or  others,  creates  a  new  corpora- 
tion, end  works  a  dissolution  of  the  con- 
stituent corporations. 

10  Cyc.  302;  9  Am.  ft  Eng  Enc.  Law,  810; 
W.  Scheidel  Coil  Co.  t.  Bose^  842  IlL  484, 
00  N.  E.  221. 

There  was  a  consolidation  of  the  capital 
stock,  franchises,  and  properties  of  the  Chi- 
cago Title  ft  Trust  Company  with  the  cap- 
ital stf>ck,  franchises,  and  properties  of  the 
Real  Estate  Title  ft  Trust  Comiwny. 

W.  Sclieidel  Coil  Co.  t.  Bose,  supra. 

Messrs.  Lackner,  Bute,  tob  Ammon,  Sb 
McGregor,  for  appellee: 

The  creation  of  a  new  corporatitm  is  not 


organization,  or  consolidation  of  existing 
corporations,  the  pivotal 'question  in  each 
ca«e  is  whether  the  transaction  is  such  as 
to  give  rise  to  a  new  corporation.  And 
whether  the  transaction  in  any  particular 
case  will  have  such  effect  depends  in  the 
first  place  upon  the  statute  under  which 
action  is  taken  and  the  intention  therein 
manifested;  and  in  the  second  place,  where 
the  statute  is  such  as  to  permit  either  the 
creation  of  a  new  corporation  or  the  con- 
tinuance of  the  old  corporation  with  an 
amended  charter,  upon  tne  intent  and  pur- 
pose expressed  by  the  parties  iu  tbe  light  of 
the  statute  under  which  the  transaction 
takes  place.  In  People  v.  New  York,  C. 
ft  St  L  R.  Co.  129  N.  Y.  474,  16  L.B.A.  82, 
29  N.  E.  959,  It  was  said  1^  Andrews,  J., 
delivering  the  opinion  of  the  court:  "It 
is  perfectly  eompietent  for  the  legislature  in 
consolidation  acts  to  declare  what  shall  be 
the  status  of  the  domestic  corporations 
which  shall  avail  themselves  of  their  pro- 
visions, and  also  of  the  consolidated  com* 
pany.  Whether  the  new  consolidation  shall 
create  a  mere  business  union  between  the 
constituent  companies,  leaving  them  in 
existence  as  corporations,  or  whether  it 
shall  operate  as  a  surrender  of  the  corpo- 
rate franchiBcs  and  an  extinguishment  of 
their  corporate  existence,  and  as  creating  a 
new  corporation,  combining,  to  the  extent 
permitted  by  the  act,  tlie  powers  of  tbe  cor- 
porations out  of  which  it  was  formed,  and 
vesting  in  it  the  property  of  the  constituent 
companies,  depends  upon  tiie  legislative  in- 
tention. Where,  under  the  act,  the  result 
of  the  consolidation  is  a  new  corporation 
in  place  of  two  or  more  domestic  corpora- 
tions, the  resulting  entity  may  properly  l>e 
said  to  be  a  corporation  'incorporated 
or  under  a  general  or  s|>ecial  law  of  this 
state,'  and  therefore  subject  to  the  organ- 
ization tax  prescribed  by  chapter  148  of  the 
Laws  of  1886." 

Although  the  question  whether  a  new 
corporation  has  Men  created  by  an  exten* 
flion,  reorganization,  consolidation,  or  mer- 
ger of  existing  corporations  is  not  pecul- 
iar to  the  class  of  cases  collected  in  this 
47  L.Rjl.(N.S.) 


note,  but  arises  also  in  eases  involving 
tbe  rights  of  stockholders,  creditors,  or  the 

corporation  itself,  the  circumstance  that  it 
has  been  dealt  with  in  many  of  its  specific 
aspects  in  other  annotation  in  this  series, 
and  the  possibility  that  a  corporation  may 
be  considered  by  the  courts  as  a  new  corpo- 
ration for  some  purposes  snd  as  a  continu- 
ance of  an  existing  eorporatimi  for  other 

fiurposes,  have  been  deemed  to  warrant  the 
imitation  of  the  scope  of  the  present  note 
to  cases  dealing  with  the  question  of  lia- 
bility for  incorporation  taxes. 

As  to  the  right  of  corporations  to  con* 
solidate,  and  the  effect  of  consolidation  in 
various  aspects,  see  Index  to  LJI.A.  Notes, 
Corporations,  III. 

It  may  further  be  stated  by  way  of 
profftce  that  the  fact  that  the  antecedent 
corporation  or  the  constituent  corporations 
have  paid  an  organization  tax  has  uniform- 
ly been  treated  as  immaterial  to  the  ques- 
tion of  liability.  , 

Extension. 

A  corporation  which  has  once  paid  an 
organization  tax  upon  its  capital  stock 
need  not  pay  such  tax  again  when  it  pro* 
ceeds  to  extend  its  corporate  existence  by 
amendment  as  provided  by  law,  such  an 
extension  not  being  the  formation  of  any 
new  or  different  corporation.  Ohio  Vallqr 
Tile  Co.  V.  Bruner,  148  Ky.  3S8,  146  8,  W. 
749.  In  discussing  this  question  the  court 
said:  "When,  in  due  form,  it  has  executed 
and  had  recorded  its  such  articles  of  in- 
corporatitm,  it  is  at  once  an  existing 
corporation,  possessed  of  whatever  rights 
the  state  may  have  given  to  its  corporate 
creatures  under  its  general  laws.  Among 
these  rights  is  that  to  amend  any  of  its 
articles  of  incorporation,  a  right  expressly 
conferred  by  %  560  of  the  statutes.  It  has 
paid  its  tax  and  gained  its  right  of  exist- 
ence, and  with  it  as  well  the  right  to 
amend  its  articles,  the  0th  of  which  is  that 
specifying  the  duration  of  its  existence, 
^e  general  assembly  provided  for  no  ad- 
ditional tax  upon  such  «ctension  of  the 
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a  necMMiy  ineidaiit  to  Am  oonaolidAtion 
of  eorporatioDB.  Oiw  corporatitm  may  be 
consolidated  into  aiiother,  aad  tlM  Utter 
retain  its  eorpurate  identily. 

Uqrer  v.  Johnston,  64  AtL  608;  Eattm 
&  H.  B.  Go.  T.  Hunt,  20  Ind.  457;  Laixman 
V.  Lebanon  Vall^  B.  Co.  30  Pa.  42,  72 
Am.  Dec.  689;  CentriU  B.  ft  Bkg.  Co.  t. 
Georgia,  02  U.  S.  665,  23  L.  ed.  757. 

A  contract  of  consolidation,  whereby  one 
corpofation  transfers  all  its  property  and 
franchises  to  smother,  operates  as  a  disso- 
lution of  the  former.  The  existence  of  the 
corporation  to  vhidi  the  transfer  is  made 
continues. 

2  Clark  ft  M.  Prir.  Corp.  g  354;  2  Mora- 
wetz,  PriT.  Corp.  2d  ed.  §  942;  Chicago  ft 
E.  I.  R.  Co.  T.  Doyle,  256  HI.  614,  100  N. 


Jdlt, 

E.  278;  Chicago,  S.  F.  ft  C.  B.  Co.  t.  Ash- 
ling, 160  IlL  373,  48  N.  E.  373;  Meyer  t. 
Johnston,  64  Ala.  603;  Eat<«  ft  H.  B.  Col 
T.  Hunt,  20  lad.  457;  Lauman  t.  I«bao(m 
Valley  B.  Co.  SO  Pa.  42,  72  Am.  Dec  683; 
Central  B.  ft  Bkg.  Co.  t.  Georgia,  92  U.  S. 
665,  23  L.  ed.  767. 

OartwrtghC,  J.,  dellTered  tbm  opinin  at 

the  court: 

On  June  21,  1912,  the  Chicago  Title  ft 
Trust  Company  and  the  Real  Estate  Tit\t  k 
Trust  Company,  two  corporatims  of  this 
state  organized  to  carry  cm  the  same  kind 
of  business  in  the  city  of  Chicago,  entered 
into  an  agreement  that  the  Beal  Estate 
Title  ft  Trust  Company  should  be  otmsoli- 
dated  into  the  Chicago  Title  ft  Troat  Com- 
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life,  though  it  was  careful  to  provide  for  an 
additional  payment  upon  the  increase  of 
the  capital  stock,  if  any  should  be  made  by 
amendment.  Nor  did  the  general  corpo- 
ration law  fix  any  limit  as  the  outeide 
period  of  the  corporation's  duration.  In 
organizing  the  corporation  at  bar  might 

iust  as  mill  have  fixed  its  duration  at  one 
lundred  years  as  at  the  period  of  twenty- 
five  years,  which  it  did  name.  The  tax  re- 
quired on  organization  would  have  been  no 
more;  and  when  it  named  the  period  of 
twenty-five  years,  it  had  the  sta'tute  before 
it,  saying  that  it  could  at  any  time  amend 
that  particular  article  of  incorporation  and 
extend  the  duration  of  the  same  corpo- 
ration upon  which  its  organization  tax  had 
once  been  paid.  The  argument,  upon  the 
other  hand,  is  that  the  tax  is  a  tax  not 
upon  the  organization  so  much  as  upon  the 
ri^ht  to  exist  for  tiie  period  named  in  the 
original  articles  as  the  period  of  the 
corporate  duration.  There  is  nothing  in 
the  context  of  the  act  to  warrant  this  nar- 
row and  restrictive  construction.  Nor,  in 
view  of  the  specially  admitted  right  to  ex- 
tend by  amendment  the  duration  of  its  life, 
can  it'be  plausibly  maintained  that  the  tax 
was  paid  m  the  beginning  for  the  right  to 
be  a  corporation  only  during  the  period 
originally  named.  .  .  .  Such  an  exten- 
sion is  not  the  formation  of  any  new  or 
different  corporation.  Its  affairs  are  not 
wound  up  or  liquidated;  there  is  no  dis- 
tribution of  its  assets;  there  is  no  change 
in  the  personnel  of  the  stockholders  or 
their  liability;  there  is  no  alteration  or 
break  in  the  continued  existence  of  the 
corporation  upon  which  the  organization 
tax  has  once  been  paid.  Franklin  County 
Ot  V.  Deposit  Bank,  87  Ky.  370,  9  8.  W. 
212.  The  general  assembly  might  provide 
for  a  new  tax  upon  such  an  extension;  but 
it  has  not  done  so.  If  the  corporation, 
however,  should,  by  amendment,  substanti- 
ally change  its  scop^  rights,  and  powers, 
there  might  be  a  consequent  right  to  exact 
the  organization  tax;  but  that  question  is 
not  here  for  decision.  The  eround  of  its 
collection  in  such  a  state  of  ease  would 
rest  upon  the  determination  of  whether  the 
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change  were  so  substantial  or  material  s* 

to  create  in  fact  a  new  corporation." 

But  a  corporation  the  period  of  whose 
existence  has  expired,  and  which,  fay  the 
terms  of  the  statute,  may  thereaftfo-  act 
only  for  the  purpose  of  closiiw  up  its 
business,  is  not  thereafter  entitled  to  have 
recorded  an  amendment  to  its  artiides  of 
incorporation  extending  its  corporate  life, 
without  paying  an  organization  tax.  Home 
Bldg.  Asso.  T.  Bmner,  134  Ky.  361,  120  S. 
W.  306. 

Beorganization. 

In  Com.  T.  Idekiiv  Valley  Bl^.  Asso. 
118  Ky.  791,  82  S.  W.  435,  where  a  fauild- 
ing  and  loan  association  was  reinoorpo- 
rated  under  v  law  [chap.  32,  Ky.  Stats. 
1903,  §  654]  providing  that  "any  corpo- 
ration created  by  and  existing  under  the 
laws  of  this  state  may  organize  under 
the  provisions  of  this  imapter  by  execut- 
ing and  recording,  as  provided,  articles  of 
incorporation;  and  when  the  reqairements 
of  this  chapter,  and  other  laws  relating  to 
it,  are  complied  with,  it  may  conuneoce 
business  and  become  a  corporation  under 
this  chapter,  and  thereupon  all  business  ef- 
fects, assets,  and  property,  real  and 
personal,  of  such  corporation,  shall  be 
vested  in  and  become,  without  deed  or 
transfer,  the  property  of  the  new  corpo- 
ration, subject  to  all  liabilities  existing 
against  the  corporation,  its  oflloers  or 
etoekludders,  ai  the  time  of  reotgania- 
tion," — the  amended  articles  incor^ 
tion  extending  its  term  of  existoioe,  m* 
creasiiw  the  amount  of  indebtedness  which 
might  be  inenrred,  and  securing  the  rights, 
privileges,  and  powers  conferred  by  the  new 
statute  upon  building  associations  OTgan- 
ized  under  it, — it  was  held  that,  notwitb- 
standing  tiie  name  <^  the  corporation  was 
the  same  as  that  of  the  old,  its  Iwaincss 
substantially  the  same,  the  stockhoMen  of 
the  old  eorporation  the  stockholders  of  the 
new  without  transfer  up<m  the  books  of  the 
company,  and  all  business  and  property  of 
the  old  corporaticm  vested  in  the  new  with- 
out the  transfer  of  tfa&  pr^i$rtyj  a  new 
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pany,  vhich  should  retain  its  corporate 
name,  by-laws,  officers,  terms  of  existence, 
corporat«  organization,  and  its  existing  cap- 
ital of  $5,000,000,  divided  into  60,000  shares 
of  the  par  value  of  $100  each ;  that  the  cap- 
ital stock  of  the  Heal  Estate  Title  ft  Trust 
Company  of  $1,000,000,  divided  into  10.000 
■hares  of  the  par  value  of  $100,  should  b« 
surrendered,  canceled,  and  extinguished; 
that  the  Chicago  Title  &.  Trust  Company 
should  take  the  necessary  steps  to  increase 
its  capital  stock  to  $5,000,000,  and  should 
deliver  the  $600,000  of  additional  stock  for 
distribution  among  the  stockholders  of  the 
Real  Estate  Title  &  Trust  Ck>mpany,  in  the 
proportion  of  $60  par  value  of  the  stock  of 
the  consolidated  company  for  $100  par  value 
of  stock  of  the  Seal  Estate  Title  t  Trust 


Company  to  be  surrendered,  canceled,  and 
extinguished;  and  that  the  necessary  steps 
should  be  taken  to  increase  the  number  of 
directors  of  the  consolidated  company  to 
ninetecai  or  more.  On  July  29,  1012,  meet- 
ings of  the  stockholders  of  the  two  corpo- 
rations were  held  and  the  agreement  wa» 
ratified.  The  agreement  to  increase  the 
capital  stock  and  number  of  directors  was 
carried  out,  and  certificates  of  the  consolida- 
tion and  the  increase  of  stock  and  number 
of  directors  were  presented  on  July  31, 1912, 
to  Cornelius  J.  Doyle,  secretary  of  state. 
A  fee  of  $649  was  paid  to  the  secretary  for 
the  increase  of  the  capital  stock  alone,  but 
he  refused  to  accept,  file,  or  record  the  cer- 
tificates without  the  payment  of  $5,000 
additional,  claiming  that  the  consolidation 


<orporation  was  created  which  became 
liabls  ior  an  organizatioD  tax  upon  its 
■capital  stoek. 

A  corporation  which  seeks  the  benefits 
flowing  from  the  general  corporation  laws 
of  the  Kentucky  statutes,  by  organizing  or 
amending  under  them,  must  pay  an  organ- 
ization tax  on  its  capital  stock.  Ohio 
VaXley  Tie  Co.  t.  Bniner,  148  Ky.  $58,  140 
8.  W.  749. 

But  a  corporation  wliich  lias  paid  an  in- 
corporation tax  on  its  original  capital 
stock  does  not,  upon  filing  amended  articles 
of  incorporation  by  which  its  capital  stock 
is  reduced  and  its  name  changed,  but 
which  make  no  substantial  change  in  the 
•cope,  rights,  and  powers  of  toe  corpo-< 
ration,  thereby  become  a  new  corporation, 
and  liable  for  an  organization  tax.  Brun- 
«r  T.  Louisville  Packing  Co.  144  Ey.  471, 
139  S.  W.  764. 

A  corporation  formed  under  the  reorgan- 
ization acts  of  the  state  of  New  York 
(chap.  430,  Laws  of  1874,  amended  by 
chap.  446,  Laws  of  1876),  bv  the  purchasers 
of  property  and  franchises  of  a  railroad 
company  at  si  foreclosure  sale,  is  a  new 
and  entirely  different  corporation  from 
the  one  whose  property  and  franchises  have 
been  pnroliated,  uiough  it  has  by  force  of 
statute  when  formed  all  ths  rights,  fru- 
-chises,  powers,  privilq^es,  and  immunities 
which  were  possessed  before  such  sale  by 
the  corporation  whose  property  was  sold; 
and  is  therefore  liable  to  pay  the  organiza- 
tion tax  required  by  chap.  143  of  the  Laws 
of  1886,  which  provides  that  every  corpo- 
ratiwi  incorporated  under  any  general  or 
special  law  of  the  state,  having  capital 
stock  divided  into  shares,  shall  pay  a  tax 
of  one  eighth  of  1  per  cent  upon  its  au- 
thorized capital  stock.  People  ex  rel. 
Schurz  V.  Cook,  110  N.  Y.  443,  18  N.  E. 
113,  affirming  47  Hun,  467,  10  N.  Y.  8.  R. 
660. 

In  Re  New  York  ft  Suburban  Invest.  Co. 
le  N.  Y.  Supp.  213  (a  special  term  de- 
cision), it  was  held,  construing  a  statute 
(chap.  567  of  Laws  1800)  authorizing  ex- 
isting corporations  to  "reincorporate" 
vnder  a  new  eorpOTatioik  law,  upon  a  reso- 
47  L.Il,A.(Nil.) 


lution  of  a  majority  of  the  stockholders  at 
a  meeting  called  for  the  purpose,  and  the 
eueution,  acknowledgment  and  filing  of  a 
certificate  of  the  proceedings  of  such  meet- 
ing, which  must  also  contain  statements  re- 
quired to  be  set  forth  in  the  certificate  to 
be  made  and  filed  by  a  corporation  original- 
ly formed  under  the  act,— ^hat  such  an  act 
was  not  an  act  of  the  corporation,  but  of 
the  stockholders  individually ;  and  that  the 
employment  in  the  statute  of  the  word 
"reincorporate,"  and  the  declaration  there- 
in that,  from  the  time  of  the  filing  of  tho 
new  certificate,  "such  corporation  shall  be 
deemed  to  be  a  corporation  organized  un- 
der this  chapter,"  taken  together  with  the 
requirement  of  a  certificate  so  essentially 
different  than  that  required  by   the  act 
under  which  the  corporation  was  originally 
formed,  the  change  in  the  number  of  pef- 
smis  necessary  to  the  formation  of  a  new 
corporation  or  reincorporation '  of  an  exist- 
ing one,  the  various  things  required  to  be 
done  in  addition  to  those  required  by  that 
act  before  the  company  is  to  be  deemed  a 
corporation  under  the  act  of    1890  and 
authorized  to  engage  in  business,  and  the 
additional  powers  and  privileges  acquired 
by  an  incorporation  under  it, — indicated  a 
legislative    design    that  all  organizations 
created  under  it  should  be  r^arded  as  new 
corporations  and  subject  to  the  provisions 
of  existing  laws   applicable  thereto.  The 
court  accordingly  arrived  at  the  conclusion 
that  an  existing  corporation  so  taking  ad- 
vantage of  the  provisions  of  the  new  law 
was  liable  to  the  organization  tax  imposed 
upon  the  formation  of   new  corporauons; 
and  further  adduced,  in  support  of  its  con- 
clusion, the  fact  that  by  the  reincorpora- 
tion the  powers  of  the  corporation  were  in- 
creased  and   its   corporate   existence  ex- 
tended. 

But  in  Re  Kansas  City  Smelting  &  R«f. 
Co.  13  App.  Dlv.  60.  48  N.  Y.  Sum.  51, 
the  appellate  division  reached  a  different 
concluaion  ia  eonstniing  a  substantiaWv 
Identical  provision  of  the  "business  coxpo- 
rations  law"  (chap.  691,  Laws  of  laoa,*^- 
amended  by  chap.  671,  Iaws  of  1895  > ,  h^Vx 
Ing  tliat  a  xelncotporaUon  uader  auch  p^J^ 
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created  a  new  corporation,  and  that  he  was 
^.titled  to  fees  on  its  capital  stock.  Tiic 
$5,000  was  paid  under  protest  and  a  receipt 
was  given,  which  contemplated  a  suit  for 
an  injunction  to  test  the  right  of  the  state 
to  the  fee.  The  consolidated  corporation, 
the  Chicago  Title  &  Trust  Company,  there- 
upon filed  its  bill  in  this  case  in  the  circuit 
court  of  Sangamon  counl^  against  Cornelius 
J.  Doyle,  individually  and  as  secretary  of 
state,  praying  for  an  injunction  restrain- 
ing him  from  paying  over  said  sum  of 
$S,000  to  the  state  treasurer.  The  defend- 
ant demurred  to  the  bill,  and  it  waa  stipu- 
lated that,  if  the  effect  of  the  consolidation 
was  not  to  form  a  new  corporation,  but 
merely  to  continue*  the  original  Chicago 
Title  ft  Trust  Company  as  a  corporation' 

Tision  is  a  corporate  act,  and  not  an  act  of 
the  itockholden  individually;  the  reason- 
ing of  the  court  being  that  the  I^islature 
may  confer  upon  stockholders  power  to  act 
for  the  corporation,  and  that  if  a  majority 
of  the  stockholders,  in  reorganizing  under 
the  provisions  of  the  statute  in  question, 
were  acting  for  themselves  individually, 
and  not  tta  the  corporation  under  a  power 
conferred  on  them  by  tiie  act,  it  would  be 
difficult  to  see  how  they  could  transfer  to 
the  new  company  any  other  than  their  own 
individual  interest  in  tbe  existing  corpo- 
ration. It  was  accordingly  held  that  such 
a  reorganization  cannot  be  deemed  the 
formation  of  a  new  corporation,  but  should 
be  regarded  as  the  continuation  of  the  ex- 
isting one  wiUi  an  amended  charter.  In 
support  of  this  conclusion  the  court  referred 
to  tne  fact  (hat  the  I^slature  had  provided 
by  chapter  6S8,  Laws  of  1892,  that  in  cose 
of  the  consolidation  of  two  corporations 
into  a  new  corporation,  said  new  corpora- 
tion shall  be  required  to  pay  an  organiza- 
tion tax  only  upon  the  amount  of  its 
capital  stock  in  excess  of  the  aggregate 
amount  of  capital  stock  ot  tne  constituent 
corporations,  and  said  that  it  is  not  reason- 
able to  suppose  that  it  was  the  purpose  of 
the  legislature,  while  exempting  a  new 
corporation  organized  by  the  consolidation 
of  two  companies  from  payment  of  the 
organization  tax,  to  impose  that  tax  upon 
a  single  company  reorganized  in  pursuance 
of  the  provision*  of  tne  business  corpora- 
titnis  law. 

Merger. 

Where,  under  a  statute  authorizing  the 
consolidation  of  railroad  companies,  au- 
thority exists  for  the  making  of  a  con- 
solidation agreement  that  will  either  have 
the  effect  to  continue  the  corporate  exist- 
ence of  each  of  the  constituent  companies, 
or  to  merge  one  or  more  of  them  into  an- 
other and  to  provide  for  the  continuance  in 
existence  of  only  tme  of  the  companies  and 
the  extinguishment  of  the  others,  or  to  ex- 
tinguisfa  all  the  constituent  companies  and 
form  a  new  corporation  as  tbs  successor  of 
47  L.RjL(N.8.f 


with  increased  capital  stock,  the  plaintiff 
was  entitled  to  the  relief  prayed  for;  but 
if  a  new  corporation  was  created,  it  was  not 
BO .  entitled.  Tbe  chancellor  overruled  tbe 
demurrer,  and,  the  defendant  electing  to 
stand  by  it,  a  decree  was  entered  in  accord- 
ance with  the  prayer  of  the  bill,  and  com- 
manding the  defendant  to  repay  to  the 
plaintiff  said  sum  of  money. 

Corporations  are  creations  of  the  general 
assembly,  which  grants  to  them  such  priri- 
legee  and  endows  them  with  such  powers  as 
are  deemed  for  the  public  good.  As  a  cor- 
poration must  be  created  originally  by  stat- 
utory authority,  any  consolidation,  pur- 
chase, or  merger  by  which  it  acquires  the 
franchises  of  another  corporation  must  al»o 
have  statutory  authority.  W.  8cheidel  Coil 

all  the  eratraeting  parties,  tbe  effect  «f  an 
agreement  between  three  railroad  corpo- 
rations which,  after  reciting  the  situation 

of  the  several  properties  and  the  purpose  t^ 
consolidate  them  in  order  to  promote  tbe 
interests  of  the  companies  and  increaer 
their  ability  to  perform  their  duties  to  the 
public  as  common  carriers,  provides  that 
the  said  "constituent  companies  do  hereby 
consolidate  unite,  and  merge  their  sereral 
railways,  their  several  properties,  capital 
stocks,  franchises,  rights,  and  privileges  in 
and  into  one  corporation,  .  .  .  upon  the 
terms,  conditions,  and  agreements  set  out  in 
the  following  articles;"  and  further  recites 
tliat  two  of  the  constituent  companies  have 
granted  and  conveyed  to  the  third  all  and 
singuUur  the  railroads  and  all  other  prop- 
erty and  fnmchises,  riehts,  privities,  and 
immnnities  owned,  bad,  or  enjoyed  by 
them, — all  of  the  words  necessary  to  effect 
a  complete  conveyance  and  transfer  being 
employed,  and  tbe  intent  to  convey  being 
recited;  and  by  which  the  constituent  com- 
panies further  agree  that  the  name  of  the 
purchasing  corporation  shall  remain  the 
same;  that  it  shall  assume  all  debts  and 
obligations  that  were  liens  upon  the  prt^- 
erty  of  the  merging  company;  and  provides 
for  an  increase  of  the  capital  stock  of  the 
purchasing  corporation,  and  makes  pro- 
vision for  the  exchange  of  stock  and  btmds 
outstanding  against  the  merging  companies; 
and  further  expressly  stipulates  that,  "by 
the  execution  and  delivery  of  this  indenture 
and  the  subsequent  filing  thereof  as  afore* 
said,  no  new  corporation  is  or  will  be  cre- 
ated, but  the  corporate  exist^^nce  and 
organization  of  tiie  Chicago  company 
formed  by  the  execution,  delivery,  and  filing 
of  its  articles  of  consolidation,  bearing; 
date  of  the  6th  day  of  June  1894,  will  be 
continued," — ^is  not  to  provide  for  a  new- 
corporation,  but  to  continue  the  existence  of 
the  purchasing  corporation  with  an  inrrea^e 
of  capital  stock  as  the  successor  to  tbe  title, 
rights,  and  duties  of'the  others;  and  there- 
fore filing  fees  need  be  paid  only  for  the 
increase,  and  not  on  the  whole  canttal 
stock.  Chicago  &  E.  I.  R.  Co.  v.  Dovie,  3o6 
III.  fil4,  100  N.  E.  278. 
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Co.  Rom,  242  111.  484,  90  N.  E.  221.  Al 
the  whole  matter  is  under  the  control  of  the 
general  assembly,  the  effect  of  a  consolida^ 
tion,  with  respect  to  the  extinction  of  the 
constituent  corporations  and  the  creation  of 
a  new  corporation,  or  the  continued  exist- 
ence of  one  or  both  of  the  constituent  cor- 
porationSf  depends  upon  the  statute  under 
which  the  consolidation  is  effected.  The  gen- 
eral rule  is  that  the  consolidation  effects 
the  dissolution  of  the  original  corporations, 
and  brings  into  existence  a  new  corporation 
possessed  of  the  property,  rights,  and  fran- 
chises, and  assuming  the  liabilities,  of  those 
passing  out  of  existence.  6  Am.  &  Eng. 
£nc.  Law,  2d  ed.  810;  10  Cyc.  302.  If  the 
general  assembly  simply  authorizes  a  con- 
solidation,  it  must  be  held  to  have  in  view 

Consolidation. 

•  If  th*  attempted  eonsolidBtioii  is  ill^al 
for  want  oi  l^islative  authority,  no  fee  can 
accrue  to  the  state,  because  not  even  a  de 
facto  corporation  results;  such  a  corpora- 
tion can  exist  only  when  there  is  a  law  un- 
der which  a  de  jure  corporation  may  be 
created.  State  v.  Rutland  R.  Light  &  P.  Co. 
86  Vt.  91,  81  Atl.  252. 

In  State  v.  Rutland  R.  Light  &  P.  Co. 
supra,  it  was  held  that  no  charter  fee  npon 
consolidation  of  exieting  corporations  ac- 
crues under  Vermont  Pub.  Stat.  4287,  which 
provides  (as  amondcd  by  Avta  1908,  No. 
103)  that  three  or  more  "persons"  may,  by 
articles  of  association,  form  a  corporation, 
because  it  refers  to  natural  persons  only, 
and  not  to  corporations;  nor  does  a  fee  ac- 
crue under  I'uu.  Hta.t.  800.  which  provides 
that  persons  seeking  incorporation  by 
special  act  of  the  general  assembly  shall  de- 
posit, as  therein  provided,  a  fee  therein 
epecified;  since  the  new  corporation  formed 
by  the  consolidation  derives  its  corporate 
character  from  the  legislature  through  an 
act  or  acts  authorizing  the  consolidation, 
and  though  such  a  corporation  is  in  this 
seuse  created  by  n  special  act  of  the  l^s- 
lature,  it  cannot  be  known  when  the  legis- 
lative authority  will  be  made  use  of  and  a 
consolidation  effected,  or  what  are  the  terms 
of  the  consolidation,  or  the  amount  of 
capital  stock  of  the  consolidated  company 
M-liich  is  made  the  basis  of  the  amount  of 
the  tax  required. 

Where  the  effect  of  proceeding!  author- 
ized by  a  statute  [Hurd's  Rer.  Stat.  ehap. 
32,  t  60],  for  the  purpose  of  consolidating 
corporations  under  a  new  name,  with  a 
capital  stock  equal  to  that  of  the  constitu- 
ent companies,  is  the  dissolution  of  the 
constituent  companies  and  the  bringing  into 
existence  of  a  new  corporation,  having  all 
the  property,  rights,  powers,  and  franchises, 
and  Buhject  to  all  the  duties  and  obliga- 
tions, of  tiie  constituent  companies,  organ- 
ization fees  must  he  paid,  notwithstanding 
■udi  fees  have  been  paid  hy  the  constituent 
companies.  W.  Scheidel  CoU  Co.  v.  Bose, 
242  111.  484^  90  N.  E.  221. 
47  L.R.A.(N.S.) 


that  general  rule  and  intend  that  it  shall 
apply.  It  nuiy,  however,  authorize  the  mer- 
ger of  one  corporation  into  another  and  the 
continuance  in  existence  of  the  latter,  as 
where  it  authorizes  the  purchase  by  one  cor- 
poration of  the  franchises,  stock,  and  prop- 
erty of  another.  It  may  also  result,  as  a 
matter  of  law,  from  a  consolidation,  that 
each  of  the  constituent  corporations  remains 
in  existence  in  a  certain  sense  and  a  new 
corporation  is  also  created. 

Our  decisions  contain  examples  of  each  of 
these  results  in  cases  of  consolidations  of 
corporations.  In  Racine  &  M.  R.  Co.  r. 
Farmers'  Loan  &  T.  Go.  49  III.  331,  95  Am. 
Dec.  595,  where  the  charter  of  a  railroad 
company  authorized  it  to  consolidate  its 
stock  with  that  of  a  Wisconsin  corporation, 

A  consolidated  corporation  formed  under 
a  statute  providing  that  any  two  or  more 
railroad  companies  in  the  state,  owning 
railroads  which,  when  completed  and  con- 
nected, will  form  one  continuous  line,  are 
authorized  to  consolidate,  with  all  the 
powers,  rights,  privileges,  and  immunities, 
and  subject  to  all  the  obligations  and  lia- 
bilities to  the  state  or  otiierwise  which  be- 
long to  or  rest  upon  either  of  the  com- 
panies, such  consolidation  to  be  accom- 
plished by  a  contract  ratified  by  the  ma- 
jority in  interest  of  all  the  stock  held  in 
each  constituent  company,  and  the  filing  of 
a  certified  copy  of  such  articles  of  agree- 
ment with  the  corporate  name  to  he  as- 
sumed by  the  new  company,  and  the  ex- 
change of  certiflcatee  of  etock  in  the  constit- 
uent companies  for  that  of  the  nenr  con- 
solidated company,— -is  a  new  corporation, 
and  is  liable  to  pay  the  statuto^  organiza- 
tion fees  as  such.  State  ex  rel.  Houck  v. 
Lesueur,  145  Mo.  322,  46  S.  W.  1076.  The 
court  said:  "We  are  of  opinion  that  the 
consolidation,  when  completed  in  the  man- 
ner provided,  does  create  a  new  corpora- 
tion juet  as  effectually  as  by  any  other  mode 
allowed  by  our  laws.  It  will  he  observed 
that  new  stock  in  a  new  company  issues  in 
lien  of  stock  la  the  old  companies,  and  a 
new  corporate  name  is  assumed.  The  new 
corporation  owns  all  the  property,  whereas 
the  companies  only  owned  each  its  own  part. 
The  circumstance  that  the  new  company  re- 
mains liable  for  all  the  contracts  of  the 
old  companies  does  not  militate  againnt 
our  conclusion  that  the  statute  creates  a 
new  corporation,  but  is  entirely  consistent 
therewith.'* 

In  People  ex  rel.  New  York  Phonograph 
Co.  v.  Rice,  67  Hun,  486,  11  K.  Y.  Supp. 
249,  affirmed,  on  opinion  of  court  below  in 
128  N.  Y.  591,  28  N.  E.  251,  it  was  held 
that  a  corporation  formed  by  the  consolida- 
tion of  two  existing  corporations,  having 
a  capital  equal  to  the  aggregate  of  capitals 
of  the  two  corporations  so  consolidated,  and 
with  a  term  of  corporate  existence  the  same 
as  that  of  the  corporation  having  the  short- 
er term,  such  consolidation  being  under  the 
authority  of  a  statute  (chap.  960,  laws  of 
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it  was  held  that  a  eonBolidation  did  not 
constitute  the  constituent  corporations  one 
corporation  of  both  states  or  of  either;  that 
the  corporation  of  each  state  continued  the 
corporation  of  the  state  of  its  creation.  In 
Ohio  &.  M.  R.  Co.  V.  People,  123  UL  467,  14 
X.  E.  874,  it  was  held  that  on  the  conaum- 
mation  of  the  consolidation  of  railway 
companies  in  two  or  more  states,  author- 
ized by  the  laws  of  the  states  creating 
them,  a  new  corporation  will  be  created, 
having  in  each  state  all  the  powers,  rights, 
and  franchises  which  the  constituent  cor- 
porations had  in  that  state,  but  that 
it  will  not  have  in  one  state  the  powers 
of  the  constituent  corporations  in  the 
other  state;  that  in  relation  to  the  dif- 
ferent states  the  consolidated  c(n:poration 
will  be  a  separate  corporation,  governed  by 
the  laws  of  the  state  as  to  its  property 
therein;  that  the  constituent  corporations 
do  not  necessarily  cease  to  exist  although 
they  lie  dormant  and  their  property  rights, 
powers,  and  franchises  are  possessed  and 
exercised  by  the  new  consolidated  corpo- 
ration. That  decision  was  to  the  effect  that 
from  a  legal  standpoint  the  new  consolidated 
corporation  remains  a  distinct  corporation 
in  each  state  from  which  the  corporate 
existence  of  the  constituent  corporations 
springs.  Hiis  decision  was  reached  on  ac- 
count of  the  territorial  jurisdiction  of  the 
several  states  and  a  want  of  jurisdiction 
beyond  the  boundaries  of  the  s^te. 

1867 )  which  refers  to  the  consolidated  body 
as  a  "new  company,"  and  states  that  on  its 
organization  aU  the  rights,  franchises,  and 
interests  of  the  constituent  corporations 
shall  be  deemed  to  be  transferrea  to  and 
vest  in  such  new  corporation,  which  would 
be  unnecessary  if  there  were  not  a  new 
corporation, — is  both  a  new  corporation, 
and  one  formed  under  a  general  law  of  the 
state,  and  so  liable  to  pay  the  organization 
tax  on  capital  stock  Unpoted  by  chap.  143, 
Laws  of  1880,  as  amended  by  chap.  284, 
Laws  of  1887,  on  "every  corporation  .  .  . 
incorporated  by  or  under  any  general  or 
special  law  of  this  state,"  even  though  each 
of  the  consolidating  companies  had  already 
paid  a  similar  tax,  the  language  of  the 
statute  being  clear,  and  containing  no  ex- 
emption from  such  tax  of  any  corporation 
of  which  the  consolidating  companies  or  one 
of  them  has  already  paid  an  organization 
tax. 

In  State  t.  Rutland  R.  Light  &.  P.  Co. 
supra,  it  was  held  that,  by  force  of  Ver- 
mont Pub.  Stat.  800,  which  provides  that 
persons  seeking  incorporation  oy  special  act 
of  the  general  assembly  shall  deposit,  as 
therein  provided,  the  fee  therein  specified,  a 
fee  becomes  due  upon  the  passage  of  a  stat- 
ute which  confirms  and  legalizes  all  acts 
and  contracts  whereby  certain  corporations 
consolidated  with  another  corporation,  and 
further  provides  that  all  the  charter  rights, 
47  LJlX(jr.S.) 


There  is  another  class  of  caaes  relied 
upon  to  sustain  the  decree  in  this  case,  and 
they  are  cases  where  a  statute  authorized 
a  corporation  to  purchase  and  own  the  as- 
sets, stock,  and  franchises  of  another  cor- 
poration. One  of  them  is  Chicago,  S.  F. 
£  C.  R.  Co.  V.  Ashling,  160  111.  373,  43 
N.  E.  373.  The  consolidation  in  that  case 
took  place  under  the  act  of  June  30.  18S5 
(Laws  1885,  p.  229),  by  which  all  railroad 
companies  of  this  state  were  authorized 
and  empowered  to  purchase  and  hold,  in 
fee  simple  or  otherwise,  and  to  use  and  en- 
joy, the  railway  property,  corporate  rights, 
and  franchises  of  another  company  or 
other  companies  owning  railroads  with 
which  th^  connected.  The  Chicago,  Santa 
F6,  k  California  Railway  Company  pur- 
chased the  property,  stock,  and  franchises 
of  the  Chicago  &.  St.  Louis  Railway  Com- 
pany, and  issued  its  stock,  dollar  for  dollar, 
in  exchange  for  the  stock  of  the  St.  Louis 
company.  It  was  contended  that  the  trans- 
action was  a  purchase,  and  not  a  consolida- 
tion; but  the  court  said  there  was  no 
magic  in  words,  and  calling  a  transactitm 
a  purchase  and  sale  would  not  prevmt  it 
from  being  a  consolidation;  that  the  St. 
Louis  company  was  left  without  property, 
corporate  rights,  franchises,  or  stockhold- 
ers; that  it  was  a  consolidation,  but  the 
purchasing  company  continued  in.  existence 
with  ralarged  powers,  franchises,  and  prop- 
erty rights.   The  court  stated  the  general 

franchises,  powers,  and  privil^es  conferred 
upon  the  companies  named  are  continued  in 
force  and  conferred  upon  the  cranpany  into 
which  they  are  consolidated,  and  thai  each 
of  the  constituent  companies  -shall  oeaae  to 
exist. 

— with  eorporatim  of  another  state. 

In  People  v.  New  York,  C.  ft  St.  L.  R.  Co. 
129  N.  Y.  474,  15  LJLA.  82,  29  N.  E.  959. 
reversing  61  Hun,  66,  16  N.  Y.  Supp.  635. 
it  was  held  that  since  the  consent  ot  the 
legislature  of  another  state  is  esaential  to 
the  consolidation  of  a  domesUc  corporation 
with  one  of  that  state,  a  railroad  company 
formed  by  the  consolidation  under  the  laws 
of  New  York  and  of  other  states,  of  a  New 
York  corporation  with  corporations  of  such 
other  states,  is  not  "incorporated  by  or 
under  aiur  general  or  special  law"  of  the 
state  of  New  York,  witmn  the  meaning  of 
an  act  (ch^.  148,  Laws  of  1886)  to  tax 
stock  corporations  for  the  privil^ie  of  in- 
corporating. 

But  in  Ashley  v.  Ryan,  49  Ohio  St.  504. 
SI  N.  E.  721,  afHrmed,  as  to  the  constitu- 
tional questions  involved,  in  168  U.  S.  436, 
38  L.  ed.  773,  4  Inters.  Com.  Rep.  604,  14 
Sup.  Ct.  Rm.  866,  it  was  held  that  a  com- 
pany formed  by  the  consolidation  of  an  Obi* 
railway  company  with  a  corporation  of  aa 
adjoining  state  was  a  "new  corporation,* 
within  ue  meaning  of  the  statute  of  Febni- 
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rule  that  a  new  corporation  is  created  by 
consolidation,  but  said  that  the  rule  was 
■nbjeot  to  exMptions  depending  upon  the 
statnte^  and  In  that  case  the  statute  very 
clearly  contemplated  the  continued  exist- 
ence of  the  purchasing  company.  The  tame 
condition  existed  in  the  case  of  Chicago  ft 
E.  I.  R.  Co.  T.  Doyle.  266  HL  614,  100  N. 
E.  278,  where  than  was  a  consolidation 
under  the  same  statute  of  1886  authorising 
the  purchaseu  Under  such  a  statute  the 
purchase  of  the  propertr,  corporate  rights, 
and  fraoehises  of  a  corporation  merges  that 
corporation  into  the  one  with  which  it  is 
consolidated,  and  no  new  corporation  is 
created. 

The  remaining  eaaes  arose  und«  statutes 
which  provided  for  the  consolidation  of  cor- 
poraticms.  The  a!bt  of  February  28,  1864 
(Laws  1864,  p.  S),  authorized  and  em- 
powered railroad  companies  and  plank  road 
companies  to  consolidate  tteir  prt^riy  and 
stock  with  each  otiier  whenever  their  roads 
intersected  1^  Mmtinuous  Hues,  and  to  con- 
Btrfidate  with  companies  out  of  the  state 
whenever  their  lines  connected  witt  the 
lines  irf  such  companies.  It  was  held  that, 
irfieTe  two  railroad  companies  consolidated 
under  that  statute,  the  original  corpora- 
tions becune  extinct,  and  the  new  com- 
pany formed  succeeded  to  tiie  owno^ip  of 
the  two  roads,  together  with,  all  praper^, 
effects,  rights,  and  franchises  held  and  en- 
joyed by  either  of  the  old  companies.  Peo- 


ple ex  rel.  Walker  t.  Louisville  &  N.  R.  Co. 
120  UL  48,  10  K.  E.  667.  The  consoli- 
dation in  the  case  of  W.  Scheidel  Coil  Co. 
V.  Rose,  SBiva,  was  effected  under  the  act 
in  force  March  26,  1873  {Laws  1871-72,  p. 
487),  as  amended  in  1887  (Laws  1887,  p. 
132),  and  again  in  1889  (Laws  1888,  p. 
06),  which  simply  provides  for  the  consoli- 
daticai  of  oorporation.  Neither  in  the  title 
nor  body  <A  the  act  ia  there  anything  which 
would  take  a  ctmsolidation  under  it  out  of 
the  nrdinary  and  general  rale  that  the  con- 
stituent corporations  cease  to  exist  a&d  a 
new  one  is  created.  Iliat  statute  contains 
no  authority  for  the  merger  of  one  corpor- 
ation into  another,  or  for  the  purchase  ci 
the  property,  stock,  or  franchises  of  one 
corporation  1^  another,  and  it  was  held 
that  a  new  ewporation  was  created.  The 
consolidation  in  this  ease  was  under  the 
same  act,  and  necessarily  onr  conclusion 
must  be  tiie  same.  The  fact  that  cor- 
porations in  this  ease  gave  to  their  etm- 
soUdaticm  the  form  and  language  ai  a  mer- 
ger cannot  affect  the  qtustion  in  any  man- 
ner. The  corporations  could  not  con^l 
^  statute,  but  the  statute  controlled  them, 
and  effect  most  be  given  to  the  consolida- 
tion according  to  the  legislative  intoit. 
Hie  questitm  of  the  effect  of  the  consoli- 
dation must  be  answered  by  a  consideration 
of  the  terms  of  the  statute  under  which 
the  consolidation  took  place,  and  not  what 
the  parties  resolved  w  did  not  resolve  as 


aiy  12,  1889,  which  provides:  "Tor  filing 
articles  of  agreements  of  consolidation  of 
corporations  oaving  a  capital  stock,  the  fol- 
lowing fees  shall  be  collected  by  tile  secre- 
tary of  state;  said  articles  of  agreements  of 
consolidation  sliall  be  treated  as  the 
articles  of  incorporation  of  the  new  con- 
Bolidated  corporations  created  hy  such 
articles  or  agreements  of  consolidafaon,  and 
the  fees  for  filing  such  articles  or  agree- 
ments of  consolidation  shall  be  the  same  in 
each  case  as  is  hereinbefore  set  forth  for 
the  filing  of  articles  of  incorporation  of  a 
corporation  having  the  same  amount  of 
capital  stock  as  is  provided  for  by  the 
articles  or  agreements  of  consolidation  for 
the  new  consolidated  corporation  created  by 
any  such  articles  or  agreement  of  consolida- 
tion; and  in  fixing  tiie  amount  of  such 
fees,  no  credit  shul  be  allowed  for  fees 
previously  paid  by  any  of  the  constituent 


corporations,  parties  to  such  consolidation, 
but  the  same  shall  be  determined  solely  by 
the  amount  of  capital  stock  of  the  new 
corporation  created  by  such  articles  or 
agreements  of  consolidation." 

— amount  of  tax. 

A  new  corporation  formed  by  the  eon- 
flolidation  of  two  corporations,  one  of  which 
held  61  per  cent  of  the  stock  of  the  other, 
the  certificate  of  consolidation  stating  that 
when  the  stock  so  owned  shall  have  been 
47  L.R.A.(N.S.) 


exchanged  for  the  appropriate  amount  of 
stock  of  the  consolidated  company,  such 
stock  of  the  consolidated  company  shall  be 
canceled  by  the  constituent  company,  is 
liable  for  an  organization  tax  'on  its  total 
authorized  capital  stock,  and'  not  merely  on 
the  balance  of  stock  remaining  after  deduct- 
ing the  canceled  stock.  State  v.  Consolidat- 
ed Oas,  E.  L.  ft  P.  Co.  104  Md.  864,  66  Atl. 
40. 

— effect  of  statutory  exemption. 

A  statute  (chap.  668,  Laws  of  1892)  pro- 
viding that. "in  case  of  the  consolidation  of 
two  corporations  into  a  new  corporation,  said 
new  corporation  shall  be  required  to  pay  the 
tax  hereinbefore  provided  for  only  upon  the 
amount  of  ita  capital  stock  in  excess  of  the 
aggr^te  amount  of  capital  stock  of  said 
two  corporations,"  upon  which  such  a  tax 
should  have  theretofore  been  paid,  is  to  be 
construed  in  the  light  of  the  intent  of  the 
legislature  to  prevent  a  liability  on  the  part 
of  a  corporation  which  has  paid  an 
organisation  tax,  to  again  pay  the  same  tax 
upon  consolidating  with  another  corpora- 
tion which  has  also  paid  such  tax;  and  ia 
therefore  equally  applicable  where  the  con- 
Bolidation  is  of  more  than  two  corporations. 
People  ex  rel.  Eickemeyer-Field  Co.  v.  Rice, 
66  Hun,  130,  21  N.  Y.  Supp.  48,  affirmed  on 
opinion  of  court  below  in  138  N.  ¥.  614,  33 
K.  E.  1083.  E.  S.  0. 
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to  Buch  effect.  Tha  oonsolidaUcm  put  an 
end  to  the  existence  of  iha  original  corpo- 
rations, and  a  new  one  was  formed  with  a 
capital  stock  of  $5,000,000.  The  secretary 
did  right  to  demand  the  whole  amount  paid, 
and  the  chancellor  erred  in  sustaining  the 
demurrer. 

The  decree  Is  reversed,  and  the  bill  dis- 
missed. 

Petition  for  rchearlag  denied  Oetober  18, 
1913, 


KSNTVCKT  OOUBT  OP  APPBAIjS. 

ANDREW  M.  8BA.  Jn.,  Admr.,  ete.,  of 
Bimj  Conrad,  Deceased,  Appt^ 

T. 

EVA  COIOLAD. 

(ISB  Kj.  61,  159  6.  W.  622.) 

DlToroe  —  restoration    of    proper^  — 
paid-op  insurance  polloj. 

1.  A  paid-up  life  insurance  poIioT  taken 
by  a  man  for  the  benefit  of  his  wife  is  with- 
in a  statute  providing  that  upon  divorce 
the  court  shall  restore  any  property  which 
either  party  may  have  obtained  directly 
or  indirectly  from  or  through  the  other  dur- 
ing marriage  and  in  consideration  or  by 
reason  thereof. 

E^scoppel       I«aTlnc   insurance  pollcy 
wfth  beneftdary  —  elfect. 

2.  The  administrator  of  one  who  had 
taken  Ufa  insurance  in  favor  of  his  wife, 
which  became  paid  up  before  the  parties 
were  divorced,  so  that  by  statute  the  di- 
vorce restored  the  right  to  the  proceeds  of 
the  poli<7  to  htm,  is  not  efitopped  to  assert 
title  to  such  proceeds,  the  fact  thai  tiie 
policy  is  left  in  poasession  of  the  wife,  if 
the  husband  collects  the  dividends  on  it. 
Insurance  —  right  to  proceeds  —  cliil- 

dren  —  divorce  of  parents. 

3.  Children  who  are  entitled  to  the  pro- 
ceeds of  a  poliej  of  insurance  on  their 
father's  life  in  case  of  the  death  of  Ms  wife, 
the  prior  beneficiary  in  his  lifetime,  can- 
not claim  the  proceeds  in  case  the  fathei- 
dies  before  his  wife,  altiiough  she  has  been 
deprived  of  the  right  to  tm  money  by  di- 
vorce proceedings. 

(October  1, 1018.) 

APPEAL  by  the  administrator  from  a 
decree  of  the  Common  Fleas  Branch, 

Note.  —  As  to  effect  of  divorce  on  rights 
nf  beneficiary  under  insurance  policy  or 
benefit  certificate,  see  notes  to  Wallace  v. 
Mutual  Ben.  L.  Ins.  Co.  3  L.R.A.{N.S.) 
478,  and  Green  v.  Green,  30  L.ILA.{N.S.) 
370,  and  the  later  case  at  Snyder  v.  Su- 
preme Buler,  F.  M.  a  46  L.R.A.(li.S.) 
200. 

47  LJC.A.{N.S.) 


First  Division,  of  the  Circuit  Court  for 
Jefferson  County,  in  plaintiff's  favor  in  a 
suit  to  recover  the  amount  das  <m  a  life  in- 
surance policy.  Reversed. 
The  facts  are  stated  in  the  opinirai. 
Ur.  Wilson  D.  Crabb,  for  appellant: 
The  mere  possession  of  the  policy  by 
Eva  Crarad  is  immaterial,  because  the 
right  and  title  tlioeto  were  in  Ueaty 
Conrad. 

When  a  divorce  has  been  granted,  eadi 
must  restore  to  the  other  all  invpei^  re- 
ceived during  marriage  in  eonaideratioa 

thereof. 

Leaf  V.  Leaf,  92  Ky,  166,  17  S.  W.  354. 
854;  Dunker  v.  Schuff,  134  Ky.  102,  110 
S.  W.  742;  Lankford  v.  Lankford,  —  Kj. 
— ,  117  S.  W.  062;  Thomason  t.  Thomasoa. 
142  Ky.  177,  134  8.  W.  161;  Irwin 
Irwin,  107  Ey.  24,  62  8.  W.  027;  GohUng 
V.  Golding,  82  Ky.  61;  Bayer  v.  Fnndw, 
7  Ky.  L.  Rep.  832. 

Limitation  cannot  be  pleaded  by  Eva 
Omrad,  because  Henry  Conrad  did  all 
be  could,  viz.,  to  demand  of  tiie  insnrmnee 
c<Hnpany  the  dividends. 

The  same  reasoning  applies  in  the  caw 
at  bar  as  in  a  matter  of  fraternal  insur- 
ance, and  why  not  the  same  rule  of  law? 

Green  v.  Green,  147  Ky.  608,  30  L.R.A. 
(N.S.)  370,  144  S.  W.  1073,  Ann.  Css. 
1S13  D,  683;  Breedoi  v.  Western  *  S.  L. 
Ins.  Co.  148  Ky.  488,  146  8.  W.  1104. 

Messrs.  J.  B.  Dnittn,  8.  If.  Saplnaky, 
and  Panl  Blackwood  fOT  ^pellee. 

Settle,  3^  delivered  the  opiniot  of  tte 

court: 

This  suit  was  brou^t  \ty  a{»pellee, 
Eva  Conrad,  against  the  Mutual  Benefit 
Life  Insurance  C<»npany,  of  Nemutlc,  New 
Jers^,  to  recover  $5,000,  with  intertat, 
claimed  on  policy  No.  117,140,  issued  1^  it 
February  ^  1884,  upon  the  life  of  her 
former  husband,  Henry  Conrad,  who  died 
April  11,  1011.  The  poli^  la  what  is 
known  as  a  ten-year  term  polii^;  thaX  is. 
in  consideration  of  the  payment,  February 
4,  1884,  of  a  premium  of  •810.60,  and  ths 
payment  of  a  like  sum  on  the  4tii  day  of 
Febmary  in  each  following  year,  until  ten 
full  premiums  were  paid,  the  fnantnaee 
ccmipany,  by  the  terms  of  the  poll^, 
Bgreed  to  pay  the  sum  of  $5,000  to  the 
appellee,  Eva  Conrad,  the  benefleiaiy 
named  therein,  within  sixty  days  after  doe 
notice  and  satisfactory  proof  of  the  death 
of  the  inmued,  Henry  Conrad.  It  is  al- 
leged In  the  peUthm  that  the  inswed, 
Henry  Conrad,  paid  eaeh  ci  the  annoal 
premiums  fbr  ten  years  aa  it  became  dee. 
The  answer  of  the  Motual  Life  Inanranoe 
Company  admitted  the  eontimct  of  insur- 
ance^ as  contained  in  tha  poU^,  bet 
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denied  thai  flu  i^pdla^  Bn  Oonrad,  wm 
entitled  to  tM  proooedi  thereof,  and  al- 
leged that  sooh  proceeds  dumld  be  paid  to 
the  children  of  Henry  Conrad,  who  were, 
ij  ite  erose  petitimi,  made  putiee  to  the 
action  and  ealled  npon  to  aesert  their 
claim  thereto.   It  was  permitted  to  pay 
into  court  the  amount  due  upon  the  policy, 
niercafter  the  appellant^  Andrew  M.  8ca, 
Jr.,  admlnietrator  of  the  estate  of  Henry 
Conrad,  deceased,  filed  a  petition  asldng 
that  he  be  made  a  party  d^endant,  and 
that  same  be  taken  aa  his  answer  and 
counterclaim   to  a|^IWa  petition  and 
erosB  petition  against  the  insurance  com- 
puiy  and  ehlldroi  ef  Henry  Conrad.  The 
answer  contains  several  paragraphs,  in  one 
of  which  tlie  administrator  denies  that  the 
appellee  or  children  of  Hairy  Conrad  are 
entitled  to  the  proceeds  of  the  policy.  In 
another,  he  sets  up  and  pleads  that,  in  an 
actiw  for  divorce  between  appellee  and 
Henry  Conrad,  deceased,  instituted,  in  1895, 
in  the  chancery  branch  of  the  Jefferson  cir- 
cuit eour^  judgment  was  entered  divorcing 
the  parties,  granting  appellee  $7,000  ali- 
mony, and  restoring  to  each  all  property 
and  ^roper^  rights  acquired  from  the 
other  by  or  in  consideration  of  the  mar- 
riage; and  tibat,  though,  by  virtue  of  her 
being  at  the  time  of  the  issuance  of  the 
policy  the  wife  of  Henry  Conrad,  she  nas 
named  therrin  aa  the  beneficiary,  by  the 
judgment  referred  to  and  by  reason  ol 
§  426,  Civil  Code,  and  S  2121,  Kentudcy 
Statutes,  appellee  was  devested  of  the  bene- 
ficial interest  she  toolc  under  the  policy, 
and  same  was  vested  in  Henry  Conrad; 
and  that  tiiereafter,  on  April  30,  1897, 
Henry  Conrad,  In  pursuance  of  this  right, 
made  demand  upon  the  Insurance  company 
for  the  dividend  then  due  upon  it  as  a 
paid-up   policy,  and  thereafter  repeated 
such  demands,  at  the  accrual  M  the  snbse- 
qnent  dividends  thereon,  until  his  death, 
which  dividends  wots,  aa  demanded,  paid 
to  him  by  the  insurance  company.   In  still 
another  paragraph  of  the  administrator's 
petition,  answer,  counterclaim,  and  cross 
petition,  it  was  alleged  that  the  insoranee 
policy  in  question  tiecame  by  the  rendition 
of  the  Judgment  of  divorce,  and  continued 
until  his  death,  the  property  of  Henry 
Conrad,  for  which  reason  it  was  claimed  by 
the  administrator  as  assets  of  his  estate, 
vrhioli  he^  the  administrator,  was  entitled 
to  Toeeive  and  apply,  if  necessary,  to  the 
paymott  oS  the  decedent's  debts,  or  distrib- 
ute as  required  by  the  Uwa  of  the  state. 
Appellee,  Eva  Conrad,  filed  a  demurrer  to 
the    petiti<m,  answer,  counterclaim,  and 
crosa  petition  ^  the  administrator,  which 
the  eirenit  court  sustained,  dismissed  the 
SLdministrator's  claim,  and  directed  the  re-  * 
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eelver  <rf  the  eonrt  to  pay  appellee,  Eva 
Conrad,  the  amount  ol  the  poli<7  thereto- 
fore paid  by  the  insurance  company  into 
court.  From  the  judgment  manifesting 
these  several  mliags,  the  administrator  has 
appealed. 

In  our  opinion,  the  policy  in  question 
is  propoty.  It  became  a  "paid-up"  policy 
on  the  4th  Fdiruary,  1895,  the  date  of 
the  maturity  and  paym«it  of  the  tenth 
,and  last  premium,  and,  tiiough  the  judg- 
ment of  divorce  was  rendered  November 
30,  1896,  it  Is  admitted  that  every  dividend,, 
beginning  with  the  first  one  of  February 
4,  1896,  declared  on  the  policy  after  It  be- 
came a  "piud-np"  policy,  was  received  by 
Heni7  Conrad  down  to  the  time  of  his 
death.  It  is  apparent,  therefore,  that  the 
policy,  and  Henry  Ccmrad's  beneficial  in- 
terest therein  at  the  time  of  the  granting 
of  the  divorce,  was  not  only  property,  but 
ttiat  it  was  an  investment  from  whidi  he 
derived  an  annual  profit,  from  the  time 
it  became  a  "paid-up^*  policjr  until  his 
death. 

If  COTreet  in  this  etmduslon,  the  ques- 
tion then  arises:  What  legal  effect  had 
the  judgment  of  divorce  upon  the  rights  of 
the  parties  with  reject  to  this  policy  or 
Its  proceeds!  Did  the  beneficial  interest 
given  tlie  wife  by  the  poli^  etmtlnne  after 
the  divorce,  or  was  it  devested  by  the 
divorce  and  vested  in  the  husband  1  This 
question,  as  raised  bj  a  state  of  facts  such 
as  are  here  presented,  liaa  never  been  passed 
on  l>y  this  court;  and  as  we  bave  not  been 
favored  by  j^>pellee's  counsel  with  a  brief 
containing  their  view  of  the  caae^  and  the- 
record  does  not  contain  the  written  opinion 
it  indicates  was  delivered  by  the  judge  of 
the  eirenit  court  at  the  time  of  deciding 
the  case,  we  are  not  advised  as  to  the 
grounds  upon  which  he  adjudged  appellee 
entitled  t»  the  proceeds  <rf  the  poll^  in 
controversy.  We  aasnme,  however,  that^ 
in  so  holding,  that  court  fMlowed  the  doc- 
trine anaouneed  in  Phoenix  Unt.  1^  bis. 
Co.  V.  Dunham,  46  Conn.  79,  88  Am.  Rep. 
14;  HeKee  v.  FhoBnlx  Ins.  Co.  28  Mo.  38S,. 
76  Am.  Dee.  129;  Overhiser  v.  Overhiser^ 
63  Cjio  St.  77,  60  LJLA.  662,  81  Am.  St. 
Rep.  612,  67  N.  E.  966;  Oooneetiout  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  467,  24 
L.  ed.  261,  which,  in  substane^  hold  tiiat, 
where  the  policy  of  insurance  Is  an  *'old 
line"  policy)  in  the  absence  of  a  provision 
in  the  contract  to  the  eontrary,  the  designa- 
tion of  a  boneficiary,  valid  in  its  inception, 
remains  so,  altiiough  the  insurable  interest 
or  relatlon^ip  of  the  beneficiary  has 
ceased;  therefore,  that  the  wife's  interest 
in  such  a  policy,  payable  to  her,  is  sot 
affected  ty  a  divorce.  We  have  never  giv- 
en our  approval  to  this  doctrine,  nor  have 
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we  expressly  disapproved  it,  except  with 
respect  to  mutua.1  benefit  associations.  It 
was  held  inapplicable  in  Green  v.  Green, 
147  Ky.  608,  39  L.ILA.(N.S.)  370,  144  8. 
W.  1073,  Ann.  Cas.  1013  D,  683,  vherein 
tt  is  said:  "Without  approving  of  the 
rule  applied  by  some  courts  in  the  case 
of  ordinary  life  insurance  companies,  we 
«re  of  the  opinion  that  there  is  every  rea- 
son why  a  different  rule  should  prevail  in 
the  case  of  mutual  benefit  societies.  llie> 
latter  are  organized  for  the  benefit  of  the 
members,  their  families,  and  those  depend- 
ent upon  them.  To  permit  the  benefits  to  be 
paid  to  those  who  at  one  time  sustained 
such  relation,  but  did  not  sustain  that  rela- 
tion at  the  time  of  the  member's  death,  would 
be  to  frustrate  purpose  M  the  eoclety. 
In  other  words,  to  entitle  one  to  receive 
the  proceeds  of  a  certificate  in  a  fraternal 
tBociety,  he  musti  unless  the  contract  or 
charter  and  by-laws  provide  otherwii^  bear 
tiie  required  idatlon  at  tiie  time  ot  the 
member's  death.  That  being  true,  we  are 
at  the  cpinion  that  the  divorce  operated 
to  rev<^  the  designation  of  appellant  as 
the  beneficiary  in  the  certificate  in  que>< 
tion,  and  to  substitute  decedent's  mother 
■n  her  place." 

We  are  of  opinion  that  the  question  here 
involved  is  controlled  by  the  provisions  of 
^  425,  Civil  Code,  and  S  &121,  Kentucky 
Statutes.  Though  not  in  all  respects  iden- 
tical in  language,  these  se<!tions  are  identi- 
cal in  meaning;  hence  in  this  connection 
it  will  be  sufllcient  to  quote  either.  Section 
42S,  Civil  Code,  provides:  "Every  jndg- 
■ment  for  a  divorce  from  th«  bond  of  matri- 
mony shall  contain  an  order  restoring  any 
■properly  not  disposed  of  at  the  commence- 
■ment  of  the  action,  which  either  party  may 
have  obtained,  directly  or  indirectly,  from 
or  through  the  other  during  marriage,  in 
consideration  or  by  reason  thereof ;  and 
any  property  so  obtained  without  valuable 
consideration  shall  be  deemed  to  have  been 
obtained  by  reason  of  marriage.  The  pro- 
'Ceedings  to  enforce  this  order  may  be  by 
petition  of  either  party,  specifying  the 
'property  which  the  other  has  failed  to 
-restora^  and  the  court  may  hear  and  de- 
"tcrmine  the  same  in  a  summary  manner, 
:after  ten  days'  notice  to  the  party  so 
failing." 

It  is  manifestly  the  meaning  of  the  Code 
-that  the  judgment  of  divorce  operates  to 
restore  to  the  divorced  parties  the  titie  to 
■fluch  property  as  either  may  have  obtained 
from  or  through  the  other  during  marriage, 
"in  eonstderatitm  or  hy  reason  thereof;" 
.jind  this  is  tme  whether  the  return  of  the 
47  L.Rjl.(N.8.) 


property  is  ordered  by  the  judgment  ot 
divorce,  or  in  a  subsequent  proceeding. 

If  the  order  of  restoration  be,  as  is  often 
the  case,  merely  formal,  or  none  is  nuule 
when  the  divorce  is  granted,  any  question 
as  to  what  property  shall  be  restored  by 
either  party  to  the  other  may  be  settled 
by  subsequent  proceedings.  Williams  v. 
Gooch,  3  Met.  (Ey.)  487;  Smith  v.  Smith, 
22  Ky.  L.  Rep.  265,  66  S.  W.  968;  Bennett 
V.  Bennett,  96  Ky.  645,  26  8.  W.  392: 
Johnson  v.  Johnstm,  96  Ky.  891,  29  S.  W. 
322. 

There  can  be  no  doubt  of  the  fact  that 
appellee  was,  by  the  terms  of  the  policv 
issued  upon  the  life  of  Henry  Conrad, 
named  therein  as  the  beneficiary  becau:§« 
she  was  hi*  wife,  and  by  reason  thereof 
had  an  insurable  interest  in  his  life.  It 
is  patent,  therefore,  that  whatever  interest 
or  right  she  then  had  or  took  under  the 
policy  was  acquired  in  consideratian  or 
by  reason  ol  her  marri^jo  to  Henry  Con- 
rad. The  interest  or  right  she  tbna  ac- 
quired was  destroyed  by  the  judgment  of 
divorce,  wlilcb  operated,  by  virtue  of  ita 
terms  and  the  provisions  of  the  Code,  to 
devest  her  of  it.  It  is  not  material  that 
there  was  never  an  actual  return  of  the 
policy  by  her  to  her  former  husband,  or 
that  its  return  was  never  demanded  by 
him.  The  mere  physical  retention  of 
the  policy  by  her,  whether  intentional  or 
otherwise,  did  not  confer  upon  her  any 
right  to  it,  and  the  fact  that  she  never 
demanded  or  received  the  dividends  that 
accrued  and  were  paid  upon  it,  and  that 
they  were  demanded  and  received  by  Henry 
Conrad  aa  long  as  he  lived»  shows  that  each 
of  them  understood  that  Ae  no  longer  had 
any  interest  in  the  policy.  The  policy  was 
merely  evidence  of  the  contract  with  the 
company,  upcm  which  its  UaUIi^  conid 
not  be  enforced  until  the  death  of  Henrv 
Conrad.  Had  he,  at  any  time  after  his 
divorce  from  appellee,  instituted  proceed- 
ings for  that  purpose,  he  might  Have  com- 
pelled the  delivery  to  him  of  the  policy; 
but  his  failure  to  do  bo,  whether  it  nrose 
from  a  disinclination  to  have  further  liti- 
gation with  his  former  wife,  or  other  cause, 
in  view  of  his  continued  collection  of  the 
dividends  thereon,  is  not  to  be  taken  as 
evidencing  his  recognition  of  her  ri^t  to 
it;  nor  is  his  administrator,  by  reason 
thereof,  now  estopped  to  cUm  its  pro- 
ceeds. 

While  appellee  at  no  time  aubaeqiient  H 
the  divoroe,  ud  before  Heaiy  Ocmnd's 
death,  had  an  insurmble  intmt  in  Us 
life,  it  Is  nnnecessaTy  to  determine  whether 
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tliat  fact,  of  itself,  wu  sufficient  to  devest 
ber  of  any  interest  in  the  policy  of  insnr* 
ance;  it  is  sufficient  to  place  our  decision, 
u  we  do,  on  tbe  ground  that  she  was 
devested  of  such  interest  by  the  judgment 
of  divorce,  and  the  effect  8  425  of  the  Code 
compels  us  to  give  it. 

Appellee  urges  no  equitable  claim  or 
right  to  any  part  of  the  proceeds  of  the 
policy,  such  as  might  have  existed  in  her 
favor  if  she  had  paid  the  premiums  on 
it,  or  that  she  is  entitled  to  reimburse- 
ment out  of  the  proceeds  for  money  or 
property  of  hers  which  Henry  Conrad  failed 
OT  refused  to  restore  to  her  following  the 
divorce;  but  her  oalj  claim  to  the  pro- 
ceeds of  the  policy  rests  upon  tho  naked 
grouibt  thmt  mbe  is  entitled  thereto,  be- 
cause of  the  fact  that  she  is  named  in 
the  policy  as  beneficiary,  and  tbe  farther 
fact  that,  notwithstanding  the  divorce,  she 
has  retained  possession  of  the  policy. 

In  Leaf  v.  Leaf,  92  Ky.  166,  17  S.  W. 
3S4,  854,  the  divorced  wife,  after  the  death 
of  tbe  former  husband,  was  allowed  to 
share  equally  with  her  children  tlie  pro- 
ceeds of  an  insurance  certificate  or  policy 
issued  by  a  fraternal  society  on  tlie  life 
of  the  husband,  although,  following  tlie 
granting  of  the  divorce,  he  procured  of 
the  society  a  new  certificate  payable  to  an- 
other ae  t>eneficiaTy.  But  the  reasons  of 
the  court  and  soundness  of  the  grounds 
for  so  holding  will  fully  appear  from  the 
following  excerpt  from  the  opinion:  "It 
is  argued  that  tiiere  Is  no  \ddow  surviving 
the  deceased  1^  reason  ot  the  divorce  grant- 
ed the  chancellor,  1^  which  the  mar- 
riage tie  was  severed.  It  has  been  held 
that  a  policy  of  insurance  on  the  life  of 
the  husband  for  the  benefit  of  the  wife 
was  not  forfeited  by  reason  of  a  divorce 
subsequently  obtained,  but  that  the  right  of 
the  wife  still  continued.  Qoldsmith  v. 
Union  Mut  L.  Ins.  Co.  17  Abb.  N.  C.  35. 
{Whether  this  is  the  correct  doctrine  is  not 
necessary  to  be  determined,  as  in  this  case 
the  appellee,  although  divorced,  whose 
earnings  contributed  to  keep  the  insurance 
alive,  and  who  divided  the  estate  to  which 
she  had  title  with  her  husband  when  the 
divorce  was  granted,  on  the  idea  that  she 
was  invested  with  a  beneficial  interest  in 
this  fund,  should  enjoy  Its  benefits  equally 
with  her  children,  and  as  tbe  appellanto 
are  not  entitled,  they  have  no  right  to 
complain." 

In  Dunker  v.  Schuff,  184  Ey.  192,  119  8. 
W.  742,  we  held  that  where  money  given  to 
a*  wife  hy  her  mother  went  into  her  hus- 
band's property,  and  be  received  the  bene- 
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fits  thereof,  and  her  savings  also  went  into 
his  property,  in  a  proceeding  by  the  hus- 
band under  j  425,  Civil  Code,  after  divorce 
by  the  wife,  to  have  restored  to  him 
property  conveyed  by  him  to  the  latter  in 
consideration  of  the  marriage,  such  restora- 
tion should  be  adjudged  by  the  chancellor 
only  after  a  balancing  of  the  equities  be- 
tween tbem.  The  property  involved  in 
this  case  was  a  piece  of  real  estate  in  tii» 
city  of  Louisville  and  a  paid-up  policy  of 
insurance  on  the  life  of  the  husband,  an(> 
the  judgment  required  an  equal  division) 
of  the  proceeds  of  the  policy  and  real  estato 
between  the  divorced  parties. 

Tlie  principle  announced  in  Leaf  v.  Leaf 
and  Dunker  v.  ScbulT,  supra,  is  recognized 
in  the  following  cases,  also  decided  by 
this  court:  Lankford  v.  Lankford,  —  Ky. 
— t  117  8.  W.  062;  Thomason  t.  Thomason, 
142  Ky.  177.  134  S.  W.  161;  Golding  t. 
Golding,  82  Ky.  51;  Irwin  T.  Irwin,  107 
Ky.  24,  52  S.  W.  S27.  4 

No  such  equities  as  existed  in  behalf  of 
the  divorced  wives  in  the  cases  supra  are 
presented  in  appellee's  behalf  in  the  in- 
stant case.  She  does  not  claim  to  have 
paid  any  of  the  premiums  on  tiie  policy 
on  the  life  of  her  former  husband,  or  that 
he  ever  received  or  had  the  benefit  of  any 
money  or  property  of  hers,  and  her  de- 
murrer to  the  pleading  of  the  administra- 
tor admits  the  truth  of  its  allegations  as- 
to  the  judgment  of  divorce  and  its  lega.Y 
effect  npoD  tbe  proper^  rights  of  the- 
parties.  This  being  true,  we  must  con- 
clude that,  by  virtue  of  that  judgment  ant* 
the  provisions  of  |  tfS,  CItU  Code  (i  2121^ 
Ky.  Stat.),  she  was  devested  of  any  bene- 
ficial interest  in  the  proceeds  of  the  policy 
in  controversy,  and  tiiat  the  circuit  eourtt 
erred  in  adjudging  her  entitled  to  same^. 

We  are  also  of  opinion  that  the  childreni 
of  Henry  Conrad  were  properly  refused  the 
proceeds  of  the  policy.  By  the  terms  of 
that  instrument  they  could  only  become 
beneficiaries  in  the  event  of  the  death  of 
appellee  before  that  of  their  father.  A» 
that  contingency  did  not  occur,  and  ap- 
pellee, the  original  beneficiary,  was  deprived 
of  any  interest  In  the  proceeds  of  the  policy 
by  the  judgment  f>f  divoree,  the  right  andi 
title  thereto,  upon  the  death  of  the  in- 
sured, paesed  under  the  statute  to  his  a^ 
ministrator,  who  is  now  entitled  to  reeeiT* 
same. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  the 
rendering  of  such  judgment  and  further 
necessary  proceedings  as  will  ucord  witlk. 
the  opinion. 
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COMMONWEALTH  07  KfiNTUOKF, 
Appt, 

T. 

W.  B.  HAZEL. 

(156  Ey.  80,  160  8.  W.  878.)^ 

.Uoense  —  based  on  amoimt  oi  InulneM 
—  reasonableness. 

1.  Imposing  a  license  tax  on  persons  who 

Surchase  at  a  tax  sale  to  the  amount  of 
500,  without  taxing  those  who  purchase  a 
less  amount,  is  not  an  tmreasonabls  classi- 
fication. 

Tax  —  imposition  on  pnrobasers  at  tax 
sale. 

S.  The  legislature  may  impose  a  tax  on 
persons  purchasing  property  at  tax  sales. 
Same  —  oouity  tana  —  dne  oominon- 

wealth. 

3.  Taxes  assessed  by  a  counfy  are  with- 
in the  operation  of  a  statute  imposing  a  li- 
«enBe  tax  on  persons  who  purchase  to  a 
epecifled  amount  land  sold  for  taxes  "due 
this  commonwealth." 

Same  —  asreement  with  owners  —  ef* 
,  feet. 

4.  That  a  poxeliaaer  at  a  tax  sale  does  so 
under  agreement  with  the  owners  of  the 
proper^,  by  which  they  shall  have  a  right 
to  redeem,  does  not  exempt  him  from  the 
license  tax  on  persons  who  purchase  at 
such  sales  to  a  specified  amount. 

(October  1, 1913.) 


jTolv.— £ioeiMe  taai  on  purehaaero  of 
too)  ttUea  or  tax  brolcen. 

There  sem  to  be  no  cases  except  Cou.  y. 
Hazel,  on  the  construction  of  statutes  re- 
quiring a  license  to  purchase  property  at 
tax  sales,  and  a  "tax  broker"  seems  to  have 
been  defined  for  the  first  time  by  the  Ken- 
tucky k^lature^  so  far,  at  least,  as  the 
courts  have  been  obliged  to  deal  with  the 
subject.  The  following  cases  are  set  out 
for  the  purpose  of  comparing  the  decision 
in  Cou,  V.  Hazel  with  former  holdings  of 
the  same  court. 

In  Bitzer  v.  Thompson,  105  Ky.  514,  44 
L.R.A.  141,  49  S.  W.  199,  a  city  ordinance 
providing  that  "every  person,  firm,  or  cor- 
poration who  buys  clamiB  shall  pay  a  li- 
cense of  8150  per  year"  was  hdd  to  be  un- 
constitutional as  applied  to  a  person  who 
buys,  merely  as  an  investment,  a  few  claims 
agiUnst  the  city,  which  are  admitted  to  be 
just  and  due,  but  which  are  not  paid  be- 
'cause  of  a  lack  of  funds.  The  court  said: 
"We  are,  however,  of  opinion  that  the  ordi- 
nance or  statute  which  requires  the  license 
to  be  paid  as  a  condition  precedent  to  a 
citizen  buving  a  claim  or  claims  is  uncon- 
stitutional and  void.  It  is  doubtless  true 
tiiat,  if  a  person  was  engaged  in  the  gen- 
eral business  of  brokerage,  or  making  it  his 
'business  to  buy  general  claims,  it  would  be 
^7  L.R.A.fN.S.) 


APPEAL  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for 
Daviess  County  dismissing  its  petition  for 
the  imposition  of  a  license  tax  on  defend- 
ant under  a  statute  imposing  such  tax  on 
persons  purchasing  pn^ierty  at  tax  sales. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  J.  P.  \nilttlnehlll  for  appellant. 
Messrs.  Birkbead  *  Wilson  for  the 
Commonwealth. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

-Section  4224,  Ky.  Stat.,  provides  that,  be- 
fore engaging  in  any  occupation  or  selling 
any  article  named  therein,  tbe  person  de- 
siring to  do  so  shall  proeun  a  license  and 
pay  the  tax  therein  required.  The  last  anb- 
division  of  the  section  is  in  these  words: 
"Any  person  or  corporation  who  shall  pur- 
chase lands  sold  for  taxes  due  this  eom- 
monwealth,  as  provided  in  this  chapter, 
shall  be  deemed  a  tax  broker  whenever  the 
amount  of  such  purchases  shall  aggregate 
$500,  and  shall,  within  fifteen  days  after 
the  said  sale,  procure  a  license  as  such 
from  the  auditor  of  public  accounts.  Snefa 
tax  broker  shall  pay  for  said  license  an 
amount  equal  to  15  per  centum  of  the  ag- 
gregate amount  of  the  purchases  made  hj 
him,  and  the  sales  to  him  shall  not  beoome 
effective  until  said  licotae  shall  have  becK 
procured.  No  claim  shall  be  allowed  by  the 
auditor  to  such  purchaser  for  defects  <tf 

competent  to  impose  a  license  fee;  but,  ae- 
cording  to  the  averments  in  this  petiti<», 
the  appellant  was  onl^r  purchasing  claims 
on  the  city  of  Louisville,  which  were  ad- 
mitted by  said  city  to  be  just  and  due,  and 
it  would  seem  that  it  would  be  unreasonable 
to  impose  a  license  tax  up<m  a  citizen  who 
merely  wanted  to  buy  a  few  claims,  or  some 
of  a  puticnlar  elasi,  as  an  Investment.  It 
would  also  be  injurious  to  the  claimant, 
whose  claim  could  not  be  paid  when  due,  to 
require  a  tax  to  be  paid  to  the  same  au- 
thority who  owed  the  claim  before  the  pur- 
chaser could  be  allowed  to  biqr  the  same. 
The  tendency  of  such  a  license  would  be  to 
impose  a  hardship  upon  the  claimant  as 
well  as  upon  the  purchaser,  and  it  seems 
that  public  policy-  forbids  the  imposition  of 
any  such  tax  or  restriction  in  regard  to  the 
purchase  of  such  claim.  Such  license  would 
tend  to  lessen  the  value  of  the  claim  which 
the  city  had  undertaken  to  pay  at  maturity, 
and  consequently  would  enable  the  city  to 
derive  a  profit  or  revenue  fran  its  own 
laches,  and  would  tend  to  lessen  the  una- 
ber  of  claim  buyers,  and,  as  a  eonseqnenee, 
cheapen  the  claim,  and  therebj  wnrngfolty 
injure  the  credit  of  the  city." 

And  Gast  v.  Thompson*  20  Ej.  L.  Bep. 
1319,  49  S.  W.  1113,  upon  identical  facts, 
was  decided  the  same  day  as  and  ruled  by 
the  Bitser  Caa^  si^ra,  and  in  the  Gatfc 
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title»  CTTtm  of  MHSwnant,  or  otherwise." 
Aaj  person  or  eorporaUon  who  shsll  fail  to 
procure  the  lleense  as  herdnabove  required, 
or  who  Tiolatea  any  of  tlw  above  prorisions, 
shall,  on  conTiethm,  be  fined  not  less  than 
925  nor  more  tiutn  $100  for  each  offense. 

This  action  was  brought  by  a  revenue 
agent  in  the  Daviess  county  «nir^  In  the 
name  itf  the  commonwealth,  against  W.  8. 
Hazel,  it  being  charged  in  tiie  petition  that 
in  January,  1S08,  1909,  and  1910,  he  pur- 
chased land  at  tax  sales  made  by  the  sher- 
iff at  the  courthouse  door  in  Owensboro, 
Kentnd^,  the  amount  of  his  purchases  at 
each  sale  being  over  $500;  but  that  he  had 
not  paid  tiie  license  tax  in  any  year.  Judg- 
ment was  prayed  against  him  for  the  license 
taxes,  amounting  to  about  $400,  with  inter- 
est and  a  penalfy  of  80  per  cent.  An 
agreed  statement  of  fttcts  was  filed,  and  on 
these  faets  the  county  court  gave  judgment 
against  HazeL  He  appealed  to  tiie  Daviess 
cirenit  eonrt.  In  the  circuit  coutt  the  case 
was  submitted  upon  the  same  agreed  facts. 
The  circuit  court  dismissed  the  plaintiff's 
petition,  holding  the  statute  uneonstitution- 
al.  The  commonwealth  appeals. 

The  circuit  oourt  was  of  opinion  that  under 
the  Constitudtm  all  persons  engaged  in  any 
business  or  profession  must  be  taxed  or  else 
the  taxation  of  ime  elaas  irithout  any  tax 
on  the  other  would  be  a  discrimination  that 
tlie  Constitution  does  not  authorize;  that 
under  the  statute  in  question  a  peraon 
ml|^t  be  a  tax  broker  and  not  be  subject 

Case,  on  second  appeal  in  23  Kt.  L.  Kep. 
992,  64  S.  W.  632,  it  was  held  that  no 
matter  how  many  claims  tlie  person  bought, 
and  regardless  of  the  fact  that  he  made  a 
business  of  purchasing  the  claims,  the  ordi- 
nance was  unconstitutional  as  to  him.  The 
oonrt  said:  "The  distinction  is  that  to 
avoid  the  ordinance  he  must  buy  exeluaive- 
ly  for  himself;  he  must  not  deal  as  a 
broker." 

And  in  Louisville  v.  Bimons,  133  Ky.  782, 
119  S.  W.  18S,  a  city  ordinance  requiring 
every  person  lending;  or  advancing  money 
on  assignment  of  salaries  to  pay  a  license 
tax  was  held  to  be  unconstitoUonal  so  far 
as  it  requires  the  payment  of  the  taxes  by 
persons  only  buying  claims  sgalnst  the  city. 
The  court  cites  Blteer  v.  Thompson,  supra, 
and  copied  the  opinion  as  quoted,  supra, 
as  the  ground  of  the  instant  decision,  and 
said:  "It  is  apparent  that  the  impoeition 
of  a  $1,000  license  tax,  as  contemplated  by 
tihe  present  ordinance,  for  the  right  to  pur- 
ehaae  claims  against  the  oitr  of  Louisville, 
as  appdlees  are  doing,  would  not  only  re> 
suit  in  the  evils  described  in  the  opinion  in 
Bitzer  V.  Thompson,  supra,  hut,  in  addition, 
strongly  tend  to  establish  a  monopoly  in 
the  business  of  buying  such  claims,  for  the 
exorbitant  amount  of  the  license  fee  would 
confine  such  business  in  tiie  city  of  Louis* 
ville  to  a  very  few  purchasers,  or,  more 
47  LJtA.(N.S.) 


to  n  Ueenao  fsa  U  he  did  not  do  $000  worth 
of  business,  wliile  the  man  who  did  $500 
worth  of  business  would  hnve  to  pay  a 
license  fee.  Tn  Covington  v.  Dalheim,  12U 
Ky.  20,  102  8.  W.  829,  a  license  upon 
grocery  stores,  graded  according  to  the 
numlier  of  delivery  wagons  and  horses  em- 
pli^ed,  was  held  nnconstitutional  In  that 
ths  tax  was  impossd  upon  groeers  who  de- 
livered by  wagon,  and  those  wlio  did  not 
USB  a  wagm  were  exonpted.  In  Bead  v. 
Graham,  81  Ky.  L.  Kep.  $S9,  102  8.  W. 
860,  the  same  principle  was  aj^lied  to  milk 
dealers,  who  were  taxed  in  the  same  way. 
In  Hager  v.  Walker,  128  Ky.  1,  16  UELA. 
(NJ3.)  105,  129  Am.  St.  Rep.  238,  107  S. 
W.  264,  a  liconse  tax  on  real  estate  agents 
was  declared  unconstitutional  because  it 
exempted  all  real  estate  agents  outside  of 
cities  and  towns  from  the  payment  of  the 
tax.  But  none  of  these  cases  seem  to  u& 
to  apply  here.  In  Bitzer  v.  Thompson,  105 
Ky.  514,  44  L.R.A.  141,  40  S.  W.  109,  it 
was  held  that  a  license  tax  on  claim  brokers 
did  not  apply  to  a  person  who  bought  a 
few  claims  as  a  side  investment,  bat  did  not 
follow  the  business  of  buying  claims.  Blmi- 
lar  rulings  have  been  made  in  other  states. 
Thus,  a  man  who  ke^fM  a  general  store  Is 
not  a  junk  dealer,  althou^  he  m^r  oc- 
casionally take  In  'bmde  a  ^eee  of  seoond- 
hand  furniture.  Dnluth  t.  Blotnn,  66  Hinn. 
97,  81  L.ItJL.  089,  60  N.  W.  680;  Com.  T. 
Bingold,  188  Mass.  808,  06  N.  IE.  874;  John- 
likely,  to  one  person,  firm,  or  corpora- 
tion." 

But  in  Com.  v.  Kazct.,  the  court  says; 
"It  is  earneetly  insisted  that  it  is  unrea- 
sonable that  the  state  should  sell  land  to 
the  highest  bidder  for  the  nonpayment  of 
taxes,  and,  on  the  otiier  hand,  levy  a  tax 
on  persons  who  bid  at  the  sate,  tons  de- 
terring people  from  bidding,  and  preventing 
the  properfy  from  selling  as  readily  as  it 
would.  But  the  whole  matter  of  collecting 
the  public  revenue  rests  in  the  sound  dis- 
cretion of  the  legislature;  and,  in  the  ab- 
sence of  a  constitutional  provision  en  the 
subject,  the  question  is  purely  legliJiatiTe, 
and  not  judicial.  The  legislature  may  de* 
clare  the  public  policy  of  the  state  in  the 
absence  of  a  constitutional  provision  to  the 
contrary."  In  the  former  opinions  a  city 
ordinance  was  the  subject  for  considera- 
tion, but  the  decisions  do  not  rest  upon  any 
distinction  between  it  and  a  state  statute. 
In  the  instant  case  the  statute  mereW  pre- 
scribed "a  test  by  which  it  could  he  de- 
termlMd  whetlier  a  man  was  or  was  not  a 
tax  broker;"  but  it  would  not  be  seriously 
contended  that  the  legislature  could  arbi- 
trarily place  persons  who  are  eoastitution- 
ally  nontaxable  in  the  taxable  class  merely 
by  definition,  and  the  language  above  quoted 
hidieates  that  the  eonrt  did  not  intcmd  so 
to  hold.  J,  W.  M. 
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son  T.  Williams,  8  Ind.  App.  677,  36  N.  E. 
167;  30  Cyc.  1164. 

The  legislature  did  not  intend  that  every- 
one who  bought  property  at  a  tax  sale 
should  be  regardvd  a  tax  broker.  It  was 
intended  to  reach  the  class  of  persons  who 
make  it  a  business  to  deal  in  this  class  of 
property;  and,  in  declaring  that  one  whose 
purchases  at  a  sale  should  aggregate  $500 
should  be  deemed  a  tax  broker,  it  vas 
merely  laying  down  a  test  by  which  it  could 
be  determined  whether  a  man  was  or  was 
not  a  tax  br(^er.  License  taxes  are  often 
regulated  by  the  amount  of  business  done; 
and  it  is  not  an  unreasonable  discrimina- 
tion when  the  l^islature  declares  that  a 
person  whose  purchases  at  a  sale  do  not  ag- 
gregate $500  shall  not  be  deemed  a  tax 
broker.  It  is  true  that  some  hardship  may 
result.  The  man  whose  purchases  amount 
to  $490  at  a  sale  will  not  be  taxed,  while 
the  man  whose  purchases  amount  to  $510 
will  be  taxed.  But  in  any  class ificati en 
there  must  be  a  line  drawn,  and  those  on 
one  side  of  the  line  will  be  exempt,  while 
those  on  the  other  side  of  the  line  will  be 
subject  to  the. tax.  Manifestly  it  would  not 
do  to  requ  ire  everybody  who  buys  at  a 
tax  sale  a  piece  of  property  to  pay  a  license 
tax.  The  tax  act  is  not  aimed  at  the  man 
who  makes  an  occasional  purchase,  hut  at 
him  who  makes  such  parchasing  his  busi- 
neg,  and  is  not  invalid.  It  rests  on  a  rea- 
sonable classification. 

It  is  earnestly  insisted  that  it  is  unrea- 
sonable that  the  state  should  sell  land  to 
the  highest  bidder  for  the  nonpayment  of 
taxes,  and,  on  the  other  hand,  levy  a  tax 
on  persons  who  bid  at  the  sale,  thus  deter- 
ring people  from  bidding  and  preventing 
the  property  from  selling  as  readily  as  it 
would.  But  the  whole  matter  of  collecting 
the  public  revenue  rests  in  the  sound  dis- 
cretion of  the  legislature;  and,  in  the  ab- 
sence of  a  constitutional  provision  on  the 
subject,  the  question  is  purely  legislative, 
and  not  judicial.  The  legislature  may  de- 
clare the  public  policy  of  the  state  in  the 
absence  of  a  constitutional  provision  to 
the  contrary. 

On  the  agreed  facts  it  was  shown  that 
Hazers  purchases  at  each  of  the  sales 
amounted  to  less  than  $500  if  the  county 
taxes  and  the  cost  were  not  included.  It  is 
true  that  in  the  statute  the  words  used  are 
"lands  sold  for  taxes  due  this  common- 
wealth;" but  by  §  4129,  Ky.  Stat.,  the  sher- 
iff  is,  by  virtue  of  his  office,  the  collector 
of  all  state,  county,  and  district  taxes,  un- 
less directed  to  be  paid  to  some  other  per- 
son. By  g  4148,  Ky.  Stat.,  all  state,  coun- 
ty, and  district  taxes,  except  as  otherwise 
provided,  shall  be  due  on  the  1st  day  of 
March  after  the  assessment.  Section  4151, 
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Ky.  Stat.,  provides  that  when  land  is  sold 

for  taxes,  and  no  one  will  bid  the  amoant 
of  the  taxes,  interest,  and  cost,  it  shall  be 
the  duty  of  the  sheriff  to  purcbaM  same 
for  the  state,  county,  and  taxing  district 
having  taxes  against  the  delinquent,  for  the 
amount  of  the  taxes  due,  interest  and  pen- 
alty, cost  and  commission  thereon ;  the  own- 
er to  have  the  right  to  redeem  the  land  at 
any  time  within  two  years.  It  will  thus  be 
seen  that,  when  the  land  is  sold  for  taxes 
due  the  state,  it  must  also  be  sold  for  the 
county  taxes;  and,  if  no  one  else  will  bid, 
the  sheriff  must  bid  in  the  land  for  the 
staite  and  the  county  for  both  the  state  and 
th^  county  taxes.  Tlie  county  is  only  an 
aru>  ot  the  state  government.  Its  taxes  are 
levied  by  the  autliority  of  the  state,  and 
are  taxes  due  the  commonwealth  within  the 
meaning  of  the  statute  in  question,  for  pur- 
chasers at  tax  sales  must  buy  for  the  coun- 
ty taxes  as  well  as  the  state  taxes.  The 
amount  for  which  the  sale  is  made  is  the 
unit  on  which  the  license  tax  is  to  be  com- 
puted. T))e  words  "the  amount  of  soeh 
purchases"  must  mean  the  price  paid  fat 
the  various  pieces  of  property. 

In  the  agreed  statement  of  facts,  it  was 
also  set  out  that  Hazel  bought  a  part  of  the 
property  at  the  request  of  the  owners  and 
under  an  agreement  with  them  by  which  the 
property  be  so  purchased  might  be  redeemed 
by  them  upon  substantially  the  same  terms 
and  oonditioDS  as  fixed  by  the  statute  for 
the  redemption  of  property  sold  for  taxes. 
There  was  nothing  in  this  agreement  to 
exempt  Hazel  from  the  license  taix.  Th<^ 
agreement  was  simply  that  Hazel  would 
buy  the  property  at  the  sale  and  bold  it  as 
purchaser;  the  owners  preferring  that  he 
should  buy  it  rather  than  someone  else.  He 
did  not  buy  it  for  them,  but  for  himself,  and 
he  was  to  have  all  the  rights  of  a  purchaser 
at  a  tax  sale. 

We  therefore  conclude  that  the  statute  is 
valid,  and  that  neither  of  the  defenses  set 
out  in  the  agreed  facts  la  maintainable. 

Judgment  reversed,  and  eanae  raoBuided 
for  a  new  trial. 


IiOUISIANA  SCPBJEMS:  COURT. 

ADELE  B.  8HIKLD 
v, 

F.  JOHNSON  &  SON  COMPANY,  Limited, 
et  al. 

(182  La.  778,  61  So.  787.) 
BTdlgeilce  —  concnrrent  —  Joint  Itabll* 
1.  If  the  concurrent  n^Hgence  of  two  or 
Headnotes  by  Sovmsmu,  J. 
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more  MTBons  combined  results  in  ui  injury 
to  a  third  person,  the  latter  maj  recover 
frtnn  either  or  all. 

Some  —  last  dear  chanoa  —  doctrine 
between  defendants. 

2.  Tb«  doctrine  of  "the  last  clear  chance" 
Tma  no  application  between  two  or  more  de- 
fendanta,  as  to  one  another,  who  are  charged 
with  concurring  fault  resulting  in  injury 
and  damage  to  a  plaintiff. 

Parties  —  wife  —  anthorlzatlon  of  hus- 
band. 

3.  The  authorization  of  the  husband  to 
the  wife  is  unnecessary  in  a  suit  by  her 
for  damages  resulting  from  personal  in- 
juries to  her,  which  umages  are  "recover* 
able  by  herself  aUme." 

(March  31,  1918.) 

CROSS  APPEALS  from  a  Judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  oiused  by 
defendants'  negli^noe;  defendant  Johnson 

Note. —The  applicability  of  the  doctrine 
of  last  clear  chance  as  between  persona 
sued  as  joint  tort  feasors  presents  a  novel 
aspect  of  that  much  discussed  subject.  It 
seems  clear,  however,  as  held  in  Shield  v. 
F.  Johnson  ft  Son  Co.,  that  the  doctrine 
was  inapplicable  to  the  case  on  the  plead- 
ings, in  view  of  the  fact  that  the  negligence 
charged  against  the  railway  company  was 
not  the  failure  to  exercise  due  care  after 
discovering  the  danger,  bat  the  failure  to 
Iceep  a  logout  or  to  observe  other  precau- , 
tions  prior  to  the  actual  discovery  of  the 
danger,  and  of  the  allegation  that  the  neg- 
ligence of  the  two  defendants  was  concur-' 
rent,  since,  by  the  weight  of  authority, — 
although  there  is  some  conflict  on  the  point, 
• — the  concurring  negligence  of  the  party 
invoking  the  doctrine  is  fatal  to  its  ap- 
plication, where  the  negligence  charged 
against  the  other  party  consisted  merely  of 
acts  of  omission  prior  to  'the  actual  dis- 
covery of  the  danger  (see  note  to  Dverson 
T.  Union  P.  R.  Co.  7  L.R.A.(N.S.>  132,  and 
various  other  notes  and  commente  referred 
to  in  the  note  to  Southern  R,  Co.  v.  Bailey, 
27  L.R.A.{N.S.)  379).  The  conclusion  on 
the  evidence  that  the  railway  company  was 
not  guilty  of  negligence  at  all,  of  course, 
precluded  all  opportunity  of  raising  the 
question  on  the  merits. 

A  different  question  would  have  been  pre- 
sented if  it  bad  been  alleged  or  found  in 
Shield  t.  F.  Johnsoh  ft  Son  Co.,  that  the 
motorneer  of  the  car  actually  discovered, 
and  ought  to  have  realized,  the  danger  in 
time  to  stop  the  car,  even  assuming  that 
the  chauffeur's  negligence  was  concurrent; 
or  if  it  had  been  alleged  or  found  that  the 
chauffeur,  although  originally  guilty  of  neg- 
ligence, was  unable  to  extricate  hia  taxicab, 
and  that,  In  that  situation,  the  motorneer, 
by  the  performance  of  his  duty  to  keep  A 
lookout,  could  have  discovered  the  daurar 
47  LJtA.(N.8.) 


ft  Son  Company  appealing  from  the  judg- 
ment against  it;  and  plaintiff  appealing 
from  so  much  as  rejected  her  claim  against 
the  defendant  railway  and  light  company. 
Reversed  on  defendants'  appeal.  Affirmed 
on  plaintiff's  appeal. 

Messrs.  Dlnkelspiel,  Hart,  A  Davey, 
for  liquidators  of  F.  Johnsoi  ft  Son  Com- 
pany, defendants: 

Under  the  doctrine  of  last  clear  chance, 
the  defendant  Johnson  Company  is  re- 
lieved from  responsibility  for  its  allq^ 
negligence. 

Wilkinson,  Personal  Injuries,  S  70;  Mc- 
Guire  v.  Vickaburg,  S.  ft  P.  R.  Co.  46  La. 
Ann.  1543,  16  So.  457;  Belle  Alliance  Co. 
V.  Texas  ft  P.  R.  Co.  125  La.  777,  51  So. 
846,  19  Ann.  Cas.  1143;  Hanna  v.  New 
Orleans  R.  ft  Light  Co.  126  La.  634,  52 
So.  855;  Lea  v.  Kentwood  ft  E.  R.  Co. 
131  La.  862,  60  So.  370;  Sullivan  v.  Vicks- 
burg,  S.  ft  P.  R.  Co.  80  La.  Ann.  800,  4 
Am.  St.  Rep.  289,  2  So.  680;  Laidlaw  t. 
Sage,  168  N.  Y.  73,  44  L.RjL  216,  62  N. 

and  averted  the  accident,  even  though  he 
did  not  in  fact  discover  it.  Upon  either 
hypothesis,  according  to  the  weight  of  au- 
thority,— although  there  is  some  conflict, — 
the  antecedent  negligence  of  the  chauffeur 
would  not  have  precluded  a  recovery  by  him 
against  the  railway  company  if  he  had  been 
injured  (see  as  to  first  hypothesis,  notes  in 
7  L.R.A.(N.S.)  132,  and  27  L.RA.(N.S.) 
370,  and  as  to  the  second  hypothesis,  notes 
in  56  L.R.A.  418,  and  36  L.R.A.(N.S.)  S57). 
Since,  upon  the  latter  hypothesis  at  least, 
t.  e.,  that  the  chauffeur  could  not  extricate 
his  taxicab,  the  result,  under  the  doctriJoa 
of  last  clear  chance,  would  be  attributable 
to  the  view  that  his  antecedent  negligence 
was  a  remote  cause  or  condition  of  the  ac- 
cident, and  not  one  of  the  proximate  causes 
thereof, — for  a  recent  case  in  which  this 
view  of  the  doctrine  is  clearly  expressed, 
see  Nehring  v.  Connecticut  Co.  4S  L.R.A. 
(N.S.)  806,— it  might  be  argued  with  some 
plausibility  that  if  the  interruption  of  the 
chauffeur's  negligence  would  have  the  effect 
to  make  the  negligence  of  the  motorneer 
in  failing  to  keep  a  lookout  the  sole  pro]d- 
mate  cause  of  an  injury  to  the  chauffeur, 
it  would  have  the  same  effect  as  to  an  In- 

}'ury  to  a  passenger  riding  with  the  chauf- 
eur.  It  may  be  doubted,  aowever,  whether 
the  courts  in  any  event  would  be  inclined 
to  apply  a  doctrine  originally  designed  to 
permit  one  to  recover  for  an  injury  to  him- 
self notwithstanding  his  own  antecedent 
negligence,  so  as  to  relieve  him  from  liabil- 
ity to  a  third  person  who,  in  the  first  in- 
stance, at  least,  was  brought  into  a  posi- 
tion of  danger  by  reason  of  the  former's 

^oPthe  question  of  proximate  cause  as 
affecting  applicability  of  the  rule  denying 
contribution  between  joint  tort  feasors,  see 
note  to  Tacoma  v.  Bonnellf  Stf  L.R.A.(N.S.) 
ffSS.  O.  H.  P. 
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E.  679;  Cortollo  t.  Third  Ave.  R.  Co.  Ul 
27.  Y.  817,  S8  N.  B.  897 1  Lau^Un  t. 
St.  Louis  ft  S.  F.  R.  Co.  144  Mo.  App. 
185,  129  S.  W.  1008;  Illund  ft  Swboud 
Coasting  Co.  v.  Tolson,  1S9  U.  8.  661.  S5 
L.  ed.  270.  11  Sup.  Ct.  Bap.  6SS;  Grand 
TrunlE  B.  Co.  r.  Iybb,  144  U.  S.  408.  86 
U  ed.  485.  12  Sup.  Ct.  Bep.  879.  IS  AoL 
Neg.  Cas.  669;  Sbearm.  ft  Bedf.  Ncg.  ftth 
ed.  S  M;  Wlisrion,  Neg.  4th  ed.  |  840; 
Thomp.  Neg.  2d  ed.  I  282;  Fattenon,  Rail- 
way Acci.  Law.  S  58;  Healey  t.  Dry  Dock. 
E.  B.  ft  B.  R.  Co.  14  Jonw  ft  &  473; 
Birmingham  B.  Idght  ft  P.  Co.  t.  Simp> 
BOB,  —  Ala.  — f  60  So.  218;  Appel  t. 
Selma  Street  ft  St^urban  R.  Co.  —  Ala. 
—f' 69  So.  164;  Birmingham  R.  Light  ft 
P.  Go.  T.  Drennen.  176  Ala.  888.  57  So. 
876. 

Meeen.  Meirlok.  Lewla.  Genaler.  A 
Scliwara,  with  Mr.  Edwin  T.  Merrick, 
for  plaintiff: 

If  there  was  eoneurring  negligence,  plain- 
tiff is  entitled  to  damages  against  both 
defendants. 

Roby  T.  Kansas  City  Bouthem  R.  Co. 
130  La.  880.  41  LJUA.(N.S.)  355,  58  So. 
606;  Little  v.  Hackett,  116  U.  'S.  860.  29 
L.  ed.  662.  6  Sap.  Ct.  Rep.  391;  Holzab  t. 
Kew  Orleans  ft  C.  R.  Co.  38  La.  Ann. 
185,  68  Am.  Rep.  177;  Perez  v.  New  Or- 
leans City  ft  Lake  R.  Co.  47  Ia.  Ann. 
1391,  17  So.  860;  Smith  t.  O'Brien,  46 
Misc.  825,  94  N.  Y.  Supp.  673;  Diocese  of 
Trenton  v.  Toman.  74  N.  J.  Eq.  702,  70 
Atl.  606;  Date  Denver  Citv  Tramway 
Co.  97  C.  C.  A.  611.  178  Fed.  788.  19  Ann. 
Caa.  1228. 

There  can  be  no  doubt  of  the  liability 
of  F.  Johnson  Sob  ft  Company  Limited,  for 
negligence. 

IlUnois  C.  B.  Co.  t.  O^eill,  100  C.  C. 
A.  658.  177  Ji'ed.  830;  Peres  v.  New  Orleans 
City  ft  Lake  R.  Co.  47  La.  Ann.  130],  17 
So.  860;  Hemingway  T.  New  Orleans  City 
ft  Lake  R.  Co.  60  La.  Ann.  1087,  23  So. 
962;  Dieck  r.  New  Orleans  City  ft  Lake 
R.  Co.  61  La.  Ann.  280.  25  So.  71;  Lan- 
phier  T.  F.  Johnson  ft  Son  Co.  117  La. 
742,  42  So.  254;  Roby  v.  Kansas  City 
Southern  R.  Co.  130  Ia.  880.  41  LRjl. 
(N.S.)   355,  58  So.  696. 

Negligence  is  shown  on  the  part  of  the 
railroad  company  also. 

Holzab  T.  New  Orleans  ft  C.  R.  Go.  88 
La.  Ann.  189.  68  Am.  Rep.  177. 

Plaintiff  was  authorized  fay  her  husband 
to  bring  this  suit. 

Lacour  v.  Delamarre.  2  la.  Ann.  140; 
Dunn  T.  Woodward,  11  la.  Ann.  265; 
Hart  T.  Connolly,  49  La.  Ann.  1587,  22 
Bo.  809;  Evane  De  I/Isle,  24  La.  Ann. 
248;  Payne's  Succession,  25  La.  Ann.  202; 
JumtmTille  t.  Sharp.  27  La.  Ann.  461;  Le 
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Blano  T.  Dnbroea.  6  La.  Ann.  860;  Lewis 
T.  Holmes.  100  La.  1036.  61  LJt.A.  274, 
84  So.  66;  Fried's  Suceeaaiim.  106  La.  27S, 
30  So.  889;  Harknesa  t.  LouialaBa  ft 
W.  R.  Go.  110  La.  822.  84  So.  791. 

Messrs.  Dart.  Kenun,  *  Dart  for  de- 
fendant Railway  ft  Light  Cfm^any. 

SommerrUIep  J.,  delivered  tta  o^nkn 
of  the  court: 

Mrs.  Adele  B.  ShIeU,  Joined,  aided,  an- 
tiiorized.  and  assisted  liy  li^  hnsband, 
Henry  Shield,  sues  defoidanta  in  the  aoa 
of  $12,984  for  pnsmal  iajuias  mffered 
her  throng  the  alleged  eonenning  laalt 
nid  n^ligence  of  defendants. 

There  was  a  Terdiet  in  favor  of  the  pl^- 
Uff.  Mrs.  Shield,  and  against  V.  Johnson 
ft  Sod  Company.  Lindted,  in  the  snm  id 
$6,000;  and  her  claim  against  the  New 
Orleans  Railway  ft  li^t  Gonpany  was 
rejected. 

Mrs.  Shield  appeab  fioaK  the  Judgment 
in  favor  of  the  New  Orleaaa  Railway  ft 
Light  Company;  and  F.  Johnaon  ft  Sam 
Company,  Limited  a^eala  from  fhe  jndg- 
mwt  against  it. 

The  verdict  rendered  in  the  ease  reads 
as  follows: 

New  Orleans.  December  7tii,  1911. 
We,  the  Jury,  find  a  verdict  for  the 
plaintiff  in  the  nun  d  $6,000  ajjainst  the 
defendants,  A.  J.  StaUings  and  Bernard 
McCloskey.  li^idatora  of  F.  Johnaon  £ 
Son  Company,  Limited,  and  reject  the  de- 
mand against  defendant  New  Orleans  Rail- 
way ft  Light  C<»npany. 

But  the  judgment  rendered  in  the  cause 
does  not  follow  the  vwdicb  ai  the  Jury-  It 
is  in  favor  of  Henry  Shield,  the  husband, 
as  well  as  Mrs.  Shield,  when  he  was  be- 
fore the  court  claiming  <mly  incidental 
dunages.  and  the  verdirt  of  the  jmy  did 
not  undertake  to  find  in  his  favor.  Tbe 
judgment  is  as  foIUnra:  "It  la  ordo^ 
adjudged,  and  decreed  that  flwre  be  Ju^- 
ment  in  favor  of  plaintiff.  Adele  Boyd 
Shield,  and  Henry  Shield,  and  against  tiie 
defendants  A.  J.  Stallings  and  Bernard  Me- 
Closkey,  liquidaton  of  F.  Jidinson  ft  Son 
Company,  Limited.  In  flie  full  mm  of 
$6,000.  with  legal  interest  tboeon  fioa 
date  Jndgment  until  paid,  and  aO  coats." 
And  there  was  further  jodgment  in  favor 
of  the  New  Orlouia  Railway  ft  Uffiit  Com- 
pany. 

Aa  the  judgment  did  not  follow  tbe  ver> 
diet  9f  the  jury,  it  will  be  annulled  and  set 
aside;  and  a  proper  judgment  will  be  «fr 

tered  in  the  cause. 

The  defendant  F.  Johnson  ft  Son  Cob- 
pany.  limited,  excq>ted  to  the  petition  tt 
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plaintiff  Ml  the  ground  that  she  had  not 
been  authorized  her  Itusband  as  required 
bj  law  to  institute  and  prorecute  the  suit. 
But  tbe  law  is  that  damages  resulting 
from  personal  Injuries  to  the  wife  shall  not 
form  part  of  the  community,  hut  shall  al- 
ways be  and  remain  the  sepuate  ^taptfrtj 
uf  the  wife,  and  recoverable  bjr  herself 
alone.  Act  68  of  1902,  p.  Off.  The  term 
«mployed  1^  the  lawmakers  la  "reeover- 
ahle,**  the  plain,  ordinary,  and  natural 
meaning  of  whieh  is  that  which  Is  able  to 
be  raemrmdj  "obtainable  frcm  a  dd^tw  ot 
possessor,  as  by  bgal  process."  It  awani 
-that  whkh  eaa  be  recovered  as  a  natter 
«f  kgml  right.  And  the  wife  "by  hezself 
alone"  may  reoorar  the  damages  resnlttog 
from  personal  Injuries  to  her.  She  does 
not  need  the  authorisation  of  her  husband 
to  recover  damages  for  personal  injuries  in 
the  courts  of  the  state.  Schoppel  t.  Dafy, 
112  I*.  201,  208,  80  So.  882;  Be  OUver 
(D.  C.)  100  Fed.  784,  788. 

Defendant  the  Johnson  Company,  also 
«xaepted  to  the  petition  on  the  ground  at 
vagueness.  This  exceptitra  was  properly 
overruled.  Both  defendants  ctocgited  on 
tiu  ground  ot  no  oanse  of  action.  This 
exception  la  aimed,  in  part,  at  those  Items 
damages  set  fmrtik  in  the  petition  for 
doctor  bills,  nurse  bills,  drug  bills,  cloth- 
ing, and  hospital  ambulanoe  service  eon- 
neoted  with  the  Injury  alleged  by  plain- 
tiff. These  an  szpoisea  of  l£e  oommunity 
for  which  the  husband  Is  responsible;  and 
he  alone  can  recover  therefor.  As  the 
ease  is  to  be  remanded,  it  is  unnecessary 
to  now  dl^oae  of  this  point,  beyond  sus- 
taining the  exception  as  to  these  items  in 
the  wife's  original  petition.  The  excep- 
tion of  no  cause  of  action  was  based,  fur- 
ther, upon  those  allegations  in  the  petition 
whldi  all^  concurring  fault  and  negll- 
gence  on  the  part  of  both  defendants;  the 
latter  arguing  that  tiie  idlcgation  as  to 
the  fault  of  one  defendant  as  set  forth 
in  the  petititm  destroyed  the  dfect  of  the 
allegation  as  to  tiie  fault  of  the  other  de- 
fendant. 

Plaintiff  alleges  that  she  was  a  paiuwnger 
in  a  taxicab  belonging  to  the  defendant  F. 
■Johnson  ft  Son  Company,  Limited,  when 
it  collided  with  a  street  car  belonging  to 
the  New  Orleuu  Railway  ft  Light  Com- 
pany, and  that  she  was  Injured  in  said 
collision  hi  the  manner  set  forth  in  detail 
in  her  petition.  With  reference  to  the 
fault  of  the  Johnson  Company  she  alleges: 
"That  BiUd  ehanffenr  in  charge  of  the  taxi- 
cab  occupied  by  petitioner,  Adele  Boyd 
Shield,  notwithstanding  he  saw  or  could 
have  seen  that  said  ear  was  approaching, 
negligently  and  nnskilfnlly  attempted  to 
■cross  the  trade  In  front  cl  the  ear,  when 
47  L.R.A.{N.S.) 


he  should  have  stopped.  In  all  of  whidi 
he  failed  and  was  negligent.  If  he  saw 
the  car,  he  did  not  stop  and  wait  until  U 
passed,  as  he  should  have  done.  If  he  did 
not  see  the  car  coming,  then  it  was  negli- 
gence in  not  keeping  proper  watch  and  look- 
out, and  looking  for  it  as  he  approached 
Derbigny  street  or  some  steeet  near  there, 
for  he  did  not  stop,  but  drove  seross  Canal 
street  in  front  of  the  approaching  electric 
car  which  stmdc  the  taxicab  in  which  your 
petitioner,  Adele  B.  Shield,  was  seated,'* 
— and  then  proceeding  to  ^ve  a  descrip- 
tion of  the  injury  suffned  by  her.  "It 
was  at  fault  In  running  said  Canal  Belt 
oar  at  a  high  rate  of  ^eed  beyond  that 
allowed  by  My  ordtnanoes;  by  running  a 
ear  not  equipped  with  the  proper  apparat- 
us for  ^lUck  stoppings  and  said  company 
was  likewise  n^tigent  in  not  keeping  a 
proper  lodraut.  ^Tbat  If  the  motorneer, 
agent,  and  vice  principal  of  the  Mew 
Orleans  Railway  ft  Light  Ccunpai^  had 
been  propelling  his  ear  at  a  safe  rate  ol 
speed,  and  keeping  a  proper  lookout,  he 
would  have  seen  the  said  taxicab  turn  to 
start  across  the  track,  and  could  have 
Stopped  his  car  befora  striking  said  taxicab, 
but  this  he  carelesBfy  and  negligenUy  failed 
to  do." 

The  peUtiM  clearly  sets  forth  tiie  cause* 
whieh  resulted  in  tiie  persMal  injuries  al- 
leged to  have  beat  sustained  by  plaintiff. 
Here  the  causes  of  tiie  alleged  injuries  are 
charged  to  have  been  joint,  separate  and 
independent  acts  of  n«^igmce  of  both  de- 
fendants are  allied  to  have  produced  di- 
rectly the  Injury  of  which  plaintiff  com- 
plains, and,  under  such  circumstances,  each' 
is  responsible  for  the  entire  result,  even 
though  acts  or  negl'ect  of  one  of  then  alone 
might  not  have  caused  the  accident.  38 
Cye.  488^  488,  488;  SO  Cye.  408. 

If,  on  the  trial  the  easc^  plaintiff  were 
to  prove  that  both  defendants  were  joinUy 
eoneancd  in  the  negligence  which  canssd 
the  injury  to  her,  they  would  be  held  lia- 
ble thereftor;  under  such  dreumstanoes,  her 
suit  presMta  a  cause  of  action  as  to  both 
of  them.  She  may  eventuiUly  recover  from 
one  or  both.   20  O^o-  ^7. 

Defendant  the  Johnson  Company  argues 
further  In  support  ot  its  exception  of  no 
cause  of  action,  that  the  doctrine  of  "the 
last  dear  chance"  should  be  applied;  and 
petitioner  be  held  to  the  last  auction 
in  her  petition  to  the  effect  "that  if  the 
motorneer,  agent,  and  vice  principal  ot 
the  New  Orleans  Railway  ft  Light  Com- 
pany had  been  propelling  bis  car  at  a  safe 
rate  of  speed,  and  keeping  a  proper  look- 
out, he  would  have  seen  the  taxicab  turn 
to  start  across  the  track,  and  could  have 
stopped  his  oar  before  striUng^^e  sai^ 
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taxicab,  but  tble  he  earelesBly  and  negli- 
gently failed  to  do,"  and  that  said  all^a- 
tion  relieres  the  Johnson  Company  from  . 
responaibilify  for  ita  alleged  fanlt  and  Di- 
ligence. 

The  doctrine  of  nhe  laat  clear  ebanea" 
cannot  be  invoked  by  joint  tort  feasors 
against  one  another.  It  has  been  applied 
only  in  those  cases  vhere  the  injured  party 
has  been  negligent  in  exposing  himself  to 
peril;  and  where  such  negligence  on  bis 
part  will  not  be  regarded  as  the  proximate 
cause  of  the  injury  if  the  wrongdoer  either 
became  aware  of  the  peril  in  time  to  avoid 
the  collision  that  caused  the  injury,  or 
might  have  become  aware  of  it  had  he 
exercised  reasonable  care  to  ascertain 
wliether  a  peril  which  was  to  he  anticipat- 
ed did  in  fact  exist.  38  Cyc  466.  But 
the  rule  has  no  application  even  between 
the  injured  party  and  the  wrongdoer  when 
the  latter  contributes  to  it;  there,  negli- 
gence is  concurrent  at  the  very  time  that 
the  accident  occurs.  The  question  is  one 
for  the  jury  as  to  whether,  nothwithstand- 
ing  negligence  on  the  part  of  the  person 
injured  in  getting  into  a  position  of  peril, 
defendant's  servants  could  have  avoided  the 
injury  with  the  exercise  of  reasonable  care 
and  diligence,  and  hence  whether  or  not 
they  were  negligent  in  this  respect.  29 
Cyc.  630 ;  36  Cyc.  1631.  Hie  ezcqition  was 
properly  overruled. 

We  are  cited  to  the  decision  in  Perez 
V.  Kew  Orleans  City  &.  Lake  R.  Co.  47  La. 
Ann.  1391,  17  So.  869,  where  we  maintain 
an  exception  of  no  cause  of  action  filed  by 
the  railroad  company  on  the  ground  that 
"plaintiff's  petition  alleges  that  the  imme- 
diate cause  of  the  accident  was  the  careless- 
ness or  negligence  of  the  driver  of  the  tal- 
lyho  on  which  the  deceased  was  ridlog," 
and  holding  that  It  was  "quite  impossible 
for  it  [the  railroad  company]  to  have  been 
in  fault  or  guilty  of  negligence,  if,  as 
plaintiff  allies,  the  driver  of  the  tallyho 
attempted  to  put  bis  conveyance  across 
ihe  railroad  trade  when  one  of  the  com- 
pany's trains  was  approaching,  'when,  by 
reason  of  the  approach  of  the  said  train, 
such  attempt  was  dangerous,  and  that 
through  the  gross  cirelessness  and  reckless- 
ness of  the  driver,  said  wagonette  was 
itruok,'  and  young  Perez  instantly  killed." 
The  doctrine  of  the  last  clear  chance  was 
not  discussed  In  that  opinion,  and  it  had 
BO  place  there. 

In  the  present  case  plaintiff  distinctly 
alleges  that  the  immediate  and  proximate 
cause  of  the  accident  to  her  was  due  to  the 
concurring  carelessness  or  negligence  of 
the  two  defendants.  And  upon  such  al- 
legations one  or  both  of  them  may  be  held 
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responsible  in  damages  for  the  iajory  suf- 
fered 1^  her. 

On  the  Merita. 

Plaintiff  allies  that  on  the  oecsjim  of 
the  accident  to  her,  she  had  hired  from  F. 
Johnson  t,  Son  Ctmipany,  Limited,  a  eon- 
pany  engaged  in  hiring  carriages  and  tu- 
icabs  and  other  vehicles  for  public  convey- 
ance, a  taxicab  which  was  driven  hj  t 
chauffeur  who  was  young  and  inexperienced, 
ignorant  of  his  duty  and  of  the  manage- 
ment of  the  machine;  that  the  JohmoB 
Company  was  responsible  to  her  for  ber 
safety,  and  that  the  injuries  to  ber  vere 
due  to  the  "concurrent  fault  and  n^ligenrr 
of  the  chauffeur  of  the  said  taxicab  of 
said  F.  Johnson  &  Son  Company.  Limitiri 
and  the  said  motorneer  of  the  said  street 
car." 

Plaintiff  introduced  evidence  going  t-> 
show  that  P.  Johnson  ft  Son  Compsnv 
Limited,  had  held  themselves  out  to  tbe 
public  as  the  owners  of  the  said  taxicab: 
but  when  that  company  offered  evidaee 
for  the  purpose  of  showing  "Uiat  it  «u 
not  the  owner  of  said  vehicle  plaintiff 
objected  to  the  same,  and  the  objectios 
was  sustained.  The  Johnson  Company  is 
its  answer  bad  denied  "aU  and  singui.''-r 
the  allegations  contained  in  plaintiff's  peti- 
tion, and,  specially,  that  any  act  of  snj 
person  representing  your  respoqdrat  eon- 
tributed  in  any  way  to  the  accident,  tf 
such  accident  there  was,"  etc.  This  u- 
Bwer  put  at  issue  ever  allegation  contained 
in  plaintiff's  petition,  and  gave  to  defewl- 
ant  the  right  to  offer  evidence  to  sbov 
that  it  was  not  the  owner  of  the  taxiob 
in  question,  and  that  it  had  never  held 
itself  out  as  the  owner  thereof.  Then 
was  error  in  rejeecting  this  testimony.  The 
case  will  be  remanded. 

Plaintiff,  Mrs.  Shield,  has  appealed  fnn 
the  judgment  dismissing  her  suit  aginst 
the  New  Orleans  Railway  ft  Light  Com- 
pany, and  she  asks  for  a  reversal  of  tlie 
same.  The  evidence  as  to  the  fault  or 
negligence  of  the  railway  company  is  con- 
flicting; but,  after  examining  and  weif!l>- 
ing  same,  we  are  of  the  opinion  that  there 
was  no  concurrent  fault  or  n^ligence  «« 
the  part  of  that  company.  The  evidmce 
shows  that  the  motorneer  of  the  car  which 
collided  with  the  taxicab  was  efScient  snd 
watchful;  that  the  car  was  in  good  (Hrder; 
that  it  was  being  operated  at  the  nsuil 
rate  of  speed,  and  not  contrary  to  the  catj 
ordinances;  and  that  the  motorneer  did 
everything  that  could  be  expected  id  a 
reasonable  person  under  the  eirenmstaDA 
to  prevent  the  accident. 

Several  witnesses  examined  on  behalf  of 
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plaintiff,  as  well  as  those  examined  on  be- 
half of  the  railway  company,  show  that 
the  accident  was  unavoidable  In  so  far  as 
the  railroad  company  ie  concerned,  and  that 
everything  possible  was  done  by  the  motor- 
neer  to  avoid  the  collision.  There  can  be 
no  recovery  by  the  plaintiff  against  the 
railway  company  under  theie  etreum- 
stances. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from, 
be  annulled,  avoided,  and  reversed. 

It  is  now  ordered  that  the  exception  of 
no  cause  of  action  be  sustained  to  that  por- 
tion of  plaintiff's  claim  for  expenses  in- 
curred for  doctors,  medicine,  nmatt,  cloth- 
ing, and  ambulance  service. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  this  case  be  remanded  to  the 
trial  court  to  be  there  tried  In  accordance 
with  law  and  with  the  views  herein  ex- 
pressed as  to  the  defendant  F.  Johnson  ft 
Son  Company,  Limited,  costs  to  await  the 
final  determination  of  the  cause. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  judgment  in  favor  of  de- 
fendant the  New  Orleans  Railway  ft  Light 
Company  be  affirmed,  with  coats  in  both 
courts. 

On  application  for  rehearing,  which  was 
denied  April  28,  1913,  the  following  Per 
Curiam  response  was  handed  down: 

The  judgment  herein  is  amended  so  as 
make  the  costs  of  appeal  on  the  appeal  of 
F.  Johnson  ft  Son  Company,  Limited,  pay- 
able by  Mrs.  Adele  B.  Shield,  appellee. 


MAIXK  SUPREME  JUDICIAL  COURT. 
CLARA  C.  COOMBS  et  al.,  AppU., 

V. 

LENOX  REALTY  COMPANY. 

(_  Me.  — ,  88  Atl.  477.) 

Injunction  —  to    compel    removal  of 
overhanging  wall. 

An  injunction  will  not  be  issued  to  cdtai- 
pcl  the  removal  of  the  wall  of  a  bnilding 
which,  owing  to  climatic  conditions  during 
process  of  ctmstruetion,  bulged  oTer  the 
division  line  about  2  inches,  several  feet 
above  the  earth,  where  the  injury  to  the  ad- 
joining owner  is  at  the  time  of  suit  trifling, 
and  at  no  time  can  be  so  great  that  it  will 
not  be  many  times  outweighed  1^  the  ex- 
pense <a  moving  the  wall. 

(October  13,  1913.) 


Note. —  Effect  of  mandatory  injunction 
to  compel  removal  of  structures  encroaching 
on  adjoining  property,  see  note  to  Ker- 
ahishian  v.  Johnson,  S6  L.R.A.(N.S.)  402. 
47  LJt.A.(N.8.) 


APPEAL  by  plaintiffs  frimi  a  judgment 
of  the  District  Court  for  Androscoggin 
Counfy  dismissing  a  hill  filed  to  oajoin  the 
removal  of  a  wall  omhangiDg  plaintlflB* 

property.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  C.  Webber,  for  appellants: 

Equity  will  restrain  the  continuance  of 
a  nuisance  by  injunction  whenever  substan- 
tial damages  might  be  recovered  at  law,  or 
when  the  nuisance  is  permanent,  however 
small  the  damages. 

Crump  T.  Lambert,  L.  R.  3  Eq.  409,  16 
Week.  Rep.  417;  Atty.  Gen.  v.  Sheffield  Gas 
Consumers*  Co.  3  DeG.  M.  ft  Q.  304,  22 
L.  J.  Ch.  N.  S.  811,  17  Jur.  677,  1  Week. 
Rep.  185,  10  Eng.  Rul.  Cas.  273. 

One  who  creates  a  nuisance  upon  an* 
other's  land  is  under  a  legal  obligation  to 
remove  it,  and  successive  actions  may  be 
maintained  until  he  is  compelled  to  do  ao, 

Cumberland  ft  O.  Canal  Corp.  r.  Eitch- 
ings,  65  Me.  140;  Rockland  Water  Co.  v. 
Tillson,  69  Me.  269;  Sority  t.  Dunning,  78 
Me.  390,  6  Atl.  6;  Williams  t.  Camden  ft 
R.  Water  Co.  79  Me.  646,  11  Atl.  600; 
Attwood  V.  Bangor.  83  Me.  686,  22  Atl. 
466;  Curtis  Mfg.  Co.  v.  Spencer  Wire  Co. 
203  Mass.  462,  133  Am.  St.  Rep.  307,  80 
N.  E.  534;  Lynch  v.  Union  Inst,  for  Sav. 
158  Mass.  309,  20  L.R.A.  842,  34  N.  B. 
364;  American  Smelting  ft  Ref.  Co.  t.  God- 
frey, 89  C.  C.  A.  139,  168  Fed.  225,  14 
Ann.  Cas.  8;  Russell  v.  Brown,  63  Me.  203; 
Battishill  V.  Reed.  18  C.  B.  696,  26  L.  J. 
C.  P.  N.  S.  290,  4  Week.  Rep.  603. 

Mr.  Harry  Manser,  for  appellee: 

At  the  hearing  of  a  case  upon  appeal, 
accompanied  by  a  full  report  of  all  the  evi- 
dence, the  decision  of  the  single  justice  be- 
low upon  matters  of  fact  will  no^  be  re- 
versed unless  clearly  erroneous,  and  the 
burden  of  showing  such  error  falls  upon 
the  appellants. 

Young  V.  Witham.  75  Me.  636;  Paul  t. 
Frye,  80  Me.  26,  12  Atl.  544;  Jameson  v. 
Emerson,  82  Me.  359,  19  Atl.  831;  Berry 
v.  Berry,  84  Me.  544,  24  AU.  957. 

The  injunction  should  not  he  granted. 

Lynch  v.  Union  Inst,  for  Sav.  159  Mass. 
306,  20  L.R.A.  842,  34  N.  E.  364;  Methodist 
Episcopal  Soe.  v.  Akers,  167  Mass.  500, 
46  N.  E.  881;  Harrington  v.  McCarthy,  169 
Maes.  492,  61  Am.  St.  Rep.  298,  48  N.  E. 
278;  Hunter  t.  Carroll,  64  N.  H.  672,  16 
Atl.  17. 

Equity  Jurisdiction,  having  once  been  in* 
voked,  may  be  retained  for  the  aMCssment 
of  damages. 

Brande  v.  Grace.  164  Mass.  210,  31  N.  E. 
.  633;  Cobb  v.  Massachusetts  Chemical  Co. 
179  Mass.  423,  60  N.  E.  790;  Methodist 
Episcopal  Soe.  v.  Akers,  167  Masa.  060,  46 
N.  K.  381;  Levi  t.  Worceater  Coinol.  Street 
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R.  Co.  IBS  lIuL  116,  78  N.  E.  863;  Hnuter 
T.  CarroU,  M  N.  H.  B72.  15  Att.  17. 

Spew,  J.,  delivered  tbe  opinion  of  the 
court: 

ThiB  is  m  biH  in  equitj  In  which  the 
plaintiffs  idlego  that  the  lu-iek  wall  of  the 
defendant's  hnildin^  18  feet  from  the 
ground,  and  between  the  second  and  third 
floor  and  continuing  to  the  roof,  showa  s 
maximum  overhang  upon  the  plaintiffs' 
premises  of  about  1)  inehes;  and  pray  that 
the  encroachment  upon  the  plaintiff^  land 
oec8si<Hied  therd^  may  be  adjudged  a  nuis- 
ance, and  that  the  defendant  may  be. 
ordwed  and  nqulred  to  remove  it  forth- 
with. 

The  case  comes  up  on  appeal  from  the  de- 
cree of  the  sitting  Justice.  In  tiiis  decree 
the  law  and  the  facts  are  so  fully  stated 
tiiat  the  court  feels  fully  justified  in  adopt- 
ing it  as  a  proper  declaration  of  the  law. 
If  we  were  to  write  an  opinion,  it  would 
necessarily  be  but  a  restat^ent  of  the  law 
found  in  the  decree,  as  we  fully  indorse 
both  the  reasoning  and  the  result  therein 
announced.  The  decree  is  as  follows: 

"This  case  came  on  to  he  heard  on  bill, 
answer,  and  proof,  and  was  ai^ed  by  coun- 
Bel.  And  now,  after  mature  deliberation,  I 
make  the  following  findings  of  fact  and 
rulings  in  law: 

"The  defendant,  in  the  winter  of  1911-12, 
erected  a  four-story  brick  apartment  build- 
ing  on  Turner  street,  Auburn,  on  land  ad- 
joining the  plaintiffs'  land.  At  the  bottom, 
the  wall  next  to  the  plaintiffs'  land  was 
built  about  1  inch  in  from  the  division  line, 
and  was  so  continued  up  to  the  second 
story.  At  a  point  between  the  second  and 
third  stories,  owing,  it  is  said,  to  the  freez- 
ing of  the  mortar  nights  in  extreme  cold 
weather,  the  wall  gradually  bulged  out  as 
it  was  built  up,  until  it  was  in  a  place  or 
places  2  inches  over  the  line.  The  trouble- 
was  then  noticed  by  the  contractor,  and  the 
wall  was  gradually  drawn  in  until  at  the 
top  it  projected  over  the  line  about  a  quar- 
ter of  an  inch.  The  result  was  that  when 
the  wall  was  completed  there  was  an  area . 
on  its  side,  towards  the  easterly  end,  20 
to  30  feet  high  and  30  to  40  feet  long,  which 
overhung  the  plaintiffs'  land,  and  the  over- 
hang was  2  inches  at  the  most,  and  from 
that  down  to  a  point  at  the  bottom,  and  a 
qoarter  of  an  inch  at  the  top. 

"It  is  not  shown  tiiat  any  of  the  defend- 
ant's ofltoers  or  agents  knew  of  the  bulging 
until  after  the  building  was  completed. 
The  contractor  testified,  and  I  find,  that, 
although  he  knew  of  the  bulging  before  the 
wall  was  completed,  he  did  not  tiilnk  it  was 
over  the  line.  The  plaintiffs  have  not  been 
47  L.R.A.{N.S.) 


JXJDICIAL  OOUKT.  Oct, 

guilty  of  laches,  and  have  In  no  sense  ae- 
qniesced. 

*^t  is  not  disputed  tiiat  the  plaintiffs, 
owning  the  soil  in  fee,  owned  also  ad  v$que 
ctBlum,  and  the  overhang  of  the  wall  is  an 
invasion  of  their  ri^ts.  They  have  already 
brought  two  successive  actions  of  treqMS» 
quart  elauaum  fregit  for  the  trespass,  and 
have  recovered  judgment  in  each.  The 
plaintiffs  now  bring  this  bill  for  a  man- 
datory injunction  to  eompd  the  defendant 
to  remove  the  overhang  of  the  wall  which 
is  over  their  line. 

"The  plaintiffs  have  a  three-stoiy  woodai 
tenemoit  building  on  their  lot,  standing  s» 
near  the  offending  brick  wall  of  the  defesid- 
ant  that  it  will  be  impossible  to  remedy  a 
very  considerable  pinrtion  of  the  overhang 
by  working  on  the  outside.  The  wall  will 
have  to  be  torn  out  from  the  inside  asd  re- 
built, if  abatement  is  ordered.  The  plain- 
tiffs are  sustaining  no  pecuniary  damage  at 
the  present  time,  and  will  not  so  long  as 
their  present  use  oi  tiieir  proper^  ia  un- 
changed. 

"It  is  not  disputed  that  equi^  has  juris- 
diction to  order  the  invasion  of  the  plain- 
tiffs' premiaes  to  be  abated.  The  ground-> 
of  such  jurisdiction,  as  usually  stated,  are 
the  want  of  a  complete  remedy  at  lav, 
sin<M  full  compensation  for  the  entire  wrong 
cannot  be  obtained  in  an  action  at  law  for 
damages  (see  4  Pom.  Eq.  Jur.  §  1367,  and 
note),  and  to  prevent  a  multiplicity  of  ac- 
tions, since  a  plaintiff  might  be  compelled 
to  bring  a  succession  of  actions  in  order  to 
obtain  relief.  See  1  Pom.  Eq.  Jur.  i  S5S. 
and  5  Pom.  Eq.  Jur.  §S  480.  S16. 

"But  it  does  not  follow  that  a  irrit  of 
mandatory  injunction  should  be  granted  in 
all  cases.  It  ia  a  discretionary  writ.  The 
discretion,  however,  is  not  an  arbitrary 
one,  but  is  to  be  exercised  in  accordance 
with  settled  mles  of  law.  The  rales  by 
which  I  think  this  ease  must  be  tested  are 
stated  in  Lynch  v.  Union  Inst,  for  Sav.  159 
Mass,  at  page  308,  20  LJLA.  842,  34  N.  E. 
364,  in  these  words:  Tn  general,  wh.:rc  a 
defendant  has  gone  on  without  ri^t  and 
without  excuse  in  an  attempt  to  appro- 
priate the  plaintiff's  properfy,  or  to  inter- 
fere with  bis  rights,  and  has  changed  the 
condition  of  his  real  estate,  he  la  compelled 
to  undo,  BO  far  as  possible,  what  he  had 
wrongfully  done  affecting  the  plaintiff,  and 
to  pay  the  damages.  In  such  a  case  a 
plaintiff  is  not  compelled  to  part  with  his 
property  at  a  valuation,  even  though  it 
would  be  much  cheaper  for  the  defendant  to 
pay  the  damages  in  money  than  to  restme 
the  proper^.  ...  On  the  other  hand, 
where,  by  an  innocent  mistake,  erections 
have  b(M>n  placed  a  little  upon  the  plain- 
tiff's land,  .and  the  damages  eniued  to  thn 
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defendant  by  removal  of  them  would  be 
greatly  disproportionate  to  the  injury  of 
which  the  plaintiff  complainB,  the  court 
will  not  order  their  removal,  but  will  leave 
the  plaintiff  to  his  remedy  at  law.  .  .  . 
The  doctrines  applied  by  the  court  of  equity 
in  cases  of  this  kind  call  for  a  considera- 
tion of  all  the  facta  and  circnmstaDces 
which  help  to  show  what  is  just  and  right 
between  the  parties.' 

"I  think  the  case  at  bar  falls  within  the 
seeoad  class  of  cases  mentioned  in  the 
Massachusetts  case.  Here  there  was  no  in- 
tention nor  attempt  to  appr<^riate  the 
plaintiffs'  property.  The  contractor  made  a 
mistake.  The  injury  to  the  plaintiffs  is  now 
trivial,  and  at  no  time  can  it  be  so  great 
that  it  would  not  be  many  times  out- 
M-eigbed  by  the  expense,  damage,  and  loss 
which  would  necessarily  be  occasioned  to 
the  defendant  if  it  should  he  compelled  to  re- 
move the  overhang  of  its  wall.  I  do  not 
think  that  equity  requires  or  permits  the 
court  to  use  its  strongest  arm  to  produce  a 
result  so  inequitable.  I  think  the  bill 
should  be  dismissed,  but,  under  the  circum- 
stances, without  costs.  For  further  dis- 
cussion, see  Methodist  Episcopal  Soc.  v. 
Akers,  167  Mass.  660,  46  N.  E.  381;  Har- 
rington V.  McCarthy,  16S  Mass.  492,  61  Am. 
St  Rep.  298,  48  N.  E.  278;  Levi  v.  Wor- 
cester Consol.  Street  S.  Co.  193  Mass.  116, 
78  N.  E.  853;  Kendall  v.  Hardy,  208  Mass. 
20,  94  N.  E.  264;  Kershishian  v.  Johnson, 
210  Mass.  136,  S6  L.R.A.(N.S.}  402,  96 
N.  E.  66;  Hunter  t.  Carroll,  64  K.  H.  572, 
16  Atl.  17. 

"It  is  therefore  ordered^  adjudged,  and 
decreed  that  the  bill  be  dlamissed." 

Appeal  denied. 


MABTIjAND  COCBT  of  APPKAIjS. 
STATB  OF  HABYLAND,  Appt, 

T. 

JOHN  H.  OUItKT. 

(_  Md.  —,  88  AtL  5M.)' 

Mnnlclpal    corporation  —  ■egrpgatlon 
ordinance  —  uncertainty. 
1.  An  ordinanee  tiiat  it  sluill  be  unlawful 


note.  —  Validity  of  segregatton  statute 
or  ordinance  prohibiting  persona  of 
different  race  or  color  from  Uvtng  in 
same  locality. 

The  only  reported  case  besides  State  v. 
QuxBY,  passing  upon  the  validity  of  an 
ordinance  prohibiting  persons  of  the  white 
and  colored  races  from  liTlng  in  the  same 
locality,  appears  to  be  Ashland  t.  Colonan, 
a  Virginia  lower  court  deeision  reported  in 
19  Ya.  L.  Beg.  427. 
47  L.ILA.(N%.) 


for  a  white  person  to  use  as  a  residence  or 
place  of  habitation  any  house,  building,  or 
structure,  or  any  part  of  any  house,  build- 
ing, or  structure,  situated  or  located  on  any 
block,  the  houses,  buildinga,  and  s^cturee 
on  wbieh  block,  so  far  as  tiie  same  are  oc- 
cupied or  used  as  residences  or  for  places  of 
abode  in  whole  or  in  part,  shall  be  occupied 
or  used  as  residences  or  places  of  abode  by 
colored  persons,  is  not  unenforceable  be- 
cause of  uncertainty,  since  the  words,  "in 
whole  or  in  part,''  modify  resideneea  or 
places  of  abode,  and  not  blocks. 
Same  —  single  snbject. 

2.  An  ordinanee  does  not  violate  a  char- 
ter provision  requiring  it  to  embrace  but 
one  subject  by  providing  for  the  use  of  sepa- 
rate biocka  vy  white  and  colored  persona 
for  reeidencei,  ehurohes,  and  schools. 
Civil  rlgbts  —  a^rocatlon  ordinance  — 

Talldlty. 

3.  No  unconstitutional  discrimination  be- 
tween races  occurred  in  prohibiting  white 
and  colored  persona  from  movii^  into  blocks 
occupied  exelusivaly  members  oS  the 
other  race. 

Mnnlclpal    corporation  — ■  Begrecatlon 
ordinance  —  reasonablenees. 

4.  An  ordinanee  which  prohibits  a  white 
or  colored  owner  of  property  in  a  block 
wholly  occupied  bv  members  of  the  other 
race,  and  eveiy  otner  member  of  his  race, 
from  moving  uito  it,  is  such  an  unreason- 
able interference  with  vested  property  rights 
that  it  cannot  be  presumed  that  power  to 
pass  it  was  conferred  upon  the  municipality 
by  the  general  welfare  ckiuse  of  its  charter. 

(October  7, 1918.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  oi  Baltimore  City 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  violaUon  ot  the 
segregation  ordinance.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edgar  Allan  Poe,  Attorney  Gen- 
eral, William  L.  Marbnr7t  and  W.  Ij. 
Rawls,  for  the  State: 

The  mayor  and  city  council  being  vested 
with  all  the  police  power  which  the  l^sla- 
ture  itself  might  exercise,  the  question 
of  the  validly  twi  non  of  the  ordinance 
here  involved  is  to  be  determined  upon  the 
same  basis  aa  if  that  ordinance  were  an 
enactment  of  the  legislature  itadf. 

It  was  there  held  that  a  municipal  cor- 
poration possessed  the  power  to  enact  such 
an  ordinance  under  its  general  grant  of 

Sower  to  preserve  the  peace  and  ^ood  or- 
er ;  that  the  court  would  take  judicial  no- 
tice that  the  close  association  of  persons  of 
the  white  and  the  colored  races  results  or 
tends  to  result  in  breaches  of  the  peace, 
Immorality,  and  danger  to  tfae  health,  in 
view  of  the  history  of  I^slation  in  thst 
state,  which  provides  for  separate  coaches 
on  railroads,  and  separation  on  street  ears, 
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Boflflberg  v.  State,  111  Md.  304,  134  Am. 
St.  Rep.  626,  74  Atl.  681. 

The  ordinance  must  b«  upheld  because  the 
means  which  it  adopti  are  really  dea^ned 
to  accoRtplish  legitimate  public  purposes, 
and  are  not  shown  to  be  arbitrary  or  un- 
reasonable. 

The  police  power  of  a  state  embraces  regu- 
lations designed  to  promote  the  public  con- 
venience or  the  general  prosperity,  as  well  | 
as  to  promote  tbe  public  health,  the  public 
morals,  «r  the  public  safety.  The  objects 
of  the  ordinance  are  clearly  within  tbe 
polios  power  as  thus  defined. 

Chicago.  B.  ft  Q.  R>  Co.  T.  Illin<^,  200 
U.  B.  592,  SO  L.  ed.  609.  20  Sup.  Ct.  Bep. 
341,  4  Ann.  Cas.  1175;  JacobeoD  ▼.  Massa- 
chusetts, 197  U.  S.  26,  49  L.  ed.  649,  26 
Sup.  Ct.  Rep.  6S8,  8  Ann.  Caa.  76S;  Noble 
SUte  Bank  v.  Haskell,  219  U.  S.  Ill,  66 
L.  ed.  116,  32  L.B.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912  A,  487; 
S  laugh ter-Houqe  Casee,  16  Wall.  62,  21  L. 
<-d.  404;  Pleasy  t.  Ferguson,  163  U.  S.  637, 
41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138;  Berea 
CoWffK  V.  Com.  123  Ky.  209,  124  Am.  St. 
Rt'p.  344,  94  8.  W.  623,  13  Ann.  Caa.  337, 
211  U.  S.  46,  63  L.  ed.  81,  29  Sup.  Ct. 


Rep.  33;  West  Chester  &  P.  B.  Co.  Miles, 
66  Pa.  209,  93  Am.  Dec.  744. 

When  it  is  established  that  the  purpoM 
of  such  legislation  is  the  accomplishment 
of  some  object  promotive  of  the  public  wel- 
fare, then  such  legislation  cannot  be  strick- 
en down  by  the  court,  unless  it  clearlv 
appears  that  the  means  provided  bear  no 
reasonable  relation  to  the  end  sou^t  to  bt 
I  accomplished. 

ilcLean  r.  Arkansas,  211  U.  S.  S47,  S3 
L.  ed.  310,  29  Sup.  Ct.  Rep.  206;  Schmid- 
inger  v.  Chicago,  226  U.  S.  689,  590,  57  L. 
ed.  368,  369,  33  Sup.  Ct.  Bep.  182. 

Such  legislation  cannot  be  thwarted  np- 
on  the  ground  that  personal  liberty  or  the 
rights  of  private  property  are  interfereJ 
with,  unless  such  interference  plainly  ap- 
pears to  be  greater  than  is  fairly  demanded 
by  the  purpose  and  object  of  the  legislation. 

Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  26  Sup.  Ct.  Rep.  35S,  3  Ann. 
Cas.  765;  Cochran  v.  Preston,  108  Md.  227. 
23  L.RA.(N.S.)  1163,  129  Am.  St.  Bep. 
432,  70  Atl.  113,  15  Ann.  Cas.  1048;  Mng- 
ler  Kansas,  123  U.  S.  623,  SI  L.  ed. 
206,  8  Sup.  Ct.  Rep.  273. 

This  court,  without  usurping  l^islatiie 
functions,  cannot  override  the  will  of  ttt 


separate  waiting  rooms  at  railroad  stations, 
and  separate  schools,  and  the  recent  legis- 
lation in  the  state  emressly  anthorizing 
municipalities  to  enact  aegregatton  ordi- 
nances. 

That  an  ordinance  which  prohibited  the 
establishment  of  residences  in  the  future 
upon  any  given  street  or  block  by  white  or 
colored  people,  except  where  a  majority  of 
residents  of  audi  street  or  block  are  white 
or  colored,  is  not  an  unreasonable  exercise 
of  the  police  power,  where  persons  owning 
or  occupying  property  at  the  passage  of 
the  ordinance  are  not  affected  thereby,  nor 
prevented  from  purchasing  and  holding 
proper^  after  the  passage  of  the  ordinance 
wherever  they  may  desire  within  the  cor- 
porate limits,  except  that  in  such  case  they 
may  not  occnpr  bouses  in  certain  streets 
or  blocks  as  residences,  and  where  Vxe  regu- 
lation of  the  use  of  property  applies  with- 
out discrimination  to  all  white  and  colored 
persons  alike.  Ibid. 

That  such  an  ordinance  does  not  offend 
against  the  14th  Amendment  of  the  Federal 
Constitution,  as  depriving  one  of  his  libert; 
or  property  without  due  process  of  law. 

Nor  deny  to  citizens  of  the  United  States 
the  equal  protection  of  the  laws.  Ibid. 

li  will  be  observed  that  these  decisions 
are  based  upon  Ciie  separate  coach  regula- 
tions and  separate  school  laws  for  the  white 
and  the  colored  races,  which  have  been 

Siite  goierally  upheld  by  the  courts,  in* 
uding  the  Supreme  Court  of  the  United 
States,  where  it  has  been  held  that  no 
badge  cS  slavery  or  involuntary  servitude 
«(mbrarT  to  the  13th  Amendment  of  the 
■47  L.RA.(N£.) 


United  States  Constitution  is  imposed  br 
an  act  requiring  equal  hut  separate  accom- 
modations for  the  white  ano  the  colorrd 
races  by  providing  separate  coaches  or  com- 
partments. Plessv  V.  Ferguson,  16S  U.  S. 
537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1131 
affirming  45  La.  Ann.  80,  18  I..R.A.  63!>. 
11  So.  948;  Civil  Rights  Cases,  109  U.  & 
3,  27  L.  ed.  835,  3  Sup.  Ct.  Rep.  18. 

And  that  a  state  statute  providing  for 
equal  but  separate  railway  coacliea  or  com- 
partments for  tbe  white  and  the  eolom! 
races,  and  the  assignment  of  passengers  to 
such  coaches  or  compartments  according  M 
their  race,  by  conductors,  is  not  in  eonllict 
with  the  14th  Amendment  to  the  Federai 
Constitution,  prohibiting  discrimination  bj 
a  state  because  of  race  or  previous  condi- 
tion of  servitude.  Plessy  v.  Fei^gnson,  an- 
pra. 

And  that  a  law  which  requires  that  seps- 
ration  of  the  white  and  the  colored  races  in 

public  conveyances  is  a  reasonable  cxerciM 
of  the  police  power  of  a  state.  Ibid. 

In  speaking  of  the  14th  Amendment  of 
the  Federal  Constitution,  Mr.  Justice  Brovn 
said  in  Plessy  v.  Ferguson,  supra:  "Tb* 
object  of  the  Amendment  waa  undoubtedir 
to  enforce  the  absolute  equalilr  of  the  tiro 
races  Iwfore  the  law,  but  in  wte  natare  o( 
things  it  could  not  have  been  intended  to 
abolish  distinctions  based  upon  color,  or  to 
enforce  social,  as  distinguished  from  politi- 
cal, equality,  or  a  commingling  of  toe  tir* 
races  upon  terms  unsatisfactory  to  rithet. 
Laws  permitting,  and  even  requiring,  th«r 
separation  la  places  where  th^  are  liablr 
to  he  brought  into  contact,  do  not  aere»- 
.  sarily  imply  the  inferiority  of  either  net 
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pec^le  aa  expressed  by  their  chosen  rcpre- 
■eatativeB,  no  matter  how  much  it  may 
differ  with  those  representatives  as  to  the 
wisdom  or  policy  of  the  legislation. 

Mugler  T.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Schmidinger 
V.  Chicago,  220  U.  S.  587,  688,  57  L.  ed. 
367,  368,  33  Sup.  Ct.  Rep.  182;  McLean  t. 
Arkansas,  211  U.  S.  547,  53  L.  ed.  319,  29 
Sup.  Ct.  Rep.  206;  Laurel  Hill  Cemetery 
T.  San  Francisco,  216  U.  S.  365,  366,  54  L. 
ed.  518,  510,  30  Sup.  Ct.  Rep.  301. 

The  ordinance,  being  equal  in  its  opera- 
tion upon  white  and  colored  persona  alike, 
works  no  deprivation  of  the  equal  protec- 
tion of  the  laws. 

Plessy  V.  Ferguson,  183  U.  S.  637,  41  L. 
ed.  256,  16  Sup.  Ct.  Rep.  1138. 

Mr.  S.  S.  Field,  also  for  the  State: 
The  ordinance  does  not  violate  any  pro- 
visions of  the  Constitution. 

Plessy  V.  Ferguson,  163  U.  S.  537,  41  L. 
ed.  266,  16  Sup.  Ct.  Rep.  1138;  Louisville, 
K.  0.  &  T.  R.  Co.  V.  Mississippi,  133  U.  S. 
587,  33  L.  ed.  784.  2  Inters.  Com.  Rep. 
801,  10  Sup.  Ct.  Rep.  348;  Berea  College  v. 
Kentucky,  211  U.  S.  46,  53  L.  ed.  81,  29 
Sup.  Ct.  Rep.  33. 
An  ordinance  passed  in  pursuance  of  au- 


thority in  the  charter  has  the  same  effect 
as  if  it  hod  been  passed  bj  the  legislature 

itself. 

Gould  T.  Baltimore,  120  Md.  S34,  87  Atl. 
818;  2  McQuillin,  Mun.  Corp.  §  643  and 
notes,  pp.  1409,  1412. 

The  mayor  and  city  council  of  Baltimore, 
proceeding  by  ordinance,  in  the  exercise  of 
the  police  power,  have  as  full  and  ample 
authority  within  the  city  as  the  legislature 
itself  has  within  the  state. 

Rossberg  v.  State,  111  Md.  396,  1S4  Am. 
St.  Rep.  626,  74  Atl.  681. 

The  ordinance  was  a  valid  exercise  ol  the 
police  power. 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Deems  T.  Baltimore,  80  Md. 
173,  26  L.R.A.  641,  45  Am.  St.  Rep.  339, 
30  Atl.  648;  Atkin  v.  Kansas,  191  U.  B. 
207-223,  48  L.  ed.  148-158,  24  Sup.  Ct.  Rep. 
124;  Hart  v.  State,  100  Md.  595,  60  Atl. 
457;  State  v.  Broadbelt,  89  Md.  565,  45 
L.R.A.  433,  73  Am.  St.  Rep.  201,  43  AtL 
771;  State  v.  Hyman,  98  Md.  615,  64  L.RJi. 
637,  57  Atl.  6,  1  Ann.  Cas.  742;  Hodges  v. 
United  States,  203  U.  S.  15,  61  L.  ed.  68, 
27  Sup.  Ct.  Rep.  6;  New  Mexico  er  rel. 
McLean  v.  Denver  t  R.  G.  R.  Co.  203  U.  S. 
55,  61  L.  ed.  88,  27  Sup.  Ct.  Rep.  1;  Noble 


to  the  other,  and  have  been  generally,  if 
not  universally,  recognized  as  within  the 
competency  of  the  state  legislatures  in  the 
exercise  of  their  police  power.  The  most 
common  instance  of  this  is  connected  with 
the  establishment  of  separate  schools  for 
white  and  colored  children,  which  has  been 
held  to  be  a  valid  exercise  of  the  legislative 
power,  even  by  courts  of  states  where  the 

f>olitical  riglits  of  the  colored  race  have  been 
ongest  and  most  earnestly  enforced.  .  .  . 
So  far,  then,  aa  a  conflict  with  the  14th 
Amendment  is  concerned,  the  case  reduces 
itself  to  the  question  whether  the  statute 
of  Louisiana  is  a  reasonable  regulation,  and 
with  respect  to  this  there  must  necessarily 
be  a  large  discretion  on  the  part  of  the 
legislature.  In  determining  tne  question 
of  reasonableness,  it  is  at  liberty  to  act 
with  reference  to  the  established  usages, 
customs,  and  traditions  of  the  people,  and 
with  a  view  to  the  promotion  of  their  com> 
fort  and  the  preservation  of  the  public  peace 
and  good  order.  Gauged  by  this  standard, 
we  cannot  say  that  a  law  which  authorizes 
or  even  requires  the  separation  of  the  two 
races  in  public  conveyances  is  unreasonable, 
or  more  obnoxious  to  the  14th  Amendment 
than  the  acts  of  Congress  requiring  sepa- 
rate schools  for  colored  children  in  the  Dis- 
trict of  Columbia,  the  constitutionality  of 
which  does  not  seem  to  have  been  questioned, 
or  the  corresponding  acts  of  state  legis- 
latures. We  consider  the  underlying  fallacy 
of  the  plaintiff's  argument  to  consist  in  the 
assumption  that  the  enforced  separation  of 
the  two  races  stamps  the  colored  race  with 
a  badge  of  inferiority.  If  this  be  s<»,  it  is 
47  L.R.A.(N.S.} 


not  by  reason  of  anything  found  in  the  act, 
but  solely  because  the  colored  race  chooses 
to  put  that  construction  upon  it." 

In  Re  Lee  Sing,  43  Fed.  359,  it  was  held 
that  a  city  ordinance  which  declared  it  to 
be  unlawful  for  any  Chinese  to  locate,  re- 
side, or  carry  on  business  within  the  limits 
of  the  city,  except  in  a  certain  section  with 
prescribed  limits,  was  void  for  unduly  dis* 
criminating  against  the  Chinese;  for  depriv- 
ing them  of  their  property  li^ithout  due 
process  of  law,  where  it  appeared  that  a 
great  many  persons  would  be  compelled  to 
remove  from  the  portion  of  the  cit^  hereto- 
fore occupied  by  them;  for  being  in  direct 
conflict  with  the  statutes  of  the  United 
States  which  provide  that  all  persons  shall 
have  the  same  right  in  every  state  and  ter- 
ritory, to  the  full  and  equal  benefit  of  all 
laws*  and  proceedings  for  the  security  of 
persons  and  property,  as  is  enjoyed  by  white 
citizens;  and  as  being  in  violation  of  the 
treaty  with  China  providing  that  Chinese 
subjects  residing  in  the  United  States  sball 
enjoy  the  same  privileges,  Unmunities,  and 
exemptions  in  respect  to  residence  as  may 
be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation. 

As  to  constitutionality  of  discrimination 
based  on  race  or  color  in  police  regulations 
affecting  moralitr,  see  Re  Opinion  of  Jus- 
tices, 34  L.R^.(N.S.}  604,  and  note  thereto. 

And  for  separation  of  passengers,  see  In- 
dex to  L.R.A.  Notes,  Carriers,  S  43. 

For  separation  of  school  childr^,  see 
notes  14  L.RJ1.  681,  24  LJt.A.(N.S.)  447. 
31  LJLA.(N.S.)  180.  A.  L.  R. 
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State  Baak  t.  Hukell.  819  U.  S.  110.  6fi 
L.  ed.  116,  32  L.R.A.(N.S.)  10«2.  31  Sup. 
Ct  Bep.  186,  Ann.  Cu.  1912  A,  487;  Jneob- 
Bon  T.  HauadiuBettB,-]97  U.  8.  11,  86,  SO, 
31,  49  L.  ed.  043,  649,  661.  25  Sup.  Ct.  Hep. 
858,  3  Ann.  Cu.  766;  Crowl^  t.  Christen- 
Mn»  137  U.  S.  89,  34  L.  ed.  622,  11  Sup. 
Ct.  Bep.  18;  Berea  College  t.  Kentucky, 
211  U.  S.  48,  63  L.  ed.  81,  29  Sup.  Ct.  B^. 
33. 

Meun.  W.  Aslible  Hawktni  and 
George  W.  F.  HcMeClien,  for  appellee: 

The  ordinance  ii  vtud,  bb  it  contains 
nore  tban  one  aubject. 

Law  T.  San  FranciBco,  144  ObI.  384,  77 
Pac.  3034. 

Municipal  eorporationa  cannot  go  beyond 
tiie  powers  granted  to  tbem,  and  must  exer- 
cise mcb  powers  in  a  reucmable  manner. 
And  courts  must  judge  in  each  case  before 
them  whether  the  exercise  of  the  power  tie 
Teasonable.  , 

Dill.  Mun.  Corp.  4th  ed.  2S3-310;  Mem- 
phis r.  Winfleld.  8  Humph.  707;  St.  Louis 
T.  Weber,  44  Mo.  647;  State  t.  Hyman.  98 
Md.  606,  64  L.BJL  687,  67  AtL  6.  1  Ann. 
Gas.  742;  Beneca  t.  Coohran,  84  S.  0.  270, 
26  L.B.A.(N.S.)  124,  66  S.  E.  288;  Taylor 
T.  Grlswold,  14  N.  J.  L.  222,  27  Am.  Dec. 
38. 

The  provisions  of  this  ordinance  are  un- 
just, unreasonable,  oppressive,  and  burden- 
some, uid  arbitrary  and  unnecessary  to  the 
public  welfare. 

Ibid. 

The  effect  of  this  ordinance  is  to  oppress 
a  certain  class  of  citizens,  and  improperly 
to  discriminate  against  them  in  their  prop- 
erty rights,  and  tliereby  restrict,  and  bo 
virtually  prohibit,-  their  ubc  of  Uieir  own 
property. 

Wynehamer  v.  People,  13  N.  Y.  396;  Peo- 
ple T.  Qillson,  109  N.  Y.  390,  4  Am.  St. 
Kep.  465,  17  K.  E.  348;  People  ex  rel.  Man- 
hatUn  Bar.  Inst.  v.  Otis,  90  N.  Y.  48: 
Pumpelly  v.  Green  Bay  ft  M.  Canal  Co.  13 
Wall.  177.  20  L.  ed.  660;  Bartemeyer  v. 
Iowa,  18  Wall.  129,  21  L.  ed.  929;  Be 
Jacobs.  98  K.  Y.  98,  50  Am.  Bep.  636. 

If  a  law  is  applied  and  administered  by 
public  authority  so  as  practically  to  make 
unjust  discriminations  between  persons 
similarly  circumstanced  in  law,  in  matters 
affecting  their  substantial  rights,  it  will 
1)0  held  invalid  as  being,  in  operation,  sucli 
a  denial  of  equal  protection  aa  is  within 
the  prohibition  of  the  Constitution. 

6  Am.  ft  Eng.  Ene.  Law,  2d  ed.  79;  Yick 
Wo  T.  Hopkins,  118  U.  S.  366,  80  L.  ed. 
220,  6  Sup.  Ct.  Bep.  1064;  Henderson  v. 
New  York  (Henderson  Wickham)  92  U. 
S.  260,  23  L.  ed.  643;  Chy  Lung  v.  Free- 
man, 92  U.  S.  275,  23  L.  ed.  660;  Ex  parto 
Virfrinia,  100  U,  8.  339,  25  L.  ed.  670,  3 
47  L.RJ1.(N.S.) 


Am.  Crim.  Bep.  647;  Neal  t.  Delaware,  lOS 
U.  S.  370,  26  L.  ed.  567;  Soon  Ring  t. 
Crowley,  118  U.  S.  703,  28  L.  ed.  1145.  5 
Sup.  Ct.  Bep.  730;  Ho  Ah  Sow  t.  Konaa, 
6  Sawy.  662,  Fed.  Cas.  No.  6,646. 

The  ordinance  ia  a  violation,  an  st- 
tempted  violation,  of  the  obligation  of  a 
contract,  or  a  restraint  upon  one's  right  to 
contract. 

Allgeyer  t.  Louisiana,  166  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct  Bep.  427;  Loehiwr 
V.  New  York,  198  U.  S.  45,  49  L.  ed.  S3T. 
25  Sup.  Ct.  Bep.  639,  3  Ann.  Cas.  1133; 
Bitchie  v.  People,  156  111.  103,  29  LJU. 
79,  46  Am.  St  Bep.  816,  40  N.  E.  454. 

The  Constitution  says  that  no  state  shall 
"deny  to  any  person  witiiin  its  jnrisdlctitm 
the  equal  protection  of  the  law." 

Freund,  Pol.  Power,  663;  Miuoori  r. 
Lewis  (Bowman  v.  Lewis)  101  U.  S.  31,  2S 
L.  cd.  092;  Barbier  v.  Connolly,  IIS  V.  S. 
27,  28  L.  ed.  023,  5  Sup.  Ct  Bep.  357; 
Getting  T.  Kansas  City  Stock  Yards  Co. 
(Cotting  T.  Godard)  183  XT.  8.  79,  46  L.  ed- 
92,  22  Sup.  Ct  Bep.  80;  Yick  Wo  T.  Hop- 
kina,  118  U.  S.  356,  SO  L.  ed.  220,  6  Sop. 
Ct.  Bep.  1064;  Cooley,  Const.  Lim.  SSS; 
Lin  Sing  v.  Washburn,  20  Cal.  634;  Histoty 
of  14Cb  Amend.  Flack. 

No  mere  arbitrary  selecUon  can  ever  U 
justified  by  calling  it  "claaaiflcation." 

Atchison,  T.  ft  S.  F.  B.  Co.  v.  Matthews, 
174  U.  S.  105,  43  L.  ed.  013,  19  Sup.  Ct 
Bep.  600. 

This  ordinance  denies  to  certain  personi 
the  equal  protection  of  the  laws. 

Connolly  v.  Uniop  Sewer  Pipe  Cow  184 
U.  S.  540,  559,  46  L.  ed.  679,  680,  22  8n^ 
Ct.  Bep.  431;  Ex  parte  WcBterBeld,  H 
Cal.-650,  36  Am.  Bep.  47. 

In  the  constavction  of  a  statute  the  In- 
tention of  the  I^islature  ia  to  prevail,  and 
to  be  collected  from  the  whole  of  the  Uw 
and  the  circumstances  that  produced  it 

Hooper  v.  Creager,  84  Md.  106,  36  L.B.A. 
202,  35  Atl.  967,  1103,  36  Atl.  359;  Upshw 
V.  Baltimore,  94  Md.  743,  61  Atl.  953; 
Storck  V.  Baltimore,  101  Md.  476,  61  Atl. 
330  J  Eoland  Park  Co.  v.  State,  80  Md. 
448,  31  Atl.  298;  Commercial  Bldg.  ft  L. 
As90.  V.  Mackenzie,  85  Md.  132,  36  AtL 
754. 

A  statute  which,  by  its  retrospeetin 
operation,  devests  vested  and  valuable 
rights,  is  void. 

Re  Tiburcio  Parrott,  6  Sawy.  373,  1  Fed. 
481;  Baugher  v.  Ndison,  0  Gill,  299,  it 
Am.  Doc  604;  Appeal  Tax  Ct  v.  Westers 
Maryland  B.  Co.  60  Md.  274;^WiUiar  v. 
Baltimore  Butehwa'  Loan  ft  Annuity  As8B> 
45  Md.  646;  Wynehamer  v.  People,  13  If.  T. 
396;  Hallcr  Sign  Worka  t.  Pl^sical  Cul- 
ture Training  School,  249  HI.  431.,  %i  hAJL 
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(N^)  M8,  94  N.      920;  Re  Jaoobi.  9S 
N.  Y.  98,  60  Am.  Rep.  036. 

The  eity  council  baa  not  the  poorer  bn- 
plied  in  the  passage  at  this  ordinance. 

BoBtock  T.  Sams,  9S  Md.  400,  50  L-R-A. 
282,  93  Am.  St.  Rep.  394.  S2  Ail.  66S; 
St.  Mary's  Industrial  School  v.  Brown,  45 
Md.  332;  Ho  Ah  Kow  t.  Nuan,  6  Sawy. 
652,  Fed.  Cas.  No.  6,546;  State  t.  Hyman. 
08  Aid.  697,  04  L.R.A.  637,  67  Atl.  6,  1 
Ann.  Cas.  742;  Seneca  t.  Cochran,  84  6.  C. 
282,  26  L.R.A.(ir.S.)  124,  66  8.  E.  288. 

Corporate  authorities  can  exercise  no 
power  which  is  not,  in  express  terms,  or  by 
fair  and  reaBonaI)le  implication,  conferred 
upon  the  corporation. 

St.  Mary's  Industrial  School  Brown, 
45  Md.  310;  Vansant  t.  Harlem  Stage  Co. 
59  Md.  333. 

The  legislature,  much  leas  a  city  council, 
cannot  under  the  pretense  of  exercising  the 
police  power,  or  under  any  other  claim  or 
pretense,  enact  laws  profiibiting  harmless 
acts  not  concerning  the  healtb,  safety,  or 
wdfare  of  society,  and  the  courts  may 
examine  into  and  annul  any  such  ill^l 
legislation. 

Slauc^ter-House  Cases,  16  Wall.  87,  21 
U  ed.  412;  Calder  v.  Bull,  3  Dall.  386, 
1  L.  ed.  648;  Re  Jacohs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  Stoclcton  Laundry  Case,  20 
Fed.  611;  People  v.  Gillson,  109  27.  Y.  391, 
4  Am;  St  Rep.  465,  17  N.  E.  343. 

The  United  States  Supreme  Court  has 
sanctioned  the  compulsory  separation  of 
white  and  colored  persons  in  public  con- 
veyances; It  has  intimated  that  the  assign- 
ment of  separate  residence  districts  on  the 
basis  of  color,  creed,  or  nationality,  would 
not  be  tolerated,  and  it  lias  I>een  held  that 
Chinese  persons  cannot  be  compelled  to  live 
in  one  portion  of  a  city. 

Re  hee  Sing,  43  Fed.  350;  Re  Tie  Loy,  11 
Sawy.  472,  26  Fed.  611;  Re  Ah  Fong,  3 
Sawy.  144,  Fed.  Caa.  No.  102;  Chy  Lung  v. 
Freeman,  92  U.  S.  275,  23  L.  ed.  550;  Re 
Qnong  Woo,  7  Sawy.  531,  13  Fed.  229;  Yick 
Wo  V.  Hopkins,  118  U.  S.  366,  30  L.  ed. 
-220.  6  Sup.  Ct.  Rep.  1064;  Ho  Ah  Kow  v. 
Nunan,  6  Sawy.  652.  Fed-  Cas.  No.  6,546. 

Where  the  ostensible  object  of  an  enact- 
ment is  to  secure  the  public  comfort,  wel- 
fare, or  safety,  it  must  appear  to  be  adapted 
to  that  end;  it  cannot  invade  the  rights 
of  persons  and  property  under  the  guise  of 
police  regulation  when  it  is  not  such  in 
raet 

Eden  v.  People,  161  III.  296.  82  L.R.A. 
A59,  62  Am.  St.  Rep.  365.  43  N.  E.  1108; 
Ex  parte  JentJiBch,  112  Cal.  468,  32  L.R.A. 
604,  44  Pac.  803:  Ritchie  People,  IS.*} 
ni.  98,  29  L.R.A.  79.  46  Am.  St.  Rep.  815, 
40  N.  E.  454;  Lake  View  v.  Row  Hilt  C«ne- 
terj  Co.  70  111.  198,  22  Am.  Rep.  71;  Peo- 
17  L.R.A.(N.S.) 


pie  T.  Marx,  09  N.  Y.  377,  52  Am.  Rsp.  84. 
2  N.  E.  20;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St  Rep.  465,  17  N.  E.  343; 
People  V.  Briesedcer,  169  N.  Y.  63,  67  L.R.A. 
178,  88  Am.  St  Rep.  534,  61  N.  E.  990; 
People  V.  Hawkins,  157  N.  Y.  1.  42  LJt.A. 
490,  68  Am.  St.  Rep.  736,  51  N.  E.  257; 
People  T.  Beattie,  90  App.  Div.  388,  80  N. 
Y.  Supp.  103;  Sprigg  v.  Garrett  Park,  89 
Md.  406,  43  Atl.  813. 

The  law  will  not  allow  the  right  of  prop- 
erty to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  protection  of 
health,  when  it  is  manifest  that  such  is 
not  the  object  and  purpose  of  the  regula- 
tion. 

People  T.  Gillson,  109  N.  Y.  399,  4  Am. 
St  Rep.  465,  17  N.  E.  343;  State  t.  Broad- 
belt.  89  Md.  67S.  46  L.R.A.  433.  73  Am. 
St  Rep.  201,  43  Atl.  771. 

The  determinatitm  of  the  legislature  as 
to  what  is  a  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is 
subject  to  the  supervision  of  the  courts. 

Lawton  v.  Steele,  162  U.  S.  13S,  38  L.  ed. 
386,  14  Sup.  Ct.  Rep.  409;  Baltimore  ft  O. 
S.  Co.  V.  Waters,  106  Md.  422,  12  LJt.A. 
{N.S.)  326,  66  Atl.  685. 

This  ordinance  is  but  an  effort  to  satisfy 
and  sustain  the  unreasonable  prejudices  A 
one  class  of  the  community  against  another, 
and  to  protect  what  that  one  class  believes 
to  be  its  property  rights. 

Baltimore  ft  O.  R.  Co.  v.  Waters,  inpra. 

Mr.  O.  Ames  Brooks  also  for  appellee. 

Constable,  J.,  delivered  the  opinion  of 
the  court: 

There  is  involved  In  this  appeal  the  valid- 
iiy  of  the  ordinance  of  the  mayor  and  city 
council  of  Baltimore  city,  known  as  the 
"segregation  ordinance."  The  appellee,  a 
colored  man,  was  indicted  for  violation  of 
S  2  of  said  ordinance,  and,  upon  the  lower 
court  sustaining  a  demurrer  to  the  Indict- 
ment, this  appeal  was  taken  from  the  judg- 
ment thereupon  entered. 

Tlie  ordinance,  which  is  composed  of  ten 
sections,  is  entitled  "An  Ordinance  for  Pre- 
serving Peace,  Preventing  Conflict  and  lU- 
Feeling  Between  the  White  and  Colored 
Races  in  Baltimore  City,  and  Promoting 
the  General  Welfare  of  the  City  by  Provid- 
ing, so  far  as  Practicable,  for  the  Use  of 
Separate  Blocks  by  White  and  Colored  Peo- 
ple for  Residences,  Churches,  and  Schools." 

Section  1  provides;  "That  from  and  after 
the  passage  of  this  ordinance  it  shall  be 
unlawful  for  any  white  person  to  move  into 
or  use  as  a  residence  or  place  of  abode  any 
1  house,  building,  or  structure,  or  any  part 
i  of  any  house,  building,  or  strwctuTe,  Bltnatod 
I  or  located  on  any  block,  as  the  same  is  here- 
•  inafter  defliwd  in  |  4,  the  houses,  bu\\<l. 
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ings,  uid  BtruetureB  on  which  block,  so  far 
aa  Uie  same  are  occupied  or  used  aa  resi- 
dencea  or  placea  of  abode,  io  whole  or  in 
part,  aball  be  occupied  or  used  as  resi- 
deneea  or  placea  of  al>ode  by  colored  peraona. 
otherwise  than  aa  provided  in  §  3  hereof. 
Such  a  blo^  shall  be  deemed  a  colored 
blodc  for  the  purposes  of  this  ordinance." 

Section  2  is  in  the  identical  language  of 
S  1,  except  that  it  prohibits  any  colored 
person  from  doing  what  §  1  prohibits  any 
white  person  from  doing. 

Section  3  excepts  domestic  servants  from 
the  operation  of  §§  1  and  2,  when  they  reside 
with  their  emplovers. 

Section  4  is:  ''That  the  word  'blocks,'  as 
the  aama  ia  used  in  this  ordinance,  shall  be 
construed  to  mean  that  portion  of  any 
street  or  aJley  upon  both  sides  of  the  same 
between  the  two  adjacent  intersecting  or 
crossing  streets."  And  it  further  provides 
the  method,  in  cases  where  either  of  the  ad- 
jacent streets  intersects,  but  does  not  cross, 
the  street  uptm  which  the  block  in  question 
may  be  located,  by  which  that  portion  of 
the  block  on  the  side  of  the  street  facing 
the  mtersecting  street  is  to  be  classifled. 

Section  6  fixes  the  penalty  for  violation 
of  the  prohibitions  of  S§  1  or  2  of  the  ordi- 
nance. 

Section  8  provides  the  manner  of  deter- 
mining whether  blocks  upon  which  tliere 
were  no  buildings  used  as  residences  at  the 
time  of  the  passage  of  the  ordinance,  hut 
upon  which  it  is  desired  by  the  owners 
thereof  to  erect  buildings  for  the  purposes 
of  residences,  shall  become  either  colored 
or  white  blocks. 

Section  7  provides  the  means  whereby 
blocks  which  were  either  white  or  colored 
under  §§  1  and  2  can  be  opened  to  the 
occupancy  of  both  white  and  colored  persons. 

Sections  8  and  0  provide  that  no  build- 
inga  not  so  used  prior  to  the  passage  of  the 
ordinance  shall  be  used  as  churches  or 
schools  without  a  permit  from  the  board  of 
police  commissioners,  and  no  permit  shall  be 
issued  to  allow  the  use  of  such  buildings 
by  colored  persons  in  a  white  block  or 
white  persona  in  a  colored  block. 

Section  10  provides  that  nothing  in  the 
last  four  sections  shall  be  taken  to  affect 
the  validity  of  the  first  five  sections. 

The  learned  judge  below,  in  sustaining 
the  demurrer,  filed  an  opinion  from  which 
it  appears  that  the  reason  for  the  court's  ac- 
tion was  based  upon  the  unenforceability  of 
the  ordinance  because  of  the  uncertain^  of 
the  language  of  §§  1  and  2. 

There  can  be  no  question  that,  this  being 
a  penal  ordinance,  it  must  be  strictly  con- 
strued; but  this  rule  is  open  to  the  limi- 
tation that  the  construction  must  not  be  an 
unreasonable  or  forced  one.  As  was  de- 
47  L.RA.(N.S.) 


clared  in  Keller  t.  State^  11  Md.  625.  69 
Am.  Dee.  226:  '* 'Even  penal  laws,  which 
it  is  said  should  he  atrictly  construed,  ought  * 
not  to  be  so  strictly  eonatrued  as  to  defeat 
th«  obvious  intention  of  the  l^alature.' 
.  .  .  And,  thougli  they  are  not  to  be  ex- 
tended by  construction,  they  should  receive 
a  rational  interpretation."  In  Wfaartmi'i 
Criminal  Law,  10th  ed.  vol.  1,  §  28,  the  rule 
is  stated  thus:  "Penal  statutes  are  to  be 
strictly  construed.  ...  In  eonstrning 
such  statutes,  however,  we  are  to  look  for 
their  reasonable  sense;  and  if  this  is  clearly 
ascertained  it  must  be  applied,  though  a 
narrower  sense  is  possible." 

In  the  opinion  of  the  court  we  find  this 
language;  "In  an  effort  to  interpret  these 
sections  (1  and  2)  we  are  forced  to  tl)<* 
conclusion  that  the  thing  prohibited  is  tht 
residence  of  a  white  person  in  a  block  occu- 
pied, in  whole  or  in  part,  by  colored  per- 
sons, or  the  residence  of  a  colored  perwm 
in  a  block  occupied,  in  whole  or  in  part, 
by  white  persons."  From  wbich,  and  uiso 
other  portions  of  the  opinion,  it  is  apparent 
that  the  words  "in  whole  or  in  part"  were 
taken  to  modify  the  word  "block.**  Bnt 
this  is  a  construction  to  wbich  we  cannot 
accede.  Although  at  a  casual  reading  of 
these  two  sections  the  language  does  iq>- 
patently  admit  of  this  construction,  never- 
theless, upon  close  scrutiny,  it  is  clear  thst 
the  words  "in  whole  or  in  part"  were  used 
to  modify  the  words  "residences  or  traces 
of  abode."  Therefore  the  meaning  of  the 
language  of  the  sections  is  plain  that  the 
tiling  prohibited  is  that,  wlten  the  builc- 
ings  on  a  block,  "so  far  as  the  same  are 
occupied  or  used  as  residences  or  place? 
of  abode,  in  whole  or  in  part,  shall  be  oeen- 
pied  or  used  as  residences  or  places  of 
abode"  by  the  members  of  one  race,  then  no 
member  of  the  other  race  shall  occupy  anj 
building  on  that  block  as  a  residence;  the 
effect  of  the  words  "in  whole  or  in  part" 
being  to  cover  blocks  where  all  of  the 
houses  were  wholly  occupied,  as  well  *« 
where  there  were  some  vacant,  but  all  tbit 
were  occupied  being  occupied  by  the  mem- 
bers of  the  same  race,  or  where  some  of  the 
houses  were  partly  used  as  residences  ami 
partly  as  shops,  stores,  or  for  purpose? 
other  than  residences,  that  in  that  event  tlw 
only  portion  of  the  house  to  be  considereJ 
in  determining  as  to  whether  or  not  the 
block  should  come  under  the  operation  of 
the  ordinance  was  to  be  the  portion  used 
as  residences.  Tlie  blocks  which  at  the 
time  of  the  passage  of  the  ordinance  were 
occupied  by  both  white  and  colored  are  left 
entirely  free  for  the  same  character  of  oecti- 
pancy.  Althonph  language  could  have  been 
used  to  make  the  meaning  clearer,  wv  arc 
of  the  (pinion  that  these  sections  arc  free 
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from  uncertainty,  and  therefore  it  was 
error  to  have  declared  the  ordinance  void 
for  that  reason. 

The  appellee  contends  that  the  ordinance 
is  in  condict  with  g  221  of  the  city  charter, 
wherein  it  is  provided:  "Every  ordinance 
enacted  hy  the  city  shall  embrace  but  one 
subject,  which  shall  be  described  in  its 
title,"  etc.  This  has  been  declared  to  be 
an  adaptation  of  article  3,  §  29,  of  the 
state  Constitution.  There  have  been  ao 
many  adjudications  upon  that  section  that 
there  can  no  longer  be  any  doubt  as  to  its 
correct  interpretation.  And  what  was  said 
in  the  case  of  Gans  v.  Carter,  77  Md.  1,  25 
Atl.  603,  seems  to  be  applicable  here:  "We 
have  but  a  word  to  say,  and  tliat  is  to  re- 
peat what  we  have  so  often  said,  that  the 
object  of  this  clause  was  to  prevent  the 
embodying  into  the  same  act  distinct  and 
separate  matters  of  legislation,  having  no 
connection  whatever  with  each  other,  and 
matters  not  referred  to  in  the  title."  Meas- 
ured by  this  standard  there  can  be  no  force 
in  the  contention. 

The  main  question  in  this  case  arises, 
however,  over  whether  the  provisions  of  this 
ordinance  are  in  conflict  with  article  23  of 
the  Bill  of  Rights  of  the  Constitution  of 
Maryland  and  Ist  section  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  title  to  the  ordinance 
recites  its  purpose  to  he  "for  Preserving 
Peace,  Preventing  Conflict  and  Ill-feeling 
Between  the  White  and  Colored  Races  in 
Baltimore  City,  and  Promoting  the  General 
Welfare  of  the  City,"  etc.  What  is  appli- 
cable to  the  white  race  is  made  precisely 
applttable  to  the  colored  race.  No  advan- 
tage that  is  enji^ed  by  one  race  is  denied 
the  other.  Every  restriction  placed  upon 
the  one  is  in  exact  terms  imposed  upon  the 
other.  Upon  whether  or  not  this  ordinance 
is  a  valid  exercise  of  the  police  power  must 
depend  its  enforceability. 

That  the  city  has  the  power  under  its 
charter  to  paea  ordinances,  in  the  exercise 
of  the  police  power,  equal  to  legislative 
enactments,  must  be  regarded  as  settled  in 
tliis  state  since  the  case  of  Hossberg  v. 
State,  111  Md.  394,  134  Am.  St.  Rep.  626, 
74  Atl.  581,  wherein  this  court  said: 
"Broader  or  more  comprehensive  police 
powers  could  not  be  conferred  under  any 
general  grant  of  police  power,  for  the  pur- 
poses mentioned  in  §  18,  than  those  granted 
in  that  section,  and  when  we  consider  the 
Srelfare  clause'  of  the  charter  (§  31),  great- 
er emphasis  could  not  be  laid  upon  the  im- 
plied powers  of  the  city  for  the  maintenance 
of  the  peace,  good  government,  health,  and 
welfare  of  the  city  than  is  there  laid. 
.  .  .  In  the  present  case,  the  legislative 
grant  is  not  merely  one  of  power  to  pan 
47  L.RJ..(N.8.) 


ordinances  relating  to  specified  police  pow- 
ers, regarded  as  a  part  only  of  the  general 
police  power,  but  the  grant  is  of  'all  the 
power  commonly  known  as  the  police  pow- 
er, to  the  same  extent  as  the  state  has  or 
could  exercise  said  power  within  said  lim- 
its.'  The  implication,  therefore,  is  a 
necessary  one  that,  notwithstanding  the  pre- 
ceding clause  of  that  section  of  the  char- 
ter enumerated  certain  purposes  for  which 
ordinances  might  be  passed,  the  legislature 
intended  the  city  to  have,  in  addition,  the 
power  to  pass  ordinances  for  any  and  all 
purposes  relating  to  the  exercise  oi  the 
police  power;" 

If,  then,  the  legislature  could  pass  a 
statute  under  the  police  power  of  the  state, 
providing  for  the  segregation  of  the  races, 
as  we  think  it  could,  there  would  seem 
to  be  no  doubt  that  the  mayor  and  city 
council  of  Baltimore  can  pass  a  valid  or- 
dinance having  the  same  end  in  view.  It 
is  true,  however,  that,  notwithstandfng  the 
broad  powers  vested  in  the  mayor  and  city 
council  by  Uie  charter,  some  distinction  is 
made  between  statutes  passed  by  fha  leg- 
islature and  ordinances  passed  by  a  munic- 
ipality under  the  police  power, — one  il- 
lustration of  which  is  what  was  said  by 
Chief  Judge  McSherry  in  State  v.  Hyman, 
9.8  Md.  818,  64  L.R.A.  837,  57  Atl.  6,  1  Ann. 
Cas.  742.  The  court  must  undoubtedly  take 
into  consideration  the  reasonableness  of  the 
provisions  of  this  ordinance,  and  determine 
whether  any  of  those  involved  in  this  case 
are  so  unreasonable  or  oppressive  as  to 
cause  it  to  assume  that  the  legislature 
did  not  intend  to  empower  the  municipality 
to  enact  them  as  they  stand, — whatever 
may  be  said  as  to  the  court's  powers  in 
construing  statutes  which  have  a  real  and 
substantial  relation  to  any  object  properly 
within  the  police  powers  of  the  state. 

Both  state  and  Federal  courts  have  been 
most  industrious  In  dealing  with  the  many 
cases  growing  out  of  the  laws  claimed  to 
have  been  passed  in  the  exercise  of  this 
power,  known  as  the  "police  power,"  and 
it  might  be  well  to  consider  what  is  meant, 
in  a  constitutional  sense,  by  that  term. 
As  was  said  by  that  learned  jurist.  Chief 
Justice  Shaw,  in  Com.  v.  Alger,  7  Cush. 
63:  "It  is  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  tills 
power  than  to  mark  its  boundaries  or  pre- 
scribe limits  to  its  exercise."  And  the  defi- 
nition there  given  has  been,  probably, 
more  often  quoted  with  approval  than  any 
other:  "The  power  vested  in  the  legisla- 
ture by  the  Constitution,  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  re- 
pugnant to  the  Constitution,  ss  they  shall 
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judge  to  be  for  the  good  and  welfare  of  the 
commonwealth  and  of  the  subjects  of  the 
same."  In  Charaper  v.  Greencastle,  138 
Ind.  339,  24  L.R.A.  708,  46  Am.  St.  Rep. 
390,  35  N.  E.  14,  it  is  thus  defined:  "The 
police  power  of  the  state  so  far  has  not 
received  a  full  and  complete  definition.  It 
may  be  said,  however,  to  be  the  right  of 
the  state  ...  to  prescribe  regulations 
for  tlie  good  order,  peace,  health,  protec- 
tion, comfort,  convenience,  and  morals  of 
the  community,  which  do  not  encroach  on 
a  like  power  vested  in  Congress  by  the 
Federal  Constitution,  or  which  do  not  vio- 
late any  of  the  provisions  of  the  organic 
law,"  In  State  ex  rel.  Beek  v.  Wsgener, 
77  Minn.  483,  46  L.R.A.  442,  77  Am.  St. 
Rep.  68],  80  N.  W.  633,  778,  1134:  "The 
power  to  impose  such  restrictions  upon 
private  rights  as  are  practically  necesBary 
for  the  general  welfare." 

In  De«ns  v.  Baltimore,  80  Md.  173,  26 
L.R.A.  54],  45  Am.  St.  Rep.  339,  30  Atl. 
650,  this  court  said:  "Every  well-organ* 
izcd  government  has  the  inherent  right  to 
protect  the  health  and  provide  for  the 
safety  and  welfare  of  Its  people.  It  has 
not  only  the  right,  but  it  is  a  duty  and 
obligation  which  the  sovereign  power  owes 
to  the  public.  ...  It  may  be  said  to 
rest  upon  the  maxim,  Salua  populi  auprema 
lex;  and  the  conatitutionsl  guarantiei  for 
the  security  of  private  rights  .  .  . 
have-  never  been  understood  as  interfering 
with  the  power  of  the  state  to  pass  such 
laws  88  may  be  necessary  to  protect  the 
health  and  provide  for  the  safety  and  good 
order  of  society.  'Property  of  every  kind,' 
says  Mr.  Justice  Story,  'is  held  subject  to 
those  general  regulations  which  are  nec- 
.  essary  for  the  common  good  and  general 
welfare.'  And  the  legislature  has  the  pow- 
er to  define  the  mode  and  manner  in  which 
everyone  may  use  his  property."  In  State 
V.  Hyman,  98  Md.  696,  64  UR.A.  687,  67 
Atl.  6,  1  Ann.  Cas.  742:  "The  exercise 
of  the  police  power,  being  for  the  promotion 
of  the  public  good,  is  superior  to  all  con- 
siderations of  private  righto  or  interest, 
and  by  virtue  of  it  the  state  may  lawfully 
impose  upon  the  exercise  of  private  rights 
such  burdens  and  restraints  as  may  be  nec- 
essary and  proper  to  secure  the  general 
health  and  safety."  In  Police  Comrs.  v. 
Wagner,  93  Md.  191,  52  L.R.A.  775,  86  Am. 
St.  Rep.  423,  48  Atl.  456,  the  court  said: 
"The  state  has  power  to  pass  such  laws 
as  are  necessary  to  protect  the  health, 
morals,  or  peace  of  society."  In  Cochra^ 
V.  Preston.  ]08  Md.  220,  23  LJt.A.fN.S.} 
1163,  129  Am.  St.  Rep.  432,  70  Atl.  113, 
15  Ann.  Cas.  1048:  "The  power  to  pre- 
scribe regulations  demanded  by  the  gener- 
al welfare  for  the  common  protection  of 
47  L.R.A.(N.S.) 


all  is  known  as  the  police  power  of  the 
state,  and  is  inherent  in  every  sovereignty." 

The  Supreme  Court  lias,  times  afanost 
without  number,  been  called  to  pass  upon 
laws  enacted  by  the  states  upcm  matters 
relating  to  their  internal  government,  and 
has  given  expression  to  the  meaning  to 
be  ascribed  to  the  police  power.  In  the 
Slaughter-House  Cases,  16  Wall  21 
L.  ed.  394,  which  were  the  first  eases  in- 
volving a  construction  of  the  14th  Amend- 
ment, tlie  court  said:  "This  power  is,  and 
must  be  from  its  very  nature,  incapable  vi 
any  very  exact  definition  or  Umitatian. 
Upon  it  depends  the  security  of  social  or- 
der, the  life  and  health  of  the  citizen,  the 
comfort  of  an  existence  in  a  thickly  pecu- 
lated community,  the  enjoyment  of  private 
and  social  life,  snd  the  beneficial  use  of 
property.  'It  extends,*  says  another  emi- 
nent judge,  'to  the  protection  of  the  livcb 
limbi,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property, 
within  the  state.  .  .  And  perstms  and 
property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the 
general  comfort,  health,  and  prosperibf  vi 
the  state.  Of  the  perfect  right  of  the  leg- 
islature to  do  this  no  question  ever  mtb. 
or  upon  acknowledged  general  principles 
ever  can  be,  made  so  far  as  natural  perscnu 
are  emeerned.'"  In  the  ease  of  Bostoa 
Beer  Co.  v.  Massachusetts,  97  U.  8.  25, 
24  I.,  ed.  989,  it  was  said:  "Whatever 
differences  of  opinion  may  exist  as  to  tht 
extent  and  Iwundaries  of  the  police  pow- 
er, ..  .  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizena,  and  to 
tlte  preservation  of  good  order  and  public 
morals."  Again  in  District  of  Columbia  v. 
Brooke,  214  U.  S.  138,  53  L.  ed.  »4],  29 
Sup.  Ct.  Rep.  660:  It  is  "the  most  es- 
sential ofx  powers,  at  times  the  most  in- 
sistent, and  always  one  of  the  least  linu- 
table,  of  th«  powers  of  govemmait."  "It 
may  be  said  in  a  general  way  that  the  po- 
lice power  extends  to  all  the  great  public 
needs.  ...  It  may  be  put  forth  in  aid 
of  what  is  sanctioned  by  usage,  or  held  1? 
the  prevailing  morality,  or  strong  and  pre- 
ponderating opinion,  to  be  great^  and  im- 
mediately necessary  to  the  public  welfare.* 
Noble  State  Bank  v.  Haskell.  219  U.  S. 
104,  55  L.  ed.  112,  82  L.R.A.(N.S.)  lOfiZ. 
31  Sup.  Gt.  Rep.  186,  Ann.  Caa.  19I2A. 
487.  In  Barbier  v.  Connolly,  113  U.  S.  27 
28  L.  ed.  928,  S  Sup.  Ct.  Rep.  357,  the  mart 
said:  "But  neither  the  Amendment  []4th1. 
broad  and  comprehensive  as  it  is,  nor  any 
other  Amendment,  was  designed  to  inter- 
fere with  the  power  of  the  state,  aomctiaM 
termed  its  police  power,  to  preserilie  rega- 
lations  to  promote  the  health,  peace,  mor- 
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alfl,  tducation,  and  good  order  ' of  the  peo- 
ple." In  Chicago,  B.  &  Q.  R.  Co.  t.  Illinois, 
200  U.  8.  592,  60  L.  ed.  60S.  26  Sup.  Ct 
Rep.  340,  4  Ann.  Caa.  1176:  '^e  hold 
that  the  police  power  of  a  state  embracee 
regulations  designed  to  promote  the  public 
conTenience  or  the  general  prosperity,  as 
well  as  legulaticoiB  designed  to  promote  the 
publie  health,  the  public  morals,  or  the 
public  safety."  In  Crowley  v.  Christensen, 
137  U.  8.  86,  34  L.  ed.  620,  11  Sup.  Ct 
Bep.  13,  the  court  eaid  in  dealing  with  the 
extent  of  the  police  power:  "The  posses* 
sion  and  enjoyment  of  all  rights  are  sub- 
ject to  such  reasonable  conditions  as  may 
be  deemed  by  the  goreming  authority  of 
the  country  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  com- 
munity. Even  liberty  itself,  the  greatest 
of  all  rights,  is  not  unrestricted  license  to 
act  according  to  one's  own  will  It  is  only 
freedom  from  restraint  under  conditions  es- 
sential to  the  equal  enjoyment  of  the  same 
right  by  others.  It  is  then  liberty  regu- 
lated by  law." 

It  is  not,  nor  can  It  be,  contended  that 
the  14th  Amendment  took  from  the  states 
the  police  power  they  poasesBcd  at  the  time 
of  the  adoption  of  the  Constitution.  They 
now  poBsesB  the  power  to  the  same  extent, 
subject,  of  courae,  to  the  fundamental  prin- 
ciples of  civil  rights.  S  laughter-House 
Cases,  supra;  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep.  357; 
Mugler  T.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Jacobson  v.  Mas- 
sachusetts, 107  U.  S.  25,  49  L.  ed.  649, 
26  Sup.  Ct.  Rep.  358,  3  Ann.  Caa.  765. 
"It  does  not  deprive  the  states  of  the  right 
to  preserve  order  within  their  limits,  to 
pass  laws  against  .crimes  and  punish  of- 
fenders, to  regulate  relations  between  in- 
dividuals, to  control  for  the  public  good 
the  use  of  private  property,  to  protect  the 
health,  life,  and  safety  of  the  people,  and 
to  that  end,  not  only  to  enact  suitable 
legislation,  but  to  destroy  private  proper- 
ty  that  is  dangerous  to  the  well-being  of 
the  state."   Cooley,  Const.  Law,  251. 

That  this  power  is  far-reaching  and 
moat  important  to  the  preservation  of  the 
states  cannot  he  denied.  It  has  been  im- 
poesihle  to  confine  its  operation  to  a  set 
rule,  but  every  community  has  been  left 
to  meet  the  circumstances  of  each  case  as 
the  conditions  changed,  and  to  determine 
upon  the  neceasity  for  action.  Allgeyer  v. 
Louisiana,  165  U.  8.  600,  41  L.  ed.  836, 
17  Sup.  Ct.  Rep.  427.  There  is,  however, 
the  constant  warning  present,  practically, 
in  all  the  cases,  in  the  examples  and  rule, 
that  the  exercise  of  the  power  must  not 
be  unreasonable,  but  must  he  enacted  in 
good  faith,  for  the  promotion  of  the  public 
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good,  and  not  for  the  oppression  or  annoy- 
ance of  a  particular  dasa.  Plaasy  t.  Fer- 
guson, 163  U.  S.  5S5,  41  L.  ed.  262.  16 
Sup.  Ct.  Rep.  1138. 

If  legislative  bodies,  under  the  guise  of 
protecting  the  publio  welfare,  arbitrarily 
pass  laws  which  have  no  relatiw  to  that 
object,  the  courts  will  determine  whether 
there  waa  a  proper  exercise  of  the  power. 
Mugler  V.  Kansas,  123  U.  S.  623,  3]  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Lawton  v.  Steele, 
152  U.  8.  133,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  480.  Naturally,  at  times,  the  exercise 
of  this  power  limits  to  some  extent  the 
enjoyment  of  the  fundamental  rights;  hut 
if  the  restraints  are  deemed  by  the  law- 
making body  necessary  for  the  general 
welfare,  and  are  not  "so  arbitrary  as  to 
be  palpably  and  unmistakably  in  excess  of 
any  reasonable  exercise  of  the  authority 
conferred,"  the  courts  will  not  interfere, 
for  the  local  authorities  are  primarily  the 
judges  of  the  necessity  of  such  legislation. 
And  although  courts  may  disagree  as  to 
the  propriety  of  the  legislation.  Unless  it 
plainly,  and  beyond  all  question,  exceeds 
the  power,  there  should  he  no  judicial  inter- 
ference. Sclimidinger  t.  Chicago,  226  U. 
S.  578,  57  L.  ed.  364,  33  Sup.  Ct  Rep.  18^; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct  Rep.  862;  Atkin  v.  Kansas,  191  U.  S. 
207,  48  L.  ed.  148,  24  Sup.  Ct  Rep.  124; 
McLean  v.  Arkansas,  211  U.  8.  547,  63  L. 
ed.  319,  29  Sup.  Ct  Rep.  206;  Eubank 
V.  Richmond,  226  U.  S.  137,  67  L.  ed.  166, 
42  LJLA.(N.S.)  1123.  S8  Sup.  Ot  Rep. 
76. 

If,  then,  this  power  is  inherent  in  every 
state  for  the  preservation  of  its  genersd 
welfare,  is  the  ordinance  in  question  an 
unreasonable  exercise  of  it,  and  are  its 
provisions  so  arbitrary  and  oppressive 
that' they  amount  to  the  invasion  of  a  per- 
son's conatitutional  rights? 

As  we  have  seen,  the  avowed  object  of 
the  ordinance  is  to  preserve  peace,  prevent 
conflict  and  ill-feeling  between  the  two  races, 
and  thereby  promote  the  welfare  of  Balti- 
more. The  means  employed  are  that  blocks 
which  were  occupied  by  colored  people  e^c- 
clusively  should  continue  to  be  occupied  by 
them  exclusively,  and  that  blocks  occupied 
exclusively  by  white  people  should  so  con- 
tinue to  be  occupied  by  them.  The  ordi- 
nance does  not  l^slate  on  what  were 
"mixed  blocks" — those  occupied  by  mem- 
bers of  the  two  races — at  the  time  it  was 
passed;  and  whatever  other  objections  may 
be  urged  against  it,  it  cannot  be  truly  said 
that  there  is  any  discrimination  in  th'e 
ordinance  against  the  colored  race.  Indeed, 
in  its  practical  operation  it  would  be  more 
burdensome  on  white  people  tiiu  on  col* 
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ored  people,  for  it  is  well  known  that  white 
people  own  the  great  bulk  of  property  in 
Baltimore  city,  and  hence,  where  the  prop- 
erty of  one  colored  peraon  would  be  affected 
by  such  an  ordinance,  that  of  many  more 
wbit#  people  would  be.  What  is  denied 
one  clasB  is  denied  the  other;  what  is  al- 
lowed one  class  is  allowed  the  other.  There 
is  therefore  no  such  discriminatiim  as  is 
prohibited  by  the  Constitution  or  statutes 
securing  civil  rights,  and  it  is  not  ni-cossary 
to  discuss  that  question  further. 

No  intelligent  observer  in  communities 
where  there  are  many  colored  people  can 
fail  to  notice  that  there  are  sometimes  ec- 
hihitions  <d  feelings  between  members  of 
the  two  races  which  are  likely  to,  and  oc- 
casionally do,  result  in  outbreaks  of  vio- 
lence and  disorder.  It  is  not  for  us  to  say 
what  this  is  attributable  to;  but  the  fact 
ronains,  however  much  it  is  to  be  regretted, 
and  if  a  segregation  of  the  races  to  such 
ectent  as  may  be  permissible  under  the 
Constitution  and  laws  of  the  land  will 
have  a  tendency,  not  tmly  to  avmd  disorder 
and  Tiolenee,  but  to  make  a  better  feeling 
between  the  races,  everyoiu  having  the  in- 
terests of  the  colored  people  as  well  as 
the  white  people  at  heart  ought  to  en- 
courage rather  than  oppose  it.  Mr.  Justice 
Brown  said  in  Plessy  v.  Ferguson,  163 
U.  B.  637,  41  L.  ed.  256,  IS  Sup.  Ct.  Rpp. 
1138 :  "The  object  of  the  Amendment 
[14tti]  was  undoubtedly  to  enforce  the  ab- 
solute equalify  of  the  two  races  before  the 
law;  but  in  the  nature  of  things  it  eould 
not  have  been  intended  to  abolish  distinc- 
tions based  upon  color,  or  to  enforce  social, 
as  distinguished  from  political,  equality, 
or  a  commingling  of  the  two  races  upon 
terms  unsatisfactory  to  either." 

If  the  welfare  of  the  city,  in  the  minds 
of  the  council,  demanded  that  the  two  rac- 
es should  be  thus,  to  this  extent,  separated, 
and  thereby  a  cause  of  conflict  removed, 
the  court  cannot  declare  their  actiim  un- 
reasonable. It  was'  acknowledged  by  the 
counsel  for  the  appellee,  both  in  the  brief 
and  verbal  argument,  that  for  years  there 
had  been  more  or  less  friction  resulting 
from  the  occupancy  by  colored  people  of 
houses  in  blocks  theretofore  occupied  wholly 
by  white  people.  With  this  acknowledg- 
ment, how  can  It  be  contended  tiiat  the 
city  council,  charged  with  looking  to  the 
welfare  of  the  city,  is  seeking  to  make  an 
unreasonable  use  of  the  police  power,  when 
it  enacts  a  law  which,  in  their  opinion, 
will  tend  to  prevent  the  confltctT  As  was 
said  in  Plessy  v.  Ferguson,  supra,  which 
was  a  case  involving  separate  railroad 
coaches  for  white  and  colored  persons  with- 
in the  limits  of  a  state:  "So  far,  then,  aa 
a  conflict  with  the  14th  Amendment  is  con- 
47  LJt.A.<N.S.) 


Oar, 

eemed,  the  ease  reduces  itself  to  the  ques- 
tion whether  the  statute  of  Iiouisiana  is  a 
reasonable  r%ulati<Hi,  and  with  respect  to 
this  there  must  necessarily  be  a  large  dis- 
cretion on  the  part  of  the  l^ialature.  In 
determining  the  question  of  reaaonableiiess, 
it  is  at  liberty  to  act  with  reference  to  thu 
established  usages,  customs,  and  traditions 
of  the  people,  and  with  a  view  to  the  pro- 
motion of  their  comfort  and  the  preser- 
vation of  the  public  peace  and  good  order," 
— and  further  that  they  could  not  say  that 
such  separation  was  unreasonable  or  ob- 
ncncious  to  the  14th  Amendment.  A  large 
number  of  the  states  have  laws  regulating 
like  in  the  foregoing  case,  the  separation 
of  the  races  in  railroad  cars,  including 
our  own  state.  Hart  ▼.  State,  100  Md. 
595,  60  Atl.  457.  The  courts  have  uniform- 
ly held  that  this  was  a  reasMiable  exercise 
of  the  p<dice  power,  and  was  not  a  discrim- 
ination when  the  same  aceonimodatioas 
were  provided  for  each  race. 

Penalties  in  criminal  laws  are  not  tmly 
imposed  to  punish  violators,  but  to  det^ 
the  commission  of  crime.  If,  as  is  practi- 
cally conceded  in  this  case,  the  Uving  in 
such  close  proximity  produces  friction  that 
ia  liable  to  result  in  open  clashes  and  dis- 
order, why  should  not  tiie  governing  body 
take  cognizance  of  it,  and  legislate  to  avoid 
it,  and  thereby  promote  the  general  pearct 
It  seems  that  it  would  be  the  better  ^ereise 
of  their  discretion  for  the  public  welfare,  to 
discourage  by  removing  the  cause,  than 
to  trust  to  deterring  by  the  fear  of  pun- 
ishment. In  this  state,  as  well  as  in  a 
number  of  others,  there  has  been  a  statute 
in  force  for  many  years  prohibiting  mar- 
riages between  white  and  colored  persons, 
and  imposing  a  heavy  penalty  for  ite  vio- 
lation, and  in  Plessy  v.  Ferguson,  supra, 
the  Supreme  Court  said:  "Laws  foAiddiog 
the  intermarriage  of  the  two  races  may 
be  said  in  a  technical  sense  to  interfere 
with  the  freedom  of  contract,  and  yet  have 
been  universally  recognized  aa  within  the 
police  power  of  the  state."  That  raae^  as 
well  aa  many  others,  has  also  recognired 
the  right  of  states  te  establish  st^rate 
schools  for  white  and  colored  children,  and. 
as  we  have  seen,  to  require  the  separation 
of  the  white  and  colored  races  in  public 
conveyances.  Without  giving  other  illus- 
trations of  the  exercise  of  the  police  power, 
we  are  of  the  opinion  that  the  object  sought 
to  be  accomplished  by  this  ordinance  is 
one  which  properly  admits  of  the  exercise 
of  the  police  power.  It  only  remains  for 
us  to  determine  whether  the  ordinance  as 
drawn  should  be  sustained. 

It  will  be  observed  that  the  first  five  sec- 
tions of  the  ordinance  do  not  d^>end,  f<» 
their  validity,  up<m  the  remaining  se^icns. 
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which  l^Blatc  on  Bubjecta  germane  to,  but 
not  esBcntial  to,  g§  1  and  2.  As  the  in- 
dictment  ia  for  the  alleged  violation  of  § 
2,  which  is  in  the  precise  language  of  §  1 
(excepting  the  latter  is  applicable  to  white 
persons,  and  the  former  to  colored  persona ) , 
those  two  are  the  most  important  sections 
for  our  consideration.  The  serious  objec- 
tion to  them  is  that  they  wholly  ignore  all 
.  vrated  rights  which  existed  at  the  time  of 
the  passage  of  the  ordinance.  Prior  to  that 
time  any  white  person  undoubtedly  had  the 
riglit  not  only  to  own,  but  to  move  into 
and  use  as  a  residence  or  place  of  abode, 
any  house,  etc.,  situated  in  wliat  is  by  g 
1  made  a  colored  block,  and  a  colored  per- 
son had  the  same  rights  as  to  what  is  by 
§  2  made  a  white  block.  If  the  traverser, 
for  example,  on  May  15,  1911,  when  the 
ordinance  was  passed,  owned  a  dwelling  in 
what  was  made  a  white  block,  he  could 
not  under  the  ordinance  move  into  it,  al- 
though it  was  perfectly  lawful  for  him  to 
own  it  when  he  became  owner  and  to  use 
it  as  a  dwelling.  He  might  be  unable  to 
rent  it  to  a  white  person,  and  as  a  colored 
person  was  prohibited  from  moving  into  it 
he  could  not  rent  it  to  a  colored  person, 
and  he  could  not  under  the  ordinance  move 
into  it  himself.  The  result  would  be  that 
his  house  would  remain  idle,  unless  he 
could  sell  it,  which  would  under  the  cir- 
cumstances likely  be  at  a  great  sacrifice, 
although  when  he  acquired  it  he  had  the 
right  und^r  the  Constitution  and  laws  of 
Maryland  to  occupy  it  aa  his  dwelling,  or 
to  rent  it  to  any  person,  white  or  colored, 
to  be  used  for  legitimate  purposes.  Or  it 
might  be  that  a  white  person  had  a  valua- 
ble and  attractive  house  in  a  "block"  which 
was  otherwise  occupied  by  colored  people, 
yet  if,  at  the  passage  of  the  ordinance,  it 
hajipened  to  be  unoccupied  as  a  dwelling, 
lie  could  not  under  the  ordinance  move  into 
it  or  rent  it  to  a  white  person.  To  deny  him 
such  rights  would  be  a  practical  confisca- 
tion of  his  property,  for  his  house  might 
be  of  a  character  he  would  not  rent  to  a 
colored  person,  and  if  he  could  not  use  it 
himself  he  would  be  deprived  of  not  only 
the  income  from  it,  but  of  such  use  of  it 
as  is  guaranteed  to  every  owner  of  prop- 
erty by  the  Constitution  and  laws  of  the 
land.  Of  course,  the  same  conditions  might 
exist  when  the  owner  of  the  one  house  was 
colored  and  the  other  residents  of  the  block 
were  white,  although  probably  not  so  likely 
to  happen. 

We  do  not  lose  sight  of  the  fact  that  the 
ftbaolute  control  of  property  by  an  owner 
may  be  subject  to  reasonable  regulations 
under  the  police  powers  of  the  state.  An 
owner  of  property  cannot  CBtablish  a 
bawdyhouse  or  other  nuisance  In  it  because 
47  L.iLA.(K.S.) 


he  is  the  owner  of  it.  He  cannot  necessarily 
use  it  just  as  he  pleases,  if  such  use  there- 
by injuriously  affects  others.  He  may  be 
prohibited  from  using  it  while  it  is  in  such 
condition  that  the  use  of  it  will  be  danger- 
ous, or,  in  some  cases,  will  be  injurious 
to  others.  He  may  be  prohibited  from 
manufacturing  or  selling  intoxicating  li- 
quors in  it.  Other  instances  might  be  given 
of  the  exercise  of  the  police  power,  but  we 
have  not  hitherto  known  of  a  case  which 
approached  the  exercise  of  such  power  as 
is  contended  for  under  this  ordinance, — to 
prohibit  one  who  was  the  owner  of  a  dwell- 
ing when  the  ordinance  was  passed  from 
moving  into  it,  simply  because  he  is  of  a 
different  color  from  other  persons  using 
that  block  as  residences  or  places  of  abode, 
although  he  might  keep  his  premises  in 
better  sanitary  condition  and  in  every  way 
more  attractive  than  the  others.  He  may 
be  quite  as  well-behaved  and  as  law-abiding 
as  the  other  residents  of  the  block;  he  may 
have  paid  more  for  his  houses  than  the  others 
for  their  respective  houses,  dr  may  have 
inherited  the  family  residence.  It  is  not 
because  there  is  any  reason  why  it  could 
not  or  should  not  be  used  as  a  dwelling, 
but  simply  beecause  he  is  white  and  the 
others  colored.  Such  an  ordinance  may 
work  some  hardships,  even  as  to  after- 
acquired  property;  but  if  property  is  ac- 
quired when  valid  laws  or  ordinances  affect- 
ing it  are  in  force,  it  la  taken  aubject  to 
them. 

Under  S§  1  and  2  of  the  ordinance  the 
most  serious  consequences  might  follow 
their  adoption,  and  rights  which  bad  al- 
ways existed  be  taken  away  by  the  action 
of  the  municipality.  Without  deeming  it 
necessary  to  consider  whether  it  would  be 
possible  for  the  legislature  itself  to  thus 
take  away  such  vested  rights  under  the 
exercise  of  the  police  powers,  we  deem  tho 
provisions  as  they  were  passed  too  unrea- 
sonable to  permit  us  to  assume  that  the 
legislature  intended  to  confer  on  the  mu- 
nicipality the  power  to  thus  affect  veeted 
rights.  Indeed,  when  we  see  such  provi- 
sions as  those  in  g  7,  which  provide  for  a 
majority  of  the  owners  of  either  real  or 
leasehold  property  in  a  block  subject  to  the 
operations  of  §§  1  or  2  having  the  inspect- 
or of  buildings  declare  that  said  block  is 
no  longer  subject  to  the  operation  of  such 
section,  it  would  be  difficult  to  conclude 
from  the  ordinance  itself  that  the  mayor 
and  council  were  so  convinced  of  the  ne- 
cessity for  such  an  exercise  of  the  police 
powers  as  would  justify  such  interference 
with  vested  rights.  A  practical-  difficulty 
in  the  enforcement  of  8§  1  and  2,  which  oc- 
curs to  us,  is  the  lack  of  any  provision  in 
the  ordinance  for  eome  snificient  public  no- 
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tice  of  wbftt  blocks  are  affected, — ^wbtdi  are 
to  be  white,  and  which  colored.  Unless 
there  be  emne  public  record  giving  the  nec- 
eeoary  information,  there  would  probably 
be  great  confusion  in  the  examination  of 
title  and  passing  on  the  rights  of  purchas- 
ers, even  if  no  difHculties  arise  in  the  en- 
forcement of  such  sections. 

We  do  not  understand  why  in  S  3  the 
ezeeptitm  was  limited  to  domestic  servants, 
or  just  how  eompreliensive  that  term  was 
intended  to  be.  It  wonid  be  difficult  to 
include  caretaker,  chauffeur,  or  janitor  in 
the  term  "domestic  servants;"  but,  as  the 
validity  of  tiie  ordinance  is  not  thereby  af- 
fected, we  will  not  discuss  that  further. 

As  the  ease  before  ue  does  not  involve 
the  provisions  of  8S  6,  7,  8,  and  9,  we  will 
not  discuss  them  separately,  or  pau  upon 
the  validity  vel  won  of  such  provisions  as 
the  delegation  of  powers  attempted  by  §9 
6  and  7  to  property  owners,  etc.;  but  for 
the  reason  stated  we  will  affirm  the  judg- 
ment. 


MINNESOTA  supreme;  COURT. 
H.  C.  DODGE,  Respt, 

T. 

L  C.  On-MAN,  Appt. 

(122  Minn.  177,  142  N.  W.  147.) 

Slander  —  words  spoken  In  Judicial 
proceedings 

1.  In  this  action  for  slander,  the  c<hii- 
plaint  alleged  that  defendant  maliciously 
epoke  certain  filandorous  words  of  and  con- 
cerning  plaintifT.  The  answer  was  a  gen- 
eral denial  and  a  plea  that  the  words  were 
privileged.  It  ia  held  that  statements  made 
in  tbe  course  of  judicial  proceedings,  in 
order  to  be  privileged,  must  be  pertinent 
and  material  to  the  case.  Under  this  rule, 
the  trial  court  rightly  refuged  to  direct 
a  verdict  for  defendant. 

Pleading  —  damages  —  slander  — 
reputation. 

2.  In  an  action  for  defamation,  where  the 
complaint  claims  more  than  nominal  dam- 
ages to  the  reputation  of  plaintiff,  defend- 
ant may,  under  a  general  denial,  prove  the 
had  reputation  of  plaintiff  at  and  prior 
to  the  time  of  the  slander  or  libel,  though 

Headnotes  by  Bunn,  J. 

Note.  —  For  bad  character  or  reputation 
of  plaintiff  as  mitigating  damages  for 
libel  or  slander,  see  note  to  Wood  v.  Cus- 
ter, 38  L.R.A.(N.8.)  1176. 

Gcnfrally  as  to  privilege  of  witness  as  to 
defamatory  tostimonv,  see  note  to  Cooper  v. 
Phipps,  22  L.R.A.  836.  See  also  BtalEoelee 
V,  Carroll.  25  L.R.A.  106;  Cooley  v.  Gal- 
yon,  60  L.R.A.  139 ;  and  Scbree  t.  Thompson, 
11  L.R.A.(N.S.)  723. 
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the  complaint  does  not  specifically  allege 
plaintiff^s  good  reputation. 
Same  —  mallt»  —  good  faith. 

3.  Where  the  complaint  alle^  that  de- 
fendant acted  maliciously,  and  states  a  ot$« 
for  the  recovery  of  punitive  damages,  de- 
fendant may,  under  a  general  denial,  prove 
facts  tending  to  show  good  faith  and  atv 
aence  of  malice  on  his  part. 

Appeal  —  exclusion  of  evidence  —  prej- 
udice. 

4.  It  was  prejudicial  error  to  exclude  evi- 
dence of  the  bad  reputation  of  plaintiff 
for  honestv  and  int^rity  prior  U>  tbe 
speaking  of  the  slanderous  words;  but  the 
error  in  excluding  evidence  to  show  de- 
fendant's good  faith  and  the  absence  of 
malice  was  not  prejudicial,  the  recovery  be- 
ing limited  by  the  charge  to  compensatory 
damages. 

(June  20,  191S.) 

APPEAL  by  defendant  from  an  order  of 
the   District   Court   for  Wafamwia 
County^  denying  a  motion  for  judgment 
non  obMtante  veredicto  or  for  new  triil 
after  Terdtct  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  slan- 
der. Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  W.  Sen.^cr.  for  appellant: 
The  defendant  is  entitled  to  bring  to  the 
consideration  of  the  jury  any  circnmstanoM 
which   legitimately   tend   to  disprove  or 
lessen  the  degree  of  malice. 

18  Am.  &,  Eng.  Enc  Law,  2d  ed.  1098; 
Sharpe  v.  Larson.  74  Minn.  32S,  77  N.  W. 
233. 

Evidence  of  plaintiff's  bad  character  or 
reputation  may  be  introduced  by  the  de- 
fendant under  the  general  issue. 

IS  Am.  &,  Eng.  Enc.  Law,  2d  ed.  1101. 

This  was  an  absolute  privil^ed  occasion. 

Scbultz  V.  Strauss,  127  Wis.  3S5,  106 
N.  W.  1066,  7  Ann.  Cas.  628;  Sherwood 
v.  Powell,  61  Minn.  479,  29  L.R^.  153,  52 
Am.  St.  Rep.  614,  63  N.  W.  1103. 

Messrs.  Paul  C.  Cooper  and  J.  £.  Hay- 
craft,  for  respondent: 

The  fact  that  defendant  in  a  suit  for 
libel  or  slander  believes  the  charge  to  te 
true  is  no  justification, 

25  Cyc.  414;  Hewitt  t.  Pioneer-Prm 
Co.  23  Minn.  178,  23  Am.  Rep.  680;  Dennis 
V.  Johnson,  47  Minn.  56,  49  N.  W.  383; 
Lotto  V.  Davenport,  60  Minn.  99,  62  X.  W. 
180. 

Under  statute,  where  defendant  intends 
to  give  circumstances  in  evidence  in  mitigs- 
tion  of  damages,  they  must  be  specifically 
pleaded. 

Mielenz  v.  Quasdorf,  68  Iowa.  726.  28 
N.  W.  41;  Crarer  v.  Norton,  114  Iowa, 
46,  89  Am.  St.  Rep.  346.  86  N.  W.  54; 
Halley  v.  Gregg,  82  Iowa,  622,  48  K.  W. 
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974;  Ladwig  v.  Heyer,  180  Iowa,  196,  113 
N.  W.  767;  Meyers  v.  Longstaff,  14  8.  D. 
98,  84  N.  W.  233;  Hacker  t.  Heiney,  111 
Wis.  313,  87  N.  W.  249. 

Recoupment  muit  be  specifically  pleaded 
in  answer. 

Horn  y.  Western  lAnd  Abso.  22  Minn. 
233;  Leeds  t.  Little,  42  Minn.  414,  44  M. 
W.  309;  Sayles  v.  Qalnn,  196  Mass.  492, 
82  N.  E.  713. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  slander  case.  Plaintiff  recov- 
ered a  verdict,  and  a  motion  of  defendant 
for  judgment  notwithstanding  the  verdict 
or  for  a  new  trial  was  denied.  Judgment 
was  entered  on  the  verdict,  and  defendant 
appealed  therefrom  to  this  court. 

The  facts  which  the  evidence  warranted 
the  jury  in  finding  as  true,  stated  only 
with  enough  detail  to  make  underatood  the 
questions  involved  here,  are  as  follows: 
An  action  was  on  trial  before  a  justice 
of  the  peace  in  the  city  of  St.  James,  In- 
volving the  ownership  of  a  cow.  In  this 
action  one  Hinton  was  plaintiff,  and  the 
defendant  here  was  defendant.  Plaintiff 
was  represented  an  attorney,  while  de- 
fendant acted  as  his  own  counsel.  De- 
fendant called  one  Joblinske  as  a  witness, 
and  in  the  course  of  his  examination  asked 
this  question:  "Did  you  see  Henry  Dodge 
in  my  pasture?"  Hie  question  was  object- 
ed to,  and  the  justice  asked  defendant 
what  he  wanted  to  prove.  Defendant  said 
that  he  wanted  to  show  that  Dodge  (the 
plaintiff  In  the  instant  case)  was  aronnd 
his  place,  snooping  around  his  premises. 
Plaintiff's  attorney  objected,  and  defend- 
ant got  up  from  his  seat,  pointed  to  Dodge, 
who  was  in  the  court  room,  and  said: 
"That  man  Dodge  has  been  cutting  my 
fences,  running  over  my  land,  and  injuring 
my  stock,  and  stole  Crowley's  hay,  and 
said  my  cattle  ate  it  up."  Dodge  had  not 
testified  as  a  witness  in  the  case,  though 
it  appears  that  he  had  been  a  witness 
against  defendant  in  a  former  trial  of 
the  action  before  another  justice.  This 
is  the  version  of  the  episode  as  given  by 
plaintiff  and  the  justice,  and  we  must 
assume  here  that  it  is  the  correct  one, 
though  it  differs  in  some  particulars  with 
the  evidence  of  defendant  and  his  witnesses. 

1.  It  is  contended  1^  defendant  that  the 
slanderous  words  were  privileged,  because 
spoken  during  the  progress  of  the  trial, 
and  in  response  to  the  question  of  the  jus- 
tice as  to  what  he  wanted  to  prove.  The 
words  spoken  were  not  pertinent  or  ma- 
terial to  the  issue  in  the  case  on  trial, 
nor  to  the  question  asked  by  the  justice. 
Tt  is  well  settled  In  this  state  that  state- 
47  L.R.A.(N.S.) 


ments  made  in  the  course  of  judicial  pro- 
ceedings must  at  least  be  pertinent  and 
material  to  the  case  to  be  privileged. 
Sherwood  v.  Powell,  61  Minn.  479,  29 
L.BJ^.  163,  52  Am.  St.  Rep.  614,  63  N. 
W.  1103.  This  disposes  of  the  claim  that 
the  trial  court  should  have  granted  a  mo- 
tion to  dismiss,  or  directed  a  verdict  for 
defendant,  as  the  worda  were  clearly 
slanderous. 

2.  The  trial  court  sustained  an  objection 
to  a  question  asked  by  defendant's  counsel 
as  to  the  reputation  of  plaintiff  for  honesty 
and  integrity,  and  also  an  objection  to  an- 
other question  as  to  whether  the  witness 
had  heard  plaintiff  make  any  statements 
as  to  defradant's  cattle  eating  the  hay,  and 
whether  he  had  not,  prior  to  the  justice 
court  trial,  informed  defendant  of  that 
fact.  Apparently  the  ground  upon  which 
these  objections  were  sustained  was  that 
the  answer  did  not  specifically  allege  the 
bad  reputation  of  plaintiff,  or  specifically 
allege  matters  tending  to  show  want  of 
maUoe.  The  complaint  did  not  all^^  good 
reputation  on  the  part  of  plaintiff,  but  did 
allege  that  defendant  acted  maliciously, 
and  asked  substantial  damages.  There 
seems  to  be  much  doubt  as  to  the  law  \n 
this  state  on  the  subject  of  whether  evi- 
dence of  the  bad  reputation  of  the  plaintiff 
in  a  libel  or  slander  case  is  admissible 
under  a  general  denial,  and  also  whether 
evidence  to  show  lack  of  malice  in  mitiga- 
tion of  damages  is  admissible  under  a  gen- 
eral deniaL  It  seems  desirable  to  set  these 
questions  at  rest. 

We  win  first  consider  the  admissibility 
under  a  general  denial  of  evidence  of  the 
bad  reputation  of  plaintiff  prior  to  the 
time  of  the  libel  or  slander.  It  is  main- 
tained with  apparent  confidence  by  plain- 
tiff's counsel  that  this  court  nas  decided 
such  evidence  inadmissible  under  a  general 
denial,  where  the  complaint  does  not  specifi- 
cally allege  the  good  reputation  of  plain- 
tiff. The  case  of  Dennis  v.  Johnson,  47 
Minn.  B6,  49  N.  W.  383,  is  relied,  on.  In 
this  case  the  complaint  alleged  plaintilFe 
good  reputation,  and  it  was  held  that  a 
specific  denial  of  this  allegation  was  suf- 
ficient to  put  the  fact  in  issue.  The  court 
said:  "It  may  be  conceded,  in  accordance 
with  the  claim  of  the  respondent,  altuougb 
we  do  not  so  decide,  that,  unless  the  an- 
swer is  ao  framed  as  to  specifically  put  the 
reputation  of  the  plaintiff  in  issue,  auch 
evidence  would  not  be  admissible."  The 
language  in  the  last  part  of  the  opinion, 
to  the  effect  that,  had  the  complaint  rested 
upon  tbe  presumption  of  the  plaintiff's  good 
name,  the  defendant,  in  order  to  specifical- 
ly -make  an  issue  upon  it,  would  have  been 
obliged  to  affirmatively  aver  that  it  was 
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bad,  cannot  be  construed  as  a  decision  to 
that  effect,  in  view  of  the  expreaa  state- 
ment that  the  point  is  not  decided.  It  is 
clear,  we  think,  that  the  DcnniB  Case  does 
not  decide  the  question.  Clearly  Lotto  t. 
Davenport,  50  Minn,  flfl,  62  N.  W.  130, 
is  no  authority  either  way.  We  have 
found  no  other  ^Minnesota  case  that  says 
anything  to  the  proposition  before  ua  here. 
But  the  authorities  elsewhere  are  numer- 
ous, and  generally  to  the  effect  that  evi- 
dence of  plaintiffs  bad  reputation  is  ad- 
missible under  a  general  denial,  where  the 
complaint  asks  substantial  damages  for  in- 
jury to  reputation,  though  it  docs  not  spe- 
cifically aver  plaintiff's  good  reputation. 
1  Wigmore,  Ev.  g§  70,  71,  and  cases  cited 
in  note  1,  §  73.  Whether,  in  an  action  for 
defamation,  the  defendant  may  use  plain- 
tiff's poOT  reputation,  or  lack  of  reputa- 
tion, to  mitigate  the  damages,  has  been, 
irrespective  of  the  question  of  pleadings, 
"one  of  the  most  controverted  questions  in 
the  whole  law,"  says  Mr.  Wigmore.  Be 
gives  the  argument  in  favor  of  admitting 
such  evidence,  and  the  argument  oonira,  as 
expressed  in  tJie  leading  cases.  In  most, 
if  not  all,  cases  which  hold  evidence  Of 
bad  reputation  admissible,  it  was  held  ad- 
missible under  a  plea  of  the  general  issue. 
There  is  no  doubt  that  In  this  state  a  de- 
fendant in  an  action  for  defamation  may 
prove  the  poor  reputation  of  plaintiff,  or 
his  lack  of  reputation,  in  mitigation  of 
damages,  if  his  pleading  ia  sufficient.  The 
only  open  question  is  whether  a  general 
denial  is  sufficient,  or  whether  defendant 
must  specifically  aver  plaintiff's  poor  repu- 
tation. There  have  been  cases  holding 
that  a  plea  of  the  general  issue  or  a  gen- 
eral denial  was  insufficient  to  raise  the  is- 
sue, but  the  great  weight  of  authority  is 
the  other  way. 

In  addition  to  the  cases  from  the  Eng- 
lish, Canadian,  and  American  courts  cited 
in  the  note  to  §  73  in  Mr.  Wigmore's  valu- 
able work,  we  r^er  to  the  following  au- 
thorities: In  Newell,  on  Slander  ft  Libel, 
2d  ed.  page  648,  §  60,  it  is  stated  that 
a  plea  of  the  general  issue  operates  as  a 
denial  of  the  damage,  where  more  than 
nominal  damages  is  claimed.  In  18  Am. 
k  Eng.  Enc.  Law,  2d  ed.  1101,  it  is  said 
that  as  a  general  rule  evidence  of  the 
plidntiff's  bad  character  or  reputation  may 
be  introduced  by  defendant  under  the  gen- 
eral issue,  tiiough  there  are  cases  holding 
otherwise.  In  13  Enc.  PI.  t  Pr.  72,  the  rule 
ia  announced  that  "the  general  character 
or  repotation  of  the  plaintiff  is  put  in 
issue  by  a  plea  of  the  general  issue,  and 
under  this  pica  evidence  to  show  the  gen- 
eral bad  character  of  the  plaintiff  before 
iind  at  the  time  of  the  alleged  defamation 
47  L.RJ^.(N.S.) 


is  always  competent  in  mitigatira  of  dam- 
ages." In  Cyc.  the  same  rule  is  pven.  S5 
Cyc.  481.  I'he  ea«cR,  with  a  few  exceptions, 
that  are  cited  in  the  foregoing  t«xt-book«, 
fully  support  the  rule,  and  we  have  no 
hesitation  in  saying  that  there  is  a  prac< 
tical  unanimity  of  authority  outside  of 
this  state  in  favor  of  admitting  evidence 
of  the  bad  reputation  of  plaintiff,  under  a 
general  denial.  It  seems  clear  to  us,  also, 
that  this  is  the  logical  and  correct  rule. 
The  gist  of  an  action  for  defamatim  is 
injury  to  plaintifTs  reputation.  He  dmlJ 
not  allege  that  it  was  good,  and  an  un- 
necessary allegation  to  that  effeect  don 
not  change  the  issues.  Where  plaintiff 
claims  general  damages  in  more  than  a 
nominal  amount  for  an  injury  to  his  repn- 
tation,  surely  a  general  denial  puts  in 
issue  the  fact  and  amount  of  the  damage, 
as  well  as  the  speaking  or  writing  of  the 
defamatory  language.  In  all  cases  where 
plaintiff  allies  damages  from  the  wrongful 
or  negligent  act  of  defendant,  a  general 
denial  puts  in  issue  the  question  of  dam- 
ages, as  well  as  the  doing  of  the  act  al- 
leged. We  fail  to  see  why  a  different  rule 
should  apply  to  an  injury  to  reputation. 
We  therefore  adopt  in  this  stat«  the  mle 
that  under  a  general  denial  defendant  in 
an  action  for  defamation,  where  more  than 
nominal  damages  to  the  reputation  of  plain- 
tiff is  claimed,  may  introduce  evidence  of 
the  bad  reputation  of  plaintiff  aa  the  ques- 
tion of  damages,  whether  or  not  the  com- 
plaint alleges  good  reputation. 

8.  We  also  hold  that*  when  the  complaint 
alleges  that  defendant  acted  with  malice, 
a  general  denial  puts  this  allq^lon  in 
issue,  and  und^  it  defoidant  may  intro- 
duce any  evidence  rea8<mab]y  tending  to 
show  that  he  acted  in  good  fftitfa.  Hne 
again  there  has  beoi  confusion  in  the  law. 
When  the  defendant  does  not  plead  a  justi- 
fication {and  clwrly  this  must  be  speeiflcat- 
ly  pleaded),  it  has  been  a  anbject  of  con- 
troversy how  far  he  could  prove  acts  of 
plaintiff  which  justified  a  belief  in  Ms 
guilt.  But,  in  the  absence  of  statute,  we 
think  It  is  the  general  rule  that  absmce 
ot  malice  may  be  shown  under  a  general 
denial,  where  the  complaint  all^^  malice, 
thereby  making  a  case  for  the  recovery  of 
exemplary  damages.  Wbne  there  is  no 
plea  of  justifieati<m,  it  is  well  established 
that  defendant  cannot  prove  under  the  gen- 
eral issue  the  truth  of  the  words  spoken 
or  published,  either  as  a  defense  or  in 
mitigation  of  dama^;  and  it  t»  the  better 
opinion  that  he  cannot  prove  the  existence 
of  rumors  of  plaintiff's  guilt  of  the  act 
charged  for  tiie  purpose  of  'negativing  the 
harm  done  to  plaintiff's  reputation."  1 
Wigmore,  Ev.  {74.  But  a  wholly  dif- 
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ferent  question  arises  when  the  conduct 
or  rumored  conduct  of  plaintiff  is  offered, 
not  as  showing  his  want  of  reputation,  or 
as  tending  to  lessen  the  actual  damages, 
but  as  constituting  defendant's  grounds  for 
a  belief  in  the  guilt  of  plaintiff,  and  thus 
tending  to  show  good  faith  and  absence 
oi  malice.  It  is  settled  law  in  this  state 
that  this  kind  of  evidence  is  admissible,  if 
the  answer  is  sufficient.  Sharpe  t.  Laraon, 
74  Minn.  323,  77  N.  W.  233;  2  Dunnell's 
Minn.  Dig.  p.  282,  §  6532.  The  question 
ia  again  one  of  pleading.  Good  faith  or 
absence  of  malice  is,  of  course,  not  a  de- 
fense to  an  action  of  slander  or  libel;  nor 
does  proof  of  good  faith  or  want  of  actual 
malice  go  to  lessen  the  actual  or  compen- 
■atory  damages.  But  where  the  complaint 
contains  the  necessary  allegations  to  war- 
rant the  recovery  of  punitive  damages,  such 
evidence  has  undoubted  relevancy;  it  may 
lessen  the  amount  of  punitive  damages,  or 
do  away  with  such  damages  altogether. 
On  principle,  no  good  reason  can  be  sug- 
gested for  holding  that  a  general  denial 
does  not  put  in  issue  an  allegation  of  ma- 
lice in  the  complaint,  unless  our  statute 
(Bev.  Law  1905,  §  4162)  makes  it  incum- 
bent on  defendant  to  allege  in  his  answer 
facts  showing  want  of  malice. 

This  statute  provides  as  follows:  "The 
defendant  [in  actions  for  slander  or  libel] 
may  allege  in  his  answer  both  the  truth 
of  the  matter  charged  as  defamatory  and 
any  circnmstances  in  mitigation  of  dam- 
ages; and  whether  he  proves  the  justifica- 
tion or  not,  he  may  give  in  evidence  the 
mitigating  circumstances."  As  said  in 
Hewitt  V.  Pioneer-Presa  C3o.  23  Minn.  178, 
23  Am.  Rep.  680,  this  statute  entirely  re- 
moved "the  vexatious  uncertainty  and  em- 
barrassment which,  before  the  statute,  ex- 
isted as  to  when  a  defendant  in  a  suit  for 
libel  or  slander  could  prove  mitigating 
circumstances."  But  it  is  not  held  in  the 
Hewitt  Case,  or  in  any  case  in  this  state, 
that  this  statute  made  it  necessary  for  the 
defendant  to  specifically  allege  facts  in  mit- 
igation when  the  complaint  alleges  actual 
malice.  The  answer  in  the  Hewitt  Case 
did  plead  the  mitigating  circumstances,  and 
it  apparently  has  been  the  general  practice 
to  do  so;  but  we  can  find  nothing  in  the 
statute  that  makes  it  necessary,  when  it 
otherwise  would  not  be.  The  "vexatious 
uncertainty  and  embarrassment"  existing 
before  was  not  in  regard  to  the  question 
<tf  the  necessity  of  pleading  mitigating  cir- 
enmatences,  or  facts  to  show  good  faith, 
but  as  to  the  admissibilify  of  such  facts 
in  evidence  under  any  pleading.  Neither 
in  the  reasfms  for  i^  enactment,  nor  in  , 
the  language  of  the  statute,  is  there  war- 
rant for  the  construction  that  it  makes  it 
47  L.Il.A.(N.S.) 


'  necessary  for  defendant  to  specifically  aver 
facts  showing  his'good  faith  in  mitigation 
of  punitive  damages.  We  hold  that,  where 
the  complaint  states  a  case  for  the  re- 
covery  of  punitive  damages,  defendant 
may  prove .  absence  of  malice  and  good 
faith  under  a  general  denial. 

We  therefore  reach  the  decision  that  it 
was  error  for  the  trial  court  to  exclude 
evidence  of  plalntiS^s  bad  reputation  for 
honesty  and  integrity  prior  to  the  speak- 
ing of  the  slanderous  words.  As  the  rel- 
evancy and  admissibility  of  the  answer 
appeared  from  the  question  itself,  it  was 
not  necessary  for  defendant  to  show  what 
he  expected  to  prove  by  the  witness.  The 
evidence  excluded  bore  <m  the  question  of 
compensatory  damages,  and  we  are  unable 
to  hold  that  the  amount  of  the  verdict 
might  not  have  been  less  had  this  evidence 
been  admitted,  and  therefore  ihe  error  was 
prejudicial. 

It  was  also  error  to  exclude  evidence  to 
show  lack  of  malice  on  defendant's  part. 
But  this,  we  think,  was  error  without 
prejudice.  Its  only  bearing  was  on  the 
question  of  punitive  damages,  and  the 
instructions  to  the  jury  limited  the  re- 
covery to  the  injury  to  plaintiff's  reputa- 
tion, or  compensatory  damages. 

We  find  no  merit  in  any  of  the  other  as- 
signments  of  error,  but  there  must  be  a 
new  trial  for  the  error  in  excluding  evi- 
dence of  plaintiff's  bad  reputation. 

Order  reversed,  and  new  trial  granted. 


MISSISSIPPI  SUPREME  COURT. 

SALLIE  THOMPSON,  Appt., 

V. 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY. 

Miss.  — ,  63  So.  386.) 

Negligence  —  unsafe  premises  —  artlfl> 
cial  lake  —  drowning  of  child, 
A  railroad  company  which  has  created 
a  shallow  lake  in  a  woods  near  a  town  by 
damming  a  water  course  is  not,  although 
it  is  charged  with  notice  tiiat  children  re- 
sort there  to  play,  liable  for  the  death  of 
a  child  who,  while  wading  in  the  lake^  steps 
into  a  deep  hole  and  ia  drowned. 

(October  18,  1913.) 

Note.  —  DocMne  of  atbreuittve  nutaance 
OS  appllcA  to  ponds,  reaervotra,  loater 

ways,  eUs. 

The  earlier  cases  discussing  this  ques- 
tion may  be  found  in  the  note  to  Cahill  v. 
Stone,  19  L.R.A.(N.S.)  1143. 

The  attractive-nuisance  doctrine  is  based 
on  the  negligence  of  the  proprietor  who  falls 
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APPEAL  by  plaintiff  from  a  judgment 
of  ibe  Circuit  Court  for  Pike  County 
sustaining  a  demurrer  to  the  declaration 
in  an  action  brought  to  recover  damages 
for  the  death  of  plaintiff's  minor  child, 
allied  to  have  been  caased  bgr  defaiduifs 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Wbltfleld,  McNeill,  «  Whit- 
field for  appellant. 

Mr.  O.  SWler,  with  Messrs.  Mayea  A 
Haj-es,  for  appellee: 
Defendant  was  not  liable. 
Bottum  V.  Hawks,  84  Vt.  370,  85  L.R.A. 
(K.S.)  440,  79  Atl.  858,  Ann.  Cas.  1913 A, 
1025;  Wheeling  ft  L.  E.  R.  Co.  v.  Harvey, 
77  Ohio  St.  236,  19  L.R.A.(N.S.)  1136, 
122  Am.  St.  Rep.  503,  83  N.  E.  M,  11  Ann. 

to  protect  young  children  attracted  to  his 
premiees  by  some  dangerous  thinEf  or  place 
artificially  created  there,  and  where  he 
should  have  anticipated  that  the  children 
would  be  lured  into  danger.  It  asaumeB 
that  he  has  control  of  the  premises  and  the 
right  and  power  to  erect  fences  or  guards 
tlwreon  for  the  protection  of  children  that 
will  be  attracted  there.  Consequently  a 
city  has  been  held  not  liable  in  Tavis  v. 
Kansas  City,  89  Kan.  647,  132  Pac  185, 
for  the  drowning  of  two  boys  in  a  pool, 
attractive  to  children  as  a  place  to  wade 
and  swim,  where  the  city  had  no  knowledge 
of  the  pool,  did  not  own  or  control  the 
ground  where  it  existed,  and  bad  no  right  to 
build  fences  or  barriers  around  it.  The 
pool  in  this  case  was  in  a  creek,  a  natural 
water  course,  spanned  b^  a  culvert  con- 
structed by  the  city,  which  it  was  claimed 
was  so  narrow  as  to  form  a  pool  in  times 
of  freshets.  It  was  stated  that  while  the 
doctrine  invoked  applied  to  things  or  places 
artificially  created,  it  had  no  application  to 
pools  or  places  in  a  river  or  creek  which 
existed  in  the  order  of  nature. 

It  is  stated  in  Charvoz  v.  Salt  Lake  City, 
—  Utah  — .  46  L.Rji.(N.S.)  652,  131  Pac. 
901,  that  the  decisions  relating  to  the  at- 
tntctive  nuisance  or  so-called  "turntable 
doctrine"  are  somewhat  at  variance  with 
respect  to  what  facts  bring  a  particular 
case  within  the  doctrine.  A  thing  may  be 
attractive  or  alluring  to  children  and  be  in- 
herently dangerous,  and  yet  not  fall  within  : 
the  principle  governing  the  "turntable 
casea."  A^in,  a  thing  may  be  attractive, 
but  whether  it  is  also  dangerous  ma^  be  a 

auestion  of  fact ;  or  it  may  be  attractive  and 
angerous,  and  ^et  not  be  the  proximate 
cause  of  the  injury  complained  of;  or,  al- 
though attractive  and  dangerous,  it  may 
nevertheless  be  common  and  natural  and  of 
a  character  that  makes  It  impracticable  to 
be  guarded  against.  In  all  such  cases  the 
thing,  whatever  it  may  be,  lacks  the  ele- 
ment which  controls  the  doctrine  of  the 
"turntable  eases,"  namely,  that  to  main- 
tain it  in  an  unprotected  and  unguarded 
condition  constitutes  it  an  attractive  and 
dangerous  nuisance.  It  is  obvious,  there- 
47  LrjI.(N.S.) 


Cas.  981,  21  Am.  Neg.  Rep.  272;  Swarts  v. 
Akron  Waterworks  Co.  77  Ohio  St.  262. 
19  L.R.A.(K.S.)  1156,  122  Am.  St.  Rep. 
522,  83  N.  E.  74,  11  Ann.  Caa.  088,  21 
Am.  Rep.  289;  Stendal  v.  Boyd,  73 

Minn.  S3,  42  L.R.A.  288,  76  N.  W.  735; 
Gillespie  v.  McGowan,  100  Pa.  144,  46 
Am.  Rep.  365;  Savannah,  F.  A  W.  R.  Co. 
V.  Beavers,  118  Ga.  398,  54  L.R.A.  314. 
39  S.  E.  82,  10  Am.  Rep.  8;  Moraa 

V.  Pullman  Place  Car  Co.  134  Mo.  641,  33 
L.R.A.  755,  56  Am.  St.  Rep.  543,  36  S.  W. 
659;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co. 
91  Tex.  60,  38  L.R.A.  673,  66  Am.  St.  Rep. 
850,  41  S.  W.  62;  Richards  v.  ConnHI,  43 
Keb.  467,  63  N.  W.  916;  Peters  v.  Bowman. 
116  Cal.  346,  66  Am.  St.  Rep.  106.  47 
Pae.  lis,  698,  1  Am.  Ncg.  Rep.  4;  Salla- 

fore,  that  courts  eannot  in  advance  lay 
down  an  inflexible  rule  by  which  all  eas*^ 
may  be  determined.  Nor  will  all  reasonable 
men  agree  whether  the  facts  of  a  particular 
case  bring  it  within  the  doctrine  or  not. 
There  seems  to  be  a  strong  tendencv  to  limit 
rather  than  extend  the  doctrine,  '^ua,  it  is 
held  in  the  above  eaae  that  a  city  ia  not.  on 
the  theory  of  attractive  nuiaanee,  liable  for 
the  death  of  a  small  child  which  ia  drowned 
in  a  shallow  stream  of  warm  mineral  water 
which  the  city  permits  to  flow  along  tbe 
roadside,  where  children  were  shown  to  be 
afraid  and  did  not  play  in  the  stream. 
"Both  as  a  matter  of  law  and  as  a  matter 
of  public  policy,"  said  the  court,  "we  feel 
that  the  sckcalled  'turntable  doctrintf  ahonld 
not  be  extended  to  govern  Buch  a  ease  a» 
here  presented." 

So,  a  waterworks  company  has  been  held 
not  liable  for  the  death  b^  drowning  of  bb 
infant  who  came  upon  its  land  without 
invitation,  and  there  fell  into  a  reservoir  or 
basin  of  water  while  playing  about  it,  with- 
out the  knowledge  of  the  company.  Swarts 
V.  Akron  Waterworks  Co.  77  Ohio  St.  235. 
19  L.RJL(K.8.)  1136,  122  Am.  St.  Rep. 
60S,  88  N.  E.  66,  11  Ann.  Caa.  981,  21  Am. 
Neg.  Rep.  272. 

And  it  has  been  held  that  the  mere  main- 
tenance of  an  Insecurely  covered  well  of  hot 
water  upon  an  open  space  unfenced  from 
the  street,  near  the  rear  of  a  theater,  would 
not  render  the  owner  liable  for  the  injury 
of  a  thirteen-year-old  child  of  average  in- 
telligence who  fell  into  it,  altbou^  the 
child  was  allured  to  the  jplace  by  a  deair«  to 
see  what  was  going  on  in  the  rear  part  of 
the  theater.  Briscoe  v.  Henderson  Idghtiitt 
A  P.  Co.  148  N.  C.  996;  19  L.ILA.(N.S.> 
1116,  62  S.  E.  600. 

So  it  is  held  in  Bottum  v.  Hawks.  84  Vt 
370,  35  L.R.A.(N.S.)  440,  70  Atl.  858,  Ann. 
Cas.  1913A,  1025,  that  one  maintainii^  an 
opening  into  an  underground  mill  race 
located  near  a  public  highway  and  sehoal 
building,  between  which  and  tbe  opeaii^ 
there  are  no  barriers,  and  about  which 
children  are  accustomed  to  play  because  of 
its  attractive  character,  ia  not  bnund  to  pro- 
teci  it  to  prevent  aecideBta  to  tba  cfail^ta, 
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day  T.  Old  Dominion  Copper  Uin.  Co.  12 
Ariz.  124,  100  Pac.  441-,  Indianapolis  Wa- 
ter Co.  V.  Harold,  170  Ind.  170,  S.1  N.  E. 
093;  Blum  v.  Wcatlierford  &,  C.  Bros.  121 
La.  298,  40  So.  317;  Sc<^gins  t.  Atlantic 
&  G.  Portland  Cement  Co.  —  Ala.  — ,  60 
So.  175;  Cahill  v.  Stone,  1S3  Cal.  671, 
19  L.R^.(N.S.)  1094,  96  Pac.  84;  Spcng- 
ler  T.  Williama,  67  Miss.  1,  6  So.  613. 

Cook,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  in  her  declaration  atates,  in 
June,  1911,  the  appellee  railroad  company 
oonstructtd  a  dam,  which  formed  a  pond 
or  lake  of  water,  covering  something  like 
100  acres  of  land,  in  the  woods  adjoining 
ita  main  line,  in  the  northern  suburba  of 


the  city  of  KIcComb,  and  a  half  mfle  from 
the  residence  portion  of  the  city ;  that 
there  had  been  a  branch  or  ditch  running 
through  the  land  covered  by  the  lake,  and 
that  defendant  caused  deep  and  dangerous 
holes  to  be  left  in  the  said  branch  by  the 
backing  up  of  the  water  In  the  branch  or 
ditch  bed;  that  the  lake  so  formed  was 
uninclosed,  and  was  open  and  without 
warning  or  trespass  signs,  it  is  further 
charged,  prior  to  the  time  said  lake  was 
formed,  Meredith  Thompson,  the  infant 
child  of  plaintiff,  nine  years  of  age,  cus- 
tomarily passed  along  a  public  pathway 
on  the  said  lake  or  pond;  that  after  the 
lake  waa  formed  it  waa  the  custom  of  chil- 
dren to  wade  in  the  lake,  and  that  this 
was  permitted  by  the  agenti  dt  the  appel- 


and  therefore  is  not  liable  for  the  death  of 
a  child  who  fulls  into  it  and  is  drowned. 
"As  a  general  rule,"  said  the  court,  "an 
owner  is  under  no  legal  obligation  to 
treppassera  or  licensees  to  keep  his  prcmisca 
or  property  in  proper  condition;  and  this 
rule  applies  with  equal  force  to  children 
and  adults.  This  last  statement,  it  must  be 
admitted,  would  not  in  all  jurisdictions  go 
unchallenged.  But  the  authorities  general- 
ly agree  to  it,  oven  those  which  accept  the 
doctrine  of  the  turntable  cases,  and  we  feel 
safe  in  asserting  that,  in  the  absence  of  the 
elements  of  'attractive'  danper,  and  knowl- 
edge, actual  or  implied,  of  the  presence  of 
the  child,  the  tender  years  of  a  teehnical 
trespasser  or  licensee  will  not  raise  a  legal 
duty  on  the  part  of  the  landowner  wherp 
none  otherwise  exists."  (See  i|uotation 
from  opinion  in  Bjork  t.  Taeomo,  infra.) 

Rn  it  is  held  in  Gordon  v.  Snoqualmie 
Lumber  &  Shingle  Co.  59  Wash.  272,  29 
L.R.A.(N.S.)  88,  109  Pac.  1044,  that  a  bar- 
rel to  receive  the  exhaust  wtt-ani  from  a 
mill,  which  is  covered,  accessible  only  on 
one  side,  and  filled  with  hot  water  from 
which  steam  continually  arises,  is  not,  if  it 
appears  to  be  safe,  an  attractive  nuisance, 
so  as  to  render  the  owner  liable  for  the 
p>ralding  of  a  child  going  to  it  for  water,  al- 
though to  his  knowledge  children  had  been 
in  the  habit  of  playing  near  it  and  taking 
water  from  it.  The  court  said:  "If  the 
barrel  of  water  in  this  case  may  be  held  to 
be  inherently  dangerous,  bo  as  to  belong  to 
that  class  of  cases  where  owners  are  liable 
for  accidents  to  children,  then  the  barrel  of 
rain  water,  or  the  pond,  or  the  cherry  tree, 
or  Or  fire  on  a  vacant  city  lot  near  where 
children  are  accustomed  to  play,  is  an  at- 
tractive nuisance;  and  if  children  are 
drowned  or  injured  therein,  the  owners  of 
such  lots  are  liable.  Such,  of  course,  it  not 
the  rule." 

And  as  said  in  Tnou as  t.  Illinois  C.  B. 
Co.:  "If,  as  a  matter  of  law,  the  owners 
of  fish  ponds,  mill  ponds,  gin  ponds,  and 
othor  artififial  bodies  wherein  it  is  possible 
that  boys  may  be  drowned,  can  be  held 
guilty  of  actionable  negligence  nnlcss  they 
inclose  or  guard  some,  few  will  be  able  to 
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maintain  these  utilities,  and  to  our  minds 
an  intolerable  condition  will  be  created." 

It  seems  that  in  order  to  render  applica- 
ble the  doctrine  of  the  "turntable  cases"  the 
injury  must  have  occurred  on  private  prop- 
erty, a  place  where  the  injpred  person  had 
no  right  to  be,  but  was  induced  to  go  by 
an  attractive  piece  of  machinerj  or  otber 
matters  equally  attractive  to  children. 
Consequently  it  is  held  in  Capp  St. 
Louis,  —  Mo.  — ,  46  L.R.A.(N.S.)  731,  168 
S.  W.  616,  that  the  doctrine  of  the  "turn- 
table cases"  docs  not  apply  to  a  case  of  the 
drowning  of  a  boy  in  a  pond  in  a  public 
park  where  he  had  the  right  to  be.  In  this 
case  the  city's  negligence  was  held  a  ques- 
tion for  the  jurv. 

In  Bjork  v.  tacoma,  —  Wash.  — ^  185 
Fftc.  1005,  it  was  held  a  quWtion  for  the 
jury  whether  an  opening  in  a  fhime,  ezpoo- 
ing  a  constantly  flowing  stream  of  water 
beneath,  in  an  unfenced  right  of  way  con- 
tiguous for  a  long  distance  to  a  public 
street  in  the  city,  and  permitted  to  he  used 
as  a  common  playground  by  the  children 
of  the  neighborhood,  was  a  thing  of  such 
location  and  character  as  to  be  attractive 
and  alluring  to  small  children,  so  that 
danger  therefrom  should  have  been  reason- 
ably anticipated  and  guarded  against  by 
the  city.  The  eourt,  in  distinguishing 
Gordon  v.  Snoqualmie  Lumber  &  Shingle 
Co.  supra,  said  that  that  case,  "though 
carrying  the  doctrine  of  immunity  as  a  mat- 
ter of  law  to  a  considerable  extent,  by  no 
means  goes  as  far  as  we  are  asked  to  ex- 
tend  it  in  this  case.  It  was  there  held  that 
the  safeguards  were  such  and  the  location 
of  the  barrel  of  hot  water  was  such  that 
the  defendant  could  not  reasonably  be  ex- 
pected to  anticipate  the  danger.  In  fact, 
there  was  no  danger  if  the  plug  in  the  bar- 
rel had  been  secure,  and  there  was  no  evi- 
dence imputing  notice  to  the  defendant  that 
the  plug  was  not  secure.  That  this  was  the 
determinative  factor  in  that  case  is  shown 
by  the  following  language  there  need:  'It 
is  not  shown  what  caused  the  plug  to  eome 
out,  and  there  is  no  showing  of  notice  or 
opportunity  of  notice  to  respondent  of  a 
defective  condition  of  the  barrel  or  plug.' " 
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lee;  and  tliat  tbe  railroad  oould  have  aeen 
children  wading  in  the  lake  dailfi  had 
they  kept  a  watchman  at  tbe  lake.  On 
July  20,  1812,  tbe  boy.  "Meredith  Tbomp- 
eaa,  who  walked  along  the  said  pathway 
1^  said  pond  or  lake  with  other  children, 
Mid  wai  attracted  to  and  impliedly  in- 
vited to  said  pond  or  lake,  and  with  other 
children  waded  in  said  pond  or  lake,  and 
into  one  of  said  dangerous  holes,  was 
drowned."  A  demurrer  was  interposed  to 
this  declaration,  and  sustained  by  the  trial 
court,  and  this  appeal  challenges  the  cor- 
rectness of  the  judgment  sustaining  tbe  de- 
murrer. 

A  map  of  the  locus  in  quo  ia  filed  with 
the  declaration,  and  from  this  map  we 
gather  thai  the  lake  or  pond  covered  an 
area  of  about  80  acres,  and  that  the  water 
line  followed  the  irregular  meander  line 
of  tbe  natural  elevations  of  the  land.  The 
braneb  or  ditch  winds  along  over  this  ter- 
Titoi7f  following  a  general  course  from 
southwest  to  northeast.  The  patbway 
mentioned  in  the  declaration  does  not  ap- 
pear upon  the  map,  and  it  is  impossible 
for  us  to  tell  how  far  the  boy  strayed  from 
tbe  water's  edge  to  the  point  wbere  he 
was  drowned;  but,  assuming  that  the  boy 
entered  the  pond  at  a  point  nearest  to  the 
place  where  he  was  drowned,  he  must  have 
waded  at  least  260  feet  from  tbe  edge 
of  tbe  water  in  order  to  reach  the  "deep 
bole"  where  he  was  drowned.  It  is  stated 
in  the  declaration  that  the  place  where  the 
boy  was  drowned  is  about  500  yards  from 


tbe  raibroad  line,  and  the  map  abosn  this 
estimate  of  distance  to  be  about  right. 

From  tbe  map  and  tbe  aTermenta  of  the 
declaration  the  state  of  case  the  eouit  ia 
called  upon  to  decide  ia  aboat  thla:  TW 
appellee,  a  railroad  company,  in  tbe  eoa- 
duct  of  its  business  purchased  100  acres 
of  woodland  a  half  mile  from  tbe  reU- 
dentiat  portion  of  the  city  of  McComb.  tai 
by  building  a  dam  across  the  natural  draia- 
age  of  this  land  they  impounded  the  wa- 
ter therein, -forming  thereby  the  lake  is 
question.  The  nine-year-old  son  of  appel- 
lant and  other  boys  were  in  the  habit  of 
wading  in  this  pond,  which  fact  was  kno«3 
to  the  agents  of  appellee,  or  would  han 
been  known,  had  appellee  placed  a  watcb- 
man  over  this  uninclosed  lake.  On  JuIt 
20.  1912,  the  boy  waded  at  least  250  fm 
In  the  water,  stepped  into  a  "deep  hole" 
in  the  original  drainage  ditcb  or  braneli. 
and  was  drowned. 

It  is  contended  that  tbe  pond  as  main- 
tained was  dangerous  and  attractive  ts 
children,  and  that  the  law  imposed  upm 
appellee  the  duty  to  guard  same,  either  br 
inclosing  it  with  a  fence  or  wall,  or  nj 
providing  a  watchman  to  warn  children  of 
the  hidden  dangers,  and  to  prevent  then 
from  wading  in  the  pond;  and,  having  faikd 
to  do  either  of  these  things,  the  railroad 
company  is  liable  in  damages  to  tbe  mother 
of  the  boy,  nine  years  of  age,  who  came  to 
1  his  death  by  reason  of  tbe  company's  nc^ 
gence.  To  support  this  view  of  the  law 
the  following  cases  decided  by  this  conit 
are  cited,  viz.:  Mackey  v.  Viclcsburg,  64 


The  court  said :  "That  the  child,  a  mere 
baby,  was  a  technical  trespasser,  or  at  most 
a  mere  licensee,  is  an  immaterial  circum- 
stance. A  child  attracted  to  premises  open 
and  unguarded  in  a  populous  neighborhood 
by  things  maintained  uiereon  enticing  to 
the  childish  curiosity  and  instincts  is  not 
a  culpable  trespasser  in  any  sound  sense. 
This  is  against  the  weight  of  authority 
when  measured  in  mere  numbers,  which 
holds  the  child  to  the  rule  applied  to  the 
adult  who,  when  injured  while  trespassing 
upon  tbe  premises  of  a  defendant,  can  re- 
cover damages  only  when  the  injury  was 
wanton  or  was  due  to  recklessly  careless 
conduct  on  the  defendant's  part.  But,  as 
said  bv  a  candid  text  writer  [1  Thomp. 
Neg.  2d  ed.  §  1026]:  'This  cruel  and 
wicked  doctrine,  unworthy  of  a  civilized 
jurisprudence,  puts  property  above  hu- 
manity, leaves  entirely  out  of  view  the  ten- 
der years  and  inflrmity  of  understanding  of 
the  child,  indeed,  his  inability  to  be  a  tres- 
passer in  sound  legal  theory,  and  visits 
upon  him  the  consequences  of  his  trespass 
just  as  though  he  were  an  adult,  and  ex- 
onerates the  person  or  corporation  upon 
whose  property  he  is  a  trespasser  from  any 
measure  of  duty  towards  bim  which  th^ 
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would  not  owe  under  the  same  eirenm> 
stances  towards  an  adult.' " 

It  was  held  in  Palermo  v.  Orleans  lee 
Mfg.  Co.  130  La.  833.  40  Ii.H^.(N.S.)  671, 
68  So.  589.  however,  that  where  a  ehill 
four  years  old  fell  into  a  street  gutter  con- 
taining hot  water  which  had  flowed  fron 
the  defendant's  plant,  and  was  painfnUy 
burnt,  the  defendant  would  be  held  liable 
for  damages  where  the  evidence  showed  that 
the  water  and  steam  attracted  the  curiMitv 
of  the  children  of  tbe  vicinity,  and  tliat 
the  defendant's  watchman  at  the  gutter  left 
his  position  before  tbe  accident  happened  to 
the  child.  The  court  said :  "The  hot  water 
and  steam  in  the  gutter  was  a  dangerous 
agency  in  a  public  place,  forbidden  by  ordi- 
nance of  the  city  of  New  Orleans,  and  de- 
fendant knew  that  it  was  likely  to  attract 
children.  According  to  defense  witnesses 
tbe  hot  water  and  steam  did  attract  ehi^ 
dren  who  were  warned  and  driven  away. 
Defendant  was  negligent  In  not  talrii^ 
proper  precautions  to  prevent  other  cbildrea 
from  coming  in  contact  with  the  hot  water. 
A  watchman  at  tbe  gutter  would  have  prob- 
ably prevented  the  injury  of  plaintiff's  soo." 

J.  D.  G. 
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Miss.  777,  2  So.  178;  Spengler  v.  WiUiamfl, 
67  Misa.  1,  6  So.  613;  Temple  t.  McComb 
City  Electric  Light  &  P.  Co.  89  Miss.  1, 
11  L.tt.A.(N.S.)  449,  119  Am.  St.  Hep. 
698,  42  So.  874,  10  A&n.  Gas.  924. 

The  court's  opinion  in  Mackey  t.  Vicka- 
bUTg  is  as  foUovs:  "It  ia  averred  in  the 
declaration,  and  the  demurrer  admits  it  to 
be  true,  that  the  defendant  deposited  the 
dirt  cut  from  the  hill  upon  the  rear  of  the 
plaintiff's  lot,  by  means  whereof  he  was 
enabled  and  invited  to  escape  from  bis  in- 
olosure  and  to  go  upon  the  precipitous  and 
dangerous  path  cut  along  the  hill,  and 
leading  from  the  place  of  escape  to  the 
point  of  danger  from  which  he  felL"  Ab 
we  construe  this  case,  the  declaration 
averred  that  tiie  city  constructed  a  patb- 
vay  onto  and  leading  from  the  home  of 
the  six-year-old  plaintiff  to  a  precipitous 
eminence  76  feet  high,  from  which  plain- 
tiff fell  and  was  injureid,  the  court  saying: 
"If  the  defendant  by  the  exercise  of  reason- 
able forethought  could  bare  anticipated  the 
probabilify  of  the  child's  action,  it  should 
have  guarded  against  the  danger  by  re- 
moving the  earth  or  obstructing  the  path- 
way." 

In  Spragler  t.  Williams  the  sole  and  only 
point  submitted  to  the  court  by  the  briefs 
of  counsel  was  the  failure  of  the  plaintiff 
to  establish  by  specific  proof  that  the  de- 
fendant "Icnew  that  so  piling  lumbar  ia 
the  street  would  attract  children,  or  that 
it  was  in  fact  calculated  to  entice  them  to 
play  around  it;'*  and  all  the  court  said 
was  addressed  to  that  point.  Hon-ever,  we 
think  the  court  did  delude  that  the  Jury 
xru  entirely  justified  in  deciding  without 
specific  proof  that  the  defendant,  by  the 
exercise  of  reasonable  forethought,  should 
have  reasonably  anticipated  that  the  lum- 
ber pile  would  probably  have  attracted 
children;  and  this  is  undoubted^  true. 

Coming  now  to  Temple  t.  MeOomb  City 
Electrict  Light  ft  P.  Oo.:  In  this  case  the 
declaration  averred  that  "the  defendant,  in 
transmitting  electricity,  which  it  knew  to 
be  a  dangerous  agency,  through  a  thickly 
settled  part  of  McComb  city,  negligently 
removed  the  insulation  from  its  wires  at 
a  place  where  they  passed  through  the 
limbs  of  a  tree,  which  had  numerous 
branches  extending  almost  to  the  ground, 
and  in  which  plaintiff  and  other  children 
played,  and  that  by  reason  of  the  removal 
of  the  Insulation  from  the  wires  they  there- 
by became  dangerous,  while,  if  properly  in- 
sulated, they  would  have  been  harmless, 
and  that  plaintiff,  being  ignorant  of  their 
dangerous  conditicm,  while  climbing  among 
the  branches  of  the  tree,  came  in  contact 
with  an  uninsulated  wire  and  received  the 
injuries  of  which  complaint  is  made.  The 
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defendant  demurred  to  the  declaration,  be- 
cause it  failed  to  aver  (1)  that  defradant 
had  reason  to  believe  that  the  wires  were 
constructed  in  such  place  and  manner  as 
to  result  in  injury  to  plaintiff  or  anyone 
else;  (2)  that  it  was  through  the  fault  of 
defendant  that  plaintiff  was  injured;  but, 
on  the  other  hand,  the  declaration  shows 
that  it  was  through  the  fault  of  plaintiff 
that  the  accident  occurred."  It  will  be 
noted  that  the  court  in  this  case  was  deal- 
ing with  a  case  involving  negligence  in 
the  handling  of  one  of  the  deadliest  agen- 
cies,— electricify, — and  the  crux  of  the  de- 
cision may  be  found  in  the  last  crisp  and 
forceful  sentence  of  the  opinion,  viA : 
"This  court,  so  far  as  the  exertion  of  its 
power  in  a  legitimate  way  is  concerned,  in- 
tends to  exert  that  power  so  as  to  secure, 
at  the  hands  of  these  public  utility  corpora- 
tions, handling  and  controlling  these  ex- 
traordinarily dangerous  agencies,  the  very 
highest  d^ee  of  skill  and  care." 

The  decision  in  this  case  meets  with  our 
entire  approval,  and  the  rule  therein  an- 
nounced need  not  be  confined  to  "public 
utility  corporations,**  but  is  applicable  to 
all  handling  "these  extraordinari^  dan- 
gerous agencies."  We  tiiink  it  clear  that 
the  three  cases  decided  by  this  court  are 
all  sound  in  principle,  and  it  may  be,  as 
contended  by  appellant,  tliat  tiiey  conunii 
this  court  to  the  doctrine  announced  in  the 
turntable  cases.  Independent  of  authorify, 
we  believe  these  eases  are  based  on  the 
principles  of  simple  justice,  and  that  tiiey 
will  appeal  to  the  common  sense  of  all  in- 
telligent thinkers.  In  each  of  the  cases 
the  injury  might  have  been  reasonably  an- 
ticipated as  probable,  and  tlie  court  culy 
required  the  defendants  to  take  reason- 
able precautions,  which  would  have  pre- 
vented the  injuries  complained  of,  and 
compliance  with  the  precautions  would 
have  been  entirely  feasible. 

In  tlie  instant  ease  there  was  no  entic- 
ing of  appellant  from  his  very  dooryard, 
and  providing  for  him  a  continuous  path- 
way to  the  obviously  dangerous  place,  as 
in  the  Mackey  Case;  nor  was  there  any 
use  of  the  public  thoroughfare  of  a  popu- 
lous city  for  tbp  setting  of  an  inviting  and 
manifestly  dangerous  trap  for  children  at 
a  place  where  dangeroi^  trap  for  children 
a  place  where  the  very  natural  and  prob- 
able result  followed  the  careless  indiffer- 
ence of  the  defendant,  as  in  the  Spengler 
Case.  Again,  we  have  no  case  involving 
the  careless  handling  of  electricity  in  the 
streets  of  a  city  at  a  place  where  'the  in- 
stincts of  a  natural  and  healthy  boy  would 
carry  him,  as  was  the  case  in  the  Temple 
Case. 

Here  we  have  a  generally  shallow  body 
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of  water  covering  a  large  area  in  the  woods, 
a  half  mile  from  the  inhabited  parte  of  the 
town,  wherein  boys  waded,  and  wherein 
appellant's  boy  was  drowned.  We  think 
it  must  he  conceded  that  this  deplorable 
tragedy  could  not  have  been  anticipated  as 
probable  by  the  exercise  of  reasonable  fore- 
thought, .nor  could  it  have  been  prevented 
by  any  reasonable  precautions.  Of  course, 
one  could  have  anticipated  the  possibility 
of  this  sad  event;  but  we  think  the  danger 
was  comparatively  remote.  Scattered  over 
the  length  and  breadth  of  the  land  are  in- 
numerable ponds  and  lakes,  artificial  and 
natural;  and  occasionally  a  boy  or  man 
loses  his  life  while  wading  or  bathing  is 
such  body  of  water.  If,  as  a  matter  of 
law,  the  owners  of  fish  ponds,  mill  ponds, 
gin  ponds,  and  other  artificial  bodies, 
wherein  it  is  possible  that  boys  may  be 
drowned,  can  be  held  guilty  of  actionable 
negligence  unless  they  inclose  or  guard 
same,  few  will  be  able  to  maintain  these 
utilities,  and  to  our  minds  an  intolerable 
condition  will  be  created. 

In  the  ease  of  Peters  v.  Bowman,  115 
Cal.  345,  355,  56  Am.  St.  Rep.  106,  47  Pac. 
113,  598,'  699,  1  Am.  Neg.  Rep.  4,  which 
was  one  where  a  boy  had  been  drowned  in 
an  unguarded  pond  on  private  property, 
the  court,  in  holding  the  owner  not  liable, 
stated  the  distinction  in  these  words:  "A 
turntable  is  not  only  a  danger  specially 
created  by  the  act  of  the  owner,  hut  it  is  a 
danger  of  a  different  kind  to  those  which 
exist  in  the  order  of  nature.  A  pond,  al- 
though artificially  created,  is  in  no  wise 
different  from  those  natural  ponds  and 
streams  which  exist  everywhere,  and  which 
involve  the  same  dangers  and  present  the 
same  appearance  and  the  same  attractions 
to  children.  A  turntable  can  be  rendered 
absolutely  safe,  without  destroying  or  ma- 
terially impairing  its  usefulness,  by  simply 
locking  it.  A  pond  cannot  be  rendered  in- 
accessible to  boys  by  any  ordinary  means. 
Certainly  no  ordinary  fence  around  the  lot 
upon  which  a  pond  is  situated  would  an- 
swer the  purpose;  and  therefore,  to  make 
it  safe,  it  must  either  be  filled  i>r  drained, 
or,  in  other  words,  destroyed." 

With  the  exception  of  the  excerpt  from 
the  opinion  in  the  California  case,  we  have 
confined  ourselves  to  the  decisions  of  our 
own  court,  and  do  not  think  it  necessary 
or  advisable  to  discuss  the  conflicting  de- 
cisions of  other  courts  upon  questions  sim- 
ilar to  the  one  under  review.  We  do  not 
recede  from  the  principle  announced  by 
this  court  in  Dampt  v.  Yazoo  ft  M.  Valley 
R.  Co.  96  Miss.  85,  48  So.  612;  but  the  law 
arises  out  of  the  facts  of  each  case,  and 
under  the  averments  of  the  declaration  in 
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the  instant  case,  we  are  of  opinum  tbt 
no  negligence  can  be  imputed  to  appeOia 
Affirmed. 


NEBRASKA  SUPREME  COURT. 
WILHELM  FLEGE,  PUT.  in  Ert., 

V. 

STATE  OF  NEBRASKA. 

(93  Neb.  610,  142  N.  W.  276.) 

Prosecattnc  attoraejr  —  ssslstMit  —  ap- 
pointment. 

1.  Where,  in  a  criminal  prosecution,  an 
application  is  made  to  the  district  court 
for  the  appointment  of  an  assistant  proM- 
cutor,  if  the  court  finds  that  such  an  ap- 
pointanent  should  be  made,  no  attorwf 
should  be  appointed  who  is  known  to  be  a 
partisan  as  against  the  accused,  and,  who 
has  theretofore  be«i  employed  and  paid  hj 
another  suspected  person,  and  for  whom  b( 
has  appeared  in  the  preliminary  examina- 
tion and  in  a  former  trial  of  the  accused 
in  the  district  court,  taking  an  active  pan 
in  both  trials  for  the  purpose  of  protecUni 
hia  suspected  client.  Under  ancb  aa  w- 
pointment  a  fair  and  impartial  trial  <rf  tlic 
accused  person  conld  not  be  reasonably  a- 
pected. 

Juror  —  challenge  —  formed  oplnhn. 

2.  The  statute  (Criminal  Code,  S  46S) 
provides  that  where  a  proposed  juror  in  > 
criminal  prosecution  has  rt»d  the  testimoiiT 
of  the  witnesses,  and  upon  which,  he  hai 
formed  or  expressed  an  opinion  as  to  tW 
guilt  or  innocence  of  the  accused,  be  is  is- 
comjpetent  as  a  juror.  Where  that  fact  n 
made  clearly  to  appear,  and  that  the  opis- 
ion  is  still  retained,  it  is  manifest  emt 
to  overrule  a  challenge  for  cause.  Upon 
this  subject  there  is  no  discretion  lod^ 
in  the  court.  The  statute  is  mandate?, 
and  no  court  has  the  right  to  ignore  it 
Evidence  —  exhibit  —  rejection. 

3.  An  accused  in  a  criminal  prosecutioB  ii 
entitled  t6  a  trial  upon  competent,  relerani 
evidence,— evidence  which  at  least  tendi  w 
establish  his  guilt  or  innocence;  and  en- 
dence  which  baa  no  such  tendency,  W 

Headnotes  by  Rbbse^  Ob.  J. 

Ifote.  —  Right  of  aocttsed  to  eomptafK 
because  prosecution  is  eotiduetei  vt 
aaaisted  "by  an  unojpofal  member  ef 
the  bar. 

The  earlier  cases  covering  the  qiKstioa 
under  annotation  will  be  found  in  the  not' 
to  State  V.  Bartley,  24  L.R.A.(N.S.)  364. 

These  notes  do  not  cover  the  effect  of  tbe 
appearance  of  special  attorn^  or  priTtta 
counsel  before  the  grand  jury  (for  nek 
cases,  see  note  to  l^rtgrave*  t.  Stata,  V 
L.Bj^.(N.S.)  568);  nor  tbe  question  ttf  At 
right  of  a  prosecutrix  in  bastardy  promd- 
ings  to  private  cmmsel  (for  sneb  eases.  •» 
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which,  if  effective  at  all,  could  only  serve  to 
excite  the  minda  and  inflame  the  passions 
of  the  jury,  should  not  be  admitted.  There- 
fore, when  material  evidence,  such  as  the 
bloody  and  soiled  clothing  of  a  decedent,  is 
admitted  in  evidence  in  a  prosecution  for 
murder,  it  should  appear  during  the  trial 
that  the  evidence  would  tend  to  ttirow  light 
upon  some  material  inquiry  in  the  eaae. 
If  not,  it  should  be  rejected. 

Same  —  expert  —  admissibility. 

4.  Expert  evidence  in  cases  where  the 
fiiibject  of  discussion  is  on  the  border  line 
between  general  and  expert  knowledge,  as 
in  questions  of  value.  Is  not  conclusive  upon 
<-ourt  or  jury,  but  the  latter  may  draw  their 
own  inferences  from  the  facts,  and  accept 
or  reject  the  statements  of  experts;  but 
upon  questions  involving  a  highly  special- 
ised art,  with  respect  to  whiui  a  layman 


can  have  no  knowledge  at  all,  the  court  and 
jury  must  be  dc^Kndent  on  expert  evidence. 
Criminal  law  —  Instruction  to  acquit. 

6.  An  instruction  which  informs  the  jury 
that  if  they  "believe  the  defendant  not 
guilty,  and  that  he  did  not  shoot  and  kill" 
the  decedent,  they  should  acquit,  ought 
not  to  be  given,  although  in  the  same  in- 
struction they  are  informed  that  they  must 
find  the  accused  guilty  beyond  a  reasonable 
doubt  before  they  could  convict  him.  It  is 
not  necessary  that  the  jury  should  believe 
the  act  was  not  committed  by  him.  It  de- 
volved upon  the  state  to  prove  he  did  com- 
mit  the  crime  charged  beyond  a  reasonable 
doubt. 

(Rose  and  Letton,  JJ.,  dissent.) 
(May  n'ms.) 


note  to  State  t.  Smith,  SS  L.B.A.(N.S.) 
4G3). 

It  was  hdd  in  People  t.  O'Farrell,  247 
111.  44*  03  N.  E.  136,  that  the  trial  court 
did  not  err  in  permitting  two  regularly  li- 
censed attorneys  to  assist  the  state's  attor- 
ney. 

And  where  the  prosecuting  attorney  is 
sick,  it  is  not  improper  to  permit  private 
counsel  to  assist  in  the  prosecution.  Peo- 
ple V.  Gra^,  251  111.  431,  96  N.  E.  2C8,  the 
court  stating  that  such  matter  rests  largely 
in  the  discretion  of  the  court,  to  be  decided 
according  to  the  special  facta  and  situation 
in  each  case. 

In  Fox  V.  State,  102  Ark.  393,  144  S.  W. 
516,  it  was  held  that  there  is  no  error  in 
permitting  private  counsel  to  assist  the 
prosecuting  attorney  where  the  latter  is  in 
direct  charge  of  the  case. 

And  there  is  no  objection  that  the  case 
was  stated  to  the  jury  by  special  counsel 
for  the  state,  and  not  by  tiie  regular  prose- 
cuting attorney.  State  Boyer,  232  Mo. 
267,  134  S.  W.  642. 

And  the  fact  that  an  attorney  who  was 
assisting  the  prosecuting  attorney  read  the 
indictment  to  the  jury  is  not  reversible 
error.  State  v.  Chocklett,  —  Iowa,  — ,  136 
N.  W.  634. 

Xor  is  there  any  error  in  permitting  spe* 
dal  counsel  to  conduct  the  examination 
of  witnesses  for  the  state.  State  v.  Finley, 
245  Mo.  46.'S,  150  S.  W.  1051. 

In  Reed  v.  State,  2  Okla.  Grim.  Rep.  5S9, 
103  Pac.  1042,  in  holding  that  private  coun- 
sel may  participate  in  the  prosecution  of 
one  charged  with  homicide,  the  court  said 
that  the  laws  of  the  state  prohibited  only 
persons  other  than  the  county  attorney  or 
his  deputies  from  performing  such  acts  in 
the  prosecution  of  crimes  as  are  strictly  of- 
ficial, such  as  appearing  before  and  advis- 
ing the  grand  jury,  verifying  informations, 
etc.;  that  the  assistance  of  private  counsel 
in  the  trial  of  criminal  cases  is  not  pro- 
hibited, it  being  a  matter  entirely  in  the 
discretion  of  the  county  attorney,  who  has 
complete  control  in  conducting  public  prose- 
cutions, subject  only  to  the  supervision  of 
the  conrt  upon  the  trial.  And  the  court 
47  L.RA.(y.S.> 


added  that  it  is  well  and  wise  that  the 
policy  of  the  law  permits  such  assistance, 
as  wealth,  influence,  and  eminent  ability 
are  often  arrayed  on  the  side  of  the  de- 
fense which  require  such  assistance  for  tlie 
proper  administration  of  the  criminal  law, 
regardless  of  the  ability  and  zeal  of  the 
county  attorney. 

In  Lindsay  v.  State,  138  Ga.  818,  76  S. 
E.  369,  it  was  assigned  as  error  tliat  the 
court  refused  to  have  one  employed  as  at- 
torney to  prosecute,  regularly  sworn  as 
prosecuting  attorney,  but  it  waa  held  that, 
inasmuch  as  there  was  no  law  requiring  an 
attorney  who  assists  in  the  prosecution  to 
be  sworn,  a  failure  to  do  so  was  not  error; 
and  the  court  said  there  was  nothing  to 
show  how  the  failure  to  require  him  to  be 
specially  sworn  was  prejudicial  to  the  de- 
fendant; that  it  must  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that 
the  court  would  permit  only  a  competent 
attorney  of  the  circuit  to  act,  and  that 
he  would  conduct  a  case  for  the  state  in 
a  manner  not  unduly  to  prejudice  defend- 
ant's rights  before  the  jury. 

A  private  attorney  who  assists  the  coun- 
ty attorney  in  the  absence  of  one  of  the 
latter'a  assistant?,  and  who  had  not  ac- 
cepted a  fee  as  private  prosecutor,  waa  held 
not  to  be  disqualified  by  the  fact  that  he 
had  had  a  conversation  with  the  defendant 
at  the  jail  relative  to  his  employment  as 
counsel  for  him,  the  record  snowiiig  that 
he  had  not  secured  any  confidence  of  the 
defendant  and  bad  not  been  emplt^ed. 
Kmerson  v.  State,  54  Tex.  Crim.  Rep.  628, 
114  S.  W.  834. 

In  State  v.  Johnson,  24  S.  D.  590,  124 
N.  W.  847,  the  action  of  the  court  in  en- 
tering an  order  on  its  own  motion  appoint- 
ing counsel  to  assist  the  prosecution  was 
assigned  as  error.  In  sustaining  the  trial 
court,  it  was  said  that  §  934,  PoL  Code 
1903  of  South  Dakota,  as  amended  by  chap- 
ter 90  of  the  Laws  of  1006,  which  provides 
that  "the  circuit  court  .  .  .  when,  in 
the  opinion  of  the  court,  the  ends  of  justice 
would  be  promoted  thereby,  may  appoint, 
by  an  order  to  be  entered  in  the  minutes 
<a  the  court,  some  suitable  person,  an  at- 
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ERROR  to  the  District  Court  for  Tbur- 
Bton  CouDty  to  review  m  judgment  con- 
Tioting  defendant  of  nuuulaughtw.  Sa- 
Tereed. 

1    The  facte  are  stated  in  tbe  opinion. 

Messrs.  J.  J.  McCartby  and  Berry  A 
Berry,  for  plaintiff  in  error: 

The  evidence  of  the  state  in  this  case  is 
insufficient  to  sustain  the  verdict. 

Jahnke  v.  Btate,  68  Neb.  194,  94  N.  W. 
168,  104  N.  W.  154;  Dell  T.  Oppenheimer, 
9  Neb.  464,  4  N.  W.  51;  Underhill,  Crim. 
Ev.  2d  ed.  S        p.  454. 

A  person  who  has  formed  an  opinion 
founded  upon  reading  reports  of  the  tes- 
timony of  the  witnesses  is  incompetent  to 
sit  as  a  juror. 

Carroll  v.  State,  6  Neb.  31,  2  Am.  Crim. 
Rep.  424;  Smith  v.  State,  6  Neb.  181. 

An  admission  from  a  juror  that  he  can 
render  an  impartial  verdict  upon  the  law 
and  the  evidence  is  not  sufficient.  It  must 
affirmatively  appear  from  the  facts  brought 
out  in  the  examination  that  such  is  the 
case. 

Lucas  T.  State,  7S  Neb.  11,  106  N.  W. 
978. 


Evidence  which,  if  effective  at  all,  ecmld 
serre  only  to  excite  tha  minds  and  inflame 
the  passions  of  the  juiy,  should  not  be  ad- 
mitted. 

McKay  v.  SUte,  90  Neb.  63,  39  I.JLA. 
(N.S.)  714,  132  N.  W.  741,  Ann.  Ca*. 
1913  B,  1034. 

The  jury  alone  are  the  judges  of  tbe 
weight  of  the  testimony,  and  of  what  is 
shown  by  the  testimony  of  the  witnesses, 
and  an  instruction  telling  the  jury  what 
effect  must  he  given  to  the  evidence,  or 
tending  to  discredit  certain  testimtmy,  is 
erroneous. 

Coon  v.  McClure,  63  Neb.  622,  74  N.  W. 
65;  Long  v.  SUte,  28  Neb.  33,  36  X.  W. 
310;  CUrence  v.  State,  88  Neb.  £10.  125 
N.  W.  640. 

It  is  for  the  jury  alone  to  determine  what 
weight  shall  be  given  the  testimony,  and 
a  party  has  a  right  to  have  the  evidence 
of  experts  considered  by  the  jury  without 
any  admtmition  by  the  court. 

Hayden  t.  Frederickson,  69  Neb.  141,  80 
N.  W.  494. 

Where  the  subjeet-mattor  is  one  deniand- 
ing  seientifle  knowledge  and  skill,  the  court 


torney  at  law,  to  perform  for  the  time  being 
the  duties  required  by  law  to  be  performed 
)n  tile  state's  attomey,"  clearly  conferred 
this  authori^,  and  that  its  exercise  is 
wholly  discretionary  and  cannot  constitute 
reversible  error. 

Section  20,  chap.  7,  Neb.  Comp.  Stat. 
1911,  provides  that  the  county  attorney 
may,  under  the  direction  of  the  district 
court,  procure  such  assistance  in  prosecut- 
ing one  charged  with  felony  as  he  may  deem 
necessary;  and  in  construing  this  statute 
in  McKay  t.  State,  90  Neb.  83.  39  L.R.A. 
(N.S.)  714, 132  N.  W.  741,  Ann.  Gas.  1913B, 
1034,  it  was  held  that  it  was  not  complied 
with  by  an  order  of  the  court  "permitting" 
private  counsel  employed  by  outside  parties 
to  assist  in  the  prosecution,  and  bo  it  was 
reversible  error  to  overrule  a  timely  ob- 
jection to  such  private  counsel's  participa- 
tion  in  tiie  prosecution.  The  court  stated 
that  this  statute  called  for  affirmative  ac- 
tion by  tlM  counfy  attorney  and  the  court, 
and  that  the  mere  acquiescence  in  or  assent 
to  the  appearance  of  private  counsel  did  not 
constitute  the  affirmative  action  required  by 
the  state,  and  was  not  sufficient. 

But  in  Galloway  v.  State,  88  Neb.  447, 
129  N,  W.  087,  where  defendant's  counsel, 
after  the  jury  was  sworn  in  but  before  any 
witnesses  were  examined,  objected  to  the 
appearance  of  counsel  in  the  case  as  assist- 
ant to  tbe  prosecuting  attorney,  for  the  rea- 
son that  be  was  not  the  county  attorney 
nor  a  deputy  county  attorney,  nor  appoint- 
ed  by  the  court  in  the  case,  it  was  held 
that  no  prejudice  to  defendant  was  shown, 
nor  was  there  any  error  in  overruling  the 
objection,  as  it  was  shown  that  defendant's 
counsel  knew  that  sucb  assistant  counsel 
had  been  associated  with  the  proseeutinr 
47  L.R.A.(NJS.)  ^ 


attorn^  in  the  trial  of  criminal  cases  for 
some  tune;  that  he  had  appeared  as  coun- 
sel in  the  case  from  the  time  the  cose  was 
called,  and  before  any  jurymen  were  called 
into  the  box;  and  the  defendant**  ooansd 
knew  from  the  time  he  was  appointed  to 
defend  that  such  assistant '  was  to  appear 
in  the  case.  And  the  court  added  further 
thai  no  request  was  made  to  re-examine  the 
jurors. 

In  Johns  v.  State,  83  Neb.  146,  129  N. 
W.  247,  it  was  held  that,  as  counsel  had 
an  opportunity  to  examine  all  the  jurors 
touching  their  acqnaintance  or  affiliation 
with  the  assistant  counsel,  the  aasigument 
of  error  that  such  counsel  appeared  for  tbe 
first  time  subsequently  to  tbe  tinw  the 
cause  was  called  for  trial  was  not  well 
taken. 

In  Goldsberry  v.  State,  92  Neb.  211,  137 
N.  W.  1118.  it  was  held  that  a  member  of 
a  bar  of  anoth^  state  may  be  selected,  but 
he  must  qualify  himself  to  practise  in  tbe 
particular  case  as  requested  by  statute. 

And  also  in  Louisiana  the  district  judge 
is  empowered  by  statute  to  appoint  a  com- 
petent attorn^  to  represent  the  state  wbeo 
for  any  cause  tbe  district  attorney  is  re* 
cused,  necessarily  absent,  or  sick.  State  v. 
Daspi^  129  La.  752,  56  So.  661;  SUte  v. 
Britton,  131  La.  877,  60  So.  370;  SUte  v. 
Buhler,  132  La.  1066,  62  So.  146. 

And  an  attorney  appointed,  pursuant  to 
such  sUtute,  when  the  prosecuting  attor- 
ney is  sick,  is  vested  with  all  the  powers 
of  the  regularW  elected  prosecuting  attor- 
ney.  State  V.  Daspit,  supra. 

And  such  associate  may  be  intrusted 
with  the  exclusive  conduct  of  tbe  case,  if 
tbe  district  attorney  is  present.  State  v. 
Petricb,  122  La.  127,  47  So.  438. 
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•nd  the  jvrj  mtiBt  be  dependent  upon  the 
expert  teatlmony,  and  there  can  be  no  other 
guide. 

Leitcfa  T.  Atlantic  Mut.  Ins.  Oo.  66 
K.  Y.  100;  Burton  t.  Neill,  140  Iowa,  141, 
118  N.  W.  S02,  17  Ann.  Caa.  632;  Ewing 
V.  Goode,  78  Fed.  442;  6  Ene.  of  Ev.  647; 
Ball  T.  Eardeatj,  38  Kan.  640,  16  Pac. 
808. 

MesBrs.  Grant  O.  Martin,  Frank  F. 
Edgerton,  and  O.  A.  Klngabiiry  for  the 

State. 

Reese,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  18  the  second  time  this  ease  has 
been  presented  to  this  court.  The  opinion 
upon  the  former  hearing  is  reported  In 
90  Neb.  390,  133  N.  W.  431,  where  the  ma- 
terial facts  presented  hj  tho  evidence  on 
the  part  of  the  state  are  quite  fully  stated, 
and  need  not  be  here  repeated.  After  the 
cause  was  remanded  to  the  district  court, 
the  venue  was  changed  to  Thurston  county, 
where  a  trial  was  had,  and  the  cause  sub- 
mitted to  the  jury  on  practically  the  same 
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evidence  cm  the  part  of  the  state  as  at  the 
former  triaL  The  jury  returned  a  verdict 
finding  plaintiff  in  error,  who  will  here- 
after be  referred  to  as  defendant,  guilty  of 
manslaughter,  when  the  indeterminate  sen- 
tence of  the  law  was  pronounced  against 
him.  He  brings  error  to  this  court,  assign- 
ing 290  alleged  errors  of  the  district  court 
in  connection  with  the  proceedings  and 
trial.  The  assignments  are  specific,  and 
many  are  well  founded,  hut  it  will  be  im- 
possible for  us  to  discusa  them  without  ex- 
tending this  opinion  to  an  unnecessary  and 
unreasonable  length.  Particular  attention 
can  be  given  to  comparatively  few  of  them. 

It  appears  from  the  record,  and  as  shown 
by  our  former  opinion,  that  the  principal 
witness  on  the  part  of  the  state,  one  Albert 
Eichtencamp,  who  testified  to  having  seen 
defendant  kill  his  sister  (Louise  Fl^), 
had  testified  to  a  different  state  of  facts  at 
the  coroner's  inquest,  the  elTect  of  which 
was  the  complete  exoneration  of  defendant. 
While  the  witness  was  never  arrested  nor 
charged  in  any  legal  proceeding  with  the 
oommissioa  of  the  crime,  there  appears  to 
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Nor  is  Bucb  assistant  attorney  required 
to  take  the  oath  prescribed  by  the  regu- 
larly elected  district  attorney.  State  v. 
Britton  and  State  v.  Buhler,  supra. 

Where  the  district  attorney  is  incom- 
petent to  act,  and  has  recused  himself  for 
cause,  his  assistant  is  equally  so,  as  the 
district  attorney  cannot  do  indirectly  what 
he  cannot  do  directly,  and  therefore  the 
court  has  tiie  right  under  the  statute  to 
appoint  a  special  district  attorney  to  repre- 
sent the  state.  State  v.  Buhler,  supra. 

Authority  to  appoint  an  attorney  to  act 
in  a  solicitor's  place  "when  the  solicitor  is 
absent"  docs  not  depend  upon  the  sufEcieney 
of  solicitor's  excuse  for  being  absent,  or 
upon  his  having  any  excuse  at  all.  Newell 
V.  SUte,  —  AU.  App.  — ,  62  So.  968. 

It  is  within  the  discretion  of  the  trial 
judge  to  permit  private  attorney  to  appear 
and  assist  the  prosecuting  attorney,  wheth- 
er he  is  employed  by  persons  interested  in 
the  prosecution,  or  appears  as  a  volunteer; 
and  if  not  guilty  of  conduct  which  prevents 
defendant  from  having  a  fair  trial,  the  lat- 
ter cannot  complain.  State  v.  Briggs,  45 
Mont.  400,  123  Pac.  410. 

And  to  under  the  pode  an  attorney  em- 
ployed by  the  board  of  a  stock  commission- 
ers lias  a  right  to  appear  in  aid  of  the  prose- 
cution of  one  charged  with  grand  larceny, 
he  having  stolen  live  stock.  Ibid. 

But  in  People  v.  Blevins,  251  III.  381, 
96  N.  E.  214,  Ann.  Caa.  1012C,  451,  it  was 
held  that  injustice  had  been  done  to  the 
defendant  where  it  appeared  that,  against 
ttw  objection  of  defendant's  counsel,  the 
court  permitted  the  prosecuting  attorney  of 
another  county  and  two  other  experienced 
attorneys,  who  had  been  employed  and  paid 
by  outside  persons,  to  assist  the  prosecut- 
ing attorney  in  prosecuting  defendant,  who 
4rLJLA.{HJB.) 


was  defended  by  eoonsel  appointed  by  tiie 
court,  one  of  whom  bad  beiea  engaged  in 

Eractice  less  than  two  years.  Mid  the  other 
ad  had  no  previous  experience  in  criminal 
cases.  The  court  said  that  there  can  be 
no  doubt  of  the  right  of  a  court  to  permit 
counsel  employed  by  private  parties  to  as- 
sist the  state's  attorney,  but  this  discre* 
tionaiy  power  should  merer  be  abused  by 
permitting  counsel  for  the  defendant  to  be 
overwhelmed,  on  account  of  their  inex- 
perience, by  the  ntunber  and  ability  of  coun- 
sel assisting  the  state's  attorney;  and,  fur- 
ther,  this  discretion  should  be  exercised  with 
greater  caution  where  counsel  are  ap- 
pointed by  the  court,  than  where  they  are 
employed  by  the  defendant.  And  the  court 
stated  that,  in  its  opinion,  the  number  of 
attorneys  assisting  the  state's  attorney  in 
this  case  should  have  been  limited,  or  else 
additional  experienced  counsel  should  have 
been  appointed  to  represent  the  defendant. 

And  in  Rex  v.  Gilmore,  6  Ont.  L.  Rep.  286, 
7  Can.  Crim.  Caa.  219,  the  private  prose- 
cutor of  a  charge  of  perjury  desired  that 
private  counsel  retained  by  him  should  aid 
in  the  conduct  of  the  prosecution,  against 
the  will  and  desire  of  both  the  prosecution 
and  the  defense.  And  in  denying  him  the 
privilege,  the  court  said  that,  though  it 
IS  the  right  of  everyone  to  make  a  com- 
plaint with  the  view  to  the  institution  of 
criminal  proceedings,  and  also  under  cer- 
tain circumstances  to  prefer  a  bill  of  in- 
dictment, yet  the  prosecutor  is  no  party  to 
the  prosecution,  nor  bound  iQfftuy  judgment 
that  may  be  made  in  it.  While  he  may, 
with  the  consent  of  the  proper  authority, 
proceed  in  the  name  of  the  sovereign,  yet 
against  the  will  of  both  parties  he  has  no 
power  over  or  Tcdoe  in  the  proceedings. 
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have  arisen  a  known  suspicion  on  the  part 
of  some  that  he  might  be  the  guilty  party. 
He  and  his  relatives  employed  an  attornc-y 
to  assist  in  the  prosecution  of  defendant 
at  the  preliminary  trial,  and  upon  the 
former  trial  in  the  district  court,  evidently 
under  the  belief  that  the  conviction  of  de- 
fendant would  remove  all  suspicion  from 
Eichtencamp.  The  attorney  appeared  and 
took  an  active  part  in  the  prosecution  at 
the  two  trials,  and  was  paid  for  his  serv- 
ices by  Eichtencamp  and  his  relatives. 
After  the  cause  was  removed  to  Thurston 
county,  the  state  was  represented  by  the 
county  attorney  of  Dixon  county  and  the 
county  attorney  of  Tlmrston  county,  when 
application  was  made  to  the  court  for  the 
appointment  of  Eichtcn  camp's  former  at- 
torney to  assist  the  two  county  attorneys 
in  the  prosecution  of  the  case  in  the  ap- 
proaching trial.  The  application  was  re- 
sisted upon  the  ground  that  the  attorney's 
former  employment  as  a  private  prosecu- 
tor, employed  by  Eichtencamp,  rendered 
him  an  improper  person  to  have  charge  or 
any  part  in  the  prosecution,  the  purpose  of 
which  was  for  the  protection  of  Eichten- 
camp. The  attorney  was  called  to  thq 
stand  and  candidly  stated  his  relations 
with  Eichtencamp,  which  continued  up  to 
the  close  of  the  former  trial,  which  result- 
ed in  the  conviction  of  defendant.  The  ob- 
jection of  defendant  was  overruled,  the 
appointment  made,  and  the  attorney  en- 
tered upon  and  took  an  active  part 
throughout  the  trial,  making,  to  say  the 
least,  a  vigorous  argument  to  the  jury, 
which  in  some  respects  we  cannot  approve. 
While  we  intend  no  personal  reflections 
upon  the  attorney,  yet  we  do  not  hesitate 
to  say  that  the  appointment  should  not 
have  been  made,  and  that  it  was  prejudicial 
error  to  make  it.  It  is  impossible  to  con- 
ceive of  an  attorney,  after  having  served 
Eichtencamp  as  he  had,  and  for  the  pur- 
pose  for  which  he  had  been  employed,  to 
enter  upon  the  trial  with  the  single  pur- 
pose of  impartially  seeking  to  know  the 
truth,  protecting  the  rights  of  defendant, 
and  seeing  that  they  were  maintained,  if 
need  be,  at  all  hazards.  Kot  only  this 
court,  but  all  courts,  have  so  clearly  stated 
the  judicial  duties  of  a  public  prosecutor 
as  to  leave  no  room  for  doubt  as  to  the 
entire  impartial  attitude  of  a  prosecutor 
so  as  to  leave  no  room  for  question  upon 
this  point.  In  Liniger  v.  State,  85  Neb. 
98,  122  N.  W.  705,  we  said:  "Public  prose- 
cutors and  peace  officers  owe  no  greater 
obligation  to  the  public  than  to  a  defend- 
ant charged  with  crime,  and  they  should 
as  zealously  protect  the  one  as  the  other." 
This  being  true  and  maintained  by  aii 
eonrts,  it  must  appear  to  the  mind  at  once 
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that  the  appointment  of  a  partisan  speria) 
prosecutor  was  not  in  the  interest  of  the 
fair  and  impartial  trial  guaranteed  by  the 
Constitution.  The  obligation  of  an  attor- 
ney to  his  client,  when  once  employed  in  a 
particular  case  or  matter,  can  never  be 
shaken  ofT.  It  is  a  perpetual  obligation 
which  abides  to  the  end  of  life,  unleaa,  in  a 
proper  case,  waived  by  the  client.  With 
this  obligation  resting  upon  the  memory  of 
a  conscientious  lawyer,  as  the  appointee 
no  doubt  was  and  is,  it  would  be  impossi- 
ble for  him  to  forget  his  swont  duty  to  his 
former  client,  and  there  would  be  a  con- 
stant inclination  to  ask  of  himself:  **Wh*t 
effect  will  this  evidence  or  argument  have 
upon  the  rights  of  my  first  client,  to  whom 
I  am  still  bound  by  every  principle  of  law 
and  honorT  I  should  be  faithful  to  my 
trust  and  protect  Eichtencamp  in  erery 
way  possible.  If  defendant  is  convicted, 
Eichtencamp  is  forever  cleared  of  the  sus- 
picion resting  against  him."  We  are 
forced  to  the  conclusion  that  no  honest  and 
conscientious  attorney  could  be  able,  nor 
should  be  if  be  could,  to  withstand  sacb 
an  appeal. 

Error  is  assigned  upon  the  ruling  of 
the  court  wher6in  certain  jurors  were  chal- 
lenged for  cause  while  being  examined  upon 
their  voir  dire  as  to  their  competency  and 
qualtflcation  as  such  jurors.  John  D. 
Girardot  was  called  as  a  proposed  juror. 
His  examination  is  of  too  great  length 
to  be  set  out  in  full.  He  testified  that  he 
had  read  of  the  case  from  the  time  of  the 
murder  to  the  time  of  being  called  as  a 
juror,  and  had  in  the  meantime  conversed 
with  his  family  and  others  abont  it;  that 
he  was  "real  certain"  that  he  had  formed 
an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant;  that  probably  it  was  more 
of  an  impression  than  an  opinion;  that,  if 
selected  as  a  juror,  he  would  try  to  give 
the  defendant  a  fair  and  impartial  trial: 
that  tiie  reports  which  he  read  in  the  news- 
papers published  the  testimony  of  the  wit- 
nesses, all  of  which  he  read,  eonsisting  of 
a  couple  of  columns  each  day,  And  npon 
which  he  formed  an  opinion,  which  he  yet 
retained,  and  which  would  take  strtmg  evi- 
dence to  remove;  that  he  could  not  lay 
aside  that  opinion  without  some  reason  for 
it  and  evidence  to  cause  the  change;  that 
he  was  afraid  he  could  not  lay  that  opinioi 
aside  until  be  had  some  evidence  to  ehonge 
it. 

Q.  Yon  think  evidence  might  change  it, 

do  youT 

A.  Yd;  good,  strong  evidence  I  redna 
would  change  it. 

The  Juror  was  challenged  for  canss,  tbe 
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challenge  ovemiled,  and  the  juror  excused 
on   defendant's   peremptory  challenge. 

August  Lindgrand,  another  proposed  ju- 
ror, testified  that  he  had  read  the  pub- 
lished testimony  of  the  witnesses  who  were 
examined  at  the  former  trial,  "from  be- 
ginning to  the  end,"  and  upon  that  evi- 
dence he  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant;  that  he  had 
never  changed  that  opinion;  that  it  would - 
take  considerable  evidence  to  change  it, 
as  it  was  a  fixed  opinion;  that  he  would 
have  to  have  "a  pretty  good  reason"  for 
changing  his  mind.  He  was  cballenged  for 
cause,  the  challenge  overruled,  and  the 
juror  excused  on  a  peremptory  challenge. 

J.  W.  Twyford,  another  proposed  juror, 
testified  that  he  read  the  Sioux  -City  Jour- 
nal, which  published  daily  reports  of  the 
evidence  and  the  testimony  of  the  witnesses 
at  the  former  trial,  which  he  read,  and 
upon  which  he  formed  an  opinion  of  tbe 
guilt  or  innocence  of  the  defendant,  and 
which  he  would  not  change  until  he  had 
some  reason  for  changing  it.  He  was  chal- 
lenged for  cause  by  the  defendant,  the  chal- 
lenge overruled,  and  the  juror  excused  on 
defendant's  peremptory  challenge. 

Wilson  VV.  Waters  upon  his  examination 
testified  that  he  had  read  the  reports  of 
the  former  trial  and  the  testimony  of  the 
witnesses  in  the  Sioux  City  Journal,  on 
which  be  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant ;  that  he 
retained  that  opinion;  could  not  change  it 
without  having  some  reason  to  change  it; 
certainly  would  not.  That  in  his  present 
state  of  mind,  if  retained  as  a  juror,  if  no 
evidence  was  introduced,  his  verdict  would 
be  guilty,  resting  upon  the  opinion  which 
he  then  had,  and  would  continue  to  believe 
him  guilty  until  be  had  sufficient  evidence 
to  change  his  mind,  which  he  could  not  do 
until  he  had  evidence  to  cause  the  change. 
The  defendant's  challenge  for  cause  was 
overruled,  the  juror  retained,  and  he  signed 
tbe  verdict  of  the  jury  as  foreman. 

Thomas  Conley,  examined  on  bis  voir  dire, 
testified  that  during  the  former  trial  the 
testimony  of  the  witnesses  was  published 
in  the  papers,  and  that  he  read  the  testi- 
mony, and  upon  that  he  formed  an  opinion 
as  to  tbe  guilt  or  innocence  of  the  defend- 
ant, deciding  the  case  in  his  own  mind; 
that  he  had  never  bad  any  occasion  to 
change  his  mind  since  that  time,  and  had 
that  opinion  still;  that  it  was  a  definite 
opinion  to  a  certain  extent;  that  he  could 
not  lay  that  opinion  aside  before  hearing 
tbe  evidence;  that  it  would  be  impossible 
to  devest  himself  of  that  opinion  without 
hearing  the  evidence;  that,  if  accepted  as 
m  juror,  be  would  enter  upon  bis  duties 
with  that  opinion  in  Ms  mind,  and  it 
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would  require  evidence  to  remove  it.  The 
juror  was  challenged  for  cause,  the  chal- 
lenge overruled,  and  he  was  excused  on  de- 
fendant's peremptory  challenge. 

Exceptions  were  taken  to  the  ruling  in 
each  case.  Counsel  for  the  state  examined 
each  juror  at  length, — as  also  did  tbe 
court, — when  they  testified  that  they 
thought  they  could  render  a  fair  and  impar- 
tial verdict  without  reference  to  the  opinion 
thus  formed.  The  defendant  exhausted  all 
his  peremptory  challenges,  being  required 
to  deplete  the  number  to  which  be  was  en- 
titled by  law  iny  challenging  the  incom- 
petent jurors.  The  jurors  seemed  to  be 
candid  and  conscientious  in  their  answers; 
but  the  fact  that  they  so  answered  was  not 
enough  to  render  them  competent. 

It  is  provided  in  §  468  of  the  Criminal 
Code:  "The  following  shall  be  good  causes 
for  challenge  to  any  person  called  as  a 
juror  on  tbe  trial  of  any  indictment: 
.  .  .  Second.  That  he  has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused:  Provided:  That  if  a 
juror  shall  state  that  he  has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  the  court  shall  there- 
upon proceed  to  examine,  on  oath,  such 
juror  as  to  the  ground  of  such  opinion; 
and  if  it  shall  appear  to  have  been  founded 
upon  reading  newspaper  statements,  com- 
munications, comments,  or  reports,  or  upon 
rumor  or  hearsay,  and  not  upon  conversa- 
tions with  witnesses  of  the  transactions 
or  reading  reports  of  their  testimony  or 
bearing  them  testify,  and  the  juror  shall 
say,  on  oath,  that  he  feels  able,  notwith- 
standing such  opinion,  to  render  an  im- 
partial verdict  upon  the  law  and  the  evi- 
dence, the  court,  if  satisfied  that  said  juror 
is  impartial  and  will  render  such  verdict, 
may  in  its  discretion  admit  such  juror  as 
competent  to  serve  in  such  case."  It  will 
be  readily  seen  that,  where  the  opinion 
is  formed  from  "reading  reports  of  their 
(the  witnesses')  testimony,''  the  juror  does 
not  come  within  the  proviso,  and  is  incom- 
petent without  reference  to  what  he  may 
say  as  to  bis  ability  to  render  an  impar- 
tial verdict,  or  what  infiuence  his  precon- 
ceived opinions  might  have  upon  his  judg- 
ment in  weighing  the  evidence. 

In  Carroll  v.  State,  S  Neb.  31,  2  Am. 
Grim.  Kep.  424,  we  held  that  if  it  appear 
that  the  juror  has  formed  an  opinion  from 
reading  reports  of  testimony  of  witnesses, 
be  is  incompcjient,  although  he  may  be 
willing  to  swear  that,  notwithstanding 
such  opinion,  he  feels  able  to  render  an  im* 
partial  verdict,  and  the  judgment  was 
reversed  solely  upon  the  one  ground  with 
reference  to  but  <me  juror. 

In  Onny  t.  State,  4  Ndb.  646.  it  is  said: 
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"We  think  it  i>  clear  that  where  the 
ground  of  challenge  is  the  formatioo  or 
ezpresaion  of  an  opinion  by  the  juror,  be- 
fore the  court  can  exercise  any  discretion 
as  to  hiB  retention  upon  the  panel  it  must 
be  shown,  by  an  examination  of  the  juror 
on  his  oath,  not  only  that  his  opinion  was 
formed  solely  in  the  manner  stated  in  this 
proviso,  but,  in  addition  to  this,  the  juror 
must  swear  unequivocally"  to  his  ability 
to  render  a  fair  and  impartial  verdict 
upon  the  law  and  evidence.  As  an  opinion 
formed  from  reading  the  report  of  the  tes- 
timony of  the  witnesses  is  excluded  from 
the  proviso,  it  is  as  clear  as  the  English 
language  can  moke  it  that  the  district 
court  had  no  discretion  in  the  matter 
whatsoever,  bat  Its  plain  duty  was  to  sus- 
tain the  challenge.  The  jurors  were  wholly 
incompetent.  Such  has  been  the  plain  pro- 
vision of  the  statute  since  the  early  days 
of  the  judicial  history  of  the  state,  and  the 
courts  have  recognized  its  binding  force. 
Why  the  statute  was  ignored  is  not  a 
question  with  which  we  have  to  deal.  The 
Constitution  guarantees  to  every  man  a 
fair  trial  by  an  impartial  jury.  That  a 
juror  could  be  considered  impartial  who 
had  read  the  evidence  of  the  witnesses  on 
a  former  trial,  and  formed  an  abiding 
opinion  thereon,  and  could  by  any  effort  on 
his  part  disrobe  himself  of  that  opinion, 
U  not  within  the  reach  of  human  nature, 
and  hence  the  statute  absolutely  disquali- 
fies him.  See  Smith  v.  SUte,  6  Neb.  181. 
The  defendant  exhausted  his  peremptory 
challenges,  and  therefore  did  not  waive  his 
constitutional  and  statutory  rights.  Thur- 
man  v.  State,  27  Neb.  628,  43  N.  W.  404; 
Kennison  v.  SUte,  83  Neb.  391,  119  N.  W. 
768;  Brinegar  v.  State,  82  Neb.  658,  118 
N.  W,  47fi;  State  v.  Brown,  15  Kan.  400, 
2  Am.  Crim.  Rep.  423. 

During  the  introduction  of  the  testi- 
mony, the  state  offered  in  evidence  the 
clothing  worn  by  the  decedent  at  the  time 
of  her  death,  consisting  of  her  dress,  che- 
mise, Bunhonnet,  and  apron,  in  their  soiled, 
burnt,  and  'bloody  condition.  Those 
hibits  were  objected  to  by  the  defense  as 
incompetent,  irrelevant,  and  immaterial, 
not  tending  to  establish  any  issue  or  fact 
in  the  case,  nor  tending  to  piwe  defend- 
ant's guilt,  but  only  for  the  purpose  of 
inSaming  the  jury.  The  objection  was 
overruled;  the  garments,  admitted  in  evi- 
dence over  defendant's  exceptions,  were  dis- 
played and  held  up  before  the  jury.  Error 
is  assigned  upon  this  ruling,  lliere  are, 
no  doubt,  many  instances  in  which  there 
is  no  error  in  the  admission  of  such  arti- 
cles in  evidence.  Sometimes  it  becomes 
necessary  for  the  state  to  prove  the  prox- 
imity of  the  firearm  to  the  wound  made 
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by  the  ball,  and  this  may  be  done  by  show- 
ing the   burnt   condition   of,   or  powder 
stains  upon,  the  clothing.    In  other  eases 
it  may  be  necessary  to  prove  the  relative 
locations  of  the  victim  and  person  using 
the  firearm.    This  may  often  be  shown  by 
the  range  and  course  of  the  ball  in  passing 
into  or  through  the  clothing  and  body  of 
the  decedent.    It  is  also  permissible  if  it 
tends  to  prove  the  identity  of  the  person 
killed  or  of  the  slayer.   But  some  necessity 
for  this  class  of  evidence  should  appear 
to  justify  its  admission.   This  iuTolves  the 
exercise  of  discretion  on  the  part  of  the 
trial  court.   There  is  nothing  in  the  record 
allowing  that  the  exhibition  of  the  bloody 
and  burnt  garments  was  a  proper  or  neces- 
sary part  of  the  state's  case.    The  court 
adheres  to  the  holding  in  McKay  v.  State. 
90  Neb.  63,  39  L.Rj^.(N.S.)  714,  132  N.  W. 
741,  Ann.  Cas.  1913  B,  1034,  Id.,  91  Neb. 
281,  39  L.R.A.(N.S.)  ,720,  136  N.  W.  1024. 
Ann.  Cas.  1913  B,  1039,  that  if  it  appears 
that  the  introduction  of  the  bloodstained 
garments  was  for  the  purpose  of  arousing 
the  passims  of  the  jury,  and  by  that 
means  securing  a  conviction,  the  practice 
should  be  condemned  and  a  Judgment  of 
conviction    reversed.    Unless    it  appears 
that  the  offered  evidence  would  be  material 
to  some  inquiry  in  the  case  on  trial,  such 
exhibits  should  be  excluded.    See  Cole  v. 
State,  45  Tex.  Crim.  Rep.  226,  75  S.  W. 
527 ;  Christian  v.  State,  46  Tex.  Crim.  Rep. 
47,  79  S.  W.  562;  Melton  v.  State,  47  Tex. 
Crim.  Rep.  451,  83  8.  W.  822;  WiUiams  r. 
State,  61  Tex.  Crim.  Rep.  356,  362,  136  S. 
W.  771;  Lucas  v.  State,  50  Tex.  Crim.  Rep. 
219,  95  S.  W.  1056.    In  2  Wharton,  on 
Criminal  Evidence  10th  ed.  $  B^l,  it  is 
said:  "As  clothing  is  In  tiis  nature  of  de- 
monstrative evidence,  it  has  a  strong  ten- 
dency to  arouse  feelings  of  prejudice  or 
passion,  and  unless  the  articles  so  intro- 
duced serve  the  purpose  of  identifying  the 
deceased,   or   of  honestly  e^laintng  the 
transaction,  the  introduction  is  irrelevant, 
and  constitutes  prejudicial  error;  and  par- 
ticularly is  this  true  when  it  is  displayed 
in  such  manner  as  to  arouse  prejudice  and 
passicm." 

On  the  part  of  the  defense.  Dr.  Meis,  of 
Sioux  City,  Iowa,  Professor  Walter  8. 
Haines,  of  Rush  Medical  College,  Chicago, 
and  Prof.  Ludvig  Hdctoen,  of  the  same 
place,  were  called  as  expert  witnesses.  It 
is  shown  beyond  dispute  or  contradiction 
that  at  or  about  12  o'clodc  on  the  day  of 
the  homicide  the  decedent  ate  her  nsnalfy 
hearty  dinner,  consisting  of  a  variety  of 
food. '  If  the  testimony  of  Eichteneamp  is 
true,  she  was  slain  about  one  hour  there- 
after, or  about  1  o'clock  p.  u.  A  post 
mortem  examination  was  had  some  tins 
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that  evening  or  early  the  next  morning. 
The  body  vas  emhahned  and  buried.  Some 
considerable  time  thereafter  (a  number  of 
months)  the  body  wai  exhumed  and  found 
to  be  in  a  good  state  of  preservation,  the 
stomach  removed,  and  the  contents  sent  to 
Professor  Haines  for  analysis.  It  was 
agreed  by  all  that  the  wound  in  the  head 
would,  and  did,  produce  instantaneous 
death.  The  experts  testified  that  at  death 
all  digestion  of  food  taken  into  the  stom- 
ach immediately  ceased.  The  analysis  dis- 
olosed  that  the  contents  of  the  stomach 
were  quite  thoroughly  digested,  and  it  was 
shown  that  digestion  would  scarcely  be 
commenced  within  one  hour  after  eating; 
that  it  could  not  be  advanced  to  the  extent 
shown  short  of  two  and  one  half  to  three 
hours  thereafter,  and  therefore  it  was  in- 
sisted that  it  was  impossible  that  decedent 
could  have  been  killed  within  one  hour 
after  eating  the  noon  meal.  The  testimony 
of  all  the  witnesses  on  that  part  of  the 
case  agrees  that  about  1  o'clock  on  the  day 
of  the  homicide  the  defendant  left  his  home 
and  did  not  return  until  l^te  In  the  after- 
noon and  after  the  discovery  of  the  body 
of  the  decedent.  After  a  somewhat  careful 
examination  by  questions  and  answers,  cer- 
tain hypothetical  questions  were  asked  and 
answered  by  whidi  the  testimony  of  the 
experts  was  further  elucidated.  We  have 
examined  the  evidence  with  care  and  are 
unable  to  discover  where  the  hypothetical 
questions  varied  in  any  material  degree 
from  the  testimony,  and  especially  from  the 
evidence  and  theory  of  the  defense.  The 
experts  were  men  of  high  standing  in  their 
profession  and  of  known  probity  of  char- 
acter. In  instructing  the  jury  the  court 
gave  the  fifteenth  instruction,  as  follows: 
"Tou  are  not  to  take  for  granted  that 
the  statements  contained  in  the  hypo- 
thetical questions  which  have  been  pro- 
pounded to  the  witnesses  are  true.  Upon 
the  contrary  you  are  to  carefully  scruti- 
nize the  evidence,  and  from  that  determine 
what,  if  any,  of  the  averments  are  true, 
and  what,  if  any,  are  not  true.  Should 
you  find  from  the  evidence  that  some  of  the 
material  statements  therein  contained  are 
not  true,  and  that  they  are  of  such  char- 
acter as  to  entirely  destray  the  reliability 
of  the  opinions  based  up(m  the  hypothesis 
stated,  you  may  attach  no  weight  whatever 
to  the  opinions  based  thereon.  You  are 
to  determine  from  all  the  evidence  what 
the  real  facts  are,  and  whether  they  are 
correctly  or  not  stated  in  the  hypothetical 
question  or  questions.  I  need  hardly  re- 
mind yon  that  an  opinion  based  upon  a 
hypothesis  wholly  Incorrectly  assumed  or 
incorrect  in  its  material  facts,  and  to  suoh 
an  extent  as  to  impair  fba  TahM  of  ths 
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opinion,  is  of  little  or  no  weight.  Upon 
the  matters  stated  in  these  hypothetical 
questions,  and  which  are  involved  in  this 
investigation,  you  are  to  give  'he  defend- 
and  the  benefit  of  all  reasonable  doubt,  if 
any  there  should  be,  and,  where  there  is  a 
reasonable  doubt  as  to  the  truth  of  any 
one  of  the  material  facts  stated,  resolve, 
it  in  the  defendant's  favor." 

As  an  abstract  proposition  of  law,  this 
instruction  may  be  in  the  main  unobjec- 
tionable, and  might  be  properly  given  in  a 
case  to  which  it  should  be  applied;  but  we 
are  unable  to  see  where  or  bow  it  could 
have  any  just  application  to  this  case.  .As 
a  general  rule  the  principle  involved  in 
this  instruction  is  recognized  as  applying 
to  the  testimony  of  experts  upon  questions 
in  which  most  people  have  what  might  be 
denominated  common  knowledge,  and  when 
such  testimony  is-  presented  to  the  jury  or 
other  trier  of  fact,  who  may  have  opinions 
of  their  own  derived  from  common  experi- 
ence and  observation,  and,  if  an  expert 
gives  an  opinion  which  is  at  variance  with 
that  common  knowledge  or  experience,  the 
juror  is  allowed  to  make  use  of  his  own 
knowledge,  intelligence,  and  judgment  in 
weighing  the  testimony  of  the  expert.  But 
this  rule  does  not  apply  in  its  entirely 
where  the  substance  of  the  testimony  is 
upon  a  subject  not  understood  or  known  by 
the  layman,  and  the  testimony  is  confined 
to  purely  scientific  investigations  and  close 
application  with  which  others  than  those 
making  the  investigations  have  no  knowl- 
edge. As  said  by  Judge  Taft  in  Ewing  v. 
Goods,  78  Fed.  442:  "In  many  cases  expert 
evidence,  though  all  tending  one  way,  is 
not  conclusive  upon  the  court  and  jury; 
but  the  latter,  as  men  of  afl'airs,  may  draw 
their  own  inferences  from  the  facts  and  ac- 
cept or  reject  the  statements  of  experts. 
But  such  cases  are  when  the  subject  of 
discussion  is  on  the  border  line  between  the 
the  domain  of  general  and  expert  knowl- 
edge, as,  for  instance,  where  the  value  of 
land  is  involved  or  where  the  value  of  pro- 
fessional services  is  in  dispute.  There  the 
mode  of  reaching  conclusions  fr<»n  the 
facts  when  stated  is  not  so  different  from 
the  inferences  of  common  knowledge  that 
expert  testimony  can  be  anything  more 
than  a  mere  guide.  But  when  a  ease  con- 
cerns the  highly  specialized  art  of  treating 
an  eye  for  cataract  or  for  the  mysterious 
and  dread  disease  of  glaucoma,  with  re- 
spect to  which  a  layman  can  have  no 
knowle^  at  all,  the  court  and  jury  must 
be  dependent  on  expert  eridimoa.  There 
can  be  no  other  guide." 

It  cannot  be  denied  that  the  question  of 
post  mortem  digestion  is  one  upon  which 
the  great  majorlfy  of  people  have  nmr 
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thought  and  hare  no  information  whatever. 
ThiH  want  of  knowledge  is  not  confined  to 
lawmen.  It  involves  long,  careful,  patient, 
and  peraistent  investigation,  and  compara- 
tively few  have  given  the  subject  sufficient 
thought  or  investigation  to  enable  them  to 
speak  with  anything  like  exact  knowledge 
thereon.  As  said  in  the  quotation  above 
given,  there  can  be  no  other  guide  than  the 
knowledge  of  those  who  have  made  the  sub- 
ject a  matter  of  special  study.  True,  the 
jury  may  bring  to  their  aid  such  knowl- 
edge and  experience  as  they  may  have  upon 
the  subject  in  hand,  but,  in  the  absence 
thereof,  they  would  not  be  justified  in  ig- 
noring the  testimony  of  fully  qualified  ex- 
perts. The  subject  is  one  upon  which  tlie 
layman,  the  lawyer,  the  judge,  and  even 
the  physician  is  not  called  upon  to  inves- 
tigate as  fitting  him  for  his  profession  or 
station  In  life.  It  is  safe  to  say  that  not 
one  person  in  thousands  has  given  the  sub- 
ject any  investigation  or  thought.  Courts 
and  jurors  are  usually  totally  in  the  dark 
thereon,  and  must  depend  upon  the  re- 
searches of  those  who  have  made  the  sub- 
ject one  of  special  investigation,  and  upon 
which  they  are  qualified  to  give  correct 
opinions.  The  expert  witnesses  were  men 
of  k&owQ  Competency  and  standing  in  their 
profession,  and  upon  such  the  courts  must, 
to  a  great  extent,  depend  for  their  guid- 
ance when  considering  questions  of  the 
kind  under  consideration.  It  must  also  be 
observed  that,  as  shown  by  the  bill  of  ex- 
ceptions, much  the  greater  portion  of  the 
testimony  of  the  experts  was  not  given 
upon  hypothetical  questions,  but  upon  di- 
rect questions  containing  no  statement  of 
facts,  hypothetical  or  otherwise,  to  which 
they  responded  by  the  statement  of  facts 
resulting  from  their  researches  and  investi- 
gations. The  instruction  is  almost  a  lit- 
eral copy  of  one  given  in  the  trial  of  Gue- 
tig  v.  State,  68  Ind.  94,  32  Am.  Rep.  98, 
wherein  the  instruction  was  approved.  In 
that  case  the  question  of  the  Insanity  of 
the  accused  presented  the  principal  de- 
fense. The  difference  in  the  quality  of  the 
subjects  under  investigation  must  be  ap- 
parent to  every  thinking  mind.  On  the 
question  of  the  sanity  of  an  individual  the 
inquiry  is  not  limited  to  the  testimony  of 
expert  witnesses,  but  the  nonexpert,  who 
has  observed  the  conversation,  conduct,  and 
bearing  of  the  accused,  is  as  competent  to 
tatify  as  the  expert.  This  cannot  be  true 
upon  the  subject  of  post  mortem  digestion. 
Upon  this  subject  no  one  but  the  expert  is 
qualified  to  testify  at  all.  As  said  in  Law- 
son  on  Expert  &  Opinion  Evidence  2d  ed. 
265:  "It  is  safer,  on  the  whole,  to  trust 
to  'the  judgment  of  learned  men,  acquired 
by  study,  observation,  and  skill,  than  to 
47  L.RJ^.(N.S.) 


I  the  imperfect  deductions  of  jurors,  hastily 
>  derived  from  readings  not  familiar  to 
them,  unassisted  by  'study,  exajninrntira, 
and  comparison  of  kindred  subjects.  .  .  . 
Great  respect  should  be  accorded  to  tht 
views  of  such  a  class  of  witnesses."  It 
must  appear  to  any  thinking  mind  that  the 
instruction  was  too  general  as  applying  t» 
all  cases,  and  a  regard  to  the  due  admin- 
istration of  justice  would  require  greater 
care  and  discrimination  in  an  instruetioi 
upon  a  question  of  this  kind. 

By  the  sixteenth  instruction  the  jury  arc 
permitted  to  "accept  or  reject  such  opin- 
ions, as  you  may  accept  as  true,  or  reject 
as  false,  any  other  facts  in  the  case.  The 
jury  are  instructed  that  the  opinions  of 
the  witnesses  as  experts  are  merely  ad- 
visory, and  are  not  binding  on  the  jury, 
and  the  jury  should  accord  to  them  such 
weight  as  they  believe,  from  the  facts  and 
circumstances  in  evidence,  the  same  are 
entitled  to  receive."  The  testimony  of  the 
experts  explained  to  the  jury  the  process 
of  digestion,  the  combination  of  gases  and 
acids  which  entered  into  the  process,  the 
necessity  for  vital  action  in  order  that  the 
fluids  be  secreted  by  the  stomach,  but 
which  instantly  ceased  upon  death.  All 
this  was  carefully  stated  and  explained, 
without  contradiction  or  dispute,  and,  hr 
the  very  nature  of  the  testimony,  would 
naturally  convince  the  minds  of  the  jury 
of  its  truth,  yet  the  jury  were  informed 
that  they  might  ignore  it  all,  without  a 
syllable  of  evidence  calling  it  in  questios. 
and,  necessarily,  without  any  knowledge  or 
experience  on  their  part  by  which  it  might 
be  compared  or  tested.  The  jury  evidently 
took  the  court  at  its  word,  and  arbitrmrilv 
cast  the  proof  aside  as  not  worthy  of  belief. 

In  the  twenty-third  instruction  the  joiy 
were  informed  that  defendant  denies  tut 
killing  of  the  decedent,  and  claims  that  tht 
was  not  killed  until  after  he  left  his  home 
on  the  day  of  the  homicide,  "and  if  yea 
believe  the  defendant  not  guilty,  and  thai 
be  did  not  shoot  and  kill  the  said  Louise 
Flege,  as  alleged  in  the  information,  or  in 
the  event  that  the  evidence  introduced  in 
the  case  is  so  evenly  balanced  that  you  can- 
not tell  whether  defendant  or  some  other 
person  shot  and  killed  the  deceased,  as  al- 
leged, then  you  should  acquit  the  defend- 
ant; or  if  you  entertain  any  reasonable 
doubt  of  the  guilt  of  the  accused  of  the 
crime  charged  in  the  information,  then  yon 
should  give  the  defendant  the  benefit  of 
such  doubt  and  acquit  him.**  This  instme- 
tion  is  objectionable  in  several  particulars: 
First,  if  the  jury  believe  the  defendant  not 
guilty,  they  should  acquit;  second,  if  they 
believe  he  did  not  shoot  and  kill  the  deee- 
'  dent,  they  should  acquit  him;  tUrd,  if  tbt 


Digitized  by 


Google 


IVll 


FI<EOE  f .  STATS. 


Ills 


evideim  is  erenly  balanced,  they  should 
acquit;  fourth,  if  tliey  cannot  tdl  whether 
defendant  or  some  otiier  person  eomniitted 
the  crime,  th^  should  acquit;  or,  fifth,  if 
they  have  any  reasonable  doubt  of  his 
guilt,  tbey  should  acquit.  We  knov  of  no 
rule  of  law  that  requires  the  jury  to  "be- 
lieve the  defendant  not  guilty*"  or  that  he 
"did  not  shoot  and  kill"  the  decedent,  be- 
fore they  could  acquit.  The  burden  is  on 
t)ie  state  to  prove  his  guilt  btgrond  a  rea- 
sonsble  doubt,  and  this  part  of  the  instruc- 
tion, as  veil  as  others,  except  the  last 
clause,  should  not  have  been  given.  It 
could  onty  confuse  the  jury,  and  possib^ 
cause  them  to  believe  that  they  must  "be- 
lieve" him  "not  guilty,"  and  believp  he  "did 
not  shoot  and  kill"  decedent,  before  they 
could  acquit. 

In  the  twenty-sixth  instruction  the  jury 
were  again  informed  that  "if  you  find  that 
he  did  not  shoot  the  said  Louise  Flege,  or 
entertain  a  reasonable  doubt  of  his  guilt, 
you  should  acquit  him."  Here  is  a  repeti- 
tion of  the  same  vice.  It  was  not  neces- 
sary that  the  jury  should  find  that  he  did 
not  cmnmit  the  deed.  The  question  to  be 
decided  was.  Has  the  state  proved  beyond 
a  reasonable  doubt  that  he  didt 

A  sharp  criticism  is  made  against  the 
conduct  of  counsel  for  the  state  in  the  clos- 
ing argument  to  the  jury,  but,  as  that  at- 
torney will  appear  no  further  In  the  case, 
the  contention  need  not  be  further  consid- 
pred.  There  Is  also  complaint  as  to  the 
conduct  of  other  counsel  for  the  state.  As 
it  is  hardly  probable  that  the  objectionable 
laiifniage,  which  we  need  not  specify,  will 
hv  repeated  on  another  trial,  it  is  thought 
that  it  need  not  be  further  noticed.  Prose- 
rnting  officers  should  alwaj-s  remember 
that  it  is  not  so  much  their  duty  to  secure 
convictions  as  to  present  the  truth  without 
indulging  in  crimination  or  recrimination 
or  personal  abuse  of  an  accused.  If  unjust 
practice  is  indulged  in,  tlie  court  should 
repress  all  siich  elTorts  with  a  firm  hand. 
Ihc  Constitution  and  laws  guarantee  to 
every  person  a  fair  trial.  It  is  the  dut^ 
of  the  courts  to  see  that  this  guaranty  is 
fulfilled.  People  v.  Davenport,  13  Ual. 
App.  832.  110  Pae.  313;  12  Cyc.  571 AIc- 
Kay  V.  State,  BO  Neb.  63,  74,  39  L.R.A. 
(N.R.)  714,  132  N.  W.  741,  745,  Ann.  Cas. 
1913  n,  1034:  NickciliKack  v.  State.  7S  Neb. 
27,  32.  105  N.  W.  895:  Wilson  v.  Statft,  87 
Nc-b.  63S,  640,  128  N.  W.  38;  Ualiv  v. 
State,  31  Neb.  506,  48  N.  W.  390;  State 
V.  Irwin,  8  Idaho,  35,  60  L.R.A.  716.  71 
Pac.  60S,  13  Am.  Crim.  Rep.  620;  Bailey  v. 
People,  64  Colo.  337,  4fi  L.RJi.{N.S.)  145. 
130  Pac.  832. 

The  iudffment  of  the  District  Court  is 
reversed,  and  the  cause  remanded. 
47  L.RJi.(N.S.) 


Rom,  J.,  dissenting: 

The  state  in  employing  connsel  in  crim- 
inal cases  will  be  unnecessarily  and  injuri- 
ously hampered  b^  the  rule*  announced. 
The  suecusful  prosecution  of  a  guilty  de< 
fendant  in  a  contested  ease  depends  in  a 
large  measure  upon  the  learning,  skill,  and 
energy  of  prosecuting  attorneys.  A  eoun- 
ij  cannot  he  expected  to  elect  a  proseeutw 
prepared  at  all  times,  without  assistance, 
for  every  legal  combat.  Many  eminent 
courts  hold  that  the  power  to  employ  at- 
torneys to  prosecute  persons  charged  with 
felonies  is  inherent  in  sovereignty.  31 
Cent.  L.  J.  344.  In  tiie  employment  of 
counsel  the  county  attorney,  with  the  con- 
sent of  the  court,  acts  for  the  state.  The 
trial  judge,  who  fs  ^partial  in  the  con- 
test, is  acquainted  with  local  attorneys, 
and  can  readily  acquaint  himself  with  the 
character  ol  the  services  demanded  in  each 
particular  case.  Accused  was  defended  by 
gifted  lawyers.  They  are  capable  of  emo- 
tional advocacy.  They  are.  not  strangers 
to  science  or  philosophy.  Tliey  brought  to 
their  client  not  only  their  own  zeal  and 
accomplishments,  but  they  searched  the 
mysterious  processes  of  nature  in  ■  his  be- 
half and  enlisted  the  services  of  a  chonical 
analyst  possessing  perhaps  the  highest  pos- 
sible degree  of  human  skill.  Their  conduct 
was  commendable,  and  aroused  in  being 
thus  fortified  was  strictly  within  his 
rights.  In  the  presence  of  such  adversa- 
ries, is  the  sovereign  obliged  to  employ  im- 
partial counsel  who  will  confront  them  in 
obsequious  humility  T  If  so,  the  ease  might 
OB  well  have  been  dinmissed  at  the  start. 
I  believe  tn  the  doctrine  that  "the  forensic 
contest  should  ba  fought  with  something 
like  a  just  equality  of  opposing  forces."  31 
Cent.  L.  J.  345.  Any  capable,  upright  law- 
yer who  will  conduct  himself  properly  un- 
der the  directions  of  the  court  may  prop- 
erly be  called  to  assist  In  the  prosecution. 
Counsel  for  defendants  are  partisans. 
The  jury  and  the  judge  must  be  unpreju- 
diced and  impartial,  but  disinterested  cmn- 
placency  should  not  be  exacted  of  counsel 
for  the  state.  Both  the  trial  and  the  re- 
viewing court  should,  in  the  midst  of  the 
legal  storm,  make  rulings  and  enforce  the 
law,  unaffected  by  senUment  or  emotion; 
but  tlie  prosecutor  should  not  be  required 
to  conform  to  that  standard  of  official  eon- 
duct.  Reviewable  error  must  be  predicated 
upon  a  ruling  of  the  trial  court.  Unless 
the  aaxiatant  prosecutor  ms  guilty  of  some 
prejudicial  act  during  the  trial,  no  possi- 
ble harm  resulted  from  the  order  overrul- 
ing the  objections  to  his  employment.  An 
erroneous  and  prejudicial  ruling  in  regard 
to  a  speciflo  act  of  misconduct  is  essential 
to  a  reversal  on  that  ground.  Such^a  rul- 
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ing  haa  not  been  specifically  pointed  ont 
by  the  majority.  The  criticism  of  the  trial 
court  and  of  the  assistant  prosecutor  in 
this  respect  ia,  in  my  opinion,  unmerited. 

An  attorney  is  not  bound  by  any  duty  to 
advocate  the  punishment  of  the  innocent 
for  the  purpose  of  shielding  a  guilty  client. 
No  lawyer  worthy  of  his  profesaion  ever 
recognized  such  a  tie,  either  before  or  after 
employment.  Happily,  the  thirst  of  re- 
ligious bigots  and  of  political  tyrants  for 
human  blood  has  not  crept  into  our  institu- 
tions. The  fears  formerly  inspired  by  such 
abominations  should  therefore  be  bdd  to 
rest  with  the  odious  conditions  under 
which  they  were  begotten.  Owing  to  hu- 
man frailties,  juries,  prosecuting  attorneys, 
and  trial  courts  may  err,  but  the  present 
record  does  not  show  any  disposition  on 
the  part  of  those  who  participated  in  this 
trial  to  shed  innocent  blood  under  the 
forms  of  the  law.  The  duty  of  the  trial 
court  is  not  confined  to  enforcing  the  right 
of  defendant  to  a  fair  and  impartial  triaL 
There  is  an  equal  duty  to  see  that  the  state 
has  a  lawful  opportunity  to  establish  its 
charge  against  accused.  The  violation  of 
one  duty  wrongs  the  individual.  The  viola- 
tion of  the  other  wrongs  society  as  a  whole. 
The  district  judge  is  appointed  by  the  Con- 
stitution to  be  the  arbiter  between  the  in- 
dividual and  -society  collectively.  In  a 
criminal  prosecution  he  sees  the  conditions 
as  they  arise.  Any  rule  which  improperly 
interferes  with  his  discretion  weakens  his 
power  and  impairs  the  efficiency  of  the  tri- 
bunal over  which  he  presides.  Bulings 
which  have  an  unnecessary  tendency  to 
discourage  and  humiliate  prosecuting  ofii- 
cers  in  the  performance  of  their  duties,  to 
weaken  the  power  of  the  state,  and  to 
lessen  respect  for  criminal  tribunals, 
should  be  avoided. 

I  adhere  to  my  dissent  from  the  bloody 
garment  rule  announced  in  McKay  v. 
State,  90  Neb.  63,  39  L.R.A.(N.S.)  714,  132 
N.  W.  741,  Ann.  Cas.  1913  B,  1034,  and  91 
Neb.  281,  135  N.  W.  1024,  39  L.R.A.(N.S.) 
720,  Ann.  Cas.  1913  B,  1039,  and  followed 
in  this  case.  It  attaches  too  much  im- 
portance to  shadow  and  too  little  to  sub- 
stance. The  passions  of  sensible  men  who 
sit  on  juries  play  too  tragic  a  part  in  rec- 
ords for  review. 

In  my  opinion,  the  effect  of  the  expert 
testimony,  under  all  the  circumstances  of 
the  case,  was  a  question  for  the  jury.  It 
ia  not  conclusively  established  by  the  evi- 
dence that  decedent's  sttnnach  went  into 
the  hands  of  the  analyst  as  nature  left  it. 
It  had  previously  been  opened  and  exam- 
ined. It  may  fairly  be  inferred  from  the* 
evidence  that  part  of  the  contents  was 
missing.  That  part  anlayzed  may  have 
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been  eaten  in  the  forenooo.  Hie  report  d 
the  analyst,  therefore,  does  not  aanihiUto 
the  direct  evidence  of  defendant's  guilt.  U 
science  la  to  pronounce  the  decree  d 
omnipotence  in  a  criminal  proeeeutioai,  tlw 
hypothesis  adopted  by  the  scientist  shaaU 
be  free  from  iufirmitiea  like  those  no- 
Uoned. 

lietton,  J.,  dissenting: 
I  cannot  agree  with  the  opinion  era  tbt 
following  points: 

( 1 )  '  The  scorched  and  burned  garawnb 
directly    corroborated    the    testimony  cf 
Eichtenc&mp,  and  therefore,  tested  by 
very  rule  announced  in  the  c^inion,  vere 
properly  admitted  in  evidence. 

(2)  As  pointed  out  by  Judge  ILose,  tbe 
expert  evidence,  under  the  circumstaQcea  ji 
this  case,  was  not  conclusive  as  to 
length  of  time  that  elapsed  after  the  dr- 
ceased  ate  a  meal  and  before  her  detli- 
While  the  principle  of  law  quoted  froo 
Judge  Taft  is  correct  it  is  not  itridl; 
applicable  here. 

Petition  for  rehearing  denied. 


NORTH  CAROIilNA  SUPREICB 
GOVRT. 

EUAS  MARLOWE,  Appt, 

T. 

DRURY  BLAKD. 

(154  N.  C.  140»  69  S.  E.  75S.)' 

Master  —  fire  set  liy  servant  —  ItaUI- 
ity. 

A  master  who  merely  sends  his  semnt 
into  a  field  to  cut  and  pile  corn  stalks  it 
not  liable  for  injury  done  to  neigbborin; 
property  by  the  servant's  setting  fire  to  \^ 
pile  in  order  to  dispose  of  the  stalks.  tiiKt 
the  attempt  to  bum  them  Is  not  within  tbe 
scope  of  his  employment. 

(December  20,  1910.)' 

Xote.  —  liiabilttt/  of  master  for  act  of 
servant  in  aetUng  ov$  pre  wA<lr 
tAearing  land. 

Afl  to  liabilify  of  employer  for  act  of  In- 
dependent contractor  in  setting  out  tst, 
see  notes  to  St.  Louis  ft  S.  F.  R.  Co.  v. 
Madden,  17  L.R.A.{N.S.)  788,  and  Carlton 
Countv  Farmers*  Mut.  F.  Ins.  Co.  v.  Folw 
Bros.  38  L.R.A.(N.S.)  175. 

Wherever  a  servant  is  charged  with  tb* 
work  of  clearing  up  land,  and  in  the  furthrr 
ance  of  such  duty  sets  fire  to  grass,  weed*, 
brush,  etc.,  the  master  is  held  liable  for  an; 
damage  which  may  result  by  reason  of  ttw 
fact  that  the  fire  spreads  to  adjoining  l>nd: 
and  this  ia  true  althowh  tbe  Mrvant  m>j 
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APPEAL  by  plaintiff  from  a  jadgment 
of  the  Superior  Court  for  Rutherford 
County  directing  a  nonsuit  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiff's  property  by  fire  set  oat  by 
defendant's  servant.  Affirmed. 

Statement  by  Hoke,  J.: 

Civil  action  to  recover  damages  for  negli- 
gently allowing  fire  to  get  out  in  a  neigh- 
bor's woods  and  thereby  causing  damages, 
etc. 

There  was  evidence  tending  to  show  that 
defendant  had  a  hired  man  named  Major 
Melton,  and  on  the  22d  of  March,  1907,  he 
directed  Melton  to  cut  and  pile  some  corn- 
stalks in  a  4-acre  field  on  defendant's 
place,  and  after  giving  these  directions, 

have  acted  contrary  to  the  master's  direc- 
tions. 

Patterson  v.  Sams,  2  Ga.  App.  755,  59 
S.  E.  18;  Johnson  t.  Barber,  10  III.  425,  60 
Am.  Dec  416;  Armstrong  v.  Cooley,  10  Ul. 
ft09;  Lewis  v.  Shultz,  98  Iowa,  941,  67  N. 
W.  266  (prairie  land  being  fitted  for  mow- 
ing the  following  year);  Seybold  v.  Eiele, 
164  Iowa,  128,  134  N.  W.  578  (fire  set  to 
tall  grass  by  servants  engaged  in  plowing 
land,  to  aid  in  the  plowing) ;  Smaltz  v. 
Boyce,  109  Mich.  382.  69  M.  W.  21  (burning 
brush  in  logging  camp) ;  Ellegard  T.  Ack- 
land,  43  Minn.  352,  45  W.  716;  Gould 
v.  Northern  P.  R.  Co.  50  Minn.  616,  62  N. 
W.  924  (section  hands  clearing  right  of 
nvay,  set  fire  to  brush) ;  Gibson  v.  Wood 
£.umber  Co.  91  Miss.  702,  45  So.  831; 
Voegeli  v.  Pickel  Marble  A  Granite  Co.  49 
Mo.  App.  643  (rubbish  burned  in  street); 
Wickham  v.  Wolcott,  1  Neb.  (Unof.)  160, 
05  N.  W.  366  (burning  over  waste  land) ; 
Simons  v.  Monier,  20  Barb.  419  (servant 
set  fire  to  brush  on  land  he  was  engaged  in 
summer  fallowing) ;  O'Connell  v.  Strong, 
Dud.  L,  265  ( fire  was  set  with  master's  con- 
sent) ;  Knight  v.  Towles,  6  S.  D.  575,  82  N. 
W.  964 ;  Paraffine  Oil  Co.  v.  Berry,  —  Tex. 
Civ.  App.  — ,  93  S.  W.  1089  (fire  set  to 
bum  grass  from  around  defendant's  oil 
well) ;  Keith  t.  Keir  (1812)  13  F.  D.  (Sc.) 
679.  as  cited  in  10  Bing.  387  (fire  lighted 
to  facilitate  clearing  operations).  See  also 
Scrandat  v.  Saisse,  L.  R.  1  P.  C.  152,  35 
L.  J.  P.  C.  N.  S.  17,  12  Jur.  N.  S.  301,  14 
Week.  Rep.  487;  Johnston  v.  Hastie,  SO  U. 
C.  Q.  B.  232. 

Ab  early  as  1 698,  in  Turberville  t. 
Stampe,  1  Ld.  Raym.  264.  Holt,  Ch.  J.,  laid 
down  the  rule  that  if  the  defendant's  serv- 
ant kindled  the  fire  in  the  way  of  husband- 
ry, and  proper  for  his  employment,  though 
he  had  no  express  command  of  his  master, 
yet  the  master  would  be  liable  in  an  action 
for  damage  done  to  another  by  the  fire; 
for  it  shall  be  contended  that  the  servant 
had  authority  from  hia  master,  it  being  for 
his  master's  benefit. 

So,  in  Read  v.  McGivney,  36  N.  B.  513, 
the  court,  in  discussing  an  instruction 
which  it  held  to  be  erroneous,  said:  "What 
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went  off  with  a  load  of  lumber;  that  Mel- 
ton went  at  the  work  he  was  given  to  do; 
cut  and  piled  the  stalks  as  directed,  and 
then  proceeded  to  set  fire  to  them;  that 
there  was  wind  blowing  at  the  time,  and 
the  fire,  having  been  set  at  a  point  about 
10  steps  from  the  woods,  sparks  were, 
blown  by  the  wind  over  into  the  woods 
of  plaintiff,  causing  a  fire  and  doing  two 
or  three  hundred  dollars  of  damage.  Major 
Melton,  the  hired  man,  being  examined  as 
a  witness  for  plaintiff,  among  other  things 
testified:  "Bland  sent  me  to  the  field  to 
cut  and  pile  the  stalks.  .  .  .  "  Oa 
his  cross-examination  the  witness  stated: 
"The  wind  was  not  blowing  at  the  time 
I  piled  up  the  stalks.  I  did  not  tell 
anyone  I  was  going  to  bum  the  stalks; 

this  means  is  that  the  defendant,  having 
hired  a  man  and  sent  him  to  clear  up  land 
with  instructions  (assuming  tiiat  tne  in- 
structions were  given)  that  he  must  not 
set  Are.  yet  if  the  man,  within  the  scope  of 
his  employment  and  In  the  performance  of 
the  work  which  he  was  sent  to  do,  did  set' 
fire,  his  principal  was  not  liable."  As 
stated  above,  the  court  rejected  this  rule. 

And  in  Ellegard  t.  Ackland.  43  Minn.  352, 
45  N.  W.  715,  where  the  fire  was  started  by 
the  son  of  defendant,  the  court,)  in  speaking 
of  the  evideDoe,  said:  "There  was  enough 
to  show  'that  the  son  was  employed  by  him, 
not  merely  to  do  some  one  specified  thing, 
as  to  plough  a  particular  field,  but  as  a 
general  farm  hand;  and  that  within  the 
scope  of  his  employment  was  to  do  the 
grubbing,  to  facilitate  which  he  set  the  fire. 
Where  a  master  authorizes  a  servant  to 
work  for  him,  the  former  is  liable  for 
injury  to  another  caused  by  the  latter's 
negligent  manner  of  doing  the  work,  or  by 
some  n^ligent  act  of  his,  done  in  the 
course  of  and  for  the  purpose  of  performing 
the  work,  even  though  the  master  mav 
have  forbidden  him  to  be  negligent,  or  to  do 
the  negligent  act.  Authority  to  the  servant 
to  be  negligent  is  not  required  to  make  the 
master  liable.   The  evidence  was  sufficient." 

And  in  Forzen  t.  Hurd,  20  N.  D.  42,  126 
N.  W.  224,  it  was  held  in  a  headnote  by  the 
court  that  in  order  to  hold  a  party  liable 
for  loss  occasioned  b^  a  prairie  fire  which 
it  is  undisputed  he  did  not  set  or  negligent- 
ly permit  to  escape  from  hia  control,  it  must 
appear  that  the  parties  who  originated  and 
tended  the  fire  were,  in  so  doing,  acting 
under  his  express  or  immediate  direcUon,  or 
that  they  were  at  such  time  in  his  employ, 
and  required  or  directed  by  him  to  do  cer- 
tain work  the  due  performance  of  which,  in 
the  ordinary  course,  inT<dTed  the  setting 
of  fire  to  the  prairie  grass. 

An  instruction  that  a  defendant  may  be 
held  liable  for  damages  occasioned  by 
prairie  fire  if  the  jury  find  the  fact  to  be 
-that  the  men  who  set  and  tended  the  fire 
were  working  for  the  defendant  "at  that 
time,  in  the  course  of  their  usual  employ- 
ment on  the  farm,  and  doing  hii  work  t£e 
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I  ju»t  set  the  stalks  on  fire.  No  vind 
wlwn  I  set  fire  to  the  stalks.  Defendant 
didn't  tell  me  to  set  them  afire.  I  just 
thought,  while  I  was  out  there,  I  would 
burn  them.  I  tried  to  stop  the  fire,  but 
couldn't.  He  turned  me  off  because  1  set 
the  fire  out."  Defendant  offered  no  evi- 
dence. At  the  close  of  the  testimony,  on 
motion  duly  made,  there  was  judgment 
of  nonsuit,  and  plaintiff  excepted  and  ap- 
pealed. 

Messrs.  McBrayer,  SfoBrmyer,  A  Mo- 
Borle  for  appellant: 
No  counsel  ecmtra. 

Hoke,'  J.,  delivered  the  opinion  of  the 
court: 

We  are  of  opinion  that,  on  the  facts 
of  this  case,  the  judgment  of  nonsuit  should 
be  affirmed. 

In  Sawyer  v.  Norfolk  &  S.  R.  Co.  142 
N.  C.  1,  115  Am.  St.  Rep.  716,  64  S.  E. 
793,  9  Ann.  Cas.  440,  that  being  an  action 
for  ilander  by  reason  oi  certain  defama- 
tory words,  uttered  by  the  superintendent 
of  the  road,  in  conversation  with  an  ap- 
plicant for  employment,  after  he  bad  told 
such  applicant  that  the  company  did  not 
wish  to  employ  him,  It  was  held,  generally, 
in  reference  to  the  maxim,  respondeat 
euperior:   2.  "Where  the  question  of  fixing 

same  as  your  men  do  when  you  are  gone," 
contains  a  misdirection  as  to  the  law,  as  it 
incorrectly  assumes  that  the  ordinary  and 
usual  work  of  a  farm  permits  or  requires 
the  setting  of  fire  to  prairie  grass  under 
conditions  that  render  such  act  extremely 
hazardous.   Ibid.    (Headnote  by  the  court.) 

The  master  is  liable  for  the  results  of  a 
fire  set  out  on  the  prairie  by  his  orders, 
even  if  the  servants  did  not  strictly  pursue 
his  orders  in  all  respects.  Armstrong  v. 
Cooley,  10  111.  609. 

In  Patterson  v.  Sams,  2  Ga.  App.  766,  69 
8.  E.  18,  it  was  held  that  an  allegation  that 
the  defendant's  servant  allowed  fire  to 
spread  from  a  brush  heap  on  defendant's 
land  near  the  plaintiff's  line  onto  the  lat- 
ter's  premises,  where  it  burned  her  wood, 
because  the  servant  went  away  and  left  the 
fire  burning,  although  he  knew  it  was  like- 
ly to  spread  and  do  injury  to  the  plaintiff, 
is  sufficient  on  demurrer. 

A  similar  rule  has  been  applied  where  a 
servant  set  fire  to  rubbish  which  he  was 
charged  with  collecting  and  disposing  of. 

Thus,  in  Voegcli  t.  Pickel  Marble  * 
Granite  Co.  49  Mo.  App.  643,  it  was  held 
that  authority  to  burn  rubbish  in  a  street 
must  be  presumed  from  authority  to  pile  it 
there.  The  court  said:  "The  depositing  of 
the  rubbish  in  the  street  must  be  regarded 
as  a  temporary  disposition  of  it,  for  other* 
wise  it  would  have  amounted  to  an  unlaw- 
ful obstruction  of  the  street.  Its  prompt  re- 
montl  in  some  way  would  necessarily  be  <xa» 
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responsibility  on  corporations  by  reason  of 
the  tortious  acts  of  their  servants  depeads 
exclusively  on  the  relationship  of  master 
and  servant,  the  teat  of  responsibility  ii 
whether  the  injury  was  committed  by  au- 
thority of  the  master,  expressly  conferred 
or  fairly  implied  from  the  nature  of  the 
employment  or  the  duties  incident  to  it. 
3.  Where  the  act  is  not  clearly  within  t&e 
scope  of  the  servant's  employment  or  in- 
cident to  his  duties,  but  there  is  nidraec 
tending  to  establish  that  fact,  the  question 
may  be  properly  referred  to  a  jury  to  dt- 
termine  whether  the  tortious  ~  act  was  au- 
thorized." And  the  court,  in  the  opioiesi. 
sustaining  a  judgment  of  nonsuit,  said: 
"The  test  of  responsibility  established 
the  better-considered  authorities  beiii;. 
'whether  the  injury  was  committed  by  the 
authority  of  the  master,  expressly  eos- 
ferred  or  fairly  implied  from  ihe  nature 
of  the  employment  or  the  duties  incident 
to  it.'  When  such  authority  is  express,  the 
matter  is  usually  free  from  difficult;  bat 
the  authority  may  be  implied,  and  oe  s 
given  state  of  facts,  ftdmitted  or  estab- 
lished, frequently  is  conclusively  implied, 
and  responsibili^  imputed  as  a  matter 
of  law;"  and  on  the  same  subject  qnota 
with  approval  from  Wood  on  &bstw  aB4 
Servant,  §  279,  as  follows;  "The  question 
usually  presented  is  whether,  as  a  matter 

of  the  implied  duties  resting  on  the  defend- 
ants' servants  in  carrying  on  the  business." 

So,  in  McDermott  v.  Consolidated  Ice 
Co.  44  Pa.  Super.  Ct  445,  the  master  wsi 
held  liable  for  injury  caused  by  the  jauitor 
of  a  building  burning  rubbish  in  the  yard 
when  he  had  been  instructed  to  ham  it  is 
the  furnace. 

A  few  of  the  American  decisions  kp- 
parently  adopt  a  contrary  view. 

Thus,  in  New  Hampshire,  the  doctriM 
has  been  adopted  that  the  master  cannot  be 
held  liable  for  damages  occasioned  by  tie 
spread  of  fire  if  the  servant  had  not  re- 
ceived any  express  authority  to  kindle  it  st 
the  particular  place  in  question.  WilMm  v. 
Peverly,  2  N.  H.  548.  Nor  if  he  was 
directed  not  to  kindle  it  unless  the  master 
was  present.  Andrews  v.  Green,  62  N.  B. 
436. 

In  Moe  V.  Job,  1  N.  D.  140,  45  N.  W.  TOO, 
the  court  sustained  a  judgment  for  the  de- 
fendant upon  the  ground  ^t  the  defendant 
did  not  himself  set  the  fire,  and  did  not 
expressly  authorize  anyraie  to. 

The  decision  in  Mablow  v.  Blaxd  is  not 
necessarily  in  confiict  with  the  principle 
followed  by  the  majority  of  the  cases  ?<>t 
out  in  the  earlier  part  of  the  note,  for  is 
this  case  the  servant's  instructions  were 
simply  to  cut  and  pile  the  corn  stalks,  ao-l 
he  was  in  nowise  charged  with  any  duty  a.« 
to  the  dispositimi  of  them  after  thw'haJ 
been  piled.  W.  IL  G. 
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of  fact  or  of  Uw,  the  Injniy  wu  received 
under  auch  circumstaneea  that,  under  the 
employment,  the  master  can  be  laid  to 
have  authorized  the  act;  for  if  he  lUd  not, 
either  in  fact  or  in  law,  he  cannot  be  made 
ehai{;eable  tor  its  consequences,  because, 
not  having  been  done  under  authority  from 
him,  express  or  implied,  it  can  In  no  sense 
be  said  to  l>e  his  act,  and  the  maxim 
previously  referred  to  does  not  apply.  The 
test  of  liability,  in  all  cases,  depends  upon 
the  question  whether  the  injury  was  com- 
mitted by  the  authority  of  the  master,  ex- 
pressly conferred  or  fairly  implied  from 
the  nature  of  the  employment  and  the 
duties  incident  to  it."  And  further  (§  307) : 
"The  simple  test  is  whether  they  were  acts 
within  the  scope  of  his  employment;  not 
whether  they  were  done  while  prosecuting 
the  master's  business,  but  whether  th^ 
were  done  by  the  servant  in  furtherance 
thereof,  and  were  8U(!h  as  may  fairly  he 
aaid  to  have  been  authorized  by  him.  By 
'authorized*  is  not  meant  authority  ex- 
pressly conferred,  hut  whether  the  act  was 
such  as  was  incident  to  the  performance  of 
the  duties  intrusted  to  him  by  the  master, 
even  though  in  opposition  to  his  express 
and  positive  orders."  And  in  Boberts  v: 
Southern  R.  Co.  143  N.  C.  176-179,  8 
L.R.A.(N.S.)  7D8,  65  S.  E.  S09,  610,  10 
Ann.  Cas.  375,  being  an  action  against  a 
railroad  company  for  an  assault  and  bat- 
tery committed  by  one  employee  on  an- 
other, the  same  author  (S  288)  is  quoted 
as  follows:  "An  employer  who  leaves  to 
an  employee  to  do  certain  acta  for  him 
according  to  the  employee's  judgment  and 
discretion  is  answerable  for  the  manner  or 
occasion  of  doing  it,  provided  it  is  done 
bona  fide  and  within  the  scope  of  the  serv- 
ant's express  or  implied  authority,  and 
not  from  mere  caprice  or  wantonness,  and 
wholly  outside  of  the  duties  conferred  upon 
him." 

A  perusal  of  these  and  other  authorities 
on  the  subject  will  disclose  that  on  the 
question  of  responsibility  of  the  master,  by 
reason  of  implied  authority,  the  test  is 
whether  the  tortious  act  complained  of  was 
committed  in  the  course  of  the  servant's 
employment,  and  within  its  scope.  Jack- 
son V.  American  Teleph.  k  Teteg.  Co.  139 
N.  C.  347,  70  L.R.A.  738,  51  S.  E.  1015; 
Daniel  v.  Atlantic  Coast  Line  R.  Co.  136 
N.  C.  517,  67  L.R.A.  455,  48  S.  E.  816,  1 
Ann.  Cas.  718;  29  Cyc.  pp.  1528-15.13; 
J^ggard,  Torts,  pp.  256,  257.  In  the  cita- 
tion to  Cyc,  supra,  p.  1533,  and  on  this 
term,  ''scope  of  employment,"  it  is  said: 
"In  determining  whether  a  master  is  lia- 
ble for  the  torts  of  his  servants,  the  most 
difficult  question  is  whether  the  particular 
act  or  omission  of  th«  lervut  causing  ibt 
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iojuiy  for  whleh  the  muter  ii  aought  to  be 
held  liabh  was  committed  within  the  aoope 
of  the  servant's  employment;  and  this 
question  ii  in  most  cases  one  of  fact,  to  be 
determined  by  the  jury  from  the  surround- 
ing facts  and  eircumstances.  The  terms, 
'course  of  employment'  and  'scope  of  the 
authority,*  are  not  susceptible  of  accurate 
definition.  What  acts  are  within  the  scope 
of  the  empl<^ment  can  be  determined  by 
no  fl^ed  rule;  the  authority  from  the  mas- 
ter generally  being  gatherable  from  the 
surrounding  circumstances.  An  act  is 
within  the  scope  of  the  servant's  employ- 
ment where  necessary  to  accomplish  the 
purpose  of  his  employment,  and  intended 
for  that  purp<we,  although  in  excess  of  the 
powers  actually  conferred  on  the  servant 
by  the  master.  The  purpose  of  the  act, 
rather  than  its  method  of  performance,  is 
the  test  of  the  scope  of  employment.  But 
the  act  cannot  be  said  to  be  within  the 
scope  of  the  employment  merely  because 
done  with  intent  to  benefit  or  serve  the 
master;  nor  merely  because  the  injuries 
complained  of  would  not  have  been  com- 
mitted without  the  facilities  afforded  by 
the  servant's  relations  to  his  master,  nor 
because  the  servant  supposed  that  he  pos- 
sessed authority  to  do  the  act  in  question." 

A  correct  application  of  these  author- 
ities and  the  principles  upon  which  they 
rest  to  the  facts  presented  will,  in  our 
opinion,  sustain  the  action  of  the  lower 
court  In  ordering  a  nonsuit.  As  a  general 
proposition  the  duty  of  a  hired  man  is  to 
do  what  he  is  told;  and  in  this  instance 
he  was  directed  to  do  a  definite,  specific 
thing,  importing  no  menace  to  anyone,  and 
after  completing  the  work  that  was  given 
him  to  do,  he  goes  on  of  his  own  motion 
and  does  something  else,— engages  in  an 
act  which  is  not  infrequently  a  source  of 
danger  to  neighbors, — and  does  it  under 
circumstances  amounting  to  a  negligent 
wrong  and  causing  substantial  pecuniary 
injury.  Plaintiff  did  not  rely  on  the  in- 
ferences which  might  arise  from  the  fact 
that  his  neighbor's  hired  man,  while  en- 
gaged in  clearing  off  a  field,  on  a  windy 
day,  set  fire  to  a  pile  of  cornstalks  near 
the  plaintiff's  woodland,  from  which  it 
might  be  reasonably  inferred  that  this  neg- 
ligence was  within  the  scope  of  his  em- 
ployment, but  his  own  proof  goes  further 
and  shows  that  the  employee  had  no  orders 
to  burn  these  stalks,  nor  was  he  sent  with 
^reneral  directions  to  clear  off  the  field,  in- 
volving some  extent  of  discretion  in  his 
method,  as  in  the  citation  from  Wood,  ap- 
proved in  Robert's  Case,  supra;  but  he  was 
directed  to  do  this  specific  act,  and  the 
course  and  scope  of  his  employment,  in  this 
inatuM,  was  to  do  u  he  was  toM.  Thei 
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diattnetioB,  m  thinkt  finds  lapport  In  the 
CUM  a  bore  referred  to  in  our  own  reports 
ul  Daaid  t.  Atlmntie  CoaRt  Line  B*  Co.  and 
Jack  ton  v.  American  Telepb.  &  Teleg.  Co. 
anpnL  In  the  first  case  recovery  was  de- 
nied where  an  agent  in  charge  of  property 
of  t]w  principal,  haring  reaam  to  believe 
that  someone  had  committed  a  theft,  witli' 
out  being  ordered  to  do  so,  caused  the  ar- 
rest of  the  suspected  person,  and  it  was 
held  that  the  duty  of  earing  for  the  prop- 
erty  did  not  extend  to  punishing  one  who 
had  injured  or  stolen  it,  and  so  tlie  act  was 
beyond  the  scope  of  the  employment.  In 
Jackson's  Case,  an  employee  of  a  telegraph 
company  in  charge  of  hands  who  were  plac- 
ing poles  for  a  new  line  caused  the  arrest 
and  imprisonment  of  an  obstructing  land- 
owner, with  the  view  and  purpose  of  put- 
ting him  oat  of  the  way  until  thay  could 
go  through  his  land.  There  was  no  direc- 
tion to  do  this  on  the  part  of  the  com- 
pany, hut  it  was  held  to  have  authorized 
the  act  because  done  in  the  course  and 
scope  of  the  employment. 

There  are  numerous  authorities  which 
appear  to  conflict  with  the  disposition  that 
We  make  of  the  present  appeal.  Many  of 
these,  however,  aa  pointed  out  in  Sawyer's 
Case,  snpra,  can  be  distinguished  and  con- 
sistently upheld  on  the  ground  that  the 
facte  involved  a  breach  of  some  independ- 
ent duty  that  the  employer  directly  owed 
to  the  injured  person,  and  do  not  depend 
entirely  on  the  relation  of  master  and  serv- 
ant,— as  in  case  of  injuries  received  by  pas- 
sengers on  trains  or  in  depots  of  common 
carriers,  or  customers  in  a  general  store. 
They  are  there  by  invitation  of  the  employ- 
er, and  a  duty  exists  directly  between  the 
parties.  This  is  the  view,  we  think,  that 
the  case  of  Redding  v.  South  Carolina  R. 
Co.  3  S.  C.  1,  16  Am.  Rep.  681,  properly 
presents.  True,  the  recovery  there  was 
sustained  in  a  very  learned  opinion  and 
made  to  rest  chiefly  on  the  ground  of 
agency  alone;  but  we  doubt  if,  on  the  facts 
appearing  in  that  case,  the  breach  of  duty 
owing  directly  from  the  employer  to  the 
injured  person  is  not  the  stronger  position. 
In  other  cases  responsibility  may  be  im- 
puted and  recovery  sustained  by  reason  of 
intrusting  the  employee  with  dangerous 
implements  and  agencies,  aa  in  Stewart's 
Case,  146  N.  C.  47,  59  S.  £.  545,  or  because 
the  occupation  is  such  as  to  not  unnatural- 
ly import  menace  to  outsiders,  as  in  Hun- 
ter's Case,  152  N.  C.  682,  29  L.R.A.(N.S.) 
851,  136  Am.  St.  Rep.  854,  68  S.  E.  237,— 
a  principle  which  forbids  that  the  employer 
shall  be  excused  even  by  the  interposition 
of  an  independent  contractor.  Again,  there 
are  coses  where  the  act  complained  of  was 
done  in  furtherance  of  the  work  that  the 
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employee  was  given  to  do  aad  fai  the  course 
of  its  performance,  as  when  an  employee  or 
numbers  of  them  are  sent  to  cleMr  nil  a  new 
ground  or  a  railroad  right  of  way.  Here 
the  employer  would  be  responailile  for  neg- 
ligent acts  donia  in  furtherance  of  the  work 
and  during  ita  continuance,  though  the  pre 
cise  method  employed  at  the  time  might  be 
againrt  the  express  orders  oi  the  employer. 
Ihe  act  comes  clearly  within  the  sci^  of 
the  employment.  Wood  on  Master  and 
Servants  puts  the  very  ease  in  $  285:  ''So 
a  master  was  held  liable  for  the  acts  of  his 
servants  empl<^ed  to  clear  land  for  him 
in  setting  fires  to  bum  the  brush  .  .  . 
and  this,  even  when  the  fires  were  built 
against  his  orders."  And  Jackson  v.  Amer- 
ican Telcph.  ft  Tel^.  Co.  supra,  and  Ward 
v.  Young,  42  Ark.  542,  illustrate  the  sane 
general  principle.  But  where,  as  in  this 
case,  a  hired  man  is  directed  to  do  a  deflnite, 
specific  thing,  entirely  harmlese  in  itself, 
and  after  completing  this  goes  fomrd 
without  instructions  and  without  the 
knowledge  of  employer  and  does  something 
else  which  imports  a  menace  to  outsiders, 
thus  entirely  changing  the  character  of  tbe 
work  he  was  given  to  do,  and  not  embraced 
"within  the  terms  or  meaning  of  the  order. 
— this,  we  think,  can  in  no  sense  be  con- 
sidered as  within  the  scope  of  the  employ- 
ment, and  the  doctrine  of  respondeat  n- 
pcrior  has  no  application. 
The  judgment  of  nonsuit  will  be  affirmed. 


NOBTH  OAROUINA  SUPBEHE 

COURT. 

MRS.  R.  M.  THOMASSOK 

V. 

HACKNEY  ft  MOALE  COMPANY,  Appt 
(159  N.  C.  299,  74  S.  E.  1022.) 

Damages  —  moital  ancnlsh  —  breach 

or  contract  with  agent. 

One  cannot  recover  damages  for  mental 
anguish  because  of  the  loea  fer^  a  phob^ 
rapher  of  undeveloped  negatives  (tf  her 

Note.  —  Mental  anguish  aa  batttn  af  aty 
tion  for  loss  of  photograph. 

Upon  the  question  of  the  right  of  a  pho- 
tographer or  artist  to  use  picture  for  hi* 
own  purpose,  see  note  to  Douglas  v.  Stokes 
42  L.K.A.(N.S.)  386  and  the  earlier  notes 
therein  referred  to. 

Upon  the  right  of  action  for  use  of  pho- 
tograph or  name  for  advertising  purposes, 
see  note  to  Foster-Mi  Iburn  Co.  v.  Chiua. 
34  L.RJL.(N.S.)  1137,  and  the  earlier  aot« 
therein  r^erred  to. 

As  to  recovery  for  mental  anguish  Is 
telegraph  cases,  see  Index  to  IaR^.  Nolls, 
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ehlld,  who  died  after  the  exposures  were 
made,  i^thcragh  he  was  notified  of  the  facta 
when  they  were  delivered  to  him  for  de- 
Telopment  and  printing,  if  they  were  de- 
livered bv  an  ageot  who  did  not  suggest  or 
give  notice  that  she  waa  acting  for  the 
mother. 


(Clark,  Ch.  dluente.); 

(Uay  es,  1S12.} 

APPBAL  hf  defendant  from  a  judgment 
of  tile  Bnperior  Court  for  Buncombe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  mmtal 
nngiiish  suffered  by  plaintiff,  raulting  from 
llie  loss  of  undeveloped  nq^tives  of  Imt 
dead  child.  Reversed. 
The  facts  an  stated  in  the  opinion. 
Messn.  Merrick  &  Barnard,  for  appel- 
lant: 

In  toder  to  enUtle  the  /«m«  plaintiff  to 
recover  damages  for  mental  anguish  caused 
by  a  breach  of  eontract,  it  was  necessary 
that  tte  defendant  should  have  had  notice 
of  her  interest  in  the  eontraeti  and  that 
a  faihire  to  perfwrn  the  contract  on  its 
part  would  result  in  mental  suffering  to  her. 

Cranftvd  v.  Western  U.  Tdeg.  Co.  138 
N.  C.  162,  60  a  K.  685;  Helms  v.  Western 
U.  Teleg.  Co.  143  N.  C.  386,  8  L.R.A.(N.S.) 
249,  118  Am.  St.  Rep.  811,  65  S.  E.  831,  10 
Ann.  Gas.  043;  Holler  v.  Western  U.  Teleg. 
Co.  14d  N.  C.  336,  ]»  L.R.A.(N.S.)  475, 


63  S.  E.  02;  Ghappell  v.  Ellis,  123  N.  C. 
259,  68  Am.  St.  Bcp.  822,  31  8.  E.  709; 
TilliDghast-Styles  Co.  v.  Providence  Cotton 
Milb,  143  N.  C.  268,  65  8.  £.  621;  David- 
son  Development  Co.  v.  Southern  B.  Co. 
147  N.  C.  503,  61  8.  E.  381. 
Mr.  H.  C.  Cliedester,  for  appellee  t 
Plaintiff  can  recover  damages  for  mental 
anguish  alone,  upon  breach  of  contract, 
wliere  the  defendant,  at  the  time  of  making 
such  contract,  had  full  knowledge  of  the 
object  and  purpose  of  tlie  plaintiff  in  mak- 
ing the  same,  and  such  damages  were  in 
the  reasonable  contemplation  of  the  psr- 
tles  at  the  time  the  contract  was  made. 

Young  T.  Western  U.  Telc^.  Co.  107  V. 
C.  870,  9  LJLA.  660,  22  Am.  Ht  Rep.  883, 
11  S.  £.  1044;  Shaw  t.  Western  U.  Teleg. 
Co.  151  K.  0.  638,  66  8.  E.  668;  Oreen  v. 
Western  U.  Teleg.  Co.  136  N.  C.  489,  87 
L.R^  085,  103  Am.  St.  Rep.  055,  40  S.  E. 
166,  1  Ann.  Gas.  340;  May  v.  Weatent  U. 
Teleg.  Co.  167  N.  G.  416,  37  LJt.A.(K.S.) 
912,  72  8.  E.  1050;  Wells,  F.  ft  Go's  Exp. 
V.  Fuller,  13  Tex.  Civ.  App.  610,  35  8.  W. 
824;  8  Am.  ft  Eng.  Enc.  Law,  2d  ed.  672; 
Louisville  ft  N.  R.  Go.  T.  Hull,  113  Ky.  561. 
67  LJlJi.  771,  68  S.  W.  433;  CMeallie  v. 
Moreau,  110  La.  1020,  41  8o.  243;  Reni- 
ban  V.  Wright,  125  Ind.  536,  0  L.R.A.  614, 
^1  Am.  8t.  Rep.  249,  25  N.  E.  822;  Reese 
V.  Western  U.  Teleg.  Co.  123  Ind.  204,  7 
L.R.A.  583,  24  N.  E.  163;  Carmichael  v. 
Bell  Teleph.  Go.  157  N.  0.  21,  86  LJI.A. 
(N.S.)  651,  72  8.  E.  619,  Attn.  Cas.  1913B, 
1117. 


It  is  to  be  noted  in  connection  with  the 


decision  in  the  foresoing  case  that  it  was 
handed  down  in  a  state  wliich  allows  a  re- 
covery for  mental  anguish  alone;  at  least, 
in  cases  of  the  n^ligent  transmission  or 
delivery  of  telegrams;  but  in  the  present 
case  the  basis  of  the  decision  denying  recov- 
ery for  mental  anguish  is  the  fact  that  the 
connection  of  the  plaintiff  with  the  con- 
tract In  question  was  not  in  any  manner 
made  known  to  the  defendants,  in  conse- 
quence whereof  she  was  not  entitled  to  a 
recovery.  Upon  the  question  of  the  right  of 
person  not  mentioned  in  telegram,  and 
'whose  interest  is  not  communicated  to  the 
company,  to  recover  for  mental  anguish,  see 
note  to  Holler  v.  Western  U.  Teleg.  Co.  ID 
L.R.A.(N.8.)  476,  and  the  earlier  note 
therein  referred  to. 

It  will  be  seen  by  a  comparison  of  the 
cases  cited  in  the  earlier  note  that  the 
North  Carolina  court  was  consistent  in 
denying  a  recovery  in  the  case  at  bar. 

A  search  of  the  authorities  has  dis- 
closed no  other  case  in  which  the  plaintiff 
sought  to  recover  for  mental  anguish  in  con- 
nection with  the  loss  of  a  photograph,  in 
which  his  connection  with  the  photograph 
was  not  disclosed.  In  jurisdictions  in  which 
a  reeovery  for  mental  angnish  alone  is  per- 
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missible  in  any  case,  it  would  seem  that  a 


recovery  for  the  loss  of  a  photograph  would 
be  allowed  in  a  proper  case,  since  there 
can  be  no  question  but  that  tnental  angnish 
might  follow  the  loss  of  a  photograph  of  a 
deceased  relative  or  friend  just  as  surely  as 
it  would  follow  the  failure  to  receive  a  tele- 
gram relating  to  the  sickness  or  death  of 
a  friend. 

Family  portraits  have  no  market  value, 
but  it  seems  to  be  the  rule  asserted  in  all 
the  cases  which  discuss  the  question  that 
the  true  measure  of  damages  in  the  case  of 
the  loss  of  such  photographs  is  not  the  mar- 
ket value,  but  the  actual  value  to  the  per- 
son sustaining  the  loss. 

Thus,  in  Oreen  v.  Boston  ft  L.  R.  Co. 
128  Mass.  221,  35  Am.  Rep.  370,  in  an  ac- 
tion against  a  carrier  for  the  loss  of  pho- 
tographs, the  court,  in  approving  the  trial 
court's  action  in  refusing  an  instruction 
that  "the  plaintiff  can  recover  only  a  fair 
market  value  of  the  article  lost,"  said : 
"To  instruct  a  jury  that  the  m«iBure  of 
damages  for  the  conversion  or  loss  of  a 
family  portrait  ia  its  market  value  would 
be  merely  delusive.  It  cannot  witii  any  pro- 
priety be  said  to  have  any  market  value. 
The  just  rule  of  damages  is  the  actual 
value  to  bim  who  owns  it,  taking  Into 
71 
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t  alker,  J.,  delivered  the  opinion  of  the 

court : 

This  ie  an  action  upon  contract.  The 
plaintiff  alleges  that,  having  been  advised 
that  her  infant  child  was  about  to  die,  she 
caused  a  number  of  photographic  negatives 
to  be  made  hj  a  friend  with  her  kodak, 
and  that  said  n^ativea  or  films  were  taken 
to  defendant  to  be  developed  and  finished, 
and  the  films  returned  and  the  photographs 
delivered  to  the  plaintiff;  the  defendant 
at  the  time  being  engaged  in  the  buBineaa 
of  developing  such  negatives  and  making 
photographs  from  them.  The  defendant 
received  the  films  and  undertotdc  to  de- 
velop and  finish  the  same  for  a  price  to  be 
paid  by  the  plaintiff,  but,  having  lost  them, 
he  failed  to  return  them  with  the  photo- 
graphs according  to  the  contract.  The 
plaintiff  further  alleges  that  these  nega- 
tives were  the  only  ones  she  had  of  the  de- 
ceased child,  and  she  has  no  other  pictures 
or  likenesses  of  her,  and  defendant  re- 
ceived and  accepted  the  films  or  negatives 
with  full  knowledge  of  the  facts.  He  knew 
the  child  was  dead,  and  that,  if  the  films 
were  lost  and  the  photographs  not  deliv- 
ered, the  plaintiff  would  not  be  able  to 
have  a  likeness  of  her  child  taken.  The 
evidence  shows  that  the  films  were  taken 
to  the  defendant  on  July  10,  1906,  by  Mrs. 
Dora  Phillips,  a  sister  of  the  plaintiff,  who 
delivered  them  to  a  clerk  of  the  defendant 
at  its  place  of  business,  and  he  promised  to 
develop  them  and  make  pbotograpbs  from 
them.    The  plaintiff,  it  seems  from  her 
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complaint,  seeks  to  recover  damage*  f«r 
mental  anguish  suffered  by  her,  resnttii^ 
from  the  loss  of  the  films  and  photogra{riis 
from  them  of  her  child  who  died.  It  may 
be  that,  by  a  very  liberal  construction  ot 
the  complaint,  we  may  gather  that  the 
plaintiff  has  alleged  that  she  saffered  other 
damage  by  the  breach  of  the  contract^  bnt 
this,  perhaps,  is  immaterial,  aa  the  reeor- 
eiy  was  confined  by  the  judge's  charge  to 
damages  for  the- mental  anguish  which  the 
suffered.  The  jury  rendered  a  verdict  far 
the  plaintiff,  upon  which  judgment  was 
rendered,  and  the  defendant  appealed. 

In  order  to  determine  whether  there  vai 
error  in  allowing  the  recovery  of  dama^ 
for  mental  anguish,  it  will  be  necessary  to 
set  out  particularly  what  was  said  by  Mrs. 
Dora  Phillips  when  she  delivered  the  films 
to  the  clerk  of  the  defendant.  She  teetified 
as  follows:  "When  I  went  in,  he  eaid. 
Xady,  can  I  wait  on  you!'  and  I  answered. 
'Yes;  I  have  some  films  to  be  developed  of 
my  sister's  little  girl.'  He  was  behind  the 
counter  and  had  waited  on  me  before,  when 
[  bought  some  books  from  him.  I  left  tbr 
films  with  him  and  told  him  that  I  wanted 
them  developed,  that  they  were  pictnres  of 
my  sister's  little  girl,  and  that  she  wia 
dead.  I  told  him  there  were  several  of 
them  and  I  hoped  some  woald  be  good,  aod 
lie  replied,  'You  can  get  them  Monday,'  and 
I  said  that  it  was  the  last  we  had  of  them, 
and,  if  any  were  good,  to  finish  a  dosn 
and  put  them  on  the  cards  they  had,  and 
that  I  would  want  more  if  they  were  good. 


account  its  coat,  the  practicability  and  ex- 
pense of  replacing  it,  and  such  other  con- 
siderations as  in  tlie  particular  case  affect 
its  value  to  the  owner." 

In  Louisville  ft  N.  R.  Co.  v.  Stewart, 
78  Miss.  600,  29  So.  304,  in  an  action 
against  a  carrier  for  loss  of  goods,  includ- 
ing portraits  in  oil,  the  court  quoted  the 
aI>ove  statement  witli  approval. 

So,  in  Suydam  v.  Jenkins,  3  S&ndf.  614, 
the  court  said  obiter:  "The  value  to  tha 
owner  may  be  enhanced  by  personal  or 
family  considerations,  as  in  the  case  of 
family  pictures,  plate,  etc.,  and  we  do  not 
doubt  that  the  pretium  affectionia,  instead 
of  the  market  price,  ought  then  to  be  con- 
sidered by  the  jury  or  court  in  estimating 
the  value." 

And  in  Houston  ft  T,  C.  K.  Co.  v.  Burke, 
55  Tex.  323,  40  Am.  Sep.  808,  the  Green 
Case  was  also  cited  with  approval  by  the 
court,  who  sustained  an  action  in  the  trial 
court  to  the  following  effect:  "In  de- 
termining the  value  of  Uie  family  portraits 
which  have  no  market  value,  if  you  find 
such  to  have  been  lost,  you  may  look  to  the 
original  cost  of  the  same  and  to  the  probable 
cost  of  reproducing  and  replacing  the  same, 
as  shown  by  the  testimony." 

In  Wamaley  v.  Atlas  S.  S.  Co.  60  App. 
47  LJLA.(NA) 


Div.  199,  63  N.  Y.  Supp.  761,  reversed  on 
other  grounds  in  168  N.  Y.  533,  85  Am.  Si. 
Rep.  600,  61  N.  E.  896,  which  was  an  ac- 
tion for  tbe  loss  of  a  box  of  photographs 
taken  in  a  foreign  country,  the  oonit  said 
that  the  fact  that  these  articles  had  no 
market  value  was  quite  clearly  shown,  and 
in  such  a  case  the  plaintiff  was  at  liberty 
to  give  such  other  evidence  as  would  a^iit 
the  jury  in  assessing  the  actual  vahie  of 
the  property;  that  this  was  to  be  done  by 
sliowing  the  nature  of  the  proper^,  tli« 
cost  of  obtaining  the  photographs,  tbe  pnr- 
pose  for  which  they  were  procured,  and 
the  difficulty  of  replacing  them.  The  eoort 
further  said  that  the  jury  were  abo  en- 
titled to  take  into  consideration  the  value 
of  the  property  to  the  plaintiff. 

In  Ladd  v.  Ney,  36  Tex.  Civ.  App.  201. 
81  S.  W.  1007,  which  was  an  action  by  an 
artist  for  the  loss  of  two  busts,  the  court 
in  holding  that  the  amount  of  dama^ 
awarded  by  the  jury  was  excessive,  said: 
"Also  if  it  he  a  family  picture,  though  with- 
out market  value,  we  may  conclude  that 
it  has  a  value  to  the  owner  because  it  dis- 
closes to  him  the  features  of  a  relative. 
The  busts  in  question  are  not  shown  to  rep- 
resent relatives  or  tma  friends  of  the 
plaintiff."  W.  H.  G. 
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Be  laid  the  filmB  on  the  coanter  and  1 
said,  'Be  careful  of  them,  as  they  are  the 
only  films  -we  have  of  the  little  dead  girl.* 
The  films  or  pictures  vere  taken  with  a 
kodak  on  July  3d,  and  the  child  died  the 
next  day."  As  the  films  were  delivered  to 
the  defendant  by  Mrs.  Dora  Phillips,  and 
the  contract  was  to  develop  them  and  make 
photographs  from  them  for  her,  without 
any  suggestion  or  notice  to  the  defendant 
Uiat  she  was  acting  for  her  sister,  Mrs. 
I'homasson,  who  is  the  plaintiff',  we  do  not 
think  that,  under  the  cases  recently  de- 
cided by  this  court,  the  latter  can  recover 
damages  solely  for  mental  anguish. 

We  held  in  Helms  v.  Western  U.  Teleg. 
Co.  143  N.  C.  386,  8  L.R.A.(N.S.)  249,  118 
Am.  St.  Rep.  811,  55  S.  E.  831,  10  Ann. 
Cas.  643,  that  a  party  who  is  not  men- 
tioned in  a  telegraphic  message,  or  whose 
interest  therein  is  not  otherwise  disclosed 
to  the  company,  cannot  recover  substantial 
damages  for  mental  anguish  alleged  to 
have  been  sustained  by  reason  of  the  non- 
delivery of  the  message,  and  it  was  said  by 
Justice  Brown,  who  spoke  for  the  court  in 
that  case,  that  the  principle  thus  an- 
nounced is  supported  by  the  "overwhelming 
weight  of  authority."  The  evidence  in  that 
case  of  the  company's  knowledge  as  to  who 
was  the  principal,  or,  in  other  words,  as 
to  the  identity  of  the  person  in  whose  be- 
half the  message  was  sent,  was  quite  as 
strong  as,  if  not  stronger  than,  the  evi- 
dence in  this  case,  to  fix  the  defendant 
with  notice  of  the  fact  that  Mrs.  Phillips 
was  acting  in  behalf  of  her  sister,  tixe 
plaintiff.  In  the  coarse  of  the  opinion  in 
the  Helms  Case,  Justice  Brown  says:  "The 
same  principle  applies  where  the  message 
is  sent  for  the  benefit  and  at  the  instance 
of  anyone  whose  name  does  not  appear  on 
its  face.  The  well-known  rule  laid  down 
in  Hadley  t.  Baxendale,  9  Exch.  345,  2 
C.  L.  R.  517,  23  L.  J.  Exch.  N.  S.  179,  18 
Jur.  N.  S.  358,  2  Week.  Rep.  302,  5  Eng. 
Rul.  Cas.  602,  decided  in  1854,  has  been 
applied  by  the  Supreme  Court  of  the  Unit- 
ed States  to  telegraph  cases,  and  it  is  held 
that  where  the  telegraph  company  is  not 
informed  of  the  nature  of  the  transaction 
to  which  the  message  relates,  or  of  the 
position  which  the  plaintiff  in  the  action 
would  probably  occupy,  the  measure  of 
damages  for  negligence  is  the  sum  paid  for 
sending.  Primrose  v.  Western  U.  Teleg. 
Co.  154  U.  S.  29,  38  L.  ed.  884,  14  Sup.  Ct. 
Rep.  1098;  Western  U.  Teleg.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct. 
Rep.  577.  Our  own  court  has  adopted  the 
same  principles  of  law  as  applicable  to  this 
class  of  cases.  ...  In  Williams  v. 
Western  U.  Teleg.  Co.  136  N.  G.  82,  48 
S.  E.  559,  1  Ann.  Cas.  860  ..  .  [it  Is 
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said] :  The  principle  uniformly  sustained 
by  the  cases  upon  the  subject,  some  of 
which  we  have  cited,  is  that,  unless  the 
meaning  or  import  of  a, message  is  either 
shown  by  its  own  terms  or  is  made  known 
by  information  given  to  the  agent  receiving 
it  in  behalf  of  the  company  for  transmis- 
sion, no  damages  can  be  recovered  for  fail- 
ure to  correctly  transmit  and  deliver  it  be- 
yond the  price  paid  for  the  service.'  In 
Cranford  v.  Western  U.  Teleg.  Co.  138  N.  C. 
162,  50  S.  E.  685,  the  plaintiff  was  not  per- 
mitted to  recover  because  her  interest  in  the 
telegram  was  not  shown  upon  the  face  of  it, 
and  was  not  brought  to  the  attention  of  the 
company,  and  it  is  specifically  held  that 
'there  can  be  no  recovery  of  damages  for 
delay  in  the  transmission  and  delivery  of  a 
telegram  when  it  does  not  appear  in  any 
way  that  the  plaintiff  was  the  intended 
beneficiary  of  the  message.'  See  also  Ken- 
non  V.  Western  U.  Tel^.  Co.  128  K.  C.  232, 
36  8.  E.  468." 

We  have  more  recently  affirmed  the  same 
doctrine  in  Holler  v.  Western  U.  Teleg.  Co. 
149  N.  C.  336,  19  L.R.A.(N.S.)  476,  63  S.  E. 
92,  and,  in  so  far  as  it  is  applicable  to  tele- 
graphic messages,  the  rule  is  settled  by  that 
case,  which  cites  and  reviews  all  prior  cases 
in  this  court  upon  the  subject,  A  careful 
reading  of  that  case  will  show  that  it  was 
not  intended  to  decide  that  the  beneficial 
interest  of  a  third  party,  or  party  not 
named  in  the  message,  should  be  ascer- 
tained and  appear  by  answer  to  a  distinct 
issue  containing  an  inquiry  as  to  the  fact. 
We  were  there  dealing  with  issues  inade- 
quate to  support  the  judgment.  It  would 
clearly  be  sufficient  if  it  appeared  from  the 
evidence,  the  charge  of  the  court,  and  the 
verdict  upon  the  issues,  when  considered 
and  construed  together,  that  the  defendant 
had  notice  of  such  beneficial  interest  at  the 
time  of  making  the  contract;  or,  as  held  in 
Virginia-Carolina  Peanut  Co.  r.  Atlantic 
Coast  Line  R.  Co.  155  N.  C.  148,  71  S.  E. 
71,  at  some  intermediate  time,  under  cer- 
tain circumstances  and  restrictions  therein 
indicated.  The  last-cited  case  sustains  the 
proposition  hereinbefore  stated.  Referring 
to  the  matter,  Justice  Hoke  says,  in  sub- 
stance, that  in  the  Helms  Case,  supra,  the 
contract  had  been  finally  broken  and  was 
not  in  the  course  of  performance,  and  the 
sole  question  at  issue  being  the  amount  of 
damages  for  mental  anguish  suffered,  and 
due  to  the  defendant's  negligent  act  or 
breach  of  the  contract,  "the  personality  of 
the  party  and  his  relationship  to  the  subject 
of  the  message"  was  material  and  should 
have  appeared. 

Applying  the  principle  thus  established  to 
this  case,  there  was  nothinc;  *aifl  bv  Mr*. 
FtaiUips  to  defendant's  clerk  which  mnild 
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her  sister,  and  not  solely  for  herself.  'I'liere 
was  nothing  unusual  in  having  the  films  de- 
veloped and  the  {>hotographB  made  for  her- 
self. The  child  waa  her  niece  and  it  was 
perfectly  natural  that  she  should  place  a 
special  and  peculiar  value  upon  the  films, 
and  desire  to  preserve  a  photograph  of  her. 
The  jury  might  liave  guessed  or  conjectured 
that  she  was  acting  for  her  sister,  hut  this 
will  not  do.  Byrd  v.  Southern  £xp.  Co. 
139  N.  C.  273,  51  S.  E.  851. 

The  plaintilf,  if  she  establishes  ber  cause 
of  action,  will  be  entitled  at  least  to  nomi- 
nal damages,  and  she  may  recover  the  value 
of  the  SJma  if  she  can  prove  the  same. 
Whether,  in  ascertaining  this  value,  the 
jury  may  consider  the  pretium  affectionia, 
that  is,  an  imaginary  value  placed  upon  a 
thing  by  the  fancy  of  its  owner,  growing 
out  of  his  or  her  attachment  for  the  specific 
article,  its  associations,  and  so  forth,  which, 
perhaps,  may  not  inaptly  be  called  its  sen- 
timental value,  we  need  not  say,  as  there 
was  no  recovery  for  the  value  of  the  films; 
but  it  may  not  be  irrelevant  to  refer  to  the 
question,  and,  this  being  so,  we  cannot  do 
better  than  to  quote  what  is  said  in  Hale 
on  Damages  at  page  184:  '"In  most  cases 
the  market  value  of  the  property  is  the 
best  criterion  of  its  value  to  the  owner;  but 
in  some  its  value  to  the  owner  may  great- 
ly exceed  the  sum  that  any  purchaser  would 
be  willing  to  pay.  The  value  to  the  owner 
may  be  enhanced  by  personal  or  family  con- 
siderations, as  in  the  case  of  family  pic- 
tures, plate,  etc.,  and  we  do  not  doubt  that 
the  pretium  affectionis,  instead  of  the  mar- 
ket price,  ought  then  to  be  considered  by 
the  jury  or  court  in  estimating  the  value.' 
When  analyzed,  the  damage  caused  by  the 
loss  or  destruction  of  property  of  this  na- 
ture consists  of  two  elements:  First,  the 
lose  of  the  real  property  value;  second,  the 
grief  or  mental  suffering  at  the  loss  of  the 
cherished  article.  From  this  we  gather 
what  we  apprehena  to  be  the  true  rule, 
which  is  that,  where  property  is  of  such 
a  nature  that  its  loss  or  destruction,  under 
the  circumstances,  naturally  and  proxi- 
mately causes  mental  suffering,  compensa- 
tion for  such  mental  suffering  may  be 
recovered  in  a  proper  action  in  addition  to 
the  actual  value  of  the  property."  Suydam 
V.  Jenkins,  3  Sandf.  621. 

There  is  some  conflict  in  the  authorities 
relating  to  this  matter,  and  we  will  not 
DOW  attempt  to  reconcile  them  or  decide 
what  is  the  correct  principle.  It  has  been 
held  that  the  sentimental  value  of  prop- 
erty, the  pretium  affectionis,  »9  it  is  called, 
cannot  be  recovered  as  compensation  for  the 
destruction  or  conversion  of  such  property. 
Moseley  v.  Anderson,  40  Miss.  48.  It  has 
47  L.R.A.(N.S.) 


which  the  possession  of  an  article  givee. 
like  the  satisfaction  which  comes  from  hiT- 
ing  a  contract  respected  and  performed,  ii 
of  a  nature  that  the  law  does  not  recognize 
as  a  subject  for  compensation.  Sedgv. 
Damages,  §  261.  We  find  it  stated  in  Pu- 
sons  on  Contracts,  3d  ed.  209,  that  thif 
pretium  affectionit  cannot  be  recovered  un- 
less in  cases  where  the  conversion  or  appro- 
priation of  the  property  by  the  defendani 
was  actually  tortious.  Hale,  Damages,  so- 
pra.  We  barely  allude  to  tde  subject  in 
East  Lake  Lumber  Co.  v.  East  Coast  Cela: 
Co.  142  N.  C.  at  pages  416  and  417,  55  S.  E. 
306f  when  discussing  the  jurisdiction  oi 
courts  of  equity  in  cases  of  injunctions,  as 
follows:  The  courts  of  equity  "finallv  as- 
sumed jurisdiction  for  the  prevention  l:' 
torts  or  injuries  to  property  by  nieane  i: 
an  injunction,  under  cerl^in  safe^srda  anil 
restrictions,  and  two  conditions  wcrt- 
quired  to  concur  before  it  would  thus  int-r- 
fere  in  those  cases;  namely,  the  platntar-- 
title  must  have  been  admitted  or  manifc^ry 
appear  to  be  good,  or  it  must  have  been 
tablished  by  a  legal  adjudication  unless  t!ir 
complainant  was  attempting  to  eetablisli  it 
by  an  action  at  law  and  needed  protection 
during  its  pendency;  and,  secondly,  tK- 
threatened  injury  must  have  been  of  sacS 
a  peculiar  nature  as  to  cause  irreparatie 
damage ;  as,  for  Instance,  in  the  case  of  tbc 
destruction  of  shade  trees  or  of  any  otber 
wrongful  invasion  of  property  which,  br 
reason  of  the  character  of  the  prorcrty  or 
the  form  of  the  injury,  rendered  the  wrcr.-: 
incapable  of  being  atoned  for  by  compena- 
tion  in  money,  such  as  torts  committed  od 
property  and  things  having  a  value  distinct 
from  their  intrinsic  wortli;  for  instance,! 
premium  affectionis,  though  not  a  merely 
imaginary  value."  Of  course,  damapej 
which  are  merely  imaginary,  or  have  no 
real  or  substantial  existence,  should  not  b« 
allowed.  In  this  case  the  question  is  pureh 
academic,  as  it  is  not  presented  by  any  ex- 
ception, but  we  considered  it  proper  that  v< 
should  make  some  reference  to  it,  as  it  ii 
contended  that  the  films  had  a  value  pecul- 
iar to  plaintiff,  apart  from  their  intrinsic 
value. 

There  was  error  in  the  charge  under 
which  damages  for  mental  aaguioh  were 

awarded. 

Clark,  Ch.  J.,  dissenting: 

Upon  this  evidence,  the  reasonable  iafe^ 
ence  was  that  the  plaintiff,  in  desirin;  to 
get  the  Alms  of  the  "little  dead  girl"  if' 
veloped,  was  acting  as  agent  of  her  sitttcr, 
the  mother  of  the  little  girl,  and  that  tlw 
defendant's  agents  must  have  andentood  M 
much.   The  court  left  that  iBsoe  (rf  fact  to 
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the  jTiry,  and  tbey  found  that  such  was  tbe 
oaM.  Indeed,  tliiB  is  the  railj  natural  in- 
ferenoe  to  he  drawn  from  the  evidence. 

The  defendant's  agent  was  told  that  the 
little  girl  was  dead,  and  that  these  films  had 
been  taken,  some  just  before  and  some  just 
after  her  death,  and  that  they  were  the 
only  films  there  were  of  the  child.  The  de- 
fendant's agent  must  have  known  that  there 
would  he  mental  anguish  if  these  films  were 
negligently  destroyed.  Any  knowledge*  of  a 
mother's  heart  would  have  told  him  that. 

In  Young  v.  Western  U.  Teleg.  Co.  107  N. 
C.  370,  9  L.R.A.  669,  22  Am.  St.  Rep.  883, 
11  S.  £.  1044,  this  court  said:  Damages  for 
injury  to  feelings,  such  as  mental  anguish, 
are  given,  though  there  may  be  no  physical 
injury  in  many  cases.  They  are  allowed 
where  a  party  is  wrongfully  put  off  a  train; 
in  action  for  breach  of  promise  of  marriage; 
for  slander;  for  libel;  for  criminal  conver- 
sation; for  seduction;  for  malicious  prose- 
cution; for  false  arrest;  and  for  wrong- 
fully suing  out  an-  attachment.  Such  dam- 
ages have  been  allowed  in  many  other  cases 
where  tlie  natural  result  of  the  breach  of 
contract  or  a  tort  waa  the  Inflictloa  of  men- 
tal anguish. 

Ihe  verdict  ud  Jodgmoit  of  9400  abould 
be  suatained. 


NORTH  OAROUIUTA  SUPREME 
COURT. 

O.  V.  LEWIS,  Appt, 

T. 

XORFOLK  SOUTHERK  BAILWAT  COM- 
PANY. 

(_  N.  C.  — >  79  S.  E.  28S.) 

ICallroad  —  warning  alKnals  —  turkeys. 

].  A  rsilroad  company  is  bound  to  give 
warning  signals  when  a  train  approaches 
turkeys  fe<Aling  on  and  along  the  track. 

iVoCe.  —  IHitir  of  railrotid  a»  lo  /otrls 
upon  track, 

Aa  to  liability  for  killing  or  injuring 
live  stock  on  track  because  of  lack  of 
proper  headlight,  see  note  to  Hanger  v. 
Chesapeake  ft  O.  R.  Co.  39  L.R.A(N.S.) 
271. 

See  also  notes  In  11  L.R.A.  460;  2S  L.R.A. 
291;  and  24  L.R.A.(N.S.)  858,  on  duty  of 
railroad  employees  to  keep  lookout  for  live 
stock  on  tlie  track;  and  notes  in  25  L.R.A. 
162.  and  36  L.R.A. (X.S.)  1018,  on  consti- 
tutionality of  statute  imposinft  absolute 
liability  upon  railroad  for  injuries  to  ani- 
mals. 

*^ith  T^rd  to  injuries  to  animals,  rail- 
road eompanies  arc  not  held  to  the  highest 
decree  of  care,  but  only  to  the  exercise  of 
ordinarr  care.  But  on  the  other  baud. 
47  L.R.A.(N.S.) 


Evidence  —  Inference  hf  lory  —  habits 
of  fowls. 

2.  Tfaa  jnr^  may  infer  that  turkeys  feed- 
ing on  a  railroad  track  would  Iiave  flown 
beyond  danger,  had  a  warning  whistle  been 

?'iven  upon  approach  of  a  train,  and  that 
ailure  to  give  sucli  signal  was  tlierefore 
the  proximate  cause  of  their  being  killed 
bj  the  train. 

(September  10.  1913.) 

APPEAL  1^  plaintiff  from  a  judgment  ot  . 
the  Superior  Court  for  Washington 
County  in  defendant's  favor  in  an  action 
brought  to  recover  for  the  alleged  negligent 
killing  of  plaintiff'a  turkeys  by  defendant^a 
train.  Bevenwd. 
The  facta  are  stated  In  the  opinion. 
Mewra.  Onylord  A  Gaylord  for  appel- 
lant. 

Mr.  W.  H.  Bond,  Jr.,  for  appellee: 
A  railroad  enf^neer  can  assume,  up  to 
the  very  moment  of  impact,  that  a  turkey 
will  fly  from  the  track,  and  he  is  under  no 
obligation  to  slacken  the  speed  of  his  train, 
or  to  give  warning  of  the  approaching,  other 
than  is  made  bj  the  noise  of  the  approach- 
ing train. 

Nashville  A  K.  B.  Co.  t.  Davis,  —  Tenn. 
— .  78  8.  W.  1050  ;  33  Cyo.  1164,  note  9, 
1226;  Wilson  t.  Wilmington  ft  M.  R.  Co.  10 
Rich.  L.  62;  Moore  v.  Charlotte  Electric  R. 
Light  ft  P.  Co.  136  N.  0.  554,  67  L.R.A.  470, 
48  S.  E.  822;  Flora  t.  Norfolk  Southern  R. 
Co.  —  N.  C.  -% 

ClaA,  Ch.  X,  delivered  the  opinion  of  the 
court: 

It  was  in  evidence  that  "about  midday 
the  defendant's  train  passed  plaintiff^ 
house,  which  was  about  00  yards  from  the 
track.  The  train  was  twenty  minutes  late 
and  going  extra  fast.  The  engine  ran  over 
ud  kiU^  six  of  plaintifTs  turkeys,  which 
were  260  yards  further  down  ^e  track. 
Those  In  charge  of  the  train  eouM  have  seen 

except  in  the  case  of  trespassing  animals,  it 
is  not  neceseary,  in  order  to  render  them 
liable,  that  there  should  be  gross  negli- 
gence or  wanton  or  wilful  injuHea.  .  .  . 
The  weight  of  authority  is  undoubtedly  to 
the  effect  that,  as  a  general  rule,  a  railroad 
company  is  not  liable  for  injuries  to  tres- 

fiasaing  animals  in  the  absence  of  gross  neg- 
igence  or  wilful  or  intentional  injury;  but 
it  haa  been  held  that,  in  the  application  of 
this  rule,  a  distinction  should  be  made  be- 
tween a  failure  to  observe  such  precautions 
as  are  designed  to  giiard  generally  against 
possible  Injuries,  and  precautions  to  avoid 
a  particular  injury  where  the  danger  is 
known,  and  that,  while  it  is  not  necessary  to 
maintain  a  lookout  for  trespassing  animals, 
the  fact  that  animals  are  wrongfully  upon  a 
railroad  track  does  not  relieve  the  railroad 
company,  after  their  p«^«^.g^yg(^ 


the  turkeys  a  diBtance  of  500  yards,  do 
whiltles  were  blown  and  the  train  made 
DO  other  noiae  than  that  usually  made  in 
running.  The  engine  did  not  let  oir  any 
steam.  There  were  no  obstructions  on  the 
track  to  prevent  the  turkeys  being  seen." 
Upon  this  evidence  it  was  error  to  grant  a 
nonsuit.  From  the  known  characteristics  of 
turkeys,  a  flock  of  them  feeding  on  or  cross- 
ing  a  track  might  not  notice  that  the  train 
was  approaching  or  attempt  to  (ly.  But 
as  when  a  gun  is  di8chai;ged  close  by,  if 
there  had  been  the  sharp  blow  of  the  wlus- 
tle,  the  turkeys  would  doubtless  have  taken 
to  wing  or  have  run.  They  are  very  timid, 
if  alarmed,  but  th^  are  not  alert  to  per- 
ceive danger. 

It  has  been  repeatedly  held  that  it  is  er- 
ror not  to  sound  the  whistle  when  cattle  or 
horses  are  on  the  track,  which  are  seen  by 
the  engineer  in  time,  or  which  ahould  have 
hem  seen  by  him  in  time,  to  give  warning 
by  the  whistle.  Turkeys  would  b»  much  less 
likely  to  notice  the  approach  of  a  train 
than  cattle  or  horses,  and  would  be  more 
likely  to  save  themselves  by  flight  when  a 
whistle  is  sounded.  As  already  said,  they 
have  lus  Intelligence  to  perceive  the  danger 
of  an  approaching  train,  and  would  be  more 
easily  frightened  by  the  sudden  sharp  blow 
of  the  whistle.  They  can  escape,  too,  more 
quickly  by  the  use  of  wings.  It  cannot  be 
denied  that  there  was  evidence  of  negligence 
in  failing  to  sound  the  whistle  when  the 
turkeys  were  seen,  or  should  have  been  seen. 
It  is  true  it  is  necessary  for  the  jury  to  find 

discovered,  from  exercising  ordinary  care  to 
prevent  injuring  them,"   33  Cyc.  1161,  1224. 

In  Nashville  tc  K,  R.  Co.  v.  Davis,  — 
Tenn.  — ,  78  S.  W.  1050,  where  geese  wliich 
were  permitted  to  run  at  large  were  killed 
by  a  train  near  a  public  crossing,  and  the 
evidence  showed  that  the  engineer  blew  thL> 
whistle  and  rang  the  bell  for  t)ie  crossing, 
but  did  not  show  whether  alarms  were 
sounded  for  the  purpose  of  frightening  the 
geese,  it  was  held  that  there  was  no  evi- 
dence of  common-law  neplippnce. 

It  was  also  held  in  Nashville  ft  K.  R.  Co. 
V.  Davis,  supra,  that  a  goose  was  not  an 
"animal  or  obstruction"  within  the  mean- 
ing of  a  statute  requiring  the  whistle  to 
be  sounded,  the  brakes  put  doWn,  and  every 
possible  means  employed  to  stop  the  train 
to  prevent  an  accident  when  an  animal  or 
obstruction  appears  on  the  track.  The 
court  said  that  it  was  evident  that  this  pro- 
vision was  designed  not  only  to  project 
animals  on  the  track,  but  also  passengers 
and  employees  upon  the  train,  from  ac- 
cidents and  injuries;  and  while  in  the 
broadest  sense  a  goose  was  an  animal,  the 
statute  was  not  intended  to  require  the 
stopping  of  trains  to  prevent  their  running 
over  birds,  such  as  geese,  chickens,  etc. ;  that 
it  is  pVesumed  that  such  birds  will  use  their 
wings  to  remove  themselves  quickly  from 
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not  only  nt^n^^ce  on  tbe  part  at  tne  de- 
fendant, but  further  that  such  negligence 
was  the  pioximate  cause  of  the  injury,  and 
that  if  the  whistle  had  been  blown  tbe  tor- 
keys  would  probably  have  flown  in  time. 
From  the  well-known  characteristics  of 
these  fowls,  the  jury  would  have  been  jnsti- 
fled  in  inferring  from  this  evidence  that  the 
failure  to  blow  the  whistle  was  tbe  proxi- 
mate cause  of  their  being  killed,  and  that 
they  would  have  removed  tfaeniBelTei 
promptly  by  flight  if  the  whistle  had  been 
sharply  blown. 

(jpon  a  nonsuit,  the  evidence  moat  be 
taken  in  the  light  most  favorable  to  the 
plaintiff,  and  with  all  the  inferences  which 
may  be  reasonably  drawn  therefrom  in  his 
favor. 

In  Missouri  P.  R.  Co.  v.  Wilson,  £S  Kan. 
641,  it  is  said:  "Tbe  idea  is  not  tolenbk 
that  an  injury  may  be  inflicted  which,  by 
ordinary  care  and  diligence,  may  be  avoided. 
This  is  the  rule  in  the  ordinary  affairs  of 
life,  and  is  as  applicable  to  eorporationa  as 
to  individuals.  Chicagt^  B.  ft  R.  Co-  t. 
CauH'man,  38  111.  425;  Rockford,  R.  I.  ft  Bt 
L.  R.  Co.  T.  Lewis,  S8  IlL  49;  Central 
Brancu  R.  Co.  v.  Phillipi,  SO  Kan.  9: 
Leavenworth,  L.  ft  G.  R.  Co.  t.  Rie^  10 
Kan.  426.  Although  the  drove  of  cattle 
could  have  been  seen  from  the  train  ap- 
proaching the  erossing,  no  attempt  was 
made  1^  the  sounding  of  the  whistle  to 
frighten  tbe  cattle  and  makM  tbem  ma 
away,  and  no  attempt  was  made  to  slacdcen 
the  speed  of  the  train  or  prevent  it  from 

danger.  In  case  of  recklessness  and  com- 
mon-law negligence,  it  was  said,  however, 
that  the  railroad  company  might  be  liable. 

In  Wilson  v.  Wilmington  ft  M.  R.  Co. 
10  Rich.  L.  52,  it  was  said:  "It  wonld 
indeed  be  a  startling  doctrine,  to  bold  that 
a  train  of  cars,  whether  freighted  with  pro- 
duce or  with  passengers,  ana  obaiged  with 
the  transportation  of  the  government  mail. 
shouM  he  arrested  in  its  progress,  and  eom- 
pc'lled,  at  the  hazard  of  responsibility,  to 
come  to  a  dead  halt  whenever  a  domestic 
fowl,  or  perchance  a  yelping  cur,  ahould 
happen  to  take  its  stand  upon  the  track,  in 
dcliance'  of  the  loud  warning  which  ia  pro- 
claimed by  the  motion  of  the  train  and  Ute 
action  of  the  machinery."  In  that  instance, 
however,  the  action  was  to  recover  damages 
for  the  killing  of  a  dog. 

Also,  in  Richardson  v.  Florida  C.  ft  P. 
R.  Co.  65  S.  C.  334,  33  8.  E.  466,  where 
the  action  was  for  damages  for  the  killing 
of  a  dog,  it  was  said  ibM  the  reasoning  of 
the  court  in  Wilson  -r.  Wilmington  ft  M. 
R.  Co.  supra,  would  lineally  lead  to  the 
conclusion  that  the  owner  of  a  domestic 
fowl  or  dog  cannot  claim  that  it  is  a  dntr 
owed  him  by  a  railroad  company,  wba 
such  fowl  or  dog  is  upon  the  track,  to  briaf 
the  train,  if  possibly  to  a  halt. 

R.  E.  B. 
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running  into  the  drove.  Therefore  there 
waB  evidence  to  go  before  the  jury  aa  to 
the  negligence  and  carelesa  operation  of  the 
train  by  the  railroad  company,  and  also  evi- 
dence that  the  heifer  was  thrown  from  the 
track  through  the  reault  of  Buch  negU- 
f^ce."  This  and  many  other  cases  to  same 
efTeet  are  eited.  3  Elliot^  Railrooda,  § 
1207. 

In  Moore  v.  Charlotte  Electric  K.  Light  & 
T.  Co.  336  N.  C.  554,  67  L.R.A.  470,  48  S.  E. 
822,  relied  upon  by  the  defendant,  it  was 
held  that  "the  killing  of  a  dog  by  a  street 
railroad  is  not  prima  facie  evidence  of  neg- 
ligence;" the  court  saying  that  dogs  are  of 
superior  intelligence,  and  "are  known  ordi- 
narily to  be  able  to  take  care  of  tliemaelves 
amidst  the  dangers  incident  to  their  sur- 
roundinge.  Where  a  hone  or  a  cor  or  a 
bog  or  any  of  the  lower  mnlmals  would  be 
killed  or  injured  by  dangerous  agencies,  the 
dog  would  extricate  himself  with  safety." 
The  use  of  the  whistle  is  more  necessary 
and  would  be  more  effecUve  with  a  drove  of 
turkeys  than  with  a  drove  of  cattle  or  hogs. 

.  The  use  should  have  been  sulmiitted  to 
the  jury,  together  with  such  evidence,  if 
any,  as  the  d^endant  may  see  fit  to  oSbt 
in  rebuttal. 

.  Reversed. 


NORTH  DAKOTA  SUPRBMB  C01TBT. 
&  H.  THORNLEY,  Appt, 

T. 

O.  O.  LAWBAUOH,  Respt. 

{-^  N.  D.  — ,  143  N.  W.  348.) 

Attachment  —  denial  of  title  to  defeat 
JurlfidttTtloii. 

In  an  action  to  recover  damages,  plaintiff 
caused  an  attachment  to  issuer,  and  a  levy 

Headnote  by  Goss,  J. 


was  made  upon  land  in  McLean  county  as 
belonging  to  defendant,  a  nonresident,  who, 
under  special  appearance,  subsequently 
moved  to  discharge  the  attachment  and  dis- 
miss the  action  for  want  of  jurisdiction  in 
the  court  of  person  or  proporty  of  the  de- 
fendant. Substituted  service  of  the  sum- 
mons and  complaint  had  been  made  upon 
defendant  without  the  state.  Held,  tnat 
defendant  cannot  be  heard  to  deny  his  own< 
ership  of  the  property  attached  to  defeat 
the  limited  jurisdiction  of  the  court,  pro- 
ceeding quasi  in  rem  against  the  attached 
property.  He  cannot  set  up  title  in  a 
stranger  to  defeat  the  attachment  levy  as 
upon  his  property. 

(September  22, 1913.) 

APPEAL  by  plidntiff  from  an  order  <rf  the 
District  Court  for  McLean  County, 
quashing  an  attaehmoit  and  dismissing  an 
action  brought  to  recover  damages  alleged 
to  have  been  sustained  because  of  alleged 
fraud  and  deceit  of  defendant  in  procuring 
the  discharge  of  a  real  estate  mortgage  upon 
certain  land  for  less  than  its  lace  value. 
Reversed. 

The  facts  are  stated  in  the  (pinion. 
Meeers.  Hjland  Sk  Nnessle  for  appel- 
ant. 

Messrs.  Newton,  Dnllam,  A  Tonng  and 
^elby  Ju  Iiai^,  for  respondmt: 

Although  real  property  is  transferred  by 
a  conveyance  absolute  in  form,  the  transfer 
may  be  held  to  have  hem  made  in  trust,  and 
the  grantee  to  have  been  a  trustee,  where 
the  prior  or  contemporaneous  acts,  declara- 
tions, and  agreements  of  the  parties  evi- 
dence an  intent  and  understanding  that  the 
grantee  was  to  take  and  hold  the  pn^rty 
for  a  just  purpose. 

39  Cyc.  60;  Ellison  r.  Ckmlard,  167  Ind. 
471,  79  N.  E.  450. 

The  trust  agreement  between  grantors 
and  respondent  was  made  through  written 
coirespondence.   Exhibits  A,  B,  C,  and  D 


JFote.  ~i<ttaehmenl.>  nonowMrtHitp  of 
attarhed  property  am  ground  for  dls- 
molution. 

This  note  does  not  discuss  the  question 
whether  an  attaching  defendant  may  move 
to  vacate  an  attachment  on  other  grounds, 
notwithstanding  be  disclaims  any  interest 
in  the  property  attached. 

Attachment  not  relied  on  as  basis  of  juris- 
diction. 

The  rule  \»  well  settled,  at  least  where 
the  attachment  is  merely  a  provisional  rem- 
edy, and  )B  not  relied  upon  the  basis 
of  the  court's  jurisdiction,  that  the  defend- 
ant cannot  obtain  a  dissolution  of  it  upon 
the  ground  that  he  is  not  the  owner  of  the 
attached  property.  Tidriek  v.  Sulgrove,  38 
Iowa,  339;  Mitchell  T.  Skinner,  17  Kan. 
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603 ;  McKinley  t.  Fowler,  67  How.  Pr.  888 ; 
Langdon  v.  Conklin,  10  Ohio  St.  439; 
Emerson  v.  Love,  2  Ohio  Dec.  Reprint,  348 ; 
Bank  of  Winnemucca  T.  Mullaney,  29  Or. 
268,  4S  Fac.  796;  Quebec  Bank  v.  Carroll, 
1  S.  D.  372,  47  N.  W.  397  (attachment  not 
relied  on  as  l^is  of  jurisdiction,  although 
defendant  was  a  nonresident,  since  he  was 
personally  served  within  the  state) ;  Wise 
v.  Ferguson,  —  Tex.  Civ.  App.  — ,  138  S. 
W.  816. 

Thus,  it  is  said  that  an  attachment  debtor 
cannot  demand  in  his  own  interest  that  the 
attachment  be  dissolved,  upon  the  ground 
that  the  property  attaclied  no  longer  be- 
longs to  him,  for  that  would  only  be  on 
his  part  a  gratuitous  and  ofiOcious  asser- 
tion of  the  rights  of  others  for  whom  he 
shows  no  authority  to  apeak.  So,  to  al- 
low him  to  move  for  a  discbarge  of  the  at- 
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were  sumeicnc  to  eacisiy  lue  requiremenu 
of  8  4821,  Revised  Codes  of  1005. 

WiggB  v.  Winn,  127  Ala.  021,  29  So.  98; 
Wlietsler  v.  Spraffue,  224  111.  401,  79  N.  E. 
667;  Lynch  v.  Rooaey.  112  Cat.  279,  44 
Pac.  565 ;  Nolan  v.  Garrison,  IBl  Mich.  138, 
115  a.  W.  58. 

The  grantee  of  a  prior  unrecorded  deed  is 
entitled  to  priority  over  attaching  creditors, 
and  this  is  especially  true  where  th«  at- 
taching creditor  has  secured  no  judgmeut 
lien  upon  the  premises. 

Leonard  v.  Fleming,  13  N.  D.  629,  102 
N.  W.  308;  Eateman  v.  Backus,  4  Date.  433, 
84  N".  W.  66 ;  Murphy  v.  Plankington  Bank, 
13  S.  D.  501,  83  N.  W.  576;  Kohn  v.  Lap- 
ham.  13  8.  D.  76,  82  K.  W.  408 1  4  Cyc  639. 

That  attaching  creditor  is  not  a  purchaa* 

tachment  on  account  of  his  assignment  of 
the  attached  property,  and  as  a  means  of 
protecting  the  assigned  estate,  is  a  plain 
invasitHi  of  tiie  rights  and  province  of  the 
aasiffsee;  at  least,  where  the  assignment 
ot  uie  property  and  the  selection  of  an 
assignee  were  the  private  and  voluntary 
acts  of  the  parties  interested,  of  which  the 
court  took  no  cognizance  and  had  no  juris- 
diction. It  might  be  that  in  case  of  as- 
signment or  other  sequestration  hy  order 
of  the  court,  when  the  proper^  was  clear- 
ly in  oustodia  legia,  aucn  suggestion  might 
come  from  any  party  interested,  or  even 
from  an  amicua  curice.  Quebec  Bank  t. 
Carroll,  1  8.  D.  372,  47  N.  W.  397. 

And  in  Kelly  v.  Baker,  26  App.  Div.  217, 
49  N.  Y.  Supp.  973,  it  was  held  that  where 
the  defendant  had  received  a  sum  of  money 
and  undertaken  to  deal  with  it  as  her  own, 
and  it  was  standing  in  her  name  in  the 
bank,  an  attachment  levied  thereon  in  an 
action  against  such  d^endant  should  not 
be  vacated  merely  on  her  showing  that  she 
did  not  own  the  money  personally,  but  was 
bound  to  account  to  some  other  person  or 
estate  for  it. 

Also  in  Johnstone  v.  Kelly,  7  Penn. 
(Del.)  119,  74  Atl.  1099  (a  petition  for  the 
discharge  of  attached  property),  the  court 
said  that  in  tjiat  proceeding  it  had  noth- 
ing to  do  with  the  question  as  to  the  owner- 
ship of  the  goods  attached,  but  that  ques- 
tion could  be  properly  determined  by  a 
verdict  of  the  jury  in  an  action  of  replevin. 

And  a  Code  provision  that  a  motion  may 
be  made  to  discharge  the  attachment  for  a 
cause  making  it  apparent  of  record  that 
the  writ  should  not  liave  been  levied  on  all 
or  some  part  of  the  property  does  not  au- 
thorize a  motion  to  discharge  an  attach- 
ment because  of  nonownership  of  the  prop- 
erty attached.  Tidrick  v.  Sulgrove,  38 
Iowa,  339.  Such  a  statute  does  not  au- 
thorize the  defendant  thus  summarily  to 
cut  off  the  plaintiff's  right  to  contest  the 
title  of  the  property,  especially  when  the 
third  party  all^fed  to  be  the  owner  has  not 
asked  to  be  niade  a  party,  and  has  made  no 
claim  to  the  property  in  any  legal  manner. 

But  such  a  statute  embraces  all  questiona 
47  LJRjl.(NjS.) 


er  or  encumorancer  in  gooa  laiu  ana  viii- 
out  notice,  as  he  comes  in  under  the  re- 
spondent in  the  attachment  suit,  and  Bio. 
ply  acquires  the  title  that  such  respondent 
had  at  the  time  the  attachment  proceeding 
were  instituted. 

Leonard  v.  Fleming,  13  N.  D.  629.  N. 
W.  308;  Norton  v.  Williams.  9  Iowa,  S23; 
Plant  T.  8mythe,  45  Cal.  161;  Drak^  At- 
tachm.  6tb  ed.  223. 

Where  the  only  ground  of  attachment  ii 
the  nonresidence  of  the  respondent,  it  In- 
comes very  important  for  the  respoodent 
to  set  up  a  lack  of  interest  in  the  property 
to  show  an  improper  issuance  of  the  at- 
tachment for  lack  of  jurisdiction. 

4  Cyc  775}  Schlater  v.  Broaddns,  S  lUit 
N.  S.  321;  Harris  v.  Taylor,  3  Sneed,  536. 

as  to  the  right  to  levy  upon  the  property 
which  may  properly  be  determined  by  mo- 
tion; and  if  the  title  to  the  property  is  not 
in  dispute  between  the  parties  upon  Uk 
facts,  and  If  the  motion  is  not  denied,  and 
the  simple  question  to  be  determined  ii 
whether  the  land  is  liable  to  the  atticb- 
ment.  motion  to  discharge  the  attarhmeDt 
upon  the  ground  of  nonownership  is  com- 
petent. Rauseh  v.  Moore,  48  Iowa,  811  30 
Am.  Bep.  412. 

It  is  not  for  the  attachment  defendant  to 
attempt  thus  to  protect  the  property  cf 
others  not  being  proceeded  against,  and  who 
will  not  be  bound  hj  the  judfpnent  in  rem 
upon  the  basis  of  his  ownership.  Emerson 
V.  Love,  2  Ohio  Dec.  Reprint,  348;  Bank  oi 
Winnemucca  t.  Mullaney,  29  Or.  268,  45 
Pac.  796. 

And  so,  in  Eountze  t.  Scott,  49  Neb.  25S. 
68  N.  W.  470,  it  was  held  that  an  attach- 
ment debtor  who,  before '  the  attachment 
issued,  transferred  to  another  all  his  in- 
terest in  the  property  attached,  cannot  be 
permitted  in  his  own  name  to  establish  the 
validity  of  such  transfer  on  motion  to  dis- 
solve the  attachment. 

And  in  King  v.  Bucks,  11  Ala.  217.  aod 
Sims  V.  Jacobson,  51  Ala.  186,  althoi^h  the 
attachment  seems  to  have  heea  relied  npos 
as  the  basis  of  jurisdiction  orer  a  noa- 
resident,  it  was  held  that  the  attachment 
debtor  could  not  plead  in  abatement  of  the 
suit  that  he  was  not  the  owner  of  the  at- 
tached property,  upon  the  ground,  howerer, 
that  the  return  was  to  be  considered  gob- 
elusive  and  a  matter  <^  reecffd  not  thus  to 
be  contradicted. 

Attachment  relied  on  as  basis  of  jurisdic- 
tion— for  judgment  in  personam. 

From  the  point  of  view  of  a  court  thst 
assumes  that  jurisdiction  to  render  a  judg- 
ment in  personam  may  rest  upon  an  attach- 
ment of  property  and  constructive  serrice, 
it  is  apparent  the  defendant  is  intereated  is 
having  the  attachment  dissolved  if  he  docs 
not  own  the  property  the  attachment  of 
which  is  the  biuis  cf  the  jurisdictioa.  It 
is  now  thoroughly  established  that  jarii> 
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G7  Am.  Dec.  576;  Greenwood  Grocery  Co. 
V.  Canadian  County  Mill  &  Elevator  Co.  72 
S.  C.  450,  2  L.R.A.(K.S.)  79,  110  Am.  St. 
Rep.  627,  62  S.  E.  101,  6  Ann.  Cas.  261. 

Where  the  attachment  is  essential  to  the 
jurisdiction  of  the  court,  the  dissolution 
will  carry  with  it  the  main  suit;  especially 
where  the  respondent  is  a  nonresident  and 
lias  never  been  served  with  process. 

4  Cyc  800;  Lawrence  t.  Steadman,  49  HI. 
270. 

An  attachment  is  an  extraordinary  and 
summary  remedy  in  derogation  of  the  com- 
mon law;  and,  in  such  cases,  the  court  con- 
Btrues  the  statutes  strictly  in  favor  of  those 
against  whom  the  proceeding  is  employed. 

William  Deering  &  Co.  t.  Warren,  1  8. 
D.  35,  44  K.  W.  1068. 


Gou,  J.,  delivered  the  opinion  of  the 
court: 

This  it  an  action  for  damages  for  the  re- 
covery of  $1,071,  alleged  to  have  been  bub- 
taincd  because  of  alleged  fraud  and  deceit 
of  defendant  in  procuring  for  the  sum  of 
$1,925  the  discharge  of  a  real  estate  mort- 
gage of  the  face  value  of  $2,996  upon  a  half 
section  of  land  in  McLean  county.  The  dis- 
charge is  pleaded  to  have  been  obtained 
through  the  alleged  miarepresentation  of  de- 
fendant, and  through  the  error,  mistake, 
and  ignorance  of  the  plaintiff,  known  to  the 
defendant  to  be  such.  The  propriety  of  the 
attachment  tn  the  particular  action  is  not 
challenged,  and  we  do  not  pass  thereon.  The 
only  questions  before  ub  arias  upon  a  mo- 
tion to  dissolve  the  attachment,  made  by  the 


diction  to  render  a  judgment  in  personam 
<>annot,  consistently  with  due  process  of 
law,  rest  upon  the  attachment  of  property 
within  the  state;  at  least,  if  defendant  is 
a  nonresident.  (See  note  la  50  L.R.A.  577.) 
It  is  still  a  question,  however,  whether  at- 
tachment witn  constructive  service  of  pro- 
cess will  not  support  a  judgment  in  per- 
sonam against  a  resident.  (See  note  in  35 
L.K.A.(N.S.)  292.)  In  the  cases  cited  in 
this  subdivision,  holding  that  nonownerutiip 
of  the  property  was  s  ground  for  dissolution 
of  the  attachment,  it  either  appears  that 
tlic  defendant  was  a  resident,  or,  if  a  non- 
resident, that  the  case  was  decided  before 
the  eatabliBhment  of  the  rule  that  jurisdic- 
tion to  render  a  judgment  in  personam  can- 
not rest  upon  constructive  service  and  at- 
tacliment  of  the  property  of  a  nonresident. 

Under  a  statute  permitting  the  commence- 
ment of  a  suit  by  attachment  of  the  defend- 
ant's property  so  as  to  warrant  a  judgment 
in  pcraonam  against  the  defendant,  where 
an  attachment  is  made  of  ''all  the  rights, 
title,  and  interest  which  the  defendant  had 
in  the  real  estate  described,"  without  aver- 
ring that  he  had  any  intiTcnt  therein,  or 
tliat  any  estate  of  trie  defendant  was  at- 
tached, the  defendant  may  plead  in  abate- 
iiii'nt  that,  at  the  time  of  the  pretended 
service  of  the  writ  of  attachment,  the  prop- 
erty in  the  land  attached  was  not  in  him, 
but  in  someone  else.  Gardner  t.  James,  6 
11.  I.  235.  Such  a  plea  in  no  wise  coiitra- 
dii'ts  anything  averred  in  the  ofiicer's  re- 
turn, but  in  subi^tance  says  that,  in  nt- 
tucliing  all  the  defendant's  interest,  noth- 
ing of  his  was  in  fact  attaclie<l.  The  de- 
fendant is  not  to  be  held  by  attaching  the 
estate  of  another ;  and  if  it  appears  that  the 
(■state  was  not  bis,  the  service  must  be 
defective  and  insuOlcient. 

But  in  two  Alabama  cases,  where  the  at- 
tachment seems  to  have  been  relied  upon  as 
the  basis  of  jurisdiction  over  a  nonresident, 
it  was  held  that  the  attarliment  debtor 
eould  not  plead  in  abatement  of  tlie  suit 
that  he  was  not  the  owner  of  the  attached 
property,  tliis  decision  being  placed  upon 
the  ground  that  the  olliecr'a  return  is  to 
lie  considered  conclusive  uud  a  matter  of 
47  UR.A.(N.S.) 


record,  and  not  to  be  contradicted.  King  v. 
Bucks,  11  Ala.  217;  Sims  v.  Jacobson,  51 
Ala.  186. 

llius,  it  Is  said,  the  levy  of  an  attach- 
ment is  equivalent  to  the  personal  service 
of  process;  that  is,  it  has  the  same  effect 

to  give  jurisdiction  to  the  court,  and  en- 
titles it  to  hear  and  determine  the  cause. 
Its  effect  is  to  bring  defendant  before  the 
court,  and  the  return  is  quite  as  much  a 
matter  of  record  and  as  conclusive  as  is  the 
return  of  the  service  of  process.  It  one 
cannot  be  controverted,  it  is  difMcult  to 
perceive  upon  what  grounds  the  other  may 
be  disputed,  though  perhaps,  where  the 
levy  falsely  affirms  the  property  levied  on 
to  be  the  defendant's,  for  the  purpose  of 
enabling  the  plaintiff  to  proceed  m  his  suit, 
redress  may  be  obtained  by  havinc  such 
levy  set  aside  by  the  court.  King  v.  Sucks, 
supra. 

However,  since  attachment  is  a  means 
provided  by  law  for  legal  or  constructive 
notice  to  a  defendant  so  as  to  authorize  the  ' 
rendition  of  judgment  against  him  where 
it  is  impracticable  to  effect  personal  serv- 
ice upon  him,  care  must  be  taken  that  the 
property  levied  upon  is  the  property  of  the 
defendant;  for  if  the  plaintiff  makes  a  sim- 
ulated levy  on  property  to  which  the  de- 
fendant has  no  claim  of  right,  this  will 
not  have  the  effect  of  constructive  notice 
so  as  to  authorize  the  court  to  proceed  to 
judgment.   Grier  v.  Campbell,  21  Ala.  327. 

A  good  example  of  a  simulated  and  color- 
able attarl  :iient  such  afl  to  work  a  fraud 
upon  the  jurisdiction  of  the  court  is  found 
in  the  last  case  cited,  where  an  attachment 
was  levied  upon  a  brass  candlestick  tn 
the  poat^e-ssion  of  the  counsel  for  the  plain- 
tiff, in  order  to  get  jurisdiction  of  a  non- 
resident defendant,  and  upon  proof  of  thes*- 
facts  it  was  held  that  the  levy  was  not 
real,  but  colorulile  merely,  and  that  the 
judgment  founded  upon  it  wos  wholly  un- 
warranted, and  an  injunction  was  gl'anted 
against  execution  basi'd  thereon. 

Thus,  where,  in  an  aotiun  against  a 
nonresident,  attachment  duly  and  legally 
executed  ftnndii  in  plnce  of  rilntinn.  the 
credit,  good.-*,  and  cITeets  of  the  defendant 
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purpose  of  motion  only.  Upon  the  purport- 
ed cause  of  action,  upon  an  affidavit  for  at- 
tachment in  regular  form,  reciting  the  non- 
residence  of  defendant  and  usual  bond,  a 
warrant  of  attachment  vaa  isBued*  and  a 
levy  made  upon  the  land.  After  the  filing 
of  an  aflMavit  for  publication  of  lummona, 
reciting  defradant's  ownership  of  property 
in  this  state,  personal  service  of  the  sum- 
mons, complaint,  affidavit  undertaking, 
warrant,  and  notice  of  attachment  was  had 
upon  the  ^^fendant  a.t  Roekford,  Illinois,  at 
which  place  defendant  has  at-all  times  re- 
sided. The  defaidant  tiien  moved  "for  an 
order  setting  aside  and  diamissing  the  at- 
tachment proceedings,  and  that  ^e  action 
be  dismissed  on  the  ground  that  the  court 

for  the  purpose  of  bringing  him  into  court 
represent  hia  person;  and  if  they  are  not 
actually  levied  on,  he  is  not  legally  before 
the  tribunal  any  more  than  he  would  be  in 
an  ordinary  action  where  citation  was  not 
served.  On  the  ground,  tlierefore,  that  such 
a  defendant  has  a  right  to  show  that  the 
fact  on  which  alone  the  court  can  assume 
jurisdiction  does  not  exist,  such  a  defend- 
ant has  a  right,  on  the  trial  of  the  ac- 
tion, to  show  that  the  property  attached 
did  not  belong  to  him.  Schlater  v.  Broad- 
dus,  3  Mart  N.  S.  321. 

And  in  ZUiine  v.  Logwood,  10  La.  Ann. 
68S,  it  was  assumed  for  the  purpose  of  that 
case  that  an  attachment  debtor,  being  a 
nonresident,  may  avoid  judgment  on  the 
ground  of  nonownership  of  the  attached 
property;  but  it  was  held  that  lie  had  not 
t^tablished  with  reasonable  certainty  his 
absence  of  interest  in  the  property,  and 
the  attachment  was  enforced. 

And  in  Campbell  v.  Morris,  3  Earr.  k 
McH.  535,  it  was  said  that  since  an  at- 
tachment is  a  summary  proceeding,  every 
fact  ia  cognizable  by  the  court  which  will 
show  that  the  attachment  issued  irregular- 
ly, or  which  will  show  that  the  property 
attached  does  not  belong  to  the  defendant; 
and  for  this  purpose  evidence  extrinsic  the 
proceedings  may  be  resorted  to,  and  the 
proof  is  to  be  made  to  the  court  because 
the  proceeding  is  summary  and  without  the 
intervention  of  a  jury.  Tliese  statements 
are  embodied  in  a  full  discussion  of  the 
whole  question  by  the  general  court,  and 
although  their  judgment  was  reversed  by 
the  court  of  appeals,  no  grounds  for  tlie 
reversal  are  given,  and  the  judgment  of 
the  general  court  has  since  been  followed 
in  that  jurisdiction.  Thus,  in  Howard  v. 
Oppcnheimer,  25  Md.  350,  it  was  said  that 
this  opinion  of  the  general  court  on  the 
point  in  question  and  in  all  its  parts  has 
been  so  recognized  by  that  court  in  various 
decisions  in  more  recent  cases,  and  has  be- 
come 80  interwoven  with  the  attachment 
law  and  practice  in  that  state  that  it  can 
be  no  longer  questioned  as  sfttled  law. 
And  in  Kilpatriek  v.  O'Cennell.  62  Md. 
403,  it  was  said  that  the  Campbell  Case 
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of  the  defendant,  and  has  not  acquired  ja- 
riadiction  over  any  of  the  property  of  this 
defendant."  This  motion  was  based  upon 
six  affidavits,  and  upon  "the  Bummoas. 
complaint,  attachment  proceedings,  mnd  all 
the  files  herein,"  and  was  made  under  a  no- 
tice "that  the  undersigned  appears  apedal- 
ly  in  this  action  for  the  defendant  above 
named  for  the  purposes  of  this  motion  only, 
and  for  no  other  purpose."  The  affidavit 
are  uncontroverted,  and,  ti^the*  with  tite 
correspondence  and  documenta  exhibited 
therewith,  prima  facie  establish  that  the 
real  estate  attached,  and  upcm  which  the 
discharge  of  the  mortgage  was  procured  1^ 
the  defendant,  though  standing  in  hia  name 
upon  the  records  of  AIcLoan  county  at  the 

establishes  without  doubt  the  rule  that  a 
motion  to  quash  the  attachment  may  be 
hosed  on  a  denial  of  the  defendant's  prop- 
erty in  the  goods  attached. 

Again,  in  Guild  v.  Richardson,  0  Pick. 
364,  an  action  against  a  nonresident,  the 
officer  returned  that  he  had  attached  all 
the  right  and  title  of  the  defendant  in  a 
certain  parcel  of  land,  and  the  defendant 
pleaded  bj  attorney  that  he  had  no  right, 
title,  or  interest  in  the  property  attached, 
and  asked  that  the  writ  might  abate;  and 
it  was  held  that  this  was  a  plea  to  the  mrit 
and  not  to  the  jurisdiction  ot  the  court. 
The  plea  would  not  he  good  as  a  plea  to 
the  jurisdiction,  for  such  a  plea  should  aver 
not  only  that  the  property  attached  was  not 
the  property  of  the  defendant,  but  that  he 
had  no  other  property  within  the  jurisdic- 
tion of  the  court.  But  as  a  plea  to  the  writ, 
it  was  good,  since  the  defendant  was  not 
estopped  to  deny  the  truth  of  the  return, 
for  the  return  did  not  show  that  the  pn^ 
erty  was  the  property  of  the  defendant. 
The  plea  was  held  valid. 

So,  where  an  attachment  on  land  ia  baaed 
on  an  affidavit  that  the  defendant  has  as- 
signed or  disposed  of,  or  was  about  to 
assign  and  dispose  of,  his  property,  with 
intent  to  defraud  hia  creditors,  and'the  de- 
fendant filed  his  plea  in  abat«nait,  travers- 
ing the  several  averments  of  this  affidavit, 
evidence  offered  the  defendant  to  show 
that  the  lands  atteched  were  the  property 
.  of  his  wife  is  competent  under  the  issue, 
and  proper  to  be  taken  into  view  by  the 
jury  upon  the  question  of  the  alleged  intent 
of  the  defendant  to  dispose  of  "his"  prop- 
erty.  Barney  v.  Scherling,  40  Miss.  320. 

And  where  attachment  is  a  proceeding 
to  enforce  the  appearance  of  the  defendant, 
and,  for  the  purpose  of  hringiog  him  into 
court,  it  ia  substituted  for  the  ordinary 
writ  or  summons,  the  defendant,  upon  ap- 
pearing, may  plead  in  abatement  as  if 
brought  into  court  upon  ordinary  process: 
and  as  it  is  alone  by  seizure  of  his  propertr 
that  the  court  can  acquire  jurisdiction  of 
his  person,  he  may  show  in  abatement  of 
the  attachment  that  the  property  on  which 
the  attachmmt  waa  levied  ia  not  his,  awl 
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tiiiw  of  the  attachment,  was  in  fact  the 
property  of  a  brother  and  sister-in-law  of 
the  defendant,  and  had  been  by  them  trana- 
ferred  to  defendant  that  he  might  for  ctm* 
ventenee  and  tbe  accommodation  of  the  own- 
ers reGonT<^  title  moTtgage,  and  therein 
secure  means  to  meet  a  past-due  mortgage 
upon  said  famd  hcM  a  third  party,  and 
that  the  defendant  did,  without  notice  of 
the  attachment,  but  subsequent  thereto,  so 
convc}-  title,  in  fact  as  a  mortgage,  to  an- 
other party,  tl:ereby  procuring  the  money 
neretisary  to  pay  such  past-due  mortgage, 
and  satisllcd  the  same;  that  the  party  hold- 
ing the  title  thus  conveiyed  from  th«  de- 
fendant in  fact  holds  the  same  as  security 
(KII7,  and  aa  a  mortgage  for  the  amount 
advanced,  and  In  trust  for  the  real  owners, 

therefore  that  he  is  not  before  the  court. 
Harris  t.  Taylor,  3  Sneed,  636,  67  Am.  Dec. 
576. 

And  in  Keaton  v.  Forrester,  63  Ga.  206, 
where  the  lery  as  entered  on  tiie  fi.  fa. 
was  upon  one  naif  of  a  certain  lot  of  land, 

without  specifytnj;  which  half,  or  whether 
divided  or  undivided,  and  where  the  evi- 
dence failed  to  establish  title  or  possession 
in  the  defendant,  the  levy  was  held  rightly 
dismissed  for  uncertainty. 

— ^for  judgment  m  rem. 

Upra  the  establishment  of  the  principle 
that  jurisdiction  to  render  a  judgment 
against  a  nonresident  who  does  sot  appear 
cannot  constitutionally  rest  upon  the  at- 
tachment of  his  property  and  publication 
of  process  {see  note  to  Pinney  v.  Providence 
Loan  &  Invest.  Co.  50  L.R.A.  577),  the 
most  potent  reason  for  permitting  a  dis- 
solution of  the  attachment  at  the  instance 
of  a  nmiresident,  on  the  ground  of  non- 
ownership  of  the  property,  disappeared. 
And  since  the  establishment  of  that  gen- 
eral principle,  a  majority  of  the  courts  hold 
with  TnoBNLET  V.  LaIvbaugh  that  non- 
ownership  of  the  property  is  not  a  ground 
for  dissolution  of  the  attachment,  wlien  re- 
lied on  as  a  basis  of  jurisdiction  over  a> 
nonresident,  since  the  judgment  is  at  most 
only  in  rem,  and  therefore  the  defendant  is 
not  affected  thereby  if  he  does  not  own  the 
propcrtv,  Kxchange  Xnt.  Bank  v.  Clement, 
109  Ala'.  270,  19  So.  814;  Kneeland  v.  Weig- 
ley,  76  Neb.  276,  ]07  N.  \V.  574;  Vogelman 
V.  Lewit,  48  Misc.  62.'i,  DO  X.  Y.  Supp.  207; 
Foushee  v.  Owen.  122  N.  (\  360.  29  S.  E. 
770;  Thobklet  v.  Lawbaugii;  Cartmell  v. 
Rudolph  Wurlitzer  Co.  6  Ohio  N.  P.  N.  S. 
604,  18  Ohio  8.  ft  a  P.  Dec.  380. 

So  if  the  levy  of  an  attachment  be  not 
fictitious,  merely  colorable,  a  fraud  on  the 
jurisdiction  of  the  court,  tbe  defendant 
may  not,  as  ground  for  abating  or  dis- 
solving the  attachment,  or  discharging  or 
vacating  the  levy,  traverse  the  ownership 
of  the  property  on  which  the  levy  is  made, 
or  deny  that  he  has  therdn  a  leviable  in- 
terest. Such  traverse  is  not  within  tiie 
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the  brother  and  sister-in-law,  resident  in 
Salem,  Or^on,  and  that  this  defendant,  at 
the  time  of  the  attachment,  was  likewise  a 
trustee  ai  said  real  owners,  having  himself 
no  beneficial  interest  in  the  property,  and 
possessing  the  bare  legal  title  only  in  trust 
for  the  real  and  equitable  owners.  The  good 
faith  of  the  defendant,  in  thus  acting  for 
his  brother  and  the  brother's  wife,  appears 
prima  facie  established,  and  the  facts  so  re- 
cited by  afiidavits  are  not  controverted. 
Upon  the  hearing  tiie  motion  was  granted, 
the  attachment  vacated,  and  the  action  dis- 
missed, "for  the  resson  that  the  court  has 
not  acquired  jurisdiction  over  the  person  of 
the  defoidant  or  over  any  property  of  the 
defendant,**  to  which  order  an  exception  was 
granted,  supersedeas  was  allowed,  and  this 

scope  of  the  issues  for  which  the  statute 
provides.  It  is  founded  on  matter  dehora 
or  extrinsic  to  the  attachment;  presents 
an  issue  essentially  collateral  only,  in  dis- 
putation at  the  return  made  by  the  officer, 
and  which,  if  sustained,  would  be  triable 
by  the  court  alone.  And  the  levy,  in  order 
to  be  fictitious  or  colorable  so  as  to  be  a 
fraud  on  the  jurisdiction  of  tbe  court  within 
tbe  meaning  of  those  terms  as  here  used, 
must  be  feigned  or  unreal;  there  must  be 
deceit,  a  want  of  good  faith  imputable  to 
the  plaintiff  in  the  process,  or  to  the  officer 
in  making  the  levy  from  which  the  plain- 
tiff claims  benefit,  or  in  which  ht  partici- 
patee.  There  must  be  knowledge  that  the 
property  is  not  tbe  property  of  the  de- 
fendant, and  with  that  knowledge  the  levy 
must  be  made  with  the  intent  to  confer 
jurisdiction  on  the  court.  Exchange  Nat, 
Bank  v.  Clement,  109  Ala.  270,  19  So.  814. 

And  where  substituted  service  is  had  upon 
a  nonresident,  and  land  attached  as  his  is 
levied  on,  be  cannot,  under  special  appear- 
ance, by  a  motion  to  discharge  the  attach- 
ment upon  the  ground  of  his  nonownership 
of  the  property  attached,  invoke  the  power 
of  the  court  to  try  such  fact  of  ownership, 
and  to  annul  tbe  proceedings  in  rem  against 
the  property.    Thobnlet  v.  Lawbauoii. 

And  on  the  trial  for  the  discharge  of  an 
attachment,  tbe  defendant  is  not  entitled 
to  have  the  issue  submitted  to  tbe  jury  as 
to  whether  he  was  the  owner  of  the  attached 
property;  that  is  a  question  which  could  be 
raised  only  by  an  intervener  who  might 
claim  the  property  as  his  own,  and  have 
it  tried  in  an  issue  collateral  to  tbe  main 
action.  Foushee  v.  Owen,  122  N.  0.  360, 
29  S.  E.  770. 

It  is  not  for  tiie  defendant  in  such  a 
case  to  attempt  so  to  protect  the  property 
of  others  not  being  proceeded  against,  and 
who  will  not  be  bound  by  the  judgment 
in  rem,  entered  upon  the  basis  of  his  own- 
ership. Exchange  Nat.  Bank  v.  Clement, 
109  Ala.  270,  19  So.  814;  THOtt.\LET  v. 
Lawbauqii;  Cartmell  v.  Rudolph  Wurlit- 
zer  Co-  6  Ohio  K.  P.  N.  S.  604,  18  Ohio 
S.  £  C.  P.  Dec.  380. 

It  is  unsatisfactory  and  uneertai^  at  best 
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order  ia  asked. 

Section  6830,  Rev.  Codes  1005,  provides 
tliat,  "from  the  time  of  the  service  of  the 
summons  in  a  civil  action,  or  the  allowance 
of  a  provisional  rvuiedy,  the  court  is  deemed 
to  have  acquired  jurisdiction  and  to  have 
control  of  all  the  subsequent  proceedings." 
As  the  affidavit  for  and  proceedings  to  ob- 
tain the  attarhment  were  regular,  and  on 
tlieir  face  sulUcient,  and  a  compliance  with 
law  governing  the  issuance  of  the  warrant 
of  attachment,  upon  its  issuance  the  court 
was  clothed  with  jurisdiction  under  §  6850, 
llev.  Code  1005,  over  any  property  of  the 
defendant  subsequently  attaclied,  and  was 
authorized  by  virtue  of  the  attachment  to 
proceed  tn  rem  against  such  property,  and, 
as  a  step  in  such  proceedings  in  rem  sub- 
stituted service,  the  equivalent  of  service  by 
publication  (Rhode  Island  Hospital  Trust 
Co.  V.  Keeney,  1  K.  D.  411.  48  N.  W.  341), 
was  made  by  the  personal  service  of  tlie 
summons  and  complaint  witliout  tlie  state 
after  the  filing  of  the  ofQdavit  for  publicn- 
tion.  After  this  was  done  the  court  liad, 
us  against  the  property  attached,  and  so 
far  OB  any  rights  of  the  defendant  were  con- 
cerned, the  jurisdiction  conferred  by  statute 
to  proceed  in  rem  against  such  property 
levied  upon  and  held  as  the  property  of  tlie 
defendant.  With  such  power  in  the  court, 
and  at  such  stage  of  the  proceedings,  .the 
defendant,  under  a  special  appearance,  by 
a  motion  to  discharge  the  attachment  upon 
the  ground  of  his  nonownersliip  of  tlie  prop- 
erty attaclied,  invokes  the  power  of  tlie 
court  to  try  such  fact  of  ownership  of  the 
property  attached,  and  to  annul  the  proceed- 
ings tn  rem  against  the  property.  W  hctlicr 
this  can  be  done  is  the  question  in.vulved. 
We  have  nothing  to  do  with  the  vacation 
of  an  attachment  because  of  defects  or  fal- 
sity in  the  afndavit  or  proceedinnr  upon 
which  the  attachment  is  based.  I'ndcr 
§  6938,  Rev.  Codes,  1006,  it  is  not  required 
that  the  affidavit  for  attachment  upon  which 
the  warrant  issues  shall  contain  as  an  es- 
sential any  statement  that  the  defendant 
has  property,  real  or  personal,  witliin  the 
state  subject  to  levy.  Defendant  is  seeking 
to  litigate  by  bis  motion  not  one  of  the  mat- 


and  wliich  may  be  controverted  nnder  $ 
ti!)a2.  Rev.  Codes  1903,  but  is  endeavorii^: 
to  controvert  an  alleged  fact  brought  intu 
the  case  not  by  the  issuance  of  the  attach- 
ment alone,  but  by  the  levy.  He  is  not. 
then,  moving  to  discharge  the  attachment 
proper  because  of  falwty  or  defect  in  tLc 
attachment  proceedings  prior  to  levy,  but 
instead  is  litipiting  the  l^ality  of  the  lerr. 
Jurisdiction  depends  upon  a  levy  upon  de- 
fendant's property,  and  in  a  sense  the 
tion  thus  goes  to  juri^ictios  of  subjea- 
mattcr. 

Research  discloses  a  division  of  the  an- 
thorities  upon  this  particular  qucstiMi. 
The  general  rule  is  thus  stated  in  4  CV. 
775:  "As  seizure  of  property  which  he  duea 
not  own  can  do  an  attachment  defendant  nt 
pofiiiible  injury,  it  naturally  foUowa  thst 
courts  have  refused  to  allow  defendant  tu 
move  to  quash  on  tlie  ground  that  he  has  no 
interest  in  the  attached  property;  but,  al- 
though the  reason  applies  with  equal  fon-c 
to  foreign  attachments,  a  nonresident  de- 
fendant has  been  allowed  to  show  ladc  of 
interest  in  the  attached  property  to  onst 
the  court  of  jurisdiction," — citing  Schlatrr 
v.  Broaddus,  3  Mart.  2^.  S.  321;  Harris  r. 
Taylor,  3  Sneed,  630.  07  Am.  Dec  576.  And 
tills  statement  in  the  text  has  been  taken 
as  the  author's  opinion  in  the  more  recent 
case  of  Greenwood  Grocery  Go.  t.  Canadian 
Conntv  Mill  k  Elevator  Co.  72  S.  C.  430,  2 
L.R.a'(N.S.)  79,  110  Am.  St  Rep.  627.  52 
R.  E.  101.  S  Ann.  Cas.  261.  vacating  an  a^ 
tachment  on  the  ground  here  urged.  \\'«  do 
not,  however,  understand  the  author  as  an- 
nouncing^ such  a  rule.  One  of  the  best  con- 
sidered eases  on  the  subject  is  that  of  Ex- 
rlian^e  Nat.  Bank  v.  Clement,  100  Ala.  270, 
10  So.  814,  on  all  fours  in  facts  and  pro- 
I  oodure  with  ours,  denying  a  defendant  suc^ 
relief.  See.  also,  the  recent  case  of  Knee- 
land  V.  Weislry,  76  Neb.  276,  107  .\.  W. 
574,  foUowinc;  the  earlier  case  of  Darnell  v. 
yi&ck.  46  Neb.  740,  65  N.  W.  805,  and  modi- 
fyinff  Welch  v.  Ayres,  48  Neb.  326,  61 
\V.  ii3~),  also  citing  McCord  v.  Bowen,  51 
Xcb.  247,  70  X.  W.  950 ;  Cooper  v.  Reynolda. 
10  Wall.  .'103,  19  L.  ed.  931;  and  Pennorer 
v.  Neff,  05  U.  8.  714,  24  L.  ed.  665.  See 


thus  to  attempt  to  try  title  to  real  prop- 
erty upon  es  parte  aflidovits.   Tiiobmjit  v. 

r>AWBAUGH. 

However,  it  was  held  in  one  recent  case 
that  nonownership  of  the  property  ia  a  good 
{ground  for  dissolution  of  an  attiicliment 
relied  on  as  a  basis  of  jiiri.sdiotion  in  a 
suit  against  a  nonresident.  Greenwood 
Grocery  Co.  v.  Canadian  Countv  Mill  &. 
Elevator  Co.  72  S.  C.  4.'>0,  2  L.R.A.(N.S.) 
79,  110  Am,  St.  Rep.  627,  52  S.  E.  191,  6 
Ann.  Cas.  261.  It  Mas  there  said  that  the 
reason  for  tlie  general  rule  does  not  apply 
47  L.R.A.{N.S.) 


where  the  court  obtains  jurisdiction  of  a 
nonresident  only  by  virtue  of  the  attach- 
ment of  his  property  in  the  state  of  the 
trial.  In  such  case  the  jurisdiction  and 
the  validity  of  the  attaohtnent  depend  upon 
the  defendant  having  property  in  the  state: 
and  if  this  fact  does  not  appear,  it  is  fatal. 

A  similar  opinion  was  expressed  in 
Welch  V.  Ayers,  43  Keb.  32fi,  61  N.  W.  635, 
which  was,  however,  characterized  as  oWfr 
and  overruled  in  Kneeland  t.  Weiglev,'  78 
Neb.  276,  107  N.  W.  S74.  H.  C.  ^ 
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Ke]l7  T.  Baker^  86  App.  Div.  217,  40  N.  Y. 
Supp.  973;  Vogelman  v.  Lewit,  48  Misc. 
fi25,  06  N.  Y.  Supp.  207;  Mitchell  t.  Skin- 
ner, 17  Kan.  663;  Langdon  t.  Conklin.  10 
Ohio  St.  439;  Drake,  Attachm.  {  418;  Cen- 
tury Dig.  tiUa  "Attachment.''  |  800;  and 
Decen.  Dig.  under  "Attachment,"  |  236.  Ab 
IB  Bald  in  Wiae  T.  FerguBon,  —  Tex.  Civ. 
App.  138  S.  W.  816-819:  "It  will  be 
time  enough  to  determine  their  (third  par- 
tiea)  righta,  if  any,  when  the  court'B  power 
to  do  BO  is  properly  invoked."  la  ehort,  if 
defendant  ia  not  the  owner,  and  has  no  in- 
terest in  thie  property  attached,  the  juris- 
diction of  the  court  being  limited  to  declar- 
ing a  lien  titereon  and  the  diBpoaal  of  such 
property  thereunder,  It  being  without  power 
to  render  a  personal  judgment  against  a 
nonresident  not  personally  served,  and  not 
voluntarily  appearing,  he  can  remain  with- 
out the  jurisdiction  of  the  court  uninjured 
in  property,  as  no  property  of  his  is  taken, 
and  as  no  valid  personal  judgment  can  be 
rendered  against  him.  It  is  not  for  him  to 
attempt  to  so  protect  the  property  of  others 
not  being  proceeded  against,  and  who  will 
not  be  bound  by  the  judgment  t»  rem  en- 
tered upon  the  basis  of  defokdant's  owner- 
ship thereof.  Besides,  it  Is  unsatisfactory 
and  uncertain  at  best  to  attempt  to  try  ti- 
tle to  real  property  upon  affidavits,  and, 
were  it  permissible,  sufficient  doubt  as  to 
ownership  exists  on  the  record  made  to  war- 
rant that  question  being  determined  upon  a 
fuller  hearing  than  is  possible  upon  a  bear- 
ing upon  OS  partt  affidavits.  Western  Gro- 
cer Co.  V.  Alleman,  81  Kan.  543,  27  L.R.A. 
(N.S.)  620,  135  Am.  St.  Rep.  398,  106  Fac. 
460.  And  such  is  held  in  a  similar  case  in 
Rhine  v.  Lt^wood,  10  La.  Ann.  58S,  a  jn- 
risdicti<m  where  want  of  ownership  is 
ground  for  vacatiim  of  the  attachment  and 
flismisaal  of  suit  where  jurisdiction  depends 
thereon. 

The  motion  should  have  been  denied.  It 
is  therefore  ordered  that  the  District  Court 
of  McLean  County  vacate  its  order  dismiss- 
ing the  attachment  and  the  action,  and  that 
plaintiiT  rcco\-er  judgment  against  defend- 
ant for  the  coats  and  diaburaements  on  this 
appeal. 

Case  remanded  for  further  proceedings, 

Bruce,  J.,  specially  ronrurring: 
I  concur  in  the  result  of  the  ^ove  opin- 
ion, hut  do  not  wish  to  express  an  opinion 
on  all  of  the  questions  involved  and  dis- 
cussed. I  bave  no  doubt  that  as  a  general 
proposition  "a  drf'-ndnnt  in  an  attachment 
case  cannot  set  up  title  in  a  stranger  to  de- 
feat the  attachment  levy  as  on  his  prop- 
erty." I  am  in  doubt,  however,  whether 
such  a  rule  applies  ntu're  the  defendant 
holds  such  property,  or  claims  to  hold  such 
47  L.Bj&.(N.8.) 


property,  as  a  trustee  for  another.  The 
reason  1  concur  in  the  opinion  is  that  the 
question  of  the  ownership  is  one  of  the 
main  issues  presented  by  the  complaint,  and 
I  do  not  believe  t^at  such  issue  should  be 
allowed  to  be  tried  on  affidavits  and  on  a 
motion  to  quash  the  attachment. 


OKIAHOMA  SUPREME  COURT. 
LUTHER  JAMISON,  Plff.  in  Err., 

V. 

A.  W.  GILBERT  et  al. 

(—  OkU.  —,-135  Pac.  342.) 

Appeal  —  matters  reviewable  —  onatodj 
of  Infant. 

1.  This  court  has  jurisdiction  on  appeal 
to  review  an  order  of  the  district  court 
awarding  the  custody  of  a  minor  child  to 
one  of  tlie  parties  in  a  habeas  corpus  pro- 
ceeding brought  for  the  purpose  of  deter- 
mining who  lias  the  right  to  the  custody  and 
control  of  such  minor. 

Infants  —  right  to  custody  of  —  unfit- 
ness of  parent. 

2.  The  unfitness  which  will  deprive  a  par- 
ent of  the  right  to  the  custody  of  his  minor 
child  must  be  positive,  and  not  comparative; 
and  the  mere  tact  that  bia  minor  child  might 
be  better  cared  for  by  a  third  person  is  not 
auflicient  to  deprive  the  parent  of  his  right 
to  its  custody. 

Same. 

3.  It  is  not  sufficient,  to  establish  the  un* 
fltneas  of  a  parent  for  the  custody  and  con- 
trol of  his  minor  child,  to  show  that  he  has 
some  faults  of  character  or  bad  habits;  it 
must  be  shown  that  his  condition  in  life  or 
his  character  and  habits  are  such  that  pro- 
vision for  the  child's  ordinary  comfort  and 
contentment,  or  for  its  intellectual  and 
moral  development,  cannot  be  'reasonably 
expected  at  the  parent's  hands. 

(September  9.  1913.) 

ERROR  to  the  District  Court  for  Atoka 
County  to  review  an  order  denying  a 
writ  of  habeas  corpua  to  plaintiff  and 
awarding  the  custody  and  care  of  his  minor 
child  to  defendants.  Reversed. 

Statement  by  Hayes,  Ch.  J.; 
This  action  is  for  writ  of  habeas  corpus, 
brought  in  the  court  below      Willie  Green 

lleadnotos  by  Hates,  Ch.  J. 

Xole.  —  For  denial  of  custody  of  child  to 
parent  for  its  woll-bpin^.  see  note  to  Re 
Frvflp.  41  L.R.A.fX.S.)  .'■>R4.  And  see  later 
case  Re  I-oe.  ■!'>  L.R.A.(X.S.)  9]. 

As  to  validity  of  contract  for  transfer  of 
parental  responsibility  or  authoritv,  see  note 
to  Wilkinson  v.  Lee,  42  URJiAp^.)  lOli 
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his  father,  Bgainat  defendants  in  error,  who 
are  the  maternal  grandparents  of  said  in- 
fant, to  determine  the  right  to  the  custody 
and  control  of  said  child.  There  were  two 
hearings  upon  the  petition  in  the  court  he- 
low.  At  the  conclusion  of  the  first  hearing 
the  court  refused  to  grant  the  writ,  and 
awarded  the  custody  of  the  child  to  defend- 
ants in  error,  who  had  theretofore  been  in 
possession  of  him,  but  granted  leave  to  the 
plaintiff  in  error  to  reopen  the  case  at  a 
later  time,  which  was  done.  At  the  second 
hearing  the  trial  court  found  that  when 
the  said  Willie  Green  Jamison  was  a  Tery 
small  child,  he  was  given  by  his  father, 
plaintiff  in  error,  to  the  child's  grand- 
parents on  his  mother's  side,  defendants 
in  error,  and  that  since  said  time  said 
child  has  ben  in  the  custody  and  control 
of  defendants  in  error;  that  they  have 
properly  clothed  and  fed  him,  and  given 
him  good  training;  that  after  plaintiff  in 
error  placed  the  child  in  possession  of  his 
grandparents  he  married  a  second  time, 
and  is  now  the  head  of  a  family,  and  has 
living  with  him  a  son,  the  brother  of  the 
child  in  controversy,  and  two  children  the 
fruits  of  his  second  marriage;  that  during 
the  time  the  child  was  in  the  possession  of 
his  grandparents,  plaintiff  in  error  contrib- 
uted practically  nothing  toward  its  support: 
and  he  further  found  that  defendants  in 
error  have  in  all  things  looked  after  the 
the  beat  interests  of  the  child,  and  that 
they  are  in  a  better  position  to  look  after 
his  welfare  than  is  plaintiff  in  error,  iiis 
father.  Upon  these  findings  of  fact,  the 
court  made  an  ordei  denying  the  writ  and 
awarding  the  custody  and  care  of  tlie  child 
to  defendants  in  error.  To  reverse  tliis 
order,  this  proceeding  in  error  is  prosecuted, 

Messrs.  Charles  E.  McPherrcn,  Clinrlcs 
B.  Ckwhran,  and  CliarJes  P.  Abbott,  for 
plaintiff  in  error: 

The  finding  that  the  defendants  "have 
been  and  are  in  a  better  position  to  look 
after  the  welfare"  of  the  son  than  is  the 
father,  if  supported  by  testimony,  is  not 
sufficient  to  warrant  a  judgment  denying 
a  father  the  custody  of  his  son. 

Barnes  v.  Long,  54  Or.  548,  25  L.R.A. 
(N.S.)  172,  104  Pac.  208,  21  Ann.  Cas.  405; 
Swarens  v,  Swarens,  78  Kan.  682,  97  Pac. 
968;  Norval  v.  Zinsmaster,  57  Neb.  158, 
73  Am.  St.  Rep.  500,  77  N.  W.  373;  Wilson 
V.  Mitchell,  48  Colo.  454,  30  L.R.A. (N.S.) 
507,  111  Pac.  21;  Lovell  v.  House  of  the 
Good  Shepherd.  9  Wash.  419,  43  Am.  St. 
Rep.  839,  37  Pac.  661 ;  State  ex  rel.  Mayne 
T.  Baldwin,  5  N.  J.  Ei-\.  i'ti.  45  Am.  Dec. 
399;  Carey  v.  Hertel,  37  Wash.  27,  79  Pac. 
482;  Weir  v.  Marley.  99  Mo.  494  6  I.,.R.A. 
672,  12  S.  W.  798:  Clarke  t.  Lyon,  82  Neb. 
47  L.R^.(N.S.) 


State  ex  rel.  Lehman  t.  Martin,  95  Midi. 
121,  103  N.  W.  888;  Van  Auken  t.  Wiemaa. 
128  Iowa,  476,  104  N.  W.  464;  Parker  v. 
Wiggins,  —  Tex.  Civ.  App.  — ,  86  S-  W. 
788;  Re  Galleher,  2  Cal.  App.  364,  84  Pac 
352;  Wohlford  v.  Burckhardt,  141  UL  App. 
321. 

Messrs.  J.  W.  Clark  and  Gntj  *  Mc- 
Vay,  for  defendants  in  error: 

The  trial  court  had  a  wide  diacretioo  ta 
awarding  the  custody  of  the  child;  Mr*i 
the  decision  will  not  be  reversed  in  the  ab- 
sence of  evidence  of  an  abuse  thereof. 

Bonnett  ex  rel.  Newmeyer  v.  Bonnetl,  6" 
Iowa,  109,  47  Am.  Rep.  810,  16  N.  W.  91. 
McDonald  v.  Stitt,  118  Iowa,  199,  91  X.  tt. 
1032;  Linc'-^oy  v.  Lindsey,  14  Ga.  657;  Ei 
parte  Reed,  19  S.  C.  604. 

Appellate  courts  will  not  consider  tV 
weight  of  the  evidence  in  habeas  cm^'j* 
Tins  is  the  general  rule  on  appeal. 

Ex  parte  King,  56  Tex.  Grim.  Rep.  fi- 
lls S.  W.  1032;  Lundstrum  v.  State,  14 1 
Wis.  141,  121  N.  W.  883;  People  ex  rtl. 
Dickinson  v.  Van  DeCarr,  87  App.  Div.  3S€. 
84  N.  Y.  Siipp.  461;  Starr  v.  Barton,  34  Gt. 
99 ;  Ex  parte  Kewsom,  —  Min.  — 58  So. 
539. 

The  rights  of  parents  must  yield  in  all 
cases  to  the  welfare  of  the  child,  which  it 
the  ch  ief  point  of  Inquiry  wherever  the 
right  to  custody  is  involved.  The  mora! 
and  educational  welfare  of  the  child  is  cob- 
uidcred,  as  well  as  his  material  advanta^ 

Batterahall,  Dom.  Rel.  pp.  376,  37S ; 
Schouler,  Dom.  Rel.  Stb  ed.  $  248;  Spent-er. 
Dom.  Rel.  §§  480,  481;  Rodgers,  Dom.  Rfl 
§§  562,  573;  Coulter  v.  Sypert,  78  Ark.  193. 
95  S.  W.  457;  Re  Brown,  117  III.  App.  332: 
Burke  v.  Crutcher,  4  Ky.  L,  Rep.  251 ;  Proe 
tor  V.  Rhoads,  4  Ky.  L.  Rep.  453 ;  Home  of 
the  Friendless  v.  Berry,  79  Mo.  App.  566; 
Re  Gates,  95  Cal.  461,  30  Pac.  596;  Peoplr 
ex  rel.  Curley  v.  Porter,  23  111.  App.  196. 
Chapsky  v.  Wood,  26  Kan.  650,  40  Am. 
Rep.  321 ;  Re  Reynolds,  28  N.  Y.  8.  H.  53S. 
8  N.  Y.  Supp.  172;  Merritt  v.  Swimley.  H 
Va.  433,  3  Am.  St.  Rep.  115;  Jones  v.  Dar- 
nail,  103  Ind.  569,  53  Am.  Rep.  545,  2  X. 
E.  229;  Sturtevant  v.  State.  15  Neb.  45?. 
48  Am.  Rep.  349,  19  N.  W.  617;  Re  Paddock. 
57  Hun,  50],  32  K.  Y.  8.  B.  925,  10  1».  Y. 
Supp.  710. 

Hayes,  Cb.  J.,  dellTered  the  opinhai  of 

the  court: 

The  first  question  presented  by  this  pro- 
ceeding is  whether  the  order  sought  to  be 
reversed  is  an  appealable  order.  It  has 
been  decided  several  times  in  this  jurisdic- 
tion that  from  an  order  in  an  habeas  corpus 
proceeding  brought  by  a  party  impriMmd 
or  restrained  of  his  liber^,  no  ^^c*l  liv 
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to  this  court.  Wisener  t.  Burrell,  28  Oklft. 
,'546,  34  L,R.A.(N.S.)  755,  118  Pac  999,  Ann. 
Cab.  1912  D,  35S;  WilliamB  T.  Sale,  33  Okla. 
650,  126  Pac.  800;  Ex  parte  Johnson,  1 
Okla.  Crim.  Rep.  414,  98  Pac.  461.  In 
adopting  the  rule  announced  in  the  for^; 
ing  cases,  the  court  recognized  the  sharp 
conllict  among  the  authorities  upon  the 
question,  but  adopted  the  rule  that  in  a 
proceeding  for  habeas  corpus  broiight  by  a 
person  to  release  him  from  restraint,  where 
he  is  held  under  some  purported  criminal 
charge,  the  order  of  the  court  releasing  or 
remanding  the  prisoner  is  not  such  an  or- 
der as  to  constitute  a  Dual  order  from  which 
an  appeal  may  be  taken  under  statutes  sim- 
ilar to  the  one  in  this  jurisdiction,  grant- 
inp  appeals  from  the  final  order  or  judgment 
in  a  cause.  The  rule  adopted  by  this  court 
in  those  cases  is  based  upon  the  reason  that 
in  such  proceedings  for  habeas  corpus  a  de- 
cision therein  is  not  res  judicata;  but  an 
examination  of  the  authorities  convinces  us 
tli.'it  the  weight  of  authority  holds  that 
tliorc  is  a  distinction  between  a  habeas  cor- 
pus proceeding  brought  to  secure  the  release 
of  a  person  from  restraint,  and  from  a  simi- 
lar proceeding  instituted  to  determine  the 
right  to  the  custody  of  children.  In  the 
former  class  of  cases  a  decision  on  one  writ 
is  not  a  bar  to  the  issuance  of  and  proceed- 
ings  upon  a  second  writ;  but  an  order  in 
a  proceeding  to  determine  the  right  to  the 
custody  of  a  child,  where  the  facts  in  the 
proceedings  are  the  same  as  the  first,  is 
res  judicata.  The  rule  has  been  stated  by 
one  court  as  follows:  "In  a  proceeding  in 
habeas  corpus,  where  a  controversy  arises 
over  the  custody  of  a  child,  the  real  issue 
is  one  between  private  parties  contesting 
a  question  of  private  right  in  which  there 
arises  no  question  of  personal  liberty,  and, 
in  consequence,  all  matters  in  issue  aris- 
ing upon  the  same  state  of  fnrts  determined 
in  a  prior  proceeding  should  be  regarded 
as  settled  and  concluded.  However,  where 
many  facts  appear  to  be  presented  by  the 
record  which  may  not  have  been  presented 
to  the  judge  at  the  former  hearing,  and 
where  possibly  other  facts  have  occurred 
since  the  former  hearing,  this  court  will 
examine  the  entire  matter,"  Re  Hamilton, 
fi6  Kan.  754,  71  Pac.  817 ;  Bleakley  v.  Bar- 
clay, 75  Kan.  4R2.  10  L.R.A.(N.S.)  230,  89 
I'ac.  906.  It  follows  as  a  result  of  such  a 
rule  that  since  the  judgment  rendered  upon 
the  facts  existing  at  the  time  of  the  trial 
is  binding  and  conclusive,  and  bars  a  sub- 
sequent proceeding  by  the  parties  thereto 
upon  the  same  facts,  the  order  made  thereon 
is  a  final  order,  so  far  an  the  facts  existing 
at  the  time  of  the  institution  of  the  case 
and  trial  are  involved:  and  such  an  order 
is  final  within  the  meaning  of  the  statutes 
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for  the  purpose  of  review.  Bleakley  v. 
Smart,  74  Kan.  476,  87  Pac.  76,  11  Ann. 
Cas.  12S;  Cormack  v.  Marshall,  211  III.  S19, 
67  L.R.A.  787,  71  N.  E.  1077,  1  Ann.  Cas. 
256;  Hall  v.  Whipple,  —  ToL  Civ,  App.  — > 
145  S.  W.  308. 

The  grounds  upon  which  a  reversal  of 
the  judgment  of  the  trial  court  urged  are 
that  the  judgment  is  not  supported  by  the 
evidence  and  is  contrary  to  the  law.  If  the 
trial  court  meant,  by  finding  that  plaintiff 
in  error  had  given  his  child  to  the  defend- 
ants in  error,  to  find  thereby  that  he  con- 
tracted with  them  to  surrender  or  transfer 
the  custody  or  control  of  his  child  to  them 
permanently,  we  think  there  is  merit  in  the 
contention  that  the  finding  of  the  trial 
court  ia  not  supported  by  the  evidence. 
There  is  by  no  means  harmony  among  au- 
thorities as  to  whether  such  a  contract  is 
valid.  Many  of  the  courts  declare  such 
contract  void  as  being  against  public  policy. 
That  question  is  not  presented  here.  In 
those  jurisdictions  where  such  contracts 
are  sustained,  the  rule  is  that  a  parent 
will  not  be  held  to  have  surrendered  the 
custody  and  control  of  his  child  perma- 
nently to  a  stranger,  unless  it  clearly  ap- 
pears that  such  was  his  intention;  and  it 
will  be  presumed  that  the  surrender  of  the 
custody  of  the  child  by  his  parent  is  intand* 
ed  to  be  temporary,  unless  the  contrary 
clearly  appears.  29  Cyc.  1593.  It  is  not 
sufficient  that  the  person  having  temporary 
custody  of  the  child  understood  that  the 
parent  had  granted  to  him  permanent  cus- 
tody ;  but  it  must  be  clear  that  there  was  a 
corresponding  understanding  on  the  part  of 
the  parent.  Miller  T.  Miller,  123  Iowa,  16S, 
98  N.  W.  631. 

The  evidence  in  this  case  establishes  that 
plaintiflT  in  error's  first  wife  died  when  the 
child  in  controversy  was  about  eight  months 
old ;  that  he  also  had  another  child  by 
his  deceased  wife,  about  three  years  older. 
After  the  death  of  the  mother  of  said  chil- 
dren, they  were  kept  by  the  mother  of  plain- 
tiff in  error  in  Texas,  and  cared  for  for  a 
period  of  about  one  year,  after  which  time 
the  plaintiff  in  error's  mother  became  so 
weak  that  she  was  unable  to  care  for  the 
children,  and  they  were  returned  to  plain- 
tiff in  error.  Upon  the  advice  of  plaintiff 
in  error's  mother,  and  with  the  consent  of 
defendants  in  error,  the  younger  child  was 
left  with  defendants  in  error  to  care  for. 
At  the  time  he  was  turned  over  to  them 
by  plaintiff  in  error  he  stated  that  he  could 
not  care  for  it,  and  asked  them  to  raise 
the  child.  Plaintiff  in  error  lived  30  or  40 
miles  from  the  residence  of  defendants  in 
error.  He  visited  the  child  while  it  was 
with  its  grandparents  once  or  twice  a  year, 
and  during  the  time  it  was  with,tbem  coni 
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remainder  of  the  expenses  of  its  support 
was  paid  by  the  grandparents.  Some  few 
months  after  the  second  marriage  of  plain- 
tiff in  error,  he  went  after  the  child  and 
took  it  to  his  home,  where  it  was  kept  for 
a  time,  and  thereupon  was  permitted  to 
visit  its  grandparents,  the  defendants  in 
error.  When  plaintiff  in  error  went  to  get 
the  child  at  the  end  of  this  visit,  the  grand- 
parents refused  to  permit  him  to  take  it 
and  ordered  him  out  of  the  house.  He 
thereafter  secretly  obtained  possession  of 
the  child  and  carried  it  to  his  home,  There 
it  remained  for  some  time.  He  again  con- 
sented to  its  visiting  its  grandparents,  up- 
on the  assurance  tiiat  the  child  would  be 
permitted  to  return  to  his  home,  and  the 
child  was  so  permitted  to  return,  where, 
after  a  time,  it  was  again  permitted  to  visit 
the  grandparents,  who  have  since  said 
time  refused  to  surrender  it  to  plaintiff  in 
error. 

The  foregoing  constitutes,  in  subatance, 
all  the  evidence  relative  to  any  contract  on 
the  part  of  the  father  surrendering  the  per- 
manent custody  and  control  of  the  child; 
and,  in  our  opinion,  it  falls  short  of  estab- 
lishing clearly  any  agreement  on  bis  part 
that  the  grandparents  should  have  the  per- 
manent custody  of  it.  The  trial  court  seems 
to  have  been  controlled  in  his  judgment 
principally  by  the  impression  that  the' child 
should  be  awarded  to  the  party  who  was 
most  able  to  provide  for  and  care  for  it. 
A  general  rule  of  law,  often  stated  in  the 
cases,  is  that  the  welfare  of  the  child  is  the 
paramount  consideration  in  determining 
who  shall  have  its  possession ;  but  this  broad 
statement  usually  occurs  in  cases  where 
the  controversy  is  between  the  mother  and 
the  father,  and  frequently  in  cases  where 
the  right  of  the  parents  against  each  other 
have  been  by  statute  made  equal,  and  the 
custody  of  the  children  is  to  be  determined 
according  to  the  exigencies  of  the  particu- 
lar case,  without  regard  to  the  superior 
right  of  either  parent.  The  rule  of  law,  we 
think,  applicable  to  this  case  is  stated  in 
20  Cyc.  1690,  in  the  following  language: 
"A  parent  who  is  of  good  character  and  a 
proper  person  to  have  the  custody  of  tlie 
child,  and  reasonably  able  to  provide  for  it, 
is  entitled  to  the  custody  as  against  other 
persons,  although  such  oUiers  are  much  at- 
tached to  the  child,  and  the  child  is  at- 
tached to  them,  and  they  are  in  all  respects 
suitable  to  have  the  custody  of  the  child 
and  able  to  support  and  care  for  it,  and  even 
tliough  they  are  of  larger  fortune  or  able  to 
provide  for  the  child  more  comfortably  than 
the  parent,  or  to  care  for  it  better,  or  to 
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can  afford." 

In  the  case  of  Norval  t.  Zinsmaster,  57 
Neb.  158,  73  Am.  St.  Rep.  500,  77  N.  W. 
373,  it  was  said:  "We  are  aware  that  tb:s 
court  has  several  times  asserted  that  in 
such  controversies  as  the  present  the  order 
AhouM  be  made  with  sole  reference  to 
beat  interests  of  the  child.  But  this  has 
been  broad  language  applied  to  special  cases. 
The  court  has  never  deprived  a  parent  of 
the  custody  of  a  child  merely  because  oo 
financial  or  other  grounds  a  stranger  mi«bt 
better  provide.  The  statute  declares  and 
nature  demands  that  the  right  shall  be  ia 
the  parent,  unless  the  parent  be  affirmatiTe- 
ly  unfit.  Tlie  statute  does  not  make  tb* 
judges  the  guardians  of  all  the  children  ia 
the  state,  with  power  to  take  them  froa 
their  parents,  so  long  as  the  latter  di^ 
charge  their  duties  to  the  beat  of  their  abil- 
ity, and  give  them  to  stran^rs  beeaiiM 
such  strangers  may  be  better  able  to  pro- 
vide what  is  already  well  provided.  If  that 
were  the  law,  it  would  be  soon  changed,  by 
revolution  if  necessftry." 

In  another  case  from  the  same  court  it 
was  held  that  the  unfitness  which  deprivrd 
a  parent  of  the  right  to  the  custody  of  the 
cliildren  must  be  positive,  and  not  com- 
parative; and  the  mere  fact  that  the  chil- 
dren would  be  better  nurtured  or  cared  for 
by  a  strange  is  not  sufficient  to  deprive  the 
parent  of  his  right  to  their  custody.  Clarke 
V.  Lvon,  82  Neb.  625,  20  L.R.A.{N^.)  171. 
118  N.  W.  472. 

However  poor  and  unable  a  father  may  be, 
if  of  good  moral  character  and  able  to  sop- 
port  the  child  in  his  own  style  of  life,  he 
cannot  be  deprived  of  that  privile^  by  any 
stranger,  however  brilliant  the  advantage  Ik 
may  offer.  Verser  v.  Ford,  37  Ark.  27; 
Hernandez  v.  Thomas,  50  Fla.  522,  2  LJLA. 
(N.S.)  203,  111  Am.  St.  Rep.  137,  39  So. 
641,  7  Ann.  Cas.  446;  State  ex  rel.  Eeamev 
v.  Steel,  121  L^.  215,  18  LJLA.(N£.)  1001, 
46  So.  215. 

A  great  number  of  witnesses,  including 
plaintiff  in  error's  near  neighbors,  minis- 
ters, and  bankers,  testified,  on  behalf  of  the 
father  in  this  case,  that  he  was  a  man  of 
good,  moral  character,  a  law-abiding  citisen. 
and  highly  respected  by  his  neighbors.  He 
is  a  farmer,  and  owns  a  farm  of  80  acres, 
with  a  substantial  residence  ther«<ai.  He 
owns  several  teams  of  work  horses,  a  few 
head  of  cattle,  and  hogs,  has  a  small  sum 
of  money,  and  owes  no  debts.  He  has  al- 
ways taken  care  of  his  obligations  prompt* 
ly,  and  has  always  provided  as  well  for  h'n 
Family  as  men  of  his  circumstances  are  able 
to  do.  The  evidence  cstabluhes  that  the 
other  child  of  the  first  wife,  who  novr  lives 
I  with  the  father,  is  s«nt  to  aettpoV  mi  *^ 
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to  Sunday  tebool,  m  much  m  it  !■  «on* 
TCDtent  lor  him  to  go,  liviiig  u  he  doe* 
some  dtstanee  from  the  sehoolhouae.  ReU- 
tire  to  the  stepmother,  the  eridenK*  estab- 
Uabes  that  the  u  u  intellignit  WMUn,  ol 
good  chara<^,  reepeeted  1^^  all  her  neigh- 
bors; that  she  is  kind  and  considerate  ol 
her  own  childroi  and  of  the  ehildren  of 
phiiitiff  in  error  hf  his  first  wife;  that  she 
is  impartial  in  her  treatment  of  them;  that 
■he  is  willing  to  assist  her  hnshand  in  ear- 
ing for  and  rearing  said  ehildren.  While 
there  is  no  evidence  reflecting  upon  the 
good  character  of  defendants  in  error,  all 
the  evidence  estsblislies  that  they  have  less 
flnanclal  means  than  plaintiff  in  error. 
Thej  own  no  home' and  are  tenants.  Tliey 
own  hut  little  personal  property,  consisting 
posalbiy  of  a  team.  Hie  evidence  also 
establishes  that  the  grandfather  has  in  the 
psst  had  difficulty  meeting  the  <Aliga- 
tions  of  his  own  family;  that  during  the 
reecnt  years  he  has  been  sick  a  great  part 
of  the  time,  and  is  unable  to  labor,  and  is 
dependent  to  a  certain  extent  upon  a  grown 
SOS  and  another  son  almost  grown  ior  as- 
sistance to  support  his  family. 

An  etfort  was  made  by  defendants  in  er- 
ror to  establish  that  plaintiff  in  error  is 
a  dissipated  man  and  possesses  other  im- 
moral habits;  but  all  the  evidence  in  this 
respect  is  that  sometimes  plaintiff  in  error 
takes  a  drink  of  intoxicating  liquors,  which, 
according  to  his  own  toitimony,  occurs 
about  Christmas  time.  All  the  testimony 
is  to  the  effect  that  he  never  drinks  to 
excess,  and  all  his  neighbors  testified  that 
li«  is  an  industrious  man  and  good  to  his 
family.  The  evidence  also  establishes  that 
he  sometimes  swears,  and  that  he  has  in  a 
few  isstances  sworn  in  the  presence  of  his 
family,  and  that  he  has  played  cards  at  his 
own  home,  but  that  he  never  gambles.  The 
trial  court  does  not  find  that  the  father  is 
unfit  to  have  tlic  custody  and  care  of  his 
child,  and  upon  the  evidence  before  us  sueh 
a  finding  could  not  be  sustained^  The  pre- 
sumption is  that  the  father  Is  a  suitable 
person  to  have  the  custody,  eare,  and  rear- 
ing of  his  child.  Courts  are  reluctant  to 
decree  the  separation  of  parent  and  child, 
and  will  do  so  only  when  the  proof  of  a 
parent's  unfitness  is  dear  and  convincing. 

In  Ex  parte  Davidge,  72  S.  C.  16,  61  S.  B. 
269,  it  was  said:  "To  separate  a  child 
from  its  parent  is  therefore  a  very  strcmg 
measure,  justified  only  by  convincing  proof 
of  the  parent's  unfitness.  No  inflexible  rule 
can  be  laid  down  by  which  unfitness  may  be 
determined.  Each  ease  must  Iw  decided  on 
ita  own  peculiar  facts;  but  manifestly  it 
is  not  suflicicnt  to  prove  the  poverty  of  the 
parent,  and  that  financial  benefit  will  come 
to  the  child  from  separation,  or  that  the 
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parent  has  faults  of  disposition  and  be- 
havior somewhat  unusual  and  trying.  The 
condition  in  life,  or  Uie  dmracter  and  habits 
of  tlie  parent,  must  be  shown  to  t>e  such 
that  provisim  for  the  child's  ordinary  com* 
fort  and  contontmen^  or  for  its  intellectual 
and  moral  development,  cannot  be  reason- 
ably expected  at  his  hands." 

The  few  allied  faults  of  plaintiff  in 
error  stated  abov^  uid  relied  upon  by  de- 
fendants in  error  as  establishing  the  unfit- 
ness of  plaintiff  in  error,  in  oar  (pinion, 
show  no  such  deterioration  of  moral  force 
and  character  as  to  render  him  an  nasuit- 
ablc  person  to  have  the  custodytof  his  cliild. 
Public  opinion  would  be  very  largely  di- 
vided upon  whctiier  taking  a  drink  as  sel- 
dom as  the  evidence  establishes  the  fatlier 
docs  in  this  case,  or  playing  of  cards  for 
amusement  only,  constitutes  any  Immoral- 
ity whatever;  and,  while  the  swearing  by  a 
parent  in  the  presence  ol  his  family,  even 
in  moments  of  excitement  w  of  anger,  is  a 
fault  tiiat  cannot  be  commended  by  anyone, 
that  fault  alone  cannot  be  saJd,  when  ac- 
companied by  the  many  other  virtues  it  is 
shown  this  father  possesses,  to  so  deprave 
his  character  as  to  render  him  an  immoral 
man  and  an  unsafe  person  to  care  for  his 
child.  The  law  does  not  require  the  parent 
to  be  perfect.  Of  the  sUndard  which  the 
law  fixes  for  the  parent,  it  is  said  in  Lovell 
V.  House  of  the  Good  Shepherd,  9  Watdi. 
41S,  43  Am.  St.  Rep.  830,  87  Poe.  060: 
"There  is  such  a  diversity  of  religious  and 
social  opinion,  and  of  social  standing  and 
of  intellectual  development  and  of  moral 
responsibility,  In  society  at  large,  that 
courts  must  exercise  great  ebarlty  and  for- 
bearanee  for  the  opinions,  methods,  and 
practices  of  all  different  classes  of  soeie^; 
and  a  ease  should  be  made  out  which  Is  suffi- 
ciently extravagant  and  singular  and  wrong 
to  meet  the  condemnation  of  all  decent  and 
law-abiding  people,  without  rt^rd  to  re- 
ligious belief  or  social  ataadlng,  befinv  a 
parent  should  be  deprived  of  the  comfort 
or  custody  of  a  child.** 

Tn  Re  Crocheron,  10  Idaho,  441,  83  L.R.A. 
(N.S.)  8«8,  101  Pac.  741,  it  was  held  that 
the  mere  fact  that  a  father  sometimes  drank 
and  at  times  became  a  little  hilarious  was 
not  sufficient  to  render  him  unsuitable  to 
act  as  guardian  for  bis  two  minor  children. 
Nor  is  proof  that  a  father  for  a  consider- 
able period  owed  meat  and  grocery  bills  and 
for  medical  attendance  and  burial  expenses 
of  his  deceased  wife  sufficient  to  deprive 
him  of  the  ri^t  conferred  by  statute  to  be 
appointed  guardian  of  his  children.  Re  Gal- 
leher,  2  Cal.  App.  364,  84  Pac.  3S3. 

If  the  right  of  the  father  in  this  ease  to 
the  custody  of  his  child  was  mode  to  turn 
solely  upon  in  whose  bands  the  ehild  will 
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Upon  where  its  welfare  will  be  best  pro- 
moted, the  correctness  of  the  decision  of  the 
learned  trial  court  ie  very  questionable. 
Both  the  child  in  controversy,  who  at  the 
time  was  about  six  years  of  age,  and  his 
brother,  who  at  the  time  was  about  nine 
years  of  age,  and  who  lives  with  his  father, 
testified  at  the  trial.  The  child  in  contro- 
versy testified  that  he  preferred  to  live  with 
his  grandparents;  that  he  did  not  want  to 
live  with  bis  father;  that  he  was  a  mean 
man;  and  that  he  did  not  love  him.  Uis 
brother  testified  that  he  was  living  with  his 
father,  bis  stepmother,  and  his  little  sifitt^r; 
that  he  preferred  to  live  with  his  father; 
tliat  his  father  was  good  to  him,  although  he 
punished  him  when  he  did  not  obey.  When 
asked  relative  to  his  grandparents,  he  said 
that  he  liked  to  visit  his  grandparents,  and 
he  loved  them,  but  he  preferred  to  live  with 
his  father. 

Courts  sometimes  heed  the  expressed  wish  . 
of  an  infant  as  to  its  custody;  but  the 
worthlessness  of  such  an  expression  by  a 
child  of  BIX  years  of  age  is  clearly  shown  by 
this  case.  His  aversion  to  his  father  is  clear- 
ly the  outgrowth  of  this  contest  between  his 
father  and  his  grandparents;  and  the  en- 
mity now  in  his  heart  against  his  natural 
parent  has  been  instilled  there  for  the  pur- 
pose of  affecting  this  case,  rather  than  due 
to  any  judgment  of  the  child  as  to  the  vir- 
tues of  his  father.  No  other  explanation 
can  be  made  of  his  feelings  and  statement, 
in  view  of  the  great  number  of  neighbors  of 
the  father  who  testified  as  to  his  good  char- 
acter and  of  Ilia  kind  treatment  of  his  fam- 
ily. The  grandparents  are  past  middle  life, 
and  in  the  course  of  nature  in  all  probabil- 
ity will  die  before  this  child  is  old  enough 
to  sustain  himself;  and  in  all  probability, 
if  left  with  his  grandparents,  in  early  youth 
he  would  find  himself  robbed  of  their  care 
and  attention  by  death ;  and  at  a  time  when 
the  good  counsel  and  restraint  of  parents 
are  most  essential  in  his  life,  he  would  be 
without  the  love  of  a  mother  and  without 
the  counsel  and  restraint  of  a  considerate 
father.  There  would  be  nothing,  then,  be- 
tween him  and  complete  orphanage,  except 
a  father  from  whom  by  that  time  he  would 
be  irrevocably  estranged,  and  against  whom 
his  heart  would  be  deeply  embittered. 
Under  such  circumstances,  it  is  of  great  im- 
portance to  protect,  as  far  as  possible,  the 
welfare  and  happiness  of  this  child  of  tender 
years  from  the  effect  of  lost  of  respect  and 
affection  for  his  father. 

We  can  sympathize  with  the  grandparents 
in  their  distress  at  the  prospects  of  being 
separated  from  a  child  to  whom  they  have 
become  deeply  attached  because  of  natural 
ties  and  association,  but  sympathy  cannot 
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of  the  rights  of  this  father,  whom  the  voice 
of  nature  makes  the  natural  guardian  of  his 
child,  or  into  tlie  consideration  of  tiie  per- 
manent welfare  of  this  child,  who  for  many 
years  yet  must  have  a  protector  and  a  pro- 
vider. These  families,  so  far  as  this  record 
appears,  until  this  controversy  arose  lived 
in  peaceful  relation  to  each  other,  and  each 
entertained  the  highest  respect  and  regard 
for  the  other.  It  is  only  since  this  contest 
(liat  tilings  derogatory  to  the  good  character 
of  each  have  been  sought  and  have  been  ex- 
preBsed.  The  aid  defendants  in  error  have 
rendered  the  father  in  caring  for  this  child 
at  a  time  when  his  circumstances  were  snch 
that  he  was  unable  to  give  it  personal  at- 
tention is  highly  commendable,  and  mar 
seem  to  them  to  merit  their  further  custody 
and  control  of  ttie  child;  but  in  calmer 
moments,  when  they  have  fully  considered 
the  matter  and  remember  the  love  and  affec- 
tion for  their  own  children  and  the  pleas- 
ure and  pride  they  took  in  rearing  them, 
and  realizing  what  a  loss  it  would  have 
been  to  them  to  have  surrendered  their  owa 
children  to  others  permanently,  we  think 
they  will  then  conclude  that  they  should 
do  as  they  would  be  done  by,  and  be  vitl~ 
ing  that  this  father  should  hare  given  to 
him  that  which  is  his  own. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded,  with  di- 
rection to  grant  the  writ  and  award  the 
custody  of  the  child  to  plaintiff  in  error. 

All  the  Justices  concur. 


wnSST  VXBGINIA  SVPRE31G  COURT 
OF  APPEALS. 

BICHASD  F.  PARKER,  Appt, 

T. 

CITT  OF  FAIRMONT. 
W.  Va.  — ,  79  S.  E.  860.) 

Xulsance  —  abatement  by  municipality. 

1.  Under  the  provision  of  the  charter  of 
the  city  of  Fairmont,  same  as  Code  1906. 
chap.  47,  §  28,  that  "the  council  shall  have 
power  to  abate  or  cause  to  be  abated  any- 
thing which,  in  the  opinion  of  a  majority 
of  the  whole  council,  shall  be  a  nuiaanee." 
the  council  may  .abate  only  that  as  a  nni- 

Headnotes  by  Robinson,  J. 

Note.  —  For  municipal  control  over  tmcAr 
as  a  publie  nuisance,  see  notes  to  St.  Lonis 
V.  Edward  Heitzeberg  Packing  £  Prorisios 
Co.  39  L.R.A.  551;  Atlantic  Citv  v.  France, 
18  L.R.A.(N.S.)  156;  and  Rochester  *. 
Macauley-Fien  MilL  Co.  3%  UR.A.(K£.) 
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■anee  which  ii  neognimd  u  such  per  te,  or 
branded  »i  suvb  by  lawful  statute  or  ordi- 
nance. 

Same  —  sraok«. 

2.  'J  lip  proihiction  and  emission  of  amoke 
from  tlic  plant  of  a  liiwfii]  bimlncss  cminot 
be  aliatfd  by  tlie  city  of  Fairmont  urnlur  its 
iiUTe  ciitirttT  powers  to  abate  niiiifaiices  and 
to  prevent  injury  and  annoyanee,  in  the  ab- 
sence of  a  reasonable  ordinance  applicable 
alike  to  all  of  a  class,  making  guch  produe- 
ttoa  and  eiiiiKnion  unlawful. 
Injancllon  —  Illegal  inuiiicl|ial  action. 

3.  JOquity  will  restrain  a  muiiicipul  cor- 
poration from  proccedinfc  under  illi'fral  and 
in%'alid  order  or  resolution  to  remove  an 
alleged  nuisance,  where  private  ri<,'Iits  are 
unlawfully  encroached  upon  and  irrepara- 
ble injury  will  ensue. 

(September  23,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County 
disminaing  bis  bill  filed  to  enjoin  defendant 
from  interfering  with  hia  buainesa.  Be- 
Tened. 

The  factd  are  stated  in  the  opinion. 

McHsrs.  Freueli  McCrajr  and  Cliarlcs 
£.  Uofsg,  for  appellant: 

Defendant  tdiould  have  declared  the  emis- 
sion of  smolie  a  nuisance  by  general  ordi- 
nance. 

Lake  v.  Aberdeen,  57  Miss.  260;  Denver  v. 
Roofers,  46  Colo.  470,  25  L.R.A.(X.S.)  247, 
104  Pac.  1042;  Elkhart  v.  Murray,  165  Ind. 
3U4,  1  L.RA.(N.S.)  040,  112  Am.  St.  Rep. 
9.28,  75  N.  E.  593,  6  Ann.  Cas.  748;  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn. 
122,  33  L.RA.(N.S.)  41)4.  130  N.  W.  645, 
Ann.  Cas.  10120,  1U3U;  People  v.  Lewis.  86 
Mich.  273,  40  X.  W.  140. 

The  aullLQritip3  of  a  municipal  corpora- 
tion must  not,  by  ordinance  or  otherwiee, 
discriminale  ajrain^t  any  part  of  the  citi- 
xcna  thereof  in  the  use  of  their  property,  or 
place  thomsvlrea  in  a  aituation  to  do  so. 

Little  Chute  v.  Van  Camp,  136  Wis.  526, 
12S  Am.  St.  Gep.  HOC,  117  N.  W.  1012; 
Hagerstown  v.  IJjUiniore  &  0.  R.  Co.  107 
Md.  178,  120  Am.  St.  licp.  382.  08  Atl.  490; 
Boyd  V.  Frankfort,  117  Ky.  1!)0,  111  Am.  St. 
Rt'P  240,  77  S,  W.  Cti!);  .Mimt^jomerv  v. 
West,  140  Ala.  311,  0  L.R.A.(N'.S.)  6o9,'  123 
Am.  .<=:t.  Rep.  33,  42  So.  lO'lO,  13  Ann. 
Caa.  651;  Yick  Wo  t.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220.  6  Sup.  Ct.  Rep. 
1064;  Fulton  t.  Nortenian,  60  W.  Va.  S02, 
9  LJt.A.(N.S.)  1106.  55  S.  E.  658. 

A  mere  declaration  that  a  thing  ts  a 
nuisance  doca  not  make  i^  one,  and  does 
not  preclude  the  courts  from  reviewing  the 
action  of  the  anthoritiea  of  a  city  or  town 
making  such  deebtrntion. 

2  Smith,  Modern  Liiw  of  Mun.  Corp.  § 
1110;  Ti.H-sot  V.  Ureat  Southern  Tcieg.  & 
47  L.RJI.(NJS.) 


Teleph.  Co.  39  La.  Ann.  OM,  4  Am.  St.  Rep. 
248,  3  So.  261;  Dcs  Plainea  v.  Poyer,  123 
111.  348,  6  Am.  St.  Rep.  624,  14  N.  E.  677; 
Ex  parte  O'Leary,  63  Miss.  80,  7  Am.  St. 
Rep.  640,  3  So.  144;  Hnrmiaon  v.  Lewiatown, 
153  HI.  313,  46  Am.  St.  Rep.  893,  38  N.  E. 
628;  Groflsman  v.  Oakland,  30  Or.  478.  36 
L.Rjk.  603.  60  Am.  St.  Rep.  832,  41  Pac. 
5;  St.  Louis  V.  Sehnuckelberg,  7  Mo.  App. 
536;  llutton  t.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203;  Atlantic  City  v.  France,  75 
N.  J.  L.  910,  18  L.R.A.(N.S.)  156,  70  Atl. 
163;  Re  Junqua,  10  Cal.  App.  602,  103  Pac. 
159;  Oulf,  C.  &  S.  F.  R.  Co.  v.  Belton,  57 
Tex.  Civ.  App.  460,  122  S.  W.  413;  Denver 
V.  Rogers,  46  Colo.  479,  25  L.RA..(X.S.)  247, 
104  Pac.  1042;  Chicago  v.  Weber,  246  III. 
304,  34  L.Rj^.(X.S.)  306,  92  N.  E.  859,  20 
Ann.  Cas.  359;  Miller  v.  Syracuse,  168  Ind. 
230,  8  L.RA.(N.S.)  471,  120  Am.  St.  Rep. 
366,  80  N'.  E.  411;  Smith  t.  Kew  Albany,  175 
Ind.  279,  03  N.  E.  73;  Yatea  t.  Milwaukee, 
10  Wall.  407,  10  L.  ed.  984. 

An  injunction  will  lie  to  reatrain  the  ap- 
pellee, city  of  Fairmont,  from  interfering 
with  the  use  of  appfUant's  property,  which 
has  not  been  lawfully  aacertained  and  de- 
clared to  be  a  nuisance. 

Denver  v.  Mullen,  7  Colo.  345,  3  Pae.  693; 
People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1.  23  L.RA.  481,  37  Am.  St  Rep. 
522,  35  N.  E.  320;  Pieri  v.  Shicldsboro,  42 
Miss.  403;  Everett  v.  Council  Bluffs,  40 
Iowa,  66;  Quintini  v.  Bay  St.  Louis,  64 
Miss.  483,  60  Am.  Rep.  62,  1  So.  625;  Man- 
chester Cotton  Mills  V.  Manchester,  25 
Gratt.  825;  New  Orleans  Baseball  ft  Amuse- 
ment Co.  T.  Kew  Orleans,  118  La.  228,  7 
L.R.A.(N.S.)  1014.  118  Am.  St  Rep.  866,  42 
So.  784,  10  Ann.  (^s.  757;  Gould  &  Co.  v. 
Atlanta,  55  Ga.  678;  Schoen  Bros.  t.  At- 
lanta, 97  Ga.  697,  S3  L.RA.  804,  25  8.  E. 
:)S0;  Spiegler  v.  Chicago,  210  lU.  114,  74 
X.  E.  718;  Rushville  T.  Rushville  Natural 
Cas  Co.  132  Ind.  676,  16  L.BA.  321,  28  N. 
E.  853;  Baltimore  v.  Radecke.  40  Md.  217, 
33  Am.  Rep.  230;  Deems  v.  Baltimore,  80 
Md.  184,  26  L.R.A.  541,  45  Am.  St  Rep. 
m  30  Atl.  648;  Birdcall  t.  Clark,  73  N. 
Y.  73,  29  Am.  Rep.  105;  Harper's  Appeal, 
too  Pa.  9,  1  Atl.  791;  Austin  v.  Austin  City 
Cemetery  Asso.  87  Tex.  330,  47  Am.  St. 
I!ep.  11*4.  28  S.  W.  628;  Montgomery  v. 
Louisville  £  N.  R.  Co.  84  Ala.  127,  4  So. 
626;  Stevens  V.  St  Mary's  Training  School, 
144  111.  336.  18  L.RA.  832.  36  Am.  St.  Rep. 
443,  32  X.  E.  962;  Barthct  t.  New  Orleans. 
24  Fetl.  663;  Boyd  T.  Frankfort.  117  Ky.  199, 
111  Am.  St  Rep.  240,  77  S.  W.  660;  Cicero 
Lumber  Co.  v.  Cicero,  176  III.  9,  42  L.R.A. 
806,  68  Am.  St  Rep.  155.  51  N.  E.  758: 
Wheeling  A  E.  G.  R.  Co.  t.  Triadelphia,  58 
W.  Va.  487,  4  L.R.A.(N.S.)  321,  62  S.  E. 
499;  Tcasa  v.  St  Albans,  38  W.^a.  I,  IIL 
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LiJ\^.  BUZ,  n  a.  r,.  wv;  VjObli  a.  a. 
Co.  T.  Conley,  67  W.  Va.  129,  67  S.  E.  613. 

Mr.  Harry  Shaw  also  for  appellant. 

Messrs.  Walter  R.  Haggerty  and  Tnsca 
Morris,  for  appellee: 

Plaintiff's  dye  and  cleaning  cstabUshmeDt 
is  a  nuisance. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
13  How.  518,  14  L.  ed.  249;  Baltimore  &  P. 
R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  329,  27  L.  ed.  739,  743,  2  Sup.  Ct.  Rep. 
719;  Northwestern  Fertilizing  Co,  t.  Hyde 
Parle,  97  U.  S.  659,  669,  24  L.  ed.  1036, 1089; 
29  cfyc.  1168,  1172;  Hennessy  v.  Oarmoi^. 
50  N.  J.  Eq.  616,  26  Atl.  374. 

Certiorari  is  the'  proper  remedy  to  rariew 
the  action  of  a  city  council. 

County  Ct.  v.  Boreman,  34  W.  Va.  366, 
12  S.  E.  490;  Davis  v.  Filler,  47  W.  Va.  413, 
36  S.  E.  6;  Davis  v.  Davia,  40  W.  Va.  464, 
21  S.  E.  906;  6  Cyc.  751;  Merrick  v.  Arbela 
Twp.  41  Mich.  630,  2  K.  W.  922;  Re  Lanter- 
jung,  16  Jones  &  S.  308;  Bohinson  T.  Sac* 
ramento,  16  Cal.  208;  Shields  v.  Paterson, 
65  N.  J.  L.  495,  27  Atl.  803;  Macon  t.  Shaw, 
16  Ga.  172;  Re  Fay,  16  Picic.  243;  Christie  v. 
Bayonne,  64  N.  J.  L.  191,  44  Atl.  887  ;  6  Cyc 
753,  note;  People  ex  rel.  Huntting  t.  High- 
way Oomrs.  SO  N.  Y.  72;  Gilbert  T.  Police  & 
Fire  Comrs.  11  Utah,  378,  40  Fae.  264. 

Robinson,  J.,  delivered  the  opinion  of 

the  court; 

Parker  was  summoned  before  the  mimid- 
pal  council  of  the  city  ol  Fairmont  to  show 
cause  why  his  dye  worlcs,  located  in  a  resi- 
dence section  of  tliat  city,  should  not  be  de- 
clared  a  nuisance  by  reason  of  the  coal 
smoke  and  soot  produced  and  emitted  there- 
from. Upon  a  hearing  of  the  matter,  tlie 
dye  worlcs  was  declared  to  be  such  a  nui- 
sance and  the  mayor  vas  ordered  to  proceed 
to  abate  the  same.  Thereupon  Parker  by 
this  suit  sought  to  enjoin  the  city  author- 
ities from  proceeding  further  toward  inter- 
fering with  his  business,  on  the  ground  that 
the  proposed  interference  was  without  war- 
rant of  law  and  would  irreparably  damage 
him.  He  obtained  a  preliminary  injunction, 
but  upon  a  hearing  the  same  was  dissolved 
and  his  bill  dismissed.  From  the  decree  in 
the  premises  he  has  appealed. 

The  city  authorities  claim  power  to  make 
the  order  which  they  did  under  provisions 
of  the  city  charter  and  an  ordinance  of 
the  city,  which  are  as  follows:  "The  coun- 
cil shall  have  power  within  the  said  city 
...  to  prevent  injury  or  annoyance  to 
the  public  or  individuals  from  anything 
dangerous,  offensive,  or  imwholesome; 
.  .  .  to  abate  or  cause  to  be  abated  any- 
thing which,  in  the  opinion  of  a  majority  of 
the  whole  council,  shall  be  a  nuisance." 
Acts  1899,  chap.  II.  "Whenever  any  out- 
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ouiu«,  privy,  aogpen,  SMOie,  or  otner  Duiia- 
ing  within  said  city  sliall  b«,  by  a  majority 
of  the  whole  council,  declared  a  nuisance  or 
injurious  to  the  health  or  comfort  of  anj 
person  or  persons,  the  owner,  agent,  or  lesa^ 
of  the  property  sludl  be  notified  by  tlie 
mayor  to  abate  the  nuisance  by  removal  or 
keeping  in  proper  order  such  building;  and 
in  case  of  refusal  or  neglect  to  comply  with 
such  notice,  the  mayor  shall  direct  tlie 
proper  officer  of  the  city  to  have  the  sane 
put  in  order  or  removed,  and  report  his  pro- 
ceeding and  costs  incurred  by  him  to  the 
mayor,"  etc.  Municipal  Code  of  the  City  of 
Fairmont,  cbap.  27,  §  36. 

Plaintiff's  business— hii  nse  of  the  pxen- 
isM— is  not  per  «e  a  nuisance.  It  is  a  is«- 
ful  one.  The  provisions  which  we  have 
quoted  do  not  brand  it  as  unlawful.  Those 
provisions  do  not  forlnd  smoke  and  soot 
from  being  jpodnced  and  emitted.  It  would 
seem  that,  under  the  charter  power  "to  pre- 
vent injury  or  annoyance  to  the  pnUic  or 
individuals  from  anything  dangerous,  of- 
fensive, or  nnwholesome,"  the  tity  author- 
ities could  make  a  just  and  reasonal^e  reg- 
ulation  as  to  the  production  and  emission  of 
smoke  and  soot,  applicable  tb  all  alike  of 
the  same  class,  and  not  merely  directed 
toward  the  property  and  bosiness  of  one  per- 
son. But  we  find  no  power  in  the  city  to 
strike  directly  at  plaintiff  alme.  Plaiolr 
the  ordinance  quoted  as  relied  upon  does  not 
apply  to  the  production  and  emiasion  of 
smoke  and  soot.  It  is  an  ordinance  most 
apparently  directed  wholly  against  build- 
ings of  a  very  disUnet  class.  Nor  can  the 
granted  power  *^  abate  or  eaose  to  be 
abated  anything  which,  in  the  (pinion  of  s 
majority  of  the  whole  ooimeil,  shall  be  a 
nuisance,"  bo  properly  viewed  as  authorizins 
the  council  to  single  out  and  condemn  as  to 
any  sole  individual  that  which  is  ordinarily 
lawful.  That  provision  cannot  rightly  be 
construed  to  mean  that  the  council  may  de- 
termine that  to  be  a  nuisance  which  is  not 
such  by  the  common  law,  by  statute,  or  by 
ordinance.  It  gives  power  to  al>ate  nui- 
sances, not  to  determine  what  shall  be  con- 
sidered nuisances.  It  plainly  relates  to  nui- 
sances per  se,  those  primarily  branded  s« 
such  by  the  law.  Dillon  Mun.  Corp.  5th  eil. 
§§  690,  694;  St  Paul  v.  Gilfillan,  36  Mian. 
208,  81  N.  W.  40.  The  charter  proviiion 
grants  a  police  power  of  abatement;  not  ss 
arbitrary  power  of  determining  that  som^ 
thing  is  a  nuisance  wliich  by  no  law  i< 
Icnown  to  be  such.  It  is  not  reasonable  to 
presume  that  the  legislature  meant  to  gnet 
such  arbitrary  power  to  the  municipal  so- 
thorities.  True,  the  opinion  of  the  nujoritT 
of  the  whole  council  is  called  for  by  thp  pro- 
vision. But  that  opinion  is  to  be  appliril  ii 
diKeming  that  the  thing  compJainH 


cozDM  intniii  tae  CKUgorj  of  nuisanceB  pro- 
Douneed  to  be-  snch  by  law.  Clearly  the 
power  granted  ii  to  abate  what  the  law 
hold!  to  be  a  suiaanee,  not  to  enact  that  any 
particular  thing  Is  a  nnlaance.  In  this  view 
we  are  conflrmoi  by  the  forceful  writing  of 
Judge  Dent  in  Davis  t.  Davis,  40  W.  Va. 
474,  21  S.  E.  906. 

Such  E  power  as  is  claimed  by  the  city 
herein  cannot  be  upheld.  The  municipal 
authorities  of  Fairmont  may,  by  the  power 
in  the  city  charter,  Abate  per  se  nuisances ; 
or  under  other  powers  granted  by  the  char- 
ter, it  may  pass  reasonable  ordinances  pre- 
venting injury  or  annoyance  to  the  citizens. 
All  that  ia  quite  different  from  arbitrarily 
singling  out  a  lawful  businesB  of  one  indi- 
vidual and  making  a  law  applicable  to  him 
alone,  which  is  the  substance  of  the  city's 
action  as  to  the  plaintiff  herein.  The  coun- 
cil must  proceed  under  eatablished  law,  not 
under  arbitrary  rule.  It  must  ordain  and 
publish  law  which  relates  to  alt  alike  that 
are  similarly  situated,  and  then  enforce  the 
aame.  It  cannot  make  the  law  and  enforce 
it  at  the  same  time  in  individual  cases.  Such 
a  power,  it  is  said  generally,  cannot  be  tol- 
erated. Lake  v.  Aberdeen,  57  Miss.  280.  It 
may  be  that  the  smoke  and  soot  from  plain- 
tiff's dye  .works  should  be  abated;  but  £he 
city  of  Fairmont  has  not  power  to  proceed 
flimply  against  that  smoke  and  soot.  It 
must  proceed  uniformly  as  to  that  and  all 
other  similarly  produced  and  emitted  smoke 
and  soot.  Becognition  and  adherence  to 
tikis  rule  is  worth  more  indeed  than  any 
good  that  might  come  to  the  citizens  com- 
plaining of  plaintiff's  dye  works  in  this  par- 
ticular  case.  Only  the  even  administration 
of  the  law  produces  ultimate  public  good. 
It  ia  dangerous  ever  to  ignore  the  principle, 
or  to  open  the  door  for  its  disregard.  Mr. 
Justice  Miller,  in  Yates  v.  Milwaukee,  10 
Wall.  407,  IS  L.  ed.  984,  said:  "It  is  a 
doctrine  not  to  be  tolerated  in  this  country, 
that  a  municipal  corporation,  without  any 
general  laws  either  of  the  city  or  of  the 
state,  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  its  men 
declaration  that  it  is  one,  subject  it  to  re- 
moval by  any  person  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself.  This 
would  place  every  house,  every  business,  and 
all  the  property  of  the  city,  at  the  uncon- 
trolled  will  of  the  temporary  local  author- 
ities." It  seems  unnecessary  to  cite 
authorities  for  this  principle.  Reason  im- 
presaea  it.  The  books  abound  in  ita  Jnatifl- 
cation. 

We  are  firmly  of  the  opinion  Uiat,  though 
the  ei^  of  Fairmont  had  the  power  to  enact 
laws  regulating  the  production  and  emission 
of  smoke  and  soot,  at  the  time  of  the  proce- 
dure against  plaintiflTa  business  neither  the 
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city  ebarter  nor  uny  ordinance  passed  in 
pursuance  thereof  warranted  the  order  to 
abate  that  buainesB  as  a  nuisance. 

What  was  plaintiff*!  remedy  to  prevent 
the  dty's  unwarranted  interference  with  his 
lawful  business,  or  use  of  the  premises? 
Clearly,  that  which  he  chose,  injunction. 
That  the  threatened  invasion  of  plaintiff's 
private  rights  under  the  illegal  and  invalid 
resolution  of  the  council,  if  allowed  to  be 
carried  out,  would  affect  the  very  substance 
of  plaintiff's  estate  and  produce  irreparable 
damage,  is  boldly  apparent  from  the  nature 
and  circumstances  of  the  case.  That  plain- 
tiff has  no  adequate  remedy  at  law  is  equal- 
ly clear.  The  case  comes  plainly  within  the 
rule  allowing  equity  cognizance.  "Injunc- 
tion will  lie  to  restrain  proceedings  of  a 
mimicipal  corporation  to  remove  an  alleged 
nuisance,  whae  private  rights  are  en- 
croached upon  and  irreparable  injuiy  will 
ensue."  Smith,  Mun.  Corp.  §  1629;  High  on 
Injunctions,  §  1243;  118  Am.  St.  Rep.  376. 
note;  Bristol  Door  &  Lumber  Co.  v.  Bristol, 
97  Va.  304,  76  Am.  St.  Rep.  783,  33  S.  E. 
688. 

As  to  the  public  represented  by  the  mu* 
nicipal  authorities,  plaintiff's  use  of  his 
premises  is  not  shown  to  be  a  nuisance. 
We  repeat  that  use  is  ordinarily  lawful,  and 
in  behalf  of  the  public  it  has  not  been 
branded  as  unlawful  by  an  enactment  with- 
in the  power  of  the  city.  This  being  true, 
the  city,  by  its  answer  in  the  cause,  cannot 
justify  its  act  against  plaintiff.  It  cannot 
say  merely  by  its  answer  that  the  use  ia  in 
fact  a  nuisance.  It  must  first  say  that  by 
general  and  uniform  ordinance.  Of  course, 
plaintiff's  use  may  be  a  private  nuisance  of 
which  some  individual  may  complain  in 
equity  regardless  of  city  ordinance.  But  we 
have  only  the  question  of  the  right  of  the 
city  to  complain. 

The  decree  is  erroneous.  It  will  be  re- 
versed. The  court  should  not  have  dissolved 
the  injunction,  but  perpetuated  it.  That 
which  the  Circuit  Court  should  have  done 
will  now  be  done  here. 


KANSAS  SUPIUEQMi:  0O1TRT. 
LINDSAY  L.  HILL.  Appt. 

V. 

ATCHISON,    TOPEKA,    St    SANTA  JB 
RAILWAY  COMPANY. 

(81  Kan.  879,  106  Pae.  447.) 

Haster  —  liability  —  Injuries  to  servant 
—  defective  but  not  dangerous  appli- 
ance. 

1.  In  the  absence  of  wanton  or  iaten- 
HeadDotes  1^  Bucsoir,  J. 


biuiiai     niuiiguuiiig,    ail  "  >ii'- 

nisheB  defective  instrumontalities  is  liable 
to  an  employee  only  when  danfjcr  would 
reasonably  be  apprehended  from  their  use. 
Same  —  danger  not  anticipated  —  effect 
on  liability. 

2.  If  persons  of  ordinary  caution  and 
prudence  would  not,  In  the  light  of  the  at- 
tendant circumstances,  anticipate  danger 
in  using  a  defective  appliance,  and  danger 
was  not  a  natural  and  probable  consequence 
of  such  use,  liability  to  an  employee  for 
negligence  in  ftirnisbing  it  does  not  arist' 
against  the  employer. 

(Benson,  J.,  disBents.) 

(December  11,  1808.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
j-V  the  District  Court  for  Sumner  County ' 


an  action  brought  to  recover  d:iniiigeA  for 
personal  injuries  for  which  dofrndanc  wis 
alleged  to  be  responsible.  Aflirmcd. 

Statement  by  Benson,  J.: 

The  plaintiff,  a  fireman,  slipped  from  the 
steps  of  his  engine  as  he  w.i3  going  doon 
to  turn  a  switch.  His  left  leg  was  caught 
under  the  wheels  of  the  engine  and  croshnl. 
80  as  to  require  amputation.  He  alleged 
that  the  cause  of  his  injury  was  a  coatin;; 
of  ice  upon  the  step,  caused  by  a  leak  in  tae 
tank  hose.  On  the  evening  of  December  I^tb 
the  plaintiff  and  the  engineer  of  this  locomo- 
tive had  taken  it  to  the  roundhouse  at  La 
Junta.  This  hose  was  then  leaking;  the 
leak  being  caused  by  a  hole  worn  through 
the  hose  by  contact  with  a  metal  pipe.  The 


Ifote. "  ILtabiUty  of  master  for  injuries 
oautied  by  defective  coniUtlona  or  up- 
plianoea  wMch  are  not  dangerout. 

In  the  foregoing  case  the  court  enunciates 
a  principle  which  is  beyond  question,  name- 
ly, that  a  master  cannot  be  lield  liable  where 
the  danger  is  one  which  cannot  reasonably 
be  anticipated,  although  possibly  there  may 
be  some  defects  in  the  instrumentalities  fur- 
nished bpr  the  master.  There  may,  of  course, 
be  conflict  in  the  application  of  this  prin- 
ciple to  any  particular  state  of  facts,  but 
the  principle  itself  has  been  appro\'ed  in  a 
large  body  of  decisions. 

It  would  be  impracticable,  if  not  impos- 
sible, to  gather  all  of  the  cases  in  which  this 
principle  has  been  applied  or  enunciated.  It 
is  the  purpose  of  this  note,  rather,  to  call 
attention  to  some  of  the  situations  in 
which  it  has  been  applied. 

One  of  these  is  wnere  a  servant  Is  in- 
jured by  reason  of  a  defect  in  a  simple  tool, 
and  liability  is  denied  upon  the  ground  that 
such  an  injury  could  not  have  been  antici- 
pated. 

Thus,  th'e  master  may  assume  that  the 
employees  using  simple  tools  will  discover 
defects  therein.  O'Brien  v.  >fissouri,  K.  & 
T.  R.  Co,  30  Tex.  Civ.  App.  628,  82  S.  W. 
319. 

And  in  Garnctt  v.  Phnenix  Bridge  Co.  98 
Fed.  192,  the  master  was  held  not  liable 
for  injuries  caused  by  the  servant's  using 
a  defective  wrench,  since  such  injuries  could 
not  have  been  anticipated.  See  also  House 
V.  Southern  R.  Co.  152  N.  C.  397,  67  S.  E. 
981. 

Upon  the  general  question  of  the  liability 
of  master  for  defects  in  simple  tools,  see 
notes  to  Vanderpool  v.  Partridge,  13  L.R.A. 
(N.S.)  6G8;  Sticridan  v.  Gorham  Mfg.  Co. 
]3  L.R.A.(N.S,)  687;  and  Parker  v.  William 
C.  Wood  Lumber  Co.  40  L.R.A.  (N.S.)  832. 

Another  situation  in  wiiich  tlie  general 
rule  stated  above  is  applicable  is  where  the 
master  has  promised  to  repair  some  instru- 
mentality which,  althouifh  possibly  defect- 
ive, is  not  dangerous  for  the  scn'ant  to 
use  in  that  condition.  As  to  the  master's 
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promise  to  repair  not  made  with  refert-nce 
to  the  snrvantV  safety,  sec  note  to  Ditnpher 
V.  Farr  &  B.  Mfg.  Co.  45  L.R.A.(X„S.)  363. 
Upon  the  question  of  the  master's  promiaC 
to  remedy  conditions  or  to  furnish  other 
appliances  where  they  were  already  reason- 
ably safe,  see  note  to  Coin  v.  John  II.  Talge 
Lounge  Co.  25  L.R.A.(K.S.)  1173. 

In  both  of  the  situations  sn;rgeated  '>y  t?  p 
titles  to  the  foregoing  notes,  tlie  master  is. 
as*  a  general  rule,  held  not  liable  for  in- 
juries following  a  breach  of  the  promise.  It 
is  to  be  noted  that  in  Hill  v.  Atchison. 
T.  &  S.  F.  E.  Co.  there  was  a  promise  to  re- 
pair, and  the  court  pointed  out  that  the 
promise  was  not  made  with  reference  to 
the  servant's  safety;  and  furthermore  it 
may  be  said  tliat,  as  the  court  held  that  the 
situation  was  not  dangerous,  the  promise 
could  have  no  effect  on  the  question  of  tlie 
master's  liabilitv.  since,  as  was  pointed  out 
in  the  note  in  25  L.R.A. (X.S.)  1179,  the 
promise  to  repair  has  no  effect  unless  the 
conditions  with  reference  to  which  the  prom- 
ise was  made  were  negligent. 

Again,  the  master  is  generally  held  not 
to  be  liable  for  injuries  where  such  injuries 
are  caused  by  an  accident  of  an  exceptional 
character. 

Thus,  in  Labatt  on  Master  &  Servant,  Sd 

ed.  vol.  3,  §  1045,  the  author  says:  "A 
principle  frequently  applied  is  that  in  cer- 
tain states  of  the  evidence  a  court  is  en- 
titled to  declare  as  a  matter  of  law  that  the 
catastrophe  in  question,  thougli  a  natural 
and  possible  result  of  the  conditions  which 
existed,  was  so  'rare  and  peculiar'  ( Mc- 
Kally  V.  Savannah,  F.  ft  W.  R.  Co.  SO  Oa. 
262,  12  S.  E.  351),  or  so  far  'outside  the 
range  of  ordinary  experience'  (Allison  Mf?. 
Co.  v.  McCormick,  118  Pa.  519,  4  Am.  St. 
Rep.  613,  12  Atl.  273,  and  Cook  v.  Unifrd 
States  Smelting  Co.  34  Utah,  190.  97  Pac. 
28),  or  'out  of  the  common  course'  (SchulU 
V.  Chicago  &.  N.  W.  R.  Co.  67  Wis.  6HV  53 
Am.  Rep.  881,  31  N.  W.  3211,  or  extraordi- 
nary (Emrieh  Furniture  Co.  v.  Byrnes,  44 
Ind".  App.  341,  87  if.  E.  1042  and  Folev  r. 
McMahon,  114  Mo.  App.  442,  90  8.  W.  113). 
i  or  bad  never  occurred  befm  'in  yean  of 


engineer  reported  thi3  defect  by  an  entry 
upon  It  book  at  the  office  kept  for  such  re- 
ports. Tile  next  morning  they  found  tho 
hose  etill  leaking.  They  called  upon  the 
roundhoiue  foreman  for  a  new  hose,  and 
were  given  a  requisition  upon  the  store- 
house for  one,  but  there  was  none  in  stock, 
and  the  foreman  wrapped  the  defective  hose 
with  rubber,  thereby  stopping  the  leak,  and 
directed  them  to  go  out  upon  their  trip 
with  the  engine,  which  they  accordingly  did. 
They  returned  with  the  engine  to  La  Junta 
on  December  17th,  when  they  again  called 
the  foreman's  attention  to  this  defective 
hose,  and  were  told  that  a  new  one  would  be 
supplied  as  soon  as  it  could  be  obtained,  but 
that  there  was.  none  on  hand  yet.  The  en- 
f^neer  said  tliere  should  be  a  new  hose,  as 
that  one  was  liable  to  leak  or  break.  The 

human  experience'  (Stefanowski  v.  Chain 
Belt  Co.  12!)  Wis.  484,  7  L.R.A.(y.S.)  955, 
109  N.  \V,  532 ) ,  that  the  master  could  not 
reasonably  be  expected  to  conduct  his  busi- 
nefla  in  such  a  manner  as  to  eliminate  the 
risk  of  its  occurrence." 

So,  it  is  error  to  charge  a  jury  that  a 
master  who  might  have  known,  by  the  use 
of  ordinary  care  and  diligence,  that  a  tool 
furnished  his  servant  for  use  was  defective, 
is  liable  for  the  injury  resulting  from  its 
use,  "irrespective  of  any  probability  of  harm 
or  danger  in  using  it.''  Little  Rock  &  Ft. 
S.  B.  Co.  V.  Duff^,  35  Ark.  602,  13  Am. 
Xpg.  Cas.  2S6. 

Compare  the  statement  that  there  may  be 
defects,  and  these  may  have  been  known, 
and  yet  they  may  have  been  such  as  no 
amount  of  care  and  caution  on  the  part  of 
the  employer  would  have  disclosed  to  be 
dangerous,  so  that  they  should  have  been 
yarded  against  as  dangerous.  Morris  v. 
rjlcason,  1  111.  App.  510. 

The  master  cannot  be  held  to  the  duty  of 
anticipating  that  a  worn  place  in  a  floor 
8  or  10  invhes  long,  1  to  3}  inches  wide, 
and  i  to  I  Inches  deep,  would  to  deflect  a 
wlioolbarrow  as  to  cause  injuries  to  his 
servants.  Landrigan  v,  Tavlor-Qoodwin  Co. 
197  Mass.  582,  84  N.  E.  31*4. 

Where  a  teaspoonful  of  molten  iron  fell 
upon  a  damp  floor,  exploded,  and  a  portion 
fiew  up  and  struck  plaintiff  in  the  eye,  it 
was  held  that  the  master  was  not  liable,  as 
danger  from  such  a  source  was  but  a  remote 
pontingencv.  Xowakowski  v.  Detroit  Stove 
Works,  130  Mich.  308.  80  N.  W. 

Again,  it  has  been  held  that  where  acci- 
dents occurred  from  defects  which  could 
not  have  bocn  reasonably  anticipated,  the 
defect  in  question  could  not  be  considered 
the  proximate  cause  of  the  injury. 

This  principle  is  illustrated  by  the  fol- 
lowing cases: 

A  defect  in  an  engine  which  caused  a 
train  to  stop  is  not  the  proximate  cause  of 
a  collision  due  to  a  following  train  running 
into  it,  if  the  collision  would  not  have  liap- 
peued  if  proper  signals  bad  been  displayed 
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engine  was  again  taken  out  and  worked  by 
these  two  men,  until  December  22d,  when 
they  were  ordered  to  run  it  without  any 
cars  attaclied  backward  from  Garden  City  to 
Dodge  City.  This  they  did  arriving  at  Dodge 
City  about  10  P.  M.  Down  to  the  time  they 
left  Garden  City  the  hose  had  not  leaked 
to  their  knowledge.  position  of  the 

hose  was  behind  the  steps,  and  about  10 
inches  from  them,  and,  as  the  engine  was 
moving  east  that  night,  it  was  north  of  the 
steps.  The  wind  was  blowing  from  tlie 
north,  and  the  night  was  cold.  When  slow- 
ly approaching  the  switch  leading  to  the 
roundhouse  at  Dodge  City,  ih»  plaintifT, 
with  his  lantern  swung  upon  his  arm  and  his 
switch  key  in  hand,  stood  with  one  foot  up- 
on the  lower  step,  and  the  other  upon  the 
step  above,  holding  to  the  rails  of  the  cab 

or  obser^■ed.  Louisville  &  N.  R.  Co.  v.  Keif- 
fer,  132  Ky.  419,  113  S.  W.  433. 

The  binding  of  the  side  curtain  of  a  sum- 
mer street  car  in  the  crevice  in  which  it 
runs  is  not  the  proximate  cause  of  injury 
to  a  conductor  wno,  in  collecting  fares,  at- 
tempts to  raise  the  curtain  to  reach  pas- 
senger^  in  a  seat  behind  it,  and,  because  it 
dors  not  work  properly,  falls  from  the  car. 
Rirh  V.  Asheville  Electric  Co.  152  N.  C. 
689,  30  L.R.A.(N.S.)  428,  68  S.  E.  232. 

If  the  accident  was  caused  by  the  break- 
ing of  a  shaft,  and  the  defect  proved  is  the 
denciency  of  a  journal,  there  can  be  no  re- 
covery, unless  the  proof  shows  that  the  de- 
ficiency had  a  tendency  to  cause  the  break, 
and  that  such  tendency  was  sufficient  to 
clmrge  the  master  with  notice.  Breen  v. 
St.  Louis  Cooperage  Co.  50  Mo.  App.  202. 

A  defect  in  the  throttle  of  an  engine  can- 
not be  said  to  be  the  proximate  cause  of 
an  injury  to  a  servant,  due  to  the  engine's 
moving,  if  the  engineer  had  control  of  It, 
and  it  moved  solely  in  response  to  bis  mov- 
ing the  lever.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Seeger,  44  Tex.  Civ.  App.  634,  98  S.  W. 
892. 

The  circumstance  of  a  conductor's  loosing 
his  hold  of  a  heavy  box  which  he  is  help- 
ing tlip  plaintiff  to  unload  from  a  car,  owing 
to  liis  aocideatally  putting  hia  foot  through 
a  hole  in  the  floor  of  the  car,  is  not  the 
proximate  cause  of  an  injury  which  the 
plaintiff  receives  through  the  falling  of  the 
box.  Louisville,  N.  A.  &  C.  R.  Co.  v.  South- 
wick,  16  Ind.  App.  486,  44  N.  E.  263  (pecu- 
liar and  unUdUal  accident,  not  to  have  been 
anticipated).  Generally,  as  to  anticipation 
as  an  clement  of  proximate  cause,  see 
note  to  Kreigh  v.  Westinghouse,  C.  K.  A 
Co.  11  L.R.A.1X.S.)  684. 

A  master  is  not  bound  to  give  warning 
and  instructions  to  a  young  and  inexperi- 
enced servant  concerning  dangers  of  the  em- 
ployment, where  they  are  of  such  a  naturR 
as  to  render  injury  very  improbable,  and 
they  come  only  from  negligence  which  the 
master  has  no  reason  to  expect.  Siddall  v. 
Pacifie  Milli,  162  Maw.  378,  38  N.  E.  969. 

W.  M.  O. 


to  turn  the  Bwitch  his  foot  aliped  from  tlic 
lower  Btep,  and  he  was  injured  aa  already 
stated.  It  waa  then  discovered  that  the 
hoae  wa4  leaking,  and  that  the  step  waa 
covered  with  ice. 

On  crosa-examinatiop  the  plaintiff  testi- 
fied: 

Well,  the  hose  was  wrapped  and  stopped 
the  leaking,  but  it  was  liable  to  break  at 
any  time,-  and  we  kept  talking  to  them 
about  it,  wanting  them  to  keep  their  minds 
oa  it  BO  as  when,  they  got  one  they  would 
put  it  on. 

Q.  Is  that  the  reason  that  you  went  in 
and  called  for  the  hose  after  it  had  been 
wrapped  T 

A.  Yes,  sir. 

The  court  sustained  a  demurer  to  the  evi- 
dence, and  this  is  the  ruling  complained  of. 

Mr.  W.  W.  Schwinn.  for  appellant: 

If  the  servant  calls  the  master's  attention 
to  a  defect  in  any  tool  or  appliance  with 
which  he  is  to  work,  and  the  master  re- 
pairs the  same  and  tells  the  servant  to  go 
on  and  work  with  it,  and  promises  him  a 
new  one  as  soon  as  it  can  be  procured,  the 
servant  may  go  on  and  work  under  the  as- 
sumption that  the  defective  appliance  has 
been  so  repaired  as  to  make  it  safe,  and  may 
continue  to  work  until  he  has  actual  notice 
that  it  is  unsafe. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Midgett,  1 
Kan.  App.  138,  40  Pac.  995;  Atchiaon.  T.  ft 
S.  F.  R.  Co.  V.  Sadler,  38  Kan.  128,  6  Am. 
St.  Rep.  720,  16  Pac.  46;  Southern  Kansas 
R.  Co.  V.  Croker,  41  Kan.  747,  13  Am.  St. 
Rep.  320,  21  Pac.  785;  Atchison,  T.  ft  S.  F. 
R.  Co.  V.  Lannigan,  56  Kan.  109,  42  Pac.  343; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  McKec,  37 
Kan.  692,  15  Pac.  4S4;  Missouri,  K.  ft  T.  R. 
Co.  V.  Puckett,  62  Kan.  770,  64  Pac.  631. 

Messrs.  W.  R.  Smitli,  O.  J.  Wood,  and 
Alfred  A.  Scott,  for  appellee: 

The  master  is  required  to  exercise  rea- 
sonable and  ordinary  care  and  diligence,  and 
only  such,  in  furnishing  to  his  employees 
reasonably  safe  machinery  and  instrumen- 
talities for  performance  of  the  work. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204,  15  Am.  Neg.  Cas.  19. 

Where  the  servant  has  as  full  knowledge 
of  the  facts  and  is  as  capable  of  appreciat- 
ing the  danger  arising  therefrom,  if  any,  as 
the  master,  he  assumes  the  risk  and  cannot 
recover. 

Rush  T.  Missouri  P.  R.  Co.  36  Kan.  137,  12 
Pac  582;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Stone,  77  Kan.  642,  05  Pac.  1049;  4  Thomp. 
Neg.  §  4632. 

The  testimony  of  the  plaintiff  that  the  de- 
fendant had  promised  to  make  certain  re- 
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upon  that  promise  as  will  rebut  the  pre- 
sumption of  an  acceptance  of  the  risk,  where 
there  is  no  evidence  that  plaintiff  com- 
plained of  the  defect  aa  making  his  wort 
more  dangerous,  or  that  he  ever  thonght 
of  quitting  his  job  unless  repairs  were  made. 

BodiveU  V.  Nashua  Mfg.  Co.  70  N.  H.  3M^ 
47  Atl.  613;  Consolidated  Coal  Co.  t.  Bo- 
kamp,  181  111.  9,  54  N.  E.  667 :  Havball  v. 
Detroit,  G.  H.  &  M.  R.  Co.  114  Mich.  135, 

72  N.  W.  145;  11  Labatt,  Mast,  ft  S.  J  421; 
Erdman  v.  Illinois  Steel  Co.  95  Wis.  0,  GO 
Am  St.  Rep.  66.  SO  N.  W.  993,  1  Am.  Keg. 
Rep.  199. 

Benson,  J.,  delivered  the  opinion  of  tbe 
court: 

It  is  stated  by  counsel  that  the  dennrTer 
was  sustained  upon  the  ground  that  the 
danger  from  the  leaky  hose  was  one  of 
the  risks  assumed  by  the  plaintiff  in  con- 
tinuing in  the  service  after  he  had  acquired 
knowledge  of  the  defect.  If  this  were  the 
only  reason  for  the  ruling,  it  could  not  be 
sustained.  As  we  view  the  evidence,  tia 
complaints  made  concerning  the  defective 
hose,  and  the  promise  given  to  replace  it. 
presented  questions  of  fact  concerning  the 
assumption  of  risk,  proper  for  the  findings 
of  a  jury.  Southern  Kansas  R.  Co.  v.  Cro- 
ker, 41  Kan.  747,  13  Am.  St.  Rep.  330,  21 
Pac.  786 ;  Andrecsik  v.  New  Jersey  Tube  Co. 

73  N.  J.  L.  664,  4  L.R.A.(N.S.)  913,  63  AtL 
710,  9  Ann.  Cas.  1006,  20  Am.  Neg.  Rep.  414; 
Hough  V.  Texas  ft  J?.  R.  Co.  100  U.  S.  SIS, 
26  L.  ed.  612. 

The  vital  question  is  whether,  in  requiriofc 
the  use  of  this  appliance  after  notice  of  it^ 
defective  condition,  the  defendant  was  guilty 
of  such  negligence  as  afforded  the  plaintiff  a 
right  of  recovery  for  the  injuries  suffered. 
In  the  absence  of  wanton  or  intentional 
wrongdoing,  an  employer  who  furnishes  de- 
fective instrumentalities  is  liable  only  where 
danger  to  the  employee  would  reasonably  be 
apprehended  from  their  use.  If  persons  of 
ordinary  caution  and  prudence  would  not,  in 
the  light  of  the  attendant  circumstances,  an- 
ticipate danger  from  the  use  of  a  defective 
appliance,  and  danger  was  not  a  natural  and 
probable  consequence  of  such  use,  liability 
to  an  employee  for  furnishing  such  appliance 
does  not  arise.  On  the  other  hand,  it  is  Mi 
that  negligence  is  a  ground  of  action  for 
an  injury  where  it  appears  that  "the  injury 
was  the  natural  and  probable  consequence 
of  the  negligence  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  Schwatzs- 
child  A  S.  Co.  V.  Weeks,  72  Kan.  190.  4 
L.R.A.(N.8.)  516,  83  Pac.  406,  19  Am.  Neg. 
Rep.  242.  It  is  also  held,  however,  that  it  is 
not  necessary  that  the  specific  injuij  ihoald 
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have  been  foreseen;  but  only  an  injury  of 
some  choracter.  Atchison,  T.  &.  S.  F.  R.  Co. 
V.  Parry,  67  Kan.  516,  73  Pac  105.  Theae 
general  principlea  are  supported  by  other  de- 
ciaiona  of  this  court  and  the  courts  of  other 
states,  and  are  stated  by  text  writers. 
Cleghom  y.  Thompson,  S2  Kan.  727,  54 
L.R.A.  402,  64  Pac.  005 ;  Missouri  P.  R.  Co. 
V.  Columbia,  65  Kan.  3S0,  68  L.R.A.  390,  69 
Pac.  338;  Rodgers  r.  Missouri  P.  R.  Co.  76 
Kan.  222,  30  L.R.A.(N.S.)  658,  121  Am.  St. 
liep.  416,88  Pac.  885, 12  Ann.  Cas.  441;  Leo- 
nard V.  Collins,  70  N.  Y.  90 ;  McCallum  t.  Me- 
Callum,  68  Minn.  288,  69  N.  W.  1019;  Willi- 
ams V.  Southern  R.  Co.  119  N.  C.  746, 26  S,  E. 
32;  1  Labatt,  Mast.  &  S.  §  142;  Tbomp.  Neg. 
§§  57-69;  Bishop,  Noncontract  Law,  §  691. 

The  hose  was  used  to  conduct  water  from 
the  tank  to  the  injector  to  supply  the  boiler. 
If  through  leakage  it  should  become  inade- 
quate for  this  purpose,  an  insufficient  sup- 
ply might  result,  and  the  natural  and  prob- 
able consequences  of  such  insufficiency 
would  be  foreseen;  but  it  does  not  seem 
reasonable  to  the  court  that  the  formation 
of  ice  upon  the  steps  from  the  spray  borne 
by  the  wind  from  the  leak  was  a  conse- 
quence which,  in  the  exercise  of  reasonable 
rnre  And  caution,  ought  also  to  have  been 
foreseen  or  anticipated.  The  hose  was  un- 
dor  the  floor  of  the  cab  and  about  10  inches 
behind  the  steps.  Unless  blown  aside  by  the 
wind  or  affected  by  the  movement  of  the 
pngine,  water  issuing  from  the  aperture 
would  have  fallen  harmlessly  to  the  ground. 
The  contention  is,  and  the  evidence  tended 
to  support  it,  that  the  action  of  the  wind 
upon  the  water  thus  leaking  from  the  hose, 
combined  with  the  freezing  temperature, 
caused  the  ice  to  form  upon  the  steps,  and 
that  this  ice  caused  the  plaintiff  to  fall. 
It  does  not  appear  that  the  plaintiff  or  the 
( ngineer  appreliended  danger  to  themselves 
from  the  imperfect  hose,  at  least  they  did 
not  refer  to  such  danger  in  making  their 
complaint,  and  it  seems  fair  to  presume  that 
they  apprehended  only  loss  of  power,  incon- 
venience, and  delay,  or  other  like  conse- 
()uences  from  the  failure  of  the  appliance  to 
nerve  its  purpose,  and  not  physical  harm; 
nor  can  it  be  held  that  such  harm  ought  to 
tiave  been  apprehended  by  the  defendant  or 
its  officers  having  charge  of  such  matters. 
The  conclusion  is  that  a  case  was  not  pre- 
sented upon  which  a  finding  for  the  plaintiff 
could  have  been  sustained,  and  that  the 
court  did  not  err  in  sustaining  th«  de- 
murrer. 

The  judgment  is  affirmed. 

Benson,  J.,  dissenting: 

I  am  constrained  to  dissent  from  the  eon- 
chi-tion  of  the  court.  The  syllabus  embodies 
correct  principles  of  law,  but  la  my  opinion 
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the  question  whether  the  defendant  exer- 
cised reasonable  care  and  caution  in  re* 
quiring  the  use  of  the  leaky  hose  was  one 
of  fact  for  the  jury  upon  the  evidence.  The 
care  required  must  be  considered  in  view 
of  the  probable  perils  of  the  service,  and  the 
condition  of  the  appliance  in  connection 
with  its  use  and  the  place  of  duty  of  the 
enginemen.  They  were  in  hazardoua  ser- 
vice, and  reasonable  prudence  required  the 
exercise  of  corresponding  care  in  furnish- 
ing thsm  with  appliances.  Dangers  from  » 
defective  hose  must  obviously  depend  upon 
the  use  made  of  it,  and  its  connection  with 
other  instrumentalities,  and  other  dream- 
stances.  That  a  leak  in  a  hose  used  u 
this  one  was  would  cause  water  to  escape; 
that  this  was  liable  to  become  iq>ray  to 
be  borne  aside  by  the  wind  and  cast  upon 
near-by  surfaces  such  as  these  steps;  that 
ice  would  be  formed  therefrom  in  December 
in  this  climate;  and  that  this  would  be  dan- 
gerous to  those  whose  duty  required  the 
use  of  the  steps, — are  consequences  not  so 
rare,  peculiar,  improbable,  oi  abnormal  as 
to  preclude  the  jury  from  considering 
whether  they  would  have  been  apprehended 
by  the  company  if  reasonable  care  and  fore- 
sight had  been  exercised.  1  Labatt,  Mast. 
&  S.  S  146.  Besides,  it  was  not  necessary 
that  this  peculiar  combination  of  circum- 
stances should  have  been  foreseen,  but  only 
that  danger  to  its  servants  should  have 
been  reasonably  apprehended.  Siegd,  C.  ft 
Co.  T.  Trcka,  218  Dl.  559,  2  L.ILA.(N.S.)  647, 
100  Am.  St.  Rep.  302,  75  N.  E.  1053,  10  Am. 
Neg  R^.  106;  Atchison,  T.  ft  S.  F.  R.  Co. 
Parrr,  67  Kan.  615,  73  Pac.  106.  In  Mason 
ft  0.  R.  Co.  V.  Yockey,  43  C.  a  A.  228,  232, 
103  Fed.  266,  268,  the  court  of  appeals 
passed  upon  this  question  upon  a  similar 
state  of  facts.  It  appeared  in  that  case 
that  a  valve  stem,  which,  when  turned  by  a 
wheel  at  the  upper  end,  <^ned  a  valve  be- 
low to  let  water  pass  out  of  the  tank,  was 
out  of  place,  and  that  a  wooden  plug  had 
been  substituted.  This  permitted  the  water 
to  splash,  producing  spray  which  was  carried 
by  the  wind  upon  the  apron  connecting  the 
engine  and  tender,  creating  thereon  an  icy 
covering  upon  which  the  fireman  fell,  and 
from  thence  fell  out  of  the  cab,  and  was 
severely  injured.  The  fireman  alleged  that 
the  company  was  negligent  in  furnishing 
this  defective  appliance.  The  circuit  court 
submitted  the  question  of  the  negligence  of 
the  company  to  the  jury,  and  the  correct- 
ness of  this  ruling  was  presented  for  review. 
The  court  of  appeals  (Day,  J.)  said:  "We 
cannot  say  that  the  testimony  made  a  case 
so  palpably  for  the  plaintiff  in  error  that  it 
should  be  resolved  in  its  favor  as  a  matter 
of  taw.  Questions  of  this  diaraeter  must  ba 
decided  npm  the  facts  of  mwIi  particnlar 
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rase.  The  company  might  hare  known  that 
it  was  dangerous  in  the  winter  to  permit 
water  to  escape  on  the  apron,  where  the  em- 
ployee was  constantly  obliged  to  step,  and 
particularly  where  the  track  was  rough,  as 
it  is  shown  to  be  in  the  present  case,"  p. 
232,  The  principles  upon  which  the  perplex- 
ing  boundary  between  the  duties  of  the  judge 
and  jury  should  be  determined  have  been 
frequently  stated  by  this  court,  and  need 
not  be  repeated  here.  Without  quoting 
further  from  the  opinion  just  cited,  it  seems 
to  me  fairly  to  illustrate  and  apply  these 
principles.  If  this  be  true,  the  district  court 
in  the  case  at  bar  trespassed  upon  the  func- 
tions of  the  jury.  Doyle  t.  Cbicafi;o,  St.  P. 
&  K.  C.  R.  Co.  77  Iowa,  607,  4  L.RJ^.  420, 
42  N.  W.  65S;  OU  City  Gm  Co.  t.  Robiuon, 
M  Pa.  1. 

A  further  review  of  the  multitude  of 
cases  wherein  the  courts  have  considered 
this  subject  is  not  thought  to  be  necessary 
in  thii  dissent. 


KAirSAS  SVPREMB  COURT. 
STATE  OF  KAKSAS 
JOHN  TANNYHILL  et  ml.,  Appta. 
(90  Kan.  698.  135  Pac.  674.) 

Obstractinf  Jnnttce  —  what  constitutes 

—  effect  of  motive. 

Where  an  officer  seizes  personal  property 
upon  attachment  and  delivera  it  to  a  cus- 
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todian  to  be  held  subject  to  his  order,  x 
strangor  to  the  writ  wl)o  claims  to  own  V-i-e 
property,  and  makes  demand  for  it  upon  tht 
i-uiitoillan,  is  not  puilty  of  obstructing  the 
execution  of  pnx-oss.  whatever  his  motiTea 
may  have  been,  wlirn-  he  emploj's  no  dect^it, 
and  the  property  ia  voluntarily  dcliTered  ia 
response  to  his  demand. 

(October  11,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  of  Shawnee  Coun- 
ty convicting  them  of  obstructing  the  execu- 
tion of  proccBS.  Reversed. 

The  facts  arc  stated  in  the  opinion. 
Messrs.  Crane  A  AVfKidbnrn  for  appel- 
lants, r 

Messrs.  John  S.  Dawson,  Attorney  Geo- 
eral,  and  W.  E.  Atchison,  for  appellee: 
The  obstructing  of  the  officer  in  the  esecu- 
I  tion  of  his  office  may  be  accomplished  by 
means  other  than  by  violence  to  tlie  officer 
himself. 

Campf  T.  State.  80  Ohio  St.  329.  88  E. 
887. 

Force  is  not  necessary  to  constitute  tl* 
otTcnse  of  resisting-an  officer. 

State  V.  Scott,  17  Ann.  Cas.  402,  note; 
United  States  v.  McDonald.  8  Diss.  430. 
Fed.  Cas.  Ko.  15,667;  Woodworth  v.  State, 
26  Ohio  St.  196;  United  States  v.  Lukins.  3 
Wash.  C.  C.  33,),  Fed.  Cas.  Xo:  15.639;  Mit- 
chell T.  SUte,  101  Ga.  578,  28  S.  E.  916. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

John  Tannyliili  and  Robert  Keller  appeal 
fr<an  a  conviction  under  the  statute  makinz 


yote.  —  Obstructing  Juattce :  claimtng  or 
taking  poaseaeion  of  property  from 
officer  who  has  aelzed  it  under  a  writ. 

In  State  v,  Tannthill,  the  court  as- 
sumes that  cases  where  the  resistance  was 
offered  before  the  officer  had  full  and  actual 
possession  of  the  property  are  authority  for 
cases  where  the  property  was  taken  from 
tlie  oMicer  after  he  had  taken  possession. 
There  are  some  direct  holdings  which  show 
that  courts  are  not  in  harmony  on  the 
point.  Only  the  latter  class  of  cases,  how- 
ever, are  within  the  scope  of  this  note. 

Since  the  usual  remedy  for  interfering 
with  property  in  the  custody  of  the  law  is 
an  attachment  for  contempt  of  court  (see 
9  Cyc.  15),  and  the  same  is  true  of  prevent- 
ing, delaying,  or  interfering  with  execution 
of  legal  'process  (see  9  Cyc.  20),  there  are 
not  many  cases  within  the  scope  of  this 
note,  which  ia  limited  to  prosecutions  for 
obstructing  justice. 

It  was  held  in  United  States  v.  McDonald, 
8  Biss.  439,  Fed.  Cas.  No.  ].'>,667,  that, 
under  U.  S.  Rev.  Stat.  S  5398,  U.  S.  Comp. 
Stat.  1901,  p.  30ri5,  which  provides  that 
"every  person  who  knowingly  and  wilfully 
obstructs,  resi^its,  or  opposed'  any  officer  of 
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the  United  Stotes  in  serving  or  attempting 
to  serve  or  execute  any  mesne  process  or 
warrant,  or  any  rule  or  order  of  any  court 
of  the  United  States,  or  any  other  lepal  or 
judicial  writ  or  process,"  shall  be  punii>l)ed. 
etc.,  one  who  has  taken  property  oi>*  of  the 

EDss<>ssion  of  an  officer  who  hoKU  the  same 
y  virtue  of  a  legal  attachment  cannot  suc- 
cessfully defend  against  an  indictment 
charging  him  with  "ohstructinff  and  resist- 
ing an  officer  of  the  United  States  in  the 
^  .""ervicc  and  execution  of  process."  on  t'le 
theory  that  the  execution  or  the  process  was 
completed  prior  to  the  time  when  the 
taking  occurred,  even  though  the  levy  had 

E'  ireviously  been  made  and    the   writ  re- 
umcd  to  ttie  clerk  of  the  court  in  legal 
form.    This  liohting  was  based  upon  the 
^  theory  that  holdin'r  the  property  under  the 
'  levy  upon  the  nttachmcnt  was  part  of  the 
process  of  executing  the  writ,  and  so  long  aa 
'  the  property  remained  subject  to  the  lien 
of  the  levy  and  in  tlie  ofiieors's  possession. 
'  the  proccs's  of  executing  the  writ  was  not 
i  complete. 

'Jo  olffitruet  justice  is  to  interpoae  ob- 
stacles or  impediments,  to  liinder,  to  im- 
pede, or  in  any  manner  interrupt  or  pre- 
vent, and  this  does  not  necessarily  imply 
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it  a  mudeamcanor  to  "wilfully  obstruct,  re- 
siat,  or  oppose  any  sheriff  or  any  other  min- 
isterial officer  in  the  service  or  execution,  or 
in  the  attempt  to  serve  or  execute,  any  writ, 
warrant,  or  process."  Uen.  Stat.  1UU9,  § 
2657.  The  complaint  upon  wliich  the  con- 
\  iction  was  had  charged  that  the  defendants 
wilfully  resisted,  obstructed,  and  opposoil 
the  marshal  of  the  court  of  Topeka  in  exe- 
cuting a  writ  of  attachment,  "by  forcibly 
and  violently  taking  from  the  posse^^ion 
and  control  of  one  Jerry  Estes,  duly  apimint- 
i-d.  and  designated  by  Uiis  afliant  (the  luar- 
»hal)  to  hold  pouession  of  said  property  for 
this  affiant  as  the  marshal  of  said  court, 
three  head  of  horses,  .  .  .  wliich  were  i 
theretofore    attaclied  said    marsltal  I 

through  his  deputies  as  the  property  of 

the  employment  of  direct  force  or  the  exer-  j 
cise  of  direct  meana.    It  includes  any  pas-  ' 
Hive,  indirect,  or  circuitous  impedimenta  to 
the  execution  of  the  process.   United  States 
V.  McDonald,  supra,  court's  instruction  to 
the  jury. 

The  owner  of  cattle  legally  impounded  by 
the  Bupcrviflor  of  roads,  who  breaks  the  in- 
rlosure  and  takes  away  the  cattle  against  the 
protest  of  the  officer,  though  witliout  physic- 
al force  as  against  the  person  of  the  oflicer, 
is  liable  to  indictment  under  Ohio  Hcv.  Stat. 
§  6908,  which  provides:  "Whoever  abuses 
any  judge  or  justice  of  the  peace  in  the 
execution  of  hts  office,  or  knowingly  and 
wilfully  resists,  obstructs,  or  abuiics  any 
shcrin',  constable,  or  other  officer  in  the 
execution  of  his  office,  shall  be  fined,"  etc. 
Campf  V.  SUte,  80  Ohio  St.  321,  88  X.  K. 
887. 

And  in  People  v.  Smith,  131  Mich.  70,  90 
N.  W.  Oy«,  where  it  was  held  that  forcibly 
taking  property  from  the  possession  of  the 
treasurer  constitutes  the  offense  of  resist- 
ing an  officer,  the  court  said:  "Upon  the 
first  point  counsel  for  respondent  relies 
upon  J'eople  v.  Clements,  68  Mich.  655, 
Am.  St.  Kcp.  373,  36  N.  W.  79-2.  In  that 
case  a  sheriff  levied  upon  exempt  properfy, 
and  it  was  held  that  the  dditor  was  not 
compelled  to  submit  to  a  trcf^pass  without 
reasonable  resistance.  That  case  does  not 
apply  to  property  not  exempt,  and  which  is 
seized  by  virtue  of  a  tax  warrant,  and  the 
officer  has  already  seized  and  Is  in  posses- 
sion of  the  property.  The  treasurer  in  this 
case  loaded  the  property,  and  was  in  the 
public  highway  in  the  act  of  removing  it 
when  the  respondent  forcibly  interfered, 
l.'nder  Sears  v.  Cottrell,  6  Mich.  251,  the 
levy  was  lawful." 

On  the  other  hand,  it  was  held  in  Rome 
V.  Omburr,  22  Ga.  67,  that  the  owner  of  a 
cow  that  had  been  legally  impounded  by  the 
city  marshal  under  an  ordinance  authorizing 
the  act  and  providing  the  manner  of  dispos- 
in;;  of  impounded  animals,  who  broke  the 
pound  and  took  away  the  cow,  did  not 
thereby  violate  an  ordinance  which  prohibit- 
ed "any  person  from  opposing  or  interrupt- 
ing any  city  officer  in  the  execution  of  the 
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John  Tannybill,  and  held  by  Jerry  Estes  as 
custodian  for  this  affiant  as  said  marshal, 
without  the  consent  of  this  affiant  and  un- 
der the  protest  of  said  Jerry  Estes." 

The  evidence  seems  to  establish  the  fol- 
lowing facts  beyond  substantial  contro- 
versy :  Under  an  order  of  attachment 
against  John  Tannybill,  the  marshal  seized 
three  horses  as  his  property  and  left  them 
in  charge  of  Jerry  Estes.  Robert  Keller 
claimed  to  own  the  horses.  He  went  with 
Tannybill  to  a  justice  of  the  peace  and 
asked  for  a  writ  of  replevin  to  recover  them, 
lie  gave  a  coat  bond  and  a  replevin  bond 
and  made  a  replevin  affidavit.  The  justice 
I  issued  an  order  of  delivery  against  Estes 
I  and  gave  it  to  a  constable,  but  said  that  be- 
fore it  was  served  a  demand  for  the  return 

I  ordinances  of  said  city;"  and  the  court 
'said:  "The  cow  had  been  impounded  with- 
out opposition  or  interruption.  The  act  had 
been  completed,  and  the  ordinance  executed, 
before  the  defendant  committed  the  act 
which  is  alleged  to  have  constituted  the 
offense.  The  breach  of  the  pound  was  no 
opposition  or  interruption  of  the  officer  in 
the  execution  of  the  ordinance." 

And  Rome  v.  Omburg,  supra,  was  cited 
and  followed  in  Farris  v.  State,  14  Lea, 
295,  where  it  was  held  that  a  statute  which 
provided  that  "any  person  who  knowing- 
ly and  wilfully  opposes  or  resists  an  officer 
of  the  state  or  other  authoriied  person,  in 
serving  or  attempting  to  serve  or  execute 
any  legal  writ  or  process,  shall  be  guilty  of 
a  misdemeanor,"  is  not  violated  by  taking, 
under  a  valid  claim  of  ownership,  without 
actual  physical  force  against  the  officer, 
property  which  he  has  in  bis  possession  un- 
der a  valid  execution  and  levy. 

And  in  Davis  v.  State,  76  Ga.  721,  where 
one  claiming  oxen  which  the  sheriff  liad 
taken  under  a  levy  and  left  in  the  care  of 
an  agent  privately  took  the  oxen  away  to 
another  county  in  the  absence  of  the  sheriff, 
it  was  held  that  there  was  no  violation  of  a 
statute  which  provided  that  "if  any  person 
shall  knowingly  and  wilfully  obstruct,  re- 
sist, or  oppose  any  sheriff,  coroner,  or  other 
officer  of  the  state,  or  other  person  duly 
authorized,  in  serving  or  attempting  to  serve 
or  execute  any  lawful  process,"  etc.  The 
court  said  that  the  plaintill  in  error  did 
not  oppose  the  officer,  but  only  defeated  the 
execution  of  the  process  by  an  act  of  simple 
larceny. 

And  in  State  v.  Sotherlen,  Harp.  L.  414, 
it  was  held  that  at  common  law  "an  indict- 
ment will  not  lie  for  rescuing  goods  taken 
in  execution,  out  of  the  possession  of  a 
constable,  there  being  no  assault  on  the  con- 
stable." 

From  the  cases  cited  herein  it  appears 
that  in  some  states  no  indictment  for  ob* 
structing  justice  will  lie,  if  the  property  is 
taken  from  the  custody  of  the  officer  with- 
out violence  toward  his  person,  while  in 
others  the  same  principles  apply  as  would 
apply  if  the  accused  bad  prevented  the. 
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stable,  Tannyhill,  and  Keller  then  went  to 
the  home  of  EBtes.  Keller  domanded  the 
liorsea  of  Estes,  stating  that  he  owned  tliem 
and  wanted  them.  Estea  asked  if  he  had 
"the  papers"  for  them,  and  Keller  said  he 
had;  that  he  had  given  bond  for  them. 
KuUer  and  Tannyliill  then  took  the  horses 
and  drove  them  away.  Estes  either  affirm- 
atively consented  that  tliey  should  do  bo 
or  remained  passive,  there  being  a  conQict 
of  testimony  on  this  point;  he  did  not 
object  or  protest. 

The  jury  were  instructed  to  convict  if 
they  found  that  the  defendants  wilfully  ob- 
structed the  marshal  in  the  execution  of  the 
writ;  that  is,  that  they  removed  the  horses 
with  the  intention  of  obstructing  the  officer 
in  the  discharge  of  his  duty.  In  a  different 
state  of  the  evidence  this  instruction  might 

officer  from  seizing  the  property.  (See 
cases,  supra.)  It  nas  been  held  that  no 
indictment  will  lie  where  the  levy  is  made, 
but  no  one  is  placed  in  possession  (United 
States  V.  Seeluy,  infra)  ;  or  where  the 
officer's  act  in  seizing  the  property  is  illegal 
(see  Bryant  v.  State,  infra);  or  the  levy 
could  not  legally  bind  the  property,  and  no 
personal  violence  was  involved  (see  State 
V.  Hartley  and  Btate  v.  Miller,  infra) ; 
and  that  tlie  question  turns  upon  the  good 
faith  of  the  officer  and  the  title  to  the  prop- 
erty (United  States  v.  McDonald,  infra). 

It  was  held  in  United  States  v.  Sceley, 
Fed.  Can.  No.  16,248a,  that,  under  the  act 
of  March  2.  1831  (4  Stat,  at  L.  487,  chap. 
99,  U.  S.  Comp.  Stat.  1901,  p.  583),  which 
provides  punishment  for  anyone  who  "shall 
corruptly,  or  by  threats  or  force,  obstruct 
or  impede  or  endeavor  to  obstruct  or  im- 
pede the  due  administration  of  justice," 
neither  the  owner  of  a  vessel  nor  a  third 
person  who  takes  her  away  after  she  has 
been  attached  by  the  marshal,  but  while 
she  is  in  only  constructive,  but  not  in 
actual,  possession  of  the  marshal  or  his 
agent,  can  be  convicted  on  a  charge  of  im- 
peding or  obstroeting  justice.  It  was  held 
that  the  act  referred  more  especially  to  the 
punishment  for  contempt,  as  is  shown  by 
its  title  and  the  preceding  section,  but  it 
was  further  held  that  even  if  the  statute  is 
to  be  construed  as  creating  a  new  offense, 
neither  the  owner  nor  a  third  person  could 
be  convicted  under  it,  unless  hy  corrupt  or 
forcible  means  they  took  the  property  from 
the  actual  possession  of  the  oBicer  or  faia 
agent. 

In  Bryant  v.  State,  16  Neb.  651,  21  N.  W. 
406,  it  was  held  that  since  the  seizure  of 
property  by  the  sheriff  on  Sunday  under  a 
writ  of  replevin  is  illegal,  the  recapture  of 
the  property  on  the  same  day  by  force  is 
not  a  resistance  of  an  officer  in  the  discharge 
of  his  duties. 

Where  the  attachment  was  invalid  in  that 
the  property  was  by  statute  exempt  from 
attachment,  and  the  agent  of  the  owner 
used  no  physical  force  to  take  It  from  the 
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But  here  we  think  a  more  specific  statement 
was  necebsary  to  iusurc  a  proper  oonoeptioB 
of  the  issues  by  the  jury.  Under  all  the  tes- 
timony there  was  room  to  find  that  the  dt- 
fondants  purposely  misled  Estes  into  the  be- 
lief that  the  horses  were  being  taJcen  froo 
him  upon  legal  process;  but  there  was  alee 
room  to  find  that  Estes  was  informed  that 
Keller  had  obtained  a  writ  of  repleviu,  un- 
der which  the  horses  would  be  taJ^en  unlcM 
he  gave  them  up  voluntarily,  and  that  be 
surrendered  them  with  a  full  understanding 
of  the  actual  situation.  The  defendants  ad- 
mitted demanding  and  receiving  the  horses 
from  Estes,  and  this  act,  in  a  sense,  resulted 
in  obstructing  the  execution  of  the  attacfa- 
ment.  To  justify  a  conviction,  however,  it 
was  incumbent  upon  the  state  to  prove 
further,  not  only  that  the  defradanta 

officer's  posacMion,  it  was  held  in  State  t. 
Hartley,  75  Conn.  104,  52  Atl.  615,  that  aa 
indictment  for  resisting  an  officer  could  not 
be  sustained. 

In  State  v.  Miller,  12  Vt  437,  it  was  hdd 
that  the  owner  of  property  attached  and 
taken  as  the  property  of  another  may  take 
it  from  the  custody  of  the  officer  if  he  doea 
so  without  personal  violence  to  the  t^Kcer, 
without  being  liable  to  indictment  for  hin- 
dering or  impeding  the  ofRcer;  Init  he  runs 
the  risk  of  his  inability  to  prove  title  to 
the  property. 

It  has  been  held  that  the  owner's  act  of 
forcibly  taking  his  property  from  the  cus- 
tody of  an  officer  who  holds  it  under  attach- 
ment as  the  property  of  a  third  person  is  or 
is  not  indictable  as  obstructing  or  resisting 
an  officer,  according  to  the  good  or  bad 
faith  of  the  officer  Id  the  matter.  United 
States  V.  McDonald,  S  Biss.  439,  Fed.  Cas. 
No.  16,667.  But  the  bad  faith  of  the  officer 
could  not  shield  the  defendant  in  the  attach- 
ment proceedings,  if  he  took  the  property. 
See  same  case,  supra,  for  wording  of  the 
statute. 

Taking  aWay  property  from  a  bam  where 
the  sheriff  had  it  stored  after  a  levy  npoa 
execution,  in  the  absence  of  the  officer,  is  a 
violation  of  5  83  of  the  Penal  Code  of  New 
York,  which  provides:  "A  person  who  takes 
from  the  custody  of  an  officer  or  other  per- 
son, personal  property  in  chance  of  the  lat- 
ter under  any  process  of  law,  or  who  wil- 
fully injures  or  destroys  such  property,  is 
guilty  of  a  misdemeanor,"  and  it  makes  bo 
difference  as  to  the  ownership  of  the  fpp- 
erty  so  tiUcen.  People  t.  Booth,  62  Misc. 
340,  102  N.  Y.  Supp.  62. 

Some  act  of  aggression  on  the  part  of  the 
accused,  from  which  a  reasonable  inference 
of  forcible  interference  with  the  execution  of 
a  civil  warrant  can  be  drawn,  must  be  shown 
in  order  to  support  an  indictment  for  re- 
sisting an  oBicer  in  the  discbarge  of  hia 
official  duty  hy  attempting  to  take  property 
ho  is  holding  upon  levy  on  execution.  Com- 
mins  T.  State,  6  Okla.  Crim.  Bep.  180,  117 
Pac  1099.  J.  W.  H. 
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mctuated  by  a  pnrpow  to  obstmet  tbe  execu- 
tion of  the  writ,  but  also  either  that  G»tes 
did  not  eoBKnt  to  the  removal  of  the  horses, 
or  that  hia  consent,  if  given,  was  procured 
fraud  or  duress.  Th«  trial  court  refused 
an  instruction  requested  by  the  defendants 
in  these  words:  "If  you  find  from  the  evi- 
dence that  the  defendant  Robert  Keller  was 
the  owner  of  tbe  liorses  attached,  and  that 
he  brought  a  replevin  action  in  justice  court 
to  recover  tiie  possoasion  of  them;  that  he 
Went  to  make  a  demand  for  them  from  the 
party  then  in  p«»8ession  before  the  service 
of  summons  was  made  upon  tbe  defendant 
in  the  replevin  action,  and  that  the  party 
in  possession  tmned  over  tbe  horses  to  the 
defendut  pursuant  to  such  demand, — ^then 
you  must  acquit  the  defendants."  We  think 
such  an  instruction  or  its  equivalent  should 
have  been  given,  possibly  with  the  qualifica- 
tion that  acquiescence  in  the  demand  should 
not  have  been  induced  by  fraud  or  duress. 
In  some,  jurisdictions  it  is  held  that  the 
owner  of  personal  property  which  is  seized 
under  a  writ  in  a  proceeding  to  which  he 
Is  not  a  party  may  regain  possession  if  he 
can  do  so  without  a  breach  of  the  peace.  2 
Freeman,  Executions,  3d  ed.  §  254,  p.  1419. 

But  the  usual  and  better  rule  is  that,  at 
least  where  the  officer  is  acting  in  good  faith 
and  upon  reasonable  grounds,  any  forcible 
interference  with  his  possession,  even  on  the 
part  oi  the  real  owner  of  the  property,  who 
is  a  stranger  to  the  writ,  constitutes  the  of- 
fense of  obstructing  the  execution  of  legal 
process.  29  Cyc  1330;  2  Freeman,  Execu- 
tions, 3d  ed.  S  254,  pp.  1420-1421;  note  in 
76  Am.  Dec.  176,  180;  reference  notes  in  24 
Am.  St.  Rep.  747,  and  in  40  "URJi.  773. 
Public  policy  requires,  in  the  interest  of  the 
orderly  settlement  of  disputes,  that  an  of- 
ficer's possession  of  property,  even  when 
wrongful,  sliall  not  be  forcibly  interfered 
with.  But  no  such  consideration  forbids  the 
owner  of  property  which  iias  lieen  wrongful- 
ly taken  as  tliat  of  another,  to  demand  its 
possession  from  the  person  in  immediate 
control,  or  to  accept  it  if  the  demand  is  ac- 
ceded to  by  the  custodian. 

Tbe  jury  was  properly  instructed  that,  if 
Keller  had  obtained  possession  of  the  prop- 
erty by  replevin,  this  could  not  have  been 
made  the  foundation  of  a  criminal  prosecu- 
tion, although  it  resulted  in  obstructing  the 
marshal,  because  such  procedure  would  be 
lawful  and  regular.  We  think  the  defend- 
ants were  also  entitled  to  an  instruction 
that  possession  obtained  by  demand  made 
upon  the  custodian,  without  deceit  or  du- 
ress, and  acquiesced  in  by  Iiim,  would  stand 
upon  the  same  footing.  Tlic  jury  were  told 
in  substance  that,  if  a  demand  was  mndo  on 
Estes.  and  lie  nurrmdered  the  horsett  in  pur- 
suance of  instructions  from  tbe  marshal, 
47  L.RJk.(N.8.) 


this  would  Constitute  a  defense.  We  think 
the  effect  would  be  the  same,  irrespective  of 
tlie  instructions  given  by  the  marshal.  The 
owner  of  goods  seized  on  a  writ  against 
someone  else  may  maintain  replevin  against 
the  individual  in  whose  hands  he  finds  them, 
without  jmniag  the  officer.  Engel  v.  Dado, 
66  Neb.  400,  02  X.  W.  620 ;  Cobbey,  Replevin, 
2d  ed.  S  443.  "The  action  must  be  brought 
against  the  person  having  the  actual,  phys- 
icat  pt>ss('si<ion  of  the  property,  although  he 
may  be  keeping  it  for  anotlier  person.** 
Shinn,  Replevin,  §  164.  A  demand  on  the 
ilcfcndiint  is  a  proper,  if  not  necessary,  pre- 
liminary  to  tlie  action,  and  if  it  is  aeeeded 
to,  there  can  he  no  occasion  for  serving  an 
order'of  delivery. 

The  judgment  is  reversed,  and  the  emnw 
remanded  for  further  proceedings. 

All  the  Justices  concur. 


KENTUCKY   COURT   OF  APPEALS, 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt.. 

V. 

DIANA  HOBBS. 
(1S5  Ey.  ISO,  150  S.  W.  682.) 

Carrier  —  path  used  by  passengers  — 

duty  to  keep  safe. 

1.  A  railroad  company  owes  no  duty  to 
light  or  guard  an  excavation  on  its  prop- 
erty near  a  pathway  on  its  right  of  way 
which  has  to  its  knowledge  been  used  by  the 
public  generally  for  many  years,  bo  as  to 
render  it  liable  to  one  who,  after  alighting 
from  its  train  on  a  dark  night,  attempts  to 
follow  such  pathway,  and  falls  into  the 
excavation,  to  his  injuiv,  if  the  excavation 
is  some  distance  from  toe  depot  grounds. 

Xegllgenoe      unsafe  premises  —  duty 

to  protect  patli  for  licensees. 

2.  A  railroad  company  is  under  no  obliga- 
tion to  liRht  and  guard  an  excavation  near 
a  path  which  it  has  permitted  the  public 
to  use  along  its  right  of  way  for  many 
years,  if  the  excavation  is  far  enough  from 

Xote.  —  Right  of  paaaenffer  usino  as  ap- 
proach to  atation  a  way  not  provided 

by  carrier. 

The  earlier  cases  on  this  question  are 
preaeiiiod  in  the  note  to  Legge  v.  New  York, 
N.  H.  &  H.  R.  Co.  2.3  L.R.A.(N.S.)  633. 

In  Woods  V.  White  Star  Line,  160  Mich. 
540,  27  L.R.A.(N.S.)  902,  125  N.  W.  306. 
it  was  held  that  a  carrier  is  not  bound  to 
improve  snd  maintain  in  a  safe  condition 
every  cross  or  short  cnt  over  neighboring 
propprty  which  individuals  may  adopt  in 
reachingr  its  station  or  landing,  although 
the  use  is  sufficient  to  create  a  visible  path, 
if  it  does  nothing  to  induce  the  publie  to. 
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with  perfect  safety  so  long  as  they  remaia 
in  it. 

(October  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Nelson  County 
in  plaintiffs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Beversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  S.  Kelley  and  Benjamin 
D.  IVarfleld,  for  appellant: 

The  court  erred  in  overruling  defendant's 
demurrer  to  the  petition,  and  in  failing  to 
iistruct  the  jury  peremptorily  to  find  for 
it  on  that  ground. 

I^uisville  &  N.  R.  Co.  v.  Paynter,  26  Ky. 
L.  Rep.  761,  82  S.  W.  412;  Louisville  &  F. 
Canal  Co.  v.  Murphy,  9  Bush,  527;  Louis- 
ville, C.  k  L.  R.  Co.  V.  Case,  9  Bush,  732; 
Stivers  v.  Baker,  87  Ky.  608,  9  S.  W.  491; 
Combs  v.  Pridmore,  19  Ky.  L.  Rep.  1936, 
43  S.  W.  681,  44  S.  W.  107. 

Testimony  for  plaintifT  to  the  effect  that 
at  certain  times  there  was  considerable 
trospassing  on  defendant's  railroad  tracks 
at  or  near  the  point  where  plaintiff  claimed 
to  have  been  injured  was  not  admissible, 
wlit>re  lier  petition  (li<l  not  aver  that,  at 
the  time  she  was  injured,  she  was  walking 
where  people  were  accustomed  to  walk,  with 
the  knowledge  or  acquiescence  of  the  rail- 
road company. 

believe  that  it  has  provided  the  path,  or  that 
it  holds  it  out  as  safe. 

In  Carter  v.  Rockford  &  Interurban  R. 
Co.  147  Wis.  86,  132  N.  W.  698,  it  waa  said 
that  it  is  immaterial  how  many  ways  of 
ingress  or  egress  a  carrier  maintains  or 
suffers  to  be  maintained  to  and  from  its 
station;  that  it  is  bound  to  keep  each  in  a 
reasonably  safe  state  of  repair,  and  cannot 
escape  liability  by  saying  it  had  another 
safe  way,  if  a  defective  one  is  open  to  use, 
and  the  injured  person  is  guilty  of  no  negli- 
gence  in  taking  it. 

In  St.  Louis  II  S.  F.  R.  Co.  v.  Caldwell, 
93  Ark.  286,  124  S.  W.  1034,  it  was  held  that 
the  mere  fact  that  the  municipal  autliori- 
ties  bad  constructed  the  passageway  which 
was  an  approach  to  the  station  did  not  ab- 
solve the  railroad  company  from  the  duty  oi 
exercising  ordinary  care  in  freeing  it  from 
danger,  where  it  appeared  that  it  was  on 
the  railroad  right  of  way,  and  was  habitual- 
ly used  by  its  patrons  in  passing  to  and 
from  the  station. 

In  Clyde  v.  Brooklyn  Union  Elev.  R.  Co. 
148  App.  Div.  705.  133  N.  Y.  Supp.  1,  it 
was  held  that  a  railroad  company  main- 
taining its  station  at  the  intersection  of 
two  streets,  where  the  concrete  sidewalk  ex- 
tended from  the  station  to  the  curb  at  the 
comer  and  on  both  streets  for  a  consider- 
able space,  was  not  tiable  for  injuries  bus- 
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266,  3  L.R.A.(N.S.)  1190,  91  S.  W.  r^--:-. 
Illinois  C.  R.  Co.  v.  Johnson  R.  Co.  30  K;. 
L.  Rep.  142,  97  S.  W.  745 ;  C  hesapeake  i  tv 
R.  Co.  V.  Barbour,  29  Ky,  L.  Rep.  339.  K 
S.  W.  24;  Southern  R.  Co.  v.  King,  217  I. 
S.  536,  54  L.  ed.  872,  30  Sup.  Ct.  Rep.  5?t 

Although  people  may  have  been  in  :w 
habit  of  trespassing  upon  defendant's  r.^'  t 
of  way  near  the  turntable  pit.  this  did  m 
make  it  the  duty  of  defendant  to  put  s 
ing  or  guard  around  the  pit  aud  a  lii:':t 
thereon  at  night,  in  order  to  keep  pc--)'!- 
from  falling  into  the  pit,  which  was  \i 
feet  or  more  from  defendant's  track. 

Johnson  v.  Paducah  Laundrv  Co.  122  Kt. 
369,  5  L.RJi.(N.S.)  733.  92  S.  W.  3;J0;  i 
Shearm.  &  Redf.  Neg.  §  715;  1  Thomp.  N'f; 
§§  045,  946,  1228;  Union  Stock  YarJs  i 
Transit  Co.  v.  Rourko.  10  III.  App.  474; 
Stone  V.  Jackson,  32  Kng.  L.  &  Eq.  P.fp^ 
340;  Benson  v.  Baltimore  Trat^tion  Co. 
Md.  535,  20  L.R.A.  714,  39  Am.  St.  E.^ 
436,  28  Atl.  973;  Swecnv  v.  Old  Colonv  k 
N.  R.  Co.  10  Allen.  308,  87  Am.  Dec.  644: 
Brinkley  Car  Works  A.  Mfg.  Co.  v.  Co^r-er. 
70  Ark.  331,  67  L.R.A.  724,  67  S.  W.  7ol: 
Louisville  &  N.  R.  Co.  v.  Turner,  137  Kt. 
730,  136  Am.  St.  Rep.  317,  126  R.  W.  37i: 
Southern  R.  Co.  v.  Sanders,  145  Ky.  673. 
141  S.  W.  77;  Sturgis  v.  Detroit.  G.  H.  4 
M.  R.  Co.  72  Mich.  619,  40  N.  \V.  914,  * 
Am.  Neg.  Cas.  76;  Davis  v.  Houston,  E.  k 
W.  T.  R.  Co.  29  Tex.  Civ.  App.  42,  68  S.  W. 
733;  Holcombe  v.  Southern  R.  Co.  66  S.  C. 


tained  to  one  seeking  entrance  at  a 
door,  by  falling  over  a  wire  stretched  alon; 
the  curb,  where  a  path  had  been  won 
across  the  grass  plot  which  extended  be- 
tween the  sidewalk  and  the  curb  at  that 
point,  and  was  occasionally  used  by  the 
patrons  of  the  company,  but  not  owned  by 
it  or  recognized  as  a  way  of  access  to  its 
station. 

In  Carleton  v.  Rockland,  T.  ft  C.  Street 
R.  Co.  —  Me.  — ,  80  Atl.  334,  it  was  held 
that  a  street  railroad  company  which  adopt-  | 
ed  a  platform  along  its  track  as  a  rt-guisr 
stopping  place  was  liable  for  injuries  to  a 
passenger,  caused  by  the  defective  con.li- 
tion  of  the  steps  leading  from  the  platform 
to  the  adjoining  sidewalk  at  that  point, 
though  it  did  not  maintain  the  stcp<<  or 
cause  them  to  be  out  of  repair.  The  court 
said  that  defendant's  liability  did  not  craR^ 
when  it  had  deposited  the  pai<3en}!er  on 
platform,  resting  on  the  side  of  the  em- 
bankment and  several  feet  below  the  side- 
walk, but  included  a  reasonably  safe  e^it 
from  that  platform  to  the  sidewalk  abovT; 
that  tile  ownership  of  the  steps  is  not  the 
sole  test,  as  that  is  a  fact  which  the  trsvd- 
ing  public  cannot  know  or  be  bound  by; 
but  that  the  true  test  is  whether  the  car* 
rier  invited  its  patrons  to  use  the  steps: 
and  if  so,  a  liability  attaches  for  injury  re- 
sulting because  of  their  defective  otmditioa, 
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6,  44  S.  E.  68;  Louisville  &  N.  R.  Co.  t. 
RickettB,  63  Ky.  116,  10  8.  W.  182,  96  Kj. 
44.  27  S.  W.  860,  18  Ky.  L.  Rep.  687.  37  S. 
W.  952.  21  Ky.  L  Rep.  662,  52  8.  W.  S39. 

Mvesnk  X.  W.  U»l8tead  and  P.  J. 
Beurd  for  appellee. 

Carroll,  delivered  the  opinion  of  the 
court: 

The  appellee,  a  colored  woman,  owned  and 
lived  in  a  small  house  about  625  feet  north 
of  the  depot  of  appellant  in  the  little  town 
of  Bloomfield,  Kentucky.  The  house  was 
situated  about  60  feet  west  of  appellant's 
right  of  way,  and  appellee  had  been  occupy- 
ing it  as  her  home  for  thirty  years  or  more. 
On  the  opposite  side  of  the  railroad  from 
aiipelWs  house,  and  about  346  feet  north 
of  the  depot,  the  appellant  company  had  a 
turntable  which  had  been  in  use  for  probably 
twcnty-flve  or  thirty  years,  and  that  was 
operated  in  an  excavation  about  60  feet  in 
diameter  and  about  6  feet  deep.  From  the 
rail  nearest  to  the  turntable  to  the  edge  of 
tlic  turntable  was  15^  feet.  There  was  a 
well-defined  path  or  paasway  between  the 
railroad  traclc  and  the  turntable,  extending 
from  the  depot  to  a  point  beyond  the  turn- 
table, over  which  a  large  number  of  people 
who  lived  or  were  engaged  in  business  in 
the  neighborhood  of  appellee's  house  trav- 
eled in  going  to  and  from  the  depot,  and  to 
and  from  the  town,  school,  and  other  places. 
This  passway,  which  was  on  the  right  of 
wny  of  the  railroad,  had  been  so  used  by 


the  general  public  for  perhaps  thirty  years, 
with  the  knowledge  and  acquiescence,  if 
not  tiie  consent,  of  the  railroad  company, 
and  so  it  may  safely  be  said  that  persona 
using  this  paasway  were  licenaeei  and  en- 
titled to  the  protection  afforded  this  class 
of  travelers.  On  December  20,  1910,  ap- 
pellee arrived  at  the  Bloomfield  station  on 
a  passenger  train  about  8  o'clock  at  night. 
The  night  was  very  dark,  and  a  drizzling 
rain  was  falling.  Thne  were  no  lights 
about  the  depot  except  the  lanterns  of  the 
trainmen,  the  Tights  in  the  cars  and  in  the 
station  building,  nor  were  there  any  lights 
between  tiie  depot  and  the  turntable,  or 
between  the  depot  and  ai^llee's  reaidenoe. 
\Vhen  appellee  got  off  of  the  train,  she 
started,  in  the  usual  vay,  to  go  to  her 
home,  and  in  so  doing  walked  on  the  paas- 
way or  path,  as  she  and  others  who  lived 
in  tier  vicinity  had  been  for  years  in  the 
habit  of  doing.  When  she  reached  a  point 
opposite  the  turntable,  she  lost  her  bearings 
and  got  out  of  the  well-beaten  pathway  and 
fell  into  the  turntable  excavation,  which 
was  not  protected  by  lights  or  harriers  of 
any  kind,  thereby  receiving  severe  injuries. 
To  recover  damages  for  the  injuries  so  sus- 
tained, she  brought  this  suit,  and  on  the 
trial  recovered  a  judgment  for  $1,500.  A 
reversal  of  this  judgment  is  asked  chitfy 
upon  the  ground  that  the  jury  should  have 
been  directed  to  return  a  verdict  in  favor 
of  the  appellant  company. 

For  appellee  the  argument  is  made  that 


iiiili-jicndciit  of  original  ownership  or  aubse- 
qucitt  maintenance. 

And  in  Carter  v.  Sockford  Sl  Intcrurban 
R.  Co.  147  Wis.  86,  132  N.  W.  698,  it  was 
held  that  a  street  railroad  company  which 
nditpted  a  platform  along  its  right  of  way 
about  4  feet  above  the  level  of  the  street  as 
a  regular  stopping  place  to  take  on  or  let 
off  passengers  was  liable  for  injuries  to  a 
passenger,  caused  by  the  defective  condition 
of  the  btt'ps  leadinrr  from  the  platform  to 
the  street,  which  furnished  the  only  prac- 
tical way  to  reach  the  street,  and  wliith  were 
neither  intended  nor  used  for  any  other  pur- 
poho,  although  the  platform  and  8ti>p8  were 
built  and  maintained. by  others,  and  tne  com- 
pany never  assumed  any  control  over  them, 
liinen  it  owed  tlie  nondelegable  duty  to  its 
pasKingers  to  see  that  a  necessary,  con- 
vcnipnt,  and  accustomed  passage  to  and 
from  its  right  of  way,  where  it  stopped  to 
take  on  and  let  off  passengers,  was  reason- 
ably safe. 

'1  he  defendant  sought  to  escape  liability, 
in  the  above  case,  on  two  grounds:  First, 
because  it  was  in  no  way  responsible  for 
the  condition  of  the  stops,  having  neither 
bnilt  nor  rrpaired  them,  nor  assumed  any 
control  over  tliem;  and,  second,  because  the 
plaintiff  had  ceased  his  relations  with  it  as 
passenger  when  he  ha<l  safely  alighted  upon 
the  platform;  but  the  court  said:  "Neither 
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ground  is  well  taken.  In  order  to  board  a 
car  at  Everett's  Landing,  it  was  necessary 
to  pass  from  the  street  up  onto  the  defend- 
ant's right  of  way.  This  could  be  done  by 
using  the  steps  or  by  going  up  the  bank 
,  along  a  steep  path.  The  steps  were  placed 
I  there  for  tlie  convenience  of  patrons  of  the 
defendant's  road  and  for  no  other  purpose. 
The  defendant  permitted  the  use  of  its  right 
of  way  for  the  platform,  and  at  least  a 
portion  of  the  steps.  That  the  greater  por- 
tion of  the  steps  was  in  the  street  is  of  no 
consequence,  for  they  were  not  put  there 
for  street  purposes.  The  defendant  received 
the  beneficial  use  of  both  the  steps  and  plat- 
form, and  practically  adopted  them  as  its 
own.  They  were  necessary  to  enable  pas- 
sengers of  the  defendant  to  get  to  and  from 
the  street,  and  were  so  used  with  the  knowl- 
edge and  acquiescence  of  the  defendant. 
That  being  so,  the  fact  that  it  had  neglected 
its  duty  to  repair  them  cannot  discharge  it 
from  liability.  It  owetl  tlie  duty  to  its 
patrons  to  see  that  a  necessary,  convenient, 
and  accustomed  passage  of  egress  and  In- 
gress from  and  to  its  right  of  way,  where  it 
stopped  to  take  on  and  let  off  passengers, 
to  the  street,  was  kept  in  a  reasonable  safe 
state  of  repair.  This  duty  it  could  not 
delegate  to  others,  either  speciflcntly  or  by 
permitting  them  to  make  repairs." 

A«hL.  R.  > 
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ftrom  which  she  alighted  a  few  minutea  be* 
fore  the  accident,  and  waa  on  her  way  home 
from  the  depot,  walking  on  a  path  that 
4raa  used  by  the  public  generally  and  by 
iwra<ma  going  to  and  from  the  depot  on 
bniincH,  ahe  wai  yet  a  passenger,  and  en- 
titled to  the  protection  afforded  passengers, 
and  therefwe  it  was  the  dul^  of  the  com- 
pany to  have  its  track  wad  premisea  at  the 
place  where  she  waa  injured  reasonably 
lighted,  or  to  have  its  turntable  pit  reaatm- 
aUy  protected  for  her  safety. 

If  appdlee,  at  tiie  time  she  reedved  the 
injuries  cmnplalned  of,  occupied  the  atti- 
tude of  a  passenger,  there  would  be  much 
force  in  the  argument  that  the  company 
■hoold  have  protected  In  some  reasonably 
BUfBeient  way  the  turntable  excavation,  as 
it  is  well  settled  that  a  railroad  company 
ia  under  a  duty  to  maintain  ita  depot 
grounds  and  pranises,  as  well  as  approaches 
thereto,  in  reasonably  safe  Mmdition  for 
use  hy  perscms  who  hold  the  relation  to  tt 
of  passengers.  8  lliomp.  Neg.  §§  8678-2719; 
2  Hntehinson,  Carr.  §§  935-937;  Southern 
R.  Co.  T.  Ooddard,  121  Ky.  567,  89  S.  W. 
976,  le  Ann.  Cas.  116;  Louisville  &  N.  R. 
Co.  T.  Turner,  137  Ky.  780,  136  Am.  St. 
817,  120  8.  W.  372. 

But  we  think  it  dear  that  when  appellee 
received  the  injuries  oomplained  of  she  waa 
not  a  passenger,  and  tiierefore  the  company 
did  not  owe  her  tiie  duty  that  it  owed  to 
passengers.  She  had  safely  alighted  from 
the  train  at  the  station,  and  was  340  feet 
from  the  station  on  her  way  home  when 
injured,  and  was  not  walking  on  a 
set  apart  for  the  use  of  passengers.  Und^ 
these  circamstaneen  h^  rights  as  a  passen- 
ger, and  the  duty  tiiat  the  railroad  com- 
pany owed  her  as  a  passenger,  terminated 
what  she  l^t  the  depot  grounds  and  prem- 
ises. Qlenn  Lake  Erie  &  W.  R.  Co.  165 
Ind.  6S9,  2  L.RA.(N.S.)  872,  112  Am.  St. 
Rep.  265,  76  N.  E.  282,  6  Ann.  Cas.  1032, 
10  Am.  Keg.  Rep.  7;  Sturgis  t.  Detroit,  G. 
H.  ft  M.  R.  Co.  72  Mich.  610,  40  N.  W.  014, 
4  Am.  Veg.  Caa.  76;  Sokttowe  t.  Oregon 
Short  Line  ft  U.  N.  R.  Co.  22  Or.  430,  16 
LJtJU  693,  80  Pac.  222. 

The  turntable  was  not  on  the  depot  prem- 
ises or  adjacent  thereto,  or  on  grounds  set 
aside  by  the  company  for  the  use  of  tbe 
depot  or  of  persons  going  to  the  depot  to 
take  trains,  or  coming  from  the  depot  after 
leaving  trains.  If  it  had  been  a  mile  from 
the  depot,  and  situated,  as  in  this  case,  by 
the  side  of  a  much  used  passway  on  the 
right  of  way  of  the  company,  the  dufy  and 
liability  of  the  company  would  be  the  same 
as  it  is  in  this  caae, — no  greater  and  no 
leas.  In  other  words,  the  company  owed 
ber  no  higher  duty  than  it  would  have  owed 
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train,  but  had  been  on  her  way  home  ttm 
a  visit  to  a  neighbor,  or  from  attendance 
on  some  other  errand  of  busineaa  or  pleai- 

ure. 

A  different  rule  would  be  applied  if  the 
company  had  estiAlished  and  set  apart  t'^is 
passway  as  a  route  leading  to  ita  depct. 
for  the  use  and  benefit  of  persona  havo; 
occasion  to  go  to  and  from  its  d^iot,  ae-l 
liad  thereby  extended  to  them  an  inritat^ 
to  use  the  way  for  this  purpose.  When  s 
company  has  set  aside  or  estiAliahed  si 
approach  to  ita  depot  for  the  use  of  the 
public  having  business  witii  it,  it  aasnwi 
the  duty  of  keeping  the  same  renaonatdj 
safe  for  the  uses  to  which  it  wms  dedicated. 
In  other  words,  ita  du^  is  snbatantiaU; 
the  same  as  it  is  in  relation  to  its  static 
and  station  grounds.  We  so  held  in  C'he»- 
apeake  ft  O.  R.  Co.  v.  Meyer,  — -  Ky.  — . 
110  S.  W.  183,  in  which  we  said,  in  spnk- 
ing  oi  the  right  of  a  person  having  business 
with  the  company  to  recover  damages  oca- 
sioned  by  its  failure  to  keep  an  approach  tc 
its  station  free  from  defects :  ''Having 
provided  this  road  for  the  use  of  passengen 
and  other  persons  having  business  with  the 
company  that  authorised  them  to  use  it,  it 
was  under  a  duty  to  keqi  it  in  a  reasonab^ 
safe  condition  for  travel."  See  also  £ 
Hutchinson,  Carr.  S  037;  Cross  v.  Laks 
Shore  ft  M.  S.  R.  Co.  69  Mielu  303,  13  An. 
St.  Rep.  890,  37  N.  W.  361,  9  Am.  Xe^ 
Cas.  464.  But  no  part  of  the  path  appellee 
waa  traveling,  after  she  left  the  prenuMS 
immediately  about  the  depot,  had  beoi  set 
apart  by  the  company  for  the  use  of  tbe 
public,  or  ioT  the  use  of  persons  having  bnv- 
ness  at  its  depot  buildings,  nor  had  it  is- 
vited  the  public  to  use  this  passway.  It 
was  used  by  people  generally  in  going  to 
stores,  to  school,  in  visiting,  and  on  othH 
purposes  of  business  and  pleasure  mm  well 
as  by  persona  in  going  to  and  from  the  de- 
pot. The  use  of  this  way  by  the  puUie 
waa  in  its  origin  a  trespass,  but  by  con- 
tinually using  it  without  objection  on  the 
part  of  the  company,  tbe  public  uaing  it 
came  to  have  what  is  called  a  license  to 
use  it,  and  the  company  thereby  becamr 
charged  with  the  duty  riUlroad  companies 
owe  to  licensees. 

And  so  we  think  that  appellees  right  to 
recover,  if  any  there  be,  must  rest  entiretr 
on  the  naked  grounds  that  the  company,  ob 
acconnt  of  the  long-continued  and  habitual 
use  of  this  passway  by  the  general  public, 
assumed  the  duty  of  keeping  it  lighted  ia 
some  way,  or  of  having  the  turntable  pro- 
tected by  lights  or  barriers,  so  tliat  persons 
using  the  passway  might  not  thbughtlesfJv 
or  inadvertently  fall  into  the  excavation  ss 
appellee  did.   If  the  company  did  not  o«f 


fihe  is  not  entitled  to  a  recovery. 

Reverting  for  a  moment  to  the  facta,  we 
find  that  there  was  ample  room  between 
the  track  and  the  turntable  to  walk  with 
perfect  safety,  and  the  well-beaten  path  used 
by  travelers  was  probably  6  or  8  feet  from 
the  edge  of  the  turntable.  Appellee  had 
walked  on  this  path  for  many  years,  and 
was  thoroughly  well  acquainted  with  the 
location  of  the  turntable,  in  which  no  change 
had  been  made  since  it  was  built.  Under 
these  circumstances,  if  the  railroad  am- 
pany  owed  to  appellee  the  duty  of  having 
its  premises  at  this  place  lighted  or  its 
turntable  protected  by  barriers,  it  would 
likewise  owe  a  duty  to  every  licensee  using 
its  tracks  and  premises  at  any  place  on  its 
line  of  road  to  protect  them  from  the  dan- 
fier  of  falling  into  long-established  or  ocist- 
ing  pits  or  excavations  that  might  happen 
to  be  near  the  line  of  travel,  howev^  Te- 
mote  the  place  might  be  from  stations  and 
premises  set  apart  by  the  company  for  the 
use  of  persons  having  business  with  it  as 
passengers  or  otherwise. 

It  will  be  readily  perceived  that  to  im- 
pose a  duty  like  this  on  a  railroad  company 
would  virtually  require  them  to  protect 
all  places  of  possible  danger  along  every 
part  of  the  right  of  way  that  was  used 
such  a  number  of  the  public  as  to  charge 
the  company  with  the  duty  of  taking  notice 
of  their  presence,  and  would  subject  the 
company  to  the  care  and  expense  of  keeping 
its  premises  in  repair  for  the  use  of  persons 
having  no  business  with  it,  but  who  bad 
become  entitled  by  sequiescrat  uae  to  a  cer- 
tain measure  of  protection,  to  be  later  re- 
ferred to.  In  Sweeny  v.  Old  Colony  ft  N. 
R.  Co.  10  Allen,  368,  87  Am.  Deo.  644^  in 
Speaking  of  the  righta  of  liooueei  and  the 
measure  of  protection,  the  lioensor  is  under 
a  duty  to  afford,  the  court  said:  "So  a 
lieenaee  who  enters  on  premises  1^  permis* 
sion  only,  without  any  enticauent,  allure- 
ment, or  inducement  being  held  out  to  him 
by  the  owner  or  occupant,  cannot  recover 
damages  for  injuries  caused  by  obstructions 
or  pitfalls.  He  goes  there  at  his  own  risk, 
and  enjoys  the  license  subject  to  its  con- 
comitant perils.  No  duty  is  imposed  by  law 
on  the  owner  or  occupant  to  keep  hia  prem- 
ises in  a  suitable  condition  for  those  who 
come  there  soldy  for  thdr  own  oonvenience 
or  pleasure.  .  .  .  The  general  rule  or 
principle  applicable  to  this  dass  of  cases  is 
that  an  owner  or  oooupant  ia  bound  to  keep 
his  premises  In  m  safe  and  auitable  eondi- 
ti<ni  for  those  who  come  upon  and  pass  over 
them,  using  due  care,  II  he  htm  held  out  any 
invitation,  allurement,  or  inducement,  either 
«xpress  or  implied,  by  whidt  they  have  been 
led  to  enter  thereon.  A  mere  naked  llooww 
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tate  will  not  create  a  i  i 
obligation  on  the  part  oi 
son  in  possession  to  pi : 
danger  of  accident.  . 
sire  acquiescence  by  an  : 
in  a  certain  use  of  his  i 
volves  no  liability;  but  i 
implication  induces  perso  i 
pass  over  his  premises,  1 1 
an  obligation  Uiat  th^  a  : 
tion,  suitable  for  such  us< 
of  this  obligation  be  ia  li  i 
a  person  injured  thereby , 
announced  in  this  instrui  i 
proved  by  this  court  in  J  : 
Laundry  Co.  122  Ky.  Se  i 
733,  92  S.  W.  S80.  and  aj  i 
Co.  V.  Mobley,  134  Kj,  Si  i 
497,  121  8.  W.  867,  in  wh  i 
reviewing  a  number  of  o 
licmsee  in  entering  upoii 
another  does  so  at  his  {i 
the  premises  being  liable 
resulting  from  wilful  acti 
In  For  V.  Wamer-Qu  : 
204  N.  Y.  240,  38  LJLA, 
E.  497,  Ann.  Cas.  1913  : 
case  very  much  like  this, 
injured  by  falling,  in  tl 
an  unguarded  gravel  pit 
side  of  the  route  over  whi 
been  accustomed  to  travii 
vehicles  for  a  number  o! 
matter  of  right,  bat  as  1: 
passive  consent  m  acquies; 
of  the  praniiea.  ThB  liai 
against  the  owner  of  thi 
cover  damage*  for  the  li 
and  fn  doiying  his  ligh' 
court  said:  "The  princi 
settled  by  repeated  adjm 
country  and  in  England,  ' 
son  goes  upon  the  premise 
out  invitation,  but  simply 
and  the  owner  of  the  p 
acquiesces  in  his  coming, 
sustained  by  reason  of  a  r. 
premises,  the  owner  is  no 
gence;  for  auch  person  l 
risk  upon  himself."  To  t] 
EvansvUle  ft  T.  H.  R.  Co.  ' 
221,  50  Am.  Rep.  783;  li 
California  R.  Co.  144  C 
1001,  1  Ann.  Cu.  206,  17 
Many  other  like  cases  ml 
these  are  mffloient  to  11 
vailing  rule  to  which,  so  i 
gation  has  extended,  then 
Nor  do  we  perceive  any  f 
thest  general  prineiplei,  i 
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trains,  should  not  be  applied  in  treating 
of  the  rights  of  licensees  on  railroad  tracks 
ajid  premises,  where  the  tracks  and  prem- 
iset  are  not  set  apart  or  dedicated  by  tlie 
railroad  company  to  the  use  of  persons 
doing  business  with  it  at  stations  or  other 
places.  If  the  public  generally,  for  their 
own  conTenience,  use  the  tracks  and  prem- 
ises of  a  railroad  company  without  any  legal 
right  to  do  so,  but  merely  by  the  sufferance 
of  the  company,  and  this  use  continues  for 
such  length  of  time  as  to  pat  upon  the  com- 
pany in  the  movnnent  of  iti  trains  the  du^ 
to  anticipate  their  presence  and  exercise 
care  not  to  harm  than  by  what  may  be 
termed  aflSrmative  acta,  thia,  we  think, 
should  be  th«  full  extent  of  the  duty  *»• 
Bumed  by  the  company  in  protecting  them 
from  accidents  that  result  from  their  own 
thoughtlessness,  inadvertence,  w  want  of 
care.  The  company  should  not  be  required 
to  safeguard  every  pla^e  of  possible  danger 
on  its  right  of  way  for  the  protection  of 
persons  who  must  generally  take  the  prem- 
ises as  they  find  them,  nor  should  it  be 
liable  for  an  accident  that  happens  to  a 
mere  licensee  who  accidentally  or  thought- 
lessly falls  into  some  defective  or  exposed 
place  on  its  premises. 

There  is,  however,  one  exception  recog- 
niced  by  the  courts,  and  especially  by  this 
oonrt,  to  the  general  rule  that  the  licensor 
owM  to  the  licensee  no  duty  except  to  avoid 
wanton  injury  to  him,  and  that  is  the  duty 
inenmbemt  upon  railroad  companies  in  the 
movement  of  tbtai  tiMins  to  take  nottee  of 
the  generml  and  habitual  use  ^at  the  puUie 
make  at  certain  places  of  their  tracks  and 
premises,  and  to  take  care  not  to  harm 
them  by  the  failure  to  keep  a  lookout  and 
to  give  timely  warning  of  the  movement  of 
their  trains.  The  case  of  Southern  R.  Co. 
v.  Sanders,  146  Ky.  679,  141  S.  W.  77,  may 
be  referred  to  as  an  illustrative  case  on  the 
subject  of  the  rights  of  licenses  on  railroad 
tracks  and  premises,  and  the  obliga- 
tlon  the  company  owes  to  them  in  the  oper- 
ation of  its  trains.  But  there  is  no  simi- 
larly between  that  class  of  cases  and  this 
ona.  Then  i»  quite  a  difference  between 
affirmative  or  positive  acta  of  negligence 
apringittg  from  a  failure  to  dischai^  a 
duty  in  the  operation  of  trains,  and  mere 
paaaiTa  or  negative  acts  of  negligence  that 
grow  out  of  the  failure  to  protect  against 
dangers  that  may  befall  a  licmsee  who 
walks  or  falls  into  a  pit  or  excavation  that 
the  company  has  made  for  use  in  the  con- 
duct of  its  business,  and  with  the  location 
of  which  the  licoiaee  Is  familiar.  For  ex- 
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movement  of  a  train  that  was  bein?  oper- 
ated without  lights  or  signals  or  ^var^-i; 
of  its  approach,  it  might  well  be  said  tint 
the  company  should  be  required  to  respowi 
in  damages,  because  the  long-continutd  me 
of  the  premises  by  the  public  carried  vitk 
it  the  duty  on  the  part  of  the  companj  to 
prevent  affirmative  injury  by  the  movenml 
of  trains  or  cars.  In  such  a  case  the  n- 
coveiy  is  allowed  upon  the  grounds  HaX 
the  person  injured  has  not  committed  is- 
act  of  n^Ugenc^  and  the  injury  was  caioi:: 
by  the  negligence  of  the  company. 

Th«  lioensor  who  has  on  bis  premises  ■ 
stationary  object  that  might  inflict  iajni; 
upon  a  careless  or  inattentive  licensee 
came  In  contact  with  it,  or  who  has  os  L- 
premises  an  e«avation  or  pit  used  ia  or- 
nection  with  his  business,  into  which  ■ 
thoughtless  licensee  might  fall,  is  not  to  br 
held  to  the  same  degree  of  care,  or  bar- 
dened  with  the  same  duty,  as  the  Iteeuor 
who  uses  in  his  business  a  dangerous,  dot- 
able  agency  like  an  engine  or  ears,  tb< 
immediate  presence  of  which  the  lieens«' 
cannot  many  times  know  of  in  the  abeett-" 
of  notice  or  warning,  and  it  is  well  t^i: 
a  distinetion  should  be  made  in  the  paTt>. 
hir  named  between  the  duty  and  liabi].'' 
of  a  railroad  company  in  the  movement  o: 
its  trains  to  licensees,  and  its  dutj  town- 
them  in  other  respects  not  eonneeted  w.v 
the  operation  of  its  tnUns  cr  aaj  otlu: 
movaUs  agengr. 

Hers  the  turntable  into  which  appellw 
fall  was  stationary  and  had  been  theft 
mai^  years  in  the  same  c(HidiU<m.  Af- 
pellee  was  not  injured  by  any  •fBnnatii' 
act  of  n^ligence  on  the  part  of  the  eco- 
pany,  or  because,  in  the  oonstructiiH)  of  tbt 
turntable  or  its  operation,  the  company  dil 
anything  it  was  not  authorized  to  do.  Bff 
injuries  resulted  from  her  own  want  of 
care, — from  her  failure  to  take  notice  of 
conditions  she  had  long  been  familiar  witb 

'  The  case  of  Rager  v.  Louisville  &  X.  R. 
Co.  137  Ky.  811,  127  S.  W.  155,  relied  on 
by  appellee,  is  not  in  conflict  with  the  viewi 
we  have  expressed,  as,  under  the  ftcts 
stated  in  the  opinion,  it  comes  within  thi- 
line  of  cases  holding  railroad  companies 
liable  for  affirmative  acts  of  negiigcstc*  is 
dealing  with  licensees. 

We  think  the  appellee  failed  to  make  oat 
a  case  of  actionable  negligence  on  the  pirt 
of  the  company,  and  therefore  the  eoort 
should  have  directed  a  verdict  in  its  favor. 
The  judgment  is  reversed,  with  dircetioa» 
to  proceed  in  conformity  with  this  t^iniea 
if  there  is  a  retrial. 
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I.OUISIANA  SrPREME  COTIIIT. 

VICKSBURG,  SHREVEPORT,  &  PACIFIC 
RAILWAY  COMPANY,  Appt. 

'WEBSTER   SAND.   GRAVEL,   &  CON- 
STRUCTION COMPANY  ct  aL 

{1^2  I*.  1061,  6S  So.  140.) 

Appeal  —  inadequate  report  of  testi- 
mony —  effect. 

1.  An  appeal  wilt  not  ba  diamiased  for  ini' 
perfection  in  the  stenwrapher'a  report  of 
the  testimonj,  Trhere  it  does  not  appear  that 
appellant  waa  more  to  blama  for  it  than 
appellee. 

Same  —  denial  of  Injnnctton  —  wben 

lies. 

2.  Aa  an  appeal  will  lie  from  an  order 
of  court  diwolTing  a  prohibitory  injunction 
against  a  disturbance  of  posBesaion  of  im- 
naovable  property,  even  though  a  bond  be 
required  to  protect  the  plaintiff  in  the  writ, 
a  fortiori  will  It  lie  when  such  injunction 
is,  in  effect,  dissolTcd,  and  the  status  which 
it  waa  intended  to  preeerre  is  disturbed  hy 
the  Ul^;al  act  d  the  defendant,  and  the 
eourt  by  whieh  it  waa  Issued  denies  plain- 

Headnotca  bj  Ifoinoi,  J. 


tiff's  application  for  a  mandatory  injunc- 
tion to  compel  defendant  to  restore  the 
status  as  it  existed  before  the  disturbance. 

Same  —  flnal  decree. 

3.  Where  the  possession  of  immovable 
proper^  la  disturoed,  and  the  possessor  in- 
vokes tne  action  of  the  court  by  way  of  a 
mandatory  injunction,  for  liis  immediate  re- 
lief, the  judgment  of  the  court  refuainf^  to 
grant  the  immediate  relief  is  so  far  final 
aa  to  entitle  the  applicant  to  an  appeal. 
Contempt  —  violation  of  Injunction  — 

enforcement  —  review. 

4.  Whether  a  defendant  in  injunction- 
who  violates  the  same  should  be  punished! 
for  the  contempt  shown  the  court  concema 
the  court  in  the  matter  of  the  maintenance 
of  its  dignity  and  authority;  but  wlietlipr, 
by  coercive  or  punitory  measures,  sucli  de- 
fendant sliould  be  compelled  to  obey  tlie 
writ,  issued  by  a  competent  court  for  tlie 
preservation  of  a  civil  right  asserted  by 
the  plaintiff,  concerns  the  plaintiff,  and  the 
action  of  the  trial  court  upon  that  ques- 
tion may  be  subject  to  review  in  this  courfc 
on  sppeaL 

Injunction  —  mandatory  —  wben  grant- 
ed. 

6.  It  is  well  established  under  our  law 
and  Jurisprudence,  and  is  a  rule  of  well- 
nigh  universal  acceptance,  that  where  the 


Note,  —  Bfffht  to  mandatory  ii^netion 
to  restore  mtatua  extating  prior  to  vio- 
lation of  proKtbttory  injunction. 

Although  the  court  states  in  Vicksbubo, 
S.  &  P.  R.  Co.  V.  Wessteb  Sand,  GaAVEL, 
&  CoNSTB.  Co.  that  it  is  well  established 
that  a  mandatory  injunction  may  be  is- 
aucd  to  restore  the  atatus  intended  to  b€ 
preserved  by  a  prohibitory  injunction  which 
has  been  disturbed  by  a  violation  of  that  in* 
junction,  that  statement  appears  to  be  based 
upon  cssea  holding  that  a  mandatory  in- 
junction may  be  issued  to  restore  a  condi- 
tion  which  should  have  existed  before  the 
issuance  of  a  prohibitory  injunction. 

But  while  Vicksbubo,  S.  &.  P.  R.  Co.  v. 
Websteb  Sand,  Gbavbl,  &  Consiv.  Co.  is 
the  only  -case  found  in  which  a  mandatory 
injunction  was  issued  to  restore  the  status 
wiiich  had  been  disturbed  by  the  violation 
of  a  prohibitory  injunction,  the  same  re- 
sult has  been  accomplished  in  other  ways 
in  a  number  of  cases. 

Thus,  in  Murphey  v.  Barker,  1X5  Ga.  77, 
41  S.  E.  685,  the  court,  In  granting  a  tem- 
porary injunction  against  the  erection  of 
an  obatraction,  also  passed  an  order  requir- 
ing that  defendant  restore  the  property  to 
the  condition  It  was  in  at  the  time  of  filing 
the  petition,  where  be  knew  of  the  issuance 
of  a  restraining  order  and  rushed  the  work 
before  notice  was  formally  served  upon  him, 
it  being  held  that  he  was  bound  to  obey 
the  restraining  order  from  the  time  be  re- 
ceived notice  of  its  issuance,  though  he  waa 
oot  yet  formally  served  with  it. 

In  Murdock's  Case,  2  Bland.  Ch.  461.  20 
Am.  Dec.  381,  third  partiea  who  interfered, 
bv  erecting  a  fence,  with  the  stotua  quo  in- 
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tended  to  be  preserved  by  an  injunction 
until  the  rights  of  the  parties  sfiould  be 
finally  determined  were  ordered,  upon  peti- 
tion and  prayer  for  an  attachment  against 
them,  to  remove  the  portion  of  fence  erected 
by  them. 

In  State  ex  rel.  Hoefs  v.  District  Ct.  113 
Minn.  304,  12  N.  W.  583,  the  court,  in  a 
proceeding  for  contempt  for  violation  of  a 

fiermanenc  injunction  restraining  defendant 
rem  constructing  a  ditch,  required  him  to- 
fill  up  the  ditch,  saying  there  could  be  no> 
serious  question  of  the  power  of  the  court 
to  do  so. 

In  Ashby  v.  Ashby.  62  N.  J.  Eq.  618,  60 
Atl.  473,  which  was  a  proceeding  by  peti- 
tion to  punish  defendant  for  violating  a. 
permanent  injunction  restraining  him  from 
removing  certain  flxturea  fnnn  a  mill,  th& 
court  required  him  to  reatore  the  fixtures* 
in  so  far  aa  that  would  remedy  the  injury^ 
and  to  compensate  plaintiff  in  money  for 
the  balance  of  the  injury. 

And  in  Kempson  v.  Kempaon,  63  N.  J.  Eq. 
783,  68  L.R,A.  484,  92  Am.  St.  Rep.  682,. 
52  Atl.  360,  modifying  61  N.  J,  Eq.  303,. 
48  Atl.  244,  defendant,  who  violated  an  in- 
junction against  the  prosecution  in  an- 
other state  of  a  suit  for  divorce  from  hi* 
wife,  and  obtained  the  divorce  on  fraudu- 
lent allegation  of  residence  there,  was  re- 
quired to  present  the  matter  truthfully  to 
the  court  of  the  other  state,  and  endeavor  in> 
good  faith  to  have  the  divorce  decree  set 
aside,  the  court  modifying  in  this  reapect 
the  order  of  the  lower  court  that  defendant 
procure  the  setting  aside  of  the  decree,  as 
it  waa  within  the  discretion  of  the  court 
of  the  other  state  aa  to  whether  the  decree: 
would  be  aet  aside.  R.  L.  S.  ^ 
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hibiiory  injunction  is  enanged  or  disturbed 
by  the  defendant  in  violation  of  that  writ, 
such  defendant  may  be  compelled  by  a  man- 
datory injunction  issued  before  the  trial 
on  the  merits,  to  restore  such  status.  In 
fact,  the  authorities  hold  that  a  mandatory 
injunction  may  in  some  cases  issue  pre- 
liminarily and  ex  paHe,  and  not  only  to  re- 
store &  pre-existing  status,  but  to  compel 
affirmative  action  in  tfae  establishment  en  a 
status  vhich  should  have  existed. 
Appeal  —  remand  for  evidence. 

6.  A  case  will  be  remanded  for  further 
evidence  where  the  interests  of  justice  ap- 
pear to  require  it. 

(May  12,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  the  Parish  of 
Webster  in  defendants*  favor  in  a  proceed- 
ing to  compel  the  restoration  of  a  portion  of 
plaintiff's  track  which  was  alleged  to  have 
been  removed  by  defendants.  Reversed. 
Tlie  facts  are  stated  in  the  opinion. 
Messrs.  Stnblw,  Russell,  &  Tbeus,  for 
appellant: 

Actual  knowledge  of  the  existence  of  a 
writ  of  injunction  on  the  part  of  an  agent 
or  employee  of  defendant  gravel  company 
is  sufficient  notice  to  authorize  his  punish- 
ment for  contempt  of  court  in  violating  the 
injunction. 

State  ex  rel.  Alverson  v.  Sommerville, 
105  La.  273,  29  So.  705;  Junius  Hart  Piano 
House  T.  Ingman,  119  La.  1022,  41  So.  850; 
Blaise  v.  Security  Brewing  Co.  124,  La.  979, 
60  So.  816. 

All  acts  which  amount  to  a  trespass  or 
change  of  possession  of  immovable  property 
are  irreparable. 

State  ex  rel.  Sigiir  v.  Nineteenth  Judicial 
Dist.  Judge,  33  La.  Ann.  133;  Torres  v. 
Talgoust,  33  La.  Ann.  560;  Jefferson  &  L. 
P.  R.  Co.  V.  New  Orleans,  30  La.  Ann.  070; 
Boedicker  v.  East,  24  La.  Ann.  164;  Marlon 
T.  Johnson,  22  La.  Ann.  512. 

A  punishment  by  ordering  the  restora- 
'tion  of  the  roadbed  and  tracks  as  prayed 
for  in  this  case  would  be  remedial,  rather 
than  punitive  in  character,  intended  to  se- 
cure a  civil  right  to  the  plaintiff  during 
-the  pendency  of  the  suit,  and,  as  the  in- 
jury is  of  an  irrepar^le  nature,  this  case 
is  appealable. 

State  ex  rel.  Alverson  t.  Sommerville, 
105  La.  280,  29  So.  705;  Re  Debs,  158  U.  8. 
-698,  39  L.  ed.  1107,  16  Sup.  Ct.  Rep. 
■900;  Re  Chiles  {Texas  v.  White)  22  Wall. 
168,  22  L.  ed.  823;  Bessette  v.  W.  B.  Con- 
key  Co.  194  U.  S.  327,  48  L.  ed.  1001,  24 
Sup.  Ct.  Rep.  665;  Re  Reese,  47  C.  C.  A.  87. 
107  Fed.  945,  14  Am.  Crim.  Rep.  253;  State 
■ex  rel.  Heffner  v.  First  Judicial  Diit.  Judge, 
.47  L.R^.(N.8.) 


New  Orleans  WaterwOTka  Co.  v.  Levy,  31 
La.  Ann.  942. 

Messrs.  Stewart  &  Stewart  and  L,  K. 
Watklna,  for  appellees: 

No  appeal  will  lie  from  a  judgment  on  a 
rule  for  contempt. 

State  ex  rel.  Barthet  t.  Civil  Dist.  Judge. 
40  La.  Ann.  434,  4  So.  131;  State  ex  rfl 
OTklalley  v.  Houston,  35  La.  Ann.  1197; 
Blaise  v.  Security  Brewing  Co.  124  Xm.  979, 
50  So.  816;  State  v.  Shay,  30  La.  Ann.  116: 
Sallabah  v.  Marsh,  34  La.  Ann.  1055;  Bsjh 
V.  Weil,  28  La.  Ann.  264;  State  ex  rd.  IV 
Buys  V.  Orleans  Parish,  32  La.  Ann. 

Tlie  function  of  the  writ  of  injunction  ii 
prohibitive,  and  not  mandatory,  and  it  a 
only  in  exceptional  cases  that  the  writ  is 
the  mandatory  form  will  be  issued. 

Petite  Anse  Drainage  Dist.  v.  Ibena  t 
V.  R.  Co.  117  La.  940,  42  Sou  433;  Itzko- 
vitch  V.  Whitaker,  115  La.  499,  1  LJLA. 
(N.S.)  1147,  112  Am.  St.  Rep.  272,  39  So. 
499;  New  Iberia  Rice  Mill.  Co.  v.  StHnoo, 
105  La.  439,  29  So.  876;  Black  v.  Good- 
Intent  Tow-Boat  Co.  31  La.  Ann.  497; 
rett  T.  New  Orleans,  33  La.  Ann.  541; 
Koehler  v.  Civil  Dist.  Judge,  54  La.  Asn. 
1493,  14  So.  352;  Central  Trust  Co.  t. 
Mornn,  56  Minn.  ISS,  29  L.RJ1.  212.  57 
N.  W.  471;  Walkley  v.  Muscatine^  0  Wsll. 
483,  18  L.  ed.  930. 

IVfonroe,  3.t  delivered  the  opinion  of  tlie 

court : 

Plaintiff  prosecutes  this  appeal  from  a 
judgment  wherein  the  district  court  hoUf 
defendant  and  certain  of  its  oBiocrs  ani 
employees  guilty  of  contempt,  and  import 
fines  upon  them  for  having  violated  a  writ 
of  injunction  by  removing  portions  of  t'.e 
roadbed  and  rails,  and  thereby  interferii^ 
with  plaintiff's  possession  of  a  certain  "spur 
track,"  and  whereby  the  court  denies  ita 
(plaintiff's)  prayer  for  a  mandatory  in- 
junction ordering  defendant  to  restore  Esid 
track  to  the  condition  that  it  was  in  prior 
to  said  disturbance  by  defendant.  The  facto 
of  the  case  are  as  follows: 

Plaintiff  brought  this  suit  in  Jnlj,  1910. 
allying  that  it  had  been  in  actual  and  un- 
disturbed possession,  with  tbe  consent  of 
the  owners,  for  more  than  two  years,  of 
the  right  of  way  over  which  its  spur  trae& 
is  built,  and  had  used  said  track  as  part  of 
its  interstate  railway  system;  that  about 
July  27tb  defendant  took  forcible  possession 
of  1,800  feet  of  said  track  and  removed  the 
rails  therefrom,  was  then  detaining  the 
same,  thereby  preventing  plaintiff  froai 
operating  its  trains,  and  was  threatenirc 
to  remove  additional  rails;  and  that  plsin- 
tiff  had  been,  and  would  continue  to  be. 
damaged  thereby;  and  it  prayed  for  a  pro- 
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hibitory  injunction  agminst  further  tres- 
pass,  and  a  mandatory  iBjunction  to  compel 
defendant  to  restore  the  ttatus  quo,  and  for 
damages.  The  prohibitory  injunction  was 
issued  preliminary,  "restraining  and  pro- 
hibiting aaid  defendants  [the  defendant  com- 
pany and  certain  named  oflicera  and  em- 
ployees] from  trespassing  upon,  or  interfer- 
ing with  plaintiff's  possession  of,  its  spur 
track,  .  .  .  and  from  operating  trains 
or  other  vehicles  over  said  track  or  right  of 
way  or  any  part  thereof;"  and  defendant 
was  ordered  to  show  cause  why  the  man- 
datory injunction  shoald  not  inue  as  prayed 
for. 

Defendants  filed  various  exceptions  and 
an  answer,  and  counsel  for  plaintiff  now 
make  the  statement  in  the  brief  filed  by 
them,  and  which  does  not  appear  to  be  de- 
nied, that  "under  verbal  agreements  not  in 
the  record,  the  track  which  had  been  re- 
moved was  rebuilt  by  defendant,  and  the 
prohibitory  injunction  remained  in  fiill 
force  and  effect,"  etc. 

In  the  meanwhile,  defendant  had  brought 
a  petitory  action,  praying  to  be  decreed  the 
owner  of  the  strip  of  land  in  question,  and 
that  plaintiff  be  ordered  to  remove  its  tracks 
therefrom,  and,  as  it  was  pressed  to  trial 
and  brought  by  appeal  to  this  court,  plain- 
tiff's injunction  suit  was  allowed  to  remain 
'  in  abeyance,  probably,  to  await  the  outcome 
of  that  litigation.  The  petitory  action  was 
disposed  of  In  this  court  in  January,  1012 
(rdiearing  refused  February  12,  1912),  by 
a  judgment  in  which  it  was  held  and  decreed 
as  follows: 

"Tif  judgment  of  the  district  court  de- 
crees the  title  to  the  strip  of  land  ip 
question  to  be  in  plaintiff;  that  the  injunc- 
tion herein  sued  out  ...  be  main- 
tained and  perpetuated ;  and  that  the  .  .  . 
railway  company  be  ordered,  within  twenty 
days,  to  remove  their  spur  track  off  of  said 
strip  of  land,  ...  so  as  to  leave  the 
land  unobstructed.  .  .  .* 

"We  have  not  been  able  to  find  any  pe- 
tition or  order  for  Or  any  writ  of  injunction 
in  the  record,  and,  for  the  reasons  stated, 
are  of  opinion  tliat  tliere  is  error  in  the 
judgment  referred  to,  in  so  far  as  it  pur- 
ports to  enjoin  the  defendant  from  continu- 
ing to  use  its  spur  track  and  orders  the 
removal  of  the  same.  It  is  therefore  .  .  . 
decreed  that  the  judgment  appealed  from 
be  .  .  .  reversed,  in  so  far  as  it  orders 
defendant  to  remove  its  spur  track  off  the 
strip  of  land,  ...  or  otherwise  inter- 
feres with  defendant  in  the  use  of  said  strip, 
for  the  purposes  of  said  spur  track."  Web- 
ster Sand,  Gravel  ft  Constr.  Co.  v.  Vicks- 
burg,  S.  ft  P.  R.  Co.  129  La.  1096,  67 
So.  520. 

In  May  following  the  rendition  of  the 
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above-quoted  Judgment,  plaintiff  filed  a  peti- 
tion In  this  case,  alleging  "that  the  said 
F.  H.  Drake,  president  of  said  [defendant] 
company,  did,  on  or  about  the  24th  day  of 
April,  1012,  personally  direct  and  cause 
.  .  .  4S8  feet  of  steel  rails  and  233  feet 
of  petitioner's  said  branch  or  spur  tracks 
to  be  removed,  and  did  on  said  date,  and 
has  continuously  since  then,  caused  the  crew 
of  said  company,  operating  a  steam  shovel 
to  excavate  the  grounds,  or  a  portion  there- 
of, on  which  said  .  .  .  spur  track  is 
constructed,  and  took  .  .  .  unlawful 
possession  of  petitioner's  right  of  way,  off 
of  which  said  track  was  removed,  and  has 
.  .  .  converted  to  its  own  use  said  46& 
feet  of  steel  rails,  ...  all  in  flagrant 
defiance  and  contempt  of  this  honorable 
court,  its  orders,  and  writ  of  injunction,'^ 
etc. 

And,  agreeably  to  the  prayer  of  the  peti- 
tion, the  defendant  company  and  its  presi- 
dent were  ordered  to  show  cause  why  they 
should  not  be  punished  for  contempt,  and 
why  a  mandatory  injunction  should  not  is- 
sue commanding  them  forthwith  to  "restore 
said  steel  rails  and  restore  said  spur  tracks 
to  the  condition  that  they  were  In  prior 
to  said  trespass." 

The  transcript  shows  that,  when  the  rule 
came  cm  to  be  heard,  it  was  discontinued, 
at  the  instance  of  plaintiff,  on  defendant's 
paying  costs,  and  it  is  alleged,  and  appar- 
ently conceded,  that  the  reason  for  the  ac- 
tion so  taken  was  that  defendant's  president 
appeared  in  court  and  stated  that  the  acts 
complained  of  were  done  inadvertently,  and 
agreed  to  repair  the  resulting  damage  and 
abstain  from  further  trespass. 

Thereafter,  however,  on  August  1st,  plain- 
tiff filed  the  petition  and  rule,  from  the 
judgment  on  which  this  appeal  is  taken, 
and  wherein  it  allies  that  the  defendant 
company,  F.  H.  Drake,  its  president,  and 
Xj.  H.  Blackman,  its  foreman  "did,  <m  or 
about  the  Ist  day  of  July,  1012,  .  .  , 
beginning  300  yards  from  the  washing  plant 
of  said  .  .  .  company,  excavate  and  re- 
move more  than  8,000  cubic  jrards  of  pe- 
titioner's right  of  way,  which  said  excava- 
tions extended  for  a  distance  of  more  than 
290  feet,  and  excavated  from  each  side  ot 
said  right  of  way,  leaving  a  narrow  an(t 
insecure  strip  of  said  right  of  way,  with 
said  excavation  or  cut  on  each  side,  for 
more  than  290  feet,  at  least  13  feet  deep, 
and  undermined  more  than  65  feet  of  pe- 
titioner's railroad  track  used  as  a  siding, 
and  cnused  said  track  to  fall  to  the  bottom 
of  said  excavation  for  want  of  support, 
where  the  same  now  lies,  totally  and  wholly 
destroyed,  and  on  the  opposite  side  of  said 
right  of  way  made  a  similar  excavation  or 
cut,  and  undermined  petitioner's  main  line 
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render  the  same  inseeure  for  the  operation 
of  traiuB  orer  the  Mine;  and  on  aoeonnt  ai 
4Baid  trespass  and  ezeaTation  of  its  right  of 
•waj  and  cavlzig  from  underneath  its  main 
line  track,  it  is  impossible  to  operate  even 
the  lightest  train  over  the  same;  and,  in 
addition  to  the  above  alleged  acta  of  tres- 
pass, said  company,  Drake^  and  Bladaaan 
excavated  and  removed  dirt  and  gravel  from 
petitioner's  right  of  way  np  to  the  ends  of 
the  cross-ties  on  its  other  side  track  for  a 
distance  of  fully  294  feet,  which  said  eat  or 
eccRvatiott  is  fully  IS  feet  in  depth,  and 
caused  a  wall,  almost  perpendicular.  IS  feet 
high,  up  to  the  ties  of  said  track,  which 
renders  the  same  wholly  inseeure  and  un- 
safe to  operate  trains  or  locomotives  over; 
.  .  .  the  above  alleged  trespass  having 
begun  on  or  about  the  Ist  day  of  July,  1912, 
and  con  tinned  for  each  and  every  day  up  to 
the  21tt  day  of  July,  1912.  Petitioner  fur- 
ther shows  that  said  .  .  .  company  and 
F.  H.  Drake  have  operated  trains  over  pe- 
titioner's said  tracks  and  right  of  way  dur- 
ing every  wedc  since  the  issuance  and  serv- 
ice of  said  writ  of  injunction." 

PlaintilT  prayed  that  the  defendant  com- 
panv,  its  said  president  ayd  foreman,  be 
required  to  show  eause  why  they  should  not 
be  "ordered  forthwith  to  rebuild  said  de- 
stroyed track,  refill  tiie  cKcavatiou,  and  re- 
fltore  said  tracks  and  right  of  way  to  their 
condition  prior  to  said  alleged  trespass," 
and  further  to  show  cause  why  they  should 
not  be  fined  and  imprisoned;  and  the  order 
nisi  was  so  made.  After  a  full  hearing  up- 
on the  facts  and  law,  as  presented  by  the 
parties,  the  court  a  qua  gave  judgment  as 
follows:  "That  the  respondents  Webster 
liSnd,  Gravel,  ft  Construction  Company  be 
and  are  herel^  adjudged  in  contempt  of  this 
«ourt,  and  are  each  ordered  to  pay  a  fine  of 
91  and  all  costs  of  this  suit;  tiie  judgment 
for  costs  being  a  solidary  judgment,  except 
the  coats  incurred  on  the  rule  against  re* 
spondent  L.  H.  Blackman,  which  are  taxed 
against  relator;  said  L.  H.  Blackman  being 
hereby  dismissed,  and  the  rule  as  to  him  be- 
ing discharged.  All  other  demands  of  re- 
lator are  rejected.  "It  is  further  ordered 
and  decreed  that  the  rights  of  the  plaintiff, 
if  any  it  has,  to  sue  for  damages,  be  and 
are  hereby  specially  reserved."  Plaintiff,  as 
we  have  stated,  prosecutes  the  appeal. 

On  Motlini  to  Dismiss  Appeal. 

The  defendant  company  and  F.  H.  Drake, 
■appellees,  move  to  dismiss  the  appeal  on 
the  grounds:  <])  That  the  transcript  is  in- 
complete, the  testimony  having  been  so 
inaccurately  transcribed  as  to  tie  unintelli- 
gible; (2)  that,  the  judgment  being  inter- 
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thereby  inflicted  not  being  irreparable,  so 
appeal  lies;  (3)  that  no  ajqieal  lies  from  s 
judgment  on  a  rule  for  contempt. 

1.  Th«  clerk  certifies  to  the  coireetDCH 
ai  90  much  of  the  transcript  a»  eontsist 
the  pleadings  and  doenmentai7  erideiee, 
and  with  tiiat  there  appears  to  be  bo  tMoat 
of  ccmiplaint.  With  regard  to  the  oral 
testimoi^,  the  stenograj^er  oertiflcs  ttst 
"the  above  .  .  .  sixty  pages  of  eridan 
MMupose,  to  the  best  of  ability,  a  tnr 
and  correct  transcript  id  1117  Bhorthsai 
notes,"  etc. 

Tiie  work  of  the  reports  levrcs  maA  to 
he  desired ;  but,  as  there  is  nothing  to  dun 
that  plaintiff  is  any  more  responsible  for  ite 
imperfections  than  defendants,  the  appeal 
will  not  be  dismissed  on  that  aoeoont. 

2.  The  whole  purpose  of  this  suit  is  ts 
protect  plaintiff  in  its  possession  and  al- 
leged right  of  poBsessicm  of  imomovaUe  prop- 
erty, and  the  purpose  of  the  preliminai; 
injunction  was  to  preserve  the  atatua  qM 
until  the  question  whether  such  right  exist- 
ed could  he  decided.  That  question  was  de- 
cided by  this  court  in  the  petitory  actioo. 
and  yet,  notwithstanding  that  it  was  then 
held,  contradictory  with  the  defendant,  that 
plaintiff  has  the  right  to  maintain  and  its* 
its  tracks  On  the  land  in  question,  and  nM- 
withstanding  ths  injunetimt  of  the  district 
court  prohibiting  defendant  and  its  officer* 
from  interfering  with  the  enjoyment  of 
such  right,  they  (defendant  and  its  irfEcerB< 
have  BO  interfered  and  have  aetoally  dis- 
posaessed  plaintiff  by  removing  a  portion  of 
its  roadbed  and  rails;  and,  hy  tiie  judgment 
appealed  frcon,  the  district  court  decliae^ 
to  order  them  to  restore  what  tluy  have  re- 
moved. 

The  Code  of  Practice  (article  298)  pro- 
vides that  "the  injunction  must  he  granted: 
.  .  .  (5).  When  the  defendant  disturbs 
the  plaintiff  In  the  actual  and  rent  posses- 
sion  which  such  plaintiff  has  had  for  more 
than  one  year^  either  of  a  real  estate  or  of 
a  real  right,  of  which  be  claims  eith^  the 
ownership,  the  possession,  or  the  enjoy- 
ment." 

And  it  is  well  settled  that  "in  such  case 
the  judge  to  whom  the  ai^licaticm  is  made 
is  without  discretion  in  tiie  matter,  and 
must  grant  the  writ  upon  ths  prtitioner's 
complying  with  the  prescribed  conditions." 
Beebe  v.  Guinault*  29  La.  Ann.  796;  Cres- 
cent City,  L.  S.  ft  S.  H.  Go.  t.  Larrieax, 
30  La.  Ann.  799;  State  ez  rel.  Behan  v. 
Sixth  Dist.  Judge,  82  La.  Ann.  1S76;  State 
ex  rd.  Gaynor  v.  Young,  38  Ia.  Ann.  924; 
Lewis  V.  D'Albor,  lie  La.  684,  41  80.  31. 
It  is  equally  well  settled  tiiat  an  appeal  wiQ 
lie  in  such  case  from  any  order  oi  coort 
dissolving    an    injunction    once  tssocd. 
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whether  on  brad  or  otherVrlu,  •inee  ihe 
effect  of  the  diuolntion  voald  be  to  change 
tiie  poHewIon  of  bnmoTable  property,  and 
the  ii^nry,  in  eontemplation  of  the  law, 
would  be  irreparable.  Marlon  t.  Johnson, 
S2  La.  Ann.  612;  Boedleker  t.  East,  24 
In.  Ann.  164;  State  ex  rel.  Signr  Nine- 
teenth Judicial  Dirt.  Judge,  3S  Ln.  Ann. 
133;  Torrea  t.  Falgouat,  33  La.  Ann.  500; 
Sheridan  v.  Beeee,  121  La.  227,  46  So.  218'; 
Bradley  t.  DavU,  127  La.  371,  63  So.  653. 

If,  Uien,  an  uppeal  will  lie  from  an  order 
of  court  diBflolving  an  injunction,  even 
though  a  bond  be  required  to  protect  the 
plaintiff  in  the  writ,  a  fortiori  will  it  lie 
when  the  Injunctim  is,  in  effect  disaolved 
by  the  01^1  act  of  the  defendant  in  defy- 
ing or  disregarding  it,  and  the  court  by 
which  it  was  issued  dismisses  plaintiff's  ap- 
plication to  restore  the  status  quo.  Again, 
the  ^esticm  presented  to  the  court  a  qua 
in  this  ease  was  whether  the  plaintiff  should 
be  afforded  immediate  relief  against  an  in- 
vasion of  its  right  of  possession,  which  right 
was  secured  by  the  prohibitory  injunction 
issued  that  nmrt  and  by  a  final  judg- 
ment of  this  eoiirt;  and  the  judgment  of  the 
court  a  qua,  to  the  effect  that  plaintiff  was 
not  entitled  to  such  immediate  relief,  was 
final  upon  that  question,  and  for  that  reason 
also  the  appeal  lies.  McDonogfa  t.  Callo- 
way, 7  Rob.  (Liu)  442. 

3.  Whether  defendants  should  be  punished 
for  the  contempt  shown  the  court  whose 
order  they  disregarded  concerned  the  court 
in  the  matter  of  the  maintenanoB  of  its 
dignity  and  authority;  but,  whether  by 
coercive  or  punitive  measures,  they  should 
be  compelled  to  obey  that  order,  issued  by  a 
competent  court  for  the  preservation  of  a 
civil  right  asserted  by  plaintiff,  concerns 
the  plaintiff,  and  the  action  of  the  trial 
court  uptm  that  question  is  subject  to  re- 
view in  this  eonrt  on  appeal,  Since  there  is 
a  civil  ri^t  Involved  and  a  value  in  dis- 
pute exceeding  92,000,  exclusive  of  interest, 
llie  motion  to  dismiss  the  sppesl  is  there- 
fore overruled. 

On  the  Merits. 

Considering  the  case  presented  In  its  ap- 
pealable aspect  (that  is  to  sayi  with  nrf- 
erenee  to  the  right  of  the  appellant  to  have 
the  judgment  appealed  from  reviewed  In  so 
far  as  it  denies  the  mandatory  injunction 
to  compel  defendants  to  restore  the  status 
established  by  the  prohibitory  injunction, 
and  which  defendants  have  changed  in  vio- 
lation of  tiiat  writ),  we  find  it  to  be  welt 
established  under  our  law  and  jurispru- 
denoe,  and  to  be  a  rule  of  wdl-nigh  uni- 
versal acceptance,  that,  where  the  status 
Intended  to  be  preserved  1^  a  pnAibitory 
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injunction  Is  changed  or  disturbed  by  the 
defendant  in  violation  of  that  writ,  such 
defendant  may  be  compelled,  by  a  manda* 
tory  injunction,  to  restore  it;  in  fact,  the 
authorities  hold  that  a  mandatory  injunc- 
tion will,  in  some  cases,  issue  preliminary 
and  «d>  parte,  and  not  only  to  restore  a  pr^ 
listing  status,  but  to  compel  affirmative 
action  in  the  establishment  of  a  status 
which  should  have  existed.  Thus,  In  1  High 
on  Injunctions,  4th  ed.  it  is  caid: 

"Sec  2.  And  while  a  court  of  equity  Is 
always  reluctsnt  to  grant  a  mandatory  in- 
junction upon  an  interlocutory  application 
and  before  final  bearing,  it  may  yet  do  so 
in  an  extreme  case,  whm  the  right  is  dear- 
ly established  and  the  invasion  of  the  right 
results  in  serious  injury.  .  .  .  [Note  to 
above.]  In  Toledo,  A.  A.  ft  N.  H.  B.  Co.  v. 
Pennsylvania  Co.  (0.  C.)  19  L.R.A.  387, 
S  Inters.  Com.  Rep.  622,  64  Fed.  730,  Judge 
Tbit  uses  the  following  language:  *TIie 
office  of  a  preliminary  injunction  is  to  pre- 
serve the  ttatiu  quo  until,  upon  final  hear- 
ing, the  oourt  may  grant  fall  relief. 
Generally  this  can  be  accmnpUsIied  by  an 
injunction  pnAtbitory  in  f<nin,  but  it  some- 
times happens  that  the  aPttua  quo  is  a 
condition,  not  of  rest,  but  of  action,  and 
the  cmdition  of  rest  is  exactly  what  will 
inflict  the  irreparable  injury  upon  com- 
plainant, which  he  appeals  to  a  court  of 
equity  to  protect  him  from.  In  such  a 
case  courts  of  equity  issue  mandatory  writs 
before  the  case  is  heard  on  its  molts.' 

"Sec.  5.  A.  Since  the  object  of  a  prelimi- 
nary injunction  is  to  ineserve  the  status 
quo,  the  court  will  not  grant  such  an  order 
where  its  effect  would  be  to  change  the 
status.  .  .  .  And  by  stalut  quo,  which 
wilt  tie  preserved  by  preliminary  injunction, 
is  meant  the  last,  actual,  peaceable,  un- 
contested condition  which  preceded  the  pend- 
ing eontroversy,  and  equity  will  not  permit 
a  wrongdoer  to  shelter  himself  behind  a 
suddenly  and  secretly  changed  status,  al- 
though be  succeeded  In  making  the  change 
before  tbe  hand  of  the  chancellor  has  actu- 
ally reached  him.  And  wliere,  before  the 
granting  of  the  injunction,  the  defendant 
lias  thus  eliangcd  tlie  condition  of  things, 
the  court  may  not  only  restrain  further 
action  by  him,  but  may,  by  preliminary 
mandat<^  Injunction,  eompd  him  to  re- 
store the  BUbjeet-mstter  of  tbe  suit  to  its 
former  condition;  and  in  so  doing  the  court 
acts  without  any  regard  to  the  ultimate 
merits  of  the  controversy.*' 

In  MeDonogh  v.  Calloway,  supra,  a  pro- 
hibitory injunetiott  having  been  issued 
against  an  existing  obstruction  to  a  pas- 
sageway oMunon  to  the  adjcdning  proprie- 
tors, the  plaintiff,  before  tbe  bearing  on  the 
merits,  aj^iied  for  a  mandatOTy  injunction 
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mnd,  uie  applicatKot  haviDg  been  refused,  be 
Appealed  to  thie  court,  vhere  the  appeal 
was  sustained,  and  it  was  held  (quoting 
fnnn  the  syllabus) :  "An  injaoction  may  be 
directed  to  parties  or  to  public  officers  to 
e<Hnpel  tbem  to  do  certain  acts,  as  well  as 
to  restrain  them  from  acting.  It  is  as  ef- 
fective to  enforce  a  rif^t  as  to  prevent  a 
wrong."  7  Bob.  (Ia.)  442. 

In  Pieree  T.  New  Orleans,  18  La.  Ann. 
S42,  a  rule  was  taken  on  the  dtj  of  New 
Orleans  requiring  it  to  show  cause  why  ft 
should  not  be  enjoined  and  ordered  to  close 
np  e«tain  openings  made  by  it  in  a  wall 
held  in  common;  and,  the  rule  having  been 
made  absolute  during  the  pendency  of  the 
suit,  the  eil7  appealed  to  this  court,  where 
it  was  said:  '^era  Is  a  suflBeient  show- 
ing in  the  plaintiff's  petititm  to  entitle  him 
to  the  equitable  inte^erence  of  the  courts  i 
bat  what  we  have  to  determine  now  is 
wheOier  p«ndante  lite,  and  before  a  trial  on 
the  merits,  an  order  should  be  granted  di- 
recting the  performance  of,  as  well  as  the 
restraining  frnn,  an  act." 

The  court  then  refers  to  certain  English 
eases  holding  the  conb-ary,  and,  affirming 
the  doctrine  enunciated  in  McDonogh  v. 
Calloway,  concludes  that  the  order  was 
properly  granted. 

In  Black  T.  Good  Iiitent  Tow-Boat  Co.  SI 
La.  Ann.  407,  the  oonrt,  construing  the  deci- 
sion in  McDonogh  t.  Calloway  to  mean 
that,  where  one  is  oijoined  from  obstruct- 
in  a  passageway!  his  maintenance  of  an 
existing  obstruction  is  a  violation  of  such 
injunction,  ai^rovcd  the  doctrine  that  a 
mandatory  injunction  directing  the  removal 
of  the  ohstmction  may  in  sueh  case  issue 
before  a  hearing  on  the  merits;  and  it 
distinctly  held  tl^t  **»  prohibitory  writ  hav- 
ing issued,  restraining  a  paHy  from  ob- 
structing the  ettrdse  of  a  rigbt«  the  ob- 
struction may  be  cmnmanded  to  be  removed, 
because  its  eontinnanee  effects  the  very  in- 
jury he  was  prohibited  from  effecting." 

In  State  ex  rel.  Tale  v.  Duffel,  41  La. 
Ann.  616,  6  Sa  912,  it  appeared  that  J.  E. 
St.  Martin  had  obtained  an  injunction  pro- 
hibiting the  relators  frun  iterating  a  drain- 
ing machine  Which  threw  drainage  from 
their  plantation  upon  his,  and  that  relators 
obtained  the  dissolution  of  the  writ  on 
giving  bond ;  that  St.  Martin  built  a  levee 
ia  front  of  the  machine,  thereby  destroy- 
ing the  effect  of  its  operation;  that  relators 
thereupon  applied  tar  a  prcAibitoiy  injunc- 
tion restraining  St.  Martin  from  disturb- 
ing them  in  the  free  mjojrment  of  the  right 
of  drain  through  his  plantation,  and  for  a 
mandatory  injunction  or  order  commanding 
the  sheriff  to  remove  the  obstructing  levep, 
which  appliostions  were  denied,  whereupon 
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mandamus,  which  was  granted,  directing 
the  judge  to  issue  the  writs  as  prayed  for. 

After  referring  to  the  prohibitory  injuae- 
tion  as  falling  under  Code  of  Practice  298. 
"and  others  dmilar,"  the  court  said  as  to 
the  duty  <d  the  trial -judge  in  the  premises: 
"Ilierefore^  as  to  this  part  of  the  rviieS 
asked,  his  absolute  du^  to  grant  it  wsa 
b^ond  disputs."  And  tiie  opinion  pro- 
ceeds! **We  oonsidar  that  tiie  additional 
order  prayed  for  to  remove  the  levee  wfajdi 
operates  ^e  distarbaaoe  was  »  natiiml  and 
necessary  corollary  ...  of  the  injunc- 
tion against  distnrlNUiee.  The  law  in  ex- 
press terms  authorizes  the  injunctioa  whcs 
'the  defendant  disturbs  the  plaintiff'  in  tiie 
possesuon  of  his  real  right.  It  ia  granted 
as  a  remedy  for  actual,  aa  well  aa  threat- 
ened, disturbance.  It  eontemplntes  an  ef- 
fective relief,  and  manifestiy  the  injanetioa 
would  be  brutum  fulmen  it  tiia  obebuetka 
.  .  .  complained  of  and  enj<rined  wen 
permitted  to  remain,  and  thus  to  pam^jn 
its  effect,  and  to  perpetuate  the  dlstnrtaaee 
which  the  injunction  forbids.  The  ease  is 
on  all  fours  with  that  of  McDonogh  ▼.  CaDe- 
way,  supra." 

In  New  Iberia  Rice  Mill.  Co.  ▼.  RtHUen, 
105  La.  439,  29  So.  876,  plaintifT  eom- 
plained  that  defendant  had  dammed  its  Irri- 
gating canal,  and  prayed  for  an  injnnetioa. 
prohibitory  and  mandatory,  which  vraa  is- 
sued accordingly,  and  obeyed.  As  part  of 
his  defrase,  defendant  urged  that  the  man- 
datory injunction  should  not  have  isBned 
until  after  a  hearing  on  the  merits,  bat  this 
court  said:  "Ttie  injunction  was  issued  on 
June  18,  1900,  and,  as  the  case  is  yet  to  be 
disposed  of,  it  ia  evident  that,  if  the  rule 
invoke  had  been  applied,  the  injury  whieh 
the  mandatory  order  was  intended  to  ward 
off,  i.  e.,  tiie  destructiiHi  the  riee  crops, 
which  were  dependent  upon  the  dammed 
up  water,  would  long  since  have  been  sus- 
tained."  And  the  writ  waa  sustained. 

In  22  Cye.  742,  we  find:  "2.  .  .  . 
And  a  mandatory  injunction  may  be  granted 
although  the  act  causing  the  injuxy  has 
been  completed  before  the  suit  is  brought. 
The  cwnplainant  may  by  this  meana  be  put 
in  stottf  quo.  .  .  .  Where  defendant  has 
fully  completed  the  act  sought  to  be  re- 
strained, after  tiie  filing  of  the  bill,  Imt 
before  the  issuanee  of  any  ord^  or  decree, 
the  court  has  power  to  compel,  1^  amnda- 
tory  injunction,  the  reatoratloB  of  the 
former  condition  of  thin^** 

Plaintiff  herein  having  been  in  possesaioi 
far  more,  than  a  year  of  tlie  luid  uprm 
which  its  spur  track  is  built,  and  its  pes- 
session  having  been  disturbed  -hj  defend- 
ants, the  matter  of  the  issuanee  of  the  pro- 
hibitory Injunction  was  not  within  the  dis- 


pnlsory    (State  ex  rel.  Yale  v.  Duffel- 
•npra),  and  the  court  was  as  much  bound 
to  maintain  and  enforce  as  to  issue  it;  the 
manner  in  which  that  may  he  done  being 
prescribed  by  law.   Article  308  of  the  Code 
of  Practice  ( as  amended  and  .re-enacted  by 
act  77  of  18&6)  provides  that"   ...  the 
court   may    either  cause  to  be  destroyed 
whatever  may  have  been  done  in  contraven- 
tion of  tlie  Injunction,  if  it  be  practicable, 
or  they  may  punish  Iiim  by  an  imprison- 
ment not  exceeding  ten  days,  but  which  may 
be  repeatedly  inflicted,  until  the  party  obeys 
the  mandate  of  the  court."   And  article  636 
provides  that  "when  the  judgment  orders 
doing    .    .    .    something  specified 
in  it,  if  the  party  condemned,  on  demand 
made  by  the  sheriff  that  he  shall  comply 
with  it,  refuses  or  neglects  to  do  so,    .    .  . 
the  party  in  whose  favor  the  judgment  was 
rendered  may  obtain,  on  motion,  an  order 
to  distrain  all  the  proper^,  movable  and 
inrniovable,  of  the  party  who  is  in  default, 
until  he  sliall  have  fully  satisfied  the  judg- 
ment." 

The  judge  a  gva  must  have  found  that  de- 
fendants had  disturbed  the  status  intended 
to  be  preserved  by  his  prohibitory  injunc- 
tion, and,  having  imposed  a  fine  upon  the 
defendant  company  for  its  disrespect  in  fail- 
ing to  obey  that  writ,  he  should,  we  think, 
have  gone  further  and  ordered  the  defend- 
ant  company  and  its  president,  through 
whom  it  acted,  and  to  whom  also  the  writ 
was  directed,  to  restore  matters  to  the  con- 
dition in  which  they  were  when  the  writ 
was  issued,  at  least  to  the  extent  of  the 
disturbance  for  which  they  were  responsi- 
ble.   It  may  be,  however,  that,  though  he 
heard  the  witnesses  testify,  he  was  unable 
to  determine,  with  reasonable  certainty,  the 
character  and  extent  of  what  we  may  call 
the  depredation  committed  by  the  defend- 
ants, which  they  should  be  compelled  to  re- 
pair.  At  all  events,  having  only  an  exceed- 
ingly imperfect  report  of  the  testimony  to 
rely  on,  we  find  ourselves  in  that  dilemma, 
and  have  concluded  to  remand  the  case  in 
order  that  the  facts  may  be  more  intelli- 
gibly presented,  and  a  basis  thereby  estab- 
lished upon  which  to  rest  a  definitive  judg- 
ment.   As  to  defendant's  foreman  (Black- 
man),  it  would  probably  be  out  of  his 
power  to  obey  an  order  such  as  plaintiff 
prays  for;  but  if  he  knew  that  the  injunc- 
tion was  pending,  whether  it  was  served  on 
him  or  not  (which  we  are  inclined  to  think 
Was  the  case),  some  effective  action  should 
be  taken  to  compel  him  to  respect  it,  since 
the  plaintiff  is  entitled,  for  the  protection 
of  its  rights,  to  something  more  than  an 
empty  order  which  no  <me  is  compelled  to 
ob^,  and  a  court  of  Jnstiee,  for  iU  own 
47  L.R.A.(N,S.) 


make  no  order  which  ] 
force  to  the  extent  of  ii 
For  the  reasons  t 
ordered  and  adjudged  t 
pealed  from  be  set  &bU 
jects  the  application  o 
mandatory  injunction, 
remanded  to  the  Dist 
evidence  as  the  parties 
as  to  any  acts  commiti 
company,  its  officers,  a 
on  and  after  July  3,  11 
damaged  plaintiff's  rig 
or  tracks,  and  as  to  tl 
tent  of  such  damage, 
that  the  defendant  o 
Drake  pay  all  costi. 

Petition  for  rahearin 


MARTI/AND  GOUB^ 

ERNEST  TREl 
v. 

STATE  OP  M 

(120  Md.  267,  1 

Municipal  oorporati* 
over  bonndary  rive 

A  municipal  corpon 
navigable  river  has  no 


Note.  —  Boundary  o/ 
navigable 

Cases  dealing  with 
towns  (as  that  term 
New  England),  townsh  | 
not  included  in  this  nc 
to  the  boundaries  of  th 
a  municipality  should  t : 
the  question  as  to  tiie  i 
gable  waters  of  a  gr 
municipality.    The  lal 
within  the  scope  of  t 
many  cases  which  app 
the  wharves,  ^oeks,  a 
structures  built  on  tl 
city  are  within  its  jui 
past  upon  qnesUons  of  : 
these  structures.  But  1 1 
ed  in  the  note  wliere  I 
boundary  of  the  munii  i 

In  general  as  to  jur 
ary  river,  see  notes  to 
65  L.R.A.  geS,  and  f  I 
L.R.A.(N.S.)  366. 

And  as  to  change  of  : 
state  houndnrv,  see  noi : 
30  L.R.A.(N.S.)  200. 

As  to  title  to  land  t ' 
water  mark,  see  note 
Front  Improv.  &  Devel : 
40  LJLA.  227. 

Aa  to  municipal  owt 
see  ttotei  to  Mobile  li 


erected  on  spilea  driven  into  tbe  soil  oi  tbe 
river,  and  reached  from  the  shore  only  by 
boat  or  a  float  fastened  by  ropra  one  of 
which  is  attached  to  a  bulkhead  on  the 
shore. 

(April  8,  1018.) 

APPEAL  by  traverser  from  a  judgment  of 
the  Criminal  Court  of  Baltimore  City, 
convicting  him  of  selling  intoxicating  li- 
quors without  a  license.  Reversed. 
The  facts  are  stated  in  the  opinion. 
:Mcs6r8.  Geor^  W.  Lindsay  and  Rich- 
nrd  B.  Tlppett  for  appellant. 

Mr.  WilUam  F.  Broening,  with  Messrs. 
Ed^r  Allan  Poe,  Attorney-General,  and 
Roland  R.  Harchant  for  the  State. 


court: 

The  traTerser  was  indicted  for  the  wMlt 
of  intoxicating  liquors  in  the  city  of  Balti- 
more without  a  license.  The  indietiDat 
contains  IS  counts,  and  charges  that  a  ssk 
was  made  to  the  persons  named  in  the  sn- 
eral  counts  of  the  indictment  on  the  21st 
day  of  July,  1912.  He  was  tried  and  ca»- 
victed,  and  fined  $6  and  coats. 

At  the  trial  tbe  traverser  filed  two  spe- 
cial pleaa  to  the  juiiBdiction  of  the  oiminil 
court  of  Baltimore  city,  allying,  in  sob- 
stance,  that  tbe  traverser's  place  of  bosi- 
ness,  wb»e  the  sales  are  alleged  to  havt 
occurred,  is  located  in  Baltimore  connty.  is 
the  state  of  Maryland,  and  not  in  the  corpo- 
rate limits  of  Baltimore  city ;  that  he  is  s 


Mobile,  64  L.R.A.  333,  and  Mobile  Docks 
Co.  V.  Mobile,  3  L.R.A.(N.S.)  822. 

As  to  rights  of  the  municipality  in  re- 
spect to  accretions  to  shore  landa^  see  nota 
in  68  luRJi.  208. 

Boundaries  on  nsvigable  streams. 

The  earlier  cases  dealing  with  the  question 
of  boundaries  of  municipalities  on  naviga- 
ble streams  are  collected  in  a  note  to  State 
T.  Eason,  23  LJUA.  520. 

As  pointed  out  in  the  earlier  notes,  some 
cases  apply  to  the  question  of  boundary  of 
a  municipal!^  on  a  stream  the  same  rules 
that  govern  the  boundaries  of  private  lands. 
That  is  also  true  of  some  of  the  cases  cited 
in  the  present  note. 

Thus,  in  Western  Maryland  Tidewater  R. 
Co.  T.  Baltimore,  106  Md.  561,  68  Atl.  6, 
it  was  said  that  it  is  well  settled  tiiat  the 
same  rules  of  construction  will  be  applied 
to  the  boundaries  of  a  municipality  border- 
ing on  navigable  or  non-navigable  waters 
as  will  be  to  the  description  in  a  grant  to 
«n  individual  of  lands  so  situated. 

The  same  principle  was  recognized  and 
followed  in  Re  McDonough,  30  U.  C.  Q.  B. 
288,  the  case  being  decided  upon  the  theory 
that  there  should  be  no  distinction  in  con- 
struing the  terms  of  a  nanfc  of  land  and 
■of  a  proclamation  estahlishing  municipal 
boundaries. 

In  Re  McDonough,  supra,  it  was  held  that 
the  boundary  of  the  city  of  London  upon 
the  Thames  river  was  the  middle  of  the 
river,  the  boundary  being  described  in  the 
proclamation  deiining  the  city  limits,  as 
"intersecting"  the  north  and  east  branches 
■of  the  river,  the  ci^  to  contain  all  the 
lands  comprising  the  old  and  new  surveys, 
''Vith  the  land  adjoining  thereto,  lying  be- 
-tween"  said  surveys  and  the  river.  It  was 
said  that  when  the  limits  of  municipalities 
are  defined  as  being  bounded  or  divided  by  a 
river,  such  as  tbe  Thames,  the  limit  of  juris- 
diction is  the  middle  of  the  river,  unless 
there  is  a  manifest  intention  to  exclude  that 
rule  and  to  limit  the  boundary  to  the  riTeT*s 
■edge. 

In  Rabb  t.  State,  7  Md.  483,  where  the 
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statute  defining  tbe  limits  of  the  city  of 
Baltimore  provided  that  they  should  ex- 
tend "to  the  southern  part  of  Whetstone 
point,  on  the  main  brandi'*  of  &  navigable 
stream,  and  thenoe  "run  with  and  bonndis; 
on  the  said  main  branch"  of  the  atream,  it 
was  held  that  the  corporate  limits  did  not 
include  the  stream,  although  tbe  legislature 
had  provided  that  every  county  bounding 
on  a  navigable  stream  should  have  jurisdic- 
tion to  the  channel  of  the  stream. 

But  in  Western  Maryland  Tidewater  S. 
Co.  T.  Baltimore.  108  Md.  661,  68  AtiL  8, 
the  court  said  that,  without  overmling  Rabb 
T.  State,  it  would  have  been  inclined  to  havt 
decided  it  otherwise,  and  to  have  bdd  that 
the  jurisdiction  of  the  city  of  Baltimore  ex- 
tended to  the  middle  of  the  stream,  since, 
as  the  policy  of  tbe  state  was  to  extmd 
the  jurisdiction  of  counties  to  the  channeb 
of  navigable  streams,  the  same  poli^  mi^t 
bs  construed  to  app^  to  Baltimore  eity. 

But  while  the  eity  ai  Baltimore  does  not 
have  jurisdiction  over  the  waters  <^  the 
navigi^le  stream  forming  its  boondary,  if 
the  proprietors  of  land  fronting  on  the 
stream  fill  out  from  tbe  shore,  tbe  land  thus 
reclaimed,  or  formed  as  accretion  to  the 
Bhore  by  natural  causes,  is  within  the  juris- 
diction of  the  ciW.  Western  Maryland  Tide- 
water R.  Co.  T.  wltimore,  gapn. 

The  city  of  BalUmore  also  has  Joriadle- 
tion  over  piers  which  are  extended  into  tbe 
stream  from  the  reclaimed  land  upon  the 
shore  by  driving  piles  into  the  bed  of  the 
stream  and  allowing  the  water  to  flow  over 
them.  Ibid.  It  was  said  that  tbe  mere 
fact  that  the  piers  were  built  on  piles  in- 
stead of  on  solid  ground  ought  not  to  make 
any  difference;  that  they  were  nevertheless 
permanent  structures.  And  In  answer  to 
the  contention  that  tbe  law  did  not  intend 
to  give  owners  of  property  the  power  to  ex- 
tend the  limits  of  the  city  by  their  acts,  it 
was  said  that  it  certainly  did  not  intend 
that  the  owners  should  be  able  to  determine 
whether  the  limits  should  be  extended  bv 
building  a  pier  on  piles,  and  thereby  not  ex- 
tending the  limits,  or  bj  making  a  solid 
wharf,  and  thereby  extending  than. 

Where  the  statute  d^nea  tlie  mnnidpsl 
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limits  of  Baltimore  city,  for  the  purpoaea  of 
requiring  personB  who  kII  liquor  therein 
to  obtain  a  license  from  Baltimore  ci^,  and 
not  in  Baltimore  county. 

The  facta  upon  whidi  the  determination 
of  the  question  rest  are  set  out  in  the  spe- 
cial pleas,  and  for  the  purposes  of  the  case 
are  admitted  by  the  demurrer.  The  pleaa, 
in  BUbstsjice,  are  as  follows: 

First.  That  the  court  is  without  jurisdic- 
tion because  the  alleged  offenses  contained 
in  the  indictment  were  not  committed  in 
the  city  of  Baltimore.  That  at  the  time 
mentioned  in  the  indictment  and  a  long 
time  prior  thereto  the  traverser  was  a  duly 
authorized  licensee  to  sell  retail  liquor  in 
Baltimore  county,  and  that  the  place  where 
said  liquor  Is  said  to  have  been  aold  is  as 


duly  authorized  licensee  to  sell  liquors  by 
the  proper  authorities  of  Baltimore  counfy; 
and  that  the  criminal  court  of  Baltimore 
city  has  no  jurisdiction  over  the  alleged 
ofTcnsPs.  The  state  demurred  to  the  pleas, 
and  the  court  sustained  the  demurrer.  The 
traverser  was  then  tried  before  the  court, 
adjudged  guilty,  and  sentenced  to  pay  a 
fine  of  $5  and  costs,  and  from  this  judg- 
mt'nt  lie  has  appealed. 

By  an  agreement  filed  in  the  case,  all  er- 
rors of  pleading  arc  waived.  The  single 
question  presented  by  the  demurrer  to  the 
fcpi'cial  pleas  on  the  record  now  before  us 
is  one  entirely  of  jurisdiction  and  that 
ia  whether  the  pier  or  pavilion  described 
in  the  pleas,  the  place  where  the  liquor  is 
alleged  to  have  been  sold,  b  within  the 

boundaries  as  extending  "to"  a  navigable 
river,  the  river  is  not  within  the  city,  but 
the  boundaries  terminate  at  the  edge  of  the 
river.  Thompson  t.  Blackwell,  S  Xa.  46S, 
holding  that  the  boundaries  of  the  city  of 
New  Orleans  terminate  at  the  edge  of  the 
Mississippi  river,  ao  that  a  steamboat  lying 
at  the  wharf  and  floating  on  the  liTer  is 
outside  the  comrate  limits  of  the  city.  It 
was  said  that  the  word  "to"  may  be  either 
inclusive  or  exclusive,  according  to  the  sub* 
jtft-matter;  but  that,  in  designating  bound- 
aries, it  is  always  understood,  if  not  accom- 
panied by  the  term  "inclusive,"  to  exclude 
the  object  to  which  the  line  runs. 

I'lie  same  principle  waa  adopted  in  Mu- 
nicipality No.  2  T.  Municipali^  No.  1,  17 
Ia.  573,  holding  that  the  limits  of  the  ci^ 
of  New  Orleans  extend  onfy  to  the  out«- 
<'(l;;e  of  the  levee,  which  ia  law  the  hank 
of  the  Missiaaippi  river. 

It  haa  been  recognized,  however,  in  a 
number  of  cases,  that  the  city  of  New  Or- 
leans has  adminiab'ation  of  the  batture. 
St-e  Itemy  v.  2hfunicipality  No.  2,  12  La.  ■ 
Ann.  500,  Subsequent  Appeal,  16  La.  Ann. 
«57. 

A  description  In  the  boundary  of  the  town 
of  Oakland,  California,  that  It  runs  "from 

the  bay  of  San  Francisco  on  the  north  to 
tiic  southerly  line  of  San  Antonio  creek  or 
i-^tuary  .  .  .  and  thence  down  the  line 
of  said  creek  or  slough,  to  its  mouth 
in  the  bay,"  was  construed  in  Oakland  v. 
Oakland  Water  Front  Co.  118  Cal.  160,  SO 
Pac.  277,  as  givinff  tiie  town  jurisdiction 
only  to  the  line  of  low  tide,  and  not  to  the 
high  tide  line  on  the  opposite  shore  of  the 
navigable  estuary. 

It  was  also  held  in  Oakland  t.  Oakland 
Water  F ront  Co.  supra,  that  the  line  was  to 
be  followed  down  the  creek  to  the  bay  and 
across  the  mouth  of  a  basin  which  connect- 
ed with  the  creek  on  the  opposite  side  of 
the  town,  and  did  not  extend  around  the 
edge  of  tiia  basin,  so  as  to  include  it  with- 
in the  citf  limits. 

The.  above  conatmetlon  of  the  corporate 
limits  of  Oakland  was  roidered  in  a  case 
where  the  question  was  as  to  the  right  to 
crrtiiin  lands,  which  it  waa  allied  were  in- 
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eluded  in  a  grant  by  the  state  to  the  city. 
The  grant  to  the  city  was  defined  as  the 
"lands  lying  within  the  limita  aforesaid" 
(the  corporate  limits  of  the  town  as  defined 
bpr  the  act),  and  the  court  took  the  posi- 
tion that  the  entire  act  should  be  strictly 
construed  in  accordance  with  the  rule  that 
in  grants  by  the  state  out  of  its  bounty  any 
ambiguity  or  uncertainty  should  be  aolvea 
ID  favor  of  the  atate,  and  against  the 
grantee.  The  conclusion  reached  that  the  low, 
and  not  the  high,  water  mark  on  the  op- 
posite side  of  the  estuary,  should  be  the 
boundary  of  the  city,  waa  strengthened  by 
consideration  of  the  injustice  toat  would 
otherwise  result  in  depriving  other  cities 
located  on  the  opposite  shore  of  access  to 
the  adjacent  water,  the  principle  being  that 
a  strict  construction  anould  be  foHowed 
where  it  is  more  conducive  to  the  public 
welfare. 

It  should  be  noted  also  in  Oakland  v.  Oak- 
land Water  Front  Co.  supra,  the  court  con- 
strued the  corporate  limita  as  defined  by  the 
act  to  extend  only  to  low-water  mark  on 
the  opposite  side  of  a  navigable  stream,  and 
aa  not  including  a  basin  connecting  with  tJie 
stream  on  such  aide,  alUtough,  in  amending 
the  city'a  charter,  the  legislature  had  ap- 
parently adopted  a  contrary  construction 
by  providing  that  the  boundaries  should 
be  the  same  as  those  formerly  existing,  and 
then  specifically  describing  them  as  extend- 
ing along  the  high-tide  line  of  the  stream  on 
the  opposite  shore,  and  following  all  the 
meanderings  thereof  to  the  bay. 

See,  in  this  connection,  Western  P.  K.  Co. 
T.  Southern  R.  Co.  80  C.  C.  A.  000,  151 
Fed.  376,  where  the  construction  of  the 
corporate  boundaries  of  Oakland,  adopted 
in  the  last  case,  were  re^rded  as  binding 
on  the  Federal  court. 

In  Gilchrist's  Appeal,  109  Pa.  600,  cited 
in  the  note  in  23  L.B.A.  620,  it  waa  held 
that  the  boundaries  of  Wilkea  Barre  upon 
the  Gosquehanna  river  did  not  extend  be- 
low low-water  mark.  Soon  after  that  de- 
cision was  rendered  a  statute  was  passed, 
providing  that  whenever  any  townsnip  oi 
city  is  bounded  by  the  nearest  margin  of 
a  navigable  sUeam,  and  the  opposite  town- 
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follows:  At  ft  pavilion  built  <m  wooden 
piles  in  the  main  branch  of  the  Patapsco 
river,  the  piles  being  driven  in  the  Boil>  the 
whole  structure  having  a  length  of  wharf 
or  pier  front,  and  wholly  located  in  tiie  nav- 
igable waters  of  the  livex^  of  about  100 
feet,  with  a  width  of  about  60  feet,  which 
pavilion  is  situated  at  or  near  the  oenter 
of  the  entire  structure,  and  which  entire 
structure  is  located  in  Baltimore  county, 
about  60  feet  easterly  or  south  of  easterly 
from  the  boundary  line  of  Baltimore  city, 
as  defined  by  act  of  assembly  of  Maryland 
of  1816,  chapter  209,  which  act  defines  the 
limits  of  Baltimore  city,  and  between  the 
boundary  line  and  the  middle  of  the  stream. 
That  on  the  day  mentioned  in  the  indict- 
ment access  to  the  pavilion  was  had  in  two 
ways,  as  follows.  By  a  movable  fioat  fos- 
tmed  by  a  rope  at  one  end  to  the  pier  on 
which  the  pavilioit  is  built,  and  at  the  other 

ship  or  city  is  also  bounded  by  the  near- 
est maivin  of  the  same  stream,  the  mid- 
die  of  tM  strMm  shall  be  the  bonndary 
between  such  townships  and  cities.  And 
in  Gilchrist  v.  Strong,  167  Pa.  628,  31 
Atl.  931,  it  was  held  that  by  this  statute 
the  boundary  of  the  city  of  Wilkes  Barre 
was  extended  to  tJie  middle  of  the  Susque- 
hanna river.  While  the  above  general  stat- 
ute did  not  expressly  repeal  the  special  act 
incorporating  the  city  of  Wilkes  Barre  and 
fixing  the  bmindary  at  low-water  mark,  the 
intent  to  repeal  it  was  regarded  u  so  clear 
as  to  he  equivalent  to  an  express  direction 
to  that  effect. 

The  East  river  between  the  former  cities 
of  New  York  and  Brooklyn  is  within  the 
jurisdiction  of  the  consolidated  city  of  New 
York,  since  it  was  a  part  of  the  old  city  of 
New  York  before  the  consolidation,  and  the 
new  charter  consolidated  outlying  munici- 

?Blitie8  with  the  old  dty  as  it  then  existed, 
'eople  v.  Prillen,  173  N.  Y.  67,  65  N.  E. 
947. 

An  act  of  Congress  donating  an  island  in 
the  Missouri  river  to  a  nearby  city  for  park 

Surposes  exclusively,  on  condition  that  the 
onation  be  accepted  within  a  year,  and 
providing  that  the  city  shall  have  authority 
to  adopt  rules  and  reflations  for  the  care 
of  the  park,  does  not,  after  acceptance  by 
the  city,  extend  its  corporate  limits,  so  as 
to  give  it  jurisdiction  to  punish  for  an 
assault  and  battery  committ»l  therein  as  in 
violation  of  a  city  ordinance.  Chamberlain 
V.  Putnam,  10  S.  D.  360,  73  K.  W.  201. 


Boundaries  on  navigable  waters  other  than 
streams. 

The  terms  "shore**  and  ^coast  line,"  as 
descriptive  of  municipal  boundaries,  were 
distinguished  in  Mowat  v.  North  Vancouver, 
9  B.  C.  200,  holdlnff  that  where  the 
boundaries  were  defined  as  running  along 
the  "coast  lin^"  Itala  w  Ensle  ialand,  near 
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end  by  a  rope  to  a  bulkhead  built  an  the 
shore  within  the  corporate  limita  of  Balti- 
more city.  That  the  float  ia  not  attached 
to  the  soil,  but  is  a  movable  boat  or  raft, 
and  is  moved  from  time  to  time,  affording 
no  connection  whatever  when  so  moved  be- 
tween the  corporate  limits  of  Baltimore  city 
and  the  pavilion,  but  is  supported  by  sad 
floated  by  the  water  in  which  it  is  locate!: 
to  wit,  the  main  branch  of  the  Patmpsoy 
river.  And  said  pavilion  is  also  accessible 
by  yachts,  steam  and  motor  boats  plying  is 
the  waters  of  the  main  branch  of  the  Patap- 
sco river  along  its  water  or  pier  front.  Ani 
this  defendant  says  that  the  circuit  ooort 
of  Baltimore  county  has  exclusive  jurisdic- 
tion over  said  alleged  offenses  mentioned  ia 
said  indictment,  and  that  the  criminal  cooit 
of  Baltimore  city  has  no  juriadictiom  what- 
ever over  said  aUeged  offenses. 
And  for  a  second  plea  to  the  joriadietioD. 

Nortli  Vancouver,  was  within  the  limits  of 
the  ci^,  although  the  term  "shore,"  as  used 
in  another  boundary  description,  was  said 
to  be  deflned  as  including  generally  only  the 
land  between  high  and  low  water  mark. 

The  term  "ship  channel"  as  the  boundary 
of  a  city  has  been  construed  to  mean  low- 
water  mark.  Oakland  v.  Oakland  Water 
Front  Co.  118  Cal.  160,  60  Pac  277. 

The  above  construction  of  the  term  "ship 
channel"  was  adopted  in  Western  P.  K.  Co. 
V.  Southern  P.  Co.  80  G.  C.  A.  606.  151  Fed. 
870,  as  binding  upon  the  Federal  coart  in 
passing  upon  the  question. 

The  peninsula  of  San  Diego,  vhieh  pro- 
jects into  the  U-shaped  entrance  to  the  har- 
bor, is  within  the  corporate  limits  of  the 
city.  San  Diego  v.  Granniss,  77  CaL  511, 19 
Pac.  875;  Fisher  v.  San  Diego  Police  Ct. 
86  CaL  158,  24  Pac.  1000.  The  statute  in- 
corporating the  city  provided  that  it 
should  include  the  original  pudilo  of  Saa 
Diego,  and  that  the  boundaries  should  be 
fixed  by  the  field  notes  of  the  original  sur- 
vey "except  the  water-front  line  on  the  bay, 
and  this  shall  be  ship's  channel  of  the  said 
bay;  and  the  municipal  jurisdiction  shall 
extend  to  said  limits,  and  over  the  waters 
of  said  bay,  and  into  the  ocean,  to  the  ex- 
tent of  one  marine  league  from  the  shore;.'' 
The  construction  of  this  descriptiwi  that  the 
peninsula  was  within  the  corporate  limits 
of  the  city  was  aided  by  other  provisions  of 
the  act  relating  to  the  ward  in  which  tho 
inliabitants  of  "the  peninsula  of  San  Diego" 
should  he  considered  for  voting  purposes, 
and  providing  tliat  the  statute  should  not  be 
construed  as  giving  to  the  city  au..borities 
anv  control  or  title  to  "the  land  lying  out- 
sioe"  of  the  original  pueblo  Une  except  for 
municipal  purposes. 

In  MilM  V.  New  Orleans,  13  La.  68,  where 
one  who  laid  out  a  town  on  the  marain  of  a 
lake  claimed  that  it  was  not  wi&n  the 
jurisdiction  of  the  city  of  New  Orleans,  the 
court,  in  holding  that  it  was  within  the 
dij  limits,  which  it  said  were  by  the  law 
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after  reeittag  in  substance  the  Ant  plea, 
further  says:  The  place  heing  a  payilion 
situated  in  the  main  hrandi  of  the  Patapseo 
rirer,  in  the  corporate  limits  of  Baltimore 
county,  and  in  th«  navigable  waters  of  the 
main  branch  of  the  Fatapsco  river,  and  is 
built  upon  piles  drivoi  in  tiie  soil,  and  is 
a  permanent  structure  connected  with  tlic 
soil,  and  has  been  located  in  its  pri-scnt  po- 
sition for  at  least  twenty-flre  years,  and 
that  this  defendant,  at  the  time  lie  became 
the  licensee  of  the  paTilion  at  which  he 
was  duly  authorized  to  sell  intoxicating 
liquors  by  the  pn^r  constituted  authori- 
ties ol  Baltimoro  county,  had  no  access 
whatever  with  the  shore  line  Baltimore 
city,  but  Bcmie  time  after  obtaining  his 
license  in  M^r,  1911,  fnnn  tho  proper  au- 
thorities of  Baltimore  county,  to  sdl  in- 
toxicating liquors  at  the  pavUion,  secured 
the  services  of  two  floats  so  as  to  form  a 


meus  of  aeocis  from  the  pavilion  to  the 
Baltimore  city  line;  the  floats  being  tied, 
the  <me  to  the  pavilion  pier  and  the  other 
to  a  stake  on  the  shore,  and  each  floating 
up<m  the  surface  of  the  water,  and  access 
from  one  to  the  other  being  by  loose  boards. 
That  thereafter  this  defendant  used  ont> 
float,  and,  at  the  time  of  the  alleged  offense 
contained  in  the  indictment,  access  between 
the  shore  line  of  Baltimore  city  and  the 
pavilion  of  this  defendant  was  by  meiuis  of 
a  float  tied  with  ropes  at  one  end  to  the 
pier  on  which  the  pavilion  is  built,  and  at 
the  other  end  tied  by  a  rope  to  a  bulkhead 
on  the  shore  line  of  Baltimore  city;  there 
being  no  physical  connection  whatever  be< 
tveen  tiie  soil  and  the  said  float  other  than 
that  the  float  was  tied  at  both  ends  to  keep 
it  in  position  with  ropes,  the  float  resting 
upm  the  surface  of  the  waters  and  wholly 


left  vague  and  indeflnite,  relied  upon  the 
practical  interpretation  given  by  the  resi- 
dents of  the  town,  who  apparently  con- 
sidered themselves  within  the  corporate  lim- 
its by  voting  at  the  city  eleetions  and  en- 
joying municipal  privileges. 

In  Russ  T.  Boston,  157  Mass.  80,  31  N. 
E.  708.  it  was  held  that  the  boundaries  of 
the  cities  of  Boston  and  Hull  on  an  island 
in  tide  water  were  not  changed  by  the  action 
of  harbor  and  land  commissionera  in  defin- 
ing the  boundaries  of  the  towns  in  surround- 
ing tide  water,  the  commissioners  having 
power  only  to  make  an  equitable  division 
of  the  tide  waters,  and  having  no  power  to 
locate  boundary  lines  upon  land. 

In  establishing  its  corporate  limits,  com- 
missioners may  include  the  harbor  and  navi* 
gable  water  in  front  of  a  city.  Smith  T. 
^tkagit  County,  45  Fed.  725.  In  that  ease 
tfae  statute  provided  that  in  the  incorpora- 
tion of  cities  a  petition  should  be  presented 
to  the  county  commissioners,  describing  the 
proposed  boundaries,  and  tho  commissioners 
should  establish  the  boundaries.  The  court 
Haid  it  was  essential  to  the  miUntenaoce  of 
an  efilcient  city  ffovernmmit  that  Its  police 
power  and  jurisdiction  should  extend  ovor 
Its  harbor;  that  the  statute  placed  no  limit 
over  the  power  of  the  commissioners  in  flx- 
ing  the  boundaries  of  cities,  although  it 
must  have  been  considered  that  in  alt 
probability  the  jurisdiction  would  be  so 
fixed  as  to  include  the  harbor. 

In  Faciflc  Sheet  Metal  Works  v.  Boeder, 
26  Wash.  183,  M  Pac.  428,  it  waa  hehl  that 
the  boundary  of  the  ci^  ot  Falrhaven, 
Washington,  u^  the  bay,  was  neither  the 
high  nor  low  tide  water  mark,  but  was  the 
patent  or  donation  meander  line  of  the  claim 
upon  which  the  city  was  laid  out.  The 
boundaries  of  the  city  were  described  by 
metes  and  bounds  until  they  intersected  the 
Hliores  of  the  bay,  and  then  as  "following 
the  shores"  la  a  northo'lT  direction.  The 
decision  is  based  upon  the  fact  that  the 
initial  point  in  toe  descriptitm  at  the 
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boundaries  of  the  city  was  on  the  donation 
meander  line,  and  the  boundaries  would 
close  only  on  this  line. 

An  act  providing  that  the  "powers  and 
jurisdictions  of  all  incorporated  cities  of  the 
state  .  .  .  having  their  boundaries 
.  .  .  adjacent  to  or  fronting"  on  tiie 
bays,  rivers,  or  other  narigable  waters  there- 
of, are  extended  to  the  middle  of  said 
waters,  "in  every  manner  and  for  every  pur- 
pose that  such  powers  and  jurisdictions 
could  be  exercised  when  such  cities'  limits 
include  such  water  or  any  part  thereof," 
does  not  merely  fix  the  limits  of  exterri- 
torial powers  of  tlie  cities,  but  extends  their 
boundaries  over  the  water  areas  described  in 
the  act.  Pacific  American  Fisheries  t. 
Whatcom  County,  09  Wash.  2»1.  124  Pac. 
806. 

An  act  which  in  effect  extends  the 
boundaries  of  the  incorporated  cities  of  the 
state  to  the  middle  of  adjacent  bays,  lakes, 
and  other  navigable  waters,  is  not  void  be- 
cause the  title  states  that  it  is  "an  act  ex- 
tending the  power  and  jurisdiction  of  in- 
corporated cities  into  the  bays,"  etc  Ibid. 

It  waa  also  held  in  Pacific  American 
Fisheries  t.  Whatcom  Counfy,  supra,  that 
the  statute  extending  the  boundaries  of  in- 
corporated cities  of  the  state  to  the  middle 
of  adjacent  navigable  waters  did  not  violate 
a  constitutional  provision  that  corporations 
for  municipal  purposes  should  not  be  creat- 
ed by  special  laws,  but  that  the  legislature 
by  general  laws  should  provide  for  the  in- 
corporation, organization,  and  classifica- 
tion oS  cities. 

Upon  the  principle  that  the  boundaries 
of  a  burgh,  fixed  by  statute  at  low-water 
mark,  follow  that  line  as  it  varies,  either 
hy  natural  fluctuations  or  artificial  addi- 
tions to  the  shore,  it  was  held  in  Leith 
Harbour  t  D.  Comrs.  t.  Leith,  48  Scot.  L. 
R.  919  [1911]  8.  C.  1139,  that  piers  built 
of  solid  stoneworic  were  within  the  jnrisdie- 
tioa  of  the  hargh.  B.  fi.  H. 
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witnin  tne  corporate  iimiti  oi  isaitimore 
county. 

The  eontrotling  and  indeed  the  only  ques- 
tion which  the  record  presents  arises  on 
the  demart&t  and  it  is  this:  Is  titie  pavil- 
ion described  in  the  pleas,  the  ploee  where 
the  liquor  is  alleged  to  have  been  sold, 
situate  within  the  limits  of  Baltimore  city, 
or  in  Baltimore  countyl  The  statute  pro- 
vides that  the  license  for  the  sale  of  liquor 
shall  be  obtained  in  the  city  or  county  where 
the  place  is  located,  and  it  is  admitted 
that  the  appellaot  in  this  case  secured  a 
license  from  the  proper  autlioritiea  of  Balti- 
more county,  but  did  not  have  a  license 
from  Baltimore  city. 

The  pavilion  is  described  by  the  plea  as  a 
structure  built  on  wooden  piles  in  the  main 
branch  of  the  Patapsco  river.  The  piles 
are  driven  in  the  «oil,  and  the  whole  pier  is 
located  in  the  navigable  waters  of  the  river. 
The  length  of  the  wharf  or  pier  front  is 
about  100  feet,  with  a  width  of  about  50 
feet.  It  is  situate  to  the  east  of  the  Balti- 
more city  end  of  the  Light  street  bridge, 
about  60  or  60  feet  soulh  from  the  north 
shore  of  the  main  branch  of  the  Patapsco 
river.  The  entire  pier  or  pavilion  is  be- 
tween the  Baltimore  city  shore  line  and  the 
middle  of  the  stream.  It  has  been  located 
in  its  present  position  for  at  least  twenty- 
five  years,  and  access  to  it  is  liad  by  a  mov- 
able float  or  scow,  one  end  of  which  is 
tied  by  a  rope  to  the  pavilion  and  the  other 
end  to  a  stake  or  bulkhead  on  the  shore. 

The  act  of  3816  (chap.  209)  defines  and 
fixes  the  boundaries  of  the  city  of  Balti- 
more, and  it  is  conceded  that  the  pier  and 
pavilion  are  constructed  and  located  in  the 
main  branch  of  the  Patapsco  river,  outside 
of  and  beyond  the  limits  of  the  city.  Baab 
T.  State,  7  Md.  483;  Act  of  1816,  chap.  209; 
Western  Maryland  Tidewater  R.  Co.  v. 
Baltimore,  106  Md.  662,  68  Atl.  6.  But  it 
is  contended  upon  the  part  of  the  state 
that  a  structure  built  as  the  one  described 
in  the  pleas,  and  to  which  access  is  gained 
by  means  of  a  float  or  boat  attached  to  the 
bulkhead  on  the  shore  of  the  city,  is  within 
the  limits  of  the  city,  within  the  meaning 
of  the  law  requiring  persons  who  sell  liquor 
to  obtain  a  license  from  the  city  within 
which  the  place  is  located,  and  the  float  or 
boat  attached  to  the  shore  is  an  extension 
of  the  city  limits  for  purposes  of  jurisdic- 
tion. 

It  is  now  well  settled  that  the  boundaries 
of  a  municipality  bordering  on  navigable 
waters  may  be  extended  for  purposes  of 
jurisdiction  by  the  building  of  wharves, 
piers,  or  structures,  permanently  filled  in 
with  earth,  and  extending  into  the  water; 
or  it  may  be  extended  by  natural  acoretlona 
or  gain  of  soil  by  alluTion^  or  the  filling  out 
47  LJt.A.(N.8.). 


irom  tne  snore  and  reclaiming  lae  lana  rrom 
the  inundation  of  the  water.  Giraud  v. 
Hughes,  1  Gill  ft  J.  249;  Hess  v.  Muir,  «S 
Md.  603,  6  Atl.  540,  6  AU.  673;  Case?  r. 
Inloes,  1  GUI,  430,  39  Am.  Dec.  658;  Linthi- 
cum  V.  Coan,  64  Md.  453,  54  Am.  Kep.  775, 
2  Atl.  826;  Goodsell  v.  Lawson,  42  Md.  373: 
Jacob  Tome  Institute  v.  Crothers,  87  Md. 
584,  40  Atl.  261.  The  cases  just  cited  are 
fully  reviewed  by  Chief  Judge  Boyd  in 
Western  Maryland  Tidewater  R.  Co. 
Baltimore,  106  Hd.  561,  68  AtL  6,  *oi 
where  this  court  held  that  the  jurisdictioc 
of  Baltimore  city  was  extended  over  pien 
constructed  and  located  as  the  piers  in  thst 
case  were  for  the  purposes  of  taxation,  po> 
lice,  and  fire  protection.  In  that  case,  bov- 
ever,  the  piers  were  constructed  and  pro- 
jected out  from  the  bulkhead  line  into  tte 
water  to  the  pierhead  line,  and  were  htid 
to  be  permanent  s^etiu^  and  a  projec- 
tion of  the  land  for  the  purposes  of  juris- 
diction. 

In  the  case  at  bar,  the  pier  on  which  the 
pavilion  is  located  is  in  the  main  branch  ai 
the  Patapsco  river,  and  at  leaat  50  to  €0 
feet  from  the  Baltimore  city  line.  There 
is  no  permanent  connection  whatever  be- 
tween it  and  the  mainland;  and  it  is  diX- 
cult  to  see  upon  what  legal  principle  s 
floating  scow  or  boat,  such  as  is  described 

in  the  plea  in  this  case,  can  extend  the 
corporate  limits  of  Baltimore  city.  The 
movable  float  or  boat  is  not  of  a  permanect 
nature,  nor  permanently  affixed  or  attached 
to  the  soil,  and  in  no  sense  a  pennanect 
structure  such  as  were  the  piers  in  the 
Western  Maryland  Case,  supra.  Accordin;: 
to  the  pleas,  the  movable  float  is  fastcnt^d 
by  a  rope  at  one  end  to  the  pier  and  at  the 
other  end  by  a  rope  to  the  bulkhead  bnUt 

on  the  shore;  that  it  is  not  attached  to  the 
soil,  but  is  a  movable  boat  or  rait,  and  is 
moved  from  time  to  time,  affording  no  con- 
nection whatever  when  so  moved  between 
Baltimore  and  the  pavilion,  but  is  supported 
by  and  floating  on  the  water,  and  wholly 
within  th«  corporate  limits  of  Baltimore 
county. 

The  second  plea  all^s  that  the  two  floats 
are  tied  one  to  the  pavilion,  and  the  other 
to  a  stake  on  the  shore,  and  each  floating 
upon  the  surface  of  the  water,  and  access 
from  one  to  the  other  being  by  loose  boards, 
there  being  no  physical  connection  between 
the  soil  and  the  float,  and  they  were  tied 
at  both  ends  with  ropes  to  keep  them  in 
position;  the  fioat  resting  upon  the  surface 
of  the  water  and  within  the  limits  of  Balti- 
more county.  It  will  be  thus  seen  from  the 
averment  of  the  plea  that  the  pavilion  and 
pier  have  no  permanent  connection  with 
the  corporate  limits  of  Baltimore  city;  and 
there  is  no  pemaiiaii  means  of  access  be- 


in  navigable  watersi  and  can  be  reached  b; 
boats  and  the  floating  scow. 

We  have  been  referred  to  no  ease  where 
the  juriadiction  of  a  municipality  has  been 
extended  upon  facts  aimilar  to  those  in  this 
case,  or  that  would  sustain  tiie  a|^iel1ee'B 
contMtion  on  thii  record.  On  tiie  contrary, 
"the  courts  here  and  In  other  jurisdictions 
have  held  that  floating  piers  and  floating 
-vessels  fastened  to  the  docks  would  not  ex- 
tend the  limits  or  line  of  jurisdiction  of 
towns  and  cities,  and  th^  distinguish  be- 
tween a  floating  pier  and  an  immovable 
one.  The  Haxby  (D.  C.)  94  Fed.  1010; 
Howard  t.  Skinner.  87  Md.  656,  40  L.ILA. 
753,  40  Atl.  379;  22  Am.  ft  Eng.  Enc.  Law, 
81Si  Western  Maryland  Tidewater  R.  Co. 
V.  Baltimore,  106  Md.  570,  68  Atl.  6;  Stry- 
;ker  T.  New  York,  19  Johns,  170;  State 
Eason,  23  Jj.KA.  620.  The  eases  upon  the 
■ubjeot  will  be  found  ful^  collected  and 
cited  in  a  note  to  the  North  Carolina  Case, 
'  supra,  and  we  need  not  review  them  bere. 
The  eases  all  bold  that  the  improvement 
or  structure  to  extend  the  jurisdiction  must 
be  of  a  flxed  nature,  extending  out  from 
the  soil  and  land,  and  in  the  nature  of  a 
permanent  structure,  such  as  wharves, 
piers,  warehouses,  or  the  filling  out  from 
the  diore  and  reclaiming  the  land  from  the 
inundation  of  the  water. 

The  pier  or  pavilion  in  l^is  case  clearly 
does  not  answer  any  of  these  requirements, 
and  for  this  reason  cannot  be  held  to  ex- 
tend the  jurisdiction  of  Baltimo.re  city  for 
the  purposes  claimed  by  the  state.  We  think 
tbe  plea  distinctly  shows  that  the  pier  or 
pavilim  is  located  in  Baltimore  county, 
and  not  in  the  corporate  limits  of  Baltimore 
city.  The  state's  demurrer  to  the  pleas 
should  have  been  overruled,  and  the  trav- 
erser's pleas  to  the  jurisdiction  should  hare 
been  sustained. 

It  follows  that  the  Judgment  must  be  re* 
Tersed,  and  the  cause  remanded. 


MARXrjAXD    COCBT    OF  APPEALS. 

PHILIP  D.  LAIRD  et  al..  Public  Service 
Commiasioa, 

V. 

BALTEMOBE  ft  OHIO  RAILROAD  COM- 
PANY, Appt. 

'(—  Md.  — ,  88  Atl.  348.) 

Sallroad  —  Issuance  of  security  —  con- 
trol by  public  service  commission. 
1.  The  mere  ff\pt  that  an  interstate  rail- 
road company  is  organized  and  has  its  prin- 
cipal office  in  a  certain  state  does  not 
empower  such  state  to  require  the  corpora- 
tion to  secure  the  consent  of  its  public  serr- 
47  LJIA.(N.S.) 


for  the  improvemunt  o: 
if  only  a  small  percent 
the  road  is  located  in 
tmprovemcnta  are  mo 
other  states. 

Contracts  —  Impalri 
—  railroad  charter 
public  service  cor 

2.  In  the  absence  of  1 
pany  whose  charter  i 
powo-  to  determine  its 
tion  and  bond  indobtt 
quired  to  obtain  the 
service  commission  to  i 
outstanding  indebted 
transportation  facilitii 
Publlo  service  comn 

fIX'  price  of  secnrii 

3.  Power  cannot  be  i: 
lie  service  commisaioii 
which  securities  of  s. 
poration  shall  be  placet 

(June  21 

CROSS  APPEALS  ]' 
Circuit  Court,  No, 
subjecting  the  Baltimi 
Company,  as  regards  e 
to  the  jurisdiction  o : 
Commission  of  Maryl: 
pealing  from  so  mudi 

JVote.  —  Fower  and  i 
thorlHea  to  contro '. 
eurttiea  by  publi  i 
tions. 

In  addition  to  tbe  ci 
to  People  ex  reL  Ne\' 
Willcox,  45  L.R.A.(N 
quiring  the  consent  o: 
public  authorities,  gei  i 
missions,  as  a  prereq  i 
of  securities  by  publii 
have  been  construed  i  i 
as  to  the  power  or  du  : 
to  control  the  issuan 

Under  a  statute  pr< ' 
utility  shall  mortgage 
ber  its  property,  fra  i 
rights,  without  the  a  ; 
of  public  utility  coi  i 
any  bonds  payable  ir 
from  tbe  date  therec  ' 
first  obtained  autho  i 
for  such  proposed  ii  i 
shall  be  the  duty  of  I 
ing,  to  approve  of  an  ' 
when  satisfied  that  t1  i 
in  accordance  with  th 
of  such  issue  is  appr  ' 
it  Is  the  duty  of  the 
not  only  the  object  ( 
bonds  payable  more  t  i 
date  thereof,  "but  I 
which  it  is  to  be  ma  < 
vironment  of  the  coi 
cedents,  and  the  pre  | 
it  may  encounter  in  i 
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jected  them  In  any  respect  to  the  jurisdic- 
tion of  tlie  complainants;  and  complainants 
appealing  from  so  much  as  granted  them 
less  jurisdiction  than  was  demanded.  Re- 
uianded  for  modification. 

The  facts  are  stated  in  the  opinion. 

Messrs.  llusb  L.  Bond,  Jr.,  Herbert 
R.  Prealon,  and  R.  Mmrsden  Siultb,  for 
Baltimore  &  O.  R.  Co.: 

One  of  the  legislative  purposes  in  the 
enactment  of  the  public  service  commis- 
sions law  was  to  enable  the  commission  to 
prevent  the  issue  of  such  stock  and  bonds 
if,  upon  ui  inrestigatiott  of  the  facta,  it 
is  found  that  they  were  not  for  the  purpoaea 
of  the  corporations  enumerated  1^  the  stat- 
utCi  and  reastmably  required  therefor;  bat 
it  does  not  make  the  commisaionera  the 
financial  managers  of  the  oorporation,  or 
empower  them  to  subatituts  their  judgment 
for  that  of  the  board  of  directors  as  to  the 
wisdom  of  a  traniuetiim. 

People  ex  reL  Delaware  &  H.  K.  Co.  t. 
Stevens,  197  N.  Y.  1,  90  K.  E.  60;  Lord  T. 
Equitable  Life  Aasur.  Soc.  194  N.  Y.  212. 
22  L.R.A.(N.S.)  420,  87  N.  E.  443;  People 

tory,  to  meet  the  financial  demands  thai  the 
proposed  burden  is  likely  to  impose  upon 
it;"  in  other  words,  "not  only  the  legality, 
but  practically  the  public  policy  and  equity 
of  a  proposed  bond  issue."  And  the  court 
will  not,  upon  certiorari,  set  aside  an  order 
of  the  board,  refusias  permission  to  a  puli- 
lie  aervice  corporation  to  issue  oerxaln 
bonds,  or,  by  mandamus,  compel  the  board 
to  reverse  its  action,  although,  upon  a  re- 
view of  the  evidence  taken,  the  court  may 
differ  from  the  conclusion  of  the  board  as 
to  the  propriety  or  correctness  of  its  order ; 
unless  there  was  no  evidence  before  the 
board  to  support  its  order,  or  the  same  was 
without  the  jurisdiction  of  the  board,  in 
which  casea  the  court  haa  express  statutory 
power  to  review  the  order.  Interstate 
Teleph.  ft  ToUg.  Co.  t.  Public  Utility 
Comra.  —  N.  J.  L.  — .  86  Atl.  363. 

So,  under  a  statute  providing  that  no  pub- 
lic service  corporation  shall  issue  any 
stock,  stock  certificates,  bonds,  or  any  other 
evidences  of  indebtedness  payable  in  more 
than  one  year  from  date,  until  it  shall  have 
first  obtained  authority  for  such  issue  from 
the  railroad  commission,  and  stating  what 
shall  be  the  proceediof^s  to  obtain  a  cer- 
tificate of  such  authority  from  the  commis- 
sion, and  the  conditions  of  its  being  granted 
by  that  body, — the  commission  has  juris- 
diction and  authority  to  pass  upon  the 
competency  of  a  railroad  corporation  to  in- 
crease its  capital  stock,  as  tested  by  its 
charter,  and  to  refuse  permiision  to  make 
such  an  Increase  in  case  the  articles  d 
incorporation  shall  not  have  l>een  properly 
amended  to  that  end,  and  an  autlit-nticated 
copy  of  the  amendment  filed  witli  the  secre* 
tary  of  state.  State  ex  rel.  Minneapolis, 
St.  P.  &  8.  Ste.  M.  R.  Co.  v.  Railroad  Com- 
mission, 137  Wis.  80,  117  N.  W.  846. 
47  L.RA.(N.S.) 


ex  reL  Third  Ave.  R.  Co.  v.  Public  Service 
Commission,  203  N.  Y.  29S,  96  N.  £.  1011; 
People  ex  rel.  Binghamton  Li^t,  Heat  ft  P. 
Co.  V.  Sterene,  203  N.  Y.  7,  96  N.  E.  114: 
United  States  ex  rel.  Atty.  Gen.  Delaware 
ft  H.  Co.  213  U.  8.  366,  407,  53  L.  ed.  836^ 
848,  29  Sup.  Ct.  Rep.  627. 

Seetion  27  of  the  public  service  eonunis- 
sion  law  cannot  apply  to  the  Baltimore  t 
Ohio  Railroad  Company,  aa  an  exerciae  of 
the  powers  conferred  thereby  would  infringe 
rights  granted  by  the  defendant's  charter. 

Stone  T.  Fanners'  Loan  ft  T.  Co.  116  U. 
S.  307,  20  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  Home  Teleidt.  ft  Tel^.  Co.  t. 
Los  Angeles,  211  U.  8.  274,  53  L.  ed.  183, 
29  Sup.  Ct  Rep.  60;  Baltimore  t.  Balti- 
more ft  O.  R.  Co.  21  Md.  50;  Baltimore  ft 
O.  R.  Co.  T.  Waters,  106  Md.  396,  IS  L.BJL 
(N.8.)  S86,  66  AtL  685. 

Mesara.  W.  Cabell  Brace  and  Albot  C. 
Ritchie,  for  Public  Service  Commianao: 

The  charter  of  the  Baltimore  ft  Ohio  Sail- 
road'  Company  contains  no  contract  whne- 
by  the  state  of  Maryland  sorroidered  its 
power  to  regulate  the  issue  of  securitiea  by 

And  under  a  statute  providing  that  an 
electric  corporation  may  issue  stodcs,  iMnds. 
etc.,  payable  more  than  twelve  month-i 
after  date,  when  necessary  for  the  acquisi- 
tion of  property,  the  construction,  comple- 
tion, extension,  or  improvement  of  its  plant 
or  distributing  system,  or  for  the  Improve- 
ment or  maintenance  of  its  service,  or  for 
the  discharge  or  lawful  refunding  of  its  ob- 
ligations, provided  that  there  shail  have 
been  secured  from  the  proper  commission 
an  order  authorizing  such  issue,  and  the 
amount  thereof, — it  is  the  duty  of  the  com- 
mission to  determine  whether  the  stock 
and  bonds  proposed  by  an  electric  corpora- 
tion are  necessary  for  the  proper  purposes 
of  the  corporation,  are  authorized  by  Law. 
and  are  to  be  used  in  a  proper  manner;  and 
if  the  commission  determines  that  they  are 
to  secure  money  to  pay  floating  indebted- 
ness incurred  in  the  ordinary  running  ex- 
penses of  the  corporation,  it  is  the  duty 
of  the  commission  to  withhold  its  order 
authorizing  the  issue;  and  In  so  determining 
it  does  not  unlawfully  substitute  its  judg- 
ment for  the  judgment  of  the  directors  of 
the  corporation  in  the  management  of  its 
affairs.  People  ex  rel  Binghamton  Light, 
Heat,  ft  P.  Co.  t.  Stevens,  208  N.  Y.  7, 
96  N.  E.  114. 

But  under  |  65  of  the  New  York  public 
service  commissions  law,  providing  that 
common  carriers  and  railroad  corporations 
are  authorized  to  issue  stocks,  l>ondB,  etc., 
when  neeeasary  for  the  acquisition  of  prop- 
erty and  the  conabnction  and  ImproTemeat 
of  their  facilities,  provided,  and  not  other- 
wise, that  there  shall  have  been  secured 
from  the  proper  commission  an  order  au- 
thorizing such  issue  and  the  amount  thereof, 
etc;  and  under  the  provisions  of  the  stock 
corporation  law,  relative  to  the  reorganiza- 
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th«  company  wlienever  tbe  state  eonaldered 
t^liat  luch  regulation  was  desirable  in  the 
public  interest;  and  therefore  the  public 
service  comniission  law  which  provides  for 
■uoh  r^fulation  does  not  impair  the  obliga- 
tion of  any  contract. 

Railroad  Commissitn  Cases,  118  IT.  8. 
S07,  29  L.  ed.  636,  8  Sup.  Ct.  Rep.  334,  388, 
3191;  Covington  h  C.  Bridge  Co.  t.  Ken- 
tucky, 164  U.  S.  204,  215,  38  L.  ed.  962, 
067,  4  Inters.  Com.  Bep.  C49,  14  Sup.  Ct.  | 
Bvp.  1087;  St.  Louis  &  S.  F.  R.  Co.  v.  Qill, 
158  U.  8.  649,  658,  89  L.  ed.  667,  670,  15 
Sup.  Ct.  Rep.  484;  Owensboro  t.  Owens- 
boro  Waterworks  Co.  191  U.  S.  358.  370,  48 
I*  ed.  217,  224,  24  Sup.  Ct.  Rep.  82;  Knox- 
ville  Water  Co.  v.  Knoxville.  169  U.  S.  434, 
436.  437.  47  L.  ed.  887,  890,  891.  23  Sup. 
Ct.  Rep.  631;  Cbicago,  M.  k,  St.  P.  R.  Co. 

Minnesota.  134  U.  S.  418,  33  L.  ed.  970, 
8  Inters.  Com.  Rep.  209,  10  Sup.  Ct  Rep. 
462,  702;  Minneapolis  Eastern  S.  Co.  t. 
Ifinnesota,  134  U.  S.  467,  33  L.  ed.  986,  8 
Inters.  Com.  Bep.  224.  10  Sup.  Ct.  Rep. 
478;  Freeport  Water  Co.  t.  Freeport,  180 
U.  8.  S87,  4S  L.  ed.  679.  21  Sup.  Ct  Rep. 
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493;  Stanislaus  County  t.  San  Joequin  4 
K.  River  Canal  h  Irrig.  Co.  192  U.  8.  201, 
48  L.  ed.  406,  24  Sup.  Ct.  Bep.  241;  St. 
Louis  T.  United  B.  Co.  210  U.  S.  266,  62 
L.  ed.  1064,  28  bup.  Ct.  Rep.  630;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U. 
S.  265,  53  L.  ed.  170,  29  Sup.  Ct.  Bep.  50; 
Murray  v.  Pocatello,  226  U.  S.  318,  323,  67 
L.  ed.  230,  242,  33  Sup.  Ct.  Rep.  107;  Cleve- 
land v.  Cleveland  City  B.  Co.  194  U.  S. 
!  517,  538,  48  L.  ed.  1102.  1108,  24  Sup.  Ct. 
Bep.  758;  Vicksburg  v.  Vlcksburg  Water- 
works  Co.  206  U.  8.  496,  608,  51  L.  ed.  1156, 
1100,  27  Sup.  Ct.  Bep.  762;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  216  U.  6.  417, 
64  L.  ed.  259,  30  Sup.  Ct.  Rep.  416;  West- 
minster Water  Co.  t.  Westminster,  98  Md. 
656.  64  L.R.A.  630,  103  Am.  St.  Rep.  424, 
58  Atl.  990;  Detroit  t.  Detroit  Citizens' 
Street  R.  Co.  184  U.  8.  868,  48  L.  ed.  S92, 
22  Sup.  Ct.  Rep.  410;  Texas  t  N.  0.  R.  Co. 
T.  Miller,  221  U.  S.  408,  86  L.  ed.  789,  31 
Sup.  Ct.  Rep.  634;  Manigault  t.  Springs, 
199  XT.  8.  473.  60  L.  ed.  274,  26  Sup.  Ct. 
Rep.  127;  Baltimore  ft  O.  R.  Co.  T.  Waters. 
106  Md.  S96,  12  L.R.A.(N.S.)  Mfl,  88  Atl. 
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tion  of  eorporationa, — the  public  ssnrice 
commission  is  not  justified  in  refusing, 
upon  the  application  of  a  street  railway 
company  formed  pursuant  to  a  reorganisa- 
tion agreonent,  after  a  foreclosure  sale  of 
the  proper^  and  franchises  of  a  like  cor- 
poration, to  authorize  the  said  new  or 
reomniaed  eorporation  to  isstie  stocks  and 
bonds  to  an  amount  not  eKeeeding  the 
amount  of  outstanding  securities  of  the 
old  company  and  the  additional  money  to 
be  paid  to  the  new  eorporntion,  merely  on 
tlie  ground  that,  in  the  opinion  of  the  com- 
miBBion,  the  amount  of  sucli  proposed  new 
securities  exceeds  the  present  actual  value 
of  the  property  to  be  acquired  by  the  new 
or  reorganized  corporation.  People  ex  rel. 
Third  Ave.  R.  Co.  Public  Service  Com- 
misBion,  203  N.  Y.  209,  96  K.  B.  1011. 

L'nder  statutes  providing  that  "no  eor- 
poration sliall  issue  either  stock  or  bonds 
rxrrpt  for  money,  labor  done,  or  property 
actually  received  for  the  use  and  lawful 
pucpnses  of  such  corporation;"  that  stock 
or  bonds  slinll  not  be  issued  by  any  cor- 
poration to  be  formed  whieh  la  mbject  to 
tlip  supervision  of  the  gas  commissiM, 
tmtil  the  commission  shall  certify  in  writ- 
ing as  to  the  amnunt  of  stock  or  bonds  rea- 
sonably rcqiiiriHl  for  the  purposes  of  the 
corporation,  and  tiiat  an  existing  corpora- 
tion shall  not  increase  its  capital  stock 
or  bonded  indebtedness  without  the  con- 
sent in  writing  of  the  gas  commission:  and 
that  for  the  purposes  of  this  proviaiMi 
the  commission  may  take  and  hear  testi- 


charged  with  the  duty,  when  it«  consent 
is  asked  for  the  issue  of  new  stock  or 
bonds,  of  determining  whether  such  stock 
and  bonds  are  to  be  issued  for  property, 
labor  done,  or  money,  and  for  the  reason- 
able requirements  of  the  company.  The 
duties  of  the  commission  are  administrative 
to  enforce  upon  the  eompaniea  the  obeerv- 
anee  of  the  prorrisions  of  the  law."  Re 
Watertown  Gaslight  Co.  127  App.  DiT.  462, 
111  N.  Y.  Supp.  486. 

And  a  statute  purporting  to  commit  the 
whole  subject  of  the  increase  of  capital 
stock  by  railway  corporations  to  the  judg- 
ment and  discretion  of  a  railroad  and  ware- 
house commission,  with  power  to  determine 
whether  or  not  there  shall  be  an  increase 
of  the  capital  stock  of  a  corporataion  in  any 
case,  and  to  prescribe  the  manner  in  which 
and  the  terms  on  which  the  same  may  be 
made,  if  allowed,  is  unconstitutional  as  an 
attempt  to  delegate  legislative  powo-  to  an 
administrative  Irady.  State  v.  Great  North- 
ern B.  Co.  100  Minn.  445,  10  L.B.A.(N.S.) 
260,  111  M.  W.  289.  In  this  case,  however, 
the  court  said  that  the  legislature  might 
enact  a  statute  providing  generally  for  what 
purposes  and  upon  what  terms,  eonditiom, 
and  limitations  an  increase  of  capital  stock 
may  be  made,  and  confer  upon  a  commis- 
sion the  duty  of  supervising  any  proposed 
increase,  or  delegate  to  it  the  duty  of  find- 
ing the  facts  in  each  particular  case,  and 
authorize  and  require  it,  if  it  finds  the 
existence  of  facta  that  bring  the  case  with- 
in the  statute,  to  allow  ue  proposed  la- 


mony  and  examine  the  books  and  papers  ,  crease;  otherwise,  to  refuse  it. 


of  tire  corporation,  and  require  verified 
stnt<>ments  from  the  officers  thereof  per- 
taining to  the  value  of  the  property  and 
franchises  owned  and  operated  by  auch 
corporation, — the  gaa  eommisnon  "is 
47  L.R.A.(N.8.)  74 


Generally,  as  to  delegation  of  legislative 
power  to  regulate  internsl  management  of 
corporations,  see  note  to  tliia  case,  10 
L.R.A.(X.S.}  251.  A.  C.  W. 
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WilHams,  9  Gill  &.  J.  365,  31  Am.  Dec.  72; 
State  V.  Great  Northern  R.  Co.  100  Minn. 
446,  10  L.HA.(N.S.)  260,  111  N.  W.  289. 

Legislation  which  is  intended  to  prevent 
any  character  of  fraud  or  wrongdoing  may, 
of  course,  be  referred  to  the  police  power. 

Houee  v.  Mayes,  219  U.  S.  270,  284,  65 
L.  ed.  213,  218,  31  Sup.  Ct.  Rep.  234;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  55 
I*  ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Kep.  186,  Ann.  Caa.  1912  A,  487;  Shal- 
lenhcrger  v.  First  Nat.  Bank,  219  U.  S.  114, 

66  L.  ed.  117,  31  Sup.  Ct.  Rep.  189;  Assaria 
State  Bank  v.  DoUey,  219  U.  S.  121,  55  L. 
ed.  123,  81  Sup.  Ct.  Rep.  189;  Engel  t. 
OrWalley,  219  U.  S.  128,  55  L.  ed.  128,  31 
Sup.  Ct.  Rep.  190;  Chicago.  B.  &  Q.  R.  Co. 
V.  McGuire,  219  U.  8.  649,  65  L.  ed.  328,  31 
Sup.  Ct.  Rep.  269;  Brodnax  v.  Missouri, 
219  U.  S.  286,  66  L.  ed.  219,  31  Sup.  Ct. 
Rep.  238;  German  Alliance  Ins.  Co.  v.  Hale, 
219  U.  S.  307,  66  L.  ed.  229,  31  Sup.  Ct. 
Rep.  246;  Selover,  B.  &  Co.  v.  Walsh,  226 
U.  S.  112,  67  L.  ed.  146,  33  Sup.  Ct.  Rep. 
69;  Rosenthal  v.  New  York,  226  U,  S.  260, 

67  L.  ed.  212,  33  Sup.  Ct.  Rep.  27;  Eubank 
V.  Richmond,  226  U.  S.  137,  57  L.  ed.  156, 
42  L,R.A.(N.S.)  1123,  33  Sup.  Ct.  Rep. 
76;  Central  Lumber  Co.  v.  South  Dakota, 
226  U.  S.  367,  67  L.  ed.  164,  33  Sup.  Ct. 
Rep.  66;  Henley  v.  Myers,  215  U.  S.  373, 
54  L.  ed.  240,  30  Sup.  Ct.  Rep.  148;  Mani- 
gault  V.  Springs,  199  U.  S.  473,  481,  50  L. 
ed.  274,  279,  26  Sup.  Ct.  Rep.  127;  Downs 
V.  Swann,  111  Md.  63,  23  L.R.A.(N.S.) 
739,  134  Am.  St  Rep.  586,  73  Atl.  663;  Mt. 
Vernon-Woodberry  Cotton  Duck  Co.  v. 
Frankfort  Marine  Aeci.  &.  Plate  Glass  Ins. 
Co.  Ill  Md.  561,  134  Am.  St.  Rep.  636,  75 
Atl.  105;  Rossberg  v.  State,  111  Md.  394, 
134  Am.  St.  Rep.  626,  74  Atl.  581;  Schultz 
V.  State,  112  Md.  211,  76  Atl.  692;  State 
V.  Caspare,  115  Md.  7,  80  Atl.  606;  State  v. 
Potomac  Valley  Coal  Co.  116  Md.  380,  81 
Atl.  686;  State  T.  Loden,  117  Md.  373,  40 
L.R.A.(N.S.)  193,  83  Atl.  564;  Postal  Teleg. 
Cable  Co.     State,  110  Md.  608,  73  Atl.  679. 

The  proposed  issue  of  securities  is  subject 
to  regulation  by  the  public  service  com- 
mission. 

1  Ops.  Atty.  Gen.  p.  659;  Atty.  Gen.  v. 
Massachusetts  Pipe  Line  Gas  Co.  179  Mass. 
15,  60  N.  E.  389;  Falmouth  v.  Falmouth 
Water  Co.  180  Mass.  325,  62  N.  E.  255; 
State  V.  Great  Northern  R.  Co.  100  Minn. 
445,  10  L.R.A.(N.S.)  250,  111  N.  W.  289; 
State  ei  rel.  Railroad  &  Warehouse  Com- 
mission v.  Chicago,  M.  4;  St.  P.  R.  Co.  38 

Minn.  281,  37  N.  W.  782,  134  U.  S.  418,  33 
L,  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup. 

Ct.  Rep.  462,  702;  Interstate  Teleph.  &. 
Tcleg.  Co.  v.  Public  Utility  Comra.  —  N. 

47  L.R.A.(N.S.) 


203  N.  Y.  299,  96  N.  E.  lOH;  Re  Watertoini 
Gaslight  Co.  127  App.  Div.  482,  111  N.  Y. 
Supp.  486 ;  Saratoga  Springs  t.  Sarmtog* 
Gas.  El.  Heat  &  P.  Co.  191  N.  Y.  123,  IS 
L.R.A.(N.S.)  713,  83  N.  £.  693^  14  Abb. 
Cas.  606;  People  v.  New  York  CAKE. 
R.  Co.  138  App.  Div.  601,  123  N.  Y.  Supp. 
125,  affirmed  in  199  N.  Y.  539,  92  N.  E. 
1096;  Goldan  v.  Delaware  &  E.  R.  Co.  144 
App.  Div.  78,  128  N.  Y.  Supp.  936;  People 
ex  rel.  Binghamton  Light,  Heat  &  P.  Co. 
V.  Stevens,  203  N.  Y.  7,  98  N.  E.  114;  People 
ex  rel.  New  York  Edison  Co.  v.  WiUcoi, 
207  N.  Y.  86,  45  L.R.A.(N.S.)  629,  100  N. 
E.  705;  Galveston,  B.  &  S.  W.  R.  Co.  v. 
Fontaine,  23  Tex.  Civ.  App.  619,  57  S.  W. 
872;  United  States  4  M.  Trust  Co.  v.  Deh- 
ware  Western  Constr.  Co.  —  Tex.  Civ.  App. 
— ,  112  S.  W.  447:  State  ex  rel.  Minneapolis, 
St.  P.  &.  S.  Ste .  M.  R.  Co.  V.  Railroad  Com- 
mission,  137  Wis.  80,  117  N.  W.  84G. 

Stocliiu'ldge,  delivered  the  ^inio? 
of  the  court: 

Under  date  of  January  9,  1913.  the  Balti- 
more &  Ohio  Railroad  Company  issued  s 
circular  letter  to  its  stockholders.  Fran 
this  it  appeared  that  the  company  propose 
to  issue  as  of  March  1,  1913,  $63,250,000 
gold  bonds  of  the  company,  which  were  to 
run  for  twenty  years  from  their  date  ef 
issue,  and  to  bear  interest  at  the  rate  of  4} 
pi'r  cent  per  annum.  The  circular  further 
stated  that  these  bonds  so  to  be  issued  were 
to  be  convertible  into  common  stock  of 
the  company  on  the  basis  of  $110  per  share 
at  any  time  prior  to  February  28,  1923. 
and  that  thereafter,  by  giving  ninety  dayi' 
previous  notice,  the  company  should  he 
entitled  to  redeem  the  bonds  on  any  interest 
date  at  102}  per  cent.  While  the  circular 
latter  was  not  explicit  as  to  the  property 
which  was  to  be  pledged  hy  way  of  mort- 
gage to  secure  the  proposed  issue,  by  in- 
ference it  was  to  cover  the  main  lines  upon 
which  there  had  been  issued  what  was 
termed  its  prior  lien  mortgage,  the  Pitts- 
burg Junction  and  Middle  Division,  the 
SouQiwestern  Division,  the  Pittsburg,  Lake 
Erie,  &  West  Virginia  System,  and  all  of 
the  lines  of  railroad  owned  by  any  company 
and  stock  of  which  is  pledged  or  assigned 
under  any  of  the  mortgages  already  placed 
upon  any  of  the  above-named  divisions.  The 
bonds  which  the  company  thus  proposed  to 
issue  were  offered  to  the  stockholders  at 
95}  and  accrued  interest.  Prior  to  the  is- 
sue of  this  circular  letter,  no  application 
had  been  made  to  the  public  service  com- 
mission of  the  state  for  its  order  authoriz- 
ing and  approving  of  this  issue.  Accord- 
ingly, on  February   10,   1913,  the  public 
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bervice  commiBBion  of  this  state,  acting  un- 
der the  prOTiaionB  of  %  28  of  the  public 
service  act  of  1910,  Sled  a  bill  in  tbe  circuit 
court  No.  2  of  Baltimore  city,  praying  for 
an  injunction  reatraining  the  railroad  com- 
pany from  issuing  the  proposed  bonda,  or 
any  of  them,  "until  such  time  as  there 
shall  ha^'e  been  secured  from  tbe  public 
tiiTvicc  commission  an  order  authorizing 
such  issue." 

Two  days  after  the  bill  was  filed,  the  rail- 
road company  answered  fully.  Betting  np 
the  various  provisions  of  its  charter,  deny- 
ing that  it  was  a  corporation  subject  to 
the  provisions  of  the  public  service  com- 
mission act,  setting  out  the  act  of  the  leg- 
islature of  Virginia  of  1827,  confirming  the 
act  of  incorporation  passed  by  the  general 
assembly  of  this  state,  averring  that  it 
owned  and  operated  281  miles  of  railroad 
in  this  state,  996  in  the  state  of  West  Vir- 
ginia, and  through  the  other  lines  form- 
ing its  system  and  extending  through  a  num- 
ber ot  statesi  »  sijlease  of  4,450.  The 
answer  further  sets  out  that  tnu  issue  of 
the  bonds  was  necessary  for  the  acquisition 
(if  property,  the  construction,  completion, 
i>xt('ii!>ioD,  improvement,  and  maintenance 
of  Wa  facilities  and  its  service,  and  the  dis- 
(■linrj,'e  and  lawful  refunding  of  its  obliga- 
tions: that  tbe  balance  of  the  moneys  raised 
)>y  tlic  said  issue  of  bonds,  after  the  refund- 
ing of  such  obligations  as  were  to  be  re- 
finided,  was  to  be  expended  largely  in  West 
Virginia.  This  answer  was  sworn  to,  and 
the  case  was  heard  in  the  first  instance  upon 
the  bill,  answer,  and  exhibits.  The  case 
rliiis  presents  two  subjects  for  considera- 
ion:  First,  whether  the  Baltimore  &.  Ohio 
l!.iiIroad  Company  is  subject  in  any  respect 
:o  the  jurisdiction  of  the  public  service 
■ommiBsion  of  Maryland;  and,  secondly,  if 
t  is,  how  far  or  to  what  extent  docs  thai 
iurisdiction  extend? 

Tt  is  not  attempted  to  be  denied  that, 
>otli  before  and  after  the  passage  of  the 
lublic  service  commission  act  in  1010,  the 
lompany  was  subject  to  the  police  power 
)f  the  state.  This  might  be,  as  was  the 
ano  prior  to  1910,  exercised  directly  by  the 
tate,  and,  in  so  far  as  the  exercise  of  those 
■owcra  was  by  the  act  conferred  upon  the 
mblie  service  commission,  might  be  cxer- 
jfl(>d  by  it.  Many  of  the  cases  cited  in  the 
riof  filed  on  behalf  of  the  commission,  and 
^in-eially  those  from  Massachusetts,  illus- 
rnte  this  aspect  of  the  case. 

Tn  addition  to  this  power  derived  from 
lie  police  power  of  the  state,  the  commis- 
ion  has  conferred  on  it,  in  the  interest  of 
tie  general  public,  certain  other  powers 
1  connection  with  the  conduct  of  public 
^rvice  corporations  doing  business  within 
le  state.  These  will  be  found  collected  in 
7  L.R^.(N.S.) 


§  3  of  the  act,  aud,  so  far  as  this  case  iS' 
concerned,  must  come  under  one  of  tlie  fol- 
lowing enumerations :  "  ( 1 )  To  railroads 
aud  street  railroads  lying  within  this  state, 
and  to  the  person  or  corporation  owning, 
leasing,  operating,  or  controlling  the  same. 
.  .  .  (3)  To  such  portion  of  the  linos 
of  any  other  railroad  as  lie  within  this 
state,  and  to  the  person  or  corporation  own- 
ing,  leasing,  operating,  and  controlling  the 
same,  so  far  as  concerns  the  construction, 
maintenance,  equipment,  terminal  facilities^ 
and  local  transportatitm  facilities,  and  local 
transportation  of  persons  or  property  with- 
in the  state.  (4)  To  any  common  carrier 
operating  or  doing  business  within  th» 
state."  Through  all  ot  these  runs  the  same- 
fundamental  idea  that  the  power  and  con- 
trol of  the  commission  exists  as  to  matters- 
of  service,  transportation,  and  rates  with- 
in the  state,  and  full  power  over  that  i» 
expressly  given  to  the  commiaaion.  This 
necessarily  includes  many  matters  which 
are  not  the  subject-matter  of  on  exercise 
of  the  police  power.  Thus,  questions  of 
tariffs  or  fares,  or  the  adequacy  or  inade- 
quacy' of  service,  or  facilities  with  regard 
to  business  conducted  wiioUy  within  the 
state,  may  properly  come  within  the  juris- 
diction of  the  commission.  In  this  connec- 
tion the  three  opinions  by  the  late  Chief 
Justice  Waite  in  the  cases  of  Chieas".  & 
Q.  R.  Co.  V.  Iowa  (Chicago,  B.  &  Q.  It.  Co. 
V.  Cutts)  94  U.  S.  155,  24  L.  ed.  94;  Peik 
V.  Chicago  &  N.  W.  R.  Co.  94  U.  S.  164, 
24  L.  ed.  97;  and  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ackley,  94  U.  S.  179,  24  L.  ed.  09, 
are  directly  in  point.  In  the  first  case  the 
Chicago,  Burlington,  &.  Quincy  Railroad  was 
operating  as  lessee  the  Missouri  River  Rail- 
road Company,  which  latter  was  operat<'d 
solely  within  the  state  of  Iowa.  Tiie  legis- 
lature of  Iowa  passed  an  act  establishing  a^ 
maximum  rate  for  railroads  in  that  state. 
The  decision  held  that  the  statute  was  ap- 
plicable to  that  portion  of  the  Chicago,  Bur- 
lington, &  Quincy  Railroad  located  in  lowo^ 
upon  the  principle  enunciated  in  Munn 
Illinois,  94  U.  S.  113,  24  L.  ed.  77,  whiclv 
dealt  with  the  rates  to  be  chafed  for  stor- 
age of  grain  in  a  warehouse  situate  in 
Illinois.  And  it  is  the  same  doctrine  which 
is  involved  in  the  two  other  cases  cited.  It, 
therefore  follows  that  the  Baltimore  &.  Ohio 
Itailroad  Company  is  subject  to  the  jurisdic- 
tion of  the  public  service  commission  of 
this  state,  both  in  respect  to  those  matters- 
which,  coming  under  the  police  power  of 
the  state,  have  been  confided  to  the  com- 
miaaion, and  to  business  conducted  wholly 
witliin  this  state. 

The  present  bill  of  complaint  claims  for 
the  commission  a  far  wider  juristliction. 
By  reason  of  the  location  of  the  home  office 
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oi  the  company  in  Maryiana,  »  cuims  to 
possess  a  right  to  control  the  ap^diture 
•of  moneys,  the  creating  and  issue  of  eri- 
•dences  of  indebtedness,  the  prices  at  which 
«uch  bonds  or  deb»itures  shall  be  mar- 
keted, the  necessity  and  expediency  of  the 
creation  of  this  indebtedness;  in  general, 
to  direct  the  entire  physical  and  fiscal  policy 
of  one  of  the  great  common  carriers  of  this 
country  over  its  entire  Bystem  of  4,450  miles 
of  railroad,  of  which  but  281  are  within  the 
state  and  4,169  located  without  the  state, 
and  one  of  which  other  states  (West  Vir- 
ginia) might  with  equal  propriety,  by  rea- 
son of  the  confirmatory  act  of  Virginia  of 
3827  and  the  far  greater  amount  of  mileage 
in  that  state,  make  a  similar  claim.  The 
statement  of  the  claim,  taken  with  the 
terms  of  the  act  of  1910,  would  seem  to  af- 
ford a  conclusive  answer  to  the  proposition. 
When  the  act  is  carefully  limited  by  its 
Tery  terms  to  operations  within  this  state, 
any  line  of  reasoning  wliich  aims  to  extend 
it  beyond  is  alike  in  flat  contradiction  of 
the  act  and  entirely  beyond  the  power  of 
the  state  to  adopt  The  commission  makes 
this  extraordinary  claim  of  power  under 
the  following  provisions  of  §  27  of  the  act: 
"g  27.  And  be  it  further  enacted,  that 
a  common  carrier,  railroad  corporation, 
street  railroad  corporation,  or  other  corpo- 
ration subject  to  the  provisions  of  tins  act, 
■4)rganized  or  existing,  or  hereafter  incor- 
]»orated,  under  or  by  virtue  of  the  laws  of 
the  state  of  Maryland,  may  issue  stocks, 
tmnds,  notes,  or  otlier  evidence  of  indebted- 
ness, payable  at  periods  of  more  than  twelve 
months  after  the  date  thereof,  when  neces- 
sary for  the  acquisition  of  property,  the 
construction,  completion,  extension,  or  im- 
provement of  its  facilities,  or  for  the  im- 
provement or  maintenance  ...  of  its 
wrvice,  or  the  discharge  or  lawful  refunding 
of  its  obligations:  Provided,  and  not  othcr- 
■wise,  that  there  shall  have  been  secured 
from  the  commission  an  order  authorizing 
such  issue,  and  the  amount  thereof,  and 
stating  that,  in  tlie  opinion  of  the  com- 
mission, the  use  of  tbe  capital  to  be  secured 
by  the  issue  of  such  stocks,  bonds,  or  otlier 
evidence  of  indebtedness  is  reasonably  re- 
quired for  the  said  purposes  of  the  com- 
mon carrier,  railroad  corporation,  street 
railroad  corporation,  or  such  corporations; 
1)ut  this  provision  shall  not  apply  to  any 
lawful  issue  of  stock,  to  the  lawful  execu- 
-tion  and  delivery  of  any  mortgage,  or  to 
the  lawful  issue  of  bonds  thereunder,  be- 
fore the  time  when  this  act  becomes  a  law. 
For  the  purpose  of  enabling  it  to  determine 
-whether  it  should  issue  such  an  order  the 
•commission  shall  make  such  inquiry  or  in- 
vestigation, hold  such  hearings,  and  examine 
«uch  witnesses,  hooks,  papers,  documents,  or 
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contracts  as  it  may  deem  ol  unportanee  u 
enabling  it  to  reach  a  determination.  Saci 
common  carrier  may  issue  notes  for  proper 
corporate  purposes,'  and  not  in  vicdatton  o: 
any  provision  of  titis  or  any  other  act,  pat 
able  at  periods  of  not  more  than  tvA\r 
months,  without  such  consent;  but  no  sUv. 
notes  shall,  in  whole  or  in  part,  dirccti* 
or  indirectly,  be  refunded  by  any  issue  of 
stock  or  bonds,  or  by  uy  evidence  of  a 
debtedneaa  running  for  more  than  twehr 
months,  without  the  consent  of  the  eonunif 
sion."  This  section  is  almost  a  va-batiK 
copy  of  §  55  of  the  similar  act  passed  :c 
New  York  to  regulate  public  service  <i.i: 
porations  ( Consol.  T  aws  1 91 0,  chap.  4S  < . 
Tt  was  given  its  fullest  effect  and  scof>e  i:i 
the  ease  of  the  People  ex  rel.  Binghamt.  s 
Light,  Heat,  &  P.  Co.  v.  Stevens,  203  N. 
Y.  7,  96  N.  E.  114,  where  all  of  the 
erty  to  be  affected  by  the  proposed  bond  L- 
sue,  and  the  expenditure  of  the  moa^ 
raised,  and  the  conduct  of  the  businen  of 
the  corporation,  were  all  within  the  sUv 
of  New  York;  yet  even  there  it  was  said 
"The  discretion  of  a  public  service  efnninN- 
sion  cannot  override  the  discretion  of 
officers  of  a  corporation  in  the  management 
of  its  affairs,  or  the  provisions  of  the  stat 
ute  .  .  .  in  wbi^  securitiea  are  per- 
mitted to  be  issued.** 

The  evils  which  this  section  waa  inteadfi 
to  correct  are  perfectly  well  reeogniaed  and 
understood.  That  issues  of  stocks  and  boodt 
have  been  made  fraudulently  and  palmtd 
off  on  a  credulous  public  to  their  ultimate 
serious  loss  is  matter  of  common  knowledge. 
Facts  in  relation  to  such  issues,  eepeciallv 
with  regard  to  local  public  utilities,  hare 
been  difficult,  if  not  impossible,  to  obtain, 
leaving  it  to  the  stimulated  ima^fination  of 
some  broker  or  syndicate  who,  actuated  bv 
a  heavy  commission  to  be  realized  e^^ 
ating  a  market  until  such  stock  or  bonti" 
could  be  unloaded,  have  reaped  a  reward  io 
dollars  and  cents  at  the  cost  of  thoee  v!i<) 
were  induced  to  give  full  faith  and  credit 
to  their  representations.  The  legislature* 
of  many  states  Jiave  therefore,  through  tb* 
media  of  public  service  commissions, 
fit  to  establish  a  quasi  guardianship  over 
prospective  investors.  It  is.  of  course,  true 
that  in  such  a  condition  many  l^itimatr 
enterprises  should  come  under  the  same  sort 
of  suspicion  which  attaches  to  the  man 
hazardous  schemes  devised  and  carried  oa 
for  the  improper  enrichment  of  a  few  in- 
dividuals. As  a  cheek  upon  such  vild 
financing  it  is  entirely  proper,  even  upas 
the  basis  of  the  exercise  of  the  police  pova. 
to  require  all  corporations  conducting  pnb- 
lie  utilities  to  lay  before  the  local  poUie 
service  commissitm  tbe  facta  relating  to 
any  such  issue  of  stocks  and  bonds  or  de 
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tMnturca  or  eertificAtet  of  indebtedneu,  thus 
placing  nich  facts  where  they  will  be  read- 
ily obteinable  by  anyone  who  hai  an  intereat 
therein  other  than  mere  idle  enrioeity.  Sueh 
statementa  as  indicated  in  fhe  acts  passed 
should  indnde  the  amount  d  the  issue,  in 
a  general  way  fhe  purposes  for  which  it  is 
desired  to  be  made,  and,  where  the  enter- 
price  is  one  to  be  conducted  wholly  within 
a  lAngle  state,  it  may  well  be,  as  the  de* 
cisions  seem  to  inditwte,  that  the  commis- 
sion may  sanction  or  disapprove  of  the 
proposition. 

Is  now  the  case  the  same  when  we  come 
to  deal  with  an  interstate  earriert  It  may, 
•a  laid  down  CSiief  Justice  Waite,  be 
made  subjrat  to  the  control  of  each  state  as 
to  matters  affecting  the  operations  of  the 
company  In  such  state,  but,  beyond  that, 
state  legislation  is  powerless  without  strik- 
ing at  the  very  fundamaitals  of  rights  as 
recognized  In  our  govemmmt.  So  far  as 
the  issue  of  securities  is  eoneemed,  the 
state  may,  1^  virtue  of  its  police  poww, 
require  such  applicatiou,  reports,  and 
statonenta  to  be  filed  as  have  a  tendency 
to  show  whether  the  proposed  issues  are 
bona  flde  and  for  vftlue;  but  the  determina- 
tion of  the  ai^egate  (Mpitalisation  or 
bonded  indebtedness  is  a  power  which  was 
in  terms  conferred  on  the  Baltimore  &  Ohio 
Railroad  by  its  charter  {Acts  1828,  chap. 
128),  I  13,  and  the  aet  of  1845  (Acts  1845. 
chap.  318),  and  which  the  state  has  not 
the  power  to  detract  from  or  annul.  The 
rules  tor  our  guidance  in  thus  treating  the 
charter  are  fully  aet  forth  in  Baltimore 
Baltimore  ft  O.  It  Co.  6  Gill,  SB7,  48  Am. 
Dee.  631,  and  Baltimore  v.  Baltimore  &  O. 
R.  Co.  21  Hd.  60.  For  acts  fraudulent  in 
their  nature,  the  atate  may  intervene  to 
the  seme  extent  and  no  further.  In  this 
case  there  is  no  pretense  that  the  company 
either  perpetrated  or  contemplated  the  com- 
mission of  a  fraud.  The  answer  of  the  com- 
pany distinctly  allegea  the  purposes  for 
whioh  the  proposed  iaaue  was  intended,  and 
they  are  only  such  as  are  included  as  proper 
purposes  by  the  act.  These  come  mainly 
under  two  heads:  The  refunding  of  out- 
Rtanding  obligations  of  the  company,  or  the 
maintenance,  extension,  or  improvement  of 
its  facilities  or  terminals  located  for  the 
most  part  in  other  states.  So  far  as  the 
funds  to  be  raised  by  the  proposed  bond 
issue  are  to  be  applied  to  the  refunding  of 
existing  indebtedness  now  due  or  about  to 
mature,  the  question  of  its  extinguishment 
by  payment  or  its  extension  by  refunding 
is,  in  the  absence  of  fraud,  a  matter  calling 
peculiarly  for  the  «Eercise  of  the  discretion 
of  the  directors.  The  bill  of  complaint 
nuther  alleges  nor  suggests  any  taint  of 
fraud  or  any  equitable  ground  other  than 
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the  phraseology  of  the  statute  why  tliu 
determination  of  the  fiscal  policy  of  tho 
railroad  company  should  be  wrenched  away 
from  the  officers  of  the  company  in  whom 
It  was  vested  1^  the  charter,  wid  confided 
to  such  a  body  as  the  public  service  commis- 
sion. 

He  case  of  People  ex  rel.  Delaware  ft  H. 
Co.  V.  Stevens,  107  N.  Y.  1,  00  N.  B.  00,. 
presents  many  points  of  similarity  to  tli» 
questi<ais  now  under  eonsidn-ation,  and  in 
some  of  its  aspects  a  far  stronger  case  to 
support  the  jurisdiction  of  the  commission- 
In  tiiat  case  it  was  proposed  to  Issue  bonds- 
of  a  railroad  company  for  the  purpose  of 
completion  of  the  purchase  of  an  electric 
line  and  of  a  tract  of  coal  land,  but  the 
properties  thus  to  be  purchased  were  not 
to  be  included  in  the  mortgage  about  to  ba 
given  to  secure  the  proposed  bond  issue 
The  publie  service  commissioners  of  New 
Torlc  had  refused  to  sanction  the  issue,  but 
upon  appeal  the  rule  to  control  In  such 
cases  was  laid  down  as  follows:  'The  para- 
mount purpose  of  the  enactment  of  thv 
public  service  commissionB  law  wu  the 
protection  and  enforcement  of  the  rights  of 
the  public  .  .  .  For  a  generation  or 
more  the  publie  has  hem  frequently  imposed 
upon  by  the  issues  of  stocks  and  brands  of 
public  service  corporations  for  improper 
purposes,  without  aetnal  consideration 
therefor,  by  company  officers  seeking  to  en- 
rich themBelvea  at  the  expense  of  Innocent 
and  confiding  investors.  One  of  the  legisla- 
tive purposes  in  the  enactment  of  this  stat- 
ute was  to  correct  this  evil  by  enabling  the 
commission  to  prevent  the  issue  of  such 
stock  and  bonds,  if,  upon  an  investigation 
of  the  facts,  it  is  found  that  they  were  not 
for  the  purposes  of  the  corporation  enumer- 
ated by  the  statute  and  reasonably  required! 
therefor.  We  do  not  think  the  le^latiom 
alluded  to  was  designed  to  make  the  com- 
missioners the  financial  managers  of  the- 
corporation,  or  that  it  empowered  them  to 
substitute  their  judgment  for  that  of  the 
board  of  directors  or  stockholders  of  tho 
corporation  as  to  the  wisdom  of  a  transac- 
tion, hut  that  it  was  designed  to  make  th» 
commissioners  the  guardians  of  the  public 
by  enabling  them  to  prevent  the  issue  of 
stock  and  bonds  for  other  than  the  statu- 
tory purposes.  ...  If  ...  the  pur- 
pose and  intent  of  the  statute"  was  to  sub- 
stitute the  commissioners  for  the  directors 
as  financial  managers,  "a  doubt  might  aris» 
with  reference  to  Its  constitutionality;  for 
ordinarlty  the  ownership  of  property  car- 
ries witii  it  the  right  of  oeenpancy  and 
management;  and,  should  a  statute  deprive 
the  owner  (rf  the  ri^t  to  muiage,  It  would, 
under  ordinary  elreumstanees,  undermine 
his  right  to  protect  and  make  hiaproperte . 
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remunerative.  Lord  t.  Equitable  Life  As- 
«ur.  Soc.  194  N.  Y.  212,  22  L.R.A.{N.S.) 
420,  87  N.  E.  443.  ...  It  was  there- 
fore evidently  the  legislative  intent  in  the 
enactment  of  this  provision  that  the  com- 
niisi^ionprs  should  have  BUpervision  over 
the  issuing  of  long-time  bonds  to  the  extent 
of  determining  whether  thej  were  issued 
under  and  in  conformity  with  the  provisions 
of  the  statute  for  the  purposes  mentioned 
therein,  or  whether  they  were  issued  for 
the  discharge  of  the  actual,  and  not  the 
fictitious,  debts  of  the  company,  or  whether 
they  were  isaued  for  the  refunding  of  its 
actual  obligations,  and  not  for  the  inflation 
of  its  stocks  or  bonds.  Beyond  this  it  ap- 
pears to  us  that  the  power  of  the  com- 
cnissioners  does  not  extend." 

It  appears  from  the  answer  in  the  present 
case,  which  is  supported  by  aifidavit,  that 
some  or  a  considerable  portion  of  the  mon- 
^fl  now  to  be  raised  are  to  be  expended 
tieyond  the  limits  of  the  state  of  Maryland 
an  the  acquisition,  extension,  improvement, 
-or  maintenance  of  the  facilities  or  terminals 
-of  the  railroad.  Manifestly  the  public  serv- 
ice commission  of  this  state  fs  not'  and 
could  not  be  invested  the  legislature  of 
this  state  with  any  supervisory  powers  over 
the  expenditure  of  moneys  in  other  states, 
nor  the  apportionment  of  the  expenditure 
of  its  moneys  as  betwem  different  states, 
nor  could  it  pass  upon  to  approve  or  con- 
demn the  wisdom  or  unwisdom  of  construc- 
tion work  to  be  performed  in  Virginia, 
West  Vii^inia,  Ohio,  Indiana,  Illinois,  Mis- 
souri, Delaware,  and  other  states.  These 
are  questions  upon  which  the  most  experi- 
enced  engineers  frequently  differ, — honestly 
4lfrer  in  their  judgment.  The  final  decision 
■of  matters  of  this  nature  must  rest  with 
■the  officers  and  directors  of  the  corporation. 
THoT  is  there  any  warrant  to  be  found  in  the 
:act  for  the  maintenance  in  other  states  of 
ji  corps  of  mginews  and  inspectors  of  the 
•publio  service  commission  of  Maryland,  as- 
-auming,  ev  gratia,  that  the  other  states 
would  permit  it. 

What  has  been  said  already  applies  equal- 
ly well  to  the  increase  of  capital  stock  or 
<the  eonvertibinty  of  bonds  into  stock  upon 
«tipulated  terms  and  conditions  and  need 
not  be  further  discussed.  The  same  gen* 
«ral  principles  apply  to  the  price  at  which 
-the  securities  are  to  be  marketed.  The 
■abnndanee  or  scarcity  of  money  in  the  great 
financial  centers,  a  [nevailing  public  senti- 
ment as  to  business  conditions,  act  closely 
akin  to  the  law  of  supply  and  demand  in 
regulating  the  rate  at  which  a  large  loan 
can  be  effected.  Many  elements  enter  into 
such  a  matter,  of  fluctuating  importance  at 
differmt  times.  It  is  a  condition  beyond 
-the  control  of  legislation.  What  the  law- 
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making  power  may  do,  the  extent  of  vbat 
it  can  do,  is  to  say  that  the  public  serriw 
commission  shall  have  presented  to  it  th^ 
price  at  which  bonds  about  to  be  iwunl 
Itave  been  agreed  to  be  disposed  of,  or  bm 
been  disposed  of,  so  that  the  investing  pub- 
lic may  know  the  value  that  has  gone  into 
the  company  for  the  furtherance  of  ib 
operations,  and  that  the  bonds  which  ttitr 
are  being  asked  to  purchase  represent  ■ 
bona  flde,  honest  transaction  in  which  the 
company  has  received  value  instead  of  t 
doubtful,  diluted  issue  not  created  and  pat 
forth  in  good  faith. 

It  may  well  be  that  the  time  wiH  come 
when  the  jurisdiction  of  the  Interstst^ 
Commerce  Commission  will  be  so  broadesf^ 
as  to  confer  upon  it  a  power  to  r^ulaU 
in  some  measure  the  fiscal  management  ol 
the  great  interstate  carrina  of  this  coun- 
try, and  enable  them  to  prevent  in  the  fc- 
ture  some  of  the  ill-advised  and  unfortunate 
policies  of  the  past.  But  the  fact  that 
such  a  power  has  not  yet  been  craferred 
cannot  authorize  a  state  to  grasp  a  jurit- 
diction  it  was  never  intonded  it  should  aer- 
cise.  As  vras  wAl  said  in  People  ex  rti. 
New  York,  N.  H.  &  H.  R  Go.  ^ilkox, 
200  N.  Y.  431,  M  N.  E.  216,  in  spesUnj 
generally  of  tiie  power  oS  pnUie  serriee 
commissions:  "The  commissims  were  givst 
extensive  powers,  but  th^  aAionld  not  Iv 
extoided  implication  h^ond  what  nsy 
be  necessary  for  their  just  and  reasonsll* 
execution.  Th^  are  not  without  limits, 
when  directed  against  the  management  or 
the  operations  of  railroads,  and  the  com- 
missions cannot  enforce  a  provision  oi  tsv. 
nnless  the  anthotity  to  do  so  can  bo  fbaih! 
in  the  statute." 

By  the  decree  of  the  circuit  court  Ko.  S. 
from  which  the  appeal  in  the  present  ra^^ 
was  taken,  it  was  provided  that  the  rail- 
road company  should  file  with  the  public 
service  commission  "an  application  or  re- 
port stating  fully  the  facto  in  relatiw  tA 
the  proposed  issues  of  bonds  and  stoofc 
mentioned  in  the  proceedings,  and  the  par- 
poses  of  the  same,  together  with  such  other 
facts  as  the  commission  may  require,  so  ai 
to  enable  the  commission  to  know  or  ascer- 
tain whether  the  said  issue  of  bonds  and 
stock  are  or  are  not  made  in  aeeradtnee 
with  S  87  of  the  public  service  eommissicHi 
law  as  interpreted  in  said  opinion  hema' 
The  form  was  somewhat  unfortunate  for 
the  reason  that  it  was  apparently  the  pBr> 
pose  thereby  to  incorporate  some  portiea 
or  portions  of  the  oplniaa  in  the  decree,  sod 
yet  what  portions  were  not  definitely  io- 
dicated.  For  that  reason,  in  the  per  curiam 
opinion  heretofore  filed  [ —  Md.  — ,  8S  AtL 
347]  it  was  said:  "It  is  proper  to  require 
the  Baltimore  &  Ohio  Bailroad  CompuT 
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to  .file  an  application  or  report  with  the 
public  service  comtniesion,  stating  with 
reaBonahle  fulness  such  facta  aa  may  be 
requisite  to  enable  the  commission  and  those 
liigitimately  interested  therein  to  ascertain 
whether  any  proposed  issue  or  issues  of 
bonds  or  certiflcatoa  of  indebtedness  is  or 
are  in  fact  bona  fide  and  for  value;  but 
beyond  that  it  is  not  subject  to  the  juris- 
diction of  said  commission  aa  to  the  flnanc* 
Ing  of  the  system  knowa  as  the  Baltimore 
A  Ohio  Railroad  Company,  extending 
through  a  number  of  states,  either  in  re- 
spect to  determining  the  aggregate  amount 
of  its  capital  stock,  bonded  indebtedness, 
the  prices  at  which  its  bonds  or  certiflcatea 
of  indebtedness  shall  be  sold,  or  where  or 
how  the  moneys  realized  from  the  sale 
thereof  shall  be  expended." 

And  by  the  decree  of  this  court,  filed  at 
the  same  time  as  the  per  curiam  opinion, 
the  case  was  remanded  for  the  reforming  of 
the  decree  as  above  indicated. 


OKIiAHOMA  ORIHINAIj  OOITBT  OF 
APPEAIiS. 

BATES  B.  BURNETT  et  al.,  Plffs.  in  Err., 
v. 

STATE  OF  OKLAHOMA  EX  REL. 
CHARLES  WEST,  Attomev  General, 
et  al. 

<8  Okla  Crim.  Rep.  639,  129  Fte.  1110.) 

Appeal  —  criminal  —  court. 

1.  Under  the  Constitution  (article  7,  |  2 

Headnotei  by  Dotlx,  J. 

Note.  —  Right  of  corporation,  corporate 
officer,  or  other  person  having  cus- 
tody of  its  booka  and  papers,  to  refute 
to  produce  them  on  the  ground  that 
they  may  tend  to  Incriminate. 

The  question  of  incriminating  evidence 
furnished  by  defendant  under  compulsion 
is  treated  in  the  note  to  State  v.  Turner, 
32  L.R.A.(N.S.)  772. 

And  as  to  merely  demanding  that  ac- 
cused produce  incriminating  document  ai 
violation  of  his  privil^e,  see  note  to  QiUea- 
pie  V.  State,  35  L.R.A.(K.S.)  1171. 

Ab  to  use  in  criminal  proceedings  of 
books  which  one  has  been  required  to  pro- 
duce in  another  proceeding,  as  violation  of 
hia  right  against  self-crimination,  see  note 
to  Johnson  v.  United  States,  ante,  263. 

While  in  England  the  principle,  nemo 
tenetur  aa  ipsum  aocvsare,  ia  merely  a  rule 
-of  evidence,  "the  Constitution  of  the  United 
States  and  of  most  of  the  states  provide 
in  somewhat  varying  lanjniage  that  no 
person  accused  of  crime  shall  be  compelled 
to  be  a  witness  against  himself,  or  to  give 
■47  L.R.A.(N5.) 


and  the  statute  §§  1916  and  1917,  Snyder's 
Comp.  Laws,  1000),  the  criminal  court  of 
appeals  has  exclusive  appellate  jurisdiction 
in  criminal  cases;  and  a  proceeding  and 
judgment  for  criminal  contempt  is  review- 
able on  appeal  to  this  court. 
Contempt  —  criminal. 

2.  "Criminal  contempts"  are  all  those  acta 
or  conduct  in  disrespect  of  the  court  or  its 
process,  or  which  obstruct  the  due  adminis- 
tration of  justice,  or  tend  to  bring  tlie  court 
into  disrepute. 

Same  —  power  to  pnnlsh. 

3.  The  power  to  punish  contempts  Is  In- 
herent in  all  courts  of  justice,  and  is  ex- 
pressly conferred  upon  them  by  the  Consti- 
tution. S  Si'l  of  Rights.  The  exercise 
of  this  power  has  a  twofold  aspect,  namely : 
First,  the  proper  punishment  of  the  guilty 
party  for  his  disrespect  to  the  court  or  its 
order;  and,  second,  to  compel  his  perform- 
ance of  some  act  or  duty  required  of  him  by 
the  court,  which  he  refuses  to  perform. 

Same  —  aJiswer  —  effect. 

4.  In  proceedings  for  contempt  for  diso- 
bedience to  an  order  of  court,  the  sworn 
answer  of  the  party  charged  with  contempt 
is  evidence  to  purge  him  thereof;  but  it  is 
not  conclusive.  It  may  be  contradicted  and 
supported  by  other  evidence,  and  the  ques- 
tion whetlier  or  not  the  party  charged  has 
purged  himself  of  the  contempt  is  for  the 
determination  of  the  court,  upon  the  con- 
sideration  of  all  the  evidence  adduced  for 
and  against  him;  and  if,  ilpon  such  hearing, 
the  court  is  satisfied  that  it  is  within  the 
power  of  the  contemner  to  comply  with  its 
order,  the  court  should  enforce  the  order 
by  appropriate  punishment. 

Same  —  Interference  with  sobject-mat- 
ter  of  salt. 

6.  A  party  to  a  suit  who  wilfully  destroys, 
removes,  conceals,  or  disposes  of  its  subject- 
matter  pending  uie  proceeding,  with  intent 

evidence  against  himself,  and  these  pro- 
visions render  inadmissible  all  evidence  in* 
criminating  the  accused  and  obtained  from 
him  by  compulsion."    12  C^c.  400. 

This  principle,  however,  does  not  seem 
applicable  to  the  present  question  for  the 
reason,  in  the  cose  of  the  corporation  itself, 
that  it  is  a  creature  of  the  state  and  there- 
fore subject  to  the  power  of  the  state,  and 
in  the  case  of  an  officer  or  agent,  that  the 
privilege  is  personal  and  merely  protects 
one  against  the  production  of  personal  or 
private  books  and  papers. 

As  a  matter  of  fact,  there  has  been  a 
slight  conflict  of  authority  npon  the  ques- 
tion presented,  but  It  may  now  be  regarded 
aa  fairly  well  settled,  in  America  at  least, 
that  neither  the  corporation  itself  nor  the 
o£Bcers  and  agents  thereof  can  claim  the 
protection  of  the  various  constitutional  pro- 
visions relating  to  self-incrimination,  as 
against  a  demand  for  the  production  of 
corporate  books  which  might  tend  to  in- 
criminate. 

Thus,  it  hat  been  held  that  an  ofBew 
of  a  corporatioB  having  possession  of  books 
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eonii,  and  to  raider  futile  any  order  or 
decree  concerning  it,  unavoidably  defies  tho 
pover  and  offends  the  dif^nity  of  the  court, 
and  tiiereby  renders  himseli  liable  to  puniah- 
ment  for  "criminal  contempt." 

Bank  —  records  —  property  of  state. 

6.  Under  the  act  "creating  a  state  banking 
board,  establishing  a  depositors'  guaranty 
fund  to  insure  depositors  against  loss  when 
the  hank  becomes  insolvent,  etc.,  all  of  the 
books,  records,  and  papers  of  the  failed  or 
insolvent  bank  taken  over  by  the  bank  com- 
missioner are  public  records,  and  become  the 
property  of  tne  state. 

of  the  corporation  cannot  refuse  to  produce 
them  on  the  ground  that  they  might  tend 
to  incriminate  him,  as  they  are  the  books 
of  the  corporation,  a  creature  of  the  state, 
and  not  his  private  property.  Wilson  v. 
United  SUtea,  221  U.  8.  361,  55  L.  ed.  771, 
31  Sup.  Ct.  Rep.  6S8,  Ann.  Cas.  1912  D, 
558  (quoted  in  Buekept  v.  State);  Dreir 
T.  United  SUtes,  221  U.  8.  394,  65  L.  ed. 
784,  31  Sup.  Ct.  Rep.  650;  Pray  v.  C.  A. 
Blanchard  Co.  95  Apn.  Div.  423,  88  N.  Y. 
Supp.  650  <the  actual  decision  was  merely 
that  the  <^eer  could  not  refuse  to  produce 
the  books,  pursuant  to  a  previous  order 
from  which  no  appeal  was  taken).  See  also 
Bdbhett  v.  State  and  McElree  v.  Darling- 
ton, 187  Pa.  693,  67  Am.  St.  Rep.  592,  41 
Atl.  456.  And  this  has  been  held  true  even 
though  the  proceeding  in  which  the  produc- 
tion of  the  books  was  sought  Was*not  di- 
rected to  the  corporation  itself.  Wilson  v. 
United  States,  supra. 

And  the  rule  that  officers  of  a  corpora- 
tion cannot  refuse  to  produce  corporate 
papers,  etc.,  on  the  ground  that  tliey  may 
tend  to  incriminate  uiem,  has  been  held  to 
apply  to -former  oSiceTS  of  a  dissolved  cor- 
poration, BO  that  they  cannot  refuse  to 
produce  hooks  and  papers  of  such  corpora- 
tion which  had  been  transferred  to  them 
before  dissolution,  and  are  still  in  their 
possession.  Wheeler  v.  United  States,  226 
U.  S.  478,  67  L.  ed.  309,  33  Sup.  Ct.  Rep. 
158,  holding  that  the  rule  of  privilege  as 
to  one's  own  books  and  papers  does  not  ob- 
tain in  such  cases. 

So,  in  Grant  v.  United  States,  227  U.  S. 
74,  57  L.  ed.  423,  33  Sup.  Ct.  Rep.  100, 
it  was  held  that  a  stockholder  in  a  defunct 
corporation  cannot  invoke  his  cfmstitution- 
al  privilege  against  self-incrimination  to 
justify  his  refusal  to  produce  the  corporate 
books  and  papers  in  his  possession,  al- 
though the  legal  title  to  such  books  and 
papers  is  in  him. 

And  in  Re  Moser,  1S8  Mich.  302,  101 
N.  W.  688,  6  Ann.  Cas.  31,  it  was  held  that 
an  officer  of  a  corporation  cannot  claim 
the  constitutional,  privilege  against  self- 
incrimination  as  to  corporate  books  which 
were  compiled  before  he  became  connected 
with  the  corporation  and  with  which  he  bad 
nothing  to  do. 

And  an  employee  of  a  corporation,  even 
though  he  is  not  the  l^^l  custodian  of  the 
corporate  books,  etc,  canilot  lawfully  re- 
47  L.R.A.(N.S.) 


7.  The  officers  of  an  insolvent  state  bank 
cannot  disobey,  on  the  ground  of  the  eoa- 
stitutional  protection  against  self-crimina- 
tion, the  order  to  produce  and  deliver  the 
books,  records,  and  papers  of  such  bank  to 
the  state  banlc  commissioner. 

Same  —  bank  records  —  prodnctlon. 

8.  The  privily  against  self-crimination 
afforded  by  S  21  of  the  Bill  of  Rights,  "that 
no  person  shall  be  competled  to  give  eri- 
dence  which  will  tend  to  incriminate  bim, 
except  as  in  this  Constitution  apecifiemllf 
provided,"  does  not  protect  the  officers  4^  aa 
insolvent  state  bank  in  resiating  the  eoa- 

fuse,  under  the  constitutional  provision 
against  self-incrimination,  to  produce  them 
when  legally  ordered  to  do  so,  if  they  are 
in  his  possession,  but  not  in  airr  sense  hi* 

Srivate  property.  Ex  parte  Hedden,  S9 
fev.  362.  90  Pae.  737,  13  Ann.  Cas.  1173. 
So,  of  course,  an  officer  or  employee  of  a 
corporation  cannot  refuse  to  prcfduce  booics 
or  papers  of  such  corporation  on  the  ground 
that  they  might  tend  to  incriminate  him, 
where  full  immunity  from  prosecution  on 
account  of  such  production  of  documents 
is  afforded  by  the  statute  under  which  tiie 

Sroceeding  in  which  their  productiaa  ms 
emanded,  was  brought.  Hale  t.  Henkel, 
201  U.  S.  43,  50  L.  ed.  652,  26  Sup.  Ct.  Rep. 
370.  See  also  Cumberland  Teleph.  ft  Teleg. 
Co.  V.  State,  98  Miss.  159.  63  So.  489;  and 
State  ex  rel.  Hadlev  v.  Standard  Oil  Ca 
218  Mo.  1,  116  S.  W.  002. 

And,  of  course,  an  oiBcer  or  agent  of  a 
corporation  cannot  refuse  to  prodnce  cor- 
porate books  or  papers  on  the  ground  that 
they  might  tend  to  incriminate  the  corpo- 
ration, since  the  privilege  afforded  by  the 
various  constitutional  provisions  is  purelv 
personal.  Hale  v.  Henkel^  201  U.  S.  43,  50 
L.  ed.  652,  26  Sup.  Ct.  Rep.  370 ;  McAIister 
V,  Henkcl,  201  U.  S.  90,  50  L.  ed.  671,  26 
Sup.  Ct.  Rep.  385:  Re  Peasley,  3  Inters. 
Com.  Rep.  333,  44  Fed.  271;  United  States 
Exp.  Co.  v.  Henderson,  69  Iowa,  40,  28  X. 
W.  426;  State  ex  rel.  Badley  t.  Standard 
Oil  Co.  218  Mo.  1,  116  S.  W.  902.  And  see 
Meade  v.  Southern  Tier  Masonie  Belief 
Asao.  119  App.  Div.  761,  39  N.  Y.  Civ.  Proc 
Rep.  33,  104  N.  Y.  Supp.  523.  Nor  can  aa 
officer,  agent,  or  employee  of  a  corporation 
claim  privilege  as  to  corporate  books,  etc, 
for  the  protection  of  former  or  fellow  offi- 
cers of  tne  coiporataion.   Re  Moser,  supra. 

And  it  has  been  held  tiiat  a  corporation 
or  agent  or  employee  of  a  corporation  can- 
not claim  privilege  as  to  corporate  books 
and  documents,  where  it  or  he  has  neither 
appeared,  nor  produced  the  books  or  docu- 
ments demanded,  since  the  privilege  is  per> 
BOnal  and  must  be  claimed  in  court  after 
production  of  the  documents  for  the  use  of 
the  court,  in  inquiring  into  the  validity 
of  the  objection  as  to  inorimination.  Re 
Consolidated  Rendering  Co.  80  Vt.  S5.  6A 
Atl.  790,  11  Ann.  Cae.  1069,  affirmed  in 
207  U.  S.  5il,  52  L.  ed.  327,  28  Sup.  Ct. 
Rep.  178,  12  Ann.  Cas.  6S8. 
Nor  can  a  corporation  Etaelf  resist,  upcm 
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pulaoiy  prodnetion  o(  lU  books,  records,  and 
papers  because  sucli  documents  may  tend  to 
incriminate  them.  And  such  officers  may 
1)1'  compelled,  in  a  judicial  proceeding,  to 
produce  the  books,  records,  and  papers-  oi 
Bucli  bank  for  inspection,  even  thougn  to  do  I 
BO  would  tend  to  incriminate  them* 

(February  16,  1913.)  ' 

fj^RROR  to  the  District  Court  for  Creek 
J  County  to  review  a  jadgment  convict- 
Sng  defendants  of  criminal  contempt.  Af- 
firmed. 


the  ground  of  the  constitutional  protection 
against  self-crimination,  the  compulsory 
production  or  admission  in  ei'idence  of  its 
books  and  papers.  Wilson  t.  United  States. 
221  U.  S.  361,  66  li.  ed.  771,  81  Sup.  Ct. 
Rep.  638,  Ann.  Gas.  1912  D,  6S8  (quoted 
in  Burnett  t.  Statb)  ;  American  Litho- 
graphic Co.  T.  Werckmeister,  221  U.  8.  603, 
56  L.  ed.  873,  31  Sup.  Ct.  Rep.  676;  Re 
American  Sugar  Ref.  Co.  178  Fed.  109;  Re 
Boron  Hat  Co.  184  Fed.  506;  Cumberland 
Teln>h.  k  Tel»g.  Co.  v.  State,  98  Miss.  169, 
63  So.  489;  State  ex  rel.  Hadlev  v.  Stand- 
ard Oil  Co.  218  Mo.  1,  116  S.  902.  And 
for  a  better  reason  the  constitutional  privi- 
lege cannot  be  claimed  by  a  corporation  as 
to  documents  which  its  officers  have  been 
subpatnaed  to  produce,  where  it  is  required 
by  law  that  such  documents  be  posted  in  a 
conspicuous  place.  Louisville  &  N.  R.  Co. 
V.  Com.  21  Ky.  L.  Rep.  239,  51  S.  W.  167. 
But  see  Bank  of  Utiea  t.  Hillard,  6  Cow. 
419,  which  seems  to  lay  down  a  contrary 
rule. 

And  it  has  been  held  that  a  corporation 
cannot  avail  itself  of  the  objection  that  in- 
criminating books  and  papers  were  required 
to  be  produced  under  a  state  statute  with- 
out extending  immunity  from  criminal 
prosecution,  where  it  has  prevented  the 
court  from  inquiring  into  the  validity  of 
the  objection  b^  absolutely  refusing  to  pro- 
liiice,  for  the  inepection  of  tfae  court,  the 
l)uoks  and  papers  called  for.  Consolidated 
Rendering  Co.  v.  Vermont,  207  U.  8.  541, 
.'>2  L.  ed.  327,  28  Sup.  Ct.  Rep.  178,  12  Ann. 
('as.  658. 

In  a  few  instances  it  has  been  held  that 
an  officer  or  employee  having  tlte  custody 
of  corporate  books  may  pleaa  the  constitu- 
tional privilege  against  self-incrimination 
as  against  a  demand  for  the  production  of 
such  books,  but  in  the  main  the  decisions  to 
that  effect,  with  the  exception  of  a  few 
early  English  cases,  are  either  distinguish- 
able or  in  effect  overruled. 

Thus,  in  £x  parte  Chapman,  153  Fed. 
371.  it  vu  held  that  a  stockholder  and 
resident  manager  of  a  foreign  corporation, 
having  possession  of  corporate  books, 
could  refuse  to  produce  such  books  on  the 
ground  that  they  would  tend  to  incriminate 
him,  where  they  showed  both  the  commis- 
sion of  a  criminal  offense  by  the  corporation 
and  his  complicity  therein.  This  decision 
was  upon  the  ground  that  it  was  inferable 
47  L.ILa.{N.SO 


Statonent  by  X>0]rle,  J.: 

On  the  7ih  day  of  October,  1912,  an  ac- 
tion was  comifenced  in  the  district  court 
of  Credc  county  entitled  "The  State  of 
Oklah<Hna,  on  relation  of  Cbas.  West,  Attor- 
ney General,  and  J.  D.  Lankford,  Bank 
Commissioner  of  the  State  of  Oklahoma, 
Plaintiffs,  T.  Fanners  A  Merchants'  Bank 
of  Sapulpa,  a  Banking  Corporation,  Bates 
B.  Burnett,  Birch  C.  Burnett,  A.  P.  Craw- 
ford, S.  C.  Nigh,  Thomas  Wills,  Charles  W. 
Willis,  the  Big  Pond  Oil  Company,  the 
Boggy  Oil  Company,  the  Brown  Real  Estate 
Company,  the  Credc   County  Investment 

from  the  decisions  to  the  effect  that  priv- 
ilege cannot  be  claimed  where  there  is  an 
express  statutoiy  grant  of  immunity,  that 
such  privilege  could  always  be  claimed  in 
the  absence  thereof.  Bul^  as  before  shown, 
the  United  States  Supreme  Court  has  since 
laid  dtnra  a  different  rule,  so  that  the  Chap- 
man Case  must  be  regarded  as  overruled. 
And  the  same  is  true  of  United  States  v. 
National  Lead  Co.  7S  Fed.  94,  wherein  it 
was  held  in  effect  that  the  officers  of  a 
corporation  cannot  be  required  to  produce 
corporate  books,  where  such  books  tend  to 
incriminate  them,  the  court  evidently  re- 
garding corporate  books  in  the  same 
light  as  if  they  were  the  private 
books  of  the  officers  of  the  corporation. 
And  the  court  In  Manning  v.  Mercantile  Se- 
curities Co.  242  111.  584,  30  L.R.A.fN.S.) 
726,  90  N.  E.  238,  seems  to  have  proceeded 
upon  the  assnmptioD  that  an  officer  of  a 
corporation  could  generally  claim  privilege 
as  to  corporate  Moks  in  his  poBsession, 
where  they  contained  material  which  might 
incriminate  him,  in  holding  that  such  an 
(^cer  cannot  refuse  to  comply  with  an 
order  of  an  equity  court  to  turn  over  its 
books  to  a  receiver  because  they  may  have 
a  tendency  to  incriminate  him,  upon  the 
ground  that  in  sueh  case  the  books  merely 
go  into  the  custody  of  the  court,  and  tfae 
constitutional  protection  does  not  apply 
because  the  court  can  protect  the  officer 
from  the  use  of  the  books  against  him  in 
any  criminal  proceeding.  The  actual  de- 
cision in  this  case  distinguishes  it  from 
those  cases  which  involve  the  production  of 
books  in  a  criminal  proceeding  for  use  as 
evidence.  (See  upon  the  question  of  turn- 
ing corporate  booka  over  to  a  receiver,  the 
discussion  and  analogous  cases  set  out  in 
the  note  to  the  L.R.A.  report  of  the  Mann- 
ing Case.) 

As  before  stated,  there  are  a  few  early 
English  cases  to  the  effect  that  corporate 
books  cannot  be  inspected  or  their  proiluc- 
tioQ  compelled  in  criminal  proceedings 
against  corporation  officers,  the  ground  be- 
ing that  such  procedure  would  be  in  effect 
obliging  such  officers  to  furnish  evidence 
against  themselves.  Rex  v.  Cornelius,  2 
Strange,  1210;  Rex  v.  Purnell,  1  W.  Bl. 
37;  Rex  T.  Worsenham,  1  T.d.  Baym.  705; 
Reg.  V.  Mead,  2  Ld.  Baym.  927;  R.  v.  Gran- 
atelli,  7  SUte  Tr.  N.  S.  979,  as  set  out  in 
3  Wigmore,  £v.  p.  8116.  G.  J.  C. 
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Company,  Elbert  Oil  ft  Gajs  Company,  the 
Saputpa  Inter  urban  Railway  Compuny,  and 
Daniiit!  Ito>8  Ittirnett,  Defendanta." 

Th<-  i^ctitiuii,  umon;;  other  tbiiigs,  alleges 
tliut  tlu-  Fariiifra  Sc.  Merchants*  Bank  of 
Sapiilpa.  prior  to  September  9,  1912,  waB 
euiiiliietii);;  a  k'<'n<^fiil  banking  business  at 
Sapulpa  as  a  etute  bank,  on  wiiieli  said  date 
fraid  bank  was  taken  over  by  the  state  bank 
voinniiaBioDer;  that  tlie  defendants  Bates 
B.  Burnett  and  Birch  C.  Burnett  are  stock* 
holders  of  said  bank. 

J^ihted  among  the  assets  of  said  bank, 
among  bills  and  notes,  as  alleged  in  the 
petition,  are  the  following  items: 

Riff  Pond  on  ft  Gas  Co  «  10.000  00 

Brown  Real  Extate  Co........    89,753  75 

<'rpek  Connfy  Investment  Co...    40,986  00 

Klbert  Oil  ft  Gas  Co   9,250  00 

Saptilpa  Intenirban  Ry   107,402  56 

Wade  8.  Stanfleld   3,815  82 

ranigraph  3  of  said  petition  is  as  fol- 
lows: "(3)  That  the  defendants  the  Big 
I'uiid  Oil  Company,  the  Boggy  Oil  Com- 
pany, the  Brown  Real  Kstate  Company,  the 
i  reek  County  Investment  i'ompany,  and 
llie  Klbert  Oil  &.  Gaa  Company  are  oil  and 
gas  and  real  estate  corporations  controlled 
and  Ofierated,  in  whole  or  in  part,  by  the 
oflieers.  directors,  and  stockholders  of  said 
I'armers  ft  Merchants'  Bank,  and  have  been 
financed,  in  whole  or  in  part,  from  the 
funds  and  assets  of  said  Farmers  ft  Mer- 
chants' Bank;  and  at  the  close  of  biiainess 
on  September  9,  1912,  there  was  listed 
among  the  assets  of  said  Farmers  ft  Mer- 
chants' Bank  notes  and  bills  aggregating 
$110,989,  given  by  sa  id  com  pan  ies,  which 
are  now  held  by  thct  bank  commissioner  of 
tlie  state  of  Oklahoma  as  the  property  of 
the  state  of  Oklahoma,  for  the  use  and  bene- 
fit of  the  bank  guaranty  fund  of  said  state. 
That  said  bills  and  notes  represent  funds 
of  the  said  Farmers  ft  Merchants'  Bank 
wliich  were  advanced  to  said  companies  in 
violation  of  law,  and  with  the  intent  that 
the  Btoekholders  of  said  bank  would  profit 
personally,  to  the  injury  of  the  bank." 
Paragraphs  6  and  7  are  as  follows: 
"(6)  Uliat  the  property,  assets,  and  busi- 
ness of  the  defendants,  the  Big  Pond  Oil  Com- 
imny.  the  Bij^rs;!-.  Oil  Company,  the  Brown 
Real  Estate  Company,  the  Creek  County  In- 
vestment Company,  the  Sapulpa  Interurban 
Railway  Company,  and  the  Elbert  Oil  ft 
Oas  Company,  which  are  in  fact  the  prop- 
erty and  assets  of  the  Farmen  ft  Mer- 
chants' Bank,  arc  being  mismanaged  and 
mishandled  hy  the  persons  in  control  of 
same,  and  arc  in  imminent  danger  of  being 
entirely  lost,  and  will  be  dissipated,  unless 
jirevented  by  the  appointment  of  a  receiver 
for  all  of  Haid  defendant  corporations 
47  L.R.A.(N.S.) 


ithis  coart  in  tliis  action,  to  take  diatjre  of 
all  the  property  and  assets  of  said  defrtid- 
ants,  and  to  bold  and  manage  same  nuiirT 
the  orders  and  direction  of  this  court. 

"(7)  That  the  books  of  said  Farmers  t 
Merchants'  Bank,  including  the  daily  iUit:- 
ment  of  resources  and  liabilitiee  from  F^V 
ruary,  1908,  to  September  3,  1912,  all  remit- 
tance records  for  the  years  1910,  1911,  sihl 
1012,  journal  of  daily  business  in  dvta» 
from  1910  to  September  3,  1012,  not«  r<^- 
ister,  and  the  personal  accounts  in  the  in- 
dividual ledger  of  B.  C.  Burnett,  B.  S. 
Burnett,  and  the  cmnpanies  in  which  tbev 
are  interested,  have  all  been  taken  fri'in 
the  building  occupied  by  said  baiik,  auJ. 
although  demand  has  been  made  on  ti.. 
officers,  directors,  and  stockholders  of  sjA 
bank  that  they  return  said  books  to  tlur 
bank  commissioner,  they  have  failed  and 
fused,  and  still  fail  and  refuse,  so  to  do. 
That  it  is  believed  by  relator  that  said  booa 
are  now  ia  the  custody  and  under  the  con- 
trol of  the  persons  acting  as  officers  and 
directors  of  said  Farmers  ft  Merchants' 
Bank  when  same  were  taken  over  by  tie 
bank  oommiasioner  on  September  9,  19!:^ 
and  are  being  secreted  in  order  to  hinder 
and  embarrass  the  state  in  adminiatorin:: 
the  affairs  of  said  Farmers  &  Mercbaiit»' 
Bank." 

The  prayer  of  the  petititm  is  that  tlie 
court  appoint  the  bank  commiaaioner  of  tli'.* 
state  of  Oklahoma  as  receiver  for  said  de 
fendants  the  Farmers  ft  Merchants' 
and  the  corporations  named,  and  then  pray> 
for  judgment  against  certain  stock  hob  I-t- 
for  an  amot^it  equal  to  the  par  value  of  tit- 
shares  of  stock  held  by  each,  and  that  tlit^ 
court  order  and  direct  that  the  officers  an  ! 
directors  of  said  Farmers  ft  Merchants' 
Bank  turn  over  to  the  state  bank  commis- 
sioner all  books,  records,  and  papers  per- 
taining to  the  business  and  afairs  of  saiJ 
Farmers  ft  ftferchante'  Bank,  and  that  the 
plaintiff  have  such  other  and  farther  re- 
lief in  the  premises  as  may  be  deemed 
proper. 

The  record  shows  that  on  the  11th  day 
of  October,  in  said  case,  in  open  court,  ttaa 
following  order  was  made: 

Order  to  produce  books,  etc 

The  above  cause  coming  on  to  be  beard 
upon  the  application  of  the  plaintiff  for 
the  appointmrat  of  a  receiver  for  the  de- 
fendant the  Farmers  ft  Merchants*  Bank, 
and  for  an  order  directing  that  the  officers, 
directors,  and  employees  of  the  defendant 
the  Farmers  &  Silerchants*  Bank,  at  the 
time  same  was  taken  over  by  the  bank  oom- 
missioner,  turn  over  and  deliver  to  the  bank 
commissioner  of  the  state  of  Oklahoma  all 
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books,  recordi,  and  papiTs  bvlonging  to  uid 
baokf  and  the  plaintiff  being  Teia-eiented 
by  W.  C.  Beercs,  assistant  attmiey  gen- 
eral oi  the  itata  of  Oklahoma,  and  the  de- 
fendanta  being  {eprescnted  1^  Messrs  Bnth- 
erfinvl  and  Lawrence,  their  attorneys,  and 
tlie  court  being  fully  advised  in  the  prem- 
i8es^ 

It  ie  ordered  and  adjudged  that  the  ap- 
plication for  a  receiver  for  said  Farmers  A 
Nerchanta'  Bank  be  denied,  to  which  order 
and  judgment  the  plaintiff  excepts. 

It  is  further  ordered  and  adjudged  that 
the  petith>n  an^  application  herein  shall  be 
treated  by  the  court  as  in  the  nature  of  a 
bill  of  discovery,  for  the  purpose  of  securing 
the  books  and  property  whidi  should  be  de- 
livered over  to  the  bank  commissioner  by 
the  officers,  directors,  and  employees  of  aaid 
Farmers  &.  Merchants'  Bank  as  the  books 
and  property  of  said  bank  at  the  time  said 
bank  was  taken  over  by  the  bank  enomis- 
sioner  of  said  state  of  Oklahoma. 

It  is  further  ordered  and  adjudged  that 
the  officers,  directors,  and  employees  of  the 
Farmers  &  Merchants'  Bank  of  Sapulpa  pro- 
duce and  deliver  to  the  bank  commissioner 
of  the  state  of  Oklahoma  all  property,  books, 
and  papers  of  said  Farmers  &  Merchants' 
Bank,  and  pertaining  to  the  business  and 
affairs  of  said  Farmers  ft  Merchants'  Bank, 
prior  to  the  time  said  bank  was  taken  over 
by  said  bank  commissioner,  including  the 
daily  statement  of  resources  and  liabilities 
of  said  bank  from  February,  1908,  to  Sep- , 
tember  3,  1912,  all  remittance  records  for 
the  years  1910,  1911,  and  1912,  journal  of 
daily  business  in  detail  from  1910  to  Sep- 
ten^>er  3, 1912,  note  register,  and  the  individ- 
ual ledger,  shoving  the  personal  accounts 
of  B.  C.  Burnett,  the  Big  Fond  Oil  Com- 
pany, Boggy  Oil  &  Gas  Company,  the 
Brown  Real  Estate  Company,  the  Creek 
County  Investment  Company,  the  Elbert 
Oil  i  Gks  CompBUiy,  and  the  Sapulpa  Intor- 
burban  Bailway  Company,  or  show  cause 
to  the  contrary  on  or  before  Monday,  Octo- ' 
ber  14,  1912,  at  9  o'clock  a.  u. 

Wade  S.  Stanfield,  Judge. 

The  record  further  shows  that  on  laid 
day  the  sheriff  of  Creek  county  served  said 
court  order  by  delivering  a  true  copy  to 
Bates  B.  Burnett,  as  president,  and  Birch 
O.  Burnett,  as  cashier,  of  the  Farmers  A, 
Merchants'  Bank  of  Sapulpa. 

October  12th  there  was  Hied  a  stipulation 
signed  by  W.  C.  Reeves,  assistant  attorney 
general,  for  plabitiff,  and  Rutherford  ft 
Lawrence  and  Stuart,  Cmee,  ft  Gilbert  for 
the  defendants,  wherein  it  is  stipulated  and 
agreed  that  further  hearing  of  said  case 
ahall  be  ccmtinned  until  a  district  judge 
ia  assigned  to  Creek  county  in  place  of 
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Hon.  Wade  S.  Stanfleld.  who  la  diaqualiried 
to  sit  in  aaid  cause.  October  16th  the  chirf 
justice  aaaigned  Hon.  Tom  D.  McKeown, 
of  the  seventh  judicial  district,  to  hold 
court  at  Sapulpa,  in  the  twenty-second  ju- 
diei^  district,  on  October  18th  and  19tli. 

October  18th  the  attorney  general  flfcd 
an  information  duly  verified  by  L.  H.  Fat- 
ton,  assistant  bank  commissioner,  which, 
omitting  the  formal  parts,  ii  as  follows: 

'information." 

"Ceones  now  Chas.  West,  attorney  gen- 
exal  of  the  state  of  Oklahoma,  and  gives  the 
court  to  know  and  be  informed  that,  in  the 
course  of  certain  interlocutory  proceedings 
in  this  action,  an  order  waa  duly  made  1^ 
this  court,  requiring  the  oflBcers,  directors, 
and  empli^eea  of  the  Farmers  ft  Merchants' 
Bank,  one  of  the  defendants  in  said  cause, 
to  turn  over  and  deliver  to  the  bank  com- 
missioner of  the  state  of  Oklahoma  certoin 
books  perteining  to  the  business  of  said 
Farmers  ft  Merchants'  Bank,  or  show 
cause  to  the  contrary  on  or  before  October 
14,  1912,  at  0  o'clock  a.  u.,  which  order 
was  duly  served  on  Bates  B.  Burnett,  Birch 
C.  Burnptt,  two  of  the  ofilcera  of  said  Farm- 
ers ft  Merchants'  Bank,  on  the  11th  day  of 
October,  1912,  and  on  Brooks  G.  Burnett,  an 
employee*  of  said  bank,  on  the  12th  day  of 
October,  1912,  a  copy  of  which  order  is  at- 
tached hereto  as  a  part  hereof  and  marked 
'Exhibit  A;'  that  said  Bates  B.  Burnett. 
Birch  C.  Burnett,  and  Brooks  G.  Burnett, 
and  each  of  them,  wholly  failed  and  refused, 
and  still  fail  and  refuse,  to  obey  said  order, 
and  refuse  to  deliver  to  said  bank  com- 
missioner of  the  state  of  Oklahoma  any  of 
the  books  described  in  said  order.  Where- 
fore plaintiff  prays  that  said  Bates  B.  Bur- 
nett, Birch  0.  Burnett,  and  Brooks  G.  Bur- 
nett be  committed  to  the  county  jail  of 
Creek  county,  Oklahoma,  until  tfa^  fully 
comply  with  said  order,  and  that  they  be 
adjudged  to  pay  the  costs  of  this  proceed- 
ing." 

On  said  day  the  defendants,  appearing 
specially,  filed  a  motion  to  quash  the  writ 
issued  cm  the  information,  because  said 
writ  was  iaaued  without  authority  of  law, 
and  because  no  sufilcient  showing  had  been 
made  to  authorize  the  issuance  of  the  said 
writ.  The  motion  waa  by  the  court  over- 
ruled, and  on  the  same  day  the  defatdants 
filed  their  special  demurrer,  on  the  ground 
"that  there  la  a  defect  aa  to  parties  plain* 
tiff  in  this,  to  wit,  because  at  the  failure 
to  make  the  bank  commissioner  of  the  stote 
'  of  Oklahoma  a  party  plaintiff."  The  court 
sustoined  the  demurrer,  with  penninion  to 
the  plaintiff  to  amend  making  the  bank 
coDunbsioner  an  additional  partT^plaintiff. 
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that  the  matten,  things,  and  facts  alleged 
in  defendants'  purported  ansver  to  the  rule 
of  court  requiring  them  to  produce  certain 
books  herein,  do  not  state  facts  suflScient 
in  law  to  relieve  said  defendants  from  the 
operation  and  effect  of  said  rule;  that  at 
tlie  last  examination  hy  the  state  bank  ex- 
aminer had  of  the  condition  of  the  Farmers 
&,  ilcrchants'  Bank  of  Sapulpa,  prior  to 
September  B,  1012,  the  bodu  referred  to 
in  the  court's  order  were  in  the  possession 
•and  under  the  control  of  said  Farmers 
^Merchants'  Bank  and  its  officers,  and  that 
the  bank  commissioner  of  the  state  of  Okla- 
homa took  charge  ai  said  bank  on  the  dth 
day  of  September,  1912,  and  on  that  date 
and  at  that  time  said  books  were  not  found 
in  said  bank,  and  at  the  time  that  said 
bank  commissioner  took  charge  of  said  bank 
on,  to  wit,  the  9th  day  of  September,  1S12, 
said  books,  nor  any  of  them,  were  in  said 
bank,  and  said  books,  nor  any  of  them,  have 
ever  oome  into  the  possession  or  under  the 
custody  and  control  of  your  petitioner,  or 
•of  said  bank  commissioner;  tliat,  in  order 
that  the  condition  of  said  bank,  as  relates 
to  its  assets  and  liabilities,  may  be  under- 
«tood  and  ascertained,  your  petitioner  states 
thmt  it  ia  dwolutely  necessary  for  yonr  peti- 
tioner to  have  the  eostody  and  omtnd  of 
■aaid  booka. 

Charles  West,  Attorney  General, 

W.  C.  Reeves. 

McDougal  ft  Lytle, 

Attorneys  for  Plaintiff. 

"State  of  Oklahoma,  Conn^  of  Credc— as.: 
Cranea  now  L.  H,  Fatten,  who,  being  first 
duly  sworn,  on  his  oath,  depoees  and  says 
that  he  is  assistant  bank  commissioner  for 
the  state  of  Oklahoma;  that  he  has  beard 
read  the  above  and  foregoing  reply  on  the 
part  of  ttie  petitioner  made,  well  acquainted 
with  the  facta  therein  contained,  and  that 
snid  facts  are  true. 

L.  H.  Fatton. 
Suhscribed  and  sworn  to  before  me  this 
14th  day  of  January,  1913. 

Ruth  Snyder,  Notary  Public.  [Seal.] 
My  commission  expires  October  ft,  1916. 

The  defendants  thereupon  filed  their  Tri- 
fled application  for  a  continuance,  which 
was  overmled,  and  the  court  proceeded  to 
hear  the  evidence. 

Hie  foHowing  named  witneasea  testified 
on  behalf  of  the  state:  ^le  defendant 
rhas.  W.  Will*,  R.  Herman  KUlebrew, 
bookkeeper  in  said  bank,  the  defendant  S. 
C.  Nigh,  L.  H.  Fatten,  assistant  bank  com- 
mimiona  of  the  state,  and  M.  R.  Gamett, 
state  bank  examiner;  also  Brooks  Burnett. 
When  the  state  rested,  the  defendants  called 
W.  C.  Reeves,  assistant  attorn^  general, 
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as  a  witness.  No  other  teatlm<my  was  of* 
fered  on  bdialf  of  the  defendants. 

The  findings  of  the  court,  as  sbowa  by 
the  record,  are  follows; 

By  the  court;  In  this  eaa^  as  I  recall 
this  petition,  it  alleges  the  insolvency  of 
the  bank  (I  think  It  alleges  that),  and  al- 
legsd  the  use  of  tiie  funds  of  the  bank  in 
the  finaneiiig  of  several  corporations,  and 
aslu  for  a  receiver  for  the  bank  and  for 
the  various  corporations,  and  then  asks  for 
judfpnent  against  certain  atockholders 
named;  that  is,  to  recover  the  double  lia- 
bility provided  1^  staUite.  That,  in  suli- 
stanee,  is  the  range  of  this  petition  as  I 
get  it,  isnt  it? 

By  Mr.  Reeves:    I  think  so. 

By  the  court:  After  that  petition  was 
filed,  the  presiding  judge  refused  the  appli* 
cation  contained  thnein  for  the  appoint* 
ment  of  a  receiver,  either  for  the  bailk  or 
these  other  corporations. 

By  Mr.  Reeves:  The  order  just  relates 
to  the  application  in  regard  to  the  bank. 

By  the  court:  And  an  opinion  was  ex- 
pressed by  the  judge  that  he  wouid  deny 
that  application  for  a  receiver, — whether 
he  passed  on  the  question  as  to  whether 
the  plaintiff  was  entitled  to  the  judgment 
or  not,  perhaps  net, — and  said  something 
or  other  in  the  opinion  that  it  should  be 
retained  or  proceeded  with  in  the  nature  of 
a  bill  of  discovery.  It  is  not  like  the  opin- 
ion of  any  other  court.  This  is  the  same 
court,  as  it  is  the  rule  here  a  court  may 
be  composed  of  several  judges,  one  acting 
at  a  time  at  different  times;  it  is  all  the 
same  court.  I  would  not  be  disposed,  after 
other  judges  had  held  the  court  for  a  time 
and  made  any  rulings,  to  go  back  those. 
Whether  they  are  right  or  wrong  may  be 
determined  ,hy  the  supreme  court,  but  not 
by  me.  Even  if  I  had  an  opinion  that  they 
were,  Z  should  not  reverse  them,  because  I 
would  assume  that  if  there  was  any  error 
in  them,  the  party  injured  could  save  his 
exceptions  and  t^t  the  ease  on  them  in 
the  supreme  court.  Whether  it  is  in  the 
nature  of  a  hill  in  equity  or  a  bill  of  dis- 
oovery  or  not,  it  has  not  been  a  ruling.  Of 
course,  he  suggest  that  in  an  opinion.  I 
am  not  concerned  much  with  what  it  is. 
I  don't  eare  what  you  call  it.  Here  b  a 
suit  p«iding,  and  In  this  suit  an  order  ia 
made.  Now,  whether,  in  tlie  opinion  of 
one  judge,  the  case  itself  is  in  the  nature 
of  a  bill  of  discovery,  or  what  It  is,  the 
fact  that  that  might  have  been  bis  opinitm 
would  not  invalidate  the  order  made,  if 
be  had  a  right  to  make  it.  Now,  it  is  said 
that,  pursuing  it  logically,  which  I  think 
the  counsel  ingeniously  did,  that  is  a  suit 
in  cqni^,  and  that  a  suit  in  equity  cannot 
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qumc    remaay  ihw  ;    ana    me  auet^uuie 

roiiiody  at  law  suggested  is  an  action  in  re- 
plevin. I  do  not  think  that  ia  an  adequate 
remedy.  What  good  would  be  a  judgment 
of  replevin  for  the  recovery  of  the  account 
books  if  the  oQicers  couldn't  find  them? 
-And  a  judgment  for  the  value  of  them, 
which  has  been  suggested,  would  be  prac- 
tically nothing.  They  are  of  no  value 
themselves,  except  to  use  as  the  bank  com- 
missioner requires;  they  wouldn't  have  any 
value  as  articles  of  commerce.  They  might 
be  of  inestimable  value  to  the  bank  com- 
missioner to  enable  him  to  settle  up  tlie 
afTaira  of  the  bank;  but,  so  far  aa  being 
able  to  do  anything  with  them,  to  dispose 
of  them,  nothing  could  be  done  all,  ao  a 
judgment  for  their  value  would  be  no  ade- 
quate remedy. 

Perhaps  a  more  serious  point  ia  that 
nriied  that  a  demurrer  to  the  petition,  the 
first  pleading  filed,  was  this  petition.  On 
thnt  petition  this  order  waa  made.  Later 
a  demurrer  to  tlie  petition  was  filed,  and 
one  of  the  judges  sustained  that  demurrer; 
and  it  was  therefore  argued,  logically  too, 
that  with  the  sustaining  of  that  demurrer 
the  petition  itself  fell,  and  when  it  went 
down  evei-ything  else  went  with  it.  It  might 
not  have  been  necessary  to  have  demurred 
to  procure  all  that  was  procured  in  this 
case.  An  application  to  have  another  party 
made  or  joined  would  have  had  the  same 
effect.  No  demurrer  was  Buetained  because 
of  the  insufficiency  of  the  petition  upon  its 
merits;  it  didn't  fall  in  that  way;  it  still 
stands,  so  far  as  the  allegations  therein  are 
concerned,  but  another  party  was  joined 
aa  a  party  plaintiff.  Technically,  taking 
the  argument  on  the  technicalities,  the  ar- 
gument that  has  been  made  is  reasonable. 
Can  tlie  court  regard  that?  It  has  been 
said  by  some  of  the  old  English  judges  that 
when  the  technicalities  of  the  law  tend  to 
justice,  then  the  court  should  make  much 
of  it ;  and  when  they  do  not,  the  court 
should  not  make  very  much  of  them.  The 
bare  fact  that  another  party  was  asked  to 
be  joined,  and  he  was  joined,  would  not,  in 
fact  and  in  effect,  interfere  with  the  order 
of  the  judge  made,  ordering  the  production 
of  these  books.  Now  a  special  arm  of  the 
state  government  is  brought  in,  and,  be- 
cause the  court  held  it  was  necessary  to 
bring  liim  in,  to  hold  that  invalidated  the 
order  theretofore  made,  requiring  the  par- 
ties to  produce  these  books,  it  seems  to  me. 
would  be  sacrificing  the  real  for  the  shadow 
of  things. 

The  only  thing  left  is  the  evidence  pro- 
duced upon  this  hearing.  As  a  reason  for 
not  producing  them,  they  file  an  answer, 
saving  tber  haven't  got  them.  Of  course, 
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uiey  cani;  oui.  can  iiie  conn  act  upon  I'.t 
bare  statement  of  that  kind,  connected  vitLi 
tlie  statement  that  they  ought  not  to  be  re- 
quired to  produce  them  anyway,  because  it 
might  incriminate  thrauT  The  testimony 
ia  that  these  books  were  tbere  in  the  bank : 
that  they  were  officers  of  the  bank;  tb-} 
exercised  full  control,  under  this  eviiltn.-c. 
The  witness  Wills,  acting  as  assistant  cm.*)  - 
ier,  and  Mr.  Nigh,  were  directors  som-.-wbit 
to  their  doubt.  Tlioy  didn't  seem  to  knot 
whether  they  were  directors  or  not,  Y.^'.- 
dently  they  didn't  have  anything  to  do  wii\ 
the  control.  Even  Brooks  Burnett  didn': 
know  that  he  waa  a  director.  That  is  ti'.- 
five.  The  president  and  cashier  ran  th-* 
bank,  and  it  is  the  testimony  of  Broi<k.^ 
Burnett  that  he  merely  went  there  with  tli- 
keys  and  handed  them  over  to  the  bank 
examiner  on  the  direction  of  either  Bates  or 
Birch.  He  was  acting  then  for  those  »hi 
were  actually  in  charge,  for  those  who  were 
running,  operating,  and  controlling  that 
bank.  I  don't  know  anything  about  this, 
cept  what  I  have  heard  in  the  evidence.  I 
didn't  know  what  case  I  waa  coming  over  fc- 
try,  BO  I  could  not  be  infiuenced  by  anythin; 
else.  From  this  evidence  I  am  convin'^l 
that  these  two  gentlemen  are  the  ones  that 
were  in  full  control  of  this  bank.  Bein^ 
in  full  control  of  the  bank,  they  were  in 
control  of  its  records,  books,  and  pap(  rs. 
If  they  were  not  there  when  the  bank  exam- 
iner took  charge,  and  unless  there  waa  somr^ 
burglary,  which  isn't  attempted  to  be  al- 
leged, why  they  must  know  where  they  ar  .-. 
They  may  have  put  them  beyond  their 
reach  temporarily;  they  possibly  may  have 
destroyed  them.  There  is  nothing*  alleged 
though;  there  is  nothing  said.  If  they  arc 
destroyed  so  as  to  relieve  them  from  pro- 
ducing them,  they  must  show  it.  Perhaps 
the  weakest  part  in  the  plaintifTs  proposi- 
tion is  that  the  order  itself  runs  to  the 
bank  ofiicere,  naming  nobody.  I  think  the 
individuals  should  have  been  named ;  but 
these  individuals  were  served  personally, 
and  the  evidence  is  they  were  bank  officrri, 
the  president  and  eaphier.  Tliese  two  are 
the  highest  hank  officers,  and  they  were  the 
persons  that  were  served.  That  was  avray 
back  in  October  some  time.  Now.  from 
that  time  to  thi.s  they  have  had  notice:  it 
was  their  place  to  produce  these  books. 
They  don't  say  they  are  destroyed:  they  say 
they  haven't  them  in  their  control.  They 
say  nothing  in  their  answer  EU  to  how  they 
got  away  from  their  possession.  If  there 
was  some  sort  of  a  reasonable  explanation 
from  tlic  time  they  had  them,  that  at  some 
time  the  bank  was  robbed,  or  that  somwne 
else  was  in  the  bank,  who  had  posw^i'^n 
of  these  books,  and  went  away,  tomethin* 
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to  reaBonnbty  sliov  to  tli«  court  that  tiiese 
books  got  away  from  them  without  their 
connivance  and  vitbout  their  consent,  the 
court  might  consider  it.    Under  thii  evi- 
dence the  court  can  only  find  that  they 
thf>niHelve8  knew  what  became  of  them.  It 
Btill  might  be  true,  if  they  got  rid  of  them, 
that  they  wouldn't  know  where  they  are  now, 
'Dipt  might  have  given  them  to  eomebody 
('Up,  or  somebody  else  removed  them  elae- 
where;  they  might  still  swear  they  don't 
know  where  they  were,  and  they  were  not 
under  their  control.    The  court  most  be- 
lieve they  can  get  them  under  their  control 
a^ain.   The  arm  of  the  law  ought  not  to  be 
BO  weak  that  it  cant  deal  with  lituationa 
of  this  kind. 
'  The  state  has  a  system  of  bank  examina- 
tions by  a  bank  commissioner,  whose  duty 
it  is  to  come  and  take  charge  of  banks  in 
failing  circumstances  and  wind  up  their 
affairs.   It  it  posiible  to  defeat  and  delay 
the  banking  officers  by  taking  the  books  ont 
of  the  banking  house  that  are  necessary  to 
do  that,  and  tiien  come  up  to  the  court  and 
Bay:    "Yon  cant  do  that;  the  court  is  not 
strong  enough  to  handle  me.    Proceed  in 
some  more  OTderly,  lengthy  way."    I  don't 
think  thai  ii  the  intention  of  the  law  at 
all. 

Coma  forward,  Mr.  Bates  B.  Burnett  and 
Birch  C.  Burnett.   You  htm  been  hereto- 
fore directed  hj  thta  court  to  produce  cer- 
tan  deacrbed  books  and  papers  of  the 
Farmers  k  Merchants'  Bank  of  Sapulpa,  or 
bIiow  cause  why  yfni  did  not  produce  them. 
You  have  filed  an  answer.    You  failed  to 
prodnce  than,  but  yon  filed  an  answer,  say- 
ing you  did  not  know  where  they  were. 
Your  answer  has  been  held  to  be  insufficient 
by  the  court.    Ifave  either  of  you  anything 
further  to  say  why  yon  should  not  be  pun- 
ished for  contempt  of  court  in  failing  to 
ob^  the  onler,  Mr.  Bates  B.  Burnett? 
By  Mr.  Bates  B.  Burnett:    No,  sir. 
By  the  court:    Mr.  Birch  C.  Burnett t 
By  Mr.  Birch  C.  Burnett:    No,  rir. 
By  the  court:    It  is  the  judgment  of  the 
court  that  you  have  failed  to  obey  the  order 
nf  the  court  in  not  producing  the  books  of 
the  bank  described  in  the  order,  and  that 
you  liave  failed  to  show  sufficient  cause  why 
you  hare  not  done  so;  and  it  is  the  judg- 
ment of  the  court  that  you  be  imprisoned  in 
tlic  county  jail  of  this  county  until  such 
time  as  you  shall  produce  these  books  and 
Iiaporii.   I  shall  not  grant  a  supersedeas  of 
the  order,  but  will  stay  the  order  for  the 
period  of  ten  days  upon  the  giving  of  the 
bond  of  (3,000  each,  and  will  stay  the  order 
after  the  giving  of  the  bond  for  the  period 
of  tea  days,  to  enable  yon  to  lodge  your 
petitions  in  error,  or  any  proceeding  you 
want,  and  there  ask  for  tiie  stay.   I  d(mt 
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think  in  this  character  of  a  case  the  trial 
court  should  grant  a  supersedeas.  I  have 
had  several  of  that  kind  of  cases,  and  I 
want  tlic  Aiiprcme  court  to  have  a  chance 
to  gr.tiit  the  supersedeas  themselves.  The 
defenciaiits  will  be  plared  in  custody  of  the 
sheriff  until  these  bonds  are  given. 

The  judgment  and  sentence  was  rendered 
and  entered  January  16,  1913,  and  con- 
tains the  following  recital:  "it  is  there- 
fore ordered  and  adjudged  that  said  de- 
fendants. Bates  B.  Burnett  and  Birch  C. 
Burnett,  be  confined  and  imprisoned  in  the 
county  jail  of  Creek  county,  Oklahoma,  un- 
til they  shall  deliver  and  turn  over,  or 
caiise  to  be  delivered  and  turned  over,  to 
the  hank  commissioner  of  the  state  of  Okla- 
homa the  following  boolcs  and  property  of 
the  Farmers  &  Merchants'  Bank,  now  in 
process  of  liquidation  by  said  bank  com- 
missioner, 'to  wit,  daily  statement  of  re- 
sources and  liabilities  of  said  bank  from 
February,  1908,  to  September  3,  1912.  all 
remittance  records  for  the  year  1910,  1911, 
and  1912,  journal  of  daily  business  in  de- 
tail from  1010  to  fieptember  '3,  1912,  note 
register,  and  the  individual  ledger,  showing 
the  personal  account  of  B.  C.  Burnett,  B, 
B.  Burnett,  the  Big  Pond  Oil  Company, 
Boggy  Oil  &,  Gas  Company,  the  Brown  Real 
Kstate  Company,  the  Creek  County  Invest- 
ment Company,  the  Elbert  Oil  &  Gas  Com- 
pany, and  the  Supulpa  Jnterurban  Bailway 
Company,  to  which  judgment  defendants 
and  each  of  them  except.  It  is  further  or- 
dered and  adjudged  that  said  defendants. 
Bates  B.  Burnett  and  Birch  C.  Burnett,  be 
held  in  the  custody  of  the  slieriff  of  Ksid 
county  of  Creek  until  they  eat  li  give  bond 
in  the  sum  of  three  thousand  ($3,000)  dol- 
lars, with  good  and  sufficient  sureties,  said 
bond  to  be  approved  by  the  clerk  of  the 
district  court,  conditioned  that  they  file 
their  petition  in  error  in  the  proper  ap- 
pellate court  of  this  state,  and  obtain  there- 
in an  order  of  supersedeas  within  ten  (10) 
days  from  this  date;  and  upon  the  giving 
and  approval  of  such  bond,  then  execution 
herein  be  stayed  for  a  period  of  ten  (10) 
days  from  this  date;  and  should  said  de- 
fendants fail  to  obtain  a  supersedeas  in  said 
appellate  court  within  said  period  of  ten 
(ID)  days,  then  said  sheriff  of  Creek  coun- 
ty will  proceed  to  carry  out  the  judgment 
and  commitment  of  this  court, — to  alt  of 
which  orders,  ruling,  and  judgments  de- 
fendants and  each  of  them  at  the  time  duly 
excepted." 

An  appeal  to  this  court  was  duly  per- 
fected by  filing,  January  25th,  a  petition 
in  error  with  case  made,  at  which  time  an 
application  for  supernedeas  was  allowed 
and  an  order  made,  fixing  $5,000  as  the 
unount  of  the  bond  for  each  defendant; 
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and  Bet  for  argument  and  final  Bubmission 
on  February  7th,  at  which  time  it  wu  ar- 
gued and  nibmitted. 

Messrs.  9.  B.  Rntherford,  J.  F.  Law- 
rence,  and  Stnart,  Cruce,  &  Gilbert  for 
plaintiffs  in  error. 

Messrs,  Charles  West.  Attorney  General, 
and  W.  C.  Reeves,  Assistant  Attorney  Gen- 
eral, for  defendants  in  error; 

This  is  a  civil  proceeding,  and  this  court 
has  no  jurisdiction  to  review  the  judgment 
of  the  lower  court. 

Jt'lathers  v.  State,  7  Okla.  Crim.  Kep.  668, 
125  Fac.  902;  Ex  parte  Gudenoge.  B  Okla. 
Crim.  Rep.  Ill,  100  Pac.  39. 

The  depositors'  guaranty  fund  of  tiis 
state  and  the  funds  and  property  of  a  state 
bank  in  the  hands  of  the  bank  commissioner, 
are  the  funds  and  property  of  the  state, 
the  title  to  which  is  in  the  state. 

State  ex  rel.  Taylor  y.  Crokrell,  27  Okla. 
«30,  112  Pac.  1000. 

The  right  to  trial  by  jury  declared  in- 
violate by  g  19,  article  2,  of  the  Constitution 
except  as  modified  by  the  Constitution 
itself,  means  the  right  as  it  existed  in  the 
territory  of  Oklahoma  at  the  time  of  the 
adoption  of  the  Constitution. 

Re  Byrd,  31  Okla.  649,  122  Pac.  616. 

The  psrty  accused  has  no  right  to  a  trial 
by  jury  in  a  contempt  proceeding. 

Burke  t.  Territory,  2  Okla.  490,  37  Pac. 
S29. 

The  books  in  controversy  having  been 
traced  to  tiie  recent  possession  or  control 
of  plaintiffs  in  error,  they  are  presumed  to 
have  remained  there  until  they  satisfac- 
torily account  to  the  court  for  ^eir  dis- 
position or  disappearance. 

Boyd  T.  Olueklieh,  63  C.  C.  A.  451,  116 
Fed.  131;  Be  Alphin  &  L.  Cotton  Co.  134 
Ped.  477i  Re  Bogowiki,  166  Fed.  165. 

Doyle,  J.,  delivered  the  opinion  of  the 
court: 

The  statement  of  faets  has  been  made 
somewhat  full  in  order  that,  by  exhibiting 
-tho  various  proceedings  in  detail,  the  errors 
asi>i°ned  and  relied  upon  for  a  reversal  of 
the  judgment  mt^  be  at  once  clearly  under- 
stood and  deprived  of  any  seeming  force. 

We  are  confronted  at  the  threshhold  of 
the  cause  with  the  contention  the  at- 
torney general  "that  this  is  a  civil  pro- 
ceeding, and  that  this  court  has  no  juris- 
dirtion  to  review  the  Judgment  of  the  lower 
.court,"  citing  the  ease  of  Flathers  v.  State, 
7  Okls.  Crim.  Rep.  668,  125  Pac.  002,  and 
-cases  therein  cited. 

While  the  attorney  general  may  have  pro- 
ceeded upon  the  theory  that  the  proceeding 
was  remedial  and  the  contempt  civil,  it  is 
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court  very  properly  considered  the  defend- 
ants' contumacy  a  "direct"  or  "public,"  and 
therefore  a  criminal,  contempt;  and,  though 
the  proceedings  were  had  to  compel  a  com- 
pliancc  by  the  defendants  with  an  order  of 
the  court,  the  punishment  was  primarily  ia 
the  interest  of  public  justice  to  vindicate 
the  authority  and  the  digni^  of  the  coon 
from  the  disrespect  shown  to  it  mud  t»  hi 
order  by  the  defendants. 

We  think  this  case  is  dearly  distin- 
guished from  the  Flathoi  Cas^  wliereiii 
this  court  held  that  s  refoaal  and  nt^ket 
to  pay  alimony  constituted  a  civil  contempt 
In  the  opinion  in  that  case  the  following 
language  is  used:  "Cont«nptB  of  court  are 
of  two  kinds,  civil  and  criminaL  Motv 
confusion  exists  in  judicial  decisions  as 
whether  or  not  contempt  proceeding  ar 
civil  or  criminal.  As  a  general  ruler  the>^ 
designations  must  be  considered  with  ref- 
erence to  the  speci^e  question  before  th; 
court.  ...  In  the  absence  of  a  stats- 
tory'  classification,  it  is  imprmoticable  u 
state  a  general  rule  by  which,  in  all  caso. 
to  distinguish  these  two  claaseB,  in  the  *m 
or  the  other  of  which  erexy  wt  «f  ocmieavt 
must  be  classified." 

When  the  ttate  bank  commissioner,  io 
the  name  of  the  state  of  Oklahoma,  throngb 
its  attorney  gennml,  asked  that  tbe  books 
and  records  of  the  Farmers  9t  HerehaaU' 
Bank  of  Sapulpa  be  produced,  it  was  for 
the  purpose  of  protecting  the  interest  of 
the  state  and  the  rights  of  the  pnhlie,  not 
the  interest  of  an  individual  litigA&t. 

One  of  the  provisions  of  the  bank  guar- 
anty law  (§  324,  &iyder'8  Ccnnp.  Idvs. 
1909)  is  that  "the  bank  eommissicmer  diaU 
take  possession  of  the  booki,  records,  aad 
assets  of  every  description  of  inch  bank  ox 
trust  company,  collect  debts,  dues,  asd 
claims  belonging  to  it,  and  upon  order  of 
the  district  court  or  judge  thereof,  mar 
sell  or  compound  all  bad  or  donbtfnl  debts, 
and  on  like  order  may  sdl  all  the  real  or 
personal  property  of  such  hank  or  tnnt 
company  upon  such  terms  As  the  eonrt  or 
judge  thereof  may  direct,  and  may,  if  aee- 
essary,  pay  the  debts  of  such  bank  or  trust 
company,  and  enforce  Che  liabiUtiee  of  tbf 
stockholders,  officers,  and  directors;  pro- 
vided, however,  that  had  or  doubtful  debts 
as  used  in  this  section  shall  not  indnde  th? 
liability  of  stockholders,  officers,  and  di- 
rectors." 

Tlie  power  to  punish  contempts  is  mbrr- 
ent  in  all  courts  of  justice,  and  is  expresslr 
conferred  upon  them  by  the  Constitution- 
Article  2,  §  25,  Bill  of  Rights.  Its  existent* 
is  essential  to  the  preservation  of  order  is 
judicial  proceedings,  and  to  the  enfow 
ment  of  the  judgmimti,  orders,  and  decren 
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mtltlfl  a  junior  mortgagee  to  a  decree  of 
forecknure. 

Saane  —  sale  —  parment  of  morteace  — 
■vbroffatlon. 

2,  When  the  vendee,  in  payment  of  the 
purchaae  price  of  real  estate,  pays  the  in- 
debtedncsa  secured  by  a  first  mortgnge,  lie 
is  not  subrogated  to  the  lien  of  that  inort- 
j;age  as  afcaiost  a  second  mortgagee  whose 
mortgage  is  duly  recorded  at  the  time  of 
purchase. 

(April  B.  1013.) 

ERROR  to  the  Pontotoc  County  Court  to 
review  a  judgment  in  defendants'  favor 
in  an  action  brought  to  foreclose  a  mort- 
gage. Reversed. 

The  facts  are  stated  in  the  eommiasioner's 
opinion. 

Mewrs.  Ballook  *  Kerr,  for  plaintiff  in 

error: 

The  doctrine  of  subrogation  applies  only 
when  a  person  not  primarily  liable  for  a 
debt  pays  the  debt,  without  legal  obliga-  ] 
tion,  to  protect  bis  interest.  A  person  pri- 
marily liable  .for  the  debt  is  never  subro- 
gated, so  that  be  may  take  advantage  of  the 
security  held  by  the  creditors  as  against 
junior  encumbrances. 

3  Pom.  Eq,  Jur.  §  1213;  Tiedeman,  Real 
Prop.  S5  330,  337;  Kuhn  v.  National  Bank, 
74  Kan.  456,  118  Am.  St.  Rep.  332,  87  Pac. 
561;  McDowell      M.  T.  Jones  Lumber  Co. 

Note.  —  Bevlval  of,  or  mibrogation  to, 
dinchargea  moHffage  in  favor  of  as- 
sianee  of  equity  of  redemption,  who 
paye  it,  a*  agahiat  junior  Hen. 

But  few  cases  have  passed  upon  this 
question  since  the  cotnpifation  of  t)ie  note 
to  Capital  Nat.  Bank  v.  llolmrs.  10  L.R.A. 
<N.S.)  470,  wherein  the  earlier  cases  are 
treated.  The  principles  involved  and  the 
rules  applied  by  the  courts  are  so  fully 
stated  in  the  earlier  note  that  it  is  consitl- 
ered  superfluous  to  do  more  than  present 
the  later  decisions. 

The  decision  in  Kahn  v.  McCorvNEix  is 
directly  supported  by  the  case  of  Ragan  v. 
SUndard  Scale  Co.  12S  Ga.  544,  68  S.  E. 
31,  wherein  one  purchased  property  against 
which  there  were  two  recorded  mortgages, 
and  paid  the  senior  mortgage  out  of  the 
purchase  money,  and  it  was  canceled;  and 
it  was  held  that  the  purc}ia»er  could  not,  in 
the  absence  of  an  agreement  to  that  effect, 
be  subrogated  to  the  riglits  of  the  senior 
mortgagee  as  against  the  holder  of  the 
junior  encumbrance,  the  court  applying  the 
rule  that  since  the  purchaser  had  construc- 
tive if  not  actual  notice  of  the  junior 
mortgage,  subrogation  must  be  denied  in  the 
absence  of  an  agreement  therefor  with  either 
the  debtor  or  the  creditor. 

And  in  Avon-by-the-Sea  Land  k  Improv. 
Co.  V.  McDowell,  71  N.  J.  Eq.  116,  62  Atl. 
865,  where  a  purctiasor  of  property  suliject 
to  several  encumbrances  paid  off  a  prior 
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42  Tex.  Civ.  App.  2G0.  93  S.  W.  476;  Cohn 
V.  Hoffman,  43  Ark.  376. 

Messrs.  Crawford  A  Botem  fen-  defend- 
ants in  error. 

Ames,  C,  filed  the  following  opinion: 
A.  A.  SfcConnell  and  A.  M.  MeConnell 
owned  the  land.  Then  waa  a  first  mort- 
gage  on  it  to  secure  so  indebtedness  to  tbb 
First  National  Bank  of  Soff.  There  was 
a  second  mortgage  to  secure  the  Indebtedaess 
of  the  pluintitT.  The  defendant  Wright  sp- 
proacliod  MeConnell  with  reference  to  a  pttr- 
chaae  of  the  land.  MeConnell  referred  him 
to  the  First  National  Bank,  stating  that,  if 
he  could  satisfy  the  bank  concerning  his  in- 
debtedness, he  would  convey  the  land. 
Wright  ascertained  from  the  bank  tbe 
amount  due,  paid  a  part  of  it,  and  gave  his 
note  for  the  balance,  which  was  later  paid. 
He  took  McConnell's  canceled  notes  to  him, 
and  thereupon  MeConnell  executed  a  deed 
I  conveying  the  land  to  him.  The  plaintiff'^ 
mortgage  during  all  these  times  was  of 
record,  although  it  may  be  that  Wright  had 
no  actual  knowledge  of  it. 

In  the  suit  by  the  plaintiff  to  foreclose, 
and  under  these  facts,  tbe  court  held  that 
Wright  was  subrogated  to  the  lien' of  tbe 
bank's  first  mortgage,  found  that  tbe  land 
was  worth  less  than  the  amount  of  the  first 
mortgage,  and  refused  the  plaintiff's  prayer 

mortgage,  the  court,  in  holding  that  equity 
would  not  revive  the  prior  encumbrance  tm 
against  subsequent  ones  by  application  of 
ttie  doctrine  of  subrogation,  said:  "The  law 
is  settled  that  wliere  the  owner  or  pur- 
chaser of  property  subject  to  several  encum- 
brances pays  off  a  prior  encumbrance  by  his 
own  money,  the  payment  inures  to  the  bene- 
fit of  tbe  subsequent  encumbrances,  and  aa 
against  them  the  prior  encumbrances  cannot 
be  kept  alive  for  the  owner's  benefit,  even 
by  express  agreement.  ...  A  fortiori 
on  such  payment  by  the  owner,  without  any 
agreement  for  subrogation  or  keeping  tbe 
security  alive,  a  court  of  equity  will  not 
revive  tlie  prior  encumbrance  against  subse- 
quent encumbrances  by  the  applicaticHi  of 
the  equitable  doctrine  of  Bubrogation  in 
favor  of  the  owner." 

So,  in  Sowder  v.  North  Texas  Stote  Bank, 
—  Tex.  Civ.  App.  — ,  155  S.  \V.  971,  where 
a  purchaser  of  property  paid  a  chattel 
mortpfige  with  a  part  of  the  purchase  money 
and  discharged  it  with  the  intention  to  re- 
lease tlie  lien,  it  was  held  that  the  purchaser 
was  not  entitled  to  subrogation  to  the  lien 
of  the  original  mortgage  as  against  a  junior 
chattel  mortgage. 

As  to  merger  of  mortgage  by  conveyance 
from  mortgagor  to  mortgagee  or  revival 
thereof  after  such  conveyance  where  there 
are  intermediate  encumbrances  upon  the 
propertv.  see  note  to  Pngfa  T.  Sample,  39 
l..R.A.(K.S.)  834.  G.  J.  & 
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for  a  foreclosure.  This  was  error.  Under  no 
circumstances  should  the  plaintiff  hare  been 
denied  his  right  to  foreclose.  But  under  the 
facts  of  this  case,  Wright,  the  purchaser 
from  McConnell,  was  not  subrogated  to  the 
lien  of  the  bank.  The  plaintiff's  mortgage 
was  of  record.  Wright  had  constructive 
notice  of  it,  although  it  may  not  have  been 
actual.  It  could  have  been  ascertained  by 
the  exercise  of  reasonable  diligence  on  his 
part  in  the  examination  of  the  records.  He 
therefore  bought  the  land  charged  with  no- 
tice of  the  plaintiff's  mortgage.  The  fact 
that  he  assumed  the  indebtedness  to  the 
bank  and  paid  it  did  not  give  him  the  right 
of  subrogation.  In  the  matter  of  that  pay- 
ment he  was  a  volunteer.  He  was  under 
no  duty  to  buy  the  land.  He  was  under  no 
duty  to  pay  the  first  mortgage.  He  was 
negligent  in  doing  so  without  examining  the 
records,  and  cannot  escape  the  consequence 
of  his  own  Diligence  by  an  appeal  to  the 
equitable  doctrine  of  subrogation.  Tigi- 
lantibua  non  dormientibua  tequitas  aubvenit. 
In  Campbell  t.  Hamilton,  —  Tenn.  — ,  39 
S.  W.  895,  it  is  said  in  the  syllabus:  "The 
fact  that  a  purchaser  who  paid  a  mortgage 
on  the  land  as  part  of  the  consideration,  and 
secured  the  release  thereof,  did  so  at  the 
time  of  the  purchase,  made  it  none  the  less 
A  case  of  assumption  of  the  mortgage,  dis- 
entitling  him  to  subrogation."  In  Stastny 
T.  Pease,  124  Iowa.  687,  100  N.  W.  482,  it 
is  said  in  the  syllabus:  "The  purchaser  of 
real  property  has  constructive  notice  of  an 
existing  judgment  lien;  and,  where  by  agree- 
ment with  his  grantor  he  discharges  prior 
liens  in  part  payment  of  the  purchase 
price,  the  judgment  becomes  a  first  lien 
upon  the  property,  and  neither  the  doctrine 
of  equitable  assignment  nor  subrogation  ap- 
plies." 

The  following  cases  support  the  same  con- 
clusion :  Goodyear  v.  Goodyear,  72  Iowa,  329, 
33  K.  W.  142;  Afton  First  Nat.  Bank 
V.  Thompson,  72  Iowa,  417,  34  N.  W.  184; 
Kellogg  T.  Colby,  83  Iowa,  613,  49  N.  W. 
1001;  Hubbard  T.  Le  Barron,  110  Iowa, 
443,  81  N.  W.  683;  McDowell  v.  M.  T. 
Jones  Lumber  Co.  42  Tex.  Civ.  App.  260,  93 
S.  W.  476;  Euhn  T.  National  Bank,  74  Kan. 
456,  118  Am.  St.  Sep.  332,  87  Fac.  651; 
ITargis  v.  Robinson,  63  Kan.  686,  66  Pac. 
flSS;  Hayden  v.  Huff,  60  Neb.  625,  83  N.  W. 
920;  Gulling  v.  Washoe  County  Bank,  24 
Xcv.  477,  66  Pac.  680;  Avon-by-the-Sea 
Land  &  Improv.  Co.  v.  McDowell,  71  N.  J. 
Eq.  116,  62  Atl.  865;  Demourelle  v.  Piazza, 
77  Miss.  433,  27  So.  623;  Browder  v.  Hill, 
69  0.  0.  A.  499,  136  Fed.  821;  Shirk  t. 
Whitten,  131  Ind.  455,  31  X.  E.  87;  Menefee 
V,  Marge,  1  Va.  Dec.  644,  4  6.  E.  726. 

The  rule  in  Ohio  seems  to  be  otherwise 
(J(^ce  V.  Daunts,  SB  Ohio  St.  6S8,  45  N.  E. 
47  L.R.A.(N.8.) 


900),  while  Louisiana  and  Indiana  seem  to 
have  decided  this  question  both  ways  (Hob- 
good  T.  Sch'uler,  44  La.  Ann.  537,  10  So. 
812;  AbbeviUe  Rice  Mill  t.  Shambaugh,  IIS 
La.  1047,  40  So.  467;  Farmers'  Bank  T. 
Butterfleld,  100  Ind.  229;  Caley  t.  Morgan* 
114  Ind.  360,  357,  16  N.  E.  790). 

On  the  case  as  presented  by  this  record, 
the  judgment  of  the  trial  court  should  be  re- 
versed, and  the  cause  remanded. 

Per  Curiam: 
Adopted  in  whole. 


OKljAHOMA  SUPREME  COURT. 
(Division  No.  2.) 

JEtHA  INSURANCE  COMPANY,  Plff.  in 
Err., 
v. 

J.  A.  JESTEB. 

T—  Okla.  — ,  132  Pac  ISO.) 

Insurance  —  arbitration  —  rlfht  to  In- 
troduce  evidence. 

1.  Where  a  fire  insurance  policy  provides 
that  in  the  event  of  loss,  if  the  insured  and 
the  company  fail  to  agree  as  to  the  amount 
of  loss,  it  shall  "be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire;  the 

Headnotes  by  SossBB,  C. 

Note.  ~  Right  to  introduce  evidence  1m- 
fore  ineuranee  appmleera, 

fotroductim. 

The  general  rules  applicable  to  the  right 
to  introduce  evidence  before  insurance  ap- 
praisers are  well  shown  by  the  statements 
in  Carlaton  v.  St.  Paul  F.  k,  M.  Ins.  Co. 
37  Mont  118,  127  Am.  St  Rep.  71S,  94 
Pac.  756,  where  the  cases  of  appraisement 
were  divided  into  three  classes:  First, 
those  where  appraisers  have  been  appointed 
to  estimate  the  value  of  a  building  before 
its  destruction  and  are  experts,  in  which  it 
it  held  that  a  hearing  need  not  be  granted; 
second,  those  where  the  building  has  been 
partially  destroyed  and  sufficient  remains 
to  disclose  the  size,  general  character  of 
architecture,  and  the  quality  of  the  ma- 
terials used,  in  which  it  is  held  that  no 
hearing  need  be  granted;  and,  third,  those 
where  there  there  has  been  a  total  destruc- 
tion of  the  property,  in  which  it  is  held 
that  evidence  is  admissible  as  to  its  value, 
and  that  a  hearing  should  be  granted. 

It  has  been  held  that  the  rules  applica- 
ble to  arbitration  and  award  do  not  apply 
to  the  proceedings  of  insurance  appraisers. 
Kent  &.  P.  Paint  Co.  v.  Mtna.  Ins.  Co.  166 
Mo.  App.  30,  146  S.  W.  78;  Royal  Ins.  Co. 
r.  Ries,  80  Ohio  St  272,  88  N.  E.  638. 
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appraisers  logemer  gnui  tnea  esumaK  ana 
appraise  the  loss,  statiog  separately  eound 
value  and  damage,  and>  failiog  to  agree, 
shall  submit  their  differences  to  the  umpire; 
and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss" — ^the 
insured  has  the  right,  if  he  demands  it,  to 
introduce  evidence  before  the  appraisers  as 
to  the  extent  of  bis  loss,  and,  where  he  is 
refused  permission,  upon  demand,  to  intro- 
duce evidence  the  award  ia  not  binding  upon 
him. 

Same  —  waiver  of  second  sulimlsslon. 

2.  An  insurance  company,  by  asBertiiig 
the  validity  of  an  award  of  appraisers, 
waives  its  right  to  have  the  loss  again  ap- 
praised when  the  first  award  is  aet  aside  for 
invaUditj. 

<January  SI,  1918.) 

It  it  the  duty  of  the  insured,  when  he 
knows  that  the  appraisers  are  in  session 
considering  the  matters  submitted  to  them, 
to  lay  his  evidence  before  them,  and  offer 
such  oral  testimony  as  he  may  deem  proper 
to  assist  them  to  arrive  at  a  just  conclu- 
sion; and  it  ia  not  the  duty  of  the  arbitra- 
tors to  send  to  him,  from  time  to  time,  for 
such  evidence  as  he  may  desire  to  submit, 
and  where  he  simpiv  intimates  to  one  of 
the  appraisers  that  he  has  evidence  which 
he  desires  them  to  consider,  but  never 
offers  it,  he  cannot  claim  that  the  arbitra- 
tors rejected  material  evidoice.  VanWinlcle 
V.  Continental  F.  Ins.  Co.  65  W.  Va.  286. 
47  S.  E.  82. 

And  in  Stemmer  v.  Scottish  Ins.  Co.  33 
Or.  65,  53  Fac.  498,  it  was  held  that  the 
insured's  statement  that  he  was  willing  to 
produce  witnesses  showing  the  effect  of  the 
nre  upon  certain  goods  was  not  an  offer 
to  produce  such  testimony,  and  did  not  in- 
validate the  award  where  he  did  not  actual- 
ly produce  the  witnesses  for  examination. 
The  court  said :  "It  is  claimed  that  Fisher 
and  White  excluded  evidence  which  tended 
to  show  the  amount  of  damage  sustained, 
thereby  denying  to  plaintiff  a  hearing  on  the 
merits  of  the  controversy  and  rendering  the 
award  invalid.  The  rule  is  quite  general 
that  the  exclusion  of  pertinent  and  ma- 
terial testimony  by  the  appraisers  is 
usually  fatal  to  the  award.  .  .  .  An  ex* 
ceptios  to  this  rule  seems  to  be  that  if  the 
persons  selected  as  appraisers  possess  pe- 
culiar skill  or  knowledge  concerning  the 
subject-matter,  and  it  appears  that  the 
parties  to  the  submission  intended  to  rely 
upon  such  skill  or  knowledge,  the  apprais- 
ers will  be  justified  in  refusing  to  hear 
evidence;  .  .  .  but,  however  this  may  be. 
it  is  admitted  that  neither  of  said  apprais- 
ers possessed  any  peculiar  knowledge  of 
skins  or  other  material  used  in  manufac- 
turing gloves,  so  that,  if  they  be  regarded 
in  the  light  of  ordinary  arbitrators  and 
rejected  material  evidence  to  ■  plaintiff's 
prejudice,  it  necessarily  follows  that  the 
award  should  be  set  aside.  The  evidence 
tends  to  show  that  plaintiff  was  present 
when  Fisher  and  White  examined  the  stock 
47  LJl.A.(NJS.) 


JTi  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  on  a  fire  ineurance 
policy.  Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  -MasBlngale  &  Doff  and  Bnr- 
well.  Crockett,  A  Johnson  for  plaintiff 

in  error. 

Mr.  Richard  A.  Btllnps  for  defendant 

in  error. 

Rosser,  C,  filed  the  following  opinion: 
This  is  an  action  by  J.  A.  Jester  against 
the  iStna  Insurance  Company,  brou^t  on 
a  fire  insurance  policy  to  recover  tat  tbe 
loss  of  certain  property  by  fire.  The  pcAicy 
sued  on  contained  the  usual  appraiaal 

and  manufactured  goods  that  had  been 
injured  by  the  fire,  but  he  was  not  permit- 
ted to  volunteer  any  information  concern- 
ing his  loss,  his  answers  heing  confined  to 
such  questions  as  were  propounded  to  him 
by  the  appraisers.  He  was  not  permitted 
to  Icnow  what  amount  of  damages  the  ap- 
praisers placed  upon  any  of  the  stock  of 
goods  until  the  award  was  made,  where- 
upon he  stated  to  the  appraisers  that  be 
would  not  accept  the  amount  awarded, 
and  notified  them  that  he  intended  to  offer 
further  testimony.  .  .  .  Stemmer,  re- 
ferring to  what  he  said  to  Fisher  and  White 
when  they  were  appraising  this  niaterial. 
testified  as  follows:  'I  told  them  time  and 
time  again  I  was  willing  to  bring  in  any 
information  from  people  that  were  capable, 
and  understood  that  class  of  goods,  to 
give  them  information ; '  to  which  he  says 
the  appraisers  replied  that  'if  we  need  to, 
we  will  get  them  ourselves.*.  Godfrey  Fish- 
er, one  of  the  appraisers,  in  his  deposition, 
states  that  'Mr.  Stemmer  never,  to  my 
knowledge,  offered  to  produce  any  evidence 
which  we  rejected.'  While  plaintiff  may 
have  been  willing  to  have  brought  in  per- 
sons who  would  have  testified  concerning 
the  amount  of  his  damage,  he  did  not  pro- 
duce a  single  witness;  and  such  l>eing  the 
case,  it  cannot  be  said  that  the  appraisers 
rejected  material  testimony.  Testimony 
must  be  offered  before  it  can  be  rejected, 
and  a  statement  of  a  party's  willingness  to 
bring  in  witnesses  is  not  a  production  of 
testimony.  As  we  understand  it,  the  ap- 
praisers simply  refused  to  permit  plaintiff 
to  participate  in  their  deliberations  wheo 
making  a  memorandum  of  the  lossea  upon 
which  the  award  was  based.  In  other 
words,  they  declined  to  listen  to  tbe  advice 
of  counsel,  but  we  are  unable  to  find,  from 
a  careful  perusal  of  the  testimony,  that  the 
appraisers  rejected  any  evidence  that  was 
offered." 

The  burden  of  proof  is  upon  the  insured 
to  show  that  pertinent  and'  material  evi- 
dence offered  him  as  to  the  anumnt  of 
hit  loss  was  rejected  and  occluded  1^  the 
appraisers,  but  no  more  than  a  fair  prepoo- 
denutce  of  evidence  is  required  to  sbmr 
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that  it  is  not  neccflsaiy  for  the  appraisen  to 
hear  partien,  but  do  ease  has  been  found 
where  the  appraiaai  was  upheld  when  the 
appraisers  had  refused  to  hear  the  parties, 
or  one  of  them.  In  the  case  of  Hall  t.  Nor- 
walk  F.  Ins.  Co.  57  Conn.  105,  17  Atl.  356, 
relied  upon  hj  the  plaintiff,  the  appraisal 
was  upheld.  One  of  the  grounds  urged 
against  the  appraisal  was  that  the  apprais- 
ers refused  to  hear  plaintifTs  evidence.  The 
court  said:  "The  plaintiff  accompanied  the 
appraisers  during  the  examination,  describ- 
ed to  them  the  rooms,  informed  them  re- 
garing  the  construction  of  the  building,  was 
freely  inquired  of  by  the  appraisers  respect- 
ing matters  involved  in  their  examination, 
and  was  permitted  to  give  all  the  informa- 
tion which  he  offered  to  give.  Before  the 
making  of  their  award,  tlie  appraiser*  de- 
nied the  i^aintiff  no  opportunity  to  appear 
before  them  and  give  any  information  or 
evidence  respecting  the  subject  of  the  ap- 
praisal." 

In  the  case  of  Vincent  t.  German  Ins. 
Co.  120  Iowa,  272,  94  N.  W.  458,  also  re- j 
lied  upon  by  plaintiff  in  error,  one  of  the 

been  of  peculiar  value,  since  it  clearly  ap- 
peared  that  the  arbitrators  were  not  experts 
m  the  valuation  of  such  property  as  that 
destroyed,  and  knew  little  atiout  it. 

And  in  Cantield  v.  Watertown  F.  Ins.  Co. 
56  Wis.  419.  13  N.  \V.  252,  where  the  extent 
of  the  injury  to  the  insured  furniture,  fix- 
tures,  and  pnot<^aphic  apparatus  does  not 
appear,  it  was  held  that  where  arbitrators 
are  appointed  under  a  policy  providing  tliat 
in  cases  of  differences  as  to  the  loss  the 
amount  shall  be  referred  to  two  disinterest- 
ed and  competent  men, — one  to  be  s^^lectrd 
each  party, — who  should  ascertain,  es- 
timate, and  appraise  the  loss,  whetlier  the 
proceeding  was  considered  as  a  common-law 
arbitration  or  a  submission  under  Rev. 
8tat.  p.  892,  chap.  153,  the  insured  was  en- 
titled to  introduce  evidence  as  to  the  value 
of  the  property  involved,  and  the  exclusion 
of  such  testimony  was  held  to  be  fatal  to 
the  award,  whether  it  was  due  to  the  act  of 
the  insurer  or  the  arbitrators. 

The  extent  of  the  loss  in  Chenowith  t. 
Phoenix  Ins.  Co.  12  Ky.  L.  Rep.  232,  does 
not  appear,  but  where  the  insured  had 
notified  the  arbitrators  appointed  to  as- 
certain t)ie  loss  through  the  destruction  of 
a  building  by  tire,  that  in  case  there  was  a 
dtsagreeiiient  the  parties  were  to  be  notified 
so  that  they  might  introduce  evidence  and 
be  heard,  and  the  arbitrators  had  agreed 
that  thev  would  do  BO,  it  was  held  that  a 
disregard  of  the  request  of  the  arbitrator 
representing  the  insured,  upon  a  disagree- 
ment, that  the  insured  be  notified  and  al- 
lowed to  give  evidence,  vitiated  the  award. 

In  Townsend  v.  Greenwich  Ins.  Co.  88 
App.  Div.  323,  83  N.  Y.  Supp.  909.  affirmed 
without  opinion  in  178  N.  Y.  034,  71  N.  E. 
1140,  where  it  is  not  clear  whether  the  in- 
sured building  was  totally  destrored,  ap- 
47  L.R.A.(N.8.) 


grounds  of  objection  to  the  award  wss  be- 
cause Clarke  was  not  notified  of  the  hel^ 
ing,  and  did  not  participate  in  the  anrd. 
The  court  said :  "With  reference  to  faiinn 
to  give  notice,  plaintiff  has  shown  that  no 
notice  was  given  him,  but  it  is  undisputed 
that  he  told  the  appraiser  appointed  .  .  . 
that  he  did  not  want  anything  to  do  witk  it 
This  arbitrator  also  testified  that  he  sekd 
plaintiff  to  attend  the  arbitration,  bat  that 
plaintiff  refused  to  do  so.  This  clear:; 
amounted  to  a  waiver  of  notice,  and  la- 
thorized  the  arbitrators  to  proceed  withoac 
plaintiff's  presence.  .  .  .  We  have  bh 
but  one  question,  and  that  the  allied  mis- 
take and  miscimduct  of  the  aTbitnto:s. 
Claim  is  made  that  they  refused  to  beir 
evidence.  It  is  true  that  thej  did  not  tike  i 
testimony,  but  they  were  not  sdeeted  f-^r 
that  purpose.  They  were  to  ascertain  asi 
appraise  'the  sound  value  of,  and  the 
upon,  the  property  danuiged.'  To  appni<^ 
is  to  estimate  value,  and  we  have  no  doi^ 
that  these  arbitrators  or  appraisers  wen 
I  selected  to  make  an  appraisement,  and  not 
to  hear  evidence.   The  men  selected  by  tht 

praisers  were  appointed  in  accordance  witli 
the  terms  of  a  Are  policy  providing  that  is 
the  event  of  a  disagreement  the  amount  of 
the  loss  should  be  determined  by  "two  com- 
petent and  disinterested  appraisers,  the 
insured  and  this  company  selecting  one,  aaJ 
the  two  so  chosen  shall  first  select  a  con- 
petent  and  disinterested  umpire."  and  il 
was  Iield  that,  in  the  absence  of  bad  faitb. 
the  mere  fact  that  the  parties  were  not  giv- 
en notice  of  the  meetings  of  the  appraiser! 
did  not  affect  the  validity  of  their  proceed 
ings;  the  court  holding  that  the  appraiur 
selected  by  the  insured  was  his  representa- 
tive chosen  for  the  purpose  of  guarding  his 
rights,  and  that,  in  the  absence  of  eviaen« 
to  the  contrary,  it  must  be  aasumed  that  ht 
discharged  this  duty,  and  that  the  insured 
had  an  opportunity  beiiw  heard  if  snch 
a  hearing  was  necessary  to  Uie  preservation 
of  his  rights. 

While  it  would  be  proper  for  appraisen 
appointed  to  determine  tne  loss  OGcauoned  j 
by  a  fire,  to  examine  the  insured's  books  <rf  | 
account  to  determine  the  amount  of  stodc 
which  be  had  on  hand  at  the  time  of  tbe 
fire,  yet  these  books  are  not  the  only  evi- 
dence of  that  fact;  and  if  the  insured  did 
not  produce  these  books,  or  if  the  appraisen 
were  of  the  opinion  that  they  did  not  sbov 
the  correct  amount  of  merchandise  on  hand 
at  the  time  of  the  fire,-  the  appraisers  may 

Eroperly  resort  to  other  evidence  to  de- 
>rmine  this  fact;  and  if  they  folly  inns- 
tigate  the  question  of  the  amount  of  mer- 
chandise, a  court  of  equity  will  not  set 
aside  their  award,  because  they  did  not 
examine  the  insured's  books  of  acconnt, 
which  they  believed  were  incorrect  1^* 
blewski  V.  Svea  Fire  &  Life  Assur.  Go.  ^ 
III.  436,  77  N.  E.  196,  affirming  121  m. 
App.  528.  J.  T.  W. 
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parties  wei*  experienced  contractors  and 
builders,  Mid  the  tmns  of  the  contract  clear- 
ly indicate  that  an  appraisal  only  was  con- 
templated.  That  such  an  agreement  is  good, 
and  that  no  notice  to  the  parties  is  required 
in  such  cases,  see  Jaroes  v.  Schroeder,  61 
Mich.  28,  27  N.  W.  850;  Cohb  t.  Dolphin 
Mfg.  Co.  108  N.  Y.  463.  16  N.  438.  We 
are  not  to  be  nnderstood  as  holding  that 
such  arbitrators  may  not  take  evidence.  All 
that  we  now  decide  is  that  their  failure  to 
do  so  under  such  a  state  of  facts  as  are 
here  presented,  will  not  avoid  the  award. 
The  tMtimony  leaves  no  doubt  in  onr  minds 
that  neither  party  expected  or  intended  to 
introduce  evidence  before  the  arbitrators." 
It  wilt  be  observed  that  there  is  a  great 
difference  in  the  facts  of  that  ease  and  this. 
In  that  case  only  damaged  property  was  to 
be  appraised.  In  tiiat  case  there  was  no 
request  for  permissi<m  to  introduce  evidence. 
In  this  case  there  was  a  demand  for  per- 
mission to  introduce  evidence.  The  ap- 
praisers had  something  more  to  do  than  to 
look  at  the  property  and  to  appraise  the 
damage.  Some  of  it  bad  been  totally  de- 
stroyed. 

The  company  seems  to  take  the  posi- 
tion that,  if  the  award  first  made  was  in- 
valid, it  is  entitled  to  another  appraisal. 
This  position  cannot  be  maintained.  The 
company  asserted  the  legality  of  the  award 
and  pat  upon  plaintiff  the  burden  of  its  in- 
validity. It  thereby  waived  its  right  to  an 
appraisement.  American  F.  Ins.  Co.  v. 
Bell,  33  Tex.  Civ.  App.  11,  7S  S.  W.  310; 
Levine  v.  Lancashire  Ins.  Co.  66  Minn.  138, 
68  y.  W.  855;  CofRn  t.  Oerman  F.  Ins.  Co. 
142  Mo.  App.  295,  126  S.  W.  253. 

The  judgment  diould  be  affirmed 

Per  Cnrlam; 
Adopted  in  whole. 

Petition  for  rehearing  denied  Mi^  13, 
1913. 


WEST  VIRGINIA  SUPREME  COURT 
OP  APPEALS. 

FRANCES  G.  REILLY 

V. 

WILLIAM  T.  NICOLL  et  al.,  Plffs.  in  Err. 
(—  W.  Va.  — ,  77  S.  E.  807.) 

Appeal  —  error  In  Instructions  —  prejn- 

dlce. 

1.  Errors  in  the  giving  and  refusal  of  in- 
structions in  a  case  in  which  the  verdict 
is  the  only  one  that  could  Imve  been  given 
under  the  evidence,  owing  to  its  conclu- 
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siveness,  are  not  prejudicial,  and  may  be 
disregarded  as  being  harmless. 

Trial  —   neslleonce  —  qaestlon  for 

court. 

2.  If  the  evidence  in  an  action  for  dam- 
ases  for  a  personal  injury  is  so  conclusive 
of  the  defendants'  negligence  as  to  leave 
no  room  for  a  reasonable  conclusion  or 
finding  to  the  contrary,  the  court  may  de- 
clare it  as  matter  of  law  in  passing  on  a 
motion  to  set  aside  the  verdict  conforming 
to  the  evidence,  and  disregard  erroneous 
rulings  in  the  trial  on  instructions  as  harm- 
less errors,  and  render  judgment  according- 
ly- 
Master  and  servant  —  ansnte  worklnr 

place  —  trapdoor. 

3.  A  trapdoor  in  a  step  in  a  stairway  used 
by  a  servant,  to  be  opened  only  for  pur- 
poses of  sweeping  dust,  waste  paper,  and 
other  d^bria  from  the  floor,  and  not  intended 
to  be  left  open  and  unattended  by  the  swv- 
ant  so  using  it,  is  a  hidden  danger  to  a 
servant  who  is  ignorant  of  its  existence,  and 
renders  the  place  <rf  work  unsafe  as  to  him. 

Proximate  canse  —  oononrrlnc  necll- 

gence. 

4.  The  proximate  cause  of  an  injury  to  a 
servant  hurt  by  stepping  into  such  a  trap- 
door while  left  open  by  another  servant  is 
the  concurrent  n^Hgence  of  the  servant 
leaving  it  open  and  the  master,  for  which 
the  latter  is  liable. 

^faster  and  servant  —  fellow  aerrant  — 
assumption  of  risk. 

5.  Under  the  law  of  fellow  aervantcy,  a 
servant  is  deemed  to  have  assumed  only  the 

ordinary  risks  incident  to  the  work  in  which 
he  is  engaged,  and  is  not  precluded  from  re- 
covery Tor  injuries  resulting  from  extra- 
ordinary risks  of  which  be  had  no  knowl- 
edge^ and  was  not  warned. 

(March  11,  1913.) 

Xote.  —  Right  of  court  to  declare  de- 
fendant negUgent  a»  a  wtoller  •/ 
laio. 

It  is  not  intended  to  consider  herein 
the  question  as  to  what  constitutes  negli- 
gence on  the  part  of  the  defendant,  and  the 
only  question  discussed  is  whether  the 
court  under  any  circumstances  may  declare 
the  defendant  guilty  of  negligence  as  mat- 
ter of  law,  and  if  so,  when.  Of  course,  casM 
are  excluded  which  pass  upon  the  right  of 
the  court  to  declare  the  plaintiff  guilty  of 
contributory  negligence  as  matter  m  law. 

In  general 

As  compared  with  cases  of  contributory 
negligence,  it  is  infrequent  that  the  court 
directs  the  jury  as  a  matter  of  law  that 
the  defendant  has  been  guilty  of  actionable 
negligence  entitling  the  plaintiff  to  recover 
in  the  action.  On  this  point,  as  on  the 
question  of  contributory  negligence,  some 
confusion  exists  as  to  when  the  court  may 
properly  instruct  the  jury  in  thi^regard. 
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Jj^  RROR  to  the  Circuit  Court  for  Ohio 
J  County  to  review  a  judgment  in  plain- 
UCfl  f«Tor  in  an  action  brought  to  recover 
damages  for  personal  injuries  allied  to 
have  been  caused  by  defendants'  i^Iigence. 
AlBrmed. 

The  facts  are  stated  in  the  opinion. 

Hessra.  Handlan  A  Reymann  and  G. 
T.  Knote  for  plaintiffs  in  error. 

Mr.  John  jr.  Ooniff  for  defendant  in  er- 
ror. 

Poffenbarger,  delivered  the  opinion 
of  the  court: 

Frances  G.  Reilly,  a  saleslady  employed 
in  a  certain  stwe  in  the  city  of  Wheeling 
owned  and  conducted  by  Wm.  Q.  NicoU, 
Edward  L.  Nicoll,  Grace  L.  Nicoll,  and 


The  eonfueion  is  caused  by  general  state- 
ments relative  to  the  law  applicable  where 
there  is  no  controverey  as  to  the  facts,  to 
the  effect  that  where  the  facts  are  undis- 

Ented  the  question  of  negligence  is  one  of 
Lw  for  tiie  court,  thus  inducing  the  belief 
that  whether  the  question  of  negligence  was 
one  of  law  depended  upon  the  existence  or 
nonexistence  of  a  dispute  as  to  the  facts. 
This,  however,  is  not  tne  case,  and  the  ques- 
tion whether  the  court  should  take  the  case 
from  the  jury  as  r^ards  the  negligence  of 
the  defendant  is  the  same  whether  the  facte 
are  conceded  or  In  controversy.  In  either 
case,  the  question  of  negligence  is  one  of 
inference  to  be  drawn  from  the  facts.  And 
if  the  facts  are  fairly  subject  to  different  in- 
ferences, the  case  should  be  submitted  to 
the  jury,  since  it  is  their  province  to  say 
which  inference  shall  be  drawn.  In  other 
words,  the  question  of  due  care  and  pru- 
dence, even  where  the  facts  are  undisputed, 
is  an  inference  to  be  drawn  therefrom  by 
the  jury  where  tiiese  facts  are  properly  sus- 
ceptible to  different  inferences.  Of  course, 
if  there  is  no  controversy  as  to  the  faints, 
and  they  are  susceptible  of  but  one  infer- 
ence, and  that  is  that  the  defendant  has 
been  guilty  of  negligence  as  a  matter  of 
law,  the  court  may  properly  so  instruct  the 
jury;  but  as  stated  this  is  not  the  case 
where  more  than  one  inferrace  as  to  negli- 
gence or  due  care  and  prudence  may  prop- 
erly be  drawn  from  the  facts. 

RuBSell  V.  Carolina  C.  R.  Co.  118  N.  C. 
1098,  24  S.  E.  512,  contains  a  very  excel- 
lent statement  of  the  law  relative  to  the 
right  of  the  court  to  instruct  the  jury  on 
the  question  of  negligence,  and  it  is  stated 
as  applicable  in  cases  both  of  negligence 
and  contributory  negligence.  The  coun  de- 
clares the  following  rules: 

"1.  Where  the  facts  are  undisputed,  and 
but  a  single  inference  can  be  drawn  from 
them.  It  is  the  exclusive  duty  of  the  court 
to  determine  whether  an  injury  has  been 
caused  by  the  negligence  of  one,  or  the  con- 
current negligence  of  both  of  the  parties. 

"2.  Where  the  testimony  is  conflicting 
upon  any  material  point,  or'more  than  one 
inference  may  be  drawn  from  it,  it  is  the 
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Mary  K.  Eirkpatrick,  and  called  "NieoU's 
Art  Store,"  recovered  a  judgment  againit 
her  employers  for  the  sum  of  $l,2d0  u 
damages  for  a  persona  1  in j  ury  sustaj  nei 
by  her  as  a  consequence  of  their  alleged  oeg- 
ligence  respecting  the  safety  of  the  place  :a 
which  she  worked.  As  ground  for  reversal 
of  the  judgment  tliey  rely  upon  the  insuffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict, and  alleged  errors  in  the  giving  aad 
refusal  of  instructions. 

The  business  of  the  emplt^ers  was  con- 
ducted on  the  first  floor  of  a  certain  build- 
ing and  in  the  basement  thCTCof*  connected 
by  a  stairway,  in  the  top  step  of  whick 
there  was  a  ^apdoor,  opened  as  oecasioa 
required  to  permit  the  sweeping  of  dnst, 
waste  paper,  end  other  d4hri»   fraia  tbe 

province  of  the  jury  to  find  the  facts  or 
make  deductions. 

"3.  It  is  the  duty  of  the  judge  to  teU  tbe 
jury,  at  the  request  of  counsel,  whether  ia 
any  given  phase  of  contradictory  eridencc. 
or  in  case  an  inference  fairly  dcducible  from 
the  testimony,  or  any  aspect  of  it,  should  be 
drawn  by  them,  either  of  the  parties  would 
be  deemed  in  law  culpable. 

"4.  Where  the  testimony  ia  conflicting, 
or  fair  minds  may  deduce  more  than  one 
conclusion  from  it,  it  is  the  proTinee  of  tbe 
jury,  after  hearing  such  instructions  ai 
may  be  submitted  by  the  court  for  their 
guidance,  to  determine  whether  either  €^  the 
parties  chained  with  negligent  omissioD 
failed  to  exercise  reasonable  care,  or  to 
use  such  diligence  as  a  prudent  nmn  in  tbe 
conduct  of  his  own  affairs  would  have  exer- 
cised under  all  of  the  surrounding  cirenm- 
stances." 

Signifying  as  it  does  the  doii^  oi  swu 
act  without  exercising  ordinary  or  due  care 

and  prudence,  or  the  omission  to  do  some 
act  or  perform  some  duty  which  ordinary 
care  or  prudence  requires  to  be  done,  n^U- 
gence  is  Dccessarily  a  relative  term,  and 
necessarily  varies  according  to  the  circum- 
stances pre8ent«d  in  each  particular  ease. 
Usually  it  is  a  mixed  question  of  law  and 
fact,  and  while  the  court  ma^  define  the 
term,  yet,  under  ordinary  circumstances 
where  the  question  is  not  affected  by  stat- 
ute or  ordinance,  it  is  for  the  jury  to  ut 
whether  the  evidence  in  a  given  case  shows 
negligence  on  the  part  of  the  defendant 
which  was  the  proximate  cause  of  the  in- 
jury complained  of,  hence  it  is  improper 
for  the  court  to  charge  the  jury  that  tbe 
defendant  is  ||uilty  of  n^ligene^  whether 
the  facts  are  in  controversy  or  not,  where 
the  question  of  negligence  is  one  as  to  which 
different  conclusions  may  proper^  be  dravs 
from  the  facts. 

Ga.— Atlanta  &  W.  P.  R.  Co.  Jacoba* 
Pharmacy  Co.  135  Ga.  113,  68  S.  E.  1039; 
Augusta  R.  &  Electric  Co.  v.  Werftlv,  124 
Ga.  384,  S2  S.  E.  444;  Macon  R.  ft  Usht  Co. 
V.  Viningi  123  Ga.  770.  51  S.  E.  719: 
Augusta  R.  ft  Electric  Co.  t.  Smith,  121 
Ga.  29,  48  S.  E.  681,  17  Am.  Ncg.  Bep.  U; 
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floor  througli  the  stairway  into  a  box  under 
it.  This  door  having  been  left  open  mo- 
xnentarily  by  the  boy  whose  business  it  was 
to  do  the  sweeping,  the  plaintiff  stepped  in- 
to the  h<de  thus  made  in  the  step  while  en- 
gaged in  her  work,  and  thereby  Bustained 
the  injuries  complained  of.  The  box  had 
brconie  full  of  trash  and  <Mbrt«  so  as  to 
close  up  the  opening  and  preclude  further 
sweeping  through  it,  and  the  boy  had  gone 
into  the  basement  for  the  purpose  of  mak- 
ing some  disposition  of  it,  leaving  the  door 
open.  On  the  wall  just  ow  -the  stairwsy 
there  were  shelves  on  wbieh  certain  goods 
were  kept,  and,  having  occaaj<m  to  obtain 
some  of  these,  the  plaintiff  went  to  the 
stairway  and  Stepped  down  onto  the  first 
or  top  step  so  she  could  reach  the  shelves. 


and  thus  stepped  into  the  opening.  Thn 
trapdoor  was  on  a  hinge,  and  covered  from 
one  half  to  one  third  of  the  step.  Though 
witnesses  say  both  rooms  were  well  lighted, 
it  was  nevertheless  in  an  obscure  place,  not 
being  in  the  floor,  but  in  a  step  of  the  stair- 
way. The  accident  occurred  on  the  first 
day  of  the  plaintiff's  employment  at  the 
store,  though  she  had  worked  there  about 
two  wedcs  on  a  former  occasion,  some 
months  prior.  But  there  is  no  proof  that 
she  had  any  knowledge  of  this  trapdoor  at 
any  time  prior  to  the  accident,  and  there 
was  nothing  to  warn  ber  of  its  presence. 
The  boy  had  been  instructed  never  to  leave 
it  open  at  any  time  during  his  absence 
therefrom,  but  the  plaintiff  had  no  knowl- 
edge of  this  instruction. 


Alalmraa  Midland  R.  Co.  v.  Guilford,  119 
Ga.  523,  46  S.  E.  055;  Portncr  Brewing  Co. 
V.  Cooper,  116  Ga.  171,  42  S.  E.  408,  12 
Am.  Neg.  Rep.  227;  Savannah,  F.  &  W.  R. 
Co.  V,  Evans,  115  Ga.  315,  00  Am,  St.  Rep. 
116,  41  S.  E.  631;  West  End  &  A.  S.  R.  Co. 
V.  Mozcty,  7fi  Ga.  463,  4  S.  E.  324,  2  Am. 
Keg.  Cas.  401. 

111. — West  Chicago  Street  R.  Co.  v.  Win- 
ters, 107  111.  App.  221. 

Ind.— Pennsvivania  R.  Co,  v.  Hensil,  70 
Ind.  rm.  36  Am.  Rep.  188. 

Kv. — Richmond  k  L.  Turnp,  Road  Co.  t. 
Foley.  6  Ky.  L.  Rep.  425, 

N.  Y.— Pi'lzel  V.  Schepp,  83  App.  Div.  444, 
82  X.  Y.  Supp.  423. 

X.  D,— Pyke  v.  Jamestown,  15  N.  D.  167, 
107  N.  W.  350. 

To\. — (iarteiser  v.  Galveston,  H.  &  8.  A. 
R.  Co.  2  Tex.  Civ.  App.  230,  21  S.  W.  631; 
Gulf,  C.  A  S.  F.  R.  Co.  v.  Baglev,  3  Tex. 
Civ.  App.  207,  22  S.  W.  68,  6  Am.  Neg.  Caa. 
(i:i7:  Ilttiiston  &  T.  C.  R.  Co.  v.  Burns.  — 
l  ex.  Civ.  App.  — ,  63  S.  W.  1035;  Northern 
^'rxas  Trnrtion  Co.  v.  Moherly,  —  I'ex.  Civ. 
App.  — ,  100  S.'W.  483;  Commerce  Cotton 
Oil  Co.  V,  Camp,  —  Tex.  Civ.  App.  — ,  129 
6.  \V.  852. 

It  has  been  said  that  negligence  is  gen- 
erally a  mixed  question  of  law  and  fact, 
and  t1ie  court  should,  by  a  special  question 
submitted  to  tlie  jury,  ascertain  all  the 
disputed  and  undisputed  facts,  and  in  suoh 
ease  upon  the  special  verdict  thus  brought 
In,  the  question  of  negligence  becomes  ex- 
clusively a  question  of  law.  Pittsburg,  Ft. 
W.  &  C.  R.  Co.  V.  Evans,  53  Pa.  250. 

In  the  case  of  a  gratuitous  bailee,  who 
ran  be  held  only  for  gross  negligence, 
wlietlier  the  proper  degree  of  care  has  been 
observed  by  iiim  is  a  question  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court. 
Carrington  v.  Ficklin,  32  Qratt.  670. 


Instrncting  that  certain  facta  constitute 

negligence. 

Since  it  is  the  existence  of  neplifjenee  that 
creates  the  liability,  and  negligent  acts  may 
or  may  not  constitute  negligence,  ordinarily 
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it  is'crroneous  for  the  court  to  instruct  the 
jury  that  if  tlie  plaintilT  in  an  action  for 
damages  for  injuries  caused  by  the  alleged 
negligent  acts  of  the  defendant  has  proved 
the  acts,  defendant  is  guilty  of  negligence. 
Swift  &  Co.  V.  Grimn,  109  111.  App.  414. 

Whenever  a  conclusion  of  negligence  nec- 
essarily results  from  the  facts  which  the 
evidence  in  the  case  tends  to  establish,  the 
court  may  nay  as  a  matter  of  law  that  such 
facts  if  established  show  negligence  on  the 
part  of  the  defendant.  Crauf  v.  Chicago 
City  R.  Co.  235  III.  262,  85  N.  E.  235. 

Negligence  being  a  mixed  question  of  law 
and  fact,  the  court  may  define  the  term, 
but  it  is  for  the  jury  to  say  whether  the 
facts  proved  are  suflTicient  to  show  negli- 
gence. Hence,  it  is  improper  for  the  court, 
especially  when  the  facts  are  in  dispute, 
to  charge  the  jury  that  certain  facts  show 
negligence  on  the  part  of  the  defendant. 
.Tones  v.  Charleston  ft  W.  C.  R.  Co.  61  S.  a 
556,  30  8.  E.  758. 

Where  the  plaintiff  was  suing  for  damages 
received  in  boarding  a  street  car  which  de- 
fendant's servant  started  too  qutc'-^ly,  it  was 
held  error  to  instruct  the  jury  that  if  they 
believed  the  plaintiff's  witnesses,  the  act 
of  the  conductor  was  negligent  and  con- 
stituted a  cause  of  action  in  favor  of  the 
plaintiff,  since  the  standard  by  which  de- 
fendant's acts  were  to  bo  judged  was  a 
({uostion  of  fact,  and  whether  the  acts  proved 
came  up  to  or  were  below  that  standard 
was  peculiarly  a  question  for  the  jujT- 
Kellegher  v.  Fortv-Seoond  Street,  M.  &  St. 
N.  Ave.  R.  Co.  171  M.  Y.  309,  63  N.  £. 

lone. 

While  the  court  may  not  instruct  the 
jury  that  particular  facts  in  evidence  con- 
stitute negligence  on  the  part  of  the  de- 
fendant, it  may  instruct  them  as  to  what 
does  constitute  negliginro.  and  this  instruc- 
tion may  be  giv«<n  by  (IcHning  the  duty  rest- 
ing upon  the  defendant,  and  stating  the 
consoniiences  of  the  failure  to  perform  it. 
Houston  &  T.  C,  R,  Co.  v.  Hubbard,  —  Tex, 
Civ.  App,  — ,  37  S.  W,  2.->. 

It  is  not  permissililt!  to  instruct  the  jury 
that  crrtatn  acts  of  the  defendant  consti- 
tute negligence,  unless  they  are  of  juch  a 
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xo  ■OBcam  cue  veraicc  ua  juagineiit, 
it  U  neeeeeary  to  say  the  evidecce  was  bo 
on«  sided  and  conclusive  of  the  defendants' 
Diligence  as  to  leave  no  ground  for  instruc- 
tions favorable  to  them,  and  that  an  errone- 
ous instruction  for  the  plaintiff  can  be  dis- 
r^arded  as  barmless,  for  instructions  giv- 
en for  the  plaintiff  do  not  properly  state  the 
measure  of  the  defendants'  duty,  and  several 
requested  by  the  defendants  were  refused. 
Two  of  those  given  for  the  plaintiff  make  it 
the  duty  of  the  master  to  furnish  the  serv- 
ant a  safe  place  in  which  to  work,  not  mere- 
ly to  exercise  only  reasonable  and  ordinary 
care,  but,  under  the  circumstances,  to  pro- 
vide the  servant  with  a  reasonably  safe 
place  in  which  to  work,  agreeably  to  prin- 
eiplei  declared  in  Johnson     Chesapeake  ft 

character  as  to  constitute  n^ligence  «e. 
Alabama  Midland  R.  Co.  v.  Guilford.  119 
■Ga.  623,  46  S.  B.  655;  Sob^  Fortner  Brew- 
ing Go.  T.  Cooper,  116  Oa.  171, 42  8.  E.  408, 
12  Am.  N^.  Rep.  227. 

And  it  has  been  said  that  unless  the  act 
of  defendant  is  unlawful,  the  question 
whether  the  defendant  is  thereby  guilty 
of  negligence  is  for  the  jury,  and  not  for 
the  court.  Dillingham  v.  Parker,  80  Tex. 
572.  ]6  S.  W.  33S,  12  Am.  Neg.  Gas.  596. 

Where  the  act  complained  of  as  a  matter 
of  law  constitutes  negligence,  the  court  may 
properly  instruct  the  jury  that  if  they  find 
the  existence  of  the  act,  the  defendant  ia 

fiiilty  of  negligence.  Bente  v.  Metropolitan 
treet  R.  Co.  90  App.  Div.  213,  76  N.  Y. 
Supp.  85,  affirmed  in  180  N.  Y.  610,  72  N. 
B.  1130. 

It  is  not  reversible  error  to  eubmlt  to 
fbe  jury  a  series  of  palpably  negligent  acta 
whtNi  would  etmstitute  negligence  as  a 
matter  of  law,  and  direct  them  timt,  if  tlicy 
find  that  these  acts  were  committed  by  the 
servants  of  the  defendant,  their  Unding  shall 
be  for  the  plaintiff.  Prasli  v.  Wabash  R.  Co. 
161  Mo.  App.  410,  132  S.  W.  57. 

In  Johnson  v.  Detroit  &  M.  R.  Co.  135 
Mich.  353,  07  N.  W.  700,  instructions  to  the 
jury  were  sustained  although  they  were 
thereby  required  to  find  defendant  guilty 
<^  negligence  if  they  found  certain  facts 
to  be  true  as  to  which  evidence  bad  been 
received. 

In  Newcomb  v.  New  York  C.  &  H.  R.  R. 
Co.  182  Mo.  687,  81  S.  W.  1069,  an  instruc- 
tion that  if  certain  facts  were  proved,  the 
defendant's  negligence  was  thereby  estab- 
lished, was  sustained.  To  the  same  elTcct 
is  BuUington  v.  Newport  News  ft  M.  Valley 
Co.  32  W.  Va.  436,  9  S.  E.  876. 

And  in  Indiana  Union  Traction  Co.  v. 
Lengley,  —  Ind.  — ,  98  N.  E.  728,  an  in- 
struction to  the  jury  was  upheld,  altlioiigh 
they  were  thereby  instnicted  that  the  de- 
fendant was  guilty  of  negligence  entitling 
the  plaintiff  to  recover  for  injuries  re- 
ceived by  the  derailment  of  one  of  its  cars 
in  which  he  was  riding  as  a  passenger,  if 
the  motorman  operating  the  same  failed 
to  keep  a  diligent  lookout  for  obstructlou 
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\>.  XV.  CO  n.  va.  zw,  £xi»  xo  o.  x-.  oja: 
Jackson  v.  Norfolk  ft  W.  R.  Co.  43  W.  Ya. 
386,  46  L.RA.  337,  27  S.  K  278,  31  S.  £. 
268,  1  Am.  N^.  Rep.  722;  McCreery  ». 
Ohio  River  R.  Co.  43  W.  Va.  110,  27  S.  E. 
327,  2  Am.  Neg.  Rep.  83;  Flanne^n  v. 
Chesapeake  ft  O.  R.  Co.  40  W.  Va.  436.  52 
Am.  St.  Rep.  896,  21  S.  E.  1028;  Robin&ss 
V.  West  Virginia  ft  P.  R.  Co.  40  W.  Va, 
583,  21  S.  E.  727.  As  applied  to  macbinerr 
and  instrumentalities  with  which  servants 
are  required  to  work,  the  rule  is  the  same. 
Whorley  v.  Raleigh  Lumber  Co.  70  W.  Va. 
122,  73  S.  E.  263;  Soward  v.  American  Car 
Co.  66  W.  Va.  266,  66  S.  E.  329;  Mit«Ii(4i 
V.  United  States  Coal  ft  CcdEe  Co.  67  W.  Vs. 
480,  68  S.  E.  366.  Violation  of  this  rule 
in  the  statonent  of  the  nuMitn  of  duty 

on  the  track,  and  the  failure  to  do  bo  csuised 
the  derailment. 

Where,  in  an  action  to  recover  the  valBc 
of  stock  killed  on  a  railroad,  the  only  iasoe 
was  whether  the  stock  was  kilted  at  night 
or  in  the  daytime,  and  no  evidence  was 
offered  by  the  railroad  company  as  to  doe 
care  in  operating  the  train  alleged  by  tb« 
plaintiff  to  have  killed  the  stock  in  the 
daytime,  it  was  held  that  the  court  properlv 
instructed  the  jury  that,  if  they  found  tlu't 
the  stock  was  killed  in  the  daytime,  the 
d^endant  was  guilty  of  sneh  negligenee  as 
to  render  it  liable  to  plaintiff.  Soutbera 
R.  Co.  V.  Chitwood,  110  Qa.  28,  45  S.  E.  708. 

Where  no  controversy  as  to  evidenco  existi. 

It  is  only  whwe  it  clearly  appears  fron 

the  undisputed  facts  judged  in  the  li^  I 
of  that  common  knowledge  and  experieDce 
of  which  courts  are  bound  to  take  notice,  I 
tliat  the  defendant  has  not  exercised  suoh 
care  as  men  of  common  prudence  usuallr 
exercise  in  a  position  of  like  exposure,  and 
the  evidence  la  of  such  a  conclusive  char- 
acter that  the  court  will  be  compelled  to 
set  aside  a  verdict  rendered  In  oppoaition 
to  it,  that  it  ma^  take  the  case  from  the 
'jury  and  determine  the  question  of  neg- 
ligence as  a  question  of  law.  The  question  | 
of  negligence  is  one  of  law  only  where  the 
facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  tbem. 
Northern  Texas  Traction  Co.  v.  Moberly, 
—  Tex.  Civ.  App.  — ,  109  S.  W.  483. 

Or  where  from  the  undisputed  facta  bo 
other  conclusion  but  that  of  the  deftrndant't 
negligence  can  reasonably  be  drawn,  the 
court  may  instruct  the  jury  that  the  acta 
complained  of,  if  proved,  constitute  n^li- 
gence.  Tob^  v.  Burlington,  C.  R.  &  N. 
R.  Co.  94  Iowa,  2.'>6,  33  1*R.A,  406.  62 
N.  W.  761;  Dallas  Conaol.  Klectric  Str«t 
R.  Co.  V.  Chambers,  66  Tex.  Civ.  App.  331. 
118  8.  W.  851. 

In  Union  P.  R.  Co.  v.  McDonald.  15! 
U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct  Sep. 
610,  it  is  said  that  where  there  is  Be  cea- 
trover  By  about  the  leadins  facta,  and  the 
defendant  is  guilty  of  nf^liffenea,  it  is  as* 
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oftca  retolta  in  rmnal.  Southern  R.  Co. 
T.  liMxaff  98  Ta.  692,  87  S.  E.  286;  AtUn- 
tie  ft  D.  R.  Co.  West,  101  Va.  IS,  42  S. 
E.  914;  Farlett  T.  Dunn,  102  Va.  469,  46 
S.  E.  467.  CoDiistenoy  vrith  Icfiml  prin- 
ciples ncceaaitatca  stich  a  result,  for  error 
in  the  giving  or  refusal  of  instructions  is 
presumed  to  hare  been  prejudicial,  and  to 
overcome  this  presumption  It  is  necessary 
for  tlie  court  to  be  able  to  see  that  no  in- 
jury was  done.  Ward  v.  Brown,  63  W.  Va. 
227,  44  8.  E.  488;  Hall  v.  Lyons,  29  W.  Va. 
410,  1  8.  E.  682;  Clay  T.  Robinson.  7  W. 
Va.  848;  Beaty  v.  Baltimore  ft  O.  R.  Co.  6 
W.  Va.  388.  Here,  for  the  reasons  stated, 
the  rulings  m  instructions  wiQ  necessitate 
reversal,  unless  the  evideno*  is  CMielnsiva  of 
plaintiff's  right  to  recover. 

error  for  the  trial  court  bo  to  declare,  since, 
the  facts  being  undisputed  and  showing  neg- 
ligence upon  the  part  of  the  defendant, 
wnich  was  the  primary  substantial  cause 
of  the  injury  complained  of,  the  question 
of  liability  upon  the  ground  of  negligence 
is  one  of  law. 

It  must  be  patent  to  every  reasonable 
mind  that  the  act  of  neglect  or  omission 
ramplained  of  was  negligence  on  the  part 
of  the  defendant,  in  order  to  authorize  the 
court  to  instruct  the  jury  that  such  act  or 
omisatoa  constitutes  negligence  which  will 
render  the  defendant  liable  to  the  plaintiff 
for  injuries  caused  thereby.  Campbell  v. 
Stanberry,  85  Mo.  App.  169. 

Negligence,  or  the  absence  of  csre,  Is  al- 
ways a  question  for  the  jury  when  there 
is  a  reasonable  doubt  as  to  the  facts,  or 
the  inferences  to  be  drawn  from  them;  hut 
when  the  facts  are  either  admitted  or  es- 
tablished by  undisputed  testimony,  it  is 
the  duty  of  the  court  to  declare  the  law  ap- 

glicable  to  tliem.   Henderson  Trust  Co.  v. 
tuart,  108  Ky.  167,  48  L.B  Jk.  49.  66  8.  W. 
3082. 

In  Korth  Carolina  what  constitutes  n^- 
ligence  or  reasonable  diligence  is  a  ques- 
tion of  law  for  the  court.  If  the  evidence 
is  all  to  the  same  effect,  the  court  may  in- 
struct the  jury  that  if  they  believe  the  evi- 
dence, there  is  or  is  not  negligence  as  the 
case  may  be.  Pleasants  v.  Raleigh  ft  A. 
Air  Line  R.  Co.  05  N.  C.  196.  But  this  rule 
is  modified  by  the  later  cases.  See  the  cases 
infra,  and  also  Russel)  v.  Carolina  C.  R. 
Co.  nS  N.  C.  10f)6,  24  8.  E.  612,  supra. 

Where  the  plaintiff  makes  out  such  a 
clear  case  of  negligence  that  there  can  be 
no  two  opinions  on  the  question  among  men 
of  fair  minds,  the  court  may  properly  in- 
struct the  jury  that  as  a  matter  of  law  the 
defendant  is  guilty  of  negligence.  Brown  v. 
Durham,  141  N.  C.  249,  63  8.  E.  613. 

It  has,  however,  been  asserted  that  it  is 
a  mistake  to  say  that  when  the  facts  are 
nndisputed,  the  question  of  negligence  is 
for  the  conrt,  for  thia  ia  generally  true 
only  of  that  class  of  cases  where  the  de- 
fendant has  failed  in  the  performance  of 
x  clear  lecal  duty.  When  the  question 
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An  armneoiu  InstrnetioB  ia  not  prejudi- 
cial if  the  avidenoe  ia  conduaive  by  rea< 
son  cS  ita  obaracter  or  the  forea  and  dfeet 
of  unemtroverted  facts,  so  as  to  leave  no 
posaible  room_  for  any  verdict  other  than  the 
one  rendered.  Wiggin  v.  Dillon,  60  W.  Va. 
313,  66  S.  E.  689;  Marcer  Academy  r.  Rusk, 
8  W.  Va.  373;  Colvfai  T.  Menefee,  11  Onrtt. 
87.  The  avidence  is  almost  entirdy  free 
from  emifiict  i^arding  the  vital  qinestlons 
in  the  caas.  Though  the  rooma  were  wdl 
lifted  on  the  ground  floor  and  In  tiu 
basement,  and  the  stairway  itaelf  had  con- 
siderable light  from  both  aourees,  the  trap- 
door was  in  a  secluded  place  in  which  nec- 
essarly  it  could  not  have  been  readily 
observed  by  one  ignorant  of  its  location.  The 
plaintiff  had  no  knowledge  of  it.   It  was 

arises  upon  a  state  of  facts  as  to  which 
reasonable  men  may  fairly  arrive  at  dif- 
ferent conclusions,  the  fact  of  negligence 
cannot  be  determined  until  one  or  the  other 
of  these  conclusions  has  been  drawn  by  the 
jury.  The  inferences  to  be  drawn  from 
the  evidence  must  be  certain  or  incontro- 
vertible, or  th^  cannot  be  decided  by  the 
court,  and  negligence  cannot  be  conclusively 
established  by  a  state  of  facts  upon  which 
fair-minded  men  may  well  differ.  Carring- 
ton  V.  Ficklin,  32  Gratt.  670  (action  against 
gratuitous  bailee  for  negligence). 

And  it  has  been  held  that  even  thoush 
there  is  no  controversy  in  respect  to  the 
faets,  the  question  of  negligence  of  the  de- 
fendant should  be  submitted  to  the  jury 
for  their  consideration  as  to  whether,  in 
view  of  all  the  circumstances,  the  defend- 
ant has  exercised  that  degree  of  care  which 
the  rules  of  law  require.  Shobert  v.  May, 
40  Or.  68,  56  L.R.A.  810,  91  Am.  St.  Rep. 
453,  66  Fac.  466. 

Where  the  facts  are  not  in  controvert, 
but  the  question  in  dispute  is  whether  they 
constitute  negligence  on  the  part  of  the 
defendant,  and  whether  the  acts  of  the 
latter  caused  the  action  of  the  plaintiff's 
intestate  which  resulted  in  his  injury  and 
death,  the  question  of  negligence  is  for  tite 
jurr,  and  not  for  the  court.  Illinois  C. 
R.  Co.  V.  Johnson,  221  111.  42,  77  N.  E.  692. 

In  Mobile  ft  0.  R.  Co.  v.  Coerver,  60 
0.  C.  A.  360,  112  Fed.  460,  it  was  held 
error  to  instruct  the  jury  that  the  defend- 
ant railroad  company  was  guilty  of  neg- 
ligence as  a  matter  of  law,  if  a  brakeman 
was  not  on  the  rear  or  hindmost  car  of  a 
train  which  was  being  backed  across  the 
hif;hway,  without  submitting  to  their  con- 
sideration the  question  as  to  the  environ- 
ment of  the  parties,  and  the  exercise  of  care 
both  on  the  part  of  the  person  injured  at 
the  crossing  and  the  parties  operating  the 
train. 

And  in  Alabama  G.  S.  R.  Co.  v.  Crocker, 
131  Ala.  584,  31  So.  561,  it  was  held  error 
for  the  court  to  instruct  the  jury  that, 
having  regard  to  its  construction  and  sit- 
uation, a  turntable,  if  left  unfastened  or 
unguarded,  was  likely  to  attra«i.tbe  intar- 
Digitized  by  LjOOQ  IC 


not  guarded  in  any  way,  and  there  was 
nothing  to  warn  her  of  ita  presence.  She 
had  oceuion  in  the  course  of  her  employ- 
ment  to  make  use  of  the  stairway  in  going 
from  the  ground  floor  to  the  basonent,  and 
might  also  properly  use  it  in  reaching  to 
the  wall  or  shelves  on  it  tor  articles  called 
for  by  eustomers.  The  boy  who  did  the 
sweeping  had  orders  never  to  leave  it  open 
except  when  he  was  actually  sweeping  dust, 
waste  paper,  and  other  ddhria  through  it, 
but  the  plaintiff  bad  no  knowledge  of  this 
instruotion.  To  her,  therefore,  the  danger 
was  a  hidden  and  secret  one. 

Though  there  was  no  desi^  on  the  part 
of  her  employers  that  the  trapdoor  should 
ever  be  left  open  exe^t  at  intervals  for 
the  po'formance  of  a  particular  duty,  it 

ference  of  children,  and  that  this  danger 
was  ao  apparent  that  the  defendant,  in  the 
exercise  of  ordinary  prudence,  ought  to 
anticipate  that  children  'would  reaort  to 
it  and  be  injured  by  it  if  it  was  bo  left, 
since  that  was  a  question  for  the  jury. 

Where  defendant  fails  to  perform  Bomc. 
duty. 

When  the  measure  of  duty  is  not  unvary- 
ing, when  a  higher  degree  of  care  is  re- 
quired under  some  circumatances  than 
under  others,  and  when  both  the  duty  and 
the  extent  of  the  performance  are  to  be 
ascertained  as  facts,  the  jury  alone  are 
authorized  to  determine  defendant's  neg- 
ligence. Arnold  V.  Pennsylvania  R.  Co. 
115  Pa.  135,  2  Am.  St  Sep.  642,  8  Atl. 
213. 

Unless  there  is  a  law  declaring  the  duty 
of  defendant  under  the  circumstances  pre- 
sented in  a  particular  case,  it  is  error  for 
the  court  to  charge  the  jury  that  failure 
of  the  defendant  to  perform  this  duty  con- 
stitutes n^ligence  on  ita  part.  Texas  & 
P.  R.  Co.  V.  Murphy,  46  Tex.  356,  28  Am. 
Rep.  272,  6  Am.  Neg.  Cas.  4G2;  Missouri 
P.  R.  Co.  v.  Lee,  70  Tex.  501,  7  S.  W.  857; 
International  &.  G.  N.  R.  Co.  v.  Dyer,  76 
Tex.  160,  13  S.  W.  377;  Gulf,  C.  &  S.  F. 
R.  Co.  T.  Anderaon.  76  Tex.  244,  13  S.  W. 
196;  Texas  &  P.  R.  Co.  v.  Roberts,  2  Tex. 
Civ.  App.  Ill,  20  S.  W.  960. 

So,  an  instruction  is  erroneous  which  de- 
fines certain  duties  of  the  defendant  and 
then  charges  that  the  failure  to  perform  the 
same  constitutes  negligence.  Ft.  Worth  &. 
R.  G.  R.  Co.  V.  Dial.  38  Tex.  Civ.  App.  260, 
85  S.  W.  22. 

Or  which  declares  that  the  defendant  ia 
guilty  of  negligence  if  the  accident  which 
caused  the  injury  complained  of  might  have 
been  avoided  by  its  employees  by  the  use 
of  any  and  all  means  in  their  power.  Aus- 
tin &  N.  W.  R.  Co.  V.  McSweeu,  —  T«e. 
Civ.  App.  — ,  32  S.  W.  376. 

It  ia  erroneous  to  instruct  the  jury  that 
the  defendant  is  guilty  of  npRligcnce  if  it 
failed,  within  a  reasonable  time,  to  take 
steps  to  remedy  tht  dangerous  condition 
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was  incimibent  upon  them  to  giive  her  warn- 
ing of  its  presence  and  use.  Falardttu  t. 
Hoar,  192  Mass.  263,  78  S.  E.  456;  Thomp. 
Neg.  §  4059;  Brown  v.  Ann  Arbor  R.  Ca 
118  Mich.  205,  76  N.  W.  407;  Baiker  t. 
Ohio  River  R.  Co.  51  W.  Va.  423,  90  An. 
St.  Rep.  808,  41  S.  E.  148,  12  Am.  Xeg.  Rep. 
880;  Bailey,  Personal  Injuries,  $  121,  p. 
307.  The  danger  from  t^is  trapdoor  ud 
the  use  made  of  it  to  a  servant  ignorut 
its  location  is  perfectly  obvious,  and  shonld 
have  been  provided  against  in  some  my.  A 
busy  clerk  or  saleswoman  ignoxmnt  of  ita 
presence,  in  the  hurry  incidcDt  to  her  at- 
tention to  customers,  m^^ht  easily  walk  ii- 
to  it  while  open  and  used  in  exact  confonn- 
ity  with  the  directUms  given  to  the  bor. 
Frobabilify  of  his  leaving  it  open  momcii- 

of  its  premiaes  cauaed  by  the  free^ino  of 
ice  on  the  edge  of  the  platform  to  the  sta- 
tion located  thereon.  Olopp  v.  Interbor- 
ough  Rapid  Transit  Co.  69  Misc.  593,  Vh'i 
N.  Y.  Supp.  184. 

But  the  court  may  declare  as  a  matter 
of  law  that  an  omission  on  the  part  of  the 
defendant  to  perform  some  duty  consti- 
tutes negligence  where  the  precise  measure 
of  the  duty  ia  determined  and  clearly  de- 
fined. McCully  V.  Clarke,  40  Pa.  399.  SO 
Am.  Dec.  584;  Empire  Tranap.  Co.  v.  v.'am- 
sutta  Oil  Bef.  &  Min.  Co.  63  Pa.  14.  3 
Am.  Rep.  615,  approved  in  Pennflvlvanii 
Canal  Co.  v.  Bentley,  66  Pa.  30;  Philadel- 
phia, W.  &,  B.  R.  Co.  V.  Stinger.  78  Pa.  219. 

In  Pennsylvania  R.  Co.  v.  IVnsil,  70 
Ind.  569,  36  Am.  Rep.  188,  it  is  said  thit 
"the  cases  in  which  the  question  of  n^li- 
gence  can  be  thus  withdrawn  from  the  jury 
are  of  comparatively  rare  occurrence.  It 
is  only  when  the  circumatances  of  a  case 
are  such  that  the  standard  of  duty  ia  fixed 
and  certain,  or  when  the  measure  of  duty 
is  defined  by  law  and  is  the  same  under  all 
circumatances,  or  when  the  negligence  ii 
so  clearly  defined  and  palpable  that  no  ver 
diet  could  make  it  otherwise,  that  the  court 
is  authorized  to  make  the  question  of  neg- 
ligence one  of  law,  and  not  ol  fact." 

Where  defendant  has  violated  a  statute  or 
ordinance. 

Generally,  as  to  violation  of  police  or- 
dinance as  ground  for  private  action,  k? 
note  in  5  L..R.A.(N.S.)  186;  and  as  to 
violation  of  statute,  see  note  in  9  L.R.A, 
(N.S.)  338. 

It  ia  not  erroneous  to  instruct  the  jnn- 
that  if  they  find  the  act  of  the  defendant 
was  in  violation  of  a  statute  or  ordinafltf- 
and  this  act  was  the  proximate  cause  of 
the  injury  complained  of,  it  conatitutos 
negligence  rendering  him  liable  for  the  in- 
juries occasioned  thereby. 

Colo. — Colorado  Midland  R.  Co.  v.  Rob- 
bins,  30  Colo.  449,  71  Pac.  371. 

Ga. — Auguata  R.  &  Electric  Co.  v.  Smith, 
121  Ga.  20,  48  S.  E.  961,  17  Am.  Keg.  Bep- 
33. 
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tarily,  u  he  did,  might  well  have  been  fore- 
■een  and  contemplated  alao. 

It  ia  unusual  to  hold  a  master  guilty  of 
negligence  upon  facts  adduced  in  evidence 
as  matter  of  law,  hat  to  do  so  is  not  ineon- 
alBtent  with  law.  On  the  contrary,  it  ac- 
cords perfectly  with  the  prlnciplM  upon 
which  the  courts  deny  recovery  on  the 
ground  of  contrihutory  negligence,  when  the 
state  of  the  evidmce  is  such  as  to  permit 
only  one  reastmable  conclusion  or  opinion. 
Ordinarily  the  courts  are  not  called  upon  to 
exercise  this  power  on  behalf  of  the  plain- 
tiff. He  generally  insists  upon  submitting 
his  side  of  the  case  to  the  juty,  and  the 
court  interferes  at  the  faistanee  of  the  de- 
fendant, on  the  ground  of  oonelusiveneas  of 
the  evidence.   Hence  precedents  for  the  ap- 

Mo.— Owms  V.  Hannibal  ft  St.  J.  R.  Co. 

68  Mo.  386.  * 

Ohio. — Cincinnati  Street  R.  Co.  v.  Mur- 
ray. 63  Ohio  St.  570,  30  L.R.A.  608,  42 
X.  E.  fi06,  12  Am.  N^.  Cas.  442. 

Tex.— Dallas  Consol.  Electric  Street  S. 
Co.  V.  Chambers,  66  Tex.  Civ.  App.  331, 
118  S.  W.  861;  Galveston,  H.  ft  H.  R.  Co. 
V.  Levy,  36  Tex.  Civ.  App.  107,  79  S.  W. 
879;  May  v.  Hahn,  22  Tex.  Civ.  App.  365, 
.54  S.  W.  416;  San  Antonio  ft  A.  P.  R.  Co. 
V.  Long,  4  Tex.  Civ.  App.  497,  23  S.  W. 
41)0,  10  Am.  Neg.  Caa.  306. 

Utah. — Smith  v.  Mine  ft  Smelter  Supply 
Co.  —  UUh,  — ,  88  Pac.  683. 

In  the  Utter  case  it  is  said  that  where 
the  standard  of  duty  or  ears  is  fixed  by 
law  or  ordinance,  and  such  law  or  ordinance 
is  with  reference  to  the  safety  of  life,  limb, 
or  property,  then,  as  a  matter  of  necessity, 
tlie  violation  of  euch  law  or  ordinance  con- 
stitutes negligpnoe  which  is  actionable  if 
it  is  the  proximate  cause  of  the  injury. 

Of  course,  unless  the  violation  of  the 
statute  or  ordinance  is  the  proximate  cause 
of  tlie  injury,  it  is  error  for  the  court  to 
instruct  the  jury  that  the  violation  con- 
stitutes actionable  n^ligcnce.  Texas  C.  R. 
Co.  V.  Mallard,  —  Tex.  Civ.  App.  — ,  127 
8.  W.  11]  7. 

And  on  the  theory  that,  although  the 
violation  of  a  village  ordinance  constitutes 
negligence,  it  is  not  actionable  negligence 
unless  such  violation  is  the  proximate  cause 
of  the  injury,  it  has  been  suggested  that  the 
better  plan  is  for  the  court  to  submit  the 
question  of  legal  negligence  to  the  jury,  to- 
t'cther  with  the  quostion  of  negligence  in 
fact.  International  ft  G.  N.  R.  Co.  v.  Jack- 
■on,  41  Tex.  Civ.  App.  51,  90  S.  W.  918. 

And  the  rule  does  not  apply  where  ani- 
mals are  killed  on  a  railr<iad  crossing  by  a 
train,  altliough  the  train  is  running  at  a 
rate  of  speed  prohibited  by  ordinance,  or 
the  whistle  of  the  locomotive  is  not  sounded 
or  the  bell  run^  as  required  by  law,  where 
the  animals  killed  are  on  the  highway  in 
violation  of  a  city  ordinance.  Houston  ft 
T.  C.  R.  Co.  V.  Jones,  16  Tex.  Civ.  App. 
]71>.  40  S.  W,  74S. 

Where  the  question  whether  the  defend- 
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plication  ol  the  principle  in  favor  of  the 
plaintiff  and  a^inat  the  defendant  arc  few. 
"No  doubt  can  he  entertained  that  this 
court  recognizes  the  principle  that  there  ii 
such  a  thing  aa  negligence  per  se  or  legal 
negligence,  just  as  there  is  such  a  thing  as 
le^  fraud.  In  cases  where  the  common 
experioioe  of  mankind  and  the  common  con- 
census of  prudent  persona  have  rect^ized 
that  to  do  or  omit  to  do  certain  acts  ia  pro- 
lific of  danger,  we  may  call  the  doing  or 
omission  of  them  legal  negligence."  Carri- 
co  V.  West  Virginia,  C.  ft  P.  R.  Co.  85  W. 
Va.  389,  397,  14  S.  E.  12,  16,  10  Am.  Neg. 
Gas.  420.  "If  negligence  and  the  necessary 
damage  proximately  flowing  from  it  are  so 
clearly  proved,  both  in  fact  and  inferoiee, 
that  there  is  no  room  for  ui  honest  differ- 

ant,  in  furnishing  equipment  for  its  em- 
ployees, has  failed  to  furnish  the  same  in 
accordance  with  requirements  of  an  act  of 
Congress,  depends  upon  the  existence  of 
certain  facts.  Including  the  want  of  due 
care  in  furnishing  the  equipment,  it  ia 
error  for  the  court  to  instruct  the  jury  that 
the  defendant  is  liable  if  the  equipment  did 
not  comply  with  the  requirements  of  the 
act  of  Congress.  Southern  P.  Co.  v.  Allen, 
48  Tex.  Civ.  App.  66,  106  S.  W.  441. 

Where  certain  duties  are  imposed  upon 
c<Hnmon  carriers  by  statute,  the  question 
whether  in  a  proper  case  the  eonditiona  are 
such  aa  to  require  performance  is  one  of 
fact  for  the  jury,  and  it  is  error  for  the 
court  to  instruct  the  jury  that  the  failure 
to  perform  constitutes  negligence.  Mis- 
souri, K.  ft  T.  R.  Co.  v.  Williams,  —  Ter, 
Civ.  App.  — ,  133  S.  W.  499. 

Right  of  court  to  assume  defendant's  n^* 
ligence. 

An  instruction  is  erroneous  where  it  as- 
sumes the  negligence  of  the  defendants,  and 
merely  leaves  to  the  jury  the  question  of 
whether  such  negligence  was  the  proximate 
cause  of  the  injury  complained  of. 

Ala. — Richmond  ft  D.  R.  Co.  v.  Green- 
wood, 69  AU.  601,  14  So.  406,  11  Am.  Keg. 
Cas.  9. 

111.— Ohio  ft  M.  R.  Co.  V.  Tliillman, 
143  111.  127,  36  Am.  St.  Rep.  S.'ig,  32  N.  E. 
529;  Anderson  v.  Moore.  108  111.  App.  106; 
William  Graver  Tank  Works  v.  McGee,  58 
III.  App.  260;  LaSalle  v.  Thorndike,  7  111. 
App.  282. 

Mo. — Liikamiski  v.  American  Steel  Foun- 
dries. 162  Mo.  App.  631,  142  S.  W.  1093. 

Tex.— Texas  ft  P.  R.  Co.  v.  Felker,  42 
Tex.  Civ.  App.  256,  93  S.  W.  477;  St.  Louis 
S.  W.  R.  Co.  V.  Gentry,  —  Tex.  Civ.  App. 
— ,  74  S.  W.  607;  Missouri,  K.  ft  T.  R.  Co. 
v.  Wood,  —  Tei.  Civ.  App.  — ,  81  S.  W. 
1187. 

It  is  not  error,  however,  for  the  court  in 
an  instruction  to  the  jury  to  assume  the 
nogligenre  of  the  defendant  where,  from  the 
undisputed  evidence,  the  negligence  of  the 
defendant  appears,  and  no  attmpt  is  made 
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court  should  direct  a  verdict  for  the  plain- 
tiff."  Sbeartn.  A  Redf.  Heg.  f  56;  Hogan 
Manhattan  B.  Co.  148  N.  T.  £8.  4S  N.  S. 
403. 

In  most  cases  of  this  class,  there  is  evi- 
dence of  contributory  negligence  sufficient 
to  carry  them  to  a  jury.  Brown  v.  Ann 
Arbor  R.  Co.  118  Mich.  20fi,  76  N.  W.  407; 
Bateman  t.  New  York  C.  k  H.  R.  R.  Co. 
178  N.  Y.  84,  70  N.  E.  109,  16  Am.  Veg. 
Rep.  162;  Debus  t.  Armour  &  Co.  84  Keb. 
224,  320  N.  W.  1110.  But  hens  we  have  no 
evidence  at  all  of  contributory  negligence, 
and  are  called  upon  to  say  whether  the  un- 
disputed facts  make  a  clear  case  of  negli- 
gence on  tlie  part  of  the  defendants,  and  we 
are  of  opinion  that  th^  do.  This  class  of 
cases  does  not  fall  within  the  law  of  fellow 
servantcy,  because  the  risks  are  extraordi- 
nary and  not  assumed  unless  known.  An- 
thony V.  Leeret,  105  N.  Y.  691,  12  N.  E. 
5S1;  Kolb  V.  Sandwich  Enterprise  Co.  36 
III.  App.  419;  Wannamaker  v.  Burke,  111 
Pa.  423,  2  Atl.  500;  Balle  v.  Detroit  Leather 
Co.  73  Mich.  158,  41  K.  W.  216;  Whatley 
V.  Block,  95  Ga.  15,  21  S.  E.  985,  14  Am. 
Neg.  Cas.  34;  Browne  v.  Si^el,  C.  A  Co.  101 
III.  226,  60  N.  E.  816;  Johnson  v.  Tacoma 
Mill  Co.  22  Wash.  88,  60  Fac.  S3.  "A  prin- 
ciple which  has  been  formulated  and  ap- 
plied BO  frequently  as  to  have  become  axio- 
matic is  that  a  servant  is  prima  facie  not 
chargeable  with  an  assumption  of  extraor- 
dinary risks, — risks,  that  is  to  say,  which 
may  be  obviated  by  the  exercise  of  reason- 
able care  on  the  master's  part."  1  Labatt, 
Mast.  &  S.  §  270.  "In  statements  of  the 
general  principle  enunciated  in  the  last  see- 
by  the  latter  to  explain  or  excuse  tlie  same. 
Morris  t.  O'Brien,  81  111.  App.  202. 

And  even  though  such  an  instruction  is 
erroneous,  if  no  just  conclusion  can  be  ar- 
rived at  by  the  jury  otlier  than  that  the 
plaintiff  was  injured  through  the  n^ligence 
of  the  defendant,  a  verdict  in  favor  of  the 
plaintiff  will  be  sustained.  Missouri,  K. 
ft  T.  R.  Co.  V.  Stone,  —  Teat.  OiT.  App.  — , 
125  S.  W.  687. 

Right  of  court  on  apponl  to  declare  defend- 
ant negligent. 

Wliere  the  defendant's  negligence  is  clear, 
and  no  just  conclusion  can  be  arrived  at 
by  a  jury  other  than  that  the  plaintiff 
was  injured  by  the  negligence  of  the  de- 
fendant a  verdict  in  favor  of  the  plaintiff 
will  be  sustained  on  appeal,  although  the 
trial  eonrt  erroneously  instructed  the  jury. 
Ibid.  And  see  Reillt  v.  NicoLXh 
I  An  erroneous  instnietion  as  to  the  degree 
of  negligence  which  will  authorize  a  re- 
covery against  defendant  will  not  entitle 
defendant  to  a  reversal  of  the  case  where, 
tmdcr  the  undisputed  facts,  the  defendant  is 
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ogntze,  in  the  form  of  an  exceptive  limita- 
tion, the  existence  <rf  tbs  principle  whidi 
declares,  as  will  presently  be  shown,  the 
circumstances  under  which  a  risk,  tiiongli 
extraordinary,  is  deemed  to  have  been  as- 
sumed. An  extraordinary  risk,  it  is  said, 
is  not  assumed  unless  it  is,  or  ought  to  be, 
known  to  and  comprehended  by  the  servant, 
or — as  the  same  conception  may  also  be 
expressed  in  logically  equivalent  terms— 
where  the  servant  is  chargeable  neither 
with  an  actual  nor  a  constructive  knowl- 
edge and  comprehension  of  tlie  risk."  Id.  j 
271;  Bailey,  Personal  Injuries,  §  367,  pp. 
972,  1008.  The  rule  exonerating  ^nployers 
from  liability  to  their  servants  for  injuriei 
by  acts  of  fellow  servants,  on  the  theory  of 
an  assumption  of  such  risks  by  fellow  serv- 
ants themselves,  as  stated  in  oxir  own  de- 
cisions, limits  the  assumption  to  ordinary 
risks  incident  to  the  business.  Beuhring  v. 
Chesapeake  ft  O.  R.  Co.  37  W.  Va.  502,  16  S. 
E.  435;  Bems  v.  Gaston  Gas  Coal  Co.  27 
W.  Va.  285,  6S  Am.  Bep.  304;  Young  v. 
West  Virginia,  a  ft  F.  B.  Co.  42  W.  Va 
112,  24  8.  E.  616;  Core  Ohio  lUver  B. 
Co.  38  W.  Va.  486,  18  S.  E.  696.  The  risk 
of  injury  encountered  by  the  plaintiff  here 
was  obviously  an  extraordinary  one,  be* 
cause  it  did  not  result  from  the  act  of  the 
fellow  servant  alone.  The  instrumentali^ 
provided  for  his  use,  when  properly  oper- 
ated, was  dangerous  to  a  person  ignorant  of 
ita  presence  and  use.  Plaintiff's  injury  wsa 
the  result  of  the  concurrent  action  of  the 
employer  and  the  fellow  servant,  and  the 
case  is  governed  by  a  principle  declared  in 

prima  facie  guilty  of  n^Iigence,  and  there 
IS  no  evidence  introduced  tending'  to  free 
it.  Magrane  t.  St  Louia  ft  S.  B.  Co.  183 
Mo.  119,  8J  S.  W.  1168. 

Where  the  negligence  of  the  defendant 
is  clearly  established  by  undisputed  evi- 
dence, on  appeal  the  court  will  not  reverse 
a  judgment  for  the  plaintiff  for  errors  in 
submitting  the  question  of  n^ligence  to 
the  jury,  since  on  this  point  question 
should  have  been  taken  from  the  jury  en- 
tirely. Grimm  t.  Omaha  Electric  Light  ft 
P.  Co.  79  Neb.  387,  118  N.  W.  620,  114  M. 
W.  769. 

Where,  on  appeal  from  the  trial  ooort  to 
a  court  of  inferior  jurisdiction,  in  an  actios 
to  recover  damages  for  injuries  received  br 
the  plaintiff  through  the  allied  n^ligent 
act  of  the  defendant,  the  latter  court  set 
aside  the  verdict  on  the  ground  that  the 
defendant  waa  per  m  guilty  of  negligence, 
on  appeal  frinn  this  action  to  a  higher  eonrt 
the  order  granting  a  new  trial  will  be  set 
aside  where  the  question  whether  the  act 
complained  of  was  n^Ugence  was  properif 
for  the  jury.  Locke  t.  Waldron,  75  A» 
DiT.  162,  77  N.  Y.  Supp.  40S.       A.  a  ft 
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Xay  T.  Elk  Ridge  Coal  ft  Coke  Co.  S4  W.  Vs. 
S88,  61  S.  E.  166.  ■ 

In  this  state  of  the  evidence  the  inac- 
curacies of  the  instructions  given  for  the 
plaintiff  are  harmless,  and  the  court  waa 
justified  in  refusing  certain  instructions  re- 
quested bjr  the  defendants,  invoking  the  law 
of  fellow  servantcy  and  endeavoring  to  ob- 
tain findings  aa  to  whether  the  defendants 
bad  exercised  due  care  in  providing  a  safe 
place  for  work  b^  the  plaintiff.  Under  the 
evidence,  no  proper  instruction  exonerating 
the  defendant  on  the  theory  of  aasumption 
of  risk  could  have  been  given,  nor  was  there 
any  basis  in  it  for  an  instruction  aa  to  rea- 
aonable  care  on  the  part  of  the  defendant. 

For  the  reasons  stated,  the  judgment  will 
be  aflkmed. 


VEST  TIBGINIA  SUFREiim  OOUBT 
OF  APPEAIiS. 

.ALLEN  B.  KOUi 

K.  W.  DAILET,  Jndgsb 

(—  W.  Va.  --^  79  8.  E.  MS.) 

Indictment  —  vnUdltr  —  Illegal  evi- 
dence. 

1.  An  indictment  eannot  be  quashed  be- 
eanse  it  was  found  upon  illegal  cridence. 

Headnotes  by  WXLLUifB,  J. 

Note.  ^  Improper  evtdettee  am  ground 
for  qtuithing  tndlelmetU. 

I.  General  rule,  1207. 
II.  Where  only  part  of  evidence  is  im- 
proper. 

a.  In  general,  1209. 

b.  Testimony   of   incompetent  wit- 

ness, 1210. 

m.  Where  accused  compelled  to  testify 

against  himself,  1210. 
IV.  New  York  rules,  1211. 

As  to  competency  of  evidence  before  grand 
jurr,  generally,  see  note  to  Com,  t.  Hayden, 
28  L.R.A.  3ia. 

As  to  sufficiency  of  evidence  before  grand 
jury  to  sustain  indictmentt  see  note  to  State 
T.  Peterson,  28  L.R.A.  324. 

As  to  the  right  of  an  indicted  person  to 
inspect  the  minutes  of  the  ifrand  jury,  see 
note  to  State  v.  Rhoada,  27  L.R.A.(lirJS.) 
558. 

7.  General  rule* 

In  accordance  with  the  uniform  rule, 
often  recognized  bj  statute,  that  a  grand 
jury  ought  to  receive  only  competent  legal 
evidence  (20  Cyc.  1S46),  it  seems  that,  in 
some  jurisdictions,  while  the  court  cannot 
inquire  into  the  sufficiency  of  the  evidence 
before  a  grand  jury,  it  may  inquire  into 
the  legalitv  of  suck  evidence,  and  if  it  is 
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Prohlblttott  —  to  prevent  entertainment 
ot  plea. 

2.  Prohibition  lies  to  prevent  a  trial 
court  from  entertaining  a  plea  to  an  in- 
dictment, challenging  tne  l^[alify  or  auffi- 
cieoer  td  tha  evidence  on  which  it  waa 
found. 

{Poffrabarger  and  Miller,  JJ..  dissent.) 
<May  20,  1913.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  judge  of  the  Circuit 
Court  of  Berkeley  County  frMn  proceeding 
to  try  matters  arising  on  the  filing  of  pleas 
in  abatement  of  an  indictment  against 
Claude  W.  Stewart  for  felony.  Writ 
awarded. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Allrai  'B.  Noll  and  Forrest 
W.  Brown  for  petitimier. 

Williams,       delivered  the  opinion  of 

the  court: 

Claude  W.  Stewart,  who  was  Indicted  for 
felony  at  the  January  term  of  tha  eircuit 
eonrt  of  Berkeley  eounty,  appeared  In  court 
and  tendared  three  several  pleas  in  abate- 
ment,  averring  that  there  was  no  legal  evi- 
dence before  the  grand  jury  on  whir>h  they 
could  find  the  indictments.  The  attorney 
prosecuting  for  the  state  objected  to  the 
filing  of  the  pleas,  and  moved  the  court  to 
require  defendant  to  plead  or  demur  to  the 
iadietmentp.  The  court  overruled  the  motion 

plainly  illegal  and  incompetent,  as  a  whole, 
sbould  quash,  the  indictment.  Royce  v. 
Territory,  5  Okla.  61,  47  Pac.  1083. 

As  said  in  State  v,  Logan,  1  Nev,  609: 
"If  there  be  nothing  to  support  the  bill 
but  evidence  clearly  incompetent,  and  which 
would  not  be  admissible  at  the  trial,  as  the 
sole  testimony  of  a  person  rendered  incom- 
petent by  conviction  of  an  infamous  crime, 
the  indictment  may  be  quashed  before  plea.** 

So,  an  indictment  should  be  quashed 
where  the  only  evidence  before  the  grand 
jury  as  to  an  essential  element  of  th%of- 
fense  charged  was  illegal,  hearsay  and«ec- 
ondaiT  evidence.   Rovee  v.  Territory,  supra. 

And  in  State  v. 'Fellows,  3  ?J.  O.  (2 
Hayw.)  340,  it  was  held  that  an  indict- 
ment should  be  quashed  if  fouiAl  PDlcly  on 
the  testimony  oi  an  incompetent  witness, 
although  there  is  other  testimony  ready  to 
support  it  on. the  trial. 

Likewise,  "in  extreme  cases,  when  the 
court  can  see  tiiat  the  finding  of  a  grand 
jury  is  tMsed  upon  .  .  .  such  palpably 
incompf;tent  evidence  as  to  indicate  that 
the  indictment  resulted  from  prejudice,  or 
was  found  in  wilful  disregard  of  the  rights 
of  the  accused,  the  court  should  interfere 
and  quash  the  indicimeni."  United  States 
T.  Farrington,  6  Fed.  343.  In  this  case  the 
court  further  said:  "If  there  was  evidence 
whkh  authorized  an  indictment,  it  was  so 
blended  with  and  obscured  by  the  mass  of 
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the  pleas  in  abatemmt  should  be  deter- 
mined; and  the  attorney  general  and  the  at- 
torney appointed  to  prosecute  the  case  in 
the  court  below  have  applied  to  this  court, 
on  behalf  of  the  state,  for  a  writ  of  prohi- 
bition to  prohibit  S.  W.  Daly,  judge  of  said 
court,  from  proceeding  to  try  the  matters 
set  up  in  said  pleaa. 

The  law  of  tiiis  st&te  docs  not  pennit 
the  court  to  go  behind  an  indictment  to  in- 
quire into  the  evidence  considered  by  the 
grand  jury,  either  to  determine  its  legality 
or  its  sufficiency.  "An  indictment  cannot  be 
quashed  because  it  resta.  In  whole  or  part, 
on  incranpetent  evidenee,"  is  the  rule  that 
was  declared  in  State  v.  Woodrow,  68  W. 
Va.  527,  2  L.B.A.(N.S.)  862,  112  Am.  St. 

hearsay  and  otherwise  incompetent  testi- 1 
mony,  that  it  was  impossible  for  the  jury  | 
to  d'istinguisli  it ;  and  it  would  be  expect- 1 
in^  too  much  of  a  body  untrained  in  ju- 1 
dicial  investigatiou,  to  believe  that  they 
could  discriminate  intelligently  between  the 
Gompetmt  and  the  incompetent  evidence,  bo 
as  to  accord  due  weight  to  the  former  and 
be  uninfluenced  by  the  latter." 

And  in  Com.  T.  Price,  3  Pa.  Co.  Ct.  175, 
it  is  held  that  an  indictment  will  be 
quashed  if  found  by  the  ^and  jury  in  whole 
or  in  part  upon  the  te8tim<my  or  statement 
of  a  witness  before  them  who  was  not 
sworn.  The  court  said:  "We  cannot  tell 
whether  the  grand  jury  found  the  indict- 
ment upon  the  testimony  of  this  witness 
alone,  or  upon  that  of  others;  nor  can  we 
inquire  into  that.  He  was  before  the  grand 
jury,  made  his  statement,  and  was  not 
le^lly  sworn,  although  he  may  have  sup- 
posed he  was.  ...  It  may  be  the  de- 
fendant is  not  prejudiced  by  this,  but  the 
forms  of  law  are  important  to  be  main- 
tained, and  no  witness  should  make  a  state- 
ment before  the  grand  jury  upon  which  an 
indictment  is  to  be  returned  without  being 
sworn  to  make  it.  This  is  a  rule  of  law 
that  is  proper  and  ought  to  he  maintained." 

This  rule,  that  the  court  may  inquire  into 
the  legality  of  the  evidence  before  a  f^and 
jury,  upon  which  that  body  has  returned  an 
indictment,  finds  some  support,  alst^ — in- 
feraitially,  at  least, — in  many  of  the  cases 
cited  below  under  subdivision  II.,  "Where 
only  part  of  evidence  is  improper,"  as  such 
cases,  in  holding  that  an  indictment  cannot 
be  quashed  merely  on  the  ground  that  there 
was  some  illegal  evidence  before  the  grand 
jury,  where  there  was  also  other  and  Iwal 
evidence,  seems  to  imply  that  the  court  has 
the  power  to  inquire  into  the  legality  of  the 
evidence  before  that  body,  upon  a  motion 
to  quash  the  indictment. 

On  the  other  hand,  it  has  been  held,  as  in 
Noll  v.  Dailet,  that  the  court  cannot  go 
behind  an  indictment  to  inquire  into  the 
character  of  the  evidence  before  the  grand 
jury,  with  a  view  to  the  quashinf:  of  the 
indictment  found  thoroupon  (United  Stites 
V.  Swift,  186  Fed.  1002;  State  v.  Bovd,  2 
47  L.B.A.(N^.) 


That  was  the  first  ease  :to  come  btfore  thii 
court  involving  the  question.  Woodrow  had 
filed  a  plea  is  abatement,  allying  that  the 
indictment  was  found  agminat  him  on  tbe 
testimony  of  his  wife,  an  Incompetoit  wit- 
ness. The  court  rejected  his  plea  and  re- 
fused to  quash  the  indictment,  and  this 
court  sustained  that  ruling. 

The  practice  in  this  respect,  however,  is 
not  uniform  throuj^out  the  country;  some 
of  the  courts  holding  that,  if  the  indictment 
is  found  entirely  upon  Ul^al  evidence,  it 
may  t>e  quashed  upon  plea  in  abatemoit.  2S 
Cyc.  205;  10  Enc.  PI.  &  Pr.  395.  Bnt  a 
number  of  states,  including  Virginia  and 
West  Virginia,  hold  that  an  indictment  re- 
turned by  a  grand  jury,  properly  consti- 

I  Hill,  L.  288,  27  Am.  Dec.  376;  Wadlev  v. 

Com.  88  Va.  804,  35  S.  E.  452:  SUte  v. 
I  Woodrow,  58  W.  Va.  527,  2  L.R.A.(Ni:.) 
I  862,  112  Am.  St.  Rep.  1001,  52  S.  E.  543. 
6  Ann.  Cas.  180);  and  that  an  indictment 
cannot  be  quashed  because  it  rests  whoUv 
or  in  part  on  illegal  or  incompetent  eri- 
dence  (I'nitcd  Stat^  v.  Swift,  supra;  State 
V.  Davton,  23  N.  J.  L.  49,  53  Am.  Dee. 
270;  Wadley  v.  Com.  and  SUte  t.  Wood- 
row,  supra). 

So,  in  State  v.  Faeset,  16  Conn.  457,  it 
was  held  that,  on  a  motion  to  quash  aa 
indictment,  no  evidence  is  admissible  as  to 
the  nature  of  the  evidence  given  before  the 
grand  jury,  upon  which  the  indictment  w«s 
based;  and  even  if  illegal  evidence  was 
so  given,  it  is  no  ground  for  quashing  the 
indictment. 

And  in  State  Bobois,  —  Del.  — ,  78 
Atl.  305,  it  is  held  that,  in  the  atofnn 
of  any  allegation  or  averment  of  fraud  or 
corruption  on  the  part  of  the  grand  jury, 
the  court  will  not  grant  a  motion  permit- 
ting an  accused  to  offer  testimony  to  show 
that  the  indictment  against  him  was  foand 
upon  illegal  and  improper  testimtmy. 

Likewise,  in  California,  where  a  statute 
prescribes  the  grounds  of  a  motion  to  qoaah 
or  set  aside  an  indictment,  and  omits  as  one 
of  them  the  question  of  competency  of  the 
evidence  presented  to  and  received  by  the 
grand  jury,  it  is  held  that  the  queation 
whether  or  not  the  grand  jury  found  an  in- 
dictment on  illegal  evidence,  contrary  to 
the  mandate  of  the  Penal  Code,  is  not  one 
which  can  be  considered  on  a  motion  to  set 
aside  the  indictment.  Borello  v.  Superior 
Ct.  8  Cal.  App.  215,  96  Pac.  404;  People 
V.  Hatch,  13  Cal.  App.  521,  109  Pac.  10!>7. 

As  said  in  People  v.  Hatch,  supra:  "The 
law  contemplates  that  only  competent  evi- 
dence he  received  by  the  grand  jury;  yet  if 
it  should  receive  incompetent  evidence  and 
found  an  indictment  thereon,  there  is  no 
method  of  reviewing  its  action  in  so  doinir. 
An  indictment  is  but  an  accusatory  paper, 
and  it  was  never  intended  that,  on  a  wtf- 
tion  to  dismiss,  irregularities  in  the  pro- 
ceedings before  the  grand  jory  should  b» 
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tuted,  cannot  be  attacked  for  want  of  l^al 
evidence  before  the  grand  jury  to  support 
it.  The  law  in  these  two  states,  on  this 
subject,  seems  to  have  been  bo  generally  and 
BO  well  understood  that  their  courts  of  last 
resort  were  not  called  upon  to  pass  upon  it, 
until  within  very  recent  years.  Woodrow's 
Case,  supra,  and  Wadley's  Case,  98  Va.  804, 
35  S.  E.  452,  appear  to  b«  the  first  eaaea  in 
the  supreme  courts  of  the  two  statet,  re- 
spectively. A  similar  question  arose  in 
Massaehnsetts  in  1830,  upon  a  motion  by 
counsel  for  accused,  requesting  the  court 
to  instruct  the  grand  jury  in  regard  to  the 
nature  of  the  evidence  proper  to  be  received 
by  them,  and  the  motion  was  overruled. 
Says  Parker,  Ch.  J.,  in  his  opinion  in  that 
case  (Anonymous,  9  Pick.  40S) :  "Aeeord- 

reriewed,  except  as  expreesly  provided  in 
the  statute." 

And  in  Utah,  where  the  statute  apeeifles 

four  grounds  for  setting  aside  an  indict- 
ment, none  of  them  embracing  the  ground 
that  the  indictment  was  found  solely  upon 
the  testimony  of  an  incompetent  witness, 
an  indictment  cannot  be  quashed  on  such 
ground.  United  States  T.  Cutler,  5  Utah, 
008.  19  Fae.  145. 

ii.  When  only  part  of  mMmtee  is  <m- 

proper. 

a.  In  ffeneral. 

As  the  court,  in  most,  if  not  all,  juris- 
dictions, aside  from  Xew  York,  cannot  in- 
quire into  the  sufficiency  of  the  evidence 
l>cfore  the  grand  jury  to  sustain  the  finding 
of  an  indidiment,  the  mere  fact  that  some 
illegal  evidence  was  received  by  thai  body 
is  no  ground  for  quashing  the  indictment, 
there  having  been  other  and  legal  evidence, 
the  sufficiency  of  which,  apart  from  the  il- 
lepil  evidence,  cannot  be  questioned.  Mc- 
CJreeor  v.  United  States,  69  C.  C.  A.  477, 
134"Fed.  187;  United  States  v.  Haskell,  169 
Fed.  449;  Jones  v.  State,  ISO  Ala.  54,  43 
So.  170;  State  v.  Clark,  84  W.  Va.  626, 
63  S.  E.  402. 

"Where  there  is  the  aliehtest  1^^  evi- 
dence, the  court  cannot  InquiTe  into  its  suffi- 
ciency, or  set  it  aside,  because  some  il- 
legal evidence  was  received  with  it.'*  State 
V.  Logan,  1  Nev.  609. 

As  said  in  State  v.  Coates,  130  N.  C.  701, 
41  S.  E.  706:  "The  law  is  uniformly  held 
by  many  decisions,  ...  as  follows : 
When  an  indictment  is  found  upon  testi- 
mony, all  of  which  is  incompetent,  or  of 
witnesses,  all  of  whom  were  ^squalified. 
the  bill  will  be  quashed;  but  when  atnne  of 
the  testimony  or  some  of  the  witnesses  be- 
fore the  grand  jury,  were  incompetent,  the 
court  will  not  go  into  the  barren  inquiry 
how  far  such  testimony  or  such  witnesses 
contributed  to  finding  the  bill,  which  is 
merely  a  charge,  but  will  admit  the  compe- 
tent witnesses  or  testimony  on  the  trial  be- 
fore the  petit  jury,  and,  if  sufficient  to 
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ing  to  my  recollection,  this  is  the  first  at- 
tempt of  the  kind  in  this  commonwealth. 
It  is  to  be  presumed  that  only  proper  evi- 
dence will  be  laid  befor,e  the  jury.  .  .  . 
If  uaything  improper  shall  be  given  in  evi< 
dence  before  the  grand  jury,  the  error  may 
be  corrected  subsequently  upon  the  trial  be- 
fore the  petit  jury." 

Of  course,  an  indictment  ought  not  to  be 
found  upon  illegal  evidence.  But  the  im- 
practicability of  showing  that  it  was  found 
upon  such  evidence  renders  a  plea  in  abate- 
ment or  motion  to  quash  on  that  ground 
improper.  The  testimony  of  a  grand  juror 
will  not  be  received  to  impeach  the  indict- 
ment. 2  Biiht^,  New  Grim.  Proo.  |  874. 
And  in  ease  a  number  of  witnesses  are  ex< 
amined  hj  the  grand  jury,  it  would  be  Im- 

satisfy  the  jury,  beyond  a  reasonable  doubt, 
of  the  prisoner's  guilt,  the  judgment  will 
not  be  arrested,  for  saA  verdict  establishes 
in  the  most  conclusive  mode  that  the  in- 
competent evidence  was  mere  surplusage  is 
making  out  a  prima  facie  case  before  the 
grand  jury,  and  works  no  prejudice  to  the 
prisoner." 

And  in  Chadwick  v.  United  States,  72 
C.  C.  A.  343,  141  Fed.  225:  "We  are 
aware  of  no  rule  of  law  which  would  nullify 
the  action  of  a  grand  jury  merely  because, 
as  a  part  of  the  case,  uiey  received  im- 
proper .  .  .  evidence.  We  are  not  yn- 
pared  to  say  that  an  indictment  found 
wholly  upon  illegal  evidence  would  not  be 
as  invalid  as  one  based  upon  no  evidmce  at 
all,  the  matter  not  being  one  which 
may  be  found  exclusively  upon  tlie 
knowledge  of  the  grand  jurors.  .  .  . 
But  .  .  .  the  mere  fact  that  illegal  evi- 
dence was  heard,  if  there  was  any  substan- 
tial competent  evidence  upon  which  that 
body  might  lawfully  base  their  indictment 
.  .  .  ,  is  not  enough  to  justify  the  set- 
ting aside  of  an  indictment." 

So,  an  indictment  cannot  be  quashed  on 
the  ground  that  evidence  in  its  nature  com- 
petent, but  made  incompetent  b^  circum- 
stances,— such  as  evidence  of  admissions  by 
the  accused,  improperly  obtained, — ^was  con- 
sidered by  the  grand  jury  along  with  other 
evidence.  Holt  v.  United  States.  218  U.  S. 
245,  64  L.  ed.  1021,  31  Sttp.  Ct.  Rep.  2, 
20  Ann.  Cas.  1138. 

And  the  submission  to  the  grand  jury  of 
evidence  competent  in  itself,  but  which  baa 
been  rendered  incompetent  by  reason  of  the 
circumstances  under  which  it  was  obtuned, 
— such  as  private  books  and  papers  of  the 
accused,  wrmigfully  seized^ — la  no  ground 
for  the  quashing  of  an  indictment  which 
may  have  been  found  on  other  evidence  be- 
fore the  grand  jury, — especially  where  such 
books  and  papers  do  not  tend  to  prove  the 
alle^tions  against,  or  to  incriminate,  the 
accused.  Hillman  v.  United  States,  112  C. 
C.  A.  622,  192  Fed.  264. 

In  State  v.  Logan,  supra,  it  was  held 
that  the  mere  admission  of  some  incompe- 
tent evidence  by  a  grand  jury  is  no  ground 
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grand  jury  were  influenced.  It  ia  the  body 
intrusted  with  the  power  to  say  when  a 
crime  has  been  eqmmitted,  and  when  a 
prosecution  should  be  begun  against  the 
person  whom  the  evidence  before  them  leads 
them  to  believe  is  probably  the  guilty  party. 
According  to  our  judicial  system  they  are 
the  tribimal  representing  the  people,  for  the 
purpose  of  charging  crime  and  designating 
the  criminal.  The  evidence  that  satisfies 
them  that  probable  cause  nists  for  the 
prosecution  of  a  certain  person  for  a  desig- 
nated crime  might  not  be  enough  to  satisfy 
the  court  or  a  petit  jury;  and  to  permit  the 
court  to  ioqiiire  into  the  legality  or  suf- 
ficiency of  the  evidence  on  which  the  grand 
jury  acted  would  be  to  substitute,  in  a 

for  quashing  an  indicteioit  upon  the  find- 
ing of  which  such  evidence  was  received,  al- 
though the  law  provides  that  "the  grand 
jury  shall  receive  none  but  legal  evidence, 
and  best  in  degree,  to  the  exclusion  of  hear- 
say or  secondary  evidence,"  and  that  an 
indictment  shall  be  set  aside  by  the  court, 
on  the  motion  of  defendant,  where  it  is 
not  found,  indorsed,  and  p  reseated  in  the 
manner  prescribed  by  the  eriminal  proced- 
ure act. 

And  in  Oklahoma,  an  indictment  cannot 
be  quashed  on  account  of  the  receptton  b^ 
the  grand  jury  of  hearsay  or  secondary  evi- 
dence, where  there  was  other  evidence  be- 
fore them  upon  which  they  were  fully 
justified  in  returning  the  indictment, — 
such  reception  of  evidence  not  being  one  of 
the  pounds  for  which,  by  express  statutory 
provision,  the  indictment  must  be  set  aside 
on  motion, — although  it  is  provided  that 
an  indictment  must  be  set  aside  by  the  court 
where  it  is  not  found  as  prescribed  by  the 
statutes  of  the  territory,  and  another  sec- 
tion provides  that  "the  grand  jury  may 
not  receive  hearsay  or  secondary  evidence. 
^Etobinson  v.  Territory,  10  Okla.  241,  85  Pac. 
401,  reversed  on  otiier  grounds  in  78  C.  C. 
A.  620.  148  Fed.  830. 

Testimony  of  incompetent  wttneam. 

It  is  no  ground  for  quashing  an  indict- 
ment that  an  incompetent  witness  testified 
before  the  grand  jury,  where  there  was,  at 
least,  another  competent  witnese.  State  v. 
Bhreve,  137  Mo.  1,  38  S.  W.  648. 

And  in  State  v.  Walsh,  76  N.  H.  681,  84 
Atl.  42,  where  defendant  had  excepted  to  a 
denial  of  hie  motion  to  quash  an  indict- 
ment on  the  ground  that  a  witness  who 
testified  before  the  grand  jury  was  incompe- 
tent, the  court  said:  "It  is  not  customary 
for  the  court  to  quash  an  indictment  merely 
.because  it  may  nave  been  produced  by  the 
testimony  of  an  incompetent  witness*" 

As  said  in  Stnte  v.  DeGroate,  122  Iowa. 
661,  98  N.  405:  '^\Tiile  it  is  the  general 
rule  that  an  indictinent  must  be  founded  on 
legal  evidenep,  it  is  also  the  general  rule 
that  the  incompetency  of  one  of  several  wit- 
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of  the  grand  jury,  and  would  ultimatelj 
lead  to  the  destruction  of  the  grand  jaij 
system.  Such  proceeding  would  also  fur- 
nish opportuni^  for  long  and  unneceastTj 
delay  in  the  trial  of  criminal  cases,  and 
would  be  a  useless  encumbrance  upon  erim- 
inal procedure.  Because  the  matter  etn  be 
inquired  into  as  well  upon  the  trial  <^  the 
indictment  as  upon  the  plea  in  ahatement; 
and  if  it  is  made  to  appear  that  the  miid- 
ment  was  found  either  upon  ill^al  evidom, 
or  without  any  evidence,  and  the  state  pro- 
duces no  other  evidence  at  the  trial  than 
what  was  before  the  grand  jury,  the  piit- 
oner  will  be  vindicated  as  fully  by  an  l^ 
quittal  as  he  would  be  by  quashing  the  in- 
dictment.   But  the  state  is  entitled  to  pro- 

nesses  will  not  sustain  a  motion  to  qiuab 
the  indictment,  'since  it  cannot  be  ihon 
what  weight,  if  any,  the  testimony  of  thii 
one  had  with  the  grand  jury.' " 

This  rule  has  been  most  h-equently  sp- 
plied  where  the  incompetent  witness  before 
the  grand  jury  was  the  wife  of  the  accused: 
and  it  has  been  uniformly  held  that  the 
indictment  cannot  be  quashed  merely  on 
the  ground  that  she  was  examined  before 
that  body,  there  having  been  other  and 
competent  evidence  against  the  accused 
(State  V.  DeGroate,  supra;  People  v.  BU- 
dek,  259  111.  69,  102  N.  E.  243;  State  t. 
Tucker,  20  Iowa,  508;  Hammond  v.  Statr. 
74  Miss.  214,  21  So.  149;  State  v.  Coat«, 
130  N.  C.  701,  41  S.  E.  706:  Dorkety  v. 
State,  35  Tex.  Crim.  Rep.  487,  34  S.  W. 
281;  State  v.  Woodrow,  68  W.  Va.  927,  S 
L.R.A.(N.S.)  862,  112  Am.  St.  Rep.  1001. 
52  S.  E.  545,  6  Ann.  Gas.  180) ,— especially 
where  the  causes  for  which  an  indietmest 
may  be  set  aside  are  enumerated  by  statute, 
and  do  not  include  the  reception  by  the 
grand  jury  of  the  testimony  of  an  incomp^ 
tent  witness  (State  v.  DeGroate,  supra); 
though  "if  the  bill  had  been  returned  upon 
her  testimra^  alone,  the  motion  to  qiuA 
should  have  been  mitained'*  (Pecqile  v.  Bls- 
ddc,  supra) . 

III.  Where  aeauaed  eompeneA  to  te** 
tl/y  offoMat  himself. 

Cases  tn  which  the  accused  has  been 
compelled  to  testify  against  himself  before 
the  grand  jury  present  a  somewhat  dif- 
ferent question.  As  said  in  United  States 
V.  Swift,  186  Fed.  1002,  in  the  cases  in  whipk 
indictments  have  been  quashed  because  the 
accused  was  Called  before  the  grand  jnrr 
and  «camined,  the  indictments  were  tS\m 
quashed,  not  because  incompetent  evidence 
was  received,  but  because  the  proceedin?5 
of  the  grand  jury  were  unconstitutional  and 
unlawmL  "It  is  me  thing  to  mash  an  in- 
dictment because  the  accused,  in  Tiolation 
of  his  constitutional  right,  is  brought  before 
the  grand  jury  and  browbeaten  or  maltreat- 
ed, ..  .  and  quite  another  thing  te 
quash  an  indictment  bceanae  a  witans  k 
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duce  at  the  trimi  new  and  additional  eri- 
dence  of  guilt  It  may  not  have  had  all  its 
evidence  before  the  grand  jut7.  But  if  the 
indictment  is  to  be  quashed  for  want  of 
proper  evidence  before  the  grand  jjuj,  it 
would  cut  off  this  right. 

Speaking  of  proceedings  hj  grand  juries. 
Judge  Harrison,  in  Wadley'a  Case,  supra, 
■ays:  "It  is  the  policy  of  the  law,  in  the 
interest  of  justice,  that  this  preliminary 
hearing  should  be  conducted  with  closed 
doors.  Thia  secrecy  is  not  only  consistent 
with,  but  essential  to,  the  nature  of  the  in- 
atitution.  The  sufficiency  of  the  proof  can- 
not be  inquired  into  to  invalidate  an  indict- 
ment found  by  a  lawfully  constituted  grand 
jury.  The  presumption  is  that  tverj  in- 
dictment is  found  upon  proper  evidence.  If 

•sked  eoneeming  facti  which  mayhap  do 
not  tend  to  prove  the  charge  which  the 
grand  jury  is  to  inquire  into.  The  one 
reaches  to  the  organization  or  fundamental 
power  of  the  grand  jury  to  act;  the  other, 
.  .  .  involves  the  proposition  that  it 
acted  upon  incompetent  evidence,  and  there- 
fore reached  an  irrational  conclusion." 

And  accordingly,  ft  has  been  held,  re- 
gardless of  the  question  whether  there  was 
other  and  competent  evidence  before  the 
grand  jury,  that  an  indictment  must  be 
set  aside  where  the  accused  was  required 
by  the  grand  jury  to  testify,  and,  in  pur- 
suance of  such  requisition,  did  testify  before 
that  body,  touching  the  charge  and  matters 
set  forth  in  the  indictment  against  him. 
State  T.  Froiseth,  16  Minn.  29S,  Gil.  260. 

And  an  indictment  should  be  quashed 
where  the  accused  was  taken  from  jail  and 
examined  as  a  witness  before  the  grand 
jury  that  found  the  indictment  against  liim, 
and  was  compelled  to  testify  before  that 
body  regarding  his  guilt  or  innocence. 
Boone  T.  People,  148  111.  440,  36  N.  E.  99. 

And  under  a  statute  providing  that  no 
person  shall  be  excused  from  testifying  be- 
fore a  grand  jury  on  the  ground  that  the 
testimony  required  of  him  may  tend  to  in- 
criminate him,  but  that  no  person  shall 
be  prosecuted  for  or  on  account  of  any 
transaction  concerning  which  he  may  testi- 
fy before  the  grand  jury;  and  any  person 
who  shall  neglect  or  refuse  so  to  testify 
shall  be  guilty  of  a  misdemeanor, — an  in- 
dictment should  be  quashed  where  the  ac- 
ensed  was  subptenaed  and  taken  before  the 
grand  jury,  and  there  compelled  to  tentify 
regarding  his  guilt  or  innocence  touching 
the  very  matter  on  which  the  grand  jury 
found  the  indictment.  State  t.  Bramlett, 
—  Miss.  — ,  47  So.  433. 

In  Texas,  however,  where  the  Code  of 
Criminal  Procedure  authorizes  a  motion  to 
set  adde  an  indictment  upon  two  grounds 
only,  neither  of  which  is  that  the  accused 
has  been  compelled  to  be  a  witness  scaiiiat 
himself,  the  court  of  criminal  appeals  has 
said:  "That  the  accused  was  carried  be- 
fore the  grand  jury,  and  there  testified  to 
facta  criminative  of  himself,  if  he  in  f»ct 
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anything  improper  is  given  in  evidence  be- 
fore a  grand  jury,  it  can  be  corrected  on 
the  trial  before  the  petit  jury." 

Quoting  from  the  opinion  of  Judge  Bran- 
non  in  State  v.  Woodrow,  supra,  68  W.  Va. 
page  633,  2  L.R.A.(N.S.)  862,  112  Am.  St 
Rep.  1001,  62  S.  E.  547.  6  Ann.  Cas.  180: 
"It  would  be  very  bad  practice — endless 
inconvenience — to  have  a  full  preliminary 
trial  of  competence  of  evidence  before  the 
grand  jury  in  many  cases.  How  far  would 
the  practice  goT  Does  the  inconvenience  to 
the  accused  justify  the  institution  of  such  a 
practice  I  Are.  not  his  rights  fully  vindi- 
cated by  his  right  to  exclude  improper  evi- 
dence on  the  trial  T  Therefore  we  conclude 
that  the  plea  in  abatemrat  was  properly 
rejected." 

did,  cannot  be  made  the  ground  of  a  motion 

to  quash  the  indictment."  Mencheca  y. 
State,  —  Tex.  Grim.  Rep.  — ,  28  S.  W.  203. 

And  in  Spearman  v.  State,  34  Tex.  Crim. 
Rep.  279,  30  S.  W.  229,  also,  it  was  inti- 
mated that  an  indictment  cannot  be 
quashed,  even  on  the  ground  that  the  ac- 
cused was  compelled,  against  his  will,  and 
while  under  arrest,  by  officers  of  the  law, 
to  appear  before  the  grand  jury  and  make  a 
statement  and  give  evidence  of  and  eon- 
concerning  the  offense  with  which  he  ii 
charged. 

rr.  Ifew  York  rulea. 

It  should  be  stated  here  that  this  sub- 
division deals  with  the  questicm  whether 
an  indictment  may  be  quashed  upon  the 
ground  that  some  of  the  evidence  was  in- 
competent, notwithstanding  that  some  of  it 
was  competent,  assuming  that  the  latter 
was  insufficient  to  support  the  indictment, 
but  does  not  deal  witb  the  general  ques- 
tion as  to  the  power  to  quash  on  the  ground 
of  insufficiency  of  the  evidence. 

In  New  York,  |  SI  3  of  the  Code  of  Crim- 
inal Procedure  provides  that  an  indictment 
"must"  be  set  aside  by  the  court,  upon  the 
motion  of  the  defendant,  in  either  ot  two 
cases,  not  involving  the  qupstion  of  ille- 
gal evidence,  "but  in  no  other."  $  671 
provides  that  "the  court  may,  either  of  its 
own  motion,  or  upon  the  application  of  the 
district  attorney,  and  in  furtherance  of  jus- 
tice, order  an  action,  after  indictment,  to  be 
dismissed."  And  ''the  power  of  the  court  to 
entertain,  and  under  ccrtiiin  conditions  to 
grant,  the  motion  [to  qtinnh  or  dismiss  an 
indictment],  is  found  in  5§  313  and  671  of 
the  Code  of  Criminal  Procedure,  and  in  its 
inherent  power  to  entertain  and  :;rant  the 
motion  upon  conatitufional  grounds, — that 
is  to  say,  upon  grounds  predicated  upon  a 
violation  of  the  defendant's  eonstitntional 
rights."  People  v.  Aeritelli,  57  Mfse.  074, 
110  N.  Y.  Supp.  430. 

These  constitutional  grounds  are  in  part 
recognized  in,  and  protected  by,  the  statu- 
tory provisions  that  "the  grand  jury  can 
receive  none  but  legal  eTtdenee"  ICode^ 
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The  following  case*  an  alio  in  accoxd 
with  the  law  a»  wa  And  it  in  Virginia  and 
West  Virginia,  via.:  Stata  t.  Faaaet,  16 
Conn.  457;  Brobeck  T.  Superior  <^  102 
Cal.  289,  02  Pae.  646;  State  T.  Dajlon,  23 
N.  J.  L.  49,  68  Am.  Dee.  870;  State  t. 
Bo^d,  2  HUl.  1*  288,  27  Am.  Dee.  376; 
Stewart  t.  State,  24  Ind.  148;  Smith  t. 
SUte,  61  Miia.  764;  Cotton  t.  SUte,  43 
Tex.  168;  Clark  t.  State,  —  Tex.  Crim.  Repw 
— ,  43  S.  W.  622;  State  t.  Fowlw,  68  lawa, 
103,  2  K.  W.  983;  United  SUtea  v.  Cntler, 
6  Utah.  608.  19  Pac  145. 

Seeing  that  the  cmurt  Is  without  author- 
ity of  law  to  make  preliminarj  ItiMtiga- 
tion  of  the  evidence  that  waa  before  the 
grand  jury,  it  follows  that,  in  attempting  to 

Crim.  Proc.  |  256) ;  and  that  "the  grand 
jury  ought  to  find  an  indictment  when  all 
the  eTidence  before  them,  taken  together,  ib 
such  aa,  in  their  judgment,  would,  if  unex- 
plained or  uncontradicted,  warrant  a  con- 
Tictim  by  a  teial  jury"  (Code  Crim.  Proc. 
I  858);  etc  Ibid. 

In  this  state,  under  these  provisions,  it 
aecms,  also,  that  the  court  will  loc^  into, 
not  only  the  legality,  but  also  the  suQicien- 
cy,  of  the  evidence  before  a  grand  jury; 
and  "these  statutory  provisions  and  the  gen- 
eral constitutional  rights  of  the  defendant 
permit  a  defendant  to  assail,  by  motion  to 
dismiss,  an  indictment  which  is  not  found- 
ed upon  legal  evidence,  or  which  is  not 
sustained  by  a  sufficiency  of  [legal]  evi- 
dence, or  which  it  can  be  seen  is  found  sole- 
ly as  the  result  of  the  reception  of  incom- 
petent evidence."  Ibid. 

The  exclusiveness,  however,  of  §§  313 
and  671,  and  the  extent  of  the  inherent 
power  of  the  court  to  protect  the 
"general  constltntiMial  rights"  of  the  de- 
fendant, have  t>een  aubjects  of  aome  dif- 
ference of  opinion  among  the  judges  and 
courts  of  the  state.  In  People  t.  Ruther- 
ford, 47  App.  Div.  209,  62  N.  Y.  Supp.  224, 
an  appeal  from  an  order  denying  a  motion 
to  dismiss  and  set  aside  an  indictment  on 
the  grounds  that  the  evidence  was  insuffi- 
cient to  support  it,  and  that  improper  and 
illegal  evidence  was  admitted  befwe  thee 
grand  jury, — althoufih  the  appeal  was  dis- 
missed because  it  was  improperly  brought, 
— the  court  said  that,  under  §  313  of  the 
Code  of  Criminal  I'roced>ire,  it  saw  "no  es- 
cape from  the  conchidian  that,  on  a  motion 
to  set  aside  an  indictment,  no  other  grounds 
than  thosR  specified  can  be  considered." 

On  the  other  hand,  in  People  v,  Thomas, 
38  Mise.  170.  66  N.  Y.  .Supp.  101.  it  was 
held  that,  where  an  indictment  has  been 
found  wholly   upon   illefr*'   evidence,  the 
court  lias  power  to  dismias  it  under  §  671, 
at  least,  though  not  obliged  to  do  so  under 
S  313;  and  the  court  further  said  that  it 
might  do  so,  in  such  a  case,  notwithstand- 
ing the  wording  of  §  313.  and  without  ref- 
erence to  S  671,— that  is.  that  §  313  is  not ' 
exchiaive.  and  does  not  take  away  the . 
court's  inherent  control  over  ite  recoras.  | 
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do  so,  it  ia  exceeding  its  legitimate  pwwcrs, 
and  can  be  prohibited.  Section  1,  chap.  110, 
Code  of  West  Virginia  (1906),  aaya:  "The 
writ  of  prohibition  shall  lie  an  m  atattw  <,f 
right,  in  all  casea  of  usurpntitHi  and  »buse 
of  power,  when  the  inferior  oonrt  has  noe 
jurisdiction  of  the  subject-matter  in  ocmixo- 
versy,  or,  having  such  juriadiction,  exceeds 
its  l^itimate  powers." 

By  entertaining  the  plena,  the  coort  is 
adopting  a  method  of  procedure  not  author- 
ized or  recognised  by  the  law  of  thia  state. 
It  11  therefore  exceeding  its  legitimate  pow- 
era.  It  is  more  than  mere  error  judg- 
ment, because  the  court  haa  no  right  to  trr 
the  question ;  it  does  not  have  jnrisdietioc, 
for  that  purpose,  notwithstanding  its  jnrii- 

Regarding  this  case,  however,  Forbea.  J„ 
said,  in  People  v.  Montporaery,  36  Misc.  325. 
73  Nj  Y.  Supp.  535;  "The  learned  justice 
seems  to  have  overlooked  that  fact  that  the 
power  [under  S  671]  is  to  be  exercised  by 
the  court  on  ite  own  motion,  which  pre- 
cludes the  idea,  in  my  judgment,  of  enter- 
taining a  motion  on  the  part  of  the  deft  n  l- 
ant,  for  that  purpose,  since  tba.t  f^tio^ 
limits  the  exercise  of  power  to  the  court, 
or  on  motion  of  the  district  attorney." 

And  in  People  v.  Montgomery,  supra.  It 
was  held  that,  under  the  New  Y'ork  Code, 
an  indictment  cannot  be  set  aside,  upon 
motion  of  the  defendant,  on  the  ground 
that  illegal  and  Incompetent  evidence  was 
given  against  him  before  the  grand  jurv. 

But  in  People  t.  Willis,  23  Misc.  56S,  52 
N,  Y.  Supp.  808,  a  motion  to  set  aside  an 
indictment  on  the  ground  {among  others) 
that  the  grand  jury  received  and  acted  up- 
on illegal  evidence  in  finding  it,  the  court 
said  that  the  addition  by  the  legislature  of 
the  words  "but  in  no  other"  to  the  phrase 
"in  either  of  the  following  cases,"  in  $  31S 
of  the  Code  of  Criminal  Procedure,  "woul-i 
seem  to  establ  ish  the  restriction  of  tb  w 
motion  to  set  aside  or  quash  to  the  grouii.i-; 
specified,  excepting  constitutional  defects." 
though  if  the  defect  was  constitutional  thi' 
court  would  be  bound  to  take  notice  of  ii. 
even  if  the  statute  assumed  to  preclude  the 
raising  of  the  objection. 

And  in  People  t.  Sexton,  187  N.  Y.  495, 
116  Am.  St.  Rep.  621,  80  N.  E.  306.  al- 
though it  was  held  that  the  record  clearly 
supported  the  decision  of  the  trial  court, 
that  the  evidence  before  the  grand  jury 
was  sufficient  to  sustain  the  ind  ictment, 
and  that  none  of  it  was  illegal,  the  court 
said  that,  although  the  Code  of  Criminal 
Procedure  specifies  grounds,  purporting  to 
be  exclusive,  upon  which   an  indictment 
must  be  set  aside  by  the  court  on  motion, 
and  these  grounds  do  not  include  the  in- 
troduction of  ill^al  evidence  before  the 
grand  jury,  yet,  whenever  it  clearly  appears 
that  the  legal  evidence  received  by  a  grand 
jury  19  insufficient  to  support  an  indictment, 
'  or  that  illegal  evidence  is  the  sole  hasit 
I  for  an  indictment,  the  accused  has  a  con- 
1  stitutional  right  to  make  ft  notion  to  dii> 
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diction  to  try  the  indictment.  Whov  the 
court,  although  having  jurisiliction  of  the 
cause,  during  the  trial  of  it,  exceeds  its 
powers  in  some  matter  pertaining  thereto, 
for  which  tiiere  is  no  adequate  remedy  by 
the  ordinary  course  of  proceeding,  the  writ 
of  prohibition  lies,  under  the  general  prin- 
ciples of  law,  as  well  aa  under  the  statute, 
■which,  in  respect  to  this  case,  is  but  declar- 
atory of  the  conlmon  law;  the  state  being 
given  no  other  remedy. 

In  ifeConiha  v.  Quthrie,  21  W.  Va.  134, 
the  circuit  court  was  prohibited  frcKu  pro- 
teeding  to  condemn  land  for  railroad  pur- 
poses, which  could  not  he  lawfully  taken, 
notwithstanding  it  had  jurisdiction  of  the 

miss,  as  the  Code  provision  was  not  intend- 
ed to  affect,  and  could  not  curtail,  any  of 
his  constitutional  rights, — though  the  mere 
fact  that  some  incompetent  eevidence  was 
received  in  common  with  competent  evi- 
dence, or  an  incompetent  witness  examined, 
is  not  ground  for  quashing  an  indictment. 

So,  it  has  been  held  that  an  indictment 
may  be  set  aside  because  of  the  reception 
by  "the  grand  jury  of  illegal  evidence,  where 
the  indictment  is  founded  solely  upon 
such  evidence,  or  to  such  an  extent  as  to 
indicate  that  the  indictment  resulted  from 
prejudice  or  was  found  in  wilful  disregard 
of  the  rights  of  the  accused;  the  court, 
however,  saying:  "On  the  other  hand,  the 
njere  reception  of  some  improper  or  ille- 
pal  evidence  will  not  vitiate  an  indictment 
where  there  is  sufficient  competent  evidence 
to  sustain  it,  unless  it  clearly  appears  that 
the  illegal  evidence  received  improperly  in- 
tfuenced  the  minds  of  the  grand  jurors.  In 
other  words,  it  would  seem  that  where  the 
pT&nd  jury  have  had  before  them  enough 
rcnnpetent  evidence  to  sustain  an  indict- 
ment, the  burden  is  thrown  upon  one  who 
seeks  to  have  such  an  indictment  dismissetl 
berause  of  the  reception  of  incompetent 
evidence  of  showing  that  he  was  prejudiced 
by  the  reception  of  such  incompetent  evi- 
dence."   People  v.  Acritelli,  supra. 

And  in  People  v.  Bills,  44  Misc.  348,  89 
N.  Y.  Supp.  1091,  it  was  held  that  an  indict- 
ment should  be  dismissed  and  set  aside 
when  founded  upon  illegal  evidence  to 
such  an  extent  that  the  legal  e\-idence  pre- 
sented before  the  grand  jury  was  not  suffi- 
cient to  warrant  that  body  in  finding  the 
indictment,  as  an  indictment  so  founded 
upon  illegal  evidence  violates  the  constitu- 
tional prero^tivps  of  the  accused,  and  it 
is  the  inherent  right  and  duty  of  the  court 
to  protect  the  citizen  in  such  prerogatives, 
and  to  prevent  oppression  or  persecution. 

Likewise  in  People  v.  Fhifer,  50  Misc.  339, 
112  X.  Y.  Supp.  2S5,  a  motion  for  leave  to 
inspect  the  miniitoH  of  the  {jrand  jury,  the 
court  said:  "Tlip  motion  in  tliis  case,  so 
far  as  it  is  in  aid  of  n  motion  to  set  aside 
the  indictment  na  not  foundnl  upon  suffi- 
cient lefral  evidence,  and  na  founded  upon 
incompetent  and  illegal  testimony,  is  in  aid 
47  L,RJ^.(N.S.) 


cause,  and  notwithstanding  the  remedy,  in 
thai  ease,  by  writ  of  error. 

In  the  following  cases  inferior  eonrts 
were  prohibited  from  exceeding  their  legiti- 
mate powers,  in  causes  of  which  they  had 
genial  jurisdiction  t  Ensign  Mfg.  Co.  t. 
Carroll,  30  W.  Va.  S32,  4  8.  E.  788;  Charlea- 
ton  T.  Seller,  4S  W.  Va.  44,  30  S.  E.  1B2; 
West  Virginia  Central  Gas  Co.  v.  Holt,  66 
W.  Va.  616,  66  S.  E.  717;  Culpepper  County 
T.  Goirell,  20  Oratt.  484;  Mclnerney  t. 
Denver,  17  Colo.  802.  20  Pae.  S18;  Have- 
meyer  v.  Superior  Ct.  84  CaL  327,  10  LJELA. 
627,  18  Am.  St.  Rep.  192,  24  Fac  121. 

We  award  the  writ. 

PofTenbarger  and  Miller,  JJ.,  distent. 

of  such  a  motion  upon  constitutional 
grounds,  and  not  upon  grounds  embraced 
witliin  and  governed  by  ft.  313  of  the  Code  of 
Criminal  Procedure." 

And  in  People  v.  Molineux,  27  Misc.  70, 
68  Y.  Supp.  155,  a  motion  to  discharge 
an  indictment  on  the  ground  that  other 
than  If^al  evidence  was  given  before  the 
grand  jury,  and  that  sufficient  legal  evi- 
dence was  not  given  to  authorise  the  find- 
ing of  the  indictment, — the  court,  assuming, 
without  discussion,  that  it  had  power  to 
grant  the  relief  asked  for,  if  the  grounds  of 
the  motion  were  satisfactorily  established, 
discharged  the  indictment,  after  a  review 
of  the  evidence,  on  the  ground  that  other 
than  1^1  evidence  was  received  and  con- 
sidered by  the  grand  jury,  which,  the  court 
said,  it  could  hardly  say  was  of  so  little 
importance  as  not  to  have  influenced  the 
grand  jury  to  indict,  when  they  would  not 
have  so  determined  had  such  evidence  been 
omitted. 

And  in  People  v.  Booth,  62  Misc.  340, 
102  IT.  Y.  Supp.  62,  the  court  said:  "Of 
course,  if  the  indictment  had  been  found 
upon  evidence  which  was  wholly  incompe-  . 
tent,  then  it  would  clearly  be  the  duty  of  the 
court  to  set  it  aside." 

And  in  People  v.  Sexton,  42  Misc.  312. 
88  N.  Y.  Supp.  517:  "In  cases  where  the 
court  can  see  that  the  indictment  was 
based  wholly  up<m  incompetent  evidenee, 
then  It  should  be  set  aside." 

As  conceded  in  some  of  the  above  eases, 
however,  an  indictment  cannot  be  quashed 
on  the  ground  merely  that  some  illegal  evi- 
dence was  received  by  the  grand  jury,  where 
there  was  sufficient  legal  evidence  to  justify* 
the  finding  of  the  indictment.  People  v. 
Booth,  supra.  The  court  said:  "I  do  not 
see  where  any  constitutional  right  of  this 
defendant  was  violated;  and  that  being  so, 
the  receiving  of  incompetent  evidence  hy 
the  grand  jury  Is  not  among  the  grounds 
authorizing  the  court  to  set  aside  an  in- 
dictment." 

As  incompetent  evidence  is  no  ground 
for  setting  aside  an  indictment,  unless  there 
has  been  some  invasion  of  a  constitutional 
right  of  the  accused,  an  indictment  will 
not  be  set  aside  merely  because  the  grand 
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jury  received  Ineompetent  ertdeace,  where 
tlieie  MKH  Bulliuieot  legal  evidence  to  rub- 
tain  it,  with  the  illegal  evidence  ttricken 
out.    People  V.  SextoD,  supra. 

And  in  People  v.  Willis,  supra,  the  court, 
after  considering  all  the  evidence  in  this 
case,  held  that  the  legal  evidenee,  uninflu- 
enced by  may  illegal  evidence,  fully  ■uS' 
talned  the  indictment,  and  juetiRed  the 

Sand  jury  in  reaching  the  conclusion  that 
e  legal  evidence,  it  unexplained  and  un- 
contradicted, would  warrant  a  convictiou 
by  a  trial  jury, — so  tlinl  there  was  no  con- 
stitutional defect  in  the  indictment  by  rea- 
son merely  of  the  admiaaion  of  10010  Ille- 
gal evidence. 

While  the  Code  provides  that  grand 
jurors  are  to  receive  none  but  legal  evi- 
dence, an  indictment  should  not  be  dis- 
missed merely  because  of  some  illegal  evi- 
dence, if  there  was  siifTicient  legal  evidence 
given  which,  if  unexplained,  would  warrant 
a  conviction.  People  t.  Winan^  24  Misc. 
301.  53  N.  Y.  Supp.  695. 

So,  in  People  v.  Gresaer,  124  N.  T.  Supp. 
681,  the  court  Mid:  "Of  the  first  ground 
[illegal  evidence]  of  the  motion  (to  set 
aside  the  indictment]  it  may  be  said  that 
if  illegal  evidence  was  considered  by  the 
grand  jury,  yet  if  t)iere  is  suiGcient  legal 
evidence  to  Biistain  the  indictment,  it  will 
not  be  sot  sBide  because  of  the  illegal  evi- 
dence." But  the  indictment  was  set  aside 
in  tbia  case  because  the  legal  evidenee  re- 
ceived by  the  grand  Jury  waa  innifflcient  to 
support  it. 

And  it  has  been  held  that  an  indictment 
should  be  quashed  where  the  wife  of  the  ac- 
cused, without  hie  knowledge  or  consent, 
was  sworn  as  a  witness  against  him  before 
the  grand  jury,  on  the  investigation  of  the 
charge  upon  which  the  indictment  was 
found,  and  gave  material  and  important 
teatimony  against  him,  without  which  the 
indictment  might  not  have  been  found  (Peo- 
ple T.  BrigRs,  60  How.  Pr.  17;  People  t. 
Moore,  65  How.  Pr.  177) ;  though  in  the 
Briggs  Case  it  is  said  that  not  every  in- 
dictment should  be  set  aside  merely  be- 
cause some  illegal  evidence  was  admitted, 
where  there  is  sufficient  le^al  evidence  to 
warrant  the  finding  of  a  bill,  and  it  is 
apparent  that  the  technical  ill^Iity  did 
not  and  could  not  have  influenced  the  action 
taken. 

The  soundness  of  some  of  the  above  cases 
is  questioned  in  People  v.  Steinhardt,  47 
Misc.  252,  93  N.  Y.  Supp.  1026,  a  motion 
for  the  inspection  of  grand  jury  minutes, 
where  the  court,  in  considering  the  grounds 
upon  which  a  defendant  may  move  to  quash 
an  indictment,  and  after  reviewing  several 
of  the  New  York  cases,  aaid:  "I  cannot 
reconcile  myself  to  the  soundness  of  the 
rat>es  which  decide  that  the  court  is  author- 
ized to  review  the  sufficiency  of  the  evi- 
dence upon  which  the  indictment  is  based. 
Tills  is  in  elTect  substituting;  the  judgment 
of  the  court  for  that  of  the  grand  jury, 
and  thus  dr^slroyjng  the  character  of  that 
body  as  an  independent  judicial  institution. 
Xor  do  I  approve  of  the  principle  laid  down 
47  l..R.A.{IC.S.) 


in  some  of  the  above  eases  that,  awmiB^ 

there  is  sufficient  competent  evidence  to  su- 
tain  the  charge,  the  court  haa  the  power  to 
determine  whether  some  illegal  evidenoe 
which  has  been  received  has  not  imprq>- 
erly  influeneed  the  finding  of  sin  indictnieit. 
The  latter  ruling  applies  the  principk 
adopted  by  the  appellate  courts  in  revie*- 
ing  a  judgment  of  conviction,  and  oitire- 
ly  loses  sight  of  the  fact  that  the  gtaad 
jury  is  an  investigating  and  accusing  bodr 
against  whose  finding  the  presumption  oE 
innocence  still  prevails.  If  these  ricvl 
rules  are  to  be  applied  to  the  proceeding 
before  a  grand  jury,  its  nsefalneas  as  as 
investigating  tribunal  is  greatly  impaired 
I  take  it,  then,  that  the  inherent  power  of 
the  court  to  set  aside  indictments  is  limit- 
ed to  cases  where  the  indictment  is  found 
without  evidence,  or  wholly  upon.  illez<:l 
and  incompetent  testimony,  and  to 
where  the  indictment  is  based  in  part  upor 
the  testimmy  of  the  defendant,  compelW 
to  be  a  witness  la  riolaticn  of  hia  ctmsti- 
tutional  right." 

There  seems  to  be  no  doubt,  howerer,  as 
to  the  power  of  the  court  where  aa  indict- 
ment is  baaed,  either  wholly  or  in  part,  upon 
the  testimony  of  the  accused,  compelled  to 
be  a  witness  against  himself;  and  it  has 
been  held  that,  notwithstanding  the  pur- 
ported exclusiveness  of  §  313,  an  indict- 
ment should  be  set  aside  and  quashed  where 
the  grand  juir  violated  the.  accuaed's  coo- 
•titutional  riglit  in  compelling  him  to  give 
evidenee  or  to  be  a  witness  before  than 
against  himself,  upon  the  investiration  of 
a  charge  of  crime  against  him.  People  v. 
Sinser,  6  N.  Y.  Crim.  Bep.  1:  People  r. 
Haines.  6  N.  Y.  Crim.  100.  1  X.  Y. 

Supp.  65.  A,  C.  W. 


UNITED  STATES  OIRCrrT  C017RT 
OF  APPEALS,  NINTH  CIRCUIT. 

JOHN  B.  STEVENS  &  COMPAITY 

FRANKFORT  MARINE,  ACCIDENT.  A 
PLATE  GLASS  INBDRANCE  COM- 
PANY. 

{—  C.  C.  A.  — ,  207  Fed.  767.) 

InsnranfM  —  employers'  liability  —  time 
of  notice. 

1.  The  holder  of  an  eraplt^er^  liability 

Sote.  —  DeUiy  in  ghitng  notice  of  claim 
under  em^ployera*  indentttity  poliey. 

The  early  cases  upon  the  question  here 
considered  are  gathered  in  the  note  appeod- 
ed  to  Hope  Spoke  Co.  v.  Maiyland  Casual- 
ty Co.  38  L.R.A.(N.S.)  62. 

A  provision  for  notice  in  an  employers* 
liability  policy  is  of  the  essence  of  the  con- 
tract, ana  a  breach  of  such  provision  by  thi 
insured  will  prevent  a  recovery  under  tb* 
policy,  not  on  the  ground  of  forfeiture,  bat 
on  tbs  gronad  of  nonpufpripanoa     »  ooo* 
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insurance  policy  which  providea  that,  npon 
occurrence  of  an  accident,  he  aliall  give  no- 
tice thereof  to  the  insurer  immediately,  and 
at  the  lateat  within  ten  days,  is  not  re- 
quired to  give  such  notice  before  he  him- 
self receives  it. 

Same  —  espenwB  of  delendlnc  anit  — 
coats  on  appeal. 

2.  The  cost  and  expenses  en  appeal,  as 
well  as  those  incurred  on  the  trial,  by  the 
holder  of  an  emplovers'  liability  insurance 
policy  in  defense  of  an  action  against  him 
by  an  injured  employee,  are  recoverable 
from  the  insurer  in  case  it  refuses  to  con- 
duct the  defense,  under  a  provision  in  the 
policy  that  if  any  proceedings  are  taken 
to  enforce  a  claim,  the  insurer  shall,  at  its 
own  cost,  undertake  the  defense. 

(September  8,  1913.)' 

CROSS  WRITlS  of  error  to  review  a  judg- 
ment of  the  District  Court  of  the  United 
States  for  the  Southern  DiTltion  of  the 
Weatem  Diatriet  of  Washington  In  an  ac- 
tion on  a  policy  ol  employera'  liability  in- 
suranoe;  plaintiff  seeking  review  of  the 
part  of  the  judgment  witti  respect  to  its 


right  to  recover  the  amount  paid  in  satis* 
faction  of  the  injured  employee's  judgment 
and  eosts  of  appeal;  and  defendant  soak- 
ing review  of  tlw  part  of  the  judgment  al- 
lowing recovery  of  the  costs  incurred  in 
the  lower  court.   Reversed  as  to  plalnUff. 

The  facta  are  stated  in  the  opinion. 

Argati  before  Gilbert,  Ross,  and  Hunt, 
Cirenit  Jxidgb*. 

Messrs.  9.  V.  Quick  and  It.  B.  Da 
Ponte,  for  plaintiff: 

Notice  nmst  be  given  within  a  reasonable 
time  under  the  circumstances,  taking  into 
consideration  the  knowledge  which  the  as- 
sured had  or  did  not  have  of  the  accident, 
as  well  as  the  effect  which  the  lack  of  such 
notice  had  on  the  rights  of  the  insurer,  as 
to  whether  it  was  prejudiced  by  not  having 
notice  eooner. 

Empire  State  Surety  Co.  v.  Northwest 
Lumber  Co.  121  C  C.  A.  527,  203  Fed. 
419;  ^tna  Indemnity  Co.  v.  J.  R.  Crowe 
Coal  ft  Min.  Co.  S3  C.  C.  A.  431.  154  Fed. 
540;  American  Surety  Co.  v.  Fauly,  170 
U.  8.  188,  42  L.  ed.  077,  IS  Sup.  Ct.  Rep. 


dition  precedent.  National  Paper  Box  Co. 
v.  ^tna  L.  Ins.  Co.  170  Mo.  App.  3G1,  156 
S.  W.  740. 

The  term  "immediate  notice"  as  used  in 
emplOTcrs*  liability  policies  is  liberally  con- 
strued, and  means  notice  given  with  due 
diligence  and  within  a  reasonable  time,  due 
regurd  being  had  to  the  attending  circum- 
stances. Ibid. 

And  the  words  "at  once"  as  used  In  an 
employers'  liability  policy  providing  that, 
on  the  occurrence  of  an  accident  in  respect 
of  which  a  claim  can  be  made,  written  no- 
tice shall  at  once  be  given,  are  synonvmous 
with  "immediately,"  and  mean  within  a 
reasonable  time,  'having  in  view  all  the 
circumstances  of  the  case.  Empire  State 
Surety  Co.  v.  Northwest  Lumber  Co.  121 
C.  C.  A.  527,  203  Fed.  419.  The  court  said: 
"The  clause  (F)  alluded  to  does  not  require 
that  he  shall  give  the  notice  whether  he 
has  such  knowledge  or  information  or  not. 
The  assured  is,  however,  charged  with  an 
aeUve,  not  merely  a  passive,  duty  in  the 
exercise  of  reasonable  care  and  diligence  in 
the  management,  supervision,  and  ordering 
of  his  business,  so  that  he  may  be  readily 
informed  of  accidents  out  of  which  claims 
for  damages  may  arise.  He  should  adopt 
such  measures,  and  promulgate  and  require 
the  enforcement  of  such  rules  and  r(>giila- 
tions,  as  are  reasonably  calculated  to  insure 
his  obtaining  prompt  and  definite  informa- 
tion, and  wlien  he  has  acquired  information 
of  the  fact,  then  his  policy  requires  that  he 
shall  give  notice  'at  once,'  to  the  surety 
company." 

It  cannot  be  said,  as  a  matter  of  law, 
from  the  mere  fact  that  an  employee  of  the 
insured  was  the  foreman  of  a  gang  at  a 
lumb«  camp  where  another  employee  was 
working  when  injured,  and  nothiiur  else,  that 
47  LJl.A.(N.6.>. 


the  duty  was  imposed  upon  him  to  inform 
the  insured  of  the  injui^  to  the  employee, 
or  that  his  employment  in  such  a  capacity 
carried  with  it  the  obligation  or  reapon- 
sibilify  td  apprising  his  emplt^cr  or  prin* 
cipal  of  all  accidents  oeeniring  about  the 
work  within  his  knowledge;  and  where 
there  Is  teatimony  tending  to  ahow  that 
neither  the  superintendent  of  the  insured, 
who  was  located  near  the  place  where  the 
accident  occurred,  nor  the  secretary  and 
treasurer  of  the  company,  who  resided  at 
a  distance,  had  anv  personal  knowledge  of 
the  occurrence  of  tna  accident,  or  gave  any 
notice  €i  it  until  the  service  of  summons 
was  made  upon  the  company,  some  eleven 
months  after  the  occurrence  of  the  accident, 
when  notice  was  immediately  given,  the 
question  whether  notice  was  given  "at  once" 
as  required  by  the  policy  is  for  the  jury. 
Ibid. 

The  provision  of  an  employers'  liability 
policy  that  upon  the  occurrence  of  an  acci- 
dent the  insured  shall  give  immediate  writ- 
ten notice  thereof  is  not  complied  with 
where  the  insured's  superintendent  was  near 
by  and  received  immediate  notice  that  both 
of  an  employee's  feet  were  run  over  and  in- 
jured by  a  heavy  truck  under  circumstances 
which  suggeeted  that  the  employer's  negli- 
gence was  the  proximate  cause  of  the  in- 
jury, and,  although  at  first  there  was  no 
indication  of  a  permanent  injury  and  the 
employee  did  not  atop  work  for  three  days, 
yet  at  the  end  of  that  time  he  gradually 
grew  worse,  remained  at  home  under  the 
care  of  a  physician,  and  blood  poisoning 
and  gangrene  set  in  and  both  of  his  lem 
were  amputated,  one  about  three  months 
after  the  injury  and  the  other  about  nine 
months  thereafter,  and  it  appeared  thai 
the  employer's  superintendeni  kept  in- 
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552;  Fidelity  &;  D.  Co.  v.  Courtney,  180 
U.  S.  842,  46  L.  ed.  1193,  22  Sup.  Ct.  Rep. 
833;  Ward  v.  Maryland  Casualty  Co.  71 
N.  H.  262,  93  Am.  St.  Rep.  514,  51  AtL 
900;  Mandell  t.  Fidelity  &;  C.  Co.  170  Mass. 
173,  64  Am.  St.  Rep.  291,  49  N.  E.  110; 
Insurance  Companies  v.  Boykin,  12  Wall. 
433,  20  L.  ed.  442;  Edgefield  Mfg.  Co.  T. 
Maryland  Casualty  Co.  78  S.  C.  73,  68  S. 
£.  969;  Woodmen  Acci.  Asso.  v.  Pratt,  62 
Neb.  673,  56  L.R.A.  201,  89  Am.  St.  Rep. 
777,  87  N.  W.  646;  Phillips  v.  United  Stetes 
Benev.  Soc.  126  Mich.  142,  79  N.  W.  1. 

Whether  notice  was  given  in  time  or  not 
is  immaterial  unless  the  company  was  preju- 
diced by  not  having  notice  sooner. 

Frank  Parmelee  Co.  t.  ^tna  L.  Ins.  Co. 
92  C.  0.  A.  403,  166  Fed.  741;  Beebe  v. 
Redvard,  36  Wash.  615,  77  Pac.  1052; 
Ovington  t.  ^tna  Indemnity  Co.  36  Waah. 
473,  78  Pac.  1021;  United  SUtcs  use  of 
Standard  Furniture  Co.  v.  ^tna  Indemnity 
Co.  40  Wash.  87,  82  Pac.  171;  Sheard  t. 
United  States  Fidelity  &  G-  Co.  68  Wasb. 
29,  107  Pac.  1024,  109  Pac.  276. 

Plaintiff  in  error  was  entitled  to  recover 
the  costs  of  appeal  as  well  as  the  costs  of 
the  trial  court. 

Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct.  Rep.  664;  Imperial  F.  Ins.  Co.  t. 
Coos  County,  151  V.  S.  462,  38  L.  ed.  281, 
14  Sup.  Ct.  Rep.  3/0. 

formed  as  to  the  injured  man's  condition, 
and  knew  that  be  attributed  liia  misfor- 
tune to  the  injury,  although  he  did  not 
speak  of  claiming  damages  for  more  than 
a  year  and  a  half  after  tlie  occurrence,  but 
no  notice  was  given  to  the  insurer  until  the 
employee  had  filed  suit  against  the  em- 
ployer, nearly  a  year  after  the  injury  was 
received.  National  Paper  Box  Co.  v.  ^tna 
L.  Ins.  Co.  supra. 

And  where  an  nnployers'  liability  policy 
providoi  that  immediate  notice  of  any  ac- 
cident shall  be  given,  and  that  "time  shall 
be  of  the  essence  of  this  condition,"  and 
further  that  every  notice  shall  be  given  in 
writing,  these  provisions  are  not  complied 
with  where  the  insured,  upon  obtaining 
knowledge  of  the  happening  of  an  accident 
about  one  week  after  its  occurrence,  tele- 
phoned notice  to  the  one  who  had  induced 
iiim  to  take  the  policy,  and  sent  no  written 
notice  to  the  insurer  for  about  two  months 
after  the  accident  occurred.  Rc  Williams, 
51  Week.  Rep.  222,  19  Times  L.  R.  82. 

Under  an  employers'  liability  policy  stipu- 
lating that  "the  insured,  upon  the  occur- 
rence of  an  accident,  and  upon  the  notice 
of  any  claim  on  account  of  an  accident, 
■hall  give  immediate  notice  in  writing  of 
such  accident  or  claim,"  the  insured  com- 
pany is  required  to  give  notice  onlv  after 
the  accident  has  occurred  and  it  has  re- 
ceived notice  of  the  claim  against  it  on 
47  L.R.A.(N.S.) 


Messrs.  R.  S.  Holt,  IT.  E.  Harmon,  asd 
Hudson,  Holt,  &  Harmon,  for  d«fecii 
ant: 

Under  policy  containing  the  same  loa- 
guage  as  the  one  involved  in  this  case,  b-^ 
right  accrues  to  the  assured  thereunder  1:3- 
til  there  has  been  a  loss  by  Iiim,  which  la&? 
is  defined  by  the  policy  to  be  the  pa\-mert 
of  a  judgment  rendered  against  Mm  tm 
account  of  the  liability  referred  to  in  tl^ 
policy. 

Ford  V.  ^tna  L.  Ins.  Co.  70  Wash.  2». 
126  Pac.  69;  Allen  v.  Gilman,  MeX.  &.  C-o 
137  Fed.  136;  Connolly  v.  Bolster,  3S: 
Mass.  266,  72  N.  E.  981;  Allen  v.  .£tna  L 
Ins.  Co.  7  L.R^.(N.S.)  958,  76  C.  C.  A 
266,  145  Fed.  881;  Puget  Sound  Impror. 
Co.  V.  Frankfort  Marine  Acci.  A  Plate  GIui 
Ins.  Co.  52  Waah.  124,  100  Pac.  190;  Burkf 
V.  London  Guarantee  A.  Acci.  Co.  47  Misc. 
171,  93  N.  Y.  Supp.  652;  Cusbman  v.  Car 
bondale  Fuel  Co.  122  Iowa,  656,  98  N.  W. 
509;  Sheard  v.  United  States  Fidelity  4 
G.  Go.  58  Wash.  29,  107  Pac.  1024,  109  Pac 
276;  Finley  v.  United  States  Casualty  Cs. 
113  Tenn.  697,  83  S.  W.  2,  3  Ann.  Caa.*96-2; 
Frye  v.  Bath  Gas  &.  Electric  Co.  97  >Ie. 
241,  59  L.R.A.  444,  94  Am.  St.  Rep.  500, 
54  Atl.  393;  Travellers  Ins.  Co.  v.  Moses. 
63  N.  J.  £q.  260,  92  Am.  St.  Rep.  663. 
49  Atl.  720;  Beyer  v.  International  Alu 
minum  Co.  115  App.  Div.  853,  101  N.  T. 
Supp.  83. 

A  condition  requiring  the  giving  of  notice 

account  thereof.  Grand  Rapids  Electric 
Light  ft  P.  Co.  T.  Fidelity  *  C.  C<k  111 
Mich.  148,  69  N.  W.  249. 

And  it  was  held  in  this  case  that  a  notico 
given  the  same  day  a  claim  waa  made 
against  the  employer  was  sufficient  al- 
though it  was  given  six  montha  after  the 
accident  occurred.  Ibid. 

In  Re  Coleman's  Depositories  [1907]  S 
K.  B.  798,  76  L.  J.  K.  B.  N.  S.  865,  97  L. 
T.  N.  S.  420,  23  Times  L.  R.  638,  11  Ann. 
Cas.  Z63,  where  an  employer  signed  an  ap- 
plication for  an  emplf^ers'  liability  policy 
on  December  28th,  and  on  January  2d  an 
employee  received  an  injury  which  at  first 
did  not  appear  serious,  but  finally  resulted 
in  his  death  over  two  months  later,  and  no 
notice  was  given  of  the  injury  until  the 
day  before  the  death  occurred;  it  was  held, 
upon  it  appearing  that  no  policy  waa  exe- 
cuted until  January  3d  and  no  delivery  was 
made  of  it  to  the  employer  until  about 
January  10th,  that,  in  the  absracc  of  evi- 
dence that  the  employer  knew  or  had  the 
opportunity  of  knowing  that  the  policy  con- 
tained a  condition  requiring  immediate  no- 
tice of  injury  to  an  employee,  as  r^arded 
an  injury  which  occurred  before  the  in- 
sured had  knowledge  of  such  condition,  he 
was  not  bound  to  comply  with  its  terms, 
and  that  recovery  might  therefore  be  had. 

J.  T.  W. 
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ta  a  condition  precedent,  which  matt  be 
performed  before  any  liability  exists  Ml 
tfae  part  of  the  insurance  company. 

Employers'  Liability  Assur.  Corp.  t. 
Ught,  Heat  ft  P.  Co.  28  Ind.  App.  437, 
63  N.  E.  64;  London  Guarantee  ft  Accl.  Co. 
T.  Siwy,  35  Ind.  App.  840.  68  N.  E.  481; 
Underwood  Veneer  Co.  v.  London  Guaran- 
tee ft  Acci.  Co.  100  Wis.  378,  75  N.  W. 
996,  4  Am.  N^.  Rep.  368;  Green  Bros.  t. 
Northweetem  I4ve  Stock  Ina.  Co.  87  Iowa, 
368,  S4  N.  W.  349}  California  SaT.  Bank  v. 
American  Surety  Co.  87  Fed.  118;  Ermen- 
trout  T.  Girard  F.  ft  M.  Ine.  Co.  63  Minn. 
SOS,  30  L.R.A.  846,  S6  Am.  St.  Rep.  48S, 
65  N.  W.  636;  Woolverton  Fidelity  ft  C. 
Co.  190  N.  Y.  41,  16  L.R.A.(N.S.)  400, 
82  N.  E.  746;  Travelers'  Ins.  Co.  Myers, 
62  Ohio  St.  629,  49  L.R.A.  760,  57  N.  E. 
458;  Myers  t.  Maryland  Casualty  Co.  123 
Mo.  App.  682,  101  S.  W.  124;  McFarland 

United  States  Mut.  Acci.  Asso.  124  Mo. 
204,  27  S.  W.  436;  Re  Coleman's  Deposi- 
tories [1907]  2  K.  B.  798,  76  L.  J.  K.  B. 
N.  S.  866,  97  L.  T.  N.  S.  420,  23  Times 
L.  B.  638,  11  Ann.  Cat.  253;  4  Cooley, 
Briefs,  p.  3670;  Solomon  t.  Continental  F. 
Ins.  Co.  160  N.  Y.  696,  46  L.RJi.  682, 
73  Am.  St.  Rep.  707,  66  N.  E.  279. 

In  the  case  of  a  condition  precedent  where 
the  notice  is  required  to  be  given  within 
a  fixed  time,  the  provision  is  strictly  en- 
forced, and  the  notice  must  be  given  within 
that  time,  without  regard  to  the  question 
ef  the  abilify  of  the  insured  to  do  so,  or 
to  the  question  of  hii  knowledgs  of  tiie 
accident. 

Gamble  v.  Accidmt  Assur.  Co.  Ir.  Rep. 
4  C.  L.  204 ;  Patton  v.  Employers'  Liability 
Assur.  Co.  Ir.  L.  R.  20  C.  L.  93;  Victorian 
Stevedoring  ft  General  Contracting  Co. 
Australian  Acci.  Ins.  ft  General  Guarantee 
Co.  19  Vict.  L.  R.  139;  Woraley  v.  Wood, 
6  T.  R.  710,  2  H.  Bl.  674,  3  Revised  Rep. 
323;  Cessel  v.  Lancashire  ft  Y.  Accl.  Ins. 
Co.  1  Times  L.  R.  496;  Ostrander,  Ins. 
8  221;  Ermentrout  v.  Girard  F.  ft  M.  Ins. 
Co.  63  Minn.  305,  30  L.R.A.  346,  56  Am. 
St.  Bep.  485,  66  N.  W.  636;  Columbia  Pa- 
per Stock  Co.  T.  Fidelity  ft  C.  Co.  104  Mo. 
App.  157,  78  8.  W.  320;  Woolverton  v. 
Fidelity  ft  C.  Co.  190  N.  Y.  41,  16  L.R.A. 
(N.S.)  400,  82  N.  E.  745;  Klein  v.  New 
York  L.  Ins.  Co.  104  U.  S.  88,  26  L.  ed. 
662;  Stoneliam  v.  Ocean  K.  ft  General  Acci. 
Ins.  Co.  L.  R.  19  Q.  B.  Div.  237,  57  L.  T. 
N.  S.  236,  36  Week.  Rep.  716,  51  J.  P.  422. 

Ross,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  policy  of  insurance  upon  which  this 
action  was  brought  indemnified  the  plaintiff 
(piftintitr  in  error  here),  John  B.  Stevens 
ft  Company,  a  «>rp«rati<m,  agalut  loH 
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log  from  Ic^l  liability  for  damages  oo 
account  of  bodily  injury  or  death  mffered 
by  any  of  its  employees  fr<Hn  accidental 
causes,  not  noeeding  the  sum  of  $5,000, 
and  also  against  the  costs  of  defendhig  an 
action  or  actions  to  recover  sueh  damages. 
While  the  policy  was  in  force  one  I.  B. 
Merrill,  an  employee  of  the  assured,  was  in- 
jured, and  on  October  28,  1909,  commenced 
an  action  to  recover  damages  therefor.  The 
plaintiff  immediately  sent  the  summons  and 
complaint  In  the  action  to  the  insurance 
company,  with  the  request  that  it  take 
the  defensive  proceedings  provided  for  by 
the  policy,  which  the  insurance  company 
refused  to  do,  for  which  reason  the  plain- 
tiff was  compelled  to  defend  the  action  at 
its  own  cost,  incurring  expense  therefor  in 
the  sum  of  91,073.96.  The  Merrill  action 
resulted  in  a  judgment  against  the  assured 
for  96.100,  which  on  appeal  was  afflnned 
by  tfae  supreme  court  of  the  state  of  Wuh- 
ington,  in  which  state  the  suit  was  brought, 
and  which  judgment  was  paid,  with  interest 
and  costs,  by  the  plaintiff  in  the  present 
acti(n. 

In  its  answer  to  the  plaintiff's  amended 
complaint,  the  insurance  company  set  up. 
among  other  things,  that  the  policy  sued 
on  was  iseued  to  the  plaintiff  in  the  state 
of  Washington,  and  that  Merrill  received 
the  injuries  alleged  in  the  complaint  on  or 
aboi(t  June  15.  1909,  which  fact  the  plain- 
tiff at  the  time  well  knew,  but  that,  not- 
withstanding sueh  knowledge,  the  plaintiff 
did  not  give  notice  of  the  injury,  or  of  the 
accident  from  which  it  arose,  in  writing  or 
otherwise,  to  the  insurance  company  "until 
the  latter  part  of  October  or  the  first  part 
of  November  following  the  said  accident 
and  injury,"  and  for  that  reason  the  de> 
fendant  insurance  company  denied  any  Ita- 
bility  to  the  plaintiff  under  the  policy,  and 
refused  to  undertake  the  defense  the  ac- 
tion of  Merrill,  and  further  pleaded  in 
defmse  of  the  present  aetion  that,  "by  rea- 
son of  the  failure  of  the  said  plaintiff  to 
give  the  said  notice,  and  Its  failure  to  In- 
vestigate the  accident  and  to  preserve  the 
testimony,  tin  evidence  became  destroyed 
and  the  witnesses  scattered,  and  at  the  time 
the  action  referred  to  in  plaintiff's  com- 
plaint was  brought*  by  reason  of  the  n^lect 
of  ttie  plaintiff  to  properly  attend  to  the 
matter,  and  by  reason  of  certain  changes 
and  alterations  that  it  had  made  in  the 
structure  at  which  the  accident  occurred, 
it  was  no  longer  possible  to  soooesifuUy 
defend  the  said  action." 

In  the  plaintiff's  reply  to  the  insurance 
company's  answer  it  admitted  that  the 
policy  sued  on  was  issued  in  the  state  of 
Washington,  and  admitted  that  it  gave  no 
notio*  «[  tka  acddeal  or  injory  to  Uer- 
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rin  prior  to  October  10,  1900,  but  denied 
that  it  knew  of  the  injurieo  or  accident  on 
or  aboat  June  16,  1909,  or  at  any  time 
prtw  to  October  19,  1909,  and  allied  that, 
immediately  npon  learning  thereof,  it  gave 
due  notice  of  the  same  to  the  insunuwo 
company.  In  ita  reply  the  plaintifT  alio  ad- 
mitted that  there  waa  an  alteration  made 
fB  the  itnieture  where  the  accident  hap- 
pened, but  alleged  that  the  lamo  waa  alight 
and  immaterial,  wai  made  prior  to  the 
time  that  the  plaintiff  knew  of  the  accident, 
and  that  it  waa  not  claimed  by  Merrill  to 
have  been  responsible  for  the  accident  or 
connected  therewith  in  any  way,  and  that 
the  structure  waa  totally  destroyed  by  Are 
without  the  plaintiff's  fault  prior  to  the 
time  that  the  suit  brought  bj  Merrill  was 
or  could  have  been  tried,  and  could  not 
bare  been  aTallabls  for  use  ai  eridence  in 
that  action. 

The  clause  of  the  policy  in  suit  in  respect 
to  the  giving  of  notice  la  as  follows:  "That 
up<m  the  ooeurreuce  of  an  accident,  whether 
any  claim  be  made  In  respect  thereof  or 
not,  the  assured  shall  immediately,  and  at 
the  latest  withla  ten  days,  or  within  the 
time  fixed  for  gtving  notice  of  accidents 
under  liability  insurance  polices  by  any 
special  law  of  the  state  in  which  the  policy 
ia  Issued,  give  notice  in  writing  of  such  ac- 
cident to  the  company,"  etc.  The  policy 
also  contains  this  clause:  "That  if  any 
legal  proceedings  are  taken  to  enforce  a 
claim  against  the  assured,  which  would  be 
covered  by  this  policy  it  the  assured  were 
legally  liable  in  respect  to  such  claim,  the 
company  shall,  at  its  own  cost,  undeitake 
the  defense  or  settlement  of  such  legal  pro- 
ceedings in  the  name  and  on  behalf  of  the 
assured,  and  shall  have  entire  control  of 
such  defense,  whether  1^1  liability  on 
the  part  of  the  assured  in  respect  to  the 
claim  is  proven  as  the  result  of  such  pro- 
ceedings or  not.  If  the  company  shall  at 
any  time  offer  to  pay  to  the  assured  the 
full  amount  for  which  the  company  might 
be  liable  to  indemnify  the  assured  in  respect 
to  the  claim  sought  to  be  enforced,  it  shall 
not  thereafter  be  bound  to  defend  any  legal 
proceedings,  nor  he  liable  for  any  costs  or 
expenses  which  the  assured  may  incur  in 
defending  the  same;  but  the  company  shall 
not  be  reeponsible  for  any  damages  alleged 
to  have  been  sustained  by  the  BS^ured  in 
consequence  of  any  action  or  omission  of 
the  company  in  connection  with  such  claim 
or  proceeding.  The  assured  shall,  at  all 
times,  under  the  direction  of  the  company, 
render  all  reasonable  and  necessary  assis- 
tance to  enable  the  company  to  effect  settle- 
ments, or  to  properly  conduct  a  defense,  or 
to  prosecute  an  appeal,  or  to  secure  infor- 
mation or  the  attendance  of  witnesses." 
47  L.R.A.{N.S.)  _ 


The  oonrt  below  on  the  trial  of  the  ic- 
tion  refused  to  allow  the  aaanred  to  pran 
that  it  had  no  notice  of  the  aeeident  or  is- 
jury  to  Merrill  until  October  10.  1909.  oB 
which  day  it  received  a  letter  from  MerrilTi 
attom^B  giving  the  notice  and  demandtag 
a  aattlement  lor  the  injury,  and  m  wtaid 
day  it  was  admitted  that  the  aasured  mt 
the  letter  to  tho  inaurance  company;  owl 
the  trial  court  refused  to  allow  the  assmed 
to  prove  the  facta  with  respect  to  the  hap- 
pening of  the  accident,  and  reftwed  to  alio* 
it  to  prove  that  the  defendunt  Insniaaee 
company  *Vaa  not  prejudiced  bj  not  hiv- 
ing nirtice  sooner;  that  all  of  the  wit«mn 
were  available  at  Vbt  time  that  noticE  wsi 
given  to  the  defendant  of  the  accident" 

It  waa  stipulated  at  the  trial:  "That 
judgment  was  rendered  on  tiic  10th  day  of 
Febriiai7,  lOJO,  In  the  anperior  court  of  the 
state  of  Washington  in  and  tor  FicrM 
eounfy,  against  the  defendant^  John  B. 
Stev^  ft  Company,  in  favor  of  I.  B.  Ite- 
rill,  in  the  sum  of  $6,100;  together  witk 
costs." 

The  plaintiff  was  allowed  to  show  that 
the  Merrill  Case  waa  appealed  to  tba  m- 
preme  court  of  the  state,  and  by  it  affirmed, 
and  tliat  Stevens  ft  Company  paid  the  judg- 
ment, including  interest  and  coats,  a^rs- 
gating  «6,S39.30,  and  also  paid  $250  to  the 
attorney  who  defended  the  suit  in  the  su- 
perior court  of  the  state;  but  the  trial 
court  refused  to  allow  proof  of  the  amoiint 
paid  the  attorney  for  services  rendered  oa 
the  appeal  of  that  case, — to  all  of  wbicli 
mlings  the  plaintiff  reserved  exceptions,  u 
it  did  to  the  instructions  given  by  the  trial 
court  to  the  jury,  which  told  them  'that 
while  there  could  he  no  recovery  against  tb« 
defendant  on  account  of  the  loss  it  sustained 
in  paying  the  judgmait  which  Murill  re- 
covered, because  they  did  not  give  the  ten 
days'  notice,  yet  that  the  insurance  eooi- 
pany  undertook  to  defend  that  suit,  regard- 
less of  whether  the  ten  days'  notice  was 
given,  and  that  it  was  its  doty,  when  called 
upon,  to  do  so,  without  requiring  the  plain- 
tiff, John  B.  Stevens  ft  Company,  to  release 
it  beforehand  on  account  of  any  judgment 
that  might  he  obtained.  So  yon  will  not 
concern  yourselves  with  that  part  of  the 
pleading  that  goes  to  the  liabili^  or 
claimed  liability  on  account  of  the  judg- 
ment which  John  B.  Stevens  ft  Company 
had  to  pay  in  the  end.  You  will  confine 
your  attention  to  the  evidence  introdnoed 
here  regarding  those  costs  and  expenses 
which  the  plaintiff  was  put  to  in  defen^n; 
the  case  in  the  superior  court  of  Piem 
county  after  the  defendant  company  refused 
to  defend  it," — ^but  was  not  entitled  to  re- 
cover the  costs  and  attorneys'  feea  incnmd 
on  the  appeal  of  the  aua.   For  tite  emb 
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incnired  in  the  superior  court,  amouotiog 
to  9286.40,  the  jurj  accordingly  retamed  • 
verdict  in  favor  of  the  plaintiff  company. 

Th«  pUintiff  duly  excepted  to  the  charge 
of  the  court  to  the  jury,  and  in  other  re- 
ipectfl  already  indicated,  which  rulings  are 
the  basis  of  the  writ  of  error  sued  out  by 
the  oorpoiMttoB  Jolrn  B.  St«Teni  ft  Com- 
pany. 

The  other  of  the  two  writ*  here  con- 
sidered t(%ether  was  sued  out  by  the  in- 
surance company,  and  challenges  the  action 
of  the  trial  court  in  allowing  the  recovery 
by  the  plaintiff  company  of  the  costs  in- 
curred in  the  superior  court  in  defense  of 
the  Merrill  action, — the  insurance  company 
having  moved  for  a  peremptory  infitruetion 
to  the  jury  to  And  in  its  fsvor,  and  also 
for  judgment  notwithstanding  ths  verdict, 
both  of  which  motions  were  denied,  and  to 
each  of  which  an  exception  was  reserved; 
the  contention  of  the  insurance  company 
bdng  that  the  assursd  failed  to  give  the 
notice  required  by  the  poU^»  which  do- 
prived  it  of  tiu  right  to  have  the  ease  de- 
fsndeda 

It  irin  be  seen,  therefore,  that  the  eon- 
tndling  point  in  the  case  is  whether,  by 
the  terms  of  the  policy  in  question,  the 
assured  was  required  to  give  notice  of  the 
injury  sustained  by  its  employee  before  it 
haid  any  notice  of  such  injury.  The  court 
below  held  that  it  was,  both  by  its  rulings 
in  respect  to  the  plaintiff's  offer  of  proof 
and  In  its  instructions  to  the  jury,  and 
tlierehy,  in  our  opinion,  committed  clear 
error.  As  said  by  this  court  in  Empire 
State  Surety  Co.  t.  Northwest  Lumber  Co. 
121  C.  C.  A.  S27,  SOS  Fed.  417:  "It  is 
self-evident  that  a  psrfy  euinot  give  notice 
of  an  accident  in  respect  of  which  a  claim 
ean  be  nude  until  he  himself  is  informed 
of  it»  or  has  knowledge  eoneerning  it,  and 
he  could  not  be  expected  so  to  do.**  Nor 
does  the  clause  in  the  policy  involTcd  io 
this  case  undertake  to  require  the  assured 
to  give  such  notice,  regardless  of  its  knowl- 
edge or  information  on  the  subject.  We 
repeat  the  clause:  "That  upon  the  occur- 
rence of  an  accident,  whether  any  claim  be 
made  in  respect  thereof  or  not,  the  assured 
shall  immediately,  and  at  the  latest  within 
ten  days,  or  within  the  time  fixed  for  glT- 
lag  BOtiee  of  accidents  under  liability  In- 
svruee  policies  by  any  special  law  of  the 
stftte  In  which  tite  policy  is  issued*  five 
Dotieo  ia  writing  of  neb  accident  to  the 
oompany,'*  etc. 

Hot  only  U  there  here  no  express  reqnlxe- 
mot  for  the  Impossible  giving  of  doUco  tS 
something  nt^  Imown  to  have  oeenrredt  ev 
47  r..R^(NJB.) 


concerning  which  the  assured  has  no  in- 
formation, but  ths  very  terms  in  which  ths 
provision  is  eouched  indicate  that  no  such 
unreasonable  interpretation  is  permissible. 

The  notice  is  here  required  to  be  given 
"immediately,  and  at  the  latest  within  ten 
days,  or  within  the  time  fixed  for  giving 
notice  <^  accidents  under  liability  insurance 
policies  by  any  special  law  of  the  state  in 
which  the  policy  is  issued."  If  the  word 
"immediately"  was  not  thus  qualified,  and 
stood  alone,  it  would,  under  the  well-estab- 
lished law  upon  the  subject,  be  held  to 
imply  a  reasonable  notice  in  view  of  all 
of  the  circumstances  of  the  case.  Fidelity 
ft  D.  Co.  V.  Courtney,  188  U.  S.  342,  46 
L.  ed.  1193,  22  Sup.  Ct.  Rep.  833;  Guaran- 
tee Co.  of  N.  A.  V.  Mechanics'  Sav.  Bank 
ft  T.  Co.  183  U.  8.  402,  46  L.  ed.  253,  22 
Sup.  Ct.  Rep.  124;  American  Surety  Co.  v. 
Pauly,  170  U.  8.  133,  42  L.  ed.  977,  18  Sup. 
Ct.  Rep.  552;  Ward  v.  Maryland  Casualty 
Co.  71  N.  H.  262,  93  Am.  St.  Sep.  614,  61 
Atl.  000;  Insurance  Companies  v.  Boykin, 
12  Wall.  433,  20  I/,  ed.  442;  MandeU  v. 
FideUty  ft  a  Co.  170  Mass.  173,  64  Am. 
St.  Rep.  291,  49  N.  E.  110;  Edgefleld  Mfg. 
Co.  V.  Maryland  Casualty  Co.  78  S.  C  73, 
68  B.  E.  969;  Woodmen  Accl.  Asso.  v. 
Pratt,  62  Neb.  673,  55  L.R.A.  291,  89  Am- 
St.  Rep.  777,  87  N.  W.  546;  Phillips  v. 
United  States  Benev.  Soc.  120  Mich.  142, 
79  N.  W.  1.  And  that  the  insurance  com- 
pany in  this  Instance  did  not  mean  the 
word  "immediately"  to  he  taken  and  en- 
forced literally  is  conclusively  shown  by  the 
fact  that  it  immediately  followed  it  with 
the  words:  "And  at  the  latest  within  ten 
days,  or  within  the  time  fixed  for  giving 
notice  of  accidents  under  liability  insurance 
policies  by  any  spedal  law  the  state  in 
whidi  the  policy  is  issued." 

We  have  examined  the  decision  of  the 
supreme  court  of  Victoria  in  the  eaae  of 
Victorian  Stevedoring  ft  General  Contract- 
ing Co.  V.  Australian  Acci.  Ins.  ft  General 
Guarantee  Co.  19  Vict.  L.  R.  139,  cited  in 
tiie  brief  of  the  insurance  company.  Two 
of  the  learned  judges  sustained  a  position 
like  that  taken  by  the  defendant  in  error 
herein.  The  third  judge  concurred  in  the 
judgment,  but  rested  his  opinion  upon  a 
different  point,  not  material  to  this  ease. 
But  the  judge  who  tried  the  ease,  and  who 
was  also  a  judge  of  the  supreme  eourt  of 
Victoria,  had  been  of  a  different  opinion, 
and  wrote  in  part  as  follows;  **  .  .  . 
Tlie  defendants  undertook  to  recoup  to  the 
plaintiffs  any  sum  not  excerdinir  £1,000, 
wUeh  they  might  have  to  pay  for  Injuries 
eansod  by  the  negligence  of  their  workmen 
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<v  other  employeefl  In  the  lOTieo  of  the 
pl&intiffi  or  hy  their  world  to  third  per- 
MU.  The  policy  rccitee  eortain  facte,  and 
then  puts  In  the  proriaoi  which  nise  Xbe 
questione  in  diepntc.  The  flnt  proriw  that 
waa  made  refm  to  tiie  cOTdiUons  annexed 
to  the  policy,  and  makes  them  a  part  of 
the  contract;  and  it  is  contended  on  behalf 
of  the  defendant  thai  tiuMe  conditions  are 
realfy  condiiiotis  precedent  to  a  person's 
title  to  reoorer,  or,  rather,  that  noncom- 
pliance with  them  fa  a  bar  to  the  right 
to  recover.  The  first  condition  is  that  *up- 
on  the  occurrence  of  any  injury  notice  in 
writing  thereof  shall  within  seven  days  he 
given  hy  the  insured  to  the  company  it 
their  office  where  this  policy  ha.B  been  is- 
sued.' Did  the  parties  really  nitan,  when 
th^  said  that,  that  if  notice  was  not  given 
exactly  within  seven  days — If  a  few  min- 
utes  over  the  time,  for  instance,  elapsed, 
or  if  it  became  impossible  to  give  it  by 
reaMm  thai  the  plaintiffs  did  not  themselves 
know  of  the  accident  earlier — tiiat  their 
right  to  be  reimbursed  under  the  terms  of 
the  policy  would  he  at  an  end,  that  they 
were  to  lose  the  £1,000?  Was  it  meant  that 
tilie  defendants  should  be  entitled  to  say: 
*You  have  given  notice  five  minutes  too 
late,  and  we  will  therefore  keep  your  premi- 
ums and  pay  you  nothingT*  The  very  state- 
ment was  absurd.  I  cannot  believe  that 
the  parties  intended  anything  of  the  aort. 
What  they  did  Intend  was  to  place  an  ob- 
ligation on  the  plaintiffs  to  give  notice 
thereby  entitling  the  defendants  to  compen- 
sation if  they  sustain  any  injury  for  want 
of  that  notice.  It  was  never  intended  that 
tlie  mere  fact  that  notice  waa  not  given 
should  be  a  complete  answer  to  an  action. 
.  .  .  So  far  as  relates  to  the  first  con- 
dition, I  have  no  doubt  whatever  tliat  what 
the  parties  meant  was:  Ton  shall  give 
me  notice  <oi  the  occurrence  any  injury. 
If  yon  dont  give  notice,  yon  may  be  still 
entitled  to  recover;  but  I  shall  get  from 
you  any  damages  I  may  sustain  from  want 
of  that  notice.' " 

We  are  of  the  opinion  that  the  court  be- 
low was  in  error  in  holding  that  the  policy 
in  suit  required  the  assured  to  give  notice 
of  the  injury  to  its  employees,  regardless  of 
its  own  knowledge  or  information  upon  the 
subject,  and  in  holding  that  the  assured  was 
not  entitled  to  its  coats  and  attorneys'  fee 
expended  on  the  appeal  ot  the  Merrill  Case, 
aa  wdl  aa  to  its  costs  and  attorn^s'  fee 
paid  in  defense  of  that  action  in  the  su- 
perior eourt  of  the  state  of  Washington. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  Mai. 
47  L.R.A.(N£.) 


KANSAS  SUPRBMB  OOOBV. 

AL  DELMORS 

V. 

KANSAS  CITY  HARDWOOD  FLOORING 
OOlfPANT,  Appt. 

(M  Eaa.  SB,  1S3  Pae.  161.) 

Maater  nnd  •nrant  —  oompeCMit  fel- 
low serrant  —  complaint  ~  effect. 

1.  Where  two  employees  in  a  factory  are 
associated  In  operating  a  machine  therda, 
and  one  complains  to  the  master  that  be 
is  afraid  to  work  with  the  other,  and  the 
master  replies  that  the  one  complained  of  is 
incompetoit  and  careless,  and  that  he  will 

filace  him  on  some  woric  where  he  caimat 
lurt  the  one  complaining,  tiie  ene  eon- 
plaining  may  thereafter  cenotinne  im  the  em- 
ployment for  a  reasonable  time  without 
assuming  the  risk  of  injury  fmn  the  Mglf* 
gence  of  his  fellow  laborer. 
Same  —  liability  of  master. 

2.  In  such  case  the  master  assumes  lia- 
bility for  injuries  received  by  the  one  who 
complained  through  the  n^ligence  of  the 
other. 

Trial  —  nefillgence  —  question  tar  Jnry. 

3.  The  question  whether  the  appellee  was 
guilty  of  contributory  negligence  was  under 
the  instructions  for  the  dctenninati<Hi  of 
the  jury,  and,  there  being  no  special  ques- 
tion submitted  thereon,  the  goieral  verdiet 
in  favor  of  appellee  inferentiallj  acquits 
him  of  such  negligence. 

(June  7.  1913.)' 

APPEAL  hy  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  in  plaintiff's  favor  in  an  actios 
brought  to  recover  damages  for  personal 
injuries  for  which  defendant  was  allsged 
to  he  liable  under  the  factory  act.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  L.  Miller,  Charles  A.  Mil- 
ler, Frank  P.  8ebree,  Henry  S.  Conrad, 
and  John  D.  Wendorff,  for  appellant: 

Plaintiff  assumed  the  risk.  Even  if  plain- 
tiff was  injured  by  the  n^ligenoe  of  Ap- 
pier, as  he  claims,  he  cannot  reeovu- 
because  he  testified  he  knew  of  Applo-'s 
negligence,  and,  continuing  in  drfendanfs 
service  after  he  knew  of  Appier's  negiigeace, 
he  assumed  the  risk. 

Kansas  City,  M.  A  O.  R.  Co.  v.  Loosl^,  79 
Kan.  103,  00  Pac.  090;  Southern  Kansas 
R.  Co.  T.  Drake,  63  Kan.  1,  3S  Pac  SSSi 

Headnotes  by  Smith,  J. 

Note.  —  Right  of  servant  to  rely  on 
promUe  of  master  to  diacharge  <«• 
cwnpeteKt  or  eareless  /ellow  aereeitf. 

The  earlier  esses  upon  this  subjeet  are 
collected  and  discussed  in  a  note  to  Wil- 


Digitized  by 


lOia.  DELMORE  t.  KANSAS  CITY 


HARDWOOD  FLOORINO  CO.  1221 


RaBb  T.  MisEonri  P.  R.  Co.  36  Ean.  129, 
12  Pu.  582;  Creamery  Package  Mfg.  Co.  t. 
DanieU,  72  Kan.  418,  83  Pac.  886;  Atcbiion 
k  E.  Bridge  Co.  t.  Miller.  71  Kan.  13, 
1  L.Rji.(N.S.)  082,  80  Pac.  18;  Atchison, 
T.  &  8.  F.  R,  Co.  T.  Schroeder.  47  Kan. 
SIS,  27  Pac.  065. 

Plaintiff's  negligence  prevents  his  re- 
covery. 

JobnsoQ  T.  Kansas  City,  L.  ft  8.  K.  R. 
Co.  31  Kan.  761,  3  Pac.  SOI;  Ubbey  v. 
Atchison.  T.  ft  B.  F.  R.  Co.  69  Kan.  869, 
77  Pac.  641;  Maupin  v.  Miller,  164  Mo. 
App.  149,  148  S.  W.  141. 

Plaintiff's  negligence  in  choosing  a  dan- 
gerous way  to  perform  the  work  when  there 
was  a  safe  way  in  which  he  could  have  per- 
formed it  precludes  his  recovery. 

Carrier  t.  Union  P.  R.  Co.  61  Kan.  447, 
69  Pac.  1075,  7  Am.  Neg.  Rep.  594;  Brlnk- 
meier  Missouri  P.  R.  Co.  69  Kan.  738, 
77  Pac.  586.  16  Am.  Neg.  Rep.  851;  1 
Bailey.  Personal  Injuries,  IS  1121.  1123. 

Messrs.  A.  W.  Xilttl*  and  B.  C.  Uittle 
for  appellee. 

Smith,  J.,  delivered  the  opinion  of  tbe 

court: 

This  action  was  brought  by  appellee  for 
personal  Injuries.  A  jury  trial  was  bad, 
and  verdict  and  Judgment  were  for  plain- 
tiff. 

In  the  petition  it  was  alleged  that  tbe  ap- 
pellee was  injured  while  cleaning  out  with 
hla  hand  shavingi  from  tbe  hopper  of  tbe 

liami  T.  Kimberly  ft  Co.  10  IiJt.A.(N.S.) 
1043,  and  the  present  note  it  supplementary 

thereto. 

As  pointed  out  In  the  earlier  note,  the 
cases  which  involve  the  question  suggested 
by  the  title  are  not  numerous,  but  for  the 
most  past  they  hold  that  tbe  soH^alled  prom- 
ise to  repair  rule  applies  where  a  promise  is 
made  to  remove  an  incompetent  employee  to 
the  same  extent  and  with  the  same  limi- 
tations ae  where  the  promise  la  made  with 
respect  to  a  defective  tool  or  appliance. 

Tbtti.  the  rule  that  a  servant  who  relies 
upon  the  promise  of  the  master  to  remove 
an  incompetent  servant  is  not  necessarily 
chargeable  with  assumption  of  risk  or  con- 
tributory negligence  in  continuing  to  work 
with  the  incompetent  servant  was  adopted 
in  Allcot  T.  Kirkbam,  101  App.  IHt.  77,  SI 
N.  Y.  Supp.  775. 

And  tbe  view  that  a  serrant  may  rely 
upon  tbe  promise  of  a  master  or  his  repre- 
sentative to  remove  an  incompetent  servant 
was  apparently  adopted  in  GalveBton,  H.  & 
B.  A.  R.  Co.  V.  Eckles.  25  Tex.  Civ.  App. 
179,  60  S.  W.  830,  but  the  decision  turns 
upon  other  grounds. 

But  in  Primley  t.  Elbe  Lumber  ft  Shin- 
gle Co.  63  Wash.  687,  102  Pac.  763,  the 
court  was  apparently  inclined  to  take  the 
view  that  the  promise  to  repair  rule  applied 
only  to  "tools,  appliancea,  and  machinery." 


planer  which  he  was  operating;  that  Ap- 
pier, a  fellow  workman  employed  by  the 
defendant,  in  handling  lumber  about  the 
machine,  carelessly  and  negligently  struck 
plaintiff's  arm  and  knocked  his  right  hand 
against  the  knives  tn  the  machine,  and  cut 
off  two  fingers  thereof  to  plaintiff's  great 
injury.  The  petition  also  alleged  that 
Appier  was  a  careless,  incompetent,  and 
unsafe  workman,  and  that  appellee  had 
some  n'ords  before  the  accident  complained 
to  appellant's  foreman  of  Appier's  careless- 
ness and  negligence,  and  that  the  foreman 
had  promised  to  give  Appier  employment 
where  he  could  do  appellee  no  barm,  but 
had  failed  to  do  so.  Several  other  grounds  of 
negligence  and  failure  to  comply  with  tbe 
requirements  of  tbe  factory  act  are  set 
forth  in  the  petition.  '  A  demurrer  to  the 
petition  was  filed  by  the  appellant,  and  was 
properly  overruled.  Tbe  appellant  answered 
by  a  general  denial  that  tbe  accident  was 
due  to  tbe  appellee's  own  carelessness  and 
negligence,  and  that  appellee  was  familiar 
with  the  machine  and  surrounding  condi- 
tions, and  assumed  the  risk  of  his  employ- 
ment. 

The  appellant  points  out  several  grounds 
of  negligence  upon  which  there  was  no  evi- 
dence, or  upon  which  tbe  evidence  was  in- 
sufficient, and  one  even  where  the  plaintiff's 
own  testimony  seems  to  contradict  an  al- 
legation of  his  petition.  Tbe  appellant  in 
several  assignments  of  error  calls  attention 
to  the  allegations  of  the  petition  and  also 

However,  as  the  complaint  was  made  mere- 
ly because  tbe  incompetent  servant  would 
cause  a  loss  of  time,  labor,  and  material, 
and  not  because  of  the  personal  safety  of 
the  complaining  servant,  the  rule  was  held 
not  to  De  applicable  to  the  case  in  any 
event.  As  to  tbe  effect  of  promise  to  re- 
pair not  made  with  reference  to  servant's 
safety,  eee  note  to  Dunphey  t.  Farr  ft  B. 
Mfg.  Co.  45  L.R.A.(N.S.)  363. 

In  American  Steel  ft  Wire  Co.  T.  Keefe, 
91  C.  C.  A.  223,  165  Fed.  189,  the  court 
speaks  of  a  complaint  in  regard  to  an  in- 
competent fellow  servant,  and  a  promise  to 
replace  him  as  soon  as  a  man  could  be 
found  to  do  the  work,  as  a  circumstance 
showing  that  tbe  master  knew  of  the  dan- 
ger from  the  incompetent  servant,  and  that 
the  danger  would  continue  as  long  as  be 
remained  in  the  employment. 

In  Cummings  v,  Helena  ft  L.  Smelting  ft 
Reduction  Co.  26  Mont.  434,  68  Pac,  852, 
the  court  recognized  the  doctrine,  but  a  re- 
covery in  this  case  was  refused  upon  the 
ground  of  contributory  negligence  in  other 
respects  than  that  of  working  with  an  in- 
competent servant. 

For  notes  upon  tbe  general  question  of 
the  effect  of  a  promise  of  the  master  to  rem- 
edy defective  conditions,  see  Index  to  LJLA. 
Notes  under  title.  Mast,  ft  S.  |g  119,  120. 
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to  the  evidence,  and  uys  that  there  wu 
no  allegation  or  evidence  that  Appier  waa 
negligent.  Words  and  Phrases,  p.  973,  Web- 
ater*!  New  International  Dictionary,  and 
Soule'a  Dictionary  of  English  Synoayma, 
give  "negligent"  as  one  of  the  synonyms  of 
"carelesB."  While  "negligent"  is  probably 
the  better  word  in  legal  pleadings  and  pro- 
ceedings, it  is  evident  that  the  word  "care- 
less" in  this  case  was  used  in  tlie  sense  of 
"negligent."  There  was  evidence  tending  to 
show  that  Appier  was  a  negligent,  carelesb 
workman;  that  the  appellant  had  been  ap- 
prised of  this  fact,  and  knew  it  to  be  true, 
but  that  it  had  continued  to  employ  him, 
and  that  Appier's  negligence  was  the  im- 
mediate cause  of  the  injury.  If  the  jury 
believed  this  evidence,  as  th^  apparently 
did,  or  believed  the  evidence  in  regard  to 
one  or  more  omiasioni  of  aaf^uards  or 
precautions  required  hf  the  factory  act, 
it  is  sufficient  to  suatain  the  verdict  in  this 
case,  and  this  is  true  even  If  the  evidence 
was  conflicting. 

Where  two  employees  in  a  factory  are 
associated  in  operating  a  machine  therein, 
and  one  complains  to  the  master  that  he 
is  afraid  to  work  with  the  other,  and  the 
master  replies  that  tlie  one  complained  of  is 
incompetent  and  careless,  and  that  he  will 
place  him  on  some  work  where  he  cannot 
hurt  the  one  complaining,  the  one  complain- 
ing may  thereafter  continue  in  the  employ- 
ment for  a  reasonable  time  without  assum- 
ing the  risk  of  injury  from  the  negligence 
of  his  fellow  laborer.  Gray  t.  Red  Falls 
Lumber  Co.  85  Minn.  S4.  88  N.  W.  24, 
11  Am.  Neg.  Hep.  16.  There  vas  no  evi- 
dence that  the  danger  of  injury  from  the 
incompetence  or  negligence  of  his  fellow  la- 
borer was  so  obvious  and  immin<>nt  that 
a  person  of  ordinary  care  and  prudence 
would  not  incur  the  risk  for  the  time  rea- 
sonably necessary  for  the  master  to  sub- 
stitute another  in  the  place.  The  question 
whether  the  appellee  was  guilty  of  contrib- 
utory negligence  was,  under  the  instruc- 
tions, for  the  determination  of  the  jury; 
and,  there  being  no  special  question  sub- 
mitted thereon,  the  general  verdict  in  favor 
of  appellee  infcrentially  acquits  aim  of  such 
negligence.  The  appellant  requested  the 
giving  of  several  instructions  which  the 
court  refused.  So  far  m  they  were  proper 
statements  of  tiie  law  applicable  to  the 
ease,  they  appear  to  have  been  covered  by 
the  instructions  given  by  the  court.  In 
fact,  the  Instructions  given  by  the  court 
seem  to  be  very  full  and  fair.  There  was 
evidence  that  a  loose  pulley  and  belt  were 
supplied  in  connection  with  the  planer,  and 
47  LJl^.(N.S.) 


that  by  the  use  thereof  the  appellee  could 
have  stopped  the  machine  and  cleaned  oat 
the  hopper  without  danger;  that  the  fore- 
man had  ordered  appellee  not  to  atop  the 
machine,  but  to  clean  out  the  shavinga  with 
his  hand.  In  response  to  a  questimt  if  ap- 
pellee could  not  have  stopped  the  machine 
and  cleaned  out  the  hopper  without  danger, 
the  jury  answered,  "Yes;  if  allowed  to  stop 
the  machine."  Also,  in  response  to  a  ques- 
tion, the  jury  answered  that  he  could  hare 
cleaned  out  the  hopper  with  a  stick.  The 
jury  also  answered  other  questiofis  to  the 
effect  that  cleaning  out  the  hopper  with 
his  hand  was  more  dangerous  than  cither 
of  the  other  methods.  They  alsa  foond  that 
Appier  was  negligent,  and  the  i^pcllant 
knew  he  was  negligent;  that  Appier, 
through  carelesaneaa  and  accident,  hit  ap- 
pellee'a  arm  while  bis  hand  was  ia  the  hop- 
per eleanii^  it  out. 

It  is  often  said  that  where  aa  emplojce 
selects  the  more  dangerous  of  two  or  more 
ways  of  doing  an  act  in  the  line  of  hie  dntr. 
and  is  injured  thereby,  he  cannot  recover 
damages  for  the  injury  from  the  employer, 
but  this  rule  is  subject  to  the  qualificatioa 
that  he  may  adopt  any  one  of  the  methods 
which  a  reasonably  prudent  man  wirald 
adopt,  and  not  be  neegligent,  although  an- 
other way  may  be  absolutely  safe.  Brink- 
meier  v.  Missouri  P.  R.  Co.  69  Kan.  738, 
77  Pac.  586.  16  Am.  Neg.  Rep.  351.  In  this 
case,  however,  there  la  evidence,  which  ow 
of  the  answers  indicates  the  jury  believed, 
that  the  master  had  selected  the  method  of 
cleaning  out  the  hopper,  and  had  directed 
the  appellee  not  to  stop  the  machine,  but 
to  clean  out  the  hopper  with  bis  hand.  It 
also  appears  by  undisputed  evidoioe  that 
appellee  had  frequently  and  many  tisoes 
cleaned  out  the  hopper  in  the  way  he  was 
doing  at  the  time  of  the  accident  without 
injury,  and  that  the  negligent  act  of  Appier 
was  the  proximate,  if  not  the  sole,  cause  of 
the  injury. 

In  addition  to  the  special  findings,  the 
jury  returned  a  verdict  in  favor  of  appellee 
for  |825  damages,  and  the  appellant  filed 
a  motion  for  judgment  in  its  favor  upon 
the  special  findings  notwithstanding  the 
verdict,  which  was  overruled  and  judgment 
rendered  on  the  verdict.  Under  the  iiutrae- 
tions  we  think  the  jury  were  justified  in 
finding  that  Apider'a  n^igenee  was  the 
proximate  cause  of  the  injury;  that  A|^ler 
was  negligent  and  careless;  that  appellant 
knew  it,  and,  in  effect,  promised  to  remove 
him  from  work  abent  the  maehlxM  operated 
by  appellee. 

The  judgment  to  affirmfld. 
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UNITED  STATES  CIBCITIT  C01TBT 
OF  APPEALS  EIGHTH  CIRCITIT. 

BIO  FOUR  IMPLEMENT  COMPANY  et 
,  aL,  Interrenen,  ApptL, 

T. 

ISOM  WBIGHT,  Trustee,  etc.,  of  8.  P. 
Bell,  Bankrupt 

(—  C.  0.  A.       e07  Fed.  63S.) 

Vnuid  —  withholding  oondltloul  miIq 
contract  from  record. 

1.  A  fraudulent  intent  to  withhold  con- 
ditional sale  contracts  from  record  ii  not 
ahown  hj  the  facts  that  the;  irere  in  fact 
so  withheld  until  the  purchaser  found  him- 
■elf  in  financial  difficulties,  and  that  in 
prior  dealings  between  the  parties  auch  eon- 
tracts  had  been  executed  between  them, 

Note.  —  Ban3cruptcy :  conditional  fiole 
oontract  executed  prior  to,  but  filed 
within  the  fo^ir  mtnitha  ^  period  aa  a 
voidabte  preference. 

■  Bio  FotTB  Implement  Co.  v.  Wright  is 
direct^  supported  br  Be  Farmer's  Co-op. 
Co.  202  Fed.  1005,  wherein,  in  holdiiifr  that 
ttie  recording  pursuant  to  state  statutory 
requirement,  of  a  conditional  sale  con- 
tract which  was  executed  prior  to  the  four 
months  period,  within  that  period,  did  not 
render  it  a  preferential  transfer  within 
the  meaning  of  the  bankruptcy  act,  the 
court  said:  "By  §  00a  of  the  bankruptcy 
act,  the  contract  must  be  judged  as  of  the 
date  of  its  filing.  Because  ttiat  date  fell 
within  four  months  of  the  filing  of  the 

Setitton,  the  referee  held  that  to  enforce 
he  provisions  of  the  conditional  sales 
contract  would  secure  to  the  plow  company 
a  preference.  I  am  unable  to  concur  in 
that  view  for  two  reasons:  First,  the 
bankrupt  never  had  any  title  to  the  prop- 
erty. The  title  was,  by  the  terms  ol  the 
contract,  reserved  to  the  seller.  .  . 
The  only  right  in  the  property  which  the 
bankrupt  secured  was  the  right  of  posses- 
sion. The  property  was  not,  therefore,  the 
property  of  the  bankrupt,  and  the  con- 
tract could  not  in  any  aspect  amount  to  a 
transfer  of  'its  property'  within  the  mean- 
ing of  IS  60a  and  60b.  Second.  The 
reservation  of  title  in  the  contract  does  not 
amount  to  a  transfer  from  the  buyer  to 
the  seller.  It  is  simply  a  reservation  of 
title  by  the  seller  to  himself  as  one  of  the 
conditions  upon  which  possession  of  the 
property  is  transferred  to  the  buyer.  The 
contract  cannot  therefore  be  held  to  amount 
to  'a  transfer'  of  property  from  the  buyer 
to  the  seller." 

And  the  same  is  true  of  Bradley,  C.  A  Co. 
T.  Benson,  03  Minn.  91,  100  N.  W.  870, 
wherein,  the  court,  in  answer  to  the  con- 
tention that  a  recording  of  a  conditional 
sale  contract  within  four  months  of  the 
adjudication  in  bankruptcy,  though  exe- 
entcd  long  prior  thereto,  amounted  in  law 
to  a  praerence  which  the  trustee  might 
aToid,  said:  "The  bankrupt  did  no  act  by 
47  LJLA.(NA) 


but  not  filed  when  tiie  purehaatr  oomplied 
with  his  acreament. 

Reomrd  —  flUnc  of  oondltional  aalo  ooa- 
tractB  —  oonatraction  of  statnte. 

2.  Where  a  statute  requiring  filing  of 
chattel  mortgages  is  construed  as  intended 
to  protect  only  those  having  some  specific 
lien  upon  or  right  to  the  mortgaged  prop- 
erty, the  same  construction  will  be  given 
to  statutes  providing  for  filing  of  condi- 
tional sale  contracts. 

Bankmptcr  —  lien  of  trustee  —  when 
attaching. 

3.  The  provision  of  the  bankruptcy  act 
that  the  trustee  shall  be  vested  with  a  11  the 
rights  of  a  lien  creditor  speaks  as  of  the 
time  of  the  bankruptcy,  and  he  cannot  there- 
fore assert  his  lien  to  defeat  rights  secured 
before  such  time. 


which  the  plaintiff  acquired  a  preference 
over  liis  other  creditors;  nor  was  plaintiff 
in  fact  a  creditor  of  Bisenius  [the  bank- 
rupt]. Under  the  terms  of  th«  contract 
between  those  parties,  the  bankrupt  nerer 
had  title  to  any  of  the  property  involved 
in  the  action.  The  title  remained  at  all 
times  in  plaintiff,  and  its  election  to  re- 
claim the  property  under  the  terms  of  ita 
contract  extinguished  any  claim  against 
the  bankrupt  for  the  purchase  price.  .  .  . 
As  no  title  ever  passed  to  the  bankrupt 
and  plaintiff  elected  to  retake  th«  property 
under  the  power  conferred  by  the  contract 
it  was  not  a  creditor  of  the  oankrupt  as  to 
the  property  reclaimed,  and  it  is  clear  that, 
by  filing  the  contract,  it  acquired  no  pref- 
erence or  advantage  of  any  kind  or  nature 
over  and  above  those  who  were  creditors. 
If  plaintiff  had  itself  been  insolvent  had 
filed  a  petition  in  bankruptcy,  and  been 
formally  adjudged  a  bankrupt^  nnquestion- 
ablv  this  identical  property,  or  at  least  all 
rights  possessed  thereto  by  virtue  ot  the 
contract,  would  have  passed  to  its  trustee. 
.  .  .  It  is  not  alleged  that  the  purpose 
of  the  transaction  between  plaintiff  and 
Bisenius  was  to  clothe  the  latter  with  the 
apparent  ownership  of  the  property,  and 
the  basis  upon  which  to  obtain  credit  from 
others,  or  to  reserve  a  secret  lien  upon  the 
property ;  nor  that  Bisenius  in  fact  obtained 
credit  upon  the  strength  or  faith  in  his 
apparent  ownership.  For  aught  that  ap- 
pears from  the  answer,  the  contract  was  en- 
tered into  in  good  faith,  and  was  in  ordi- 
naiT  and  Intimate  business  transaction, 
without  ulterior  purpose  or  motive.  That 
provision  of  the  bankrupt  act  declaring 
that,  where  a  preference  consists  in  a  trans- 
fer, the  period  of  four  months  shall  not 
expire  until  four  months  after  the  date  of 
recording  or  registering  the  same,  refers 
to  transfers  originally  intended  as  prefer- 
ences, or  which,  at  the  time  of  their  execu- 
tion, constituted,  such  as  a  matter  of  law. 
The  transaction  here  involved  was  not  for 

fireferential  purposes,  nor  did  it,  at  its 
nception,  constitute  a  preference,  and  con- 
sequently the  provision  of  the  act  referred 
to  can  have  no  appUeatton."  i 
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Same  —  oonditlonal  Mle  oontra<tt  — 

preference. 

4.  The  filing  within  four  montht  of  bank- 
niptey  of  a  coaditional  mU  contract  exe- 
cuted eome  time  previously  la  not  a  prefer- 
ence which  ia  avoided  hj  tlie  bankruptcy 
act 

(August  4,  1013.) 

APPEAL  by  interveners  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  Kansas  denying  their  pe- 
titions for  a  return  of  certain  proijerty  re- 
ceived by  the  bankrupt  on  conditional  sale 
contracts.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Argued  before  Sanbum  and  Garland,  Cir- 
cuit Judges,  and  Willard,  District  Judge. 
Mr.  Samuel  Feller  for  appellants. 
Messrs.  William  Oamond  and  Elrlck 
C.  Cole,  for  appellee; 

The  failure  to  record  the  contracts  was 
in  itsdf  evidence  of  a  fraud,  unless  ex- 
plained. 

Be  HickeTBon.  162  Fed.  34S. 
An  agreement  to  withhold  a  contract 
from  record  la  cridenee  of  a  fraudulent  in- 
tention. 

Rogers  T.  Page,  72  C.  C.  A.  164,  140  Fed. 
696;  Re  Doran,  83  C.  C.  A.  265.  164  Fed. 
467;  Blennerh&ssett  v.  Sherman,  106  U.  S. 
100,  26  L.  ed.  1080. 

The  burden  is  upon  one  withholding  an 
instrument  from  record,  to  establish  the 
bcma  fides  of  the  transaction. 

Stengel  v.  Boyce,  143  Znd.  642,  42  N.  E. 
i»06;  Paxton  v.  Smith,  41  Neb.  66,  SS  N.  W. 
690;  Runyon  t.  Oroshon.  12  N.  J.  Ef.  86; 
Oroat  V.  Rees,  20  Barb.  26. 

These  instruments  are  void  aa  to  credi- 
tors between  the  time  they  were  given  and 
the  time  they  were  filed. 

And  in  John  Deere  Plow  Co.  v.  Edgar 
Farmer  Store  Co.  —  Wis.  — ,  148  N.  W.  194, 
it  was  held  that  an  unlawful  preference 
was  not  created  by  the  filing  of  a  conditional 
contract  of  sale  and  the  seizure  of  the  prop- 
erty by  writ  of  replevin  within  the  four 
months  period,  the  court  saying  that,  as 
the  buikrupt  had  do  title,  no  estate  was 
transferred,  nor  was  anything  done  by  way 
of  securing  any  antecedent  debt. 

And  see  Keeble  T.  John  Deere  Plow  Co. 
Ill  0.  C.  A.  668,  190  Fed.  1019,  wherein 
it  was  merely  said,  por  euriam,  that  "the 
conditional  sale  was  recorded  before  the 
petition  in  bankruptcy  was  filed,  and  there- 
fore is  prior  in  time  to  any  lien  the  trustee 
may  have  growing  out  of  the  adjudication 
im  bankruptcy." 

But  in  North  Carolina,  where  by  statute 
a  conditional  sale  contract  is,  unless  re- 
corded, void  as  against  creditors  or  sub- 
sequent purchasers  even  with  actual  no- 
tice, such  a  contract  executed  before,  hut 
filed  within,  the  four  months  period,  waa 
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Post  V.  Berry,  99  C.  C.  A.  186,  175  vi. 
564;  Re  Wade,  186  Fed.  664;  Chilbetg  t. 
Smith,  98  C.  C.  A.  513,  174  Fed.  805. 

The  trustee  takes  where  the  instrameiit 
is  void  as  to  aubeequcnt  ereditora  for  want 
of  filing. 

Re  Schmidt,  104  C.  0.  A.  107.  181  Fed. 
73;  Re  Wade.  185  Fed.  664;  MaUley  i. 
Wolfe,  175  Fed.  619;  Davis  t.  Cromptoa. 
85  C.  C.  A.  633,  158  Fed.  735. 

The  fact  that  a  mortgage  is  withheld  ftou 
record,  and  finally  recorded  just  before  the 
mortgagor  makes  an  assignment  for  th« 
benefit  of  his  creditors,  is  a  circumstance 
to  be  considered  with  other  cirenmatanees, 
as  indicating  fraud. 

Jones,  Chat.  Mortg.  3d  ed.  |  337;  Jaf- 
frey  v.  Brown,  20  Fed.  476. 

If  it  appears  that  the  mortgage  waa  with- 
held from  record  in  order  to  enable  the 
mortgagor  to  remain  in  posseaBion  of  a 
stock  of  goods,  and  to  deal  with  it  as  bis 
own,  and  thereby  enable  him  to  pnrcliaae 
new  goods  on  a  false  credit,  the  mortgagee 
will  be  estopped,  as  against  partiea  ao  mis- 
led, from  asserting  the  exiatenoe  of  a  lien 
under  his  mortgage. 

Jones.  Chat.  Mortg.  3d  ed.  |  3S77a;  Lytn 
V.  Council  Bluffs  Sav.  Bank,  29  Fed.  ::66; 
Crooks  V.  Stuart,  2  McCrary,  13,  7  Fed. 
800;  Simon  t.  Openheimer,  20  Fed.  553; 
Rumsey  t.  Town,  20  Fed.  658;  Standard 
Paper  Co.  v.  Guenther,  67  Wla.  101,  30  K. 
W.  298. 

These  conditional  sale  contracts  constitnte 
a  preference  under  the  bankruptcy  law  it 
amended  in  1010. 

First  Nat.  Bank  t.  Connett,  6  L.R-&. 
(N.S.)  148,  73  C.  C.  A.  210,  142  Fed.  3i; 
English  V.  Rosa,  140  Fed.  630;  Loeser  v. 
Savings  Deposit  Bank  t.  T.  Co.  18  L.RJL 
(N.S.)  1233,  78  G.  G.  A.  697,  148  Fed.  975; 


held  in  Re  Builders'  Lumber  Co.  148  Fed. 
244,  to  constitute  a  preference  void  as  to 
the  trustee  in  bankruptcy. 

And  in  Bradley,  A.  k  Co.  v.  McAfee,  149 
Fed.  264,  it  was  held,  under  a  statute  de- 
claring conditional  sale  contracts  void  as 
to  all  subsequent  purchasers  in  good  faith 
and  creditors  unless  recorded,  that  the 
recording  of  a  conditional  sale  ctmtraet 
after  the  filing  of  the  petiti<m.  but  before 
adjudication  in  bankruptcy,  was  insuffi- 
cient to  save  the  aeller'a  rights  to  poaaeaaien 
of  the  properW. 

As  to  voidability  of  transfer  within  four 
months  period,  pursuant  to  executory  agree- 
ment antedating  that  period,  see  not^  to 
Godwin  v.  Murchison  Nat.  Bank,  17  UBjL 
(N.S.)  936,  and  Sexton  T.  Kessler  *  Co. 
40  h.VLA.iVS.)  639. 

As  to  voidability  of  mortgage  given  more 
than  four  months  prior  to  bankruptcy,  but 
recorded  within  that  period,  for  a  present 
loan  or  future  advanoea,  aee  25  L.R.A. 
(N.a)  14».  Q.  J.  C. 
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Re  Reynolds,  15S  Fed.  296;  R«  Beokhaus, 
100  C.  C.  A,  681,  177  Fed.  141 ;  Mattley  t. 
Giesler,  110  C.  C.  A.  90,  187  Fed.  970; 
Re  Hammond,  188  Fed.  1020;  Ragan  t. 
Donoran,  189  Fed.  138;  Re  Calhoun  Supply 
Co.  189  Fed.  637;  Re  Hartdagen,  189  Fed. 
546;  Re  Bazemore,  189  Fed.  236;  Re  Jack- 
ion  Brick  &  Til«  Co.  180  Fed.  636. 

Wlllard,  Difltriet '  Judge,  ddlmed  the 
opinion  of  the  court; 

In  this  controversy  between  the  Big  Four 
Implement  Company  and  the  Kansas  Moline 
Plow  Company  on  the  one  hand,  and 
Wright,  the  trustee  of  Bell,  the  bankrupt, 
on  the  other,  the  court  below  held  that  the 
appellants  were  not  entitled  to  a  return 
to  than  of  certain  farm  implements  received 
by  the  bankrapt  on  etmditional  sale  con* 
tracts.  The  contract  beetween  the  plow  com- 
pany and  Bell  was  made  on  January  23, 
1911,  and  filed  ia  the  proper  register's  office 
on  November  11,  1911.  The  contract  be- 
tween the  Implouent  company  and  Bell  was 
made  <ut  December  8,  1910,  and  was  filed 
on  November  9,  1911. 

Within  three  or  four  days  after  the  filing 
of  the  emtraots,  Bell  made  m  trust  deed  for 
^e  benefit  of  his  creditors  of  alt  his  prop- 
erty except  that  corored  by  these  contracts. 
A  petition  in  bankruptt^  was  filed  against 
htm  OD  February  28,  1912,  and  be  was  ad- 
judicated a  bankrupt  on  March  IV,  1912. 
Some  of  the  property  ddlvered  under  these 
contracts  came  into  tlie  possession  of  his 
trustee.  Appellants  appeared  In  the  bank- 
ruptcy proceeding  and  asked  for  a  return 
to  them  of  such  proper^.  Tbt  two  cases 
were  consolidated  in  the  court  below.  The 
referee  refused  to  grant  the  petition  of  the 
rlnimants,  tiie  court  affirm^  this  ruling, 
and  they  have  appealed. 

The  trustee  claims  that  these  contracts 
were  fraudulmt  In  fact,  because  "there  was 
an  understonding  between  the  bankrupt  and 
the  interveners  that  they  were  not  to  be 
filed  unless  necessary  for  intervener's  intv- 
cstB,  and  that  the  bankrupt  would  see  that 
they  received  notice  in  time  to  protect* 
themselves.''  That  the  vaen  failure  to  file 
the  eimtraets  is  not  sufficient  to  show 
fraudulmt  int^t  cannot  be  doubted.  Hie 
evidence  shows  the  foUowing  additional 
facts:  While  the  contracts  were  made  in 
December  and  January,  none  of  the  goods 
of  the  plow  company  were  shipped  until 
March,  and  moat  of  lltoee  of  the  implement 
company  not  until  June.  The  b«ikiiipt,  be- 
ing pressed  by  the  German-American  Bank, 
one  of  his  creditors,  for  security,  went  to 
Kansas  City,  it  seems,  about  November  11, 
1911,  and  saw  the  agents  of  the  appellants. 
He  then  told  the  agent  of  the  Implement  com- 
^isny  that  he  could  not  meet  his  obligations. ' 
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At  that  time  lie  had  no  talk  whatever  with 
the  plow  company  about  the  filing  of  their 
contract.  Die  agent  of  the  implement  com- 
pany, however,  suggested  or  spoke  of  the 
fact  that  they  would  file  their  contract. 
The  property  here  in  question  was  expreanly 
excluded  from  the  trust  deed  made  on  No- 
vember 15th.  Bell  had  dealt  with  Uieee 
companies  before  under  similar  contracts 
which  had  not  been  filed,  and  had  settled 
with  them  according  to  their  terms.  This 
is  all  of  the  evidence  tending  to  show  any 
agreement  on  the  part  of  the  companies  to 
withhold  the  c<mtracta  from  record,  and  it 
is  in  our  opinion  entirely  insufficient  to 
establish  their  fraudulent  character. 

Some  of  Bell's  creditors  became  such  after 
the  making  and  before  the  filing  of  these 
contracts.  No  one  of  them  had,  havever, 
at  the  time  <rf  eneli  filing,  obtained  any 
specific  lien  upon  the  property  here  in- 
volved. Under  the  law  oif  Kansas  relating 
to  the  filing  of  chattel  mortgages,  the  pro- 
tection given  to  creditors  by  the  law  re- 
quiring such  filing  was  intended  to  include 
only  those  having  some  specific  lien  upon 
or  right  to  the  mortgaged  property,  and 
not  mere  general  creditors.  Youngberg  r. 
Walsh,  72  Kan.  220,  83  Pac.  972;  Oeiser 
Mfg.  Co.  V.  Murray,  —  L.R.A.(N.S.)  — , 
84  Kan.  4fi0,  114  Pac.  1046.  The  sUtute 
requiring  the  filing  of  chattel  mortgages  is 
in  this  respect  the  same  as  that  requiring 
the  filing  of  conditional  sale  contracts,  and 
the  same  rule  must  apply  to  the  latter. 
This  case  is  thus  distinguished  therefore 
from  Re  Wade  (D.  0.)  185  Fed.  664,  and 
First  Nat.  Bank  v.  Conuett,  6  LJLA.<N.8.) 
148,  73  C.  C.  A.  219,  142  Fed.  SS,  both 
of  whuQi  eases  arose  In  Missouri. 

Prior  to  1910  the  trustee  stood  in  bo 
better  CMidition  than  tiie  bankrupt,  and 
these  conbvcts  would  have  been  valid  a> 
to  him,  even  though  never  recorded.  It  is 
said,  however,  by  Uie  trustee,  that  this  con- 
dition has  been  changed  by  the  amendment 
to  |47a  of  the  bankrupt  act,  made  in  1910. 
That  amendment  is  as  follows:  "And  such 
trustees,  as  to  all  property  in  the  custody  or 
caning  into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  witii  all  the  - 
rigbta,  remediM,  and  powuv  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceed- 
ings tttereon;  and  also,  as  to  all  property 
not  in  the  custody  oi  tlw  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rii^ts, 
remedies,  and  powers  of  ,a  judgmnit  creditor 
holding  an  executicm  duly  returned  uBsatis- 
fled."  [36  Stat,  at  L.  840,  chap.  412,  S  8, 
U.  -S.  Comp.  Stat.  Supp.  lOll,  p.  1600.] 

This  amendment  must  speak  as  of  the 
time  of  the  bankruptcy.  The  lien  which  the 
trustee  is  considered  as  holding  must  Be 
a  lien  attaching  as  of  that  date.  There  can 
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bfl  no  ground  for  wying  that  the  Hen  is  id 
existoice  before  the  bankruptcy.  Ko  case 
has  been  cited  which  bo  holds.  In  moat  of 
the  cases  referred  to  hj  the  trustee  the 
contract  waa  never  filed.  In  Rock  Island 
Plow  Co.  T.  Reardon,  222  U.  S.  354,  56 
L.  ed.  231,  32  Sup.  Ct.  Rep.  164.  the  con- 
tract was  not  filed,  yet  the  vendor  had 
taken  possession  of  the  property  covered 
by  it  before  the  bankruptcy.  It  appeared, 
however,  in  that  case,  that  prior  to  that 
possession  by  the  vendor  another  creditor 
had  seenred  a  lien  by  execution,  which  lien 
waa  preeerved  by  the  trustee  for  the  bene 
fit  of  the  creditors.  Thera  is  no  authority 
for  holding  that  a  trustee  can,  in  his  own 
right,  avoid  such  contracts  as  these  when 
they  have  been  filed  brfore  the  bankruptcy. 
The  decisions  are  to  the  contrary.  KeeMc  v. 
John  Deere  Flow  Co.  Ill  C.  C.  A.  668,  190 
Fed.  1019  (6th  Cir.)  Fart  of  the  opinion 
of  the  court  below  in  this  case  is  found 
in  Ra  Jaoobson  ft  Ferrill  (D.  C.)  29  Am. 
Bankr.  Rep.  603,  200  Fed.  812;  Re  Farm- 
ers' Co-op.  Co.  (D.  C.)  202  Fed.  1005;  Hart 
r.  Emmerson-Brantingham  Co.  (D.  C.)  203 
Fed.  W.  In  Sturdivant  Bank  v.  Schade, 
lis  C.  C.  A.  140,  195  Fed.  188  {8th  Cir.), 
it  appeared  that  a  deed  was  made  in  1002, 
and  not  recorded  until  August  8,  1906.  A 
petiti<m  in  bankruptcy  was  filed  on  October 
8,  1906,  and  an  adjudication  had  <»i  October 
31,  1906.  The  trustee  came  into  posses- 
sion of  the  real  estate  covered. by  the  deed. 
The  court  considered  that  any  judgment 
lien  which  the  trustee  was  deemed  to  have 
was  created  subsequent  to  August  8,  1906. 
It  ia  not  necessary  to  determine  whether, 
under  the  amendment  of  1910,  the  lien  of 
the  trustee  attached  on  the  filing  of  the 
petition,  or  on  the  date  of  the  adjudicaticm, 
because  the  filing  of  the  papera  in  this 
eaae  preceded  both  dates. 

Th«  trustee  claims  also  that  the  trans- 
action constitutes  a  preference,  saying  that 
these  contracts  are,  under  the  laws  of  Kan- 
sas, nothing  more  than  chattel  mortgages, 
and,  not  having  heen  filed  until  within  four 
months  of  the  bankruptcy,  they  must  be 
set  aside  on  that  ground.  Matley  v.  Oies- 
ler,  110  C.  C.  A.  90,  187  Fed.  070.  (8th 
Cir.).  But  th^  are  not  instruments  of 
that  character.  Th^  are  in  the  usual  form 
of  conditional  sale  contracts  of  farm  ma- 
chinery. The  implement  company's  contract 
eontaina  this  jilause:  "It  is  also  agreed 
that  the  title  to  and  ownership  of,  and  the 
right  to  the  immediate  and  exclusive  pos- 
session, upon  demand  either  oral  or  writ- 
ten, of  all  goods  which  may  be  shipped  aa 
herein  provided,  or  during  the  current  sea- 
aaa,  ahall  remain  in,  and  their  proceeds  in 
ease  (rf  sale  shall  be  the  absolute  proper^ 
of,  the  Big  Four  Implement  Company  and 
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subject  to  their  order  until  full  pi^ent 
shall  have  been  made  for  the  same  by  tbe 
purchaser  in  money.  In  case  the  Big  Four 
Implement  Company  shall  take  possession 
of  any  property  as  provided  for  in  thia  en- 
tract,  they  or  their  sgent  shall  have  the 
right  to  sell  the  same  at  public  or  privste 
sale,  with  or  without  notice,  and  at  such 
place  as  they  or  their  i^ent  may  deem  best 
and  the  proceeda  arising  from  such  sale, 
after  paying  the  expenses  oi  the  aame,  skill 
be  applied  to  the  payment  of  the  in^ited- 
ness  due  to  said  Big  Four  Implonent  Cob- 
pany.  The  appraisement  of  said  propertj  to 
be  sold  is  hereby  waived,  but  nothing  ia 
this  clause  will  release  the  purchaaa  fron 
making  payment  as  herein  sgreed." 

The  plow  company's  contract  cmtsiai 
this  clause:  "It  is  understood  and  agreed 
that  the  goods  sold  under  this  ecmtraet 
may  be  resold  by  said  party  of  the  secoad 
part  only  in  the  ordinary  course  of  trade 
at  retail,  and  that  the  title  to  and  owner- 
ship d  all  said  goods  until  sold  ia  tbe 
manner  aforesaid  permitted,  together  with 
the  proceeds  of  those  sold,  diall  be  and  n- 
main  in  the  parfy  of  the  first  part  aod 
subject  to  its  order  until  full  payment  ia 
cash  shall  have  been  made  by  the  SBcmd 
party  for  said  goods,  or  of  said  tuitci.  aad 
until  any  judgment  rendered  therafv 
therecm  shall  be  paid  in  full.** 

There  are  no  other  provisions  in  aitber  con- 
tract limiting  these  clauses.  They  are  thne- 
fore,  under  the  rule  in  force  in  this  circuit 
ctmditional  sale  agreonents.  Donlop  t. 
Mercer,  86  C.  C.  A.  435,  156  Fed.  545  (8th 
Cir.) ;  Re  Pierce,  87  C.  C.  A.  637,  167  Fed. 
765  (8th  Cir.) ;  Monitor  DrUl  Co.  v.  Mer 
cer,  20  L.R.A.(N.S.)  1065,  90  a  C.  A.  303, 
163  Fed.  943,  16  Ann.  Caa.  214  {8th  Cir.); 
HarkncBS  t.  Russell.  118  U.  S.  683,  30  L. 
ed.  286,  7  Sup.  Ct.  Rep.  61;  Bryai^  t. 
Swofford  Bros.  Dry  Goods  Co.  214  U.  S. 
279,  58  L.  ed.  907,  20  Sup.  Ct  Rep.  614. 
Are  they  conditional  sale  eontraeta  under 
the  laws  of  KansasT  The  truatee  aa^  ttat 
they  are  not.  He  relies  for  that  atatement 
upon  a  single  case,  Christie  v.  Soott,  77 
Kan.  257,  94  Pae.  214.  It  was  there  said: 
"At  least  since  the  enactment  of  S  42S7  of 
the  General  Statutes  of  1001^  providing  for 
the  rectu^ling  of  such  notes  and  emtaeb 
as  chattel  mortgages,  these  ctmtraeta  shonld 
be  regarded  as  on  the  aune  baais  aa  chattel 
mortgsges.  Indeed  tiie  transaction,  reserr- 
ing  the  title  and  right  of  possessiiw  sad 
right  to  retake  the  property,  is  intended 
and  operates  simply  aa  a  security  for  the 
debt.  The  transaction  does  not  easentisll; 
differ  from  one  in  whidi  the  seller,  at  the 
time  of  making  a  sale,  takea  a  pnaJMOty 
note  fw  the  purchase  price,  and  at  the 
same  tima.  and  before  he  baa  really  traoi- 
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ferrcd  the  propertj  sold,  taken  »  mortgage 
therecMi  to  aecure  the  payment  of  the  note, — 
the  purchase  price.  Under  the  law  of  this 
■tate  such  a  mortgage  conveys  the  title  and 
right  of  posseaflion  to  the  mortgagee.  In 
the  cMie  case  the  purchaser  agrees  uncon- 
ditionally to  pay  a  certain  stated  sum  aa 
the  purchase  price,  and  agrees  that  the  sel- 
ler shall  hold  the  title  to  the  property  and 
right  of  poeseesioD  until  the  debt  is  paid, 
and,  if  it  be  not  paid,  that  the  seller  may 
take  the  property  and  sell  it  and  apply  the 
proceeds  of  the  sale  towards  the  payment  of 
the  note,  implying  that  the  proceeds  may 
be  less  than  the  amount  of  the  note.  In 
the  other  case  the  purchaser  executes  a 
prranissory  note  and  imeonditionally  prom- 
ises thereby  to  pay  the  purchase  price,  and, 
before  be  has  actually  received  the  property 
purchased,  conveys  the  title  and  right  of 
possession  thereof  to  the  seller,  and  further 
agrees  that  the  seller  may  take  possession 
of  the  property  and  sell  it  and  apply  the 
proceeds,  less  the  expenses,  toward  the  pay- 
ment of  the  note.  There  is  a  theoretical 
distinction  between  the  two  transactions, 
but  no  practical  difference." 

The  only  question  which  the  court  decided 
in  that  oaae  was  that  a  vendee  in  a  con- 
ditional sale  contract  was  liable  on  bis 
promissory  notes,  although  the  creditor  had 
retaken  the  property.  The  court  said: 
"Authorities  are  cited  from  several  states 
which  hold  that,  where  the  contract  at- 
tached to  a  note  shows  the  seller  retained 
the  title  and  right  of  possession  of  the  prop- 
erty until  payment  was  made,  and  took  pos- 
session of  the  property  under  the  contract, 
the  consideration  for  the  note  thereby  failed 
and  he  cannot  recover  upon  the  note.  The 
contract  In  this  case,  however,  goes  further 
and  provides  that  the  seller  may  take  pos- 
session of  the  property,  remove  and  sell  the 
same,  and  apply  the  proceeds  toward  the 
payment  of  the  note,  lew  the  expense  of 
such  removal  and  sale.  This  is  a  plain 
recognition  of  the  obligation  to  pay  the 
note  after  the  taking  of  the  property." 

It  also  said  on  page  262  of  77  Kan.: 
"In  the  case  at  bar  the  purchaser  may  have 
had  full  consideration  in  the  use  of  the 
articles  purchased  for  the  balance  remain- 
ing unpaid  on  his  notes.  Under  the  con- 
tract attached  to  these  notes,  we  hold  that 
the  plaintiff  was  authorized  to  take  the 
property  and  sell  it  and  apply  the  proceeds 
toward  the  payment  of  the  notes,  and  that 
bj  so  doing  the  law  does  not  imply  a  rev- 
ocation of  the  contract  of  sale,  nor  does 
the  law  imply  that  there  remains  no  con- 
sideration for  the  payment  M  the  balance 
due  on  the  notes." 

CSonditional  sale  contracts  have  long  been 
recognized  in  the  law  of  Kansas.  They 
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were  valid  as  to  third  persons,  when  tiiere 
was  no  statute  requiring  them  to  be  filed, 
while  there  was  a  statute  requiring  the 
filing  of  chattel  mortgages.  Sumner  v.  Mc- 
Farlan,  15  Kan.  600;  Hall  v.  Drapo-,  20 
Kan.  137;  Standard  Implement  Co.  v.  Par- 
lin  &  O.  Co.  61  Kan.  fi44,  33  Pac.  360; 
Moline  Plow  Co.  v.  Witham,  62  Kan.  185. 
34  Foe.  761.  The  statutes  of  Kansas  recog- 
nize the  difference  between  a  chattel  mort- 
gage and  a  conditional  sale  contract,  by 
providing  separate  and  different  provisions 
for  filing.  The  provision  relating  to  chat- 
tel mortgages  is  found  in  §  6224  of  the 
Compilation  of  1900.  Section  6237  relat- 
ing to  conditional  sales  is  as  follows: 
"Section  5237.  Sale  Notes  Section  44.  That 
any  and  all  instruments  in  writing  or 
promissory  notes  now  in  existence  or  here- 
after executed  evidencing  the  conditional 
sale  of  personal  property,  and  that  retain 
the  title  to  the  same  in  the  vendor  until 
the  purchase  price  is  paid  in  full,  shall  be 
void  as  against  innocent  purchasers,  or  the 
creditors  of  the  vendee,  unless  the  original 
instrument,  or  a  true  copy  thereof  shall 
have  been  deposited  in  the  office  of  the 
register  of  deeds  of  the  county  wherein  the 
property  shall  be  kept,  and  shall  be  entered 
upon  the  records  the  same  as  a  chattel  mort- 
gage, and  when  so  deposited  shall  remain 
in  full  force  and  effect  until  the  amount  of 
the  same  is  fully  paid,  without  the  renewal 
of  the  same  by  the  vendor;  and  any  condi- 
tional verbal  sale  of  personal  property  re- 
serving to  the  vendor  any  title  in  the  prop- 
erty sold  shall  be  void  as  to  creditors  and 
innocent  purchasers  for  value." 

Section  6226  requires  a  chattel  mort- 
gage to  be  renewed  every  two  years.  Sec- 
tion 5237,  aa  is  seen,  provides  that  the 
effect  of  the  filing  shall  continue,  without 
renewal,  until  payment.  Section  6232  pro- 
vides for  a  public  sale  after  notice  under  a 
chattel  mortgage.  There  is  no  provision 
for  such  sale  in  the  cose  of  conditional  sale 
contracts.  The  supreme  court  of '  Kansas 
did  not,  in  our  opinion,  intend  to  hold  in 
the  case  of  Christie  v.  Scott  that  condi* 
tional  sale  contracts  could  not  exist  under 
the  law  of  Kansas.  So  far  aa  the  effects 
of  filing  are  concerned,  tbey  are  aimilar  to 
chattel  mortgages;  and  this  was  all  that 
was  meant  by  what  was  said  by  this  court 
in  National  Bank  v.  Carbondale  Maeb.  Co. 
116  C.  C.  A.  132,  195  Fed.  ISO. 

These  being  contracts  of  conditional  sale, 
there  is  no  foundation  for  the  claim  that 
the  filing  of  them  within  four  months  of  the 
bankruptcy  constituted  a  preference.  There 
could  be  no  preference  without  a  transfer 
by  the  bankrupt  oS  his  property.  If  there 
were  any  transfer  in  this  case  it  is  evi- 
denced by  these  instruments  dated  Decern- 
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btr  8,  IBIO,  and  Jsnuary  23,  1911.  Bnt 
tb^  tmuferred  no  property  of  Rell.  Th^ 
•xprculj  refimined  from  tranaferring  may 
to  him.  Re  Farmen'  Co-op.  Co.  (D.  C.) 
802  Fed.  1006.  In  Hall  v.  Draper,  20  Kan. 
I37>  it  was  aaid  by  Judge  Brewer:  'In  this 
respect  nieh  a  conditional  sale  differs  from 
an  abeolnte  sale  with  a  mort|[age  bade.  In 
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such  case  the  vendee  has  erery thing  except 
as  limited  bj  the  terma  of  the  mortgage 
Here  he  has  nothing  CKC^t  u  eiprcnscd  i> 
his  contract." 

The  orders  of  the  court  below  are  re- 
Tcrsed,  and  the  ease  is  remanded,  with  di- 
rections to  grant  the  petitions  of  the  ap- 
peUaata. 
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TUB. 
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fecttng  liability  of  officers  or  stoek- 
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Offense  of  desertion  or  failure  to  pro- 
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residence  of  parties  S18 

Criminal  law. 

See  also  Bubglabt. 

As  to  extradition  of  fugltlTS  from  Jus- 
tice, Bee  E^XTKAOtTIOX. 

Abandonment  of  wife,  see  HnsnAm 
AMD  Wirx. 
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HEHT. 

Larceny,  see  LABmrr. 

Privilege  against  self-erlminatlon.  Me 
'  W1TKBS8BS. 

Pardon  or  commutation  of  sentence  as 
affecting  competency  of  witness  con- 
victed of  crime  3M 
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IClstabe  aa  to  name  of  Juror  in  crlmlnsl 
ease  as  ground  for  arrest  of  Judg- 
ment, new  trial,  or  reversal  T14 

Consolidated  trial  opMi  several  Indlet- 
moits  against  the  same  defSDdsat  W 
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■M  EmifBHT  DOMAXir. 

Compenaatlon  to  b«  paid  a  public  atll- 
Itj  company  npoa  taking  ItB  plant  770 

Uental  angulab  as  ImbIb  of  action  for 
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Oeatk. 

Abatement  of  action  br.  bm  AaAXUtwn 
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Ing  on,  goods  sold  for  caah  but  dellT- 
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see  DaacBMT  and  DtsniBOTioif. 
AdmlBlstration  of,  see  Kxccuroia  axd 

ADIIIinBTB&TOBS. 
Deeds. 

Validity  and  eSaet  of  a  deed  by  one  co- 
tenant  parportlng  to  convey  a  parcel 
iB  aeTCralty  to  a  tblrd  person  678 

DepoBltloas. 

Necessity  of  procuring  depoBltlons  of 
attesting  wltnesaea  to  will  who  are 
beyond  the  JurladlcUon  of  the  court  728 

Deacent  aad  dIstrlltntloB. 

Descent  and  distribution:  deduction  of 
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prosecution  Is  conducted  or  assisted 
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47  L.R.A.(NA) 
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See  also  BTinaitci. 
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or  Blsndered  240 

laeoaapeteBt  peraona. 

DeslEO  ot  aged  persoB  to  marry  aa 

gronnd  for  appointment  of  guardian  475 
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Indletment. 
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Bight  to  mandatory  Injunction  to  re- 
store status  existing  prior  to  Ti<da- 
tlon  of  prohibitory  Injunction  1255 

Iniolvencr. 
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Jor  rldlnv* 
See  ADTOMoaiLaB. 
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ment Tl* 
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property  from  latter  gim  om  to  ■>»  *^ 


INDEX  TO  NOTES. 


12S3 


Levlalmtvrc. 

Power  ol  Icf itUttora  to  pntcrU>«  lub- 
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Remedy  of  bolder  of  mechanics'  lieu, 
after  Judicial  sale  of  property  under 
a  prior  or  contemporaneous  ileo,  and 
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CITIL  BIOHTS. 

New  trial. 
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Hwlauoea. 
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Right  of  munlelpalltj  to  create  nnl- 
sance  bj  pollution  at  point  where  Its 
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Claiming  or  taking  poBsession  of  prop- 
erty from  officer  wbo  bas  seised  It 
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47  L.RJk.(N.8.) 
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Pablio  atllltlos. 

See  also  Damaobs. 

Power  and  duty  of  public  antborltlcs  to 
control  Issuance  of  oecnrltles  by  pob- 
lle service  corpomtlaM  H** 
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RmllroAds. 

Au  carrlen,  ne  CAnma. 

iBjntT  ttt  empIojM  of.  «m  Ihsm  and 

SUTANT. 

PMtlng  ilgni  warDiDg  tnapuMn  u  ftt- 
tectioff  Itabllitr  of  railroad  compaor 
for  liijai7  to  pcraoai  walklnf  oa  track 

VioiKtlon  of  itatat*  or  erdlnuM  la  rs- 
Utlon  to  Uoeklng  railroad  eroaslnf 
aa  affoctlng  Uidtlllty  Cor  Injury 

Duty  ot  railroad  aa  to  fowla  apon 
track 

Rewlvera. 

Serrloe  of  proccaa,  after  appointment 
of.  open  paraon  deolgnatcd  by  atat- 
nte  to  taeelT*  aervlee  for  corpora- 

tfam 

Blgbt  of  roeelTcr  to  tako  property  from 
ponenlon  of  atranger 

HclattonalilS. 

Effect  of,  to  disqualify  one  to  aerre  aa 
commlaaloner  or  jaror  In  eminent  do- 
main proceeding 


6oe 


820 


112S 


1T9 
744 


170 


R«llirlO«B  BMlOtlM. 

Dlipoaltlon  ot  property  of  ebDrch  upon 
iU  dlaaolutloD  1016 


Renalndera. 

EBtates  In  remainder  aa  aaseta  wb[cb 
will  past  to  the  trustee  In  baokrupt- 


HonMval  •<  aaaaoa. 
.  Remoral  of  action  under  Federal  em- 
ployera'  UabUlty  act 

Hemowal. 
Of  chattel  mortgage,  aee  Cbattbl  Uobt- 
oAoa. 

Rorlvml* 
Of  lodgment,  aee  Judom>r*. 

RiTora. 

See  HUNtCIFAL  CoaPOBATIOMS. 

Sale. 

Judicial  aale,  aee  Judicial  Bali. 

Rlgbt  of  purcbaaer  of,  or  eredltora  levy- 
ing on,  goods  sold  for  oaah,  but  deliv- 
ered without  payment 

Rlgbta  of  purchaser  from,  or  creditors 
of,  buyer  to  whom  goods  are  dellT- 
ered  before  perfecting  reserratlon  of 
title  or  Hen  to  secure  purchase  price 
according  to  contract 

Bffaet  of  contract  with  regard  to  atand- 
Inff  tllBber  to  pass  title  to  the 
■lune 

BClMt  of  aspiration  ot  Unw  for  remoT- 
al  of  timber 

8«h*olo. 

Power  to  pteseribe  aohjecta  to  be  Uugbt 
in 

Police  power  of  municipal  corporation 
over  school  building  wltbln  Ita  limtto 
47  L.RJi.(N,S.) 


284 


69 


173 


sei 


870 


882 


200 


892 


••VMSntlOB. 

According  to  race  or  color,  lae  CiriL 

RiOHTt. 

■•U-evlMlsatl«Bi 
See  CuMiKAL  Law  ;  WiTMnaSM. 

84ook  «nd  atoelcboldera. 

Power  and  duty  of  public  autboritles 
to  control  the  issuance  of  securities 
by  public  service  corporations  1197 


Bevlval  of,  or  subrogation  to,  dls* 
charged  mortgage  in  favor  of  asslgn<'e 
of  equity  of  redemption,  who  paya  It, 
aa  against  Junior  Hen  1190 

8«tel«e. 

Civil  UabUlty  for  causing  suicide  lOM 

Svaanons. 

See  Wbit  and  Paociaa. 

Taxes. 

AssessmentB  tor  public  ImprovementSi 
see  Public  Imfbovkmexts. 

Disqualification  of  taxpayer,  on  ground 
of  interest,  to  serve  aa  commissioner 
or  Juror  la  eminent  domain  proceed- 
ings IM 

Liability  for  incorporation  tax  upon 
extension,  reorganisation,  consolida- 
tion, or  merger  of  existing  corpora- 
tions 1066 

License  tax  on  purchaaera  of  tax  titles 
or  tax  brokera  1078 

Tender- 
Sufficiency  ot  tender  of  payment  to 
prevent  acceleration  of  maturity  of 
entire  debt  980 

Timber. 

Effect  of  expiration  of  time  for  removal 
of  timber  882 

Effect  of  contrsct  with  regard  to  stand- 
ing timber  to  pass  title  to  tbe  same  870 

Title. 

To  standing  timber,  ne  Baul 

Trademark. 

Use  of  tradename  or  trademark  on  art- 
icles other  than  tboae  to  which  It  la 
appUed  by  the  owner  1002 

Tradename- 

Use  of  tradename  on  articles  other  than 
tboae  to  which  it  la  applied  by  the 
owner  1002 


Injury  to  persons  walking  on  track,  aee 

RlILaOADS. 

Trial. 

night  of  court  to  declare  defendaot  neg- 
ligent as  a  matter  of  law  1199. 

Digitized  by  VjOOg  IC 


12S6 


INDEX  TO  NOTES. 


DIsqvtllflcatloB,  ra  gnmad'of  loterMt, 
of  tnutM  to  Mm  u  eonmlMhmw 
or  Juror  la  emtawt  dc^kln  praetoO- 


PoRbaM  mgmt  or  attonMr  la  bla 
own  bebalt,  mi  FuacirAL  axd  Aobsit. 

8al«  of  otaiidliii  tlmlwr,  Mo  TiMMB. 

Blfbt  of  creditor  of  vendor  to  b«rtt 
of  TODdon'  lllB  186 

¥•■■•. 

OffMiM  of  deoertloD  or  fallare  to  pro- 
Ttdt  for  wlf*  or  CamUr  M  affected  I9 
retldaBco  of  partlet  tU 

Of  eoBditloa  Is  luocaoet  policy,  ■••  in- 

am  A  M  B. 

Watero. 

Right  ot  nimldpalltr  to  ereato  oal- 
■ance  b7  pollution  at  point  whert  Its 
■ewera  dlachar^e  187 

LlaUlftr  of  niulelpalltr  for  damosea 
b7  eh«D|loc  thf  ehBBBol  we  course  of 
a  itream  470 

Dutj  ot  water  eompaay  or  mnnlelpal* 
Itjr  iupplylnt  water  to  extend  tbo 
■errlce  to  all  applicants  wlUlns  to 
complr  wltb  Its'  regulations  065 

Doctrine  of  attractive  nuisance  as  ap- 
plied Co  ponds,  rsservolrs,  water 
ways,  ote.  1101 

Boondary  of  mnnlclpallty  on  saTlgaUo 
waters  lltl 
47  L.ItA.(NJi.). 


WUln. 

Admlntstratioa  of  decadoutr  eatatei, 

see  KxacDToaa  and  ADMimnmaivis. 

Sxtrlnalc  evidence  to  establish  Idaatlty 
of  legatee  or  devisee  114 

Neeessltj  of  procuring  deposttionB  of  at- 
testing witnesses  to  will  who  ars  be- 
yond tlie  Jurisdiction  of  tbo  coort  tn 


Wltaossea. 

DeposItloDS  of  attesting  wltnt 
DBFoan-ioxs. 

Pardon  or  commutation  of  sentence  as 
affecting  competency  ot  wltinsa  CM- 
vieted  of  crime  SK 

Pardon  or  eommntation  as  afloetlng 
proof  of  cmvletloB  to  Impeach  cred- 
ibility tt  wltaoM  315 

Wgbt  of  corporation,  corporate  offlcer, 
or  other  person  having  custody  of  Its 
books  and  papers,  to  refuae  to  pro- 
duce tbem  on  tb«  ground  that  tbey 
ma^  tend  to  tBcrlmlaate  II'S 


Writ  iui<  pweeaa. 

Service  of  process,  after  aroolBtacat  of 
receiver,  upou  person  designated  by 
statute  to  reeelre  service  for  corpora- 
tion 1'9 

Delaj  In  procuring  order  for  pnbllcatloii 
of  summons  after  nULkIng  of  aflldavit  t'.O 

Claiming  or  taking  possession  of  prop- 
srty  from  olBeer  who  baa  aelisd  It 
wider  «  writ  11** 
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WSIOB  THR  APTLT. 


ABANDONMENT. 

0(  wife,  we  HnBUnd  And  Wife,  6,  «. 

ABATEHBNT  AND  REVTVAL. 

Qnuhimr  of  indictment  becauBe  of 
pendency  of  earlier  indictment, 
MO  Indictment,  etc.,  4, 

teaitaey  of  equitable  action  an  ground 
for  enjoiniDg  l^al  proceedings,  see 
Injunettcai,  6,  6. 

ReriTal  of  judgment  in  favor  of  itate 
in  cue  mtli  of  party,  aee  Judg- 
ment, 7. 

Br  death, 

1.  A  cause  of  action  on  a  laloon  keep- 
er's bond,  by  the  widow  of  one  wbo  had 
been  killed  a  person  to  whom  the  selofm 
keeper  had  unlawfully  sold  intoxicating 
liquors,  surrives  the  death  of  the  saloon 
keeper,  and  may  be  maintained  against  his 
peraonal  representative.  Koski  t.  Pakkala, 
47:  X83,  141  N.  W.  79S»  121  mm,  460. 

(AnnoUtcd) 
Pendeiwy  of  salt  In  other  state. 

2.  The  pendency  of  a  suit  in  one  state 
between  the  same  parties  and  for  the  same 
cause  of  action  furnishes  no  cause  to  stay 
or  abate  a  new  suit  brought  in  the  courts 
of  another  state,  and  this  rule  applies  as 
well  where  tiie  second  suit  is  instituted 
by  tiie  defendant  in  the  first  suit  as  where 
tne  plaintiff  in  both  actions  is  the  same 
person.  Ambursen  Hydraulic  Constr.  Co. 
V.  Northern  Contracting  Co.  47:  684,  78  S. 
E.  340,  —  Ga.  —. 

ABDUCTION. 

Simultaneous  trial  for  abduction  and 
adultery,  see  Criminal  Law,  1. 

ABVTTINO  OWNERS. 

Right  to  compensation  for  obstmstiiV 
access  to  street,  see  Eminent  Do- 
main, 12. 

Right  of,  to  compensation  for  addi- 
tional senritude,  see  Eminent  Do- 
main, 13. 

Rights  in,  and  title  to^  highway^  scs 
Highways,  1,  ft. 

AOOEXtERATION. 

Of  maturity  of  debt,  see  Tendtr. 
47  L.R.A.<K.8.)  1297 


ACCEPT ANOB. 

Of  radelivery  of  replevlned  ftopttiy, 
sea  Replevin,  S,  4. 

ACCESS. 

Right  of  abutting  owner  to  damages 
for  obstructing  access  to  street,  see 
Eminent  Domain,  12. 

ACCIDENT. 

As  cause  of  injury,  see  Insurance,  7,  8. 
Proximate  cause  of,  aea  Proximate 
Cause. 

ACCIDENT  INSITRANOB. 
See  Insurance. 

ACCOMPLICE. 

Instructions  assuming  witness  was  ao- 
eompliee,  see  Tnal,  11. 

ACOOiTNTING. 

For  proceeds  of  insurance  of  cargo  for 
acoount  ot  whom  it  may  OMiceni> 
see  Carriers,  3. 

ACTION  OB  SUIT. 

Abatement  of,  see  Abatement  and  Re- 
vival. 

Appellate  jurisdiction  of  court,  see  Ap- 
peal and  Error. 
Matters  as  to  attachment,  see  Attach- 
ment. 

Right  of  party  to  illegal  ecmtract  to 
set  up  illegality  as  defense,  see 
Contracts,  6. 
Defense  of  contributory  negligence  in 

action  for  death,  see  Death,  Z. 
Suit  by  administrator,  see  Executors 

and  Administrators,  2,  3. 
Remedy  of  abutting  owner  for  improper 

use  of  highway,  see  Hif;hways,  2.  . 
Action  by  wife  for  personal  injuries, 

see  Husband  and  Wife,  4. 
Mistake  as  defense  in  libel  suit,  see 

Libel  and  Slander,  2. 
Limitation  of  actions  or  suits,  see  Lim- 
itation of  Actions. 
Commencement  of,  as  affectinpr  stat- 
utes of  limitation,  aee  Limitation 
of  Actions,  8,  9. 
Mandamus  proceeding,  see  M^damus. 
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act,  see  Notice. 
Parties  to  action,  see  Partiea. 
A«  condition  precedent  to  action  o( 

replevin,  see  Replevin,  1. 
Venue  of  action,  lee  Venue. 

ADDXTIONAIj  servitvdb. 
See  Eminent  Domain,  13. 

ADJOIXIKO  OWNERS. 

Compelling  removal  of  vrall  in- 
junction, see  Injunction,  1. 

ADMINISTRATI OV. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

ADUIiTERATIONS. 

State  relation  of,  as  affecting  in- 
terstate commerce,  tee  Commerce, 
1.  2. 

Validity  of  Federal  food  and  drugs 

act,  see  Commerce,  S. 
Under  pure  food  laws,  see  Food. 

ADULTERY. 

Simultaneous  trial  for  abduction  and 
adultery,  see  Criminal  Law,  1. 

ADVANCEMENTS. 

What  property  passes  under  deed  con- 
veying land  from  parent  to  child 
as  advancement,  see  Deeds,  1. 

Revocation  of  license  in  deed  by  way 
of  advancement,  see  Timber,  1,  2. 

ADVERSE  POSSESSION. 

Title  acquired  by,  as  defective  or  un- 
marketable, see  Vendor  and  Pur- 
chaser, 3. 

AFFIDAVIT  OP  MERITS. 

On  motion  to  vacate  default  judgment, 
see  Judgment,  8,  9. 

AFFIDAVITS. 

Renewal  of  affidavit  for  chattel  mort- 
gage, sec  Chattel  Mortgage. 
Verification  of  pleading,  see  Pleading, 

For  service  by  publication,  see  Writ 
and  Process,  2,  3. 

AFFINITY. 

DisqualiBcation  of  judge  beeann  <rf,  see 
Judges. 

AGENCY. 

See  Principal  and  Agent. 

.  AGREED  CASE. 

A  submission  of  the  question  whether 
or  not  a  municipal  corporation  has  the  pow- 
er to  enforce  its  ordinances  in  respect  to 
the  construction  of  buildings  by  a  school 
district  organired  within  ita  territory,  to 
the  same  extent  that  the  ordinances  would 
be  enforceable  against,  and  in  respect  to, 
any  other  building  being  built  by  an  in- 
dividual, gives  the  court  no  authority  to 
dotermine  the  applicability  of  a  proTtaion 
47  L.R.A.(X.R.) 


Pasadena  Ctfy  Bchoor  Dist.  t.  PbsuIsm, 
47:  893,  1S«  Pac  985,  —  Oil.  —. 

AGREEBfENTS. 

Agreements,  genermUy,  m*  Cantneta. 

AGRIOUI^TUBB^. 

Agricultural  aducation*  aae  Sdioota,  1. 

AMENDMBNT. 

Aa  affecting  limitaUon  trif  aetkos,  see 

Limitation  of  Actions,  9. 
Of  pleadings,  see  Pleading,  2,  9. 

AMOUNT  IN  CONTROVERSY. 

To  confer  appellate  juriadictiMi,  aee 
Appeal  ud  Errw,  7. 

ANIMALS. 

Presumption  as  to  proximate  cause  of 
injury  to  animals  on  rmilroad 
track,  see  Evidence,  4. 
Inability  for  frightening  horse,  see 
Highways,  3;  Nc^genee^  I;  BaU- 
roads,  4-6. 

ANNUIiMENT. 

Of  marriage,  aee  MarriagOL 

APPEAL  AND  ERROR. 

Review  of  order  of  corporation  com- 
mission, see  Corporation  Commis- 
sion, 1. 

In  eminent  dMnain  proceedings,  aee 
Eminent  Domain,  7-0. 

Costs  on  appeal  aa  covered  by  em- 
ployers' liability  insurane^  aee  In- 
surance, 12. 

Running  of  limitations  against  nnap- 
peated  judgment,  see  fjmitation  of 
Actions,  6. 

1.  An  appeal  lies  from  an  order  of 
court  denying  the  application  of  the  plain- 
tiff for  a  mandatory  injunction  to  compel 
the  defendant  to  restore  the  statna  of 
immovable  property  which  he,  in  violation 
of  an  injunction,  has  disturbed.  Vieks- 
burg,  S.  &.  P.  R.  Co.  T.  Webster  Sand. 
G.  A  Constr.  Co.  47:  1155,  62  So.  140,  132 
La.  1051. 

Finality  of  decision  for  purpose  of  ap- 
peal. 

2.  The  judgment  of  a  court,  refusing  to 
grant  immediate  relief  way  of  mandatory 
injunction  to  compel  the  restoration  of  tbe 
status  of  immovable  property,  is  so  far 
final  as  to  entitle  the  applicant  to  an  ap- 
peal. Vickeburg,  S.  ft  P.  R.  Go.  t.  Web- 
ster Sand,  G.  A  Constr.  Co.'47:  X'SSr  K  80. 
140,  132  La.  1061. 

Jurisdiction  of  Vntted  StatM  SvprcM 

Court. 

3.  The  exercise  by  %  state  court  of  its 
independent  judgment  in  interpreting  the 
statute  of  another  state  upon  wbiefa  the 
cause  of  action  is  based  can  present  no 

Siestion  under  the  full  faith  and  credit 
ause  of  the  Federal  Conatituticm  for  re- 
view in  the  Federal  Supreme  Court  hy  writ 
or  error  to  a  atatc  eonrt,  when  there  is 


APPEAL  AND  ERROR. 
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no  local  statute  controlling  the  eonatnie- 
tiiHi  of  fltatutea  of  other  states,  and  no 
aettlrd  conatnietion  of  the  statute  br  the 
court*  of  the  state  enacting  it  is  pleaded  or 
proved.  Louisville  &  N.  R.  Co.  v.  Melton, 
47:  84,  SO  Sup.  Ct.  Rep.  676,  218  U.  S.  30, 
M  L.  ed.  821. 

4.  The  lull  faitii  and  credit  clause  of 
the  Federal  Conatitution  must  be  pleaded* 
or  the  attentfm  of  the  court  below  direct- 
ed to  the  fact  that,  in  connection  with  the 
proper  construction  of  a  statute  of  another 
state,  reliance  was  placed  upon  that  clause, 
in  order  to  present  a  Federal  question  for 
review  in  the  Federal  Supreme  Court  by 
writ  of  error  to  a  state  court.  Louisville 
&  N.  R.  Co.  v.  Melton,  47:  84,  30  Sup.  Ct. 
Rep.  676,  218  U.  S.  36,  64  L.  ed.  921. 

5.  A  writ  of  error  to  review  a  judg- 
ment of  the  highest  court  of  a  state  will 
not  be  dismiss^  on  the  ground  that  the 
Federal  question  relied  upon  to  confer  juris- 
diction has  been  so  conclusively  foreclosed 
by  prior  decisions  of  the  Federal  Supreme 
Court  as  to  cause  it  to  be  frivolous,  where 
analysis  and  exposition  are  necessary  in 
order  to  make  clear  the  decisive  elTeet  of 
such  prior  dedslona  upon  the  issue  present- 
ed, and  there  is  some  conflict  in  the  opin- 
ions of  the  various  state  courts  of  last  re- 
sort upon  the  question,  and  a  division  of 
opinion  in  the  court  below.  Louiavillo  A 
N.  B.  Co.  V.  Melton,  47:84,  30  Sup.  Ct. 
Rep.  676,  218  U.  S.  36,  54  L.  ed.  921. 
Jnrlsdlctlon  of  state  court. 

6.  The  supreme  court  has  jurisdIeUon 
on  appeal  to  review  an  order  of  the  district 
court,  awarding  the  custody  of  a  minor 
child  to  one  of  the  parties  in  a  habeas 
corpus  proceeding,  brought  for  the  ]>urpoBe 
of  determining  who  has  the  right  to  the 
custody  and  control  of  such  minor.  Jami- 
son T.  Gilbert,  47:  1133,  186  Pae.  342^  — 
Okla.  — . 

6a.  The  refusal  of  bank  ofRclala  to  pro- 
duce certain  bodes  of  the  bank,  which  are 
in  charge  of  a  state  bank  commissioner,  in 
obedience  to  an  order  of  court,  made  for 
that  purpose,  is  criminal  contempt,  and  a 
conviction  therefor  is  reviewable  by  the 
Oklahoma  criminal  court  of  appeals.  Bur- 
nett V.  State  ex  rel.  West,  47:  117s,  129  Pae. 
1110,  8  Okla.  Crim.  Rep.  630. 
Jnrladlctional  amount. 

7.  Upon  an  inquiry  ss  to  whether  the 
amount  involved  in  a  pecuniary  controversy 
is  sufficient  to  confer  appellate  jurisdiction, 
the  amount  of  the  claim  asserted  on  the 
one  side  and  denied  on  the  other,  not  the 
validity  thereof,  is  the  criterion,  unless  the 
claim  is  obviously  pretentious  and  made 
merely  to  confer  jurisdiction.  Brown  v. 
Brown,  47:  993,  78  S.  E.  IMO,  —  W.  Va.  — . 
Aulffnmento  of  error. 

8.  Upon  appeal  from  a  judgment  ren- 
dered on  affidavits  for  possession  and  de- 
fense in  a  proceeding  by  a  landlord  to  re- 
cover possession  of  the  leasehold,  assign- 
ments of  error,  questioning  the  sufficiency 
of  the  affidavits  sufficiently  comply  with  a 
nile  requiring  an  assignment  of  errors  re- 
lied upon  separately  and  ipeciflcally  stated. 
47  Ljfiji.(N^.) 


Nicotopole  V.  Lore,  47:  949,  39  App.  D.  C. 
343. 

Objections    and    exceptions;  ralalnc 

queatlona  in  lower  court. 

Exceptions  in  mandamus  proceedings, 
see  Mandamus,  2. 

9.  A  general  exception  to  findings  of 
fact  and  conclusions  of  law  is  not  sufficient 
to  permit  the  appellate  court  to  review  the 
evidence.  Sallaslce  v.  Fletcher,  47:  320,  132 
Pac.  648,  73  Wash.  593. 

10.  An  exception  to  an  instruction  in  a 
prosecution  for  burglary,  that  "an  intent 
to  steal  may  be  inferred  from  the  larceny 
alone,"  as  improper  under  the  circum- 
stances of  the  case,  does  not  raise  the  ques- 
tion that  the  court  charged  that  the  only 
way  intent  could  be  determined  was  from 
the  surrounding  cireumatances,  thus  exclud- 
ing the  testimony  of  accused.  State  v.  La- 
point,  47:  717,  88  Atl.  623,  — -  Vt.  — . 

11.  An  exception  to  a  refusal  to  charge 
as  requested,  end  to  the  charge  given  aa 
a  substitute,  is  too  general  to  be  of  avail. 
State  V.  Lapoint,  47:  717,  88  Atl.  523,  — 
Vt.  — . 

12.  A  memorandum  decision  hy  the  trial 
court  before  which  a  case  is  trieid  without 
a  jury  cannot  be  considered  as  findings  of 
fact  and  conclusions  of  law,  to  which  ex- 
ceptions must  be  filed.  Gould  v.  McCor- 
mick,  47:  765,  134  Pac.  676,  —  Wash.  — . 

13.  Failure  to  add  qualifying  words  to  an 
instruction  involving  a  number  of  proposi- 
tions cannot  be  questioned  for  the  first  time 
on  appeal.  Thompson  v.  United  States,  47: 
306,  202  Fed.  401,  120  C.  C.  A.  676. 
Preliminary  motions. 

,14.  An  appeal  will  not  be  dismissed  for 
imperfection  in  the  stenographer's  report 
of  the  testimony,  where  it  does  not  appear 
that  appellant  was  more  to  blame  for  it 
than  appellee.  Vicksburg,  S.  &  P.  R.  Co. 
v.  Webster  Sand,  Q.  &  Constr.  Co.  47:  1155, 
62  So.  140,  132  La.  1051. 
PresuDiptlona. 

16.  In  the  absence  of  anything  in  the 
record  to  the  contrary,  an  appellate  court 
will  presume  that  a  pardon  introduced  to 
qualify  a  person  as  a  witness  who 'had  been 
convicted  of  offenses  in  the  court  in  which 
he  was  to  testify,  which  contained  the  date 
of  conviction  and  named  the  court,  was 
shown  to  relate  to  the  particular  offenaes 
for  which  he  was  convicted,  or  that  the 
court  took  judicial  notice  of  that  fact. 
Thompson  v.  United  States,  47: 306,  202 
Fed.  401.  120  C.  C.  A.  575. 

16.  No  error  will  be  presumed  in  the  ad- 
mission of  evidence  not  contained  in  the 
bill  of  exceptions.  Thompson  v.  United 
States,  47:  ao6,  202  Fed.  401,  120  C.  C.  A. 
57S. 

17.  Where  the  evidence  is  in  conflict  and 
the  record  shows  that  the  trial  court  in- 
structed the  jury,  but  omits  entirely  to  in- 
clude such  instructions,  it  will  be  presumed 
on  appeal  that  such  instructions  were  cor- 
rect, and  properly  presented  the  law  and 
the  issues  to  the'jurv.  Galehouse  v.  Min- 
neapolis. St.  P.  A,  S.  Ste.  M.  R.  Co.  47:  969, 
186  N  W.  189,  22  N.  D.  616. 
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What  r«Tl0wable  genwirmUj. 

18.  Tfae  mere  presence  in  a  case  of  a 
eoBititutional  question  does  not  confer 
jurisdiction  of  tne  whole  ease  upon  the  a^ 
pellate  court  charged  with  the  doternu* 
nation  nt  meh  qnestions.  Riah«y  t.  Clev^ 
land,  a-C.  A  8t  L.  R.  Co.  47:  lai,  M  N. 
E.  694.  170  Ind.  S4E. 

Dlsoretlonarr  mattera. 

19.  Whether  a  defendant  in  injunction, 
who  violates  the  same,  should  be  punished 
for  the  contempt  shown  the  court,  concerns 
the  eourt  in  the  matter  of  the  maintenance 
of  ita  di^ify  and  authorify;  but  whether, 
bj  ooercive  or  punitory  measures,  such  de- 
fendant should  be  compelled  to  obey  the 
writ,  issued  bj  a  cranpetent  court,  for  the 
preservation  of  a  civil  right  asserted  by 
the  plaintiff  concerns  the  plaintiff,  and  the 
action  of  the  trial  eourt  upon  that  qu«tion 
may  be  subject  to  review  in  this  court  on 
appeal.  Vicksburg.  S.  A  P.  K.  Co.  v.  Web- 
ster Sand,  O.  A  Constr.  Co.  47:  115s,  flS  So. 
140,  132  La.  1061. 

80.  The  right  to  file  aniended  pleadings 
in  tba  oounty  TOurt,  on  appeal  from  a  jua- 
tic«  of  the  peace  court,  depends  upon 
whether  it  is  in  furtherance  of  justice  to 
permit  them  to  be  filed,  and  is  to  be  de- 
termined by  that  court  in  the  exercise  of 
a  sound  Judicial  discretion.  Horton  v. 
Early,  47:  314,  134  Pae.  438,  —  Okla.  — . 

21.  Tilt  allowance  of  an  amendment  by 
the  county  court  upon  an  appeal  from  the 
justice  court,  in  which  the  only  change  ef- 
fected is  to  increase  the  amonnt  of  damages 
aaked  for  or  to  add  a  new  element  of  dam- 
ages, is  not  such  an  abuse  of  discretion  as 
will  re<^uire  a  reversal,  at  least  where  the 
only  objection  urged  arose  during  the  trial 
hr  objection  made  after  answer*  to  ques- 
tions wopounded  to  the  witnesses.  Hor- 
ton T.  Early,  47:  314,  134  Pao.  436,  —  Okla. 

22.  It  is  within  the  discretion  of  the 
trial  court  to  permit  the  amendment  of  the 
complaint  in  an  action  to  recover  damages 
for  wrongful  death  so  as  to  chan<re  the  aver- 
ment as  to  the  source  of  plaintiff's  letters 
of  administration,  by  stating  that  they 
were  issued  in  a  county  different  from  that 
first  stated.  Chicago  O.  W.  R.  Co.  v.  Me- 
Cormick,  47:  z8,  200  Fed.  375,  118  C.  C.  A. 
827. 

23.  Error  will  not  lie  to  a  ruling  on  mo- 
tion for  new  trial  where  luch  motion  Is 
addressed  to  the  legal  discretion  of  the 
trial  court.  Philadelphia,  B.  A  W.  R.  Co. 
V.  OatU.  47:  93a,  85  Atl.  721,  —  Dd.  — . 
Qnestions  not  raised  below. 

See  also  aupra,  13. 

24.  An  instmction  cannot  be. held  erro- 
neous on  appeal  for  a  cause  not  brought  to 
the  attention  of  the  trial  court.  Chicago 
G.  W.  R.  Co.  V.  McCormick,  47:  18,  200 
Fed.  876,  118  C.  C.  A.  627. 

EIrrorfl  waived  or  cured  below. 

As  to  eorrectnesa  of  instructions  gener- 
ally, see  Trial. 
26.  Claiming,  on  motion  for  new  trial, 
that  a  deed  waa  executed  by  an  alleged 
grantor  without  consideration,  waives  a  con- 
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tenti(Hi  made  at  the  trial  tliai  ha  did  aot 
execute  it.  H«rr«i  v.  Allen,  47:  104S,  Ui 
N.  W.  283,  —  S.  D.  — . 

26.  Errora  in  the  living  and  refusal  of 
inatructicma  in  a  ease  in  wikb  the  verdict 
is  the  only  om  that  oonld  have  be^  gim 
under  the  evidence,  owing  to  ita  eonclmiTe- 
neta,  are  not  prejudicial,  and  mav  be  dis- 
regarded as  being  luuinleM.  Beilly  v. 
Nicoll,  47:  ii99»  17  8.  K.  MT,  —  W.  Va. 
Bevlew  of  facts. 

Sufficiency  of  exception  to  finding  of 
fact,  see  supra,  9. 

27.  A  verdiet  founded  apon  eoofiictiiig 
oral  testimony  eannot  be  aet  aaide  by  tlic 
court.  Lanbam  v.  Meadowa,  47: 59s,  78 
S.  E.  760,  —  W.  Va,  — . 

Grounds  tor  reveraal. 

28.  Where  the  evidence  in  an  action 
equitable  in  character  is  sufficient  to  aa- 
thorise  the  finding  oi  an  auditor  to  who^i 
the  matter  baa  been  referred,  the  overrul- 
ing of  exceptions  to  the  auditor's  report  by 
the  presiding  judge  is  not  error.  Cowirt 
V.  Singletary,  47:  6ai,  79  S.  E.  196,  —  Ga. 

29.  A  lack  of  specification  as  to  tie 
items  of  an  open  account  in  the  report  of 
an  auditor  to  whom  a  cause  is  referre<i 
does  not  make  the  action  of  the  trial  court 
in  overruling  a  motion  for  reference  reveni- 
ble  error,  where  the  recovery  of  the  amoant 
of  the  open  account  waa  waived.  Cowart 
V.  Singletary,  47:  63>,  79  S.  E.  196,  —  Ga. 

SO.  Sustaining  a  dnnurrer  to  a  good 
count  in  a  dedaration  is  not  reversibls 
error  if  it  is  so  similar  to  a  coant  whieh 
is  sustained  that  plaintiff  had  tbe  benefit 
of  all  evidence  which  could  have  beai 
offered  under  it.  Andersm  t.  RobinsoB,  47: 
330,  62  So.  612,  —  Ala.  — . 

31.  In  the  absence  ai  a  sliowing  that 
the  bloody  and  soiled  elothing  of  ue  de- 
cedent would  tend  to  throw  lignt  upon  some 
material  inquiry  in  the  case  the  introduc- 
tion of  it  in  evidence  upon  the  trial  of  the 
accused  in  a  homicide  case  is  errtH-.  Fles« 
V.  State,  47:  "06,  142  N.  W.  276,  93  Keb. 
610. 

32.  In  an  action  for  defamation  it  i> 
not  prejudicial  error  to  exclude  evidence 
showing  the  defendant's  good  faith  and  the 

absence  of  malice,  where  the  recovery  ii 
limited  by  the  charge  of  the  court  to  com- 
pensatory damages.  Dodge  v.  Gilmaa,  47: 
1098,  142  N.  W.  147,  122  Minn.  177. 

33.  Where  a  motion  was  made  during 
the  trial  of  a  civil  action  before  a  ju^.  to 
strike  the  bntimony  of  a  certain  witnew 
given  on  a  specified  day,  and  the  testinoar 
given  on  that  day  by  such  witness  was  all 
that  he  gave  in  the  case,  it  cannot  be  said 
on  appeal  that  the  motion  to  strike  wu 
directed  to  a  part  only  of  such  evidence, 
and  that  a  valid  portion  thereof  was  Bot 
understood  as  having  been  strickm,  where 
there  is  nothing  in  the  record  sbowiiyr  thit 
the  motion  was  limited,  so  as  to  render  the 
granting  of  the  motion  harmless  error,  at 
the  jury  must  be  ctmsidered  as  hamg 
understood  that  it  included,  all  the  toti- 
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mony  of  such  witneu.  Chieigo,  M.  ft  St. 
P.  R.  Co.  T.  Weifby.  47:97,  178  Fed.  619, 
102  C.  C.  A.  65. 

34.  Striking  out  tbe  teitimonj  of  the 
conductor  of  »  train  upon  an  iaroe  nude 
bfj  the  pleadinn,  triad  b7  tb«  eridanec,  and 
submitted  to  tne  jury,  as  to  whether  or  not 
Buch  train  was  executing  a  switching  move- 
ment at  the  time  the  accident  complained 
of  occurred,  is  reversible  error.  Chicago, 
M.  &  St  P.  B.  Co.  V.  Wettby,  47:  97,  178 
Fed.  619,  102  C.  C.  A.  6S. 

35.  It  ia  not  reveTBible  error  to  exclude 
evidence  that  it  ia  dangerona  for  »  mn- 
nin^  train  to  strike  a  hand  ear,  in  an 
action  to  hold  a  railroad  company  liable  for 
Injury  to  an  engineer  through  the  derail- 
ment of  his  train  by  a  broken  rail,  the  only 
notice  of  which  was  the  fact  that  a  hand 
car  stood  on  the  track  at  that  place.  Chi- 
cago G.  W.  R.  Co.  v.  McCormick,  47:  i8» 
200  Fed.  876,  118  C.  C.  A.  627. 

80.  Where  it  appears  from  the  evidence 
that  a  verdict  ia  ao  clearly  right  that,  had 
it  been  different,  the  courts  should  have  set 
it  aside,  such  verdict  will  not  be  disturbed 
merely  for  the  reason  that  there  is  error 
found  in  the  iDstructions.  Horton  v.  Early, 
47:  314,  134  Pac.  436,  —  Okla.  — . 

37.  Failure  to  instruct  in  a  prosecution 
for  burglary  that,  in  order  to  convict  where 
the  only  evidence  of  intent  Is  circumstan- 
tial, the  cireumstancea  must  be  such  as  to 
exclude  every  reasonable  hypotheaia  c<hi- 
fliatent  with  respondent's  innocence,  is  not 
error  where  accused  had  testified  to  the 
entry  and  subsequent  larceny.  State  v. 
Lapoint,  47:  717,  88  Atl.  623,  —  Vt.  — . 

38.  It  is  prejudicial  error  to  appoint  as 
an  assistant  prosecutor  in  a  criminal  prose- 
cution an  attorney  who  has  theretofore  been 
employed  and  paid  by  another  person  sui- 
peeted  of  the  crime,  and  who  has  appeared 
for  such  person  in  the  preliminary  exami- 
nation and  in  a  former  trial  of  the  accused, 
takiog  an  active  part  therein  for  the  pur- 
pose of  protecting  hia  suspected  client. 
Flege  V.  State,  47:  1106,  142  N.  W.  276,  93 
Neb.  610.  (Annotated) 

S9.  A  true  verdict  in  a  criminal  case 
will  not  be  set  aside  because  a  juror  was 
inadvertently  given  a  wrong  christian  name 
on  the  slip  pieced  in  the  wheel,  so  that 
defendant's  counsel  investigated  the  qualifi- 
cations of  the  wrong  man,  if  the  occupation 
and  residence  were  correctly  given,  and  no 
objection  was  made  to  him.  Com.  v.  Potts, 
47:714,  88  Atl.  483,  241  Pa.  325. 

(Annotated) 

40.  Under  a  statute  rendering  incompe- 
tent as  a  juror  in  a  criminal  prosecution 
one  who  lias  read  the  testimony  of  the  wit- 
nesses and  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused 
thereon,  where  such  facts  are  made  to  ap- 
pear, there  is  no  discretion  lodged  in  the 
c6nrt,  and  it  is  manifest  error  to  overrule 
a  challenge  for  cause  on  this  ground.  Flege 
V.  State,  47:  1100,  142  N.  W.  276,  OS  Neb. 
610. 

41.  Where,  upon  the  ianie  of  limitations, 
the  undisputed  evidence  ahowi  that  plain- 
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tiff's  cause  of  action  is  not  barred  by  oper- 
ation of  the  statute,  it  is  error  for  the 
trial  court  to  refuse  a  peremptory  instruc- 
tion to  return  a  verdict  for  the  plaintiff. 
Fidelity  &  Deposit  Co.  v.  Sheahan,  47:  309* 
133  Pac.  228,  ~  Okla.  ~. 

42.  Where  the  evidence  submitted  In  be* 
half  of  a  proponent  as  to  the  due  execution 
ot  an  instrument  offered  for  probate,  and 
as  to  the  testamentary  capacity  of  the 
alleged  testatrix  at  the  time  of  its  execu- 
ti(Hi,  is  sufficient  to  make  out  a  prima  facie 
case  for  the  probate  of  the  paper  as  a  will, 
and  no  evidence  is  adduced  for  the  contest- 
ant, it  is  error  to  direct  a  verdict  in  favor 
of  the  latter.  Wells  v.  Thompson,  47:  73a, 
78  S.  E.  823,  —  Ga.  — . 

Judgment. 

43.  A  case  will  be  remanded  by  an  ap- 
pellate court  for  further  evidence  where  the 
interesta  of  justice  appear  to  require  it. 
Vicksburg,  S.  ft  P.  R.  Co.  v.  Webster  Sand, 
G.  ft  Constr.  Co.  47:  1155,  62  So.  140,  182 
La.  1061. 

APPLIANCES. 

Master's  duty  as  to,  see  Master  and 

Servant,  2b-10. 

APPRAISAL. 

Of  insurance  loss,  am  Insnranee,  6,  6. 

ARBITRATION. 

Arbitration  agreement  at  attempt  to 
oust  court  of  jurisdiction,  see  Con* 
tracts,  3. 

Competency  of  commissioner  in  con- 
demnation proceedings,  see  Emi- 
nent Domain,  1,  2, 

Parol  testimonv  to  impeach  avrard,  see 
Eminent  domain,  4-6. 

Arbitration  of  insurance  loss,  see  In- 
snranee, 6,  6. 

Interest  on  award,  ses  Interest,  I,  8. 

ARCHITECTS. 

Construction  of  building  contract,  see 

Contracts,  2. 
Measure  td  damages  for  wrongful  dis- 

eharge,  see  Damages,  1. 
Arehltsets'  liens,  see  Meebanles'  Lfens, 

1. 

ARMr  AND  NATY. 

Liability  on  bond  conditioned  for  prop- 
er conduct  of  liquor  business  on 
military  reservation,  see  B<mdB,>  1. 

Estoppel  to  contest  validity  of  bond 
conditioned  for  proper  conduct  ot 
liquor  business  on  miUtery  reser- 
vation, see  Estoppel,  2. 

Unlawful  sale  of  intoxicating  liquors 
on  military  reservation,  see  Iimal- 
cating  Liquors. 

ARREST. 

Privily  of  witness  fron,  see  Writ  and 
Process,  4. 

ASSAULT  AND  BATTERT. 

Liability  of  master  for  assault  by  serv- 
ant see  Master  and  Servant,  36-. 

as. 
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ui  bankrupt  atat^  lee  ifUKnip«>7,  i. 

ASSIGXMEXT. 

Rights  of  assignee  of  negotiable  paper, 
see  Bills  and  Notes,  1-4. 

Civil  action  for  violation  of  penal  stat- 
ute forbidding  assignment  of  claim 
against  wage  earner,  see  Case. 

Validity  of  statute  prohibiting  auign- 
ment  of  claim  to  evade  exemption 
laws,  see  Constitutional  Law,  8. 

Of  corporate  stock,  see  Corporations,  6. 

Liability  of  corporate  transferee  of  as- 
sets of  other  corporations,  see  Cor- 
porations, 2. 

Equitable  jurisdiction  of  suit  by  cor- 
porate creditor  to  reach  assigned 
claim,  see  Equity. 

Assignment  of  license  as  revocation,  see 
Timber,  1. 

ASSIGNMENT  FOR  CIUBDITORS 

Am  to  bankruptcy  matters,  see  Bank- 
ruptcy. 

ASSIGNBfEXT  OF  ERRORS. 

On  appeal,  see  Appeal  and  Error,  8. 

ASSOCIATIONS. 

Benevolent   societies,   see  Benerolent 

Societies. 

ASSUMPSIT. 

Remedy  under  ultra  vim  ocmtoact,  see 
Corporations^  4. 

ASSUMPTION  OF  RISK. 

By  servant,  see  Master  and  Servant, 
11-20. 

ATTACHMENT. 

Matters     as    to    garnishment,  see 

Garnishment. 
Property  exempt  from,  see  Homestead. 
Sale  under,  see  Judicial  Sale. 
Obstructing  execution  of  process,  see 

Obstructing  Justice. 

Dismissal. 

The  defendant  in  an  attachment 
proceeding  based  upon  the  ground  of  non- 
residenea  cannot  be  heard  to  deny  his 
ownership  of  the  property  attached,  to  de- 
feat the  limited  jurisdiction  of  the  court, 
proceeding  quasi  in  rem  against  the  at- 
tached property.  Thornley  v.  Lawbaugh, 
47:  nay,  143  N.  W.  848,  —  N.  D.  — . 

(Annotated) 

ATTESTING  WITNESS. 
See  Willa,  3. 

ATTORNEY  IN  FACT. 

Special  deposit  by,  see  Banks,  8. 

AUCTION. 

Laches  as  precluding  relief  of  unsuc- 
cessful bidder  at  judicial  sale,  see 
Limitation  of  Actions,  1. 
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AdmiBBibihty  of  evidence  under  aa< 
swer  in  action  by  hirer  of  taxicab 
for  injuries,  see  Evidence,  34. 

Liability  of  owner  for  injury  throi^h 
negligence  of  chauffeur,  see  Master 
and  Savant,  85. 

AWARD. 

Competency  of  commissioner  in  eoa- 
demnation  proceedings,  see  Emi- 
nent Domain,  1,  2. 

Parol  testimony  to  impeach  award,  see 
Eminent  Domain,  4-8. 

Interest  on,  see  Interest,  1,  2. 

BANXRUPTCT. 

Production  of  bankrupt's  books  as  in 
fringing  privilege  againat  self- 
crimination,  see  Criminal  Law,  S. 

Impeaching  witness  by  ahowing  eos> 
viction  for  fraudulently  concealii^ 
property  from  trust^  in  bank- 
ruptcy, see  Witnesses,  4. 

What  constitutes  assets. 

-  1.  The  estate  of  a  grandchild  under  tht 
will  of  its  grandfather,  which  is  dependent 
upon  its  surviving  its  father,  although  con- 
tingent, posses  to  bis  trustee  in  bank- 
ruptcy, under  a  statute  providing  that  ex- 
pectant estates,  which  mclude  contingent 
future  estates,  in  which  the  person  to  wbon 
they  are  limited  to  take  effect,  remains  no- 
certain,  are  descendible,  devisable,  and 
alienable.  Clowe  v.  Seavey,  47:  284,  103  N. 
E.  521,  208  K.  Y.  496.  ( Annotated  1 

Avoiding  prior  transfers  or  preference*. 

2.  The  filing  within  four  months 
bankruptcy  of  a  conditional  sale  contract 
executed  some  time  previously  is  not  a 
preference  which  is  avoided  by  the  bank- 
ruptcy act.  Big  Four  Implement  Co.  v. 
Wright,  47:  laaa,  207  Fed.  535,  —  C.  C.  A. 
— .  (Annotated) 

3.  The  provision  of  the  bankruptcv  act 
that  the  trustee  shall  be  vested  with  all  tbe 
rights  of  a  lien  creditor  speaks  as  of  the 
time  of  tiie  bankruptcy,  and  he  cannot 
therefore  assert  his  lien  to  defeat  rights 
secured  before  BUch  time.  Big  Four  Imple- 
ment Co.  V.  Wright,  47:  1233,  207  Fed.  S3&, 
—  CCA.—. 

BANKS. 

Appeal  from  conviction  of  bank  officers 
for  criminal  contempt  in  refusing 
to  produce  book's,  see  Appeal  and 
Error,  6a. 

Criminal  contempt  by  bank  ofHeert  for 
refusing  to  produce  booko,  see  Con- 
tempt, 1,  2. 

Production  of  books  as  infringii^t 
privilege  of  bank  officers  against 
self-crimination,  see  Criminal 
Law,  3. 

Priority  as  between  garnishing  credit- 
or and  holder  of  check  drawn  by 
depositor,  see  Oamishmeut,  1. 

Collec;tions. 

1.  The  relation  of  debtor  and  creditor, 
and  not  that  of  principal  and  agent,  ia  ere* 


Ba&— BILLS 

a.ted  between  a  tnut  compan;  and  one  who 
•endi  to  it  for  credit  to  hia  account  a  check 
drawn  by  him  on  another  bank,  in  faror  of 
the  trust  company,  ao  that,  as  between  him 
mnd  the  bank  on  which  the  check  is  drawn, 
he  BHiut  bear  the  Iobb  caused  by  the  in- 
■oItoi^  of  the  trust  company,  where  it 

filaees  the  check  to  his  credit  and  sends  it 
or  collection  to  the  drawee  bank,  which 
pays  it  without  knowledge  of  tlie  trust 
company's  insolvency.  Plumas  County  Bank 
V.  Bank  of  Rideout,  Smith,  &.  Co.  47:  55a, 
131  Pac.  360,  —  Cal.  — .  (Annotated) 

2.  The  loss  caused  by  the  dosing  of  tlie 
doon  of  an  insolvent  tnut  comiHui^  after 
IL  check  in  its  favor  to  transfer  to  it  a  de- 
posit in  another  bank  had  been  honored  by 
this  bank  by  a  draft  for  the  same  amount 
against  its  own  deposit  account,  somewhat 
smaller  in  amount,  with  the  trust  company, 
which  draft  was  received  but  not  carried 
through  its  books,  falls  upon  the  depositor, 
and  not  upon  the  bank,  where  the  trust 
company  placed  the  cheek  to  his  credit  and 
the  small  overdraft  on  the  account  of  the 
bank  was  subsequently  made  good  to  the 
receiver  of  the  trust  company,  although  a 
draft  on  a  third  bank,  to  make  good  auch 
overdraft,  received  by  the  trust  company 
before  its  doors  were  closed,  was  returned 
by  one  of  its  agents  without  authority. 
Plumas  County  Bank  v.  Bank  of  Rideout, 
Smith  &  Co.  47:        131  Pae.  300,  —  Cal. 

Insolvency;  triuts. 

Collections  as  affected  by  insolvency  of 
'bank,  see  supra,  1,  2. 

3,  Money  delivered  to  a  bank  by  an 
administrator  and  attorney  in  fact  for 
heirs,  to  be  held  until  receipts  can  be  se- 
cured from  them,  when  it  is  to  be  forward- 
ed to  tliem  by  bank  draft,  is  a  special  de- 
posit, entitled,  to  prderenee  when  the  bank 
goes  into  the  hands  of  a  receiver,  although 
Uie  bank  commingles  the  money  with  its 
general  funds,  in  cash  in  excess  of  the  de- 
posit remains  in  the  poBseesion  of  the  bank 
at  all  times  subsequent  to  the  deposit,  and 
passes  into  the  hands  of  the  receiver. 
Carlson  v.  Kies,  47:  317,  134  Pac.  808,  — 
Wash.  — . 

BAB. 

Of    limitation,    see    Limitation  of 

Actions. 

BENEIPICIARIES. 

In  inturance  p<dicy,  see  Iiunranoe. 

BENEVOIiENT  SOCrBTIES. 

The  majority  of  a  subordinate  lodge 
of  a  benevolent  society  cannot  authorize  a 
secession  of  the  lodge  from  the  parent 
organiEstion,  and  take  with  them  the  prop- 
eity  of  the  order,  if  the  general  laws  of  the 
order  provide  that  all  property  and  funds 
of  a  lodge  shall  be  held  exclusively  as  a 
trust  fund  for  carrying  on  the  fraternal 
and  benevolent  features  of  the  order,  and 
shall  not  be  expended  for  any  other  pnr- 
poae,  and  that  so  part  of  uie  property 
■ball  ever  be  divided  aniaig  the  nismben, 
47  L.R^(NJ3.) 


AND  NOTES.  1243 

and  if  any  lodge,  for  any  reason,  shall  cease 
to  exist,  all  its  property  shall  immediately 
and  ipso  facto  revert  to  the  superior  lodge. 
Grand  Court  of  Washington  F.  of  A.  v. 
Uodel,  47:  S»7,  133  Fee.  438,  74  Wash.  314, 

(Annotatnl) 

BKLUt  AND  NOTES. 

As  to  eoHection  of  checks,  see  Banks, 
1.  2. 

Presumption  from  taking  new  note, 

see  Evidence,  7. 

Gift  of,  see  Gift,  1,  2. 

Place  of  payment,  see  Payment. 

Sufficiency  of  complaint  in  action  on 
promissory  note,  see  Pleading,  7. 

Extoision  of  time  for  payment  m  note 
as  discharging  sureties,  see  Princi- 
pal and  Surety,  2. 

Riffhts  and  liabilities  of  transferees. 

Rights  of  one  taking  assignment  of 
note  after  maturity  or  dishonor, 
infra,  2-4. 

1.  The  warranty  of  the  seller  under 
N.  D.  Rev.  Codes  1005,  §  6428,  which  pro- 
vides that  "one  who  sells  or  agrees  to  sell 
an  instrument  purporting  to  bind  anyone  to 
the  performance  01  an  act  thereby  warrants 
the  instrument  to  be  what  it  purports  to 
be,  and  to  be  binding  according  to  its  pur- 
port upon  all  parties  thereto,  and  also  war- 
rants that  he  had  no  knowledge  of  anv 
faets  which  tend  to  prove  it  worthless,  sucn 
as  the  insolvency  of  any  of  the  parties 
thereto,  when  that  is  material,  the  extinc- 
tion of  its  obligations,  or  its  invalidity  for 
any  cause,"  is  not  the  warranty  of  an  in- 
dorser,  but  the  warranty  of  a  vendor, 
which  is  personal  to  the  vendee.  McAdams 
V  Grand  Forks  Mercantile  Co.  47 :  246,  140 
N.  W.  726,  24  N.  D.  645. 

Taken  after  maturity  or  dlsboncw. 

2.  The  holder  of  a  proniissory  note 
who  has  purchased  it  after  its  dishonor  or 
maturity,  with  a  number  of  others,  and  has 
already  realized  from  other  notes  secured 
in  the  bulk  purchase  more  than  the  amount 
paid,  cannot  recover  on  the  note  against  an 
indorser.  McAdams  v.  Grand  Forks 
Mercantile  Co.  47:  ^6,  140  N.  W.  72S,  24 
K.  D.  645.  (Annotated) 

3.  A  note  which  is  payable  on  demand, 
and  is  purchased  over  a  year  after  its  date, 
will  be  considered  to  have  been  overdue 
.when  so  purchased.  McAdams  v.  Grand 
Forks  Mercantile  Co.  47:346,  140  N.  W. 
725,  24  N.  D.  646. 

4.  Where  a  note  indorsed  before  ma- 
turity is  by  the  indorser  sfter  maturity 
sold  as  a  chattel  with  a  number  of  other 
notes,  for  a  mere  nominal  consideration, 
and  under  an  agreement  that  the  seller 
does  not  guarantee  the  solvency  of  any  of 
the  notes,  and  is  not  to  be  held  as  an  in- 
dorser on  any,  the  presumption  of  a  reissue 
or  a  reindorsement  is  negatived,  and  a 
subsequent  purchaser  of  the  note  wlio  re- 
ceived title  by  delivery  only  does  not 
acquire  any  greater  right  against  the  in- 
dorser than  the  original  purchaser  pos- 
ieiKd.  MeAdaou  ▼.  Grand  Forha  UercaK- 
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tU«  Ob.  47:m4  140.  N.  W.  72S.  2S  N.  D. 
«4S. 

MAturiCr;  ttxtaiuloB;  renewal. 
Sm  mlM  lupra,  3. 

S.  A  note  payable  on  deiund  ii  dn« 
within  e  reuouable  time  after  ite  date. 
McAdame  t.  Grand  Forka  Mereaiitile  Co. 
47:  M6|  140  N.  W.  7SS,  U  N.  D.  MS. 


OLASTINO. 

Duty  of  maater  to  inapeet  aft«  blaet- 
in^  eee  Maatw  ud  Senraati  9. 


BOARDING  HOUSE. 

Implied  power  of  brewing  ewporatioB 
to  construct  boarding  honae.  Me 
Corporat^onif  S. 

BONA  FIDE  PURCHASER. 

Of  biUa  and  notei,  mc  Billa  and  Notea. 
Of  corporate  itock,  lee  CorporationB,  7. 
Of    property    conveyed    to  defraud 

creditora,  aee  Fraudulent  Omxtj- 

ancea,  2. 

Of  property  aold  ob  condition,  aee  Sale, 


BONDS. 

Poircr  of  atate  to  require  eonaent  of 
publis  lerriee  eommiaaim  to  la- 
sue  of  railroad  bonda,  aee  C<»n- 
merce,  4. 

liability  and  releaM  of  turetiea  on, 
eeaerally,  lee  Principal  and 
Surety. 

Control  by  public  aerriee  commiwion 
of  iHve  of  corporate  bonda,  lee 
Public  Senriee  CommiMion. 

ntle  bond,  mc  Vendw  and  Purcbaaer, 
8. 

Idqvor  bond. 

Abatement  of  cause  of  action  m  aalomi 
keeper's  b«id,  see  Abatement  and 

Revival,  1. 
Eitoppel  to  contest  validity  of,  see 

Estoppel,  2. 
Parties  to  suit  on  saloon  keeper's  bond, 

see  Parties. 
Release  of   surety  on  saloon  keeper's 

bond,  see  Principal  and  Surety,  I. 

1.  A  liquor  tax  certificate  issued  by  a 
state  to  one  intending  to  conduct  a  liquor 
businefs  on  a  military  reservation  which  is 
the  property  of  the  Federal  government  is 
a  nullity,  and  furnishes  no  consideration 
for  a  bond  conditioned  for  the  proper  con- 
ducting of  the  buflineas.  Farley  v.  Schemo, 
47:  1031.  101  N.  £.  891,  208  N.  Y.  260. 

(Annotated) 

2.  A  saloon  keeper^  bond  given  under 
a  statute  requiring  such  a  bond  to  be  con- 
ditioned for  the  uiithful  observance  of  all 
laws  regulating  the  sale  of  intoxicating 
liquors  constitutes  a  contract  on  the  part 
of  the  licensee  and  surety  that  unlawful 
sales  will  not  be  made,  and  a  violation 
thereof  inures  to  the  benefit  of  injured 
third  persons.  Koski  t.  Paldcala,  47: 183, 
141  N.  W.  793.  121  Uinn.  450l 

47  LJLA.(NA) 


BOOKS. 

Criminal  contempt  of  oiBeers  for  re- 
fusing  to  produce  books,  aee  Cob- 
tempt,  1,  2. 

Privilege  against  production  oi  books, 
•ea  CrUBinal  Iaw,  K,  S. 

BOUNDARIES. 

Compelling  remonl  of    wall  whi^ 

Jtrojeets  over  division  line,  see  In- 
nnction,  1. 

A  municipal  corporation  bdnnded  by 
a  naviaable  river  has  no  Jurisdiction  orei 
the  sale  of  intoxicating  liquor  on  a  pa- 
vilion erected  on  spiles  driven  into  the  soil 
of  the  river,  and  reached  from  the  shore 
only  by  boat  or  a  float  fastened .  by  rop^s 
one  of  which  is  attached  to  a  bulkhead  oc 
the  shore.  Treuth  v.  State,  47:  1161,  S7 
Atl.  663,  120  Md.  257.  ( Annotated  1 

BROKERS. 

Compensation. 

Right  to  compensation  frmn  agent  of 
undisclosed  principal,  aee  Princi- 
pal and  Agent,  4,  5. 

1.  A  hrdcer  is  not  deprived  of  his  right 
to  commissions  for  selling  property  because 
he  is  authorized  by  his  principal  to  secure 
a  snm  for  himself  frtnu  the  purchaser,  which 
be  does  not  do.  Siler  t.  Perkins,  47:  S33, 
149  S.  W.  1060,  120  Tenn.  380. 

2.  A  broker  who  has  brought  to  his 
principal  one  ready,  able,  and  willing  to 
take  the  property  on  the  terms  off'ered  is 
not  deprived  of  his  right  to  commissionB 
because,  after  being  informed  that  there 
was  nothing  more  he  could  do,  he  was  not 
present  when  the  deal  was  consummated, 
and  some  changes  were  made  in  the  details 
of  the  trade  during  the  final  negotiations. 
Siler  V.  Perkins,  47:  933,  140  S.  W.  1060, 
126  Tenn.  380. 

BUn^DING  CONTRACTS. 

Construction  of,  see  Gontracta,  £. 

BUIIiDINGS. 

Submission  of  question  as  to  building 
ordinances,  see  Agreed  Case. 

Compelling  removal  of  wall  by  injunc- 
tion, see  Injunction,  1. 

Liability  of  landlord  for  injury  aris- 
ing out  of  condition  of,  see  Land- 
lord and  Tenant,  4,  5. 

Lien  on,  see  Mechanics'  Liens. 

A  municipal  corporation  may,  under 
constitutional  authority  to  make  and  en- 
force within  its  limits  such  police,  sani- 
tary, and  other  regulations  as  are  not  in 
conflict  with  generai  laws,  compel  a  s^diool 
district  oi^nized  by  the  legislature  within 
its  territory  to  comply  with  its  Building 
Code,  notwithstanding  the  school  district 
is  organized  by  a  general  law,  and  its  trust- 
ees are  invested  with  power  to  control  and 
manage  all  school  property  within  the  dis- 
trict Pasadena  Citv  School  Cist.  v.  Pasa- 
dena, 47:  89a,  134  Aw.  986,  —  Cal.  — . 

(AuMtntedJ 
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BVRDBir  OF  PROOF. 
8m  ErideiiMh  9,  %,  8. 

BUROIjART. 

Exee[>tioiu  to  instnustion  in  pmecu- 
tioD  for,  see  Appeal  tnd  Error,  10. 

Failure  to  instruct  on  circumstantial 
evidence  of  intent,  u  reversible 
error,  lee  Appeal  and  Error,  37. 

Puihing  open  a  ear  door  found  ajar 
■nfBciently  to  effect  an  entrance,  and  the 
entering  into  the  car  to  commit  larceny, 
IB  a  Buflficient  breaking  to  constitute  bur- 
glary. State  T.  Lapofnt,  47:  717,  88  Atl. 
623,  —  Vt.  — .  (Annotated) 

CANCELATION  OF  INSTRUMENTS. 
Sufficiency  of  evidence  to  justify,  see 

Evidence,  30. 
Right  to  jury  trial  in  suit  to  cancel 

trust  deed,  see  Jury,  1. 
Verdict  of  jury  as  advisory  to  court  in 

suit  to  eancd  trust  deed,  sea  Trial, 

3. 

CARRIERS. 

Power  <it  stats  to  require  consent  of 

public  service  eonunission  to  issue 

of  railroad  bonds,  see  Commerce,  4. 
As  to  powers  of  corporation  commis- 

fiion,  see  Corporation  Commission. 
Injury  to  employee,  see  Master  and 

Servant. 

Liability  of,  generally,  under  Federal 
emplOTers'  llabili^  act,  see  Matter 
and  Servant,  l-2b. 

OoTcmmental  control  M  issue  of  secur- 
ities, see  PubUe  Berries  Commis- 
sion. 

Who  are  passengera. 

1.  A  person  is  not  a  passenger,  and 
entitled  to  consideration  and  protection  as 
such,  who,  after  waiting  all  day  iq  a  sta- 
tion for  a  train,  and  discovering  that  be 
will  be  unable  to  reach  his  destination  in 
time  for  the  accomplishment  of  the  pur- 
pose of  his  journey,  leaves  the  station  and 
goes  to  a  hotel  for  supper,  and  then  returns 
to  such  station  for  the  purpose  of  sending 
a  telegram,  annonncing  the  fact  that  he 
will  be  unable  to  make  the  journey,  and 
that  it  is  his  intention  not  to  attempt  to 
do  so.  Galebouae  t.  Minneapolis,  St.  P.  ft 
St.  Ste.  M.  R.  Co.  47:  965,  136  N.  W.  189,  22 
N.  D.  615. 

Stations;  approacbes;  platform. 

2.  A  railroad  company  owes  no  duty 
to  light  or  guard  tin  excavation  on  its  prop- 
erty near  a  pathway  on  its  right  of  way 
which  has  to  its  knowledge  been  used  by 
the  public  generally  for  many  years,  so  as 
to  render  it  liable  to  one  who,  after  alight- 
ing from  its  train  on  a  dark  night,  at- 
tempts to,  follow  such  pathway,  and  falls 
into  the  excavation,  to  his  injury,  if  the 
excavation  is  some  distance  from  the  depot 
grounds.  Louisville  A  N.  R  Co.  v.  noU>8, 
47:  1149,  1S9  S.  W.  682,  1S5  Ky.  130. 

(AnuoUtad) 

47  L.RA.(N.B.) 


Cmrrlen  of  tniMM;  lununuHse  acree- 
ment. 

Buffleiency  of  complaint  in  action  by 
eargo  owner  to  recover  insurance 
proceeds  from  carrier,  see  Plead- 
ing, 11. 

3.  The  owner  of  a  vessel  which  insures 
the  cargo  for  account  of  whom  it  may  con- 
cern, and  collects  the  insurance  on  it,  upon 
loss  of  the  cargo  by  fire,  for  which  he  is  not 
liable  to  the  shippers,  because  of  limita- 
tion ot  liability  proceedings,  must  acronnt 
to  them  for  the  mon^  eolleeted,  and  can- 
not retain  the  same  for  his  own  use. 
Symmera  v.  Carroll,  47!  ig6,  101  N.  E.  698, 
207  N.  Y.  632.  (Annotated) 
Maintenance    of    atatlon;  telecapb 

racllitles. 

4.  While  a  railway  company,  under  the 
Xew  Mexico  Constitution  may  be  required 
to  provide  and  maintain  adequate  facilities 
and  may,  upon  a  proper  showing,  be  re- 
quired to  maintain  a  telegraph  station  and 
agent  for  the  aceommodauon  of  passengers 
and  for  reedving  and  delivering  freight 
and  express,  it  cannot,  independent  of  its 
duties  as  a  common  carrier,  be  required  to 
furnish  tel^aph  facilities  so  that  the  pub- 
lic may  commercially  derive  conveniences 
therefr(HD.  Woody  v.  Denver  &  R  G.  R. 
Co.  47:  974f  132  Pao.  260,  —  K.  M.  — . 

(Annotated) 

CASE. 

Right  of  aetira  for  causing  death,  see 
Death. 

1.  One  who  violates  a  penal  statute  for- 
bidding the  assigning  of  a  claim  against 
a  wage  earner  out  of  the  state  for  collec- 
tion where  employer  and  employee  are  both 
found  in  the  state,  and  the  wages  are  ex- 
empt from  execution,  is  liable  in  a  civil 
action  for  the  damages  thereby  inflicted 
upon  ttie  wa«  earner.  Markley  t.  Murphy, 
47:  689,  l(n  H.  E.  876,  —  Ind.  — . 

(Annotated) 

Inducing  suicide. 

2,  A  petition  In  an  action  by  a  widow 
against  the  stockholders  of  a  corporation 
to  recover  damages  for  the  tortious  homi- 
cide of  her  husband,  it  being  alk^  that 
the  defendants,  in  pursuance  of  a  conspiracy 
to  bring  about  the  death  of  h»  husband, 
bad  written  a  letter  calling  upon  him  to 
resign  his  official  position  in  Uie  corpora- 
tion, of  which  the  defendants  were  stock- 
holders and  ha  was  vice-president,  and  ad- 
vising him  not  to  inquire  into  the  reasons 
for  the  demand ;  that,  owing  to  the  nervous 
condition  of  the  decedent  and  impaired 
mental  and  physical  condition,  this  letter, 
which  was  oslivered  to  and  read  by  him, 
had  the  ^eet  of  causing  him  to  take  a 
portion  of  some  narcotic  or  drug,  which 
caused  his  death;  and  that  the  defendants 
knew  that  the  letter  would  produce  tiits 
effect  and  bring  about  the  death,  and  in- 
tended that  it  should,  does  not  state  a  cause 
of  action.  Stevens  v.  Steadman,  47:  1009, 
7f  a  B.  664,  —  Qs.  — .  (Auotatedh 
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CAUSE. 

Prozimftte  cause,  tee  Proximmt*  Caobc 

CERTAINTT. 

Of  judgment  suspending  sentence,  sec 
Criminal  I«w,  6. 

CHARITIES. 

Parties  in  suit  to  prereni  dissipation 
of  funds  of  public  ebarity,  see 
State. 

miat  are  cbarlttea. 

1.  The  maintenance  of  a  ebureli  for  the 
teaching  and  preaching;  of  religious  doc- 
trines is  a  public  charity.  People  ex  rel. 
Smith  T.  Braucber,  47:  1015,  101  N.  E.  M4. 
258  111.  604. 

Cj  pr^  doctrine. 

2.  The  court  cannot,  upon  the  abandon- 
ment of  the  use  of  churcli  property  pur- 
chased 1^  funds  donated  by  members  of  the 
society,  and  its  attempted  sale  by  the  sur- 
Tiving  members  of  tne  congregation,  re- 
quire  the  application  of  the  proceeds  oy 
pris,  if  no  other  organisation  or  society 
exists  which  has  the  same  purpose  and  re- 
ligious belief  as  the  society  to  which  the 
property  belonged.    People  ex  rel.  Smith 

Braucber,  47:  1013,  101  N.  E.  944,  268 
IIL  604.  (AnnotatMl) 

CHATTEL  MORTGAGE. 

Chattel  mortgagee  as  party  to  replevin 

suit,  see  Replevin,  2. 
Filing  contract  of  conditional  sale,  see 

Sale,  1. 

Priorities. 

One  who  has  taken  a  chattel  mort- 
gage with  knowledge  of  a  valid  subsisting 
lien  on  the  property  covered  thereby  does 
not  become  a  subsequent  encumbrancer  in 
good  faith  for  value,  so  as  to  give  his  lien 
priority  over  the  first  after  the  statutory 
period  for  the  filing  of  a  renewal  affidavit 
has  expired  as  to  the  first  lien  without  such 
affidavit  being  filed.  First  SUte  Bank  v. 
King  A  McCants,  47:  668,  133  Fac.  30,  — 
Okla.  — .  (Annotated) 

CHATTEKiS. 

Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 

CHECKS. 

Collection  of,  see  Banks,  1,  2. 

Priority  as  between  saraEBhing  creditor 
and  holder  tft  cneck,  see  Garnish- 
ment, 1. 

CHILDREX. 

In  general,  see  Infants. 
Bights  of,  in  life  insurance,  see  In- 
surance, 9. 

CITIZENSHIP. 

As  affecting  right  to  removal  trf  cause, 
see  Bemoval  of  Causes. 

CITY. 

See  Municipal  Corporattona. 
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GIVHi  BIGHTS. 

llunieipal  mdinanoa  for  ■ofregatiaa  of 
races,  sae  Uunieipal  OMporatius, 

1.  No  unconstitutional  diacrimiaatioa 
between  races  occurred  in  probibiting  white 
and  colored  persons  from  moving  into  blo^ 
occupied  exclusively  by  members  of  ttw 
other  race.  State  v.  Gurry,  47:  1087,  SS 
Atl.  646,  —  Md.  — .  (AnnoUtedl 

2.  An  ordinance  which  prohiMts  s 
white  or  colored  owner  of  proper^  is  a 
blodc  wholly  occupied  by  members  of  th« 
other  race,  and  every  other  member  of  lit* 
race,  from  moving  into  it,  is  such  an  un- 
reasonable interference  with  vested  prop- 
erty rights  that  it  cannot  be  presumed  that 
power  to  pass  it  was  conferred  upon  the 
municipality  by  the  general  welfare  clamc 
of  its  charter.  State  v.  Gurry,  47:  1087, 
88  Atl.  M6,  —  Md.  — . 

OIiASSIFICATIOir. 

By  statute;  see  Coastitutional  law, 
4-7. 

CIiASS  IjEGISIjATIOM. 

See  Constitutional  Law,  ^7. 

COIiliATERAL  CONTRACTS. 

Statute  d  frauds  as  to,  sec  Contraeti, 

1. 

COLItECTIOKT  AGENCY. 

Validity  of  state  license  of,  sec  Cohi- 

merce,  6. 

COLLECTIONS. 

By  banks,  see  Banks,  1.  2. 

COMMENOKHENT. 

Of  action  as  suspending  running  of 
statute  of  limitations,  see  Limita- 
tion of  Actions,  8,  9. 

COMHERCE. 

Relevancy  of  evidence  aa  to  wheti>er 
railroad  employee  waa  mngei  is 
interstate  commerce,  see  Evidoice, 
19. 

Liability  of  railway  company,  general- 
ly, under  Federal  employers'  lia- 
bility act,  see  Master  and  Servaat, 

l-2b. 

Exclnslveness  of  Federal  power. 

1.  Permitting  a  sale  of  cans  of  a  mix- 
ture of  glucose  and  refiner's  syrup  shipped 
into  the  state  only  when  the  labels  pre- 
scribed by  Wis.  Laws  1907,  chap.  557,  gov- 
erning the  sales  of  food  products,  are  sub- 
stituted for  those  affixed  in  an  fafflsest 
attempt  to  comply  with  the  food  and  dnigi 
act  of  June  30, 1906,  is  an  unlawful  attonpt 
by  the  state  to  discredit  and  burden  Inti- 
mate Federal  regulations  of  interstate  com- 
merce, to  destroy  rights  arising  oat  of  the 
Federal  statute  which  have  accrued  both 
to  the  govemtnent  and  the  shipper,  and  to 
impair  the  effect  of  a  Federal  law  wMdh 
has  been  enacted  under  the  constitutiMisI 
pewer  of  Congress  ov«  the  sobiect.  Me- 
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Dcnnott  v.  State,  47:  984,  64  L.  ed.  754,  33 
Sup.  Ct.  Rep.  431,  228  U.  S.  116. 

2.  CongrflM  hftTing,  by  the  food  and 
drugs  act  of  June  30,  1906,  made  adulterat- 
ed and  misbranded  articlei  contraband  of 
interstate  commerce,  could,  in  order  to 
-make  the  legislation  effective,  authorize,  as 
it  did  in  §  10  of  that  act,  seizures  for  con- 
fiscation and  condemnation  so  long  aa  the 
articles  remained  unsold,  whether  in  th« 
original  packages  or  not;  and  such  meant 
of  enforcement  may  not  be  thwarted  by 
state  legislation,  like  Wis.  Laws  1007,  chap. 
507,  under  which  cans  of  a  mixture  of 
glucose  and  refiner's  syrup  which  have  been 
removed  from  the  boxes  in  which  they  were 
■hipped  in  interstate  commerce,  and  are 
held  upon  the  shelves  of  the  importers  for 
sale,  must  bear  only  the  labels  required  by 
the  state  law,  to  the  exclusion  of  those  af- 
fixed conformably  to  the  Federal  law.  Mc- 
Dermott  v.  SUte,  47:  984,  64  L.  ed.  764.  33 
Sup.  Ct.  Rep.  431,  228  U.  S.  116. 

(Annotated) 

3.  Xo  recovery  can  be  bad  under  state 
statutes,  for  the  death  of  a  railroad  em- 
ployee under  circumstances  rendering  ap- 

flicable  the  Federal  employers'  liability  act. 
llinois  C.  R.  Co.  v.  Doherty,  47:  31,  155  S. 
W.  1110,  163  Ky.  363.  (Annotated) 
Reflating  carriers  and  transportation. 

4.  The  mere  fact  that  an  interstate  rail- 
road company  is  organized  and  has  its 
principal  office  in  a  certain  state  does  not 
empower  such  state  to  require  the  corpora- 
tion to  secure  the  consent  of  its  public 
service  commission  to  the  issuance  of  bonds 
for  the  improvement  of  the  road's  facilities 
if  only  a  small  percentage  of  the  mileage  of 
tlie  road  is  located  in  such  state  and  the 
improvements  are  mostlv  to  he  made  in 
otlier  states.  Laird  v.  Baltimore  &  O.  R. 
t  o.  47:  "67.  88  Atl.  348,  —  Md.  — . 
neiculntlnf;  and  licensing  sales,  etc. 

State  pure  food  law,  aa  invalid  regula- 
tion of  commerce,  see  supra,  1.  2. 

fi.  Conatruing  the  word  "packaji^e"  or 
its  equivalent  expression  aa  used  by  Con- 
gress in  the  food  and  drugs  act  of  June 
30,  1906,  §§  7,  8,  in  defining  what  shall 
constitute  adulteration  and  what  misbrand- 
ing within  the  meaning  of  the  act,  as  re- 
ferring to  the  immediate  container  of  the 
article  which  is  intended  for  consumption 
by  the  public  and  not  simply  to  the  out- 
side wrapping  or  box  containing  the  pack- 
ages intended  to  be  purchased  by  the  con- 
sumer, does  not  render  the  statute  invalid 
as  in  excess  of  the  power  of  Congress  over 
interstate  commerce.  McDermott  v.  State. 
47:  984f  64  L.  ed.  754.  33  Sup.  Ct.  Rep.  431. 
228  U.  S.  115. 

6.  The  business  of  maintaining  attor- 
neys in  various  sections  of  a  state,  io  make 
collections  for  and  furnish  information  to 
merchant  customers  as  to  the  flnaaelal 
standing  of  persons  In  the  vicinity  of  sneh 
attorneys,  is  not,  although  it  may  require 
the  sending  of  letters  from  state  to  state, 
interstate  commerce  so  as  to  exempt  the 
proprietor  from  paying  a  license  tax  im- 
posed by  the  state.  United  States  Fldelitr 
47  L.R.A.(N,S.) 


&  G.  Co.  T.  Com.  47:  648,  129  6.  W.  314, 
230  Ky.27.  (AnnoUted) 

COMMEROIAIj  agknoy. 

Validity  of  state  license  of,  see  Com- 
merce 6. 

COMMISSION. 

Of  brokers,  see  Brokers,  1,  £. 

COMHISSIONKRS. 

Competency  of  commissioners  in  emi* 
nent  domain  proceedings,  see  Emi- 
nent Domain,  1,  2. 

COMMOX  CARRIERS. 
See  Carriers. 

COAfHON  IjAW. 

Presumption  as  to,  see  Evidence,  8. 

COMMUTATION. 

Of  sentence  as  affecting  credibility  of 
convict,  see  Witnesses,  8. 

COMPETENCY. 

Of  witnesses,  see  Witnesses.  1. 

COMPI^NT. 

In  criminal  prosecution,  see  Indictment, 
etc 

CONCEALING  ASSETS. 

Production  of  bankrupt's  books  as  in- 
fringing privilege  against  self- 
crimination,  sec  Criminal  Law,  2. 
Impeaching  witness  by  showing  con- 
viction for  fraudulently  con.ceaUng 
property  from  trustee  in  bank- 
ruptcy, see  Witnessei,  4. 

CONDEMNATION. 

Of  property,  sec  Eminent  Domain. 

CONDITIONAI<  SAIiE. 

Filing  of  conditional  sale  contract  as 
preference,  see  Bankruptcy,  2. 

Sufficiency  of  evidence  of  frandulent  in- 
tent not  to  record  conditional  sale, 
see  Evidence,  21. 

See  also  Sale. 

CONDUCT. 

Estoppel  by,  see  Estoppel,  1. 

CONFLICT  OF  LAWS. 

Territorial  limits  of  jurisdiction  orer 
crimes,  see  Courts,  1-4. 

As  to  conflict  of  authority  between 
courts,  see  Courts,  S. 

Judicial  notice  of  foreign  laws,  see  Evi- 
dence, 1. 

Presumption  as  to  law  of  other  state, 

see  Evidence,  2. 
Effect  of  divorce  decree  rendered  in 

other  state,  see  Judgment,  8. 

CONGRESS. 

Power  over  interstate  commerce,  see 

Commerce. 
Validify  of  lep^ftlation  by,  generally, 
see  Constitutional  Iaw.^^  i 
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From  condemnation  of  property,  lee 
Eminent  Domain,  12. 

CONSIDBR&TION. 

For  liquor  bondai,  see  Bondi,  1. 
For  tu  deed,  see  Tam,  2. 

GONSOIilDATION. 

Of  corporatioDB,  see  Corporationi,  1|  2. 

CONSTITUTIONAL  LAW. 

Race  discrimination,  aee  Civil  KigLta. 

Matters  as  to  commerce,  see  Commerce. 

Privile^  against  aelf-crimioation,  see 
Criminal  Law,  2,  3. 

Cmd  and  nniuual  punishment,  see 
Criminal  Law,  S. 

Ab  to  taking  property  for  public  use, 
see  Eminent  Domain. 

Full  faith  and  credit  to  judgment  of 
other  state,  see  Judgment,  6. 

Right  to  trial  by  jury,  see  Jury. 

Discrimination  in  licoiBe  tax,  aee  Li- 
cense, 4. 

Construction  of  provision  abrogating 
fellow  servant  rul^  see  Master  and 
Servant,  26. 

Equality  and  unlfwmify  of  school  tax, 
see  Taxes,  I. 

BetrospectlTe  laws. 

1-3.  A  statute  doiying  the  right  to  re- 
move eanses  from  state  to  Federal  courts 
may  be  made  to  apply  to  rights  of  action 
which  have  already  arisen.  Teel  v.  Chesa- 
peake Si,  O.  R.  Co.  47;  31,  204  Fed.  918,  — 
C.  C.  A.  — . 

Equal  protection  and  priTilegea. 

Unconstitutional  discrimination  in  seg- 
regating races,  see  Civil  Rights,  1. 

4.  The  modification  of  the  fellow-serv- 
ant rule  as  to  railway  employees,  made  by 
Ind.  act  of  March  4,  1893,  §  I,  does  not 
offend  against  the  equal  protection  of  the 
laws  clause  of  the  Federal  Constitution  be- 
cause coDstrued  aa  applying  to  all  employees 
doing  work  essential  to  enable  the  carrying 
on  of  railway  operations,  and  not  as  limit- 
ed to  those  engaged  in  or  about  the  move- 
ment of  trains,  but  such  general  classifi- 
cation of  railway  employees  is  a  proper 
exercise  of  the  police  power.  Louisville  & 
N.  R.  Co.  V.  M*lton,  47:  84,  30  Sup.  Ct. 
Rep.  676,  218  U.  S.  36,  64  L.  ed.  921. 

(Annotated) 

5.  A  state  employers*  liabili^  act  ex- 
cepting from  the  general  law  of  the  state 
as  to  fellow  servants  all  common  carriers 
and  all  their  employees,  and  subjecting  the 
former  to  and  granting  to  the  latter  causes 
of  action  for  injuries  caused  by  the  negli- 
gence of  their  fellow  servants,  and  for  those 
to  which  their  own  negligence  contributes 
in  less  degree  than  the  negligence  of  the 
employer,  while  no  such  rights  are  grant- 
ed to  other  employees,  denies  to  persons 
similarly  situated  the  equal  protection  of 
the  laws  guaranteed  by  the  14th  Amend- 
ment to  the  Federal  Constitution.  Chicago, 
M.  ft  St.  P.  R.  T.  Westby,  47:  97,  178  Fed. 
618,  502  O.  O.  A.  68. 
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o.  A  siaie  employers'  uaom^  an 
which  by  its  terms  subjects  "every  gcoudos 
carrier"  engaged  in  commerce  in  the  sttte 
to  liability  for,  and  grants  to  "any  employee 
of  every  such  carrier  a  cause  of  action  for, 
injuries  to  the  employee  caused  by  the  nt^ 
gence  of  a  fellow  servant,  and  for  those  cob- 
tributed  to  by  his  own  negligence  in  ksa  de- 
gree than  the  negligence  01  the  emplorer, 
cannot  be  saved  from  unconstitutionally  as 
denying  equal  protection  of  the  laws  by 
limiting  it  by  judicial  construction  to  com- 
mon carriers  using  powerful  and  dangeroas 
agencies,  and  their  servants  enga^  io 
hazardous  and  dangerous  occupatimis,  so  u 
to  apply  only  to  a  erastitntionsl  dais, 
since  to  do  so  would  constitute  judicial 
legislation.  Chicago,  M.  A  St.  P.  R.  Co.  t. 
Westby,  47:  97,  178  Fed.  619,  102  C.  C.  A 
65. 

7.  A  state  constitutional  provision  may 
abrogate  the  common-law  fellow-aervsBt  diK- 
trine  as  to  all  employees  of  railroad,  street 
railway,  interurban  railway,  and  misiiiK 
companies,  because  of  the  hazards  attached 
to  these  employments,  without  offending 
against  the  equal  protection  clause  of  the 
14th  Amendment  of  the  Federal  Constitu- 
tion, and  is  not  limited  merely  to  those  em- 
□loyees  who  are  engaged  in  the  speciallj 
hazardous  work  of  such  vocations.  Krepi 
V.  Brady,  47:  106,  133  Pac.  216,  —  Okla.  — . 
Dne  process;  ricbt  to  life,  ItbOTty  and 

property. 

8.  No  unconstitutional  interference 
with  liberty,  grant  of  special  privilege,  or 
immunities,  or  deprivation  of  property 
without  due  process  of  law,  is  effected  br 
prohibiting  the  assignment  of  a  rlaim 
against  a  wage  earner  out  of  the  state,  to 
evade  hi^  constitutional  exemptions  from 
execution.  Marktey  v.  Murphy,  47: 689, 10^ 
N.  B.  S76,  —  Ind.  — . 

9.  A  defendant  in  a  suit  under  the 
Federal  employers'  liaMUty  act  is  not  de- 
nied due  process  of  law  or  the  equal  pro- 
tection of  the  laws  by  being  forbidden  to 
remove  the  cause  from  a  state  to  a  Federal 
court,  although  there  is  diversity  of  citizen- 
ship, which  is  a  cause  for  removal  in  other 
classes  of  cases.  Teel  v.  Chesapeake  ft  0. 
R.  Co.  47:  31,  204  Fed.  918,  —  C.  C.  A. 

(Annotated) 

Freedom  of  speech,  press  and  worship. 

10.  Freedom  of  speech  or  of  the  press 
does  not  include  the  right  to  publish  what 
purports  to  be  a  signed  petition,  as  express- 
ing the  sentiment,  not  of  the  publishers,  Imt 
of  the  signers,  after  the  signers  have  di^ 
owned  and  repudiated  it,  as  havin;;  bees 
signed  under  a  misapprehension.  Schwartx 
V.  Edrington,  47:  931,  62  So.  660,  —  La.  — ■ 

CONSTRUCTION. 

Of  contract,  see  Contracts,  S. 

CONTEMPT. 

Appeal  from  order  denying  a  manda- 
tory injunction  to  compel  the  r»- 
toration  of  the  status  of  prop- 
erty disturbed  in  violation  of  s 
decree  see  Appeal  snd  Srror,  1- 
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Appeal  in  erlminal  eoDtempt  9W,  aee 

Appeal  and  Error,  6a. 
Review  of  discretion  aa  to  judgment 

in  contempt  proceeding  BW  Appeal 

and  Error,  IB. 

Criminal  ooatempt. 

1.  The  oflBcoa  of  a  bwok  may  be  eon- 
vieted  of  criminal  contempt  for  failure  to 
obey  an  order  of  court  requiring  the  pro- 
duction of  books,  ftltbougli  the  order  merely 
coounands  tbe  oQicera  of  the  bank  to  pro- 
duce the  books,  without  naming  any  par- 
ticular person.  Burnett  v.  State  ex  rel. 
West,  47:  X175,  129  Pae.  1110.  8  Okla.  Crim. 
Sep.  639. 
Disobedience. 

2.  The  officers  of  a  bank  who  disobey 
an  order  for  tbe  production  of  the  booka  of 
the  bank  may  be  punished  for  contempt 
thereof,  notwithstanding  the  order  was 
entered  upon  a  petition  the  main  purpose 
of  which  was  the  appointment  of  a  receiver 
for  tbe  bank,  and  such  appointment  was 
denied.  Burnett  v.  State  ex  rel.  Wpst,  47: 
1175,  129  Fae.  1110,  8  Okla.  Crim.  Rep.  639. 

3.  One  who  violated  an  injunction  for- 
bidding the  publication  of  the  names  of  the 
signers  of  a  petition,  after  the  signers  have 
disowned  ana  repudiated  it  as  having  been 
signed  under  a  misapprehension,  may  be 
punished  for  contempt.  Schwartz  v.  Edring- 
ton,  47:  921,  62  80.  660,  —  La.  — . 
Pm^nc  tram  contempt. 

4.  The  sworn  answer  of  a  party  diaiged 
with  contempt  is  cTidence  to  purge  him 
thereof;  but  not  conclusive,  and  may  be 
contradicted  and  supported  by  other  evi- 
dence; and  where,  upon  a  consideration  of 
all  the  evidence,  the  court  is  satisfied  that 
it  ia  within  the  power  of  the  party  charged 
with  contempt  to  comply  with  the  order  of 
the  court,  the  order  may  be  enforced  by 
fine  or  imprisonment.  Burnett  v.  State  ex. 
rel.  West,  47:  X173,  129  Pae.  1110,  8  Okla. 
Crim.  Rep.  689. 

CONTINGENT  ESTATE. 

As  asset  in  bankruptcy,  see  Bankruptcy, 

CONTRACTS. 

Consideration  for  liquor  bonds,  see 
Bonds,  I. 

Remedy  under  ultra  viret  contract,  see 
Corporations,  4. 

Measure  of  damages  for  wrongfully  dis- 
charging architect,  see  Damages,  I. 

Disaffirmance  of  contract  by  infant,  see 
Infants,  3,  4. 

Insurable  interest  in  life  insurance 
policy,  see  Insurance,  3. 

Construction  of  lease,  see  Landlord  and 
Tenant. 

Mandamus  to  trustees  of  water  dis- 

trict,  see  Mandamus,  1. 
Ratification  of  agent's  acts,  see  Princi- 

{tal  and  Agent,  1. 
lity   of   agent   for  undisclosed 
principal,  see  Prindpal  and  Agent, 
4,  S. 
Of  sale,  see  Sal«^ 
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Consideration  for  tax  deed,  see  Taxes, 
2. 

As  to  sale  of  real  property  generally, 
see  Vendor  and  JPurchaiser. 

Statute  of  frauds. 

1.  Where  the  obligee  in  a  bond'  for  title 
made  a  warranty  deed  to  anotho-,  which 
provided  that  the  grantee  bound  himself  to 
see  that  the  obligations  of  his  grantor  under 
the  bond  should  be  complied  witb,  and  the 
grantee  took  poBsesaion  and  rented  to  the 
grantor,  the  grantee  is  bound  by  this  pro- 
vision to  pay  the  purchase  money,  and  the 
transaction  is  not  obnoxious  to  tbe  statute 
of  frauds.  Cowut  t.  Singletary,  47:  621, 
70  S.  E.  196,  —  Ga.  — . 
Oonstj'action. 

2.  Under  a  contract  by  an  architect  to 
draw  plans  and  superintend  the  construc- 
tion of  a  building  to  tbe  "entire  satisfac- 
tion"  of  the  owner  for  a  percentage  of  the 
cost  of  Uie  building,  which  describes  the 
character  of  the  work  and  materials  to  be 
emplt^red,  the  owner  cannot  discharge  him 
wiuiout  reasonable  ground  for  dissatisfac- 
tion. Gould  T.  McCormick,  47: 705t  134 
Pae.  676,  —  Wash,  — . 
Validity;  public  policy. 

Ultra  virea  contract  of  corporation,  see 

Corporations,  4. 
Validity  of  infant's  contracts,  see  In- 
fants, 3,  4. 
Public  policy  as  affecting  validity  of 
life  insurance  policy,  see  Insur- 
ance, 8. 

3.  An  unexecuted  agreement  to  arbi- 
trate all  disputes  which  shall  arise  in  the 
execution  of  a  contract  both,  as  to  liability 
and  loss,  is  no  bar  to  a  suit  upon  the  con- 
tract, since  it  is  void  as  an  attempt  to  oust 
the  courts  of  their  jurisdiction.  WilHams 
V.  Branning  Mfg.  Co.  47:  337»  70  S.  E.  290, 
154  N.  C.  206.  (AnnoUted) 

4.  A  contract  between  a  eorporatton 
and  its  promoter,  providing  for  the  is- 
suance to  bim  of  capital  stock  of  the 
corporation,  the  use  of  bis  name,  processes, 
and  knowledge  in  erecting  a  refinery  in 
violation  of  a  constitutional  provision,  will 
not  be  enforced  by  the  court,  nor  will  dam- 
ages be  awarded  for  the  breach  thereof. 
Webster  v.  Webster  Refining  Co.  47=  697> 
128  Fac.  261,  36  Okla.  168. 

6.  If  a  party  to  an  illegal  agreement, 
by  proof  of  part  of  the  facts  consUtuting 
tne  transaction  out  of  which  it  grew, 
makes  a  prima  facie  case  for  recovery 
against  the  other  party,  without  disclosing 
the  illegality,  the  defendant's  guilty  partici- 
pation in  the  transaction  does  not  preclude 
him  from  proving,  aa  matter  of  defense,  the 
illegal  part  of  the  contract.  Lanham  v. 
Meadows,  47:  59»t  78  8.  B.  760,  —  W.  Va. 
~.  (AnnoUted) 


CONTRIB1ITORT  NEGLIGENCE. 

Relevancy  of  evidence  as  to,  see  Evi- 
ance,  16. 

Of  person  riding  with  another,  wt 
Baiiroads,  8. 
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CONTIOTS. 

Credibility  of,  aa  witneasea,  see  Wit- 

nesBes,  3,  4. 
Effect  of  pardon  of,  on  cwnpeten^^  aa 

witnefli,  see  WitneaiM,  1. 

CORPORATION  OOMHI6SION. 

1.  The  Supreme  Court  can  determine 
the  reaaonableneea  and  lawfalneas  of  an 
order  made  by  the  railroad  commiaaion  only 
upon  tile  evidence  adduced  before  tbe  com- 
miaaion, and  presented  to  the  court  by  the 
record,  and  where  the  commission  has 
failed  to  develop  evidence  showing  the  cost 
of  furnishing  a  facility  ordered,  for  the 
accommodation  of  passengera  and  for  re- 
ceiving and  delivering  freight  and  express, 
the  court  cannot  determine  audi  questions 
and  will  not  enforce  the  order.  Woody  v. 
Denver  &  R.  Q.  R.  Co.  47:  974,  132  Pae.  250, 
—  N.  M.  — . 

2.  A  railroad  company  is  entitled  to 
notice,  In  advance  of  a  hearing,  stating  defi- 
nitely the  order  which  the  state  corporation 
commission  is  proposing  to  make,  and  the 
reasons  therefor,  so  that  it  will  be  en- 
abled to  produce  and  present  before  the 
commission  its  evidence,  if  any  it  has, 
showing  the  unreasonableness  or  injustice 
of  the  proposed  order.  Woody  v.  Denver 
ft  B.  O.  R.  Co.  47:  974.  182  Pao.  260,  —  N. 
M.  — . 

CORPORATIONS. 

As  to  banks,  see  Banks. 

Right  of  action  against  corporate 
stockholders,  see  Case,  2. 

Interstate  business  of,  see  Commerce. 

Criminal  contempt  of  corporate  officers 
for  refusing  to  produce  books,  see 
Contempt^  I,  2. 

Validity  of  contract  betwem  corpora- 
tion and  pnnnoter,  see  Cmtraete,  4. 

Matters  as  to .  corporation  commission, 

see  Corporation  Commission. 
.  Conflict  of  authority  over  insolvency 
proceedings    against  corporation, 
see  Corporations,  6. 

Production  of  corporate  books  aa  in- 
fringing privilege  of  officers  against 
aelf-crimination  see  Criminal  Law, 
3. 

Insurance  companies,  see  Insurance. 
Public    corporations,    see  Municipal 

Corporations, 
biputing  officer's  or  agent's  notice  to 

corporation,  see  Notice. 
Right  of  broker  to  commissions  on  sale 

of  corporate  stock,  see  Principal 

and  Agent,  4,  fi. 
Extension   of   time   for   payment  of 

corporate    note,    as  discharging 

sureties,  see  Principal  and  Surety, 

2. 

Control  by  public  service  commission 
of  issue   of   corporate  securities, 
see  Public  Service  Commiasion. 
Railroad  corporations,  see  Railroads. 
Venue  of  action  against,  sec  Venue. 
Service  of  process  on  railroad  station 
-  „  .■Spent,  see  Writ  and  Process,  1. 
47  L.RXrN.S.) 


Conaolidation ;  transfer  of  assets. 

Equitable  jurisdiction  of  suit  by 
corporate  creditor  to  reach  claim 
assi^ed  to  another  oorporation, 
see  Equity. 

1.  An  apparent  merger  of  two  corpo- 
rations by  retention  of  the  name  of  one  uid 
abandonment  of  that  of  the  other,  and  in- 
crease of  the  capital  stock  of  the. former  to 
take  up  the  stock  of  the  other,  under  a 
statute  providing  only  for  consolidation  of 
corporations,  does  not  prevent  the  opera- 
tion of  the  rule  that  ctmsolidation  works  a 
termination  of  the  constituent  parts  and 
creates  a  new  corporation  in  place  of  them, 
and  therefore  tbe  new  concern  is  liable  for 
the  tax  imposed  for  tbe  organization  of 
corporations.  Chicago  Titie  &  T.  Co.  t. 
Doyle,  47:  1066,  102  N.  E.  790,  259  TIL  4S9. 

(Annotated) 

2.  A  corporation  which  purchases  all 
the  assets  of  another  with  its  own  stock 
and  bonds,  which  it  permits  to  be  dis- 
tributed amoiw  the  stockholders  without 
any  provision  for  payment  of  the  debts  of 
the  latter  company  of  which  it  has  knowl- 
edge, actual  or  constructive,  is  liable  for 
their  satisfacticm  out  of  the  property  re- 
ceived by  it.  Jennings,  Neff,  &  Co.  t. 
Crystal  Ice  Co.  47:  IQ58,  169  S.  W.  1068,  — 
Tenn.  — .  (AnnoUted) 
RIgihts  and  powers  generally. 

3.  A  corporation  organized  to  cany  on 
a  brewing  business  luis  no  implied  au- 
thority to  rent  land  and  eonstmct  a  saloon 
and  boarding  house  near  a  quarry,  although 
it  will  thereby  increase  the  market  for  its 
product.  United  States  Brewing  Co.  v. 
Dolese  &  Shepard  Co.  47:^  102  N.  E. 
753,  259  111.  274.  (AnnoUted) 
Contracts:  ultra  vires. 

4.  Although  a  contract  by  a  corpo- 
ratitm  organiKd  to  conduct  a  brewing  busi- 
ness, to  rent  land  and  erect  thereon  a 
saloon  and  boarding  house,  with  a  proviso 
that,  should  a  prohibitory  law  be  adopted, 
the  lessor  would  pay  it  the  value  of  the 
buildings,  is  ultra  vires,  the  corporation 
may,  under  the  common  counts,  recover  the 
reasonable  worth  of  the  building  when  it 
passes  into  posaeasion  of  the,  lessor,  upon 
surrender  of  the  lease.  United  States 
Brewing  Co.  v.  Dolese  &  Shepard  Co.  47: 
8g8,  102  N.  E.  753,  259  111.  274. 
Subscriptions  to  stock. 

5.  Under  the  proviaions  of  S  39  of 
article  0  of  the  Constitution  of  Oklahoma 
that  "no  corporation  shall  issue  stock  ex- 
cept for  money,  labor  done,  or  property 
actually  received  to  the  amount  of  the  pax 
value  taereof,  .  .  /'  the  right  to  use  a 
party's  name  in  organizing  a  corporation, 
and  a  method  of  reSning  gasolene,  which 
was  not  patented,  which  was  in  use  at  a 
number  of  other  places,  and  which  was  the 
result  of  a  method  of  construction  used  by 
the  plaintiff  wherever  he  built  reflneries,  is 
not  property  actually  received  to  th« 
amount  of  the  par  value  thereof,  for  which 
capital  stock  of  the  corporation  should  be 
issued.  Webster  v.  Witeter  Reflniag  Obl 
47:  «97*  128  Pac  »I1>  W  OkI«,  IQS, 
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Transrer  of  stock. 

6.  PnrchaBen  of  corporate  ptock  who 
voinply  with  a  demand  of  the  corporation 
to  pay  an  alleged  lien  against  the  fltoek, 
which  could  not  have  been  legally  enforced, 
cannot  reimburse  themselves  from  the  vend- 
ors of  the  stock  under  the  implied  war- 
ranty of  title.  Bankers'  Trust  Co.  v.  Mc- 
Cloy,  47:  333.  159  S.  W.  205,  —  Ark.  — . 
Rifftats  of  Btaareholders. 

7.  A  resolution  of  a  corporation  o^pui- 
ized  to  take  over  a  business,  for  the  pur- 
chase price  of  which  stock  is  issued,  ttiat 
any  shrinkage  in  the  assets  shall  be  made 
^ood  out  of  dividends  declared,  is  not  bind- 
ing on  bona  fide  purchasers  of  the  stock 
wtnout  notice,  although  the  stock  was  is- 
sued subsequently  to  and  pursuant  to  the 
r«>solution.  Bankers'  Trust  Co.  t.  UcCloy, 
47:  333,  159  S.  W.  203,  —  Ark.  — . 
iiiabllity  of  stockholders. 

8.  ^e  possibility  of  shrinkage  in  the 
assets  of  a  business  for  which  stock  is  is- 
sued by  a  corporation  organized  to  take 
over  the  business,  which,  by  resolution  of 
the  corporation,  is  to  he  made  up  out  of 
dividends  declared,  is  not  a  debt  due  with- 
in  the  meaning  of  a  statute  giving  corpo- 
rations a  lien  on  stock  for  all  debts  due  it 
from  its  members.  Bankers'  Trust  Co.  v. 
UcC\oy,  47:  333,  159  S.  W.  206,  —  Ark.  — . 

COSTS  AND  FEES. 

Payment  of,  as  satisfaction  of  crim- 
inal sentence,  see  Criminal  Law,  7. 

Cost  in  proceeding  to  review  order  of 
railroad  eommission.  see  Eminent 
Domain,  9. 

When  covered  hy  employers'  liability 
insurance,  see  Insurance,  12. 

Motion  to  requre  security  for  cost  as 
extending  time  for  answer,  see 
Pleading,  S. 

COTENANCY. 
Tramfera  of  Interests. 

Delay  as  bar  to  enforcement  of  rights 
under  grant  from  one  eotenant,  see 
Limitation  of  Actions,  2. 

1.  SatiScation  by  one  of  two  cotenants 
of  minerals  underlying  a  tract  of  land,  of 
an  absolute  grant  by  bis  eotenant  of  a 
parcel  of  the  property,  is  effected  by  co- 
operating in  leases  of  the  minerals  under 
the  remaining  property,  and  permitting  the 
mines  to  be  worked  under  them,  and  tlie  re- 
sulting ore  to  be  partitioned  for  a  long 
series  of  years,  until  the  equities  of  the 
grantees  could  no  longer  be  protected  in 
case  he  demanded  partition  of  the  parcels 
BO  granted.  Pellow  v.  Arctic  Iron  Co. 
47:  573,  128  N.  W.  918,  164  Mich.  87. 

2.  One  of  two  cotenants  cannot  carve 
out  a  parcel  of  the  estate  and  convey  it  by 
warranty  deed  to  a  stranger,  so  as  to  vest 
the  absolute  title  in  him,  or  render  him  a 
eotenant  with  the  nonconsenting  co-owner 
in  the  parcel  convoyed.  Pellow  v.  Arctic 
Iron  Co.  47:  573,  128  N.  W.  918,  164  Hicb. 
87. 

3.  The  warranty  deed  of  one  eotenant, 
of  a  parcel  of  tiie  common  proper^  by 
47  L.R.A.(N.S.) 


metes  and  bounds,  is  not  Toid,  but  creates 
equities  in  the  grantee  which  will  be  pro- 
tected so  far  as  possible  without  injury  to 
the  non-granting  eotenant,  and  the  remain- 
ing interest,  if  an^,  of  the  grantor,  will  be 
charged  in  a  partition  proceeding  to  make 
good  the  warranties  contained  in  the  deed. 
Pellow  T.  Arctic  Iron  Co.  47:  573,  128  M. 
W.  918,  164  Mich.  87.  (Annotated) 
4.  A  nonconsenting  eotenant  may,  by  a 
course  of  dealing  with  the  remaining  prop- 
erty  after  an  attempted  grant  of  a  parcel 
of  the  property  by  the  other  eotenant,  effect 
a  ratification  of  the  grant  so  as  to  estab- 
lish the  rights  of  the  grantee  thereunder. 
Pellow  V.  Arctic  Iron  Co.  47:  573,  128  N.  W. 
018,  164  Mich.  87. 


OOUNCUi. 

Legislative  functions  of  city  oouncil, 
see  Municipal  Corporations,  1-3. 

COITNTIES. 

License  tax  on  purchasers  at  sales  for 
unpaid  eouafy  tax,  see  License,  1. 

COURTS. 

Federal  qnestim  as  conferring  appel- 
late jurisdiction  on  Federal  Su- 
preme Court,  see  Appeal  and  Er- 
ror, 3-5. 

Jurisdictional  amount  to  confer  appel- 
late jurisdiction,  see  Appeal  and 
Error,  7. 

Contempt  of  court,  see  Contempt, 

Validity  of  attempt  to  oust  court  of 
jurisdiction,  see ,  Contracts,  8. 

Review  of  order  of  eorporatitm  eom- 
mission, see  Corporation  CommiS' 
sion,  1. 

Equitable  jurisdiction,  see  Equity. 
Judicial  notice  by  court,  see  EvideBce, 
1. 

Matters  as  to  judges,  see  Judges. 

Law  of  case,  see  Judgment,  4. 

As  to  removal  of  causes,  see  Bemoval 

of  Causes. 
Probate  of  will,  see  Wills,  1-S. 
Process  of,  see  Writ  and  Process. 

Jurisdiction;  territorial  limitations. 
Jurisdiction  of  court  under  submitted 

question,  see  Agreed  Case. 
Jurisdiction  on  appeal,  see  Appeal  and 

Error. 

Jurisdiction  of  attachment  suit,  see 

Attachment. 
Jurisdiction  of  divorce  suit  generally, 

see  Divorce  and  Separation,  1. 
Jurisdiction  to  grant  injunction,  see 

Injunction. 
Jurisdiction  of  Federal  court  to  punish 
unlawful    sale    of  intoxicating 
liquors  on  military  reservation, 
see  Intoxicating  Liquors. 
As  to  venue,  see  Venue. 
1,  A  father  who  permitted  the  mother 
to  remove  his  child  to  another  state  under 
such  circumstances  that  he  was  obligated 
for  the  support  of  the  child,  .and  with 
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edge  that  the  child  was  deatitute  asd  like- 
ly  to  become  a  public  burden  in  the  latter 
state,  ie  puniBbsble  under  tiie  laws  o{  the 
latter  state.  Re  Fowles,  47:  aaj,  181  Fae. 
698,  8B  Kan.  430. 

8.  The  mere  fact  that  some  time  after 
a  father  was  brought  into  a  state  in 
custody  of  an  officer,  his  child  was  actual- 
ly in  destitute  circumstances,  would  not  of 
itself  constitute  a  crime,  or  vest  the 
courts  of  the  state  with  jurisdiction  to  try 
him,  where  the  father  was  without  fault  as 
to  the  child's  coming  into  the  state.  Re 
Fowles,  47:  327,  131  Fac.  698,  89  Kan.  430. 

3.  A  husband,  resident  of  another 
state,  who  has  not  shown  that  his  wife 
wrcngfuHy  refused  to  follow  him  to  such 
state,  and  who  has  voluntarily  come  -  into 
the  state  of  bis  wife's  residence,  may  be 
prosecuted  in  the  latter  state  for  Delect- 
ing and  refusing  to  provide  for  the  sup- 
port and  maintenance  of  his  wife.  State 
V.  Qillmore,  47:  ai7,  129  Pac.  1123,  88  Kan. 
835.  (Annotated) 

4.  The  fact  that  at  the  time  of  the 
enactment  of  a  statute  making  it  criminal 
for  a  husband  to  fail  to  provide  for  the 
support  and  maintenance  of  his  wife  in 
destitute  circumstances,  the  husband  was  a 
rMident  of  another  state,  is  no  defense  to 
his  prosecution  in  the  state  enacting  the 
statute,  where  he  has  voluntarily  come  into 
the  latter  state.  State  v.  Oillmore,  47:  3x7, 
129  Pac.  1123,  88  Kan.  835. 

Conflict  of  antbwttjr. 

6.  A  district  court  having  jurlsdietion 
of  an  insolvenqr  proceeding  against  a  corpo- 
ration under  chap.  79,  N.  M.  Laws  1906,  in 
which  a  mortgagee  of  the  insolvent  corpo* 
ration  is  made  a  party  defendant  and  an- 
swers, Betting  up  his  mortgage,  Is  entitled 
to  retain  the  jurisdiction  thus  acquired  by 
it,  and  to  administer  the  estate  of  the 
corporation  to  the  exclusion  of  another  dis- 
trict court  in  which,  pending  the  former 
proceeding,  said  mortgagee  obtained  a  de- 
cree  of  foreclosure  and  sale  of  the  instdv- 
ent's  property  thereunder.  State  ex  rd. 
Parsons  Min.  Co.  v.  McClure,  47:  744,  133 
Pac.  1063,  —  N.  M.  — . 

COVENANTS  AND  CONDITIONS. 

Forfeiture  of  right  to  cut  timber,  see 

Timber,  3,  4. 
Of  one  of  two  eotenants,  see  Cotenancy, 

3. 

Implied  warranty  in  lease,  see  Land- 
lord and  Tenant,  1. 

CREDIBIWTY. 

Discrediting  witnesses,  see  Witnesaes, 
3,  4. 

CBIME. 

See  Criminal  Law. 

CRIMINAI^  INTENT. 

Allegation  of,  in  indictment  for  receiv- 
ing money  stolen  from  mails,  see 
Indictment,  ete.,  2. 
47  L.R.A.(N.S.) 


Ibxceptions  to  inatruetioB  in  proasci- 
tion  for  burglaiy,  see  Appeal  and 
Error,  10. 

What  Kmstitntea  burglftty,  sea  Bar- 

Crinmu^contempt,  see  GoDtempt,  1. 
Extradition  of  fugitive  aee  Extradi- 
tion. 

Matters  as  to  grand  jniy.  aes  Qrand 

Jury. 

Matters  as  to  habeas  corpus  see  Hmbeas 

Corpus. 

Criminal  liability  for  desertion  or  non- 
support  of  wife,  see  Husband  and 
Wife,  5,  6. 

Turning  over  pay  of  convlet  to  aban- 
doned wife,  see  Husband  and  Wife, 
6. 

Parole  of  husband  on  condition  to  sup- 
port his  abandoned  wife,  ace  Hus- 
band and  Wife,  6. 

As  to  requisites  and  suBBciency  of  in- 
dictment, information  and  com- 
plaint, see  Indictment,  etc. 

Injunction  against  criminal  act,  see 
Injunction,  4. 

Unlawful  sale  of  intoxicating  liquors 
on  military  reservation,  see  In- 
toxicating Liquors. 

Larceny  in  abstracting  money  fraa 
letter  given  to  person  to  mail,  aee 
Larceny. 

OlMtructing  execution  of  process,  see 
Obstructing  Justice. 

Violation  of  criminal  statute  as  Dili- 
gence, see  Railroads,  3. 

Commutation  of  aentence  as  affecting 
credibility  of  convict,  see  Wit* 
nesses,  3. 

Impeaching  witness  by  showing  con- 
viction for  fraudulently  conceal- 
ing property  from  trustee  in  bank- 
ruptcy, see  Witnesses,  4. 

Procedure  generally. 

Reversible  error  in  admitting  evidence 
in  homicide  ease,  see  Appeal  and 
Error,  31. 

Error  in  failing  to  instruct  as  to  weight 
of  circumstantial  evidence  of  in- 
tent, see  Appeal  and  Error,  37. 

Prejudicial  error  in  appointment  of 
assistant  prosecutor,  see  Appeal 
and  Error,  38. 

Setting  aside  verdict  because  juror  was 
given  wrong  name,  see  Appeal  and 
Error,  39. 

Prejudicial  error  in  overruling  chal- 
lenge to  juror,  see  Appeal  and 
Error,  40. 
Territorial   jurisdiction    of  criminal 

ease,  see  Courts,  1-4. 
Admissibility  of  declarations  of  ac- 
cused, see  Evidence,  13. 
Correctness  of  instructions  in  criminal 

case,  aee  Trial,  11,  12. 
1.  One  may  be  tried  at  one  time  upon 
two  separate  indictments,  one  charging  ab- 
duction and  the  other  adultery  with  tlic 
girl  abducted  since  the  several  offenses 
would  be  proved  by  substantially  the  same 
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eridenoef  or  •Tidence  connected  with  a  single 
liiM  of  eondnct  or  growing  out  of  essential- 
ly one  transution.  Com.  t.  Rosentbal, 
47:  9SS>  07  N.  E.  e09^  Sll  Mass.  60. 

(Annotated) 

Crimination  of  self. 

2.  The  books  of  a  bankrupt  which  have 
been  transferred  to  the  trustee  in  accord- 
ance with  the  bankrupt  act  of  July  1,  1S98 
(30  SUt.  at  L.  565,  cliap.  541,  U.  S.  Corap. 
SUt.  Supp.  Idll,  p.  1511).  §  70,  may,  be 
produced  before  the  grand  jury  and  before 
the  petit  jurj  at  the  trial  of  tbe  bankrupt 
for  concealing  money  from  the  trustee, 
without  infringing  the  bankrupt's  consti- 
tutional privilege  against  self-crimination. 
Johnson  v.  United  States,  47:  363,  33  Sup. 
Ct.  Rep.  672,  228  U.  S.  467,  67  L.  ed.  910. 

(Annotated) 

3.  The  <^cen  of  an  insolvent  state 
state  bank  in  the  hands  of  a  state  bank 
commissioner  cannot  disobey,  on  the  ground 
of  the  constitutional  protection  against  self- 
crimination,  an  order  of  court  to  produce 
and  deliver  the  books,  records,  and  papers 
of  such  bank  to  the  commissioner.  Bur- 
nett V.  State  ex  rel.  West,  47:  1175,  129 
Pac  1110,  8  Okla.  Crin.  Rep.  030. 

(Annotatad) 

Pleading. 

Quashing  of  indictment,  see  Indictment, 

etc.,  3-5. 

Verification  of  plea  to  jurlsdietton,  see 

Pleading,  1. 
Prohibition   to   prevent  entertaining 
^lea  to  indictment,  see  Prohibition, 

4.  In  a  eriminal  case,  a  plea  to  the 
jurisdiction,  which  goes  only  to  matters 
of  defense,  may  property  be  denied.  State 
V.  Gillmore,  47:  zij,  129  Pac.  1123,  88  Kan. 
835. 

Cruel  and  nnuaual  punlahment. 

6.  A  statute  relating  to  desertion  and 
noneupport  of  a  wife  by  her  husband,  which 
provides  a  penalty  of  hard  labor  in  a  peni- 
tentiary or  refcwmatory  for  not  exceeding 
two  years  upon  conviction,  is  not  void  as 
containing  a  punishment  that  is  unusual. 
SUte  V.  Gillmore,  47:  217,  129  Pac.  1123, 
88  Kan.  836. 

Sospenslon  or  stay  of  sentence: 

Right  to  jury  trial  on  issue  of  viola- 
tion of  condition  of  suspended 
sentence,  see  Jury,  2. 

6.  A  judgment  suspending  sentence  up- 
on condition  of  payment  of  costs  and  giv- 
ing; bonds  to  appear  from  term  to  term 
and  show  that  accused  has  demeaned  htm- 
nelf  an  a  good  and  law-abiding  citizen  is 
not  void  for  uncertainty.  State  v.  Everett, 
47:  848,  79  S.  E.  274,  —  N.  0.  — . 

7.  A  suspension  of  sentence  upon  pay- 
ment of  costs  does  not  render  such  pay- 
ment a  satisfaction  of  the  judgment,  so  that 
the  court  cannot  afterward  proceed  with 
the  sentence.  State  v.  Everett,  47:  848,  70 
S.  E.  274,  —  N.  C.  —. 

8.  Imposing  a  sentence  which  was  sus- 
pended during  good  behavior,  upon  viola- 
tion of  taw  by  the  accused,  is  not  void  as  a 
punishment  for  something  occurring  after 
47  LJtJk.(N.S.) 


the  original  conviction.  State  v.  Everett, 
47:  848,  70  S.  E.  274,  —  N.  0.  — . 

9.  The  power  of  suspending  sentence  be- 
longs of  common  right  to  every  tribunal 
invested  with  authority  to  award  execu- 
tion in  a  criminal  case.  State  v.  Everett, 
47:  848,  79  8.  E.  274,  —  N.  C.  — . 
Pardon. 

Presumption  as  to  pardon,  see  Appeal 
and  Error,  16. 

Sufficiency  of  identification  of  person 
nameid  in  pardon,  see  Evidence,  27. 

Review  of  validity  of  pardon  on  habeas 
corpus,  see  Habeas  Corpus. 

Effect  of  pardon  on  competency  as  wit- 
ness, see  Witnesses,  1. 

10.  A  pardon  granted  by  the  lieutenant 
governor  of  a  state  during  the  temporary 
absence  of  the  governor  is  valid  under  a 
constitutional  provision  conferring  upon 
the  lieutenant  governor  the  powers  and 
duties  of  the  omce  of  governor  upon  the 
removal  from  tbe  state  of  the  governor. 
Re  Crump,  47:  103^  136  Pac.  4StB,  —  Okht. 
Crim.  Rep.  — .  (Annotated) 

11.  Pardoning  the  offender,  and  not  the 
offense  for  which  the  pardon  ia  granted, 
does  not  destroy  its  effect.  Thompson  v. 
United  States,  47:  306,  202  Fed.  401,  120 
C.  0.  A.  676. 

12.  A  pardon  is  an  act  of  grace  and 
mercy,  bestowed  by  the  state  through  its 
chief  executive,  upon  offenders  against  its 
laws,  after  conviction;  and  a  full,  uncondi- 
tional pardon  reaches  both  the'  punishment 
prescribed  for  the  offense  and  tne  guilt  of 
the  offmder;  it  obliterates  In  legal  eon- 
tcmplation  the  offense  itself;  and  hence  its 
effect  is  to  make  the  offender  a  new  man. 
Re  Crump,  47:  X036,  186  Pao.  4ffl8,  —  Ofcla. 
Crim.  Rep.  — . 

13.  A  full,  unconditional  pardon  granted 
by  the  lieutenant  governor  of  a  state  dur- 
ing the  absence  from  the  tttate  of  the  gov- 
ernor takes  effect  upon  delivery  to  one  who 
is  acting  for  the  subject  of  the  pardon, 
and  cannot  thereafter  be  revoked  by  the 
governor  upon  his  return  to  the  state.  Re 
Crump,  47: 103^  185  Pee.  ffiS,  —  Okla. 
Crim.  Rep.  — . 

CROSS-EXAMINATION. 

New  trial  for  error  in  reatricting,  aee 

New  Trial,  2. 
Of  witnesses,  aee  Witnesses,  2. 

ORUBIf    AND    UNUSUAIi  PUNISH- 
MBNT. 

See  Criminal  Jmw,  S. 

CUSTODY. 

Of  children,  see  Infante,  1,  £. 

CUSTOM. 

Custcan  as  excusing  ctmtributory  negli- 

genoe  of  servant,  see  Master  and 
errant^  21. 

or  PRES. 

Doctrine  of,  see  Charitiee,  ,2..        '  ■ 

Digitized  by  ^OOg  IC 


1264 


DAMAGES— i)AI«G£BOUS  ATlRACTlOlfS. 


DAMAGES. 

Relevancy  of  evidence  in  action  for,  see 

Evidence,  17,  18. 
Sufficiency    of    evidence    to  miBtain 

unount  of  verdict  in  action  (or 

death,  see  Evidence,  33. 
AUegattonB  u  to  damages  in  complaint 
for  libel,  see  Pleading,  6. 

Contract  of  employment. 

1.  The  damages  for  wrongfully  dis- 
charging an  architect  who  had  undertaken 
to  draw  plans  for  and  superintend  tlie  con- 
Btmction  of  a  building  for  a  percentage  of 
its  cost  are  the  difference  between  the  eon- 
tract  price  and  what  it  would  have  cost 
them  to  complete  their  undertaking  at  tlie 
time  of  their  discharge.  Gould  v.  McCor- 
mick,  47:  765,  134  Fac.  676.  —  Wash.  — . 
Personal  Injuries;  death. 

2.  Where  an  injury  has  been  received 
by  the  servant  on  account  of  the  negligence 
of  the  master,  damagea  should  be  computed 
and  ascertained  and  awarded  on  the  basis, 
oa  nearly  as  possible,  of  compensating  tlie 
servant  for  the  pain,  suffering,  and  loss  lie 
has  sustained  and  will  sustain  in  the  future 
on  account  of  the  injury;  and  he  should  be 
placed,  as  nearly  as  it  is  poesible  to  esti- 
mate, in  aa  good  a  position  as  he  was  in 
before  the  injury  was  inflicted.  Maloncy 
v.  Winston  Brothers  Co.  47:^34*  HI 
1080.  18  Idaho,  740. 

3.  In  an  action  for  personal  injury  to 
a  wife,  there  can  be  no  recovery  for  ex- 
penses incurred  for  doctors,  medicine, 
nurses,  clothing,  and  ambulance  service, 
since  these  are  expenses  of  the  community 
for  which  the  husband  is  responsible,  and 
he  alone  can  recover.  Shield  v.  F.  Johnson 
&  Sod  Co.  47:  xo8o.  61  So.  787,  132  La.  773. 

4.  The  recovery  fay  parents  for  death  of 
an  adult  child  under  the  Federal  employers' 
liability  act  is  limited  to  compensation  for 
such  prospective  gifts  of  money,  property, 
or  services  as  they  should  reasonably  ex- 
pect to  receive  in  the  course  of  tlieir  lives 
from  deceased,  without  any  allowance  for 
suffering  or  bereavement.  McCulloii^li  v. 
Chicago,  R.  I.  &  P.  R.  Co.  47:  23,  142  N.  \\\ 
67,  —  Iowa,  — .  (Annotated) 

6.  Tfae  damages  for  wrongful  death  arc 
such  sum  as  will  compensate  decedent's 
estate  for  the  destruction  of  his  power  to 
earn  money,  not  exceeding  the  sum  claimed 
in  the  petition.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  v.  Lovell.  47:  909,  132  8.  W.  669. 
141  Ky.  249. 

6,  Fifteen  thousand  dollars  are  not  ex- 
cessive to  award  as  damages  for  the  negli- 
gent killing  of  a  strong,  vigorous  man  of 
good  character  and  habits,  twenty-seven 
years  old,  although  at  the  time  of  his  deatti 
he  was  employed  as  a  member  of  a  switch- 
ing crew  of  a  railroad,  which  is  a  hazard- 
ous business.  Cincinnati,  N.  0.  4  T.  P.  R. 
Co.  V.  Lovell,  47:  909,  132  S.  W.  669,  141  Ky. 
249. 

Eminent  domain. 

Ascertainment  of  going  value  of  plant 

of  public  utility  corporation,  see 

Eminent  Domain,  S. 
47  L.RJ1.(N.S.) 


Farol  testimony  to  Impeach  award  in 

eminent  domain  proceedingi,  see 

Eminent  Domain,  4-6. 
Right  to  eompenaation  for  eanaupm- 

tial  damages,  see  Eminent  Dodsib, 

12. 

Admissibility  of  parol  evidence,  gen- 
erally, as  to  what  facta  railmsd 
commiBsion  based  its  award  vpat. 
see  Evidence,  11. 

7.  The  damages  to  be  awarded  for  the 
turning  of  sewage  into  a  stream  by  the 
permanent  plant  of  a  municipal  corpora- 
tion should  be  assessed  on  the  theory  of  « 
permanent  taking  under  the  right  <A  an- 
nent  domain.  McLaughlin  v.  Hope.  47: 137, 
155  S.  W.  910,  —  Ark.  — . 

8.  A  public  utility  company  whieli  ku 
surrendered  its  franchise,  and  received  la 
indeterminate  permit  under  the  WiseonuB 
utility  law,  is  not  entitled  to  compensation 
for  such  permit  upon  the  exercise  by  th« 
municipahty  of  its  right  to  purchoM  the 
property  of  the  company,  Appleton  Water- 
works Co.  V.  Railroad  Commission,  47:  770, 
142  N.  W.  476,  —  Wis.  — . 

9.  If  a  railroad  commiMioD,  in  deter- 
mining the  compensation  to  be  paid  a  wi- 
terworks  company  for  its  plant,  which  is 
taken  by  a  municipality,  takes  into  con- 
sideration, in  connection  with  other  date 
bearing  thereon,  an  estimate  of  the  present 
cost  of  reproduction  of  the  plant,  such  esti- 
mate cannot  rightly  include  the  cost  of 
trenching,  and  of  breaking  up  and  relaying 
permanent  pavements,  for  the  layiog  of  new 
service  pipes  from  the  main  to  the  corpora- 
tion cock  in  the  curb,  since  such  expense 
properly  belongs  to  the  consumer.  .Apple- 
ton  Waterworks  Co.  v.  Railroad  Commis- 
sion, 47:  770,  142  N.  W.  476,  —  Wis.  — . 

( Aniiotatcil  1 

10.  A  property  owner  is  not  cntitleil  to 
be  reimbursed  any  portion  of  the  expen?* 
which  has  been  assessed  against  him  for 
paving  the  street  in  front  of  bis  propertr, 
as  a  condition  to  the  laying  of  street  rail- 
way tracks  therein,  although,  had  the  tracks 
liecn  laid  before  the  pavements  were  con- 
structed, a  portion  of  the  coat  would  ha« 
been  assessed  ngainst  the  railway  company. 
Rirmingliam  R.  Light  &  Power  Co.  v. 
.Smyer,  47:  597,  61  So.  354,  —  Ala.  — . 
Mental  aneiilali. 

Allegations  of  mental  anguish  in  com- 
plaint for  libel,  see  Pleading.  6. 

11.  -One  cannot  recover  damages  for 
mental  anguish  because  of  the  loss  by  a  pho- 
tographer of  undeveloped  negatives  of  her 
child,  who  diod  after  the  exposures  werf 
made,  although  he  was  notified  of  the  facts 
when  they  were  delivered  to  him  for  de- 
velopment and  printing,  if  they  were  de- 
livered by  an  agent  who  did  not  suggest  or 
give  notice  that  she  was  acting  for  the 
mother.  Thomasson  v.  Hackney  A  Moalf 
Co.  47:  II30,  74  S.  E.  1022.  169  N.  C.  299. 

(Annotated' 

DANGEROrS  ATTRACTIONS. 

Liahility  for  maintaining,  see  X^Ii- 
gence,  2. 
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BANOEROtTS  PBBMXSES. 

Liability  for  injnrjr  on,  tee  V^hgme; 

1,  2. 

DEATH. 

Disoretioa  u  to  amendment  of  com- 

tlaint  in  action  for,  see  Appeal  and 
Irror,  22. 

Abatement   of   action   by   death,  Bee 

Abatement  and  Beviral,  1. 
Sight  of  action  for  inducing  euleide,  see 

Case,  2. 

ExclusiveneBB  of  action  for,  under  Fed- 
eral employers'  liability  act,  lee 
Commerce,  3. 

Uaarare  of  damages  in  action  for,  see 
Damages,  4-6. 

Suiflciency  of  evidence  to  sustain 
amount  of  verdict  in  action  for 
death,  see  Evidence,  33. 

Death  of  party  as  requiring  revival  o< 
judgment  in  favor  of  •tat*.  ie» 
Jut^^ent,  7. 

liabilitv  of  railway  carrier,  generally, 
under  Federal  employers'  liability 
act,  see  Master  and  Servant,  2b. 

Death  of  principal  in  saloon  keeper's 
bond  as  release  of  surety,  see 
Principal  and  Surety,  1. 

1.  To  render  one  a  dependent  bene- 
ficiary under  the  Federal  employers'  liabil- 
ity act,  he  must  have  sustained  some  pe- 
cuniary loss  on  account  of  the  death  of  de- 
cedent. Illinois  C.  R.  Co.  t.  Doherty,  47: 
31,  165  S.  W.  1119,  153  Ky.  363.^ 

2.  A  constitutional  or  statutory  provi- 
sion making  one  liable  in  damages  for  neg- 
Ugentiy  causing  another's  death  does  not 
preclude  the  defense  of  contributory  n^li- 
gence.  Cincinnati,  K.  O.  k  T.  P.  R.  Co.  v. 
Lovdl*  47:  909,  132  S.  W.  S69,  141  Ky.  249. 

DB  BONIS  XOX. 

See  Executors  and  Administraton,  1, 

2. 

DEBTOR  AND  CREDITOR. 

Insolvency  of  debtor,  see  Bankmptey; 
Banks,  1-3. 

Conveyance  as  fraudulent  as  to  credit- 
ors, see  Fraudulent  Conveyances. 

Aa  to  remedy  of  creditor,  see  Garnish- 
ment. 

Homestead  exemption,  see  Homestead. 

Rights  of  husband's  creditors  as  affect- 
ed by  marital  relation,  see  Hus- 
band and  Wife,  3. 

Lien  of  creditor,  see  Mechanics*  Liens. 

B^ht  of  creditor  to  enforce  vendor's 
lien,  see  Vendor  and  Purchaser,  6- 
7. 


DECEDENT'S  ESTATE. 

Rights  of  heirs  and  distributeca,  see 

Descent  and  Distribution. 
Administration  of.  aee  Exeeutoia  and 

Administraton. 


DECI^RATIOXS. 

Kvidence  of,  see  Evidence,  13-15. 
47  L.RA.(NJ9.) 


DECREE. 
Sec  Judgca. 

DBDuonoir. 

From  share  of  distributee,  see  Ezeen- 
ton  and  Adminiabrntora,  4. 

DEEDS. 

Fraudulent  conveyancea,  see  Fraudu- 
lent Convc^ancea. 

Oonveyanea  to  wife  as  affecting  hus- 
band's creditors,  see  Husband  and 

Wife,  3. 
Tax  deed,  see  Taxea,  2. 
Identity  of  logs  claimed  under  deed,  as 

question  for  jury,  aee  Trial,  3. 
Rights  of   purchasers,  generally,  sec 

Vendor  and  Purchaser. 
Provisions  in  will  as  affected  by  rule 

in  Shelley's  casz,  see  Wills,  4,  5. 

What  property  passea. 

Inheritance  of  reservation  by  grantor 
of  right  to  cut  timber,  see  Descent 
and  Distribution. 

Sufficiency  of  evidence  of  size  ai  tim- 
ber within  reservation  in  deed,  see 
Evidence,  26. 

Assignment  as  revocation  of  reserved 
license  to  cat  timber,  see  Timber, 

Forfeiture  of  reserved  license  to  cut 
timber  by  nonremoval,  see  Timber, 
8,  4. 

1.  A  clause  in  a  deed  which  conveys 
land  from  parents  to  a  child  as  an  advance- 
ment, reserving  to  the  father  and  mother 
"the  privileges  of  selling  and  removing  any 
timber  from  said  land  that  they  may  de- 
sire to  sell  or  to  use,  and  also  the  right  of 
way  through  said  lands  to  remove  tbe 
same,"  does  not  reserve  title  to  the  tim- 
ber, but  creates  only  an  unasrignable  li- 
cense. United  States  Coal  A  0.  Co.  v.  Har^ 
risoD,  47:  870,  78  S.  E.  346,  71  W.  Va.  217. 

(Annotated) 

2.  A  provision  in  a  deed  of  real  estate 
reserving  certain  described  timber  will  be- 
construod  as  an  exception,  so  that  the  title 
will  not  pass  to  the  grantee.  Hicks  v. 
PbUlipa,  47:878,  142  8.  W.  394,  140  Ky. 
306. 

3.  The  reservation  in  a  grant  ol  real 
estate  of  the  timber  growing  upon  the  prop- 
erty does  not  include  saplings  and  under- 
growth which,  at  the  time  of  the  grant,  are 
not  of  a  size  suitable  to  make  lumber. 
Hicks  T.  Phillips,  47: 878.  142  S.  W.  304, 
146  Ky.  SOS. 

DEFAULT. 

Judgment  by,  see  Judgment,  1,  2. 
Effect  of  default  judgment,  see  Judg- 
ment, S. 

Relief  against  default  judgment,  see 

Judgment,  6,  0. 
Allowing  additional  time  to  anawcr  m 

vacating   default   judgment,  see 

Pleading,  4. 

DEFIOIENCX'  JUDGMENT. 

Second  levy  for  deficiency,  see  JudleiiU 
Sale. 
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nEFINITEPfESS. 

Uf>tion  to  make  pleading  more  definite, 
Bee  Pkading,  12. 

DELAY. 

Am  ground  for  refusing  redelirery  of  re- 
plerined  property,  eee  Replevin,  3, 

Ai  rendering  HrTice  by  publication  in- 
valid, aee  Writ  and  Process,  3. 

DBLIVERT. 

Of  gift,  see  Gift,  8. 

DBHAND. 

Maturity  of  note  payable  on  donand, 

see  Bills  and  Notes,  3,  6. 
As  condition  precedent  to  action  of 
replevin,  sec  Replevin,  1. 

DBHUBRER. 

Finding  second  indictment  after  de- 
murrer is  sustained  to  first,  see 
Grand  Jury. 

Quashing  indictment  on  demnrrw,  see 
Indwtment,  etc,  5. 

Bee  Pleading,  18. 

DB  NOVO. 

Trial  d«  novo  before  state  railroad  com- 
mission, see  Eminent  Domain  8. 

DEPENDENT  PARTIES. 

Wlio  is  dependent  beneficiary  under 
Federal  employers'  UabUity  act  see 
Death.  1. 

DEPOSITIONS. 

Of  attesting  witnesses,       Wills,  3. 

DESCENT  AND  DISTRIBUTION. 

DistribuUon  of  decedents'  estates,  see 

Executors  and  Administrators,  4. 
I^tle  derived  throurii  deeds  from  heirs, 

see  Vendor  ana  Purcliaser,  8. 

Prcqwrty  snbject  to. 

Timber  reserved  by  a  grantor  of  real 
estate,  upon  his  death,  passes  to  his  heir 
at  law.  Hicks  v.  Phillips,  47:  878,  142  S. 
W.  394,  140  Ky.  806. 

DETINUE. 

Action  of  replevin,  see  Replevin. 

DISAFFIRMANOE. 

Of  infant's  contract,  see  Infants,  3,  4. 

DISCHARGE. 

Of  surety,  see  Principal  and  Surety. 

DISCOVERY  AND  INSPECTION. 

Appeal  from  conviction  of  bank  officers 
for  criminal  contempt  in  refusing 
to  produce  books,  see  Appeal  and 
Error,  6a. 
Criminal  contempt  for  refusal  to  pro- 
duce corporate  books,  see  Contempt, 

1.  2. 

Privily  against  compulsory  produc- 
tion of  books,  see  Criminal  Law, 

2,  3. 
47  L.R.A.(N.S.) 


DISCRETION. 

Review  of,  on  appeal,  see  Appeal  ni 

Error,  19-23. 

DISCRIMINATION. 

Unomstitutionality  of,  nee  CMutttK* 

tiuial  Law,  4-7. 
In  license  tax,  see  License,  4. 
In  school  tax,  see  Taxes,  I. 

DISMISSAL  OR  DISCONTnrUANCE. 
Of  attachment  suit,  see  Attadimcat. 

DISQUALIFICATION. 
Of  Judge,  see  Judges. 

DISSOLUTION. 

Of  partnership,  see  Partnership. 

DISTRIBUTION. 

See  Descent  and  Distribution;  Sxeen- 
tors  and  Administrators,  4. 

DISTRICT  AND  PROSBOCTING  AT- 
TORNEYS. 

Error   in   appointment  of  assistant 
prosecutor,  see  Appeal  and  Error, 


DIVIDENDS. 

On  corporate  stock,  see  Corporations,  7. 


DIVORCE  AND  SEPARATION. 

Estoppel  of  divorced  husband  to  assert 
title  to  proceeds  of  insurance  by 
leaving  policy  in  possession  of 
wife,  see  Est<^pel,  1. 
Effect  ot  divorce  on  interest  in  pro- 
ceeds of  insurance  policy,  see  In- 
,     suraoce,  9,  10. 

Relief  against  divorce  decree,  see  Judg- 
ment, 10. 

Annulment  of  marriage  for  causes  ren- 
dering marriage  invalid,  see  Mar- 
riage. 

Tbe  snit  and  Jurisdiction  tliereof. 

Effect  of  divorce  decree  rendered  in 

other  state,  see  Judgment,  6. 
Service  hy  publication  in  action  for, 
see  Writ  and  Process,  3. 

1.  Intention  by  one  removing  with  all 
his  effects  from  a  town  which  is  not  hie 
domicil  of  origin,  to  retain  his  residence 
there,  is  not  sufficient  to  effect  that  result 
for  the  purpose  of  conferring  jurisdiction 
of  a  divorce  proceeding,  if  he  has  in  that 
place  neither  prc^>erty  nor  home  nor  place 
to  which  be  has  a  right  to  return.  Turner 
V.  Turner,  47:  505,  88  AtL  8,  —  Vt.  — . 
Oronnds. 

2.  Where  a  husband,  having  sufficient 
ability,  without  just  cause,  fails  and  abso- 
lutely refuses  to  contribute  anything  to  the 
support  of  his  wife,  the  court  may  grant  a 
decree  of  divorce.  Svanda  v.  Svanda,  47: 
666,  140  N.  W.  777,  S3  Neb.  404. 

DOCUMENTARY  EVIDENCE. 
See  Evidence,  10. 
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DOMESTIC  RELATIONS. 

As  to  divorce  or  Beparation^iee  Divorce 

and  Separation. 
Afl  to  buaband  and  wife,  aw  Husband 

and  Wife. 
As  to  infants,  see  Infanta. 
Aa  to  marriage,  see  MarrUtxe. 
Master  and  servant,  see  Master  and 

Servant. 

DOMESTIC  SCIENCE. 
See  Schools,  1. 

OOMICIIi. 

For  purposes  of  divorce  suit,  see  Di- 
vorce and  Separation,  1. 

As  affecting  running  of  statute  of  limi- 
tations, sea  Limitation  ot  Actions, 
6,7. 

DONATION. 
See  Gift. 

DRAINS  AND  SEWERS. 

Right  of  bolder  of  sewer  warrant  to 
penalty  colleeted  thereon,  see  Pen- 
alty. 

DR176S  AND  DRUGGISTS. 

ExclusivenesB  of  Federal  food  and 
drugs  act,  see  Commerce,  1,  2. 

Validity  of  Federal  food  and  drugs  act, 
see  Commerce,  5. 

Pure  food  laws,  see  Food. 

1.  A  druggist  who  holds  himself  out  as 
the  actual  manufacturer  of  a  patent  medi- 
cine put  up  by  a  wholesaler  with  the  retail- 
er's name  on  the  package  iB  not  entitled  to 
the  benefit  of  an  exception  in  a  statute  mak- 
ing druggists  responsible  for  the  quality  of 
medicine  sold  by  them,  except  those  sold  in 
original  ^acka^  of  the  manufacturer,  and 
those  articles  Imown  as  patent  or  propri- 
etary medicines.  Willson  v,  Faxon,  Wil- 
liams, A  Faxon,  47:  693,  101  N.  E.  799,  208 
N.  Y.  108. 

2.  A  druggist  may  be  found  negligent 
in  selling  a  patent  medicine  bought  in  the 
market,  as  a  harmless  preparation  put  up 
by  himself,  when  it  consists  of  a  dangerous 
poison,  if  bis  only  knowledge  as  to  iU  con- 
tents was  a  statement  by  the  manufacturer 
that  it  was  similar  to  a  well-known  article, 
the  conteats  of  which  he  was  ignorant. 
Willson  V.  Faxon,  Williams,  &  Faxon,  47: 
693,  101  N.  E.  799,  208  N.  Y.  108. 

(Annotated) 

DRUNKENNESS. 

Relevancy  of  evidence  cm  iraue  of  con- 
tributory n^lig<nice,  eee  Svidenoe, 


DUE  PROCESS  OF  liAW. 
See  Constitutional  Law,  8,  ff. 

DURESS. 

Presumption  as  to,  see  Kvidence,  3. 
Sufficiency  of  evidence  of,  to  justify 
cancelation  of  initnunent,  see  Evi- 
dence, 30. 
47  Lja.A.(N.S.) 


DYE  HOUSE. 

Municipal  abatement  <rf  emission  of 
•mcdce  from,  see  Municipal  Corpo- 
rations, 7. 

EASEMENTS. 

Of  public  in  highway,  see  Bighways, 


ECONOMICS. 
See  Sehooli,  1. 

EDUCATION. 
See  Schools. 

EJECTMENT. 

Dispossession  of  honuetcad,  see  Heme- 

stead,  1. 

EMBANKMENT, 

Diversion  or  obstruction  of  mtar  hj, 
see  Railroads,  9. 


EMINENT  DOMAIN. 
Award  of  commissioners. 

Admissibility  of  parol  evidence,  gen- 
erally, as  to  which  facts  railroad 
ctRnmission  based  its  award,  see 
Evidence,  11. 
Interest  on  award,  see  Interest,  1,  2. 
Appeal  from  award  of  commissioners, 
see  infra,  7-9. 

1.  One  whose  property  is  subject  to  as- 
sessment to  pay  for  land  taken  by  a  city 
under  right  of  eminent  domain  is  not  com- 
petent to  act  as  a  conomissioner  in  the  con- 
demnation proceeding,  although  the  state- 
ute  makes  incompetent  only  those  inter- 
ested in  the  property  to  be  taken.  Be 
Rochester,  47:  151,  101  N.  E.  876,  208  N.  Y. 
188.  (Annotated) 

2.  Failure  of  the  property  owner  to  ob- 
ject to  the  competency  of  commissioners 
appointed  by  the  court  in  proceeditwa  to 
condemn  his  land  for  public  use  nntil  the 
award  is  made  does  not  constitute  a  waiver 
of  the  disqualification,  if  he  did  not  learn 
tbe  facts  which  rendered  them  incompetent 
during  the  proceedings  before  them.  Re 
Rochester,  47:  151,  101  K.  E.  876,  208  N. 
Y*  188. 

3.  The  "going  value"  of  the  plant  of  a 
public  utility  corporation  is  of  such  a  char- 
acter that  an  exact  ascertainment  in  money 
is  not  necessary  to  the  validity  of  the  award 
of  a  railroad  commission  determining  tbe 
entire  value  of  the  plant.  Appleton  Water- 
works Co.  V.  Railroad  Commission,  47:  770, 
142  N.  W.  476,  —  Wis.  — . 

4.  Testimony  of  the  members  of  a  rail- 
road commission  as  to  the  process  of  rea- 
soning by  which  tfaey  arrive  at  the  value 
placed  upon  the  property  of  a  public  utilify 
corporation,  whose  property  is  beinj^  taken 
by  a  municipality,  will  not  he  received  to 
impeach  the  award  of  the  commission.  Ap- 
pleton Waterworks  Co.  v.  Railroad  Commia- 
Bion,  47:  770,  142  N.  W.  478,  —  Wis.  — . 

6.  Where  the  report  of  a  railroad  com- 
mission shows  that  the  commission  consid- 
tfed  the  "going  value"  of  the  plant  of  ai 
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the  entire  value  of  the  plant,  teattmony  of 
th*  members  of  tb«  commisBiou  as  to  the 
oaet  nluatioB  placed  upon  the  "going 
Tftlve,'*  or  the  method  of  determining  it,  is 
incompetent.  Appleton  Waterworki  Co.  v. 
Baltroad  Commiuion,  47:770,  142  N.  W. 
476,  —  Wis. 

6.  Where  the  record  of  the  proceedings 
of  a  railroad  commission  is  Buent  as  to 
whether  or  not  the  commission  adopted  the 
report  of  engineers  as  to  the  cost  of  praent 
reproduction  of  the  property  of  a  public 
ntility  corporation,  from  which  the  coat  of 
paving  over  service  pipe  and  trenching  for 
the  aamc  was  excludea,  it  is  competent  to 
establish  this  fact  by  the  testimoiiv  of  the 
members  of  the  commission.  Appleton 
Waterworks  Co.  T.  Railroad  Commission, 
47:  770,  142  N.  W.  476,  —  Wis.  — , 

7.  The  acceptance  of  an  award  of  a 
railroad  commission  by  a  public  utility 
eoiporation  and  its  receiver,  pending  an 
action  by  the  ntility  corporation  to  alter 
and  amend  such  an  award,  is  not  a  waiver 
of  its  right  to  prosecute  the  appeal  from 
the  order,  since  upon  an  appeal  by  tlie  util- 
ity  corporation,  the  amount  of  the  award 
cannot  be  reduced.  Appleton  Waterworks 
Co.  V.  Kailroad  Commission,  47:  770,  142 
N.  W.  476,  —  Wis.  — . 

8.  Upon  a  proceeding  to  alter  or  amend 
an  order  of  the  state  railroad  commission 
as  provided  in  SS  l'i^7m~H3,  Wis.  Stat.  1011, 
the  court  examines  into  the  specific  claims 
of  error  or  unreasonableness  made  by  the 
plaintiff  in  the  action,  and  if  it  finds  them 
satisfactorily  established  the  order  is  re- 
manded to  tae  commission  for  correction  in 
these  particulars,  but  is  not  opened  up  for 
a  trial  de  novo.  Appleton  Waterworks  Co. 
T.  Railroad  Commission,  47:  770,  142  K.  W. 
476,  —  Wis.  — . 

9.  Where  a  public  utility  company  sur- 
renders its  franchise  and  receives  an  inde- 
terminate permit  under  the  utility  law,  an 
order  thereafter  made  by  the  commission 
fixing  the  compensation  to  the  utility  com- 
pany for  its  property  taken  by  the  munici- 
pality cannot  rightly  require  the  municipal- 
ity to  pay,  in  addition  to  the  compensation 
fixed,  toe  costs  of  an  action  which  may  be 
thereafter  brought  by  the  utility  company 
a^inst  the  commission  to  alter  or  amend 
the  order,  whether  such  action  be  successful 
or  not,  in  the  absence  of  an  affirmative  grant 
of  such  costs  in  the  statute.  Appleton 
Waterworks  Co.  v.  Railroad  Commission, 
47:  770»  142  N.  W.  476,  —  Wis.  — . 
Necessity  of  maklngr  compensation. 

Measure  of  damages  in  condemnation 
cases,  see  Damages,  7-10. 

10.  The  turning  of  sewage  by  a  munici- 
pal corporation  into  a  stream,  to  the  injury 
of  lower  riparian  property,  is  within  a  con- 
stitutional provision  requiring  compensa- 
tion for  damaging  property  for  public  use. 
McLaughlin  v.  Hope.  47:  137,  155  8.  W.  910, 
—  Ark. — .  (Annotated) 
To  whom  compensaCion  mast  be  paid. 

11.  A  lessee  of  a  water  power  vho 
47  LJt.A.(K.S.) 


piHv^  »  mill  uu  loit;  Bbrvauu  wiui  uiLcut  hi 

utilize  the  power,  and  is  compelled  to  abu- 
don  it  because  of  the  pollution  of 
stream,  by  the  discharge  therein  of  tke 
sewage  of  a  city,  is  entitled  to  danu^  to 
the  extent  of  his  leasehold  interest  sgainit 
the  municipality  guilty  of  the  pollutios. 
McLaughlin  v.  Hope,  47:  137,  16&  8.  W. 
910,  —  Ark.  — . 
Conseqneutial  Injuries. 

12.  An  abutting  property  owner  is  sot 
within  the  operation  of  constitutional  pro- 
visions requiring  compensation  for  injuriu 
or  actual  damages  to  his  proper^  hy  the 
construction  or  enlargement  of  toe  works 
of  a  public  utility  in  a  street,  bo  as  to  be  en- 
titled to  compensation  for  the  doubling 
of  a  single  track  electric  railway  in  the 
street,  because  the  loading  of  wagons  at 
the  curb  in  front  of  his  property  is  thereb;' 
made  more  inconvenient.  Birmii^hani  R. 
Light  &  Power  Oo.  v.  Smyer,  47:  597,  61  So. 
354,  —  Ala.  — . 

Additional  servitude. 

13.  An  abutting  owner  cannot  enjoin 
the  doubling  by  municipal  authority  of  a 
single  track  electric  railway  in  a  street, 
34  feet  wide,  as  a  nuisance  or  an  addititniil 
burden  on  the  fee.  Birmingham  R.  li^i 
St  Power  Co.  v.  Smyer,  47=  597*  So.  35i, 
—  Ala.—. 

EMPLOYISES. 

Rights,  duties,  and  liabilities  of,  gen- 
erally, see  Master  and  Servant. 

EMPLOYERS'  LIABILITT. 

Insurance  against,  see  Insurance,  11,12. 

Liability  generally,  under  Federal  em- 
ployers* liability  act,  see  Master 
and  Servant,  l^b. 

Change  of  fellow  servant  rule  by  stat- 
ute, see  Master  and  Servant,  26- 
31. 

Kotice  of  claim  under  fellow  servsit 

act,  see  Notice. 

ENCUMBRANCES. 

As  making  title  unmarketable  or  de- 
fective, see  V'endor  and  Furehasei, 
4. 

ENTRY. 

Burglarious  entry,  see  BurglaTy. 

EQUAIilTY. 

Of  Immunity,  privileges,  and  protec- 
tion, see  Constitutional  Iaw,  4-T. 
In  license  tax,  see  License,  4. 
In  school  tax,  see  Taxes,  1. 

EQUAL.  PROTECTION  AND  PRIVI- 
LEGES. 

See  Constitutional  Law,  4-7. 

EQUITY. 

Matters  as  to  injuncUon,  see  IniuB^ 
tion. 

Pendency  of  e^uitiU>le  action  as  gronnd 
for  enjoining  legal  proosedings,  att 
Injunction,  o,  0. 
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Limitation  of  actioiu  in,  see  Limita* 

tion  of  Actions. 
Subrogation,  see  Subrogation. 
Verdict  of  jury  as  advisory  to  court  in 

equitable  suit,  see  Trial,  13. 
Equitable  right  to  enforce  Tendor'i  U«n, 

see  Vendor  and  Purchaser,  5. 

Jnrladlotlon  generally. 

Equity  has  jurisdiction  of  a  suit  by 
a  creditor  of  a  corporation  to  reach  a  claim 
in  its  favor  which  is  alleged  to  have  been 
assigned  to  another  corporation,  and  to  be 
itH  property,  subject  to  the  debts  of  the  as- 
Kignor,  although  it  would  have  been  subject 
to  levy  or  attachment  at  law  bad  it  re- 
mained the  property  of  the  assignor.  Jen- 
ninga,  Meff.  &  Co.  T.  Crystal  Ice  Co.  47: 
1058,  169  S.  W.  108S,  —  TUlii.  — . 

ERROR. 

Appellate  review,  generallj,  aee  Appeal 
and  Error. 

ESTATES. 

Tenancy  in  common,  see  CotenanQj. 

ESTOPPBIj. 

Of  insurance  company,  see  Ingurance, 
4. 

By   condnct,   request,   or  admlsalons 
generally. 

1.  The  administrator  of  one  who  had 
taken  life  insurance  in  favor  of  hts  wife, 
which  became  paid  up  before  the  parties 
v.-ere  divorced,  so  that  by  statute  tue  di- 
vorce restored  the  riglit  to  the  proceeds  of 
the  policy  to  him,  is  not  estopped  to  assert 
title  to  such  proceeds,  by  the  fact  that  the 
policy  is  left  in  possession  of  the  wife,  if 
the  husband  collects  the  dividends  on  it. 
Sea  V.  Conrad.  47:  1074*  16B  S.  W.  622,  150 
Ky.  61. 

By  representations. 

2.  An  applicant  for  a  state  tax  certifi- 
cate for  a  liquor  business  to  be  conducted 
on  a  Federal  military  reservation  is  not  ea- 
topped  to  contest  the  validity  of  the  bond 
conditioned  for  the  proper  conducting  of 
the  business,  by  representations  as  to  his 
right  to  carry  on  the  business  there.  Far- 
ley T.  Seherno,  47=  1031*  101  N.  E.  891,  208 
K.  Y.  269. 

GTIDENCB. 

Reversible  error  in  admitting  clothing 
of  victim  in  homicide  case,  see  Ap- 
peal and  Error,  31. 
Harmless  error  in  excluding  evidence 
of  defendant's  good  faith  and  ab- 
sence of  malice,  see  Appeal  and 
Error,  32. 

Prejudicial  error  in  striking  out,  see 

Appeal  and  Error,  33,  34. 
Sxeludinff  evidence  as  to  n^tigence, 

see  Appeal  and  Error,  36. 
Presumptions  on  appeal,  see  Appeal 

and  Error,  16-17. 
Compulsory    production    of  evidence, 

see  Criminal  Law,  Z,  S. 
47  L.R.A.(N.S.) 


Production  of  bankrupt's  books  before 
grand  or  petit  juiy  as  infringing 
privil^Q  against  self-eriminauon, 
see  Criminal  Law,  S. 

On  proceedings  to  appraise  inturanec 
loss,  see  Insurance,  6. 

Newly  discovered  evidence  as  ground 
for  new  trial,  see  New  Trial. 

On  motion  for  new  trial,  see  New  Trial, 
2. 

Judicial  notice. 

Judicial  notice  of  law  of  other  state, 
aee  supra,  I. 

1.  Courts  will  not  take  judicial  noticv 
of  the  laws  of  a  sister  state,  but,  in  the 
absence  of  pleading  and  proof  to  the  con- 
trary, will  assume  that  tney  are  the  sami- 
as  the  local  laws.  Maloney  v.  Winston 
Brothers  Co.  47: 634*  HI  Pac.  1080.  18 
Idaho,  740. 

Preanmptlona  and  burden  of  proof. 

2.  Where  a  question  before  the  court 
is  governed  by  the  rule  of  the  common  law, 
instead  of  by  statute,  the  court  will  pre- 
sume, in  the  absence  of  proof  to  the  con- 
trary, that  the  common  law  prevaili  in  the 
state  where  the  injury  occurred,  and  tltat 
the  common  law  is  understood  and  con- 
strued to  be  the  same  in  the  foreign  state 
as  it  is  in  the  state  of  the  forum.  Maloney 
V.  Winston  Brothers  Co.  47:  634,  111  Pac. 
1080,  18  Idaho,  740. 

3.  Where  it  is  shown  that  an  elderly 
man  was  called  to  the  office  of  a  lawyer,  n 
stranger  to  him,  snddenly  presented  with  a 
deed  of  trust,  and  by  bis  son  and  the 
lawyer  given  the  alternative  of  signing  the 
instrument  or  having  guardianship  proceed- 
ings against  him  b^un;  and  that,  without 
time  to  reflect  or  consult  with  friends, 
he  signed  the  deed  of  trust,  at  the  time 
stating  that  he  was  signing  his  life  away, — 
the  presumption  arises  that  the  instrument 
was  obtained  through  duress  and  undue 
influence,  and  the  burdoa  ia  then  upon  the 
partar  procuring  the  execution  of  the  instru* 
ment  to  show  Oiat  the  execution  was  not  so 
procured.  Hogan  v.  Lee  per,  47:  475,  133 
Pac.  190,  —  Okla.  — . 

4.  The  jury  may  infer  that  turkeys 
feeding  on  a  railroad  track  would  have 
flown  beyond  danger,  had  a  warning  whistltf 
been  given  upon  approach  of  a  train,  and 
that  failure  to  give  such  signal  was  there- 
fore the  proximate  cause  of  their  being 
killed  by  the  tr^n.  Lewis  T.  Norfolk,  8.  R. 
Co.  47:  iiaSi  79  S.  E.  283,  —  N.  C.  — . 

5.  Where  there  is  an  attestation  clause 
to  an  instrument  offered  for  probate  as  a 
will,  reciting  all  the  facts  essential  to  its 
due  execution  as  a  will,  and  it  is  shown 
that  the  alleged  testator  and  those  whose 
names  appear  thereon  as  witnesses  actually 
affixed  their  signatures  to  the  paper,  m  pre- 
sumption arises  that  it  was  executed  in  the 
manner  prescribed  1^  law  for  the  cxecntlm 
of  wills.  Wells  T.  Thompson,  47=  78 
S.  E.  823,  —  Ga.  — . 

6.  To  probate  a  will  in  solemn  form, 
the  burden  is  on  the  proponent  to  prove  ttie 
due  execuUmk  of  tiw  instrument  and  the 
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testamentary  capacity  of  the  testator  at 

the  time  of  its  execution.  Wells  Thomp- 
son. 47:  7aat  78  S.  E.  823,  —  Ga.  — . 

7.  The  taking  of  a  new  note  payable  at 
a  future  date  for  the  same  debt  eridenced 
by  a  past  due  note,  which  is  not  surren- 
dered, creates  a  presumption  that  action  on 
the  old  note  is  to  be  suspended  until  the 
maturity  of  the  new,  in  the  absence  oi  any- 
thing to  indicate  a  oontimry  intention. 
First  Nat.  Bank  Uvermore,  47:  374,  133 
Pac.  734,  —  Kan.  — . 

8.  An  abstract  of  a  title  derived 
through  deeds  from  the  heirs  of  a  deceased 
owner  whose  estate  was  not  probated  may 
be  made  to  exhibit  a  good  title  by  attach- 
ing to  it  the  affidavit  of  credible  persons 
who  know  the  facts,  showing  intesta^, 
heirship,  capacity  to  convey,  and  the  satis- 
faction of  all  claims  against  the  estate  of 
the  deceased,  and  when  such  showing  has 
been  made  it  devolves  upon  the  vendee  ob- 
jecting to  the  title  and  resisting  a  specific 
performance  of  a  contract  to  purchase,  to 
show  wherein  the  title  is  bad  or  doubtful, 
or  that  the  evidence  necessary  to  establish 
the  facta  shown  in  the  affidavit  is  so  un- 
certain as  to  render  the  title  doubtful. 
Van  Gundy  v.  Shewey,  47:  645t  133  720, 
—  Kan.  — . 

9.  An  indorsement  stamped  by  means 
of  a  rubber  stamp  on  the  back  of  a  sum- 
mons and  complaint,  of  the  words,  "In 
Sheriff's  office,  Uec.  2,  1908,  John  J.  hee. 
Sheriff,  Ward  County,"  will,  under  a  Code 
provisiwi  which  makes  it  the  duty  of  the 
sheriff  to  indorse  "upon  all  notices  and  pro- 
cesses received  by  him  for  service,  the  year, 
month,  day,  hour,  and  minute  of  recep- 
tion," and  under  another  Code  provision 
which  provides  that  "the  presumption  that 
official  duty  has  been  regularly  performed 
in  satisfactory  if  uncontradicted,"  be 
deemed  satisfactory  evidence  of  the  facts 
therein  eontidned,  and  that  the  summons 
and  complaint  were  delivered  to  the  sheriff 
for  service  upon  the  day  stated,  in  the 
absence  of  satisfactoi^  proof  to  the  con- 
trary. Galehouse  v.  Minneapolis,  St.  P.  & 
8.  Ste.  M.  R.  Co.  47:  905*  135  N.  W.  189, 
22  N.  D.  615. 

Documentary  evidence. 

10.  In  an  action  to  hold  a  municipal 
corporation  liable  for  interfering  with  the 
flow  of  water  in  the  tailraee  oS  a  mill  by 
clearing  the  channel  of  a  river  within  its 
limits,  which  it  had  statutory  power  to  do, 
a  letter  from  the  mayor,  purporting  to  give 
the  reason  for  the  act,  is  properly  excluded 
from  evidence,  Chase-Hibbard  Milling  Co. 
V.  Elmira,  47:  470^  101  N.  S.  158,  SOT  N. 
Y.  480. 

Parol  and  extrinsic  concerninc  writing. 
To  impeach  award  in  eminent  domain 
pnceedingi,  we  Eminent  Domain, 
4-8. 

11.  Where  the  report  of  a  railroad  com- 
mission shows  affirmatively  what  facts  were 
before  it  upon  which  it  baaed  its  conclusimi 
as  to  the  value  of  the  firoperty  of  a  public 
utility  corporation,  it  is  not  competent  to 
resort  to  parol  evidence  in  regard  to  such 
47  L.RJ1.(N.S.) 


tteU.  Appleton  Waterworks  Co.  v.  Bail- 
road  Commission,  47:  770,  142  N.  W.  Gt, 
—  Wis.  — . 

12.  The  legatee  in  a  will  may  be  Aon 
try  extrinsic  evidence  to  be  another  thu 
the  person  named  as  legatee,  althoogh  Hn 
name  used  applied  to  an  existing  penos. 
Siwley  v.  Simpstm,  47- S^4»  1^31  Pm.  4:^. 
7S  Wash.  69.  <AnBoUtec. 
Heareny;  declnratdons;  res  geaae. 

33.  In  a  prosecution  for  receiving  moiKT 
stolen  from  the  mail,  evidence  is  not  ad- 
missible that,  after  arrest,  accused  in- 
formed his  attorney  that  be  did  not  know 
t}iat  the  money  was  stolen.  Thompson  t. 
United  BUtes,  47:  so6^  £02  Fed.  401.  120  C 
C.  A.  575. 

14.  A  statemoit  I17  the  e<mduetor  of  a 
train  which  broke  in  two  and  injured  u 
onployee  thereon,  as  to  the  cause  of  tbe 
break,  made  a  half  hour  after  he  bad  u- 
ccrtained  It,  in  response  to  a  question  by 
tbe  injured  person,  is  not  admissible  in  evi- 
dence in  an  action  to  hold  the  railros<I 
company  liable  for  the  injury,  under  ■ 
statute  making  admissible  declaratioiM 
wldeh  fonn  part  of  the  transaction  whiA 
is  itsdf  the  fset  in  dispute  or  evidence  of 
such  fact.  Callahan  v.  Chicago,  B.  ft  Q.  H. 
Co.  47:  587,  133  Pac.  687,  47  Mont  401. 

14a.  Statements  to  an  employee  injnrcd 
on  a  train,  by  the  ccmductor  and  rotd- 
master,  whose  duties  are  to  ascertain  the 
cause  of  the  accident  and  the  nature  ud 
extent  of  the  injuries  caused  by  it,  and  re- 
pert  the  same  to  their  superior  officers, 
made  while  attempting  to  ascertain  the  ex- 
tent of  his  injuries,  as  to  the  cause  of  tbe 
accident,  are  admissible  in  evidence  against 
the  railroad  company  in  an  action  to  hold 
it  liable  for  the  injury,  as  admissions  in  the 
line  of  their  duty.  Callahan  t.  Chicago,  fi. 
&  Q.  R.  Co.  47:  5S7*  13»  Pu.  687,  47  Most 
401. 

15.  A  report  hj  a  station  agent  to  the 
general  manager  of  a  railnad  «i  the  osy 

after  a  fire  bad  occurred  at  his  statios,  in 
which  he  states  the  cause  of  the  Sre  to  hive 
been  sparks  from  a  locomotive,  is  not  sd- 
missibfe  against  the  railroad  eompaoT  in 
an  action  to  bold  it  liable  for  the  tou. 
Warner  v.  Maine  0.  R.  Co.  47=  830,  88  Atl 
403,  —  Me.  — .  (AnnoUtedl 
Relevancy  and  materiality. 

Relevancy  and  materiality  of  eridence 
under  .particular  pleading. 
infra,  34-36. 
Presumption  of  error  in  admission  m 
evidence,  see  Appeal  and  Error,  16- 
Admissibility  on  issue  of  dopiaavit  bm 
Wills,  2. 

Impeaching  witness  by  showing  coaTie- 
tion  for  fraudulent  concealmMt  of 
property,  see  Witnesses.  4. 

16.  Upon  the  issue  whether  at  a  par- 
tieulwr  time  a  person  was  exercising  doe 
care  for  his  own  safety,  evidence  that  he 
was  Intoxicated  is  ordinarily  admiasible, 
not  as  constituting  or  conclusively  estab- 
lishing negligence  on  his  part,  but  as  beiiv 
a  circumstance  to  be  considered  in  de- 
termining the  matter.  Mcbitoih  t.  Stasd- 
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ard  OU  Co.  47:  730^  131  Pm.  Ul,  89  Ean. 
289.  (Annotated) 

17.  Upon  the  question  of  damagcB  to  be 
awarded  for  wrongful  death,  the  habits, 
chu«eter,  physicial  condition,  earning  ca- 
pacity, and  possible  duration  of  life  of  de- 
ceased may  oe  considered.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  V.  Lovell,  47:  909,  132  S. 
W.  669,  141  Kv.  249. 

18.  Upon  tne  question  of  the  amonnt  to 
be  allowed  parents  for  the  death  of  a  child, 
under  the  Federal  employers'  liability  act, 
evidence  may  be  considered  of  the  means 
and  earning  capacity  of  the  son  and  of  the 
parents,  and  the  extent  of  contributions 
which  he  made  to  them.  McCuIlough  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  47:  23,  142  W. 
87,  —  Iowa,  — . 

19.  Upon  the  question  whether  or  not  a 
railroad  employee  was  engaged  in  inter- 
state conunerce  at  the  time  of  his  injury, 
evidence  is  admissible  as  to  the  general 
duties  with  which  he  was  eharmd  during 
the  time  of  his  employment  with  the  fur- 
therance o{  which  he  was  engaged  at  the 
time  of  his  injury,  Montgomery  v.  South- 
ern P.  Co.  47:  13,  131  Pac.  507,  64  Or,  687, 
Welgfit,  effect,  and  snfflclency. 

Review  of  facta  on  appeal,  sea  Appeal 

and  Error,  27. 
Error  in  failing  to  instruct  as  to 

weight  of  circumstantial  evidence 

of  intent,  see  Appeal  and  Error,  37, 
Sufficiency  of  evidence  of  negligence 

to  go  to  ju^,  see  Trial,  1. 
Identity  aa  queation  for  jury,  see  Trial, 

8. 

20.  Expert  evidence  as  to  a  matter  of 
which  a  layman  can  have  no  knowledge, 
sneh  as  post  mortem  digestion,  must  be  de- 
pended upon  by  the  court  and  jury,  and 
csnnot  arbitrarily  be  cast  aside,  where 
there  is  no  contradictory  evidence.  Flege  v. 
SUte,  47:  "06,  142  N.  W.  276,  93  Neb.  610. 

21.  A  fraudulent  intent  to  withhold  con- 
ditional sale  contracts  from  record  is  not 
shown  by  the  facts  that  they  were  in  fact 
so  withheld  until  the  purchaser  found  him- 
self in  financial  difficulties,  and  tliat  in 
prior  dealings  between  the  parties  tneh 
contracts  had  been  executed  between  them, 
but  not  filed  when  the  purchaser  complied 
with  his  agreonent.  Four  Implement 
Ca  V.  Wrfght,  47:  I3>3f  207  Fed.  635,  — 
C.  C.  A.  — . 

22.  Negligence  on  the  part  of  a  railroad 
company  may  he  found  from  evidence  that 
a  side  bar  on  an  engine  broke  when  the  en- 
gine was  in  motion,  and  injured  an  em- 
ployee in  the  cab,  and  that  the  engine  was 
old  and  out  of  repair,  that  Its  wheels,  bush- 
ings, and  bearings  were  worn,  and  that  it 
pounded  while  at  work.  McCuUough  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  47:  »3t  142  N. 
W.  67,  —  Iowa,  — . 

23.  The  testimony  of  employees  work- 
ing about  standing  cars,  with  knowled^  of 
the  danger  when  such  cars  are  to  he  shifted, 
that  no  warning  was  given  of  intention  to 
shift  at  a  certain  time,  is  not  merely  n^a- 
tive,  but  may  eustatn  a  verdict  based  on 
absence  of  such  warning,  uainit  poeitive 
47  LJtA.(NJS.) 


evidence  that  the  warning  waa  given. 
Philadelphia,  B.  ft  W.  R.  Co.  v.  OatU,  47: 
933>  8fi  AtL  721,  —  Del.  — . 

24,  26.  That  a  coupler  on  a  railroad  ear 
was  so  worn  and  defective  as  to  permit  the 
train  to  part  indicates  negligence  on  the 
part  of  the  railroad  companvK  in  an  action 
by  an  employee  to  hold  it  liable  for  injuries 
caused  by  such  parting,  which,  unless  ex- 
plained, will  justify  the  jury  in  holding  it 
responsible  for  the  injury.  Callahan  v. 
Chicago,  B.  ft  Q.  R.  Co.  47:  587.  133  Pae. 
667,  47  Mont  401. 

26.  That  timber  which  waa  claimed  un- 
der certain  deeds  is  of  the  requisite  size  to 
meet  the  demand  of  such  deeds  sufficiently 
appears  from  testimony  that  it  was  part  of 
the  timber  described  m  the  deeds.  Wim- 
brow  V.  Morris,  47:  SSa,  84  Atl,  238,  118 
Md.  91. 

27.  The  identification  of  a  person  nalned 
in  a  pardon  is  sufficient  if  one  bearing  tiu 
name  of  the  person  so  named  testifies  that 
he  received  and  accepted  It.  Thompson  v. 
United  States,  47:  aoS,  202  Fed.  401,  120 
C,  C.  A.  576. 

28.  Intention  that  the  beneficiary  in  a 
life  insurance  policy  shall  be  a  woman  with 
whom  insured  is  living  is  shown  by  evi- 
dence that  he  had  it  msde  in  her  name  as 
his  wife,  if  he  had  held  her  out  as  his  wife 
for  several  years,  and  was  eetranmd  from 
the  woman  to  whom  he  was  locally  mar- 
ried. Axutual  L.  Ins.  Co.  v.  Cnmminge,  47: 
252,  133  Pac.  1169,  —  Or.  — , 

29.  Evidence  that  the  father  of  a  young 
child  turned  it  over  to  the  parents  of  its 
deceased  mother,  intrusting  it  to  them  to 
raise,  that  he  contributed  to  its  support, 
and  thereafter,  npon  hit  eeeond  marriage, 
took  the  child  to  his  home,  hot  allowed  it 
to  visit  its  grandparents,  is  insufficient  to 
show  a  contract  on  tiie  part  of  the  father, 
surrendering  the  permanent  custody  and 
control  of  the  child.  Jamison  v,  Cfilhert, 
47:  1133,  136  Pac,  342,  —  Okla.  — . 

30.  Evidence  that  an  elderly  man  was 
invited  to  a  lawyer's  office  where  a  deed  of 
trust  had  been  drawn  up  by  the  lawyer,  at 
the  instance  of  a  son,  by  the  terms  of  which 
the  old  gentleman's  property  was  conveyed 
to  a  trustee  for  his  life,  with  directions  to 
apply  a  certain  part  of  the  income  to  the 
support  of  the  father  and  the  balance  to  the 
expense  of  the  trust  and  payment  of  cer- 
tain mortgages  on  some  of  the  properfy; 
that  the  old  gentleman  was  urged  to  sign 
it,  and  told  that  unless  he  did  so  a  proceed- 
ing for  the  appointment  of  a  guaraian  for 
him  would  he  W^n,  and  thereupon,  under 
the  urging  of  the  lawyer  and  the  aon,  and 
without  time  to  refiect  or  consult  with 
friends,  he  signed  the  instrument,  saying  at 
the  time  that  he  was  signing  bis  life 
away, — is  sufficient  to  sustain  a  judgment 
of  Uie  trial  court  canceling  the  instrument. 
Hogan  V.  Leeper,  47:  475,  133  Pac  190,  — 
Okla.  — . 

31.  The  surrender,  by  one  who  had  ac- 
quired title  to  a  car  of  wheat  by  paying  a 
draft  to  which  a  bill  o|  lading  was  attached, 
o^theUllof  lading, to tiwxailroadeanpaBy, 
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with  directiont  to  let  the  car  at  the  elevator 
of  a  pnrchaacT,  together  with  the  drawing  of 
a  draft  on  the  purchaser  in  such  a  manner,  ai 
in  the  eoune  of  exchange,  will  require  two 
dan  before  presentation,  coDstitutes  such 
evidence  of  an  intention  to  giTe  credit  as 
will  support  the  finding  of  the  trial  conrt 
that  the  seller  cannot  recorer  the  wheat 
from  a  subvendee  to  whom  the  purchaser 
rebilled  and  sold  it  by  transfer  of  the  bill 
of  lading.  Kemper  Grain  Co.  t.  Harbor, 
47:  173,  138  Pac.  660.  80  Kan.  Si*. 

(Annotated) 

32.  The  statutory  rule  that  a  will  must 
be  proved  in  solemn  form  bj  all  the  attest- 
ing witnesses  is  of  necessity  dispensed  with 
where  the  production  of  all  is  impossible 
because  some  are  beyond  the  jurisdiction  of 
the  court,  and  in  such  cases  the  due  exe- 
cution  of  the  will  may  be  proved  by  the 
subscribing  nitnesst's  who  can  be  produced, 
and  proof  of  due  attestation  by  tne  requi- 
site number  of  witncfSfs  may  be  made  by 

Proving   the   handwriting   of   the  others, 
retls  V.  Thompson,  47:  732.  78  S.  £.  823, 
—  Ga.  — .  ( AnitoUted ) 

SS.  Evidence  of  contributions  by  a  son 
to  his  parents,  without  anything  to  show 
their  amount,  is  not  sufficient  under  the 
Federal  employers'  liability  act  to  sustain 
a  verdict  in  their  favor  for  his  death  for 
$6,000.  McCullough  v.  Chicago,  R.  I.  A  P. 
R.  Co.  47:  as.  142  N.  W.  67,  —  Iowa,  — . 

34.  In  an  action  by  the  hirer  of  a  taxi- 
cab  for  injuries,  it  is  error  to  reject  the 
testimony  of  the  defendant  taxieab  com- 
pany that  it  was  not  the  owner  of  the  car, 
where  the  plaintiff  was  allowed  to  intro- 
duce evidence  going  to  show  that  it  had 
held  itself  out  to  the  public  as  the  owncrn 
of  the  car,  and  Tt-liere  it  had  denied  in  itA 
answer  "all  and  sin^tular,  the  allofrationn 
contained  in  plaintifT's  petition,  and  espe- 
cially that  any  act  of  any  person  represent- 
ing your  respondent  contributed  in  ^ny 
WAT  to  tiie  accident."  Shield  v.  F.  Johnson 
ft  Son  Co.  47:  1080,  61  So.  787,  132  La.  773. 
Admissibility  under  particular  plead- 

iocs. 

35.  Where  the  complaint  alleges  that 
defenc'ant  acted  maliciously,  and  states  a 
ease  for  the  recovery  of  punitive  damages, 
defendant  may,  under  a  general  denial, 
prove  facts  tending  to  show  good  faith  and 
absence  of  malice  on  his  part.  Dodge  v. 
Oilman,  47:  1098,  142  N.  W.  147,  122  Minn. 
177. 

36.  In  an  action  for  defamation,  where 
the  complaint  claims  more  than  nominal 
damages  to  the  reputation  of  plaintiff,  de- 
fendant may,  under  a  general  denial,  prove 
the  bad  reputation  of  plaintiff  at  and  prior 
to  the  time  of  the  slander  or  libel,  thoug)] 
the  complaint  does  not  specifically  allege 
plaintiffs  good  reputation.  Dodge  v.  Gil- 
rnan*  47: 109B,  142  N.  W.  147,  122  Minn. 
177. 


EXAMIXATloy. 

Of  witnesses,  see  Witnesses,  2, 
47  LJl.A.(N.8.) 


EXCAVATIONS. 

Duty  frf  carrier  to  light  or  guard  ex- 
cavation on  right  of  way,  wh- 
Carriers,  2. 

Liability  of  railroad  company  for  fail- 
ing to  light  and  guard,  see  Ncgh- 
gence,  1. 

EXCEPTIONS. 

See  Appeal  and  Error,  9-12. 
By  petitioner  in  mandunns  proeced- 
ings,  eee  Mandamns.  2. 

EXECUTION. 

Homestead  ezonption,  see  Hmnestcad. 
Sate  under,  see  Judicial  Sale. 

EXECUTORS     AND  ADHINISTRA* 
TORS. 

Review  of  discretion  aa  to  amendment 
of  complaint  in  action  on  behalf  of 
decedent's  estate,  see  Appeal  an<i 
Error,  22, 

Special  deposit  by  administrator,  set 
Banks,  3. 

Right  of  action  for  causing  death,  s«« 
Death. 

Estoppel  of  administrator  to  assert 
title  to  proceeds  of  insurance  on 
decedent's  life,  see  Estc^pel,  1. 

Refllcnatlon. 

1.  Tlie  status  of  one  of  two  or  more  co- 
executors  who  has  given  a  new  bond  and  re- 
tained his  position  after  the  resignation  of 
the  others  as  an  administrator  de  honi' 
non,  and  the  limitations  upon  the  right-> 
and  power  of  administrators  de  bonis  non 
have  not  been  abrogated  nor  changed  bv  ?  i 
of  chapter  IIS  of  the  West  Va.  Code.  whii-S 
deals  merely  with  the  matter  of  resignati<  n 
and  conditions  requisite  thereto,  nor  by 

25  and  S2  of  chapter  87,  which  deal  with 
the  settlements  of  fiduciaries.  Brown  v. 
Brown,  47:  995,  78  S.  E.  1040,  —  W.  Va.  — . 
Suits  by. 

2.  One  of  two  or  more  coexeeutors,  who 
has  given  a  new  bond  and  retained  hia  pn-i- 
tion  after  the  resignation  of  the  others,  has 
the  status  of  an  administrator  de  btmit  son 
adminittratia,  and  can  sue  his  former  as- 
sociate only  for  legally  unadministered  as- 
sets remaining  in  hia  hands,  or  in  respect  to 
transactions  between  themseh'es,  but  can- 
not maintain  a  bill  to  surcharge  and  falsify 
ex  parte  settlements  made  by  the  retired 
executor,  nor  charge  him  as  for  a  devas- 
tavit. Brown  v.  Brown,  47:  995,  78  S.  £. 
1040,  —  W.  Va.  — .  (Annotated) 

3.  Property  converted  or  altered  by  an 
executor  or  administrator  from  the  Btat.> 
or  condition  in  which  the  testate  or  in- 
testate left  it  is  r^arded  in  law  and  equity 
aa  having  been  administered,  and  therefore 
not  recoverable  by  an  administrator  de 
bonis  non,  even  though  such  conversion  or 
alteration  be  an  appropriation  of  the  prop- 
erty by  the  personal  representative  to  his 
own  use,  or  amount  to  a  devastavit.  Brown 
V.  Brown,  47:  993,  78  S.  E.  104(^  —  W.  Va. 
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Dlslrlbntlon. 

Suit  over  UDadminlstered  useti,  Me 

supra,  2,  3. 
4.  UncoHectable  debts  due  hy  a  aon 
v/bo  died  in  the  lifetime  of  his  father,  to 
the  latter,  must  be  deducted  in  determining 
the  amount  which  the  son's  children  are  en- 
titled to  take  in.  the  father's  estate  as  repre- 
sentatives of  the  son.  Adams  t.  Yancey, 
47:  1036,  02  So.  229,  —  Miss.  — . 

(Annotated) 

EXEMPTIOXS. 

Civil  action  for  violating  penal  stat- 
ute forbidding  assignment  of  claim 
outside  state  to  avoid  exempti(Hi 
law,  see  Case. 

Validity  of  statute  forbidding  asaign- 
ment  of  claim  to  e%'ade  exemption 
laws,  see  Constitutional  Law,  8. 

Homestead  exemptions,  see  Homestead. 

Of  witness  from  arrest,  see  Writ  and 
Proceis,  4. 

EXPERT  TESTIMONY. 

Weight  of,  see  Evidence,  20. 

EXTENSION  OF  TIME. 

Discharge  of  surety  by,  see  Principal 
and  Surety,  2. 

EXTBADITION. 

Prosecution  for  different  offense. 

A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another 
slate,  and  who,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled, 
shall  be  delivered  up  and  removed  to  the 
state  having  jurisdiction  of  the  crime,  may 
there  be  prosecuted  for  crimes  other  than 
the  one  specified  is  the  demand  for  his  de- 
livery, without  first  giving  him  a  reason- 
able opportunity  to  return  to  the  state 
which  surrendered  him.  Re  Flack,  47:807, 
120  Pac.  541,  88  Kan.  616.  (Annotated) 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

Liabili^  generally  under,  see  Master 
and  Servant,  1-^b. 

FEELINGS. 

Damages  for  injury  to,  see  Dam- 
ages, 11. 

FELLOW  SERVANTS. 

Assumption  of  risk  of  negligence  of, 
see  Master  and  Servant,  18,  20. 

Negligence  of,  see  Master  and  Serv- 
ant. 25-31. 

FELONY. 

As  cause  of  injury,  see  Insurance,  7. 

FIDUCIARY  RELATION. 

Of  agent,  see  Principal  and  Agent,  2,  3. 

FILMS. 

Mental  anguish  as  element  of  damages 
in  case  of  loss  of  undeveloped 
&lms,  see  DamagM^  II. 
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FINDINGS. 

SuAcieney  of  tfceptim  to,  see  Appeal 

and  Error,  9. 
As  to  penalties,  generally,  see  Penalty. 

FINES. 

Diversion  of,  from  support  of  romm<m 
school,  see  Husband  and  Wife,  S. 

FIRE  INSURANCE. 
See  Insurance. 

FIRES. 

Admissibility  of  report  by  railroad 
station  agent  as  to  causa  of  fire, 
sec  Evidence,  IS, 

Insurance  against  toss  by,  see  Insur- 
ance. 

Liability  of  master  for  Are  set  hj 
servant,  see  Master  and  Servant, 

34. 

FLAGMAN. 

Municipal  ordinance  requiring  flagman 
at  street  crossing,  see  Municipal 
Corporations,  3. 

FOOD. 

State  regulation  of,  as  affecting  com- 
merce, see  Ccanmerc^  1,  S. 
Validity  of  Federal  food  and  drugs  act, 

see  Commerce,  6. 

The  word  "package,"  or  its  eqniva- 
lint  expression,  as  used  by  Congress  in  the 
food  and  drugs  act  of  June  30,  1906  (84 
Stat,  at  L.  7t(8,  cbap.  3915),  7  and  8,  ia 
dcflning  wliat  shall  constitute  adultera- 
tion and  what  misbranding  within  the 
meaning  of  the  act,  refers  to  the  immediate 
container  of  the  article  which  is  intended 
for  consumption  by  the  public,  and  not 
simply  to  the  outside  wrapping  or  box  con- 
taining the  package  intended  to  be  pur- 
cliased  by  tlie  consumer.  McDermon  t. 
SUte.  47:  984.  04  L.  ed.  7M,  38  Sup.  Ct. 
Rep.  431,  228  U.  S.  116. 

FORECLOSURE. 

Of  mortgage,  see  Mortgage,  S. 

FOREIGN  LAW. 

Judicial  notice  of,  see  Evidence,  1. 
Presumption  as  to,  see  Evidence,  2. 

FORFEITURE. 

Of  lease,  see  Landlord  and  Tenant,  2. 

Wai%'er  of  forfeiture  of  insurance  poli- 
cy, see  Insurance,  4. 

Tender  of  payment  of  note  constituting 
part  of  debt,  see  Tender. 

Of  right  to  cut  timber,  see  Timber,  8,  4. 

FORMER  SUIT  PENDING. 

As  ground  for  abatement,  see  Abate* 
ment  and  Revival,  2. 


FRATERNAL  SOCIETIES. 
See  Benevolent  Societies. 
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FRAUD  AND  DECSIT— HABEAS  OOBPUB. 


VRAVJ>  AND  DECEIT. 

Statute  of  frauds.  Bee  ContractB. 

TrnMien  in  fraud  of  creditorSf  tee 
Fraudulent  CoDveyances. 

Aa  ground  for  relief  against  divoree  de- 
cree, aee  Judgment,  10. 

FRAVDVLENT  GONVEYAHTCES. 

Sufficiency  of  evidence  of  fraudulent  In- 
tent, see  Evidence,  21. 
CroBS-examination  of  alleged  fraudulent 
grantee,  see  Witnessee,  2. 

1.  The  question  of  fraud  in  the  execu- 
tion of  a  deed  can  be  raised  by  a  stranger 
only  when  be  is  in  a  position  to  claim  title 
as  against  the  grantor.  Herron  v.  Allen, 
47:  «>48»  143  S.  W.  283,  —  8.  D.  — . 
Notice  of  trmnsferrer's  fraud. 

2.  A  transfer  of  property  for  the  pur- 
pose of  securtnff  it  for  the  benefit  of  the 
transferrer  and  bis  children,  in  fraud  of  his 
creditors,  is  not  validated  by  the  fact  that 
the  transferee  ia  ignorant  of  the  fraudu- 
lent intent.  Clowe  t.  Seavey,  47:  284,  102 
N.  £.  021,  208  N.  Y.  406. 

FREEDOM  OF  SPEECH. 

See  Constitutional  Law,  10k 

FREIGHT. 

Carriage  of.  Bee  Canion. 

FRIGHT. 

Liability  for  fri^tening  horfle,  see 
Highwaye,  3;  SailroadB,  4r6;  Neg- 
ligence, 3. 

FUGITIVES. 

JEEztradition  of.  Bee  Extradition. 

FVIjIj  FAITH  AND  CREDIT. 

To  judgm«it  of  other  atate,  aee  Judg- 
menti,  6.* 

GARNISHMENT. 

Civil  action  for  violating  penal  stat- 
ute forbidding  assigning  claim 
against  wage  earner  outside  of 
state  for  collection,  see  Case. 

PrloHUra. 

1.  As  between  a  garnishing  creditor  and 
the  bolder  of  a  check  drawn  by  a  depositor 
on  bis  account  to  one  who  hae  advanced 
him  the  amount  of  money  called  for  by  the 
check,  the  holder  of  the  check  has  the  bet- 
ter right  to  the  deposit,  to  the  amount 
called  for  by  his  check.  Farringt<m  v.  F.  E. 
Fleming  CommisBion  Co.  47:  74a,  142  N.  W. 
297,  —  Neb.  — . 

Procedure. 

2.  When  a  ^rnishee  answers  tbat  he 
has  money  in  bis  bands  belonging  to  the 
judgment  debtor,  it  is  proper  to  allow  one 
who  claims  the  money,  and  is  not  a  party  to 
the  proceedings,  to  appear  and  contest  the 
right  of  the  ^aintiff  to  apply  the  money  on 
bis  claim.  Farrington  v.  F.  E.  Fleming 
Commission  Co.  47:  743>  142  N.  W.  207,  — 
Neb.  —. 
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GAS. 

Power  of  municipal  corporrlitm  to  dis- 
criminate  against  eonsumer,  tec 
Municipal  Corporations,  4. 

Bight  of  municipality  to  compel  pt 
company  to  take  out  franchise,  aft 
Municipal  CorporaUou,  5. 

GIFT. 

To  charity,  see  Charitiea. 

1.  A  promissory  note  may  be  the  sub- 
ject of  a  gift  inter  vivos  from  the  payee  to 
the  maker.    Lanham  v.  Meadoira,  47:S9>i 
78  S.  E.  750,  —  W.  Va.  — .  j 
Delivery. 

2.  The  surrender  of  a  promiaatHy  note, 
with  intent  to  cancel  the  dwt,  ia  a  snfBrisit 
delivery  thereof  to  constitute  a  gift  inter  ri- 
voa  from  the  payee  to  the  maker.  Laaliai) 
v.  Meadows,  47:  592, 78  8.  £.  760,  —  W.  Va. 


GOVKBNOR. 

Right  of  lieutenant-govemor  to  iaBoe 
pardon.  Bee  Criminal  Law,  10-11 

GRAND  JURY. 

Production  of  bankmpf  a  IkkAs  befoit 
grand  jury  as  infringiiig  privilege 
against  self-crimination,  see  Crimi- 
nal Law,  2. 

Finding  second  Indictamtt. 

A  grand  jury  may  bring  Ji  a  seeaod 
indictment  against  the  same  person  on  the 
same  state  of  facts,  upon  the  first  one  prot- 
ing  defective,  under  a  statute  providing 
that  if  a  demurrer  is  sustained  to  an  in- 
dictment it  is  a  bar  to  another  prosecntics 
for  the  same  offoise  unless  the  court,  beinf 
of  opinion  that  the  objection  to  which  tke 
demurrer  is  allowed  may  be  avrnded  is  a 
new  indictment,  directs  the  ease  to  be  sub- 
mitted to  the  same  or  another  grand  jaij. 
Thompson  t.  United  States,  47:  »o6,  2f& 
Fed.  401,  120  C.  G.  A.  676. 

GUARANTY. 

Statute  of  frauds  as  to,  aee  Cootraeti, 
1. 

OVARANTY  INSURANCE. 
In  general,  see  Insunuioe^ 

GUARDIAN  AND  WARD. 

Desire  of  elderly  person  to  marry  u 
ground  for  appointment  of  glls^ 
dian,  see  Incompetent  Persons. 

Delay  as  bar  to  action  to  enforce  gua^ 
dian's  liability,  see  Limitatiai  of 
Actions,  S. 

HABEAS  CORPUS. 

Appeal  in  habeas  corpus  proceedingr  m> 
Appeal  and  Error,  6. 

Scope  of  writ;  questions  considered. 

The  court  baa  power  to  inquire  upw 
habeas  corpus  into  the  validity  of  a  pardon 
under  which  the  petitioner  seeks  to  be  ^ 
charged  from  the  penitentiary  wliere,  after 
the  delivery  of  tJie  pardon,  he  ii  detained  ia 
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the  cuHtodj  of  the  wardeD  upon  an  order  of 
the  governor,  purporting  to  revoke  the  par- 
don. Re  Crump,  47:  1036,  136  Pae.  428,  — 
Okla.  Crim.  Sep.  — . 

HANDWRITING. 

Proring  will  by  testimony  as  to  hand- 
writing of  attesting  witnesses,  see 
Evidence  82. 

HEAI/FH. 

Pure  food  lavs,  generally,  see  Food. 

HEARSAY. 

See  Evidence,  18-16. 

HEIRS. 

As  to  descent  and  distribution,  see 

Descent  and  Distribution, 
^tle  derived  through  deeds  from  heirs, 

see  Vendor  and  Purchaser,  2. 
Rule  in  SheU^s  Case,  see  Wills,  ^  6. 

HIGHWAYS. 

Right  of  abutting  owner  to  reimburse- 
ment by  s^et  railway  company  of 
highway  assessment,  see  Damages, 

10. 

Sight  of  abutting  owner  to  damages  for 

obstructing  access  to  street,  see 
Eminent  Domain,  12. 

Electric  railway  in  street,  as  additional 
servitude,  see  Eminent  Domain,  13. 

Surplusage  in  indictment  for  obstruct- 
ing nij^way,  see  Indictment,  etc., 

Sufficiency  of  indictment  charging  ob* 
struetion  of  highway,  see  Indict- 
ment, etc.,  5. 

Municipal  ordinance  requiring  railway 
flagman  at  street  crossing,  see 
Municipal  Corporations,  3. 

Municipal  power  over  abutting  owner, 
see  Municipal  Corporations,  4,  6. 

Municipal  power  over  gas  pipes  in 
street  see  Municipal  Corporations, 
4,  6. 

Liability  of  railroad  company  for 
frightening  horse  notwithstanding 

contributory  negligence  of  driver, 
see  Negligence,  3. 
Allegations  charging  railway  eo^any 
with  frightening  horse,  see  Plead- 
ing, 10. 

Idability  of  railway  company  for  per* 
acmal  injuries  caused  by  obstruct- 
ing crossing,  see  Railroads,  3. 

Liability  of  railway  company  for 
frightening  horse  on  highway,  see 
Railroads,  4-6. 

Rights  and  title  of  abutting  owner  gen- 
erally. 

1.  An  easement  only  in  the  street  vests 
in  the  public,  leaving  the  ultimate  fee  in 
the  abutting  owner,  under  a  statute  pro- 
viding that  the  acknowledgment  and  record- 
ing of  a  plat  shall  be  held  in  law  and  in 
equity  to  be  a  conveyance  in  fee  simple  of 
the  premises  noted  as  donated  to  the  pub- 
lic, and  the  premises  intended  for  streets 
shall  be  held  in  trust  for  the  uses  and  pur* 
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poses  intended  or  set  forth  in  ttie  plat. 
Cloverdale  Homes  v.  CloTerdale,  47:  607,  68 
So.  712,  —  Ala.  — . 

2.  An  abuttis^  property  owner  cannot 
recover  damages  for  the  doubling  of  a  single 
track  electric  railway  in  the  street  in  front 
of  bis  property,  because  of  increased  danger 
from  collision  with  passing  cars,  since  this 
danger  is  common  to  the  public  generally. 
Birmingham  R.  Light  &  Power  Co.  t.  Smyer, 
47 :  597,  61  So.  364,  —  Ala.  — . 
Liability  for  Injuries  on. 

3.  A  telephone  company  which  has  the 
right  to  maintain  its  line  along  a  highway 
is  not  liable  for  injury  caused  by  frighten- 
ing the  horse  of  a  traveler  by  bright  new 
ooils  of  wire  temporarily  placed  between 
the  traveled  part  of  the  highway  and  the 
fence,  to  be  used  in  stringing  a  new  line 
on  its  poles,  although  they  remain  where 
placed  for  severiU  days  before  the  accident 
occurs.  East  Tennessee  Teleph.  Co.  t.  Par- 
sons, 47:  losi,  159  S.  W.  684,  IM  Ky.  SOL 

HOME  EOONOMIOB. 
See  Sehoola,  1. 

HOMESTEAD. 

Dispossession  of,  by  ejecbnent,  see 
supra,  1. 

1.  Where  the  husband,  without  cause, 
abandons  his  family,  who  were  residing 
upon  the  homestead,  he  may  not  maintain 
an  action  of  ejectment  to  dispossess  his  wife 
and  family  of  said  homestead  or  any  part 
thereof.  Gooeh  t.  Qooch,  47:  480,  133  Pae. 
242,  —  Okla.  — . 

2.  By  S  1,  art.  12,  of  the  Oklahoma 
Constitution,  and  g  3346,  Comp.  Laws  1009, 
the  homestead  of  a  family  may  consist  of 
more  than  one  tract  of  land,  and  may  be 
owned  by  either  husband  or  wife,  or  by 
both  jointly,  or  one  tract  may  be  owned 
one  and  the  other  tract  owned  1^  the  other, 
so  long  as  the  aggregate  number  of  acres 
occupied  as  a  home  does  not  exceed  160 
acres.  Gooch  t.  Qooch,  47:  480^  133  Pas. 
242,  —  Okla. 

HOMICIDE. 

Reversible  error  in  admission  of  evi- 
dence, see  Appeal  and  Error,  31. 
Correctness   of   instnutinis   in,  see 
Trial,  12. 

HORSES. 

Liability  for  frightening  horse  on  high- 
way, see  Highways,  S;  Niyligcnce, 
3;  Railroads,  4r-6. 

HTSBAND  AND  WIFE. 

-Measure  of  damages  in  action  for  per- 
sonal injury  to  wife,  see  Damages, 

3. 

As  to  divorce  or  separation,  see  Divorce 

and  Separation. 
Right  ot  wife  in  homestead,  see  Home- 
stead, 1. 
Aa  to  marriage,  aea  Marriaga. 
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Criminal  liability  of  husband  for  de- 
sertion and  noneupport  of  wife, 
see  infra,  6,  6. 

1.  A  tradesman  approached  by  a  vife 
to  fumiih  family  neceasariea  on  credit  for 
the  first  time  cannot  aBsume  that  she  hai 
authority  to  pledge  her  husband's  credit 
therefor.  James  SfcCreery  k  Co.  v.  Mar- 
tin, (N.  J.  Err.  A  App.)  47:  279,  87  Atl. 
433,  —  N.  J.  — . 

2.  A  man  who  furnishes  his  wife,  with 
whom  he  is  living,  an  allowance  sufficient 
to  purchase  the  necessaries  for  the  family, 
is  not  liable  for  goods  of  the  general  de- 
scription of  necessaries  furnished  to  her  on 
credit  which  he  has  forbidden  her  to  pledge. 
James  McCreery  &.  Co.  v.  Martin  {N.  J. 
Err.  &  App.)  47:  379,  87  Atl.  433.  —  K.  J. 
— ,  (Aiinotated) 
Rl^ts  of  bvslmnfl's  creditors. 

Con%'eyai)ce  to  wife  as  affecting  hus- 
band's creditors,  see  infra,  3. 

Cross-examination  of  husband  making 
conveyance  to  wife,  see  Witnesses, 
2. 

3.  The  contingent  liability  of  an  unre- 
leaaed  assignor  of  a  leasehold  for  rent  U 
an  existing  e<^ui^  within  the  meaning  of 
a  statute  providing  that  a  conveyance  b^  a 
man  to  bis  wife  shall  not  affect  existing 
equities  in  favor  of  creditors  of  the  grantor 
at  the  time  of  the  transfer.  Sallaske  v. 
Fletcher,  47:  390,  132  Fae.  648,  73  Wash. 
603.  (Annotated) 
Aotlona  by  wife. 

4.  The  authorization  of  the  husband  to 
the  wife  is  unnecessary  in  a  suit  by  her  for 
damage  resulting  from  personal  injuries  to 
her,  vrhieh  damagm  are  "recoverable  by  her- 
self alone."  Shield  v.  F.  Johnson  «  Son 
Co.  47:  1080,  61  So.  787,  132  Ia.  773. 
Atandoiunent  of  wife. 

Territorial  limitation  as  to  criminal 
jurisdiction  to  compel  husband  to 
support  wife,  see  Courts,  3,  4 

Cruel  and  unusual  punishment  under 
statutes  relating  to  desertion  or 
nonsupport  of  wife  by  her  husband, 
see  Criminal  Law,  6. 

Failure  to  support  wife  as  ground  for 
divorce,  see  Divorce  and  Separa- 
tion, 2. 

Abandonment  of  wife  as  affecting  home- 
stead, see  Homestead,  1. 

Privilege  of  husband  as  witness  from 
arrest  for  desertion  or  nimsupport 
of  wife,  see  Writ  and  Process,  4. 

5.  Chapter  163,  Kansas  Laws  of  1911, 
relating  to  desertion  and  nonsupport  of  a 
wife  by  husband,  which  authorizes  the  war- 
den or  official  in  char^  of  the  penitentiary 
or  reformatory  to  which  the  husband  may 
be  sentenced,  to  pay  over  to  the  wife  a.sum 
equal  to  such  amount  as  may  be  allowed 
by  law  to  such  convict  for  eacn  day's  hard 
labor  performed  by  him,  is  not  unconsti- 
tutional, where  there  is  no  law  by  which  the 
c<mvict  receives  wages  for  his  labor.  State 
v.  Gillmore,  47:  917,  129  Pae.  1123,  88  Kan. 
839. 

8.  Chapter  163,  Kansas  Laws  of  1911, 
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wife  by  husband,  and  providing  that  tht 
court  may  parole  or  release  the  hu^nd  n 
condition  that  he  provide  periodical  snp- 
port  for  his  wife,  is  not  void  as  being  t 
diversion  of  a  line  from  tfae  support  of 
common  schools  as  required  by  the  Coosti- 
tution,  as  such  payment  cannot  rightfully  be 
considered  a  fine.  State  v.  GiUmore,  47: 
ai7,  129  Fa«.  1123,  88  Kan.  835. 

XOENTITT. 

Farol  evidence  to  identify  legatee  is 
will,  see  Evidence,  12. 

Sufficiency  of  evidence  aa  to,  see  Evi- 
dence, 27. 

Of  logs  claimed  under  deed,  as  qneitiM 
for  jury,  see  Trial,  3. 

IliliEGAIi  GONTBAOTS. 
See  Contracts,  3-6. 

ILLNESS. 

As  ground  for  dissolution  of  partaci^ 
ship,  see  Partnership. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  3,  4. 

IMPLIED  COVENANTS. 

In  lease,  see  Landlord  and  Tenant  L 

IMPROVEMENTS. 

Lien  for,  see  Mechanics*  Liena. 

IMPUTED  NOTICE. 

See  Notice. 

INCOMPETENT  PERSON. 

Annulment  of  marriage  of,  see  Uar 
riage. 

Illness  as  ground  for  dissolution  of 

partnership,  see  Partnership. 
Competency  of  witnesses,  see  Witnesaet, 

What  constitutes  incompetency. 
As  to  infants,  see  Infants,  2. 

The  fact  that  a  man  seventy-six 
years  of  age  desires  to  marry  is  not  suffi- 
cient ground  for  t-he  appointment  of  s 
guardian  of  his  property.  Hogan  t.  Leeper, 
47:  475.  133  Pac.  190,  —  Okla.  — . 

(Annotated) 

INDEMNITY. 

In  general,  see  Insaranee. 

INDICTMENT.  INFORMATION.  AND 
COMPLAINT. 

Simultaneous  trial  upon  two  separate 
indictments,  see  Criminal  Law,  1. 

Prohibition  to  prevent  trial  court  fnn 
entertaining  plea  to  indictment,  see 
Prohibition,  I. 

Surplnsafce. 

Surplusage  in  Indictment  for  obstruct- 
ing highway,  see  supra,  1. 

1.  Although  as  a  general  rule  an  in- 
dictment for  a  statutory  offense  is  good  if 
the  offense  is  charged  in  the  language  of 
the  statute,  yet  imre  in  a  proseentiiHi 


INFANTS— INJUNCTION. 


126T 


under  a  statute  relating  to  the  otwtructloQ 
of  a  publie  road,  in  which  the  language  of 
the  statute  is  that  "any  person  wno  shall 
.  .  .  obstruct  or  injure  any  road,"  the 
word  "public"  being  omitted,  the  indict- 
ment alter  charginf;  the  obstruction  of  a 
"road"  contains  further  allegation  showing 
the  road  to  be  a  private  one,  thereby  ef- 
fectively negativing  the  offense  meant  to 
be  covered  by  the  statute,  the  descrlptiTe 
language  cannot,  upon  demurrer,  be  rejected 
as  surplusage  so  as  to  hold  the  indictment 
good.  State  v.  Massie,  47:  679,  78  S.  E.  882, 
—  W.  Va.  — .  (AnnoUted) 
Receiving  stolen  property. 

2.  Failure  of  an  indictment  for  receiv- 
ing money  stolen  from  the  mails  to  charge 
the  intent  with  which  the  money  was  re- 
i-eived,  or  from  whom  it  was  concealed,  or 
the  name  of  the  own<er,  is  not  fatal  under 
a  statute  providing  for  a  punishment  of  anv 
person  who  shall  receive  or  conceal  any  bank 
note,  etc.,  Icnowing  it  to  have  been  stolen 
from  the  mail.  TbcHnpson  v.  United  States, 
47:  ao6,  202  Fed.  401,  120  C.  C.  A.  676. 
Qnaslilng. 

Finding  second  indictment  after  de- 
murrer is  sustained  to  first,  see 
Grand  Jury. 

3.  An  indictment  cannot  be  quashed  be- 
cause it  was  found  upon  illegal  evidence. 
Xoll  T.  Dailcy,  47:  iao7,  70  S.  E.  608,  — 
W.  Va.  — .  (Annotated) 

4.  An  indictment  cannot  be  quashed  be- 
cause a  former  one  for  the  same  offense  is 
pending.  Thompson  v.  United  States,  47: 
306,  202  Fed.  401,  120  C.  C.  A.  675. 

6.  An  indictment  under  $  ISlSa  80,  W. 
Va.  Code  Supp.  1909,  for  <^tructing  a 
public  road,  which  charges  that  the  defend- 
ant obstructed  "a  eerUiin  road  and  pass 
way,  .  .  .  said  road  and  pass  way  be* 
ing  lawfully  owned  and  used  by  said  A.  8. 
P.,"  and  which  omits  the  words,  "and  to 
which  road  the  public  has  a  right  of  or  is 
not  denied  the  use,"  employed  in  §  ISISa  of 
the  West  Virginia  statute  defining  a  public 
road,  failing  to  describe  a  public  road,  does 
not  charge  an  offense  under  the  statute,  and 
should  be  quashed  on  demurrer.  State  t. 
Massie,  47:  679,  78  S.  E.  382,  —  W.  Va.  — . 

INFANTS. 

Territorial  limitation  as  to  criminal 

jurisdiction  to  compel  parent  to 
support  child,  see  Courts,  1,  2. 
Negligence  towards  children,  see  Negli- 
gence, 2. 

Onstody. 

Review  of  order  awarding  custody  of 
minor  child,  see  Appeal  and  Error, 
6. 

Sufficiency  of  evidence  of  surrender  of 
custodv  by  parent,  see  Evidence,  29. 

1.  The  uni^tness  which  will  deprive  a 
parent  of  the  right  to  the  custody  of  his 
minor  child  must  be  p<»itive,  and  not  com- 
parative; and  the  mere  fact  that  his  minor 
child  might  be  better  cared  for  by  a  third 
person  is  not  sufScient  to  deprive  the  par- 
ent of  his  right  to  its  eustody.  JanuMn 
47  L.R.A.(N.S.l 


V.  Gilbert,  47:  1133,  135  Fac.  342,  —  Okla. 

2.  It  is  not  sufficient,  to  establish  the 

unOtnesB  of  a  parent  for  the  custody  and 
control  of  his  minor  child,  to  show  that 
he  has  some  faults  of  character  or  bad 
habits:  it  must  be  shown  that  his  con- 
dition in  life  or  hia  character  and  habits 
are  such  that  provision  for  the  child's 
ordinarv  comfort  and  contentment,  or  for 
its  intellectual  and  moral  development,  can- 
not be  reasonably  expected  at  the  parent's 
hands.  Jamison  t.  Gilbert,  47:  1x33,  186 
Pac.  342,  —  Okla.  — . 
Contracta;  dlsafflrmanM. 

3.  An  infant  may  avoid  his  contracts 
either  before  or  after  he  arrives  at  lawful 
Age.  Ex  parte  McFerren,  47:  543,  68  So. 
159,  —  Ala.  — . 

4.  An  infant  who  leases  real  estate 
under  a  contract  by  which  he  Is  to  i)ay 
rent  for  a  certain  number  of  months,  after 
which  he  is  to  receive  a  deed  for  the 
premises,  and  under  which  failure  to  make 
payments  will  create  a  forfeiture  of  his 
rights,  may,  in  case  he  never  takes  posses- 
sion of  the  property,  and  his  contract  is 
forfeited  during  his  minority,  recover  the 
payments  which  he  has  made  under  the 
contract.  Ex  parte  McFerren,  47:  543,  63 
So.  169,  —  Ala  — .  (Annotated) 

INFORMATION. 

For  criminal  offense,  see  Indictment, 

etc. 

INUFRITANOE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Appeal  in  injunction  case,  see  Appeal 
and  Error,  1. 

Disobedience  of,  as  contempt,  see  Con- 
tempt, 8. 

Revival  of  decree,  see  Judgment,  7. 

As  to  prohibition,  see  Prohibition. 

CroBB-examination  of  defendant  in  suit 
to  enjoin  sale  of  property,  see  Wit- 
nesses, 2. 

Injury  or  Inconvenience  to  defendant. 

1.  An  injunction  will  not  be  issued  to 
compel  the  removal  of  the  wall  of  a  build- 
ing which,  owing  to  climatic  conditions  dur- 
ing process  of  construction,  bulged  over  the 
division  line  about  2  inches,  several  feet 
above  the  earth,  where  the  injury  to  the 
adjoining  owner  is  at  the  time  of  suit 
trifling,  and  at  no  time  can  be  so  great 
that  it  will  not  be  many  times  outweighed 
bv  the  expense  of  moving  the  wall.  Coombs 
V*  Lenox  Realty  Co.  47:  1085,  88  Atl.  477, 
—  Me.  — . 

Mandatory  injunction. 

Appeal  from  denial  of  mandatory  in- 
junction, see  Appeal  and  Error,  1, 
2. 

2.  Where  the  status  intended  to  be 

preserved  by  prohibitory  injunction  is 
changed  or  disturbed  by  the  defendant  in 
violation  of  that  writ,  such  defendant  may 
be  eunpelled  by  a  mandatory  injunction 

Digitized  byGoOglC 


iuued  before  a  trial  on  the  merits  to  re- 
store such  Btatiu.  Vieksborg,  S.  ft  P.  K. 
Co.  T.  Webster  Sand,  O.  ft  Conatr.  Co.  47: 
155,  62  So.  140.  132  La.  lOSl. 

(AnnoUted) 
Illegal  or  tortlons  acta;  crimes. 

3.  An  injunction  may  issue  to  restrain 
the  continued  publication  of  the  names  of 
the  signers  in  connection  with  a  petition 
after  the  signers  have  disowned  and  repu- 
diated It  as  having  been  signed  under  a 
misapprehension.  Bebwartz  T.  Edrington, 
47:  gai,  62  So.  660,  —  La.  — . 

4.  Injunction  lies  against  the  pollution 
of  a  stream  in  such  a  manner  as  to  cm- 
stitute  a  public  nuisance,  although  such 
pollution  is  by  statute  made  a  misdemeanor 
punishable  by  fine  or  imprisonment.  Com. 
V.  Kennedy,  47:673,  87  Atl.  60S.  240  Pa. 
214.  (Annotated) 
Acalnst  legal  proceedings. 

5.  The  pendency  in  equity  of  the  same 
cause  of  action  between  the  same  parties 
will  not  authorize  an  injunction  against  a 
subsequent  action  at  law  in  another  state 
by  the  defendant  against  the  plaintiff,  un- 
less it  appears  that  the  prosecution  of  the 
second  suit  will  be  inequitable  and  unjust. 
Ambursen  Hydraulic  Constr.  Co.  t.  North- 
em  Contracting  Co.  47:  684,  78  8.  E.  840, 
—  Ga.  — . 

6.  The  fact  that  the  defendant  in  an 
equitable  action  in  one  state  procured  an- 
other to  be  made  a  party  and  asked  for  and 
obtained  from  the  court  a  protective  bond 
from  the  complainant,  together  with  the 
fact  that  the  contract  involved  in  the  suit 
was  to  be  performed  in  the  state  in  which 
the  equitable  suit  was  brought,  and  that  the 
witnesses  1^  whom  the  breach  of  the  con- 
tract and  other  relevant  issues  may  be  es- 
tablished are  more  accessible  in  that  state, 
are  not  sufficient  to  authorize  an  injunc- 
tion against  a  subsequent  action  at  law  in 
another  state  by  the  defendant  against  the 
complainant,  for  damages  arising  out  of  the 
same  contracts.  Ambursen  Hydraulic  Constr. 
Co.  T.  Northern  Contracting  Co.  47:  684,  78 
S.  E.  840,  —  Oa.  — . 

Against  officers  generallr. 

7.  Equity  will  restrain  a  municipal  cor- 
poration from  proceeding  under  an  illegal 
and  invalid  order  or  resolution  to  remove 
an  alleged  nuisance,  where  private  rights 
ar&  unlawfully  encroached  upon  and  irrep- 
arable injury  will  ensue.  Parker  v.  Fair- 
mont, 47:  H38,  79  S.  E.  660,  —  W.  Va.  — . 

insapte:  pbrsons. 

See  Incompetent  Persons. 

INSANITY. 

See  Incompetent  Persona. 

INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 

Of  bank,  see  Banks,  1-3. 
Fraudulent  conveyance  by  insolvent,  see 
Fraudulent  Conveyances. 

INSPECTION. 

Master's  duty  as  to.  see  Master  and 

Servant,  9.  10. 
47  L.RJi.<N£.) 


Servant's  duty  as  te^  sea  Blasts  uA. 
Servant,  16, 19. 

INSTRUCTIONS. 
See  TriaL 

mSURABXiB  INTBBBST. 

See  Insurance,  3. 

INSURANCE. 

Matters  as  to  benevolent  societies  otb- 
er  than  insurance,  see  Benevolat 
Societies. 

Bights  in  proceeds  of  insurance  of  ctr- 
go  for  account  of  whom  it  ouy 
concern,  see  Carriers,  3. 

Estoppel  of  divorced  husband  to  assert 
title  to  proceeds  of  insurance  bj 
leaving  policy  in  possession  of  wife, 
see  Estoppel,  1. 

Sufficiency  of  evidence  of  intention  re- 
specting beneficiary  in  life  insui- 
ance  policy,  see  Evidence,  2S. 

Snfflmency  of  complaint  in  action  \ij 
cargo  owner  to  recover  iiuun«e 
proceeds  from  earner,  see  Hesd- 
mg,  11. 

Bight  nnd  maimer  of  dolnc  business. 

1.  Undertaking  to  meet  the  expense  of 
defrading  suits  against  physicians  for  civil 
malpractice,  to  the  total  expenditure  of  ■ 
specified  amount,  for  compensation,  is  in- 
surance within  the  meaning  of  a  statute 
requiring  the  filing  of  a  bond  and  sccuiing 
authority,  to  be  entitled  to  do  business  ia 
the  state.  Physicians'  Defense  Co.  r.  Coop- 
er, 47:  390,  199  Fed.  576,  118  C.  C.  A  50. 

(Amiotated) 

VaUdltf  of  poUcjr. 

Validity  of  life  insoranee  policy  tain 
out  in  favor  of  paramour,  see  so- 
pra,  3. 

2.  An  insurance  policy  may  be  msde  id 
favor  of  one  by  an  adopted  name.  Mutual 
L.  Ins.  Co.  v.  Cummings.  47:  35a,  133  Fse. 
1169,  —  Or.  — . 

Insurable  Intorest. 

3.  A  life  insurance  policy  taken  out 

a  man  in  favor  of  his  paramoor,  with  whom 
he  is  ill^ally  living  as  his  wife,  msy  be 
oollected  oy  her.  Mutual  Xa  Ins.  Co.  t. 
Cummings,  47:  352,  133  Pac  U69,  —  Or.  — - 

(Annotated) 

Waiver  or  estoppel. 

Waiver  of  right  to  second  appraissi, 
see  infra,  6. 

4.  The  granUng  of  a  vacancy  permit 
by  an  Insurance  company  is  a  complete 
waiver  of  any  forfeiture  of  the  policy  by 
reason  of  previous  vacancy  of  the  insUTH 
building,  and  gives  the  policy  the  same 
binding  force  which  it  originally  possessed, 
so  that  the  insurance  company  is  liable  for 
a  loss  occurring  while  the  building  is  stilt 
vacant  and  subseQ|uent  to  the  expiration  of 
the  vacancy  permit,  but  within  the  period 
limited  for  vacancy  without  such  pwnit, 
estimating  that  period  from  the  expiration 
of  the  vacancy  permit.  Caledonian  Ins.  Co. 
T.  Smith,  47:  6ig»  62  So.        —  Fla.  — ■ 

(Aonotatedt 
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Appralml  at  torn. 

6.  Upon  tn  appr&iBal  as  required  by 
the  terms  of  a  Are  tnsuraace  policy  in  the 
event  of  a  loss,  and  a  disaereement  as  to 
the  amount  of  such  loss,  t£e  insured  has 
the  right,  if  he  deiaands  it,  to  introdnea 
eridence  before  the  appraisers  as  to  the  ex- 
tent of  his  loss,  and  vhere  he  is  refused 
permiBsion  upon  demand  to  introduce  evi- 
dence, the  award  is  not  binding  upon  him. 
^tna  Ins.  Co.  Jester,  47:  1191,  132  Pae. 
130,  —  Okta.  — .  (Annotated) 

6.  An  insurance  company,  by  asserting 
the  validity  of  an  an'ard  of  appraisers, 
waives  its  right  to  have  the  loss  again  ap- 
praised when  the  first  award  is  set  aside 
for  invalidity.  JBtn^  Ins.  Co.  t.  Jester,  47: 
xigi,  132  Pac.  130,  —  Okla.  — . 

Risks  and  causes  of  loss  or  injury. 

7.  A  felon  caused  by  an  accidental 
bruise  upon  the  finger  of  the  holder  of  an 
accident  insurance  policy  is  within  the 
clause  of  the  policy  providing  compenBation 
for  accidental  injury  resulting  from  some 
violent,  external,  and  involuntary  cause, 
leaving  external  and  visible  marks  of  a 
wound.  RobinsM  v.  Masonic  Protective 
Asso.  47:  934,  88  AtL  631.  —  Vt.  — . 

(Annotated) 

Extent  of  Injury. 

8.  Total  disability  ensuing  within  twen- 
ty-four hours  after  an  accident,  although 
not  within  the  calendar  day  upon  which  it 
occurs,  is  within  the  operation  of  a  pro- 
vision of  an  accident  insnranee  poli^  fm 
indemnity  for  an  injury  which  totally  dis- 
ables insured  from  '^he  date  of  the  acci- 
dent." Robinson  v.  Masonic  Protective 
Asao.  47:  914,  88  Atl.  531,  —  Vt.  — . 
Interest  in  proceeds. 

9.  CTiildren  who  are  entitled  to  the  pro- 
ceeds of  a  policy  of  insurance  on  uieir 
father's  life  in  ease  of  the  death  of  his 
wife,  the  prior  beneiiciary,  in  his  lifetime, 
cannot  claim  the  proceeds  in  ease  the  father 
dies  before  his  wife,  although  she  has  been 
deprived  of  the  right  to  the  money  by  di- 
vorce proceedinf^e.  Sea  v.  0>nrad,  47:  X074, 
169  S.  W.  622.  155  Ky.  61. 

10.  A  paid-up  life  insurance  policy  tak- 
en by  a  man  for  the  benefit  of  his  wife  is 
within  a  statute  providing  that  upon  di- 
vorce the  court  shall  restore  any  property 
which  either  p»^y  uiaj  have  obtained  di- 
rectly or  indirectly  from  or  through  the 
other  during  marriage  and  in  consideration 
or  by  reason  thereof.  Sea  v.  Conrad,  47: 
1074,  159  S.  W.  622,  155  Ky.  51. 
Employers'  liability  Insurance. 

11.  The  holder  of  an  employers'  liabili- 
ty insurance  policy  which  provides  that, 
upon  occurrence  01  an  accident,  he  shall 
give  notice  thereof  to  the  insurer  immedi- 
ately, and  at  the  latest  within  ten  days, 
ii  not  required  to  give  such  notice  before 
he  himself  receives  it.  John  B.  Stevens  & 
Co,  V.  Frankfort  Marine,  Aoci.  &  Plate 
Glass  Ins.  Co.  47:  >«4*  207  Fed.  757,  —  C. 
a  A.  — .  (Annotated) 

12.  The  cost  and  expenses  on  appeal,  as 
well  as  those  incurred  on  the  trial,  by  the  | 
holder  of  an  employers*  liability  insurance 
47  LJK.A.(N.S.) 


policy  in  defense  of  an  action  against  lum 
by  an  injured  employee,  are  recoverable 
from  the  insurer  i>  case  it  refuses  to  con- 
duct the  defense,  under  a  provision  in  the 
policy  that  if  any  proceedings  are  taken 
to  enforce  a  claim,  the  insurer  shall,  at  its 
own  cost,  undertake  the  defense.  John  B. 
Stevens  ft  Go.  v.  Frankfort  Marine,  Aeci. 
ft  Plate  Glass  Lis.  On.  47:  sax4,  207  Fed. 
767,  —  a  G  A.  ^ 

INTENT. 

Sufficiency  of  evidence  of  intent,  see 

Evidence,  28. 
Allegation  of  intent  in  charging  re- 
ceipt of  money  stolen  from  mails, 
see  Indietmui^  etc,  2. 

INTEREST. 
On  award. 

1.  If  payment  of  the  amount  of  an 
award  fixed  by  a  railroad  commission  as 
compensation  to  a  public  utility  corpora- 
tion operating  a  municipal  waterworks 
pUmt,  for  the  plant,  which  is  taken  by  the 
municipality,  is  delayed  after  the  munici- 
pality has  taken  poBsesston  of  the  plant, 
legal  interest  must  be  provided  thereon. 
Appleton  Waterworks  Co.  v.  Railroad  Com- 
mission, 47:  770,  142  N.  W.  476,  —  Wis.  — . 

2.  The  consent  of  a  public  utility  cor- 
poration and  its  receiver  to  the  entry  of  a 
court  order  directin|;  the  delivery  of  its 

Sroperty  to  a  municipality  on  a  certain 
ate,  and  tiie  payment  by  we  municipality 
of  tiie  amount  of  the  purchase  price  as 
fixed  by  the  railroad  commission  at  a  sub- 
sequent date,  and  the  receipt  of  the  award 
by  the  receiver,  pending  proceedinga  to  alter 
and  amend  the  order  of  the  railroad  com- 
mission, is  not  a  waiver  of  alt  claims  for 
interest  on  the  award,  where  there  was  no 
intoition  on  the  part  of  either  party  that 
there  should  result  thereby  any  chsMe  in 
their  rights.  Applet<Hi  Waterworks  Co.  v. 
Railroad  Commuiaion,  47: 770,  142  N.  W. 
476,  —  Wis.  — . 

INTERSTATB  COMHKRCB. 
See  Commerce. 

INTBRURBAN  RAIIiWATS. 

Validity  of  state  statute  abolishing  fel- 
low servant  rule  as  to  employees 
of,  see  Oonstitutional  Law,  7. 

INTERVENTION. 

In  garnishment  proceedings,  see  Gar- 
nishment, 2. 

INTOXICATING  lilQVORS. 

Abatement  of  cause  of  action  on  saloon 
keeper's  bond,  see  Abatement  and 
Revival,  I. 

Liability  on  statutory  liquor  bond,  see 
Bonds,  1,  2. 

Municipal  jurisdiction  over  sale  of  in- 
toxicating liquors  in  navigable 
boundary  river,  see  Boundaries. 

Implied  power  of  brewing  corporation 
to  coDstmet  saloon,  see  Corpora-^ 
ti«M»  ^  Digitized  by  LjOOg  IC 
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Itemed/  of  brewing  eoi 
tilifw  vim  cimtrw 
tiou,  4. 

Estoppel  to  eonteit  v- 
tory  liquor  bond, 

Relarawsy  of  erideno 
on  iwue  of  contri 
aee  Eridence,  16. 

BightB  and  liabilitier 
for  saloon  pur] 
and  Tenant,  S. 

Parties  to  suit  on 
*  aee  Parties. 

Keleaae  of  miret; 
bond,  see  Pri 

Vnlawftil  sales. 
Default  judgmen 

payments  fo 

see  Judgme* 
Conclusiveness 

for  recovei 

liquors  un' 

ment,  5. 
Revival  of 

sales,  see 
A  liquor  ti 
state  for  a  busir 
Federal  military 
vent  a  criminal 
States  courts  f 
there,  althoufih 
the  same  punisl 
vide  for  the  v 
within  the  jur* 
V.  Scherno,  47: 
269. 


INVERSE  • 
Of  mort 
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JOINT  CI 
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own  limitation.    Barclay  v.  Barrie,  47:  839, 
102  N.  E.  602,  209  N.  Y.  40. 
KITect  and  c;onclnslToness. 

Pendency  of  one  euit  as  abatement  of 

another,  aee  Abatement  and  Re- 

TiTal,  2. 

4.  An  order  unappealed  from,  compel- 
ling election  as  to  which  of  two  theories  of 
a  case  plaintiff  will  adopt,  and  eranting 
leave  to  amend  and  set  forth  more  fully  the 
theory  chosen,  becomes  the  law  of  the  case 
upon  the  character  of  the  complaint  and 
the  nature  of  the  issuea  involved.  Zeiser  v. 
Cohn,  47:  186,  101  N.  E.  184,  207  N.  Y.  407. 

6.  The  amount  for  which  judgment  may 
be  entered  in  an  action  under  N.  D.  Rev. 
Codes  1905,  §  9300,  for  the  recovery  of 
amounts  paid  for  intoxicating  liquor  sold 
in  violation  of  the  prohibition  law,  is  not 
admitted  by  failure  to  answer,  under  §  7001, 
subd.  1,  authorizing  judgment  by  default 
without  assessment  of  damages  in  an  ac- 
tion arising  on  contract  "for  the  recovery 
of  money  only,"  aa  auch  itatute.  contem- 
plates proof  in  all  cases  except  where  the 
contract  by  its  terms  makes  proof  of  the 
amount  of  recovery,  such  as  a  promissory 
note  or  similar  contract  which  establishes 
the  specific  amount  of  liability.  Nader- 
hoff  T.  George  Benz  &,  Sons,  47:  S53,  141  N. 
W.  501,  25  N.  D.  165. 
Foreign  Jadgmenta. 

6.  Where  a  husband  residing  witb  his 
family  in  one  state  abandons  liis  family, 
takes  up  his  residence  in  another  state,  and 
brings  an  action  for  divorce  there,  obtain- 
ing service  by  publication,  the  wife  not  be- 
ing personally  served  and  not  appearing  in 
the  action  and  without  actual  notice  of  the 
pendency  thereof,  a  decree  of  divorce  ren- 
dered in  such  action  cannot  affect  the  rights 
that  the  wife  and  children  have  acquired 
as  members  of  the  plaintilT'i  family  in  his 
property  located  in  the  former  state.  Gooch 
V.  Gooch,  47:  480,  138  Pac.  242,  —  Oltla.  — . 
Revival. 

7.  Statutory  provisions  limiting  the 
time  within  which  a  revivor  of  an  action 
or  judgment  must  be  had  in  case  of  the 
death  of  one  or  more  of  the  parties  there- 
to do  not  include  the  state  or  apply  to  it, 
so  as  to  prevent  the  enforcement  of  a  judg- 
ment in  favor  of  the  state,  perpetually  en- 
joining the  maintaining  of  a  common  nui- 
sance under  the  prohibitory  liquor  law  on 
certain  premises,  and  adjudging  that  the 
attorney's  fees  and  costs  in  the  case  be  a 
lien  thereon,  after  the  expiration  of  the 
time  limited  by  the  statute.  State  r.  Dix- 
on, 47:  905,  135  Pac.  668,  90  Kan.  S04. 

(Annotated) 

Relief  agnlnst. 

As  to  new  trial,  see  New  Trial. 
Grounds  for  new  trial,  see  New  Trial. 
Allowing  additional  time  to  answer  on 

vacating    default   judgment,  see 

Pleading,  4. 

8.  A  judgment  by  default  may  be  va- 
cated  without  an  aflfidaTit  of  merits,  where 
judgment  was  erroneously  entered  on  de- 
fault without  an  assessment  of  damagea 
or  notice  to  defendant  in  a  ease  where  such 
47  LJtJL.(N.S.) 


assessment  and  notice  were  required.  Nad- 
erhoff  V.  George  Benz  &  Sons,  47:  853^  141 
I  N.  W.  501,  25  N.  D.  166. 

9.  An  affidavit  of  merit  by  defendant's 
attorney,  reciting  thai  affiant  received  a 
copy  of  the  pleadings  served  00  defendant, 
together  with  information  to  make  an  an- 
swer, and  from  such  information  infonned 
defendant  that  he  had  a  good  and  meri- 
torious defense,  and  now  states  the  same 
to  the  court  as  further  shown  by  the  an- 
swer, referred  to  and  made  a  part  of  the 
affidavit,  is  insufficient  to  invoke  the  court's 
discretion  under  N.  D.  Rev,  Code  1906,  8 
6884,  to  vacate  a  regularly  entered  judg- 
ment of  default  OD  the  ground  of  excusable 
neglect,  where  such  aflTidavit  fails  to  state 
that  affiant  has  been  fully  and  fairly  in- 
formed of  all  the  facts  in  the  case,  and  be- 
lieves therefrom  that  defendant  has  a  meri- 
torious defense,  and  no  facts  are  recited 
concerning  the  defense  except  in  the  pro- 
posed answer,  which  is  verifled  by  the  at- 
torney on  information  and  belief.  Nader- 
hoff  T.  George  Benz  &  Sons,  47:  853,  141  N. 
\V.  501,  25  N.  D.  165. 

10.  A  complainant  in  a  direct  proceed- 
ing to  set  aside  a  decree  of  divorce  because 
of  fraud  and  lack  of  jurisdiction  need  not 
submit  himself  to  the  jurisdiction  of  the 
court  to  pass  upon  the  merits  of  the  di- 
vorce action,  nor  show  a  meritorious  de- 
fense to  -such  action.  Atkinson  v.  Atkin- 
son, 47:  49%  134  Pac.  596,  — -  Utah,  — ^ 

JUDIOIAIi  NOTICE. 
See  Evideneet  1. 

JUDIGIAIi  SALE. 

Laches  as  precluding  relief  by  unsuc- 
cessful bidder,  see  Limitation  of 
Actions,  1. 

License  tax  on  purchasers  at  tax  sales, 
see  License,  1-4. 

Judgment  against  a  nonresident, 
founded  on  substituted  service  of  process 
and  attachment  of  real  estate  within  the 
state,  does  not  give  such  a  lien  upon  the 
property  as  to  support  a  second  levy  of  exe- 
cution for  deficiency  in  case  the  debtor  re- 
deems from  the  sale  under  the  first  one. 
Herron  T.  Allan,  47=  >048|  143  N.  W.  283,  — 
S.  D.  — .  (AnnoUted) 

JtrRlSDiOTlON. 

Of  appellate  court,  see  Appeal  and 
Error. 

Of  municipal  corporation  over  bound- 
ary river,  see  Boundaries. 

Of  courts,  generally,  see  Courts. 

Plea  to  junsdiction  in  criminal  ease, 
see  Criminal  Law,  4. 

Equitable  jurisdiction,  see  Equity. 

To  grant  injunction,  see  Injunction. 

Effect  of  lade  of,  on  divorce  decree  mb 
Judgment,  0,  10. 

JTTRISDICnONAI.  AMOUNT. 

To  confer  appellate  jurisdiotlon,  see 
Appeal  MM  Error,  7. 
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127ft  JURY- 
JURY. 

Stttlag  asid*  rerdiet  beeauM  juror 
WM  iiuulverteDtly  given  wrong 
uune,  MA  Appeal  and  Error,  39. 

Pnjudicial  error  in  orerniUng  chal- 
lenge to  juror,  M  AppMl  and 
Error,  40. 

Prodnetion  of  bankrapt's  booki  before 
Jury  ai  infringing  privily 
against  Mlf-crimination,  eee  Crim- 
inal Law,  2. 

As  to  grand  jury,  see  Grand  Jury. 

Verdict  ar  flndinga  of  jniy,  see  Trial. 

Bight  to  trial  bj. 

1.  The  defendant  In  a  suit  to  cancel 
a  deed  <A  trust,  alleged  to  have  been  ex- 
ecuted under  duress,  is  not  entitled  to  a 
jury  trial,  though  the  effect  of  the  can- 
celation will  be  to  restore  the  maker  of 
the  instrument  to  the  control  of  land  de- 
scribed in  said  instrument.  Hogaa  t.  Leep- 
•r*  47:  475f  133  Pae.  190,  —  Okla.  — . 

2.  One  at  liberty  under  a  suspended 
•entenee  is  not  entitled  to  a  Jury  trial  of 
the  question  whether  or  not  he  has  violated 
the  conditions  of  the  Buapension  bo  as  to 
be  subject  to  punishment  under  the  verdict 
against  him.  SUt«  v.  Everett,  47:  79 
a  E.  274,  —  N.  C.  — . 

JUSTICE  OF  THB  PBAOB. 

Review  ia  diieretimi  of,  see  Appeal 
and  Error,  20,  21. 

liABELS. 

State  r«gulati<»  of,  as  affecting  in- 
terstate eonunerce,  see  Commerce, 
1,  2. 

Under  pure  food  laws,  am  Food. 

liABORKRS. 

In  general,  see  Master  and  Serrast 

IiAOHES. 

See  Limitation  of  Actions. 

XiAND  CONTRACT. 

See  Vendor  and  Purchaser. 

ItANDLORD  AN1>  TENANT. 

Assignment  of  error  on  appeal  from 
judgment  in  action  by  landlord  for 
recovery  of  possession,  see  Appeal 
and  Error,  8. 

Implied  power  of  brewing  eorporation 
to  rmt  land  for  saloon  and  board- 
ii^bouse  purposes,  see  Corpora- 
tions, 3. 

Remedy  under  ultra  vtres  lease,  see 

Corporations,  4. 
Co-operation  in  lease  as  ratification  of 

pvat  by  one  of  two  cotenants,  see 

Cotenancy,  1. 
Conveyance  to  wife  as  affecting  con- 

tuigent  liability  of  unreleawd  as- 

sif^ior  of  a  lease,  see  Husband  and 

Wife,  8. 

Right  of  infant  on  affirmance  of  lease, 

see  Infants,  4. 
Ratification   by   landlord  of  agent's 

acts  as  to  repairs,  see  Principal 

and  Agent,  1. 
47  h:R^.{TSfS.) 


-LAW. 

Implied  covenants. 

1.  In  the  lease  <rf  a  building  for  acr* 
cantile  purjKises,  there  is  no  implied  war- 
ranty that  it  is  suitable  or  properly  adapt* 
ed  for  the  uses  to  which  it  is  applied,  nor 
that  it  shall  continue  to  he  suitable  for 
the  lessee's  use  or  business,  or  aafe  from 
exposure  to  danger  from  the  elements. 
Horton  V.  Early,  47:  314,  134  Pac  438,  — 
Okla.  — . 

Termination  of  lease. 

2.  A  lease  authorizing  the  landlord  to 
terminate  the  tenancy  in  the  event  toat  be 
shall  "tear  down  to  rebuild  the  building" 
does  not  authorize  a  termination  to  en- 
able a  subsequent  lessee  to  tear  down  to 
rebuild.  Nicolopi^  v.  Love,  47: 949^  39 
App.  D.  C.  343.  (Annotated) 
Rights  and  liabilities  of  parties,  (eiier- 

ally. 

Remedy  under  ultra  mres  lease,  see 
Corporations,  4. 

Right  of  lessee  of  water  power  to  com- 
pensation for  municipal  pollution 
of  stream  by  sewage,  eee  Emin^t 
Domain,  11. 

LiabilltT  of  landlord  for  failure  to 
make  repairs  or  for  making  them 
in  unskilful  manner,  see  infra,  4.  5. 

3.  One  who  lets  land  to  another  who 
is  to  erect  thereon  a  boarding  house  and 
saloon,  with  the  understanding  that,  upon 
the  adoption  of  a  prohibitory  law,  the  les- 
sor will  pay  the  lessee  the  cost  of  the  build- 
ings, cannot  defeat  a  recovery  by  refn^ng 
to  take  possessiim  when  the  law  is  adopted 
and  the  property  surrendered  to  faim. 
United  States  Brewing  Co.  v.  Dolese  A 
Shepard  Co.  47:  102  N.  E.  753,  259 
lU.  274. 

Defective  or  dangerous  premises. 

4.  A  covenant  to  repair  in  a  lease  does 
not  render  the  landlord  liable  in  tort  for 
injuries  to  the  tenant,  his  family,  servants, 
or  guests,  caused  \>y  defects  in  the  premises, 
unless  they  existed  at  the  time  of  the  lease, 
were  known  to  the  landlord,  and  concealed 
from  the  tenant.  Anderson  v.  Robinson, 
47:  33C^  62  So.  S12,  —  Ala.  — . 

6.  A  lessor  who,  in  the  absence  of  a 
stipulation  to  repair,  nevertheless,  at  the 
request  of  the  lessee,  gratuitously  ao- 
thorizes  repairs  to  be  made  upon  the  leased 
premises,  but  does  so  in  such  a  nesrligent 
and  unskilful  manner  that  dama^  there- 
from result  to  the  tenant,  is  liable  to  the 
latter  for  such  loss  and  dami^  Hortoi 
V.  Early,  47:  3x4,  134  Pac  486,  —  Okls  . 

LARCENT. 

Abstracting  and  appropriating  to 
his  own  use,  money  from  a  sealed  letter  in- 
trusted to  him  to  mail,  renders  one  guilty 
of  larceny.  State  v.  Ruffin,  47: 85»»  79 
S.  E.  417,  —  N.  C.  (Annotated) 

r^AST  CLEAR  CHANCE. 
See  Negligence,  8. 

LAW. 

Jndidal  notfee  of,  see  Evidence,  I. 
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1-iA.W  OF  CASE. 

S«e  Judgment^  4. 

Right  of  infut  on  diniBniuuieB  oS 

leue.  Me  Infants.  4. 
RightB  of  employees  securing  lease  of 

propertj  wuere  emptoyer'B  busi' 

ness  is  carried  on,  tee  Principal 

and  Agent.  8,  8. 

LEOAIi  REPRESKXTATIYES. 

See  Executors  and  Administrators. 

liEOISIiATURE!. 

Validity  of  legislation  1^.  generally, 
see  Constitutional  Law. 

Validity  of  license  tax  on  purchasers 
at  tax  sales,  see  License,  3,  4. 

Legislative  fuoctions  of  city,  see  Mu- 
nicipal Corporations,  1-^. 

Power  of  legislature  over  schools,  see 
Schools,  I. 

IjESSEE!. 

In  general,  see  Landlord  and  Tenant. 

I^SSOR. 

In  general,  see  Landlord  and  Tenant. 

liETTERS. 

Abstracting  money  from  letter  intrust- 
ed to  person  to  mail,  a*  larceny, 
see  Larceny. 

LEVY  AND  SEIZURE. 

Exemption  of  homestead,  see  Homfr 
Btead. 

Sale  unoer,  see  Judicial  Sale, 

IjIBEL  AND  SLANDER. 
PrlTlIeged  commnnlcatlons. 

1.  Words  spoken  by  a  defendant  in  tiie 
course  of  a  trial,  in  response  to  a  question 
of  the  justice  as  to  what  he  wanted  to 
prove  with  reference  to  a  person  not  a 
party,  and  who  had  not  been  a  witness  in 
the  trial,  though  he  had  been  a  witness  in 
a  former  trial  of  the  same  action,  before 
another  justice,  which  words  are  not  per- 
tinent or  material  to  the  issue  in  the  ease 
on  trial,  nor  to  the  question  asked  by  the 
jusUce,  are  not  privileged.  Dodge  v.  Gil- 
man,  47:  1098,  142  N.  W.  147,  122  Minn. 
177. 

AcUodb;  defenses. 

Harmless  error  in  excluding  in  slan- 
der suit  evidence  of  defendant's 
good  faith  and  absence  of  malice, 
see  Appeal  and  Error,  32. 

Admissibility  of  evidehce  under  gen* 
era!  denial,  see  Eridence,  35,  SO. 

Allegations  aa  to  damages  in  com- 
plaint, see  Pleading,  6. 

Privilege  as  defense,  see  supra,  1. 

2.  A  newspaper  cannot  escape  liability 
tor  libel  for  publishing  sensationally  and 
with  descriptive  particulars,  that  a  certain 
person  was  one  of  those  who  it  states  was 
mdieted  for  crime,  If  aueh  person  was  not 
in  fact  the  one  indicted,  because  of  the  fact 
that  it  was  honestly  mistaken  after  a  bosa 
47  LJLA.(N.8.) 


fide  attempt  in  the  exercise  of  reasonable 
care  and  diligence  to  get  the  facts  for  pub- 
licati<m,  on  account  of  the  similari^  in 
the  names  of  the  two  persons.  Swen  t. 
Post  Pub.  Co.  47:  a40h  102  N.  E.  060,  815 
Mass.  460.  (Annotated) 

LIBERTY. 

Quaranfy  <^  right  to,  sea  Coiistita* 
tional  Law,  8. 

r.ICENSE. 

Validity  of  state  license  of  commercial 
agency,  see  Commerce,  0. 

Reservation  of  right  to  eat  timber  as 
license,  see  Deeds,  1. 

'Negligence  as  to  licensees,  see  Negli- 
gence, 1. 

Revocation  of  license  of  physician,  see 
Physicians  and  Surgeons. 

Liability  of  railroad  company  for  In- 
jury to  licensee,  see  lUilroads,  2. 

Revocation  of  license  to  cut  timber, 
see  Timber,  1,  2. 

On  pnrchaaers  at  tax  sales. 

Discrimination  in  license  tax  on  pur- 
chaser at  tax  sale,  see  infra,  4. 

1.  That  a  purchaser  at  a  tax  sale  does 
BO  under  agreement  with  the  owners  of  the 
property,  1^  which  they  shall  have  a  right 
to  redeem,  does  not  exempt  him  from  the 
license  tuc  on  persons  who  purchase  at 
such  sales  to  a  specified  amount.  Com,  t. 
Hazel,  47:  1078,  169  8.  W.  678,  166  Ky.  80. 

2.  Taxes  assessed  by  a  eonntr  are  with* 
in  the  operation  of  a  statute  unposing  a 
license  tax  on  parsons  who  purchase  to  a 
specified  amount  land  sold  for  taxes  "due 
this  commonwealth."  Com.  v.  Hazel, 
47:  1078,  159  S.  W.  673,  155  Ky.  30. 

3.  The  legislature  may  impose  a  tax 
on  persons  purchasing  proper^  at  tax 
sales.  Com.  v.  Hazel,  47: 1078*  160  8.  W. 
673,  156  Ky.  30.  (Annotated) 
Unlformltr  and  eqnality. 

4.  Imposing  a  license  tax  on  persons 
who  purcliase  at  a  tax  sale  to  the  amount 
of  $500,  without  taxing  those  who  purchase 
B  less  amount,  is  not  an  unreasonable  claBsi* 
fication.  Com.  v.  Haael,  47: 1078,  160  S.  W. 
673,  166  Ky.  30. 

LICENSEES. 

Person  entering  telegraph  ofBce  aa,  lea 
Master  and  Servant,  82. 

LIENS. 

Of  trustee  in  bankruptcy,  see  Bank- 
ruptcy, 3. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

On  corporate  stock,  see  Corporations, 
8. 

Of  meehaniM  or  materialmen,  see  Me- 
chanics' Liens. 

Subrogatiim  to,  see  Subrogation. 

Of  vendor,  see  Vendor  and  Purchaser, 
6-7. 

LIEUTENANT  GOVEKNOB. 

Ri^t  to  issue  pardcMi,  aea  Criminal 
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LIFE  INSURAMGB. 
Bat  luuruMu 

LIGHTS. 

Duly  of  CMTicT  to  light  axeavation  on 

riffht  of  way,  me  Carrien.  2. 
laabititjr  of  railroad  company  for  fail- 

ing  to  light  cxcavatitm,  Mc  Negli- 

gencB,  1. 

LIMITATION  OF  ACTIONS. 

Error  in  refusing  to  direct  verdict  upon 
issue  of  limitation,  see  Appeal  and 
Error,  41. 
Aa  affecting  encumbrance  on  real  prop- 
erty, see  Vendor  and  Purchaser,  4. 


LadiM. 

1.  WUle  the  higbeit  bona  fide  bidder 
at  a  ataerifT's  sale  who  li  able  to  ccnnply 
with  hia  bid  has  a  right,  where  his  bid  is 
wilfully  disregarded  by  the  officer  offpring 
the  property  for  sale,  to  go  into  equity  for 
the  purpose  of  compelling  a  resale  of  the 
property,  and  to  have  the  sale  resumed  at 
the  point  of  his  bid,  provided  he  acts  with 
reasonable  promptness,  such  a  bidder  who 
delays  for  two  years  after  the  sale  before 
bringing  auch  suit  is  guilty  of  laches  and 
cannot  be  granted  relief.  Hardin  t.  Adair, 
47:  •98*  78  S.  B.  1073.  -  Ga. 

(Annotated) 

8.  Persons  taking  an  absolute  grant 
from  one  coteiiant  of  a  parcel  of  the  com- 
mon property  are  not  guilty  of  laches  in 
failing  to  take  steps  to  eetablisli  their  rights 
against  the  nongranting  cotenant,  10  long 
aa  hia  cwduct  indicates  that  he  acquiesces 
in  and  xmtifies  the  grant  Pellow  v.  Arctic 
Iron  Co.  47:  573,  128  N.  W.  918,  164  Mich. 
87. 

3.  Where,  in  an  action  brought  by  the 
plaintiff  against  the  devisees  of  his  former 
guardian,  and  the  heirs  and  deviBCea  of  the 

{'uardian's  bondsmen,  to  charge  them  with 
lability  because  of  the  fulure  of  the  guard- 
Ian  to  redeem  certain  property  of  hia 
ward  from  a  mortgage  forecloaure  sale,  it 
upean  that  the  action  was  bought  thirty- 
five  years  after  the  forecloaure,  and  twenty 
yeara  ^ter  the  ward  became  of  age,  the 
only  excuse  given  for  the  delay  being  that 
he  v^ae  not  apprised  of  hia  ownership  of  the 
mortjiaged  land  or  his  riglits  under  the 
guardianship  until  shortly  before  suit, 
laohee  is  affirmatively  shown,  and  a  de- 
murrer to  the  complaint  is  properly  sus- 
tained. Sweet  V.  Lowry,  47:  451.  142  N.  W. 
882,  123  Minn.  13.  (Annotated) 
By  and  against  whom  ayallable. 

4.  Aa  a  general  rule,  statutory  limita- 
tions do  not  run  a^^ainst  the  state  when  it 
sues  in  its  sovereign  capacity,  unless  the 
statute  expressly  includes  the  state,  or  the 
legielative  intration  to  include  it  is  shown 
by  the  clearest  implication.  State  v.  Dixon, 
47:  905*  135  Pac.  668,  90  Kan.  S04. 
When  ntatute  rnnn. 

6,  The  limitation  period  upon  a  judg- 
ment begins  to  run  from  the  time  of  Its 
rendition  or  entry,  and  not  from  the  ex- 
piratiMi  of  the  time  for  review  on  appeal, 
47  LJtA.(N.S.) 


if  no  appeal  is  in  fact  taken,  notwithatuid- 
ing  a  provision  that  an  actitm  ahall  be 
deemed  to  be  pending  from  the  time  of  ita 
commencement  until  its  final  detenninatioB 
upon  appeal,  or  until  the  time  for  appeal 
has  passed,  unless  the  judgment  ia  sooner 
satisfied.  Sweetser  v.  Fox,  47:  Z45,  1^  Pac. 
599,  —  Utah,  — .  (  AnnoUted  ■ 

6.  It  is  not  necessary  that  there  afaovld 
be  an  actual  change  of  a  party's  domicil  in 
the  strict  l^al  seuGe  of  that  word,  that 
is,  an  abandonment  of  hia  domicil  in  one 
state  and  the  acquisition  of  a  domicil  el^ 
where,  to  bring  him  within  the  meaning  of 
a  statute  of  limitations  suspending  the  oper- 
ation of  the  statute,  where  auch  person, 
after  the  cause  of  action  accrues,  *'de^rta 
fr<nn  and  resides  out  of,"  the  state.  Fidel- 
itv  &  Deposit  Co.  v.  Sheahan,  47:  309,  \U 
Pac.  228,  —  Okla.  — .  ( Annotated  1 

7.  A  railroad  roadmaster  with  head- 
quarters in  one  state,  where  he  baa  a 
settled,  fixed,  and  permanent  abodo.  an-i 
who  has  no  intention  to  depart  therefroni. 
at  least  for  a  time,  haa  departed  form  and 
reaides  out  of  another  state,  within  the 
meaning  of  the  statute  of  limitations  of 
the  latter  state,  which  suspends  the  runnins: 
of  the  statute  as  to  one  who,  after  the  cau£« 
of  action  accrues,  "departs  from,  and  n- 
aidea  out  of,  the  atate,"  notwithetandin; 
he  may  have  never  voted  in  the  first-men- 
tioned state,  and  his  family  remained  in 
the  state  from  which  he  departed.  Fidelity 
&  Deposit  Co.  V.  Sheahan,  47:  309,  133  Pac 
228,  —  Okla.  — . 

Interruption  of  statnte;  remoral  of  bw. 

Interruption  of  statute  by  absraee  fraa 
state,  see  aupra,  6,  7. 

S.  An  action  is  commenced  so  as  to 
stop  the  running  of  the  statute  of  limia- 
tions  when  the  writ  is  filled  out  and  de- 
livered to  the  proper  ofiicer.  with  the  bona 
fide  intent  to  have  it  served  at  once.  Ga^ 
house  V.  Minneapolis,  St.  P.  &.  S.  Ste.  M. 
R.  Co.  47:  965,  135  N.  W.  188,  22  N.  D. 
615. 

0.  Where  actions  are  commenced  bv 
praecipe  which  merely  states  the  form  of 
action,  and  amendment  may  be  allowed  in 
an  action  charging  injury  by  a  master  to 
his  aervajit  so  as  to  eliminate  the  element 
of  service,  and  diarge  negligent-  injury  to 
one  bearing  no  contractual  relation  to  de- 
fendant, even  though  the  limitation  period 
has  elapsed  at  the  time  the  amendment  a 
filed,  if  it  had  not  done  so  when  the  pre- 
cipe was  issued,  Philadelphia,  B.  A  W.  R. 
Co,  V.  GatU,  47:  933,  85  Atl.  721.  —  Del. 

(Annotated) 


LIS  PENDENS. 

Abatement  by  pendency  of  action,  see 
Abatement  and  Beviral,  2. 

Pendency  of  equitable  action  aa  gronnd 
for  injunction  against  legu  pro- 
ceedings, see  Injunction,  5,  S. 

CilVERT  STABIiES. 

Liability  of  liveryman  for  injury  10 
customer,  see  Master  and  Servaati 
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LODGE. 

Sceeuion  of  ftubordinaU  lodge  from 
btoerolent  Meie^,  Benevolent 
Soeirtiei. 

E.OGS  AND  IjOOOING. 

Identity  of  logs  claimed  under  deed  M 

question  for  jury,  see  Trial,  8. 
As  to  timber,  see  Tltnber. 

liOOKOtTT. 

For  hone*  on  U|^way,  tee  Railroads, 


I^UMBEB. 

Log!  and  Logging,  Me  Timber. 

liUNATICS. 

See  Incompetent  Person*. 

MANDAMUS. 

1.  Mandamus  will  not  lie  to  review  the 
discretion  of  the  tnisteee  of  a  water  district 
in  determining  to  what  extent  the  system 
shall  be  extended  and  who  shall  be  sup- 
plied. Lawrence  T.  Richards,  47: 654,  88 
Atl.  92,  —  Me.  — . 

Procedure. 

2.  Exceptions  by  petitioner  in  a  man- 
damus proceeding  are  not  forbidden  al- 
thou|^  no  writ  is  granted,  by  a  statute  pro- 
viding that  the  petition  may  be  heard  by 
a  justice,  who  may  reserve  (juestiona  upon 
exceptions  or  otherwise  for  the  full  court, 
but  that  the  case  shall  proceed  until  a  deci* 
sion  is  reached  and  the  writ  ordered,  so 
that  the  overruling  of  the  exceptions  shall 
dispoee  of  the  case,  and  that  after  the  writ 
is  granted  the  justice  shall  certify  all  ex- 
reptions,  followed  by  provisions  as  to  the 
time  within  which  the  excepting  party  and 
adverse  partr  may  file  their  arguments. 
I^wrence  t.  Riehardt,  47-  654f  88  Atl.  92, 
—  Me.  — . 

MANDATORY  INJUNCTION. 

See  Injunction,  2. 

MAXrAIi  TRAINING. 

See  Schools,  1. 

MARRIAGE. 

Divorce  and  separation,  Me  Divorce 
and  Separation. 

Husband  and  wife  generally,  see  Hus- 
band and  Wife. 

Desire  of  elderly  person  to  marry  as 
ground  for  appointment  of  giiard- 
'  ian,  see  Incompetent  Persons. 

Annulment  of  marriage  of  incompetent 
persona,  see  Marriage. 

Annnlment. 

Divorce  and  separation,  see  Divorce  and 
Separation. 
Mere  weakness  of  mind  is  not  a 
sufficient  ground  for  annulment  of  a  mar- 
riflfTP,  unless  it  amounts  to  idiocy  or  in- 
iianitT.  Svanda  v.  Svanda,  47:  06Q,  140  N. 
W.  777.  93  Neb.  404. 
47  L.RJk.(N.S.) 


MARRIED  WOMEN. 

In  general,  sm  Husband  and  Wifa. 

MARSHALING  ASSETS. 

Order  of  sale  of  parcels  on  foreeksnre, 
see  Mortgage,  8,  4. 

MASTER  AND  SERVANT. 

Error  in  excluding  evidence  In  an  ac- 
tion by  servant  against  employer, 
see  Appeal  and  Error,  34,  dS. 

Civil  action  for  violation  of  penal  stat- 
ute forbidding  assignment  of  claim 
against  wage  earner,  see  Case. 

Validity  of  change  of  fellow  servant 
rule  by  statute,  see  Constitutional 
Law,  4-7. 

Validity  of  statute  establishing  rale 
of  comparative  negligence,  see  Con- 
stitutional Law,  6,  (t. 

Validity  of  statute  forbidding  removal 
of  suit  under  Federal  empltnrers' 
liability  act,  see  Crastitutional 
Law,  9. 

Right  to  discharge  architeot  nnder 
building  contract,  see  Contracts,  2. 

Validity  of  statute  forbidding  assign- 
ment of  claim  against  wage  earner 
to  evade  exemption  law,  see  Con- 
stitutional Law,  8. 

Measure  of  damages  for  wrongfully  dis- 
charging architect,  see  Damages,  I. 

Measure  of  damages  in  action  for  per- 
sonal injury  or  death  of  emplt^ee, 
see  Damages,  2-6. 

Admissibility  of  declarations  in  action 
tot  personal  injury  as  part  of  rss 
geat(F,  see  Evidence,  14,  14a. 

Sufficiency  of  evidence  of  master's  neg- 
ligence, see  Evidence,  22-26. 

Insurance  a^inst  master's  liability, 
see  Insurance,  U,  12. 

Notice  of  claim  undo"  fellow  Krvant 
act,  see  Notice. 

Proximate  cauM  of  injury  to  servant, 
see  Proximate  CauM. 

Concurrent  negligence  of  master  and 
fellow  servant  as  proximate  cause 
of  injury,  see  Proximate  CanM. 

Liability  genemlly  under  Federal  em- 
ployers* llahfllty  act. 

Exclusiveneas  of  Federal  employers'  lia- 
bility act,  see  Commerce,  3. 

Validity  of  statute  forbidding  removal 
of  suit  under  Federal  empli^ers' 
liability  act,  see  Constitutional 
Law,  9. 

Measure  of  damages  in  action  under 
Federal  employers*  liability  act,  see 
Damages,  4. 

Who  is  dependent  benefleiarr  under 

Federal  employers'   liability  act, 

see  Death,  1. 
Relevancy  of  evidence  in  action  under 

Federal   employers'   liabilify  act, 

see  Evidence,  18,  19. 
Sufficiency    of    evidence    to  sustain 

amount  of  verdict  in  action  for 

death  under  Federal  employers'  lib- 

hility  act,  see  Evidence,  J^.  . 
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Bufficiency  of  complaint  in  action  under 
Federal  employers'  liability  act.  Bee 
Pleading,  9. 

Removal  of  cause  arising  undo*  Fed- 
eral employers'  liabilify  act,  bm 
Removal  of  Cause*. 

Directing  a  verdict  in  action  under  Fed- 
eral employen'  liability  act,  aee 
Trial,  S. 

1.  A  monber^of  a  sritching  emr  in- 
jured while  attempting  to  move  on  a 
switch  a  tank  car  loaded  with  oil  for  en- 
gines running  between  states,  as  well  as 
for  his  own,  which  is  engaged  in  moving 
cars  between  switches  and  the  main  track 
where  they  are  left  and  taken  up  by  inter- 
state trains  for  transportation  into  other 
states  as  well  aa  to  joints  within  the  state 
where  he  is  located,  is,  although  bis  duties 
are  all  performed  in  one  state,  employed  in 
interstate  commerce  within  the  operation 
of  the  Federal  employers'  liability  act. 
Montgomery  v.  Southern  P.  Co.  47:  13,  131 
Pac.  507,  64  Or.  597.  (AnnoUted) 

2.  An  operator  of  a  railroad  pumping 
plant  which  furnishes  water  for  interstate 
and  eross-atate  enginn  is  employed  in  in- 
terstate commerce  while  riding  from  his 
home  to  his  work  on  a  hand  car  furnished 
by  the  company  for  that  purpose,  so  as  to 
be  within  the  operation  of  the  Federal  em- 
ployers' liability  act  if  injured  by  those, 
during  that  time,  in  charge  of  an  interstate 
train.  Horton  v.  Oregon- Washington  R. 
k  ^av.  Co.  47:  8,  130  Pac.  897,  72  Wash. 
603.  (Annotated) 

2a.  An  employee  engaged  in  replacing 
a  bolt  in  the  brake  beam  of  the  tender  of 
an  engine  engaged  in  interstate  commerce, 
while  it  is  on  a  switch  track  at  a  terminal 
station  being  prepared  for  the  return  trip, 
is  within  the  protection  of  the  Federal  em- 
ployers' liability  act.  Baltimore  ft  O.  R. 
Co.  v.  Darr,  47:  4,  204  Fed.  761,  —  C.  C. 
A.  — .  (Annotated) 

2b.  A  railroad  fireman  who,  in  ac- 
cordance with  his  contract,  is  obeying  an 
order  to  report  at  a  station  for  transporta- 
tion to  relieve  the  crew  of  an  interstate 
train,  is  employed  in  interstate  commerce, 
and  therefore  the  railroad  company  is  lia- 
ble under  the  federal  employers'  liability 
act  for  his  negligent  killing  by  fellow  serv- 
ants also  engaged  in  interstate  commerce, 
while  crossing  the  track  at  the  station 
where  he  was  ordered  to  report.  Lamphere 
V.  On^n  R.  &  Xav.  Co.  47:  i,  196  Fed. 
336,  116  C.  C.  A.  156.  (Annotated) 
Duty  to  warn  or  Instruct. 

Sufliciency  of  evidence  of  neglect  of 
duty  to  warn  employee,  see  Evi- 
dence. 23. 

2c.  A  railroad  company  is  not  liablp 
for  injury  to  an  engineer  who  leaps  from 
his  engine  upon  seeing  the  headlif;1it  of 
another  engine  a  short  distance  ahead  ap- 
parently on  the  main  track,  but  in  fact 
on  a  spur,  because  of  failure  to  warn  him 
of  the  existence  of  the  spur,  or  because  of 
leaving  an  engine  etandins  so  near  the 
main  ^ack  with  headlight  burning.  Stew- 
47  L.R^.(NJ3.) 


art  V.  Nashville,  C.  A  St.  L.  R.  Co.  47:  3»7. 
61  So.  73,  —  Ala.  — .  (Annotated 
Duty  as  to  place  and  appliances. 

Sufficiency  of  allegations  of  emplOTer's 
breach  of  duty  as  to  fnmiibing 
safe  place,  see  Pleading,  t. 
Sufficiency  of  evideoea  of  n^igeat 
equipment  of  locomotive,  see  Evi- 
dence, 22. 

Sufficiency  of  evidence  of  n^Iigence  as 
to  coupling,  aee  Evidence,  24. 

2d.  An  employer  who  furnishes  defec- 
tive instrumentalities  is,  in  the  absence  of 
wanton  or  intentional  wrongdoing,  liable 
to  an  employee  only  when  danger  would 
reasonablv  be  apprehended  from  their  use. 
Hill  V.  Atchison.  T.  &  S.  F.  R.  Co.  47:  1141, 
105  Pac.  447,  81  Kan.  379. 

3.  If  persons  of  ordinary  caution  and 
prudence  would  not.  in  the  light  of  the  at- 
tendant circumstances,  anticipate  dancer 
in  using  a  defective  appliance,  and  danger 
was  not  a  natural  and  probable  consequence 
of  such  use.  liability  to  an  employee  for 
negligence  in  furnishing  it  does  not  ari«e 
against  the  emplover.  Hill  v.  Atchison  T. 
A  S.  F.  R.  Co,  47:  1141,  105  Pac.  447. 
Kan.  379.  (Annntate<li 

4.  A  master  is  not  liable  for  injury  ta 
an  employee  engaged  in  sawing  wood,  by 
the  fall  of  a  pile  18  feet  high,  where  the 
saw  was  set  20  feet  from  the  pile,  since  the 
accident  was  due  to  an  error  of  jadgment 
in  a  mere  detail  of  the  work,  and  the  mas- 
ter was  not  required  to  anticipate  danger 
to  men  at  work  at  a  saw  placed  that  dis- 
tance from  the  pile.  Deaton  v.  Abrams. 
47:  366,  110  Pac.  615,  60  Wash.  1. 

5.  In  the  case  of  a  hazardous  work 
like  driving  a  railroad  tunnel  through  the 
mountain,  an  increased  risk  is  assumed 
and  an  increased  duty  is  imposed  by  law 
on  both  the  master  and  servant,  proportion- 
ate to  the  dangers  of  the  place  and  the 
risks  of  the  employment, — on  the  master, 
to  exercise  increased  care  and  diligence  in 
maintaining  the  place  in  as  safe  a  condi- 
tion as  the  nature  of  the  work  will  permit, 
and  upon  the  servant  either  to  assume  or 
avoid  patent  and  obvious  dangers,  and 
those  necessarily  incident  to  the  work,  and 
the  place  in  which  the  work  is  being  pro>e- 
cuted.  Malonev  v.  Winston  Brother*  Co. 
47:634,  111  Pac.  1080.  18  Idaho,  740. 

6.  A  trapdoor  in  a  step  in  a  stairway 
used  by  a  servant,  to  be  opened  only  for 
purposes  of  sweeping  dust,  waste  paper, 
and  other  debris  from  the  Soor,  and  not 
intended  to  be  left  open  and  unattended 
by  tne  servant  so  using  it.  is  a  hidden 
danger  to  a  servant  who  is  ignorant  of  its 
existence,  and  renders  the  place  of  work 
unsafe  as  to  him.  Reilly  v,  Nicoll,  47:  1199, 
77  S.  E.  897.  —  W.  Va.  — . 

7.  A  railroad  company  which  main- 
tains a  tunnel  with  the  roof  lower  in  the 
middle  than  at  the  ends  is  liable  for  the 
death  of  a  brakeman  who.  without  knowl- 
edge of  the  dan^rer,  is  killed  by  coming  in 

(contact  with  the  roof  while  he  is  on  top  of 
the  car.  where  his  duties  require  him  to 
be.    Cincinnati,  N.  O.  ft  T.  p.  R.  Co.  v. 
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JoDea,  47:483,  192  Fed.  709,  113  C.  C.  A. 
55.  (AnnoUted) 
8.  A  railroad  eompany  was  not  gulltj 
of  such  negligence  in  sending  out  an  en- 
gine with  a  defective  tank  hose  located 
under  the  floor  of  the  cab,  and  about  10 
inches  behind  the  engine  steps,  as  will 
render  it  liable  for  injuries  to  a  fireman, 
caused  by  slipping  on  the  engine  step  when 
it  was  covered  by  ice  formed  from  spray 
blown  from  the  leaky  hose  while  the  en- 
gine was  being  run  backwards,  since  it 
cannot  be  said  that  the  formation  of  the 
ice  on  the  steps  from  the  spray  borne  by 
the  wind  was  a  consequence  which,  in  the 
exercise  of  reasonable  care  and  caution, 
ought  to  have  been  foreseen  by  the  rail- 
road company,  and  especially  where  it  does 
not  appear  that  the  injured  person  appre- 
hended danger  to  faimacif  from  the  im- 
perfect hose.  Hill  v.  Atclilson,  T.  &  S. 
F.  R.  Co.  47:  1 141,  106  Pae.  447,  81  Kan. 
379. 

Inspection. 

Senrant'a  dufr^  as  to  inspection,  see 

infra,  16.  19.  . 
Instructions  as  to  inspectitm,  see  Trial, 
8. 

•.  Where  the  master  ia  eng^d  in 
driving  a  railroad  tunnel,  and  has  a  large 
number  of  men  engaged  in  drilling,  blast- 
ing, and  shoveling  away  the  rock  and  earth, 
it  is  the  duty  of  the  master  to  take  rea- 
sonable precautions  for  the  safety  of  the 
men,  and  to  that  end  to  have  some  person 
intrusted  with  the  duty  of  examining  and 
inspecting  the  place  after  shots  have  been 
fired,  and  of  directing  the  manner  and 
method  of  removing  loose  rock  or  earth 
from  the  walls  and  roof,  and  of  making 
the  place  reasonably  safe  for  the  men  who 
arc  to  work  therein.  Maloney  t.  Winston 
Brothers  Co.  47:6341  HI  Pm.  1080,  18 
Idaho,  740. 

10.  A  master  is  under  no  obligation  to 
inspect  strips  of  lumber  or  sticks  furnished 
to  the  operator  of  a  lath  machine  to  keep 
clear  the  chute  carrying  the  sawdust  from 
the  machine.  Fnrdyre  Lumber  Co.  v.  Lynn, 
47:  aTo,  158  S.  W.  601,  —  Ark.  — . 
Assumption  of  risk. 

11.  A  locomotive  engineer  assumes  the 
risk  of  determing  his  course  of  action 
upon  misjudging  ordinary  and  usual  con- 
ditions appearing  to  be  ilan^eroua,  but  not 
so  in  fact.  Stewart  v.  Naahville.  C.  t  St. 
L.  R.  Co.  47:  337,  61  So.  73.  —  Ala.  — . 

12.  Where  a  carpenter  of  experience 
was  employed  to  repair  a  pitched  roof  upon 
a  ahed,  and  having  worked  thereon  for  two 
days,  upon  the  third  day,  slipped  on  snow 
and  ice  which  collected  while  he  was  work- 
ing, and  fell  from  the  roof,  injurintr  him- 
self, the  danger  from  the  snow  and  ice 
upon  the  roof  was  as  obvious  to  him  as  to 
his  master,  and  bv  continuing  at  the  work, 
he  assumed  the  risk  incident  thereto.  Pet- 
erson V.  American  Ice  Co.  (N.  .T.  Err.  & 
App.)  47:  144.  83  Atl.  872,  83  N.  J.  T.. 
579. 

13.  An  experienMid  employee  in  a  wood 
yard  assumes  the  risk  of  Injurr  from  tfie 
47  L.RJk.(NJ5.) 


fall  of  piles  of  wood  wbich  are  too  high 
to  be  s^e.    Deaton  t.  Abrams,  47:  sM, 

110  Fac.  616,  60  Wash.  1.  (Annotated) 

14.  One  employed  as  trackwalker  to 
watch  the  tracks  of  a  railroad  and  make 
small  repairs  takes  the  riak  of  injury  from 
trains  operated  in  a  proper  and  usual  way, 
BO  that  no  recovery  can  be  had  for  his 
death  from  collision  with  a  train  sudden- 
ly emerging  from  a  cloud  of  ateam  and 
fog  while  he  is  engaged  in  tightening  a 
bolt.  Connelley  v.  Pennsylvania  R.  Go. 
47:  867,  201  Fed.  54,  119  C.  C.  A.  392. 

15.  One  operating  a  lath  machine  as- 
sumes the  risk  of  injury  from  being  thrown 
against  the  saws  by  the  breaking  of  a  stick 
or  strip  of  lumber  with  which  he  under- 
takes to  clear  the  chute  carrying  the  saw- 
dust from  the  machine.  Fordyce  Lumber 
Co.  V.  I^n,  47:  370,  168  S.  W.  601.  —  Ark. 

16.  An  employee  has  a  right  to  assume, 
in  the  absence  of  apparent  defects,  that  a 
place  in  which  he  is  ordered  to  work  by 
his  boss  is  safe,  and  he  is  not  bound  to 
inspect  it  for  the  purpose  of  discovering 
latent  defects.  Maloney  v.  Winston  Broth- 
era  Co.  47:634>  111  Pac.  1080,  18  Idaho, 
740. 

17.  A  servant,  in  entering  upon  the 
work  of  driving  a  tunnel,  does  not  assume 
the  risk  of  injury  from  the  master's  failure 
to  have  the  Working  place  inspected  and 
maintained  in  a  reasonably  safe  condition. 
Maloney  v.  Winston  Brothers  Co.  47:  634, 
lU  Pac.  1080,  18  Idaho,  740. 

18.  A  servant  who  has  complained  to 
the  master  (rf  the  imumpetency  and  care- 
lessness of  a  fellow  servant  and  has 
been  assured  by  the  master  that  the  fel- 
low servant,  being  careless  and  incom- 
petent, will  be  removed,  may  thereafter 
continue  in  the  employment  for  a  rea- 
sonable time  without  assuming  the  risk 
of  injury  from  the  negligence  of  his  fel- 
low laborer,  where  the  danger  of  injury 
from  the  incompetency  or  negligence  of  his 
fellow  laborer  is  not  so  obvious  and  im- 
minent that  a  person  of  ordinary  care  and 
prudence  would  not  incur  the  risk  for  the 
time  reasonably  necessary  for  the  master 
to  substitute  another.  Delmore  v.  Kannas 
itv  Hardwood  Flooring  Co.  47:  laao,  133 
Pac.  151,  90  Kan.  29.  (Annotated) 

10.  The  duty  is  on  a  master  engaged  in 
running  a  tunnel,  and  not  on  his  servant, 
to  ascertain  the  safety  of  the  place  after 
a  blast,  where  the  servant  is  absolutely 
under  the  control  of  the  boss,  who  directo 
every  move  that  shall  be  made  and  the 
manner  in  which  the  work  shall  be  done. 
Malonev  v.  Winston  Brothers  Co.  47;  634, 

111  Pac.  1080,  18  Idaho,  740. 

20.  Under  the  law  of  fellow  servants, 
a  servant  is  deemed  to  have  assumed  only 
the  ordinary  riaks  incident  to  the  work  in 
which  he  is  engaged,  and  is  not  precluded 
from  rerorery  for  Injuries  resulting  from 
extraordinary  risks  of  which  he  had  no 
knowledge,  and  was  not  warned.  Reilty 
V.  Nicoll,  47:  "99,  77  S.  E.  897,  —  W.  Va. 
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MASTER  AND  SERVANT. 


Contrlbatory  nefllfence. 

Directing  a  verdict  because  of  contrib- 
ntoiy  negligence,  see  Trial,  6. 

Sffeet  of  general  verdict  on  question 
of  servant's  contributory  negli- 
gence, see  Trial,  14. 

Servant's  disobedience  of  rules,  see  in- 
fra, 22-24. 

21.  A  locomotive  engineer  is  not  bound, 
u  matter  of  law,  to  slacken  bis  speed  upon 
seeing  a  band  car  on  the  track,  with  men 
at  work  near  it,  until  he  knows  or  iias 
reasonable  ground  to  believe  that  it  will 
not  be  removed  in  time  to  let  bis  train 

fiass,  failure  to  do' which  will  be  such  n^- 
igence  as  to  preclude  recovery  in  case  the 
track  is  so  defective  that  his  engine  is  de- 
railed to  big  injury,  Chicago  G.  W.  R.  Co. 
V.  McCormick,  47:  18,  200  Fed.  375.  118  C. 
C,  A,  627. 

21a.  Tbe  existence  of  a  custom  among 
switching  crews  in  a  yard  to  couple  to 
standing  cars  whenever  the^  interfere  with 
the  movement  of  cars  being  handled  by 
them,  without  notice  to  persons  who  may 
be  about  them,  or  any  attempt  to  ascertain 
whether  other  employees  are  in  danger, 
does  not  render  a  member  of  a  switching 
crew  negligent  in  going  between  standing 
cars  which  he  is  attempting  to  move  from 
the  main  track  to  efTect  a  coupling,  with- 
out Betting  signals  against  other  crews, 
since  tbe  custom  is  illegal  "because  involv- 
ing a  reckless  disregard  of  human  life. 
Cineinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Lovell, 
47:  909^  132  8.  W.  669,  141  Ky.  249. 

(Annotated) 

Disobedience  of  rules. 

Directing  verdict  because  of  servant's 
^BODedience  of  rules,  see  Trial,  7- 

22.  A  railroad  company  cannot  rely  up- 
on disobedience  by  an  employee  of  a  rule, 
to  avoid  liability  for  his  injury,  if,  with  Its 
assent,  it  was  habitually  violated,  and  the 
injured  person  at  the  time  of  his  injury 
was  expected  by  his  superior  officers  to 
disregard  it.  Cincinnati,  N.  O.  ft  T.  P.  R. 
Co.  V.  Lovell,  47:  909,  132  S.  W.  569,  141 
Ey.  249. 

28.  A  bulletin  forbidding  the  practice 
of  leaving  cars  standing  on  the  main  line 
without  protection  by  proper  signals  is  not 
relevant  upon  the  question  of  the  negli- 
gence of  a  member  of  a  switching  crew  in 
failing  to  protect  a  train  which  he  is  at- 
tempting to  remove  from  the  main  line 
while  he  makes  an  emergency  coupling  up- 
on finding  the  regular  apparatus  broken. 
Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  LoveU, 
47:  909,  132  S.  W.  see,  141  Ky.  249. 

24.  A  rule  requiring  workmen  about 
standing  cars  to  protect  them  by  signal 
may  be  found  not  to  apply  to  train  men 
who,  in  attempting  to  make  couplings,  are 
delayed  by  defects  which  they  are  required 
to  ronedy.  where  the  evidence  shows  that 
It  is  not  their  custom  to  protect  their  trains 
under  such  circumstances,  and  that  they 
have  never  been  supplied  with  the  necen- 
sarv  signals  therefor.  Cincinnati,  N.  O. 
ft  T.  P.  R.  Co.  v.  Lovell,  47:  909,  182  8.  W. 
669,  141  Ry.  249. 
47  L.ILA.(N.S.) 


Fellow  servants  and  tlieir  ne^lgenoe. 
Assumption  of  fellow  servant's  negli- 
gence, see  supra,  20. 
26.  Wliere  the  comnuHi-law  doetriBc  <rf 
"fellow  servant"  baa  not  been  almigatcd 
or  modified  by  constitutional  or  atatattKv 
provisions,  the  master  is  not  liable  to 
a  servant  for  an  injury  occasioned  by  such 
servant's  colaborers  in  the  performance  of 
some  mere  detail  of  the  common  employ- 
ment, where  the  performance  of  the  thing 
done  in  no  sense  involved  a  nondelegabie 
duty   of   the   master.     Krepa   t.  Bradv, 
47:  106,  133  Pac.  216,  —  OkU.  — . 
-Clianse  of  rule  by  statute. 

Validity  of  change  of  fellow  servant 
rule  by  statute,  see  Conatitational 
Law,  4-7. 

Notice  of  claim  under  fellow  serraat 
act,  see  Notice. 

Liability  generally,  under  Federal  em- 
ployers' liability  act,  see  supra. 
2b. 

26.  Drilling  a  well  in  search  of  oil  and 
gas  by  one  contracting  with  the  owner  oi 
the  lease  does  not  constitute  mining  with- 
in the  meaning  of  a  constitutional  pro- 
vision abrogating  the  common-law  fellow 
servant  doctrine  in  cases  of  employeea  oi 
mining  companies.  Kreps  v.  Brady,  47:  106, 
138  Pac.  216,  —  Okla.  — . 

27.  Under  a  statute  making  the  em- 
ployer liable  for  injury  to  a  servant  through 
the  n^ligence  of  another  servant  to  whoM 
order  the  injured  employee  is  bound  to  cod- 
torm  and  does  conform,  and  who  is  at  the 
time  acting  in  the  place  of  and  performing 
the  duty  of  the  employer,  a  railroad  cam- 
pany  is  liable  for  injury  to  an  employee 
who,  while  obeying  an  order  of  his  fore- 
man, is  injured  by  the  foreman's  n^ligott 
act  in  the  operation  of  the  appliance  upoa 
which  the  order  is  to  be  carried  out.  Rich- 
ey  V.  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
47:  lai,  M  N.  E.  694,  176  Ind.  542. 

28.  Substituting  new  wheels  for  old  on 
an  engine  in  a  repair  shop  of  a  railroad  is 
not  "connected  with  the  use  and  operation'' 
of  the  railway  within  tbe  meaning  of  a 
statute  abolishing  the  fellow  servant  rale 
in  case  of  wrongs  so  connected,  althou^ 
the  engines  to  be  repaired  rest  on  laiU 
connected  with  the  main  track  of  the  sys- 
tem, and  therefore  a  helper  injured  by  the 
starting  by  a  fellow  servant  without  warn- 
ing, while  he  is  in  a  position  of  danjier.  of 
an  engine  to  move  another  upon  which  such 
substitution  is  being  made,  cannot  hold 
the  railroad  company  liable  for  the  tnjurv. 
Slaats  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
47:  139,  129  N.  W.  63,  149  Iowa.  735. 

29.  A  section  man  engaged  in  track  re- 
pairing, who  is  injured  by  the  n^ligence 
of  a  fellow  member  of  the  gang,  is  within 
the  protection  of  a  statute  imposing  lia- 
bility upon  a  railroad  company  for  injurtes 
to  aa  empl<^ee,  caused  by  the  nejfliftenee  of 
its  agenu,  or  the  mismaui^ement  of  its 
engineer  or  other  employees.  Missouri  P. 
R.  Co.  V.  Smith,  47:  113,  108  Pac.  76.  82 
Kan.  248.  (Annotated^ 
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band  car  ib  not  witliin  statute  making 
employers  liable  for  injuries  received  by 
employees  In  the  operation  of  a  railroad, 
since  the  hazard  is  not  so  peculiar  as  to 
come  within  a  proper  classification  of  perils 
for  which  railroads  alone  may  be  rendered 
liable.  Richey  v.  Cleveland,  C.  C.  A  St. 
1..  R.  Co.  47:  131,  96  N.  £.  694,  176  Ind. 
542. 

31.  That  a  lumber  company  operates  a 
railrtmd  for  the  carriage  of  logs  does  not 
twing  employees  engaged  exclusively  in 
sawing  It^s  in  the  loading  yard,  prepara- 
tory  to  their  being  placed  on  the  cars, 
within  the  operation  of  a  statute  abolish- 
ing the  fellow  servant  rule  with  tespeet 
to  employees  of  railroad  companies.  Twid- 
dy  V.  Dare  Lumber  Co.  47:  135,  70  S.  E. 
282.  154  N.  C.  237. 

Bfasler's  liability  for  acts  of  aervant. 
Change  of  rule  by  statute,  see  supra, 
26-31. 

32.  A  person  who  goes  to  a  telegraph 
office  to  send  a  message,  or  to  make  a  com- 
plaint as  to  the  failure  to  deliver  a  mes- 
sage, is  not  a  trespasser  or  licensee,  but  a 
customer  or  patron,  and  is  entitled  to 
treatment  and  protection  as  such.  Gale- 
house  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  47:96s,  13C  N.  W.  189,  22  K.  D. 
6  IS. 

33.  A  liveryman  is  liable  for  injury  to 
a  customrr  through  the  act  of  his  employee 
in  negligently  or  wilfully  colliding  with 
tlie  customer  while  he  is  returning  to  the 
stable  after  having  assisted  in  preparing 
a  rig  for  use  a  snort  distance  therefrom. 
Rran  v.  Keane,  47:  143,  98  N.  E.  590,  211 
Mass.  643.  (AnnoUted) 

34.  A  master  who  merely  sends  his  serv- 
ant into  a  Held  to  cut  and  pile  cornstalks 
is  not  liable  for  injury  done  to  neighboring 
property  by  the  servant's  setting  fire  to  the 
pile  in  order  to  dispose  of  the  stalks,  since 
the  attempt  to  burn  them  is  not  within  the 
scope  of  his  employment.  Marlowe  v. 
Bland,  47:  iii0,  69  S.  E.  762,  154  K  G. 
140.  (Annotated) 

36.  The  owner  of  an  automobile  is  not 
liable  for  an  injury  caused  by  collision  of 
the  car  with  a  vehicle  on  tlie  highway  while 
the  car  is  in  charge  of  a  chauffeur  who, 
having  been  dircrted  to  take  it  to  the 
garage,  usm  it  for  a  pleasure  drive  for 
himself  and  his  friends.  Svmington  v. 
Sipes,  47:  603,  88  Atl.  134,  —  Md.  — . 

( Annotated  1 

36.  The  mere  fact  that  an  employee  is 
authorized  to  ^>re8erve  order  upon  tne  "prem- 
ises of  his  employer  does  not  make  an  as- 
sault eommitted  by  him  upon  a  patron  of 
his  employer  an  act  done  within  the  scope 
of  his  authority,  for  which  his  emplover 
will  he  liable,  when  the  evidence  shows  that 
the  assault  made  was  not  made  for  the 
purpose  of  preserving  order  or  ejecting 
such  person  from  the  premises  In  pnnra- 
ance  of  such  authority.  Galehouse  t.  Mtn- 
nenpolin.  St.  P.  *  S.  Rte.  M.  R.  Co.  47:  965, 
13S  N.  W.  189.  22  N.  D.  618. 

37.  A  storekeeper  is  not  liable  for  a 
wilful  and  intentional  anault  by  his  clerk 
47  L.R.A.(N.8.) 


upon  an  intoxicated  person,  who  had  wan- 
dered into  the  store  and  had  been  annoying 
customers,  after  he  bad  ceased  doing  so 
and  was  standing  quietly  by  the  stove,  al- 
though it  appears  to  have  been  made  in 
connection  with  an  attempt  to  eject  him 
from  the  store.  Ducre  v.  Sparrow-Kroll 
Lumber  Co.  47:  959,  133  N.  W.  038,  168 
Mich.  49.  (AnnoUted) 
38.  A  railroad  company  which  is  also 
engaged  in  the  business  of  a  telegraph  com- 
pany is  liable  for  an  assault  committed 
by  Us  servant  upon  one  who  came  to  Its 
office  to  send  a  telegram,  on  account  of  a 
complaint  made  by  such  patron  over  the 
nondelivery  of  an  earlier  telegram  ad- 
dressed to  him,  since  such  assault,  though 
it  may  not  have  been  committed  while  the 
ser^'ant  was  acting  within  the  scope  of 
his  authority,  was  committed  as  a  result 
of  a  controversy  arising  out  of  a  discharge 
of  liis  duties.  Galehouse  t.  Minneapolis, 
St.  P.  ft  S.  Ste.  M.  R.  Co.  47:  965,  13S  N. 
W.  189,  22  N.  D.  615. 


MATERIALITV. 

Of  evidence,  see  Evidence,  16-19. 


MATERIATiS. 

Lien  of  materialman,  see  Mecbanics* 
Liens. 


MATURITY. 

Of   promissory   note,  see  Bills  and 
Notes,  2-6. 


MAXIMS. 

1.  Cessante  ratione  I^s  cessat  Ipsa 
lex.  NaderholT  v.  George,  Benz  ft  Sons, 
47:  853,  141  N.  W.  601,  26  N.  D.  166. 

2.  Equality  is  equity.  Carlson  t.  Kiss, 
47:  317,  134  Pac  808,  —  Wash.  — . 

3.  Expressio  unins  est  exclusio  alterius. 
Graeb  v.  State  Board  of  Medical  Examin- 
ers, 47:  1063,  135  Pac.  776,  —  Colo.  — . 

4.  He  who  seeks  equity  must  do  equity. 
Atkinson  v.  Atkinson,  47:  49,  134  Pac.  605, 
—  Utah,  — . 

6.  Nemo'  debet  esse  judex  in  propria 
sua  causa.  Be  Rochester,  47:  151,  101  N. 
E.  876,  208  N.  Y.  188. 

6.  Qui  facit  per  alinm,  faclt  per  se. 
Re  Fowles,  47:227, '131  Pae.  608,  89  Kan. 
430. 

7.  Res  ipsa  loquitur.  Callahan  Chi- 
cago, B.  4  Q.  R.  Co.  47:  587,  133  Pac.  687, 
47  Mont.  401. 

8.  Salus  populi  suprema  lex.    State  v. 
Gurry.  47:  1087,  88  Atl.  .^46,  —  Md.  — . 

0.  Sic  uterc  tuo  ut  alienuro  non  Uedas. 
Cloverdale  Homes  t.  Clorerdale,  47:  G07, 
82  So,  712.  —  Ala.  — . 

10.  Vigilantibua  non  dormlentibni 
sequitas  suhvenit.  Kahn  v.  McOonnell, 
47:  "89,  131  Pac.  682.  —  Okla.  — . 

11.  Volenti  non  fit  iniuria.  Peterson 
V.  Amerienn  Ire  Co.  fN.  j.  Err.  ft  App.) 
47:  144,  83  Atl.  872.  88  K.  J.  L.  570. 
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MECHANICS'  UENS— MORTGAGB. 


MECHANICS'  LIENS. 
For  what  work  or  materials. 

1.  An  architect  has  a  lien  on  a  build- 
ing for  furnishing  plans  for  H  and  snmrin- 
tendtn^  its  constrOcUon,  under  a  statute 
providing  that  every  person  performing 
labor  upon  or  furnishing  material  for  a 
building  has  a  lien  upon  toB  building  there- 
for. Gould  V.  McCormidc,  47: 765,  134 
Pac  676,  —  Wash.  — . 
Bow  walTed  or  defeated. 

Enforcement  of,  after  foreclosure  sale 
of  property,  see  infra,  4,  S. 

2.  The  right  to  a  nechanics'  lien  is  not 
lost  hj  claiming  an  ezcessive  amount  in 
the  notice,  if  it  was  not  done  wilfully  or 
in  bad  faith.  Gould  v.  McCormick,  47:  765, 
184  Pac.  676,  —  Waah.  — . 

3.  A  mechanics'  lien  on  property  sub 
ject  to  mortgage  is  destroyed  by  sale  of  the 
property  in  the  foreclosure  procfeedings  un- 
der the  mortgage,  and  th«  lien  holder  is 
remitted  to  the  proceeds  of  the  sale.  Ros- 
enberg T.  Cuperamith,  47:  706,  S7  Atl.  S70, 
240  Pa.  162.  (AnnoUted) 
Enforcement. 

4.  There  is  no  right  to  judgment  on  a 
scire  facias  to  enforce  a  mechanics'  lien 
after  the  lien  has  been  displaced  by  fore- 
closure of  a  mortgage  on  the  property, 
merely  to  ascertain  the  amount  of  tiie 
claim.  Rosenberg  v.  Cuperamith,  47:  706, 
87  Atl.  570,  240  Pa.  162. 

5.  A  mechanics*  lien  on  mortgaged 
property  cannot  be  enforced  after  the 
property  is  sold  in  foreclosure  proceedings 
under  the  mortgage,  although  that  issue 
ts  not  raised  in  the  scire  facias  proceedings 
to  enforce  the  lien.  Rosenberg  v.  Cuper- 
amith, 47:  706,  87  Atl.  670.  240  Pa.  162. 

MEDIdNE. 

As  to  physfdans,  see  Phyddans  and 

Surgeons. 

MENTAL  ANGUISH. 

Damages  for,  see  Damages,  II. 

MERGER. 

Of  corporations,  see  Corporations,  1. 

MIIilTART  RESERVATION. 

Liability  on  bond  conditioned  for  prop- 
er conduct  of  liquor  business  on, 
see  Bonds,  1. 

Estoppel  to  contest  validity  of  bond 
conditioned  for  proper  conduct  of 
liquor  business  on,  see  Estoppel,  2. 

Unlairfitt  sale  of  intoxicating  liquors 
on,  see  Intoxicating  Liquors. 

MINES. 

Transfer  of  interest  by  one  of  two  co- 
tenants,  see  Cotenancy,  1-4. 

Statutory  abrogation  of  fellow  servant 
rule  as  to  employees  of  mining 
company,  see  Master  uid  Servant, 
26. 

MINORS. 

8ee  Infanta 
47  L.R^.(N.S.) 


MISBRANDING. 

State  regulation  of,  as  affecting  int0> 
state  commerce,  see  Commerce,  1. 
2. 

Validity  of  Federal  food  and  drugs  act 

see  Commerce,  6. 
Under  pure  food  laws,  see  Food. 

MISTAKE. 

Betting  aside  verdict  because  joror  mt 
inadvertently  given  wron^  name, 
see  Appeal  and  Error,  39. 
As  defense  to  libel  suit,  see  Libel  asi 
Slander,  2. 

MORTGAGE. 

Chattel  mortgages,  see  Chattel  Mort- 
gage. 

Power  of  state  to  require  conaent  of 
public  service  commission  to  issiu 
of  railroad  bonds,  see  Commerce,  4. 

Control  by  public  service  commission 
of  issue  of  corporate  bonds,  see 
Public  Service  Commission. 

Presumption  that  mortgage  was  ob- 
tained through  duress  and  undue 
influence,  see  Evidraee,  3. 

Sufficiency  of  evidence  to  juatify  can- 
celation of  mortgage,  see  Evidence, 
30. 

Right  to  jury  trial  in  suit  to  cancel,  see 

Jury,  1. 

Rights  of  employees  of  mortgaged  busi- 
ness on  foreclosure,  see  Principal 
and  Agent,  3. 

Verdict  of  jury  as  advisory  to  court  in 
suit  to  cancel  trust  deed,  see  Trial, 
3. 

Release  of  mortgage  as  removal  of  en- 
cumbrance on  real  property,  sea 
Vendor  and  Purchaser,  4. 

Priority. 

Subrogation  of  vendee  to  Hen  of  mort- 
gage, see  Subrogation. 

1.  Where  the  owner  of  a  tract  of  land 
gave  a  mortgage  upon  it,  and  then  con- 
veyed it  in  consideration  of  the  buyer  as- 
suming the  mortgage  debt  and  giving  hira 
a  note  for  the  rest  of  the  purchase  price, 
secured  by  a  second  mortgage  on  a  part  of 
the  tract,  and  the  buyer  conveyed  to  a 
third  person  that  part  of  the  tract  covered 
by  the  first  mortgaRC  only,  the  rights  of  one 
who  has  purchased  the  first  mortgage  as 
against  the  second  mortgage  are  not  di- 
minished by  the  fact  that  such  purchase 
was  made  at  the  instance  and  for  the  bene~ 
fit  of  the  owner  of  the  tract  covered  only 
by  that  mortgage.  Newby  v.  Norton,  47: 
30a,  133  Pac  890,  ~  Kan.  — . 
Enforcement;  sale. 

Foreclosure  by  junior  mortgagee,  see 
supra,  2. 

Destruction  of  mechanics*  lien  by  sale 
in  foreclosure  proceedings,  see  Me- 
chanics'  Liens,  3-5. 
Tender  as  defeating  right  to  declare 
forfeiture  on  default  in  part  pay- 
ment, see  Tender. 

2.  The  existence  of  a  prior  mortnn 
tai  oxeess  of  tin  value  of  the  land  does  not 
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disentitle  a  junior  morigftgee  to  a  decree 
<>f  forecIoBure.  Kahn  v.  McConnell,  47:  ixSg, 
1  31  Pac.  682,  —  OkU.  — . 
Order  of  sale  of  parcels. 

3.  The  owner  of  a  tract  of  land,  who 
drives  a  mortgage  upon  it  and  then  conveys 
it  in  consideration  of  the  buyer  aBsuining 
flic  mortgage  debt  and  giving  him  a  note 
lor  the  rest  of  the  purchase  price,  secured 
l>y  a  second  mortgage  on  a  part  of  the 
tract,  is  not  precluded  from  insisting  on  a 
marshaling  of  securities,  by  the  sale  of  tlie 
tract  which  is  subject  only  to  the  first 
mortgage  to  a  purchaser  for  value,  who, 
from  the  record,  has  notice  of  both  mort- 
^a;;ea,  and  of  tlte  assumption  of  the  first 
mortgage  debt  by  the  makor  of  the  itccond 
mortgage,  although  sucli  snie  is  made  be- 
fore such  right  has  been  a^si-rted.  Newby 
V.  Norton,  47:  30a,  133  Pnc.  8fl0,  —  Kan.  — . 

4.  The  owner  of  a  tract  of  land,  who 
•rives  a  mortgage  upon  it  and  then  conveys 
it  in  consideration  of  the  buyer  assuming 
flip  mortgage  debt  and  giving  him  a  note 
I'or  the  rest  of  the  purchase  price,  secured 
Ity  u  second  niortf;Rgc  on  a  part  of  the  tract, 
is  not  prpcluded  by  the  fact  tlint  he  is  per- 
sonally liable  for  the  payment  of  the  first 
mortgage,  from  requiring  a  nuirshaling  of 
Rorurities,  so  that  the  parcel  of  land  on 
wliirh  he  has  no  lien  shall  be  appropriated 
to  the  payment  of  the  first  mortgage  he- 
fore  the  remainder  of  the  tract  is  resorted 
to  for  that  purpose.  Newby  v.  Norton,  47: 
302,  13.3  Pac.  800,  —  Kan.  — .  (Annotated) 

MOTIONS  ANn  ORDE»S. 

Unappealed  order  as  law  of  case,  see 

Judgment,  4. 
Motion  to  make  pleading  more  definite, 

see  Pleading.  12. 
Order  for  service  by  publication,  see 

Writ  and  Process,  3. 

MOVING  PICTURK  SHOW. 

Infringement  of  trademark  by  moving 

picture  place,  see  Trademark. 

MVNICII>AI,  CORPmiATIOXS. 

Suhmisflion  of  qup/tion  as  to  applica- 
bility of  municipal  ordinances  to 
building  constructed  by  school  dis- 
trict, see  Agreed  Cane. 

Jurisdiction  over  navigable  river,  see 
Boundaries. 

Regulations  as  to  buildings,  see  Build- 
ings. 

Mandamus  to  municipal  officers,  see 
Mandamus,  1. 

Supply  of  water  bymunicipality  to  in- 
habitants, see  Waters,  2. 

Ordinances. 

Segropating  rnceft,  see  Civil  Rights,  2. 

Injunction  against  enforcement  of  ordi- 
nance, see  Injunction,  7. 

1.  An  ordinance  does  not  violate  a  char- 
ter provision  requiring  it  *x>  imhraee  but 
one  subject  by  providing  for  the  use  of 
neparate  blocks  by  white  and  colored  per- 
Hons  for  residences,  churches,  and  schools. 
State  V.  Gurry,  47:  1087,  88  Atl.  546,  —  Md. 
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2.  An  ordinance  that  it  shall  be  unlaw- 
ful for  a  white  person  to  use  as  a  resi- 
dence or  place  of  habitation  any  house, 
building,  or  structure,  or  any  part  of  any 
house,  building,  or  structure,  situated  01- 
located  on  any  block,  t^e  houses,  buildingB. 
and  structures  on  which  block,  so  far  as  the 
same  are  occupied  or  used  as  residences  or 
for  places  of  abode  in  whole  or  in  part, 
shall  be  occupied  or  used  as  residences  or 
places  of  abode  by  colored  persons,  is  not 
unenforceable  because  of  uncertainty,  since 
the  words,  "in  whole  or  in  part,"  modify 
residences  or  places  of  abode,  and  not 
blocks.  State  v.  Uurry,  47:  1087,  88  Atl. 
648,  —  Md.  — . 

3.  An  ordinance  requiring  a  railway 
company  to  provide  a  flagman  at  a  utrcet 
crossing,  which  purports  to  take  effect  upon 
publication,  is  in  force  from  that  time,  irre- 
spective of  whether  the  company  had  actual 
notice,  or  in  the  exen-iae  of  reasonable  idili- 
gence  ought  to  have  learned  of  it.  Denton 
V.  Missouri,  K.  &  T.  R.  Co.  47:  8ao,  133  Pac. 
558,  —  Kan.  — . 

Power  as  to  use  of  streets. 

4.  A  municipal  corporation  which  per- 
mits gas  to  be  fnruishe<l  to  some  of  itH  in- 
habitants through  mains  laid  by  a  real  es- 
tate company  cannot  deny  the  right  to  tap 
tile  maius  to  anyone  who  has  contracted 
therefor  with  the  owner  of  the  main. 
Cloverdale  Homes  v.  Clovcrdale,  47:  607,  6i 
So.  712,  —  Ala.  — . 

5.  A  corporation  organized  to  develop  a 
tract  of  residence  property  not  within  the 
limits  of  a  municipal  corporation,  wiiich, 
having  no  authority  to  engage  in  the  busi- 
ness of  supplying  gas,  has  authority  to 
contract  for  a  supply  of  gas  for  its  patrons, 
and  enters  into  a  contract  with  a  gas  coni- 

fiany  to  supply  such  patrons  through  niiiin.* 
aid  by  it,  cannot,  where  the  fee  of  tlic 
street  is  in  abutting  owners  and  it  securer 
permission  to  lay  its  mains  from  the  couiuv 
authorities,  be  eompolled  to  secure  a  public 
aervice  franchise  by  the  municipality  when 
it  is  incorporated,  which  will  compel  it  to 
supply  all  applicants,  as  a  condition  to  per- 
mitting ittt  pntrons  to  open  the  street  to 
tan  ita  mains,  Cloverdale  Homes  v.  Clover- 
dale,  47:  607,  92  So.  712,  —  Ala.  — . 

(Annotated) 

Power  as  to  nnlHnnees. 

Injunction  to  restrain  municipal  regula- 
tion of  nuisance,  see  Injunction,  7. 

6.  Under  the  provisions  of  a  city  cluir- 
ter  that  "the  council  shall  have  power  to 
abate  or  cause  to  be  abated  anything  which, 
in  the  opinion  of  the  majority  of  the  who1<> 
council,  shall  be  a  nuisance,  the  council  mny 
not  abate  something  which  is  not  a  nui- 
sance per  ae,  such  as  a  dyeworks  located 
in  the  residential  section  of  the  city,  and 
emitting  coal  smoke  and  soot.  Parker  v. 
Fairmont,  47:  113a,  79  8.  E.  680,  —  W. 
Va.  — . 

7.  The  production  and  emi»Rion  of 
smoke  from  the  plant  of  a  lawful  busino-* 
such  as  a  dyehouse  cannot  he  abated  iiy  a 
city  under  charter  powers  to  abate  nui- 
sances and  to  prevent  injury  and  annoy- 
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sace  to  the  public  or  indivkliialB  from  any- 
thing dangerouB,  offensive,  or  unwholesome, 
in  the  absence  of  a  reasonable  ordinance  ap- 
plirahle  alike  to  all  of  a  class,  making  such 
production  and  emission  unlawful.  Parker 
V.  Fairmont,  47'-  "Sk*  79  S-  E.  860,  —  W. 
Va.  — . 

Uabllltr  for  damages. 

Measure  of  damages  for  municipal  pol- 
lution of  stream  1^  dty,  see  Dam- 
ages,?. 

Necessity  of  compensation  for  turning 
sewage  into  stream,  see  Eminent 

Domain,  10. 
Documentary  evidence  in  action  against 
municipal  corporation  for  interfere 
ing  with  flow  of  water,  see  Evi- 
dence, 10. 

Who  must  be  compensated  for  munici- 
pal pollution  of  stream  by  sewage, 
see  Eminent  Domain,  II. 

8.  A  municipal  corporation  which  is 
given  statutory  authority  over  its  roads 
and  bridges,  and  to  clean  out  and  repair 
the  waterways  under  its  charge,  is  not  lia- 
ble for  injury  to  a  mill  owner  who,  under 
statutory  authority,  places  a  dam  across  a 
stream  within  its  limits  which  had  been 
declared  by  statute  to  be  a  public  highway, 
by  restoring  an  old  channel  of  the  river 
which  had  t«eome  flll{<d  with  d^frm  in  such 
a  manner  as  to  cast  the  current  through 
a  new  channel  against  and  threaten  to  un- 
dermine a  bridge  abutment,  the  effect  of 
which  restoration  is  to  interfere  with  the 
flow  in  tlie  tailrace  and  set  back  the  water 
an  the  wheels.  Chase-Hlbbard  Milling  Co. 
V.  Elmira,  47:  470^  lOi  N.  E.  158,  207  N.  Y. 
400.  (Annotated) 

MrrrAii  bewefit  societies. 

Sec  Benevolent  Societies. 
NAME. 

Setting  aside  verdict  because  juror  was 
inadvertently  given  wrong  name, 
see  Appeal  and  Error,  38. 

Adopted  name  of  beneficiary  in  insur- 
ance policy,  see  Insurance,  2. 

navtgabijE  waters. 

Jurisdiction  of  municipal  corporation 
over  navigable  boundary  river,  see 
Boundaries. 

NECKSSARIES. 

Husband's  liability  for,  see  Husband 
and  Wife,  1,  2. 

NEGIilGBXCE. 

Of  carrier  toward  passengers,  see  Car- 
riers, 1. 

Measure  of  damages  in  actions  for  per- 
sonal injuries,  see  Damages,  2,  3. 

Matters  peculiar  to  action  for  death, 
see  Death. 

In  sale  of  drugs,  see  Drugs  and  Drug- 
gists. 

fielevanry  of  evidence  of  contributory 
negligence,  see  Evidence,  16. 
47  L.R.A.(K.S.) 


Admissibility  of  evidence  under  auwcr' 
in  action  by  hirer  of  taxicdi  (or 
injuries,  see  Evidoice,  34. 

As  to  defects  in  highway,  see  H]|h- 
ways,  3. 

J^nt  liability  in  case  of  conconeBt 
negligence,  see  Joint  Creditors  sod 
Debtors. 

Of  master      semnt,  see  Master  snd 

Servant. 

New  trial  in  action  for  posonal  is- 

juries,  see  New  Trial,  2. 

Proximate  cause  of  injury  by,  see  Fraii- 
mate  Cause. 

Of  railroad,  see  Railroads. 

Violation  of  criminal  statute  as  negli- 
gence, see  Railroads,  3. 

Imputing  driver's  ncsliBcnce  to  pas- 
senger, see  Railroadst  8. 

Question  for  jury  as  to,  see  Trial.  I. 

Directing  verdict  because  of  contribv- 
tory  negligence,  see  Trial,  6. 

Direction  of  verdict  in  action  for  pn- 
sonal  injuries,  see  Trial,  6-7. 

Instructions  in  action  for  personal  ii- 
jnries,  see  THal,  8,  9. 

Dangerons  premises;  excavations. 

Duty  of  carrier  to  light  or  guard  ex- 
cavation on  right  of  way,  see  Car- 
riers, 2. 

Liability  of  landlord  arising  out  of 

condition  of  premises,  see  Landlord 

and  Tenant,  4,  6. 
Liability  of  railroad  for  injuries  to 

persons  on,  or  near,  railrosd  trsdc. 

see  Railroads. 

1.  A  railroad  company  is  under  no  fll>- 
ligation  to  light  and  guard  an  exeavatitin 
near  a  path  which  it  has  permitted  the  pub- 
lic to  use  along  its  right  of  way  for  msnv 
years,  if  the  excavation  is  far  enough  from 
the  path  to  enable  persons  using  it  to  do  h> 
with  pei'fect  safety  so  loiig  aa  they  ronuin 
in  it.  Iiouisvillc  &  B.  Co.  v.  Hobbs.  47: 
1149,  151>  W.  682,  155  Ky.  130. 
Dangerous  attractions. 

2.  A  railroad  company  which  has  crat- 
ed a  shallow  lake  in  a  woods  near  a  town 
by  damming  a  water  course  is  not,  althou'li 
it  is  charged  with  notice  that  children  re- 
sort there  to  play,  liable  for  the  deatfi  of 
a  child  who.  wliile  wading  in  the  lai:e. 
steps  into  a  deep  hole,  and  is  drowiw«i. 
Thompson  v.  Illinois  C.  R.  Co.  47:  tioi,  £3 
So.  185,  —  Miss.  — .  (Annotstnii 
IrtiBt  clear  chance. 

Applicntion  of  doctrine  of  laf^t  cinr 
chance  to  joint  tort  feasors,  ft* 
Joint  Creditors  and  Debtors. 

3.  Although  one  in  char^  of  s  team 
of  horses  is  ne^igent  in  driving  them  netr 
a  railroad  track,  with  knowl^ge  that  a 
train  is  approaching  and  that  they  will  lir 
frifflitened  by  it,  he  Is  not  precluded  frtw 
holding  the  railroad  company  liable  for  an 
injury  resulting  from  their  fright  if  tho^v 
in  charge  of  the  train  discovered  the  p«il 
in  time  to  have  avoided  the  injury,  and 
failed  t^  make  any  effort  to  do  so.  'Louis- 
ville ft  If.  R.  Co.  V.  Johnson.  47:  oiS,  1^ 

W.  686,  1S5  Ky.  155. 
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N KGOTIABXilB  INSTRVHENTS. 
See  Bills  and  Notes. 

NBXSROSS. 

Diaeriminatioii   againBt   n^oes,  tee 

Civil  R^^hto. 
Himioipal  oraiDaace  for  Begr^tiou  of 

Tsees,  see  Municip*!  Corporaticuu, 


NEWSPAPER. 

Injunction  to  restrain  publicfttion  of 
names  of  signera  of  petition,  we  In- 
junction, 3. 

LiiJ)ilit7  for  libel,  see  Libel  and  Slan- 
der, 2. 

NEW  TRIAL. 

Review  of  discretion  in  ruling  on  mo- 
tion for,  see  Appeal  and  Error,  23. 

Waiver  of  objection  by  claim  on  mo- 
tion for,  see  Appeal  and  Error,  26. 

Setting  aside  verdict  upon  preponder- 
ance of  evidence,  see  Trial,  4. 

Setting  aside  verdict  upon  negative 
testimtmy,  see  Trial,  5. 

Newljr  dittcovpred  evidence. 

1.  A  new  trial  will  not  be  granted  for 
newly  diwovered  evidence  merely  because 
new  counsel  believes  that  evidence  of  a  fact 
may  be  material,  if  the  original  counsel  had 
full  knowledge  of  the  facts  from  the  be- 
ginning of  the  controversv.  Herron  v. 
AIIpo,  47:  1048,  143  N.  W.  283.  ~  6.  D.  — . 
Practice. 

2.  Hie  refusal  of  the  trial  court  to 
allow  the  defendant  in  an  action  for  person- 
al injury  to  croM-examlnc  the  plaintiff  up- 
on the  question  of  hie  intoxication  at  the 
time  of  the  injury  may  bp  urged  as  a 
;]fround  for  a  new  trial,  without  a  showing 
a»  to  what  answer  the  plaintiff  would  have 
roturned  if  the  rejected  inquiries  had  been 
permitted,  notwithstanding  a  fltatute  which 
requires  that  where  the  ground  of  a  mo- 
tion for  a  new  trial  is  error  in  fclie  ex- 
clusion of  evidence,  such  evidence  shall  be 
produced  at  the  hearing  of  the  motion.  Mc 
Intosh  V.  Standard  Oil  Co.  47:  730,  131  Pac. 
li>I.  8fl  Ksn.  289. 

Granting  new  trial  of  mme  lasnefl. 

3.  A  special  finding  that  the  defendant 
is  not  guilty  of  one  of  several  acts  of  negli- 
gence charged  against  him.  which  Is  not 
cITectod  by  any  erroneous  ruling,  may  be 
treated  as  a  final  determination  of  that 
question,  notwithstanding  a  new  trial  is 
granted  upon  other  issues.  Denton  v.  Mis- 
souri. K.  £  T.  R.  Co.  47:  8so^  133  Pac.  SS8, 
—  Kan.  — . 

NONRESIDENTS. 

Criminal  jurisdiction  over,  see  Courts, 

1-1. 

Jurisdiction  of  divorce  suit  by  or 
against,  see  Divorce  and  Sepa- 
ration, 1. 

Running  of  limitation  in  favor  of,  see 
Limitation  of  Actions,  6,  7. 

NOTES. 

In  general,  see  Bills  and  Notes. 
47  L.RjV.(\.S.) 


NOTICE. 

Notice  to  railway  company  of  proposed 
order  of  corporation  commission, 
see  Corporation  Commission,  2. 

To  purchaser  of  corporate  stock,  see 
CoiporationB,  7. 

Of  fraud  in  conveyance  see  Fraudulent 
Conveyances,  2. 

Of  accident  covered  by  employers'  lia- 
bility insurance,  see  Insurance,  11. 

As  condition  to  entry  of  judgment  by 
default,  see  Judgment,  2. 

Hzcessive  claim  in,  as  defeating  me- 
chanics' liens,  see  Mechanics'  Liens, 
2. 

Liability  of  railway  company  for 
frightening  horse,  sea  Railroads, 

Imputed. 

Notice  of  injufv  and  claim  for  dam- 
ages, required  by  the  Kansas  fellow-servant 
act,  mailed  to  an  assistant  claim  agent  of 
the  railroad  company,  whose  duty  it  is  to 
examine  and  act  upon  such  claims,  and  who 
receives  tlic  notice,  and  makes  such  exami- 
nation in  pursuance  thereof,  is  notice  to 
the  company,  although  he  is  not  designated 
in  the  act  as  an  Agent  upon  whom  sravice 
may  be  made.  Missouri  P.  B.  Co.  v.  Smith, 
47:  113,  106  Pac.  70,  82  Kan.  248. 

NUISANCES. 

Private  action  for  abatemoit  of,  see 
Highways,  2. 

bjunctum  against  pollution  of  stream, 
see  Injunction,  4. 

Injunction  again^  public  nuisance 
which  is  also  miBaeineanor,  see  In* 
junction,  4. 

Injunction  to  restrain  municipal  regu- 
lation of  nuisance,  see  Injunction, 
7. 

Municipal  ordinance  as  to  smoke,  see 
Municipal  Corporations,  8,  7. 

Pollution  of  a  stream  the  title  to 
the  bed  of  which  Is  in  the  riparian  owners 
is  a  public  nuisance,  where  the  lM;i8)aturc 
has  made  it  a  misdemeanor  to  pollute  any 
of  the  waters  of  the  state.  Com.  v.  Ken- 
nedy, 47:  ^3.  87  Atl.  005,  240  Fft.  214. 

NUNC  PRO  TUNC. 

Entry  of  judgment,  see  Judgment,  8. 

OATH. 

Verifleation  of  pleading,  see  Pleading, 


OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 

and  Error,  9-13. 

OBSTRUCTING  JUSTICE. 

A  stranger  to  a  writ  of  attachment 
under  which  personal  property  is  seized  and 
delivered  to  a  custodian,  who  claims  to  own 
the  property,  and  makes  demand  for  it  upon 
the  custodian  prior  to  serving  papers  in  a 
writ  of  replevin  begun  by  him,  is  not  guilty 
of  obstructing  the  execution  of  process, 
whatever  his  motives  may  have  been,  where 
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he  employs  no  deceit,  and  tlie  property  is 
voluDtarily  delivered  to  him  ia  response  to 
Ilia  demand.  State  v.  Tannyhill,  47:  1146, 
13S  Pm.  674,  go  Kan.  508.         ( Annotated ) 

OCCUPANCY. 

Waiver  of  forfeiture  of  insurance  be- 
cause of  vacancy,  see  Insurance,  4. 

OFFICERS. 

Obatructii'.g  execution  of  process,  see 

Obstructing  Justice. 
Injunction  against,  see  Injunction,  7. 
Matters  as  to  judges,  see  Judges. 

OPINIONS. 

Weight  of,  see  Evidence,  80. 

ORDINANCES. 

In  general,  see  Municipal  Corpora- 
tions, 1-3.  • 

PACKAGE. 

What  constitutes  under  [Hire  food  laws, 
see  Food. 

PARAMOUR. 

Insurable  interest  of  paramour,  see  In- 
surance, 3. 

PARDON. 

In  general,  see  Criminal  Law,  10-13. 

Sufficiency  of  idcntiti cation  of  person 
named  in  piirdon,  sec  Kvidence,  27. 

Review  of  validity  of  pardon  (in  habeas 
corpus,  see  Ifabeaa  CorpuH. 

Parole  of  liusband  on  con<lition  to  sup- 
port his  abandoned  wife,  see  Hus- 
band and  Wife,  6. 

Effect  of,  on  competcney  of  witness, 
see  Witnes«*P8,  1. 

PARKNT  AND  CHILD. 

Territorial  limitntion  as  to  criminal 
jurisdiction  to  rninpe!  parent  to 
support  child,  sec  Courts,  1,  2. 

Hen^nre  of  damages  in  action  for  death 
of  child,  SCO  Damages,  4. 

Belevancy  of  evidenre  in  action  for 
death  of  cliiUl.  see  Evidence,  18. 

Sufficiency  of  evidence  of  surrrader  by 
parent  of  custody  of  child,  see  Evi- 
dence, 29. 

SuRictcncy  of  evidence  to  sustain 
amount  of  verdict  in  action  for 
death  of  child,  see  Evidence.  33. 

Matters  as  to  infants,  generally,  see 
Infants. 

PARTIES. 

Action  on  behalf  of  decedent's  estate 
generally,  see  Executors  and  Ad- 
ministrators, 2,  3. 

Intervention  in  garnishment  procced- 
ingB.  sec  Garnishment,  2. 

Private  action  by  abutting  owner  for 
improper  use  of  street,  see  High- 
ways, 2. 

Action  "by  wife  for  personal  injuries, 
see  Husband  and  Wife,  4. 

Amendment  of  pleading  as  to  parties, 
see  Pleading,  3. 
47  L.K.A.(K.S.) 


In  replevin  suit,  see  Replevin.  2. 
In  suit  to  prevent  dissipation  of  funds 
of  public  charity,  see  State. 

Under  a  statute  making  the  suretirr. 
on  a  saloon  keeper's  bond  liable  for  any 
damage  caused  by  a  breach  of  the  condititws 
I  lien'of  in  any  and  all  caseti  where  thv 
prinoips)  upon  such  bond  may  be  liable.  Bm) 
providing  further  that  any  person  wbo  shall 
be  injured  by  the  intoxication  of  any  per- 
son shall  have  a  right  of  action  in  hit,  or 
her  own  name  against  any  person  who 
sliall  have  cauticd  the  intoxication  by  i  - 
legally  selling  intoxicating  liquor,  an  ar- 
tion  may  be  maintained  on  a  saloon  keeper's 
bond  by  a  private  party  in  his  own  nanif, 
notwithstanding  the  bond  ia  required  to  itf 
executed  to  the  state.  Koski  v.  Pakkala, 
AT.  183,  141  N.  W.  703,  121  Minn.  450. 

PARTITION. 

Charging  interest  of  eotenant  in  par- 
tition proceedings,  see  CotenancT, 


PARTNERSHIP. 

Amendment  of  pleading  by  striking  on 
name  of  de<%aBed  partner.'  see 
Pleading,  3. 

DISBolntlon. 

Entering  decree  of  dissolution  nun  pro 
tunc,  see  .Judgment.  3. 

1.  An  attempt  by  one  partner  to  ex- 
clude the  other  from  participation  in  the 
affairs  of  the  partnership  is  no  defense  to  a 
dissolution  of  the  cnncern  because  of  the 
incapacity,  through  ill  health,  of  tbe  latter 
to  perform  his  duties  to  the  partnership. 
Harclav  v.  Barrie,  47:839,  102  N.  E.  (iH. 
209  N."Y.  40. 

2.  That  a  partner  who  became  incapaci- 
tated by  ill  health  from  performing  the 
duties  of  the  partnership  had  undertaken 
for  a  small  exfra  percentage  of  the  profit 
to  perform  the  other  partner's  share  of 
such  duties  do<>s  not  show  that  the  work 
of  the  partnership  was  of  such  slight  im- 
portance that  the  partnership  should  not  be 
dissolved  because  of  his  incapaeitv.  Bar- 
clay V.  Barrie,  47:  839,  102  N.  E.  *<»2,  200 
N.  Y.  40. 

3.  Incapacity,  by  reason  of  a  stroke  of 
paralysis,  of  a  partner,  for  a  period  of  three 
years  and  eleven  months  out  of  a  partner- 
ship period  of  four  years  and  eleven  months, 
to  attend  to  the  duties  of  the  partnership, 
is  ground  for  dissolution  at  the  suit  of  the 
other  partner,  although  there  has  been  a 
progressive  recovery,  and  it  is  found  thft 
he  will  be  practically  restored  to  health  by 
the  expiration  of  the  contract  period  of  the 
partnership.  Barclay  v.  Barrie.  47:  Sm, 
102  N.  E.  602,  209  N.  Y.  40.  (Annotated) 

PASSKNGERS. 

Who  are,  see  Carriers,  1. 

PATENT  MEDICINE. 

See  Drugs  and  Dn^^ista. 
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PAYMENT. 

Of  eoBts,  as  satiflfaction  of  criminal 

sentence,  see  Criminal  Law,  7. 
Place  of  tender  of,  sec  Tender. 

Failure  of  the  holder  of  a  note  pay- 
able at  any  bank  in  a  specified  city,  to 
designate  a  place  of  payment  upon  request, 
entitles  the  maker  to  select  the  bauk  where 
he  will  make  tendt-r,  and  notify  the  holder 
of  his  choice.  Stansbury  v,  JCnibrey^  47: 
980,  158  H.  VV.  901.  —  Tcnn.  — . 

PEXALTIKS. 

The  holder  and  owner  of  a  sewer  war- 
rant issued  pursuant  to  §  000,  Conip.  l>aws 
of  Oklahoma  1800,  is  not  entitled  to  u  pen- 
alty collected  thereon  by  the  municipality 
from  the  one  aaaessed  for  the  sewer  for  fail- 
ure to  pay  the  same  at  maturity.  Seymour 
V.  Oklahoma  City,  47:  70a,  134  Pac.  4r),  — 
Okla.  — .  (Annotated) 

PKN'DKNCY. 

Of  action  to  abate  suit,  see  Abatement 
and  Revival,  2. 

PER50XAL  INJURIKS. 

Measure  of  dama<;cs  in  actions  for,  see 

Damages,  2,  3. 
Relevancy  of  evidence  of  contributory 

negligence,  see  Evidence.  1(1. 
In  highway,  see  llighwaysi,  3. 
Insurance  against  liability  to  employee 

for,  see  Insurance,  ll",  12. 
Landlord's  liability  for,  see  Landlord 

and  Tenant,  4,  .'», 
To  employee,  generally,  sec  Master  and 

Servant. 

New  trial  in  action  for.  see  New  Trial, 

Proximate  cause  of,  sec  Proximate 
Oft  use. 

Liability  of  railroad  for,  generally,  see 

Ttailroads. 
Dirertion  of  verdict  in  action  for,  see 

Trial,  5-7. 
Instructions  in  action  for,  see  Trial, 

8,  0. 

PERflONAT.  PROPKKTV. 

Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 

PETITION. 

Right  to  petition,  see  Constitutional 

Law.  10. 

Publication  of  namcct  of  signers  of  pe- 
*  tition  as  contempt  of  injunction  de- 
cree, see  Contempt,  3. 

Injunction  to  restrain  publication  of 
names  of  signers  of  petition,  see 
Injunction,  3. 

PHARMACISTS. 

See  Drugs  and  Druggieta. 

PHOTOGRAPH. 

Mental  anguish  as  element  of  damages 

in  ease  of  loss  of  undeveloped  films, 

see  Damages.  11. 
47  L.R.A.(N-.S.) 


PHYSICIANS  AND  SURGEONS. 

Insurance  against  malpractice,  see  In- 
surance, 1. 

Since  there  is  no  such  thing  as  u 
manifestly  incurable  disease,  the  legisla- 
ture cannot  authorize  the'  revocation  of  the 
license  of  a  physician  for  obtaining  a  fit- 
"on  the  representation  that  a  manifestly  in- 
curable disease  can  be  cured."  Graeb  v. 
State  Bd.  of  Medical  Kxaminers,  47:  1063,  ' 
—  Pac.  — ,  —  Colo.  — , 

PLACK. 

Place  of  trial,  see  Venue. 

PLEADING. 

In  criminal  cases,  see  Criminal  Law. 
Evidence  admixnible  under  pleading,  see 

Evidence.  34-30. 

Finding  second  indictment  after  de- 
murrer is  sustained  to  first,  see 
Grand  Jury. 

In  criminal  prosecution,  see  Indict- 
ment, etc. 

Airidavit  of  merits  on  motion  to  vacate 
judgment,  see  Judgment,  8,  9. 

VerlllCBtlon. 

I.  A  plea  to  ttie  jurisdiction  is  not  re- 
ceivable unless  proved  or  positively  verified. 
State  V.  Gillmore,  47:  217,  129  Pae.  1123,  88 
Kan.  835. 
Amendment. 

Review  of  discretion  in  ruling  on  rijjlit 
to  lile  amended  pleading,  see  Ap- 
peal and  Error,  20-22. 
Amendment  of  pleadings  as  alTecttng 
limitation  of  actions,  see  Limita- 
tion of  Actions,  0. 
8.  Under  tlic  rule  that  pleadings  mav 
Im!  amended  to  conform  to  the  proof,  amend- 
ment of  a  com])laint  uliould  not  bo  permitteJ 
merely  to  state  a  cause  of  action,  wbi-re 
there  is  no  evidence  to  sustain  the  anicml- 
ment.    Illinois  C.  R.  Co.  v.  Doherty,  47:  31, 
155  S.  W.  1119,  153  Ky.  363.  ,-.r,-- 

3.  In  an  action  upon  a  judgment  recov- 
ered by  members  of  a  partnership,  the 
names  of  deceased  partners  may  he  stricken 
out  on  motion  of  plaintiflTs.  Swectser  v. 
Fox,  47:  145,  134  l*ac.  590,  —  VtaXt.  — . 
Time. 

4.  Additional  time  to  answer  will  1>e 
given  on  vacating  a  judgment  improperly 
entered  by  default  without  assessment  of 
damages,  on  notice  to  defendant,  in  a  cane 
where  "such  assessment  and  notice  were  ri*- 
quircd,  where  the  failure  to  answer  was  due 
to  the  inadvertence  and  mistake  of  defend- 
ant's attornev.  *  Naderlioff  v.  Geo^ie  llen^t 
&  Sons,  47:  853,  141  X.  W.  501,  25  N.  1). 

inr>. 

5.  Pendency  of  a  motion  by  drf(>n<Iant 
to  refjuire  security  for  costs  from  a  non- 
resident plaintifT.  which  is  undiEpi><ii>d  of  at 
the  expiration  of  the  thirty  days  allowed  by 
X.  I).  Codes  1005,  §  08.'>3,'fur  aiibwerit^r  or 
demurring,  does  not  of  itself  extend  the 
time  allowed  for  answering  or  demurring, 
as  the  right  to  such  security  ccasca  on  the 
expiration  of  the  time  to  answer,  without 
answer  or  demumr.   Naderhoff  v.  George 
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Benz  ft  Sons,  47:  ^53,  141  N.  W.  501,  25  N. 
D.  166.  {Annotated] 
Declaration  or  complaint. 

Stating  cause  of  action  for  inducing 
suicide,  see  Case,  2. 

Complaint  showing  laches,  sec-  Limita- 
tion of  Actions,  3, 

0.  Allegations  in  a  complaint  for  libel 
uf  loss  of  business  and  injury  to  feelingu 
and  n'putation  will  support  a  recovery  of 
liama^res  for  mental  suffpring  and  distnrati 
and  illnrsB  Bulfcrod  in  consequence  of  the 
lilicl,  for  losH  of  reputation  in  plaintiff's 
profession,  and  loss  and  withdrawal  of  I»iai- 
ncsc.  Swi-et  v.  Post  Pub.  Co.  47:  340,  102 
X.  K.  tiOO,  215  Mass.  450. 

7.  A  complaint  in  an  action  against 
the  payee  of  a  prumisMoiy  note,  by  one  wlio 
had  purchased  the  note,  which,  after  alleg- 
ing the  execiition  and  delivory  of  the  in- 
strument to  the  payee,  alleges  tfiat  the  payri; 
"sold  and  delivered  for  a  valuable  consid- 
iTation  the  above-described  promissorv  note 
to  the  plaintiff  herein;  that  by  sucli  sale 
inid  delivery  the  said  defendant  warantod 
and  agreed  with  this  plaintiff  that  the  afore- 
^aid  note  was  genuinv  and  forceful  and 
bimliog  upon  all  parties  thereto,  and  that 
he  had  no  knowledge  of  any  fact  which 
■would  tend  to  prove  it  ( tlie  said  note ) 
worthless,"  and  then  alleges  prior  satis- 
faction  of  the  note,  states  a  cause  of  action 
against  the  payee  as  vendor  or  warrantor, 
lint  not  as  indorser.  McAdanis  v.  Grand 
Forks  Mercantile  Co.  47:346,  140  X.  W. 
725,  24  X.  D.  64S. 

8.  The  issue  of  negligence  in  an  em- 
ployer in  failing  to  exercise  due  care  to  pro- 
vide for  his  employee  a  safe  place  in  which 
to  work  may  be  presented  by  allegations  of 
specilic  arts  or  omissions,  without,  in  so 
many  words,  referring  to  the  safety  of  the 
working  place.  Mcliitofih  v.  Standard  Oil 
Co.  47:  730,  131  Pae.  ir.l.  89  Kan.  289. 

0.  A  complaint  is  insufficient  to  state 
a  cause  of  action  under  the  Federal  employ- 
ers' liability'  act.  for  the  death  of  an  em- 
ploye%  if  it  fails  to  show  that  decedent  left 
surviving  him  any  one  of  the  beneficiaries 
named  in  that  act,  in  whose  behalf  a  recov- 
ery can  be  had.  Illinois  C.  li,  Co.  v.  Do- 
herty.  47:  31,  155  S.  W.  Hlil.  1.53  Ky.  ;t63. 

10.  A  petition  to  hold  a  railroad  com- 
pany liable  for  frightening  a  horse  to  the 
injury  of  plaintifT,  which  alleges  that  those 
in  charge  of  an  engine,  after  discovering  the 
frightened  condition  of  the  horse  ami  the 
pen)  of  plaintifT,  negligently  continued  to 
operate  the  train,  moving  it  up  to  and  past 
tlic  horse,  is  sullieient  witlu>ut  setting  out 
tile  evidence  upon  which  liability  depends. 
Ix>uisvine  £  X.  K.  Co.  v.  Johnson,  47:  918, 
159  S.  W.  685,  155  Ky.  155. 

11.  The  complaint  in  an  action  by  own- 
ers of  cargo  against  the  carrier,  to  recover 
insurance  taken  out  on  account  of  vrhom  it 
may  concern,  and  collected  by  him,  need 
not  allege  a  contract  or  agreement  that  he 
should  procure  the  insurance,  or  that  they 
would  pay  the  premium;  nor  is  it  necessary 
to  allege  that  the  proceeds  of  the  policy 
were  not  absorbed  by  the  carrier's  individ- 
47  L.Rji.(X.S.) 


ual  loss.   Symmers  v.  Carroll,  47:  196,  101 

X.  E.  698,  207  N.  Y.  632. 

Demurrer. 

Harmless  error  in  sustaining  demurrer 
to  good  count,  see  Appeal  and  Er- 
ror, 30. 

li.  Motion  to  make  more  definite,  and 
not  demurrer,  is  the  proper  reuiedy  where 
a  cause  of  action  is  defectively  stated  ia 
the  complaint.  McLaughlin  r.  Hope,  47: 
137.  165  S.  W.  010,  —  Ark.  — . 

PONDS. 

As  dangerous  attractions,  see  Negli- 
gence, 2. 

POSTOFFICK. 

Admissibility  of  declarations  of  one  ac- 
cused of  receiving  money  stolen 
from  the  mail,  see  Evidence.  13. 

Indictment  for  receiving  money  stolen 
from  mails,  see  Indictment,  etc..  i. 

PR^CIPK. 

As  commencement  of  action,  see  Limi- 
tation of  Actions,  9. 

l*REnPERi:\OES. 

Avoiding  prior  transfers  or  preferences, 
see  llankruptcy,  2,  3. 

PREJUl>ICIAr.  KKUOK. 

See  Appeal  and  Error,  28-42. 

P11E.SS. 

Freedom  of,  see  Constitutional  Law.  10. 

PRESVMPTIOXS. 

On  appeal,  see  Appeal  and  Error.  15- 

Sec  Evidence,  2-5,  7,  9. 

i»Rici!:s. 

C<mtrol]ing  prices  at  which  corporate 
securities  shall  be  marketed,  wr 
Public  Service  Commission. 

PRIN'ClPAIi  .\N1>  AGISNT. 

As  to  brokers,  see  Brokers. 

Notice  to  agent  as  notice  to  principal, 
see  Notice. 

Matters  as  to  partnership,  see  Partner- 
ship. 

RatlAmtlon  of  aKent'a-ac^s. 

1.  A  landlord  who  instructs  his  apent 
to  do  the  hent  he  can  with  reference  to  a 
complaint  of  the  tenant  as  to  repair  of  the 
leased  premises,  and  who  subsequently 
directs  tne  payment  of  the  cost  of  the  re- 
pairs made  by  the  agent,  thereby  ratifies 
and  approves  the  act  of  his  agent.'  Horton 
V.  Early,  47:  3i4.  134  Pac.  436,  —  Okla.  — . 
Rlffhta  and  liabilities  of  agent. 

Compensation  of  real  estate  tiroker, 
see  Brokers,  I,  2, 

2.  An  employee  of  a  mortgaged  busi- 
ness, who  secures  a  lease  of  the  property  on 
which  the  business  is  conducted,  is,  upon 
being  compelled  to  turn  the  lease  over  to 
the  purchasers  at  the  foreclosure  sale,  en- 
titled to  the  rent  which  he  has  paid  under 
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tlie  lease,  bi;t  not  to  arrears  which  be  paid 
on  behalf  of  hia  employer.  Essex  Trust  Co. 
V.  Enwright,  47:  567,  102  N.  E.  441,  214 
MaBB.  507. 

3.  A  newspaper  employee  cannot,  upon 
It^arning  in  the  course  of.  or  by  reason  of, 
li  is  employment,  that  the  premises  on 
which  the  paper  is  published  are  of  peculiar 
value  to  the  business,  secure  without  his 
employer's  knowledge  the  leasehold  himself, 
Rntl  bold  it  as  his  own,  to  the  injury  of  the 
employer,  Essex  Trust  Co.  v.  Enwright, 
47:  567,  102  N.  E.  441,  214  Mass.  507. 

(Annotated) 

4.  One  who  negotiates  with  a  broker 
for  the  sale  of  stork  of  a  eorporation  of 
w  liicb  he  owns  a  part,  who  is  sued  as  agent 
11  nd  trustee  for  the  stockholders  for  the 
liruker's  commissions,  and  gives  his  indi- 
vidual bond  to  release  collaterals  for  pur- 
chase money  which  has  been  impounded  to 
secure  payment  to  tlic  broker,  cannot  defeat 
liability  for  tlie  commissions,  on  the  ground 
that  lie  was  merely  an  agent  for  undis- 
«'lnsed  principals.  Siler  v.  Perkins.  47:  332, 
140  R.  \V.  1060,  120  Tenn.  380. 

a.  One  who  negotiates  with  a  broker  to 
M-Il  the  stock  of  a  corporation  of  which  he 
i.-  part  owner,  without  disclosing  tlie  names 
of  the  co-owners  whom  ho  stutos  to  exist, 
cannot,  while  Bliaring  in  the  benefit  of  the 
broker's  services,  avoid  liability  for  the 
fommittsions.  on  the  theory  tliat  he  was 
iMi>rely  agent  for  a  disclosed  principal. 
Siler  V.  Perkins,  47:  >33,  14i)  S.  >V.  1060, 
120  Tenn.  3S0.  (Annotated) 

PRINCIPAL  ANI>  SURETV. 

As  to  bonds,  generally,  see  Bonds. 

Release  of  surety. 

1.  The  sureties  on  a  saloon  keeper's 
)}ond  given  under  a  Htntntc  requiring  a  bond 
conditioned  for  the  faithful  observance  of 
nil  laws  regulating  the  sale  of  intoxicating 
liquors,  and  providing  that  the  surety  on 
Huch  a  bond  shall  be  liable  for  any  damage 
eatised  by  a  breach  thereof  in  all  cases 
wliere  the  principal  shall  be  linble,  are  not 
n>lieved  of  liability  by  the  death  of  the 
i»Hloon  keeper,  to  a  widow  of  one  who  was 
killed  by  a  person  to  whom  the  saloon 
keeper  nad  unlawfully  nold  intoxicating 
liquor.  Koski  v.  Pakk'ala.  47:  183,  141  N. 
\V.  793,  121  Mian.  450. 

2.  The  granting  of  an  extension  of 
time  to  a  corporation  on  a  corporate  note 
Kigned  by  the  corporation  and  some  of  the 
)>rineipal  stockholders,  who  are  also  direc- 
tors, as  sureties,  does  not  release  the  stock- 
holders from  liability  as  sureties  although 
they  do  not  consent  thereto,  unless  it  is 
shown  that  some  injury  resulted  to  them 
thereby.  First  Nat.  Bank  v.  Livermore,  47: 
374.  133  Pac.  784,  —  Kan.  — .  (Annotated) 

PRIORITY. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Between  garnishing  and  other  credi- 
tors, sec  Garnishment,  1. 
Ab  between  mortgages,  mc  Ifortgage.  1. 

47  L.RJl.(N,S.) 


I»RIVATE  ACTION. 

For   violation   of   penal   statute,  see 

Case. 

Of  abutting  owner,  see  Highways,  2. 

PRIVIUEOE. 

Of  exemption  of  witness  from  arrest, 
see  Writ  and  Process,  4. 

PRIVILli:OED  COMMUNICATIONS. 
In  libel  suit,  see  Libel  and  Slander,  1. 

PROBATE. 

Title  derived  through  deeds  from  hein 
of  demlent  u'hose  estate  was  not 
probated,   see   Vendor   and  Pur- 
chaser, 2, 
Of  will,  see  Wills,  1-3. 

PROCESS, 

Sec  Writ  and  Process. 

PROHIBITION, 

1.  Prohibition  lies  to  prevent  a  trial 
court  from  entertaining  a  plea  to  an  indict- 
ment, challenging  the  logalitv  or  sufficiency 
of  the  evidonec  on  which  it  was  found, 
Noll  V,  Dailey,  47:  iw?,  79  S.  E.  668,  —  W. 
Va.  — . 

2.  A  receiver  cannot  ordinarily  takt; 
into  custody  property  found  in  possession 
of  a  stranger  to  the  record,  claiming  title, 
but  where  such  stranger  intervenes  in  the 
receiverBhip  proceedings,  and  submits  his 
rights  to  the  court  for  adjudication,  he  is 
not  entitled  to  a  writ  of  prohibition  to  re- 
strain the  court  from  determining  thow 
rights.  State  ex  rel.  Parsons  Min.  Co.  v, 
McClure,  47:744,  133  Pac,  1063,  —  N.  M. 
— .  (Annotated) 

PROMISSORY  NOTB. 
See  Bills  and  Notes. 

PROPERTY. 

Guaranty   of  right  to  property,  sec 
Constitution  si  Law,  8,  9. 

PROXIMATE  CAUSE. 

Presumption  as  to,  see  Rvidenre,  4. 

Of  Injury  to  servant. 

The  proximate  cause  of  an  injury  to 
a  servant  hurt  by  stepping  into  a  trapdoor 
in  a  step  in  a  stairway,  while  loft  ('pen  hv 
another  servant,  is  the  concurrent  negli- 
gence of  the  servant  leaving  tt  open  and  the 
master,  for  which  the  latter  is  liable. 
Reillv  v.  Nicoll.  47:  1199,  77  B.  E.  897,  — 
W.  Va.  — . 

PUBLICATION. 

Injunction  to  restrain  pubNeation  of 

nameB  of  signers  of  petition,  see 

Injunctifm.  3. 
Service  by,  see  Writ  and  Process,  2,  S. 

PUBLIC  CHARITIES. 
See  Charities. 

PUBLIC  CORPORATIONS. 
Se«  Munfeipal  Corporatiou. 
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l>l*BMO  IBfPROVEMlSXTS. 

Right  of  abutting  owner  to  reimbane- 
ment  by  street  railway  company  of 
higfavay  aSMument,  see  Damages, 
10. 

Bigbt  of  holder  of  mwer  warrant  to 
penalty  collected  thereon,  see 
Penalty. 

PUBLIC  NUISANCE. 
See  Nuisance. 

PUBLIC  POLICY, 

As  affecting  validity  of  contract,  see 

Contracts,  3-fi. 
As  affecting  validity  of  life  insurMiee 

policy,  see  Insurance,  3. 

PUBLIC  SKBVICE  COMMISSION. 

Power  of  state  to  require  consent  of, 
to  issue  of  railroad  bonds,  see 
Commerce  4. 

1.  Power  cannot  be  conferred  upon  a 
|>ub)ic  service  commission  to  flx  tlie  price 
lit  which  Becuritips  of  a  public  service  cor- 
poration shall  be  placed  on  the  market. 
Laird  V.  Baltimore  i  O.  R.  Co.  47:  1167,  88 
Atl.  348.  —  Md.  — .  (Annotated) 

2.  In  the  absence  of  fraud,  a  railroad 
company  whose  charter  confers  upon  it  the 
power  to  determine  Its  aggregate  capitaliza- 
tion and  bond  indebtedness  cannot  be  re- 
quired to  obtain  the  consent  of  a  public 
service  commission  to  issue  bonds  to  refund 
outstanding  indebtedness  and  improve 
transportation  facilities.  Laird  v.  Balti- 
more ft  O.  R.  Co.  47:  "ttT,  88  Atl.  348,  — 
Md.  — . 

PUBLIC  8EBVICB  CORPORATIONS. 
Isme  of  securities,  see  Public  Service 
Commission. 

PUBLIC  UTILITIES. 

Power  of  state  to  require  consent  of 
-  public  service  commission  to  issue 
of  railr<wd  bonds,  sec  Commerce,  4. 

Right  to  compensation  for  indetermi- 
nate permit  upon  municipal  pur- 
chase of  property  of  public  utility 
company,  see  Damages,  8. 

Issue  of  securities  by  public  service 
corporation,  see  Public  Service 
Coramiasion. 

PURCHASK  MONEY. 

Lioi  for,  see  Vendor  and  Purchastir, 
6-7. 

PURR  FOOD  LAW. 

See  Commerce,  1.  2. 

Validtty    of   Federal  food  and  drugs 

art,  see  Commerce,  5. 
Construction  of,  see  Food. 

QUASHING. 

Of  indictment,  see  Indictments,  etc., 
3-6. 

QIO  WARRANTO. 

Venu«>  of  trannitory  action  lu  nature 
M,  see  Venue. 

47  L.R.A.(.V.S.) 


RAC£  SKGRJiXSATION. 

Municipal  ordinance  for  segregatioa  of 
races,  see  Municipal  CorporatioBS, 

1,  2. 

See  also  Civil  Rights. 

RAILROADS. 

Aa  carriers,  see  Carriers. 

Power  of  state  to  require  eoii8«iit  of 

public  service  commission  to  issue 

of  railroad  bonds,  see  Commeree,  4. 
Validity  of  change  of  fellow-servant 

rule  as  to  railway  employees,  are 

Constitutional  Law,  4-7. 
Notice  to  railway  company  of  propmed 

order  of  corporation  commission. 

see  Corporation  Commission,  S. 
Admissibility  of  station  agent's  report 

as  to  cause  of  fire,  see  Kvidence. 

16. 

Injury  to  employee,  see  Master  and 
Servant. 

Respective  duty  of  master  a»<l  servant 
in  hazardous  work  tike  drivinp 
railroad  tunnel,  see  Master  and 
Servant.  5. 

Liability  of,  generally,  under  Federal 
emplc^ers  liability  act,  see  Master 
and  Servant.  l-2b. 

Servant's  assumption  of  risk,  see  Mas- 
ter and  Servant,  11,  14,  17. 

Disobedience  of  rules  by  employee,  see 
Master  and  Servant,  22-24. 

Liability  of  railroad  company  for  as- 
sault committed  by  servant,  see 
Master  and  Servant,  38. 

Municipal  ordinance  requiring  flagman 
at  street  crossing,  see  Municipal 
Corporations,  3. 

Liability  for  unlightcd  and  unguarded 
excavations,  see  Negligence,  1, 

Liability  for  maintaining  dangerous 
attractions,  see  N^ligence.  2. 

Control  by  public  service  commi^nion 
of  issue  of  railway  bonds,  see  Pub- 
lic Service  Commission. 

Injury  to  persons  on  or  near  track. 

1.  One  does  not  become  a  trespasser  in 
using  a  long-used  path  along  a  railroad 
track  by  the  presence  thereim  of  "no  tres- 
pass" signs,  if  they  have  been  so  generally 
disregarded  as  to  raise  a  presumption  of 
acquiescence  on  the  part  of  the  railroad 
companv.  Great  Northern  R.  Co.  v. 
Thompson,  47:  506,  109  Fed.  395,  IIS  C.  C. 
A.  79. 

2.  A  railroad  company  wliich  has  per- 
mitted the  use  of  its  tracks  by  pedestrian* 
between  two  points  cannot  relie%-e  it**'?: 
from  the  obligation  to  use  reasonable  care 
in  handling  ils  trains  there  by  merely  pwt- 
ing  "no  trespass"  signs  along  the  trade*. 
Great  Northern  R.  Co.  v.  Thompson.  47; 
S06,  190  Fed.  396,  118  C.  C.  A.  79. 

(Annotated' 

.Accidents  at  crossings. 

S.  The  violation  by  a  railway  eompany 
of  a  statute  enacted  to  prevent  ohstnu-- 
tions  to  travel,  making  it  a  misdemeutior 
to  allow  cars  to  stand  upon  a  street  crix-- 
ing  for  more  than  ten  minntea  at  a  time  in 
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such  a  way  as  to  reduce  the  opening  in  the 
traveled  part  of  the  street  to  leas  than  30 
feet,  doeB  not  necessarily  constitute  n^li- 
xenre  for  the  purposes  of  an  action  lor 
personal  injniies  in  which  the  plaintiff  re- 
lies upon  the  fact  that  the  position  of  the 
rarH,  l)y  obaeuring  his  view  of  the  track,  pre- 
vouteU  his  seeing  an  approaoliiiig  engine  in 
lime  to  avoid  a  collision.  Denton  v.  Mis- 
Bouri,  K.  &  T.  R.  Co.  47:  Sao,  133  Fac.  558. 

—  Kan.  — .  (Annotated) 
Nolsea;  frlglitonlng  animals. 

Liahility  for  frightening  horse  notwith- 
standing Fontrilmtory  negligence  of 
driver,  see  N'ecllgence,  3. 

Allegations  charging  railway  company 
with  friglituning  liorne,  see  i'lrad- 
iiig,  10. 

4.  A  railroad  coinpniiy  ruiiiiiiig  a  train 
parallel  to  a  highway,  whose  employees  dis- 
fover  that  a  horse  Ims  lieen  frightened  by 
the  train,  and  know  or  have  reason  to  know 
that  the  driver  is  in  peril,  is  liable  for  the 
resulting  injury  if  thpy  fail  to  use  reason- 
able  rare  with  thp  means  at  hand  to  pre- 
vent injury  to  him.  Ijouiaville  &  ^.  R.  Co. 
V.  Johnson,  47'  918,  169  S.  W.  G86,  155  Ky. 
I.V.. 

5.  Those  in  rhnrgc  of  a  train  running 

tiarallel  with  a  highway  are  not  Iwund  to 
:eep  a  lookout  for  frightened  horses  on 
the  highway.  Louisville  A  N.  R.  Co.  v. 
Johnson,  47:918,  1.19  S.  W.  68fi,  155  Ky. 
15S. 

6.  Those  lit  rharge  of  a  railroad  train 
running  parallel  with  a  highway,  wlio  see 
a  team  on  the  highway  ahead  of  tlic  train, 
have  a  right  to  prrsumr  tliat  the  team  is 
ordinarily  gentle,  until  tliey  know  or  have 
reason  to  know  the  contrary,  and  to  act 
upon  that  presumption.  Louisville  ft  N.  R. 
Co.  V.  Johnson,  47-  918.  ISO  S.  W.  68S,  15S 
Ky.  155. 

Injnrlea  to  nniniabi  hy  train. 

Lookout  for  frightening  horses,  see  su- 

pra,  5. 

Presumption  ns  to  proximate  cause  of 
injury  to  animals  on  track,  see 
Kvidence,  4. 

7.  A  railroad  company  is  bound  to  give 
warning  stgnala  when  a  train  approaches 
turkeys  feeding  on  and  along  the  track. 
Lewis  V.  Norfolk  S.  R.  Co.  47:  1115,  79  S.  E. 
L'H3.  —  \.  C.  — .  (AnnoUled) 
Conlrllinlory  negligence. 

H.  Where  a  woman  is  injured  through 
the  negligence  of  a  railway  company,  slic  is 
not  preehidrd  from  recovery  by  the  fact 
that  a  rontrihnting  cause  of  her  Injury  was 
the  failure  of  her  husband  to  exercise  due 
rare  in  the  management  of  the  automobile 
in  which  they  were  riding.  Denton  v.  Mis- 
wiiri.  K.  ft  T.  R.  Co.  47:  Sao,  133  Pae.  558, 

—  Kan.  — . 

I>lverslDn  or  obstmctlon  of  water. 

Use  nf  water  by  railroad  company,  see 
Wnters,  1. 

fl.  A  railroad  company  is  not  liable  in 
trespass  for  injuries  to  an  abutting  farm 
by  water  from  a  mountain  stream  which 
emptied  into  an  abandoned  canal,  the  bed  of 
which  was  narrowed  by  the  eoutmetioB 
47  L.R.A.(N.S.) 


o,f  the  railroad  embankment,  so  that  it  was 
uot  suilivient  to  carry  the  water  of  a  freshet, 
which  consequently  tore  out  a  portion  of 
the  embankment  and  overflowed  the  ad- 
joining land,  to  its  injury,  where  there  was 
nothing  to  show  that  the  result  was  one 
which  must  necessarily  have  ensued  Trom 
the  construction  of  the  embankment,  (ior- 
don  T.  EUeiiville  ft  K.  R.  Co.  47:  463,  88  N. 
E.  14,  195  N.  Y.  137, 

RATIFICATIOX. 

Of  agent's  acts,  see  Principal  and 
Agent,  1. 

Of  transfer  of  interest  by  one  of  two 
cotenants,  see  Cotenancy,  1,  4. 

REAIi  ruOPKRTV. 

interest  of  cotenant,  sec  Cotenancy. 
Deed  of,  see  Deeds. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Mortgage  on,  see  Mortgage. 

As  to  tinil>er  on,  see  Timwr. 

Rights,  duties,  and  liabilities  on  trans- 
fer of,  see  Vendor  and  Purchaser. 

REOSIVERS. 

Preference  of  special  deposit  in  in- 
solvent bank  in  hands  of  receiver, 
sec  Banks,  3. 
Prohibition  to  restrain  court  from  Ac- 
termining  certain  issues  in  re- 
ceivership proceedings,  see  Prohibi- 
,  tion,  2. 

Service  of  process  on  station  agent  of 
railroad  in  hands  of  receiver,  see 
Writ  and  Process,  I. 

RBCEIVINO  STOLEN  PROPERTY. 

Admissibility  of  declarations  of  ac- 
cused, see  Kvidence,  13. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc.,  2. 

RKCORD8  AND  RECORDING  I^AW. 
Record  on  appeal,  see  Appeal  and  Er- 
ror, 8. 

Filing  conditional  sale,  see  Sale,  1. 

Subrogation  of  vendee  to  lien  of  first 
mortgage  as  recorded  second  mort- 
gage. See  Subrogation. 

Consideration  of  recorded  tax  deed,  sec 
Taxes,  2. 

REDELIVERY. 

Of  replerined  property,  see  Replevin,  3,  - 
4. 

REDEMPTION. 

From  judicial  sale,  sec  Judicial  Sale. 

REFERENCE. 

Overruling  objeetiom  to  auditor's  re- 
port, see  Appeal  and  Error,  28,  29. 

RELATIONSHIP. 

Of  judge  as  ground  of  disqualification^ 
M  Judger 
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Of  suretj,  Bee  Piindpal  and  Surety. 

Release  of  mortgage  a«  removal  of  en- 
cumbrnnce  on  real  property,  see 
Vendor  and  Purchaser,  4. 

RELEVANCY. 

Of  evidence,  see  Evidence,  16-19. 

KELIGIOVS  SOCIKTIEH. 

Maintenance  of  church  ai  ebmrity,  see 

Charities,  1. 
Charitable  gifts  to,  see  Charities. 
In  suit  to  prevent  dissipation  of  public 

charity,  see  State. 

REMAINDERS. 

Contingent  remainder  as  asset  of  bank- 
rupt estate,  see  Bankruptcy,  1. 

REMANDING. 

Of  case  for  further  evidence,  see  Ap- 
peal and  Error,  43. 

REMOVAL  OF  CAUSES. 

Retrospective  effect  of  statute  forbid- 
ding removal  of  cause  from  state 
to  Federal  court,  see  Constitution- 
al Law.  1. 
Validity  of  statute  forbidding  removal 
of  cause,  see  Constitutional  Law, 
9. 

The  provision  in  the  Federal  em- 
ploycnt'  lial>ility  act  forbidding  the  removal 
of  causes  from  the  state  to  the  Federal 
courts  prevents  removal  in  nuch  cases  on 
the  ground  of  diversity  of  citizenship.  Teel 
V.  Cliesapeake  &  O.  R.  Co.  47:  it,  204  Fed. 
fll8,  —  C.  C.  A.  — . 

RENDITION. 

Of  fugitive  from  justice,  see  Extradi- 
tion. 

RENEWAL. 

Of  chattel  mortgage,  see  Chattel  Mort- 

REPAIRS. 

Landlord's  liability  for  failure  to  make 
or  for  negligence  in  making,  see 
Landlord  and  Tenant,  4,  S. 

REPLEVIN. 

Obstructing  execution  of  process,  see 
Obstructing  Justice. 

Demand. 

1.  No  demand  is  necessary  to  sustain 
tin  action  of  replevin  in  the  detinet  for  prop- 
erty to  which  the  defendant  claims  absolute 
title.  Wimbrow  v.  Horris.  47=  84  Atl. 
238.  IIR  Md.  91. 

Parties. 

2.  Where  the  holder  of  a  second  mort- 
gage takes  chattels  Irom  the  mortgagor  by 
a  writ  of  replevin,  the  holder  of  a  prior 
and  superior  mortgRKC  has  the  right  to  be 
made  n  party  to  the  replevin  suit  by  the 
court,  under  '§  5574,  Oklahoma  Comp.  Laws 
Iflflli;  and  the  fact  that  such  party  styles 
his  pleading  an  inter^'ention.  and  is  culed 
47  L.RJV.(NX) 


an  intervener,  is  imnuttoriml.  First  State 
Bank  v.  King  ft  IfaCants.  47:  668,  133  Fae. 

30.  —  Okla.  — . 
Redelivery. 

3.  Mere  delay  during  three  winter 
months  in  complying  with  a  judgment  re- 
quiring the  return  of  a  replevied  threshing 
outfit  does  not  justify  the  owner's  refusal 
to  accept  it  when  returned,  especially  where 
his  refusal  to  accept  it  was  based  on  the 
sole  ground  that  it  was  damaged  while  un- 
lawfully detained.  Wallace  v.  Cox,  47:  835, 
142  N.  W.  801,  —  Xcb.  — . 

4.  Deterioration  in  the  value  of  re- 
plevied property  while  it  is  unlawfully  dt^ 
tained  does  not  alone  justify  the  owner  io 
refusing  to  accept  it,  when  returned  in  due 
time  pursuant  to  a  judgment  in  replevin, 
damages  to  the  property  after  the  renditiui: 
of  such  a  judgment  being  recoverable  in  an 
action  on  the  replevin  bond.  Wallara  v 
Cox,  47:  835,  142  X.  W.  801.  —  Xeb.  — . 

RESERVATIONS. 

In  deed,  see  Deeds,  1-3. 

RES  GEST.<fi. 

See  Evidence,  14,  14a. 

RESIDENCE. 

For  purposes  of  divorce  suit,  nee  IM- 
vorce  and  Separation,  1. 

RESIGNATION. 

Of  executor,  see  Executors  and  Ad- 
ministrators. 1. 

RESISTING  OFFICERS. 
See  Obstructing  Justice. 

RETAINING  JURISDICTION. 

Exclnsivenoss  of  jurisdictioa  flnt  ac- 
quired, sec  Courts,  5. 

RETROSPECTIVE  LAWS. 

Validity  of,  see  Constitutitmal  Law,  I 

REVIEW. 

Of  order  or  judgment,  see  Appeal  and 
Error. 

REVIVAL. 

Of  judgment,  see  Judgment,  7. 

REVOCATION. 

,  Of  pftrdon,  see  Criminal  Law,  13. 
Of  license  of  physician,  see  Physicians 

and  SuijEeons. 
Of  license  to  cut  timber,  see  Timber, 
1,  2. 

RIPARIAN  RIGHTS. 
See  Waters. 

RISK. 

Assumption  of,  by  employee,  see  Master 
and  Servant,  11-40. 

RIVER.  , 
Riparian  rights  in.  lee  Watera. 
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ROADS. 

See  Highways, 

RCTI^ES. 

Disobedience  of,  see  Master  and  Serv- 
ant, 22-24. 

SAFETY  APPLIANCES. 

Master's  duty  as  to,  see  Master  and 
Servant,  2b-10. 

SALE. 

Of  notes,  see  Bills  and  Notes,  1-4. 

Regulation  of,  as  affecting  commerce, 
see  Commercp. 

Implifd  warrranty  on  sale  of  corporate 
stock,  see  Corporations,  6. 

Siiilicicncy  of  evidence  of  passing  of 
title,  see  Evidence,  3!. 

Rale  as  fraud  on  crrditors.  see  Fraudu- 
lent Conveyancps. 

•Tudieial  sale,  see  Jndieinl  Kale. 

Of  land,  see  Vendor  and  Piircliaser. 

<'ondltloiuil  aale. 

Filing  of  conditional  sale  contract  as 

preference,  see  BankruptcJ-,  2. 
Sufliciency  of  evidence  of  fraudulent  in- 
tent not  to  record  conditional  sale, 
see  Evidence,  21. 
I.  Where  a  statute  requiring  filing  of 
<-liattel  mortgages  'm  eonstrued  as  intended 
to  protect  only  those  having  some  specific 
lien  upon  or  right  to  the  mortgagc><l  prop- 
erty, the  same  construction  will  be  given 
to  statutes  providing  for  filing  of  condi- 
tional sale  contracts.    Big  Four  Implement 
(  o.  V.  Wright,  47:  1323,  20"  Fed.  535,  —  C. 
C.  A.  — . 

UlKhtH  of  bona  fide  purchuxerH. 

•2,  A  conditional  vendor  may  recover 
from  H  Hiilivondpc  who,  without  notice  of 
tlie  conditional  sale  agreement,  purchased 
from  the  original  vendee,  who  had  poascs- 
rtion  of  the  property  and  also  of  the  condi- 
tional sale  agreement,  which,  as  a  part  of 
the  contract  of  sale,  he  was  to  have  signed 
by  a  surety  and  acknowledged  before  an 
iillicer.  urid  to  return  to  the  vt-ndor.  where 
the  vendor  thereafter  had  the  eontract  re- 
corded within  the  statutory  period.  Rowe 
V.  Spencer,  47:  561,  79  8.  E.  144,  —  Oa.  — . 

(jinnotated) 

SAX  ITT. 

See  Incompetent  Persons. 

SCHOOTiS. 

Submission  of  question  as  to  applica- 
bility of  municipal  building  ordi- 
nances to  building  oonstrurted  by 
school  district,  see  Agreed  Case. 

Municipal  regulation  as  to  building 
erected  hy  school  district,  see 
Buildings. 

Diversion  of  tine  from  support  of  com- 
mon school,  see  Husband  and  Wife, 
6. 

Equality  and  xmiformify  of  school  tax, 
see  Taxes,  1. 

1.  The  legislature  of  a  state  may  pro- 
vide that  a  school  district  which  does  not 

47  L.It.A.(N.S.) 


furnish  instructions  in  agriculture,  manual 

training,  and  Irame  economics  shall  pay  the 
tuition  of  pupils  resident  within  its  limits 
who  desire  to  attend  and  do  attend  a  school 
in  an  associated  district  regularly  formed 
under  the  statute  wliere  auch  instruction  is 
given.  Associated  Schools  v.  School  Dist 
No.  83,  47:  aoo,  142  X.  W.  325,  122  Minn. 
2S4.  (Annotated) 
2.  A  statute  which  imposes  upon  a 
school  district  not  furnishing  certain  in- 
struction the  obligation  of  paying  tuition 
of  its  pupils  which  attend  another  school 
district  furnishing  such  instruction  creates 
by  necessary  implication  the  right  to  en- 
force such  obligation  by  action,  notwith- 
standing previous  statute  relating  to  school 
districts  provided  only  for  actions  on  con- 
tracts, or  for  acts  or  omissions  in  the  nature 
of  tort.  AsBoeiated  Schools  v.  School  Dist. 
No.  S3,  47:  aoo,  142  K.  W.  325,  122  Minn. 
254. 

;i.  A  atatute  which  requires  a  school 
district  in  which  certain  instruction  is  not 
given,  to  pay  tlie  tuition  of  its  pupils  in 
another  school  district  in  which  such  in- 
struction is  given,  confers  by  necessary  im- 
plication upon  the  school  district  both  the 
power  and  duty  to  raise  money  for  that 
purpose.  Associated  Schools  v.  School  Dist. 
No.  83,  47:  aoo,  142  N.  W.  32fi,  122  Minn. 
254. 

SCIRE  FACIAS. 

To  enforce  mechanics'  lien  after  sale  of 
property  on  foreclosure,  see  Me- 
chanics' Liens,  4,  S. 

SECESSION. 

Of  subordinate  lodge  from  benevolent 
society,  see  Benevolent  Societies. 

SECOND  MECUTION, 
Sec  Judicial  Sale. 

SEcrniTiEs. 

Control  by  public  service  commission  of 
issue*  of  securities,  see  Public  Serv- 
ice Commission, 

SECURITY  FOR  COSTS. 

Motion  to  require  security  for  coats  as 
extending  time  for  answer,  see 
Pleading,  0. 

SEGREGATION. 

Of  races,  see  Civil  Riffbta. 

Municipal  ordinance  for  segregation  of 

races,  see  Municipal  Corporations, 

1,  2. 

SEPARATION. 

See  Divorce  and  Separation. 

SERVANTS. 

See  Maatar  and  Sarvaat 

SERTIOE. 

Of  writ,  Bse  Writ  and  Procea. 
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SHAREHOLDEXIS. 

Of  eorporationi,  genenlly,  see  Corpora- 

tiOBB. 

RHKr.LEY'S  CASE. 

Rule  in,  see  Wills.  4.  5. 

SHIPPING. 

Vessel  ai  common  carrier,  see  Carricra. 
Rights  in  proceeds  of  insurance  of  cargo 

for  account  of  wlxxn  it  may  con- 

eem,  see  Carriers,  3. 

SLANDER. 

See  Libel  and  Slander. 

SMOKE. 

Municipal  ordinance  as  to,  see  Mu- 
nicipal Corporations,  0.  7. 

spectatj  deposit. 

See  Banks,  3. 

SPEECH. 

Freedom  of,  sea  ConstitutHmal  Law,  10. 

STALE  DEMANDS. 

See  Limitation  of  Actions. 

STATE. 

Death  of  party  as  requiring  revival  of 
judgment  in  favor  of  state,  see 

Jud^ent,  7. 
Riglit  to  invoke  statute  of  limitations 
a<;Kiiiat,  see  Limitation  of  Actions, 
4. 

The  people  msy  prosecute  a  suit  to 
prevent  dissipation  of  toe  fundR  of  an  in- 
corporated religious  societv,  which  consti- 
tuted a  public  charity,  wit^iout  making  all 
members  of  the  society  partips  to  the  pro- 
ii>eding.  People  ex  rel.  Smith  v.  Braucher, 
47:  1015,  101  N.  E.  944,  268  111.  604. 

STATE  COVRTS. 

Krror  to,  from  United  States  Supreme 

Court,  see  Apf>eal  and  Error,  3-5. 
Appellate  jurisdiction  of,  generally,  see 

Appesil  and  Krror,  6,  6a. 

STATUTE  OF  FRAUDS. 
See  Contracts. 

STATUTE  OF  X^IMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

Contititutionalify  of  retrospective  law, 
sre  Constitutional  Iaw,  1. 

Validity  of  statutes,  generally,  see  Con- 
stitutional Iaw. 

ConHtitutional  equality  of  protection 
and  privileges,  see  Constitutional 
T^w,  4-7. 

Judicial  notice  of,  see  Evidence,  1. 

Validity  of  license  tax  on  purchasers  at 
tax  sates,  see  License,  3,  4. 

Plurality  of  subjects  in  municipal  ordi- 
nance, see  Municipal  Corporations, 

47  L.R.A.(N.S.) 


Time  of  passage  and  taking  effect  of  mu- 
nicipal ordinance,  see  Moaicipsl 
Corporaticms,  3. 

STAY. 

Of  criminal  sentence,  see  Criminal  Law, 
6-0. 

STOCK. 

Of  corpwations,  general^,  see  Corpota- 

tions. 

STOCKHOLDERS. 

Of  corporations,  generally,  see  Corpora- 
tions. 

STREAMS. 

Riparian  rights  in,  see  Watoa. 

STREET  RAILWAYS. 

Validity  of  statute  abolishing  fellow 
servant  rule  as  to  street  railway 
employees,  see  Constitutional  Law 

7. 

Right  of  abutting  owner  to  roimburse- 
^ment  by  street  railway  companr 
of  liighway  assessment,  see  Dam- 
ages, 10. 

In  street,  ae  additional  servitude,  see 
Eminent  Domain,  13. 

Private  action  by  abutting  owner  for 
laying  double  tracks  in  street  in 
front  of  liis  property,  see  High- 
ways, 2. 

STREETS. 

See  Highways. 

SUBMISSION  OF  CONTROVERST. 

See  Agreed  Case. 

SUBROGATION. 

A  vendee  who,  In  pa^'nient  of  the 
purchase  price  of  real  estate,  pays  the 
indebtedness  secured  by  a  first  mortgage, 
is  not  subrogated  to  the  lien  of  that  mort- 
gage as  against  a  second  mortgagee,  wbose 
mortgage  is  duly  recorded  at  the  time  of 
purchase.  Kahn  v.  McConnell.  47:  1189, 
131  Pac.  682,  —-  Okla.  — .  (Annotated) 

SUBSCRIBING  WITNESS. 
See  Wills,  3.  ■ 

SUBSTITUTED  SERVICE. 

Service  1^  publicaticm,  see  Writ  and 
Process,  2,  3. 

SUICIDE. 

Bight  of  action  for  inducing,  see  Case^ 


SUMMONS. 

See  Writ  and  Process. 

SUPPORT. 

Failure  to  support  wife  as  ground  fnr 
divorce,  see  Divorce  and  Separa- 
tion. 2. 

Of  wife,  hu-ihand's  liabilitv  for.  see 
Husband  and  Wife,  1,  *2. 
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SCPBEME  COURT  OF  THK  UMTED 
STATES. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error,  3-5. 

SURETIES. 

in  general,  see  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURPIiUSAGE. 

In  indictment,  see  Indictment,  etc.,  1. 

SUSPENSION  OF  SENTENCE. 
See  Criminal  Jmw,  e-9. 

SYRUPS. 

State  r^ulation  of  labels  on,  as  affect- 
ing interstate  commerce,  see  Com- 
merce, 1,  2. 

TAX  DEED. 

See  Taxes,  2. 

TAXES. 

Incorporation  tax  on  consolidated  cor- 
porations, sec  Corporations,  I. 

Power  of  school  district  to  impose  tax, 
see  Schools,  3. 

Kqnallty;  nnlfmnnlty. 

Un^ormity  in  license  tax,  see  License, 
4. 

1.  A  statute  which  requires  a  school 
district  in  which  certain  instruction  is  not 
given,  to  pay  the  tuition  of  its  pupils  in 
another  district  in  which  such  inetruction 
is  given,  and  which  has  a  uniform  appli- 
i-ation  to  the  entire  state  and  operates 
alike  on  all  persona  and  property  similarly 
situated,  does  not  violate  the  constituti<»ial 
requirement  of  equality  of  taxation.  As- 
sociated Schools  V.  Kcliool  Dist.  No.  83, 
47:  soo,  142  N'.  W.  325,  122  Minn.  254. 
Sale:  deed;  rlg;lits  of  purcliasers. 

License  tax  on  purcliasera  at  tax  sales, 
aee  License,  1-4. 

Title  under  tax  deed  as  defective  or 
unmarlfetable,  see  Vendor  and  Pur- 
chaser, 3. 

2.  A  tax  deed  which  has  been  of  record 
for  more  than  fifteen  years,  during  all  of 
which  time  the  land  has  been  in  the  pos- 
session of  a  person  and  his  grantors,  is 
not  void  on  its  face  l>ecause  the  considera- 
tion stated  cannot  be  arrived  at  from  the 
data  furnished  by  the  antecedent  recitals, 
but  where  this  may  be  done  under  t)ie 
liberal  rules  which  nave  been  adopted  for 
the  interpretation  of  tax  deeds  which  have 
lH>cn  of  record  for  five  years  or  more.  Van 
r.undy  V.  Shewey,  47:  645,  133  Pac.  720, 
—  Kan.  — . 

TAXTCAB. 

See  Automobiles. 

TELEGRAPHS. 

Person  sending  telegram  at  railroad 
station  as  passenger,  see  Carriers,  1 
1.  ' 

47  L^.A.{N.S.) 


Duty  of  carrier  to  fumisli  telegraph 
facilities,  see  Carriers,  4. 

Who  is  customer  or  patron  of  tele- 
graph company,  sec  Master  and 
Servant,  32. 

Liability  of  railroad  company  doing 
telegraph  liUHineas  for  assault  com- 
mitted by  servant,  sue  Master  and 
Servant,  38. 

TEIiEPHONE. 

Liability  for  frightening  horse  on  liigh- 
way,  see  Highways,  3. 

TENANTS. 

See  Landlord  and  Tenant. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

TENDER. 

Failure  by  the  holder  of  a  note  pay- 
able at  any  bank  in  a  speci^ed  city,  who 
has  left  the  state,  taking  the  note  with 
him,  to  specify  a  plaeu  of  payment  upon 
reouest  after  the  note  has  m'aturc<l,  liut 
before  he  has  elected  to  declare  maturity 
of  the  entire  debt  of  which  such  note  whs 
a  part,  which  he  was  entitled  to  do  on  de- 
fault in  payment,  entitles  the  maker  to 
deposit  the  funds  in  the  bank  in  such  city 
where  the  holder  has  his  account,  anil 
thereby  defeat  the  right  to  declare  the  for- 
feiture, Stansburg  v.  Embrey,  47:  980, 
l.'iS  S.  W.  901,  —  Tenn,  — .  (Annotated) 

TERMINATION. 

Of  lease,  see  Landlord  and  Tenant,  2. 

THEFT. 

See  Larceny. 

TIMBER. 

KeMCrvation  of  timber  from  property 
passing  under  deed,  see  Deeds, 

1-3. 

Inheritance  of  reservation  by  prnntor 

of  right  to  cut  timber,  see  iJitieent 

and  Distributioii. 
Sufficient  of  evidence  as  to  sixe  of, 

see  Evidence,  26. 
Identity  of  logs  claimed  imder  deed, 

as  question  for  jary,  see  Trial.  3. 

Reroratlon  ot  license  to  cut. 

1.  An  attempt  by  a  parent,  who.  in  a 
deed  to  a  child  by  way  of  an  advancement, 
had  reserved  the  license  of  selling  and  re- 
moving timber,  to  assign  such  licence,  re- 
vokes it.  United  States  Coal  A  O.  Co.  v. 
Harrison,  47:  870,  76  S.  B.  346,  71  W.  Va. 
217. 

2.  Where,  in  a  deed  from  parent  to 
child  by  way  of  an  advancement,  a  license 
for  selling  and  removing  timber  is  rPBer\-ed 
to  the  parent,  the  sale  of  the  land  by  such 
child  terminates  the  license.  Unit«l  States 
Coal  &  O.  Co.  v.  Harrison,  47:  870,  76  S. 
E.  340,  71  W.  Va.  217. 

Forfeltnrc  for  nonremoval. 

3.  A  grantor  who,  in  conveying  his 
real  estate,  reserves  certain  described  tim- 
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ber  growing  upon  the  property,  does  not, 
unlfHs  there  is  aomethiiig  to  show  that  the 

f arties  intended  that  it  nhould  be  eevered 
rom  the  land,  lose  his  title  by  failure  to 
remove  it  within  a  reasonable  time,  fiicka 
V.  Phillips.  47:  878,  142  S.  W.  394,  1*6  Ky. 

4.  Wlierc  a  sale  of  timber  is  one  of 
chattels,  the  nuTe  failure  to  remove  from 
the  land  within  the  time  specified  for  in- 
gresR  anil  epress  logs  which  have  been  rut 
under  a  rot^ervation  of  title  in  a  sale  of  the 
real  estate  will  not  forfeit  the  title.  Wim- 
brow  V.  Morril>  47:  88s,  84  Atl.  238.  118 
Md.  »1.  (Annotated) 

TIMR. 

Additional  time  to  answer,  see  Plead- 
ing. 4,  6. 

Extennion  of,  as  discharging  surety, 
see  Principal  and  Surety.  2. 

TITIjE, 

Right  to  jury  trial  in  suit  over,  see 
Jury.  1. 

Defects  in,  see  Vendor  and  Purcbamr, 
2-4. 

TITLK  BOXI). 

See  Vendor  and  Purchaser,  8. 

TORTS. 

Injunction  against  tortious  acts,  see 

Injunction,  S,  4. 
Joint  liability  for,  see  Joint  Creditors 

and  Debtors. 
Matters  an  to  negligence,  generally,  see 

Negligence. 

TRACK  >|-AIiK£R. 

Atisuniption  of  risk  br,  see  Master  and 
Servant.  14. 

TRADEMARK. 

A  rej^istration  as  a  trademark  of  a 
name  apptitnl  to  a  periodical  devoted  to 
tiie  publication  of  a  series  of  stories,  does 
not  prevent  the  application  of  the  name 
to  moving  picture  plays  which  deal  with 
adventures  similar  to  those  of  the  hero  of 
the  pilblislied  series,  who  bears  the  name 
applied  to  the  periodical.  Atlas  Mfg.  Co. 
V.  Smith,  47:  I003,  204  Fed.  398.  122  C.  C. 
A.  568. 

TRADENAMES. 

Re!;istration    of,    as    trademark,  see 

Trademark. 

The  doctrine  of  unfair  trade  does 
not  apply  to  prevent  the  application  to  a 
moving  picture  play  of  a  name  which  has 
been  applied  for  a  long  series  of  years  by 
the  publisher  of  a  pcriodicB.1  series  of 
stories,  to  the  pamphlet  containing  such 
stories,  although  the  ineiilenta  of  the  play 
are  similar  in  character  to  those  depicted 
in  the  periodical,  if  they  are  not  baned  on 
ihe  published  stories.  Atlas  Mfg.  Co.  v, 
s.i.itli,  47:  100a,  204  Fed,  398,  122  C.  C.  A. 
"ies.  (Annotated) 
47  L.RJ^.(N.S.) 


TRANSFER. 

Of  cause,  see  Banorml  of  Oaiiaea. 

TRANSITORY  ACTIONS. 

See  Venue. 

TRAPDOOR. 

As  hidden  danger  to  serrant,  see  Mas- 
ter and  Servant,  6. 

TRESPASSER. 

Person  entering  telegraph  office  as,  see 
Master  and  Servant,  38. 

Negligence  as  to,  see  Nc|^igen«e.  1. 

Liability  of  railway  company  for  in- 
jury to,  see  Sallroads,  1,  S. 

TRIAIi. 

Error  in  refusing  to  direct  verdict.  *^ 
Appeal  and  Error,  41,  42. 

Prejudicial  error  in  striking  out  evi- 
dence, see  Appeal  and  Error,  33. 
34. 

Procedure  peculiar  to  criminal  case*, 
see  Criminal  Law. 

Right  to  trial  by  jury,  see  Jury. 

Contributory  negligence  of  emplOTee  a« 
matter  of  law,  see  Master  and  Serv- 
ant, 21. 

Raising  objection  in  scire  facias  pro- 
ceeding to  enforce  raeclianics'  lien, 
see  Mechanics'  Liens.  S, 

New  trial,  see  New  Trial. 

Place  of,  see  Venue. 

Issues  on  probate  of  will,  see  Wills.  1. 
2. 

Examination  of  witnenses,  see  Wit- 
nesses. 2. 

Questions  of  law  and  fact. 

Directing  a  verdict  in  negligence  cax-. 
see  infra,  6-7. 
1,2.  If  the  evidence  in  an  action  for 
damages  for  a  personal  injury  is  so  conclu- 
sive of  the  defendant's  negligence  as  to 
leave  no  room  for  a  reasonable  conclusion 
or  finding  to  the  contrarv,  tlie  court  may 
declare  it  as  a  matter  a}  law,  in  pa#sin^ 
on  a  moti<Hi  to  set  aside  a  verdict  eonform- 
ing  to  the  evidence.  Reillr  v.  Nicoll.  47: 
1199,  77  S.  E.  897,  —  W.  Va.  — . 

( Annotated ) 

3.  The  jury  must  pass  upon  the  suffi- 
ciency of  competent  evidence  to  identify 
logs  claimed  under  a  deed.    Wimbrow  v. 
Morris,  47=  882,  84  Atl.  238,  118  Md.  9\. 
Taklns  mse  firom  ]vry. 

4.  A  court  cannot  direct  or  set  aside  a 
verdict  merely  upcm  a  preponderance  of  evi- 
dence. Philadelphia,  B.  &  W.  R.  Co.  x. 
Gatta,  47:  93a.  85  Atl.  721,  —  DeL  — . 

5.  'lie  court  cannot  direct  a  verdict  in 
an  action  to  recover  damages  for  personal 
injury  alleged  to  have  been  negligently  in- 
flicted because  the  evidence  in  support  of 
negligence  is  nc^tive,  while  that  in  sup- 
port of  care  is  positive,  nor  can  it  wt 
aside  a  verdict  baaed  on  the  negative  tet^- 
timony  if  the  n^iattve  testimony,  standing 
alone,  is  of  sufficient  probative  force  to 
support  the  verdict.  Philadelphia,  B.  &  W. 
R.  Co.  V.  Oatte,  47:  m  8S  Atl.  721,  —  DeL 
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6.  The  jury  cannot  be  directed  to  find 
for  defendant  bccauee  of  contributory  neg- 
ligence in  a  personal-injury  action  brought 
under  the  Federal  employer »'  liability 
statute,  which  provides  that  such  negligence 
ahall  not  bar  a  recovery,  but  merely  di- 
minish the  damages.  Chicago  G.  W.  R,  Co. 
V.  McOormick,  47:  i8»  200  Fed.  375,  118 
C.  C.  A.  S27.  (Annotated) 

7.  TIte  jury  muBt  decide  whether  or  not 
a  rule  of  a  railroad  company  applied  to  an 
employee  at  the  time  he  was  injured,  bo  as 
to  relieve  the  company  from  liability  for 
the  injury  because  of  hia  disobedience  of  it, 
where  under  the  evidence  there  \s  good  rea- 
son to  doubt  whether  it  did  or  not.  Cin- 
uinnati,  N.  O.  &.  T.  P.  R.  Co.  v.  Ijovell,  47: 
9og,  132  S.  W.  aSO.  141  Ky.  249. 
Imitractlons. 

^iufliciency  of  exception  to  instruction, 
Boe  Appeal  and  Error,  10. 

Questioning  correctness  of  instruction 
for  first  time  on  appeal,  sec  Appeal 
and  Error,  13,  24. 

Errors  in  giving  and  refusing  instruc- 
tions cured  by  verdict,  sec  Appeal 
and  Error,  26. 

Error  in  failing  to  inatnict  as  to  weight 
of  circumstantial  evidence  of  in- 
tent, see  Appeal  and  Krror,  37. 

Preanmption  as  to  correctness  of  in- 
■tructions,  see  Appeal  and  Error. 

Exceptions  to  refusal  to  charge,  see  Ap- 
peal and  Error,  11. 

8.  There  is  no  error  in  instructing  tlie 
jury  an  to  lack  of  inspertlon  as  an  element 
of  ne.^ligence,  in  an  action  to  hold  a  rail- 
road company  liable  for  injury  by  the  break- 
ing of  the  side  bar  of  an  engine,  although 
there  was  no  evidence  of  lack  of  inspection, 
and  affirmative  evidence  of  inspection  on 
the  day  before  the  accident,  if  there  was  no 
repair  of  conditions  which  should  have  been 
diacu\-ered  by  the  inspection.  McCuUough 
V.  <.'hica^,  R.  I.  ft  P.  B.  Co.  47:  33,  142 
N.  W.  67.  —  Iowa,  — 

0.  Tt  is  error  to  submit  to  the  jury 
pounds  for  recovery  in  an  action  for  dam- 
ages for  negligent  injuries  which  are  not 
!<et  out  in  the  petition.  Louisville  &.  N.  R. 
Co.  v.  Johnson,  47:  gi8,  160  S.  W.  685,  165 
Ky.  15o. 

10.  An  instruction  which  is  correct 
under  the  facts  of  the  rase  in  which  it  is 
given  is  not  erroneous  because  it  is  too 
broad  to  be  true  in  all  caae^.  Malonev  v. 
Winston  Brothern  Co.  47: 634,  111  iPac. 
1080,  18  Idaho,  740. 

11.  It  is  not  error  to  assume  in  an  in- 
struction that  a  particular  witness  was  an 
accomplice,  if  he  was  bo  designated  in  the 
request  of  the  complaining  partv.  Thomp- 
son T.  United  States,  47:  soO.  202  Fed.  401, 
120  C.  C.  A.  575. 

12.  An  instruction  which  informs  the 
jury  that  if  they  "believe  the  defendant 
net  guilty,  and  that  he  did  not  shoot  and 
kill"  the  decedent,  they  should  acquit, 
ouslit  not  to  be  given,  although  in  the 
same  instruction  they  are  informed  that 
thny  must  find  the  accused  guilty  beyond  n 

47  I..R^.(X.S.) 


reasonable  doubt  before  they  can  ctmvict 
him.     Flegc  v.  State,  47:  iioO,  142  H.  W. 
276.  93  Neb.  610. 
Verdict  or  flndlngs  of  Jury. 

£^ulIicicnc'y  of  exception  to  finding,  see 

Appeal  and  Krror,  9. 
Necessity  for  exc«)tions  to  finding,  see 

Appeal  and  Error,  12. 
Errors  in  instructions  cured  by  ver- 
dict, see  Appeal  and  Error,  26. 
Effect  on  special  finding  of  grant  of 
new  trial  upon  other  isxues,  ttcv 
New  Trial,  3. 
Review  of  verdict  on  appeal,  9W  Ap- 
peal and  Error,  27. 

13.  A  suit  to  cancel  an  instrument  con- 
veying land  in  trust  is  an  equitable  suit, 
and  the  verdict  of  a  jury  is  merely  advisor\' 
to  the  court,  and  the  court  may  make  dil- 
ferent  findings  If  satisfied  that  difTcrent 
findings  are  required  by  the  evidence.  IIo- 
gan  V.  Leeper,  47:  475,  133  Pac.  190.  — 
Okla.  — . 

14.  The  question  as  to  tlie  contributory 
negligence  of  a  servant  being  for  the  de- 
termination of  the  jury,  and  there  being  nu 
special  questions  submitted,  a  ^neral  ver- 
dict in  favor  of  the  servant  mfcrentially 
acquits  him  of  such  negligence.  Delmurt> 
V.  Kansas  Citv  Hardwood  Flooring  Co.  47: 
1320,  133  Piu  '  loi,  90  Kan.  29.* 

TRCST  COMPANY. 
See  Banks. 

TRUSTEE!  PBOCKSS. 
See  Garnishment. 

TRUSTS. 

Trusttt  in  insolvent  bank,  see  Banks,  3. 
Fiduciary  capacity  of  agi'nt.  see  Princi- 
pal and  Agent,  2,  3. 

TCNXEIj. 

Respective  duty  of  master  and  serT> 

ant  in  hazardous  work  like  driving 

railroad  tunnel,  see  Master  and 

Servant.  5. 
Injury  to  employee  by  low  roof  of,  sec 

Master  and  "Ser\'a*nt,  7. 
Master's  duty  as  to  inspcetion  of,  sec 

Master  and  Servant,  9. 
Assumption  of  risk  by  employee  in,  see 

Skfaater  and  Servant,  17. 

TURKEYS. 

Presumption  as  to  proximate  cause  of 
injuiy  to  turkeys  on  railroad  track, 
see  Evidence,  4. 

ULTRA  TIRES. 

Ultra  viret  acts  by  corporation,  lee 
Corporations.  4. 

UNCERTAINTY.  .  ,  , 

In  municipal  ordinanee,  «e  Municipal 
Corporations,  2. 

UNDERWRITERS. 
See  Ingaranc*. 
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UNDUE  INFLUENCE— VERDICT. 


CNDUE  UfWljVENCE. 

I'reBumption  u  to,  we  Eviduio^  S. 

VXFAIB  OOMPBTITIOX. 

Doctrine  of,  u  appl'  i  to  moring  pic- 
ture pl&7,  see  1  iiulauune. 

rNIFORMITY. 

Id  liccuse  tax,  see  LicenBe,  4. 
In  oliool  tax,  sec  Taxee,  1. 

UNITKD  STATES. 

I  nlan-ful  sale  d  intoxlcKting  li^ors 
on  military  reservation,  see  Intoxi- 
cating Liquors. 

i;>-ITKD  STATES  SUPBEME  COURT. 
Jurisdiutiun  on  appeal,  see  Appeal  and 

Error,  3-5. 

UNLIQUIDATED  CI^IMS. 

As  affecting  right  to  enforce  vendor's 
lien,  see  Vendor  and  Purchaser,  7. 

USES. 

Charitable  uses,  see  ChariUes. 

\'ACANCY. 

Waiver  of  forfeiture  of  insurance  be- 
cause of  vacancy,  see  Insurance,  4. 

VAWDITY. 

Of  contract,  see  Contracts,  3-5. 

VENDOR  AND  PURCHASER. 

Obligation  of  grantee     deed  by  holder 
of  bond  for  title,  see  Contracts,  1. 
Matters  as  to  deeds,  see  Deeds. 

License  tax  on  purchaserB  at  tax  sale, 
see  License,  1-4. 

Siibroi^atioii  of  vendee  to  lien  of  mort- 
gage, see  Subrogation. 

Sale  of  standing  timber,  see  Timber. 

1.  It  i«  legally  possible  for  one  pi-rson 
to  sell  land  to  another  at  an  agreed  price, 
:ind  at  tlie.  same  time  to  secure  the  right 
to  repurchase  it;  and  if  actually  made  in 
good  faith,  Hupli  a  transaction  is  enforce- 
able. Cowart  V.  Singletary,  47:  6ai,  70  S. 
E.  106.  —  (Ja.  — . 

Defective  or  unmarketable  title. 

Burden  of  proving  defective  title,  sec 
Kvidonce,  8. 

2.  A  vendor's  title  in  not  necessarily 
unmarketable  because  derived  through  deeds 
from  the  heirs  of  a  deceased  ovner  whose 
estate  was  not  probated.  Van  Gundy  v. 
Shewm-.  47:  645«  183  Pac.  720,  —  Kan.  — . 

3.  A  suit  to  quiet  title  purporting  to 
be  based  upon  adverse  possession  does  not 
expose  a  tax  deed  which  has  been  of  record 
for  more  than  five  years,  to  attack  for  ir- 
regularities in  the  proofing  upon  which 
it  is  hosed.  Van  nundv  v.  Shewn',  47:  645, 
133  Pac.  720,  —  Kan.*—. 

4.  A  title  is  not  rendered  unmarket- 
able by  a  mortgage  given  on  tlie  land  to 
one  as  trustee  for  a  named  beneficiary, 
which  mortgage  wan  assigned  by  the  bene- 
ficiary and  released  by  the  assignee,  where 
the  release  has  been  acquiesced  in  by  the 
47  LJl.A.(N.S.) 


trustee  and  the  oeneficiary  for  a  period  of 
time  exceeding  that  prescribed  by  the  stat- 
ute of  limitations.   Van  Gundy  v.  Shevcy, 
47:  O45.  133  Pae.  720,  —  Kan.  — . 
Vendor's  lien. 

5.  The  existence  of  the  right  of  a 
creditor  to  maintain  an  acUim  at  law  upon 
a  promise  made  by  a  stranger  to  his  debtor 
to  pay  the  debt  does  not  deprive  him  of  tbe 
equitable  right  to  enforce  the  vendor's  lien 
on  property  transferred  in  consideration  of 
the  promise.  Zeiser  v.  Cohn,  47:  x86,  101 
N.  E.  184,  207  N.  Y.  407. 

6.  That  a  substantial  part  of  the  prop- 
erty transferred  by  a  debtor  on  ooneidera- 
tion  of  tbe  payment  of  his  debt  was  per- 
sonalty does  not  prevent  tlie  enforcement  of 
a  vendor's  lien  in  behalf  of  the  creditor,  if 
the  promise  in  his  favor  was  concealed  from 
him  until  the  personalty  was  dissipated. 
Zeiser  v.  Cohn,  47:  i86»  101  N.  E.  ISi.  207 
N.  Y.  407. 

7.  A  creditor  of  a  vendor  who  conveys 
property  on  condition  that  the  vendee  shall 
satisfy  the  creditor's  claim  may  enforce  the 
vendor's  implied  lien  for  tne  satiKfacti«i 
of  the  claim,  although  it  was  unliquidated 
at  the  time  of  the  convevance.  Zeiacr  v. 
Cohn,  47:  1B6,  101  N.  E.  IW.  207  X.  Y.  407. 

( Annotated  1 

Rights  of  parties  as  to  third  pcrmns: 
bona  flde  purchasers. 

8.  One  who  has  purchased  the  interest 
in  land  of  an  obligee  in  a  bond  for  title, 
and  received  from  such  obligee  a  warranty 
deed,  in  which  there  is  a  provision  that  the 
grantee  assumes  the  obligations  of  t\u- 
obligee  under  the  bond,  and  who  has  made 
certain  of  the  j)aymentB  thereunder  as  they 
matured,  acquires  an  equitable  interest  in 
tbe  land  notwithstanding  the  title  bond 
provides  that  it  is  not  transferable  to  any- 
one, which  enables  him  to  secure  title  npM) 
payment  of  the  remaining  instalments  ie$s 
any  credit  to  which  he  may  be  entitled,  as 
against  the  obligee  in  the  bond,  and  a  subse- 
quent purchaser  from  the  obligee,  with 
notice,  who  paid  the  remaining  instalments, 
received  a  deed  from  the  ooHgor  in  tbe 
bond  and  conveyed  a  life  esbtte  to  tl<e 
obligee.  Cowart  v.  Singletarr,  47:  6ai,  79 
S.  E.  196,  _  Ga.  — . 


VENUE. 

As  to  territorial  limits  of  jurisdiction 
over  crimes,  sec  Courts.  1-4. 

A  proceeding  in  insolvency  againn 
a  corporation  under  chap.  70,  N.'XI,  Laws 
1905,  is  a  "transitory  action"  in  the  nature 
of  quo  warranto,  and  the  venue  thereof, 
under  S  29")0.  N.  M.  Comp.  I^wa  18fl7.  may 
be  in  the  county  where  either  the  plmintiif 
or  the  defendant  reside;^  State  ex  reh 
Parsons  Min.  To.  v.  McClure.  47:744.  13S 
Pac.  1063,  —  N.  M.  — . 


VERDICT. 

Review  of,  on  appeal,  see  Appeal  and 

Error.  27. 
In  general,  see  Trial. 
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VKKIFICATXON. 

or  plnding,  see  Pleadiogf  1. 

WAIVFR. 

Of  error  in  trial  court,  lee  Appeal  and 

Krror,  26. 

Of  disq^uaJiflcation  of  commiasioner  in 
fininent  domain  proceedings,  see 
Eminent  Domain,  2. 

Of  forfeiture  of  insurance  policy,  aee 
Insurance,  4. 

Of  interest  on  award,  see  Interest,  2. 

WALL. 

Compelling  removal  of,  by  injunction, 
sec  Injunction,  1. 

WARNING. 

Duty  to  f^ive,  to  servant,  see  Master 
and  Servant,  20. 

WATERS. 

Jurisdiction  of  municipal  corporations 

over  navigable  boundary  river,  see 

Boundarieti. 
Measure   of    damages   for  municipal 

pollution  of  stream  hy  city,  see 

Damages,  7. 
Necessity  of  compenaation  for  munici- 

pal  pollution  of  stream  by  sewage, 

see  Eminent  Domain,  10,  U. 
Documentary     evidence     in  action 

against  municipal  corporation  for 

interfering  witn  flow  of  vater,  see 

Evidence.  10. 
Liability  of  municipal  corporation  for 

restoring  stream  to  original  eban- 

nel.  see  Municipal  Corporations,  8. 
Injunction  against  pollution  frf  stream, 

si'e  Injunction,  4. 
Pollution  of  stream  as  public  nuisance, 

dec  Xuisanccs. 
Diversion  by  railroad  emiianlcment.  see 

Hailroadfi,  !>. 

Water  rights  as  l)et%%-ecn  individuals. 

1.  A  railroad  company  owninjT  land  on 
a  stream  hm  no  rigiit  at*  against  the  lower 
riparian  owners  to  pump  tlie  water  into  a 
reservoir  scvernl  miU'H  ilintant.  for  genera! 
railroad  purpcsrs.  sucb  as  use  in  locomo- 
tiveK,  Khops,  and  stations.  Rcranton  Gas  & 
Water  (.0.  V.  Delaware.  L.  &  \V.  R.  Co.  47: 
710,  JW  Atl.  24.  240  I*a.  004. 

Public  water  xupply. 

Meaiiiirc  of  dania^^eH  in  case  of  con- 
domnution  nf  plitnt  of  water  works 
company,  see  Dnmii'ios.  9, 

Mandamus  to  trui«tt>t>H  of  water  dis- 
trict, see  .Manilamus.  I. 

2.  A  district  organized  to  supply  its 
inhabitants  with  water  is  not  bound  to  fur- 
nish a  supplv  to  evoryoiin  that  demnndH  it. 
regardless  of  the  exiH-ime  involveil  and  the 
return!'  which  will  result  in  so  doing:  espe- 
eially  where  tlie  statute  provideu  that  water 
rates  stial]  be  estabTi»hefl  nuflicient  to  pro- 
vide for  Hucli  exteiii^ioii»  and  renewals  as 
iHH-oine  nei-essnrv.  I^wrence  v.  Hiehards, 
47:  654,  8S  Atl.  92,  —  Me.  — .  (Annotated) 


WAY.S, 

Public  wava,  see  Highways. 
47  L.R.A.{N'.S.) 
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WILLS. 

Error  in  refusing  to  direct  verdict  for 
contestant  in  will  case,  see  Appeal 
and  Error,  42. 

Contingent  remainder  as  asset  of  bank- 
nipt  estate,  see  Bankruptcy,  1. 

Presumption  as  to  regularity  'of  exe- 
cution, see  Evidence,  6. 

Borden  of  proof  as  to  regularity  of 
execution  and  testamentary  ca- 
pacity, see  Evidence.  6. 

PrcsumptHin  from  presence  of  attesta- 
tion clause,  see  Evidence,  5. 

Parol  evidence  to  identify  legatee,  aee 
Evidence,  12. 

Burden  of  proving  testamentary  ca- 
pacity, see  Evidence,  8, 

Administration  of  decedent's  estate, 
see  Executors  and  .\dministratorB. 

Doductiona  in  case  of  indebtednesa  to 
estate,  see  Executors  and  Adminis- 
trators, 4. 

Title  derived  through  deeds  from  bein 
of  decedent  whose  estate  was  not 
probated,  see  Vendor  and  Pur- 
chaser, 2. 
Probnte. 

1.  In  a  proceeding  to  probate  a  will  in 
solemn  form,  the  only  issue  is  devisavit  vel 
non,  and  therefore  the  matter  of  constru- 
ing tlie  terms  of  the  instrument  ofTered  for 
probate  it4  not  up  for  determination. 
Wells  V.  Thompson,  47:  702,  7ti  S.  E.  823. 
—  (ia.  — . 

2.  That  the  alleged  testator  knew  the 
contents  of  the  instrument  offered  for  pro- 
bate, and  desired  to  execute  it  as  a  will, 
way  be  considered  on  the  trial  of  an  iamie 
of  devisavit  rcl  non.  Wells  v.  Thompson,  , 
47:  7aa,  78  ^.  E.  823,  —  Ga.  — . 

3.  While  the  interrogatorieH  or  deposi- 
tions of  attesting  witii4>si»es  wiio  reside  be- 
yond the  jurisdiction  of  the  court  may  Ih' 
taken,  it  is  not  necpssary  to  take  tbeni  if 
the  will  can  he  proved  by  other  legal  and 
satisfat'torv  tfidence.  Wells  v.  Thompson, 
47:  733,  7H"s.  K.  823.  —  Ga.  — . 

Nature  of  estate  or  Intercut  created. 

4.  A  dovi»e  to  teutator'i*  wife  for  life, 
then  to  his  daughter  for  life,  then  to  the 
daughter's  children,  or  in  default  of  chil- 
dren to  such  persons  aa  the  daughter  shall 
direct,  vetits  tlie  fee  in  the  dauglit(*r,  not- 
withstanding the  will  provides  that  in  no 
event  shall  tlie  fee  vest  in  the  wife  or 
daughter  during  the  lifetime  of  either  of 
them.  Lancr  r.  HolTman,  47:  676,  88  Atl. 
496,  241  Pa.  315. 

5.  The  rule  in  Shelley's  Case  applies 
whenever  there  is  a  clearly  exprettscd  inten- 
tion of  the  grantor  that  the  remainderman 
is  to  take  not  from  liim,  but  from  the 
grantee  of  a  life  estate  to  which  he  has  at- 
tached an  inheritable  succession  in  his 
grantee  or  devisee.  Laiier  v.  Hoffman,  47: 
676,  88  Atl.  496,  241  Pa.  316. 

WITNESSKS. 

Privilege  of  accused  against  eelf-crimi* 

nation,  see  Criminal  Law,  2,  3. 
Inttructions  assuming  witness  was  ac- 
complice, see  Trial,  11. 
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Proof  of  will  by  attesting  witnesses, 

see  Wills,  3. 
Exeimition  from  arrest,  see  Writ  and 

Process,  4. 

Competencr. 

I'rcsumption  as  to  pardon  of  witness, 
see  Appeal  and  Error,  15. 

1.  A  full  pardon  of  a  convict  restores 
his  capacity  as  a  witness.  Thompson  v. 
United  States,  4?:  3o6»  202  Fed.  401.  120 
C.  i\  A.  575.  (AnnoUted) 
CrosB-examinatlon. 

New  trial  for  error  in  restricting  cross- 
examination,  see  New  Trial,  2. 

2.  In  an  action  to  enjoin  the  aalc  of 
property  conveyed  by  a  man  to  his  wife,  for 
the  pavmeiit  of  a  claim  for  rent  against 
him,  wliich  did  not  mature  until  after  the 
conveyance,  he  may  properly  be  required 
to  testify  on  croBS-examination  as  to  a 
hnancial  statement  showing  property  owned 
by  him,  which  he  made  to  a  trust  com- 
pany, to  secure  a  loan,  if  the  company  after- 
wards acted  as  agents  for  the  owners  in 
making  the  lease.  Sallaske  v.  Fletcher,  47: 
320,  132  Pnc.  648.  73  Wash.  593. 
Impeaching;  discrediting. 

3.  Commutatiun  of  a  sentfiicc*  for  crimtt 
does  not  prevent  the  introduction  of  the 
convietiou  in  evidence,  to  affect  tlie  credi- 
bility of  the  convict  as  a  witness.  Kit- 
tenberg  r.  Smitli,  47:  ais,  101  X.  K.  080, 
214  Manrt.  343.  ( Annotated ) 

4.  t'ouviction  for  fraudulently  conceal- 
ing property  from  a  trustee  in  bankruptcy 
may  Ijc  given  in  evidence  to  affect  tlie 
ciedil)ility  of  a  witness,  under  a  statute 
providing  that  conviction  for  crime  may  be 
shown  to  affect  credibility.  Rittenberg  v. 
Smith.  47:  315,  101  X.  E.  880,  214  Mass. 
343. 

WOODYAItD. 

Safety  of,  as  place  for  work,  see  Mas- 
ter and  Servant,  4. 

Assumption  of  risk  by  employee  in. 
see  blaster  and  Servant,  13. 

WRIT  AM>  PROCESS. 

Writ  of  error,  see  Appeal  and  Error. 
Presumption  from  official  indorsement. 

see  Evidence,  0. 
Hatters  as  to  garnishment,  see  Gar- 
nishment. 
47  LA^(N.8.) 


Matters  as  to  injunction,  see  Injune- 
tion. 

Necessity  of  service  to  support  foreign 

divorce  decree,  see  Judgment.  6. 
As  to  mandamus,  see  Mandamus 
Obstructing  execution,  see  Obstructing 
Justice. 

.Matters  as  to  prohibition,  see  Pro- 
hibition. 

Service. 

1.  The  appointment  of  a  receiver  ta 
operate  and  manage  a  railroad,  with  au- 
thority to  defend  suits  against  the  road, 
does  not  prevent  the  service  of  papers  neca- 
sary  to  institute  such  actions  on  statioa 
agents,  in  accordance  with  a  statute  per- 
mitting service  of  process  upon  any  rail- 
road company  in  the  state  upon  any  station 
agent  along  tbe  line  of  such  companv.  if 
tlie  receiver  continues  the  agents  in  office 
with  dirtKrtions  to  perform  the  duties  thert^ 
tofore  performed  by  them.  Enneat  v.  PMp 
ilarquette  R.  Co.  47'  i79.  142  N.  W.  567. 
—  Mich.  — .  (Annotated  I 

2.  An  aflidavit  for  service  by  pn!>litB- 
tion  which  wholly  fails  to  show,  either 
by  direct  statement  or  by  way  of  inferem* 
from  other  statements,  that  the  plaintiii 
diligently  inquired  as  to  tbe  residencr  ci 
the  defendants  to  be  served  by  publiration 
and  was  unable  to  Irarn  the  place  of  such 
residence  aa  required  by  statute,  is  voii. 
Van  Gundy  v.  Sbewev,"  47:  645,  133  Pte. 
720,  —  Kan.  — . 

3.  Delay  of  a  month  after  an  aflidavit 
for  publication  of  summons  in  a  divorce  pro- 
c'cedmg  before  an  order  for  aer  'ce  is  mad'' 
renders  tbe  service  void,  and  the  court  ac- 
quires no  jurisdiction  of  the  defendant  un- 
der it.  Atkinson  v.  Atkinson,  47:  49ft 
Pac.  595,  —  Utah.  — .  ( Annotated  I 

4.  I'he  fact  that  a  husband  came  voltm 
tarily  into  a  state  to  appear  as  a  wilne*; 
in  a  case  between  other  paxties  is  no  bar 
to  hia  arrest  in  such  state  for  a  violation 
of  a  statute  making  it  criminal  for  a  hns- 
band  to  fail  to  provide  for  his  wife  in  desti- 
tute or  necessitous  circumstances,  titate  \. 
Gillmorv,  47-  3i7f  129  Pbc.  1123,  88  Ku. 
835. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 
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